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ABBREVIATIONS  AND  REFERENCES 
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THE   DIGEST, 

WITH     EXPLANATIONS. 


A. 

Abbreviations.  Names  of  Reporters  and  Reports.       Names  of  Courts  or  Jitdges. 

A.  &  £ Adolphus  &  EUiB Queen's  Bench 

Adm Admiralty 

Adm.  D.       ...  Law*  Reports Admiralty  Division 

Amb Ambler Chancery 

Anst. Anstrather Exchequer 

App.  Cas.     .    .    .  Law  Reports House  of  Lords   and   Privy 

Council 

Am Arnold Common  Pleas 

Am.  &  H.    .    .    .  Arnold  k  Hodges Queen's  Bench 

Asp.  M.  C.   .    .    .  Aspinal  Maritime  Cases Admiralty  and  other  Coui*ts 

B. 

B.  jc  A Baraewall  &:  Alderson Kinf^'s  Bench 

B.  k  Ad. ....  Bamewali  &  Adolphus King's  Bench 

B.  C.  C Lowndes  &  Maxwell's  Bail  Court  Cases  .    .    .  Bail  Court 

B.  C.  Rep.    . '  .    .  Saunders  &  Cole's  Bail  Court  Reports      .    .    .  Bail  Court 

Bayl.  Bills  .    .    .  Baylcy  on  Bills. 

Bear Beavan Rolls 

B.  &  S Best  k  Smith .'   .    .    .  Queen's  Bench 

Bell,  C.  C.    .    .    .  Bell's  Criminal  Cases '   .  Criminal  Appeal 

Bing. Bingham       '  Common  Pleas 

Bing.,  N.  C.     .    .  Bingham's  New  Cases  or  Series Common  Pleas 

Bk. Bankruptcy. 

Bligh Bligh , House  of  Lords 

Bligh,  N.  S.      .    .  Bligh's  New  Series House  of  Lords  . 

B.  &  P Bosanquet  &  Puller Common  P}eas 

Bott'sP.  L.      .    .  Bott's  Poor  Law. 

B.  &  B Broderip  k  Bingham Common  Pleas 

Bro.  C.  C.    .    .    .  Brown's  Chancery  Cases Chancery 

Bro.  P.  C.    .    .    .  Brown's  Cases  in  Parliament House  of  Lords 

B.  &  L Browning  k  Lushington Admiralty 

Bock Buck Bankruptcy 

Bull,  N.  P.  .    .     .  Buller's  Law  of  Nisi  Prius. 

Burr. Burrow King's  Bench 

Burr.  S.  C.  .    .    .  Burrow's  Settlement  Cases King's  Bench    , 

C. 

C Lord  Chancellor 

CaUl Caldeoott's  Settlement  Cases King's  Bench 


IV 
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Abbreviations.         Nah£8  of  Repobtebs  and  Repobts.       Names  of  Coubts  ob  Judges. 


Camp.  . 
Car.  C.  L. 
Car.  &  M. 
Car.  &  K. 
C.  &  P.  . 
Chit.  .  . 
C.  &  F.  . 
CoUyer,  C.  C 
C.  B.  «  . 
C.  D.f  Ti.  b. 
C.  L.  R.  . 


D. 


C.  P 
Colt. 
Cooper,  C.  C 
Cowp. 
Cox     •    . 
Cox,  C.  C. 
Cr.  &  Ph. 
C.  &  J,     . 
C.  &M.    . 
C,  M.  &  R. 
Curt.  .    . 


Campbell Nisi  Prius 

Carrington*s  Criminal  Law. 

Carrington  &  Marshman Nisi  Prius 

Carrington  &  Kirwan Nisi  Prius 

Carrington  &  Payne Nisi  Prius 

Chitty King's  Bench 

Clark  &  Finnelly House  of  Lords 

Collyer's  Chancery  Cases Chancery 

Common  Bench  Reports,  Old  Scries    ....  Common  l^leas 

Common  Bench  Reports,  New  Series  ....  Common  Pleas 

Common  Law  Reports  of  1855-56 Queen's      Bench,     Common 

Pleas  and  Exchequer 

Law  Reports Common  Pleas  Division 

Coltman's  Registration  Cases. 

Cooper's  Chancery  Cases Chancery 

Cowper Eling's  Bench 

Cox Chancery 

Cox's  Criminal  Cases Crown  &  Criminal  Appeal 

Craig  &  Philip  .    .   • Chancery 

Crompton  &  Jervis Exchequer 

Crompton  &  Meeson Exchequer 

Crompton,  Meeson  &  Roscoc Exchequer 

CuTteis Ecclesiastical 


D. 


Daniell    .... 

D.  &M 

Deacon  .... 
Deac.  &  Chit.  .  . 
Dcane,  Ecc.  Rep. . 
Dears.  C.  C.  .  . 
Dears,  k  B.  C.  C. . 

DeG 

De  G.,  F.  &  J.  .    . 

De  G.,  J.  &  S.  .  . 
De  G..  M.  &  Q.  . 
De  G.  &  Sm.  .  . 
Den.  C.  C.    .    .    . 

Dick 

Dougl 

D.  P.  C 


Daniell 

Davison  &  Merivale  .... 

Deacon     

Deacon  &  Chitty 

Deane's  Ecclesiastical  Reports 
Dearsly's  Crown  Cases  .  .  . 
Dearsly  &  Bell's  Crown  Cases 

DeGex 

De  Gex,  Fisher  &.  Jones      .    . 


•        •        •        •  '      •  * 


De  Gex,  Jones  &  Smith  .... 
De  Gex,  Macnaghten  &  Gordon  . 

De  Gox  &  Smale 

Denison 

Dickens 

Douglas 

Dowling's  Practice  Cases,  Old  Series  .... 


D.  N.  S Dowling's  New  Series 

D.  &  L Dowling  &  Lowndes 

D.  &  R Dowling  &  Ryland 

D.  &  R.  N.  P.  C.  .  Dowling  &  Ryland's  Nisi  Prius  Cases  . 

Dom.  Proc.  .    .    .    Domus  Procerum 

Drink Drinkwater  , 

Drew Drewry 

Drew.  &  Sm.    .    .    Drewry  &  Smale 


Exchequer 
Queen's  Bench 
Bankruptcy 
Bankruptcy 
Ecclesiastical 
Criminal  Appeal 
Criminal  Appeal 
Bankruptcy 

Lord  Chancellor  and  Appeals 
in  Chancery 

Do. 

Do. 
Knight  Bruce,  V.-C. 
Criminal  Appeal 
Chancery 
King's  Bench 

Queen's  Bench,  Common 
Pleas,  Exchequer  and  Bail 
Court 

Do. 

Do. 
King's  Bench 
Nisi  Prius 
House  of  Lords 
Common  Pleas 
Kindersley,  V.-C. 
Chancery 


E. 


King's  Bench 


East East 

East,  P.  C.  .    :    .    East's  Pleas  of  the  Crown. 

Eden Eden Chancery 

EI.  &  Bl.      ...    Ellis  &  Blackburn     . Queen's  Bench 

El.,  Bl.  &EI.  ".    .    Ellis,  Blackburn  &  Ellis Queen's  Bench 

El.  &  El.      ...    Ellis  &  Ellis Queen's  Bench 

Eq.  R Equity  Reports  of  1855-56 Chancery 

Esp Espinasse Nisi  Prius 

Ex Exchequer  Reports  by  Welsby,  Hurlstone  & 

Gordon Exchequer 

Kx.  Ch Exchequer  Chamber 

Kx.  D T^w  Reports Exchequer  Division 


F. 


Forrest    ....    Forrest 


Exchequer 
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Abbbbviations. 

Fonb.  N.  R.      .    . 
r.  &F 


Names  of  Repobtebs  and  Reports.       Names  of  Courts  or  Judges. 

Fonblanquc's  New  Reports Bankruptcy 

Booster  &  Finlaaon Nisi  Prius 


G. 

Gale    .....  QaXe    • •    •    •  Exchequer 

Q,  kB Gale  &  Davison Exchequer 

Gifl. Giffard Vice-Chancellor  Stewart 

Gifl.  &  H.    .    .    .  Giffard  &  Hemming Vice-Chancellor  Stewart 

Glyn  &  J.     .    .    .  Glyn  k  Jameson Bankruptoy 

Oow Gow Nisi  Prias 


n.  k  T. 


Hare 


H.  &  R.   . 

H.  &  W 

H.  or  Hem.  k  M. 

or  Mil.     .    .    . 

Hodges    .... 

Holt 

H.  &  H 

H.  L. 


H.  L.  Gas. 
H.  to.  . 
H.  &N.  . 
n.kW.  , 
H.&P.    . 


Hopw.  k  C. , 


H. 

Hall  k  Twells Lord  Chancellor  and  Appeals 

in  Chancery 

Hare Wigram,  V.-C,  Turner,  V.-C, 

and  Wood,  V.-C. 

Harrison  k  Rutherford Common  Pleas 

Harrison  &  Wollaston    .    .    .    .    .    .    .    .    .  King's  Bench 

Hemming  k  Miller    .    .  * Chancery 

Hodges Common  Pleas 

Holt Nisi  Prius 

Horn  k  Hnrlstone Exchequer 

House  of  Lords 

House  of  Lords  Cases,  by  Clark House  of  Lords 

Hurlstone  k  Coltman Exchequer 

Hurlstone  k  Norman Exchequer 

Hurlstone  k  Walmsley Exchequer 

Hopwood  k  Philbrick*s  Election  Cases    .    .    .  Common  Pleas 

Hopwood  k  Coltman's  Election  Cases      .    .    .  Common  Pleas 


Ir.  C.  L.  R. 
Ir.  Ch.  Rep. 
Ir,  R.,  C.  L. 
It.  R.,  Bq. 
Ir.  L.  R.  . 


I. 

hnOx  Common  Law  Reports  (1850-1866) 
Irish  Chancery  Reports  (1850-1866)    . 
Irish  Common  Law  Series  (1866-1878)    , 
Irish  Equity  (1866-1878)        .    .    .    .    , 
Irish  Law  Reports  (1879-1883)  .    .    . 


Common  Law 
Chancery 
Common  Law 
Chancery   * 
All  the  Courts 


w.  It.  . 

J.tW.   . 
Johns. 
Johns,  k  H. 
Jnr.    .    . 


Jut.,  N.  S. 


J. 

Justice  of  the  Peace All  the  Courts 

Jacob  k  Walker Chancery 

Johnson Chancery 

Johnson  k  Hemming Chancery 

Jurist All  the  Courts 

Jurist,  New  Series All  the  Courts 


Kay    .    .    . 
Kay  k  J. 
K.&G.   .    . 

Keen  .    .    . 
Ld.  Kenyon 


K. 

Kay Wood,  V.-C. 

Kay  k  Johnson Wood,  V.-C. 

Keane  k  Grant Common  Pleas 

Keen Chancery 

Lord  Kenyon's  Notes  of  Cases King's  Bench 


L. 


L.  O.  •    •    . 
L,  J.  or  L.  J  J. 


L.  J.,  Adm. 
L.  J.,  Bk. 
L.  J.,  Ch. 
L.  J.,  C.  P. 
L.  J.,  Ex. 


Law  Journal,  New  Series 
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Lord  Chancellor 
Lord  Justice  or  Lords  Jus- 
tices 
Admiralty 
Bankruptcy 
Chancery 
Common  Pleas 
Exchequer 


VI 


ABBREVIATIONS    AND    REFERENCES. 


Abbbbviations. 

L.  J.,  M.  C. . 
Lf.  J.f  Q.  B.  . 
L.  J.,  Mat.  . 
li.  J.}  P.  U.  • 
L«  L.,  P.  .  • 
L.  R.f  Q.  B. . 

L.  R.,  Adm. 
L.  R.|  P.  .    . 
L.  R.|  C.  C. . 

L.  R«,  Gh,.    . 
Xi«  rimf  P>  C*  • 
L.  R.}  ri>  li. 
Ii»  T.f  O.  S.  . 

JLaa    ,X  •        •  •  • 

Leach,  C.  C. 
Lofft  .  .  . 
Lewin,  C.  0. 
L.  k  C.  or  L.  &  C 

C  C  •  . 
L.y  M.  &  P.  . 
Lu8h.  .  .  . 
Lutw.  Reg.  Gas 


Names  of  Repobtebb  and  Repobts.       Names  of  Goubts  ob  Judges. 

Tjftw  JcJiirnal,  New  Series Magistrates'  Gases 

.,  ,,  Queen's  Bench 

„  .,  Divorce  and  Matrimonial 

„  .,  Privy  Gouncil 

„  „  Probate  Gourt 

Law  Reports Queen's  Bench 

„ Gommon  Pleas 

„ Exchequer 

„ Admiralty 

,,  Probate 

„  Grown  Gases  Reserved 

,,  Master  of  the  Rolls  and  Yice- 

Ghancellors 

Lord  Ghancellor's  and  Appeal 

Privy  Gouncil 

,,  House  of  Lords 

Law  Times  Reports,  Old  Series All  the  Gourts 

Law  Times  Reports,  New  Series All  the  Goart« 

Leach's  Grown  Gases. 

Lofft King's  Bench 

Lewin's  Grown  Gases Crown  Gases 

« 

Leigh  &  Gave's  Grown  Gases Grown  Gases 

Lowndes,  Maxwell  &  Pollock Bail  Gourt 

Lushington Admiralty 

Lutwyche's  Registration  Election  Gases  .    ,    .  Gommon  Pleas 


Mac.  &  G.    .    .    . 
Macq.  H.  L.  Gas. . 

Madd 

M.  &G 

M.R 

M.  G 

Mat 

M.  &  W 

M.  G.  G 

M.  &  M 

M.  &  P.    .    .    .  •  . 
M.  k  Rob.    .    .    . 

M.  &R 

M.  &8 

M.  &  Scott  .    .    . 

M'Glel 

M*Glel.&Y.     .    . 

Marsh 

Mer, 

Mont. 

Mont.  &  Ayr.  .  . 
Mont.  Sc  Bligh .  . 
Mont.  &  Ghit.  .  . 
Mont.,  D.  &  D. 
Mont  &  Mac.  .  . 
Moore  .... 
Moore,  P.  G.  G.  . 
Moore,P.G.G.,N.S. 
Moore,  Ind«  App. . 
Mar.  &  H.  .  .  . 
Mylne  &  G. .  .  . 
Mylne  &  K.      .    . 


M. 

Macnaghten  k  Gordon Lord  Ghancellor 

Macqueen's  Scotch  Appeals House  of  Lords 

Maddock Ghanoery 

Manning  &  Granger Gommon  Pleas 

.  Master  of  the  Rolls 

Magistrate  Gases. 

Matrimonial      .    .    .    .    ' Matrimonial  and  Divorce 

Meeson  &  Welsby Exchequer 

Moody's  Grown  Gases Exchequer  Ghambcr 

Moody  k  Malkin Nisi  Prius 

Moore  &  Payne Gommon  Pleas 

Moody  &  Robinson Nisi  Prius 

Manning  &  Ryland King's  Bench 

Maule  &  Selwyn King's  Bench 

Moore  &  Scott Gommon  Pleas 

M'Gleland Exchequer 

M*Gleland  &  Younge Exchequer 

Marshall Gommon  Pleas 

Merivale Ghancery 

Montagu Bankruptcy 

Montagu  &  Ayrton Bankruptcy- 
Montagu  &  Bligh Bankruptcy 

Montagu  &  Ghitty Bankruptcy 

Montagu,  Deacon  k,  De  Gex Bankruptcy 

Montagu  &  Macarthur Bankruptcy 

J.  B.  Moore Common  Pleas 

Moore's  Privy  (Jouncil  Gases Privy  Council 

Moore's  Privy  Gouncil  Gases,  New  Series     .    .  Privy  Council 

Moore's  Indian  Appeals Privy  Gouncil 

Murphy  &  Hurlstonc Exchequer 

Mylne  &  Graig Ghancery 

Mylne  &  Keen Chanceiy 


N. 

N.  R Bosanquet  &  Puller's  New  Reports      ....  Gommon  Pleas 

N.  &  M Nevile  k  Manning King's  Bench 

N.  &  P Nevile  k  Perry Queen's  Bench 

Nev.  &  Mac.     .    .  Neville  k  Macnamara Railway  Cases 

New  Sess.  Gas,      .  Garrow,  Hamerton  and  Allen All  the  Gourts 

Nolan Nolan King's  Bench 
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Cas. 


Abbbbyiations. 

Ph.  .  . 
Park,  Ins. 
Peakc 

Peake's  Add. 
P.  Wms.  . 
P.  &D.  . 
Price  .  . 
Price  P.  C. 
P.  D.  .  . 
P.  C.   .    . 


P* 

Names  of  Eepobtebs  and  Repobts.       Names  of  Coubts  ob  Judges. 

Phillips Chancery 

Park  on  Insnrance. 

Peake Nisi  Prins 

Peake's  Additional  Cases Nisi  Prius 

Peere  Williams      .    .    .    .    ► .  Chancery 

Perry  k.  Davison Queen's  Bench 

Price Exchequer 

Price's  Notes  of  Points  in  Practice Exchequer 

Law  Bcports Probate  Diyision 

Privy  Council. 


Q. 


Q.  B.  D Law  Reports 


Queen's  Bench  Diyisipp 


Railw.  Cas.  .    .    . 

Rob. 

Rob.'Adm.  liep.    . 
Rob.  Ecc  Rep. 
Romilly*s  Notes  of 
Cases. 

Rose 

Russ. 

Russ.  &  Mylne 
Russ.  C.  &  M.  .    . 
R.  &  R.  C  C    .     . 
B.&M 


R. 

Railway  Cases  by  NichoU,  Hare,  Oliver,  Bea- 

van  &  Lef  roy All  the  Courts 

Robinson House  of  Lords 

Dr.  W.  Robinson's  Admiralty  Reports.     .    .    .  Admiralty 

Dr.  Robertson's  Ecclesiastical  Repo^     .    .    .  Ecclesiastical 


Rose Bankruptcy 

Russell Chancery 

Russell  &  Mylne Chancery 

Russell  on  Crimes  and  Misdemeanors,  by  Greaves. 

Russell  k  Ryan's  Crown  Cases. 

Ryan  &  Moody Nisi  Prius 


S, 


Scott  .    . 
Scott,  N.  R. 
Selw.  N.  P. 
Sim.    .    . 
Sim.  N.  S. 
Sim.  k  Stu. 
Smith      . 
Stark. 
Swans. 
S.  C    .    • 
8.  P.    .    . 
Sm.  k  G. 
S.  t  T.     . 


Scott    

Scott's  New  Reports 

Selwyn's  Law  of  Nisi  Prius,  by  Keane  k  Smith. 

Simon 

Simon*s  New  Series 

Simon  k  Stuart 

Smith 

Starkie 

Swanston , 

Same  case. 

Same  point  or  principle. 

Smale&Giffard 

Swabey  k  Tristram 


Common  Pleas 
Common  Pleas 

Shadwell,  V.-C.  E. 

Chancery 

Lord  Cranworth,  V.-C. 

King's  Bench 

Nisi  Prius 

Chancery 


Stuart,  V.-C. 
Divorce  aad  Probate 


Tamlyn  . 
Taunt.  . 
T.  R.   .    . 


Tidd's  Prac 
Turn,  k  Russ. 
Tyr.     .    .    . 
Tyr.  k  G.     . 
T.  &M.    .    . 


T. 

Tamlyn Rolls 

Taunton  .    .    .    .  • Common  Picas 

Term  Reports  (Dumf  ord  k  East) King's  Bench 

Tidd's  Practice. 

Turner  k  Russell Chancery 

Tyrwhitt  .    .    .   • Exchequer 

T^rrwhitt  k  Granger Exchequer 

Temple  k  Mew Criminal  Appeal 


XT.  C.L.J.   . 


U. 


Upper  Canada  Law  Journal. 


Ves.  jun. .    . 
Ves.  k  B.     . 


V. 

Vesey,  junior Chancery 

Vesey  k  Beames Chancery 


viii  ABBREVUTIONS   AND    REFERENCES. 

w. 

Abbrkviations.         Names  of  Rbpobtsbb  and  Repobts.       Names  of  Coubts  ob  Jubgeb, 

West West Uoiiae  of  LoicLb 

Wightw Wightwick Exchequer 

W.,  W.  &  D.     .    .    Wilmoie,  Wollaston  &  Davison Queen's  Bench 

W.,  W.  &  H.     .    .    Wilmore,  Wollaston  &  Hodges Queen's  Bench 

Wils, Wilson King's  Bench  and  Common 

Pleas 

Wils.  C.  C.  .    .    .    Wilson's  Chancery  Cases Chancery 

Wils.  Exch.      .    .    Wilson's  Exchequer  Reports Exchequer,  Equity 

W.  P.  C Wollaston's  Practice  Cases Queen's     Bench,     Common 

Pleas  and  Exchequer 
Woodf .  L.  &  T.     .    Woodfall*B  Law  of  Landlord  and  Tenant,  by 

Cole. 
W.  Bl Sir  William  Blackstone King's  Bench  and  Common 

Pleas 
W.  R Weekly  Reporter All  the  Courts 

Y. 

Tounge   •    .    .    .  Yonnge Exchequer,  Equity 

Y.  &  C Younge  &  Collyer Exchequer,  Equity 

Y.  k  0.  N.  C.  C.    .  Younge  &  CoUyer's  New  Chancery  Cases     .    .  Knight  Bruce,  Y.-C. 

r.  &  J Younge  &  Jervis Exchequer 


A  CHRONOLOGICAL  LIST 


OP 


THE   REPORTS 


COMPRISED    IN    THE    DIGEST. 


HOUSE  OF  LORDS. 


Brown^a  Reports— 1702  to  1800. 

Dow— 1812  to  1818. 

BUgh— 1819  to  1821. 

BKgh,  New  Series— 1827  to  1837. 

Dow  &  Clark— 1827  to  1832. 

West— X839  to  1841. 

Clark  &  Finnelly— 1831  to  1846. 

House  of  Lords  Cases  (Clark)~1847  to  1866. 


Law  Journal,  New  Series— 1832  to  1883. 
Law  Reports— 1866  to  1883. 
Jurist— 1837  to  1854. 
Jurist,  New  Series— 1855  to  1866. 
Law  Times,  New  Series— 1859  to  1883. 
Weekly  Reporter- 1852  to  1883. 
Maoqueen— 1851  to  1866. 


PRIVY  COUNCIL. 


Knapp*6  Reports— 1829  to  1836. 

Moore— 1836  to  1852. 

Moore's  Indian  Appeals— 1836  to  1873. 

Moore's  New  Series— 1852  to  1873. 

Jurist^l837  to  1864. 

Jurist,  New  Series— 1855  to  1866. 


Law  Journal,  New  Series— 1865  to  1883. 

Law  Reports— 1865  to  1883. 

Law  Times,  New  Series— 1859  to  1883. 

Swabey— 1858  to  1859. 

Lushington— 1860  to  1863. 

Browning  k  Lushington— 1863  to  1866. 


QUEEN'S  BENCH  AND  BAIL  COURT. 


Wilson's  Reporte— 1742  to  1774. 

Kenyon's  Notes— 1753  to  1760. 

Sir  William  Blackstone— 1746  to  1780. 

Burrow— 175T  to  1771. 

Burrow's  Settlement  Cases— 1732  to  1776. 

Caldecott's  Settlement  Cases— 1775  to  1786. 

Nolan— 1791  to  1792. 

LoflEtr-1772  to  1774. 

Cowper— 1774  to  1778. 

Douglas— 1778  to  1784. 

Term  Reports— 1786  to  1800. 

Smith— 180B  to  1806. 

East-1801  to  1812. 

Maule  &  Selwyn— 1813  to  1817. 

Bamewall  k  Alderson- 1817  to  1822. 

Bamewall  k  Cresswell— 1822  to  1830. 

Bamewall  k  Adolphus— 1830  to  1834. 

Adolphus  k  EUi»— 1834  to  1840. 

Queen's  Bench  Reports  (Adolphus  k  Ellis,  New 

Series)— 1841  to  1862. 
Ellis,  Blackburn  k  EUis— 1858. 
Ellis  k  EUis— 1858  to  1861. 
Best  k  Smith— 1861  to  1869. 
Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports— 1866  to  1883. 

Dowling  k  Ryland— 1821  to  1827. 

Manning  k  Ryland— 1827  to  1830. 

Nevile  k  Manning— 1831  to  1836. 

Nevile  k  Perry- 1836  to  1838. 

Perry  k  Davison— 1838  to  1841. 

Oale  k  Davison- 1841  to  1843. 

Davison  k  Merivale— 1843  to  1844. 

Chitty— 1819  to  1820. 

Dowling's  Practice  Cases,  Old  Series — 1830  to 

1840. 
Dowling's  Practice  Cases,  New  Series— 1841  to 

1842. 
Harrison  k  Wollaston— 1835  to  1837. 
Willmore,  Wollaston  k  Davison— 1837.      . 
Willmore,  Wollaston  k  Hodges— 183e  to  1839. 
Jurist— 1837  to  1864. 
Jurist,  New  Series— 1855  to  1866. 
Law  Times,  New  Series— 1859  to  1883. 
Weekly  Reporter— 1852  to  1883. 
Lowndes,  Maxwell  k  Pollock— 1850  to  1851. 
Lowndes  k  Maxwell — 1852. 
Saunders  k  Cole— 1842  to  1848. 
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COMMON  PLEAS. 


H.  Blackstone— 1788  to  1796. 

Bosanquet  &  Puller— 1796  to  1807. 

Taunton— 1808  to  1819. 

Broderip  &  Bingham— 1819  to  1822. 

Bingham— 1822  to  1834. 

Bingham's  New  Cases— 1834  to  1840. 

Manning  &  Granger — 1840  to  1844, 

Hodges— 1835  to  1837. 

Arnold- 1838  to  1839. 

Marshall— 1814  to  1816. 

Moore— 1817  to  1827. 

Moore  &  Payne— 1828  to  1831. 

Moore  Si  Scott^l831  to  1834. 

Scott-1834  to  1840. 

Scott's  New  Keports— 1840  to  1845. 


Common  Bench  Reports — 1845  tb  1856. 
Common  Bench  Reports,  New  Series — 1856  to 

1865. 
Harrison  &  Rutherfoid— 1866  to  1868. 
Law  Journal,  New  Series— 1832  to  1883. 
I  Law  Reports— 1865  to  1883. 
I  Bowling's  Practice  Cases,  Old  Series — 1830  to 

1840. 
Dowling's  Practice  Cases,  New  Series.— 1841  to 

1842. 
Jurist— 1837  to  1854. 
Jurist,  New  Series— 1855  to  1866. 
Law  Times,  New  Series— 1859  to  1883. 
Weekly  Reporter— 1852  to  1883. 


EXCHEQUER. 


Anstruther's  Reports— 1792  to  1797. 
Forrest— 1801. 
Wightwick— 1810  to  1811. 
Piice— 1814  to  1824. 
M'Cleland— 1824. 
M*Cleland  &  Younge— 1825. 
Younge  &  Jervis— 1826  to  1830. 
Crompton  &  Jervis— 1830  to  1832. 
Crompton  &  Meeson— 1832  to  1834. 
Crompton,  Meeson  &  Roscoe — 1834  to  1836. 
Meeson  &  Welsby- 1836  to  1847. 
Exchequer  Reports— 1847  to  1856. 
Hurlstone  &  Korman — 1866  to  1861. 
Hurlstone  &  Coltman— 1862  to  1865. 
Law  Journal,  New  Series— 1832  to  1883. 


I  T 


I  Law  Reports— 1865  to  1883. 
;  Tyrwhitt>-1830  to  1836. 

Tyrwhitt  &  Granger— 1836. 

Dowling's  Practice  Cases,  Old  Series — 1830  to 
1840. 

Dowling's  Practice  Cases,  New  Series — 1841  to 
1842. 

Gale— 1835  to  1836. 

Murphy  &  Hurlstone— 1836  to  1837. 

Horn  &  Hurlstone— 1838  to  1839. 

Jurist— 1837  to  1854. 

Jurist,  New  Series— 1854  to  1866. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter— 1852  to  1883. 


ADMIRALTY. 


Robinson  (W.)— 1838  to  1862. 
Swabey— 1868  to  1869. 
Spinks— 1854  to  1556. 
Lushington— 1860  to  1863. 
Browning  &  Lushington— 1863  to  1865. 
Jurists— 1837  to  1854. 


Jurist,  New  Series— 1855  to  1866. 
Law  Journal,  New  Series— 1832  to  1883. 
Law  Reports— 1866  to  1883. 
Weekly  Reporter— 1852  to  1883. 
Law  Times,  New  Series— 1859  to  1883. 


DIVORCE  AND  PROBATE. 


Swabey  &  Tristram— 1858  to  1865. 

Jurist,  New  Series— 1858  to  1866. 

Law  Journal,  New  Series— 1832  to  1883. 


Law  Reports— 1865  to  1883. 

Law  Times,  New  Series— 1869  to  1883. 

Weekly  Reporter— 1862  to  1883. 


BANKRUPTCY, 


Rose— 1810  to  1816. 
Buck— 1816  to  1820. 
Glyn  &  Jameson— 1821  to  1828. 
Montagu  &  Macarthur— 1828  to  1830. 
Montagu— 1830  to  1832. 
Montagu  k  Bligh— 1832  to  1833. 
Montagu  &  Ayrton— 1833  to  1838. 
Montagu  &  Chitty— 1838  to  1840. 
Deacon  &  Chitty— 1832  to  1836. 
Deacon— 1836  to  1839. 


Montagu,  Deacon  &  De  Gex— 1840  to  1844. 

De  Gex— 1845  to  1848. 

De  Gex,  Macnaghten  &  Gordon — 1851  to  1857. 

De  Gex  &  Jones— 1857  to  1860. 

De  Gex,  Fisher  &  Jones— 1860  to  1862. 

De  Gex,  Jones  &  Smith— 1862  to  1865. 

Jurist— 1837  to  1854. 

Jurist,  New  Series— 1856  to  1866. 

Law  Times,  New  Series— 1859  to  1883. 

Weekly  Reporter— 1852  to  1883. 


NISI  PRIUS. 


Peake*8  Reports— 1790  to  1812. 
Peake'B  Additional  Cases— 1796  to  1812. 


Espinasse— 1793  to  1807. 
Campbell- 1808  to  1816. 


CHRONOLOGICAL  LIST   OF  THE   REPORTS. 


XI 


NISI  FRIVS—Qmtimufd. 


Starkie— 1815  to  1822. 

Holt— 1815  to  1817. 

Oow— 1818  to  1820. 

Ryan  Sc  Moody— 1823  to  1826. 

Moody  &  Malkin— 1827  to  1830. 

Moody  k  Robinson— 1831  to  1844. 


Bowling  &  Uyland— 1822  to  1823. 
Carrington  &  Payne— 1823  to  1841. 
Carrington  &,  Marshman — 1840  to  1842. 
Carrington  &  Kirwan— 1843  to  1850. 
Foster  &  Finlason— 1858  to  1867. 


CROWN  CASES. 


Leach— 1730  to  1815. 
Russell  k  Ryan— 1799  to  1823. 
Lewin— 1822  to  1838. 
Moody— 1824  to  1844. 
Denison- 1844  to  1852. 
Temple  k  Mew— 1848  to  1851. 


Dearely— 1852  to  1856. 
Dearely  k  BeU— 1856  to  1868. 
Bell— 1858  to  1860. 
Leigh  k  Cave-1861  to  1865. 
Cox— 1843  to  1883. 


REGISTRATION  ELECTION  APPEALS. 


Lutwyche— 1843  to  1853. 
Keane  k  Grant— 1854  to  1862. 
Hopwood  k  Philbrick— 1862  to  1867. 


Hopwood  k  Coltman— 1868  to  1879. 
Coltxnan— 1880  to  1883. 


ADDENDA. 


OoL  1888,  after  "Dfrbejf  v.  Smith,"  add  "  See  also  Le  Vettx  v.  Berkeley,  2  D.  &  L.  31 :  5  Q.  B. 
836  ;  13  L.  J.,  Q.  B.  213  ;  8  Jur.  666." 
After  "  King  ▼.  Hoare"  add  "  See  also  Fannin  v.  Anderson,  7  Q.  B.  811 :  14  L.  J.,  Q.  B.  282 : 
9  Jur.  969." 


a  ©ifffst 


OF    THE 


CASES   EEPOETED 


0 


From    1756    to    1883. 


HUSBAND  AND   WIFE. 

I,  Mabbiaoe. 

1.  Licence  and  CertifieateSy  6. 

2.  Validity  of. 

a.  Who  are  Capable  of  Contacting,  6. 
}.  By  Banns  or  by  Licence,  9. 

c.  In  what  places  and  before  whom, 

13. 

d.  According  to  Lex  loci  contractus, 

20. 

e.  As  to  Other  Matters,  23. 
/.  Evidence  as  to,  24. 

3.  Jactitatian  of  Marriage^  29. 

4.  Suits  for  Nilllity, 

a.  Parties,  29. 
h.  Grounds  for,  80. 

c.  Bars  to,  33. 

d.  Triennial  Cohabitation,  35. 

e.  Inspection   and   Examination    of 

Parties,  35. 
/.  Intervention  of  theQaeen'sProctor, 

37. 
a.  Procedure,  37. 
n.  Validity  of  Compromise,  39. 
6.  Obtaining  Declaration  of  Legitimacy 
of  Children, 

a.  Generally,  39. 
h.  Practice,  42. 
e.  Evidence,  44. 

6.  Actions  for  Breach  of  Promise  to 

Marry. 
0.  When  Maintainable,  48. 

b.  Grounds  of  Defence,  50. 
0,  Practice,  53. 

d.  Evidence,  54. 

7.  Proceedings  against   Clergymen  in 

respect  of  67. 

8.  I^s,  68. 
VOL.  IV. 


9.  Contracts   Relating   to, — See  COK- 

TBACT. 

10.  Bigamous,— See  CRIMINAL  LAW. 

11,  Altering  Marriage  Register,  —  See 

Cbiminal  Law. 

IL  Mabbiage  Settlements. 

1.  Agreements  to  Settle  and  Matters 

Relating  thereto^  59. 

2.  Settlements, 

a.  Consideration  for  and  Validity  of. 
i.  (Generally,  64. 
ii.  As  against  Trustees  in  Bank- 
ruptcy, 68. 
iii.  As  against  Subsequent  Pur- 
chasers, 71. 
h,  PropertySubjectto,  and  Affected  by. 
i.  In  Cases  of  Covenant  to  Settle 
After-acquired  Property,  73. 
ii.  In  Other  Cases,  82. 

3.  Election  to  take  under '^b, 

4.  Enforcing  Settlements^  87. 

5.  Rectification    and    Alteration     of 

Settlements, 
a.  In  Ordinary  Cases,  89. 
h.  On  Divorce  or  Dissolution  of  Mar- 
riage, 
i.  Jurisdiction  of  Divorce  Court, 

96. 
ii.  What    Variations    will    be 

made,  100. 
iii.  Other      Matters      Relating 
thereto,  106. 

6.  SetilemeiUs  by  aiid  on  Infa/nt, — Se^ 

Infant. 

III.  Sepabation  Deeds. 

1,  Validity  of  Stijndations^  108. 

2.  Arrangements  as  to  Children^  113. 
8.  Subsequent  Adultery^  114. 
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4.  SuiTig  an  Deeds j  116. 
6.  Operation  in  Suits  in  Divorce  Court, 
118. 

6.  Subsequent  Cohabitation,  119. 

7.  Other  Matters  Relating  to,  121. 


IV.  Judicial  Sbpabation  and  Divobce. 

1.  Jurisdiction  and  Duty  of  the  Court, 

127. 

2.  Grounds  for,  132. 

3.  Wlvat  Constitutes  Cruelty, 

a.  In  Hiuband,  136. 

b.  In  Wife,  141. 

4.  JVhat  Constitutes  Desertion,  142. 
6.  Bars  to. 

a.  Generally,  147. 

b.  Condonation,  149. 

c.  Condact  Conducing  to  Adaltery, 

158. 

d.  Connivance  and  Collusion,  156. 

e.  Delay  in  Prosecnting  Suit^  162. 

6.  Procedure,  Practice,  and  Pleadings, 

a.  General  Rmlea,  164. 

b.  Suing  in  formfi  pauperis,  164. 

c.  Petition,  165. 

d.  Citation,  169. 

e.  Appearance,  173. 
/.  Answer,  175. 

J.  Particulars,  178. 

A.  Amendment  of  Pleadings,  180. 

i.  Demurrer,  185. 

j.  Abatement  of  Suits,  186. 

k.  Cross-suits,  186. 

I,  Withdrawal     and    Dismissal    of 

Petition,  187. 
tn.  Co-respondent,  190. 
91.  Damages   against   Co-respondent, 

198. 
0.  AttacHment    and    Sequestration, 

198. 
p,  Inteirention  of  Queen's  Proctor, 

199. 
g.  Other  Interveners,  205. 
r.  The  Decree  and  its  Meet,  206. 
s.  Trial,  213. 
t.  New  Trial,  219. 
u.  Appeal,  222. 

7.  JShid^nce, 

a.  Commission   and   Bequisition   to 

Take,  224. 

b.  Affidavits,  227. 

e.  Evidence  of  Petitioner,  228. 

4*  Documentary,  230. 

e.  Proof  of  Decree,  281. 

/.  Identity,  282. 

g.  Proof  of  Adultery,  288. 

h.  Proof  of  Cruelty,  235. 

i.  Other  Evidence,  286. 

8.  Costs. 

a.  Jurisdiction,  to  Award,  288. 

b.  Of  Wife,  239. 

c.  Of  Co-respondent,  248. 

d.  Against  Co-respondent,  250. 

e.  Of    Queen's    Proctor    and    other 

Interveners,  252. 
/.  Other  Matters  Relating  to,  258. 

9.  Alimony  and  Maintenance. 

a.  Pendente  lite. 

i.  When  Obtainable    by  Wife, 

256. 
ii.  What     Regulates     Amount 

Payable,  258. 
iii.  Pmctioe  to  Obtain,  262. 


iv.  Commencement  and  Duration 
of  Payment,  267. 
b.  Permanent  Alimony. 

i.  Amount  Payable,  268. 
ii.  Practice  to  Obtain,  273. 
iii  Variation  of  Settlements. — 
See  ante,  II.,  (5,  b.  ii.) 

10.  Custody  of,  and  Access  ta  Children. 

a.  Jurisdiction  of  Divorce  Court,  276. 

b.  Interim  Orders,  276. 
e.  Access,  277. 

d.  Final  Decree,  278. 

e.  Practice,  282. 

11.  Parliamentary    Bills    of    Divorce, 

283. 

12.  Operation   of    Foreign    or    Scotch 

Divorces    on    English  Marriages, 
284. 

13.  Operation  of  Diroi'ce  on  Wife's  PrO' 

perty. — See  post,  VIII. 

V.  Restitution  op  Conjugal  Rights. 

1.  IVhen  Decree  will  be  Chanted,  286. 

2.  Procedure,  Practice,  and  Pleadings, 

a.  Answer,  288. 

b.  Other  Points  of  Practice,  291. 

VI.  Pbotection  Obdebs,  294. 

VII.  Husband's  Rights  and  Liabilities, 

1.  Susband's  Rights,  298. 

2.  Liability  of,  for  Wife*s  Debts,  A*^., 

Contracted  before  Marriage,  304. 

3.  Liability  of,  for  Wife's  Debts,  ^c. 

Contracted  after  Marriage, 

a.  While  Living  with  Wife,  306. 

b.  While  Living  apart  from  Wife. 

i.  By  Mutual  Consent^  313. 
ii.  Owing  to  Wrongful  Act  of 

Husband,  818. 
iii.  Owing  to  Wrongful  Act  of 

Wife,  323. 

4.  Cohabitation  with  Woman  other  than 

Wife,  324. 
6.  As  to  Other  Liabilities,  326. 
6.  Liability  to  Parochial  Authorities 
for   Maintenance    of    Wife    and 

Children,— See  PooB  Law. 

VIII.  Wipe's  Rights,  Pbopebty,  and  Lia- 
bilities. 

1.  Wife's  Equity  to  a  Settlement,  328. 

2.  Dower. 

a.  Of  what  Lands,  833. 

b.  How  Barred  or  Released,  385. 

c.  Proceedings  to  Recover,  889. 

d.  Other  Matters  Relating  to,  840. 

3.  S^jarate  Estate. 

a.  What  is,  and  how  Created,  843. 

b.  Restraint  on  Anticipation,  351. 

e.  Dealings  with,  359. 

d.  Liabilities  Attaching  to,  365. 

e.  Actions    by,    and    Remedies    of 

Married  Women  in  Respect  of, 
874. 

4.  Wife's  Property  other  than  Separate 

Estate, 

a.  Gbnerally,  875. 

b.  Reduction  into  Possession  by  Hus- 

band, 877. 
0,  Sales,  Chaiges,  and  Mortgages  of 
Wife^s  Property,  881. 
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d.  Acknowledgments  to  Bar    Wife's 

Interest. 

i.   Validity  of,  Oenerally,  384. 

iL  Taking  before  Oommissioners, 

386. 
iii  Dispensing  with  Husband's 
Concurrence,  389. 

iv.  Affidavit  Verifying  Certifi- 
cate of  Acknowledgment, 
393. 

V.  Certificate,  399. 

Ti  Filing,  400. 

5.  Fines  and  SecoverieSy  402. 

6.  In  Other  Cawiy  402. 

7.  Operation  of  Divoree  on  Wife's  Pro- 

pertffj  407. 

ACTI0K8    BT    AND    AGAINST    HUSBAND 

AND  Wife. 

1.  Parties  to  Sue  and  he  Sued,  409. 

2.  Procedure^  Pleadings^  and  Practice, 

a.  Claim,  418. 

h.  Defence,  419. 

e.  Other  Points  of  Practice,  421. 

3.  Evidence,  424. 

4.  Actions  for  Libel  and  Slander, — 

See  Dbfamation. 

5.  Actions  by  and  against  Women  in 

Respect  of  their  Separate  Estate, 
^See  ante,  VIII.,  3  (<?). 

6.  Liability  of  Separate  Estate, — See 

VIII.,  3  (d). 


I.    MARRIAGE. 

1.  Licence  and  Certificates,  6. 

2.  ValidUyof 

a.  Who  are  Capable  of  Contracting,  6. 

b.  By  Banns  or  by  Licence,  9. 

c.  In  what  places  and  before  whom,  13. 

d.  According  to  Lex  loci  contractCls,  20. 
tf.  As  to  Other  ICatters,  23. 

/.  Evidence  as  to,  24. 

3.  Jactitation  of  Marriage,  29. 

4.  Suia  for  Nullity. 

a.  Parties,  29. 

b.  Oroundjs  for,  30. 

e.  Bars  to,  33. 

d.  Triennial  Cohabitation,  35. 

e.  Inspection  and  Examination  of  Parties, 

85. 
/.  Intervention  of  the  Queen's  Jhroctor,  37. 
g.  Procedure,  37. 
n.  Validity  of  Compromise,  39. 
6.  Obtaining  Declaration  of  Legitimacy  of 
Children. 

a.  Oenerally,  39. 

b.  Practice,  42. 
e.  Evidence,  44. 

6.  Actions  for  Breach  of  Promise  to  Many. 

a.  When  Maintainable,  48. 

b.  Grounds  of  Defence,  50. 

c.  Practice,  53. 

d.  Evidence,  54. 

7.  Proceedings  agaifist  Clergymen  in  respect 

of,  57. 

8.  Fees,  58. 

9.  Contracts  Relating  to. — See  CoNTBACT. 
10.  Bigamous,— See  Cbiminal  La^. 


11.  Altering   Marriage  Register, — See  Cbi- 
minAl  Law. 


1.  LiCENOB  AND  CEBTIFICATBS. 

Cortifieat«s->How  fur  Byidoneo.]— Certificates 
of  births,  baptisms,  marriages  or  deaths  are  ad- 
missible as  evidence,  without  proof  of  the  iden- 
tity of  the  persons  mentioned  in  them  with  the 
persons  as  to  whom  the  fact  recorded  by  them  is 
sought  to  be  established.  Hubbard  v.  Lees,  1 
L.  R.,  Ex.  266  ;  36  L.  J.,  Ex.  169  ;  4  H.  &  C.  418  ; 
12  Jur.,  N.  S.  435 ;  13  L.  T.  367  ;  14  W.  R. 
694. 


2,  Validity  op. 
a.  Who  are  Capable  of  Contraotlngr* 

Pdnon  of  Weak  Intalleet.] — In  deciding 
whether  a  person  has  sufficient  mental  capacity 
to  contract  a  marriage,  the  question  for  the  court 
is,  whether  the  mind  of  the  contnicting  party 
was  diseased  or  not  at  the  time  of  the  contract ; 
and  if  theevidence  establishes  that  the  mind  was, 
at  the  time  of  entering  the  contract,  diseased,  the 
court  will  not  enter  into  the  consideration  of  the 
extent  of  the  derangement.  Hancock  i,  c.  Peaty 
V.  Peaty,  1 L.  R.,  P.  336  ;  36  L.  J.,  Mat.  67. 

If  there  is  no  question  of  mental  capacity,  the 
objection  that  a  deaf  and  dumb  person  did  not 
understand  the  nature  of  the  contract  of  mar- 
riage which  she  had  been  induced  to  enter  into, 
is  an  objection  on  the  ground  of  fraud.  Ha/rrod 
V.  Harrod,  1  Kay  &  J.  4  ;  18  Jur.  853. 

How  far  Consent  of  Parent  Heeossary.] — The 
provision  in  4  Geo.  4,  c.  76,  s.  17,  does  not  apply  to 
a  father  who  is  beyond  the  seas,  or  who  unreason- 
ably withholds  his  consent ;  but  only  in  a  case  in 
which  he  is  non  compos  mentis.  I,  C,  Ex  parte, 
3  Mylne  &  Craig,  471 ;  2  Jur.  463. 

The  patria  potestas  of  the  civil  law,  as  respects 
the  marriage  of  children,  was  abolished  by  the 
canon  law,  which  is  the  law  by  which  mar- 
riages are  governed  in  this  country,  except  so  far 
as  it  has  been  restricted  by  4  Geo.  4,  c.  76. 
Sherwood  v.  Ray,  1  Moore,  P.  C.  C.  353. 

Although  a  father  may  withdraw  his  consent 
to  his  daughter's  marriage  at  any  time  previously 
to  the  actual  solemnization,  yet  his  consent  when 
duly  obtained  will  be  upheld,  though  he  died  be-  - 
fore  any  preliminary  arrangements  for  the  mar- 
riage could  be  settled.  Yonge  v.  Furse,  2  Jur., 
N.  S.  864  ;  26  L.  J.,  Oh.  116. 

Condition  of  Xarriago  with  Conient.] — Held, 
subsequent  and  not  precedent,  and  its  perform- 
ance having  become  impossible,  by  the  act  of  God, 
was  dispensed  with.  Collett  v.  Collett,  36  Beav. 
312. 

Bastard.] — Bastards  were  within  26  Geo. 

2,  c.  33,  which  required  the  consent  of  the  father, 
guardian,  or  mother,  to  the  marriage  of  persons 
under  age,  who  were  not  married  by  banns.  Rex 
y.Hodnett,!  T.  R.96. 

All  marriages,  whether  of  Intimate  or  ille- 
gitimate children,  were  within  26  Geo.  2,  c.  33, 
and  a  marriage  of  an  illegitimate  minor,'  had  hj 
licence  with  the  consent  of  her  mother,  was  void 
by  8. 11.    Priestly  v.  Hughes,  11  East,  1. 

B  2 
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Deaf  and  Dumb  Penons.] — Deaf  and  damb 
persons  may  enter  into  the  contract  of  marriage, 
and  thev  prcsamptlon  is  in  favour  of  the  validity 
of  such  a  marriage  and  of  the  capacity  of  the  par- 
ties to  contract,  and  the  onus  of  proof  is  upon 
those  who  would  impeach  the  marriage.  Harrod 
V.  Harrod,  1  Kay  &  J.  4  ;  18  Jur.  863. 

Jews.] — Marriage  presumed  between  a  Jev^ 
and  a  Christian  woman,  upon  the  weight  of  evi- 
denoe,  in  the  absence  of  direct  proof  of  a  cere- 
monial marriage.  Ooodman  v.  ffoodman,  28  L. 
J.,  Ch.  745  ;  5  Jur.,  N.  S.  902.— L.  J. 

Royal  Karriages.] — The  Royal  Marriage  Act, 
12  Geo.  3,  c.  11,  extends  to  prohibit  the  contract- 
ing of  marriages,  or  to  annul  any  already  con- 
tracted in  violation  of  its  provisions,  wherever 
the  same  maybe  contracted  or  solemnized,  either 
within  the  realm  of  England  or  without.  Sussex 
Peerage,  11  C.  &  F.  85  ;  8  Jur.  793. 

Consanguinity  and  Aifinity.] — The  issuing  of  a 
citation  in  a  cause  of  nullity  of  marriage,  seven 
days  previously  to  the  5  &  6  Will.  4,  c.  54,  re- 
ceiving the  royal  assent,  was  within  the  meaning 
of  the  act,  so  as  to  constitute  such  suit  depend- 
ing. Sherwood  v.  Bay,  1  Moore,  P.  C.  C. 
353. 

The  5  &  6  Will.  4,  c.  54,  s.  2  (passed  Slst 
August,  1835)  enacts,  that  all  marriages  which 
shall  thereafter  be  celebrated  between  persons 
vdthin  the  prohibited  degrees  of  consangumity  or 
affinity,  shall  be  null  and  void.  The  prohibited 
degrees  are  those  declared  by  28  Hen.  8,  c.  7,  s.  11, 
to  be  prohibited  by  God's  law.  Consequently, 
the  marriage  of  a  man  with  the  sister  of  his  de- 
ceased wife  is  prohibited  and  void  by  5  &  6  Will. 
4,c.  54.  Jteff.  V.  St.  Giles-in-the-Fields ;  8,  P., 
Reg.  V.  Chadwieh,  11  Q.  B.  173  ;  17  L.  J.,  Q.  B. 
81 ;  12  Jur.  174. 

A  marriage  within  the  prohibited  degrees  of 
consanguinity,  or  of  affinity,  is  null  and  void,  al- 
though one  of  the  parties  is  illegitimate.  Jieg. 
V.  Brighton,  1  B.  &  S.  447  ;  30  L.  J.,  M.  C.  197  ; 
5  L.  T.  56  ;  9  W.  R.  831. 


Acoording  to  Law  of  Domicil.] — The  per- 
sonal capacity  of  parties  to  enter  into  the  con- 
tract of  marriage  depends  upon  their  domicil ; 
and  where  both  parties  had  a  foreign  domicil, 
and,  by  the  law  ox  their  domicil,  their  marriage 
was  invalid  by  reason  of  consanguinity,  a  mar- 
riage which  was  contracted  in  England,  and 
which  would  have  been  valid  according  to  Eng- 
lish law,  was  held  invalid.  Sottomayer  (otherwise 
De  Barros")  v.  Be  Barros,  3  P.  D.  1  ;  47  L.  J.,  P. 
23  ;  37  L.  T.  415  ;  26  W.  R.  455— C.  A.  Rever- 
sing 2  P.  D.  81  ;  46  L.  J.,  P.  43 ;  36  L.  T.  746  ; 
25  W.  R.  541. 

Two  Portuguese  subjects,  whose  domicil  was 
Portugal,  and  whose  marriage  in  Portugal  would 
have  been  invalid  without  a  Papal  dispensation, 
on  the  ground  of  consanguinity,  they  being  first 
cousins,  contracted  in  1866  a  marriage  in  Eng- 
land. At  that  time  they  were  of  the  respective 
ages  of  sixteen  and  fourteen,  and  the  lady  alleged 
that  her  marriage  was  entered  into  under  pres- 
sure, and  only  with  the  purpose  of  saving  some  of 
her  father's  property  from  the  consequences  of  a 
bankruptcy.  The  marriage  was  never  consum- 
mated. In  1874  a  petition  to  have  the  marriage 
declared  void  was  presented  by  the  lady : — ^Held, 
that  the  marriage  being  invalid  acoording  to  the 


law  of  the  country  of  domicil  of  the  parties,  must 
be  declared  null  and  void  here.    lb. 

With  Deooaaed   Wife's  Siitor.]  —  The 

marriage  of  a  man  with  a  sister  of  his  deceased 
wife  is  declared  by  28  Hen.  8,  c.  7,  to  be  contrary 
to  God's  law ;  and  though  that  statute  itself  is 
repealed,  its  declarations  are  renewed  in  28  Hen. 
8,  c.  16,  and  32  Hen.  8,  c.  38,  which  are  in  force. 
Brook  V.  Brook,  9  H.  L.  Cas.  193 ;  7  Jur.,  N.  S. 
422  ;  4  L.  T.  93  ;  9  W.  R.  461  ;  8.  C,  3  Sm.  &  G. 
481  ;  27  L.  J.,  Ch.  401  ;  4  Jur.,  N.  S.  317, 
affirmed. 

Being  forbidden  by  the  law  of  England,  such 
a  marriage  contracted  by  British  subjects  tem- 
porarily resident  abroad,  but  really  domiciled  in 
this  country,  though  valid  in  the  foreign  country, 
and  duly  celebratol  according  to  the  forms  re- 
quired by  the  law  of  that  country,  is  absolutely 
void  here.    Jb. 

A.  and  B.,  British  subjects,  intermarried  ;  B. 
died ;  A.  and  C.  (the  lawful  sister  of  B.)  being 
both  at  the  time  lavefully  domiciled  British 
subjects,  went  abroad  to  Denmark,  where  by  the 
law,  the  marriage  of  a  man  with  the  sister  of  his 
deceased  vrife  is  valid,  and  were  there  duly,  ac- 
cording to  the  laws  of  Denmark,  married  : — 
Held,  that  under  5  &  6  Will.  4,  c.  54,  the  mar- 
riage in  Denmark  was  void.    lb. 

A  person  bom  of  an  English  marriage  with  a 
deceased  wife'9  sister  is  not  legitimate  in  Scot- 
land as  to  the  succession  to  real  estate.  Fenton 
V.  Livingstone^  3  Macq.  H.  L.  Cas.  497  ;  5  Jur., 
N.  S.  1183  ;  7  W.  R.  671. 

Although  prior  to  5  &  6  Will.  4,  c.  54,  a  mar> 
riage  with  a  deceased  wife's  sister  could  not  be 
questioned  after  the  death  of  both  or  either  of 
the  parties,  it  was  illegal  nevertheless,  and  if 
questioned  while  both  parties  were  alive  it  must 
have  been  declared  void  ab  initio.    lb. 

A.,  a  native  of  Marburg,  in  the  electorate  of 
Hcssc  Cassel,  domiciled  in  England,  married  in 
1835,  and  in  1836  was  naturalized  by  act  of  par> 
liament.  m  1841,  he  made  his  will.  His  wife 
having  died,  he  went  to  Frankfort  in  1846,  and 
there  married  a  sister,  by  the  half-blood,  of  hia 
deceased  wife,  with  a  view  to  subsequent  resi- 
dence in  England,  such  marriage  being  valid  by 
the  law  of  Frankfort,  and  by  that  of  Hesse 
Cassel ;  soon  after  his  second  marriage,  he  re- 
turned to  England,  where  he  died  in  1856,  never 
having  since  its  acquisition  abandoned  his  Eng- 
lish domicil.  Letters  of  administration  of  the 
estate  and  effects  of  A.  having  been  granted  by 
the  Prerogative  Court  of  Canterbury  : — Held,  in 
a  suit  instituted  for  the  purpose  of  recalling 
those  letters  of  administration,  and  obtaining 
probate  of  the  will,  that  A.'s  second  marriage 
was  rendered  void  by  5  &  6  Will.  4,  c.  54,  s.  2^ 
and  consequently  did  not  revoke  his  will.  Mette 
V.  Mette,  1  8.  &  T.  416  ;  28  L.  J.,  P.  117. 


With  Daughtor  of  Deceased  Wife's  Half- 

Sistor.] — The  marriage  of  a  man  with  a  daughter 
of  the  half-sister  of  his  deceased  wife  is  null 
and  void  by  5  &  6  Will.  4,  c.  54.  Reg.  v.  Brigh- 
ton, 1  B.  &  S.  447  ;  30  L.  J.,  M.  C.  197  ;  5  L.  T. 
56  ;  9  W.  R.  831. 

Wife's  Kothor.]— A  man  petitioned  for  a 

decree  of  nullity  of  marriage,  on  the  ground  that 
he  had  had  intercourse  with  his  wife's  mother 
before  the  fact  of  marriage  with  his  alleged  wife, 
which  intercourse  he  averred  brought  him  within 


HUSBAND    AND    WIFE-^ Marriage. 


10 


the  prohibited  degrees  of  affinity  in  respect  of  m^ir- 
riage  established  by  the  law  of  England  :— Held, 
that  affinity  coald  not  be  so  constituted  by  the 
Uw  of  England,  and  that  28  Hen.  8,  c.  7,  had 
been  repealed,  and  not  revived  by  any  subsequent 
statute.  Wln^  v.  Taylor,  t  c.  Wing,  2  S.  &  T. 
278  ;  30  L.  J.,  Mat.  268  ;  7  Jur.,  N.  S.  737  :  4 
L.  T.  583. 

b.  By  Banna  or  by  Uoence. 

Banns— Fozm  of  Words — ^ftubrie.]— The  form 
of  words  prescribed  by  the  rubric  for  the  publi- 
cation of  banns  need  not  be  precisely  followed, 
this  part  of  the  act  of  parliament  being  merely 
directory.  Standen  v.  Standee,  Peake,  34  :  6  T. 
R.  331,  n. 

Wrong    Hame— Kistako.]  —  A    person 

whose  baptismal  and  surname  were  A.  L.,  was 
married  by  banns  by  the  name  of  G.  S.,  having 
been  known  in  the  parish  where  he  resided  and 
was  married  by  that  name  only,  &om  his  first 
coming  into  the  parish  till  his  marriage,  which 
was  about  three  years  : — Held,  that  the  marriage 
was  valid,  and  therefore  the  wife  and  children 
were  entitled  to  the  husband's  settlement.  Bex 
▼.  BUlinghurst,  3  M.  &  S.  250. 

Where  a  married  woman,  on  the  death  of  her 
husband,  assumed  her  maiden  name,  and  after 
several  years  had  elapsed,  married,  by  banns,  to 
a  second  husband  in  that  name,  and  described  her- 
self as  a  "  widow  : " — Held,  that,  in  the  absence 
of  fraud,  such  marriage  was  l^al,  and  that  her 
settlement  followed  that  of  her  second  husband. 
J2ear  v.  St,  Faith%  Newton,  3  D.  &  R.  348. 

In  the  publication  of  banns,  in  1817,  a  woman 
named  Mary  Hodgkinson  was  called  White,  a 
surname  entered  by  mistake  in  the  register  of 
lier  baptism,  but  which  she  had  never  gone  by 
or  been  entitled  to.  The  false  name  was  given 
to  the  officiating  clergyman  without  any  in- 
tention to  mislead,  nor  did  any  individual  having 
An  interest  in  the  marriage  appear  to  have  been 
deceived : — Held,  that  the  marriage  was  void. 
Reso  V.  Tthnhelf,  1  B.  &  Ad.  190. 

A  marriage  by  banns,  published  in  false 
names,  is  not  void  under  4  Geo.  4,  a  76,  s.  22, 
jmless  both  parties  were  privy  to  such  mispubli- 
cation.  Rex  v.  Wroxtan,  1  N.  &  M.  712  ;  4  B.  & 
Ad.  641. 

A  man  caused  the  banns  to  be  published  with- 
out the  knowledge  of  the  intended  wife,  a  minor, 
to  whom  he  proposed  marriage  only  the  day 
Isefore  it  took  place.  For  the  purpose  of  con- 
cealment, the  cnristian  name  of  the  wife  was 
wrongly  stated,  and  the  age  and  residence  of  the 
liusbfuid  and  wife  were  also  falsely  described  : — 
Hdd,  that  the  marriage  was  ^mid,  the  wife 
having  been  unconscious  of  the  irregularity  in 
the  publication  of  the  banns.  Tcmpleton  v. 
Tyre€,  2  L.  R.,  P.  420 ;  41  L.  J.,  Mat.  86 ;  27 
L.  T.  429  ;  21  W.  R.  81. 

A  marriage  solemnized  after  an  undue  publi- 
cation of  ^nns  will  not  be  held  null  and  void, 
under  4  Geo.  4,  c.  76,  unless  it  is  shown  that 
boUi  parties  "  knowingly  and  wilfully "  con- 
curred in  such  undue  pablication.  Oampertz  v. 
Kefuit,  13  L.  B.,  Eq.  369  ;  41  L.  J.,  Ch.  382  ;  26 
L.  T.  95  ;  20  W.  R.  313. 

When  an  intending  husband,  then  a  minor, 
desiring  to  have  a  secret  marriage,  gave  instruc- 
tions for  the  publication  of  banns,  and  in  such 
instructions  omitted  two  of  his  own  christian 


names  and  one  of  the  christian  names  of  his  in- 
tended wife  (also  a  minor),  and  the  names  were 
entered  with  such  omissions  in  the  register  of 
banns — there  being  no  evidence  of  how  the  banns 
were  actually  published — and  the  names  were, 
after  the  ceremony,  signed  by  the  respective 
parties,  with  the  same  omissions  in  the  register, 
there  being  no  further  evidence  besides  that  of 
the  husband,  who  deposed  that  he  omitted  the 
names,  not  thinking  or  believing  he  was  acting 
contrary  to  law,  and  for  brevity*s  sake  only,  and 
the  marriage  having  been  reputed  good  for  more 
than  thirty  years  : — Held,  that  the  husband  was 
not  proved  to  have  committed  any  offence  against 
the  statute.    lb. 

The  husband  deposed  that,  prior  to  the  mar- 
riage, the  intended  wife  neither  directly  nor  in- 
directly took  any  step  towards  th%  publication  of 
the  banns,  but  left  the  matter  entirely  to  him. 
There  was  no  evidence  of  knowledge  on  her  part 
beyond  her  signature  of  the  marriage  register 
with  the  omission  above  mentioned,  that  not 
being  her  usual  form  of  signature.  She  being 
dead,  and  the  marriage  having  been  reputed 
good  throughout  her  life — that  is  to  say,  for  up- 
wards of  twenty-four  years  : — ^Held,  th^t  the 
court  could  not  impute  to  the  wife  knowledge  of 
the  omission  of  the  name  in  the  instructions  for 
publication  of  banns.    Ih, 


Mistake  as  to  Time.]— The  due  publica- 


tion of  banns  of  marriage  was  completed  on  the 
1st  July,  and  the  marriage  took  place  on  the  Ist 
October  following.  The  4  Geo.  4,  c.  76,  s.  9,  re- 
quires marriages  by  banns  to  be  solemnized 
within  three  months  after  the  complete  publica- 
tion of  banns: — Held,  that  the  marriage  was 
valid,  it  not  being  found  that  the  parties  know- 
ingly and  wilfully  intermairied  without  due 
publication  of  bazms.  Reg,  v.  Clarke,  10  Cox, 
C.  C.  474  ;  16  L.  T.  429  ;  15  W.  R.  796. 


Besig^edly.] — Banns  having  been  pub- 


lished between  two  persons  (who  afterwards 
clandestinely  intermarried)  under  the  names 
John  Miles  and  Maria  Courtenay,  upon  evidence 
(of  one  alone  of  the  parties,  corroborated,  how- 
ever, by  other  persons  and  by  documents)  that 
the  intending  wife  had  been  baptized  Beatrice 
Mary  Victoria  Emma  Guy,  and  that  instead  of 
the  name  **  Beatrice  "  (by  which  she  was  fami- 
liarly known)  the  name  "  Maria  "  (by  which  she 
was  not  known)  had  been,  in  the  publication  of 
the  banns,  used  and  adopted  with  cognizance  of 
both  parties  for  the  purpose  of  clandestinity : — 
Held,  that  the  parties  had  knowingly  and  wil- 
fully intermarried  without  due  publication  of 
banns ;  and  that  under  the  Irish  Marriage  Act  of 
1847  (7  &  8  Vict.  c.  81),  s.  49,  the  marriage  was 
null  and  void.  Courtenay  v.  Miles,  11  Ir.  R., 
Eq.  284. 

And  a  nullity  of  marriage,  by  reason  of  undue 
publication  of  banns,  pronounced  for,  both 
parties  being  cognizant  of  the  undue  publication. 
Brealy  v.  Reed,  2  Curt.  833. 

A  marriage  by  banns  where  the  publication  of 
banns  was  in  the  name  of  John,  instead  of 
Bower,  the  christian  name  of  the  man,  both 
parties  being  at  the  time  of  the  solemnization  of 
the  marriage  aware  of  such  misdescription,  was 
pronounced  null.  Midgley  f.  c.  Wood  v.  Wood, 
30  L.  J.,  Mat.  57. 

A  marriage  by  banns,  in  the  publication  of 
which  one  of  the  christian  names  of  the  man,  a 
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minor,  waa  designedly  concealed,  and  which  was 
solemnized  in  such  imperfect  name,  is  void  under 
4  Geo.  4,  c.  76,  ss.  7,  22,  the  judicial  committee 
being  of  opinion,  that  the  circumstances  of  the 
man  omitting  to  sign  his  full  christian  names  in 
the  register  indicated  his  participation  in  the 
previous  false  publication.  Tongue  v.  Tongfie,  1 
Moore,  P.  C.  C.  90. 

In  the  publication  of  banns  the  woman's  name 
was  published  as  Morumild  instead  of  Wormald. 
When  in  the  vestry  of  the  church,  before  the 
solemnization  of  the  marriage,  the  clergyman 
called  out  the  names  from  the  banns-book  in  the 
presence  of  both  parties,  the  woman  thereupon 
stated  that  her  name  was  Wormald,  and  it  was 
so  entered  by  the  clergyman  in  the  marriage 
register : — Held,  an  undue  publication  of  banns, 
under  4  Geo.  ^  c.  76,  s.  22,  and  the  marriage  pro- 
nounced null.  Wormald  v.  Neale  and  Wormald 
f.  c.  NeaU^  19  L.  T.  93. 

Xinor.]  —  It  is  doubtful  whether  the 


marriage  of  a  minor  can  be  declared  null  and 
void  by  reason  of  undue  publication  of  banns  if 
there  is  no  parent  or  guai^ian  whose  consent  or 
dissent  can  be  given  to  such  marriage.  Holmes 
V.  Simmons,  1  L.  R.,  P.  523  ;  37  L.  J.,  Mat.  58  ; 
18  L.  T.  770  ;  16  W.  R.  1024. 

Be-marriage  after  Bivoree.]— A  wife  having 
obtained  a  decree  dissolving  her  marriage  with 
her  husband,  subsequently  re-married  him.  The 
second  marriage  was  celebrated  after  publication 
of  banns,  in  which  she  was  described  by  her 
name  of  marriage,  she  having  in  the  interval  be- 
tween the  decree  dissolving  her  first  marriage 
and  the  celebration  of  the  second  usually  passed 
by  her  maiden  name.  On  an  application  to 
annul  such  marriage  by  reason  of  an  undue  pub- 
lication of  banns  : — Held,  that  a  name  acquired 
by  marriage  can  only  be  superseded  by  a  reputed 
name  in  cases  where  the  name  had  been  so  far 
acquired  by  repute  as  to  obliterate  the  name  ac- 
quired by  marriage.  Fendall,  otherwise  Oold- 
srmd  V.  Goldsmid,  2  P.  D.  263  ;  46  L.  J.,  P.  70. 

Licenoe.] — The  factum  of  marriage,  celebrated 
by  a  clergyman  of  the  Church  of  England  in 
1815,  being  proved,  the  maxims,  Semper  presu- 
mitur  pro  matrimonio,  and  Omnia  presumuntur 
rite  et  solemniter  acta,  which  raised  the  presump- 
tion of  law  that  a  special  licence  existed  autho- 
rizing the  marriage,  can  only  be  repelled  by 
strong,  distinct,  satirfactory,  and  conclusive  evi- 
dence to  the  contrary,  and  every  reasonable  pos- 
sibility of  a  fact  in  favour  of  the  presumption 
must  be  rebutted.  Piers  v.  Piers,  2  H.  L.  Gas. 
331  ;  13  Jur.  569. 

The  presumptio  juris  in  favour  of  the  existence 
of  a  special  licence  is  not  sufficiently  repelled  by 
the  evidence  of  the  bishop  of  the  diocese,  thirty 
years  after  the  factum,  that  he  never  granted  a 
licence  for  the  marriage  of  the  parties  in  ques- 
tion, stating  his  reasons  why  he  was  certain  that 
he  never  granted  such  licence.    Ih, 

The  reasonable  possibility  (not  disproved)  that 
the  special  licence  might  have  been  granted  by 
the  late  bishop,  who  died  a  year  and  a  half 
before  the  marriage,  is  sufficient  to  support  the 
presumptio  juris.    lb, 

— -  Karriageof KinorwithoatConsent.]— The 

marriage  of  a  minor  by  licence  without  the  con- 
sent  required  by  4  Geo.  4,  c.  76,  s.  16,  is  valid, 


the  statute  being  directory  only.  Rex  v.  Bir^ 
mingliamf  2  M.  &  R.  230  ;  8  B.  &  0.  29.  So 
under  6  &  7  Will.  4,  c.  86,  s.  26. 

Where,  in  ejectment,  the  plaintiff  relies  on  the 
invalidity  of  a  second  marriage,  by  reason  of  a 
former  marriage  by  licence,  on^  of  the  parties 
being  a  minor,  and  the  defendant  has  notice  that 
the  question  intended  to  be  raised  is  whether  the 
first  marriage  was  with  the  consent  of  the 
minor's  parent,  it  lies  upon  the  defendant  to 
disprove  consent.  Doe  d.  James  v.  Price,  1  M. 
&  R.  683. 

—  In  Scotland.] — ^A  marriage  in  Scotland 
by  an  infant  who  was  an  English  subject,  without 
consent,  was  held  good  by  the  court  of  delegates. 
Compton  V.  Bearoroft,  Bull.  N.  P.  113. 

—  Wrong  Hamo.l — ^A  marriage  by  licence, 
not  in  the  man's  real  name,  but  in  the  name 
which  he  had  assumed  because  he  had  deserted, 
he  being  known  by  that  name  only  in  the  place 
where  he  lodged  and  was  married,  and  where  he 
had  resided  sixteen  weeks,  is  a  valid  marriage. 
Rex  v.  Bvrton-vpon' Trent,  3  M.  &  S.  537. 

A  marriage  by  licence  under  a  false  name  is 
valid.  Zane  v.  Goodwin,  3  G.  &  D.  610  ;  4  Q.  B. 
361  ;  12  L.  J.,  Q.  B.  157  ;  7  Jur.  372. 

A  partial  departure  from  the  true  name  of  one 
of  the  parties  to  a  marriage  in  a  licence  ob- 
tained in  the  altered  name  by  the  other  party 
for  the  purpose  of  concealing  the  intended  mar- 
riage is  no  cause  of  nullity  if  the  altered  name 
may  represent  the  person,  and  if  such  licence 
\^as  obtained  for  and  by  the  direction  of  that 
person.  Betan  f.  c.  M^Mahon  v.  M^Makon,  2  S. 
&  T.  230  ;  30  L.  J.,  Mat.  61  ;  7  Jur.,  N.  S.  218  ; 
3  L.  T.  820. 

A  marriage  was  solemnized  by  a  licence  in 
which  the  name  of  the  woman  was  stated  to  be 
^*  Margaret  Bevan,"  her  baptismal  name,  and 
that  by  which  she  was  commonly  called  being 
"Maigaret  Lea  Bevan."  The  licence  was  ob- 
tained in  the  altered  name  by  the  man,  who 
knowingly  and  by  the  direction  of  the  woman 
suppressed  the  name  ^'  Lea "  in  order  that  the 
surrogate  might  not  know  who  the  woman  was, 
and  that  the  intended  marriage  might  be  kept 
secret  from  her  friends  : — Held,  in  a  suit  o£ 
nullity  of  marriage  instituted  by  the  woman  oh 
the  ground  of  misnomer  in  the  licence,  that  as 
the  name  "  Margaret  Bevan  "  might  represent 
her,  and  the  licence  was  obtained  for  her  and  by 
her  direction,  the  marriage  was  not  void  aa 
having  been  solemnized  without  licence.    lb, 

A  marriage  by  licence  is  not  invalidated 
through  the  husband  having  been,  by  mistake, 
described  in  the  licence  as  having  two  additional 
christian  names.  Hastcdl  v.  Haswell  and  Gil- 
bert,  51  L.  J.,  P.  15  ;  30  W.  R.  231. 

Karriago  bofore  Lieenoo  iisued.] — A.  and  B. 
intermarried  at  the  parish  chureh  of  Bradford, 
Yorkshire,  on  the  18th  of  June,  1857.  The 
licence  for  their  marriage  did  not  issue  until  the 
19th  of  June,  and  the  husband  knew  at  the  time 
of  the  marriage  that  the  licence  was  not  in 
existence,  but  the  wife  was  ignorant  of  the  fact 
and  believed  that  all  necessary  formalities  had 
been  observed  : — Held,  that  the  parties  had  not 
knowingly  and  wilfully  intermarried  without 
licence  within  4  Geo.  4,  c.  76,  s.  22,  and  the 
validity  of  the  marriage  was  pronounced  for» 
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Greaves  t.  Greavetj  2  L.  R.,  P.  423  ;  41  L.  J., 
Mat.  66  ;  26  L.  T.  745  ;  20  W.  R.  802. 

Juiidietioii  of  Arehes  Court.]— The  Arches 
Conrt  has  no  joiisdiction  to  entertain  a  suit  by 
letters  of  request  against  a  layman  for  falsely 
swearing  before  a  surrogate  to  an  affidavit  to 
lead  to  the  issue  of  a  marriage  licence.  Philli- 
more  v.  Maehon^  1  P.  D.  481. 

CtoaatiBg  lieenee  —  Duty  of  Inenmbent.] — 
Where  a  licence  is  granted,  in  due  form,  for  a 
marriage  at  a  particolar  church,  the  incumbent 
is  under  no  obUgation  to  inquire  whether  there 
has  been  a  sufficient  residence  to  justify  the 
granting  of  the  licence.  His  proper  course  is  to 
assume  the  regularity  of  the  licence  and  to  per- 
form the  marriage  ceremony.  Tuckness  v.  Atex- 
ander,  4  Drew.  &  Sm.  614  ;  32  L.  J,,  Ch.  794  ;  9 
Jnr.,  N.  S.  1026. 

Without  Banns  or  Lioonee.] — A  marriage  is 
valid  although  celebrated  without  banns  or 
licence  first  had  and  obtained,  unless  both  par- 
ties were  aware  at  the  time  of  the  ceremony  of 
the  absence  of  banns  and  licence.  Oreaves  v. 
Greatei,  2  L.  R.,  P.  423  ;  41  L.  J.,  Mat.  66  ;  26 
L.  T.  745  ;  20  W.  R.  802. 

« 

In  Scotland.] — ^A  marriage  celebrated  in 

Scotland  without  banns  or  licence  is  good.    Uall^ 
ExpaHe,  1  Rose,  30. 

o.  In  what  places  and  before  whom. 

In  England— Clergyman  not  Offieiating.]— A 
marriage  between  English  subjects,  celebrated 
according  to  the  rites  of  the  Church  of  England, 
but  not  in  the  presence  of  a  priest  in  holy  orders, 
is  invalid  at  common  law.  Catherwood  v.  Qu' 
Ion,  13  M.  k  W.  261 ;  13  L.  J.,  Ex.  433  ;  8  Jnr. 
1076. 

A  clergyman  of  the  Church  of  England  per- 
formed the  ceremony  of  marriage  between  mm- 
self  and  A.  in  a  private  house.  At  the  p^orm- 
ance  of  the  ceremony  there  were  no  witnesses 
present  in  the  room,  but  a  woman  in  a  vard 
adjoining  witnessed  the  proceedings  wiuout 
hearing  what  was  said.  The  marriage  was  con- 
summated : — Held,  Invalid.  Beamish  v.  Beam- 
ish, 9  H.  L.  Cas.  274  ;  11  Ir.  C.  L.  R.  614  ;  8 
Jur.,  N.  S.  770  ;  5  L.  T.  97. 

It  must  be  taken  as  established,  since  Beg,  v, 
Millu  (10  CI.  &  F.  534),  that  there  never  could 
have  beien  a  valid  marriage  in  England  before 
the  Reformation,  without  the  presence  of  a  priest 
episoopally  ordained ;  or  ^terwards,  without 
the  presence  of  a  priest,  or  of  a  deacon  ;  and  as 
the  presence  of  a  priest  is  declared  to  be  uecessary, 
it  is  clear  that  he  must  be  a  third  party  present 
at  the  time  of  making  the  contract.    Ih, 

The  presence  of  a  priest  was  not  merely  for 
the  purpose  of  securing  a  religious  sanction  to 
the  contract  of  marriage,  but  one  of  the  objects 
was  to  prevent  an  unlawful  contract,  which 
could  not  be  secured  unless  the  priest  was  a  per- 
son other  than  either  of  the  two  engaged  in  the 
act.  The  directions  contained  in  the  rubric 
respecting  the  opening  address  to  the  congrega- 
tion, the  adjuration  to  the  persons  about  to  be 
married  as  to  confessing  any  lawful  impediment 
to  their  union,  the  putting  on  the  ring,  &c.,  are 
not  absolutely  essential  to  the  validity  of  the 
marriage ;  the  essential  part  of  the  service  is  the 


reciprocal  taking  each  other  for  wedded  wife  and 
wedded  husban£    Ih, 

Quaere,  whether  the  decision  in  Beg,  v.  Ifillis 
0  0  CI.  &  F.  534),  would  apply  to  a  marriage 
bon&  fide  contracted  in  the  colonies,  or  on  boM^ 
a  ship,  where  it  was  impossible  to  procure  the 
attendance  of  a  minister  of  religion.    lb, 

A  marriage  between  British  subjects,  at  the 
celebration  of  which  no  ordained  clergyman  of 
the  Established  Church  of  England  and  Ireland 
intervened,  is  not  valid  at  common  law  so  as  to 
avoid  a  marriage  subsequently  solemnized  in  due 
form,  between  one  of  the  parties  to  the  first  mar- 
riage and  a  third  party,  and  bastardize  the  issue. 
Bu  Moulin  v.  Druitt,  13  Ir.  C.  L.  R.  212. 

Before  Registrar.] — The  superintendent 

registrar  has  no  power  to  grant  his  certificate, 
pursuant  to  6  &  7  Will.  4,  c.  85,  s.  7,  in  cases 
where  it  is  proposed  that  the  marriage  shall  take 
place  out  of  his  district,  and  without  licence. 
Brady,  Ex  parte,  8  D.  P.  C.  332  ;  4  Jur.  269. 

Where,  on  an  indictment  for  bigamy,  it  was 
alleged  that  the  first  marriage  took  place  in  a 
dissenting  chapel  duly  licensed  for  marriages, 
and  a  witness  was  called  who  proved  that  he  was 
present  at  the  marriage,  that  it  took  place  in  the 
dissenting  chapel  in  the  presence  of  the  regis- 
trar, that  the  entry  of  the  marriage  in  the  regis- 
trar's book  was  signed  by  the  witness  as  a  wit- 
ness to  the  marriage,  and  that  the  parties 
afterwards  lived  together  as  husband  and  wife 
for  some  years: — Held,  first,  that  the  pux>l 
testimony  of  the  witness  sufficiently  proved  the 
fact  of  marriage.  Beg.  v.  Manwaring,  Dears.  & 
B.  C.  C.  132  ;  7  Cox,  0.  C.  192  ;  26  L.  J.,  M.  C. 
10 ;  2  Jur.,  N.  S.  1236. 

Held,  seoondlv,  that  there  was  prim&  facie 
evidence  that  the  chapel  was  duly  registered, 
and  was  a  place  in  which  marriages  might 
legally  be  solemnized.    Ih, 

To  render  a  marriage  invalid  within  the  6  &  7 
Will.  4,  c.  85,  8.  42,— which  enacts  "that  if  any 
persons  shall  knowingly  and  wilfully  intermarry 
under  the  provisions  of  this  act  without  due 
notice  to  the  superintendent  registrar,  the  mar- 
riage of  such  persons  shall  be  null  and  void  " — 
it  must  be  contracted  with  a  knowledge  by  both 
parties  that  no  due  notice  had  been  given.  Beg, 
V.  Bea,  1  L.  R.,  C.  C.  365 ;  41  L.  J.,  M.  C.  92  ;- 
26  L.  T.  484  ;  20  W.  R.  632. 

Therefore,  where  one  of  the  parties  under 
s.  4,  which  requires  that  the  notice  shall  state 
the  name  and  surname  of  each  of  the  parties  in- 
tending marriage,  gave  a  notice  stating  therein 
a  false  christian  name  for  such  party,  but  the 
other  party  did  not  know  that  fact  at  the  time 
of  the  marriage,  the  marriage  was  held  valid. 
lb. 

In  a  suit  for  nullity  of  marriage  celebrated 
before  a  superintendent  registrar,  it  appeared 
that  the  notice  required  by  19  &  20  Vict.  c.  119, 
8.  2,  was  signed  by  the  husband  with  a  wrong 
name  (his  first  christian  name  being  omitted), 
and  that  it  was  falsely  asserted  that  both  parties 
were  twenty-one  years  of  age.  The  court  held 
that  the  validity  of  the  marriage  could  not  be 
questioned,  and  dismissed  the  petition.  Browse 
V,  Spurway  and  Bowleg,  otherwise  Spurway,  46 
L.  J.,  P.  49;  26  W.  R.  116. 

A  man  may  change  his  sunname  by  use  and 
reputation,  and  if  by  use  and  reputation  he  harf 
acquired  a  new  name,  he  is  not  indictable  under 
19  &  20  Vict.  c.  19,  s.  2,  for  using  a  new  name 


15 


HUSBAND    AND    WIFE—Mairiage. 


16 


in  signing  a  notioe  for  the  pnrpofle  of  procnring 
Ms  marriage  under  6  &  7  WilL  4,  c.  85.  Reg,  r, 
Smithj  4  P.  &  F.  1099. 

Due  Notice.]— The  "  due  notice  "  required 

by  the  Registration  Acts  for  the  yalidity  of  a 
marriage  before  a  registrar,  is  a  notice  conform- 
ing to  the  formalities  provided  by  6  &  7  WiU.  4, 
c.  85,  and  the  words  **  due  notice  *'  will  be  satis- 
fied, though  the  contents  of  the  notice  in  respect 
of  christian  names  and  residences  of  the  oarties, 
or  other  details,  are  not  accurate.  Holmes  v. 
Simmom  t  c.  Holmes,  1  L.  R.,  P.  523  ;  87  L.  J., 
Mat.  Cas.  58. 

Since  19  &  20  Vict.  c.  119,  there  is  no  analogy 
between  a-  marriage  by  banns  and  a  marriage  by 
notice  before  the  registrar.  The  decisions  as  to 
what  constitutes  undue  publication  of  banns, 
under  4  Geo.  4,  c.  76,  are  not  therefore  applicable 
to  a  question  of  what  constitutes  undue  notice 
under  the  Registration  Acts.    Ih, 

In  what  Chnrohot  and  Chapolt.] — Mar- 
riages, since  26  Geo.  2,  c.  33,  in  chapels,  not 
having  chapelries  or  districts  annexed  to  them, 
and  in  which  banns  have  not  been  usually,  al- 
though often  published,  were  upon  the  construc- 
tion of  that  statute  void.  Hex  v.  Northfield, 
Cald.  115  ;  2  Dougl.  659. 

In  an  action  for  crim.  con.,  if  the  plaintifTs 
marriage  was  solemnized  in  a  chapel,  he  must 
give  some  evidence  that  banns  were  usually 
published  there  before  the  passing  of  the  mar- 
riage act.    Taunton  v.  Wvhom,  2  Campb.  297. 

An  incumbent  of  a  aistrict  parisn  validly 
constituted  under  58  Geo.  3,  c.  45,  and  59  Geo.  3, 
c.  134,  has  an  exclusive  right  to  celebrate  mar- 
riages by  banns,  between  persons  both  of  whom 
are  resident  within  the  district  parish.  TueknUs 
V.  Alexander,  2  Drew.  &  Bm.  614  ;  32  L.  J.,  Ch. 
794 ;  9  Jar.,  N.  a  1026  ;  8  L.  T.  821  ;  11  W.  R. 
938. 

In  Vestry.] — ^A  marriage  solemnized  in  a 

vestry  belonging  to  and  in  the  church  is  a  good 
marriage.  XVing  v.  Taylor  t  c.  Wing,  2  S.  &  T. 
278  ;  30  L.  J.,  M.  C.  268  ;  7  Jur.,  N.  S.  737  ;  4  L.  T. 
583. 

Prim&  facie  the  vestry  is  part  of  the  church, 
and  a  petition  for  sentence  of  nullity,  on  the 
ground  that  a  marriage  was  solemnized  in  a 
vestry,  which  does  not  aver  that  the  vestry 
formed  no  part  of  the  church,  is  insufficient.    lb, 

In  Building  near  Churoh.] — When  a 

marriage  was  solemnized  in  a  bmlding  in  a 
parish  situate  a  few  yards  from  the  church,  at  a 
time  when  the  church  was  disused  in  conse- 
quence of  undergoing  repairs,  and  divine  service 
had  been  several  times  performed  in  the  build- 
ing, in  the  absence  of  any  proof  that  it  was 
licensed  by  the  bishop,  it  waB  presumed  in  favour 
of  the  marriage  to  have  been  duly  licensed. 
Reg,  V.  Oresswell,  1  Q.  B.  D.  446 ;  46  L.  J., 
M.  C.  77  ;  33  L.  T.  760 ;  24  W.  R.  281. 

tn  Seotland— When  Valid.] — ^A  domiciled  Eng- 
lishman and  Englishwoman  residing  in  England, 
after  an  illicit  connexion  of  some  years  standing, 
went  to  Gretna  in  Scotland,  and  on  their  arrival 
there  (before  the.  passing  of  19  &  20  Vict.  c.  99), 
contracted  a  marriage,  per  verba  de  prsesenti, 
by  making  a  mutual  declaration  of  marriage 
before  witnesses.    At  the  instance  of  the  man. 


the  certificate  of  marriage  given  by  the  person 
who  officiated  at  the  ceremony  was  antedated 
four  years.  In  a  suit  for  nullity  of  marriage  by 
the  man,  he  repudiated  the  marriage,  on  the 
ground  that  he  nad  never  consented  to  a  mar- 
riage, but  went  through  the  form  of  marriage 
witii  a  simulated  object-in  view,  namely,  "for  the 
purpose  of  obtaining  a  certificate  to  blind  in- 
quiries. There  was  no  deception  on  the  part  of 
th^  woman,  who  believed  it  to  be  a  marriage  : — 
Held,  that  the  marriage  was  valid  by  the  lex 
loci  contracttls,  there  l^ing  reasonable  evidence 
of  the  intention  of  the  parties  to  contract,  ipsum 
matrimonium  ;  and,  that  as  there  was  a  mutual 
declaration  of  present  marriage,  it  was  imma- 
terial whether  tiiie  man  had  some  other  motive 
beside  marriage.  'Bell  v.  'Oraham,  13  Moore, 
P.  0.  C.  242. 

To  constitute  a  marriage  in  accordance  with 
Scotch  law,  the  agreement  to  marry  must  be  de- 
liberate and  serious,  and  given  mutually  with 
the  view  and  for  the  purpose  of  creating  thence- 
forth the  relation  of  husband  and  wife,  and  it  is 
not  necessary  that  a  contract  so  made  should  be 
followed  by  cohabitation,  nor  is  it  necessary  to 
allege  the  particular  place,  or  the  exact  day 
where  and  when  such  consent  was  exchanged. 
Yelverton  v.  Longtoorth,  4  Maoq.  H.  L.  Cas. 
746;  10  Jur.,  N.  S.  1209  ;  11  L.  T.  118 ;  13  W.  R. 
235. 

An  unmarried  woman,  while  living  with  her 
mother,  had  two  children  by  H.,  a  single  man, 
who  gave  bond  to  the  parish  to  indemnify  it 
against  their  maintenance.  He  afterwards 
changed  his  residence,  and  she  went  with  her 
children  to  reside  in  his  house,  and  so  resided 
till  his  death.  Shortly  after  this  change  of  resi- 
dence, he  obtained  from  his  law  agent  a  form  of 
words  necessary  by  the  Scotch  law  to  constitute 
a  marriage  ;  he  then  vrrote  this  note  : — ^**  My 
dearest  Mary,  I  hereby  solemnly  declare  that 
you  are  my  lawful  wife,  though,  for  particular 
reasons,  I  wish  our  marriage  to  be  kept  private 
for  the  present.  I  am  your  affectionate  hus- 
band.— A.  H."  This  note  was  addressed  inside 
to  her,  but  outside  to  Mrs.  A.  H.  He  deposited 
the  note  with  the  law  agent,  saying  it  would 
please  and  satisfy  her,  but  directed  the  agent  to 
Keep  it  a  secret  tUl  his  death.  He  always  repre- 
sented himself  to  his  relations  as  a  single  man  : 
— ^Held,  that  a  valid  marriage  had  been  consti- 
tuted between  these  parties  ;  that  the  words  of 
the  pap^r  were,  sufficient  for  that  purpose,  so  far 
as  the  man  was  concerned ;  and  that  his  con- 
duct and  expressions  to  the  law  agent,  together 
with  the  subsequent  residence  of  the  woman 
with  him,  must  be  taken  as  evidence  of  her 
knowledge  of  the  paper,  and  her  assent  to  it. 
Hamilton  v.  Hamilton,  9  C.  &  F.  327. 


Cohabitation — How  fur  Sufioient] — Co- 


habitation, with  the  required  repute,  as  husband 
and  wife,  is  proof  that  the  parties  between  them- 
selves have  mutually  contracted  the  matrimonial 
relation.  It  demonstrates  that  interchange  of 
consent  which  alone  constitutes  marriage  in 
Scotland.  The  law  of  habit  and  repute,  how- 
ever, is  not  peculiar  to  Scotland  ;  although  in 
countries  where  the  facilities  of  matrimony  are 
less  than  in  Scotland,  the  evidence  te  establish 
the  marriage  must  be  stronger.  Cumphell  v. 
Camphell,  1  L.  R.,  H.  L.  Sc.  App.  182. 

A  connexion  commencing  in  adultery  may,  on 
ceasing  to  be  adulterous,  become  matrimonial  by 
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conaent,  and  may  be  evidenced  by  habit  and 
repute,  the  parties  being  at  liberty  to  inter- 
marry. The  alteration  in  the  character  of  the 
connexion  from  adultery  to  matrimony  need 
not  be  indicated  by  any  public  act,  or  by  any 
observable  changes  in  outward  demonstration. 
lb, 

A.,  a  widow,  entitled  to  a  pension  durante 
vidnitate,  cohabited  with  B.  in  Scotland.  In 
regard  to  society,  they  held  themselves  out  as 
man  and  wife  ;  but  with  respect  to  the  pension, 
they  acted  as  if  they  were  unmarried ;  and  A., 
half-yearly,  made  sc^emn  declarations  of  widow- 
hood for  the  purpose  of  obtaining  the  pension : 
— Held,  that,  on  the  whole,  the  finding  that  no 
valid  marriage  had  taken  place  was  right. 
Rohertton  v.  Crawford^  3  Beav.  103. 

M.  &  C.  cohabited.  There  was  no  direct  evi- 
dence of  the  time  at  which  their  intercourse 
began,  but  M.  wrote  to  C.  a  letter,  which  was 
dated  in  March,  1826,  and  was  in  the  following 
terms  :—**  Christy, — You  and  I  having  lived 
together  as  man  and  wife  for  some  time,  I 
hereby  declare  you  to  be  my  lawful  wife,  in  the 
event  of  a  child  being  bom  in  consequence  of 
the  present  connexion  between  us."  This  letter 
was  not  delivered  till  1828  :— Held,  that  it  did 
not  in  any  way  constitute  a  marriage  by  the  law 
of  Scotland.  Stewart  v.  MenzieSy  8  C.  &  F. 
309. 

A.,  a  Scotchman,  married  in  Scotland  and 
went  abroad ;  his  wife  cohabited  with  C,  and 
had  children  by  him.  To  make  such  children 
Intimate,  it  was  held  necessary,  for  those  who 
asserted  their  Intimacy,  to  prove  either  a  legal 
origin  of  the  cohabitation,  or  a  change  in  the 
nature  of  it  after  the  death  of  A.  had  become 
known  to  all  the  parties.  The  mere  fact  that  C. 
and  the  woman  continued  to  live  together  was 
not  sufficient  for  that  purpose.  Under  such  cir- 
cumstances the  children  were  held  illegitimate, 
though  bom  after  the  date  of  A.*s  death.  Lapsley 
▼.  OriersoHj  1  H.  L.  Cas.  498. 

The  law  of  Scotland  accepts  the  continued 
cohabitation  of  a  man  and  woman  as  spouses, 
coupled  with  the  general  repute  of  their  being 
married  persons,  as  complete  evidence  of  their 
having  deliberately  consented  to  marry  ;  but  in 
order  to  sustain  that  inference  their  cohabitation 
must  be  within  the  realm  of  Scotland.  Cohabi- 
tation outside  Scotland  will  not  constitute  mar- 
riage, although  it  may  be  competently  founded 
on,  either  as  corroborative  evidence  of  a  cere- 
mony in  Scotland,  or  as  evidence  that  a  ceremony 
proved  to  have  taken  place  in  Scotland  was  truly 
intended  by  the  parties  as  a  present  interchange 
of  matrimonial  consent.  A.  alleged  that  she 
was  lawfully  married  to  B.  by  interchange  of 
mutual  consent  de  prassenti  before  witnesses  in 
1844  in  Scotland,  and  that  having  remained  in 
Scotland  for  about  a  month,  B.  and  she  cohabited 
at  divers  places  in  England  as  husband  and  wife, 
and  that  a  son  now  living  was  bom  of  the  mar- 
riage in  1863.  Between  1844  and  1849,  when 
B.  deserted  A.,  three  daughters  were  born,  one  of 
whom  B.  registered  as  legitimate.  In  1851  B. 
married  C.  at  a  parish  church  in  England  and 
had  children.  A.  was  informed  of  this  marriage 
shortly  after  its  celebration,  but  took  no  steps  to 
have  the  validity  of  the  averred  irregular  Scotch 
marriage  of  1844,  or  the  nullity  of  the  marriage 
of  1851,  judicially  declared,  untU  1880.  The 
alleged  witnesses  to  A.'s  marriage  were  admitted 
now  to  be  dead,  but  they  were  alive  in  1853, 


when  they  might  have  been  judicially  examined 
in  an  action  brought  against  B.  for  the  board 
and  lodging  of  A. : — Held,  that  the  evidence 
completely  disproved  the  allegation  of  a  mar- 
riage between  A.  and  B.  Jhjtart  Peerage  cage, 
6  App.  Cas.  489— H.  L. 


Invalid— Statui  of  Children.] — By  the 


law  of  Scotland,  where  a  marriage  between  two 
persons  is  invalid  by  reason  of  the  existence  of 
a  prior  marriage  entered  into  by  one  of  those 
persons,  and  either  of  such  persons  is,  at  the 
time  of  the  solemnization  of  such  second  mar- 
riage, justifiably  ignorant  that  any  impediment 
to  such  second  marriage  exists,  the  issue  of  the 
invalid  marriage  has,  nevertheless,  the  personal 
status  of  legitimate  children.  Wilson^  In  re, 
ShaWy  In  re,  1  L.  R.,  Eq.  247 ;  35  L.  J.,  Ch. 
243  ;  12  Jur.,  N.  S.  132  ;  13  L.  T.  576. 

In  Ireland.] — ^A marriage  solemnized  in  Ireland 
in  1835  by  a  non-placed  Presbyterian  clergyman 
who  had  previously  had  a  congregation,  but  had 
been  suspended  and  had  cea^  to  have  one,  is 
valid.     HarrU  v.  HarHe,  3  Ir.  B.,  0.  L.  294. 

At  House  of  Clergyman.] — A.,  a  member 

of  the  established  church  in  lieland,  went,  ac- 
companied by  B.,  a  Presbyterian,  to  the  house  of 
C,  a  regularly  placed  minister  of  the  Presby- 
terians of  the  parish  where  C.  resided,  and  there 
entered  into  a  present  contract  of  marriage  with 
B. ;  the  minister  performing  a  religious  ceremony 
between  them,  according  to  the  rites  of  the 
Presbyterian  church.  A.  and  B.  lived  together 
for  some  time  as  man  and  wife  ;  A.  afterwards, 
B.  being  stUl  alive,  married  another  person,  in  a 
parish  church  in  England: — Qutere,  whether 
the  first  contract  thus  entered  into  was  suffi- 
ciently a  marriage  to  support  an  indictment 
against  A.  for  bigamy.  Loids  Brougham,  Den- 
man  and  Campbell  were  of  opinion  that  it  wan. 
Lords  Lyndhurst,  Cottenham,  and  Abinger  were 
of  opinion  that  it  was  not.  The  lords  being 
thus  divided,  the  rule  Semper  prsesumitur  pro 
negante  applied,  and  judgment  was  given  for 
the  defendant  in  error.  Reg,  v.  MillU,  10  C.  & 
F.  534  ;  8  Jur.  717  ;  and  see  ^<?a»M>A  v.  Beamish^ 
ante,  col.  13. 

In  Private  Home.] — ^A  marriage  in  Ire- 


land, performed  by  a  clergyman  of  the  established 
church  of  England,  is  valid,  though  it  was  cele- 
brated in  a  room  of  a  private  house  and  without 
any  special  licence  being  granted  to  the  parties. 
&mUh  V.  Maxwell,  1  C.  &  P.  271 ;  R.  &  M.  80. 
A  marriage  in  Ireland  by  a  clergyman  in  a 

Erivate  house  is  a  valid  marriage  by  common 
iw,  if  solemnized  before  7  &  8  Vict.  c.  81 
came  into  operation,  that  statute  relating  to 
marriages  since  the  31st  of  March,  1845.  Stock- 
bridge  v.  Quicke,  3  C.  &  K.  305. 

Of  Protestant  by  Soman  Catholic.]— 


A  party  to  a  marriage  celebrated  in  Ireland 
by  a  Roman  Catholic  priest,  who  was  bom  and 
bred  a  Protestant,  and  of  a  Protestant  family, 
unless  he  has  done  some  act  to  denote  a  change 
of  his  religious  persuasion,  must  be  deemed  to 
be  a  Protestant  within  the  19  Geo.  2,  c.  13,  s.  1, 
which  provides  that  every  marriage  celebrated 
by  a  pK)pi8h  priest,  between  a  papist  and  any 
person  that  hath  been  or  hath  professed  himself 
to  be,  a  Protestant,  at  any  time  within  twelve 
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months  before  such  celebration,  shall  be  noil 
and  void  Yelverton  v.  Longworthj  4  Macq. 
H.  L.  Cas.  746  ;  10  Jur.,  N.  S.  1209 :  11  L.  T. 
118  ;  13  W.  R.  236. 

Colonial.]— The  5  &  6  Will.  4,  c.  54,  does  not 
bind  all  English  subjects  in  all  parts  of  the 
world,  and  it  would  not  affect  the  law  of  mar- 
riage in  any  conquered  colony  in  which  a  dif- 
ferent law  of  marriage  prevailed,  whatever  effect 
it  might  have  in  any  other  colony.  Brook  v. 
Brooky  9  H.  L.  Cas.  193  ;  7  Jur.,  N.  S.  422  ;  4 
L.  T.  93  ;  9  W.  R.  461. 

Marriages  of  British  subjects  in  British  planta- 
tions are  governed  by  the  common  Ijaw  of 
England,  unless  otherwise  enacted  by  the  im- 
perial legislature  or  that  of  the  colony,  and  evi- 
dence of  the  solemnization  by  a  clergyman  of  the 
Church  of  England  according  to  the  rites  of  that 
church  and  of  cohabitation  is  sufficient  proof  of 
a  marriage  between  British  subjects  in  Norfolk 
Island,  a  British  colony.  Limerick  v.  Zimericky 
32  L.  J.,  Mat.  92  ;  11  W.  R.  603. 


How  South  Wales.]— A  marriage  in  New 


South  Wales  (before  a  Ptesbyterian  minister), 
where  there  was  a  fact  of  consent  between  the 
parties  to  become  husband  and  wife,  is  a  valid 
marriage,  notwithstanding  a  noncompliance  with 
the  provisions  of  a  local  act,  in  which  there  were 
no  words  constituting  a  nullity.  Catterall  v. 
Catterally  1  Rob.  Ec,  Rep.  580  ;  11  Jur.  914. 


Second  Karriage— First  Wife  Living.] — 


A.,  bom  in  Ireland,  resided  at  the  Cape  of  Good 
Hope,  first,  in  her  Majesty's  45th  regiment  of 
Foot,  and  afterwards  in  the  Cape  Mounted  Rifles, 
from  1842  till  1862.  In  1850  he  married  B.,  re- 
sident in  the  colony.  In  1852  the  colonial  court 
decreed  a  dissolution  of  that  marriage ;  in  1866 
A.  married  C,  B.  still  living.  A.  died  in  1863  in- 
testate; and  on  a  question  as  to  the  right  to 
letters  of  administration  raised  between  C.  and 
the  brother  and  next  of  kin  of  A.  : — Held,  that 
C.  was*  entitled  to  administration  as  the  widow 
of  A.  Argent  v.  Argent,  4  S.  &  T.  52  ;  34  L.  J.. 
P.  133  ;  11  Jur.,  N.  S.  864 ;  12L.  T.  768. 

India— Of  British  Subjeets.]- The  duplicate 
registers  of  marriage  kept  in  the  East  Indies, 
and  transmitted  to  this  country  by  the  direction 
of  the  governing  authority  there,  are  admissible. 
Rat  cliff e  v.  Rateliff'e  and  Anderson^  1  S.  &  T. 
467;  6  Jur.,N.  S.  714. 

A  marriage  took  place  in  Bombay  in  1844, 
previously  to  14  &  16  Vict.  c.  40.  To  prove  the 
marriage,  a  book  was  produced  from  the  archives 
of  the  East  India  Company,  which  purported  to 
contain  the  quarterly  returns  of  marriages  for 
1844,  from  the  presidency  of  Bombay,  such  re- 
turns being  authenticated  copies  of  the  original 
rasters  remaining  in  India,  and  made  and 
transmitted  by  authority  : — Held,  that  as  at  that 
time  the  East  India  Company,  under  the 
sovereignty  of  the  Crown,  i>ossessed  supreme 
authority  over  the  territories  of  the  company  in 
India,  and  a  registry  of  marriages  was  kept  in 
each  presidency  by  its  order,  and  an  authentic 
copy  thereof  was  made  and  transmitted  by  the 
servants  of  the  company  to  the  secretary  at  the 
East  India  House,  and  that  the  book  produced 
came  from  the  proper  custody,  the  entries  therein 
were  admissible  to  prove  the  celebration  of  a 
marriage  in  India.    Ih, 


Of  Indians.] — Suit  on  the  ecclesiastical 

side  of  the  Supreme  Court  at  Bombay,  by  wife 
against  husband,  for  restitution  of  conjugal 
rights,  and  for  maintenance.  Protest  by  &e 
husband,  that  the  parties  were  Parsees,  professing 
the  religion  of  that  sect,  and  that  the  court  had 
no  jurisdiction  to  administer  towards  them  the 
ecclesiastical  law  as  at  the  date  of  the  charter 
was  used  and  exercised  in  the  diocese  of  London  : 
— Held,  ttiat  the  Supreme  Court  of  Bombay,  on 
its  ecclesiastical  side,  had  no  jurisdiction  to  en- 
tertain such  a  suit,  as  there  existed  such  a  differ- 
ence between  the  duties  and  obligations  of  a 
matrimonial  union  among  Parsees  from  that  of 
Christians,  that  the  court,  if  it  made  a  decree, 
had  no  means  of  enforcing  it,  except  according 
to  the  principles  governing  the  matrimonial  law 
in  Doctors'  Commons,  which  were,  in  such  a 
case,  incompatible  with  the  laws  and  customs  of 
Parsees.  Ardoieer  Cursetjee  v.  Peroxeboyey  6 
Moore,  Ind.  App.  348. 

In  British  Territory  —  Beman  Catholic 
Church.]  —  A  marriage  celebrated  between 
British  subjects  according  to  the  rites  of  the 
Roman  Catholic  Church  in  a  country  subject  to 
British  dominion,  but  where  there  is  no  esta- 
blished church,  is  valid.  James  v.  James  and 
Smyth,  51  L.  J.,  P.  24  ;  30  W.  R.  232. 

Elsewhere.] — The  4  Geo.  3,  c.  91,  gives  validity 
to  the  marriage  of  a  British  subject  in  the  chapel 
of  the  British  ambassador  abroad,  whether  the 
other  party  to  the  marriage  is  a  British  subject 
or  not.  Wright y  In  re,  2  Kay  &  J.  595  ;  25  L.  J., 
Ch.  621  ;  2  Jur.,  N.  S.  466. 

A  marriage  between  an  Englishman  and  a  do- 
miciled French  lady,  at  the  house  of  the  British 
ambassador  at  Paris,  by  the  chaplain  to  the  em- 
bassy, is  valid  under  4  Geo.  4,  c.  91.  Lloyd  v«. 
PetitjeaHy  2  Curteis,  261. 

The  marriage  of  an  officer,  celebrated  by  a 
chaplain  of  the  British  army  within  the  lines  of 
the  army  when  serving  abroad,  is  valid  under  9 
Geo.  4,  c.  91,  though  such  army  is  not  serving  in 
a  country  in  a  state  of  actual  hostility,  and- 
though  no  authority  for  the  marriage  was  pre- 
viously obtained  from  the  officer's  superior  in 
command.     Waldegrave  Peerage y  4  C.  &  F.  649. 

A  marriage  contract  was  entered  into  in  Paria 
between  two  English  subjects,  according  to  the 
formalities  required  by  the  French  law,  in  antici- 
pation of  a  marriage  to  be  solemnized  "  suivant 
la  loi."  A  valid  English  marriage  took  place  at  the 
Embassy,  but  no  marriage  ceremony  took  place 
according  to  the  French  forms  and  solemnities : 
— Held,  that  the  marriage  "  suivant  la  loi,  *' 
was  fulfilled  by  the  English  marriage,  and  that 
the  settlement  being  to  regulate  an  English 
marriage,  was  valid  here,  notwithstanding  that, 
according  to  the  French  law,  the  marriage  and 
the  settlement  might  be  inoperative.  Este  v. 
5/wy^A,18Beav.ll2  ;23L.J.,Ch.706;  18Jur.300. 

English  subjects  on  their  marriage  may  stipu- 
late that  their  marriage  rights  shall  be  regu- 
lated by  the  law  of  a  foreign  country,  and  a 
court  of  equity  will  enforce  such  a  contract.    Ih, 

d.  Accordinflr  to  liex  looi  contraottLs. 

Generally.] — A  marriage  solemnised  at  Ant- 
werp, between  two  English  persons  in  the 
British  church,  by  a  Protestant  cleiigymant 
appointed  by  the  English  government,  but  with- 
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out  performance  of  the  Belgian  ceremonies,  is  \  domiciled  at  the  time.    Simanin  f.  c.  Mallac  y 


void,  as  being  contrary  to  the  lex  loci,  and  not 
coming  within  the  9  Geo.  4,  c.  91,  which  per- 
mils  marriages  abroad  at  an  ambassador's  or  at 
a  factory  chapeL  £ent  v.  Burgess,  11  Sim.  361  ; 
5Jur.  166. 

The  validity  of  a  marriage,  celebrated  in  a 
foreign  coontry,  must  be  determined  in  an 
English  court  by  the  lex  loci  where  the  marriage 
is  solemnized.  Lacon  v.  Higgins,  3  Stark.  178  : 
D.  &  R.,  N.  P.  C.  38. 

The  articles  of  the  law  of  France,  which  pre- 
scribe the  forms  essential  to  marriage,  but  which 
do  not  annul  a  marriage  in  fact  for  non-observ- 
ance of  such  forms,  are  to  be  considered  as 
merely  directory.  But  parol  evidence  is  ad- 
missible to  shew  that,  by  the  law  of  that  country, 
a  marriage  in  fact,  without  the  observance  of 
the  requisites  prescribed  by  such  laws,  is  void.  Jb. 

A  marriage  between  two  Protestant  British 
subjects,  solemnized  by  a  Portuguese  Catholic 
priest  at  Jdadraa  according  to  the  rites  of  the 
Catholic  church,  followed  by  cohabitation,  but 
without  the  licence  of  the  governor,  which  it  had 
been  uniformly  the  cjistom  to  obtain,  is  a  valid 
marriage.  Latour  v.  Teesdale,  8  Taunt.  830  ;  2 
Maish.  243. 

The  forms  of  entering  into  a  contract  of  mar- 
riage are  regulated  by  the  lex  loci  contractiis, 
the  essentials  of  the  contract  depend  upon  the 
lex  domicilii.  If  the  latter  are  contrary  to  the 
law  of  the  domicil,  the  marriage  (though  duly 
solemnixed  elsewhere)  is  there  void.  Brooh  v. 
Brook,  9  H.  L.  Cas.  193  ;  7  Jur.,  N.  S.  422 ;  4  L. 
T.  93  ;  9  W.  R.  461 ;  A  C,  3  Sm.  &  G.  481  j  27 
L.  J.,  Ch.  401  ;  4  Jur.,  N.  S.  317,  affirmed. 

The  26  Geo.  2,  a  33,  only  applies  to  the  forms 
of  certain  marriages  celebrated  in  this  country ; 
it  does  not  touch  the  essentials  of  the  contract. 
It  is,  therefore,  only  territorial.    lb. 

The  5  &  6  WiU.  4,  c.  64,  would  not  affect  the 
law  of  marriage  in  any  conquered  colony  in 
which  a  different  law  of  marriage  has  prevailed. 
The  act  is  limited  in  its  operation  to  the  inhabi- 
tants of  Great  Britain  ana  Ireland,    lb. 

The  rule  that  a  marriage,  if  good  in  the 
country  where  it  was  contracted,  is  good  every- 
where, is  subject  to  the  qualification,  that  the 
marriage  must  not  be  one  prohibiteid  by  the 
country  to  which  the  parties  contracting  belong. 
lb. 

The  general  rule  is  to  determine  the  validity 
of  a  marriage  by  the  law  of  the  country  where 
the  parties  were  domiciled,  and  in  most  cases 
the  legitimacy  of  a  party  is  to  be  determined  by 
the  law  of  his  birthplace,  and  of  his  parent's 
domiciL  IhtUon  v.  Livingstmie,  3  Macq.  H.  L. 
Cas.  497  ;  5  Jur.,  N.  S.  1183  ;  7  W.  R.  671. 

The  comity  of  nations  does  not  demand  that 
a  nation  should  recognize  as  valid  every  marriage 
which  is  valid  lege  loci  contractus,  and  not  pro- 
hibited by  the  common  consent  of  Christianity. 
Each  nation  has  a  right  to  define  and  prohibit 
incest,    lb. 


Mallac,  2  S.  &  T.  67 
Jur.,  N.  S.  561. 


29  L.  J.,  Mat.  Cas.  97  ;  6 


Cousins,  one  domiciled  in  Portugal,  the 

other  in  England.] — Two  natives  of  Portugal, 
one  of  whom  was  domiciled  in  England,  the  other 
in  Portugal,  contracted  a  marriage  in  England 
in  1866.  They  were  first  cousins,  and  were  in- 
capable, accoi^ing  to  the  law  of  Portugal,  of 
intermarrying,  on  account  of  consanguinity,, 
without  a  papal  dispensation.  The  petitioner 
(the  wife)  tiled  a  petition  praying  that  her  mar- 
riage with  the  respondent  might  be  declared 
null  and  void : — Held,  that  the  lex  loci  con- 
tractus should  prevail  in  the  matter ;  and  the 
marriage  being  valid  according  to  the  law  of 
England,  the  court  dismissed  the  petition.  Sotto^ 
viayer  (otherwise  De  Barros)  v.  l)e  Barros  {The 
QneerCs  Proctor  inteitenin^),  5  P.  D.  94 ;  49 
L.  J.,  P.  1 ;  41  L.  T.  281  ;  27  W.  R.  917. 

The  Queen's  proctor,  although  intervening 
before  decree  nisi,  is  not  precluded  from  setting 
up  other  defences  in  addition  to  that  of  collu- 
sion,   lb. 


Xarriage  In  England  between  Foreigners.] 
— ^A  marriage  duly  solemnized  in  England,  in 
the  manner  prescribed  by  the  law  of  England, 
between  parties  of  full  age,  and  capable  of  con- 
tracting according  to  that  law,  cannot  be  held 
null  and  void  because  the  parties  to  that  mar- 
riage, being  foreigners,  contracted  it  in  England 
in  order  to  evade  the  laws  of  the  country  to 
which  they  belonged,  and  in  which  they  were 


.*  Presumption  as  to.] — Evidence  that  British 
subjects  in  a  foreign  country,  being  desirous  of 
intermarrying,  went  to  a  chapel  for  that  purpose^ 
where  a  service  in  the  language  of  the  country 
was  read  by  a  person  habited  like  a  priest,  and 
interpreted  into  English  by  the  officiating  clerk ; 
which  service  the  parties  understood  to  be  the 
marriage-service  of  the  Chureh  of  England,  and 
they  received  a  certificate  of  the  marriage,  which 
was  afterwards  lost,  is  sufficient  whereon  to 
found  a  presumption  (nothing  appearing  to  the 
contrary),  that  the  marriage  was  duly  celebrated 
according  to  the  law  of  that  country,  particularly 
after  eleven  years'  cohabitation  as  man  and  wife 
till  the  period  of  the  husband's  death.  Bex  v. 
Brampton,  10  East,  282. 

After  Divorce  by  Foreign  Tribunals.]  —  A 
woman,  whose  original  domicil  was  English,  and 
who  married  in  England,  resided  for  two  and  a 
half  years  in  one  of  the  states  of  America,  and 
then  petitioned  the  competent  court  in  that  state 
for  a  dissolution  of  her  marriage,  on  grounds  for 
which,  if  proved,  the  English  Court  of  Divorce 
would  also  have  dissolved  an  English  marriage. 
No  personal  notice  of  the  proceedings  was  given 
to  the  husband,  who  had  never  been  within  the 
state,  and  whose  domicil  continued  to  be  English. 
The  marriage  having  been  dissolved,  she  re- 
married in  America  in  the  lifetime  of  her  first 
husband  : —  Hdd,  that  a  divorce  so  obtained 
could  have  no  legal  effect  upon  an  English 
marriage,  and  therefore  the  second  marriage 
was  invalid.  Shaw  v.  Att,-  Gen,,  2  L.  R.,  P.  156 ; 
39  L.  J.,  P.  81 J  23  L.  T.  322  ;  18  W.  R.  1145. 

But  if  she  had  been  legally  domiciled  in  the 
state  at  the  time  when  the  divorce  was  granted, 
the  English  courts  would  have  recognized  and 
acted  on  the  decree,    lb. 

Englishman     Harried     in     Armenia.] — An 

English  Protestant  went  through  a  form  of 
marriage  with  an  Armenian  Protestant  christian 
at  Teheran,  she  being  pregnant  at  the  time.  By 
the  Persian  law,  christian  marriages  are  recog- 
nized, if  valid  according  to  the  religious  denomi- 
nation of  the  parties.  By  the  Armenian  Chureh 
law,  a  woman  cannot  marry  while  in  a  state  of 
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pregnancj.  The  Armenian  priests  having  refused 
to  many  the  parties,  a  Roman  Catholic  priest 
performed  the  ceremony  according  to  the  rites  of 
the  Romish  Church,  he  having  obtained  a  special 
licence  to  do  so,  on  the  ground  that  the  man  was 
a  Roman  Catholic,  and  the  woman  a  Protestant : — 
Held,  that  as  by  the  law  of  the  country  where 
the  solemmzation  took  place  the  marriage  was 
invalid,  and  as  the  forms  prescribed  by  12  &  13 
Vict.  c.  68,  had  not  been  complied  with,  there 
was  no  marriage.  Alison,  In  re,  31  L.  T.  638 ; 
23  W.  R.  226. 

Cohabitation  in  ^rginia.] — In  a  suit  for  dis- 
solution of  marriage,  it  appeared  that  the 
petitioner  and  respondent  lived  together  for  five 
years  in  Virginia,  and  were  received  in  society 
as  man  and  wife ;  that  by  the  law  in  force  in 
Virginia,  when  tiie  cohabitation  began,  no 
religious  ceremony  was  necessary  to  the  validity 
of  a  marriage,  nor  was  any  regisby  of  marriages 
required  to  be  kept,  and  that,  in  consequence  of 
war  in  Virginia,  the  record  of  any  religious 
ceremony  which  might  have  taken  place  could 
not  be  obtained  : — Held,  that  there  was  sufficient 
proof  of  the  marriage.  Hooker  v.  Hooker  and 
Netcton,  3  S.  &  T.  526  ;  33  L.  J.,  Mat.  42  ;  9  Jur., 
N.  S.  1329  ;  12  W.  R.  807. 

The  identity  of  the  parties  may  be  proved  by 
circumstantial  evidence.    Ih. 

^Compare  case*  under  Intebnational  Law.] 


e.  As  to  Other  Katters. 

On  Be-marriago  after  Diiiolation.] — ^Where, 
after  a  decree  of  dissolution  of  marriage,  one  of 
the  parties  to  such  marriage  was  married  in  fact 
within  the  time  limited  by  20  tc  21  Vict.  c.  85,  and 
during  the  lifetime  of  the  other  party  to  the 
marriage: — Held,  that  the  latter  de  facto 
marriage  was  null  and  void  in  law.  Chiehester 
V.  Mure  f.  c.  Chichester,  3  S.  &  T.  223  ;  32  L.  J., 
Mat.  146;  9  Jur.,  N.  S.  779  ;  8  L.  T.  676  ;  11 
W.  R.  990. 

On  the  Ist  of  June,  1860,  a  final  decree  of  dis- 
solution of  marriage  was  pronounced;  Parlia- 
ment was  prorogued  on  the  28th  of  August,  1860, 
and  on  the  20  th  of  November,  1860,  when 
Parliament  was  not  sitting,  the  resi)ondent 
married  again  : — Held,  that  the  marriage  was 
void.  Rogers,  otherwise  Briscoe,  f.  c.  Halmshaw 
V.  Halmshaw,  3  8.  &  T.  509  ;  33  L.  J.,  Mat.  141  ; 
11  L.  T.  21. 

Ai  to  Number  of  Witnesses.]— The  4  Geo.  4, 
c.  76,  s.  28,  which  requires  that  two  witnesses 
should  be  present  at  a  marriage,  and  should  sign 
the  register,  is  merely  directory ;  and  a  non- 
complianoe  with  its  directions  is  no  ground  for 
annulling  a  marriage.  Wing  v.  Taylor  f.  c. 
Wing,  2  S.  &  T.  278  ;  30  L.  J.,  Mat.  258 ;  7 
Jur.,  N.  S.  737  ;  4  L.  T.  683. 

A  marriage  solemnized  in  the  presence  of  one 
witness  only  is  therefore  a  good  marriage. 
lb. 

Abjuration  of  Faith — ^Frand.] — ^A  marriage 
celebrated  at  Rome  between  two  persons,  Protes- 
tants, but  who  had,  in  accordance  with  the  law 
of  Rome,  abjured  the  Protestant  faith,  and  been 
admitted  into  the  Roman  Catholic  Churdi, 
declared  null  and  void  on  the  ground  that  such 
abjuration  was  fraudulent  and  colourable,  and 


that  the  parties  never  were  or  intended  to  become 
Roman  Catholics.  Swift  v.  Swift,  3  Knapp, 
303. 

Marriage  Aet.] — ^A  marriage  contrary  to  the 
Marriage  Act  is  absolutely  void.  Bex  v.  Preston^ 
Burr.  S.  C.  486  ;  1  W.  Bl.  192. 


Froof  of  Death  of  First  Husband  or  Wife.] — 
The  law  always  presumes  against  the  commission 
of  crime  ;  and  therefore,  where  a  woman,  twelve 
months  after  her  fiist  husband  was  last  heard  of, 
married  a  second  husband,  and  had  children  by 
him : — Held,  that  the  sessions  did  right  in  pre- 
suming prim4  facie,  that  the  first  husband  was 
dead  at  the  time  of  the  second  marriage ;  and 
that  it  was  incumbent  on  the  party  objecting  to 
the  second  marriage  to  give  some  proof  that  the 
first  husband  was  then  alive.  Bex  v.  Twyning, 
2  B.  &  A.  386. 

Where,  upon  a  question  as  to  the  validity  of  a 
marriage  between  A.  k.  C,  it  appears  that  A.  s 
first  unfe,  B.,  was  alive  in  a  distant  colony 
twenty-six  days  before  the  second  marriage,  the 
sessions  or  a  jury  are  justified  in  finding  the 
second  marriage  to  be  void.  Bex  v.  Harhorne, 
4  N.  &  M.  341  ;  2  A.  &  B.  540  ;  1  H.  &  W. 
36. 

Consent*  Bsienee  of  Contraot.] — The  contract 
of  marriage  is  in  its  essence  a  consent  on  the 
part  of  a  man  and  woman  to  cohabit  witV  each 
other,  and  with  each  other  only.  The  religious 
element  does  not  require  anything  more  of  the 
parties  ;  and  therefore  it  is  not  essential  that  all 
the  woids  of  the  marriage  service  to  be  repeated 
by  the  man  and  woman  should  be  actually  said  ; 
but  the  ceremonies  required  by  law,  such  as  the 
publication  of  banns  and  the  like,  being  complied 
with,  when  the  hands  of  the  parties  are  joined 
together,  and  the  clergyman  pronounces  them  to 
be  husband  and  wife,  if  they  understand  that  by 
that  act  they  have  agreed  to  cohabit  together 
and  with  no  other  person,  they  are  married. 
Uarrod  v.  Ilarrod,  1  Kay  &  J.  4  ;  18  Jur. 
853. 

Polygamy.] — A  marriage  contracted  in  a 
country  where  polygamy  is  lawful  between  a  man 
and  a  woman  who  profess  a  faith  which  allows 
polygamy,  is  not  a  marriage  as  understood  in 
Christendom  ;  and  although  it  is  a  valid  marriage 
by  the  lex  loci,  and  at  the  time  when  it  was 
contracted  both  the  man  and  woman  were 
single,  and  competent  to  contract  marriage,  the 
English  matrimonial  court  will  not  recognize  it 
as  a  valid  marriage  in  a  suit  instituted  by  one  of 
the  parties  against  the  other  for  the  purpose  of 
enforcing  matrimonial  duties,  or  obtaining  relief 
for  a  breach  of  matrimonial  obligations.  Hyde 
V.  Hyde  and  Waodtnansee.  1  L.  R.,  P.  130 ;  35 
L.  J.,  Mat.  57  ;  12  Jur.,  N.  S.  414  ;  14  L.  T.  188  ; 
14  W.  R.  517. 

t.  Evidence  as  to. 

English — Cohabitation  for  Length  of  Time.]— 

Cohabitation  for  thirty  years  as  man  and  wife  is 
sufiicient  evidence  of  a  marriage.  Bex  v.  'Stock' 
land,  Burr.  S.  C.  508  ;  1  W.  Bl.  367. 

Strong  acknowledgments  of  marriage  for 
eighteen  years  together  are  sufficient  to  establish 
it  inter  vivos,  though  no  actual  proof  can  be 
had :  the  supposed  marriage  being  previous  to 


25 


HUSBAND    AND    WLFE— Marriage. 


26 


26  Geo.  2,  c.  33.    Hervey  v.  Herrey,  2  W.  Bl.  | 
877. 


By  Baputo.] — A  marriage  may  be  esta- 


blished by  preponderating  repute  and  by  conduct 
even  though  the  repute  is  divided.  Lyle  v. 
Ellwood,  19  L.  B.,  Eq.  98 ;  44  L.  J.,  Oh.  164  ; 
23  W.  R.  157. 

A.  and  B.  cohabited  together  as  man  and  wife 
for  thirty  years,  and  until  B.*s  death  in  1835. 
There  was  no  evidenoe  of  any  marriage  having 
been  solemnized,  nor  was  there  any  affidavit  in 
support  of  the  marriage  made  by  any  member  of 
the  fiimily ;  but  there  was  general  reputation 
that  they  were  married,  and  proof  of  the  registry 
of  the  baptism  of  several  of  their  children  as  of 
A.  and  B.  his  wife.  C,  the  brother  of  B.,  by 
his  will  made  in  1871,  gave  a  legacy  to  one  of 
these  children,  describing  her  as  "  his  niece  : " — 
Held,  that  these  children  were  entitled,  as  legiti- 
mate children  of  A.  and  B.,  to  share,  as  next  of 
kin,  in  a  fund  as  to  which  C.  had  died  intestate. 
Collins  V.  BUhop,  48  L.  J.,  Ch.  31. 

Semble,  a  marriage  may  be  established  by 
repute,  even  though  there  be  no  positive  evidence 
in  support  of  the  marriage,  from  any  member  of 
the  family.    lb. 

Evidence  of  marriage  had  been  given  by  proof 
of  cohabitation  and  reputation.  In  addition,  an 
affidavit  of  the  19th  July,  1784,  made  by  the 
alleged  husband  for  the  purpose  of  obtaining  a 
special  licence,  and  the  fiat  of  the  Archbishop 
of  Canterbuiy,  directing  the  licence  to  pass  as 
prayed,  which  was  at  the  foot  of  the  affidavit, 
were  put  in,  produced  from  the  proper  custody. 
No  search  had  been  made  for  the  licence,  but  it 
appeared  that  such  licences  are  not  kept  in  any 
regular  custody.  An  extract  of  the  parish 
register  was  also  put  in,  which  stated,  that  a 
marriage  between  the  parties  in  question  had 
been  celebrated  by  special  licence  from  the 
archbishop  on  the  2lBt  July,  1784.  It  was 
objected,  that  the  documentary  evidence  was  in- 
admissible without  production  of  the  licence  : — 
Held,  that  it  was  admissible  as  confirming  the 
evidence  by  cohabitation  and  reputation.  Doe  d. 
Egremont  \Earl)  v.  Orazebrook,  3  G.  &  B.  334  ; 
4  Q.  B.  406  ;  12  L.  J.,  Q.  B.  221. 

General  reputation  is  sufficient  evidence  of  a 
marriage  to  entitle  a  son  to  inherit  property, 
though  the  &ther  is  still  living.  Doe  d.  Fleming 
V.  Fleming,  4  Bing.  266 ;  12  Moore,  500. 


By  Bagiatry.] — The  registry  of  a  marriage 


is  evidence  between  strangers  of  the  time  of  the 
marriage.  Doe  d.  WolUuton  v.  Barnes,  1  M.  & 
Rob.  386. 


Examined  Ck>py  of  Bagiatry.] — In  order 


to  prove  that  the  defendant  was  wife  of  J.  G.,  an 
examined  copy  of  a  register  of  a  marriage  be- 
tween the  defendant  and  one  J.  G.  was  put  in 
evidence.  A  witness  was  then  called,  who  stated 
that  he  knew  one  J.  G.,  and  was  acquainted 
with  his  handwriting,  and  that  the  handwriting 
of  J.  G.  in  the  original  register  was  in  the  hand- 
handwriting  of  the  J.  G.  with  whom  he  was 
acquainted : — Held,  that  this  evidence  was 
receivable  without  producing  the  original  re- 
gister. Sayer  v.  Glos$op,  2  C.  &  E.  694 ;  2  Ex. 
409  ;  17  L.  J.,  Ex.  300 ;  12  Jur.  466. 

— -  Praavaiptioii  in  Fayonr  of.] — A  mar- 


riage may  be  presumed.  Wilkinson  t,  Payne, 
4  T.  R.  468. 

Evidence  in  support  of  a  plea  of  coverture 
that  the  defendant  was  married  in  a  Catholic 
chapel  according  to  the  rites  of  the  Roman 
Catholic  Church,  to  a  person  with  whom  she 
afterwards  lived  as  wife,  is  prim&  facie  sufficient 
to  show  a  valid  marriage  under  6  &  7  WiU.  4,  c. 
85,  as  the  law  will  presume  that  the  chapel  was 
registered,  and  the  registrar  present  as  required 
by  that  act.  Siohel  v.  Lambert,  15  C.  B.,  N.  S. 
781  ;  33  L.  J.,  C.  P.  137  ;  10  Jur.,  N,  S.  617  ;  9 
L,  T.  687  ;  12  W.  R.  312. 

The  question  of  the  validity  of  a  marriage 
cannot  be  tried  like  any  other  question  of  fa^t 
which  is  independent  of  presumption,  for  the 
law  will  presume  in  favour  of  marriage.  Piers 
V.  Piers,  2  H.  L.  Cas.  331  ;  13  Jur.  569. 

There  is  a  strong  legal  presumption  in  favour 
of  marriage,  particularly  after  the  lapse  of  a 
great  length  of  time,  and  this  presumption  must 
be  met  by  strong,  distinct  and  satisfactory  dia« 
proof.    lb. 

Whore,  therefore,  two  persons  had  shewn  a 
distinct  intention  to  marry,  and  a  marriage  had 
been,  in  form,  celebrated  between  them,  by  a 
regularly-ordained  clergyman,  in  a  private  house, 
as  if  by  special  licence,  and  the  parties,  by  their 
acts  at  the  time,  shewed  that  they  believed  such 
marriage  to  be  a  real  and  valid  marriage,  the 
rule  of  presumption  was  applied  in  favour  of  its 
validity,  though  no  licence  could  be  found,  nor 
any  entry  of  the  granting  of  it,  or  of  the  mar- 
riage itself,  could  be  discovered,  and  though  the 
bishop  of  the  diocese  (during  whose  episcopacy 
the  matter  occurred),  when  examined  many 
years  afterwards  on  the  subject,  deposed  to  his 
belief  that  he  had  never  granted  any  licence  for 
such  marriage.    lb. 

Where  the  question  is  whether  a  certain  mar- 
riage has  or  has  not  taken  place,  and  the  fact  of 
cohabitation  is  established,  together  with  reputa- 
tion of  marriage,  a  presumption  is  creatMl  in 
favour  of  the  marriage  having  taken  place, 
which  can  only  be  rebutted  by  strong  and 
weighty  evidence  to  the  contrary.  Marriage 
held  to  have  taken  place  under  such  circum- 
stances, notwithstanding  some  evidence  leading 
to  the  contrary  conclusion,  and  absence  of  any 
positive  evidence  in  corroboration.  Fox  v.  Bear- 
block,  44  L.  T.  508  ;  29  W.  R.  661  ;  45  J.  P.  648. 

In  an  action  against  husband  and  wife  for  a 
debt  due  from  the  wife  before  coverture,  it  is  not 
necessary  to  give  actual  proof  of  the  marriage, 
presumptive  evidence  of  it  is  sufficient.  Daoey 
V.  3f  Carter,  3  Jur.  124  ;  8,  C,  nom.  Traoey  v. 
M"  Carlton,  7  D.  P.  C.  532  ;  1  W.,  W.  k  H.  560. 

In  an  action  against  husband  and  wife,  on  the 
note  of  the  wife  dum  sola,  a  witness  stated  that 
he  knew  A.  B.  (the  wife)  formerly,  and  had 
heard  that  she  afterwards  married  E.  F.  (the 
husband).  The  witness  was  not  cross-examined : 
— Held,  sufficient  prim&  facie  evidence  of  mar- 
riage.    Etans  V.  Morgan,  2  C.  &  J.  453. 

Whara    Ininffieiant   to   Eatahliah.]  — 

To  support  a  defence  to  an  action  that  the  plain- 
tiff was  under  coverture  when  the  cause  of 
action  accrued,  although  she  lived  as  a  single 
woman,  it  is  not  enough  to  prove  a  bare  declara- 
tion by  her  that  she  had  been  married  to  S.,  who 
was  still  alive,  without  actual  proof  of  the  mar- 
riage, or  of  cohabitation  with  her  supposed  hus- 
band, particularly  if  there  appears  any  reason  to 
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doubt  that  the  marriage  was  yalid.     WiUon.  y. 
JfUehell,  3  Camp.  393. 

Property  was  bequeathed  to  the  children  of 
A«,  proyided  he  should  marry  an  English  lady. 
He,  in  1869.  married  a  woman  named  Hannah 
Tuhi  Tuhi,  one  of  the  offspring  of  an  alleged 
marriage  between  a  British  subject  and  a  natiye 
woman  of  New  Zealand  named  Tuhi  Tuhi.  The 
only  eyidence  of  the  marriage  was  that  of  the 
alleged  husband  himself,  who  said  that  he  was 
a  British  subject,  bom  abroad,  in  1801,  of  British 
parents.  He  further  said  that  he  came  to  reside 
In  New  Zealand  in  or  about  1828,  and  had  re- 
sided there  eyer  since ;  that  in  1829  he  inter- 
married with  Tuhi  Tuhi,  and  that  such  marriage 
was  solemnized  at  a  place  in  New  Zealand,  ac- 
cording to  the  laws,  customs,  and  usages  then  in 
force  in  New  Zealand  ;  that  New  Zealand  was 
not  then  a  British  colony,  and  there  was  not 
then  a  minister  of  any  Christian  church,  nor 
any  registry  of  marriages  in  the  island,  and  that 
from  and  after  the  marriage  Tuhi  Tuhi  had  liyed 
and  still  liyed  with  him  as  his  wife.  The  depo- 
nent did  not  state  the  names  of  his  parents.  He 
said  that  Hannah,  before  her  marriage,  was 
called  Tuhi  Tuhi,  and  not  by  her  father's  name, 
in  conformity  with  the  customs  of  the  natiyes 
of  New  Zealand  ;  but  there  was  no  eyidence  as 
to  what  the  laws  and  customs  of  the  natives  of 
New  Zealand  were : — Held,  that  the  eyidence 
was  insufficient  to  enable  the  court  to  presume  a 
marriage.  Armitage  y,  Armitage,  3  L.  R.,  Eq. 
343. 


That   Banns   had  been  Forbidden.] — 

A  declaration  by  a  clergyman,  that  a  friend  of 
the  wife's  had  forbidden  the  banns  the  second 
time  they  were  published,  is  not  admissible  as  a 
fact,  but  as  eyidence  that  the  clergyman  had 
confessed  that  he  had  married  without  banns. 
Standen  y.  StantUn,  Peake,  30,  32  ;  6  T.  R. 
331,  n. 

Scoteh — Evidence  of  Bepute  and  Written  De- 
elaration.] — The  eyidence  of  neighbours  and 
mere  acquaintances  of  habit  and  repute  must 
extend  through  a  long  series  of  years  to  raise  the 
presumption  of  an  agreement  on  both  sides  to 
liye  together  as  husband  and  wife,  but  if  the  con- 
sensus is  once  proyed  lapse  of  time  is  unimpor- 
tant ;  and  where  there  is  eyidence  of  express 
acknowledgment,  a  yery  short  cohabitation  in 
accordance  therewith  will  be  sufficient  for  this 
purpose.  Hill  y.  HihHt,  25  L.  T.  183 ;  19  W.  R. 
260. 

H.  formed  an  illicit  connexion  with  P.  in  Lon- 
don. He  subsequently  moyed  with  her  to  Glas- 
gow, where  they  lived  together  for  a  year  and  a 
hall  H.  introduced  her  to  his  family  and 
acknowledged  her  as  his  wife.  They  afterwards 
went  separately  to  America,  and  lived  separately 
for  more  than  thirty  years,  she  resuming  her 
maiden  name  : — Held,  that  there  was  sufl^ent 
evidence  of  the  change  in  the  nature  of  the  con- 
nexion, and  that  the  consensus  being  proved 
the  marriage  was  valid,  and  not  affect^  by  the 
short  duration  of  the  cohabitation,  or  the  sub- 
sequent separation.    Ih, 

A  written  declaration  of  marriage  de  prsesenti 
signed  by  both  and  delivered  by  the  man  to  the 
woman,  conclusively  establishes  the  contract. 
ForHer  v.  ForsUr,  2  L.  R.,  H.  L.  (Sc.)  244 

Circumstances  under  which  it  was  held  that 
direct  proof  of  the  wife's  signature  to  the  declara* 
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tion  was  unnecessary,  she  possessing  the  docu- 
ment, and  suing  upon  the  faith  of  it  for  a  decla- 
rator of  marriage.     lb. 

The  declaration  might  be  regarded  as  a  pro- 
mise which  when  followed  but  not  preceded  by 
copula  constitutes  marriage.    Ih, 

Twenty-one  days'  Besidence  in  Scotland.] 

— ^Two  persons  domiciled  in  England  arrived  in 
Scotland  about  4  a.m.  of  the  1st  of  July,  1870, 
remained  there  until  the  2l8t  following,  and 
between  11  and  12  a.m.  of  that  day  contracted  a 
marriage  by  declaration  before  a  registrar: — 
Held,  that  they  had  not  lived  in  Scotland  for 
twenty-one  days  next  preceding  the  marriage, 
and  tiat  therefore  it  was  invalid.  Lawford  v. 
Davies,  4  P.  D.  61  ;  47  L.  J.,  P.38  ;  39  L.  T.  Ill ; 
26  W.  R.  424. 

J.  D.  and  A.  L.,  who  were  both  domiciled  in 
England,  left  London  for  Scotland  on  the  evening 
of  the  30th  of  June,  1870.  They  arrived  at 
Edinburgh  between  five  and  six  o'clock  on  the 
following  morning,  the  Ist  of  July,  and  they 
lived  in  Scotland  until  the  21st  of  July,  on 
which  day,  about  11.30  A.M.,  they  contracted  an 
irregular  marriage  by  declaration  before  the  re- 
gistrar at  Edinburgh.  By  19  &  20  Vict,  c  96, 
8.  1,  it  is  enacted  that  *'  no  irregular  marriage 
contracted  in  Scotland  by  declaration,  acknow- 
ledgment, or  ceremony  shall  be  valid  unless  one 
of  the  parties  had  at  the  date  thereof  his  or  her 
usual  place  of  residence  there,  or  had  lived  in 
Scotland  for  twenty-one  days  next  preceding 
such  marriage  :"— Held,  that  the  parties  had  not 
lived  the  prescribed  time  in  Scotland,  and  that 
the  marriage  was  invalid.    Ih. 


Elfoct  of.] — In  a  suit  by  a  husband  for 

dissolution  of  marriage,  the  only  evidence  of  the 
marriage  being  that  he  and  the  wife  had,  in  May, 
1850,  left  England  together  for  the  purpose  of 
being  married  at  Gretna  Green,  that  they  shortly 
returned  and  stated  that  they  had  been  married, 
and  lived  together  for  many  years  as  man  and 
wife,  it  is  sufficient  evidence  of  the  marriage. 
Patrickson  v.  Patrickson,  I  L.  R.,  P.  86  ;  35  L. 
J.,  Mat,  48  ;  12  Jur.,  N.  S.  30  ;  13  L.  T.,  567  ;  14 
W.  R.  212. 

Where  a  woman  present  at  a  marriage  cere- 
mony in  Scotland,  performed  in  a  private  house 
by  a  minister  of  a  congregation  (but  whether  or 
not  of  the  kirk  she  did  not  know),  stated  that  she 
herself  had  been  married  in  the  same  way,  that 
parties  always  married  in  Scotland  in  private 
nouses,  and  that  the  parties  after  the  ceremony 
had  lived  together  as  man  and  wife  : — Held,  that 
her  evidence  was  insufficient  to  prove  the  law  of 
marriage  in  Scotland,  or  to  establish  a  marriage 
in  fact.  Some  person  conversant  with  the  law 
of  Scotland  as  to  marriage  should  have  been 
called.  B^g.  v.  Povey,  Dears.  C.  C.  32  ;  22  L.  J., 
M.  C.  19  ;  17  Jur.  120 

Jewish.] — Semble,  that  to  prove  a  Jewish  mar- 
riage it  is  not  enough  to  produce  witnesses  who 
were  present  at  the  ceremony  in  the  synagog^ue  ; 
but  the  written  contract  between  the  parties 
should  be  produced,  and  the  execution  of  it 
proved,    ffom  v.  Noel^  1  Camp.  61. 

A  Jewish  divorce  cannot  be  proved,  without 
producing  the  document  of  divorce  delivered  by 
the  husband  to  the  wife.  JHoss  y.  Smith,  1  M. 
k  G.  228. 
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Foreign — ^Bogiiter.^ — ^A  copy  of  the  register 
of  a  foreign  mairiage  is  not  evidence  to  prove  a 
marriage.    Leader  t.  Barry,  1  Esp.  353. 

In  proof  of  a  marriage  in  Chili,  a  document 
was  tendered  pnrporting  to  be  an  ^ract  from  a 
register  cd  marriages,  and  signed  by  the  curate 
rector  of  the  church  where  it  was  solemnized ; 
his  signature  was  verified  by  a  public  notary, 
whose  signature  was  verified  by  other  notaries, 
and  tiieir  signatures  were  verified  by  the  foreign 
minister  of  the  Chilian  republic,  and  a  certificate 
under  the  hand  and  seal  of  the  British  consul  at 
ChiU  was  added.  On  the  evidence  of  a  witness 
that  a  registry  was  kept  by  the  curate  rector  of 
every  church  in  Chili  of  marriages  solemnized  in 
it,  and  that  a  certificate  of  marriage  such  as  that 
tendered  was  in  the  Chilian  courts  received  in 
evidence,  that  he  knew  the  name  of  the  curate 
rector,  and  was  also  well  acquainted  with 
several  of  the  persons  whose  signatures  were 
appended  to  the  certificate  as  witnesses,  the 
document  was  admitted  as  evidence  of  the 
marriage.  Abbot  v.  Abbot  and  Godoy,  29  L.  J., 
Mat.  57. 

A  certificate  of  a  marriage  in  a  foreign  coun- 
try, not  purporting  to  be  a  copy  of  an  entry  in 
a  registry  of  marriages  kept  by  the  law  of  that 
country,  but  only  containmg  a  reference  to  the 
registry,  cannot  be  received  as  evidence  of  the 
marriage,  although  it  would  be  evidence  of  the 
marriage  in  the  foreign  courts.  I%nlay  v.  IHn- 
lay  aiui  Rudall,  31  L.  J.,  Mat.  149.  See  also 
Jiatcliffe'7.  Ratcliffeand  Aiiderion^awte,  coL  19. 

Oertifieato  of  Foreign  Amhaesador.l — ^The 

certificate  of  a  foreign  ambassador  unc(er  the 
seal  of  the  l^ation,  is  sufficient  evidence  of  the 
law  of  the  country  by  which  he  is  accredited. 
Klingemann^  In  goods  ^,  3  S.  &  T.  18  ;  32  L.  J., 
P.  16. 


8.  Jactitation  of  ^Libriage. 

Wlio  may  inttitnte  Salt.]— A  suit  of  jactitation 
of  marriage  can  only  be  instituted  by  one  of  the 
parties  to  the  pretended  marriage.  Campbell 
V.  Oorley,  Campbell^  Ike  parte,  SI  L.  J.,  Mat.  60. 

Defbneeo.] — ^To  a  jactitation  suit  there  are  three 
defences  available — a  denial  of  the  boasting,  a 
fact  of  marriage,  and  acquiescence.  Bodkin 
V.  Case,  Milward's  Ir.  B.  C.  356. 


4.  Suits  fob  Nullity, 
a.  Parties. 

Who  may  Petition.]— Under  43  Eliz.  c.  2,  s.  7, 
a  Either  hais  sufficient  interest  to  institute  a  suit 
to  establish  the  nullity  of  his  daughter's  mar- 
riage ;  but  where  ar  father  died  after  such  suit 
was  instituted,  and  the  pleadings  in  it  were 
finished,  but  before  trial  : — Held,  that  the  court 
had  no  authority  to  allow  the  widow  and  execu- 
trix of  the  &ther  to  take  up  the  suit  at  the  point 
at  which  it  was  left  at  the  father's  death.  Bea- 
van  V.  M^Jfahcn  and  Beavan,  f.  c.  M'Mahon, 
2  8.  &  T.  68;  28  L.  J.,  Mat.  127 ;  5  Jur.,  N.  S. 
686  ;  2  L.  T.  255  ;  8  W.  B.  453. 

In  a  suit  for  nullity  of  marriage,  instituted  by 
the  father  of  a  minbr,  it  must  appear  upon  the 
fa^ce  of  the  petition  whether  the  father  has  in- 
stituted the  suit  in  his  own  right,  or  as  guardian 
of  the  minor.     Wells  v,  Cottam^  f,  c.  Wells,  3 


S.  &  T.  364  ;  33  L.  J.,  Mat.  41  ;  10  Jur.,  N.  S.  444  ; 
10  L.  T.  138  ;  12  W.  R.  672. 

If  the  father  of  a  minor  petitions  for  a  decree 
of  nullity  of  his  child's  marriage,  he  must  make 
the  other  party  to  the  •de  facto  marriage  a  party 
to  the  suit    lb. 

Interest  of  Parties.]— A  petition  for  obtaining 
a  declaration  of  the  nuUity  of  a  marriage  be- 
tween two  minors  on  the  ground  of  the  absence 
of  parental  consent  and  the  misdescription  of 
the  husband  was  presented  by  the  husband's 
mother,  who  had  married  a  second  time,  and  her 
present  husband,  but  the  registrar  had  declined 
to  accept  the  petition  on  the  ground  that  she 
had  no  Interest  in  the  suit.  The  court  ordered 
the  citation  to  issue,  without  prejudice  to  any 
question  which  might  arise.  Prowse  v.  Spurway 
and  Bowley  f.  c  Spurway,  24  W.  R.  850. 

b.  Grounds  for. 

Inenrahle  Xallbrmation  and  Impoteney.]  — 
Incapacity  to  consummate  a  marriage  is  no 
ground  for  a  decree  of  nullity,  unless  the  inca- 
pacity is  permanent.  If  there  is  a  possibility 
that  its  cause  may  be  cured,  the  court  will  not 
pronounce  a  sentence  of  nullity,  although  such 
cure  may  be  highly  improbable.  Stagy  v.  JEdge- 
combe,  3  S.  &  T,  240 ;  32  L.  J.,  Mat.  153  ;  9 
Jur.,  N.  S.  698  ;  8  L.  T.  643  ;  12  W.  R.  19. 

Impoteney,  not  congenital,  but  temporarily 
occasioned  by  excessive  self -abuse,  and  therefore 
capable  of  being  cured,  is  not  a  ground  for  a  de- 
cree of  nullity  of  marriage.   lb. 

A  woman  petitioned  for  nullity  by  reason  of 
the  man's  alleged  impoteney.  The  petition  was 
opposed,  and  at  the  hearing  the  court,  under  the 
circumstances  proved,  suspended  its  decree ;  but 
on  affidavits  subsequently  being  produced  to  the 
effect  that  the  woman  had  returned  to  cohabita- 
tion, and  that  the  marriage  remained  unconsum- 
mated,  made  a  decree  of  nullity,  the  respondent 
not  appearing  on  the  motion.  M.,  f .  c.  Ja.  v.  ff., 
3  S.  &  T.  592. 

Any  evidence  is  admissible  in  a  suit  for  nullity 
which  tends  to  throw  light  on  the  case  set  up  by 
the  petitioner  or  the  respondent;  evidence  is 
therefore  admissible  as  to  disputes  between  the 
petitioner  and  the  respondent  during  their  co- 
habitation,  although  tne  only  issues  raised  by 
the  pleadings  are  the  respondent's  impoteney, 
and  the  consummation  of  the  marriage.  X,  f . 
c.  Y.  V.  T.,  34  L.  J.,  Mat.  81. 

In  a  suit  of  nullity  it  appeared,  from  the  hus- 
band's evidence,  that  whenever  he  had  attempted 
to  have  intercourse  with  his  wife  the  act  had 
produced  hysteria  on  her  part,  and  that,  although 
he  had  cohabited  with  her  for  more  than  three 
years,  the  marriage  had  never  been  consummated. 
The  wife  refused  to  submit  to  inspection.  On 
the  evidence  of  the  husband  the  court  made  a 
decree  nisi  to  annul  the  marriage  under  the  pro- 
visions of  the  36  Vict.  c.  31.  M,  v.  P,  f.  c.  H., 
3  L.  R.,  P.  126. 

Sentence  of  nulUty  of  marriage,  caus&  impo- 
tentise,  pronounced  on  confession  of  non-consum- 
mation, and  refusal  to  undergo  inspection. 
Harrison  v.  Harrison,  4  Moore,  P.  C.  C.  96, 

Xedieal  Eridenee  Heeessary.] — ^As  a  general 
rule,  a  decree  of  nullity  of  marriage  on  the 
ground  of  malformation  will  not  be  granted, 
unless  the  existence  of  incurable  malformation 


81 


HUSBAND    AND    WIFE— Marriage. 


is  proved  by  a  medical  man  who  has  examined 
the  person  of  the  respondent.  T.  v.  M.f  f.  c.  2'., 
1  L.  R.,  P.  31  ;  35  L.  J.,  Mat.  10. 

Where  the  man  did  not  appear,  and  did  not 
sabmit  to  the  order  of  inBpection,  the  medical 
eyidence  was  not  conclasiye  as  to  the  woman's 
virginity ;  but  the  court,  on  her  evidence  on  affi- 
davit, took  it  to  be  proved — ^first,  that  the  marriage 
was  never  consummated ;  secondly,  that  this 
was  owing  to  the  impotence  of  the  man ;  thirdly, 
that  the  physical  appearance  of  the  woman  was 
to  be  accounted  for  otherwise  than  by  consum- 
mation, and  pronounced  its  decree  of  nullity  of 
marriage.  F,,  f.  c.  2).  v.  2).,  S.  &  T.  86 ;  34 
L.  J.,  Mat.  66  ;  11  Jur.,  N.  8.  307  ;  12  L.  T.  84  ; 
13W.  R.  646. 

Syidenee  of  Petitioner  Unsupported.] — In  a 

suit  of  nullity  by  reason  of  the  husband's  im- 
potency,  the  surgical  report  stated  that  the 
physical  appearances  of  the  wife  were  such  that 
she  might  have  had  regular  connexion  with  her 
husband  during  cohabitation.  The  wife,  during 
the  two  years'  cohabitation,  had  not  complained 
to  her  family  on  this  matter,  and  had  separated 
from  her  husband  by  reason  of  his  alleged  violence. 
The  husband  affirmed  on  oath  that  the  marriage 
had  been  consummated.  The  court  declined  to 
pronounce  the  marriage  invalid  on  the  unsup- 
ported oath  of  the  party  seeking  to  be  relieved 
from  its  obligation.  27.,  f.  c.  J,  v.  •/'.,  37  L.  J., 
Mat.  7. 

In  a  suit  by  a  woman  for  nullity  of  marriage 
on  the  ground  of  the  man's  impotency,  her  evi- 
dence being  wholly  unsupported,  the  physical 
appearances  being  consistent  with  consummation, 
and  the  parties  having  lived  together  for  eight 
years  without  complaint  by  the  woman,  the 
court  held  that  the  charge  was  not  made  out, 
and  dismissed  the  petition.  T.,  f.  c.  2>.  v.  2>.,  1 
L.  R.,  P.  127  ;  35  L.  J.,  Mat.  51  ;  12  Jur.,  N.  S. 
673  ;  14  L.  T.  227. 

When  onus  prohandi  thrown  on  Bespondent.] 
— After  a  cohabitation  of  fourteen  years,  a  woman 
presented  a  petition  for  a  decree  of  nullity  of 
marriage,  on  the  ground  of  the  man's  impotence. 
The  report  of  the  inspectors  and  the  medical 
evidence  shewed  that  the  woman  was  virgo  In- 
tacta et  apta  viro,  and  that  there  was  no  apparent 
defect  or  malformation  in  the  man.  The  court 
was  satisfied  that  the  marriage  had  never  been 
completely  consummated,  but  was  not  satisfied 
that  the  non-consummation  arose  from  the  in- 
capacity of  the  man,  and  therefore  dismiss^ 
the  petition : — Held,  that  the  woman  was  entitled 
to  a  decree  that  the  marriage  was  null  and  void, 
on  the  ground  that  the  cohabitation  had  been 
for  a  much  more  lengthened  period  than  was 
required  to  raise  the  presumption  against  a  hus- 
band, and  that  the  onus  was  thrown  upon  the 
respondent,  either  of  disproving  the  facts,  or  of 
shewing,  by  clear  and  satisfactory  evidence,  that 
the  result  was  attributable  to  other  causes  than 
his  own  impotency.  Zetvis,  f.  c.  Hayward  v. 
Hat/ward,  35  L.  J.,  Mat.  105^ — H.  L. 

Possible  Cnre.] — ^After  a  partial  cohabitation 
of  two  years  and  eight  months,  it  appeared  that 
the  woman  was  impotent,  but  that  she  might 
probably  be  cured  if  she  would  submit  to  an 
operation  involving  no  great  risk  to  life.  This 
she  refused  to  do.    The  court  made  a  decree  nisi 
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of  nullity  of  marriage.    Z v,  Z ,  7  P,  D. 

16 ;  51  L.  J.,  P.  23  ;  47  L.  T.  132 ;  30  W.  R.  444. 
See  also  Stagg  v.  Edgeeovihej  ante,  col.  30. 

Death  of  one  of  the  Parties  before  Suit  oom. 
meneed.] — The  validity  of  a  marriage  cannot  be 
impeached  on  the  ground  of  impotency,  after 
the  death  of  one  of  the  parties.  A,  v.  B,,  1 L.  R., 
P.  669. 

The  impotence  of  one  of  the  parties  to  a  mar* 
rii^i^e  does  not  render  the  marriage  void,  but  only 
voidable.  The  validity  of  such  a  marriage  can 
only  be  questioned  in  the  lifetime  of  both  of  the 
parties  and  by  the  party ;  therefore,  the  next  of 
kin  of  a  deceased  married  woman  cannot  oppose 
the  grant  of  administration  to  her  husband  on 
the  ground  of  his  impotence.  P,  v.  A,  37  L,  J., 
P.  80  ;  19  L.  T.  22  ;  17  W.  R.  14. 

Impraetieability  of  Coniunmation.]— A  mar- 
riage is  void  if  consummation  is  practically  im- 
possible, although  there  is  no  malformation  or 
structural  defect  rendering  consummation  physi- 
cally impossible.  G,  v.  O,^  2  L.  R.,  P.  287  ; 
40  L.  J.,  Mat.  83  ;  25  L.  T.  510 ;  20  W.  R.  103. 

Wilftil  Hon-Ooniunmation.] — ^Wilful  wrongful 
refusal  of  marital  intercourse  is  not  in  itself 
sufficient  to  justify  the  court  in  declaring  a  mar- 
riage null  by  reason  of  impotence.  8.  v.  A., 
otherwise  S.,  3  P.  D.  72  ;  47  L.  J.,  P.  75  ;  39  L. 
T.  127. 

When,  after  a  reasonable  time,  it  is  shewn  that 
there  hais  been  no  sexual  intercourse,  and  that 
the  wife  has  resisted  all  attempts,  the  coart,  if 
satisfied  of  the  bona  fides  of  the  suit,  will 
infer  that  the  refusal  arises  from  incapacity,  and 
will  pronounce  a  decree  of  nullity  of  marriage. 

Preramption.] — The  presumption  of  law  in 
favour  of  the  validity  of  a  mamage  is  less  strong 
where  there  is  no  tssue,  and  where  the  parties  to 
the  marriage  admit  its  validity.  ATLoughlin.  In 
re,  1  Jr.  Ch.  D.  421. 

Insanity.] — In  deciding  whether  a  party  was 
competent  to  enter  into  a  contract  of  marriage, 
the  question  for  the  consideration  of  the  court  will 
be  whether  there  was  health  or  disease  of  mind  at 
the  time.  If  disease  is  shewn,  the  court  has  no 
means  of  gauging  the  extent  of  the  derange- 
ment consequent  upon  that  disease,  or  of  affirm- 
ing the  limits  within  which  the  disease  might 
operate  to  obscure  or  divert  the  mental  power. 
Hancock  v.  Peaty,  1  L.  R.,  P.  335  ;  36  L.  J., 
Mat.  57. 

When  a  guardian  ad  litem  had  been  duly  as- 
signed by  the  registrar  to  a  lunatic,  a  petitioner 
in  a  suit  for  nullity  of  marriage,  the  court  de- 
clined during  the  hearing  of  the  petition  to  adjourn 
the  case  on  the  application  of  tne  respondent,  on 
the  suggestion  of  the  petitioner's  recovery,  and  of 
her  desire  for  the  discontinuance  of  the  suit,  or  to 
appoint  two  medical  men  to  examine  her,  and 
proceeded  to  determine  the  only  issue  raised  by 
the  pleadings,  namely,  whether  Uie  petitioner  was 
of  sound  mind  at  the  time  of  the  celebration  of 
her  marriage.    Ih. 

The  court,  being  satisfied  by  the  evidence  that 
the  petitioner  was  not  of  sound  mind  at  the  time 
of  the  celebration  of  her  marriage  with  the  re- 
spondent, postponed  pronouncing  its  decree,  in 
order  to  give  the  respondent  an  opportunity,  if  so 
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adtised,  of  establishing  the  fact  of  the  petitioner's 
recoreiy,  and  intimated,  that  if  satisfied  of  her 
recovery  it  woald  not  pronounce  a  decree  of 
nallity  except  at  her  instance.     lb. 

The  next  of  kin  having  delayed  instituting  the 
suit  for  three  years,  and  the  respondent  having 
in  the  meantime  contributed  towards  the  peti- 
tioner's support,  the  court  made  no  order  as  to 
costs.    lb. 

The  guardian  ad  litem,  after  the  lapse  of  three 
weeks  from  the  delivery  of  the  judgment,  ob- 
tained a  rule  nisi  for  the  respondent  to  shew 
cause  why  a  decree  of  nullity  should  not  be  pro- 
nounced, and  the  respondent  not  shewing  cause 
against  the  rule,  the  decree  of  nullity  was  pro- 
nonnoed.    lb. 

Want  of  Confent  and  Free  Agenoy.] — A 
young  lady,  eighteen  years  of  age,  entitled  to 
considerable  property,  her  parents  being  dead, 
having  been  passing  her  vacation  at  the  house  of 
one  of  the  executors  named  in  her  &ther*s  will, 
whom  she  considered  as  her  guardian,  was  in- 
duced by  his  brother,  who  was  residing  in  the 
same  house,  and  was  fifty-two  years  of  age,  to 
promise  to  marry  him  ;  she  withdrew  that  pro- 
mise a  few  days  afterwards,  but  was  importuned 
again,  and  prevailed  upon  to  renew  it,  and  the 
marriage  was  celebrated  without  the  knowledge 
of  any  of  her  friends,  upon  a  false  statement 
made  by  him  of  her  age  and  residence  in  the 
publication  of  the  banns,  and  in  the  register  of 
the  marriage.  There  was  no  cohabitation,  or 
consummation  of  the  marriage,  as  she  alleged. 
She,  after  a  few  days,  went  to  a  friend's  house, 
and  by  his  advice  applied  for  an  act  of  parlia- 
ment to  annul  the  marriage,  the  same  being  con- 
sidered valid  in  law  : — Held,  that  it  did  not  ap- 
pear that  the  marriage  was  not  solemnized  with 
the  free  consent  of  the  lady,  and  that  the  case 
made  was  not  such  as  to  justify  legislative  inter- 
ference. Field'g  Bill,  2  H.  L.  Cas.  48.  See 
Wort^m'g  ease,  2  H.  L.  Cas.  73. 

Fraud.] — ^The  Court  of  Divorce  has  no  power 
to  pronounce  a  decree  of  nullity  of  marriage,  or 
to  dissolve  a  marriage,  because  of  fraud  in  its  in- 
ducement. Thmpleton  v.  T^ree,  2  L.  R.,  P.  420  ; 
41  L.  J.,  Mat.  86 ;  27  L.  T.  429  ;  21  W.  R. 
81. 


o.  Bam  to. 

Delay.]  —  Delay  in  instituting  a  suit  for 
nullity  of  marriage  on  the  ground  of  impotence 
is  not  an  absolute  bar  to  the  suit,  but  renders  it 
necessary  that  the  evidence  to  support  the  suit 
should  be  of  the  clearest  and  most  satisfactory 
kind.  Qutleden  v.  Cagtleden,  9  H.  L.  Cas. 
186  ;  4  Macq.  H.  L.  Cas.  159 ;  31  L.  J.,  Mat. 
103 ;  5  L.  T.  164.  Affirming  Hall,  t  c.  Qutleden 
V.  Qutleden,  1  S.  &  T.  606  ;  29  L.  J.,  Mat.  81 ; 
6  Jur.,  N.  8.  348. 

Where,  therefore,  a  woman  who  had  married 
in  1834,  lived  with  her  husband  until  1838,  then 
separated  from  him,  in  1853  caused  him  to  be 
sued  for  her  debts,  obtained  from  him  an  allow- 
ance, which  was  continued  till  October,  1858, 
and  in  November,  1868,  instituted  a  suit  for 
nullity  of  marriage  on  the  ground  of  his  im- 
potency  : — Held,  that  she  was  bound  to  give  un- 
equivocal proof  of  the  truth  of  the  allegation  in 
the  petition^    lb. 

M.  married  B.  in  August,  1853,  and  slept  in  the 
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same  bed  with  him  about  two  years,  when,  at  his 
request,  she  occupied  a  separate  room,  but  lived 
in  his  house  till  June,  1863,  when  she  left  it,  and 
in  the  early  part  of  1864  petitioned  for  a  decree 
of  nullity,  by  reason  of  his  impotency.  The 
medical  evidence  shewed  her  to  be  a  virgin.  He 
did  not  submit  himself  to  inspection: — Held, 
that  lapse  of  time,  coupled  with  indirect  motives 
in  bringing  the  suit,  disentitled  her  to  the  relief 
sought.  Marriott,  t.  c.  Burgess  v.  Burgess,  3  S. 
&  T.  550 ;  33  L.  J.,  Mat.  203  ;  10  Jur.,  N.  S. 
885  ;  10  L.  T.  847. 

Relief  in  suits  of  this  nature  is  never  accorded 
unless  the  petitioner  is  prompt  in  seeking  it,  and 
sincere  in  the  motive  for  doing  so.  M.,  f.  c.  C 
V.  a,  2  L.  R.,  P.  414  ;  41  L.  J.,  Mat.  37  ;  26  L.  T. 
321 ;  20  W.  R.  496. 

A  petitioner  made  cognizant  within  four  or 
five  years  after  her  marriage  of  her  husband's 
impotency  could  not  delay  proceedings  for  three 
years  more,  without  being  open  to  the  charge  of 
want  of  sincerity  or  promptitude.    lb. 

The  onus  of  proof  is  on  the  complainant. 
Ouno  v.  Ouno,  2  L.  R.,  H.  L.  (8c.)  300  ;  29  L.  T. 
316. 

The  objection  of  delay  in  seeking  relief  may  be 
got  over  when  the  proof  of  impotency  is  com- 
plete ;  but  not  otherwise.    lb, 

A  wife  lived  with  her  husband  for  one  year 
and  nine  months  after  the  marriage.  After  a 
lapse  of  nine  years  she  again  lived  with  him  for 
five  years  and  six  months,  and  left  him  in  conse- 
quence of  his  ill-treatment.  Twenty-seven  years 
after  the  marriage,  and  when  she  was  forty-eight 
years  of  age,  she  brought  a  suit  for  nullity  of 
marriage  by  reason  of  his  impotency.  It  was 
proved  that  she  was  virgo  intacta  : — ^Held,  that 
she  was  not  entitled  to  relief.  Reynolds  (other- 
wise Wilkins')  v.  Reynolds,  1  P.  D.  405 ;  45  L.  J., 
P.  89  ;  25  W.  R.  25. 

A  delay  of  some  years  in  bringing  a  suit  for 
nullity  of  marriage  on  the  ground  of  the  wife's 
malformation,  will  induce  the  court  to  suspect 
that  the  suit  is  not  bonft  fide,  and,  unless  ex- 
plained, will  be  a  bar,  Bwens  v.  Tytherleigh,  t, 
0.  Ewens,  3  8.  &  T.  312 ;  33  L.  J,,  Mat.  37  ;  9 
Jur.,  N.  8. 1301  ;  9  L.  T.  424  ;  12  W.  R.  444. 

When  a  husband,  who  was  the  petitioner  in  a 
suit  for  nullity  on  the  ground  of  his  wife's  mal- 
formation, had  not  instituted  the  suit  until  up- 
wards of  eleven  years  after  the  marriage,  the 
court  required  him  to  give  an  explanation  of  the 
delay  b^ore  making  a  decree.    lb. 

Age  of  Parties.] — There  is  no  rule  as  to  any 
particular  age  constituting  a  bar  to  a  petition  for 
nullity  of  marriage  by  reason  of  malformation  of 
the  woman.  Williams  v.  Ifomfray,  f.  c.  Wil^ 
Hams,  2  S.  &  T.  240  ;  30  L.  J.,  Mat,  73  ;  7  Jur.,. 
N.  8.  316  ;  4  L.  T.  89  ;  9  W.  R.  619. 

Inyalidity  of  Celebration.] — C.  and  D.,  being 
native  subjects  of  France,  and  domiciled  in  that 
country,  came  over  to  London  in  June,  1854,  and 
were  married  by  licenoe  according  to  the  law  of 
England,  but  Vithout  the  observance  of  certain 
formalities  and  consents  required  by  the  law  of 
France  in  respect  of  the  marriage  of  its  own  sub- 
jects in  foreign  countries.  C.  and  D.  returned  to 
France,  when  D.,  the  man,  refused  to  celebrate 
the  marriage  according  to  the  French  law,  and 
C.  instituted  a  suit  for  nullity  in  the  French 
courts,  which  D.  did  not  defend,  and  in 
December,  1854,  C.  obtained  decree  of  nullity* 
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C.  subsequently  came  to  reside  in  England, 
and  petitioned  for  a  decree  of  nullity ;  per- 
sonal service  of  the  citation  was  effected  on 

D.  in  Naples,  who  did  not  appear: — Held, 
first,  that  D.  having  entered  into  a  contract 
in  this  country,  was  subject  to  the  jurisdic- 
tion of  the  courts  in  this  country,  in  respect 
of  the  personal  status  resulting  from  such 
contract.  Sifrnmin,  f.  c.  Mallac  y.  Mallac^  2 
S.  &  T.  67  ;  29  L.  J.,  Mat.  97 ;  6  Jur.,  N.  S. 
mi ;  2  L.  T.  327. 

Held,  secondly,  that  the  personal  status  re- 
sulting from  such  contract  is  to  be  ascertained 
hj  the  law  of  this  country,  in  which  the  contract 
was  made,  and  not  any  special  law  of  the  coun- 
try of  the  domicil  of  the  parties  to  the  contract. 
lb. 

<L  Triennial  Cohabitation. 

The  presumption  of  impotency  from  the  fact  of 
non-consummation  does  not  arise  when  the  co- 
habitation has  been  less  than  three  years.  Mar- 
thall,  f.  c.  Hamilton  v.  Hamilton,  33  L.  J.,  Mat. 
169  ;  10  Jur.,  N.  8.  863  ;  10  L.  T.  787  ;  13  W.  R. 
108. 

The  presumption  of  impotency  arising  from 
non-consummation  is  liable  to  rebuttal.    Ih. 

Where  there  had  been  a  cohabitation  for  two 
years  and  ten  months  without  consummation,  but 
the  court  was  not  satisfied  on  the  evidence  that 
the  failure  to  consummate  arose  from  the  impo- 
tency of  the  husband,  it  suspended  its  decree,  and 
intimated  that  the  petitioner  should  forthwith 
return  to  cohabitation,  in  order  to  give  an  oppor- 
tunity for  consummation.    lb. 

But  afterwards,  on  affidavits  to  the  effect  that 
the  woman  had  returned  to  cohabitation,  and  that 
the  marriage  remained  unconsummated,  the  court 
made  a  decree  of  nullity,  the  husband  not  appear- 
ing.   S.  a,  34  L.  J.,  Mat.  12  ;  11  L,  T.  317. 

Where  Bule  has  been  Belazed.] — Marriage 
declared  null  and  void  by  reason  of  the  hus- 
iband^s  impotency,  notwithstanding  there  had 
not  been  triennial  cohabitation,  and  there  was 
mo  visible  defect.  A.^  f.  c.  B,  v.  jB.,  1  Spinks, 
12. 

Although  the  rule  as  to  triennial  cohabitation 
has  been  relaxed  where  the  malformation  is  con- 
genital or  manifest  and  incurable,  yet  a  cohabi- 
tation of  only  a  few  months  will  not  be  suffi- 
cient ;  especially  if  the  impotency  is  ascribable 
to  a  temporary  cause.  Sta^g  v.  Edgecombe,  3 
e.  &  T.  240 ;  32  L.  J.,  Mat.  153  ;  9  Jur.,  N.  S. 
698  ;  8  L.  T.  643  ;  12  W.  R.  19. 

When  the  court  is  satisfied  by  other  evidence, 
e.g.,  that  of  the  petitioner  herself,  of  the  man's 
impotence,  the  rule  of  apparent  virginity,  after 
a  cohabitation  of  three  years,  does  not  apply. 
jP.,  f.  c,  2>.  V.  2).,  4  S.  &  T.  86  ;  34  L.  J.,  Mat. 
66  ;  11  Jur.,  N.  S.  307 ;  12  L.  T.  84  ;  13  W.  R. 
546. 

e.  Inspection  and  Bxaininatiop.  of  Parties. 

Appointment  of  Inipeetors.] — ^When  a  ques- 
tion of  impotence  is  raised,  the  appointment  of 
two  medical  inspectors  rests  wiUi  the  court ;  but 
it  will  allow  the  parties  to  select  them,  and 
should  they  not  agree,  each  will  be  allowed  to 
/  nominate  one.     C.  v.  C,  31  L.  J.,  Mat.  12. 

In  a  suit  of  nullity  on  the  ground  of  physical 
incapacity,  each  party  has  a  right  to  nominate 


two  medical  inspectors  to  examine  him  or  her. 
It  is  not  necessary  that  both  parties  should  be 
examined  by  the  same  inspectors.  B.,  f.  c.  C, 
V.  a,  32  L.  J.,  Mat.  135. 

The  petitioner,  on  moving  for  an  appointment 
of  inspectors,  should  also  move  for  an  order  that 
the  respondent  submit  to  inspection.  Anon,, 
31  L.  J.,  Mat.  164. 

Inipection  of  Party  presenting  Petition.] — 

In  a  suit  for  nullity  of  marriage,  on  the  ground 
of  malformation  of  the  wife,  it  is  not  the  prac- 
tice of  the  court  to  make  an  order  for  an  inspec- 
tion of  the  husband.    B,  v.  L,,  16  W.  R.  943. 

Submisnon  to  Examination.] — In  a  suit  for 
nullity  by  a  man,  on  the  ground  of  malforma- 
tion, no  evidence  could  be  given  that  the  respon- 
dent was  suffering  from  an  incurable  defect,  as  she 
had  never  submitted  to  a  medical  examination, 
and,  being  out  of  the  jurisdiction,  had  not  been 
personally  served  with  the  citation.  The  court 
suspended  its  decree,  in  order  to  give  the  peti- 
tioner an  opportunity  of  having  her  examined 
if  she  should  hereafter  be  found  within  the 
jurisdiction.  T,  v.'  M,,  f.  c.  T.,  1  L.  R.,  F.  31  ; 
35  L.  J.,  Mat.  10. 

In  a  suit  for  nullity  of  marriage  by  reason  of 
malformation  the  respondent  refused  to  comply 
with  the  order  for  inspection.  The  court  de- 
clined to  issue  an  attachment  against  her  until 
after  the  hearing,  but  intimated  that  the  attach- 
ment would  issue  forthwith  if  she  attempted  to 
remove  out  of  the  jurisdiction.  B,  v.  X.,  £  c.  B., 
1  L.  R.,  P.  639  ;  38  L.  J.,  Mat.  35  ;  20  L.  T.  280. 

Beport  of  Inspectors.] — On  a  petition  for  a 
decree  of  nullity,  by  reason  of  malformation  of 
the  woman,  neither  is  the  court  nor  are  the  par- 
ties concluded  by  the  terms  of  the  report  of 
medical  inspectors,  but  the  inspectors  themselves 
and  other  medical  men  may  be  examined. 
Williams  v.  Uomfray,  f.  c.  Willia.m^,  2  S.  &  T. 
240 ;  30  L.  J.,  Mat.  73  ;  7  Jur.,  N.  S.  315  ;  4 
L.  T.  89  ;  9  W.  R.  619. 

Upon  the  question  of  incapacity,  although  no 
application  had  been  made  for  a  monition,  or  an 
order  for  a  personal  inspection  of  either  of  the 
parties,  the  court  received  medical  evidence  of 
an  examination.  Serrell  v.  Serrell  and  Bam^ 
ford,  2  S.  &  T.  422  ;  31  L.  J.,  Mat.  55 ;  5 
L.  T.  691. 

In  a  suit  by  a  wife  for  nullity,  on  the  ground 
of  the  husband's  impotence,  the  only  evidence 
of  the  alleged  impotence  was  that  of  the  peti- 
tioner, which  was  contradicted  by  the  respon- 
dent. The  evidence  of  the  medical  witnesses 
and  the  report  of  the  inspectors  were  not  incon- 
sistent with  either  case.  The  court  declined  to 
grant  a  decree  on  the  unsupported  testimony  of 
the  petitioner.  U,  f . c.  J,  v.  J.,1  L.  R.,  P.  460 ; 
16  W.  R.  518. 

Posiibility  of  Onre.] — ^A  woman  married  on 
22nd  of  July,  and  lived  with  her  husband  till 
23rd  of  September.  She  petitioned  for  a  decree 
of  nullity  by  reason  of  his  inability  to  consum- 
mate the  marriage.  He  did  not  appear.  The 
report  of  medical  inspectors  negatived  any  appa- 
rent or  incurable  defect  on  his  part,  but  ascribed 
the  non-consummation  to  incapacity  caused  by  a 
long-continued  habit  of  self-abuse,  which  (ae 
further  explained  by  their  vivA  voce  evidence) 
they  considered  might  possibly,  but  not  prob- 
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ably,  be  cared ;  the  question  being  one  of  moral 
restraint.  There  was  no  report  of  inspectors  as 
to  the  condition  of  the  woman,  and  their  viyft 
Toce  evidence  was  equivocal  as  to  proof  of  non- 
consummation  from  examination  of  her  person. 
The  court  refused  to  make  the  decree.  Stagg  v. 
JBdgecombe,  S&.&T.  240 ;  32  L.  J.,  Mat.  153  ;  9 
Jur.,  N.  S.  698 ;  8  L.  T.  643  ;  12  W.  R.  19. 

Where  the  result  of  the  medical  evidence  is, 
that  the  malformation  might  possibly,  but  at 
great  risk  to  life,  and  with  doubtful  successas 
to  the  end  desired,  be  removed,  the  petitioner 
need  not  call  upon  the  respondent  to  submit  to 
an  opemtion ;  and  such  a  state  of  things  is 
equi^ent  to  a  permanent  and  an  irremovable 
malformation,  aerrell  v.  Seidell  and  Batnfordj 
2  a  &  T.  422  ;  31  L.  J.,  Mat.  55  ;  5  L.  T.  691. 


fL  Interv«ntion  of  the  Queen's  Proctor. 

Before  86  &  37  Vict.  c.  31,  the  Queen's  proctor 
had  no  power  to  intervene  in  suits  for  nullity 
of  mamage,  however  collusive  or  concerted. 
D.  T.  jr.,  1  c.  2>.,  28  L.  T.  73  ;  21  W.  R.  417. 


ff.  Prooodxure. 

Seryiee  of  Citation  and  Petition.] — ^When  every 
reasonable  effort  has  been  made  to  trace  the 
respondent  for  the  purpose  of  effecting  a  personal 
service  of  the  citation  and  petition  in  a  suit  for 
dissolution  of  marriage,  but  without  success,  the 
court  will  dispense  with  such  personal  service. 
Appleyard  v.  Appleyard  and  Smith,  3  L.  R.,  P. 
257. 


r.] — A  husband  presented  a  petition, 
praying  that  his  marriage,  de  facto  celebrated 
with  the  woman,  might  be  annulled,  by  reason  of 
her  malformation.  She  denied  the  maUEormation, 
pleaded  cruelty,  and  prayed  for  a  judicial  separa- 
tion by  reason  thereof  : — Held,  that  in  a  suit  for 
nullity  of  marriage,  the  only  question  to  be  de- 
cided is,  marriage  or  no  marriage,  and  that  con- 
sequently a  cha^  of  cruelty  against  the  husband, 
and  a  prayer  for  a  judicial  separation,  contained 
in  an  answer,  must  be  struck  out.  Williams  v. 
Bom/rag,  f.  c.  Williams,  6  Jur.,  N.  8.  151 ;  or 
Ilnmphreg  v.  Williams,  1  c.  Humphrey,  29  L.  J., 
Mat  62  ;  2  8.  &  T.  30. 

To  a  petition  by  a  woman  for  a  decree  of  nul- 
lity of  marriage,  on  the  ground  of  impotence,  the 
respondent  pleaded,  that  since  the  marriage  the 
petitioner  had  committed  adulteiy.  The  court 
ordered  the  plea  to  be  struck  out  as  impertinent. 
Tavemer,  t  c.  JHtchford  v.  DUchford,  33  L.  J., 
Mat.  105. 

Proof  by  AfidaTit]— In  a  suit  for  nullity,  on 
the  ground  of  bigamy,  the  court  has  no  power  to 
permit  the  facts  to  be  proved  by  reading  affidavits 
taken  in  a  suit  in  chancery.  Lumley  v.  Vietor, 
t  c,  Lumley,  26  L.  T.  141. 

In  a  suit  of  nullity  by  a  woman,  the  court,  with 
the  consent  of  the  respondent,  allowed  her  evi- 
dence to  be  given  on  affidavit  B.,  f.  c.  C\,  32  L. 
J.,  Mat.  13d. 

Sight  of  Beginning.]— Where,  in  a  suit  for  dis- 
solution by  husband  against  his  wife,  she  pleaded 
that  the  marriage  was  null  on  account  of  his  im- 
potency :— Held^that  there  being  substantially  a 
traverse  of  the  marriage,  the  petitioner  had  the 


right  to  begin.    Serrell  v.  Serrell  and  Bamford, 
2  8.  &  T.  422  ;  31  L.  J.,  Mat.  55  ;  5  L.  T.  691. 

Hearing  in  Camerft.!— Asuitof  nullity  of  mar- 
riage, on  the  ground  of  alleged  impotency,  is  unfit 
to  be  tried  before  a  juiy  or  in  open  court ;  and 
the  judge  has  a  discretionary  power  to  hear  in 
camerU  all  suits  which  the  ancient  ecclesiastical 
courts  would  have  heard  privately.  Ih,\  8,P,,A, 
V.  A.,  or  Anstey  v.  Anstey,  3  L.  R.,  P.  230  ;  44  L. 
J.,  Mat.  15  ;  31  L.  T.  801  ;  23  W.  R.  386. 

Deoreo.] — The  legislature  having  extended  to 
suits  for  nullity  of  marriage  the  provisions  of  23 
&  24  Vict  c.  144,  8.  7,  whereby  a  decree  nisi  for 
divorce  is  not  to  be  made  absolute  under  six 
months,  unless  the  court  otherwise  directs,  the 
judge  ordinary  will  not  exercise  his  discretion  to 
shorten  the  period  in  cases  of  nuUity  of  marriage 
except  under  very  special  circumstances.  M,,  f. 
c  B.  V.  jB.,  3  L.  R.,  P.  200 ;  43  L.  J.,  Mat  42  j 
30  L.  T.  .S46, 910  ;  22  W.  R.  556. 

Costs.] — In  a  suit  for  nullity  of  marriage,  insti- 
tuted by  the  father  of  the  de  facto  husband,  in 
which  the  de  facto  husband  and  the  de  facto  wife 
are  both  made  respondents,  and  the  marriage  is 
pronounced  null,  he  is  not  liable  for  the  payment 
of  her  costs,  unless  the  court,  in  the  exercise  of 
its  discretion,  thinks  proper  to  order  him  to  pay 
them.  8.  C,  3  8.  &  T.  593  ;  34  L.  J.,  Mat  12  ;  10 
Jur.,  N.  8.  1208  ;  11  L.  T.  318  ;  13  W.  R.  279. 

The  court  refused  to  order  the  costs  of  a  de 
&cto  wife  to  be  paid  by  the  de  facto  husband, 
when  it  was  satisned  that  her  defence  to  the  suit, 
instituted  by  his  father,  was  unnecessary.    Ih, 

In  a  woman^s  petition  for  nullity  of  marriage  by 
reason  of  the  impotency  of  the  man,  the  court 
dismissed  the  respondent  from  the  suit  on  the 
ground  that  the  petitioner  had  failed  in  her  proof, 
but  made  no  order  as  to  costs.  On  appeal  to  the 
House  of  Lords,  the  decree  of  the  judge  ordinary 
was  reversed,  the  marriage  declared  null  and  void 
ab  initio,  and  the  cause  remitted  back  to  the  court 
to  do  further  therein  as  should  be  just  and  con- 
sistent with  the  declaration  and  judgment  of  the 
house,  but  no  order  was  made  as  to  costs,  though 
they  were  prayed  for  on  the  appeal,  and  were 
mentioned  at  the  time  of  the  judgment.  The 
court  ordered  the  judgment  of  the  House  of  Lords 
(it  being  first  verified  by  affidavit)  to  be  placed 
upon  the  records,  but  declined  to  make  any  order 
as  to  costs.  Lewis,  f .  c.  Hayward  v.  Hayward, 
1 L.  R.,  P.  293  ;  36  li.  J.,  Mat  76  ;  15  L.  T.  299  ; 
15  W.  R.  319. 

Wife  with  Separate   Estate.]-— A    wife 

married  in  1863,  cohabited  with  her  husband 
until  1870,  and  in  1871  instituted  a  suit  for  nul- 
lity by  reason  of  his  impotency.  Having  failed 
to  establish  the  charge,  her  suit  was  dismissed, 
and  as  she  had  separate  property  she  was  con- 
demned in  costs.  Af,,  f.  c.  C,  v.  C,  2jL,  R.,  P.  414  ; 
41  L.  J.,  Mat  37  ;  26  L.  T.  321  ;  20  W.  R.  496. 

Seonrity  for.] — The  court  has  power  to 

order  a  wife,  who  Is  a  petitioner  in  a  nullity  suit, 
to  give  security  for  costs,  but  will  decline  to  do 
so  where  it  is  not  proved  that  she  has  a  separate 
income.  De  B.  v.  Be  B,,  44  L.  J.,  Mat.  41 ;  33 
L.  T.  263. 

The  g^rdian  who  institutes  a  suit  for  dissolu- 
tion of  marriage  on  the  behalf  of  an  infant  hus- 
band, on  the  ground  of  his  wife's  adultery,  will 
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G.  subsequently  came  to  reside  in  England, 
and  petitioned  for  a  decree  of  nullity;  per- 
sonal service  of  the  citation  was  effected  on 
D.  in  Naples,  who  did  not  appear: — Held, 
first,  that  D.  having  entered  into  a  contract 
in  this  country,  was  subject  to  the  jurisdic- 
tion of  the  courts  in  this  country,  in  respect 
of  the  personal  status  resulting  from  such 
contract  Siinonin,  f.  c.  Malkic  v.  MalUm,  2 
S,  &  T.  67 ;  29  L.  J.,  Mat.  97 ;  6  Jur.,  N.  S. 
561  ;  2  L.  T.  327. 

Held,  secondly,  that  the  personal  status  re- 
sulting from  such  contract  is  to  be  ascertained 
by  the  law  of  this  country,  in  which  the  contract 
was  made,  and  not  any  special  law  of  the  coun- 
try of  the  domicil  of  the  parties  to  the  contract. 
lb. 

d.  Triennial  Cohabitation. 

The  presumption  of  impotency  from  the  &ct  of 
non-consummation  does  not  arise  when  the  co- 
habitation has  been  less  than  three  years.  Mar- 
shall, t  c.  Hamilton  v.  Hamilton^  33  L.  J.,  Mat. 
159  ;  10  Jur.,  N.  S.  853  ;  10  L.  T.  787  ;  13  W.  R. 
108. 

The  presumption  of  impotency  arising  from 
non-consummation  is  liable  to  rebuttal,    lb. 

Where  there  had  been  a  cohabitation  for  two 
years  and  ten  months  without  consummation,  but 
the  court  was  not  satisfied  on  the  evidence  that 
the  failure  to  consammate  arose  from  the  impo- 
tency of  the  husband,  it  suspended  its  decree,  and 
intimated  that  the  petitioner  should  forthwith 
return  to  cohabitation,  in  order  to  give  an  oppor- 
tunity for  consummation.    lb. 

But  afterwards,  on  affidavits  to  the  effect  that 
the  woman  had  returned  to  cohabitation,  and  that 
the  marriage  remained  unconsummated,  the  court 
made  a  decree  of  nuUity,  the  husband  not  appear- 
ing.   S.  a,  34  L,  J.,  Mat.  12  ;  11  L.  T.  317, 

Where  Bule  has  been  Belazed.] — Marriage 
declared  null  and  void  by  reason  of  the  hus- 
band's impotency,  notwithstanding  there  had 
not  been  triennial  cohabitation,  and  there  was 
<no  visible  defect.  A.,  f.  c.  B.  v.  JS.,  I  Spinks, 
12. 

Although  the  rule  as  to  triennial  cohabitation 
has  been  relaxed  where  the  malformation  is  con- 
genital or  manifest  and  incurable,  yet  a  cohabi- 
tation of  only  a  few  months  will  not  be  suffi- 
•cient ;  especially  if  the  impotency  is  ascribable 
to  a  temporary  cause.  Stagg  v.  Edgecombe,  3 
*5.  &  T.  240 ;  32  L.  J.,  Mat.  153  ;  9  Jur.,  N.  S. 
698  ;  8  L.  T.  643  ;  12  W.  R.  19. 

When  the  court  is  satisfied  by  other  evidence, 
e.g.,  that  of  the  petitioner  herself,  of  the  man's 
impotence,  the  rule  of  apparent  virginity,  after 
a  cohabitation  of  three  years,  does  not  apply. 
F,,  t  c.,  J).  V.  2).,  4  S.  &  T.  86  ;  34  L.  J.,  Mat. 
66  ;  11  Jur.,  N.  8.  307  j  12  L.  T.  84  ;  13  W.  R. 
546. 

e.  Inspection  and  ExaVnination  of  Parties. 

Appointment  of  Inspectors.] — ^When  a  ques- 
tion of  impotence  is  raised,  the  appointment  of 
two  medical  inspectors  rests  with  the  court ;  but 
it  will  allow  the  parties  to  select  them,  and 
should  they  not  agree,  each  will  be  allowed  to 
/  nominate  one.     C,  v.  C,  31  L.  J.,  Mat.  12. 

In  a  suit  of  nullity  on  the  ground  of  physical 
incapacity,  each  party  has  a  right  to  nominate 


two  medical  inspectors  to  examine  him  or  her. 
It  is  not  necessary  that  both  parties  should  be 
examined  by  the  same  inspectors.  B.,  t  c.  C, 
V.  (?.,  32  L.  J.,  Mat.  135. 

The  petitioner,  on  moving  for  an  appointment 
of  inspectors,  should  also  move  for  an  order  that 
the  respondent  submit  to  inspection.  Anon., 
31  L.  J.,  Mat.  164. 

Inspection  of  Party  presenting  Petition.]— 

In  a  suit  for  nullity  of  marriage,  on  the  groui^ 
of  malformation  of  the  wife,  it  is  not  the  prac- 
tice of  the  court  to  make  an  order  for  an  inspec- 
tion of  the  husband.    B,  v.  X.,  16  W.  R.  943. 

Snbmisiion  to  Examination.] — In  a  suit  for 
nullity  by  a  man,  on  the  ground  of  malforma- 
tion, no  evidence  could  be  giyen  that  the  respon- 
dent was  suffering  from  an  incurable  defect,  as  she 
had  never  submitted  to  a  medical  examination, 
and,  being  out  of  the  jurisdiction,  had  not  been 
personally  served  with  the  citation.  The  court 
suspended  its  dccroe,  in  order  to  give  the  peti- 
tioner an  opportunity  of  having  her  examined 
if  she  should  hereafter  be  found  within  the 
jurisdiction.  T,  v.'  M.^  f,  c.  T.,  1  L.  R.,  P.  31  ; 
35  L.  J.,  Mat.  10. 

In  a  suit  for  nullity  of  marriage  by  reason  of 
malformation  the  respondent  refused  to  comply 
with  the  order  for  inspection.  The  court  de- 
clined to  issue  an  attachment  against  her  until 
after  the  hearing,  but  intimated  that  the  attach- 
ment would  issue  forthwith  if  she  attempted  to 
remove  out  of  the  jurisdiction.  B.  v,  L.,  L  c.  B., 
1  L.  R.,  P.  639  ;  38  L.  J.,  Mat.  35  ;  20  L.  T.  280. 

Beport  of  Inspectors.] — On  a  petition  for  a 
decree  of  nullity,  by  reason  of  malformation  of 
the  woman,  neither  is  the  court  nor  are  the  par- 
ties concluded  by  the  terms  of  the  roport  of 
medical  inspectors,  but  the  inspectors  themselves 
and  other  medical  men  may  be  examined. 
Williamg  v.  Homfray,  f .  c.  M'illia'ms^  2  S.  &  T. 
240 ;  30  L.  J.,  Mat.  73  ;  7  Jur.,  N.  S.  315  ;  4 
L.  T.  89  ;  9  W.  R.  619. 

Upon  the  question  of  incapacity,  although  no 
application  had  been  made  for  a  monition,  or  an 
order  for  a  personal  Inspection  of  either  of  tho 
parties,  the  court  received  medical  evidence  of 
an  examination.  Serrell  v.  Serrell  and  Barn- 
ford,  2  S.  &  T.  422  ;  31  L.  J.,  Mat.  55  ;  5 
L.  T.  691. 

In  a  suit  by  a  wife  for  nullity,  on  the  ground 
of  the  husband*s  impotence,  the  only  evidence 
of  the  alleged  impotence  was  that  of  the  peti- 
tioner, which  was  contradicted  by  the  respon- 
dent. The  evidence  of  the  medical  witnesses 
and  the  report  of  the  inspectors  were  not  incon- 
sistent with  either  case.  The  court  declined  to 
grant  a  decree  on  the  unsupported  testimony  of 
the  petitioner,  U,  f .  c.  J,  v.  J.,1  L.  R.,  P.  460 ; 
16  W.  R.  518. 

Possibility  of  Cure.] — ^A  woman  married  on 
22nd  of  July,  and  lived  with  her  husband  till 
23rd  of  September.  She  petitioned  for  a  decree 
of  nuUity  by  reason  of  his  inability  to  consum- 
mate the  marriage.  He  did  not  appear.  The 
report  of  medical  inspectors  negatived  any  appa- 
rent or  incurable  defect  on  his  part,  but  ascribed 
the  non-consummation  to  incapacity  caused  by  a 
long-continued  habit  of  self-abuse,  which  (at 
further  explained  by  their  vivft  voce  evidence^ 
they  considered  might  possibly,  but  not  prob- 
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ablj,  be  cared  ;  the  question  being  one  of  moral 
restraint.  There  was  no  report  of  inspectors  as 
to  the  condition  of  the  woman,  and  their  vivft 
voce  evidence  was  equivocal  as  to  proof  of  non> 
consammation  from  examination  of  her  person. 
The  court  refused  to  make  the  decree.  Stoffg  v. 
Edgecombe,  3  a  &  T.  240 ;  32  L.  J.,  Mat.  153  ;  9 
Jut.,  N.  S.  698  ;  8  L.  T.  643  ;  12  W.  R.  19. 

Where  the  result  of  the  medical  evidence  is, 
that  the  malformation  might  possibly,  but  at 
great  risk  to  life,  and  with  doubtful  success  as 
to  the  end  desired,  be  removed,  the  petitioner 
need  not  call  upon  the  respondent  to  submit  to 
an  operation  ;  and  such  a  state  of  things  is 
equivalent  to  a  permanent  and  an  irremovable 
malformation,  aerrell  v.  Serrell  and  Baniford, 
2  S.  &  T.  422  ;  31  L.  J.,  Mat.  55  ;  5  L.  T.  691. 


t»  Intervention  of  the  Queen's  Proctor. 

Before  36  &  37  Vict.  c.  31,  the  Queen's  proctor 
had  no  power  to  intervene  in  suits  for  nullity 
of  marriage,  however  collusive  or  concerted. 
D.  V.  IT.,  f.  c.  2).,  28  L.  T.  73  ;  21  W.  R.  417. 


ff.  Procedure. 

Beniee  of  Citation  and  Petition.]— When  every 
reasonable  effort  has  been  made  to  trace  the 
respondent  for  the  purpose  of  effecting  a  personal 
service  of  the  citation  and  petition  in  a  suit  for 
dissolution  of  marriage,  but  without  success,  the 
court  will  dispense  with  such  personal  service. 
Appleyard  v.  AppUyard  and  Smithy  3  L.  R.,  P. 


.] — ^A  husband  presented  a  petition, 
praying  that  his  marriage,  de  facto  celebrated 
with  the  woman,  might  be  annulled,  by  reason  of 
her  malformation.  She  denied  the  maUormation, 
pleaded  cruelty,  and  prayed  for  a  judicial  separa- 
tion by  reason  thereof  : — Held,  that  in  a  suit  for 
nullity  of  marriage,  the  only  question  to  be  de- 
cided is,  marriage  or  no  marriage,  and  that  con- 
sequently a  charge  of  cruelty  against  the  husband, 
and  a  prayer  for  a  judicial  separation,  contained 
in  an  answer,  must  be  struck  out.  Williams  v. 
Homfray,  f.  c  Williams,  6  Jur.,  N.  8.  151 ;  or 
Jlumphrey  v.  Williams,  f.  c.  Humphrey,  29  L.  J., 
Slat  62  ;  2  S.  &  T.  30. 

To  a  petition  by  a  woman  for  a  decree  of  nul- 
lity of  marriage,  on  the  ground  of  impotence,  the 
respondent  pleaded,  that  since  the  marriage  the 
petitioner  had  committed  adultery.  The  court 
ordered  the  plea  to  be  struck  out  as  impertinent. 
Tavemer,  t  c.  Ditch/ord  v.  Ditchford,  33  L.  J., 
Mat.  105. 

Proof  by  Affidavit.] — In  a  suit  for  nullity,  on 
the  ground  of  bigamy,  the  court  has  no  power  to 
permit  the  &ct8  to  be  proved  by  reading  affidavits 
taken  in  a  suit  in  chancery.  Lumley  v.  Victor, 
f.  c.  Lumley,  26  L.  T.  141. 

In  a  suit  of  nullity  by  a  woman,  the  court,  with 
the  consent  of  the  respondent,  allowed  her  evi- 
dence to  be  given  on  affidavit.  B,,  f .  c.  C,  32  L. 
J.,  Hat.  135. 

Sight  of  Beginning.]— Where,  in  a  suit  for  dis- 
solution by  husband  against  his  wife,  she  pleaded 
that  the  marriage  was  null  on  account  of  his  im- 
potency  :— Held,  that  there  being  substantially  a 
traverse  of  the  marriage,  the  petitioner  had  the 


right  to  begin.    Serrell  v.  Serrell  and  Bamford^ 
2  S.  &  T.  422  ;  31  L.  J.,  Mat.  55 ;  5  L.  T.  691. 

Hearing  in  Camedl.  j — A  suit  of  nullity  of  mar- 
riage, on  the  ground  or  alleged  impotency ,  is  unfit 
to  be  tried  before  a  jury  or  in  open  court ;  and 
the  judge  has  a  discretionary  power  to  hear  in 
camera  all  suits  which  the  ancient  ecclesiastical 
courts  would  have  heard  privately,  lb, ;  S  P,,  A. 
V.  A,,  or  Anstey  v.  Anstey,  3  L.  R.,  P.  230  ;  44  L. 
J.,  Mat.  15  ;  31  L.  T.  801  ;  23  W.  R.  386. 

Decree.] — The  legislature  having  extended  to 
suits  for  nullity  of  marriage  the  provisions  of  23 
&  24  Vict  c.  144,  s.  7,  whereby  a  decree  nisi  for 
divorce  is  not  to  be  made  absolute  under  six 
months,  unless  the  court  otherwise  directs,  the 
judge  ordinary  will  not  exercise  his  discretion  to 
shorten  the  period  in  cases  of  nullity  of  marriage 
except  under  very  special  circumstances.  M,,  f. 
c.  B.  V.  B.,  3  L.  R.,  P.  200 ;  43  L.  J.,  Mat.  42 ; 
30  L.  T.  345, 910 ;  22  W.  R.  556. 

Costs.] — In  a  suit  for  nullity  of  marriage,  insti- 
tuted by  the  father  of  the  de  facto  husband,  in 
which  the  de  facto  husband  and  the  de  facto  wife 
are  both  made  respondents,  and  the  marriage  is 
pronounced  null,  he  is  not  liable  for  the  payment 
of  her  costs,  unless  the  court,  in  the  exercise  of 
its  discretion,  thinks  proper  to  order  him  to  pay 
them.  S,  a,  3  S.  &  T.  593  ;  34  L.  J.,  Mat  12  ;  10 
Jur.,  N.  S.  1208  ;  11  L.  T.  318  ;  13  W.  R.  279. 

The  court  refused  to  order  the  costs  of  a  de 
facto  wife  to  be  paid  by  the  de  facto  husband, 
when  it  was  satisfied  that  her  defence  to  the  suit, 
instituted  by  his  father,  was  unnecessary.    lb. 

In  a  woman^s  petition  for  nullity  of  marriage  by 
reason  of  the  impotency  of  the  man,  the  court 
dismissed  the  respondent  from  the  suit  on  the 
ground  that  the  petitioner  had  failed  in  her  proof, 
but  made  no  order  as  to  costs.  On  appeal  to  the 
House  of  Lords,  the  decree  of  the  judge  ordinary 
was  reversed,  the  marriage  declar^  null  and  void 
ab  initio,  and  the  cause  remitted  back  to  the  court 
to  do  further  therein  as  should  be  just  and  con- 
sistent with  the  declaration  and  judgment  of  the 
house,  but  no  order  was  made  as  to  costs,  though 
they  were  prayed  for  on  the  appeal,  and  were 
mentioned  at  the  time  of  the  judgment.  The 
court  ordered  the  judgment  of  the  House  of  Lords 
(it  being  first  verified  by  affidavit)  to  be  placed 
upon  the  records,  but  declined  to  make  any  order 
as  to  costs.  Lewis,  f.  C  Haytoard  v.  Hay  ward, 
1 L.  R.,  P.  293  ;  36  U  J.,  Mat  76  ;  15  L.  T.  299  ; 
15  W.  R,  319. 

Wife  with  Separate   Estate.]— A   wife 

married  in  1863,  cohabited  with  her  husband 
until  1870,  and  in  1871  instituted  a  suit  for  nul- 
lity by  reason  of  his  impotency.  Having  failed 
to  establish  the  charge,  her  suit  was  dismissed, 
and  as  she  had  separate  property  she  was  con- 
demned in  costs.  M,,  f.  c.  C,  v,  C,  2iL.  R.,  P.  414  ; 
41  L.  J.,  Mat  37  ;  26  L.  T.  321  ;  20  W.  R.  495. 

Seonrity  for.] — The  court  has  power  to 

order  a  wife,  who  is  a  petitioner  in  a  nullity  suit, 
to  give  security  for  costs,  but  will  decline  to  do 
so  where  it  is  not  proved  that  she  has  a  separate 
income.  De  B,  v.  Be  B,,  44  L.  J.,  Mat  41  ;  33 
L.  T.  263. 

The  guardian  who  institutes  a  suit  for  dissolu- 
tion of  marriage  on  the  behalf  of  an  infant  hus- 
band, on  the  ground  of  his  wife's  adultery,  will 
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be  ordered  to  pay  into  the  registry,  or  give  secu- 
rity for  a  smn  of  money  to  meet  the  wife's  costs 
of  the  hearing.  Beatan  v,  ISeavan,  81  L.  J., 
Mat.  166. 

In  a  snit  for  nullity,  instituted  by  the  father  of 
the  pretended  husband  in  his  own  right,  the  al- 
leged wife  has  no  right  to  an  order  for  the  pay- 
ment of  her  costs  by  the  petitioner  before  the 
hearing.  Wells  v.  Cottam,  f.  c.  Well»,  3  8.  &  T. 
364  ;  33  L.  J.,  Mat.  41 ;  10  Jur.,  N.  S.  444  ;  10 
L..T.  138;  12W.  R.  672. 

Xarriage  by  Banns  —  Hames  fidsely 

Stated.]— A  marriage  by  banns,  where,  by  the 
consent  of  both  parties,  the  name  of  the  man  was 
falsely  stated,  was  declared  null  and  void,  and  the 
man  was  condemned  in  costs  because  he  induced 
the  woman  to  consent  to  the  undue  publication 
by  telling  her  that  it  would  not  render  the  mar- 
riage invalid.  Midgeley,  f.  c.  Wood  v.  Wood,  4 
8.  &T.  267. 

1l.  Validity  of  Ooxnpromise. 

An  agreement  to  ptit  an  end  to  a  suit  for  nullity 
of  mamage  on  the  ground  of  impotency  is  not 
void  as  against  public  policy.  Wilson  v.  Wilson, 
14  Sim.  406.    Affirmed,  1  H.  L.  Cas.  538. 


5.  Obtaikiko  Dsclabatiok  of  LBarriMACY 

OF  Childben. 

a.  Generally. 

Juriadietion  of  Diyoroe  Ctonrt.]— 21  &  22  Vict, 
c.  98,  enables  persons  to  estaUish  their  legiti- 
macy  and  the  validity  of  inarriages^  and  th€ 
right  to  be  deemed  natttral-bom  svbjeets  by  op- 
plication  to  th€  Cimrt  of  Divorce  and  Matri- 
monial Causes, 

By  22  &  28  Vict.  c.  61,  s.  7,  the  right  of  appeal 
to^  the  Iloitse  of  Lords  given  by  20  k  21  Vict.  c. 
85,  8.  66,  is  extended  to  all  sentences  and  final 
judgments  on  petitions  under  the  act. 

The  10th  section  does  not  prevent  the  court 
from  inquiring,  in  any  case,  into  the  merits  of  a 
petition,  but  only  that  its  decree  shall  not  have 
any  effect  upon  the  final  judgment  already  pro- 
nounced of  another  competent  court.  Shedden 
V.  Patrick,  2  S.  &  T.  170  ;  30  L.  J.,  Mat.  217  ; 
6  Jur.,  N.  8.  1163  ;  3  L.  T.  592 ;  9  W.  R.  285. 

As  to  Title  of  Honour.] — The  Legitimacy 

Declaration  Act  (21  k  22  Vict.  c.  93),  gives  the 
court  no  jurisdiction  to  investigate  or  decide 
upon  a  claim  to  a  title  of  honour,  and  allegations 
in  a  petition,  to  the  effect  that  by  reason  of  the 
&cts  therein  set  out  the  petitioner  was  entitled  to 
a  baronetcy,  were  ordered  to  be  struck  out  as 
irrelevant.  Frederick  v.  Att.-Oen,,  3  L.  R.,  P. 
196  ;  43  L.  J.,  Mat.  32  ;  30  L.  T.  767  ;  22  W.  R. 
416. 


As  to  Petitioner's  Grandfather.]— The 

Probate  Division  has  no  power  under  the  Legiti- 
macy Declaration  Act  (21  &  22  Vict.  c.  93)  to 
make  a  decree  establishing  the  legitimacy  of  a 
petitioner's  grandfather.  Insufficiency  of  this 
act  in  this  respect  commented  on.  DoddsY.  Att.- 
Oen,y  42  L.  T.  402. 

As  to  Property— Lex  loci  rei  sit«.]— The 

question  of  legitimacy  having  relation  to  real  es- 
tate, is  a  question  which  each  country  will  answer 


for  itself.  Fenton  v.  IrivingsUme,  3  Macq.  H.  L. 
C.  497,  656. 

In  deciding  the  title  to  real  estate,  the  lex  loci 
rei  sitse  must  always  prevail,  so  that  a  person 
legitimate  by  the  law  of  his  birthplace,  and  of 
the  place  where  his  parents  were  married,  may 
not  be  regarded  as  legitimate  to  take  a  real  es- 
tate by  inheritance  elsewhere.    lb. 

In  respect  to  immovable  property,  the  rule 
is,  that  the  law  of  the  countiy  in  which  it  is  situ- 
ated governs  the  tenure,  the  title,  and  the  descent. 
lb, 

Preinmption  of  Legitimacy.] — Qn  the  birth  of 
a  child  shortly  after  marriage  the  presumption  of 
legitimacy  clearly  exists  until  rebutted  by  satis- 
factory evidence  to  the  contrary.  Parsons,  In 
re,  18  L.  T.  704. 

Allegation  that  Petitioner  is  Heir-at-law.] — 
Under  the  Legitimacy  Declaration  Act  (21  &  22 
Vict.  c.  93),  the  court  cannot  determine  whether 
or  not  the  petitioner  is  heir-at-law  to  another 
pei'son,  and  allegations  to  that  effect  in  the  body 
of  the  petition  or  in  the  prayer  thereto  are  in- 
admissible. Mansel  v.  Att,'Oen,,  2  P.  D.  265  ; 
46  L.  J.,  P.  64  ;  25  W.  R.  879. 

Status  of  Child  depends  on  Statu  of  Father.] 

— The  status  of  the  child,  with  respect  to  its 
capacity  to  be  legitimated  by  the  subsequent 
marriage  of  its  parents,  depends  wholly  on  the 
status  of  the  putative  father,  not  on  that  of 
the  mother.  Udny  v.  Udny,  1  L.  R,,  H.  L.  (Sc.) 
441. 

According  to  English  law — where  at  the  time 
of  a  bastard's  birth  the  &ther  has  his  domicil  in- 
England — no  subsequent  change  of  domicil  can 
render  practicable  the  bastard's  legitimation. 
Ih, 

Scotch  Xarriage.] — A  Scotch  marriage 

can  legitimate  the  previously-born  children  of 
the  married  persons,  so  as  to  enable  them  to 
succeed  as  heirs  to  real  estate  in  Scotland.  The 
child  of  a  Scotchman,  though  bom  in  England, 
becomes  legitimate  for  all  civil  purposes  in  Scot- 
land, by  the  subsequent  marriage  of  the  parents 
in  England,  if  the  domicil  of  the  father  was  and 
continued  throughout  to  be  Scotch.  Neither  the 
place  of  the  marriage  nor  the  place  of  the  birth 
of  the  child  will,  under  such  circumstances, 
affect  the  status  of  the  child.  Dalhtntsie  v. 
M'Douall,  7  C.  &  F.  817.  See  MunroY.  Mttnro,  7 
C.  &  F.  842. 

In  order  to  entitle  the  children  of  a  putative 
marriage,  which  has  been  declared  void,  to  the 
status  of  legitimacy,  under  the  Scotch  law,  the 
parents  must  be  justifiably  ignorant  of  the  sub- 
sistence of  the  impediment  which  led  to  the 
nullity,  and  the  impediment  must  be  a  matter  of 
fact  and  not  of  law  only.  Shaw  v.  Gould,  3- 
L.  R.,  H.  L.  55 ;  87  L.  J.,  Ch.  433 ;  18  L.  T. 
833. 

Bigamy.] — A  man  and  woman  were  married 
in  1874,  but  the  woman  having  previously  gone 
through  a  ceremony  of  marriage  with  a  man 
whose  wife  was  living  at  the  time,  they  prayed 
the  court  to  declare  their  marriage  had  in  1874 
valid  : — Held,  that  this  was  included  within  21 
&  22  Vict.  c.  93,  8. 1.  ShUson  v.  Att.-Oen.,  22 
W.  R.  831. 
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DomioU  of  PetitioiLer  not  English — ^Ho  Fro* 
perty  in  England.] — ^A  petition  was  filed  by  a 
£on,  a  minor,  by  his  guardian,  under  21  k  22 
Vict.  c.  93,  for  a  declaration  of  his  legitimacy. 
The  marriage  of  his  parents  took  place  in  1864. 
In  1856  his  mother  went  through  a  ceremony  of 
marriage  with  one  Hawkins,  who  was  previously 
married,  and  whose  wife  was  then  living.  The 
petition  contained  a  prayer  that  this  marriage  of 
1856  might  be  declared  null  and  void,  in  which 
event  the  legitimacy  of  the  petitioner  would 
follow  as  a  matter  of  course.  Hawkins  was  cited 
to  see  proceedings.  The  mother  was  not  cited, 
bat  was  ezamin^  as  a  witness  at  the  hearing, 
when  it  was  admitted  that  the  petition  could  not 
be  sustained  under  the  Legitimacy  Declaration 
Act>,  the  domicil  of  the  petitioner  being  Australian 
and  not  English,  and  there  being  no  property  in 
England  which  could  be  affected  by  the  decree. 
The  court  declined  to  treat  the  proceedings  as  if 
instituted  for  a  declaration  of  the  nullity  of  the 
marriage  of  1856,  and  dismissed  the  petition. 
Johmtone  v.  Att^Gen.,  43  L.  J.,  Mat.  3  ;  29  L.  T. 
547  ;  22  W.  R.  208. 

Jews.] — ^A  father,  who  was  a  Jew,  by  his  will 
gave  his  daughters  benefits  contingent  upon 
their  marrying  according  to  the  tenets  of  the 
Jewish  religion,  and  determinable  upon  their 
marrying  oUierwise.  By  a  codicil  he  gave  his 
residuary  estate  to  the  children  of  his  sons  and 
daughters.  The  father  at  his  death  left  a  son 
who  had  eight  children,  of  whom  three  were 
bom  before  marriage,  and  were  the  children  of 
his  wife.  He  knew  of  the  facts  attending  the 
births  of  the  eight  children,  all  of  whom  were 
living  at  the  date  of  his  codicil.  By  the  Jewish 
law,  the  subsequent  marriage  of  parents  legiti- 
mizes children  bom  before  marriage  : — Held, 
that  the  children  bom  before  marriage  did  not 
take  under  the  gift.  Levy  v.  Solomon,^  37  L.  T. 
.263  ;  25  W.  R.  842. 

8nit  to   EstabllilL]  —  Family  estates   stood 
limited  to  an  eldest  son  for  life,  with  remainder 
to  his  male  issue  in  taU,  with  remainder  to  the 
second  son  for  life,  with  remainder  to  his  male 
issue  in  tail,  with  remainder  to  the  eldest  Bon*s 
female  issue  in  tail,  with  remainder  to  the  second 
son's  female  issue  in  tail,  with  remainders  over. 
The  eldest  son  and  wife  were  divorced,  at  the 
husband's  suit,  by  a  decree  of  the  Divorce  Court ; 
but  no  child  of  the  marriage  having  been  born 
•during  a  cohabitation  of  six  years,  a  female  child 
was  bom  of  the  wife  after  an  interval  of  nearly 
eighteen  months  after  cesser  of  cohabitation  with 
her  husband,  a  few  weeks  only  after  the  decree 
nisi  in  the  Divorce  Court  was  pronounced,  but 
before  the  decree  absolute  was  pronounced.   The 
child  must  have  been  begotten  before  the  pro- 
ceedings in  the  Divorce  Court  were  instituted. 
The  eldest  son  taking  no  steps  to  raise  the  ques- 
tion of  legitimacy  (3  the  child,  and  neither  he 
nor  the  second  son  having  any  male  issue,  a 
.^mall  personal  settlement  was,  after  the  decree 
absolute,  made  by  the  mother  of  the  eldest  son, 
with  the  privity  of  the  second,  for  the  express 
purpose  of  raising  the  question,  the  settlement 
giving  successive  interests  to  the  children  living 
at  the  date  of  the  marriage  between  the  eldest 
son  and  his  then  divorced  wife  and  to  the  second 
son.    The  latter  then  filed  a  bill  to  have  the 
trusts  of  the  settlement  carried  into  execution, 
npon  an  all^ation  that  the  trustee  declined  to 


act  except  under  the  direction  of  the  court, 
charging  the  illegitimacy  of  the  child,  and  claim- 
ing an  immediate  interest  In  the  trust  f  und^  The 
settlement  was  admittedly  made  for  the  purpose 
of  settling  the  succession  to  the  family  estates  : 
— Held,  that  a  suit  so  circumstanced,  being 
merely  manufactured  for  the  purpose  of  com- 
pelling the  present  trial  in  an  indirect  way  of  an 
important  question  affecting  the  title  to  large 
estates,  namely,  the  status  of  legitimacy  or  ille- 
gitimacy of  the  infant,  was  not  maintainable. 
Cooke  V.  Cooke,  4  De  G.,  J.  &  S.  704. 

Declaration  of— Previous  Sentenoe  of  Hnllity.] 
— On  a  question  of  legitimacy  there  were  in  evi- 
dence a  sentence  of  nullity  of  the  marriage  of  a 
minor  for  want  of  her  Cither's  consent,  and  a 
statement  in  the  parish  register  that  the  marriage 
took  place  by  licence  with  the  consent  of  the 
mother  of  the  bride,  but  nothing  as  to  the 
father's  consent.  There  was,  however,  evidence 
leading  to  the  conclusion  that  the  sentence  had 
been  obtained  by  collusion  between  the  husband 
and  wife,  and  that  the  father  had  been  aware 
and  did  not  disapprove  of  the  match : — Held, 
fifty  yeais  after  the  date  of  the  sentence  of 
nullity,  that  the  marriage  ought  to  be  presumed 
valid.  HarrUon  v.  SmUhampton  (^Mayoff  Jfe."), 
4  De  G.,  M.  &  G.  137  ;  18  Jur.  1,  S.  P.,  Jiireht 
In  re  J 17  Beav.  368. 


b.  Praotioe. 

Petition.] — A  form  of  petition  is  set  out  in 
Shedden  v.  AU.-Gen.,  2  S.  &  T.  170 ;  30  L.  J., 
Mat.  217. 

When  the  proceedings  are  instituted  by  one 
who  claims  real  estate  in  England,  circumstances 
may  be  stated  in  the  petition  to  support  such 
claim.  Mamel  v.  Att-Gen,,  2  P.  D.  265;  46 
L.  J.,  P.  64  ;  25  W.  R.  879. 


Of  Infant.] — ^A  petition,  presented  on  be- 


half of  an  Infant  to  establish  his  legitimacy,  can 
only  be  so  by  a  guardian  assigned  to  him  by  the 
court.     Upton,  In  re,  6  Jur.,  N.  S.  404. 

But  the  court  refused  to  appoint  a  guardian  to 
an  infant,  for  the  purpose  of  presenting  a  peti- 
tion on  his  behalf  until  the  matter  had  been  re- 
ferred to  the  registrar,  to  ascertain  whether  the 
institution  of  the  suit  was  likely  to  be  of  benefit 
to  the  infant.  CJuiplin,  In  re,  1  L.  R.,  P.  328  ; 
36  L.  J.,  Mat.  49  ;  16  L.  T.  154. 

And  tJie  court  afterwards,  being  satisfied  from 
the  report  that  the  object  of  the  suit  was  to 
prove  that  the  infant  was  illegrltimate,  refused  to 
appoint  a  guardian.  S,  C,  36  L.  J.,  Mat.  90 ; 
16  L.  T.  612  ;  15  W.  R.  1048. 

Who  Bespondent.] — The  attorney-general  is 
the  necessary  lespondent ;  petitioners  have  a 
right  to  have  their  case  heard  as  between  them- 
selves and  him,  and  the  parties  cited,  pro  in- 
teresse  suo,  cannot  sustain  a  plea  of  res  judicata, 
as  between  themselves  and  the  petitioners,  in 
bar  of  the  whole  proceedings.  Shedden  v. 
Patrick,  2  S.  &  T.  170  ;  30  L.  J.,  Mat.  217  ; 
6  Jur.,  N.  S.  1163  ;  3  L.  T.  592  ;  9  \V.  R.  285. 

The  answer  of  the  attorney-general  tx)  a  peti- 
tion should  be  a  formal  traverse  of  the  allega- 
tions in  the  petition,  Ryve^,  In  re,  1  L.  R.,  P. 
23  ;  35  L.  J.,  Mat.  6  ;  1 3  Jur.,  N.  S.  878  j  13  L.  T. 
305;14  W.  R.17. 
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Parties  to  be  Cited.] — ^When  a  party  applying 
to  the  court  to  declare  the  validity  of  a  marriage 
has  filed  a  petition,  he  should  ask  permission  to 
cite  individuals  to  see  proceedings,  and  shew 
sufficient  reason  why  they  should  be  selected. 
Sh-eddeiif  Jnre^  6  Jur.,  N.  S.  151. 
'  The  court  will  not  take  upon  itself  to  decide 
who  shall  be  cited  to  see  proceedings.  The  peti- 
tioner should  ask  leave  to  cite  some  person 
specified,  and  shew  that  he  is  a  person  fit  to  be 
cited.     Uj)tan  v.  Att^-Gen.j  32  L.  J.,  Mat.  177. 

A  peison  not  cited,  who  has  no  real  interest  in 
opposing  a  petition  for  a  declaitition  of  legiti- 
macy, will  not  be  allowed  to  intervene.    lb, 

Strikiiig  out  Fetitioii.] — In  a  petition  under 
the  Legitimacy  Declaration  Act,  the  court  struck 
out  80  much  of  the  petition  as  prayed  for  a  de- 
claration that  the  petitioner's  father  was  the 
legitimate  child  of  the  petitioner's  grandfather, 
the  Probate  Division  having  no  power  under  the 
Legitimacy  Declaration  Act  to  make  a  decree 
establishing  the  legitimacy  of  a  petitioner's 
grandfather.    Dodds  v.  AtL-Oen.,  28  W.  R,  278. 

Gomxnission  to  Examine  Witnesses.] — When  a 
piotion  is  made  for  an  order  for  a  commission  to 
examine  witnesses  abroad,  the  affidavit  on  which 
the  motion  is  founded  should  set  out  the  names 
of  the  witnesses  whom  it  is  proposed  to  examine. 
Byves  v.  AtU-Qm,,  1  L.  R.,  P.  23. 

Pleadings — Pedigree  to  be  Set  out.]  —  The 
pedigree  of  parties  claiming  to  be  related  to  a 
deceased  intestate  as  against  the  Queen's  proc- 
tor's allegation  of  bastardy,  must  be  set  out,  but 
it  is  sufficient  to  aver  that  B.  was  the  legitimate 
child  of  A.,  and  his  lawful  wife,  without  stating 
the  time  or  place  of  the  marriage,  or  the  name 
of  the  wife,  or  the  date  of  the  birth  of  B.  D-yke 
V.  WallU,  2  S.  &  T.  466  ;  31  L.  J.,  P.  97  ;  8  Jur., 
N.  S.  417  ;  6  L.  T.  227  ;  10  W.  R.  631. 

In  answer  to  the  Queen's  proctor's  declaration 
of  bastardy,  the  steps  of  the  pedigree  must  be 
set  out,  but  it  is  not  necessary  to  plead  that  a 
marriage  was  solenmized  at  a  particular  time 
and  place,  and  that  certain  issue  was  bom  after 
the  date  of  the  marriage.  DyJte  v.  Williams^  2 
S.  &  T.  465 ;  31  L.  J.,  P.  90 ;  6  L.  T.  227 ;  10 
W.  R.  586. 

Contents — ^Amendment  of.] — In  a  petition 

under  the  Legitimacy  Declaration  Act,  the  peti- 
tioner may  allege  that  he  claims  real  estate,  and 
may  also  state  how  he  claims  it ;  but  he  cannot 
allege  or  pray  for  a  declaration  that  he  is  entitled 
to  such  estate  to  the  exclusion  of  some  other  per- 
son,— e.g.  by  reason  of  the  illegitimacy  of  the 
person.  A  petitioner  alleged  that  he  claimed 
real  estate  as  heir-at-law  of  his  father,  and  that 
E.  B.  M.  also  claimed  to  be  such  heir-at-law. 
Leave  to  cite  E.  B.  M.  was  refused,  on  the  ground 
that  E.  6.  M.  was  not  interested  in  disputing  the 
only  facts  which  the  court  was  competent  to 
determine, — ^i.e,  the  legitimacy  of  the  petitioner 
or  the  marriage  of  his  pai^nts.  The  court  has 
power  to  amend  the  pleadings  at  any  time,  and, 
if  necessary,  to  order  allegations  to  be  re-inserted 
which  jt  had  previously  directed  to  be  struck  out. 
Maruel  v.  Alt,-  Qen,,  4  P.  D.  232  ;  48  L.  J.,  P.  42  ; 
40  L.  T.  367  ;  26  W.  R.  316. 

Trial  of  Issues  by  Jury.]— In  an  interest  suit, 
in  which  a  question  of  legitimacy  was  raised  be- 


tween a  person  claiming  to  be  the  lawful  nephew 
and  next  of  kin  of  a  deceased  intestate  and  the 
Queen's  proctor,  the  court  directed  the  issues 
joined  to  be  tried  by  a  jury,  on  the  application 
of  the  next  of  kin,  although  the  application  was 
opposed  by  the  Queen's  proctor*  Queen's  Proctor 
V.  Williams,  4  S.  &  T.  221  ;  31  L.  J.,  P.  86. 

The  court  will  generally,  at  the  request  of 
either  party  to  the  petition,  direct  issues  raised 
to  be  tried  by  a  jury.  Bouverie,  In  n;,  2  S.  &  T, 
548  ;  31  L.  J.,  Mat.  79  ;  6  L.  T.  692  ;  10  W.  R. 
811. 

The  case  cannot  be  tried  by  a  jury  unless  an 
issue  has  been  raised.  Ryves  v.  Att.*  Gen,,  1  L.  R.» 
P.  23  ;  35  L.  J.,  Mat.  6  ;  13  Jur.,  N.  S.  878 ;  13 
L.  T.  305;  14  W.  R.  17. 

Postponement  of.] — ^Where,  on  an  appli« 


cation  for  the  postponement  of  a  trial  by  the 
attorney-general,  his  affidavit  stated  that  certain 
documents  already  in  his  possession  were  likely 
to  lead,  on  inquiry,  to  further  information,  the 
court  granted  the  application  on  this  ground. 
Ryves  v.  Att,-Gen.,  14  W.  R.  409. 

Costs  in  Snits.] — Semble,  that  the  court  has 
no  power  under  the  Legitimacy  Declaration  Act 
to  condemn  in  costs  a  party  who  is  cited,  and 
who  is  unsuccessful  in  his  opposition  to  the  de- 
claration prayed  for  in  the  petition.  Frederick 
.V.  AU.-Gen.,  3  L.  R.,  P.  196  ;  43  L.  J.,  Mat.  32  ; 
30  L.  T.  767  ;  22  W.  R.  416. 

A  petitioner,  who  is  resident  out  of  the  juris- 
diction of  the  court,  cannot  be  compelled  to  give 
security  for  costs.  Shedden  v.  Alt,-  Gen,,  36  L.  J. , 
Mat.  132 ;  16  L.  T.  746  ;  15  W.  R.  1093. 

0.  Evidence. 

Declarations.] — Declarations  of  members  of  a 
family  in  questions  of  legitimacy  are  not  admis- 
sible post  litem  motam,  whether  the  lis  is  known 
or  not  known  to  the  person  making  the  declara- 
tions. Shedden  v.  Ait.- Gen,  and  Patrick,  2 
S.  &  T.  170 ;  30  L.  J..  Mat.  217 ;  6  Jur.,  N.  S. 
1163  ;  3  L.  T.  592 ;  9  W.  R.  285. 

To  constitute  lis  mota,  for  this  purpose,  there 
must  be  more  than  the  existence  of  tne  state  of 
facts  on  which  the  claim  is  founded,  or  even  of 
litigation  on  kindred  matters ;  but  there  must 
have  been  a  controversy  in  respect  of  the  very 
point  in. dispute  as  to  which  the  evidence  is 
tendered.    A, 

On  an  issue  whether  the  plaintiff  was  the 
natural  son  of  H.  C,  declarations  of  J.  C,  brothei 
of  H.  C,  were  tendered  as  evidence  of  the  rela- 
tionship between  the  plaintiff  and  H.  C. : — Held 
that  such  declarations  did  not  fall  within  the 
exception  which  admits  declarations  of  members 
of  the  family  in  cases  of  pedigree.  Crispin  v 
JDoglimi,  3  8.  &  T.  44  ;  32  L.  J.,  P.  109  :  J 
L.  T.  91 ;  11  W.  R.  500. 

In  an  administration  suit,  the  only  questior 
before  the  jury  was,  whether  D.,  through  whom 
the  defendant  claimed,  was  legitimate.  The  de- 
fendant, after  producing  prim&  facie  evidence  oi 
the  legitimacy  of  D.,  tendered  his  declarations 
The  plaintiff  objected  to  the  admissibility  oi 
these  declarations,  and  tendered  evidence  on  tht 
voir  dire  for  the  purpose  of  shewing  that  the  de- 
clarant was  not  a  member  of  the  family.  Thi 
court  being  of  opinion  that  the  defendant  hac 
made  out  a  prim&  facie  case  of  the  declarant's 
legitimacy,  admitted  the  evidence  of  the  declara 
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tions,  and  lejectcd  the  evidence  on  the  voir  dire 
tendered  by  the  plaintiff.  Illtchens  v.  Eardleih 
2  L,  R.,  P.  241 ;  40  L.  J.,  Mat.  70 ;  25  L.  T. 
163. 

Asserted  marriage  between  A.  and  B.  in  1 773. 
In  1800,  C,  their  eldest  son,  claimed  certain  pro- 
perty, to  which,  if  legitimate,  he  was  entitled, 
bat  which  was  then  in  the  possession  of  D.,  his 
maternal  nncle.  D.  answered,  saying  that  he 
should  be  ready  to  defend  any  action  which  C. 
might  bring,  and  communicated  the  fact  that  the 
claim  had  been  made  to  the  paternal  uncle  of  C. 
C.  replied  that  his  object  was  to  establish  his 
legitimacy,^ and  did  not  follow  up  the  claim  to 
the  property  by  any  suit  or  action.  In  a  pro- 
ceeding under  the  Legitimacy  Declaration  Act  to 
establish  the  fact  of  marriage  between  A.  and  B. : 
— Held,  that  a  controversy  had  arisen  in  1800 
between  C.  and  D.  upon  the  very  question  in- 
volved in  the  litigation,  and  that  declarations  by 
members  of  his  family  subsequent  to  1800 
were  inadmissible  as  made  post  litem  motam. 
Frederick  v.  AtL-Gen.,  3  L.  R.,  P.  270  ;  44  L.  J., 
Mat.  1 ;  32  L.  T.  39. 

A  deed,  dated  1803,  to  which  members  of  the 
family  were  parties,  was  tendered  for  the  purpose 
of  proving  by  means  of  the  recitals  in  the  deed 
declarations  by  them,  but  was  rejected  on  the 
ground  that  the  declarations  were  made  post 
litem  motam.  It  was  then  tendered  as  evidence 
of  conduct  or  a  solemn  act  done  by  the  parties  : 
— Held,  that  it  was  inadmissible  for  the  purpose 
for  which  it  was  tendered.    lb. 

Evidence  of  declarations  by  members  of  the 
family  subsequent  to  1800  as  to  statements  made 
by  other  members  of  the  family  concerning  the 
marriage  prior  to  lis  mota  was  also  tendered  and 
rejected  as  falling  within  the  principle  of  decla- 
rations made  post  litem  motam.    lb, 

A  deed,  of  date  1826,  made  between  D.  and 
other  parties,  ,was  tendered  and  received  for  the 
purpose  of  shewing  that  the  property  claimed  by 
C.  had  been  dealt  with  adversely  to  his  family 
from  the  death  of  B.  his  mother,  down  to  the 
present  time.    J  b. 


Of  Dooeased  FerioiL] — ^In  such  a  case  evi- 


dence of  declarations  made  by  a  deceased  person, 
other  than  the  deceased  in  the  cause,  is  inadmis- 
sible, nnleas  the  relationship  is  proved  aliunde ; 
but  evidence  of  declarations  made  by  the  deceased 
in  the  cause  is  admissible.  Dyke  v.  Williams, 
31  L.  J.,  P.  157  ;  6  L.  T.  726. 

Of  InterMted  Person.} — The  legitimacy 


of  the  defendants  in  an  ejectment  being  in  issue, 
they  tendered  the  declarations  of  their  natural 
father,  made  after  their  birth,  that  a  prior 
marriage,  contracted  by  him  with  a  woman  who 
was  alive  at  the  time  of  his  de  facto  marriage 
with  the  defendant's  mother,  was  invalid : — ^Held, 
inadmissible,  the  relationship  not  being  estab- 
lished except  by  the  evidence  itself,  and,  semble, 
as  being  made  by  an  interested  party.  Plant 
V.  Taylor,  7  H.  &  N.  211  ;  31  L.  J.,  Ex.  289  ;  8 
Jur.,  N.  S.  140. 

Bvidenoe  of  Parents  as  to  Acoess.] — Neither 
husband  nor  wife  can  be  examined  for  the  pur- 
pose of  proving  non-access  during  marriage. 
Nor  can  either  be  examined  as  to  any  collateral 
fact,  for  the  purpose  of  proving  non-access  ;  as 
that  the  husband,  at  a  particular  time,  lived  at 
a  distance  from  his  wife  and  cohabitatcd  with 


another  woman.    Jtex  v,  Stmrton,  5  A.  &  E.  180 ; 
6  N.  &  M.  575  ;  2  H.  &  W.  209. 

A  mother's  evidence  is  inadmissible  to  prove 
the  legitimacy  or  illegitimacy  of  her  child  bom 
during  wedlock.  Atchli-y  v.  Sprigg,  33  L.  J., 
Ch.  345  ;  10  Jur.,  N.  S.  144  ;  10  L.  T.  16  ;  12 
W.  R.  364. 

A  defendant  in  a  testamentary  suit  claimed  to 
be  lawful  nephew  and  one  of  the  next  of  kin  of 
the  deceased : — Held,  that  the  declarations  by  the 
defendant's  mother  as  to  her  marriage  with  his 
father  were  inadmissible  without  previous  proof 
of  such  marriage.  Dyke  v.  Williams,  31  L.  J., 
P.  157  ;  6  L.  T.  726. 

In  an  action  to  try  the  legitimacy  of  the 
child  of  a  married  woman,  no  question  tending- 
directly  or  indirectly  to  prove  or  disprove  access 
on  the  part  of  her  husband  can  be  asked  of  the 
husband  or  of  the  wife.  Hamp  v,  Robinson,  16 
L.  T.  29. 

Evidence  of  what -occurred  during  a  conversa- 
tion between  the  husband  and  wife,  if  given  by  a 
third  person,  is  receivable  as  evidence  of  a  fact. 
lb. 

An  agreement  executed  by  husband  and  wife 
who  have  been  living  apart,  to  live  together 
again,  is  receivable  to  raise  a  presumption  of 
previous  non-access,  as  being  an  act  done  by  the 
parties.    lb. 

Evidence  of  a  husband  on  the  question  of 
non-access,  and  consequent  legitimacy  of  some 
of  the  children  born  during  the  marriage,  is 
admissible,  but  not  to  be  acted  upon  unless 
corroborated  by  other  evidence.  Teartoood,  In 
re,  6  Ch.  D.  645  ;  46  L.  J.,  Ch.  478  ;  26  W.  R. 
461. 

A,  married  B.  on  the  6th  of  July,  1866.  In 
September,  1865,  they  voluntarily  separated, 
but  the  marriage  was  never  dissolved  by  sen- 
tence of  divorce,  nor  was  there  any  judicial 
separation.  A  child  was  bom  on  the  13th'  of 
May,  1866.  B.  went  to  live  with  another  man, 
R.,  in  November,  1866,  and  lived  with  him  as 
his  wife  imtil  shortly  before  her  death  in  April, 
1876.  She  had  three  children  bom  in  1868, 
1870,  and  1873  respectively,  who  were  described 
in  their  baptismal  certificates  with  the  surname 
of  R.,  and  were  supported  by  him  and  reputed 
his  children.  On  a  petition  by  the  child  bom 
in  May,  1866,  to  have  a  fund  in  court  carried 
over  to  his  separate  account  as  being  solely  en- 
titled under  a  gift  in  a  will  "  in  trust  for  all  the 
children  or  any  the  child  of  B.,"  an  affidavit  of 
A.,  the  husband,  admitted  to  prove  non-access 
to  B.  since  Christmas,  1865,  and  that  he  had  not 
seen  her  since  that  date,  and  that  consequently 
the  other  three  children,  though  bom  during  the 
continuance  of  the  marriage,  were  illegitimate. 
lb. 

Held,  also,  that  though  all  the  children  above 
mentioned  were  alive  at  the  date  of  the  will, 
yet,  it  being  possible  for  B.  to  have  future 
legitimate  children,  only  legitimate  children 
could  take,  so  that  the  petitioner,  being  the  only 
legitimate  child,  was  entitled  to  the  whole  of 
the  trust  fund.    lb. 


In  Proceedings  before  Justices  for  Kain- 

tenanoe.] — Proceedings  by  guardians  of  the  poor 
before  justices  against  a  husband,  to  compel  him 
to  maintain  a  child  which,  although  bom  of  his 
wife  in  wedlock,  he  refuses  to  maintain  on  the 
ground  that  he  is  not  its  father,  are  not  "  pro- 
ceedings instituted  in  consequence  of  adultery,'* 
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within  the  meaning  of  the  Evidence  Further 
Amendment  Act,  1869  (32  &  33  Vict.  c.  68),  s.  3, 
so  as  to  make  his  evidence  admissible  to  prove 
non-access  to  his  wife,  and  thereby  bastardize 
the  child.  Nottingham  Union  ( Guardians')  v. 
Tamkinson,  4  C.  P.  D.  343  ;  48  L.  J.,  M.  C.  171  ; 
28  W.  R.  161. 

Personal  Sesemhlanoe.]  —  On  a  question  of 
disputed  patemitj,  evidence  of  personal  resem- 
bUnoe  between  the  child  and  his  alleged  father 
is  admissible.    Bagot  v.  Bagat,  1  Jr.  Cb.  D.  308. 

Entry  in  Family  Bible.] — ^An  entry  in  a  family 
Bible  of  the  births  of  children,  made  by  their 
mother  shortly  after  their  birth,  is  good  evidence, 
in  the  absence  of  other  and  bettor  testimony,  such 
children  having  been  neither  baptized  nor  re- 
gistered.    Athcroft  V.  Powelly  12  W.  R.  301. 

Claim  to  Property — Onus  probandi.] — Where 
an  issue  is  raised  between  the  crown  alleging 
the  bastardy  of,  and  parties  claiming  to  be  re- 
lated to,  a  deceased  intestate,  the  burden  of 
proof  is  on  the  parties  setting  up  the  relationship. 
Emsleyy  In  goods  of,  2  S.  &  T.  491. 

Probability  of  Aceess — ^Presumption.] — Where 
the  evidence  as  to  the  probability  of  access 
between  husband  and  wile  is  such  as  to  leave 
any  reasonable  doubt  on  the  mind  of  the  court, 
the  presumption  is  in  favour  of  the  legitimacy 
of  the  child.  The  onus  of  proof  that  the  child 
was  not  the  child  of  the  husband,  lies  on  the 
party  contesting  the  legitimacy.  Plotces  v. 
Bosstfg,  2  Drew.  &  Sm.  145, 

Bebutting  Presumption.] — To  rebut  the 

presumption  that  a  child  born  in  wedlock  is 
legitimate,  it  is  not  necessary  to  prove  that 
generative  access  between  the  husband  and  wife 
was  physically  impossible,  but  it  is  enough  to 
shew  circumstances  in  the  conduct  of  the  par- 
ties,  and  otherwise,  which  render  the  moral 
presumption  against  such  access  irresistible. 
Gurney  v.  Gtinwy,  1  Hem.  k  M.  413  ;  32  L.  J., 
Ch.  456 ;  9  Jur.,  N.  S.  514 ;  8  L.  T.  380 ;  11 
W.  R.  659. 

To  rebut  the  presumption  of  legitimacy,  though 
it  is  not  necessary  to  prove  impossibility  of 
access  on  the  part  of  a  husband,  the  evidence 
must  preponderate,  so  as  to  convince  the  mind  of 
the  judge  that  access  did  not  take  place  at  a 
time  and  under  circumstances  which  would 
enable  the  husband  to  be  the  father  of  the  child. 
Atchley  v.  Sprigg,  33  L.  J.,  Ch.  345 ;  10  Jur., 
N.  S.  144  ;  10  L.  T.  16  ;  12  W.  R.  364. 

Where,  however,  husband  and  wife  lived  to- 
gether for  nine  years  without  having  a  child,  and 
then  separated  and  never  lived  together  again, 
and  a  child  was  bom  ten  years  after  the  separa- 
tion, while  the  wife  was  in  the  habit  of  commit- 
ting adultery  witli  another  man,  which  child 
was  treated  by  the  paramour  as  his  own,  and 
was  called  by  his  surname,  and  brought  up 
by  bim,  the  child,  notwithstanding  possibility  of 
access  on  the  part  of  the  husband,  was  held  to 
be  illegitimate.    Ih, 

Testator  bequeathed  government  annuities 
upon  trust  for  his  daughter  C.  for  life,  and  after 
her  decease  for  her  chlldran  equally.  C.  married 
H.  G.,  and  by  him  had  two  children  at  the  time 
when  H.  G.  deserted  her  and  his  family.  C. 
went  to  live  with  a  man  named  J.  H.,  and  while 


living  with  him  had  live  children,  the  eldest  of 
whom  was  M.,  who  was,  according  to  the  evi- 
dence, born  during  the  lifetime  of  H.  G.  M. 
claimed  a  share  of  the  fund  in  court : — Held, 
that,  considering  all  the  circumstances  from 
which  non-access  between  the  husband  and  wife 
might  be  Inferred,  the  presumption  of  the 
legitimacy  of  M.  was  rebutted,  and  that  she  was 
not  entitled  to  auy  share  of  the  fund.  Ilawes  v. 
Draeger,  23  Ch.  D.  173  ;  52  L.  J.,  Ch.  449  ;  48 
L.  T.  518  ;  31  W.  R.  576. 


Strong  Eridenee  Beqnired.] — When,  after 


open  courtship  and  constant  intercourse,  a  man 
and  woman  (she  being  ultimately  in  an  advanced 
state  of  pregnancy),  hurry  on  their  marriage  to 
prevent,  or  to  mitigate,  scandal ;  and  where  in 
less  than  seven  weeks  after  the  marriage  she 
gives  birth  to  a  child ;  the  presumption  of  the 
husband's  paternity  to  that  child  is  next  to 
insuperable.  Gardner  v.  Gardner,  2  App.  Cas, 
723. 

The  presumption  is  not  a  presumptio  juris  et 
de  jure,  but  a  presumption  of  fact.    Ih, 

When  a  man  has  been  reputed  all  his  life  to 
be  the  legitimate  child  of  his  parents,  persons 
who  dispute  his  legitimacy  after  his  deatn  must 
produce  very  strong  and  unequivocal  evidence 
in  support  of  their  contention.  Haslam  v.  Cron, 
Olirant,  In  re,  19  W.  R.  968. 

Effoet  of  Proof  of  Legitimaey.] — Proof  of  the 
legitimacy  of  the  offspring  is  proof  of  the 
validity  of  the  marriage.  CamphcU  v.  Campbell, 
1  L.  R.,  H.  L.  (Sc.  App.)  182. 

See  also  Bastabdy. 


6.  ACTioKS  FOB  Breach  of  Pbomibe  to 

Mabby. 

a.  When  Maintainable. 

Administrator.] — An  administrator  cannot 
maintain  an  action  for  a  breach  of  promise  of 
marriage  to  the  intestate,  where  no  special 
damage  is  alleged.  Chamberlain  y,  Williamson, 
2  M.  &  S.  408. 

Promise— Third  Person.] — An  expression  to 
third  persons  of  an  Intention  to  many  another,  not 
uttered  in  the  hearing  of  or  communicateid  to 
such  person  by  the  authority  of  the  party  ex- 
pressing the  Intention,  does  not  amount  to  a  pro- 
mise so  as  to  sustain  the  action.  ColeY,  Cotting- 
ham,  8  C.  &  P.  75. 

Contract  made  out  of  Jnrisdietion  of  Court.] — 

Two  British  subjects,  being  in  Germany,  became 
engaged  to  marry.  The  plaintiff  came  to  England, 
and  there  received  a  letter  written  and  posted  by 
the  defendant  in  Germany,  in  which  she  declined 
to  carry  out  her  engagement.  The  plaintiff 
issued  a  writ  of  summons  under  the  Common  Law 
Procedure  Act,  1852  (15  k  16  Vict.  c.  76),  s.  18  : 
— Held,  that  the  words  "  cause  of  action,"  in  the 
section,  mean  the  w^hole  cause  of  action,  and  do 
not  apply  where  a  contract  has  been  made  out  of 
the  jurisdiction  and  the  breach  has  occurred  in 
England.  Cherry  v.  Thompson,  7  L.  R.,  Q.  B. 
573  ;  41  L.  J.,  Q.  B.  243  ;  26  L.  T.  791  ;  20  W.  R. 
1029. 

Held,  also,  that  the  breach  of  the  contract  to 
marry  occurred  in  Germany,  the  receipt  of  the 
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letter  only  famishing  eyidence  of  the  breach  and 
not  constituting  the  breach  itself.    lb. 

A  defendant  made  a  promise  of  marriage  to 
the  plaintilE  whilst  they  were  residing  abroad. 
Both  afterwards  came  to  England,  where  the 
defendant  wrote  a  letter  to  the  plaintiff  re- 
nouncing the  contract.  He  afterwards  left  the 
country.  The  plaintiff  issued  a  writ  of  sum- 
mons for  service  abroad.  The  defendant,  having 
been  served  with  the  writ  abroad,  moved  to  set 
it  aside : — Held  (per  Martin,  Pigott  and  Cleasby, 
BB. ;  Kelly,  C.  B.,  dissentiente),  that  the  writ 
was  rightly  issued  ;  but  per  Pigott  and  Cleasby, 
BB.,  that  cause  of  action  in  s.  18  of  the  Com- 
mon Law  Procedure  Act,  1852,  means  the  act  or 
omission  constituting  the  violation  of  duty  com- 
plained of,  and  not  the  whole  cause  of  action. 
Durhnm  v.  Spen^e^  6  L.  B.,  Ex.  46 ;  40  L.  J., 
Ex.  3. 

Xvtnality  of  Promiie.] — In  an  action  by  a 
woman  for  breach  of  promise  of  marriage,  it 
must  appear,  not  only  that  the  defendant  pro- 
posed, or  even  promised  to  many  the  plaintiff, 
but  that  she  promised  to  marry  him  ;  for  in  this 
case,  as  in  all  other  cases,  a  contract  must  be 
mutual ;  and  although  the  assent  to  the  engage- 
ment on  both  sides  need  not  appear  to  have  been 
strictly  concurrent,  it  must  appear  to  have  been 
within  a  reasonable  time.  Veneall  v.  VencM^  4 
F.  &  P.  344. 

A  promise  to  marry  by  a  plaintiff  is  not  essen- 
tial to  the  consideration  of  the  defendant's  promise 
to  marry  a  plaintiff.  Harvey  v.  Johiuton,  6  D. 
&  L.  120 ;  6  C.  B.  296  ;  17  L.  J.,  C.  P.  298  ;  12 
Jur.  981. 

Therefore,  where  a  declaration  alleged  the  con- 
sideration for  the  defendant's  promise  to  be,  that 
the  plaintiff,  being  sole,  andxmmarried,  would  go 
to  Lisahoppin,  in  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland  called  Ireland, 
ior  the  purpose  of  marrying  him,  the  defendant: 
— Held,  that  the  consideration  was  sufficient. 
Jb, 

PromiM  by  Harried  Kan.]  ~A  declaration 
averred  that  in  consideration  that  the  plaintiff, 
being  unmarried,  at  the  request  of  ddEendant, 
promised  the  defendant  to  mariy  him  within  a 
reasonable  time,  the  defendant  promised  the 
plaintiff  to  marry  her  within  a  reasonable  time; 
that  the  plaintiff,  confiding  in  the  defendant's 
promise,  has  hitherto  remained  unmarried,  and 
Las  always  been  ready  to  many  the  defendant, 
until  she  had  notice  he  was  a  married  man. 
Breach,  that  the  defendant  has  not  married  the 
plaintiff,  but  on  the  contrary,  at  the  time  the  de- 
fendant made  his  promise  he  was  married,  and 
still  is  married,  to  another  woman.  The  plain- 
tiff obtained  a  verdict.  On  motion  to  arrest  the 
judgment : — Held,  that  the  declaration  shewed  a 
sufficient  consideration.  Wild  v.  Harris^  7  C.  B. 
999 ;  7  D.  &  L.  114  ;  18  L.  J.,  C.  P.  297  ;  13  Jur. 
961. 

Held,  also,  that  the  defendant's  promise  was 
not  unlawful,  there  being,  at  the  time  the  pro- 
mise was  made,  a  possibility  of  performance,  as 
the  defendant's  wife  might  have  died  within  a 
reasonable  time.    lb. 

Held,  also,  that  the  allegation  that  the  plaintiff 
remained  unmarried  for  a  reasonable  time,  was 
a  sufficient  consideration,  as  being  a  prejudice 
to  her  caused  by  the  conduct  of  the  defendant. 
lb. 


A  declaration  alleged  that  in  consideration  that 
the  plaintiff,  at  the  defendant's'request,  promised 
to  marry  him,  he  promised  the  plaintiff  to  marry 
her.  Averments  that  the  plaintiff  continued  and 
still  is  unmanied,  and  until  the  discovery  of  the 
defendant's  marriage,  was  ready  and  willing  to 
marry  him  ;  that  after  the  defendant's  promise, 
the  plaintiff  discovered  that  the  defendant  at  the 
time  of  his  promise  was  and  still  is  married  ;  and 
that  the  plaintiff  had  not  at  the  time  of  his  pro- 
mise any  notice  of  the  defendant's  marriage  : — 
Held,  on  motion  in  arrest  of  judgment,  that  the 
declaration  was  good,  and  that  the  plaintiff's  re- 
maining unmarried  was  a  sufficient  consideration 
to  support  the  defendant's  promise.  Milltvard  v. 
Littlp.wood,  5  Ex.  775  ;  20  L.  J.,  Ex.  2. 

A  promise  by  a  married  man  to  marry  another 
woman  after  his  wife's  death,  is  illegal  and  void. 
Per  Pollock,  C.  B.    lb. 

Senunoiatioii  of  Promise.] — ^An  action  for 
breach  of  promise  of  marriage  is  maintainable 
against  a  man  who  has  promised  to  marry  a 
woman  after  the  death  of  his  father,  and  has 
afterwards  absolutely  declared  his  intention 
never  to  fulfil  his  promise,  although  his  father 
is  living  at  the  time  when  the  action  is  brought. 
Frost  V.  Knigkt,  7  L.  R.,  Ex.  Ill ;  41  L.  J., 
Ex.  78  ;  26  L.  T.  77  ;  20  W.  R.  471.  Reversing 
8.  a,  5  L.  R.,  Ex.  322  ;  29  L.  J.,  Ex.  277  ;  23  L. 
T.  714  ;  19  W.  R.  77. 

An  action  for  breach  of  promise  to  marry  at  a 
time  certain  may  be  maintained  upon  a  renuncia- 
tion of  the  promise  before  the  time  fixed  for  its 
performance  has  arrived.  Donoghue  v.  Marshall^ 
32  L.  T.  310. 

In  an  action  for  breach  of  promise  to  marry, 
the  declaration  alleged  a  promise  to  marry  at  a 
time  elapsed,  and  the  evidence  shewed  a  promise 
to  marry  at  a  time  not  elapsed,  and  a  renuncia- 
tion by  the  defendant  of  such  promise : — Held, 
that  the  declaration  might  be  amended  at  the 
trial.    lb. 

PromiM  by  IniSuit.]— 5cre  Ikfa!^. 

b.  Qronndfl  of  Defenoe. 

Fhyiioal  and  Mental.]  —  Bodily  infirmity 
arising  after  the  contract  is  a  good  reason  for 
either  of  the  parties  to  break  off.  Atchinson  v. 
Bah'r,  Peake's  Add.  Cas.  103. 

Action  by  a  woman  for  breach  of  promise  to 
marry  within  a  reasonable  time,  that  a  reasonable 
time  had  elapsed,  and  that  the  defendant  refused 
to  marry.  Plea,  that  after  the  promise,  and 
before  breach,  he  was  and  still  is  afflicted  with  a 
dangerous  disease,  by  reason  whereof  he  became 
and  was,  and  thenceforth  hitherto  has  been,  and 
still  is  incapable  of  marriage,  without  danger  to 
his  life  and  therefore  unfit  for  the  married  state, 
whereof  the  plaintiff  had  notice  before  action. 
The  jury  found  the  plea  proved,  except  the 
notice  : — Held,  by  a  majority  of  the  court,  that  a 
party  cannot  set  up  as  an  excuse  for  the  breach 
of  a  promise  to  marry,  that  the  performance  of 
the  conjugal  duties  would  be  dangerous  to  his 
life,  and  that  the  plea  disclosed  no  good  defence 
to  the  claim  for  damages.  Hall  v.  W right y  EL, 
Bl.  &  El.  746  ;  29  L.  J.,  Q.  B.  43  ;  6  Jur.,  N.  S. 
193  ;  8  W.  R.  160—Ex.  Ch. 

Held,  by  the  minority,  that  there  is  an  implied 
condition  in  a  contract  of  marriage  that  the 
parties  remain  in  sufficient  health  to  undergo 
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the  excitement  of  the  ceremony  of  marriage,  and 
to  perform  the  fanctions  of  the  married  state 
without  danger  to  life  ;  that  the  circumstances 
set  forth  as  to  the  state  of  health  of  the  defen- 
dant were  a  bar  to  the  plaintiff's  claim  to 
maintain  an  action  for  the  breach  of  contract ; 
and  that  the  averment  of  notice  to  the  plaintiff 
was  immaterial.    Ih. 

To  an  action  for  a  breach  of  promise  of 
marriage,  it  is  no  answer  that  after  the  promise 
.  the  man  discovered  that  the  woman  had  been 
previously  a  lunatic,  and  confined  in  an  asylum 
as  a  lunatic.  Baker  v.  Cartwright^  10  C.  B., 
N.  S.  124  ;  30  L.  J.,  0.  P.  364  ;  7  Jur.,  N.  S. 
1247. 

Hisrepreaentatioii  and  Fraud.  1— If  it  appears 
that  the  defendant  was  induced  to  make  the 
promise,  or  to  continue  the  connexion,  either  by 
misrepresentation  or  wilful  suppression  of  the 
real  state  of  the  circumstances  of  the  family  and 
previous  life  of  the  plaintiff  ;  this  goes  in  bar  of 
the  action,  and  not  to  the  damages  only.  Mliarton 
V.  LewU,  1  C.  &  P.  529.  And  see  Iloram  v. 
Humphreys^  Lofft,  80. 

If  the  defence  set  up  is,  that  the  defendant 
was  induced  to  make  the  promise  through  mis- 
representations made  to  him',  and  it  is  proved 
that  the  plaintiff  knew  that  her  father  wrote 
letters  to  the  defendant,  in  which  he  made 
statements'  respecting  her;  such  letters  are 
evidence  for  the  defendant,  although  there  is  no 
proof  that  the  plaintiff  had  read  them,  or  was 
acquainted  with  their  exact  contents ;  but  the 
plaintiff  could  not  be  considered  answerable  for 
the  particular  expressions  contained  in  them. 
Foote  V.  Hayr^,  1  C.  &  P.  546  ;  M.  &  M.  165. 

Declaration  by  a  woman  on  an  agreement  be- 
tween herself  and  the  defendant  to  marry  one 
another  within  a  time  elapsed  before  action ; 
averment,  that  a  reasonable  time  had  elapsed 
before  action,  and  that  the  plaintiff  had  always 
been  ready  and  willing  to  marry  the  defendant, 
but  he  had  refused  to  do  so.  A  plea  that  before 
and  at  the  time  of  the  ag^reement  the  plaintiff 
and  A.  had  agreed  to  marry  one  another,  which 
agreement  was  in  full  force  as  the  plaintiff  knew, 
but  of  which  the, defendant  was  ignorant ;  and 
that,  though  the  plaintiff  ought  fully  to  have 
disclosed  the  same  to  the  defendant  before  the 
agreement,  and  though  he  would  not  have  made 
the  agreement  had  the  same  been  disclosed  to 
him  before,  the  plaintiff,  at  the  time  of  the 
agreement  withheld  and  concealed  the  same 
from  the  defendant,  and  he  made  the  agreement 
whilst  he  was  wholly  ignorant  of  the  same,  is  a 
bad  plea,  there  being  no  express  allegation  of 
fraud.  Beaehey  v.  Brown,  El.,  Bl.  &  El.  796.; 
29  L.  J.,  Q.  B.  105  ;  6  Jur.,  N.  S.  346  ;  8  W.  R. 
292. 

Social  and  Horal.] — It  is  a  sufficient  justifica- 
tion for  the  non-performance  of  a  woman's 
promise  to  marry,  if  the  person  to  whom  she  has 
given  the  promise  turns  out  upon  inquiry  to  be 
a  man  of  bad  character ;  but  mere  accusation 
and  suspicion  are  not  sufficient.  The  charges 
which  she  makes  against  him  must,  if  capable  of 
proof,  be  substantiated,  or  they  go  only  to  the 
damages.    Baddtley  v.  Mortloch^^olt,  151. 

If  on  the  part  of  the  defendant  it  is  proved 
that  the  plaintiff  is  a  loose  and  an  immodest 
woman,  and  that  he  broke  his  promise  on  that 
account,  it  goes  in  bar  of  the  action  ;  but  if  it 


also  appears  that,  when  he  made  the  promise,  he 
was  aware  of  these  circumstances,  it  is  no 
defence.  In  such  an  action  the  defendant  may, 
in  mitigation  of  damages,  go  into  evidence  to 
shew  that  his  relations  disapproved  of  the  match. 
Irving  v.  Greenwood,  1  C.  &  P.  350. 

In  an  action  for  a  breach  of  promise  of  mar- 
riage, the  defendant  pleaded,  first,  that  after  the 
supposed  promise  he  received  information  that 
the  plaintiff  was  an  unchaste  person,  and  had 
committed  fornication  with  A.,  which  informa- 
tion was  true;  wherefore  he  refused  to  marry 
her.  .  Secondly,  that  after  the  supposed  promise 
he  received  information  that  the  plaintiff  had 
committed  fornication  with  some  person  or  per- 
sons to  the  defendant  unknown,  and  was  preg- 
nant with  a  child,  which  child  he  averred  was 
subsequently  bom  a  bastard ;  wherefore  he  re- 
fused to  marry  the  plaintiff : — Held,  that  the 
pleas  were  good.  Young  v.  Murphy,  3  Bing. 
N.  C.  54  ;  3  Scott,  379  ;  2  Hodges,  144. 

If  a  man  enters  into  a  promise  of  marriage  in 
ignorance  of  the  fact  that  the  woman  has  had  an 
illegitimate  child,  and  discovers  that  before  the 
marriage,  and  on  that  ground  declines  entering 
into  the  marriage,  he  has  a  right  to  do  so,  al- 
though the  transaction  as  to  the  child  may  have 
taken  place  ten  or  more  years  ago,  and  t^ie  con- 
duct of  the  woman  may  have  been  since  perfectly 
correct ;  but  if  the  man  knew,  or  had  reason  to 
know,  at  the  time  of  the  promise,  that  the  woman 
had  such  child,  and  gave  that,  afterwards,  as  his 
reason  for  refusing  to  marry,  that  would  be  no 
defence  in  point  of  law.  Bench  v.  Merriek,  1 
C.  &  K.  463. 

Hutoal  Beleases.] — To  a  declaration  founded 
on  mutual  promises  to  marry  within  a  reasonable 
time,  it  is  a  good  plea,  that  after  the  promise,  and 
before  any  breach,  the  plaintiff  absolved,  ex- 
onerated, and  discharged  the  defendant  from  his 
promise,  and  the  performance  thereof.  Xing  t« 
Gillet,  7  M.  &  W.  55. 

It  was  proved  that  the  defendant,  having 
written  a  letter  to  the  plaintiff  desiring  to  ter> 
minate  the  engagement,  called  at  her  Cither's 
house,  and  a  conversation  took  place  respecting- 
the  return  of  letters.  The  defendant  returned 
the  plaintiff's  letters ;  the  plaintiff  said,  "  No,  I 
can't  give  up  your  letters,  it  would  be  like  giving 
you  up  altogether."  The  plaintiff  left  her  home 
and  went  to  reside  with  an  aunt  for  a  long 
period,  and  no  correspondence  took  place  be- 
tween the  parties  for  two  years  :-^Held,  that 
this  was  evidence  from  which  a  jury  might  infer 
that  the  plaintiff  had  exonerated  the  defendant 
from  his  promise  before  any  breach.  Bavi^  v. 
Bomford,  6  H.  &  K.  246  ;  30  L.  J.,  Ex.  139  ;  3 
L.  T.  279. 

Offer  to  carry  out  Contract  before  Writ — ^Hot 
Commnnioatod  to  Plaintiff.] — Upon  an  action  for 
breach  of  promise,  the  defendant  pleaded  that 
he  was  ready  and  willing  to  marry  the  plaintiff, 
but  she  had  refused.  In  support  of  this  plea  the 
defendant  relied  upon  a  letter  which  he  had  sent 
to  the  plaintiff's  attorney  before  action  offering^ 
marriage.  The  contents  were  not  communicated 
to  the  plaintiff  until  after  the  action  was  com- 
mencea,  when  she  refused  to  many  the  defen- 
dant : — Held,  that  the  plea  was  not  proved  unless 
it  could  be  shewn  that  the  plaintiff  had  refused 
to  marry  before  the  date  of  writ ;  that  the  com- 
munication to  the  attorney  was  not  sufficient 
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although  the  offer  to  marry  was  made  and  re- 
ceired  by  him  before  the  commencement  of  the 
action,  unless  the  jury  were  satisfied  that  the 
plaintiff  had  refused  before  that  time  ;  and  that 
it  was  no  dereliction  of  duty  on  the  part  of  the 
plaintiff's  attorney  in  not  staying  the  issuing 
of  the  writ  until  he  had  communicated  with  his 
client.    Dennis  v.  M'Keiizie,  24  L.  T.  363. 

0.  Practice. 

Infpection  of  Letters.]  —  The  inspection  of 
letters  written  by  the  defendant  to  the  plaintiff, 
and  in  her  possession,  was  allowed,  at  the  in- 
stance of  the  defendant,  in  an  action  for  breach 
of  promise  of  marriage,  when  the  defendant  did 
not  deny  the  promise  or  breach,  and  the  only 
question  was  as  to  the  damages.  Pape  v.  Litter^ 
6  L.  R.,  Q.  B.  242  ;  40  L.  J.,  Q.  B.  87  ;  24  L.  T. 
70  ;  19  W.  R.  445. 

The  court  will  allow  a  defendant  in  an  action 
for  breach  of  promise  of  marriage  to  inspect  and 
take  copies  of  letters  in  the  plaintiff's  posses- 
sion, written  by  the  defendant  to  the  plaintiff. 
Sttmd  T.  Strange,  3  H.  &  C.  641  ;  34  L.  J.,  Ex. 
72 ;  11  Jur.,  N.  8.  164 ;  iHi.  T.  717  ;  13  W.  R. 
350. 

Pleading — Bequest.] — In  a  declaration  for 
breach  of  promise  to  many  the  plaintiff  within 
a  reasonable  time  after  request  by  her,  if  the 
count  shews  that  the  defendant,  after  promise 
and  before  action,  married  a  person  other  than 
the  plaintiff,  a  request  is  not  a  neoessaiy  aver- 
ment, and  a  plea  to  such  count  alleging  as  new 
matter  that  a  request  was  not  made  is  no  defence. 
SkoH  y.  Stone,  8  Q.  B.  358  ;  3  D.  &  L.  580 ;  15 
L.  J.,  Q.  B.  143  ;  10  Jur.  245. 

A  declaration  stated  that  the  defendant  pro- 
mised the  plaintiff  to  marry  her,  that  the  plain- 
tiff was  residj  and  willing  to  marry  him,  but 
that  the  defendant  married  another  woman. 
Plea,  that  the  dcd^endant  was  not  requested  by 
the  plaintiff  to  marry  her : — Held,  that  the  plea 
was  bad ;  and  that  the  defendant,  having  pleaded 
over,  the  declaration  was  good  without  the  aver- 
ment of  the  lapse  of  a  reasonable  time.  Caines 
V.  Smith,  15  M.  &  W.  189 ;  3  D.  &  L.  462 ;  15 
li.  J.,  £x.  106. 

Cenditioxial  PromiBe.] — A  statement,  in 

the  presence  of  a  woman,  of  an  intention  to 
marry  her  as  soon  as  her  business  is  settled,  must 
be  laid  as  a  conditional  promise,  and  the  condi- 
tion must  be  shewn  to  have  been  performed.  Cole 
V.  Cottingham,  8  0.  &  P.  75. 

Consideration.] — A  promise  to  marry  by 

a  plaintiff  is  not  essential  to  the  consideration  of 
the  defendant's  promise  to  marry  a  plaintiff. 
Hartey  v.  Johntton,  6  D.  &  L.  120  ;  6  0.  B.  295  ; 
12  Jur.  981  ;  17  L.  J.,  C.  P.  298. 

Therefore  where  a  declaration  alleged  the  con- 
sideration for  the  defendant's  promise  to  be,  that 
the  plaintiff,  being  sole  and  unmarried,  would 
go  to  Lisahoppin,  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called 
Ireland,  for  the  purpose  of  marrying  him,  the 
defendant : — Held,  that  the  consideration  was 
sufficient.    Ih, 

Joinder  of  other  Cansee  of  Action.] — In  an 
action  for  breach  of  promise  of  marriage,  the 
court  refused  leave  to  add  a  count  for  non-pay- 


ment of  arrears  of  an  annuity  for  the  support  of 
a  child,  Sherratt  v.  Webster,  9  Jur.,  N.  S.  629  ; 
8  L.  T.  254. 

And  when  a  count  for  breach  of  promise  of 
marriage  was  joined  with  many  counts,  the 
judge  at  the  trial  ordered  the  causes  of  action  to 
be  tried  separately.  Prean  v.  Watley,  4  F.  &  F. 
1038. 

Plea  of  Accord  and  SatiflfiMtion.] — In  an  action 
for  breach  of  promise  of  marriage  the  defendant 
proposed  to  plead  with  other  pleas  a  plea  of  ac- 
cord and  satisfaction  by  a  new  agreement  to 
marry.  This  plea  was  disallowed  at  chambers 
as  being  vexatious.  Upon  appeal,  however,  to 
the  court,  it  was  allowed,  upon  the  defendant 
or  attorney  filing  an  afi&davit,  that  there  was 
reasonable  and  probable  cause  for  pleading  it. 
Smith  V.  Jenkins,  28  L.  T.  562. 

Averment  of  Hatters  of  Aggravation.  || — A  state- 
ment of  claim,  after  alleging  a  promise  by  the 
defendant  to  marry  plaintiff,  went  on  to  allege 
in  par.  4,  "that  the  plaintiff,  relying  upon 
the  said  promise,  permitted  the  defendant  to 
debauch  and  carnally  know  her,  whereby  the 
defendant  infected  her  with  a  venereal  disease." 
It  then  alleged  a  breach  of  the  said  promise. 
An  order  having  been  made  at  chambers  to  strike 
out  par.  4  of  the  claim : — Held,  that  the  order 
was  wrongly  made,  and  upon  two  grounds  ;  first, 
that  the  facts  alleged  in  the  paragraph  com- 
plained of  were  "material  facts"  within  the 
meaning  of  Ord.  XIX.  r.  4,  and  as  such  were 
properly  pleadable ;  and,  secondly,  that  even  if 
they  were  not,  the  court  had  no  power  to  strike 
the  paragraph  out,  the  statement  therein  being 
neither  scandalous  nor  tending  to  prejudice  or 
embarrass  the  fair  trial  of  the  action  within  the 
meaning  of  Ord.  XXVII.  r.  1.  Millington  v. 
LoHng,  6  Q.  B.  D.  190 ;  50  L.  J.,  Q.  B.  214  ;  43 
L.  T.  657  ;  29  W.  R.  207  ;  45  J.  P.  268— C.  A. 

d.  Evldenoe. 

Proof  of  Promise — ^Corroboration.] — ^Whether 
there  is  sufficient  evidence  to  corroborate  the 
plaintiff  when  called  to  prove  a  promise  of  mar- 
riage as  required  by  32  &  33  Vict.  c.  68,  s.  2,  is  a 
question  for  the  jury.  Wilcox  v.  Gotfrey,  26 
L.  T.  328  (at  nisi  prius). 

But  the  jury  may  take  the  fact  that  the  defen- 
dant does  not  offer  himself  as  a  witness  to  con- 
tradict the  plaintiff's  assertion  of  a  promise  of 
marriage  made  by  him  as  corroboration  of  such 
promise.    lb. 

Corroborative  evidence,  under  32  &  33  Vict, 
c.  68,  s.  2,  need  not  be  of  facts  subsequent  to  the 
engagement,  but  may  consist  of  facts  prior  to  it. 
Wilcox  V.  Qotfrey,  26  L.  T.  481.  (On  rule  for 
new  trial.) 

The  plaintiff  having  proved  promises  of  mar- 
riage by  the  defendant,  deposed  that,  on  an 
occasion  when  she  had  been  in  the  company  of 
another  man,  the  defendant  took  her  away  and 
placed  her  in  the  charge  of  G. ;  and  that,  on 
another  occasion  she  attended  the  defendant 
when  he  happened  to  be  sick,  the  defendant 
then  saying  to  her,  in  the  presence  of  N.,  "  Who 
has  a  better  right  to  take  care  of  me  than  my 
wife  ?  and  you  know,  Kate,  that  no  one  will  ever 
be  my  wife  but  you."  Her  evidence  as  to  the 
first  occurrence  was  corroborated  by  G.,  and  was 
borne  out  by  the  defendant ;   and  as  to  the 
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second  was  substantiated  by  N.,  who  said  that 
the  words  used  were,  "  WTio  has  a  better  right  to 
take  care  of  me  than  my  wife?" — Held,  that 
there  was  sufficient  material  evidence  corrobora- 
tive of  a  promise  of  marriage  within  32  &  33 
Vict.  c.  68,  s.  2.  Hidtey  v.  Campion^  6  Ir.  R., 
C.  L.  657  ;  20  W.  R.  762. 

In  an  action  for  breach  of  promise  of  mar- 
riage, the  plaintiff  having  sworn  that  the  defen- 
dant had  seduced  her  and  had  repeatedly 
promised  to  marry  her,  her  sister  gave  evidence 
that,  at  an  interview  she  had  with  the  defendant 
when  she  discovered  her  sister's  condition,  she 
upbraided  him  for  the  ruin  and  disgrace  he  had 
brought  upon  the  plaintiff,  when  he  said  ''he 
would  marry  her  and  give  her  anything,  but  I 
must  not  expose  him."  The  sister  further  stated 
that,  after  the  plaintiff's  confinement,  she  over- 
heard a  conversation  between  the  plaintiff  and 
the  defendant  in  .the  course  of  which  the  plain- 
tiff said  to  the  defendant,  "  You  always  promised 
to  marry  me,  and  you  don't  keep  your  word," 
when  the  defendant  said  he  would  give  her  some 
money  to  go  away  : — Held,  that  this  was 
**  material  evidence  in  support  of  the  promise," 
to  satisfy  the  requirement  of  32  &  33  Vict.  c.  68, 
8.  2.  Bessela  v.  Stem,  2  C.  P.  D.  265  ;  46  L.  J., 
C.  P.  467  ;  37  L.  T.  88  ;  25  W.  R.  661— C.  A. 

PromiM  made  without  Words.] — A  promise  to 
marry  may  be  made  without  words.  The  con- 
duct, demeanour,  and  behaviour  of  persons 
towards  each  other  may  constitute  proof  of  the 
contract ;  but  stronger  evidence  of  the  promise 
by  the  man  should  be  required  than  of  that  by 
the  woman,  and  the  inference  of  a  promise  on 
his  part  will  not,  in  an  equal  degree,  be  deduced 
from  conduct  only.    lb. 

In  an  action  by  a  lady  for  a  breach  of  promise 
of  marriage,  it  is  unnecessary,  for  the  purpose  of 
making  out  the  mutual  promises  which  are  neces- 
sary to  support  the  action,  that  the  plaintiff  by 
words  consented  to  accept  the  defendant ;  but 
the  jury  may  infer  such  consent  from  the  cir- 
cumstances of  her  making  no  objection  at  the 
time  of  the  offer,  and  her  afterwards  receiving 
visits  from  the  defendant  in  the  capacity  ojf  a 
suitor.     Daniel  v.  Bowles,  2  0.  &  P.  553. 

Ctoneral  PromiBO  is  a  Promise  on  Eequest.] — 

A  general  promise  to  marry  is  a  promise  to 
many  on  request ;  and  therefore  evidence  of  a 
promise  to  marry  after  a  future  uncertain  event 
will  not  support  a  declaration  stating  a  general 
promise.  Atehinson  v.  Baker,  Peake's  Add.  Cas. 
103. 

If  the  defendant  has  not  married  another, 
there  must  be  evidence  of  an  offer  to  marry  on 
the  part  of  the  plaintiff,  and  a  refusal  by  the 
defendant.     Omgh  v.  Far,  2  C.  &  P.  631. 

Where  a  Defence  of  Unehastity  has  been  Set 

np.] — ^Where  the  defence  is,  that  the  plaintiff 
was  a  woman  of  bad  character,  the  character 
which  a  witness  heard  of  her  in  the  neighbour- 
hood where  she  lived  is  good  evidence.  Foulkcs 
V.  Selioay,  3  lilsp.  236. 

In  an  action  by  a  woman  for  breach  of  pro- 
mise of  marriage,  the  defendant  pleaded  that 
the  promise  was  made  on  the  faith  that  she 
would  not  allow  other  men  to  have  carnal  know- 
ledge of  her,  which  she  had  done ;  and  that  the 
promise  was  made  on  the  faith  that  she  would 
not  immodestly  conduct  herself  with  regard  to 


other  men,  which  she  had  done  : — Held,  that 
upon  the  issues  raised  by  these  pleas  the  plaintiff 
was  entitled  in  the  first  instance  to  give  general 
evidence  of  good  character,  although  at  the  trial, 
before  such  evidence  was  given,  the  defendant 
had  stated  the  names  of  the  men  with  whom  he 
alleged  the  misconduct  to  have  taken  place. 
Jones  V.  James,  18  L.  T.  243  ;  16  W.  R.  762. 

Facts  on  which  (General  Promise  Inferred.] — 

A.  stated  to  the  father  of  the  plaintiff  that  he  had 
pledged  himself  to  marry  his  daughter  in  six 
months,  or  in  a  month  after  Christmas ;  although 
this  varies  from  the  promises  laid  in  the  special 
counts,  it  is  evidence  from  which  the  jury  may 
infer  a*  promise  to  marry  generally.  Potter  v. 
Dehoos,  1  Stark.  82. 

The  promises  declared  on  were :  first,  to  marry 
or  request ;  secondly,  the  like,  assigning  for 
breach  that  the  defendant  had  married  another  ; 
thirdly,  to  marry  within  a  reasonable  time  ;  and 
lastly,  to  marry  generally.  The  proof  was,  that 
the  defendant  had  said  that  he  would  marry  the 
plaintiff  in  July  :— Held,  that,  notwithstanding 
this  variance,  the  jury  was  warranted  by  the 
evidence  in  iitferring  a  promise  to  mariy  gene- 
rally ;  and  that  the  plaintiff  was  entitled  to 
recover  on  the  last  count.  Phillips  v.  Crutch- 
ley,  1  M.  &  P.  239  ;  3  C.  &  P.  178. 

Evidence  that  the  defendant  said  to  the  plain- 
tiff that  he  would  marry  her  in  July,  ana  that 
he  would  marry  her  sooner  were  it  not  that  he 
had  arrangements  to  make  which  would  be  com- 
pleted by  July,  if  not  before — and  also  that  he 
said  to  her  once  in  the  month  of  May  on  taking 
leave,  "  I  hope  in  a  few  weeks  to  take  you  home  " 
— ^is  sufficient  to  support  a  count  on  a  general 
promise.    lb. 

Damages.] — The  plaintiff  may  ask  in  a  general 
way  as  to  the  amount  of  the  defendant's  pro- 
perty, but  cannot  give  evidence  of  the  particular 
items  of  his  property,  and  their  value.  Kerfoot 
V.  Marsden,  2  F.  &  F.  160. 

Aggravating    Circnmstances.] — In    an 


action  for  breach  of  promise  of  marriage,  where- 
in it  is  laid  as  special  damage,  that  the  defen- 
dant debauched  the  plaintiff  and  ruined  her 
character,  it  would  be  misdirection  to  tell  the 
jury  that  they  might  give  her  damages  as  a 
solatium  for  the  injured  feelings  of  her  parents 
and  family  ;l  but,  where  the  defendant  is  a 
person  of  property,  they  may  take  into  their 
consideration  not  only  the  plaintiff's  pecuniary 
loss  in  not  becoming  his  wife,  but  the  injury 
done  to  her  future  prospects  of  marriage,  her 
injured  feelings  and  affections,  and  the  morti- 
fication she  must  suffer  in  not  being  able  to  look 
her  family  in  the  face.  Berry  v.  Da  Costa,  1 
L.  R.,  C.  P.  331 ;  36  L.  J.,  C.  P.  191  ;  12  Jur., 
N.  S.  688  ;  14  W.  R.  279  ;  1  H.  &  R.  291. 

In  such  action  the  damages  cannot  be  measured 
by  a  known  standard,  as  in  commercial  cases ; 
but  the  amount  is  peculiarly  a  question  for  the 
jury ;  and  where  no  witnesses  were  called  for 
the  defendant,  and  it  appeared  that  imputations 
had  been  cast  upon  the  plaintiff,  a  person  in 
humble  life,  and  her  witnesses,  which  failed,  and 
the  jury  gave  2,600Z.  damages  against  the  defen- 
dant, who  was  a  person  of  property  ;  and  a  new 
trial  was  asked  for  simply  upon  the  ground  that 
the  damages  were  excessive,  the  application  was 
refused.    lb. 
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On  XotioB  for  V«w  TriaL] — Upon  a  motion 
for  a  new  trial  in  an  action  for  breach  of 
promise  of  marriage,  on  the  ground  of  surprise 
and  excessive  damages,  the  affidavit  of  the  de- 
fendant, though  required  for  the  purpose  of 
pledging  himself  to  the  bona  fides  of  the  appli- 
cation, cannot  be  looked  at  for  the  purpose  of 
explaining  or  contradicting  the  evidence  ad- 
duced at  the  trial.  Smith  v.  Woodjine,  I  C.  B* 
Tv .  o.  660. 

In  such  an  action,  the  court  will  not  interfere 
with  the  discretion  of  the  jury  as  to  the  amount 
of  damages,  unless  there  has  been  some  obvious 
error  or  misconception  on  their  part,  or  it  is 
made  apparent  that  they  have  been  actuated  by 
undue  motives.    lb, 

Qujere,  whether  an  affidavit  made  by  the  de- 
fendant, contradicting  and  explaining  the  evi- 
dence given  at  the  trial,  can  be  properly  used 
in  support  of  an  application  on  his  behalf  for  a 
new  trial.     Berry  v.  Da  Costa,  supra. 


7.  Pbogeedinos  against  Clergyman  in 

Bespect  of. 

Von-Perfonnanoe.] — A  declaration  in  an  action 
against  a  clergyman  for  not  solemnizing  a  mar- 
riage, stated  that  the  plaintiff  and  Mary  were  de- 
sirous to  intermarry  ;  that  a  licence  was  obtained 
authorizing  the  solemnization  of  the  marriage  at 
any  time  within  three  months  from  the  date, 
between  8  and  12  A.  M.,  and  reciting  that 
Mary  had  resided  at  B.  for  fifteen  days  next 
before  the  date  ;  that  the  defendant  was  min- 
ister of  the  church  ;  that,  by  rea^n  of  the  pre- 
mises, and  by  force  of  the  licence,  it  be- 
came his  duty  to  solemnize  the  marriage  in  the 
manner  and  time  specified  in  the  licence,  when 
thereunto  requested  ;  that  he  had  notice  of  the 
licence,  and  was  sequestcd  by  the  plaintiff  to 
solemnize  the  marriage  in  the  manner  and  at  the 
time  specified  in  the  licence,  yet  he  wrongfully 
and  ill^^lly  refused : — Held,  after  verdict  for 
the  plaintiff,  that  the  declaration  was  bad,  as 
the  request  by  the  plaintiff  alone  did  not  shew 
notice  to  the  defendant  that  Mary  was  willing 
to  be  then  married.  Davis  v.  Black,  1  G.  &  D. 
432  ;  1  Q.  B.  900  ;  6  Jur.  65. 

Where  a  licence  from  the  bishop,  duly  framed, 
is  produced  to  the  minister,  he  has  no  option  but 
to  perform  the  marriage  according  to  the  licence, 
and  the  responsibility  of  ascertaining  that  one 
of  the  persons  to  be  married  has  lived  for  fifteen 
days  in  the  district  for  which  the  licence  has  been 
granted,  rests  on  the  ordinary  granting  it,  and 
not  on  the  officiating  minister.  Tuckness  v.  Alex- 
ander,  4  Drew.  &,  Sm.  614  ;  32  L.  J.,  Ch.  794  ;  9 
Jur.,  N.  S.  1026. 

Where  a  man  and  a  woman,  notice  of  whose 
intended  marriage  had  been  published  at  the 
board  of  guardians,  called  at  the  private  house 
of  the  clergyman  of  a  chapel  in  the  district,  at 
nine  o'clock  in  the  evening,  and,  shewing  him 
the  superintendent  registrar's  certificate,  re- 
quested him  to  appoint  a  time  for  their  marriage, 
when  the  clergyman  declared  he  would  marry 
them  when  they  had  expressed  a  desire  to  be 
confirmed,  and  not  till  itien  : — Held,  that  this 
was  no  proper  tender  of  the  parties  for  marriage, 
nor  a  legal  demand  of  marriage,  and  that  the 
cleiigyman  wafl*  not  liable  to  an  indictment  for 
his  refusal  at  such  time  and  place.  Reg,  v.  James, 
T.  &  M.  300  :  19  L.  J.,  M.  C.  179  ;  14  Jur.  940  ; 
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2  Den.  C.  C.  1.     See  now  19  &  20  Vict.  c.  119, 
ss.  11,  12. 

On  Celebration  by.] — A  clergyman  celebrating 
a  marriage  by  banns,  without  making  the  inquiry 
directed  by  the  Marriage  Act,  is  liable  to  eccle-. 
siastical  censure  at  least;  perhaps  to  other 
consequences.  Nicholson  v.  Struire,  16  Ves. 
259. 

A  prohibition  was  granted  to  a  suit  in  the 

spiritual  court,  for  marrying  without  banns  or 

licence,  because  it  was  a  matter  of  temporal 

i  jurisdiction.      Campbell    v.    Aldrich,    2    Wils. 

79. 


8.  Fees. 

From  1808  until  1864  fees  of  10*.  to  the  rector 
and  3*.  to  the  clerk  of  a  parish  church  were, 
with  some  immaterial  variations,  paid  on  every 
marriage  celebrated  in  the  parish  church.  There 
was  no  evidence  extending  beyond  1808 : — Held, 
that,  as  fees  of  this  amount  could  not  have  been 
payable  in  the  time  of  Kichard  1.,  considering 
the  difference  between  the  value  of  money  at 
that  time  and  the  present  time,  the  objection 
of  rankness  applied  to  the  claim,  and  rebutted 
the  presumption  arising  from  modem  enjoyment, 
of  an  origin  dating  from  before  the  time  of  legal 
memory.  Bryant  v.  Foot,  3  L.  R.,  Q.  B.  497  ;  37 
L.  J.,  Q.  B.  217  ;  18  L.  T.  587  ;  16  W.  R.  808  ;  9 
B.  k  8.  444— Ex.  Ch.  Affirming  16  L.  T.  56  :  1& 
W.  R.  421. 

Vew  Parish.]— The  publication  of  the  bann» 
of  marriage  and  the  solemnization  of  marriage 
are  **  ecclesiastical  purposes  "  within  the  mean- 
ing  of  19  k  20  Vict.  c.  104,  s.  14,  and,  where  a 
district  becomes  within  this  section  a  separate 
and  distinct  parish  for  ecclesiastical  purposes, 
the  incumbent  of  such  parish  has  the  exclusive 
right  of  performing  the  office  of  marriage  in  the 
case  of  persons  resident  in  his  parish,  and  of 
receiving  the  fees  for  such  marriages,  and  con^- 
sequently  the  incumbent  of  the  mother  parish 
has  no  right  to  solemnize  such  marriages  in  the 
church  of  the  mother  parish  or  to  receive  the 
fees  for  the  same.  Fuller  v.  Alford,  10  Q.  B.  D^ 
418  ;  52  L.  J.,  Q.  B.  265  ;  48  L.  T.  431  j  31  W.  R. 
522 ;  47  J.  P.  423. 

Distriot  Chnroh— Bightfl  of  Beetor  and  In- 
cumbent.]— Under  69  Geo.  3,  c.  134,  and  by  an 
order  in  council,  a  district,  with  a  district  church,, 
was  parted  off  from  the  parish  of  St.  Matthew,. 
Bethnal  Green  ;  but  the  order  in  council  directed' 
that,  during  the  incumbency  of  the  rector  of  St. 
Matthew,  two-thirds  of  the  fees  to  be  received 
for  marriages,  baptisms,  churchings,  and  burials 
at  the  district  church  should  belong  and  be  paid 
to  the  rector,  and  one-third  to  the  district 
minister : — Held,  that  where  the  minister  had' 
actually  received  the  entire  fees  for  marriages, 
&c.,  the  rector  might  recover  from  him  the  two- 
thirds  in  an  action  for  money  had  and  received. 
King  v.  Alston,  12  Q.  B.  971  ;  18  L.  J.,  Q.  B.  59  ; 
13  Jur.  297. 

Held,  also,  that  the  act  and  order  in  council 
did  not  oblige  the  minister  to  receive  the  fees,, 
or  any  part  of  them,  and  that  the  rector  conld 
not  maintain  assumpsit  against  him  on  a 
supposed  duty  to  take  the  fees  and  pay  the- 
rectbr  his  two-thirds.    lb. 


69 


HUSBAND    AND    ^YlFE— Marriage  SetUements. 


60 


II.    MARRIAGE    SETTLEMENTS. 

1.  Agreements  to  Settle y  and   Matters  re- 

lating  tlufveto. 

2.  Settlements. 

^  a.  Consideration  for,  and  Validity  of. 
i  Generally,  64. 
ii.  As  against  Trustees  in  Bankruptcy, 

68. 
iii.  As  against  SubfleqaentPorchasers, 
71. 
h.  Property  Subject  to,  and  Affected  by. 
i.  In  Gases  of  Covenant  to  Settle 

after-acquired  Property,  73. 
ii.  In  other  Cases,  82. 

3.  mention  to  take  under,  85. 

4.  Enforcing  Settlements,  87. 

6.  Eectification  and  Alteration  of  Settle- 
ments. 

a.  In  Ordinary  Cases,  89. 

b.  On  Divorce  or  Dissolution  of  Marria^. 

i.  Jurisdiction  of  Divorce  Court,  96. 
ii.  What  Variations  will  be  made, 

100. 
iiL  Other  Matters   relating   thereto, 
106. 
6.  Settlements    hy    and    on    Infant, — See 
Infant. 


1.  Agbeements  to  Settle,  and  Matters 
relating  thereto. 

What  Amounts  to.} — A  father,  before  the 
marriage  of  his  son,  stated  in  a  letter  to  the 
father  of  the  intended  wife,  "  I  will  give  C.  one- 
third  of  my  business,  which  will  at  present  be 
sufficient  to  support  them  respectably  and  some- 
thing to  spare ;  and  at  my  death  he  will  have 
half  the  business  and  a  child's  share  of  what 
property  I  may  be  worth."  The  father  in  his 
lifetime,  in  consideration  of  love  and  affection, 
assigned  a  mortgage  to  the  son,  to  take  effect  at 
the  faUier's  death,  with  a  power  of  revocation 
reserved  thereby  to  the  father,  which  he  did  not 
exercise.  He  also  advanced  other  property  to 
others  of  his  children  at  different  periods  during 
his  life.  By  his  will  he  left  to  his  son  C.  "  one 
shilling  in  full  of  all  claims  in  reference  to  my 
property,  having  already  given  to  him  what  I 
consider  fair  and  reasonable  ;  '*  he  directed  his 
debts  to  be  paid,  and  divided  his  property  among 
his  widow  and  other  children  : — Held,  that  by 
the  letter  the  father  contracted  a  debt  payable 
out  of  the  assets  which  he  left  at  his  death,  but 
that  the  son  was  bound  to  bring  into  account 
and  give  credit  for  the  value  of  the  mortgage 
which  the  son  insisted  on  retaining.  Knags  v. 
Qilmorey  8  Ir.  R.,  Eq.  290 ;  22  W.  R.  465. 

Held,  also,  that  the  other  children  were  not 
bound  to  bring  into  account  the  advancements 
made  to  them.    lb. 

A  father,  upon  the  marriage  of  his  daughter, 
covenanted  wiUi  the  husband,  his  executors,  &c., 
by  deed  or  will  to  give,  leave  and  bequeath  unto 
his  (the  covenantor's)  daughter,  an  equal  share 
with  his  other  children,  of  all  the  real  and  per- 
sonal estate  of  which  he  should  die  seised  or 
possessed.  The  daughter  died  in  the  lifetime  of 
the  father,  and  the  father  having  made  some 
disposition  of  property  in  favour  of  a  son  in  his 
lifetime,  by  his  will  devised  and  bequeathed  his 
real  and  personal  estate  for  the  benefit  of  his 
widow  and  surviving  daughters : — Held,  that  the 


husband  and  covenantee  had  not,  under  the 
circumstances,  any  good  cause  of  action  against 
the  executor  of  the  father ;  and  that  if  the 
father  had  died  possessed  of  no  personal  estate, 
the  husband  could  not  have  recovered  any  sub- 
stantial damages  in  such  action.  JoT^^es  v.  How, 
7  Hare,  267 ;  19  L.  J.,  Oh.  324 ;  14  Jur.  146 ; 
S.  a  and  S.  P.,  9  C.  B.  1. 
•  The  father  by  his  will,  reciting  a  power  con- 
tained in  his  own  marriage  settlement  of  appoint- 
ing 10,000Z.  among  his  children,  which  sum,  in 
default  of  appointment,  went  to  them  equidly, 
appointed  2,500Z.  to  his  son  on  his  marriage  in 
full  discharge  of  covenant.  About  a  year  after 
the  father's  death  this  2,500Z.  was  paid  to  the 
trustees  of  the  son's  marriage  settlement  by  the 
son's  direction,  and  several  years  afterwards  he 
took  from  them  an  assignment  of  the  benefit  of 
the  covenant: — Held,  that  in  the  absence  of 
evidence  to  shew  that  the  son  directed  the  pay- 
ment of  the  2,500Z.  to  the  trustees,  with  the 
intention  of  discharging  the  father's  estate  from 
its  liability  under  the  covenant,  it  was  not  so 
discharged.  OraJuim  v.  Wickham,  1  De  G.,  J. 
&  S.  474. 

A  father  on  the  marriage  of  his  son  covenanted 
to  give  and  bequeath  by  will  to  the  son,  or  if  he 
should  die  in  the  father's  lifetime,  leaving  his 
wife  surviving,  then  to  the  wife,  2,500Z.,  to  be 
held  on  the  trusts  of  the  settlement.  The  father 
died  insolvent : — Held,  that  the  covenant  was 
not  to  be  construed,  as  affecting  only  assets  ap- 
plicable to  payment  of  legacies,  but  created  a 
specialty  debt  against  his  estate.    I  b. 

Voluntary  Beolaratlon  of  Tnut.]— A  husband 
by  a  deed-poll  recited  as  follows : — "  Whereas  I 
am  beneficially  possessed  of  the  ground-rents 
hereby  intended  to  be  settled,"  and  continued  as 
follows : — "  1  do  hereby  settle,  assign,  transfer, 
and  set  over  unto  my  wife  as  though  she  were 
a  single  woman  "  several  leasehold  houses  and 
the  ground-rents  thereof.  The  deed  was  volun- 
tary:— Held,  that  thi3  deed  was  not  void  as 
being  an  intended  assignment  from  husband  to 
wife,  but  operated  as  a  declaration  of  trust. 
Baddeley  v.  Baddeley,  9  Ch.  D.  113 ;  38  L.  T. 
906  ;  26  W.  R.  860. 

Husband  binding  Himielf  not  to  Eooelve 
Wife's  Property.] — ^A  document,  in  which  a  man 
in  consideration  of  his  intended  marriage 
covenanted  and  agreed  with  his  intended  wife 
that,  in  the  event  of  her  becoming  his  lawful 
wife,  he  bound  himself  "  from  having  any  legal 
or  lawful  claim  upon  the  plate,  linen,  furniture, 
or  household  effects,  or  with  receiving  or  dis- 
bursing the  rents  of  her  tenements  and  cottages, 
or  giving  orders  for  the  repair  of  the  same,  nor 
yet  with    any  property  whatsoever  she  is  in 

Eossession  of  at  the  time  of  her  marriage  to 
im,"  was  held  to  be  a  settlement  of  all  the 
wife's  property,  real  and  personal,  belonging  to 
her  at  the  time  of  her  marriage,  to  her  separate 
use.    Dye  v.  Dye,  47  J.  P.  620. 

Gift  by  Husband  to  Wife  after  his  Death — 
Death  of  Wife.] — By  ante-nuptial  articles,  recit- 
ing the  intended  marriage  and  an  agreement  to 
the  following  effect,  the  husband  a^^eed  to  pay 
to  the  wife  for  her  sole  and  separate  use  during 
the  coverture,  or  to  such  person  as  she  should 
by  writing  appoint,  an  annuity  of  5002. ;  and 
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aleo  that  he,  his  heiis.  executors  and  administra- 
tors, would  pay  to  her,  her  executors,  adminis- 
trators or  assigns,  immediately  after  his  death, 
the  sum  of  10,000Z.  for  her  sole  and  absolute  use 
and  disposal.  The  wife  died  in  her  husband's 
lifetime  : — Held,  that  she  was  entitled  to  the 
10,000/.  for  her  separate  use,  and  bad  power  to 
dispose  of  it  by  wUl  in  her  husband*s  lifetime. 
Baker  v.  £er,  II  L.  R.,  Ir.  3. 

Ai  to  whAt  Property.] — A  bond  executed  on 
the  marriage  of  the  obligor,  conditioned  to  settle 
lands  **if  he  should  become  seised  in  possession," 
affects  copyhold  as  well  as  freehold.  Prehhle 
Y.  BoghurH,  1  Swanst.  580;  1  Moore,  258;  7 
Taunt.  538. 

Letter  written  by  a  widower  previously  to  the 
marriage  of  his  only  daughter  stated  that  he 
would  settle  all  his  property  after  his  death  on 
her  and  her  children.  The  father  married  again, 
and  by  his  will  left  certain  benefits  to  his  widow : 
— Held,  that  the  daughter  was  entitled  to  have 
the  whole  of  her  other's  property  settled.  Coxer- 
dale  V.  JEasttoood,  15  L.  R.,  Eq.  121  ;  42  L.  J., 
Ch.  118  ;  27  L.  T.  646  ;  21  W.  R.  216. 

Iden  on  Unsettled  Property.] — Immediately 
before  a  marriage  the  intended  husband  signed  a 
memorandum  agreeing  that  certain  bonds  (in  the 
memorandum  call^  "  stocks  "),  which  were  part 
of  the  wife^s  property,  should  be  transferred  to 
her  and  her  son  by  a  former  marriage  in  trust  for 
her,  "  neither  party  haying  power  to  dispose  of 
the  stocks  without  consent  of  both  parties  to  such 
disposal"  After  the  marriage  the  husband  ob- 
tained possession  of  part  of  these  bonds  without 
the  consent  of  the  son,  and  disposed  of  them : — 
Held,  that  the  husband  was  liable  to  make  good 
the  amount  of  the  bonds  so  disposed  of  by  him, 
and  that  the  wife  and  her  trustee  were  entitled 
to  a  lien  for  the  amount  upon  all  her  other  pro- 
perty which  remained  in  specie,  and  that  the 
amount  must  be  settled.  Ha*tie  v.  Hattie^  2 
Ch.  D.  304 ;  34  L.  T.  747  ;  24  W.  R.  564— C.  A. 
Affirming  24  W.  R.  242. 

Contract  by  Letter  conditional — ^Revocation.] 
— A.,  upon  the  engagement  of  his  daughter  to  T., 
wrote  a  letter  to  T.  saying  that  the  settlement 
proposed  by  him  was  satisfactory,  and  that  he, 
A.,  had  made  his  will,  dividing  his  property 
equally  among  his  daughters.  The  marriage 
took  place,  T.  believing,  as  he  alleged,  that  the 
wUl  operated  as  a  settlement  of  one-third  of  A.*8 
property  on  his  wife.  T.  made  no  settlement, 
and  his  wife  died  in  A.*s  life,  leaving  children. 
A.  died,  having  made  another  will,  whereby  be 
left  all  his  property  to  H.,  another  daughter. 
Upon  a  claim  by  T.  and  his  children  to  a  third 
share  of  A.*s  estate  : — Held,  that  the  letter  con- 
stituted only  a  conditional  contract,  and  that  T. 
not  having  performed  his  part  of  the  contract,  it 
was  not  binding,  and  that  in  any  event  the 
letter  was  too  vague  to  be  enforced  as  a  contract, 
and  the  claim  was  disallowed.  AUen,  In  re^ 
Ilincki  V.  Allen,  49  L.  J.,  Ch.  553  ;  28  W.  R.  533. 

Aiiignment  by  Letter  to  Tnutee— Voluntary 
Settlement — ^Be^neet  of  Sesidne.] — K.,  who  in 
1850  made  a  settlement  for  the  benefit  of  him- 
self, wife,  and  children  of  the  marriage,  being  a 
widower  in  1863  with  four  children,  and  about 
to  contract  a  second  marriage^  wrote  to  one  of 


the  two  trustees  of  the  settlement  a  letter  in 
which  he  said  he  was  desirous  of  making  a  settle- 
ment upon  his  four  children  of  six  policies  of 
assurance  on  his  own  life,  the  particulars  of 
which  he  gave.  Three  of  the  policies  were 
handed  to  the  trustee,  but  the  other  three  were 
deposited  with  the  office  as  a  collateral  security, 
and  were  to  be  subject  thereto  ;  but  he  under- 
took to  pay  ofE  the  amount  claimed,  so  as  to  leave 
the  policies  free  for  the  children.  The  trusts  and 
provisions  of  the  settlement  were  to  be  similar 
to  those  of  the  settlement  of  1850,  and  he  under- 
took to  execute  to  the  trustee  written  to  and 
another  trustee  to  be  named  an  assignment  of  the 
six  policies,  to  contain  covenants  to  keep  up  the 
policies,  and  to  pay  the  mortgage  debt,  and  until 
the  settlement  should  be  executed  he  was  to  be 
bound  by  the  agreement,  in  the  same  manner  as 
if  the  settlement  were  actually  executed.  In  a 
letter  written  to  the  same  trustee  two  days  later 
inclosing  the  former  letter,  K.  said,  '*  The  in- 
closed is  the  formal  letter  of  assignment  previous 
to  a  deed,  and  as  binding."  No  notice  of  the 
letters  was  ever  given  to  the  offices,  no  formal 
settlement  of  the  policies  was  ever  executed,  and 
no  notice  was  ever  given  to  the  other  trustee  of 
the  settlement.  The  trustee  written  to  died  in 
1871 ;  and  the  settlement  of  1850,  the  two  letters, 
and  the  three  policies  were  returned  to  K.,  who 
by  Ids  will  in  1875  gave  the  residue  of  his  pro- 
perty to  trustees  for  the  benefit  of  all  his  eleven 
children  : — Held,  that  what  was  done  by  E.  was 
sufficient  to  make  a  complete  assignment  of  the 
six  policies  for  the  benefit  of  his  four  children. 
King,  In  re,  Sewell  v.  King,  14  Ch.  D.  179 ;  49 
L.  J.,  Ch.  73  ;  28  W.  R.  344. 


Promiie  by  Letter  superseded  by  subse- 


quent Settlement.] — ^The  father  of  a  lady  wrote 
to  her  intended  husband  that  he  and  his  wife 
had  determined  to  settle  on  their  daughter 
2,000Z.,  and  that  in  addition  she  would  have 
2,000Z.  on  her  mother's  death,  and  at  least  as 
much  on  her  father's  death.  Eleven  months 
afterwards  the  marriage  took  place ;  and  on  that 
occasion  a  formal  agreement  for  a  settlement  of 
2,000Z.  was  executed,  the  letter  not  being  in  any 
way  referred  to.  The  mother  died  sixteen  years 
and  the  father  died  twenty-five  years  after  the 
marrii^e.  The  husband  then  claimed  from  the 
father's  estate  4,000^.  under  the  promises  con- 
tained in  the  letter  : — Held,  that  the  letter  had, 
under  the  circumstances,  been  superseded  by  the 
agreement  for  a  settlement,  and  claim  dis- 
allowed. Badcook,  In  re,  Kingdon  v.  Ihgert,  17 
Ch.  D.  361  ;  43  L.  T.  688  ;  29  W.  R.  278. 

Covenant  to  stand  Seised.] — ^A.  D.  L.  being 
seised  of  a  part  of  certain  lands,  and  A.  L.  her 
daughter  seised  of  another  part,  they  executed  a 
deed  of  settlement  previously  to  the  marriage  of 
the  daughter  with  R.  D.,  by  which,  alter  reciting 
the  seisin  of  A.  D.  L.,  and  A.  L.,  and  the  intended 
marriage  between  R.  D.  and  A.  L.,  they  A.  D.  L. 
and  A.  L.,  and  each  of  them,  did  grant,  bargain, 
sell,  alien,  enfeoff,  and  confirm  unto  L.  L.  and 
D.  D.,  their  heirs  and  assigns,  the  premises  in 
question,  to  hold  unto  them,  L.  L.  and  D.  D.. 
their  heirs  and  assigns,  to  the  use  of  R.  D.  and 
his  assigns,  for  life ;  with  divers  remainders  over. 
The  indenture  was  duly  executed  by  A.  D.  L. 
and  A.  L.  and  R.  D.,  and  the  marriage  took  effect 
soon  after  the  execution  of  the  de^,  and  R.  D. 
had  possession  of  the  premises  up  to  the  time  of 
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the  trial  in  July,  1836.  The  deed  had  indorsecl 
upon  it  a  memorandum  of  livery  of  seisin,  but 
no  names  were  subscribed  to  it,  nor  was  any 
direct  evidence  g^ven  of  livery  of  seisin  having 
been  made,  nor  was  it  shewn  that  L.  L.  and  D.  D. 
(the  trustees)  were  in  any  way  related  to  the 
settlors.  A.  D.  L.  died  in  1831,  and  A.  L.  in 
1836  : — Held,  that  this  deed  operated  as  a  cove- 
nant to  stand  seised,  and  that  a  good  use  passed 
to  R.  D.,  the  husband.  Doe  d.  Lewi^  v.  Davies^ 
2  M.  &  W.  603  ;  M.  &  H.  98. 

On  articles  under  seal,  after  a  recital  of  an  in- 
tended marriage  between  B.  and  C,  A.  (the 
father  of  B.),  for  the  support  and  settlement  in 
the  world  of  the  young  couple,  freely  and  clearly 
giveth  and  settleth  upon  B.  his  lands  from 
Michaelmas  next  for  life,  remainder  to  the  first 
son  of  the  marriage,  '*  and  so  on  successively," 
with  remainders  over :  this  is  a  covenant  to 
stand  seised,  and  not  an  executory  contract. 
Doe  d.  J&nes  v.  William*,  2  N.  &  M.  632 ;  5  B.  & 
A.  783. 

Ante-nuptial  Agreement  by  Husband  to 
settle  Wife's  Beal  Estate.]  —  By  an  ante- 
nuptial agreement,  signed  by  the  intended  hus- 
band and  wife  and  the  parents  of  the  wife,  the 
parents  agreed  to  appoint  a  share  of  real  estate 
(which  was  subject  to  their  life  interest  and  to 
the  appointment  of  them  and  the  survivor  of 
them)  to  the  wife,  and  the  husband  agreed  that 
he  would  settle  his  wife's  reversionary  share  of 
the  real  estate  upon  the  usual  trusts  for  the  hus- 
band and  wife,  and  their  children.  The  wife's 
father  having  survived  her  mother,  released  the 
power  and  granted  the  estate  after  his  death, 
giving  his  daughter  a  sliare.  The  wife  prede- 
ceased the  husband  and  left  two  children.  The 
property  being  still  reversionary,  an  action  was 
brought  by  f^e  husband  and  one  of  the  children 
against  the  other  child,  the  wife's  heir-at-law,  for 
specific  performance  oi  the  agreement  : — Held, 
that  the  agreement  bound  the  wife  as  having  as- 
sented to  her  father's  stipulation,  and  also  her 
heir-at-law,  and  specific  performance  decreed  ac- 
cordingly. Lee  V.  Lee^  4  Ch.  D.  175  ;  46  L.  J., 
Ch.  81  ;  36  L.  T.  138  ;  25  W.  R.  225. 

Bond.] — Upon  the  marriage  of  A.  with  B.,  the 
widow  and  successor  of  C,  a  trader.  A.,  in  con- 
sideration of  the  stock-in-trade  which  he  re- 
ceived with  B.,  gave  a  bond  to  D.,  conditioned 
to  pay  to  the  children  of  B.  by  C,  within  twelve 
months  after  her  death,  3002.,  if,  upon  an  ac- 
count taken,  the  stock-in-trade  and  effects  of  the 
business,  if  then  carried  on  by  A.,  should  amount 
to  4002. ;  but,  in  case  upon  such  account  the 
stock-in-trade  should  amount  to  less  than  4002., 
then  A.  should  pay  to  such  children  1202.  A., 
during  the  lifetime  of  B.,  discontinued  the  trade, 
and  ceased  to  have  any  stock  : — Held,  that  this 
obligation  was  then  discharged.  Beswi^k  v. 
Stcindells,  3  N.  &  M.  159  ;  5  B.  &  Ad.  914. 
Affirmed  in  error,  5  K.  &  M.  378  ;  3  A.  &  E. 
868. 

A  bond  given  by  a  father  on  the  marriage  of 
his  daughter,  was  conditioned  for  payment  of  in- 
terest of  a  certain  sum  to  the  husband  or  his 
executors,  during  the  obligor's  life  ;  and  also  for 
payment  of  the  principal  to  the  husband  or  his 
executors,  within  a  limited  time  after  the 
obligor's  death,  if  any  of  the  issue  of  the  mar- 
riage should  be  living  at  that  time  ;  there  were 
children  of  the  marriage  who  all  died  before  the 


obligor,  leaving  grandchilden ;  the  g^randchildren 
were  deemed  to  be  issue  of  the  marriage  within 
the  condition,  and  consequently  the  husband's 
executors  were  entitled  to  recover  on  the  bond. 
Haydon  v.  WiUhere,  3  T.  R.  372. 

A  woman,  on  her  marriage  with  a  copyholder 
of  a  manor,  where  the  widows  of  husbands  dying 
seised  wei«  entitled  to  their  free-bench,  gave  a 
bond  that  the  son  of  her  intended  husband,  by  a 
former  wife,  should  have  possession  of  part  of 
the  copyhold  estate  after  the  death  of  the  hus- 
band on  condition  of  his  repairing  the  part  of 
the  house  reserved  for  her  : — Held,  to  be  a  valid 
bond.    Rex  v.  Lopen,  2  T.  R.  680. 


2.  Settlements. 
a.  Consideration  for,  and  Validity  ofl 

i.  Generally^ 

In  Favour  of  Children  of  Fntnre  Marriage. 
— ^Trusts  in  a  marriage  settlement  in  favour  o 
the  children  of  a  future  marriage  and  of  col- 
laterals are  purely  voluntary.      Wollaston   v» 
Tnbe,  9  L.  R.,  Eq.  44. 


Seeond  Xarriage  no  Consideration  for  Settle- 
ment on  Children  of  First  1 — ^A  second  mar- 
riage, in  contemplation  of  which  a  father  exe- 
cutes a  deed  providing  for  children  by  a  former 
marriage,  is  not  a  valuable  consideration.  Qreei\ 
In  re,  11  Ir.  R.,  Eq.  502. 

On  Harriage  with  Deoeased  Wife's  Sister.] 
— H.  transferred  shares  into  the  names  of  trus- 
tees, and  by  a  deed,  which,  on  the  face  of  it, 
was  voluntary,  declared  trusts  of  the  shares  for 
the  immediate  and  absolute  benefit  of  the  sister 
of  his  deceased  wife,  with  whom  he  shortly 
afterwards  went  through  the  form  of  maniage. 
Upon  a  bill  filed  ten  years  after  the  death  of  H. 
by  his  legal  personal  representative  against  the- 
lady,  a  husband  whom  she  subsequently  married, 
and  the  surviving  trustee,  praying  for  a  re- 
transfer  of  the  shares  : — Held,  that  the  transfer 
having  been  complete,  a  court  of  equity  would 
not  have  interfered  on  behalf  of  the  settlor,  who- 
was  a  particcps  criminis,  and  that  his  personal 
representative  stood  in  no  better  position.. 
Ayerst  v.  Jenkins,  16  L.  R.,  Eq.  27  ;  42  L.  J., 
Ch.  690  ;  29  L.  T.  126  ;  21  W.  R.  878. 

J.  P.,  previously  to  going  through  the  cere- 
mony of  marriage  with  his  deceased  wife's  sister, 
executed  a  settlement  reciting  the  intended  mar- 
riage, by  which  certain  property  was  assigned  to- 
trustees  in  trust  for  the  settlor  until  the  solemn!- 
zation  of  the  marriage,  and  after  the  solemniza- 
tion thereof,  and  after  the  decease  of  J.  P.,  to 
pay  the  interest  to  the  intended  wife  for  life, 
and  then  for  the  benefit  of  his  two  children  by 
his  former  wife  and  such  children  as  he  should 
have  by  his  intended  marriage  ;  but  if  there 
should  be  no  such  child  or  children,  then  for  J. 
P.,  his  executors,  administrators,  and  assigns  : — 
Held,  that  as  no  valid  marriage  could  take  place 
between  J.  P.  and  his  deceased  wife's  sister,  the 
trust  in  favour  of  himself  until  the  solemnization 
of  such  marriage  continued,  and  the  subsequent 
trusts  never  having  arisen,  the  property  remained 
in  J.  P.,  and  formed  part  of  his  general  estate. 
Pawson  V.  Broum,  13  Ch.  D.  202  ;  49  L.  J.,  Ch^ 
193  ;  41  L.  T.  339. 
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Mad«  uidflr  a  Xiitake  af  to  Poiition  of 
FartiM.] — ^A  lady  having  actually  married  with 
the  consent  of  guardians  named  by  her  de- 
ceased soppoeed  patatiYe  father,  and  confirmed 
by  the  Coart  of  Chancery,  she  suffered  a  re- 
covery, and  declared  the  uses  to  the  joint  ap- 
pointment of  herself  and  her  husband,  with  re- 
mainder in  strict  settlement ;  it  being  discovered 
that  her  supposed  manriage  was  void,  because  at 
the  time  her  legal  father  was  alive,  and  did  not 
consent  to  the  marriage,  the  parties  conceived 
that  the  settlement  and  recovery  were  void,  and 
executed  a  deed  of  revocation,  and  suffered 
another  recovery,  after  which  the  lady  made  a 
new  settlement  : — Held,  that  the  recovery  and 
first  settlement  were  valid,  although  made  under 
a  mistake  of  the  situation  in  which  the  parties 
stood.    Baughton  v.  Sandilands,  3  Taunt.  342. 

Wife's  Proporty — Convayanoe  to  Husband 
before  Xarriago.] — If  there  is  an  agreement  be- 
fore marriage,  that  a  settlement  shall  be  made 
of  the  wife^s  estate,  reserving  to  her  a  power  of 
disposing  of  it,  which  agreement  is  signed,  by  the 
intended  husband  and  wife,  but  not  sealed,  and 
before  the  mafriage  the  wife  disposes  of  it  to  the 
husbimd,  who  survives  her,  and  devises  the 
estate  by  will,  the  title  of  hva  devisee  is  such  a 
doubtful  equity,  as  cannot  be  set  up  in  an  eject- 
ment against  the  title  of  the  wife*s  heir-at-law. 
Doe  d.  Hitdsden  v.  Stajde,  2  T.  B.  684. 

Bottlemont  of  Fumitore  on  WUt — Froth  Fnr- 
aitnre  subject  to  Settlement.] — A  marriage 
settlement,  reciting  that  it  had  been  agreed  that 
the  intended  husband  should  settle  and  assign 
all  the  household  goods  belonging  to  him,  and  to 
which  he  would  become  entitled  on  the  solem- 
nization of  the  marriage,  and  set  forth  in  an  in- 
ventory, witnessed  that  the  husband  did  assign 
all  the  household  goods  belonging  to  him,  set 
forth  in  the  inventory,  to  a  trustee  after  the 
marriage,  to  assign  the  same  to  such  person  as 
the  wife  should  by  deed  or  will  appoint,  and  in 
default  of  appointment  to  permit  her  to  retain 
possession  ana  enjoy  the  household  goods,  and 
to  sell  the  same  for  her  sole  use  and  benefit,  ex- 
clusive of  the  husband,  and  not  subject  to  bis 
debts ;  and  after  the  death  of  the  wife  for  the 
husband ;  and  after  the  death  of  the  husband,  in 
case  the  wife  should  survive  him,  for  the  wife  ; 
bat  in  case  she  should  die  during  his  life,  for 
him.  The  goods  mentioned  in  the  inventory 
were  in  a  house  in  the  possession  of  the  husband ; 
a  part  of  them  belonged  to  the  father  of  the 
wife,  which  he  had  agreed  to  give  her,  a  part  to 
the  wife,  and  the  remainder  to  the  husband. 
The  marriage  was  solemnized ;  the  parties  en- 
joyed the  use  of  the  furniture  for  five  years,  when 
they  removed,  and  the  husband,  at  the  desire  of 
the  wife,  exchanged  some  articles,  and  sold  some, 
and  with  the  proceeds  bought  others.  The 
trustee  was  informed  of  this,  and  approved,  and 
ever  since  the  husband  and  his  wife  continued 
to  use  and  enjoy  the  furniture  : — Held,  that  the 
husband  joined  in  conveying  the  whole  of  the 
goods  to  the  trustee  for  the  sole  and  separate  use 
of  his  wife ;  that  the  exchanging  part  of  the 
goods,  and  the  selling  other  parts,  and  buying 
fresh  goods,  were  acts  done  by  the  husband,  as 
the  agent  of  the  trustee,  and  that  therefore  the 
substituted  goods  must  be  considered  as  belong- 
ing to  the  trustee,  and  subject  to  the  trusts  of 
the  deed.    Lane  v.  GryllSj  6  L.  T.  533. 

VOL.  IT. 


Post-nuptial  Bottloment  of  Farsonal  Property 
—17  k  18  Vict.  e.  86.]— A  post-nuptial  settle- 
ment by  which  a  man,  in  consideration  of 
natural  love,  conveys  goods  and  chattels  to  trus- 
tees for  the  benefit  of  his  wife  and  children,  is 
within  the  provisions  of  the  Bills  of  Sale  Act  (17 
iclB  Vict,  c  36),  and  should  be  filed  as  required 
by  that  act.  Fowler  v.  Foster ^  28  L.  J.,  Q.  B. 
210  ;  6  Jur.,  N.  S.  99. 

Aeoording  to  Law  of  IXomieil.] — ^A  testator 
being  domiciled  in  Scotland,  in  anticipation  of 
his  marrii^e,  which  subsequently  took  place  in 
Scotland,  executed  a  deed  of  settlement,  which 
he  also  intended  should  operate  as  his  will.  By 
the  law  of  Scotland,  such  a  document  as  a  dis- 
position of  property  at  death  would  not  be  re- 
voked by  the  marriage  of  the  contracting  parties. 
The  testator  after  his  marriage  became  domiciled 
in  England  : — Held,  that  as  the  settlement  was 
valid  by  the  law  of  domicil  as  a  testamentary 
disposition  at  the  time  of  execution,  as  also  sub- 
sequently to  the  marriage  and  at  the  moment 
when  the  testator  left  the  country,  it  continued 
valid  notwithstanding  the  change  of  domicil. 
Reid,  In  Goods  of,  1  L.  B.,  P.  74 ;  36  L.  J.,  P. 
43  ;  12  Jur.,  N.  S.  300  ;  14  W.  B.  316. 

Remoteness.] — By  a  marriage  settlement,  dated 
in  1821,  real  estate  was  conveyed  to  trustees  to 
the  use  of  the  settlor  M.,  for  life,  and  after  his 
death  to  the  use  of  all  or  any  exclusively  of  the 
children,  grandchildren,  or  other  issue  of  M.  (to 
be  bom  before  the  appointment  was  made),  as  he 
should  by  deed  or  will  appoint,  and  in  default, 
to  the  uses  therein  declaieo.  By  will,  dated  in 
1867,  M.  appointed  the  estate  to  his  son  W.  in 
fee,  but  in  case  he  should  have  no  child  who 
should  attain  twenty-one,  then  to  the  settlor*s 
grandson  B.  in  fee  : — Held,  that  the  executoiy 
gift  over  to  B.  was  void  for  remoteness.  Broion^ 
In  re,  3  Ch.  D.  156. 

In  Fraud  of  Kaiital  Bights.]— A  woman  ten 
months  before  her  marriage,  but  after  the  com- 
mencement of  that  intimate  acquaintance  with 
her  future  husband  which  ended  in  marriage, 
made  a  settlement  of  a  sum  of  money  which  he 
did  not  know  her  to  be  possessed  of ;  the  mar- 
riage took  place,  she  concealing  from  him  both 
her  right  to  the  money  and  the  existence  of  the 
settlement.  Ten  years  afterwards  she  died,  and 
after  her  death  he  filed  a  bill  to  have  the  money 
paid  to  him  : — Held,  that  the  settlement  was 
void,  as  being  a  fraud  on  his  marital  rights. 
Ooddard  v.  Snow,  1  Russ.  485. 

A  settlement  inade  by  a  woman  of  her  per- 
sonal property  after  her  engagement  to  be  mar- 
ried, was  set  aside  at  the  suit  of  the  husband, 
although  he  was  told  before  the  marriage  that 
she  had  executed  a  settlement  affecting  her  pro- 
perty. Prideanx  v.  Lonsdale,  4  Giff.  1 59.  Affirmed 
on  appeal,  1  De  Q.,  J.  &  S.  433 ;  9  Jur.,  N.  8. 
507. 

A  settlement,  made  by  a  woman  pending  an 
engagement  and  seven  weeks  before  her  nlarriage, 
without  the  knowledge  of  her  intended  husband, 
and  in  favour  of  persons  for  whom  she  was  under 
no  legal  or  moral  tie  to  provide,  was  set  aside  as 
a  fraud  on  the  husband's  marital  right  Donne* 
V.  Jennings f  32  Beav.  290. 

Fraud— Bights  of  Wife.]— The  rule  that  a  con- 
veyance of  the  property  of,  or  a  security  given 
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by,  a  woman  during  the  treaty  for  her  marriage, 
without  valuable  consideration,  and  without 
notice  to  the  intended  husband,  will  be  set  aside 
as  a  fraud  on  his  marital  rights,  rests  upon  the 
peculiar  right  which  a  husbEuid  has  in  his  wife's 
property ;  and  a  wife  has  no  similar  equity  to 
have  a  conveyance  of  the  property  of,  or  a  se- 
curity given  by,  the  intended  husband,  set  aside 
on  that  ground.  M^JCsogh  v.  N^Keogh,  4  Ir.  R., 
Eq.338;  18  W.  R.  861. 

But  where,  upon  a  marriage,  the  &ther  of  the 
husband  agreed  to  give  up  to  him  a  farm  and 
stock,  in  consideration  of  the  wife's  fortune  being 
paid  to  the  father,  it  being  then  stated  that  the 
intended  husband  was  not  indebted  to  any  ex- 
tent ;  and  a  deed  was  drawn  up  and  executed  in 
pursuance  of  the  agreement,  and  on  the  same 
day  that  the  deed  was  executed,  the  intended 
husband  gave  his  father  a  promissory  note  for 
.200/. : — Held,  that  the  giving  of  this  note, 
«oupled  with  the  statement  that  the  son  was  not 
indebted  to  any  extent,  was  a  fraud  upon  the 
intended  wife  and  her  ^ther  who  gave  the  for- 
tune.   Ih, 

Idmitationi — ^Validity  of.  ] — A.  on  his  marriage 
put  the  lands  of  Blac^acre  in  settlement  upon 
himself  for  life,  remainder  to  the  sons  of  the 
intended  marriage  in  tail  male,  remainder  to 
.B.,  his  brother,  in  tail  male,  and,  in  default  of 
such  issue,  to  the  use  of  all  daughters  of  the  in- 
tended marriage.  There  was  no  issue  of  the  mar- 
riage, and  by  a  subsequent  deed,  executed  upon 
A  second  marriage,  A.  purported  to  charge  the 
lands  with  an  annuity  of  50Z.  by  way  of  jointure 
for  his  second  wife  D.  A.  having  died,  B.  barred 
the  entail,  and  D.  claimed  her  annuity : — Held, 
that  under  the  first  settlement,  A.  had  no  power 
to  jointure  an  after-taken  wife,  and  that  the 
limitation  to  B.  in  the  first  settlement  was  valid 
;as  against  subsequent  purchasers  for  value,  in- 
asmuch as  it  was  interposed  between  the  two 
limitations  to  different  classes  of  the  issue  of  the 
.-marriage,  and,  consequently,  that  D.  was  not  en- 
titled to  the  jointure.  Sheridan^  In  re,  1  Ir.  Ch. 
D.  64. 

Post-nuptial  Sottlement  of  Fund  in  Court.] — 

"When  a  wife  is  entitled  to  a  settlement  of  a  fund 
in  court,  the  fund  will  be  limited  after  the  death 
-of  the  wife,  and  in  default  of  children  of  the  wife 
to  the  husband.  Noake's  Will,  In  re,  28  W.  R. 
762. 

Batifioatlon  and  Adoption  by  Wife.] — By  a 
post-nuptial  settlement  in  1805,  made  between 
the  husband  and  the  father  and  mother  of  the 
-wife,  and  executed  by  the  wife,  although  she 
was  not  named  as  a  party  to  it,  the  husband 
created  a  jointure  for  the  wife,  and  the  father 
and  mother  appointed  certain  sums  to  the  wife, 
And  the  husband  covenanted  to  assign  these  sums 
to  trustees,  in  trust  to  accumulate  during  the 
joint  lives  of  husband  and  wife,  and  after  the 
^eath  of  either  for  the  survivor  for  life,  with 
power  of  appointment  among  the  children,  and 
in  default  of  appointment,  equally.  The  husband 
•died  in  1814,  without  having  exercised  the 
power  of  appointment.  In  1816,  the  widow 
presented  a  petition  to  the  Lord  Chancellor,  for 
maintenance  for  the  eldest  son,  and  in  this  peti- 
tion she  referred  to  the  settlement,  as  shewing 
to  what  she  and  the  younger  children  were 
entitled.    She  received  her  jointure,  and  the 


interest  on  the  sums  appointed  during  her  life. 
She  died  in  1868,  having  executed  a  testamentary 
disposition  in  the  Scotch  form  disposing  of  the 
sums  appointed  as  her  absolute  property : — ^Held, 
that  she  must  be  held  to  have  adopted  the  set- 
tlement, and  that  it  bound  the  sums  appointed. 
Kingston  v.  Booth,  4  Ir.  B.,  Eq.  589. 


^,  As  Against  Trustees  in  Bankruptcy. 

Wife's  Knowledge  of  Fraud.] — ^A  person,  pend- 
ing an  action  against  him  for  the  recovery  of  a 
debt,  married  a  woman  with  whom  he  had  co- 
habitated  for  several  years,  and  in  consideration 
of  the  marriage  executed  a  settlement  of  all  his 
property.  The  court,  upon  the  suit  of  the  credi- 
tor, finding  that  the  wife  had  knowledge  of  the 
facts,  declared  the  settlement  fraudulent  and 
void.  Bulmer  v.  Hunter,  8  L.  R.,  Eq.  46 ;  38 
L.  J.,  Ch.  543  ;  20  L.  T.  942.  See  also  post, 
Kevan  v.  Crawford,  6  Ch.  D.  29 ;  46  L.  J.,  Ch. 
729  ;  37  L.  T.  322  ;  26  W.  R.  49— C.  A. 

Tnut  to  Pay  Debts  and  Settle  Surplns.] — 
A  deed  conveyed  the  lease  of  a  farm,  and  all  the 
grantor*s  effects,  and  all  debts  due  to  him,  to 
trustees,  in  consideration  of  a  certain  sum  to  be 
paid  to  him  by  one  of  the  trustees,  in  trust  to 
dispose  of  all  the  property,  and  out  of  the  pro- 
duce to  reimburse  the  trustee  the  sum  advanced 
by  him  to  the  g^ntor,  and  all  other  the  trustee's 
demands  upon  him,  and  then  to  pay  all  such 
debts  as  were  justly  due  from  the  grantor,  as  the 
trustees  in  their  discretion  should  think  proper  ; 
the  surplus  to  be  holden  for  the  benefit  of  the 
grantor's  wife  (whose  property  the  bulk  of  it 
originally  was),  as  a  separate  maintenance  for 
her,  in  consequence  of  a  separation  between 
them  on  account  of  her  husband's  ill-usage  : — 
Held,  that  such  deed  was  not  fraudulent  or  void 
as  against  creditors,  it  appearing  to  have  been 
made  bonft  fide  at  the  time,  and  that  all  the 
creditors  of  the  grantor  known  at  the  time  had, 
upon  application  to  the  trustees,  received  pay- 
ment of  their  debts.  Kunn  v.  Wilsmore,  8 
T.  R.  621. 

Settled  Property  —  Order  and   Disposition.] 

— Household  furniture,  linen  and  plate,  belong- 
ing to  B.,  were  assigned  by  him,  by  deed,  in  con- 
templation of  his  marriage,  to  the  plaintiffs,  in 
trust,  after  the  marriage,  to  stand  possessed 
thereof  during  the  joint  lives  of  B.,  the  settlor, 
and  his  intended  wife,  for  her  sole  and  separate 
use,  independently  of  B.  The  marriage  took 
place,  and  B.  afterwards  became  bankrupt.  The 
settled  furniture,  &c.,  was  then  in  the  nouse  in 
which  he  resided  with  his  wife  : — Held,  that  it 
was  not,  at  the  time  of  his  bankruptcy,  in  his 
order  and  disposition,  with  the  consent  of  the 
true  owner,  so  as  to  pass  the  property  in  it,  under 
6  Geo.  4,  c.  16,  s.  72,  to  his  assignees.  Sinvnwns 
V.  Edwards,  16  M.  &  W.  838. 

Held,  also,  that  the  fact  of  the  furniture,  &c., 
not  having  been  the  wife's  before  marriage,  was 
immaterial.    Ih, 

Post-nuptial  Settlements.] — Previously  to  a 
contemplated  marriage  the  intended-  husband 
and  wife  went  to  a  solicitor  to  have  a  settlement 
prepared  of  some  railway  stock,  of  which  the 
intended  wife  was  the  registered  proprietor,  but 
which  was  subject  to  a  mortgage,  and  the  certifi- 
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cates  of  which  were  in  the  hands  of  the  mort- 
gagee. The  solicitor  not  being  able  to  prepare 
the  settlement  before  the  time  fixed  for  the 
marriage,  the  husband  told  the  wife  t^at  it 
woold  be  eqaallj  good  if  made  afterwards,  and 
no  settlement  or  agreement  for  a  settlement  was 
made  in  writing  before  the  marriage.  Shortly 
after  the  marriage  a  settlement  was  executed, 
whereby  the  husband  coyenanted  to  invest  part 
of  the  proceeds  of  the  stock  upon  trust  for  the 
benefit  of  his  wife  and  children.  He  sold  the 
stock,  paid  oS  the  mortgage,  and  inyested  the 
stipulated  amount  according  to  his  corenant : — 
Held,  that  the  settlement  was  voluntary  and 
fraudulent,  and  therefore  void  as  against  cre- 
ditors, and  that  the  wife  had  no  equity  to  a 
settlement.  Warden  ▼.  Jones^  2  De  G.  &  J.  76  ; 
27  L.  J.,  Ch.  190  ;  4  Jur.,  N.  S.  269. 

By  an  ante-nuptial  settlement,  a  mortgage  for 
4,00OZ.,  the  property  of  the  wife,  was  assigned  to 
trustees,  as  to  one  moiety,  on  the  usual  trusts, 
and,  as  to  the  remaining  moiety  of  2000/.  in  trust 
only  for  the  wife,  her  executors,  administrators, 
and  assigns,  and  when  realised,  to  be  paid  over 
to  her,  and  them,  in  the  same  manner  as  she  or 
they  would  have  been  entitled  to  receive  the 
same,  in  case  the  assignment  and  settlement  had 
not  been  executed.  By  a  settlement  after  the 
marriage,  the  last-mentioned  moiety  was  settled 
by  the  husband  and  wife,  upon  the  usual  trusts, 
for  themselves  and  their  children.  Shortly 
afterwards  the  husband  was  adjudicated  bank- 
rupt on  the  petition  of  a  creditor,  whose  debt 
was  contracted  before  the  settlement,  at  the 
date  of  which  the  husband  retained  enough  to 
pay  his  creditors  : — Held,  that  in  the  first  settle- 
ment no  separate  use  was  created,  in  the  wife's 
favour,  of  the  second  moiety.  Spirett  v.  WlUowx^ 
3  De  G.  J.  &  S.  293  ;  34  L.  J.,  Ch.  365  ;  11  Jur., 
N.  8.  614  ;  11  L.  T.  614  ;  13  W.  B.  329. 

Held,  also,  that  the  voluntary  settlement  was 
fraudulent  and  void  as  against  the  creditor.    Ih, 

If  the  debt  of  a  creditor  by  whom  a  voluntary 
settlement  is  impeached  existed  at  the  date  of 
the  settlement,  and  the  remedy  of  the  creditor  is 
defeated  by  the  settlement,  such  a  settlement  is 
fraudulent  and  void-  under  13  Eliz.  c.  5  ;  and 
the  fact  of  the  settlor  retaining  money  enough 
to  pay  the  debts  he  then  owed,  but  which  were 
not  actually  paid,  will  not  take  the  settlement 
out  of  the  statute.    Ih. 

A  person  made  a  voluntary  settlement  of  an 
estate  which  was  subject  to  a  mortgage,  and 
covenanted  with  the  trustees  of  the  settlement 
that  he  would  pay  the  interest  on  the  mortgage, 
and  when  required,  would  pay  off  the  principal. 
His  assets,  exclusive  of  the  mortgaged  estate, 
were  sufficient  to  pay  his  debts  other  than  the 
mortgage  debt,  but  not  sufficient  to  pay  both. 
He  ^terwards  became  bankrupt : — Held,  that 
the  settlement  was  void  as  against  the  trustee  in 
iHinkruptcy,  under  the  Bankruptcy  Act,  1869, 
8.  91.  Huxtahle^  Exparte^  uonibeer.  In  re, 
2  Ch.  D.  54  ;  45  L.  J.,  Bk.  69  ;  34  L.  T.  605  ;  24 
W.  R.  685. 

When  Husband  is  Solvent  1 — A  husband 


may  make  a  settlement  on  his  wife,  when  he  is 
solvent,  and  pecuniarily  in  a  condition  to  make 
such  a  gift,  if  it  is  not  unreasonable  in  amount, 
and  if  after  making  it  he  still  has  abundant 
assets  to  pay  tJiose  debts,  which  he  owed  at 
that  time.  Sedgwick  v.  Place,  25  L.  T.  307  ;  5 
J^ational  Bankruptcy  Register  (N.  T.),  168. 


70 

Of  Wife's  Property  on  herself  to  enable 
her  to  Trade.] — A  woman  may,  before  marriage, 
with  the  consent  of  her  intended  husband,  con- 
vey all  her  stock  in  trade  and  furniture  to  trustees, 
to  enable  her  to  carry  on  her  business  separately  ; 
and  if  the  husband  does  not  interm^dle  with 
them,  and  there  is  no  fraud,  such  effects  (though 
fluctuating)  are  not  liable  to  his  debts;  but 
whether  the  trade  is  carried  on  solely  by  the 
wife,  or  jointly  with  the  husband,  is  a  question 
of  fact  for  the  jury  ;  and  if  they  determine  the 
latter,  the  stock  in  trade  is  liable  to  the  debts  of 
the  husband ;  but  even  in  such  a  case  the  furni- 
ture is  not,  though  removed  to  the  husband's 
house.  It  is  no  objection  to  such  a  settlement, 
that  there  is  no  inventory  of  the  goods  intended 
to  be  thus  settled.  Jarman  v.  Woolloton,  3 
T.  B.  618. 

By  a  settlement  before  marriage,  32  cows,  and 
the  increase  and  produce  arising  therefrom,  the 
property  of  the  woman,  were  assigned  to  trustees 
for  her  separate  use,  the  husbEind  covenanting  to 
permit  her  to  carry  on  the  trade  of  a  cow-keeper, 
to  her  own  sole  use.  After  the  marriage,  the 
wife,  with  the  profits  of  her  trade,  purchased 
four  more  cows : — Held,  that  the  settlement  was 
good  against  the  creditors  of  the  hu^and)  and 
that  the  cows  purchased  after  the  marriage  were 
also  protected  by  it.  HatUnton  v.  Qilly  3  Dougl. 
415  ;  8  T.  R.  620,  n. 

A  feme  sole  who  kept  a  horse  and  chaise  to 
visit  her  customers  before  marriage,  by  deed 
conveyed  to  trustees,  "  all  her  household  furni- 
ture, goods,  and  chattels  "  (specified  in  a  schedule 
in  which  the  horse  and  chaise  were  not  included), 
and  "  all  her  stock  in  trade,  materials,  and  other 
articles  belonging  to  her,  in  and  about  her  busi- 
ness." After  marriage,  she  used  the  horse  and 
chaise  as  before : — Held,  that  the  horse  and 
chaise  passed  to  the  trustees  by  the  deed,  and 
were  not  liable  to  be  taken  in  execution  for  the 
debts  of  her  husband.  Dean  v.  JSrovm,  8  D.  & 
R.  95 ;  5  B.  &  C.  336  ;  2  C.  &  P.  62. 

Ante-nuptial  Settlement  of  Property  sultfeot 
to  a  Power  of  Appointment.]— Under  a  will 
the  testator's  widow  had  a  power  to  appoint 
among  her  children,  and  in  d&ult  of  appoint- 
ment the  property  was  to  be  held  in  trust  for 
all  the  children  equally.  One  of  the  children, 
being  then  a  trader  within  the  meaning  of  the 
Bankruptcy  Act,  1869,  execut^  an  ante-nuptial 
settlement  whereby  he  covenanted  to  settle  his 
share  whether  appointed  or  not.  His  mother 
appointed  the  property  equally  amongst  A.  and 
the  other  children.  He  subsequently  became 
bankrupt : — Held,  that  his  covenant  was  not  void 
under  s.  91  of  the  Bankruptcy  Act,  1869.  An- 
dreios,  In  re,  7  Ch.  D.  636 ;  38  L.  T.  137  ;  26 
W.  R.  672. 

Fraudulent  Settlement  on  Innooent  Party.] — 
C,  a  trader,  on  the  occasion  of  his  marriage  with 
P.,  executed  a  settlement,  which  recited  that  he 
was  indebted  to  P.  in  20,0002.,  and  in  which  he 
covenanted  that  he  would  pay  this  sum  to  the 
trustees  of  the  settlement  to  hold  upon  the  trusts 
thereof,  and. the  settlement  contained  a  declara- 
tion that  as  soon  as  C.  should  become  owner  in 
fee  of  certain  property  the  trustees  should  lend 
this  sum  to  him  upon  mortgage  of  this  property. 
About  two  years  after,  C.  having  become  owner 
in  fee  of  the  property,  executed  a  mortgage  of  it 
to  the  trustees,  but  no  money  ever  actuall 
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passed.  Three  years  after  the  mortgage  he  be- 
came bankrupt.  The  recital  that  the  20,0001. 
was  owing  to  P.  was  untrue,  and  the  evidence 
shewed  that  the  settlement  was  a  scheme  by  C. 
to  defraud  his  creditors,  but  that  P.  was  ignorant 
of  the  false  recital  and  had  been  no  party  to  the 
fraud: — Held,  that  the  false  recital  did  not 
vitiate  the  settlement,  that  there  was  no  neces- 
sity for  actual  payment  of  the  money,  and  that, 
the  covenant  having  been  made  for  the  good 
consideration  of  marrii^,  and  the  mortgage 
having  been  executed  in  pursuance  of  the  cove- 
nant, the  settlement  and  mortgage  were  valid 
against  C.*s  creditors.  Kevan  v.  Crawford,  6 
Ch.  D.  29  ;  46  L.  J.,  Ch  729 ;  37  L.  T.  322 ;  25 
W.  R.  49— C.  A. 

Held,  also,  that  it  would  be  premature  to  de- 
cide any  question  as  to  the  future  life  interest 
of  C.  contingent  on  his  wife's  death  in  his  life- 
time. iJ.  See  also  Bulmer  v.  Hunter^  ante, 
col.  68. 

After-acquired  Property  not  mentioned.] — ^A 

trader  by  a  settlement  made  before  his  marriage 
assigned  a  policy  and  some  furniture  to  trustees 
for  the  benefit  of  his  wife  and  the  children  of 
the  marriage,  and  also  covenanted  that  all  other 
real  or  personal  estate  of  which  he  should  be- 
come seised,  possessed,  or  entitled  during  the 
coverture,  should  be  transferred  to  the  trustees 
upon  trusts  thereby  declared.  No  trusts  of  the 
after-acquired  property  were  declared  in  the 
settlement.  After  the  marriage,  and  when  he 
was  still  solvent,  he  purchased  some  shares  ;  the 
shares  were  registered  in  his  name  and  he  held 
the  certificates.  Subsequently  he  filed  a  petition 
for  liquidation,  and  the  trustee  in  the  liquidation 
claimed  these  shares,  as  against  the  trustees  of 
the  settlement : — Held,  that  he  could  not  be 
allowed  in  this  way  to  withdraw  the  whole  of 
his  property  from  his  creditors,  and  that  the 
shares  must  be  handed  to  the  trustee  in  the  liqui- 
dation. Bollund,  Ex  parte,  Clint,  In  re,  17 
L.  B.,  Eq.  115  ;  43  L.  J.,  Bk.  16  ;  29  L.  T.  543  ; 
22  W.  B.  162. 

Sec  also  FRAUDULENT  Conveyances. 


iii.  As  against  Subsequent  Purchasers, 

Conveyance  by  Harried  Woman — ^Volnntary.] 
— A  voluntary  conveyance  by  a  married  woman 
is  within  the  27  Eliz.  c.  4  against  fraudulent  con- 
veyances. Butterfield  v.  Heath,  15  Beav.  408  ; 
22  L.  J.,  Ch.  270. 

Husband  and  wife  executed  a  podt-nuptial 
settlement  of  the  wife's  estate  in  favour  of  them- 
selves and  their  children: — Held,  that  it  was 
void  as  against  a  subsequent  purchaser  from  them 
for  valuable  consideration.    Ih. 

In  favonr  of  Illegitimate  Child.] — In  a 

marriage  settlement,  a  gift,  by  the  woman,  out 
of  her  own  estate,  to  her  illegitimate  child,  is 
not  void,  in  the  absence  of  fraud,  as  against  a 
subsequent  mortgage,  under  27  Eliz.  c.  4.  Clarice 
V.  Wright,  6  H.  &  N.  849  ;  30  L.  J.,  Ex.  113  ;  7 
Jur.,  N.  S.  1032  ;  9  W.  B.  671 ;  8.  C,  nom.  Wright 
V.  Dickenson,  4  L.  T.  21— Ex.  Ch. 

In  favour  of  Issue  of  Second  Xarriage.] 

— ^A  limitation  in  a  marriage  settlement,  in  favour 
of  the  issue  of  a  second  marriage  by  the  settlor,  is 
good  against  a  subsequent  purchaser  for  valuable 


consideration.      Clayton   v,    Wilton  (^EarV),  6 
M.  &  S.  67,  n. 

On  Self  for  Life,  remainder  to  Wife.] — If  one, 
after  marriage,  makes  a  settlement  of  certain 
premises  upon  himself  for  life,  remainder  to  his 
wife  for  life,  remainder  to  their  issue  in  tail, 
and  three  years  afterwards  mortgages  the  pre- 
mises  to  B.,  who  was  told  there  was  such  a  settle- 
ment; the  settlementis  void  as  against  the  mort- 
gagee within  27  Eliz,  c.  4.  Chapman  d.  Staver^ 
ton  V.  Emery,  Cowp.  278. 

Depoeit  of  Deeds  with  Banker.] — A  husband, 
after  marriage,  having  made  a  settlement  on  his 
wife,  obtained  from  the  trustees  the  title-deeds 
of  the  property  settled,  and  deposited  them  with 
a  banker  as  a  security  for  money  advanced  : — 
Held,  that  the  banker  was  not  a  purchaser  within 
27  Eliz.  c.  4,  s.  2,  and  that  the  trustees  were  en- 
titled to  recover  the  deeds.  Xerrison  v.  Dorrien^ 
9  Bing.  76  ;  2  M.&  Scott,  114. 

Advance.] — The  owner  of  a  freehold  estate, 
which  was  worth,  beyond  a  mortgage  to  which  it 
was  subject,  about  1,300/.,  was  persuaded  by  a 
relative  of  his  wife,  to  make  a  post-nuptial  settle- 
ment of  it  on  his  wife  and  children.  As  an  in- 
ducement to  do  this,  he  agreed  to  advance  him  150Z. 
on  his  promissory  note  to  meet  the  interest  on 
the  mortgage,  which  was  then  in  arrear.  The 
settlement  was  accordingly  prepared  and  exe- 
cuted, but  no  mention  was  made  in  it  of  the  ad- 
vance of  150/. : — Held,  on  a  bill  by  a  subsequent 
mortgagee  to  establish  priority  over  the  settle- 
ment, that  the  advance  of  150Z.  was  a  sufficient 
valuable  consideration  to  support  the  settlement 
under  27  Eliz.  c.  4.  Bayspoole  v.  Collins,  6  L.  B.^ 
Ch.  228  ;  40  L.  J.,  Ch.  289  ;  26  L.  T.  282  ;  19 
W.  B.  363. 

Wife's  Freeholds.] — By  a  poet-nuptial  settle- 
ment freeholds  belonging  to  the  wife  were  settled 
by  the  husband  and  wife  to  the  use  of  the  wife 
for  life,  and  after  her  decease  to  such  uses  as  she 
should  by  will  appoint,  and  in  default  of  ap- 
pointment to  the  use  of  her  children,  with  a 
power  during  her  life  for  the  wife  to  lease  at 
rack  rent,  and  with  a  power  of  sale  and  exchange 
in  the  trustees  with  her  consent : — ^Held,  that 
the  settlement  was  for  valuable  consideration, 
and  therefore  not  void  under  27  Eliz.  c.  4,  and 
that  the  same  must  be  upheld  against  a  subse- 
quent mortgagee.  Foster  arid  Lister,  In  re,  & 
Ch.  D.  87  ;  46  L.  J.,  Ch.  480  ;  36  L.  T.  582  ;  26 
W.  B.  553. 

Beal  estate  was  devised  to  a  single  woman  with 
a  declaration  of  a  wish  that  if  she  should  marry 
she  would  before  marriage  settle  it  to  her  sepa- 
rate use  for  life  and  to  such  uses  as  she  should 
by  will  appoint.  She  married  without  a  settle- 
ment, and  afterwards,  by  an  acknowledged  deed 
expressed  to  be  made  for  giving  effect  to  the 
testator's  wish,  the  husband  and  wife  conveyed 
the  land  to  trustees  during  the  life  of  the 
wife  upon  trust  for  her  separate  use  without 
power  of  anticipation,  and  after  her  death  to  the 
use  of  the  husband  for  life,  with  remainder  to 
their  children  as  therein  mentioned.  Subse- 
quently the  husband  and  wife  mortgaged  the 
property  without  notice  of "  the  settlement : — 
Held,  that  the  settlement  was  for  valuable  con- 
sideration, and  not  void  as  against  the  mort- 
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g&gee  under  27  £liz.  c.  4.  Teasdale  v.  Braith' 
UMite,  5  Ch.  D.  630  ;  46  L.  J.,  Ch.  725 ;  36  L.  T. 
601  ;  25  W.  R.  546— C.  A.  Affirming  4  Ch.  D. 
85  ;  46  L.  J.,  Ch.  396  ;  35  L.  T.  590 ;  25  W.  R. 
222. 

Leasehold.] — ^A  widower,  on  his  second  mar- 
riage, made  a  settlement,  in  which  he  assigned  a 
leasehold  property  to  trustees,  one  of  whom  was 
his  son  by  a  former  marriage,  upon  trust  for  him- 
self for  life,  and  after  his  death  for  his  said  son. 
He  afterwards  contracted  to  sell  the  leasehold 
property  to  the  plaintiff  : — Held,  that  the  settle- 
ment of  the  leasehold  property  on  the  son  was 
not  a  Toluntary  conyeyance  under  27  Eliz.  c.  4, 
on  the  ground  that  the  assignment  of  leasehold 
property  to  which  liability  is  attached  is,  in  itself 
a  conveyance  for  valuable  consideration.  Price 
T.  Jenkins,  5  Ch.  D.  619  ;  46  L.  J.,  Ch.  806  ;  37 
L.  T.  51— -C.  A.  But  compare  Midler,  In  re, 
Jtidler  v.  Ridler,  28  Ch.  D.  74  ;  52  L.  J.,  Ch. 
343 ;  48  L.  T.  396  ;  31  W.  R.  93  ;  47  J.  P.  479 
— C.A. 

Ante-nnptial  Agreement  not  referred  to  in 
Poet-nnptial  Settiement]  —  An  ante-nuptial 
agreement  by  an  infant  is  not  sufficient  to  take  a 
post-nuptial  settlement,  in  which  no  reference  is 
made  to  the  ante-nuptial  agreement,  out  of  the 
operation  of  the  27  £liz.  c.  4,  and  such  post-nup- 
tial settlement  is,  therefore,  void  against  a  subse- 
quent purchaser  for  value.  Trowell  v.  Slienton, 
8  Ch.  D.  318  ;  47  L.  J.,  Ch.  738  ;  38  L.  T.  369  ; 
26  W.  R.  837— C.  A.    Reversing  38  L.  T.  27. 

The  defence  raised  by  a  vendor  and  his  wife  to 
«n  action  for  specific  peiformance  of  a  contract 
was  that  the  vendor,  when  an  infant,  wrote  a 
letter  to  the  lady  he  was  about  to  marry,  saying 
rthat  as  he  should  come  into  his  property  when 
4ie  became  of  age,  and  they  were  to  be  married 
shortly  after,  he  would  make  her  a  present  of  the 
bouses  which  were  the  subject  of  the  action  ; 
that  the  vendor  after  attaining  twenty-one  was 
married  to  the  lady,  and  that  subsequently  he 
executed  a  settlement  assigning  the  houses  In 
question  to  trustees  in  trust  for  the  separate  use 
of  his  wife  for  life  with  remainders  over.  The 
settlement  did  not  refer  to  the  ante-nuptial 
sigreement : — Held,  that  there  being  no  ratifica- 
tion in  writing  of  the  ante-nnptifd  agreement, 
the  post-nuptial  settlement  was  voluntary,  and 
'was  therefore  impeachable  under  27  Eliz.  c.  4. 
lb. 

See  also  FsAUDULENT  Contetanoes. 


b.  Property  Subjeet  to,  and  AfFeoted  by. 

i.  In  Cases  of  Covenant  to  Settle  after- 
acquired  Property, 

What  lAoluded  in.]  —  By  an  ante-nuptial 
settlement  the  husband  and  wife  covenanted 
with  the  trustees  to  settle  all  property  to  which 
the  wife  then  was  or  during  the  coverture  she 
or  her  husband  in  her  right  should  become  en- 
titled by  devise,  bequest,  or  otherwise  "  for  any 
estate  or  interest  whatsoever.*'  During  the 
coverture  the  wife's  father  died,  having  by  his 
will  devised  and  bequeathed  a  moiety  of  his 
residuary  real  and  personal  estate  to  her  **  for 


(2  L.  R.,  Eq.  487),  not  followed.    Allnutt,  In  re, 


Pott  V.  Brassey,  22  Ch.  D.  275 ;  52  L.  J.,  Ch. 
299  J  48  L.  T.  165  ;  31  W.  R.  469. 

By  a  marriage  settlement,  after  a  recital  that 
on  the  treaty  for  the  marriage  it  was  agT€^  that 
all  real  and  personal  property  which  during  the 
coverture  should  devolve  upon  or  vest  in  the 
wife  or  the  husband  in  her  right  to  the  value  of 
200Z.  at  any  one  time  should  be  settled  upon  the 
trusts  thereinafter  declared,  it  was  witnessed 
that  it  was  thereby  agreed  and  declaimed  between 
and  by  the  parties  thereto,  and  the  husband 
thereby  covenanted  with  the  trustees  that  if  at 
any  time  during  the  coverture  any  real  or 
personal  estate  should  devolve  on  or  vest  in  the 
wife  or  the  husband  in  her  right  to  the  amount 
in  value  of  200^.  at  any  one  time,  the  husband 
would  make,  do,  and  execute,  or  cause  and  pro- 
cure to  be  made,  done,  and  executed,  and  ]oin 
and  concur  in  making,  doing,  and  executing  all 
such  conveyances,  &c.,  as  would  effectually  vest 
such  real  and  personal  estate  in  the  trustees 
upon  the  trusts  therein  declared.  After  the 
marriage,  a  deed  was  executed  by  the  wife's 
mother,  under  which,  during  the  coverture,  a 
sum  exceeding  200/.  became  payable  to  the  wife 
for  her  separate  use: — Held,  by  Fry,  J.,  that 
this  sum  was  within  the  covenant,  and  must  be 
settled.  But  held,  by  the  Court  of  Appeal,  that 
as  the  operative  part  of  the  deed  was  clear,  the 
recital  could  not  control  it — ^thatas  the  operative 
part  of  the  deed  only  related  to  acts  to  be  done 
by  the  husband,  the  agreement  and  declaration 
between  and  by  the  parties  that  those  acts 
should  be  done  did  not  import  a  covenant  by 
any  other  party  thnt  they  should  be  done,  and 
that  there  was,  therefore,  no  covenant  by  any 
one  but  the  husband — ^that  the  covenant  by  him 
could  not  be  held  to  relate  to  property  over 
which  he  had  no  power  and  in  which  he  had  no 
interest — and  that  the  wife,  therefore,  was  not 
bound  to  bring  into  settlement  property  given 
to  her  separate  use.  Dawes  v.  Tredwell,  18  Ch. 
D.  354  ;  45  L.  T.  118 ;  29  W.  R.  793— C.  A. 
Reversing  44  L.  T.  740 ;  29  W.  R.  714. 

Only  extends  to  Property  aoqnired  during 
Coverture.] — In  a  marriage  settlement  a  cove- 
nant to  settle  the  wife's  after-acquired  property 
will,  in  the  absence  of  expressions  shewing  a 
contrary  intention,  be  construed  as  applying 
only  to  property  acquired  during  the  coverture, 
although  the  words  '*  during  the  said  intended 
coverture"  are  omitted.  Edwards,  In  re,  9 
L.  R.,  Ch.  97  ;  43  L.  J.,  Ch.  265  ;  29  L.  T.  712  ; 
22  W.  R.  144. 

A  covenant  to  settle  after-acquired  property 
will,  in  the  absence  of  indications  of  a  contrary 
intention,  be  read  as  limited  to  the  duration  of 
the  coverture,  and  this  though  the  covenant  re- 
lates only  to  property  from  a  specified  source. 
Campbell,  In  re,  6  Ch.  D.  686  ;  46  L.  J.,  Ch.  142  ; 
25  W.  R.  268. 

A  covenant,  by  husband  and  wife,  to  settle 

Eroperty  to  which  the  wife  or  the  husband  in 
er  right  *' shall  become  entitled"  during  the 
coverture,  held  to  include  property  vested  in 
reversion  before  the  coverture,  and  falling  into 
possession  during  the  coverture,  but  not  to 
include  property  to  which  they  were  entitled  only 
in  reversion  during  the  coverture,  and  which 
fell  into  possession  after  the  coverture.  Clinton, 
In  re,  Iiollway,  Ex  parte,  Weare,  Ex  parte,  13 
L.  R.,  Eq.  295  :  41  L.  J.,  Ch.  191 ;  26  L.  T.  159  ; 
20W.  R.  326. 
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The  rule  laid  down  in  Edwards^  In  re  (gupra), 
that  in  a  marriage  settlement  a  covenant  to 
settle  after-acquired  property  applies  only  to 
property  acquired  dunng  the  coverture,  governs 
those  cases  in  which  the  settlement  contains  an 
assignment  of  after-acquired  property.  Holloxody 
V.  Holloway,  25  W.  E.  675. 

Property  aeqnired  by  Wife  after  Death  of 
HulNUid.] — By  a  covenant  in  marriage  settle- 
ment it  was  provided  that  in  case  the  wife,  or 
the  husband  in  her  right,  **  should  at  any  time 
thereafter,  by  descent,  devise,  bequest,  or  under 
the  Statute  of  Distributions,  acquire,  succeed  to, 
or  become  possessed  of  or  entitled  to  any  pro- 
perty, real  or  personal,  which  should  at  any  time 
be  of  the  value  of  lOOZ.,"  the  same  should  be 
conveyed  or  assigned  to  the  trustees  of  the 
settlement.  The  wife  survived  her  husband : — 
Held,  that  this  covenant  only  applied  to  such 

Sroperty  of  the  wife  as  she  became  entitled  to 
urmg  the  coverture,  and  that  she  had  a  right 
to  have  paid  over  to  her  a  sum  of  money  in 
court  exceeding  1002.,  to  which  she  became 
entitled  after  the  death  of  her  husband.  AUeyne 
T.  Hussey,  22  W.  R.  203. 

A  joint  and  several  covenant  by  an  intended 
husband  and  wife  to  settle  after-acquired  pro- 
perty, applies  only  to  property  acquued  during 
coverture,  and  does  not  therefore  operate  on 
property  coming  to  the  wife  under  her  husband's 
will.     Carter  v.  Carter,  39  L.  J.,  Ch.  268. 

A  marriage  settlement,  made  in  1828,  con- 
tained a  joint  covenant  by  the  husband  and 
wife  to  concur  and  join  in  conveying  and  settling 
upon  the  trusts  of  the  settlement,  all  property, 
real  or  personal,  which  the  wife,  or  the  husband 
in  her  right,  might  thereafter  become  entitled  to 
or  interested  in,  under  the  will  or  intestacy  of, 
or  by  gift  from,  the  wife's  father,  or  under  the 
will  or  intestacy  of,  or  by  gift  from,  any  other 

Serson  or  persons  whomsoever.  The  husband 
ied  in  1843,  having  by  his  will,  made  in  1841, 
left  all  his  property  to  his  wife  absolutely  : — 
Held,  that  the  covenant  did  not  apply  to  the 
property  acquired  by  the  wife  under  the 
Busband's  will.  Dickinson  v.  DUlwyn,  39  L.  J., 
Ch.  266  ;  22  L.  T.  647. 

The  wife's  father  died  in  1836,  and  under  his 
will  she  became  entitled,  in  reversion,  to  100/., 
which  did  not,  however,  fall  into  possession 
until  after  the  husband's  death : — Held,  not- 
withstanding, that  this  was  subject  to  the 
covenant.    Jd. 

Contingent  Bevenionary  Interest]— A  mar- 
riage settlement  which  recited  an  agreement 
to  settle  certain  specified  property  upon  the 
trusts  thereinafter  declared,  and  that  it  had 
been  agreed  that  the  husband  should  enter  into 
the  covenant  thereinafter  contained  for  settling 
upon  the  same  trusts  any  future  property  to 
which  the  wife  might  become  entitled  frfter  the 
solemnization  of  the  marriage,  contained  a 
covenant  by  the  husband  that  if  at  any  time 
during  the  joint  lives  of  the  husband  and  wife 
any  future  portion,  or  real  or  personal  estate, 
should  come  to  or  devolve  upon  the  wife,  or 
Qpon  the  husband  in  her  right,  and  whether  in 
possession,  reversion,  remainder,  contingency,  or 
expectancy,  the  husband  would  settle,  or  concur 
with  the  wife  in  settling,  such  future  portion, 
real  or  personal  estate,  upon  the  trusts  declared 
by  the  settlement  concerning  the  settled  funds. 
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At  the  time  of  the  marriage  the  wife  was  entitled 
under  a  will  to  a  contingent  reversionaiy  in- 
terest in  personal  estate  which,  during  the 
coverture,  became  vested,  but  did  not  come  into 
possession  until  after  the  coverture  had  de- 
termined by  the  death  of  the  wife  i — ^Held,  that 
it  was  not  within  the  covenant.  MioheU,  In  r^, 
9  Ch.  D.  6  ;  38  L.  T.  462  ;  26  W.  E.  762— C.  A, 
Reversing  6  Ch.  D.  618 ;  47  L.  J.,  Ch.  12 ;  36 
L.  T.  915. 

Covenant  in  a  marriage  settlement  to  settle 
roperty  to  which  the  wife  then  was  or  she  or 
er  husband  in  her  right  should  during  the 
coverture  become  entitled.  At  the  date  of  the 
settlement  a  trust  fund  stood  so  limited  that  on 
the  death  of  the  wife  without  issue  one  moiety 
thereof  would  belong  to  her,  subject  to  the  life 
interest  therein  of  her  husband,  as  her  share  of 
an  intestate's  estate :  —  Held,  that  the  wife's 
contingent  reversionary  interest  in  this  fund  waa 
bound  by  the  covenant.  Cornmell  v.  Keiths 
3  Ch.  D.  767 ;-  45  L.  J.,  Ch.  689  ;  35  L.  T.  29  \ 
24  W.  R.  633. 

By  a  post-nuptial  settlement  a  husband 
covenantea  to  settle  any  property  to  which  the 
wife,  or  he  in  her  ng^^t  either  then  was  or  at 
any  time  during  the  coverture  should  become 
entitled  to  : — Held,  that  a  contingent  interest  in 
a  fund  standing  in  court  to  the  credit  of  a  cause, 
which  fell  into  possession  after  the  termination 
of  the  coverture,  was  bound  by  the  covenant. 
Agar  v.  George,  2  Ch.  D.  706 ;  34  L.  T.  487  \ 
24  W.  R.  696. 

Property  fkUing  into  Possession  after  Deeree 
nisi  for  Dissolution.]— A  husband  and  wife,  by 
their  marriage  settlement,  covenanted  to  assign 
to  the  trustees  of  the  settlement  upon  the  trusts 
thereof,  any  property  which  the  wife  or  the 
husband  in  her  right  should  at  any  time  become 
possessed  of  or  entitled  to  during  the  coverture. 
A  decree  nisi  for  the  dissolution  of  the  marriage 
was  pronounced ;  but  pending  the  decree  being 
made  absolute,  the  husoand  and  wife  appointed 
anew  trustee  of  the  settlement,  and  property  fell 
into  possession  of  the  wife.  Subsequently  th& 
wife  married  again : — Held,  that  the  property 
was  not  bound  by  the  covenant  in  the  settle- 
ment. Pearson,  In  re,  26  L.  T.  393 ;  20  W.  R. 
522. 

Covenant  by  Euband  alone  —  Fnndi  npt 
rednoed  into  Possession.] — A  marriage  settle- 
ment, to  which  the  wife  was  a  party,  recited  that 
it  had  been  agreed  that  all  moneys  lAould  be 
settled  to  which  she  then  was  or  thereafter 
during  the  coverture,  or  to  which  her  husband 
in  her  right  might  become  entitled,  and  that  the 
husband  should  enter  into  the  covenant  to  that 
effect  thereinafter  contained.  The  covenant 
was  by  the  husband  that  he  would  settle  all 
such  moneys  and  execute  all  deeds  for  carrying 
out  such  settlement : — Held,  that  the  wife  was 
not  bound  by  the  covenant,  and  was  entitled 
after  her  husband's  death  to  receive  a  sum  which, 
although  vested  in  her  at  the  marriage,  had  not 
been  reduced  into  possession  during  the  cover^ 
ture.     Wehh,  In  re,  46  L.  J.,  Ch.  769. 

Eziiting  Bevenionary  Interest  of  Wife.] — 
On  the  marriage  of  a  lady,  who  was  entitled 
under  her  father's  will  to  ifiterest  in  his  re* 
slduary  estate  and  two  sums  of  cash  in  reversion 
expectant  on  her  mother's  death  or  marriage. 
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and  to  no  other  property,  a  settlement  was 
execated  whereby  the  intended  husband  and 
wife  corenanted  that  if  at  any  time  during  the 
life  of  the  lady  any  real  or  personal  estate  should 
be  giren  or  devised,  descend  or  devolve,  be 
bequeathed  or  come  to  her  or  her  husband  in 
her  right,  it  should  be  settled.  The  property 
was  to  be  held  by  the  trustee  upon  trust  to  pay 
the  income  to  the  wife  or  her  appointees,  to  the 
intent  that  the  same  might  be  and  remain  a 
separate  personal  and  inalienable  provision  for 
the  wife  auring  the  coverture ;  and  upon  further 
trust  to  pay,  assign  or  otherwise  dispose  of  the 
same  from  time  to  time  to  the  wife's  appointees 
by  deed  or  will : — Held,  first,  that  the  rever- 
sionary interest  of  the  wife  was  bound  by  the 
covenant.  Spring  v.  Pride,  4  De  G.,  J.  &  S. 
395. 

Held,  secondly,  that  the  wife  could  not  during 
the  coverture  affect  against  herself  by  way  of 
anticipation  any  portion  of  the  income  arising 
from  them.    Ih, 

The  reversionary  interests  in  question,  whilst 
still  reversionary,  were  assigned  by  the  wife  by 
a  deed  duly  acknowledged  to  the  trustee  of  the 
settlement  by  way  of  sale,  he  having  been  re- 
moved from  his  office  by  deed  of  even  date ;  the 
consideration  was  in  fact  in  part  made  up  of  ad- 
vances made  by  him  to  the  husband.  The  wife 
received  no  explanation  of  her  rights  when  she 
executed  the  assignment : — Held,  that  the  sale 
must  be  set  aside.    Ih, 

By  a  marriage  settlement  the  intended  husband 
and  wife  severally  covenanted  with  the  trustees 
that  all  the  real  and  personal  property  (if  any) 
not  thereinbefore  settled,  to  whicb  the  wife,  or 
the  husband  in  her  right,  "  shall  at  any  time  or 
times  during  the  intended  coverture  become 
beneficially  entitled  in  possession  or  reversion, 
or  in  any  manner  whatever,  derivable  directly 
or  indirectly  from"  J.,  should  be  settled  as 
therein  mentioned.  At  the  date  of  the  settle- 
ment and  of  the  marriage  the  wife  was  entitled 
to  a  fund  bequeathed  by  J.,  subject  to  the  life 
interest  of  a  person  who  outlived  the  vnfe : — Held, 
that  the  fund  was  not  subject  to  the  covenant. 
•Anuv,  In  re,  2  Ch.  D.  362  ;  46  L.  J.,  Ch.  428  ;  35 
L.  T.  25  ;  24  W.  B.  697. 

Joint  Bayorsioiuury  Property  ineludod.] — ^A 
covenant  in  a  settlement  to  settle  all  the  pro- 
perty Off  the  wife  of  which  she  was  possessed  at 
the  date  thereof  includes  property  to  which  she 
was  entitled  jointly  with  other  persons  in  re- 
mainder after  an  estate  in  tail,  though  the 
covenant  was  in  terms  only  the  covenant  of 
the  husband  and  not  of  the  wife,  and  though  the 
recitals  in  the  settlement  specified  property  to 
which  the  wife  was  entitled  in  expectancy,  but 
did  not  allude  to  this  particular  interest.  Cald- 
well T.  I\fllaweSj  9  L.  B.,  Eq.  410 ;  39  L.  J.,  Ch. 
618 ;  22  L.  T.  225 ;  18  W.  B.  486. 

Yoftod  BomaiiidT  held  not  ineludod.] — By  a 
marriage  settlement,  the  intended  wife  and 
husband  severally  covenanted  with  the  trustees 
that,  in  case  the  marriage  should  be  solemnized, 
all  the  estate,  property  and  effects,  both  real  and 
personal,  which  tne  husband  and  wife,  or  either 
of  them  in  right  of  the  wife,  '*  shall  at  any  time 
or  times  during  the  intended  coverture,  become 
seised  or  poss^sed  of,  or  entitled  to,**  should  be 
settled.  At  the  date  of  the  settlement  and  of 
the  marriage  the  wife  was  entitled  to  a  vested 


remainder  in  land,  expectant  on  the  death  of  a 
tenant  for  life,  who  outlived  the  coverture : — 
Held,  that  the  land  was  not  subject  to  the  trusta 
of  the  settlement.  Pedder,  In  re,  10  L.  B.,  Eq. 
586  ;  40  L.  J.  Ch.  77. 

Yestod,  bnt  Liable  to  bo  DiTOstod.]— By- 

an  ante-nuptiaJ  settlement  the  husband  and  wif e^ 
after  settling  certain  trust  funds  belonging  to- 
the  wife,  covenanted  with  the  trustees  "  that  if  at 
the  time  of  the  solemnization  of  the  intended 
marriage  the  wife  shall  be,  or  if  at  any  time 
thereafter,  and  during  the  joint  lives  of  the  hus- 
band and  wife,  she,  or  her  husband  in  her  right, 
shall  become  beneficially  entitled  to  any  real  or 
personal  property,  estate  or  effects,  for  any  estate, 
or  interest  whatsoever,  then  and  in  every  such 
case  the  husband  and  wife  and  all  other  neces- 
sary parties  shall,  as  soon  as  circumstances  wi]L 
permit,"  assure  such  property  and  effects  to  the= 
trustees  in  trust  for  sale,  and  to  hold  the  pro- 
ceeds upon  the  trusts  thereinbefore  declared  of. 
the  wife*s  trust  funds,  '*  or  as  near  thereto  in  all 
respects  as  the  deaths  of  parties  and  other  cir- 
cumstances will  admit :  '* — Held,  that  a  rever- 
sionary interest  in  personalty  vested  in  the  wife, 
at  the  date  of  the  marriage,  but  liable  to  ba 
divested  by  the  exercise  of  a  power  of  appoint- 
ment, was  included  in  the  covenant.  Jaekson's 
Will,  In  re,  13  Ch.  D.  189  ;  49  L.  J.,  Ch.  82  ;  2a 
W.  B.  209. 

Interest  of  Wife  snbjeot  to  hor  life  Intorost.} 
— ^A  widow  entitled  to  a  life  interest  in  a  fun<C 
and  also  to  a  moiety  of  the  capital,  subject  to  her 
own  life  interest,  married  again.  By  the  settle- 
ment on  the  second  marriage  her  life  interest 
was  settled,  and  she  and  her  intended  husband 
covenanted  to  settle  property  to  which  she  or 
be  in  her  right  should,  during  the  coverture,  be- 
come entitled  : — Held,  that  the  words  of  futurity 
were  satisfied  in  respect  of  the  husband's  interest^ 
and  that  the  moiety  of  the  fund  was  subject  to 
the  covenant.  Viant,  In  re,  18  L.  B.,  Eq.  436  ;  43 
L.  J,  Ch.  832  ;  30  L.  T.  644  ;  22  W.  B.  686. 

Loan  by  Wils  to  Huband  belbro  Kaniago.] — 
By  an  ante-nuptial  settlement,  the  intended 
husband  and  wife  covenanted  with  the  trustees 
that  all  personal  estate  (save  certain  expected 
particulars)  to  which  the  wife  or  the  husband  in 
her  right  should  become  entitled  during  the 
coverture  should  be  vested  in  the  trustees  upon 
the  trusts  of  the  settlement.  A  sum  of  money 
not  mentioned  in  the  settlement  was  handed  by 
the  wife  to  the  husband  before  the  marriage 
took  place,  and  the  evidence,  in  the  opinion  of 
the  court,  established  that  the  transaction  waa 
simply  a  loan : — ^Held,  that  the  sum  of  money 
was  caught  by  the  settlement,  and  was  subject 
to  the  trusts  thereof.  MamiUon  v.  James,  11 
Ir.  B.,  Eq.  223. 

Estate  Tail  in  Possosiion.] — ^A  marriage  set- 
tlement contained  an  agreement  that  if  the  wife 
then  was,  or  if  during  the  coverture  she  or 
her  husband  in  her  right,  at  one  and  the  same 
time,  should,  under  a  certain  settlement  therein 
mentioned,  or  under  the  vnll  of  the  wife's  Either, 
become  seised  or  possessed  of  or  entitled  to  any 
real  or  personal  property  of  the  value  of  300/.  or 
upwards,  for  any  estate  or  interest  whatsoever  in 
possession,  reversion,  remainder  or  expectancy, 
then  the  husband  and  wife,  and  all  other  neces- 
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sary  parties  woald,  as  soon  as  circumstances 
wonld  admit,  oonyey  the  said  real  or  personal 
property  to,  or  otherwise  cause  the  same  to  be 
vested  in,  the  trustees.  The  wife*s  father  was 
dead  at  the  date  of  the  settlement,  having  by  his 
will  devised  certain  real  estate  upon  trust  for  his 
said  daughter  and  the  heirs  of  her  body,  with  a 
gift  over  in  default  or  on  failure  of  her  issue  : — 
Held,  that  the  estate  tail  was  not  within  the 
agreement  contained  in  the  settlement.  HU- 
hers  V.  Parkinson,  49  L.  T.  502. 

Married  Women's  Property  Act,  1882— Pro- 
perty to  separate  Use  ezeeptod.]— A  marriage 
settlement  made  in  1862  contained  an  a^e- 
ment  for  the  settlement  of  any  future-acquired 
property  of  the  wife  to  a  specified  amount 
(exoept  interests  settled  and  limited  to  her 
separate  use).  The  wife  after  the  commence- 
ment of  the  Married  Women*s  Property  Act, 
1882,  became  entitled  absolutely  to  a  bequest 
above  the  specified  amount,  without  any  limita- 
tion as  to  separate  use  : — Held,  that  by  the  19th 
section  of  the  above  act  the  marriage  settlement 
was  exempted  from  the  5th  and  other  sections  ; 
and  that  the  bequest  to  the  wife  came  within 
the  covenant  to  settle  future-acquired  property, 
and  must  be  dealt  with  as  if  the  act  had  never 
been  passed.  Stanor's  Trusts,  In  re,  24  Ch.  D. 
195  ;  62  L.  J.,  Ch.  776  ;  48  L.  T.  963. 

Gift  to  Wife— Intention  of  Donor.]— On  the 
marriage  of  S.  and  his  wife,  in  1870,  three  deeds 
were  executed.  By  the  first,  freeholds  were 
settled  for  the  benefit  of  husband  and  wife 
during  their  joint  lives,  in  moieties  ;  the  wife's 
moiety  for  separate  use  with  restraint  on  antici- 
pation. By  Uie  second,  husband  and  wife  cove- 
nanted that  personal  property  coming  to  the 
wife  during  coverture  should  be  settled  on  trust 
for  husband  and  wife  during  their  joint  lives  in 
moieties,  the  wife's  moiety  for  her  separate  use 
with  restraint  on  anticipation.  By  the  third, 
the  wife's  father  covenanted  to  pay  an  annuity 
to  the  trustees  on  trust  for  the  husband  and  wife 
during  their  joint  lives,  in  moieties,  the  wife's 
moiety  for  her  separate  use  with  restraint  on 
anticipation.  In  1874  S.,  for  value  received 
from  the  wife's  father,  and  by  his  direction,  as- 
signed his  interest  in  the  annuity  to  the  same 
persons  who  were  trustees  of  the  settlements,  on 
trust  for  the  wife,  for  her  separate  use  for  life, 
and  after  her  decease  on  the  trusts  of  the  settle- 
ments. In  this  deed  the  two  settlements  were 
recited,  but  not  the  deed  of  covenant  as  to  after- 
acquired  property,  and  there  was  no  clause  re- 
straining anticipation.  In  1878  the  wife,  with 
the  concurrence  of  the  husband,  purported  to 
assign  to  a  mortgagee  all  her  interest  in  the  an- 
nuity under  the  deed  of  1874  :— Held,  that  the 
intention  of  the  deed  of  1874  was  that  the  hus- 
band's interest  in  the  annuity  thereby  assigned 
should  be  treated,  as  if  it  was  property  originally 
settled,  and  that  therefore  the  wife  was  re- 
strained from  anticipation,  and  no  part  of  the 
annuity  passed  by  the  mortgage  d^d.  SchoU 
field  V.  Spooner,  48  L.  T.  159. 

Property  Bequeathed  to  Separate  Use  of  Wife.] 
— A  marriage  settlement  recited  that  it  had  been 
agreed  that  the  intended  husband  and  wife 
should  covenant  for  the  settlement  of  such  pro- 

Eerty  as  should  devolve  upon  the  wife  or  the 
usband  in  her  right  through  C. ;  and  the  hus- 


band and  wife  severally  covenanted  that  if  they 
or  the  husband  in  right  of  the  wife  should  be- 
come possessed  of  or  entitled  to  any  such  pro- 
perty, except  interests  given  to  the  wife  for  her 
life,  and  which,  as  was  thereby  stated,  should, 
unless  settled  to  her  separate  use,  be  so  settled, 
then  such  property  should  be  settled  upon  the 
trusts-  of  the  settlement : — Held,  that  the  terms 
of  the  covenant  did  not  include  property  be- 
queathed by  G.  to  the  wife  absolutely  for  her 
separate  use,  and  that  the  construction  was  not 
altered  by  the  recital  or  the  words  of  exception. 
Bum-Murdoch  v.  Charlesworth,  23  W.  E.  743. 


On  sneh  Trasts  as  Wife  should  appoint.] 


A  marriage  settlement  contained  a  covenant 
that  if,  durine  the  coverture,  the  wife  should  be- 
come entitled  to  any  property  of  the  value  of 
500Z.  or  upwards,  it  should  be  vested  in  the  trus- 
tees upon  the  trusts  of  the  settlement.  After 
the  marriage,  a  sum  of  6,499Z.  19«.  Id.  was  be- 
queathed upon  such  trusts  as  the  wife  should 
appoint.  She  executed  eleven  successive  deeds, 
several  of  them  on  the  same  day,  by  each  of 
which  she  appointed  499^  I9s.  lid.  for  her  own 
separate  use  : — Held,  that  the  money  was  not 
bound  by  the  covenant  in  the  settlement,  and 
that  the  wife  was  entitled  to  the  whole.  Bower 
V.  Smith,  11  L.  R.,  Eq.  279  ;  40  L.  J.,  Ch.  194  ; 
24  L.  T.  118  ;  19  W.  R.  899. 

Limited  in  Amount — Commntation  Honey.] — 

D.,  by  his  marriage  settlement,  agreed  that  if  he 
then  was,  or  should  during  the  intended  cover- 
ture, at  one  time  and  from  one  source,  become 
entitled  to  any  real  or  personal  property  of  the 
value  of  lOOZ.  or  upwards  for  any  estate  or  inte- 
rest whatsoever,  he  and  all  necessary  parties 
should  execute  and  do  such  assurances  and 
things  as  should  be  necessary  for  vesting  the 
same  in  the  trustees  of  the  settlement.  He  was 
at  the  time  of  his  marriage  in  receipt  of  half- 
pay  (as  lieutenant  in  the  navy),  which  he  subse- 
quently commuted,  under  34  &  35  Vict  c.  36, 
for  2,1752. : — Held,  that  the  commutation  money 
was  not  bound  by  the  agreement  in  the  settle- 
ment. Chnrchill  v.  Denny,  20  L.  R.,  Eq.  534  ; 
44  L.  J.,  Oh.  578  ;  23  W.  R.  826. 

Property  coming  from  same  Sonroe.] — 

By  a  marriage  settlement  it  was  provided  that 
aU  such  further  or  other  portion  or  personal 
estate  (if  any)  as  should  during  the  life  of  the 
intended  wife  become  vested  in  or  accrue  to  her, 
or  as  should  or  might  be  assignable  in  law  or 
equity  either  for  a  vested  or  contingent  interest, 
should  be  assigned  to  the  trustees  of  the  settle- 
ment, and  it  was  also  provided  that  this  proviso 
should  not  extend  to  any  chattel  or  interest 
which  the  intended  wife  might  from  time  to 
time  become  entitled  to  either  in  possession  or 
in  reversion  unless  every  such  legacy  or  interest 
should  at  each  time  amount  to  500Z.  The  wife 
became  entitled  under  the  will  of  her  mother  to 
1,000Z.,  and  also  to  3502.  on  the  death  of  one  of 
her  sisters  as  one  of  her  next  of  kin.  The  pro- 
perty of  which  the  sum  of  350Z.  was  a  part  was 
also  derived  from  the  will  of  the  mother,  by 
which  it  was  bequeathed  to  the  sister  for  life 
with  remainder  to  her  (the  sister's)  next  of  kin  ; 
— Held,  that  the  sum  of  3502.  was  not  subject  to 
the  covenant.  Butler  v.  Hornby,  25  L.  T.  901 ; 
20  W.  R.  198. 
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Oonditton  to  nuike  np  implied.] — ^When  a 

coTenant  to  fiettle  after-acquired  property  is 
limited  to  funds  of  a  specified  amount  which 
shall  at  any  time  be  acquired,  a  condition  is  im- 
plied that  the  amount  shall  be  made  up  of  funds 
deriTed  fiom  the  same  source.  Hood  v.  Frank- 
lin, 16  L.  R.,  Bq.  496  ;  21  W.  R.  724. 

When  a  party,  having  entered  into  such  a 
covenant,  becomes  entitled  in  possession  to  pro- 
perty which  would  be  subject  to  the  settlement 
if  sufficient  in  amount  and  which  has  been  re- 
duced below  the  specified  amount  by  the  exer- 
cise of  powers  of  advancement,  the  amount  re- 
ceived by  anticipation  most  be  included  for  the 
purpose  of  determining  whether  the  fund  is 
large  enough  to  be  brought  into  settlement.    lb, 

Pertonal  Estato  acquired  in  Wife's  Bight.]— 
To  an  action  for  money  had  and  received,  a  plea, 
by  way  of  defence  on  equitable  grounds,  that,  by 
a  marriage  settlement,  the  plaintiff  covenanted 
to  settle  any  personal  estate  he  might  acquire  in 
his  wife*s  right,  and  that  this  money  was  be- 
qaeathed  to  her  separate  use,  is  bad,  such  a  cove- 
nant not  applying  to  money  bequeathed  to  the 
iteparate  use  of  the  wife.  Sloper  v.  Cottrell,  6 
El.  &  Bl.  497 ;  26  L.  J.,  Q.  B.  7  ;  2  Jur.,  N.  S. 
1046. 

Exeept  tueh  as  ihonld   be   otherwise 

settled  to  Wife.] — A  marriage  settlement,  in 
which  the  wife*s  property  was  vested  in  trustees 
for  her  separate  use,  without  power  of  antici- 
pation, '  contained  a  covenant  by  the  husband 
and  wife  that  if  at  any  time  during  the  joint 
lives  of  them  any  further  portion,  fortune,  or 
estate  should  come  to  or  devolve  upon  either  of 
them,  by  or  under  any  will  or  otherwise,  they 
would  effectually  settle  the  same  (except  such 
future  portion,  fortune,  or  estate  as  should  be 
otherwise  settled  previously  to  the  same  devol- 
ving as  aforesaid)  upon  the  trusts  of  the  settle- 
ment : — Held,  that  a  gift  of  a  legacy  to  the  wife 
for  her  OYcn  sole  and  separate  use,  free  from  the 
debts,  control,  and  engagements  of  her  husband, 
was  excluded  from  the  operation  of  the  covenant. 
Kane  v.  Kane,  16  Ch.  D.  207 ;  50  L.  J.,  Ch.  72  ; 
43  L,  T.  667  ;  29  W.  R.  212. 

Berersionary  Interest,  whether  inelnded.] 

— ^By  a  marriage  settlement  it  was  agreed  that 
if  the  wife,  at  the  date  of  the  settlement,  or  if 
during  the  coverture  she  or  her  husband  in  her 
right,  should  become  seised,  possessed  of,  or 
entitled  to  any  real  or  personal  propery  of  the 
value  of  500Z.,  or  upwaras,  the  same  should,  as 
soon  as  circumstances  would  admit,  be  conveyed 
to  the  trustees  of  the  settlement.  Under  a  will, 
which  came  into  operation  prior  to  the  date  of 
the  settlement,  an  annuity  was  given  to  trustees 
to  be  applied  wholly  or  in  part  for  the  benefit  of 
a  widow,  as  the  trustees  should  in  their  discre- 
tion think  fit,  the  unapplied  balance  to  be  accu- 
mulated, and  the  accumulation  remaining  at  the 
death  of  the  widow  to  be  divided  among  a  class 
of  persons,  of  whom  the  wife,  party  to  the  mar- 
riage settlement,  was  one.  The  period  for  divi- 
sion happened  after  the  determination  of  the 
coverture,  and  the  share  of  each  person  par- 
ticipating then  amounted  to  over  5002.,  but 
neither  at  the  date  of  the  settlement,  nor  at  any 
time  during  the  coverture  did  such  share  amount 
to  500Z. : — ^Hcld,  that  the  share  was  not  subject 


to  the  covenant  contained  in  the  settlement. 
Welstead,  In  re.WeUtead  v.  Leedt,  47  L.  T.  331. 

Land  obtained  by  Title  different  from  that 
deseribed  in  Settlement.] — Where  a  man  in  his 
marriage  settlement  describes  himself  as  entitled 
to  an  expectant  estate  in  remainder  in  two  pieces 
of  land,  and  covenants  that  when  such  remainder 
in  two  pieces  of  land  shall  become  vested  in 
possession  he  will  convey  it  to  the  uses  of  the 
settlement,  if  he  becomes  possessed  of  either 
of  these  pieces  of  land  by  a  title  different  from 
that  described  in  the  settlement,  the  covenant 
will  not  attach  upon  it.  Smith  ^,  Osborne,  6  H.  L. 
Cas.  375;  3  Jur.,  N.  S.  1181.' 


ii.  In  other  Cases. 

Augmentation  of  Fnnds.] — Consols  were  vested 
in  the  trustees  of  a  marriage  settlement  for  the 
husband  and  wife  successively  for  life,  with  re- 
mainder for  the  benefit  of  the  childzen.  The 
husband  directed  tiie  bankers  who  received  the 
dividends  and  paid  them  to  him  under  a  power 
of  attorney  from  the  trustees,  to  invest  an  addi- 
tional sum  of  2,000Z.  consols  in  the  names  of  the 
same  trustees,  so  that  they  might  receive  the 
dividends  as  before.  The  bankers  invested  the 
sum  as  directed,  and  paid  the  dividends  of  the 
aggregate  fund  to  the  husband  during  his  life. 
No  notice  was  given  to  the  trustees  of  the  fresh 
investment : — Held,  that  there  was  no  resulting 
trust  of  the  2,000Z.  for  the  husband,  but  that  it 
became  subject  to  the  trusts  of  the  settlement,  as 
an  augmentation  of  the  trust  fund.  CurteiSj  In  re, 
14  L.  R.,  Eq.  217  ;  41  L.  J.,  Ch.  631 ;  26  L.  T.  863. 

A  fund  was  vested  in  trustees  on  the  usual 
trusts  of  a  marriage  settlement.  The  husband 
added  a  further  sum  as  an  augmentation  of  the 
trust  fund.  Four  years  afterwards  the  husband 
and  wife,  under  a  power  in  the  settlement,  ap- 
pointed the  original  fund,  "  or  the  trust  fund  and 
property  representing  the  same,"  to  two  of  their 
children : — Held,  that  the  appointment  passed  only 
the  ori£^al  fund,  and  not  the  augmentation.  lb, 

BoTenionary  Interesti — ^Appointment  to  Wife 
after  Covenant  to  Settle.]— Under  a  marriage 
settlement  real  estate  stood  limited  to  H.,  the 
husband,  for  life,  with  remainder  to  the  use  of 
such  of  the  children  or  issue  of  the  marriage  as 
he  should  by  deed  or  will  appoint ;  and  in  de&ult 
of  appointment,  to  the  use  of  the  children  of  the 
marriage  equally  as  tenants  in  common  in  fee. 
There  was  issue  of  the  marriage  two  children  only, 
a  son  and  a  daughter.  The  daughter  married,  and 
by  her  marriage  settlement  she  and  her  intended 
husband  covenanted  with  the  trustees  for  the 
conveyance  and  settlement  of  all  properly  which 
she  then  was  **  seised  of,  or  interested  in,  or  en- 
titled to,"  upon  the  trusts  therein  mentioned, 
including  in  effect  reversionary  interests.  The 
daughter  survived  her  husband,  and  thereupon 
H.  by  deed  appointed  the  real  estate  comprised 
in  the  original  settlement,  subject  to  his  life 
estate,  to  his  son  and  daughter  equally  in  fee,  the 
daughter  thus  taking  the  same  share  as  she  would 
have  taken  in  default  of  appointment: — Held, 
that  inasmuch  as  the  reversionary  moiety  ap- 
pointed to  the  daughter  constituted  a  new 
interest  acquired  by  her  subsequently  to  the  date 
of  her  settlement,  such  moiety  was  not  bound 
by  the  covenant  in  her  marriage  settlement. 
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SioeetappU  v.  Horlook,  11  Ch.  D.  745  ;  48  L.  J., 
Ch.  660  ;  41  L.  T.  272  ;  27  W.  R.  865. 

Powers  of  Appointment.]— A  father  by  will 
gave  specific  estates  to  trustees  for  each  of  his 
children  for  life,  remainder  to  their  issue  in  tail 
with  cross-remainders.  He  gave  each  tenant  for 
life  power  to  appoint  an  annuity  not  exceeding 
one-third  of  tne  estates  specifically  devised  to 
him  or  her  to  a  husband  or  wife  surviving. 
After  directing  payment  of  his  debts  he  gave  the 
residue  of  his  real  and  personal  estate  to  the 
trustees  to  divide  between  his  children,  and  hold 
on  the  same  trusts  as  the  specificsEilly-devised 
estates.  On  the  marria^  of  a  daughter  subse- 
quent in  date  to  his  will,  he  by  the  piarriage 
settlement  covenanted  to  pay  to  the  trust^ 
4,0002.  to  be  held  upon  trusts  as  to  half  for  the 
wife  for  life,  half  for  the  husband  for  life,  the 
whole  for  the  survivor,  with  remainder  to  the 
children  of  the  marriage,  and  in  dd^ult  for  the 
settlor  absolutely.  At  the  same  time  he  made 
a  gift  of  1,000/.  to  the  husband  absolutely,  which 
was  recited  in  the  marriage  settlement  as  being 
part  of  her  portion  of  6,000/. : — Held,  first,  that 
the  referential  trusts  of  the  residue  Included  all 
the  powers  given  over  the  specifically-devised 
estates,  and  gave  powers  to  each  tenant  for  life 
to  appoint  an  annuity  of  one- third  of  the  income 
of  his  or  her  share  of  residue,  as  well  as  of  the 
specifically-devised  estate  to  a  husband  or  wife 
surviving.  Coover  v.  Macdonald,  16  L.  R.,  Eq. 
258;  42  L.  J.,  Ch.  633;  28  L.  T.  698. 

Held,  also,  that  the  covenant  to  settle  4,000/. 
was  pro  tanto  an  ademption  of  the  share  or  residue 
taken  by  the  daughter,  but  that  the  1,000/.  paid 
to  the  husband  was  not.    lb, 

SeTonuLca  of  Joint  Tenaney  in  Bevenlonary 
Boal  Estate.] — By  a  marriage  settlement  to 
which  the  intended  husband  and  wife  were 
parties,  after  reciting  that  upon  treaty  for  the 
marriage  it  had  been  agreed  that  the  property, 
*'  as  well  real  as  personal,"  to  which  the  intended 
wife  "  is  entitled  and  may  be  entitled,"  should 
be  held  upon  certain  trusts,  and  that  it  had  been 
further  agreed  that  the  intended  husband  should 
enter  into  a  covenant  "  for  settling  the  last-men- 
tioned  real  and  personal  property  for  Hne  purposes 
last  aforesaid,"  the  indenture  witnessed  that  the 
intended  husband  covenanted  with  the  trustees 
that  all  the  estate  and  effects  both  real  and  per- 
sonal, of  which  the  intended  wife  **  is  now  seised 
and  possessed,  or  of  which  she  shall  hereafter 
become  seised  or  possessed,"  should  be  settled. 
At  the  date  of  the  settlement  the  intended  wife 
and  her  two  sisters  were  joint  tenants  in  fee  of 
real  estate,  in  reversion  expectant  on  the  death 
without  issue  of  their  brother.  Similar  settle- 
ments were  made  on  the  marriages  of  the  other 
two  sisteis.  All  three  sisters  and  their  husbands 
died  in  the  lifetime  of  their  brother,  who  died 
without  issue.  No  settlements  were  ever  made 
in  fulfilment  of  the  covenants  : — Held,  that  the 
joint  tenancy  had  been  severed  by  the  settle- 
ments. CaXdwell  v.  Fellotoe^,  9  L.  R.,  Eq.  410 ; 
39  L.  J.,  Ch.  618  ;  22  L.  T.  225  ;  18  W.  R.  486. 

Tmstt  for  Sale  of  Beal  Estate— Benti  prior  to 
Bale.] — Previously  to  his  marriage  a  husband 
executed  two  deeds  in  England,  by  the  first  of 
which  he  transferred  mortgages  of  freehold 
hereditaments  in  Sierra  Leone,  and  freehold 
hereditaments  in  Australia,   to  trustees  upon 
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trust  for  himself  until  the  marriage,  and  after- 
wards upon  trust  to  sell  the  same  with  the  joint 
consent  of  himself  and  his  wife,  and  to  hold  the 
proceeds  of  sale,  and  alsa  the  rents  and  profits 
until  sale,  upon  the  trusts  declared  concerning 
the  same,  by  the  secbnd  deed,  which  was  of  even 
date  with  the  first.  And  the  first  deed  contained 
a  proviso  that  until  the  premises  were  sold,  the 
settlor  and  his  wife,  during  their  joint  lives,  and 
the  survivor,  after  the  death  of  either,  should  be 
permitted  to  reside  in  and  enjoy  all  or  any  of  the 
premises  rent  free.  The  second  deed  recited  the 
first,  and  declared  that  the  trustees  should  invest 
the  proceeds  of  the  sale  of  the  settled  premises, 
and  should,  during  the  joint  lives  of  the  hua- 
band  and  wife,  pay  the  interest,  dividends,  and 
annual  produce  to  the  wife  for  her  separate  use, 
and  after  her  death  to  the  settlor  for  life,  and 
then  in  trust  for  the  issue  of  the  marriage  ;  but 
it  contained  no  express  trust  of  the  rents  and 
profits  of  the  settled  premises  until  sale.  A 
separation  took  place  soon  after  the  marriage, 
and  the  wife  filed  a  bill  to  have  the  trusts  of  the 
deed  executed: — Held,  that  the  wife  was  en- 
titled to  the  rents  until  sale,  inasmuch  as  there 
was  an  absolute  conversion  in  equity  of  the  real 
estate,  and  the  rents  must  be  held  to  pass  under 
the  words  "annual  produce."  Bainy  v.  JEllis, 
27  L.  T.  463. 

Held,  also,  that  as  the  husband  and  wife  did 
not  both  elect  to  reside  on  the  settled  premises, 
the  proviso  did  not  enable  the  husband  to  do  so, 
lb, 

Bnrplns  Purohase-money.] — ^A  husband  and 
wife  appointed  by  way  of  mortgage  real  estate 
legally  settled,  but  subject  to  an  absolute  power 
in  the  husband  and  wife.  On  redemption  it  was 
provided  that  the  re-conveyance  should  be  re- 
serve to  the  uses  of  the  settlement.  There  was 
a  power  of  sale  under  which  any  surplus  pur- 
chase-money was  to  be  held  on  trust  for  the 
husband,  his  heirs,  executors,  administrators,  and 
assigns.  The  power  of  sale  was  exercised  after 
the  death  of  the  husband : — Held,  that  the  sur- 
plus purchase-money  belonged  to  the  personal 
representative  of  the  husband.  Jones  v.  Davies, 
8  Ch.  D.  205  ;  47  L.  J.,  Ch.  664  ;  38  L.  T.  710 ; 
26  W.  R.  654. 

Balanoa  settled  on  Wife.]— -When  by  a 
marriage  settlement  a  part  of  the  wife's  per* 
sonal  estate  was  settled  in  the  usual  way,  and  as 
to  the  balance  it  was  declared  that  it  should  not 
be  subject  to  the  trusts  of  the  settlement,  but 
should  be  held  only  for  the  wife,  her  executors, 
administrators,  and  assigns : — ^Held,  as  against 
the  husband*s  creditors,  that  the  fund  was  not 
settled.  Spirett  v.  Willoiot,  3  De  O.  J.  &  S. ; 
34  L.  J.,  Ch.  365  ;  11  Jur.,  N.  S.  614  ;  11  L.  T. 
614  ;  13  W.  R.  329. 

Dividends  aoeming  after  Death  of  Settlor.] — 
A.,  on  her  marriage,  assigned  1,000/.  in  trust  to 

Say  all  interest,  dividends,  and  other  profits,  to 
L.,  her  intended  husband,  for  life  or  until  bank- 
ruptcy, and,  after  his  death  or  bankruptcy,  to 
permit  A.  to  receive  them ;  and,  after  the  death 
of  A.  and  M.,  the  principal  and  all  interest  to  go 
amongst  the  children  of  the  marriage ;  bnt  in 
case  there  should  be  no  children  living  at  A.'8 
death,  then  as  she  should  appoint,  and,  in  de- 
fault of  appointment,  for  the  persons  entitled  as 
her  next-of-kin,  as  if  she  had  died  intestate  and 
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Qimiarried.  M.  became  bankrupt  in  A/s  lile- 
time ;  she  died  in  1865,  and  M.  in  1871 ;  there 
were  no  children  of  the  marriage,  and  A.  exe- 
cuted no  appointment ;  the  trustees  retained 
the  diyidendtt  after  her  death,  and,  on  the  death 
of  M.,  paid  the  accretions  into  court :  —Held,  that 
the  (^Tidends  which  had  accrued  between  the 
death  of  A.  and  the  death  of  M.  were  undisposed 
of  by  the  settlement ;  and  that  thej  did  not 
follow  the  corpus  as  accessoiy  ;  and  that  the  ad- 
ministrator of  A.  was  entitled  to  receive  them  in 
trust  for  the  personal  representatiye  of  M. 
FranM  y.  Mackay,  7  Jr.  B.,  £q.  287. 

Power  for  Xaintanmnee  out  of  expectant 
flharei  —  Aooumulation.] — By  a  post-nuptial 
settlement  the  sum  of  15,0002.,  secured  by 
mortgage  of  the  settlor's  property,  was  settled 
upon  his  children,  with  power  for  the  trustees 
to  apply  the  income  for  their  maintenance.  The 
money  was  never  raised  or  paid  to  the  trustees  ; 
the  settlor  maintained  his  children  until  his 
bankruptcy  : — Held,  that  the  children  were  en- 
titled to  the  arrears  of  the  fund.  Xerrison,  In  re, 
12  L.  B.,  Eq.  422  ;  40  L.  J.,  Ch.  637  ;  26  L.  T. 
67 ;  19  W.  B.  967. 


S.  Election  to  take  under. 

Wili»'i  Bevenionary  Property  Comprised  In 
Bettlomant] — The  rule  of  election,  by  which  a 
person  taking  a  benefit  under  any  instrument 
most  also  accept  the  burden  laid  on  him  by  it, 
applies  in  the  case  of  deeds  as  well  as  of  wills, 
and  where  one  of  the  properties  is  not  bound  by 
the  instrument,  as  well  as  between  properties 
which  are  bound  by  it,  and  although  no  inten- 
tion that  the  party  should  be  put  to  election 
appear  on  the  face  of  the  instrument,  or  by 
necessary  implication  foom  its  terms  or  language. 
Codrington  t.  Codringtony  7  L.  B.,  H.  L.  854  ; 
46  L.  J.,  Ch.  660  ;  34  L.  T.  221  ;  24  W.  B.  648. 

A  lady,  having  an  absolute  interest  in  rever* 
sion  in  property  under  the  marriage  settlement 
of  her  parents,  married  while  an  infant.  After 
she  came  of  age,  a  post-nuptial  settlement  was 
executed,  to  which  she  was  a  party,  comprising 
her  reversionary  interest,  and  also  property  of 
her  father  and  her  husband.  The  marriage  was 
afterwards  dissolved,  and  she  then  claimed  the 
reveraionaiy  property  independently  of  the  settle- 
ment : — Hela,  that  as  it  appeared  from  the  settle- 
ment that  her  reversionaiy  property  formed  part 
of  the  consideration  for  the  settlement  of  the 
other  property,  she  was  put  to  her  election 
whether  to  take  under  or  against  it.  lb.  Affirm- 
ing 8  L.  B.,  Ch.  678 ;  28  L.  T.  177 ;  S.  C,  20 
W.  B.  934. 

CoTonaiit  in  favoiir  of  Inflat  'Wife.]~If  the 
wife  is  a  minor,  and  the  covenant  is  for  her 
benefit,  it  is  voidable  only  and  not  void,  and  is 
binding  upon  all  property  coming  to  her  during 
the  coverture  for  her  separate  use,  without  a 
restraint  on  anticipation,  until  she  avoids  or 
disaffirms  the  covenant  as  to  such  property  ;  for 
she  may,  after  attaining  twenty-one,  and  during 
the  coverture,  elect  whether  the  covenant  shall 
be  binding  on  her  separate  estate  or  not,  such 
rig^t  of  election  being  a  necessary  consequence 
of  a  married  woman*s  power  to  dispose  of,  with- 
out her  husband's  consent,  property  settled  to 


her  separate  use  :  but — ^inasmuch  as  a  contract 
by  a  married  woman,  while  under  coverture, 
affecting  her  separate  property  binds  only  her 
then  existing  separate  property,  and  not  separate 
property  which  she  may  thereafter  acquire  QPike 
V.  FUzgibboHy  17  Ch.  D.  454)— the  wife,  in  elect- 
ing to  confirm  the  covenant,  thereby  binds  only 
that  separate  property  to  which  she  is  entitled 
at  the  date  of  the  confirmation,  and  not  that  to 
which  she  may  subsequently  become  entitled 
during  the  coverture.  Semble,  the  doctrine  ot 
election  or  compensation  does  not  apply  in  the 
case  of  a  married  woman  entitled  for  her  sepa- 
rate use  with  a  restraint  on  anticipation.  WiU 
longhby  v.  Middleton  (2  J.  &  H.  344)  questioned 
on  this  point.  Smith  v.  Lucas,  18  Ch.  D.  531  ; 
45  L.  T.  460  ;  36  W.  B.  451. 

By  an  ante-nuptial  settlement,  dated  in  1856, 
the  lady  being  then  a  minor,  after  reciting  that 
she  would  be  entitled  on  attaining  twenty-one 
to  a  share  of  her  deceased  father's  estate,  and 
the  intention  to  settle  the  same,  it  was  agreed 
and  declared  between  the  parties  thereto,  and 
the  husband  covenanted  witn  the  trustees,  that  • 
the  husband  and  wife  and  all  other  necessary 
parties  would,  as  soon  as  the  wife  attained 
twenty-one,  convey  the  share  to  the  trustees 
upon  trust  for  the  wife  during  her  life  for  her 
separate  use  without  power  of  anticipation,  and 
after  her  death  for  the  husband  till  bankruptcy 
or  alienation,  with  remainder  for  the  issue  of  the 
marriage.  And  it  was  further  agreed  and  de- 
clared that  if  the  wife  then  was,  or  if  at  any 
time  or  times  during  the  coverture  she  or  her 
husband  in  her  right  should  become  seised  or 
possessed  of  or  entitled  to  any  real  or  personal 
property  for  any  estate  or  interest  whatsoever, 
then  and  in  every  such  case  the  husband  and 
wife  and  all  other  necessary  parties  should  assure 
the  same  to  the  trustees  upon  the  trusts  therein- 
before declared.  The  settlement  contained  a 
power  for  the  trustees,  at  the  request  of  the 
wife,  to  lend  any  of  the  trust  funds  to  the  hus- 
band on  his  personal  security.  The  wife  attained 
twenty-one  in  1857,  and  in  1858  she  and  her 
husband,  in  pursuance  of  the  covenant  in  that 
behalf  in  the  settlement,  conveyed  her  share  of 
her  father's  estate  to  the  trustees  of  the  settle- 
ment. In  1863,  upon  the  death  of  a  brother, 
the  wife  became  entitled  under  his  will  to  cer- 
tain funds  thereby  bequeathed  to  her  for  her 
separate  use.  These  funds,  and  also  funds  arising 
from  her  share  of  her  father's  estate,  were,  with 
the  assent  of  the  wife,  paid  to  the  trustees  of 
the  settlement  and  by  them  lent,  at  her  request, 
to  the  husband  on  his  personal  security.  In 
1880  the  wife  became  entitled  under  the  will  of 
her  mother  to  a  sum  of  4,0O0Z.  and  a  share  of 
her  residuary  estate  thereby  bequeathed  respec- 
tively to  her  for  her  separateuse:— Held,  that 
the  wife  could  elect  to  retain  the  4,000Z.  and 
share  of  residue  for  her  separate  use  imboimd 
by  the  covenant  for  the  settlement  of  her  after- 
acquired  property.    lb. 

Wife  of  ITniound  Mlnd.l->By  a  marriage 


settlement  made  in  January,  1874,  the  wife  being 
an  infant,  personal  property  derived  under  her 
father's  marriage  settlement  was  assigned  by  the 
husband  and  wife  to  trustees  upon  the  usual 
trusts.  There  was  a  covenant  by  the  husband 
that  he  and  his  wife  would  so  soon  as  she  should 
attain  the  age  of  twenty-one  years  convey  and 
assign  real  and  personal  property  to  which  she 
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was  entitled  mider  the  will  of  her  father ;  and 
it  was  provided  that  if  the  wife  should  refuse  or 
neglect  to  do  so  it  should  be  lawful  for  the  trus- 
tees to  accumulate  any  part  of  the  income  pay- 
able to  her  for  the  other  persons  interested  under 
the  settlement.  There  was  an  agreement  to  settle 
the  wife's  after-acquired  personal  property.  The 
wife,  on  the  13th  of  April,  1874,  a  week  after 
she  attained  the  age  of  twenty-one,  and  her 
husband  executed  a  deed,  which  she  acknow- 
ledged, by  which  she  assigned  all  the  personal 
property  expressed  to  be  assigned  by  the  settle- 
ment which  had  not  become  vested  in  posses- 
sion, and  conveyed  property  purported  to  be  con- 
veyed by  the  settlement  upon  the  trusts  thereof. 
At  the  date  of  the  settlement  she  was  contin- 
gently entitled  to  a  reversionary  interest  in  per- 
sonal estate,  but  it  was  not  actually  assigned  by 
the  deed  of  confirmation  because  it  did  not  come 
within  the  provisions  of  Sir  R.  Malins'  Act 
(20  &  21  Vict.  c.  67).  It  fell  into  possession, 
and  it  was  by  the  direction  of  the  wife  and  her 
husband  invested  in  the  names  of  the  trustees. 
'  The  husband  had  died,  and  the  wife  had  become 
of  unsound  mind,  but  not  so  found  by  inquisi- 
tion. On  summons  by  the  infant  children,  by 
their  next  friend  : — Held,  following  the  cases  of 
Harrow  v.  Barrow  (4  K.  &  J.  409)  and  Smith  v. 
Lu<!a»  (18  Gh.  D.  531),  that  the  wife  could  during 
her  coverture  elect  to  confirm  the  settlement,  and 
that  she  had  by  her  acts  elected.  Wilder  v. 
PlgoU,  22  Ch.  D.  263  ;  52  L.  J.,  Ch.  141 ;  48 
L.  T.  112  ;  31  W.  R.  377. 

The  wife  having  become  of  unsound  mind,  if 
she  had  not  elected  the  court  would  have  made 
an  election  on  her  behalf,  it  having  jurisdiction 
to  bind  the  equitable  interests  of  lunatics,  not 
so  found  by  inquisition,  when  it  appears  to  be 
for  their  benefit.  Jones  v.  Lloyd  (18  L.  R.,  Eq. 
265)  followed.    Ih, 


4.  Enfobgino  Settlements. 

Children  of  First  Xarri^e  enforcing  Cove- 
nant of  Wife  on  her  Second  Marriage.] — The 
performance  of  a  covenant  by  a  widow  on  her 
second  marriage  to  convey  property  for  the 
benefit  of  her  children  by  a  former  marriage, 
if  made  in  pursuance  of  an  agreement  between 
her  and  her  intended  husbaiid,  will  be  enforced 
at  the  suit  of  those  children,  and  is  an  exception 
to  the  general  rule  that  the  performance  of  a 
covenant  cannot  be  enforced  by  volunteers. 
GaU  V.  Gate,  6  Ch.  D.  144  ;  46  L.  J.,  Ch.  809  ; 
36  L.  T.  690  ;  25  W.  R.  772. 

Againft  Wife'i  Father.] — Marriage  articles 
entered  into  between  an  intended  husband  and 
the  father  of  the  wife,  whereby  each  party  cove- 
nanted to  settle  funds  on  the  usual  trusts,  were 
enforced  by  the  husband  against  the  father's 
estate  after  death  of  the  wife  without  issue, 
although  the  husband  had  always  neglected  and 
refused  to  fulfil  his  part  of  the  agreement. 
Jest&n  V.  Key,  6  L.  R.,  Ch.  610 ;  40  £.  J.,  Ch. 
503  ;  25  L.  T.  522 ;  19  W.  R.  864.  Aflfirming 
24  L.  T.  10  ;  19  W.  R.  342. 


if  she  had  a  family,  she  was  to  have  the  power 
of  disposing  of  it  amongst  her  children  as  she 
and  her  husband  might  think  proper  ;  the  father 
to  have  the  power  to  lodge  the  1,000Z.,  with  her 
consent  and  that  of  her  trustee,  in  any  security 
they  might  agree  upon.  No  settlement  was 
executed,  and  the  wife  died  without  issue  : — 
Held,  that  the  husband,  who  survived  and  who 
took  out  letters  of  administration  to  his  wife*s 
effects,  was  entitled  to  the  1,000/. ;  and  the  court 
directed  specific  peiformance  against  the  father 
to  effectuate  payment  of  the  1,000/.  to  the  hus- 
band as  such  administrator.  Dennehy  v.  Delany, 
10  Ir.  R.,  Eq.  377. 

Bpeeiflo  Performanoe.]  —  Previously  to  the 
marriage  of  the  plaintiff  and  his  wife  C.  W., 
negotiations  for  a  settlement  of  her  property  had 
been  going  on,  and  on  the  14th  January,  1878, 
M.,  a  connection  of  C.  W.  and  trustee  of  her 
property,  wrote  to  the  plaintiff :  "  I  trust  to  you 
that  all  will  be  done  as  we  should  desire,  and  if 
from  any  cause  you  are  tempted  to  marry  before 
the  settlements  are  signed,  you  will  before  the 
wedding  write  a  letter  to  our  solicitors  contract- 
ing to  settle  on  C.  W.  all  her  fortune  coming  to 
her  eventually."  On  the  1 6th  January  the  plain- 
tiff accordingly  wrote  to  the  solicitor :  "  In  the 
event  of  my  marriage  with  Miss  W.  taking  place 
before  the  settlements  are  ready,  I  agree  to  Miss 
W.'s  fortune  being  settled  on  herself."  The 
marriage  took  place  next  day  without  any  settle- 
ment or  any  further  agreement  or  articles  having 
been  signed  :^-Held,  that  the  marriage  must  be 
presumed  to  have  taken  place  in  reliance  by  C. 
W.  upon  the  plaintiff's  letter,  and  that  there  was 
a  contract  to  settle  C.  W.'s  property  signed  by 
the  parties  to  be  charged.  Reference  accord- 
ingly to  chambers  to  settle  a  proper  settlement. 
Viret  V.  Viret,  50  L.  J.,  Ch.  69  ;  43  L.  T.  493. 

A  father  verbally  promised,  in  contemplation 
of  the  marriage  of  his  daughter,  to  give  her  a 
house  as  a  wedding  present,  and  immediately 
after  the  marriage  he  put  the  daughter  and  her 
husband  into  possession.  The  father  was  then 
the  owner  of  the  house,  which  was  leasehold,  and 
was  subject  to  a  charge  in  favour  of  a  building 
society,  payable  by  instalments.  The  father  paid 
those  which  fell  aue  during  his  lifetime,  and  at 
his  death  there  remained  a  balance  of  110/., 
which  fell  due  shortly  afterwards  : — Held,  that 
the  verbal  promise  to  give  the  house  having 
been  established,  the  possession  was  a  part 
performance  which  took  the  case  out  of  the 
Statute  of  Frauds,  that  the  contract  was  to 
give  the  house  free  from  incumbrances,  and 
that  the  110/.  was  payable  out  of  the  father's 
estate.  •  Ungley  v.  UngUy,  4  Ch.  D.  73  ;  46 
L.  J.,  Ch.  189  ;  36  L.  T.  619 ;  25  W.  R.  39. 
Affirmed  on  appeal,  5  Ch.  D.  887  ;  46  L.  J.,  Ch. 
854  ;  37  L.  T.  52  ;  25  W.  R.  733— C.  A. 

Wife  not  debarred  by  Batiilaotion  made  in 
Ignoranee.] — A  wife  who  in  ignorance  of  her 
right  in  equity  to  enforce  a  pre-nuptial  agree- 
ment for  a  settlement,  accepted  a  settlement  of  a 
;  far  inferior  sum,  is  not  by  doing  so  debarred  from 


A  father,  on  his  daughter's  marriage,  agreed  !  e^^^^i^gj^^^/^*!"^  J?  the  full  amount  of  pro 


by  a  memorandum  in  writing  to  charge  his 
property  with  1,000/.  as  her  fortune,  to  be  settled 
in  trustees  for  her  benefit,  ^e  to  receive  the 
interest  at  5  per  cent,  on  her  sole  and  separate 
receipt  during  the  term  of  her  natural  life ;  but 


perty  agreed  to  be  settled  upon  her.     Gilehrut 
V.  Herbert,  26  L.  T.  381 ;  20  W.  R.  348. 

PartieB— -Partnere.] — Previously  to  the  marri- 
age of  A.,  two  settlements  were  executed  whereby 
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certain  lands  and  moneys  were  conveyed  and 
assignod  to  certain  trusts.  A.  after  his  marriage 
became  a  partner  in  an  iron  business,  under 
articles,  giving  the  executor  or  administrator 
of  a  deceased  partner  the  option  of  becom- 
ing a  partner  in  the  place  of  his  testator  or 
intestate.  A.  died  intestate,  and  his  widow  and 
administratrix  having  elected  to  become  a  partner, 
assigned  A.*s  share  to  two  persons  on  trust  to  pay 
his  debts.  A  bill  having  been  filed  for  the  ad- 
ministration of  his  estate  and  asking  for  the  exe- 
cution of  the  trusts  of  the  two  settlements,  was 
demurred  to  bv  the  assignees  of  A.*s  share  in  the 
partnership  who  had  l^u  made  defendants  : — 
Held,  that  they  were  proper  parties  to  the  suit. 
CnaU^  V.  Legard,  19  L.  R.,  Eq.  66  ;  44  L.  J.,  Gh. 
201  ;  31  L.  T.  625  ;  23  W.  R.  40. 


Husband  after  Beeree  nisi  for  BiToree.]— 


A  husband,  against  whom  a  decree  nisi  for  divorce 
has  been  pronounced,  is  not  a  necessary  party 
to  a  suit  instituted  by  the  trustees  of  his  mar- 
riage settlement  against  his  wife  and  child  for 
the  purpose  of  havlug  the  trusts  of  the  settle- 
ment administered.  Stephenson  v.  St  rut  t,  26 
L.  T.  690 ;  20  W.  R.  745. 

Proof  of  Xxisteneo  of  Settlement.] — ^The  court 
will  accept,  as  evidence  that  there  was  no  settle- 
ment on  tne  marriage  of  a  woman  resident  abroad, 
an  affidavit  by  a  solicitor  disclosing  &cts  which 
make  it  unlikely  that  there  was  a  settlement,  and 
stating  positively  that  he  was  told  by  the  lady 
and  her  husband  that  there  was  none.  Wood- 
ward  V.  Pratt,  16  L.  R.,  Eq.  127  ;  42  L.  J.,  Ch.  891. 

A  pre-nuptial  agreement  to  settle  property  on 
a  wife  will  be  enforced  even  though  the  letters 
which  constituted  such  agreement  have  been  lost, 
if  tiie  loss  can  be'  proved  to  have  occurred  through 
an  unforeseen  ana  an  inevitable  accident,  and  if 
the  existence  and  substance  of  the  letters  can  be 
clearly  established  by  the  evidence.  Oilchrittt  v. 
Herbert,  26  L.  T.  381  ;  20  W.  R.  348. 

Enforeiiig  Payment  of  Annuity.] — A.,  becom- 
ing a  party  to  a  settlement  executed  on  the 
marriage  of  his  nephew,  granted '  to  the  in- 
tended wife  an  annuity,  to  commence  after  his 
death,  charged  on  lands  of  which  he  declared 
himself  entitled  at  law  or  in  equity  to  an  estate 
in  fee-simple.  He  gave  her  a  power  of  distrain- 
ing on  these  lands  for  the  annuity  (subject,  how- 
ever, to  any  charge  on  them  which  he  had  created 
or  might  create  for  his  own  wife),  and  he  also 
created  a  term  of  years  in  the  lands,  which  he 
assigned  to  trustees  to  hold  for  the  purpose  of 
satifiEying  the  annuity  by  entry  and  distress,  sub- 
ject as  aforesaid.  On  A.*s  death,  proceedings 
were  instituted  by  other  parties  in  chancery,  and 
a  decree  was  pronounced  declaring  that  he  was 
only  entitled  to  a  life  estate  in  the  lands  which 
he  had  charged.  The  annuity  fell  into  arrear  : 
— Held,  that  the  settlement  gave  the  annuitant 
a  right  to  proceed  against  the  personal  estate  of 
the  grantor  for  satisfaction  of  the  annuity. 
Mony penny  v.  Monypenny,  9  H.  L.  Gas.  114  ;  31 
'U  J.,  Ch.  269  ;  5  Jur.,N.  S.  253. 


5.  Rbotiucation  A2a>  Altebation  of 
Settlements. 

a.  In  Ozdixuury  Oases. 
Wifs^i  Property — ^Insertion  of  Power  of  Sispo- 


iitlon  on  fsilnre  of  Issne.]  —  In  a  marriage 
settlement,  the  property  of  the  wife  was  assigned 
on  trust  to  pay  the  income  to  the  wife  for  life  for 
her  separate  use,  and  after  her  decease  to  pay  an 
annuity  of  200/.  a-year  to  the  husband,  remainder 
to  the  issue  of  the  marriage,  and  in  de&ult  of 
issue  the  trustees  were  directed  to  invest  the 
trust  money  in  land,  to  be  held  on  similar  trusts 
as  were  subsisting  in  respect  of  the  &mily  estate 
of  the  wife's  family  under  the  family  settlement. 
There  was  no  issue  of  the  marriage,  and  the  wife 
now  claimed  to  have  the  settlement  rectified,  on 
the  ground  that  her  attention  had  not  been  called 
to  the  fact  that  under  the  settlement  she  had  no 
power  of  disposing  of  the  property  in  the  event 
of  there  being  no  issue  of  the  marriage  : — Held, 
that  the  settlement  must  be  rectified  by  inserting 
a  general  testamentary  power  of  appointment  by 
the  wife  during  coverture,  and  a -general  power 
of  appointment  by  deed  or  will  on  discoverture, 
in  priority  to  the  ultimate  trusts.  Cordeanx  v. 
Fullertm,  41  L.  T.  651  ;  28  W.  R.  320. 

Xqnitoble  Life  Estate  followed  by  Legal  Be. 
mainder—Legal  Estate.  1— By  a  post-nuptial  set- 
tlement, real  estate  belonging  to  the  wife  was 
conveyed  unto  A.  and  his  heirs  "  to  the  use  of  " 
A.,  his  executors  and  administrators,  during  the 
life  of  the  wife,  "•  upon  trust  '*  to  pay  the  rents  and 
profits  to  her  for  her  separate  use  ;  and  from  and 
after  her  decease,  in  case  of  the  death  of  her  hus- 
band in  her  lifetime,  ^  to  the  use  of  the  heirs  and 
assigns  "  of  the  wife  for  ever  :  but  in  case  of  the 
wife  predeceasing  the  husband,  then  to  the  use  of 
the  husband,  his  heirs  and  assigns  for  ever.  The 
wife  having  survived  her  husband,  she  brought 
an  action  against  A.*s  legal  personal  represen- 
tative to  have  the  settlement  rectified  on  the 
ground  that  by  a  technical  mistake  in  the  form  of 
the  settlement  her  equitable  life  estate  and  the 
legal  estate  in  remainder  did  not  coalesce  within 
the  rule  in  Shelley^ 9  case,  so  as  to  give  her,  as  was 
intended  in  the  events  that  had  happened,  an  ab- 
solute estate  in  fee : — Held,  that  a  conveyance  of 
the  outstanding  legal  estate  was  unnecessary. 
HajOey  v.  Pearson,  13  Gh.  D.  545  ;  41  L.  T.  673. 

Form  of  Order.] — Form  of  order  for  rectifica- 
tion.    Jh, 

ITnoorroborated  Eridenoe  of  Interested  Party.] 
— The  plaintiff's  case  was  supported  by  an  affi- 
davit by  herself  alone  : — Held,  that  her  un- 
contradicted affidavit  was  sufficient,  and  ordered 
that  the  settlement  be  rectified  so  as  to  vest 
the  legal  estate  in  fee  simple  to  the  plaintiff. 
Jh, 

The  court  will  order  rectification  of  a  deed 
on  the  ground  of  mistake  upon  the  evidence  of 
the  plaintiff  alone,  where  no  further  evidence 
can  be  obtained.    Ih, 

There  is  no  absolute  rule  that  in  no  case  can 
a  decree  for  the  rectification  of  a  settlement  be 
made  upon  the  uncorroborated  evidence  of  an 
interested  party  ;  but  it  is  the  duty  of  the  court 
to  act  upon  such  evidence  with  extreme  caution. 
Lovesy  v.  Smith,  15  Gh.  D.  665  ;  49  L.  J.,  Gh. 
809  ;  43  L.  T.  240  ;  28  W.  R.  979. 

Parties — ^Representation  of  a  Class.]— An  in- 
tended husband  told  his  intended  wife  that  he 
wished  every  farthing  of  her  property  to  be 
settled  on  her.  She  then  expressed  herself  wil- 
ling that  he  should  have  a  life  interest  if  he  sur- 
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yived  her,  npon  which  he  said  he  would  have 
counsel  employed.  Nothing,  however,  was  done 
until  the  evening  before  the  marriage,  when  the 
intended  husband,  who  was  a  retired  solicitor, 
began  to  prepare  the  settlement  of  all  the  lady*s 
property  and  a  small  portion  of  his  own,  and 
brought  it  to  her  at  five  o'clock  on  the  morning 
of  the  wedding.  From  her  evidence  it  appeared 
that  he  did  not  explain  the  settlement  to  her, 
nor  was  any  other  solicitor  employed  in  her 
behalf.  There  were  several  mistakes  in  the  deed, 
and  it  was  evident  that  it  had  been  hastily  pre- 
pared. The  husband  having  died,  the  wife  for 
the  first  time  discovered  that  the  settlement  gave 
a  moiety  of  her  property  after  her  death  to  her 
husband  absolutely.  The  wife  then  commenced 
an  action  against  the  trustees  of  the  settlement 
and  one  of  the  several  next  of  kin  of  the  husband 
for  the  rectification  of  the  settlement  by  omitting 
the  words  giving  the  moiety  to  the  husband  : — 
Held,  that  the  court  had  power  to  decide  the 
question  between  the  parties  then  before'  the 
court,    ift. 

Burden  of  Proof] — Held,  also,  that  it  made  no 
difference  in  the  wife's  right  to  the  rectification 
of  the  settlement  of  her  own  property  that  she 
claimed  the  benefit  of  the  settlement  with  regard 
to  her  husband's  property  ;  that  under  the  cir- 
cumstances the  burden  of  proof  that  the  settle- 
ment was  good  rested  on  those  who  maintained 
it ;  and  that  upon  the  evidence  of  the  wife  alone, 
it  being  supported  by  the  probabilities  of  the 
case,  the  rectification  asked  for  must  be  decreed. 
The  order  was  suspended  for  a  fortnight  in 
order  that  the  next  of  kin  of  the  husband,  other 
than  the  one  who  was  party  to  the  action,  might 
have  an  opportunitv  of  contesting  the  judgment 

n. 

Bectifloation  to  accord  with  Artielos.] — ^Alady 
possessed  of  about  12,000^.  consols,  being  engaged 
to  be  'married,  a  draft  settlement  in  the  usual 
form  was  submitted  to  the  intended  husband, 
who  objected  to  some  of  its  provisions,  and  in- 
sisted that  if  there  should  be  no  children  and  he 
should  survive  his  wife,  the  fund  should  belong 
to  him.  Articles  embodying  this  provision  were 
hastily  signed  before  the  marriage  ;  and  after  the 
marriage,  the  fund  having  been  transferred  to 
the  trustees,  a  draft  settlement,  in  execution  of 
the  articles,  was  prepared,  but  objected  to  by  the 
husband,  and  as  ultimately  executed,  contained 
limitations  to  the  husband  and  wife  and  the  sur- 
vivor for  their  lives,  and  as  to  the  capital  to  the 
children  of  the  marriage  absolutely,  not  to  such 
as  should  attain  twenty-one  or  marry,  and  with- 
out any  limitation  over,  in  the  event  of  the  death 
of  a  son  or  of  an  unmarried  daughter  under 
twenty-one.  There  was  also  a  provision  that  if 
there  should  be  no  child  of  the  husband  and  wife, 
and  the  husband  should  survive  the  wife,  the 
fund  should  belong  to  him  ;  but  the  deed  con- 
tained no  alternative  limitation  in  the  events  of 
there  being  no  child  and  of  the  wife  surviving 
the  husband.  The  husband  brought  no  property 
into  settlement.  In  the  event,  one  child  was 
born,  but  died  an  infant  in  the  lifetime  of  both 
parents.  The  husband  died  ;  and  his  representa- 
tive claiming  the  fund,  subject  to  the  widow's 
Iffe  interest — upon  bill  by  the  widow  for  rectifica- 
tion of  the  settlement,  and  for  a  declaration  that 
she  was  entitled  to  the  fund : — Held,  that  the 
settlement   was   not  in   accordance  with  the 


articles,  and  that  it  ought  to  be  rectified  ;  and 
that,  in  the  events  which  had  happened,  she  was 
entitled  to  the  fund.  Cogan  v.  Duffieldy  20  L. 
R.,  Eq.  789:  Affirmed,  2  Ch.  D.  44;  45  L. 
J.,  Ch.  307  ;  34  L.  T.  693 ;  24  W.  R.  905— 
C.  A. 

Portiou  for  younger  Children.]  —  A  mar- 
riage settlement  recited  that  upon  the  treaty  for 
the  intended  marriage  it  was  agreed,  in  order  to 
make  a  suitable  provision  for  the  intended  wife 
and  the  issue  of  the  marriage,  that  the  estate 
should  be  settled  in  manner  thereinafter  men- 
tioned. There  were  ante-nuptial  articles,  under 
which,  according  to  their  true  construction,  por- 
tions were  to  be  raised  for  a  daughter  or 
daughters,  under  the  general  designation  of 
younger  children.  The  settlement  did  not  ex- 
pressly refer  to  those  articles,  but  there  was  evi- 
dence to  shew  that  there  was  no  other  agreement 
between  the  contracting  parties.  By  the  settle- 
ment, the  estates  were  limited  strictly  to  the 
male  issue  of  the  marriage,  subject  to  a  term, 
the  trusts  of  which  were,  "  in  case  there  should 
be  issue  of  the  intended  marriage  an  eldest  or 
only  son,  and  also  one  or  more  other  child  or 
chiLdren,"  to  raise  a  portion  or  portions  for  such 
child  or  children,  of  different  amounts,  accord- 
ing to  their  number,  corresponding  with  the 
amounts  and  numbers  of  the  younger  children 
mentioned  in  the  articles.  There  was  issue  of 
the  marriage  but  one  child,  a  daughter  : — Held, 
that  the  trusts  of  the  term  should  be  reformed, 
so  as  to  provide  for  her  a  portion  of  the 
amount  stated  in  the  articles  for  one  younger 
child.  King  v.  King-Harman,  7  Ir.  R.,  Eq. 
446. 

Parol  Evidence  of  Intention.] — A  court  of 
equity  will  reform  a  settlement  upon  parol 
evidence  alone,  and  after  a  long  lapse  of  time, 
if  on  due  deliberation  it  arrives  at  the  con- 
clusion that  the  actual  contract  made  between 
the  parties  differs  from  that  expressed  in  the 
instrument.  J^Ctfrmack  v.  JJ^Cormaok,  1  Ir. 
Ch.  D.  119— C.  A.    S.  a,  11  Ir.  R.,  Eq.  138. 

Beotiflcation  by  giving  Fund  to  Wife  abso- 
Intely.] — By  a  marriage  settlement  executed  in 
pursuance  of  articles  made  under  the  order  of  the 
court  on  the  marriage  of  a  lady,  an  infant  and  a 
ward  of  court,  personalty  of  the  wife  was  limited 
on  death  of  the  husband  and  in  default  of  chil- 
dren, both  which  events  happened,  to  the  wife, 
as  she  should  by  will  appoint,  and  in  de&ult  to 
her  next  of  kin.  Upon  ner  uncontradicted  evi- 
dence that  this  was  not  in  accordance  with  her 
intention  : — Held,  that  she  was  entitled  to  have 
the  settlement  rectified  by  limiting  the  property, 
in  the  events  which  had  happened,  to  herseL^, 
her  executors  and  administrators,  absolutely  ; 
and  a  declaration  to  that  effect  was  ordered  to  be 
indorsed  on  the  settlement.  Smith  v.  Iliffef  20 
L.  R.,  Eq.  666  ;  44  L.  J.,  Ch.  755  ;  33  L.  T.  200  ; 
23  W.  R.  851. 

By  a  marriage  settlement  the  property  of  the 
intended  wife  was  settled  upon  the  wife  for  life 
for  her  separate  use  without  power  of  anticipa- 
tion, and  after  her  death  as  she  should,  notwith- 
tanding  coverture,  by  will  or  codicil  appoint, 
and  in  default  of  appointment  for  her  next  of 
kin.  After  the  death  of  the  husband,  and  upon 
the  unsupported  testimony  of  the  wife  that  it 
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only  intended  to  protect  the  trust  property 
daring  her  coTertare  and  not  to  deprive  her  of 
the  control  of  it  after  the  termination  of  the 
coverture  :^Held,  that  the  settlement  ought  to 
be  rectified  eo  that  the  property  should  be  held 
in  trust  for  the  wife,  her  executors,  administra- 
tois,  and  assigns,  absolutely.  Cook  y.  FearUj 
48  L.  J.,  Ch.  63  ;  39  L.T.  348  ;  27  W.  B.  212. 

Husband  aoting  as  Wife's  Agent— First  Lifo 
Interest  to  Wife.!— 'Articles  executed  before  the 
marriage  of  a  widow,  with  seven  children,  gave 
the  husband  the  first  life  interest  in  the  settled 
property,  the  whole  of  which  belonged  to  the 
lady.  The  husband  acted  as  the  wife's  agent  in 
the  preparation  of  the  articles  : — ^Held,  that  the 
articles  must  be  rectified  so  as  to  give  the  wife 
the  first  life  interest.  Clurk  v.  Oirdwood,  25 
W.  R.  575. 

Inserting  Hotehpot  Clause.] — The  Court  of 
Chancery  will  not  insert  a  hotchpot  clause  in 
executory  marriage  articles  in  the  absence  of  any 
words  therein  indicating  the  intention  of  the 
parties  to  introduce  such  clause.  Zees  v.  Lees, 
6  Ir.  B.,  Eq.  549. 

'<  Xoneys  "  stmek  out.]— By  a  post-nuptial 
settlement  of  1841,  after  reciting  that  in  con- 
sideration of  352Z.,  a  share  of  residue  to  which  E. 
the  wife  had  become  entitled  under  a  will  taking 
effect  a  few  days  before  the  marriage,  C,  the 
husband,  in  order  to  provide  for  her  after  his 
death,  and  for  their  issue,  had  proposed  to  settle 
a  freehold  house  and  field  upon  the  trusts  therein 
mentioned,  the  freehold  premises  were  conveyed 
to  T.  upon  trust  for  0.  for  life,  or  until  he  should 
become  bankrupt,  or  assign  or  charge  "  the  rents, 
issues,  and  annual  produce  of  the  trust  estate, 
moneys,  &c.,"  then  upon  trust  for  E.  for  life ; 
'*  it  being  the  true  intent  and  the  meaning  of  these 
presents,  and  the  parties  thereto,  that  the  tene- 
ments, hereditaments  and  premises  "  should,  in 
the  event  of  any  such  charge,  &c.,  be  for  the 
separate  maintenance  of  E.  for  life,  then,  '*  as  to 
the  rents,  issues,  and  annual  profits  arising  off  the 
house  and  premises,"  for  children,  in  the  usual 
form,  with  an  ultimate  '*  trust  to  pay  the  rents, 
issues,  and  annual  produce  "  to  C.  s  next  of  kin. 
The  settlement  provided,  that  on  the  appoint- 
ment of  any  new  trustee,  *'  all  the  trust  estate, 
moneys  and  premises  "  should  be  assigned  to  him. 
T.,  who  was  also  the  trustee  of  the  will,  had  paid 
part  of  the  3522.  to  C.  before  the  execution  of  the 
deed,  and  the  rest  immediately  after.  The  soli- 
citor who  prepared  the  settlement,  on  T.*8  verbal 
instructions,  had  died  in  1848,  and  there  were  no 
papers  to  shew  what  the  instructions  were  ;  but 
C,  E.  and  T.  all  deposed  that  it  had  not  been  in- 
tended to  settle  any  part  of  the  352Z. ,  and  their 
bill,  filed  in  1876,  to  reform  the  deed  accordingly, 
was  not  opposed  by  the  adult  children  : — Held, 
that  the  plaintiffs  were  entitled  to  a  decree  de- 
claring that  the  word  "  moneys  "  had  been  intro- 
duced by  mistake  into  the  settlement,  which 
should  be  construed  and  take  effect  as  if  that 
word  had  been  omitted.  MoCormuck  v.  McOor- 
maek,  1  Ir.  Ch.  D.  119— -0.  A.  8.  C,  11  Ir.  B., 
Eq.  138. 

Insertion  of  «  Heirs  "  to  pass  Fee  Simple  as  in- 
tended.]— By  a  marriage  settlement  the  wife's 
interest  in  real  estate  was  granted  and  assigned 
to  trustees,  their  executors,  administrators  and 
assigns,  upon  the  usual  trusts  in  a  settlement, 


with  the  omission  of  the  word  "  heirs  "  in  every 
case  in  which  the  fee  simple  was  evidently  in- 
tended to  be  passed  : — Held,  that  the  deed  must 
be  rectified  by  the  insertion  of  the  word  -*'  heirs," 
in  order  to  effect  the  intention  of  the  parties. 
Bird,  In  re,  3  Ch.  D.  214. 

Bestraint  on  Antiolpation  inserted  in  Se-set- 
tlement.] — Under  a  marriage  settlement  trust 
funds,  in  the  events  which  had  happened  and  by 
virtue  of  an  appointment,  stood  limited  upon 
trusts  for  A.  for  life,  for  her  separate  use  with- 
out power  of  anticipation,  remainder  to  B.  abso- 
luteljb  The  trust  funds  had  been  paid  into  court 
in  a  suit  instituted  to  carry  out  the  trusts  of  the 
settlement.  On  B.  attaining  twenty-one,  A.  and 
B.  executed  a  re-settlement  by  which  the  trust 
funds  were  limited  upon  trusts  for  A.  for  life,  re- 
mainder to  B.  absolutely.  On  a  petition  for  pay- 
ment out  of  the  trust  funds  to  the  trustees  of  the 
re-settlement,  the  court  made  the  order  subject  to 
the  insertion  in  the  re-settlement  of  a  clause, 
similar  to  that  contained  in  the  original  settle- 
ment, restraining  A.  from  anticipating  her  life 
interest.  De  Mariana  v.  Be  Mariana,  33  L.  T. 
686  ;  24  W.  B.  200. 

Costs  of  Bnit  for  Beetiileation  caused  by  %^^ 
oitor's  Kegleet.]— When  a  suit  for  the  rectifica- 
tion of  a  marriage  settlement  has  been  rendered 
necessary  by  the  neglect  of  the  solicitor  employed 
to  prepare  it,  the  court  has  no  jurisdiction  to 
make  the  solicitor  pay  the  costs  of  the  suit,  when 
he  has  not  been  guilty  of  any  fraud.  Clark  v. 
Oirdwood,  7  Ch.  D.  9  ;  47  L.  J.,  Ch.  116  ;  37  L. 
T.  614;  26W.  B.  90— C.  A. 

The  remedy  against  the  solicitor  in  such  a  case 
is  by  action  for  damages.    lb. 

Form  of  Judgment  Settling  a  Fund.] — A 
testator,  who  made  his  will  in  1810,  and  died  in 
1820,  directed  by  his  will  that  his  daughters* 
shares  in  his  property  (which  consisted  of  realty 
and  personalty)  should  be  so  settled  that,  if  they 
married,  one-half  of  their  fortune  should  be 
settled  on  them  and  their  children,  exclusive  of 
their  husbands : — Held,  that  this  direction 
authorized  the  insertion  in  tiie  settlement  of  a 
power  of  sale  and  exchange  of  that  moiety  of  a 
daughter's  share  in  the  testator's  real  estate 
which  was  to  be  settled  on  her  and  her  children. 
Wise  V.  Piper,  13  Ch.  D.  848  ;  49  L.  J.,  Ch.  611 ; 
41  L.  T.  794  ;  28  W.  B.  442. 

Tiimer  v.  Sargent  (17  Beav.  516)  followed. 

WhsateY.  Salt  (17  Yes.  80)  distinguished,  lb. 

Joint  Power  of  Appointment  among  Chil- 
dren.]— In  settling  a  fund  in  pursuance  of  a 
will  by  which  the  fund  was  bequeathed  to  a 
man  until  marriage,  and  then  to  be  settled  on 
his  wife  and  children,  the  court  inserted  a  power 
for  the  husband  and  wife  jointly  by  deea,  and 
for  the  survivor  by  deed  or  will,  US  appoint 
among  the  children.  Observations  on  Oliver  v. 
Oliver  (10  Ch.  D.  766)  ;  Gowan,  In  re,  Oowan 
V.  Oow^n,  17  Ch.  D.  778  ;  50  L.  J.,  Ch.  248. 

Form  of  judgment  settling  a  fund.    lb. 

Stamp  on  Order.] — An  order  of  the  court 
making  a  settlement  should  bear  the  usuai 
settlement  stamp.    lb, 

Szpenses  of  preparing  Settlement.] — In  the 
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case  of  a  settlement  of  personal  property,  the 
practice  is  for  the  lady's  solicitor  to  draw  the 
settlement,  and  for  the  husband  to  pay  for  it. 
Helps  V. Clayton,  17  C.  B.,  N.  S.  553;  34  L^  J.,  C.  P. 
1;  10  Jut.,  N.S.  1184 ;  11  L.T.  476  ;  13  W.  R.  161. 
Where  the  lady  was  an  infant,  residing  with 
and  forming  part  of  the  family  of  her  father,  and 
the  instructions  for  the  settlement  were  given  by 
the  father,  under  circumstances  from  which  the 
court  (exercising  the  functions  of  a  jury)  inferred 
that  such  instructions  were  given  by  her  father  as 
her  agent: — Held,  that  she,  sued  jointly  with  her 
husband,  was  liable  for  the  expenses,  as  for  a 
debt  contracted  by  her  for  necessaries  be^re  the 
marriage.    lb. 

Setting  Aside— Omission  of  Power  of  Bevo- 
cation.]  — In  1872  the  plaintiff  executed  a 
voluntary  post-nuptial  settlement  of  all  his 
real  and  personal  estate,  except  a  sum  of  cash 
under  1,000Z.,  in  favour  of  his  wife  (for  her 
separate  use)  and  children.  The  settlement  con- 
tamed  no  power  of  revocation.  In  1880  plaintiff 
brought  an  action  against  the  trustees  and  his 
infant  children,  to  set  aside  the  deed  on  the 
ground  of  undue  influence,  misrepresentation, 
and  ignorance  of  its  effect: — Held,  that  the  wife 
must  be  joined  as  a  defendant.  Henry  v.  Arm- 
strona,  18  Ch.  D.  668  ;  44  L.  T.  918. 

Held,  also,  that  a  power  of  revocation,  even 
with  the  consent  of  the  trustees,  would  have  been 
inconsistent  with  the  object  of  the  deed,  and  that 
its  absence  was  no  ground  for  setting  the  deed 
aside.    Ih, 


Bnrden  of  Proof.] — Held,  also,  that  the 


butions ;  or,  if  B.  L.  P.  should  survive  J.  P., 
then,  from  his  death  and  default  or  failure  of 
children,  for  B.  L.  P.  absolutely.  Ko  children 
were  bom  of  the  marriage,  and  B.  L.  P.  was 
past  the  age  of  child-bearing  : — Held,  that  not- 
withstanding the  fact  that  the  next  of  kin  of 
B.  L.  P,  were  volunteers  under  the  settlement, 
B.  L.  P.  was  not  entitled  to  have  the  settled 
funds  transferred  to  her,  on  her  petition  with 
the  concurrence  of  her  husband.  Paul  v.  Paul 
(gupra')  not  followed  ;  Pavl  v.  Paul  (No.  2),  19 
Ch.  D.  47  ;  61  L.  J.,  Ch.  6 ;  45  L.  T.  437. 
Affirmed,  20  Ch,  D.  742  ;  51  L.  J.,  Ch.  839 ;  47 
L.  T.  210  ;  30  W.  R.  801— C.  A. 


On   Ground    of    Anto-nnptial   Inconti* 


burden  of  proof  of  a  sufficient  ground  for  setting 
the  deed  aside  was  on  the  plaintiff.    lb, 

Bevocability  of  Battlement— Wife's  Cre- 
ditors paid  out  of  Corpus.]— By  a  marriage  settle- 
ment of  the  wif e*s  property,  consisting  of  money 
in  the  funds,  a  general  power  of  appointment  by 
will  was  given  to  the  wife,  in  the  event  of  her 
dying  before  her  husband  without  children,  and  in 
default  of  appointment  there  was  a  trust  for  the 
next  of  kin  of  the  wife  excluding  the  husband. 
But  if  the  wife  survived,  then,  in  default  of 
children,  in  trust  for  the  wife  absolutely.  The 
father  of  the  wife  joined  in  the  settlement,  and 
covenanted  to  pay  an  annuity  to  his  daughter. 
During  the  life  of  the  husband  and  wife,  debts 
were  contracted  by  the  wife.  There  were  no 
children,  and  the  impossibility  of  there  being  any 
was  not  questioned : — Held,  upon  the  applica- 
tion of  the  wife,  and  with  the  approbation  of  the 
husband,  that  the  next  of  kin  being  mere  volun- 
teers, and  not  within  the  marriage  consideration, 
the  corpus  of  the  trust  funds  might  be  applied 
in  payment  of  debts.  Paul  v.  Paul  (No.  1),  15 
Ch.  D.  680  ;  60  L.  J.,  Ch.  14 ;  43  L.  T.  239 ;  29 
W.  R.  281.    But  see  next  case, 

A  gift  conclusively  made  to  a  volunteer,  by 
means  of  a  completed  declaration  of  trust  in  his 
favour,  is  incapable  of  revocation  by  the  donor. 
On  the  marriage  of  J.  P.  and  B.  L.  P.  certain 
sums  of  consols,  the  property  of  B.  L.  P.,  were 
settled  in  trust  for  J.  P.  for  life,  then  for  B.  L.  P. 
for  life,  then  for  the  children  of  the  marriage  ; 
and  in  default  or  failure  of  children,  if  J.  P. 
should  survive  B.  L.  P.,  then,  from  his  death  and 
default  or  failure  of  children,  as  B.  L.  P.  should 
by  will  appoint,  or,  in  default  of  appointment, 
for  her  next  of  kin,  under  the  Statute  of  Distri- 


nenoy.] — Non-disclosure  of  ante-nuptial  inconti- 
nence on  the  part  of  a  wife,  is  not  such  a  fraud 
upon  the  husband  as  to  entitle  him  to  set  aside 
a  settlement  made  upon  the  marriage.  £hans  v. 
Carnngtm,  2  De  G.,  F.  &  J.  481  ;  30  L.  J.,  Ch. 
364  ;  7  Jut.,  N.  S.  197  ;  4  L.  T.  66. 

The  Court  of  Chancery  has  no  jurisdiction  to 
deprive  an  adulteress,  whose  marriage  has  been 
dissolved,  of  any  benefit  under  a  settlement 
made  upon  the  marriage.    lb. 


b.  On  Divorce  or  Disaolution  of  Marriage* 
i.  Jurisdiction  of  Divorce  Court. 

Adultery  of  Wife.] — In  decreeing  a  dissolu- 
tion of  marriage,  on  the  ground  of  the  wife*s 
adultery,  the  court  has  no  power,  under  20  &  21 
Vict.  c.  85,  to  alter  a  settlement  made  on  the 
marriage.  Norris  v.  Norris,  1  S.  &  T.  174  ;  27 
L.  J.,  Mat.  72. 


Over   Powers    of  Appointment.] — The 


Court  of  Divorce  made  an  order  for  the  trustees 
of  a  wife's  settled  property,  against  whom  a 
decree  of  judicial  separation  had  been  pro- 
nounced, on  the  g^und  of  her  adultery,  to  pay 
a  moiety  of  the  income  of  such  property  for  the 
maintenance  and  education  of  the  children.  The 
court  cannot  vary  a  power  of  appointment  vested 
in  a  guilty  wife.  Seatel  v.  Seatel,  4  S.  &  T.  230  ; 
30  L.  J.,  Mat  216. 

Under  a  post-nuptial  settlement  a  power  was 
given  to  the  wife  to  appoint  a  life  interest  in  the 
real  and  personal  estate  comprised  in  the  settle- 
ment  in  favour  of  any  future  husband.  There- 
was  one  child  issue  of  the  marriage,  which  was 
dissolved  by  reason  of  the  wife's  adultery  : — 
Held,  that  the  court  had  power,  under  22  k  23 
Vict.  c.  61,  s.  6,  to  deal  with  the  powey  of  ap- 
pointment possessed  by  the  wife,  and  to  postpone 
the  interests  of  the  second  husband  to  those  of 
the  child  of  the  first  marriage  under  the  settle- 
ment. 3cered  v.  Evered  and  Graha^i,  43  L.  J.^ 
Mat.  86  ;  31  L.  T.  101 ;  22  W.  R.  845. 

The  court  refused  to  carry  out  alterations  in 
the  settlement  agreed  upon  between  the  parties^ 
whose  marriage  bad  been  dissolved,  so  as  to  ex- 
tinguish the  power  of  appointment  given  to  the 
respondent  by  the  settlement,  or  to  affect  the 
appointment  of  new  trustees.  Dairies  v.  Davies 
and  MCarthyj  37  L.  J.,  Mat.  17. 


Payment  of  Income  to  Husband.]— A  sum 


of  money,  the  wife's  fortune,  had  been  settled  on 
marriage  to  the  separate  use  of  the  wife  for  life. 
A  decree  of  divorce  having  been  pronounced 
against  her  at  the  suit  of  the  husband,  the  judge 
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opdinaiy  made  an  order  that  the  trustees  of  the 
settlement  should  stand  possessed  of  the  f  und^  in 
tmst  for  the  person  who,  under  the  settlement, 
would  hare  been  entitled  were  the  wife  dead. 
The  fund  being  in  court,  the  husband,  as  the 
person  so  next  entitled,  applied  for  an  order  for 
the  payment  of  the  income  to  him  : — Held,  that 
the  Court  of  Divorce  had  jurisdiction,  and  the  in- 
come was  ordered  to  be  paid  to  the  husband. 
Pratt  V.  Jenner,  Jennrr,  Ex  parte ^  1  L.  R.,  Ch. 
493  ;  35  L-  J.,  Ch.  682  ;  12  Jur.,  N.  S.  557  ;  16 
L.  T.  183  ;  14  W.  R.  862. 

JndieUl  Separation.] — In  proceedings  for  a 
judicial  separation  only,  the  court  has  no  power 
to  alter  settlements.  Gandy  v.  Gandy^  7  P.  D. 
168  ;  51  L.  J.,  P.  41  ;  46  L.  T.  607  ;  30  W.  R. 
673— C.  A. 

Bespondent  Abroad.] — After  a  decree  nisi  for 
dissolution  of  marriage,  the  petitioner  filed  a  pe- 
tition for  an  order  to  vary  a  marriage  settlement. 
Before  the  decree  was  made  absolute,  the  re- 
spondent was  served  abroad  with  a  copy  of  the 
petition,  and  with  a  notice  that  after  the  decree 
was  made  absolute  the  court  would  be  moved  to 
make  the  order  as  to  the  settled  property.  The 
respondent  had  not  appeared  at  any  stage  of  the 
proceedings  : — Held,  that  the  court  had  i)ower  to 
vary  the  marriage  settlement  in  the  absence 
of  the  respondent.  Lawrence  v.  Lawrence^  3 
8.  &  T.  207 ;  32  L.  J.,  Mat.  124  ;  9  Jur.,  N.  S. 
1158  ;  9  L.  T.  23. 

Interest  that  may  not  be  realised.] — An  in- 
terest under  a  marriage  settlement  which  may 
never  be  realised,  is  not  property  in  reversion 
within  the  meaning  of  s.  46  of  the  20  &  21  Vict. 
c  85.  Stone  v.  Sto-ne  and  Brownrigg^  3  S.  &  T. 
372  ;  33  L.  J.,  Mat.  95  ;  10  L.  T.  140  ;  12  W.  R. 
1088. 

Power  to  deprive  Children  of  their  Interests.] 
— ^The  Court  of  Divorce  has  no  power  to  vary  a 
marriage  settlement  so  as  to  deprive  the  children 
of  the  marriage  of  all  interest  which  they  would 
take  under  the  settlement.  CrUp  v.  CrUp^  2 
L.  R.,  P.  426  ;  42  L.  J,,  Mat.  13  ;  27  L.  T.  428  ; 
21  W.  R.  79. 

After  a  decree  of  dissolution  the  parties  con- 
curred in  asking  for  an  order  under  22  &  23 
Vict.  c.  61,  s.  5,  which  would  extinguish  the  in- 
terest of  an  infant,  the  issue  of  the  marriage, 
under  a  settlement,  proposing  in  lieu  that  a  sum 
of  money  should  be  invested  in  such  a  manner 
as  would  give  the  child  an  interest  probably 
equal  to  that  taken  under  the  settlement.  The 
court  refused  to  make  the  order.    Ih, 

Kone  unless  for  benefit  of  Children  or 

Parents.] — ^The  court  has  no  power  to  vary  mar- 
riage settlements,  unless  it  is  for  the  benefit  of 
the  children  of  the  marriage  or  of  their  parents. 
8ylt€9  V.  Syltei  and  Smith,  2  L.  R.,  P.  163  ;  39 
L.  J.,  Mat.  52  ;  23  L.  T.  239  ;  18  W.  R.  984. 

A  petitioner's  father  having  covenanted  to  pay 
the  respondent,  after  the  petitioner's  death  an 
annuity  of  100/.  during  the  joint  lives  of  himself 
and  the  respondent,  an  order  was  made  that  after 
the  petitioner's  death  the  annuity  should  be  ap- 
plied for  the  benefit  of  the  only  child  of  the 
marriage ;  but  the  court  held  that  it  had  no 
power  to  deprive  the  wife  of  the  annuity  in  the 
event  of  her  surviving  the  child.    Ih, 

YOL.  IT, 


On  an  application  for  an  alteration  of  the  set- 
tlements, the  husband  offered,  if  allowed  to  with- 
draw from  settlement  the  moneys  brought  in 
by  himself,  to  surrender  his  interest  in  favour  of 
the  child  in  the  moneys  settled  by  the  wife,  by 
reason  of  whose  adultery  the  marriage  was  dis- 
solved. The  court  refused  the  application,  it  not 
being  satisfied  that  the  proposed  alteration  would 
be  for  the  benefit  of  the  child.  Pocock  v. 
Pococh  and  JJarton,  18  L.  T.  338  ;  16  W.  R, 
712. 

As  to  Xaintenanoe  of  Children — Over  Six- 
teen.]— The  court  has  no  power  to  order  that  a 
provision  should  be  made  for  the  maintenance 
and  education  of  a  child  above  sixteen.  Webatrr 
V.  Web:ttn%  31  L.  J.,  Mat.  184.  Contra,  Kyder 
V.  Pyder,  2  S.  &  T.  225.  | 

Where  there  1b  no  Issue.] — Under  22  &  23 
Vict.  c.  61,  s.  5,  on  a  dissolution  of  marriage,  the 
court  has  no  power  to  deal  i^ith  marriage  settle- 
ments when  there  is  no  issue  of  the  marriage  liv- 
ing at  the  time  the  decree  is  pronounced.  Bell  v. 
Bell  and  Anglesey  (^JCarl^  1  S.  &  T.  665  ;  29 
L.  J.,  Mat.  169  ;  8  W.  R.  178  ;  S.  P.,  rJiomas  v. 
Thomas,  2  S.  &  T.  89  ;  2  L.  T.  438  ;  8  W.  R.  504  ; 
Dernpster  v.  Bempster,  31  L.  J.,  Mat.  113  ;  Bird 
V.  Bird,  1  L.  R.,  P.  231  ;  35  L.  J.,  Mat.  102  ; 
14  L.  T.  860  ;  14  \V.  R.  1023. 

The  court  has  no  power  to  deal  with  marriage 
settlements  under  22  k,  23  Vict.  c.  61,  s.  5,  where 
there  has  been  issue  of  the  marriage,  unless  a 
child  is  still  living.  Corrance  v.  Corranre.  1 
L.  R.,  P.  495  ;  37  L.  J.,  Mat.  44  ;  18  L.  T.  535  ; 
16  W.  R.  893. 

The  trustee  of  a  marriage  settlement  may  be 
heard  against,  but  not  in  favour  of,  an  alteration 
in  the  settlement.    Ih. 

The  court  has  no  power  to  deal  with  marriage 
settlements  under  22  k  23  Vict.  c.  61,  s.  5,  unless 
there  is  issue  of  the  marriage  living  at  the 
date  of  the  order,  although  there  may  have 
been  such  issue  living  at  the  date  of  the  decree 
of  dissolution.  Graham  y.  Graham  and  Griffith, 
1  L.  R.,  P.  711  ;  20  L.  T.  500 ;  17  W.  R.  628. 

41  Vict.  0.  19,  s.  3.] — Under  the  powers 

given  to  the  court  by  the  above  section,  the 
court  may  vary  marriage  settlements  where  there 
are  no  children  of  the  marriage.  The  court, 
under  the  circumstances  of  the  case,  declined  to 
employ  this  later  act  retrospcctivelv.  Yglesia^ 
V.  Yglettias,  4  P.  D.  71  ;  40  L.  T.  37 ;  27  W.  R. 
432. 

An  ante-nuptial  settlement  having  been  exe- 
cuted a  decree  nisi  was  afterwards  obtained  for 
dissolution  of  the  marriage  of  the  parties,  and 
before  the  decree  was  made  absolute  the  Matri- 
monial Causes  Act,  1878,  was  passed,  allowing 
the  court,  notwithstanding  that  there  are  no  ' 
children  of  the  marriage,  to  exercise  the  powers 
vested  in  it  by  22  &  23  Vict.  c.  61,  s.  5  i—Held, 
that  the  court  had  jurisdiction  to  vary  the  set- 
tlement though  there  was  no  issue  of  the  mar- 
riage. AnJidell  v.  Ansdcll,  5  P.  D.  138  ;  49 
L.  J.,  P.  57  ;  43  L.  T.  224  ;  28  W.  R.  832. 

Power  of  Appointment  of  New  Tmstees.] 
— The  judge  ordinary  has  no  power,  under  22  & 
23  Vict.  c.  61,  s.  5,  to  vary  the  provisions  for  ap- 
pointing new  trustees  contained  in  a  deed  of 
settlement  executed  in  anticipation  of  the  mar- 
riage, the  dissolution  of  which  it  has  decreed. 
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Hope  V.  IIoj?e,  3  L.  R.,  P.  226  ;  44  L.  J.,  Mat. 
31 ;  31  L.  T.  592 ;  23  W.  R.  110. 

The  parties  had  been  divorced.  Both  husband 
and  wife  had  brought  funds  into  settlement. 
Upon  a  motion  to  confirm  an  arrangement,  en- 
tered into  by  both  parties,  making  a  provision 
for  the  wife  and  giving  the  husband  the  sole 
power  of  appointing  new  trustees,  the  court  re- 
fused to  deprive  the  wife  of  her  right  to  join  in 
the  appointment.     lb. 

Over  Deeds  eonneeted  with  Settlement] — All 

deeds  whereby  property  is  settled  upon  a  woman 
in  her  character  as  wife,  and  to  be  paid  to  her 
whilst  she  continues  a  wife,  come  within  the 
scope  of  22  &  23  Vict.  c.  61,  s.  6,  and  the  court 
has  power  to  deal  with  them.  ■  Worgley  v. 
Worgley  and  WignaJl,  1  L.  R.,  P.  648  ;  38  L.  J., 
Mat.  43  ;  20  L.  T.  546  ;  17  W.  R.  743. 

Over  Dividend  Payable  before  Date  of  Order.] 

— ^The  court  has  no  authority  to  alter  the  destina- 
tion of  dividends  due  and  payable  before  the 
date  of  its  order.  St.  Paul  v.  Sf.  Paul  and 
Farquhar,  2  L.  R..  P.  23  ;  39  L.  J.,  Mat.  60  ;  23 
L.  T.  196  ;  18  W.  B.  1007. 

Covenant  to  pay  Annuity.] — The  court  has 
power  to  vary  a  post-nuptial  settlement  contained 
in  a  deed  of  separation  by  reducing  the  amount 
of  an  annuity  which  the  husband  has  covenanted 
to  pay.  Jump  v.  Jump^  8  P.  D.  159  ;  52  L.  J.,  P. 
71  ;  31  W.  R.  956. 

Judicial  Discretion.] — ^The  power  of  the  court 
to  make  orders  with  reference  to  the  application 
of  settled  pTX)perty,  after  the  dissolution  of  a  mar- 
riage, is  a  discretionary  power  of  the  most  abso- 
lute and  unfettered  kind,  but  to  be  exercised 
judicially  with  reference  to  all  the  circumstances 
of  the  case.  The  court  has  the  power,  and  it  is 
the  duty  of  the  court,  to  take  into  consideration 
the  guilt  of  either  party,  and  the  court  may,  if  it 
thinks  fit,  exclude  the  guilty  party  wholly  or 
partially  from  the  benefit  of  any  provision. 
Wigney  v.  Wigney  (No.  1),  7  P.  D.  177  ;  51  L.  J., 
P.  60  ;  46  L.  T.  441 ;  30  W.  R.  722— C.  A. 


How  Exercised — ^Hnsband  Gnilty— WifeU 


Property  only  in  Settlement.] — Where  a  marriage 
was  dissolved  on  the  ground  of  the  husband's 
adultery  and  cruelty,  and  the  settled  fund  had 
been  brought  in  by  the  wife  alone,  the  property 
was  directed  to  be  held  upon  the  trusts  which 
would  be  subsisting  if  the  husband  were  then 
dead  and  freed  from  the  ultimate  trust  in  his 
favour.    Ih, 


Charge  by  Hneband.]— Certain  mortgages 


costs  incurred  in  defending  the  suit : — Held,  that 
as  at  the  time  when  such  charge  had  been  so 
given  by  him  it  had  been  uncertain  whether  the 
decree  nisi  would  have  been  granted  against 
him,  the  court,  in  an  application  to  vary  the 
settlement  by  extinguishing  his  life  interest 
under  it,  could  not  interfere  with  the  mortgage 
so  executed  by  him  in  favour  of  his  solicitors. 
Wlgnty  V.  Wigney  (No.  2),  7  P.  D.  228  ;  51  L.  J., 
P.  84  ;  47  L.  T.  129  ;  31  W.  R.  140. 

ii.   What  Variations  will  be  made. 

Generally.] — Under  the  will  of  her  father  a 
daughter  had  a  life  interest  to  her  separate  use  in 
property,  unless  she,  being  discovert,  should  do  or 
suffer  any  act  or  thing,  or  any  event  should 
happen,    whereby    the    same    income   or   any 
part,    should    cither    voluntarily    or    involun- 
tarily be  aliened  or  incumbered,  or  be  receivable 
otherwise  than  by  herself  i^ersonally,  in  which 
case  the  trust  for  her  benefit  was  to  be  void,  and 
such  annual  income  was  to  be  applied  for  the 
benefit  of  her  children,  at  the  discretion  of  the 
trustees.      On  a  decree  dissolving  the  marriage, 
the  court  oniered  a  settlement  to  be  made  out  of 
her  life  income  derived  under  her  father's  will  in 
favour  of  her  husband  and  his  children,  but  re- 
fused to  extend  the  order  to  any  moneys  the 
trustees  in  their  discretion  might  think  proper  to 
pay  to  her  in  case  the  substituted  trust  came 
into  operation  by  reason  of  such  order.  .  Such 
a  possibility  of  income  is  not  property  in  rever- 
sion within  the  meaning  of  the  statutes.      Milne 
v,  Milne  and  Fouler,  2  L.  R,.  P.  295  ;  40  L.  J., 
Mat.  67  ;  25  L.  T.  274  ;  19  W.  R.  1118. 

In  a  suit  for  dissolution  of  marriage  by  a  wife, 
a  decree  absolute  having  been  made,  application 
was  made  to  the  court  to  vary  the  settlement 
executed  on  the  marriage  of  the  parties .: — Held, 
that  the  object  of  the  court,  in  varying  the  pro- 
visions of  a  settlement,  should  be  to  prevent,  as  far 
as  may  be  just  and  practicable,  the  innocent  party 
being  damaged,  in  a  pecuniary  sense,  by  the  de- 
cree of  dissolution.  Maudday  v.  Maudslay^  2 
P.  D.  256  ;  47  L.  J.,  P.  26  ;  38  L.  T.  323. 

It  will  not  deprive  the  father  of  the  power  of 
exercising  parental  judgment  and  discrimination 
with  reganl  to  his  children,  except  as  far  as 
is  inevitable  from  their  remaining  in  the  custody 
of  their  mother.    lb. 

The  court,  ia.  altering  marriage  settlements, 
will  take  into  consideration  the  fortune  of  the 
wife,  the  ability  of  the  husband,  and  the  conduct 
of  the  parties.  Chetwynd  v.  Ck^twynd,  35  L.  J., 
Mat.  21 ;  11  Jur.,  N.  S.  958  ;  13  L.  T.  474  ;  14 
W.  R.  184 ;  &  P.,  WigAey  v.  Wigney  (No.  1), 
supra. 


which  the  husband  had  effected  upon  his  life  es- 
tate (which,  as  to  part  of  the  fund,  was  prior, 
and,  as  to  the  rest,  was  subsequent  to  that  of  the 
wife)  were  permitted  to  remain  a  charge  on  the 
settled  estate,  and  certain  debts,  contracted  in 
discharge  of  household  expenses  before  the  sepa- 
ration, were  charged  on  the  same  estate.    lb. 

Property  was  brought  into  a  marriage  settlement 
by  the  wife  only,  but  a  first  life  interest  in  three- 
eighths  of  it  was  given  to  the  husband.  She  ob- 
tained a  decree  nisi  for  the  dissolution  of  the  mar- 
riage, but  during  the  hearing  of  her  suit,  and 
before  the  decree  nisi  in  it  had  in  fact  been  pro- 
nounced, the  respondent  had  given  a  charge  on  his 
life  interest  to  bis  solicitors  for  the  amount  of  the 


After  Divorce  at  Suit  of  Hniband.] — The  wife 
brought  130^^*  a  year  into  settlement.  The  hus- 
band settled  nothing,  but  he  covenanted  to  make 
an  appointment  in  his  wife's  favour  in  re- 
spect of  property  in  which  he  had  a  prospective 
interest.  His  own  income  was  about  lOOZ.  a  year, 
and  there  was  one  child  of  the  marriage.  Before 
the  adultery  which  led  to  the  dissolution  of  the 
marriage,  the  parties  had  executed  a  deed  of 
separation,  under  which  the  wife  had  agreed  to 
allow  him  lOOZ.  a  year  out  of  the  settled  property. 
The  court  ordered  a  variation  of  the  settlement, 
the  husband  to  receive  out  of  the  settled  property 
300Z.  a  year  for  his  life,  and  200Z.  a  year  for  the 
maintenance  of  the  child  till  of  age,  the  200/. 
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a  jear  to  be  paid  to  the  child  after  attaining 
twenty-one,  and  the  husband  to  be  relieved  from 
his  covenant.  Benyon  ▼.  Benyon  and  (TCaU 
laghan,  1  P.  D.  447  ;  45  L.  J.,  P.  96 ;  24  W.  R. 
^50. 

By  a  post-nuptial  settlement,  executed  in  1861, 
property  belonging  to  the  wife  was  assigned  to 
trustees  in  trust,  to  pay  the  interest  and  annual 
proceeds  to  her  for  her  separate  use.  Subse- 
quently, in  1869,  a  deed  of  separation  was  entered 
into  between  the  parties  with  the  same  trustees  as 
those  of  the  post-nuptial  settlement,  and  by  this 
deed  the  husband  covenanted  to  pay  his  wife  an 
annuity  for  her  life.  The  marriage  was  dissolved 
in  1871,  by  reason  of  her  adultery,  and  the  hus- 
band afterwards  applied  to  the  court  to  vary  the 
deed  of  separation,  so  as  to  relieve  him  from  the 
payment  of  the  annuity  under  the  deed  of  sepa- 
ration. The  court  ordered  that  whenever  any 
money  should  be  payable  to  the  wife  under  the 
deed  of  separation,  the  trustees  should,  out  of  the 
moneys  in  their  hands  payable  to  her  under  the 
XX)st-nuptial  settlement,  pay  and  apply  a  sum 
equal  in  amount  upon  such  and  the  same  trusts 
&s  would  be  applicable  thereto  in  case  she  were 
dead,  and  had  med  in  the  lifetime  of  the  husband. 
Bvllork  V.  Bullock  and  Strong,  2  L.  R.,  P.  389  ; 
41  L.  J.,  Mat.  83 ;  27  L.  T.  247. 

On  the  marriage  of  the  parties,  the  father  of 
the  wife  brought  into  settlement  3,000/.,  in  which 
the  first  life-interest  was  given  to  her.  Her  con- 
duct was  bad,  and  after  her  marriage  had  been 
dissolved,  she  intermarried  with  the  co-respon- 
dent, an  officer  in  the  army.  The  court  ordered 
the  total  income  derived  from  the  fund  in 
settlement  to  be  applied,  during  her  lifetime,  to 
the  maintenance  of  the  three  children  of  the 
marriji^e.  St.  Paul  v.  St,  Paul  and  Farquhar, 
2  L.  R.,  P.  93  ;  89  L.  J.,  Mat.  50  ;  23  L.  T.  196 ; 
18  W.  R.  1007. 

The  court  will  make  no  order  respecting  settled 
property  after  dissolution  of  marriage  by  reason 
of  the  wife*s  adultery,  to  deprive  the  husband  of 
any  benefit  derived  from  the  settlement.  Thanip- 
son  V.  Thompson  and  Barrrut,  2  S.  &  T.  649 ;  32 
L.  J.,  Mat.  39  ;  9  Jur.,  N.  S.  26  ;  7  L.  T.  396  ;  11 
W.  R.  193. 

Where  a  marriage  was  dissolved  by  reason  of 
the  adultery  of  the  wife,  the  court  ordered  a  cer- 
tain proportion  of  the  income  derived  from  the 
property  brought  into  settlement  by  her  to  be 
applied  for  the  benefit  of  the  husband  and  child, 
and  in  determining  this  proportion  took  into 
account  the  husband^s  income,  and  the  wife's 
total  income  from  the  settled  property,  and  from 
other  sums  directed  by  the  will  of  her  mother  to 
be  settled  on  like  trusts.  March  v.  March  and 
Palumho,  1  L.  R.,  P.  440  ;  36  I^  J.,  Mat.  28  ;  15 
L.  T.  363. 

Where  the  court  is  moved  to  exercise  its  dis- 
cretion under  22  &  23  Vict.  c.  61,  s.  5,  the  rela- 
tive amounts  contributed  by  each  party,  the 
conduct  of  each,  the  total  amount  of  their  joint 
income,  the  relation  it  bears  to  the  requirements 
of  the  parties,  and  their  respective  prospects  of 
increased  income,  are  all  elements  to  be  con- 
sidered. But  as  these  elements  are  not  capable 
of  exact  expression  in  figures,  the  result  must  be 
a  general  one,  and  vary  with  the  details  of  each 
case.    lb. 

The  court  has  no  power  to  order  any  part  of 
the  property  of  a  gfuilty  wife  to  be  settled  on 
her ;  but  the  court,  by  refusing  to  make  any 
order  with  regard,  to  a  part,  leaves  it  in  her 


possession.  Bacon  v.  Baron  and  Bacon,  2  S.  & 
T.  86  ;  29  L.  J.,  Mat.  125  ;  2  L.  T.  438  ;  8  W.  R. 
552. 

In  making  arrangements  with  regard  to  a 
wife's  property,  the  court  will  take  into  consider- 
ation the  costs  with  which  she  will  be  burdened 
in  defending  a  suit  for  a  divorce,  for  which  her 
husband  is  not  strictly  liable.    Ilf. 

On  a  decree  nisi  for  dissolution  of  marriage, 
on  the  ground  of  the  adultery  of  the  wife,  who, 
on  her  marriage,  had  a  fortune  of  1,678/.,  which 
was  not  settled,  but  was  received  by  the  hus- 
band, the  court  ordered  that  he  should  settle 
1,000/.  upon  trust ;  that  the  interest  should  be 
applied  for  the  benefit  of  the  wife  so  long  as  she 
conducted  herself  properly  and  remained  un- 
married, and  that  upon  her  interest  ceasing,  the 
fund  should  be  held  in  trust  for  the  children  of 
the  marriage  in  equal  shares,  and.  that  1,000/. 
damages  awarded  against  the  co-respondent 
should  be  paid  to  the  husband  in  lieu  of  the  sum 
he  would  have  to  settle,  and  that  the  decree 
should  be  suspended  until  the  settlement  should 
be  made.  B&nt  v.  Bent  and  Footman,  30  L.  J., 
Mat.  175;5L.  T.  139. 


After  Bemarriage  of  Wife.] — In  Januaty 


a  husband  obtained  a  decree  nisi  for  a  divorce  on 
the  ground  of  his  wife's  adultery,  which  decree 
was  made  absolute  on  the  31st  of  July.  In  No- 
vember he  filed  a  petition  for  the  variation  of 
the  marriage  settlement,  and  in  December  the 
wife  was  married  to  the  co-respondent  in  India, 
they  being  ignorant  that  any  application  had 
been  made  to  the  court : — Held,  that  the  hus- 
band had  not  been  guilty  of  undue  d^ay,  and 
that  the  remamage  of  the  wife  did  not,  under 
the  circumstances,  preclude  the  court  from  or- 
dering a  variation  of  the  settlement.  Benyon  v. 
Benyon  and  O'Callaghan,  1  P.  D.  447  ;  45  L.  J., 
P.  93  ;  24  W.  R.  960. 

After  Divorce  at  Bait  of  Wife.] — In  the 
settlement  made  on  the  marriage  of  the  parties, 
power  was  given  to  the  tnistees,  in  the  event  of 
the  husband  (who  took  the  first  life  interest  in 
the  property)  becoming  bankrupt,  to  apply,  as 
they  in  their  absolute  and  uncontrolled  discre- 
tion might  think  fit,  the  income  of  the  trust 
funds  or  any  part,  '*  for  the  maintenance  and 
personal  support  of  the  husband  and  his  then 
present  or  any  future  wife  and  child  or  children, 
and  other  issue,  by  his  then  present  or  any 
future  'W'ife,  or  any  one  or  mova  of  such  objects 
to  the  exclusion  of  the  others."  The  husband 
became  bankrupt  in  1866,  and  in  April,  1872,  the 
marriage  was  dissolved  on  the  petition  of  the 
wife.  The  fund  brought  into  settlement  came 
from  the  husband's  father,  and  yielded  an  in- 
come of  312/.  per  annum  ;  and  there  were  other 
funds  out  of  which,  under  his  father's  will,  the 
husband  was  entitled  to  an  income  of  about 
300/.  a  year.  For  some  time  before  the  dissolu- 
tion of  the  marriage,  and  ever  since,  until  March, 
1877,  the  trustees  paid  to  the  wife,  who  had  the 
custody  of  the  five  children,  issue  of  the  marriage, 
the  net  income  of  the  settled  property.  In  April, 
1877,  proceedings  were  commenced  in  the  Chan- 
cery Division  by  the  husband,  on  behalf  of  his 
infant  son,  for  an  administration  of  the  trusts  of 
the  settlement,  and  the  trustees  thereupon  de- 
clined to  exercise  their  discretionary  power 
under  the  settlement  by  payment  of  the  income 
thereunder.    The  wife  filed,  in  consequence,  in 
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June.  1877,  a  petition  for  a  variation  of  the  pro- 
visions of  the  settlement.  The  court  made  an 
order  that  the  trustees,  daring  her  life  and  so 
long  as  she  should  remain  unmarried,  and  the 
children  of  the  maniage  remain  under  age,  pay 
to  her  the  whole  income  of  the  settled  property, 
and  that  as  each  of  the  children  attained  the  age 
of  twenty-one,  a  sum  of  201.  a  year  be  paid  to 
such  child  during  the  life  of  the  mother.  Marsh 
V.  MirgJt,  47  L.  J.,  P.  34  ;  39  L.  T.  107  ;  2G  W. 
R.  466.    Affirmed  on  appeal,  47  L.  J.,  P.  78. 

Where  a  wife  succeeds  in  her  suit  for  disso- 
lution of  marriage  against  the  husband,  by 
reason  of  his  adultery  and  cruelty,  and  he  takes 
an  interest  in  the  income  of  the  wife's  money 
under  settlement,  the  court  will  direct  the  appli- 
cation of  such  interest  in  favour  of  the  mother  or 
the  child.  Boynton  v.  Boyntoriy  2  S.  &  T.  275  ; 
30  L.  J.,  Maf.  156  ;  4  L.  T.  258  ;  9  W.  R.  620. 

By  settlements  before  and  after  the  marriage, 
724/.  consols,  the  property  of  the  husband,  and 
700/.,  and  also  some  leaseholds,  the  property  of 
the  wife's  father,  were  settled  upon  the  wife  for 
life,  and  after  her  death  on  the  husband  for  life, 
and  after  the  death  of  the  survivor,  upon  the 
children  of  the  marriage.  The  court,  after  a 
decree  absolute  for  dissolution  of  marriage  at 
the  suit  of  the  wife,  made  an  ortler  that  the 
trustees  of  the  settlements  should  deal  with  the 
proceeds  of  the  property  which  came  from  the 
wife  as  if  the  husband  were  dead  at  the  date  of 
the  decree  absolute,  but  as  to  the  724/.  settled  by 
the  husband,  refused  to  alter  the  settlement. 
Joh7i»on  V.  JohfMony  31  L.  J.,  Mat.  Cas.  29. 


Eztingniflhing    Husband's   Interests — 


Bom  sola  et  casta  clause  not  inserted.] — A  mar- 
riage having  been  dissolved  on  the  petition  of 
the  wife,  the  court  varied  the  settlements  by 
extinguishing  the  husband's  interest  in  the  wife's 
fortune,  and  declined  to  make  her  enjoyment  of 
the  income  of  the  settled  property  dependent  on 
her  living  chaste  and  unmarried,  (tladstone  v. 
Gladstone,  1  P.  D.  444  ;  45  L.  J.,  P.  82  ;  35  L.  T. 
380 ;  24  W.  R.  739. 

On  Death  of  Petitioner.] — ^A  husband  obtained 
a  decree  nisi  for  dissolution  of  marriage  against 
his  wife,  and  died  before  it  could  be  made  abso- 
lute. The  petition  prayed  the  court  to  deal 
with  the  post-nuptial  marriage  settlement ;  and 
the  guardian  of  the  minor  children  of  the  peti- 
tioner prayed  to  be  allowed  to  intervene,  for  the 
purpose  of  making  the  decree  nisi  absolute,  and 
of  obtaining  an  order  of  the  court  in  respect  of 
the  settlement : — Held,  that  the  suit  had  abated 
by  the  death  of  the  husband,  and  that  no  other 
party  had  any  right  to  move  in  the  matter. 
Grant  v.  Grarit,  2  S.  &  T.  622 ;  31  L.  J.  Mat. 
174  ;  6  L.  T.  660. 

The  court  will  make  an  order  varying  the 
trusts  of  a  marriage  settlement  on  the  petition 
of  the  guardian  of  the  children  of  the  marriage 
after  the  death  of  the  petitioner.  Litig  v.  Zi7iff 
and  Oi'okcr,  4  S.  &  T.  99  ;  34  L.  J.,  Mat.  52  ;  13 
L.  T.  261. 

A  petitioner,  the  husband,  died  after  a  decree 
absolute  had  been  made  to  dissolve  his  marriage 
with  the  respondent.  He  executed  a  will  by 
which  he  excluded  some  of  his  children  from 
participation  in  property  over  which  he  had  a 
power  of  appointment  under  his  marriage  settle- 
menti  but  thereby  he  secured  to  them  a  reason- 
able maintenance  out  of  his  general  estate.    The 


court,  whilst  it  extinguished  'the  wife's  life 
interest  in  her  husband's  property,  refused  to 
compel  her,  out  of  her  separate  income  and 
estate,  which  was  not  large,  to  incrcase  the  por- 
tions of  such  children,  in  order  to  place  them 
more  nearly  on  an  equality  with  the  other  chil- 
dren. Smithe  v.  Smitlie  and  livujfelly  1  L.  R., 
P.  587. 

An  executor  of  a  deceased  petitioner  cannot, 
as  such,  petition  for  an  alteration  of  the  settle- 
ments,   lb. 

The  guardian  of  the  minor  children  is  the 
propel  person  to  do  so.    lb. 

Not  for  Purpose  of  compelling  Party  to 
submit  to  Authority  of  Court.] — After  a  decree 
nisi  had  been  made  on  the  prayer  of  the  husband 
for  a  dissolution  of  his  marriage,  the  wife,  under 
cover  of  an  order  of  the  court  for  access  to  her 
child,  took  possession  of  it,  and  removed  it 
beyond  the  jurisdiction  of  the  court.  The  court 
refused  to  alter  the  settlement  made  on  the 
marriage  of  the  parties,  so  far  as  related  to  the 
property  settled  on  behalf  of  the  wife,  in  such  a 
manner  and  for  the  express  purpose  to  compel  her 
to  submit  to  the  authority  of  the  court,  and  to 
restore  the  child  to  the  custody  of  the  petitioner, 
Symonds  v.  Sym&ndsand  Harrison,  2  L.  R.,  P.  447* 

Proceedings  for  Administration  no  Bar  to  Peti- 
tion for.] — The  fact  that  proceedings  to  obtain 
an  administration  of  the  trusts  of  a  marriage 
settlement  are  pending  in  the  Chancery  Division^ 
is  no  answer  to  a  petition  to  the  Divorce  Court 
under  22  &  23  Vict.  c.  61,  s.  6,  for  the  variation 
of  the  provisions  contained  in  the  settlement. 
Marsh  v.  Marsh,  47  L.  J.,  P.  34.  Affirmed,  47 
L.  J,,  P.  78. 

Beyiewing  Order  for.] — The  court  will,  under 
special  circumstances,  review  its  order  for  varia- 
tion of  marriage  settlements  made  under  22  & 
23  Vict.  c.  61,  8.  5.  Gladstone  v.  Gladstone,  1 
P.  D.  442  ;  46  L.  J.,  P.  82  ;  35  L.  T.  380 ;  24 
W.  R.  739. 


Mistake  of  Court  in  making.] — In  making 

an  order  under  20  &  21  Vict.  c.  85,  s.  45,  and  22  & 
23  Vict.  c.  61,  s.  6,  the  court  failed  per  incuriam 
to  give  the  husband  (the  petitioner)  the  interest 
in  the  wife's  property  which  it  intended.  Before 
the  error  was  discovered  the  order  was  acted  on 
by  the  petitioner  and  appealed  against  by  the 
respondent.  The  court  held  that  it  had  power 
to  amend  the  order  so  as  to  carry  out  its  original 
intention,  and  intimated  that  it  would  follow 
the  practice  of  the  Court  of  Chancery,  which 
varies  its  orders,  but  not  without  rehearing  when 
the  order  has  passed  and  been  entered  as  a 
decree.  The  matter  was  accordingly  reheard, 
and  fresh  circumstances  having  been  brought  to 
the  knowledge  of  the  court  the  parties  were 
directed  to  attend  at  chambers  that  the  order 
might  be  drawn  anew.  Cavendish  v.  Cavendish 
and  Rochefoucauld,  38  L.  J.,  Mat.  13  ;  19  L.  T. 
497  ;  17  W.  R.  263. 

Petition  for  Alteration  and  for  Payment  of 
Gross  Sum.] — ^Where  a  woman  who  had  obtained 
a  decree  nisi  for  dissolution  petitioned  before  the 
final  decree,  both  for  an  alteration  of  the  settle- 
ments,  and  also  for  the  pavment  of  a  gross  sum 
under  20  &  21  Vict.  c.  85,  s.*^  32,  and  22  &  23  Vict, 
c.  61,  s.  5,  the  court,  though  considering  the  sec- 
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tions  apparently  inconsistent,  allowed  an  inves- 
tigation to  be  made  by  the  registrar  before  the 
final  decree,  with  a  view  to  complying  with  the 
prayers  of  the  petition  ;  but  intimated  that  the 
motion  for  a  decree  absolute,  and  also  for  an 
onier  founded  on  the  registrar's  report,  should 
come  before  the  court  nt  the  same  time,  in  order 
that  both  sections  should  be  complied  with. 
AS^ficdeft  V.  SinvdcHy  15  W.  B.  90. 

Court  will  not  Impose  a  Condition.]— In 
allotting  a  certain  portion  of  the  wife's  income 
derived  under  settlement  for  the  maintenance 
And  education  of  the  children  of  the  marriage, 
the  court  refused  to  make  it  a  condition  in  the 
decree  that  the  husband  should  deliver  up  to  the 
wife  the  jewels  belonging  to  her  of  which  he  had 
retained  possession.  T/ioma-g  v.  Thomas  and 
r/^iw,  13L.  T.  412. 

In  Favour  of  Children.  J — On  a  decree  of  dis- 
solution by  reason  of  a  wife's  adultery,  the  court 
directed  two-thirds  of  the  bulk  of  property  to 
which  she  was  entitled  under  certain  trusts  to 
be  settled  on  the  children  immediately,  and  the 
remaining  third  after  her  death  or  remarriage. 
Jiaetm  v.  Bacon  and  Bacon,  2  S.  &  T.  86  ;  29  L. 
J.,  Mat.  125  ;  2  L.  T.  438  ;  8  W.  R.  562. 

The  court  does  not  exhaust  the  power  derived 
under  22  &  23  Vict.  c.  61,  s.  5,  by  making  an  order 
with  reference  to  the  application  of  the  settled 
property  either  for  the  benefit  of  the  children  of 
the  marriage  or  of  their  respective  parents,  as 
the  case  may  be,  but  may  make  the  order  cither 
for  one  or  both,  as  shall  seem  fit.  March  v. 
March  and  Palu-mho,  1  L.  R.,  P.  440  ;  36  L.  J., 
Mat.  65  ;  16  L.  T.  366  ;  15  W.  R.  799. 

When  an  allowance  is  ordered  to  be  paid  for 
the  benefit  of  a  child  of  the  marriage,  it  should 
be  paid  to  the  father  so  long  only  as  the  child  is 
iu  his  custody,  and  the  fact  that  an  order  does 
not  give  such  a  direction  is  no  ground  of  appeal, 
aft  the  order  would  Ijc  so  framed  originally,  if  ap- 
plication for  that  purpose  was  made,  when  it  was 
obtained.    lb, 

A  wife  was  entitled  to  the  interest  of  4,000/., 
vested  in  trustees  for  her  life,  with  a  power  of 
appointment  amongst  her  children.  In  a  suit 
for  judicial  separation  on  the  ground  of  her 
adultery,  the  ailultery  having  been  proved,  the 
court  ordered  that  the  trustees  of  the  wife  should 
jwy  over  a  moiety  of  her  income  to  trustees 
named  by  the  husband,  to  be  applied  by  the 
latter  to  the  maintenance  and  education  of  the 
children  of  the  marriage.  Seatle  v.  Seatle, 
30L.  J.,  Mat.  216. 

By  a  marriage  settlement  property  was  settled 
upon  a  husband  for  life,  then  upon  the  wife  for 
life,  then  upon  the  children  of  the  marriage, 
^he  marriage  having  been  dissolved  on  the 
ground  of  the  adultery  of  the  wife,  who  con- 
tinned  to  cohabit  with  the  co-respondent,  the 
court  ordered  that  after  the  death  of  the  husband 
the  settled  property  should,  in  the  event  of  the 
wife  surviving  the  husband,  be  applied  to  the 
benefit  of  the  children  of  the  marriage,  as  if  she 
were  dead.  Pearce  v.  Pearce  and  French ^  30 
L.  J.,  Mat.  182. 

The  court  will  require  full  information  of  a 
husband's  means  when  asked  to  vary  the  interest 
of  the  wife  in  her  moneys  in  settlement  in  favour 
of  children.  Webster  v.  Webster  and  Mitford^ 
3  S.  &  T.  106  ;  32  L.  J.,  Mat.  29  ;  9  Jur.,  N.  S. 
182;  7L.  T.  646;  11  W.  R.  86. 
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Where  a  marriage  had  been  dissolved  by  reason 
of  the  wife's  adultery,  and  she  was  entitled  to  a 
life  interest  in  about  2,900/.  consols,  her  own 
moneys  in  settlement,  and  the  husband  had 
scarcely  any  income,  the  court  ordered  the 
trustees  of  the  settlement  to  pay  20Z.  per  annum 
out  of  the  life  income  of  the  wife  to  the  paternal 
grandfather  of  the  only  child  of  the  marriage,  a 
daughter,  for  her  use  and  benefit.    lb. 

Where  a  petitioner  had  entered  into  a  covenant 
binding  his  estate  with  the  payment  of  an 
annuity  to  the  respondent,  in  tne  event  of  her 
surviving  him,  the  court  directed  the  annuity, 
when  recovered,  to  be  paid  for  the  benefit  of  the 
children  of  the  marriage.  CaUwcll  v.  Callwell 
and  Kennedy,  3  S.  &  T.  269. 

iii.  Other  Matters  relating  thereto. 

Form  of  Petition  for.] — Form  of  petition  to 
settle  property  after  a  final  decree  of  dissolution 
of  marriage  at  the  suit  of  a  wife.  Sec  Boyntim 
V.  Boyntoti,  30  L.  J.,  Mat.  157. 

The  trustee  of  a  marriage  settlement  may  be 
heard  against,  but  not  in  favour  of,  an  alteration 
in  the  settlement.  Corrance  v.  Corrance,  1  L.  R, 
495  ;  37  L.  J.,  Mat.  44  ;  18  L.  T.  535  ;  16  W.  R. 
893. 

Bignatnre.J — A  petition  for  variation  of 

settlements  must  usually  be  signed  by  the  peti- 
tioner, but  the  court  will,  under  special  circum- 
stances, allow  his  solicitor  to  sign  it  on  his 
behalf.  Ross  v.  Boss  and  Forsyth,  7  P.  D.  20  ; 
51  L.  J.,  P.  22  ;  30  W.  R.  384. 

When  Order  will  be  made.] — The  court  will 
not  make  an  order  as  to  the  application  of  the 
settled  proi)erty  of  the  parties  until  after  a  decree 
nisi  for  dissolution  of  marriage  has  been  made 
absolute.    Home  v.  Home,  30  L.  J.,  Mat.  111. 

Applieation  for.] — On  an  application  for  an 
order  as  to  settled  property,  the  settlement  should 
be  brotight  before  the  court  upon  affidavit,  and 
the  court,  upon  consideration  of  the  facts  proved 
at  the  trial,  will  decide  as  to  the  order  to  be 
made.    Jlorne  v.  Ilorne,  30  L.  J.,  Mat.  200. 

A  respondent  who  is  served  with  a  copy  of  a 
petition  for  dissolution  of  marriage,  praying  also 
for  an  order  as  to  the  settled  property,  if  he  does 
not  appear,  is  not  entitled  to  notice  of  the  appli- 
cation,   lb. 

Where  it  is  desired  to  obtain  an  order  varying 
a  marriage  settlement,  a  petition  for  dissolution 
of  marriage  should  contain  a  prayer  respecting 
such  settlement ;  and  before  the  decree  is  made 
absolute,  a  separate  petition,  setting  out  the 
settlement,  should  be  filed,  and  served  on  the 
respondent,  with  an  eight  days'  notice  for  ap- 
pearance. Oibbings  v.  Gihbinys,  10  Jur.,  N.  S. 
1037. 


Delay.] — A  marriage  was  dissolved  on  the 


wife's  petition  in  April,  1872.  The  trustees  under 
the  settlement  executed  on  the  marriage  paid  to 
the  wife  the  income  to  which  she  was  entitled 
under  the  settlement  until  March,  1877,  when,  in 
consequence  of  proceedings  instituted  by  the 
husband  in  the  Chancery  Division,  they  dis- 
continued the  payment.  In  the  following  June, 
the  wife  presented  a  petition  under  22  &  23  Vict, 
c.  61,  s.  5,  for  a  variation  of  the  provisions  of  the 
settlement: — Held,  that  the  wife  had  not  been 


107 


HUSBAND    AND    VnFE— Separation  Deeds. 


108 


gailty  of  undue  delay  in  presenting  the  petition. 
Marith  v.  Marsh,  47  L.  J.,  P.  34  ;  34*L.  T.  107  ; 
26  W.  R.  466.  Affirmed,  47  .L.  J.,  P.  78.  See 
ftbjo  Benyon  v,  B(myon  atid  O^Callaglutn,  antej 
col.  102. 

lojunotion  against  Advanoement  to  Children.] 
— A  divorced  wife  who  had  obtained  an  order  for 
alimony,  brought  an  action  against  her  former 
husband  and  the  trustees  of  a  settlement  under 
which  he  had  a  life  interest  with  remainder  to 
his  children  by  a  previous  marriage,  and  moved 
in  the  action  for  a  receiver  and  an  injunction 
restraining  him  from  consenting  to  any  exercise 
of  the  power  of  advancement: — Held,  that  she 
WRS  entitled  to  this  relief,  as  the  order  for  ali- 
mony constituted  her  a  judgment  creditor  of  the 
husband,  and  the  rights  of  the  children  could 
not  be  regarded.  Oliver  v.  Lmother,  42  L.  T.  47 ; 
28  W.  R.  381. 

Bestraining  Interference  with  Property  during 
pendency  of  Inquiry.] — A  post-nuptial  settlement 
made  by  a  husband  in  favour  of  his  wife  and 
children  contained  a  recital  that  it  was  made  in 
accordance  with  an  ante-nuptial  agreement.  The 
wife  obtained  a  decree  for  a  divorce  on  the  ground 
of  her  husband's  cruelty  and  adultery.  While 
an  inquiry  was  going  on  before  the  registrar 
under  22  &  23  Yict.  c.  61,  s.  .5,  as  to  the  settle- 
ment in  question  with  a  view  to  making  provi- 
sion for  the  wife,  the  husband  advertised  part  of 
the  real  estate  comprised  in  the  settlement  for 
sale  by  auction.  The  president  of  the  court 
granted  an  injunction  restraining  the  husband 
from  selling  or  incumbering  the  settled  property. 
On  appeal  by  the  husband  : — Held,  that,  with- 
out deciding  whether  or  not  the  husband  had  a 
right  to  sell  the  settled  property,  the  court  would 
restrain  him  from  doing  so  whilst  the  inquiry 
was  pending,  and  an  injunction  until  further 
order  was  granted.  Watts  v.  Watts^  24  W.  R. 
623. 

A  husband  obtained  a  decree  nisi  for  dissolu- 
tion of  his  marriage,  of  which  there  was  issue  one 
child,  and  he  had  given  instructions  to  his  solici- 
tor to  file  at  the  proper  time  a  petition  for  varia- 
tion of  an  alleged  post-nuptial  settlement  under 
which  the  wife  had  possessed  herself  of  3,000Z., 
his  moneys,  with  which  she  had  purchased  a 
house  at  Brighton.  She  was  about  to  dispose  of 
the  house.  The  court,  on  the  application  of  the 
husband,  granted  an  injunction,  restraining  her 
from  dealing  %vith  the  property,  and  ordering 
her,  in  the  event  of  the  house  being  sold,  to 
bring  the  proceeds  of  the  sale  into  the  registry. 
Noabes  v.  Noahes  and  Hilly  4  P.  D.  60;  47  L.  J., 
P.  20  ;  39  L.  T.  47  ;  26  W.  R.  284. 

Cofta  Payable  by  Co-Beipondent.] — When  a 
co-respondent  is  condemned  in  costs,  he  is  liable 
for  the  costs  of  the  petitioner  and  respondent 
incurred  in  obtaining  an  alteration  of  a  marriajrc 
settlement.  Gill  v.  GUI  and  Hoffg,  3  S.  &  T. 
.H59  ;  33  L.  J.,  Mat.  43  ;  12  L.  T.  1*37  ;  12  W.  R. 
808. 

A  co-respondent  is  liable  to  costs  of  a  success- 
ful application  to  deal  with  property  under 
settlement,  but  if  part  of  such  an  application 
fails,  and  the  costs  of  that  part  can  be  separated 
from  the  other  costs,  they  ought  not  to  be  thrown 
on  the  co-res|)onden  t.  Stone  v.  Stone  and  Broum- 
rigg,  3  S.  &  T.  372  ;  33  L.  J.,  Mat.  9.5  ;  10  L.  T. 
140;  12  W.  R.  1088. 


Cost! — OniltyWife — Property  aoqnired  after 
Decree  Nisi.] — A  wife,  after  a  decree  nisi  of  dis- 
solution of  marriage  on  the  ground  of  adultery, 
became  entitled  to  500/.,  the  only  property  she  pos- 
sessed. The  court  refused  to  order  that  a  part  of 
this  should  be  applied  to  the  repayment  of  costs  in- 
curreil  by  the  husband,  although  she  had  been 
guilty  of  gross  misconduct,  and  had  increased  the 
costs  of  the  suit  by  an  unfounded  countercharge 
against  the  husband.  Carstairs  v.  Carstairty 
Billson  and  Biekenson,  3  S.  8c  T.  538  ;  33  L.  J.,. 
Mat.  170  ;  10  L.  T.  696  ;  12  W.  R.  1015. 

Appeal  npon.  ] — ^Where  the  final  decree  contains, 
an  order  upon  the  respondent  to  secure  to  the 
petitioner  a  certain  annuity  as  permanent  main- 
tenance, the  court  cannot  entertain  an  appeal 
against  so  much  of  the  final  decree  as  orders  a 
permanent  maintenance  to  the  petitioner ;  the 
appeal  from  a  final  decree,  or  any  part  of  it,  lies 
only  to  the  House  of  Lords.  Sidney  v.  Sidney ^ 
35  L.  J.,  Mat.  46. 


Seandaloos  Statement  in  Case.] — A  wife^ 


against  whom  a  decree  nisi  had  been  pronounced, 
appealed  against  an  order  varying  the  settlements 
made  on  the  marriage,  and  the  trusts  of  her 
father*8  will.  In  the  husband's  case  for  appeal 
were  certain  statements  which  she  complained  of 
as  scandalous  and  impertinent.  On  motion  to 
strike  them  out: — Held,  that  the  Court  of  Appeal 
was  the  proper  tribunal  to  regulate  the  terras  of 
the  case  laid  before  it.  Milne  v.  Milne  and 
Fowler,  26  L.  T.  141 ;  20  W.  R.  344. 

Jurisdiction  in  Equity  on  Dissolntion  of 
Marriage.] — A  court  of  equity  has  no  jurisdiction 
to  relieve  a  husband  from  the  stipulations  in  bis 
marriage  8ettlement,]upon  a  decree  of  dissolution 
of  maniagc  being  pronounced  by  the  Divorce 
Court.  Evans  v.  Carrington,  1  Johns.  &  H.  698  }. 
29  L.  J.,  Ch.  330  ;  6  Jur.,  N.  S.  268. 

A  settlement  by  a  wife  of  her  own  property  to 
her  separate  use  after  her  marriage  was,  after  a 
final  decree  dissolving  the  marriage,  made  on  her 
petition,  set  aside,  and  the  wife  declared  to  be 
absolutely  entitled.  Jessop  v.  Blake,  8  Jur.,  N.  S,. 
537;  6  L.  T.  454 ;  10  W.  R.  643. 

A  marriage  settlement  vested  funds  in  trustees^ 
for  the  children  of  the  marriage,  and  in  default 
as  the  wife  should  appoint.  The  wife  was 
divorced  k  vinculo,  and  there  being  no  children, 
appointed  to  herself : — Held,  a  good  appointment. 
Bmd  V.  Taylor,  2  Johns.  &  H.  473  ;  31  L.  J.,  Ch. 
784  ;  8  Jur.,  N.  S.  1090. 


III.    SEPARATION  DEEDS. 

1.  Validity  of  Stijmlations. 

2.  Arrangements  as  to  Children,  113. 

3.  Suhsequinit  Adultery,  114. 

4.  Suing  on  Deeds,  116. 

5.  Operation    in   Suits   in  Biro  era    Court, 

118. 

6.  Subsequent  Cohahitatitm,  119. 

7.  Other  Matters  relating  to,  121. 


1.  Validity  of  Stipulations. 

Agreement  to  Live  Separately.] — An  agreement 
by  husband  and  wife  to  live  separate  is  legal,  and 
the  former  cannot  set  up  adultery  to  avoid  such 
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a^^reement.    Seholey  y.  Goodman^  8  Moore,  350  ; 
1  C.  &  P.  36. 

An  agreement  between  a  husband  and  the 
father  of  his  wife,  on  her  behalf,  executed  also 
by  the  wife,  that  the  husband  and  wife  ahonld 
live  apart,  and  that  the  husband  should  execute, 
when  required,  a  deed  of  separation,  to  contain  all 
ttsoal  and  proper  clauses,  and  also  to  secure  iOl. 
a  year  for  the  maintenance  of  his  wife  and  child, 
decreed  to  be  specifically  performed.  Gfbbt  v. 
Harding,  8  L.  K.,  Eq.  490  ;  38  L.  J.,  Ch.  604  ;  21 
L.T.322;17W.R.  1093. 

By  an  indenture  between  husband  and  wife,  of 
the  fiist  and  second  parts,  and  a  trustee  for  the 
wife,  of  the  third,  reciting  that  unhappy  differ- 
ences had  arisen  between  the  husband  and  wife, 
and  that  they  had  mutually  agreed  to  live  sepa- 
rate, and  the  husband  covenanted  to  pay  an 
annuity  during  so  much  of  the  wife's  life  as  he 
should  live,  in  full  satisfaction  of  her  support 
and  maintenance,  and  of  all  alimony  whatso- 
ever, and  that  he  would  not,  at  any  time  there- 
after, sue  her  for  the  restitution  of  conjugal 
rights ;  and  the  trustee  covenanted  that  the  wife 
should  release  her  husband's  real  and  personal 
estate  from  all  claims  for  jointure,  dower,  or 
thirds,  and  that  he  would  indemnify  the  husband 
from  debts  incurred  by  the  wife  af ler  separation  : 
— Held,  that  such  indenture  was  valid,  and  that 
a  plea  by  the  husband,  "  that  the  wife  had  insti- 
tuted a  suit  in  the  ecclesiastical  court  for  resti- 
tution of  conjugal  rights,  in  which  cause  he  had 
pat  in  an  allegation  and  certain  exhibits,  charging 
her  with  adultery,  and  that  a  decree  of  divorce 
li  mens^  et  thoro  was  thereupon  pronounced  by 
that  court,"  was  no  answer  to  an  action  by  the 
trostee  for  arrears  of  the  annuity.  Jee  Y.Thnr- 
low,  4  D.  &  R.  11  ;  2  B.  &  C.  547. 

Coremuit  in  Caie  of  fatnre  Separation.] — ^A 
covenant  by  a  husband,  to  pay  to  trustees  a  cer- 
tain annual  sum  by  way  of  separate  maintenance 
for  his  wife  in  case  of  their  future  separation, 
with  the  consent  of  such  trustees,  or  tncir  exe- 
cntors,  is  valid.  Itodney  (^Lord')  v.  Cfiambers,  2 
East,  283. 

A  settlement,  containing  a  provision  for  future 
separation  is  only  void  so  far  as  relates  to  that 
prorision.  Merryweather  v.  Jones,  4  Giff.  499  ; 
10  Jur.,  N.  S.  290 ;  10  L.  T.  62  ;  12  W.  R.  524. 

By  articles  before  marriage  a  husband  cove- 
nanted to  settle  an  annuity  on  the  wife  after 
marriage,  to  be  paid  in  the  event  of  his  death,  or 
any  separation  taking  place  : — Held,  that  such  a 
covenant  was  contrary  to  public  policy  and 
morality,  and  could  not  be  enforced  by  a  court 
of  equity.  Cbehsedge  v.  Cocksedge,  14  8im.  244  ; 
13  L.  J.,  Ch.  384  ;  8  Jur.  659,  935.  See  Vander- 
gucht  V.  De  Blaqulere,  5  Mylne  &  C.  229. 

By  an  ante-nuptial  settlement,  the  father  of  the 
husband  conveyed  freehold  hereditaments  to  the 
nse  of  trustees,  during  the  Ufe  of  the  wife,  for  her 
separate  use,  subject  to  a  proviso,  whereby  it  was 
declared,  that  if  a  separation  should  take  place  by 
reason  of  any  disagreement  between  the  husband 
and  wife,  or  otherwise,  the  i*ents  should,  from  the 
time  of  such  separation,  during  the  joint  lives  of 
the  husband  aud  wife,  be  paid  to  the  husband  : 
— Held,  that  the  proviso  was  in  the  nature  of  a 
condition,  and  not  of  a  limitation ;  and  that  it 
was  void,  as  being  contrary  to  public  policy. 
CaHwright  v.  CaHwrlght,  3  De  G.,  M.  &  G.  982 ; 
22  L.  J.,  Ch.  841 ;  17  Jur.  584. 

Any  agreement  made,  before  or  after  marriage, 


which  contemplates  a  voluntary  separation  of 
husband  and  wife,  is  void,  as  contrar}'  to  tho 
policy  of  the  law.     Ano7i.,  3  Kay  &  J.  382. 

By  an  ante-nuptial  settlement,  property  of  tho 
husband  was  limited,  during  the  joint  lives  of 
himself  and  the  wife,  ''  if  she  should  so  long  con- 
tinue to  live  with  him,  and  should  not  live 
separate  aud  apart  from  him  .through  any  fault 
of  her  own,"  in  trust  for  the  sei)amte  use  of  the 
wife,  without  power  of  anticipation  ;  aud  after 
the  decease  of  either,  **  or  in  the  event  of  the 
wife  living  separate  and  apart  from  her  husband 
through  any  such  fault,"  for  the  survivor,  or  for 
the  husband,  as  the  case  might  be ;  and  after 
the  death  of  the  survivor,  "  or  in  the  event  of  the 
wife  living  separate  and  apart  from  her  husband 
through  any  such  fault  as  aforesaid,"  for  the 
children  of  the  marriage  : — Held,  that  the  limita- 
tions over  uiK)n  the  separation  of  the  wife  and 
husband  were  void,  as  contrary  to  the  policy  of 
the  law,  for  such  a  limitation  in  favour  of  the 
husband,  if  valid,  would  be  a  direct  inducement 
to  permit  a  state  of  separation,  capriciously  com- 
menced by  the  wife,  to  continue.    Ih. 

A  deed  by  which  a  husband  makes  a  provision 
for  his  wife  in  case  of  a  future  separation  is 
radically  defective.  Procter  v.  llohinson,  35 
Beav.  329  ;  S,  C,  on  appeal,  15  W.  R.  138. 

A  proviso  annexed  to  the  grant  of  an  annuity 
for  its  cesser  on  the  annuitant,  a  married  man, 
living  apart  from  his  wife,  is  void.  Nicholl  v. 
Jone*,  36  L.  J.,  Ch.  544. 

A  promise  to  pay  money  if  the  promisee  will 
execute  a  deed  of  separation  between  himself 
and  his  wife,  is  not  void  for  illegality  of  con- 
sideration. Joneit  V.  Waite,  4  M.  &  G.  1104  ;  5 
Scott,  N.  R.  961  ;  9  C.  &  F.  88  ;  6  Jur.  653. 

Ko  subsequent  Separation.] — Where  a  deed 
was  made  between  husband,  wife,  and  a  trustee, 
providing  a  separate  maintenance  for  the  wife,  and 
purporting  to  be  made  in  contemplation  of  an 
immediate  separation  ;  but,  in  fact,  no  separa- 
tion thea  took  place  nor  was  intended  to  take 
place  at  that  time  : — Held,  that  the  deed  was 
void.  Ilindlvy  v.  Wt'stmeath  (^Marquis),  6  B.  & 
C.200;  9  D.  &  R.351. 

By  a  deed,  which  recited  that  B.  and  his  wife 
had  agreed  to  live  apart  from  each  other  during 
the  remainder  of  their  lives  ''  upon  the  terms  and 
conditions  thereinafter  contained,"  he  covenanted 
with  trustees  to  allow  his  wife  to  live  separately, 
and  settled  a  sum  of  money  upon  trust  for  his  wife 
for  her  life,  and  for  their  children  after  her 
death,  with  a  proviso  that  if  he  and  his  wife 
should  afterwards  agree  by  writing  under  their 
hands,  attested  by  two  witnesses,  to  cohabit 
together,  the  income  of  the  trust  fund  should 
be  paidt>o  him  during  such  cohabitation,  and  the 
trustees  covenanted  to  indemnify  him  against 
his  wife's  acts  and  engagemeuts.  No  separa- 
tion took  place  between  them  : — Held,  that 
the  deed  was  a  separation  deed,  and  not  a 
t  voluntary  settlement,  and  that  as  no  separation 
took  place,  it  was  wholly  void.  Bindley  v. 
MuUoney,  7  L.  R.,  Eq.  343 ;  20  L.  T.  263 ;  17 
W.  R.  510. 
• 

Illegal  and  Legal  Covenants  can  be  Sepa- 
rated. ]— A  court  of  equity  will  enforce  a  legal 
and  proper  covenant  in  a  separation  deed  although 
other  covenants  in  the  deed  may  be  illegal. 
Hamilton  v.  Hector,  13  L.  R.,  Eq.  511. 

By  a  separation  deed,  made  after  the  wife  had 
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institnted  proceedings  in  the  Divorce  Court  for 
divorce  and  the  custody  of  her  children,  the 
husband  covenanted  to  deliver  up  forthwith  to 
his  wife  all  her  journals,  diaries,  and  private 
correspondence  and  memoranda;  that  the  two 
elder  children  of  the  marriage  should  remain 
at  such  schools  in*  England  as  the  husband,  or 
such  schools  elsewhere  as  he  with  the  consent  of 
the  wife,  should  direct ;  that  he  and  his  wife 
should  each  have  access  to  them  at  all  reasonable 
and  convenient  times,  subject  to  the  regulations 
of  the  schools ;  and  that  their  holidays  should 
be  passed  by  them  at  such  places  and  in  such 
manner  as  the  tnistees  of  the  deed  should 
direct ;  and  that  the  two  younger  children  (who 
were  respectively  under  the  age  of  seven)  should 
remain  in  the  custody  of  the  wife  : — Held,  that 
the  husband  was  not  entitled  to  make  or  retain 
copies  of  the  journals,  diaries,  and  memoranda 
covenanted  to  be  delivered  up.    Ih. 

Held,  also,  that  having  regard  to  the  evidence 
with  respect  to  the  husband's  misconduct,  the 
covenants  with  respect  to  the  holidays  of  the 
two  elder  children  were  reasonable  and  proper, 
and  would  be  enforced  by  the  court,  even  if  the 
covenant  as  to  the  custody  of  the  younger 
children  was  not  legal,  as  to  which,  however, 
the  court  expressed  no  opinion.    Jb, 

Between  Husband  and  Deceased  Wife's  Sister.] 
— By  a  deed  purporting  to  be  a  deed  of  separa- 
tion between  a  man  and  his  deceased  wife's 
sister,  the  man  covenanted  with  the  trustees  to 
pay  to  the  woman,  during  the  joint  lives  of  him- 
scff  and  her,  an  annuity  of  40?.  per  annum,  and 
the  trustees  covenanted  with  the  man  to  indem- 
nify him  against  all  the  future  debts  and  liabili- 
ties of  the  woman.  The  deed  also  contained  a 
proviso  that  if  the  parties  should  live  together 
again,  the  deed  should  become  void.  The  man 
became  bankrupt : — Held,  that,  inasmuch  as  the 
man  and  woman  could  never  legally  be  married, 
the  deed  was  in  effect  a  common  annuity  deed, 
and  the  trustees  were  entitled  to  prove  for  the 
value  of  it  under  the  Bankruptcy  Act,  1869,  s.  31. 
Xadeii,  Ex  parte.  Wood,  In  re,  9  L.  R.,  Ch.  670  ; 
43  L.  J.,  Bk.  121  ;  30  L.  T.  743,  675  ;  22  W.  R. 
768. 

Return  to  Cohabitation  —  Bankruptcy.] — A 

wife  was  entitled  at  the  time  of  her  marriage  to 
a  sum  of  money  secured  by  the  promissoiy  note 
of  her  brother.  A  deed  of  separation  between 
her  and  her  husband  was  executed,  in  which  her 
brother  covenanted  that  he  would  hold  the  mone}" 
upon  trust  for  the  wife  and  husband  successively 
for  life  and  then  for  the  child  of  the  marriage. 
The  husband  and  wife,  after  separation,  returned 
to  cohabitation,  and  the  husband  became  bank- 
rupt : — Held,  that  as  the  deed  contained  provi- 
sions beyond  the  purview  of  a  mere  separation 
deed,  it  could  be  supported  as  a  valid  settlement, 
and  that  the  brother,  having  by  the  deed  made 
himself  a  trustee  of  the  legal  debt,  it  became 
subject  to  the  wife's  equity  to  a  settlement. 
Bilges  V.  AUton.  19  L.  R.,  Eq.539  ;  44  L.  J.,  Ch. 
308  ;  32  L.  T.  236 ;  23  W.  R.  465. 

Covenant  Sufficient  to  support  Deed.] — A  cove- 
nant to  indemnify  a  husband  against  his  wifeV 
debts  is  not  the  only  consideration  that  will  sup- 
port articles  of  separation  :  a  covenant  to  put  an 
end  to  a  suit  against  the  husband  in  the  ecclesi- 
astical court,  or  to  pay  him  an  annuity,  or  to 


pay  his  existing  debts,  is  sufficient.  Wilton 
V.  WiUon,  14  Sim.  405  ;  14  L.  J.,  Ch.  204  ;  9  Jur. 
148.  Affirmed  in  the  House  of  Lords,  1  H.  L.  Gas. 
538  ;  5  H.  L.  Cas.  40  ;  23  L.  J.,  Ch.  697  ;  12  Jur. 
467. 

Covenant  not  to  Visit  Wife.] — A  separation 
deed  In  which  the  husband  covenants  with  a 
surety  that  he  will  not  visit  the  wife  without  the 
surety's  consent,  does  not  contemplate  reconcilia- 
tion and  subsequent  separation,  so  as  to  be  void 
as  being  contrary  to  public  policy.  Wchstir  v, 
Wihttter,  4  Dc  G.,  M.  &  G.  437  ;  22  L.  J.,  Ch. 
837. 

Husband  to  have  Benefit  of  Wife's  Establish- 
ment]— A  wife  having  instituted  a  suit  against*^ 
her  husband  for  a  divorce,  an  arrangement  was 
come  to,  and  the  husband  executed  a  deed,  by 
which  he  assigned  a  house  to  trustees  to  peimit 
the  wife  to  enjoy  it  and  accommodate  herself 
and  children ;  and  an  income  of  4,000/.  a  year 
was  also  provided  for  her  separate  use,  to  keep 
up  the  establishment  for  herself  and  children, 
'•*'  upon  such  a  scale  and  regulated  in  such  a 
manner  as  she  should  think  fit,''  and  the  surplus 
was  to  be  re^mid  to  the  husband.  The  deed  pro- 
vided, that  so  long  as  the  husband  should  be 
desirous  to  reside  in  the  house,  "  and  to  conform 
to  the  spirit  and  intention  of  the  deed,  and  to 
partake  of  the  benefit  of  the  establishment  to  be 
kept  up  therein  by  the  wife,  he  should  be  at 
liberty  so  to  do."  The  suit  was  discontinued, 
and  the  husband  partook  of  the  establishment : 
— Held,  first,  that  the  deed  was  not  void  on  any 
fifTOund  of  public  policy ;  secondly,  that  being  a 
family  arrangement  and  a  compromise  of  dis- 
puted rights,  there  was  a  sufficient  consideration  ; 
thirdly,  that  it  was  not  void  for  uncertainty  ; 
and,  fourthly,  that  the  court  could  enforce  its 
due  performance,  both  by  the  wife  and  the 
husband.  Jodrell  v.  Jodirll,  9  Beav.  45  ;  15  L.  J., 
Ch.  17. 

Obtained  by  Misrepresentation  or  Vndue  In- 
fluence.]— By  a  deed  of  three  parts  between 
husband,  wife,  and  trustee,  reciting  that  differ- 
ences existed,  and  that  the  husband  and  wife 
bad  agreed  to  live  separately,  the  husband  cove- 
nanted to  pay  to  the  trustee  an  annuity  for  the 
separate  maintenance  of  the  wife.  The  trustee 
having  sued  the  husband  for  arrears  of  the  an- 
nuity, the  latter  pleaded  that  he  was  induced  to 
make  the  deed  by  means  of  false  and  fraudulent 
misrepresentations  made  by  the  plaintiff  to  him, 
that  is  to  say,  by  the  plaintiff,  before  the  making 
of  the  deed,  falsely  and  fraudulently  represent- 
ing to  him  that  the  wife  was  a  virtuous  woman, 
whereas  in  truth  she  was  not  a  virtuous  person, 
and  that  the  plaintiff  had  carnally  known  her, 
and  subsequently  to  the  intermarriage  of  her  and 
,  the  defendant,  and  before  the  making  of  the 
deed,  which  last-mentioned  facts  the  plaintiff 
concealed  from  the  defendant,  and  induced  him 
to  make  the  deed,  in  order  that  the  plaintiff 
might  continue  an  adulterous  intercourse  with 
the  wife.  At  the  trial,  the  plea  was  found,  aud 
the  verdict  thereon  entei-ed  for  the  defendant : — 
Held,  on  motion  to  enter  judgment  for  the  plain- 
tiff non  obstante  veredicto,  that  although  the 
plea  did  not  shew  that  the  rcpresentations  set 
out  were  necessarily  fraudulent,  it  not  being  al- 
leged that  the  plaintiff  knew  them  to  be  false,  or 
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that  he  knew  that  the  wife  was  the  defendant's 
wife  at  the  time  he  had  intercourse  with  her, 
jet  it  might  be  sustained  as  a  general  plea  of 
fraud,  which,  after  verdict,  wns  a  good  answer  to 
the  action.  Ecans  v.  Edmimds,  \'6  C.  B.  777;  22 
L.  Jm  C.  P.  211;  17Jur.  883. 

Held,  also,  that  it  was  not  necassary  to  allege 
that  the  wife,  as  cestui  que  trust,  was  a  party  to 
the  fraud  upon  the  defendant,  as  a  court  of  law 
can  only  look  to  the  legal  rights  of  the  parties  to 
the  deed.    Ih, 

To  an  action  by  a  trustee,  on  a  deed  of  separa- 
tion between  husband  and  wife,  for  non-payment 
by  the  husband  of  the  wife's  annuity,  it  is  no 
defence  on  equitable  grounds,  that  the  husband 
and  wife  were  induced  to  live  apart  by  the  undue 
influence,  persuasion,  and  threats  of  the  trustee, 
who  unlawfully  harboured  the  wife  ;  and  that, 
at  the  time  the  deed  of  separation  was  executed, 
the  wife  was  pregnant,  of  which  fact  she  and 
the  trustee  kept  the  husband  in  ignorance,  and 
thereby  induced  him  to  execute  the  deed ;  and 
that  he  has  always  been  willing  to  receive  back 
and  cohabit  with  his  wife.  Kendall  v.  Webster, 
1  H.  &  C.  440 ;  31  L.  J.,  Bx.  492. 


2.  Arrangements  as  to  Children. 

Interfoiing  with  Dutlei  of  Father.] — By  a 

memorandum  of  agreement  made  between  a  hus- 
band and  his  wife,  who  was  suing  him  for  a 
divorce,  it  was  agreed  that  a  deed  of  separation 
should  be  executed,  containing  provisions  that 
two  of  their  children  should  be  placed  entirely 
ill  the  custody  of  the  wife  ;  that  none  of  the 
children  should  be  sent  to  any  school  in  Berk- 
shire, or  at  a  less  sum  than  60/.  a  year  for  each 
child  ;  and  that  neither  of  the  two  eldest  sons 
should  be  sent  to  any  school  without  the  written 
consent  of  both  huslmnd  and  wife,  unless  to  cer- 
tain specified  places  of  education  : — Held,  that 
the  provisions  as  to  the  children  were  contrary 
to  public  policy,  as  interfering  with  the  due  dis- 
chjuige  of  the  father's  duties  with  respect  to  them, 
and  that  on  this  ground,  apart  from  all  other  ob- 
jections, a  decree  for  the  execution  of  the  deed 
of  separation  could  not  be  made,  though,  if  it 
had  been  executed,  the  insertion  of  those  pro- 
visions would  not  have  made  it  wholly  void. 
VantittaH  v.  VaniUtart,  2  De  G.  &  J.  249  ;  27 
L.  J.,  Ch.  290 ;  4  Jur.,  N.  S.  519.  Affirming  4  K. 
Jc  J.  63  ;  27  L.  J.,  Ch.  222  ;  4  Jur.,  N.  S.  276. 

Hie  rule  of  law,  that  a  covenant  by  a  father 
to  abstain  from  seeing  or  exercising  any  control 
over  his  children  is  void,  is  grounded  upon  this, 
that  such  a  covenant  is  opposed  to  the  welfare 
of  the  child ;  but  if  the  court  finds  that,  by  rea- 
son of  the  conduct  of  the  father,  his  control  is 
injurious  to  the  child,  such  a  covenant  will  be 
enforced.  Swift  v.  Swift,  34  Beav.  266;  34 
L.  J.,  Ch.  209  ;  11  Jur.,  N.  S.  148  ;  11  L.  T.  697; 
13  W.  R.  378.  Afiirmed  on  appeal,  34  L.  J.,  Ch. 
394 ;  11  Jur.,  N.  S.  458  ;  12  L.  T.  435  ;  13  W.  R. 
731— L.  J. 

A  wife  intended  to  proceed  in  the  Divorce 
Court  for  a  separation,  and  had  filed  a  bill  against 
her  husband  to  set  aside  a  certain  apix)intment. 
By  a  deed  of  compromise  it  was  agreed  that  the 
proceedings  should  be  stayed,  that  two  of  the 
children  should  remain  at  such  schools  as  the 
husband  should  direct,  and  that  their  holidays 
should  be  passed  at  such  places  as  the  trustees 
ahould  direct: — Held,  that,  although  a  father 


could  not  by  agreement  deprive  himself  of  the 
control  of  his  children,  the  agreement  as  to  where 
the  holidays  of  the  children  should  be  passed 
was  reasonable,  and  would  be  enforced  by  the 
court,  llamiltim  v.  Hector,  6  L.  R.,  Ch.  701 ;  40 
L.  J.,  Ch.  692  ;  19  W.  R.  990. 

By  a  deed  of  separation  a  husband  and  wife 
agreed  to  live  separately  for  the  rest  of  their 
lives,  and  the  husband  covenanted  to  pay  to  tbe 
wife  a  sum  of  \b».  per  week,  and  to  permit  her 
to  have  the  custody  of  the  children  of  the  mar- 
liage,  wholly  freed  from  bis  authority,  as  if  she 
were  a  feme  sole.  The  marriage  was  af tem-ards 
dissolved  on  the  ground  of  the  wife's  adultery.: 
— Held,  that  the  husband's  agreement  to  permit 
his  wife  to  have  the  custody  of  tbe  children 
ought  not  to  be  enforced,  and  that  the  terms  of 
the  deed  of  separation  ought  to  be  varied  by  re- 
ducing the  amount  of  the  weekly  payment  to  the 
wife  from  15*.  to  10*.  Jump  v.  Jump,  8  P.  D. 
159  ;  52  L.  J.,  P.  71  ;  31  W.  R.  956. 

Held,  that  the  court  would  not  refuse  specific 
performance  of  an  agreement  for  a  separation 
deed,  on  the  ground  that  it  provided  for  the  wife 
having  the  custody  of  the  children,  and  that 
this  agreement  was  not  too  vague  to  be  enforced 
by  the  court.  Hart  v.  Hart,  18  Ch.  D.  670  ;  50 
L.  J.,  Ch.  697  ;  45  L.  T.  13  ;  30  W.  R.  8. 

Kade  Abroad  contrary  to  English  Law.] — A 
native  of  England  married  in  England  a  woman, 
a  native  of  France,  and  went  to  reside  ^nth  her 
in  France,  where  their  children  were  bom. 
Differences  having  arisen,  the  wife  instituted  a 
suit  in  England,  where  the  husband  was  residing, 
for  a  divorce,  on  the  ground  of  cruelty  and 
adultery,  to  whi<;h  the  husband  filed  a  resjwnsive 
allegation,  and  caused  a  suit  in  Chancery  to 
l^e  instituted  to  obtain  ix)S8e8sion  of  the  two 
youngest  children,  who  had  remained  in  France 
with  their  mother.  The  lord  chancellor  made 
an  order  for  delivery  of  the  children  to  their 
father,  and  a  court  in  France  made  an  oider  for 
carrying  it  out.  The  wife  appealed  against  both 
orders.  An  agreement  was  then  signed  by  the 
wife  in  France,  and  by  the  husband  in  England, 
by  which  it  was  stipulated  that  the  youngest 
child  should  be  left  with  the  mother,  that  the 
wife's  appeals  should  be  abandoned,  and  her 
suit  for  a  divorce,  and  that  she  would  facilitate 
the  husband's  proceedings  for  a  divorce,  and 
that  the  husband  would  pay  her  an  annuity  and 
allow  her  access  to  all  her  children.  The  wife 
abandoned  her  appeals  and  her  suit  for  a  divorce, 
and  the  husband's  responsive  allegation  was  also 
dismissed.  The  wife  filed  a  bill  to  obtain  access 
to  her  children,  and  to  have  the  annuity  paid 
her : — Held,  that,  assuming  the  agreement  to  be 
one  which  was  to  be  judged  of  by  French  law, 
and  that  it  was  valid  by  French  law,  it  would 
not  be  enforced  here,  inasmuch  as  the  stipula- 
tions that  the  youngest  child  should,  in  conti-a- 
vention  of  the  order  of  the  lord  chancellor,  be 
delivered  to  bis  mother,  and  that  the  wife  would 
facilitate  the  husband's  proceedings  for  a  divorce, 
were  contrary  to  the  laws  and  policy  of  England, 
Hope  V.  Hope,  8  De  G.,  M.  A:  G.  731  ;  26  L.  J., 
Ch.  417;  3  Jur.,  N.  S.  454. 


3.  Subsequent  Adultery. 

Effect  of.]— Adultery  of  the  wife  after  separa- 
tion is  no  plea  to  a  covenant  to  pay  a  trustee  a 


115 


HUSBAND    AND    WIFE— Separation  Deed$. 


116. 


separate  maintenance  for  the  wife.  Baynon  t. 
Batleij,  8  Bing.  256  ;  1  M.  &  Scott,  339. 

A  deed  of  separation,  if  valid  when  executed, 
is  not  invalia&ted  by  subsequent  adultery. 
Evam  V.  Carrington,  2  De  G.,  F.  k,  J.  481  ;  30 
L.  J.,  Ch.  364 ;  7  Jur.,  N.  S.  197  ;  4  L.  T.  65. 

But  the  circumstance  of  a  wife  having  induced 
her  husband  to  execute  a  deed  of  separation,  in 
contemplation  of  a  renewal  of  the  illicit  inter- 
course, is  sufficient  to  invalidate  the  deed.     Ih, 

A  decree  of  dissolution  of  marriage,  on  the 
ground  of  adultery,  is  no  answer  to  an  action  by 
Uie  wife*s  trustee  upon  a  covenant  by  the  hus- 
band to  pay  her  an  annuity,  contained  in  a  deed 
of  separation  which  recites  the  wife's  acknow- 
ledgment of  the  adultery,  which  was  afterwards 
made  the  foundation  of  the  suit  in  the  Divorce 
Court.  Goslin  v.  Clarky  12  C.  B.,  N.  S.  681  ; 
31  L.  J.,  C.  P.  330 ;  9  Jur.,  N.  S.  520  ;  6  L.  l". 
824. 

Husband  and  wife  were  living  apart  under  a 
deed  of  separation,  when  the  husband  presented 
a  petition  for  a  divorce,  on  the  ground  of  his 
wife's  adultery.  The  wife  made  a  counter- 
charge of  cruelty,  and  prayed  for  a  judicial 
separation.  At  the  hearing  the  jury  found  all 
the  issues  in  favour  of  the  wife  : — Held,  that  the 
institution  of  the  suit  remitted  the  wife  to  the 
position  which  she  held  before  the  deed  of  sepa- 
ration, and  that,  being  the  successful  party,  she 
was  entitlecl  to  the  full  remedy  allowed  by  the 
law,  viz.,  a  judicial  separation.  Brown  v.  Brown, 
and  Shelton,  3  L.  K.,  P.  202  ;  43  L.  J.,  Mat.  47  j 
31  L.  T.  272. 

Subiequent  Divorce.]— By  a  deed  of  three 
parts,  between  husband,  wife,  and  trustees,  re- 
citing that  differences  existed,  and  that  the 
husband  and  wife  had  agreed  to  live  separately, 
the  husband  covenanted  to  pay  an  annuity  to 
the  wife  during  theii*  joint  lives  and  so  long  as 
they  should  live  separately  and  apart ;  also,  in 
case  of  survivorship,  to  pay  a  sum  of  money  to 
the  trustees  for  her  funeral  expenses  ;  the  trus- 
tees also  covenanted  to  protect  the  husband 
against  molestation  by  the  wife,  and  to  indem- 
nify  against  her  debts :  — Held,  that  a  plea 
alleging  her  subsequent  adultery,  and  a  decree 
by  the  Divorce  Court  of  dissolution  of  marriage, 
was  no  auswer  to  an  action  by  the  trustees  for 
arrears  of  the  annuity,  the  covenant  for  payment 
of  annuity  being  absolute  so  long  as  they  should 
live  separately  and  apart.  Cha  rlcuworth  v.  Ilolt, 
9  L.  R.,  Ex.  38  ;  43  L.  J.,  Ex.  25  ;  29  L.  T.  647  ; 
22  W.  R.  94. 

Permanent  Kaintananoe  notwithstanding 
Deed  of  Separation.]— A  wife,  by  a  deed  of 
separation,  agreed  to  accept  certain  sums  as  a 
pn^vision  for  her  support,  and  not  to  sue  her 
husband  for  any  further  maintenance.  Subse- 
quently having  discovered  that  he  had  been 
guilty  of  incestuous  adultery,  she  obtained  a 
decree  for  dissolution  of  the  marriage : — Held, 
that,  notwithstanding  the  deed,  she  was  entitled 
to  the  usual  order  for  permanent  maintenance. 
Morrall  v.  Morrall,  6  P.  D.  98  ;  60  L.  J.,  P.  62  : 
29  W.  R.  897. 

A  husband's  adultery  with  one  K.  was  con- 
doned by  his  wife,  but.  differences  between  them 
having  subsequently  arisen,  the  parties  separated, 
each  party  by  the  separation  deed  covenanting 
not  to  take  proceedings  to  compel  living  to- 
gether, and  the  husband  covenanting  to  pay  for 


the  wife's  benefit  an  annuity  of  252/.  The  hus- 
band afterwards  renewed  his  adulterous  con- 
nection with  K.,  and  on  the  ground  of  the  last 
adultery  the  wife  obtained  a  decree  for  judicial 
separation.  At  the  time  of  the  proceedings  Ihe 
husband's  means  had  greatly  increased,  and  the 
wife  applied  for  an  inquiry  as  to  his  means,  with 
a  view  to  obtaining  the  allowance  of  a  larger 
sum  by  way  of  permanent  alknouy  : — Held,  that 
the  husband  and  wife  were  bound  by  the  separa- 
tion deed,  and  that  the  wife  was  not  entitled  to 
permanent  alimony.  Oandy  v.  Oandy^  7  P.  D. 
168  ;  61  L.  J.,  P.  41 ;  46  L.  T.  607  ;  30  W.  R. 
673— C.  A.    Reversing  7  P.  D.  77. 

No  SoTival  by  sabsequent  Adultery.]— Where 
a  wife  had  entered  into  a  voluntary  deed  of 
separation,  in  which  it  had  been  covenanted  on 
her  behalf  that  she  should  not  in  any  future  pro- 
cee4;ngs  against  her  husband  plead  any  offence 
or  misconduct  which  had  then  been  committed 
by  him,  and  she  had  subsequently  filed  a  petition 
for  dissolution  of  her  marriage  by  reason  of  his 
adultery  and  cruelty,  but  had  failed  to  establish 
the  cruelty  alleged  by  her  to  have  been  com<> 
mitted  subsequently  to  the  date  of  the  execution 
of  the  deed  of  separation  : — Held,  that  his  pre- 
vious cruelty  had  not  been  revived  by  his  subse- 
quent adultery*  and  that  the  petitioner  was  only 
entitled  to  a  decree  of  judicial  separation.  Jlose 
V.  Boite,  8  P.  D.  98 ;  62  L.  J.,  P.  25  ;  48  L.  T. 
378  ;  31  VV.  R.  573.  Affirming  7  P.  D.  225 ;  61 
L.  J.,  P.  79  ;  47  L.  T.  49 ;  30  W.  R.  736. 

Jndioial  Separation,  notwithstanding  Deed.] 
— Husband  and  wife  agreed  to  separate,  and  a 
deed  was  executed  under  which  an  allowance 
was  secured  to  the  wife.  Subsequently  the 
husband  filed  a  petition  for  dissolution  of  mar- 
riage on  the  ground  of  her  adultery,  which  was 
alleged  to  have  taken  place  after  their  separa- 
tion. The  wife  denied  the  alleged  adultery, 
charged  the  husband  with  cruelty,  and  prayed 
for  a  decree  of  judicial  separation.  At  the  trial 
the  jury  found  in  favour  of  the  wife : — Held, 
that  the  wife  was  remitted  to  her  original  i)osi- 
tion  by  the  institution  of  the  suit  by  the  husband, 
and  being  the  successful  party  in  the  suit,  that 
she  was  entitled  to  the  fullest  redress  which  the 
law  allowed,  namely,  a  decree  of  judicial  separa- 
tion. Broicn  v.  Brown  and  Sheltont  3  L.  R.,  P. 
202  ;  43  L.  J.,  Mat.  47  ;  31  L.  T.  272. 

4.  SuiNa  ON  Deeds. 

Not  Exeonted  by  Trustee.]  —  By  a  deed  of 
separation,  A.  and  B.  were  named  trustees  for 
the  wife.  B.  never  executed  the  deed,  but  pro- 
mised to  do  so,  and,  on  two  occasions,  instructed 
an  attorney  to  enforce  the  deed  against  the 
husband.  B.,  who  survived  A.,  having  died, 
the  wife  brought  an  action  upon  the  deed  in  the 
name  of  the  executors  of  B.  against  her  husband, 
the  proceedings  in  which  action  were  stayed  by 
a  judge's  order.  The  court,  on  the  application 
of  the  wife,  set  aside  the  oixler,  upon  payment  of 
the  costs  of  the  application,  and  giving  security 
to  the  executors  against  the  costs  of  the  action 
to  the  satisfaction  of  the  master.  Arcliard  v« 
CtmUting,  6  M.  &  G.  75. 

In  Trustee's  Kame,  but  without  his  Autho- 
rity.]— By  a  deed  of  separation  a  husband  agreed 
to  pay  an  annuity  to  a  trustee  for  the  use  of  tho 
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wife.  The  annuitj  being  in  arrear,  and  the 
trustee  refusing  upon  indemnity  to  sae  the 
husband,  an  action  was  commenced  in  the 
trustee's  name,  but  without  his  anthority,  for 
the  recovery  thereof.  Under  the  circumstances, 
the  court  refused  to  stay  the  proceedings  at  the 
instance  of  the  defendant.  Anster  or  AuHer  v. 
Holland,  1  B.  C.  Rep.  104  ;  15  L.  J.,  Q.  B.  229  ; 
10  Jur.  786. 

Vor  Payment  of  Allowanees.] — By  a  deed  of 
separation,  dated  the  22nd  April,  1797,  a  husband 
coYenanted  with  F.  to  pay,  during  the  life  of  the 
wife,  into  her  proper  hands,  for  her  separate  use,  or 
to  ouch  persons  as  she  should  by  any  note  in  writ- 
ing, signed  with  her  proper  hand,  appoint,  not- 
withstanding coverture,  a  yearly  sum  of  163Z.  16<., 
by  weekly  payments  of  3/.  3#.  The  deed  con- 
tained a  proviso  for  redemption  of  the  annuity, 
on  payment  by  the  husband  to  the  wife,  to  and 
for  her  separate  use,  of  1,0007.  and  all  arrears  of 
the  annuity.  In  November,  1797,  the  husband 
gave  to  S.  a  bond  and  a  warrant  of  attorney  for 
securing  the  principal  sum  of  1,4007.,  and  57.  per 
cent,  interest  in  July,  1 799  ;  and  in  answer  to  a 
bill  filed  by  the  husband  in  1800,  to  restrain 
proceedings  at  law  upon  these  securities,  the 
covenantee,  F.,  admitted  that,  as  to  1,0007.,  the 
consideration  was  the  sum  agreed  to  be  paid  by  the 
husband  for  the  redemption  of  the  annuity ;  and, 
npon  the  death  of  the  husband,  the  bond  and 
warrant  of  attorney  were  found  amongst  his 
papers.  In  an  action  by  the  executor  of  F.  upon 
the  deed,  to  recover  thirty-nine  years'  arrears  of 
annuity,  the  defendant  pleaded  that  he  had, 
under  the  proviso  therein,  paid  to  the  wife,  to 
and  for  her  separate  use,  1,0007.  and  all  arrears 
due  at  the  time.  At  the  trial,  the  judge  told  the 
jury  that  the  absence  of  any  payment  of,  or 
claim  to,  the  annuity  for  thirty-nine  years, 
though  not  conclusive,  was  evidence  for  them  to 
consider  whether  or  not  the  annuity  had  been 
extinguished  by  payment  of  the  1,0007.  and 
arrears  under  the  proviso ;  and  that,  if  the  bond 
and  warrant  of  attorney  were  given  to  S.  by  the 
authority  of  the  wife,  and  for  her  use,  for  the 
1,0007.,  and  the  money  thereby  secured  was 
actually  paid  to  the  obligee,  or  to  his  personal 
representative,  then  such  payment  to  the  wife 
was  within  the  meaning  of  the  issue : — Held, 
that  the  direction  was  correct.  Bostock  v.  Ilumej 
8  Scott,  N.  R.  690 ;  7  M.  &  O.  893. 

Plea  of  DissolntioiL  of  Xarriage.] — A  covenant 
in  a  deed,  whereby  a  husband  covenanted  with 
trustees  that  he  would,  during  the  joint  lives  of 
himself  and  his  wife,*  and  during  so  long  as  they 
should  live  separate  and  apart,  pay  unto  the 
trustees  for  the  separate  use  of  his  wife  an 
annuity,  is  an  absolute  covenant  for  payment  of 
the  annuity  during  the  joint  lives  of  the  husband 
and  wife,  and  during  so  long  time  as  they  lived 
separately,  and  not  merely  while  the  marriage 
tie  subsisted  ;  therefore,  a  plea  of  dissolution  of 
the  marriage  is  no  answer  to  an  action  on  the 
covenant  for  arrears  of  the  annuity.  Charles- 
worth  v.  Holt,  9  L.  R.,  Ex.  38 ;  43  L.  J.,  £z.  25 ; 
29  L.  T.  647  ;  22  W.  R.  94. 

By  a  separation  deed  reciting  that  differences 
had  arisen  between  a  husband  and  wife,  in  con- 
sequence of  which  they  had  agreed  to  live  apart, 
the  defendant  became  a  surety  for  the  payment 
by  the  husband  to  the  trustee  for  the  wife,  of  a 
weekly  sum  during  the  joint  lives  of  the  husband 


and  wife.  In  an  action  against  the  defendant, 
as  surety,  for  arrears  of  the  weekly  sum  : — Held, 
that  a  plea  setting  out  the  deed,  and  alleging 
that  the  defendant  became  a  party  to  it  to 
prevent  any  public  exposure,  that  the  wife  had 
subsequently  comibenced  a  suit  for  a  divorce, 
and  that  the  marriage  had  been  dissolved,  was 
bad.  Grant  v.  Budd,  30  JL  T.  319 ;  22  W.  R. 
544. 

IntarfBrenco  of  Sqiiity.] — The.  Court  of  Chan- 
cery exercises  only  its  ordinary  jurisdiction  in 
giving  effect  to  articles  of  separation  between 
husband  and  wife,  so  far  as  they  regard  an 
arrangement  of  property  agreed  upon.  WiUon 
V.  WiUon,  1  H.  L.  C.  538 ;  12  Jur.  467. 

A  husband  entered  into  a  coveuant,  in  a  deed 
of  separation,  that  he  would  permit  his  wife  to 
live  separate  from  him,  and  would  not  molest 
her  for  so  doing,  nor  visit  her  without  her  con- 
sent : — Held,  that  a  court  of  equity  will  restrain 
him  from  infringing  such  a  covenant.  Sanders 
v.  Rodway,  16  Beav.  207  ;  16  Jur.  1005. 

A  husband,  having  in  a  deed  of  separation 
covenanted  with  trustees  on  behalf  of  his  wife, 
that  he  would  not  endeavour  to  compel  her  to 
cohabit  or  live  with  him  by  any  legal  proceed- 
ings, afterwards  commenced  a  suit  against  her  in 
the  Divorce  Court  for  restitution  of  conjugal 
rights  :— Held,  that  the  trustees  of  the  deed  and 
the  wife  were  entitled  to  an  injunction  to  re- 
strain him  from  proceeding  withithe  suit.  Hunt  v» 
Hunt,  4  De  G.,  F.  &  J.  221 ;  31  L.  J.,  Ch.  161  ;  8- 
Jur.,  N.  S.  85 ;  5  L.  T.  778  ;  10  W.  R.  215, 

5.  Opj^bation  in  Suits  rN  Divobcb  Coubt. 

Conjugal  Bights.] — ^An  agreement  to  live- 
separate  is  no  bar  or  answer  to  a  suit  for  restitu- 
tion of  conjugal  rights.  Spering  v.  Spcring, 
3  S.  &  T.  211  ;  32  L.  J.,  Mat.  116  ;  9  L.  T.  24  ;. 
11  W.  R.  810. 

A  covenant  on  the  part  of  a  husband  in  a 
separation  deed,  that  it  should  be  lawful  for  the; 
wife  to  live  separately  and  apart  from  him,  and 
that  he  would  not  compel  her  to  cohabit  with 
him  by  any  legal  proceedings,  is  enforceable  in 
equity  by  an  injunction  against  proceedings  in 
the  Divorce* Court  for  the  restitution  of  conjugal 
rights.    Hunt  v.  Hunt,  s^pra. 

When  not  Aeted  on.] — A  deed  of  separation 
never  acted  upon  does  not  deprive  a  husband's 
subsequent  separation  from  his  wife  against  her 
will  of  the  character  of  desertion.  (Joeh  v. 
Coelt,  33  L.  J.,  Mat.  157  ;  10  Jur.,  N.  S.  806  ;  10 
L.  T.  726. 

Suit  no  Breaeh  of  Covenant  not  to  Kolest.] — 
A  deed  of  separation  between  husband  and  wife 
contained  a  covenant  by  the  trustees  of  the  wife,, 
that  she  should  not  molest  or  disturb  her  hus- 
band ;  a  suit  in  the  Divorce  Court,  for  a  judicial 
separation,  is  no  breach  of  the  covenant.  Tliomas 
V.  Eterard,  6  H.  &  K.  448  ;  30  L.  J.,  Ex.  214. 

By  a  deed  a  husband  covenanted  with  the 
trustee  of  the  deed  to  make  an  allowance  to 
his  wife,  and  the  trustee  covenanted,  on  behalf 
of  the  wife^neither  to  sue  for  restitution  of  con- 
jugal rights  or  alimony,  nor  to  molest,  trouble,  or 
disturb  the  husband.  Shortly  after  the  execu- 
tion of  the  deed,  the  wife,  who  had  duly  received 
her  allowance,  commenced  proceedings  in  the 
Divorce  Court  for  a  judicial  separation  and  t** 
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fllimony.  Thereupon  the  husband  filed  a  bill  in 
equity  against  his  wife,  praying  that  she  might 
be  restrained  from  continuing  the  proceedings, 
And  from  doing  any  act  to  molest,  trouble  or 
disturb  him : — Held,  that  he  was  entitled  to  a 
perpetual  injunction  to  the  extent  (only)  of  re- 
straining the  proceedings  in  the  Divorce  Court. 
J'^loiver  V.  Flmcer,  25  L.  T.  902  :  20  W.  R.  231. 


8nit  for  Dissolution — Eyidence.] — Hus- 


4t 


band  and  wife  executed  a  deed  which  provided  that 
in  case  either  party  shall  hereafter  commence  or 
prosecute  any  proceeding  against  the  other  in 
respect  of  any  cause  of  complaint  which  may  here- 
-aftcr  arise,  no  offence  or  misconduct  which  has 
been  comn^itted  or  permitted  before  the  execution 
of  these  presents,  and  no  act,  deed,  neglect  or  de- 
fault of  cither  in  relation  to  any  such  offence  or 
misconduct,  shall  be  pleaded  or  alleged  by  either 
party,  or  be  admissible  in  evidence."  The  wife 
was  subsequently  guilty  of  adultery  with  a 
co-respondent,  and  the  husband  instituted  a  suit 
for  dissolution  of  marriage  by  reason  of  such 
«dultery  : — Held,  that  evidence  of  familiarities 
between  the  wife  and  co-respondent  prior  to 
the  separation  was  admissible  within  the  terms 
of  the  deed.  Harris  v.  Harritt  and  Woftdden^ 
41  L.  J.,  Mat.  61  ;  27  L.  T.  428 ;  21  W.  R.  80. 

Alimony.] — In  a  separation  deed,  the  husband 
covenanted  with  the  trustee  to  allow  to  his  wife 
.50/.  a  year  for  her  support,  he  being  indemnified 
.-against  all  debts  and  liabilities  on  her  account, 
and  it  being  agreed  on  her  behalf  that  she  would 
not  in  any  way  endeavour  to  compel  the  husband 
Jigain  to  live  with  her,  or  to  allow  her  "any 
further  or  greater  or  other  support,  maintenance 
or  alimony  "  than  the  annuity  of  50/. : — Held, 
that  in  the  absence  of  any  act  shewing  an  un- 
•qualitied  acceptance  by  the  wife  of  the  provi- 
sions of  the  separation  deed,  or  of  any  attempt 
to  enforce  it  against  her  husband,  a  court  of 
equity  would  not,  upon  an  interlocutory  motion, 
restrain  her  from  proceeding  in  the  Divorce 
<^ourt  to  obtain  an  allowance  for  alimony,  as 
incident  to  her  petition  for  a  judicial  separation 
on  the  ground  of  cruelty,  but  the  court  put  her 
under  an  undertaking  to  deal  with  the  alimony 
SIS  the  court  should  direct.  Williams  v.  Baily^ 
2  L.  R.,  Eq.  731. 

When  made  in  Ignoranoe  of  Facte.] — Upon 
motion  by  a  wife  for  an  injunction  to  restrain 
her  husband  from  proceeding  in  the  Divorce 
Court  to  obtain  a  dissolution  of  marriage,  on 
the  ground  of  a  contract  by  the  husband  to  con- 
done all  former  causes  of  complaint,  and  not  to 
tiike  legal  proceedings  in  respect  thereof : — 
Held,  that  as  the  contract  might  be  set  up  by 
way  of  defence  in  the  Divorce  Court,  and  as  it 
was  executed  by  the  husband  in  ignorance  of 
the  fact  that  his  wife  had  committed  adultery, 
And  on  her  positive  assertion  of  innocence,  a 
court  of  equity  would  not  interfere  to  siay  pro- 
ceedings in  the  Divorce  Court.  Brown  v.  liritv>n, 
7  L.  R.,  Eq.  186  ;  38  L.  J.,  Ch.  153  ;  19  L.  T. 
^94  ;  17  W.  R.  98. 


C).  Subsequent  Cohabitation. 

Effect  of.] — A  deed  of  separation  is  avoided 
by  the  parties  living  together  again.  Schohfy  v. 
tfoodmaUy  8  Moore,  350  ;  1  C.  &  P.  36. 


Judicial  Separation— Alimony.] — By  a 

deed  of  separation  in  1862,  a  husband  and  wife 
covenanted  that  the  wife  should  not  be  com- 
pelled to  cohabit  with  the  husband,  that  she  might 
dispose  of  her  own  propei  ty,  that  she  might  live 
where  she  pleased,  and  that  the  husband  should 
pav  to  her  100/.  a  year  while  she  should  live 
chastely.  Fi-om  1862  until  1872  the  husband 
and  wife  lived  apart ;  but  in  1872  they  resumed 
cohabitation.  In  1879  they  again  separated, 
and  in  1881  the  wife  obtained  a  decree  of  judicial 
separation  with  alimony  at  the  rate  of  180/. 
per  annum.  In  an  action  by  a  lodging-house 
keeper  against  the  husband  for  food  and  lodging 
supplied  to  the  wife  between  July  and  October, 
1880,  the  husband  pleaded  the  deed  of  1862, 
and  that  the  100/.  a  year  therein  covenanted  to 
be  paid  by  him  to  his  wife  had  been  so  paid  : — 
Held,  that  the  deed  was  not  rescinded  by  co- 
habitation having  been  resumed  in  1872,  that 
the  decree  for  alimony  did  not  affect  the  deed, 
and  that  the  payment  by  the  husband  of  the 
agreed  sum  was  an  answer  to  the  action. 
Kcgns  v.  Forster,  46  L.  T.  676 ;  30  W.  R.  671 
— C.  A. 

On  Action  on  Bond.^ — A  defendant  gave  a 
bond  to  A.  and  B.,  conditioned  for  the  payment 
of  an  annuity  to  his  wife,  unless  she  should  at 
any  time  molest  him  on  account  of  her  debts, 
while  living  apart  from  her.  By  an  indenture  of 
the  same  date  between  the  parties  and  the  wife, 
rccitiug  that  the  defendant  and  his  wife  had 
agreed  to  live  separate  during  their  lives,  and 
that,  for  the  wife's  maintenance,  the  defendant 
had  agreed  to  assign  certain  premises  to  A.  and 
B.,  and  had  given  them  an  annuitj'^  bond  ;  it 
was  witnessed  that  the  defendant  assigned  the 
premises  to  them  in  trust  for  the  wife,  and  he 
covenanted  to  A.  and  B.  to  live  separate  from 
her,  and  not  molest  her  or  interfere  with  her 
projHJrty  ;  and  power  was  given  to  her  to  dispose 
of  it  by  will,  and  to  sell  the  assigned  premises, 
and  buy  estates  or  annuities  with  the  proceeds. 
The  wife  covenanted  with  the  defendant  to  main- 
tain herself  during  her  life  out  of  the  property, 
unless  she  and  the  defendant  should  afterwards 
agree  to  live  together  again  ;  and  that  he  should 
be  indemnified  from  her  debts.  The  indenture 
(except  as  to  the  assignment),  and  also  the  bond, 
were  to  become  void  if  the  wife  should  sue  the 
defendant  for  alimony,  or  to  enforce  cohabi- 
tation. And  it  was  provided,  "  that  if  the  defen- 
dant and  his  wife  should  thereafter  agree  to  live 
together  again,  such  cohabitation  should  in  no 
way  alter  the  trusts  created  by  the  indenture.'' 
There  was  no  express  covenant  on  the  part  of 
the  tnistees.  The  defendant  and  his  wife  sepa- 
rated, and  afterwards  lived  together  again  for  a 
time,  and  this  fact  was  pleaded  to  an  action  by 
the  trustees  upon  the  annuity  bond,  as  avoiding 
the  security  : — Held,  that  the  reconciliation  was 
no  bar  to  an  action  on  this  bond,  since  it  did 
not  appear  that  the  lx)nd  and  the  indenture 
of  even  date  with  it.  were  not  really  executed 
with  a  view  of  immediate  separation ;  and 
although  there  might  l>e  parts  of  the  indenture 
which  a  court  of  equity  would  not  enforce  under 
the  circumstances,  yet  there  was  nothing,  on  a 
view  of  the  whole  instrument,  to  prevent  the 
court-  from  giving  effect  to  the  clause  which  pix)- 
vided  for  a  continuance  of  the  trusts,  notwith- 
standing a  reconciliation.  Wilson  v.  Mn^leett^ 
3  B.  &  Ad.  740. 
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Agnement  as  to — Subtequent  to  Deed.] — So, 
where  a  husband  in  a  separation  deed  covenanted 
with  a  surety  (who  covenanted  to  indemnify  the 
husband  against  the  wife's  debts)  to  pay  the  wife 
an  annuity  for  life  : — Held,  that  a  subsequent 
agreement  between  the  husband  and  surety,  that 
if  the  wife  returned  to  live  with  the  husband  the 
annuity  should  continue,  was  valid  and  enforce- 
able in  equity.  Webster  v.  Weffster^  4  De  G.,  M. 
&  G.  437  ;  22  L.  J.,  Ch.  837. 

Covenant  providing  for.] — ^Action  upon  a  deed  of 
separation,  by  which  a  husband  covenanted  with 
a  trustee  for  the  wife,  "  that,  as  and  by  way  of  a 
provision  for  the  wife,  he  and  his  executors  would 
pay  to  the  trustee  or  to  the  wife,  or  one  of  them, 
during  her  life,  10*.  weekly  ;  "  provided,  "  that 
in  case  the  husband  and  wife  should  at  any  time 
thereafter  voluntarily  and  mutually  consent  and 
agree,  by  any  writing  under  both  their  hands, 
subscribed  and  attested  by  and  in  the  presence 
of  two  or  more  credible  witnesses,  to  live  and 
cohabit,  and  should  accordingly  live  and  cohabit, 
together  as  man  and  wife  for  one  calendar  month 
next  thereafter,  the  deed  should  thenceforth  be 
void."  Equitable  plea,  that,  before  the  arrears 
of  the  weekly  allowance  accrued,  the  husband 
and  wife,  without  any  writing  under  their  hands, 
cohabited  together  for  six  months  : — Held,  that 
the  deed  was  not  impliedly  avoided  by  such 
cohabitation.  Bundlt^  v.  Gmld,  8  £1.  k,  Bl. 
457  ;  27  L.  J.,  Q.  B.  67  ;  4  Jur.,  N.  S.  304  ;  6 
W.  R.  108. 

7.  Otueb  Matters  relating  to. 

Beoeiving  Rente  with  Husband's  Assent.] — 
Where  a  feme  covert  ha.s  for  many  years  been 
FOparated  from  her  husband,  and  during  that 
time  has  received,  for  her  separate  use,  the  rents 
of  her  own  property,  which  accrued  to  her  by 
devise  after  the  separation,  she  will  be  presumed 
to  receive  the  rents  and  acknowledge  the  tenancy 
by  her  husband's  authority.  Doe  d.  Leicester  v. 
Biggs,  1  Taunt.  367. 

Surrender  of  Copyholdi  by  Wife.] — Where  a 
married  woman  lives  apart  from  her  husband 
under  articles  of  separation,  by  which  he  cove« 
nants  '*  that  she  shall  enjoy  to  her  own  use  all 
such  estates,  both  real  and  personal,  as  shall  come 
to  her  during  the  coverture,  and  that  he  will  join 
in  the  necessary  conveyances  to  limit  them  to  such 
uses  as  she  shall  appoint ;  "  and  copyhold  lands 
having  afterwards  descended  to  her,  the  husband 
again  covenants  in  the  same  manner  as  before, 
and  '*  that  he  will  join  in  surrendering  such 
estates  to  such  uses  as  she  shall  appoint : "  the 
wife  may  surrender  the  copyhold  lands  without 
the  husband  joining,  and  without  a  special  cus- 
tom for  that  purpose.  Comjiton  v.  Collrnsanj  1 
H.Bl.  334. 

Pleading.] — In  an  action  on  a  deed,  reciting 
that  differences  had  arisen  between  the  plaintiff 
and  his  wife,  and  that  it  had  been  agreed  to  live 
apart,  and  that  the  plaintiff  should  be  paid 
during  the  separation  an  annual  sum  of  money 
out  of  the  personal  estate  of  his  wife ;  and  the 
defendant  on  behalf  of  the  wife,  with  her  privity, 
testified  by  her  being  a  party,  covenanted  to  pay 
the  same  out  of  the  personal  estate  of  the  wife  : 
— Held,  that  it  was  sufficiently  shewn  by  the 
declaration,  although   it  contained  no  precise 


averment  of  the  fact,  that  the  wife  had  a  per- 
sonal estate,  and  the  court  refused  to  arrest  the 
judgment.    Groome  v.  Dchenhavi^  6  M.  &  S.  345. 

lieense  to  Wife  to  live  where  she  pleases.] — 
If  a  husband,  by  a  deed  of  separation  executed 
by  himself,  but  not  executed  by  either^of  the 
trustees,  gives  his  wife  licence  to  live  where  she 
pleases,  he  is  not  justified  in  entering  the  house 
of  a  third  person  to  reclaim  his  wife,  as  being  im- 
properly harboured  there ;  and  the  husband, 
before  doing  so,  should  at  least  have  given  dis- 
tinct notice  to  the  third  person  that,  as  far  as 
by  law  he  could,  he  revoked  the  licence.  Lewir 
V.  Pons/ordy  8  C.  &  P.  687. 

In  an  action  of  trespass,  with  a  plea  of  justifi- 
cation, that  the  dofenoai^t  entered  the  plaintiff's- 
house  to  reclaim  his  wife,  who  was  wrongfully 
harboured  there,  a  deed  of  separation  of  the  de- 
fendant and  his  wife  is  admissible,  if  executed 
by  the  defendant,  although  not  executed  by 
either  of  the  trustees.    lb. 

Ezpenees  of  Preparing  and  Ezeeuting.] — A 
husband  who  had  separated  himself  from  his  wife 
agreed  that  a  deed  of  separation  should  be  pro- 
pared  and  executed : — Held,  that  he  was  not  liable 
for  the  expenses  of  his  wife  s  trustee  in  procur- 
ing a  counterpart  to  be  prepared  and  executed^ 
in  the  absence  of  any  promise  to  pay  that  expense. 
Lad  V.  Lgnn,  2  M,  &  W.  265 ;  M.  &  H.  27  ;  1 
Jur.  42. 

Usual  Covenants,  what  are.]— Held,  that  a  dum 
casta  clause  did  not  come  within  the  term  "  usual 
covenants  "  in  a  separation  deed  agreed  to  as 
part  of  the  terms  of  compromise  of  a  divorce 
suit.  JIart  v.  Hart,  18  Ch.  D.  670  ;  50  L.  J.. 
Ch.  697  ;  45  L.  T.  13  ;  30  W.  R.  8. 

That  the  court  would  construe  the  term  "  usual 
covenants  "  in  reference  to  surrounding  circum- 
stances, but  the  adultery  of  the  wife  not  having 
been  proved  it  could  not  form  an  element  for  the 
consideration  of  the  court.    lb. 

Agreement  apparently  Complete— Arbitration 
Clanse.] — The  agreement  on  the  face  of  it 
being  complete,  the  arbitration  clause  could  only 
come  into  force  in  case  of  difference  between  the 
parties,  and  did  not  oust  the  jurisdiction  of  the 
court  to  settle  the  deed  itself,    lb. 

Decree  for  specific  performance  ;  the  deed  of 
separation  to  be  settled  in  chambers  if  the  parties 
differed,  and  no  dum  casta  clause  to  be  in« 
serted.    lb. 

Mistake  as  to  Meaning  of  Words.] — It  is  no 

answer  to  a  suit  for  specific  performance  for  the 
defendant  to  say  that  though  he  understood  what 
the  words  of  the  agreement  were  he  was  under  a 
mistake  as  to  their  legal  effect.    I?f, 

Bum  easta  Clanee — Cancellation.] — A  wife 
having  obtained  a  decree  absolute  for  the  disso- 
lution of  her  marriage,  a  deed  not  containing  a 
dum  casta  clause  had  subsequently,  by  order  of 
the  court,  been  executed  by  the  respondent  in 
the  suit  securing  an  annuity  to  the  petitioner : — 
Held,  that  the  court  would  have  no  power  to 
set  aside  the  deed  by  reason  of  any  subsequent 
unchastity  of  the  wife.  Bradley  v.  Bradley,  7 
P.  D.  237 ;  51  L.  J.,  P.  87  ;  47  L.  T.  355  ;  31 
W.  R.  200. 
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Speeiflc  Performaaee  of — Jnriidietion  to  Xn- 
forco.]— The  plaintiff,  Mrs.  H.,  who  was  the  wife 
of  the  defendant,  claimed  specific  perfonnance  of 
an  agreement  for  a  separation  deed  entered  into 
upon  the  compromise  of  a  suit  in  the  Divorce 
Court  which  was  instituted  by  the  huslMind 
against  the  wife  for  a  divorce  on  the  ground  of 
adultery.  The  agreement  was  signed  by  both 
husband  and  wife  after  the  husband's  evidence  in 
Mupport  of  his  case  had  been  heard,  and  ^before 
the  wife's  defence  had  been  commenced,  and  was 
in  these  terms: — "  Petition  and  answer  dismissed. 
Deed  of  separation  with  usual  covenants  ;  costs 
of  preparing  deed  to  be  borne  by  Mr.  H.  Mr.  H. 
to  pay  Mrs.  H.,  for  herself  and  child  or  children, 
1502.  a  year  quarterly,  Mrs.  H.  to  maintain  the 
child  or  children.  Mr.  H.  to  pay  wife's  costs. 
In  case  of  difference  in  working  out  these  terms 
matter  to  be  referred  to  Mr.  W.  and  Dr.  D." 
•(the  leading  counsel  on  each  side)  : — Held,  that 
the  court  had  power  to  enforce  specific  perform- 
ance of  an  agreement  for  a  separation  deed  and 
for  the  compromise  of  a  suit  in  the  Divorce  Court 
without  infringing  the  Judicature  Act,  prohibit- 
ing interference  with  proceedings  pending  in 
another  branch  of  the  court.  Hart  v.  ITart,  18 
Ch.  D.  670  ;  50  L.  J.,  Ch.  697  ;  45  L.  T.  13  ;  30 
W.  R.  8. 

An  agreement  between  a  husband  and  the 
father  of  the  wife,  that  the  husband  and  wife 
should  live  apart,  and  that  the  husband  should 
execute  a  deed  of  separation  containing  all 
usual  and  proper  clauses,  and  securing  an  annuity 
for  the  maintenance  of  his  wife  and  child, 
and  that  the  expense  of  the  agreement  and 
deed  should  be  borne  equally  by  the  husband 
and  the  father,  will  be  decreed  to  be  speci- 
Hcally  i)erformed.  (rihbs  v.  Jlardimf^  5  L.  K, 
Oh.  336  ;  39  L.  J.,  Ch.  374  ;  18  W.  R.  361. 

Satisiiftctlon.] — ^A.,  by  deed  of  separation,  cove- 
nanted with  the  trustee  of  the  deed  to  pay  him 
an  annual  sum  of  52Z.  during  the  life  of  A.'s 
%vife,  to  be  paid  to  her  on  four  special  quarterly 
days  for  her  separate  use  without  power  of  anti- 
<:ipation.  A.,  by  will,  subsequently  gave  certain 
specific  property  to  trustees,  to  pay  out  of  the 
rents  an  annuity  of  527.  to  his  wife  generally,  on 
the  same  special  quartely  days : — Held,  that 
there  being  no  direction  in  the  will  to  pay  debts 
and  legacies,  and  no  expression  of  a  contrary 
intention,  the  general  rule  must  prevail  that  the 
annuity  given  by  the  will  was  in  satisfaction  of 
the  annuity  covenanted  to  be  paid  by  the  deed  of 
separation  ;  and  that  the  widow  was  put  to  her 
election.  Atkinson  v.  Littleicood^  18  L.  R.,  Eq. 
i595  ;  31  L.  T.  225. 

Injonetioii  to  restrain  Broach  of.  1 — ^A  married 
woman  can  contract  to  live  apart  txom.  her  hus- 
band, and  the  husband  is  entitled  to  come  to  the 
court  to  enforce  specific  performance  of  such  a 
contract.  A  husband  is  not  debarred  from  en- 
forcing a  deed  of  separation  and  from  obtaining 
an  order  restraining  his  wife  from  commencing 
an  action  for  the  restitution  of  conjugal  rights 
by  reason  of  trifling  breaches  of  the  covenant  on 
his  part.  Where,  in  a  separation  deed,  the 
husband  had  covenanted  to  allow  an  infant  child 
to  reside  with  the  wife,  and  had  subsequently 
concurred  as  next  friend  of  the  infant  in  a 
petition  under  the  Infants  Custody  Act  (36  Vict, 
c.  12)  for  the  removal  of  the  infant  from  the 
wife's  custody,  which  had  been  ordered  by  the 
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court : — Held,  that  this  was  not  a  breach  of  the 
husband's  coYcnant.  Injunction  granted  to  re- 
strain the  wife  from  suing  for  restitution  of  con- 
jugal rights.  Besant  v.  Wood^  12  Ch.  D.  605  ; 
40  L.  T.  445. 

■ 

Wife's  Conveyanoe — Specifio  Perfonnaaoo  o£] 

— A  married  woman  was  entitled  by  an  ante- 
nuptial settlement  to  a  jointure  rent-chaxge 
after  her  husband's  death  secured  upon  his  real 
estates  in  Ireland.  The  wife  having  left  him, 
the  husband  commenced  a  suit  for  restitution  of 
conjugal  rights ;  with  a  view  to  a  compromise 
by  an  agreement  for  separation  a  document  was 
drawn  up  and  signed  by  the  husband,  which 
stipulated  that  the  wife  should  release  part  of  her 
jointure.  The  wife  signed  this  document  with  a 
qualification  that  no  further  steps  were  to  be 
taken  in  the  matrimonial  suit,  but  it  was  not 
stayed  or  dismissed.  A  deed  was  prepared  to 
carry  out  the  terms  of  the  compromise  and  was 
executed  by  the  husband,  but  the  wife  refused  to 
execute  it,  or  to  return  to  her  husband,  and  the 
husband  afterwards  died  : — Held,  that  the  wife 
was  not,  when  she  signed  the  document,  in  all 
respects  in  the  same  position  as  a  feme  sole,  and 
that  even  if  any  final  agreement  had  been  come 
to  she  would  not  have  been  bound  by  it,  there 
having  been  no  acknowledgment  as  required  by 
4  &  5  WilL  4,  c.  92,  ss.  68,  71 ;  and  that  specific 
performance  of  the  agreement  to  release  her  join- 
ture could  not  be  decreed  against  her.  Hxtnt  v. 
Jlnnt  (4  D.  F.  &  J.  221)  and  BesatU  v.  Wood 
(12  Ch.  D.  605)  commented  on  by  Selbome,  L.  C. 
,  (\iiail  V.  Cahill,  8  App.  Cas.  420  ;  49  L.  T.  606  ; 
31  W.  R.  861— H.  L.  (Ir.).  Reversing  7  L.  R., 
Ir.  361— C.  A, 

MaintonaiLce.] — A  separate  maintenance,  pay- 
able quarterly,  at  the  end  of  each  quarter,  is  to 
be  apportioned  at  the  death  of  the  wife.  Jlotcell 
V.  JIan/orth,  2  W.  Bl.  1016. 

Agroomont  to  oompromiso  Divoroo— Aooom  to 
ChildrexL] — Cross  petitions  for  divorce  by  hus- 
band and  wife  were  withdra>Kni  at  the  hearing, 
upon  terms  which  included  the  execution  of  a 
separation  deed  to  be  settled  by  a  counsel  agreed 
upon  in  case  of  difference,  and  to  contain  **  all 
usual  terms  as  to  access  to  children,"  &c.  The 
parties  could  not  agree,  and  the  counsel  settled  a 
deed,  providing  that  the  wife  should  have  the 
sole  custody  of  the  children,  two  boys  of  thirteen 
and  fourteen,  for  half  their  vacations  : — Held,  in 
an  action  by  the  wife  for  speciQc  performance  of 
the  agreement,  that  these  provisions  related  to 
custody  and  not  access,  and  it  was  beyond  the 
powers  of  the  counsel  to  insert  them.  That  the 
court  had  power  to  settle  the  proper  form  of  deed 
instead  of  referring  it  back.  Everthed  t.  Etersh^d^ 
46  L.  T.  690  ;  30  W.  R.  732. 

Semblc,  in  an  action  for  specific  performance 
of  an  agreement  to  execute,  a  separation  deed, 
the  court  will  not  go  into  evidence  whether  the 
provisions  agreed  upon  are  for  the  benefit  of  the 
children.    lb, 

ConBtmotioii  of  Stipolations  as  to  Bobts  oon- 

traotod  by  Wifo.j| — Declaration  on  bond  :  plea, 
that  it  was  conditioned  for  performance  of  cove- 
nants which  were  to  indemnify  the  obligee  from 
alimony  and  debts  incurred  by  his  wife  after 
their  separation,  and  that  the  defendant  had  per- 
formed the  covenants  ;  replication,  that  a  judg- 
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ment  was  recovered  against  the  obligee  by  a  cre- 
ditor of  his  wife,  and  he  -paid  debt  and  costs  of 
which  the  defendant  had  notice.  The  defendant 
is  liable  for  the  costs  as  well  as  the  debt  paid  by 
the  plaintiff ;  for  the  covenant  to  indemnify  is 
general^  and  it  was  not  necessary  for  the  plaintiff 
to  give  notice  that  an  action  was  commenced  ; 
ftnd  if  it  had  been  necessary,  the  plaintiff  must 
have  recovered  on  these  pleadings,  for  the  defen- 
dant admitted  notice.  J)%ffield  v.  Scott  y  8  T.  R. 
374. 

A  deed  of  separation  between  husband  and 
wife  contained  a  covenant  by  the  wife  and  her 
trustee,  that  she,  her  executors  or  administrators, 
or  the  trustees,  or  some  or  one  of  them,  should  and 
would  at  all  times  save,  defend  and  keep  harmless 
and  indemnified  the  husband  from  and  against 
the  debt  or  debts,  sum  or  sums  of  money,  which 
the  wife  had  then,  and  at  the  time  of  the  making 
of  the  deed,  contracted,  or  which  she  should  at 
any  time  thereafter  contract : — Held,  that  this 
covenant  included  debts  previously  contracted  by 
the  wife  for  necessaries  while  living  with  the 
hushand.    Summers  v.  Ball^  8  M.  &  W.  696. 

To  an  action  on  this  covenant  assigning  a  breach 
In  not  indemnifying  against  the  debt  of  a  wife,  a 
plea  that  the  debt  was  not  contracted  within  the 
true  intent  and  meaning  of  the  covenant  is  bad, 
as  heing  a  traverse  of  matter  of  law.  lb. 


Xaintonanoe    of  Children.] — A  deed  of 


iieparation  between  husband  and  wife  contained 
a  covenant  by  him,  that  he  would  pay  the  whole 
expense  of  the  education,  maintenance  and  sup- 
port, except  as  thereinafter  mentioned,  of  their 
three  children,  all  of  whom,  it  was  agpi'eed,  shonld 
be  and  remain  in  the  custody  and  under  the  com- 
plete control  of  the  husband,  provided,  that  the 
wife,  or.  if  she  should  fail  to  do  so,  the  trustees  of 
the  deed  should  pay  the  expense  of  the  education, 
maintenance  and  support  of  such  of  the  children 
as  should  be  permitted  by  the  husband  to  reside 
with  her  during  the  period  of  such  residence : — 
Held,  that,  with  the  particular  exception  men- 
tioned, this  was  a  general  covenant  on  the  part 
of  the  husband  to  maintain  the  children  at  all 
times,  and,  therefore,  he  was  responsible,  not- 
withstanding they  were  of  age  and  were  not  re- 
siding with  his  wife,  nor  were  under  his  care, 
custodv  or  control.  De  Crettpigny  v.  De  Crespigny, 
9  Ex.  192. 

Kot  to  Xolest.] — A  deed  of  separation 

between  husband  and  wife  contained  a  covenant 
by  the  husband  that  he  would  not  molest  or  dis- 
turb his  wife  in  her  person  or  manner  of  living, 
nor  institute  any  suit  to  compel  her  to  cohabit 
with  him,  and  a  covenant  by  E.  that  the  wife 
shonld  not  at  any  time  thereafter  molest  or  dis- 
turb the  husband,  or  require,  by  any  means  what- 
soever, either  by  ecclesiastical  censnr^  or  other- 
wise, or  in  any  other  manner  endeavour  to  compel 
the  husband  to  cohabit  with  her,  or  to  enforce 
any  restitution  of  conjugal  rights: — Held,  that  a 
suit  by  the  wife  in  the  Divorce  Court  for  a  judicial 
separation  was  not  any  breach  of  the  covenant  not 
to  molest  or  disturb  the  husband.  Thofn€u  ▼. 
JSeerard,  6  H.  &  N.448  ;  30  L.  J.,  Ex.  214. 

IV.    JUDICIAL  SEPARATION  AND 
DIVORCE. 

1.  Jurudietion  and  Duty   of  the    Court, 
127. 


2.  Grounds  for,  132. 

3.  What  constitutes  Cruelty, 

a.  In  Husband,  136. 
h.  In  Wife,  141. 

4.  What  constitutes  Desertion,  142. 

5.  Dars  to, 

a.  Generally,  147. 
h.  Condonation,  149. 

c.  Conduct  conducing  to  Adolteiy,  158« 

d.  Connivance  and  Collusion,  156. 

e.  Delay  in  Prosecuting  Suit,  162 

6.  Procedure,  Practice,  and  Pleadings, 

a.  General  Rules,  164. 

h.  Suing  in  FormA  pauperis,  164. 

c  Petition,  165. 

d.  Citation,  169. 

e.  Appearance,  173. 
/.  Answer,  175. 

g.  Particulars,  178. 
h.  Amendment  of  Pleadings,  180. 
i.  Demurrer,  185. 
j.  Abatement  of  Suitii,  186. 
k.  Cross  Suits,  186. 
/.  Withdrawal  and  Dismissal  of  Petition, 

187. 
fit.  Co- Respondent,  190. 
n.  Damages  against  Co-Respondent^  193. 
0.  Attachment  and  Sequestration,  198. 
p.  Intervention  of  Queen's  Proctor,  199. 
q.  Other  Interveners,  205. 
r.  The  Decree  and  its  Effect,  206. 
s.  Trial,  213. 
t.  New  Trial,  219. 
u.  Appeal,  222. 

7.  Evidence, 

a.  Commission  and  Requisition  to  Tak^ 

224. 
h.  Affidavits,  227. 
<*.  Evidence  of  Petitioner,  228. 

d.  Documentary,  230. 

e.  Proof  of  Decree,  231. 
/.  Identity,  232. 

g.  Proof  of  Adultery,  233. 
h.  Proof  of  Cruelty,  235. 
'  t.  Other  Evidence,  236. 

8.  CosU, 

a.  Jurisdiction  to  Award,  238. 
h.  Of  Wife.  239. 

c.  Of  Co-Respondent,  247. 

d.  Against  Co-Respondent,  250. 

e.  Of  Queen's  Proctor  and  other  Inter- 

veners, 252. 
/.  Other  Matters  relating  to,  253. 

9.  Alimony  and  Maintenance. 

a.  Pendente  lite. 

i.  When  Obtainable  by  Wife,  256. 
ii.  What  Regulates  Amount  Payable, 

258. 
iii  Practice  to  Obtain,  262. 
iv.  Commencement  and  Duration   of 
Payment,  267. 
h.  Permanent  Alimony. 

i.  Amount  Payable,  268. 
ii.  Practice  to  Obtain,  273. 
iii.  Variation  of    Settlements.  —  See 
ante,  II.  5.  a. 

10.  Custody  of  and  Access  to  Children, 

a.  Jurisdiction  of  Divorce  Court,  276. 

b.  Interim  Orders,  276. 

c.  Access,  277. 

d.  Pinal  Decree,  278. 
c.  Practice,  282. 
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11*.  Parliamentary  Bills  of  Divorce,  283. 

12.  Operation  of  Foreign  or  Scotch  Divorces 

on  Engliah  Marriages,  284. 

13.  Operation   of   Divorce  on    Wife's  Pro- 

perty. — See  jtost,  VIII. 

1.  Jurisdiction  and  Duty  of  the  Court. 

Where  Domlcil  of  Husband  English.] — When 
the  domicil  of  the  parties  is  Enpflish,  the  jaris- 
diction  of  the  court  is  foiinded,  though  the 
marriage  and  adultery  may  have  taken  place 
abroad.  Ratcliffe  v.  Itatcliffe  and  Anderson, 
IS.  &  T,  467  ;  29  L.  J.,  Mat.  171  ;  6  .Jur.,  N.  S. 
714. 

Therefore  where  the  parties  to  a  suit  for  disso- 
lution of  marriage  were  British  subjects,  and  had 
their  legal  domicil  in  England  when  the  adultery 
was  committed,  and  when  the  petition  was  pre- 
sented ;  but  the  marriage  and  the  adultery  relied 
upon  took  place  in  the  East  Indies  : — Held,  that 
the  court  had  jurisdiction  to  entertain  the  suit. 
lb, 

A  marriage  took  place  in  India  between 
British  subjects  resident  there.  The  husband 
brought  his  wife  and  children  to  England,  and 
returned  to  India.  The  wife  then  committed 
adultery  with  the  co-respondent,  and  the  hus- 
band came  to  England  for  the  purpose  of  insti- 
tuting a  suit  for  the  dissolution  of  the  marriage, 
and,  that  done,  he  returned  to  and  remained  in 
India.  The  suit  proceeded,  and  the  jury  awarded 
5,000/.  damages  against  the  co-respondent,  and 
the  judge  then  made  a  decree  nisi  for  the  dissolu- 
tion of  the  marriage,  and  ordered  the  co-respon- 
dent to  pay  the  damages  and  all  the  costs  of  the 
suit : — Held,  that  the  co-respondent  was  not  a 
party  aggrieved  so  as  to  entitle  him  to  a  prohibi- 
tion as  a  matter  of  right,  and  that,  as  a  matter 
of  discretion,  the  court  would  not  grant  it. 
Foster  v.  Foster  and  Berridge,  4  B.  &  S.  187  ;  3 
S.  &  T.  158  ;  32  L.  J.,  Q.  B.  312  ;  10  Jur.,  N.  S. 
254  ;  8  L.  T.  661 ;  11  W.  R.  799. 

A  Scotchman  married  a  Scotchwoman  in  Scot- 
land, and  cohabited  with  her  in  Scotland  until 
he  discovered  her  adultery.  He  thereupon,  in 
1866,  broke  up  his  home  and  removed  to  Eng- 
land ;  and  in  1871  he  instituted  a  suit  in  England 
for  the  dissolution  of  his  marriage,  on  the  ground 
of  the  adultery  committed  in  Scotland  pre- 
viously to  the  separation.  He  swore  in  his 
elimination  that  he  had  left  Scotland  with  the 
intention  of  taking  up  his  permanent  abode  in 
England.  The  court,  believing  his  evidence, 
held  that  he  had  abandoned  his  domicil  of  origin 
and  acquired  an  English  domicil,  and  that  it  had 
jurisdiction  to  dissolve  the  marriage.  Wilson  v. 
Wilson,  2  L.  R.,  P.  435  ;  41  L.  J.,  Mat.  74  ;  27 
L.  T.  351  ;  20  W.  R.  891. 

The  oath  of  the  person  whose  domicil  is  in 
question  as  to  his  intention  to  change  his  domicil 
is  not  conclusive,  but  the  question  for  the  court 
is  •  whether,  upon  a  review  of  all  the  circum- 
stances, it  gives  credit  to  his  evidence.    Ih. 

The  domicil  of  the  husband  will  sustain  the 
jurisdiction  of  the  court  over  the  wife,  though 
married  abroad,  always  after  marriage  resident 
abroad,  and  accused  of  adultery  committed 
abroad.     Gillis  v.  Qillis,  8  Ir.  R.,  Eq.  597. 

Domicil  without  residence  is  sufficient  to  sus- 
tain the  jurisdiction  of  the  court ;  and  the  juris- 
diction of  the  court  is  not  defeated  by  non-resi- 
dence, except  in  cases  where  the  non^residence 
affects  the  domicil.    Ih, 


Long  residence  abroad  raises  a  presumption  in 
favour  of  the  acquisition  of  a  new  domicil,  but 
such  presumption  may  be  rebutted  by  circum- 
stances, shewing  that  there  was  no  intention  of 
acquiring  a  new  domicil.    Ih, 


Foreign  Marriage — Hnsband  Resident  in 


England.] — The  court  has  jurisdiction  to  dissolve 
a  marriage  solemnized  between  foreigners  in  a 
foreign  country,  on  the  ground  of  the  adultery  of 
the  wife  committed  abroad,  if  the  husband,  at 
the  time  when  the  adultery  is  committed,  and  at 
the  time  when  the  petition  is  presented,  is  bon& 
fide  and  permanently  resident  in  England  ;  al- 
though, for  the  purpose  of  succession,  he  may 
not  have  acquired  an  English  domicil.  Brodie 
J,  Brodie,  2  S.  &  T.  259  ;  30  L.  J.,  Mat.  185 ;  4 
L.  T.  307  ;  9  W.  R.  815. 


But  Residence  most  be  ben&  flde.] — The 


court  has  not  jurisdiction  to  entertain  a  suit  for 
judicial  separation  when  the  petitioner  is  domi- 
ciled abroad,  and  is  not  bonft  fide  resident  in 
England.  Manning  v.  Manning^  2  L.  R.,  P. 
223  ;  40  L.  J.,  Mat.  40  ;  24  L.  T.  196  ;  19  W.  R. 
479. 

Mere  residence  in  England  at  the  time  of  the 
institution  of  a  matrimonial  suit  is  not  sufficient 
to  found  the  jurisdiction  of  the  court.     Ih. 
.  The  residence  of  the  petitioner  must  be  bonft 
fide,  and  not  casual  or  as  a  traveller.    Ih. 

A  husband,  whose  domicil  of  origin  was  Irish, 
having  presented  a  petition  for  judicial  separa- 
tion on  the  gpround  of  desertion,  the  wife  ap- 
peared under  protest  and  pleaded  to  the  jurisdic- 
tion, and  although  the  husband  made  an  affidavit, 
to  the  effect  that  he  was  permanently  settled  in 
England,  and  had  no  intention  of  returning  to 
the  place  of  his  domicil  of  origin,  the  court  came 
to  the  conclusion  that  he  was  not  a  bon&  fide 
resident  in  England,  and  therefore  dismissed  the 
petition.     Th, 

Parties  were  married  in  Ireland,  in  1847.  In 
October,  1872,  the  husband,  who  was  a  medical 
man,  came  over  to  England  with  the  intention, 
as  it  was  alleged,  of  purchasing  a  practice  at 
Lowestoft,  but  he  almost  immediately  returned 
to  Ireland.  The  petition  and  citation  were 
served  upon  him  while  lodging  in  London  : — 
Held,  that  he  had  not  acquired  a  residence  in 
the  country,  and  that  the  jurisdiction  of  the 
court  did  not  attach.  Burton  v.  Bvrton,  21  W, 
R.  648. 

See  also  International  liAW. 


English  Subjects — Change  of  Domicil  of 


Husband.] — D.,  a  natural-born  English  subject,, 
married  C.,  an  Englishwoman,  in  England ;  he 
afterwards  left  her,  acquired  a  domicil  in  the 
United  States,  and  intermarried  there  with  E. 
C.  petitioned  for  a  dissolution  of  marriage  : — 
Held,  first,  that  C.  being  a  native-bom  English- 
woman, was  entitled  to  present  her  petition. 
Deck  V.  Deck,  2  S.  &  T.  90  ;  29  L.  J.,  Mat.  129  ; 
2  L.  T.  542  ;  8  W.  R.  666. 

Held,  secondly,  that  D.,  being  a  natural-born 
English  subject,  could  not  shake  off  his  liability 
to  the  authority  of  the  laws  of  his  native  country, 
and  the  court  pronounced  for  the  jurisdiction 
and  dissolved  the  marriage.    Ih. 

C,  a  natural-bom  Englishwoman,  married  B. 
in  England,  and  lived  with  him  partly  in  Eng- 
land and  partly  in  Ireland  ;  in  the  latter  country 
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they  stayed  on  one  occasion  with  B.'s  father,  on 
another  at  a  house  which  B.  himself  was  occupy- 
ing. Cruelty  was  proved  both  in  England  and 
Ireland,  and  adultery  in  Ireland.  The  citation 
was  served  on  B.  in  England,  where  he  was  then 
living  ;  he  did  not  appear  : — Held,  that  C.  was 
entitled  to  present  her  petition,  and  that  it  did 
not  so  distinctly  appear  that  B.'s  domicil  was 
Irish  as  to  oblige  the  court  to  consider  whether 
its  jurisdiction  over  a  foreigner  could  be  main- 
tained, and  it  pronounced  for  the  jurisdiction. 
Band  v.  Bond,  2  8.  &  T.  93  ;  29  L.  J.,  Mat.  143  ; 
8  W.  R.  630. 

When  a  husband  was  domiciled  in  Ireland, 
and  had  only  a  temporary  abode  in  England  at 
the  date  of  filing  the  petition,  and  the  wife  ap- 
peared and  submitted  to  the  jurisdiction  of  the 
court,  the  full  court  dissolved  their  marriage, 
which  had  been  celebrated  in  Ireland,  on  the 

ground  of  adultery  committed  by  the  wife  in 
ngland  and   on  the  Continent.     Callwell  v. 
CtUlwell  and  Kennedy,  3  S.  dc  T.  259, 

Somioil  of  Husband  Foreign.]  —  A  wife 
having  been  deserted  by  her  husband,  who  went 
to  reside  in  the  United  States  of  America,  ac- 
quired a  bon&  fide  domicil  in  England,  and  insti- 
tuted a  suit  for  dissolution  of  marriage  against 
him  by  reason  of  his  adultery  and  desertion. 
The  original  place  of  domicil  of  marriage  and  of 
matrimonial  cohabitation  of  the  parties  was  in 
Jersey,  and  the  adultery  proved  was  committed 
there.  The  husband  had  never  had  or  acquired  a 
domicil  in  England : — Held,  that  even  if  the  wife, 
without  a  sentence  of  judicial  separation,  could 
acquire  a  distinct  domicil  in  this  country,  she 
could  not  make  her  husband  amenable  to  the  lex 
fori  of  her  new  domicil.  Le  Sueur  v.  Le  Sueur, 
1  P.  D.  139  ;  45  L.  J.,  P.  73  ;  34  L.  T.  511 ;  24 
W.  R.  616. 

The  court  has  .jurisdiction  to  grant  a  divorce 
against  a  foreigner.  A  marriage  was  solemnized 
at  Gibraltar  between  a  Frenchman  and  an  Eng- 
lishwoman. The  husband  resided  for  several 
years  in  England,  but  being  a  consul  for  France 
he  retained  his  domicil  of  origin..  The  wife  pre- 
sented a  petition  for  a  divorce,  alleging  adultery 
committed  in  England,  and  desertion.  The  hus- 
band appeared  under  protest  and  prayed  to  be 
dismissed  : — Held,  by  James  and  Cotton,  L.  J  J., 
Brett,  L.  J.,  dissenting,  that  the  court  had  juris- 
diction to  grant  a  divorce.  Nihoyet  v.  Niboyet, 
4  P.  D.  1  ;  48  L.  J.,  P.  1  ;  39  L.  T.  486  :  27  W.  R. 
203— C.  A.  Reversing  3  P.  D.  52  ;  47  L.  J.,  P. 
49  ;  39  L.  T.  172 ;  26  W,  R.  683. 

The  personal  capacity  of  parties  to  enter  into 
the  contract  of  marriage  depends  upon  their 
domicil ;  and  where  both  parties  had  a  foreign 
domicil,  and  by  the  law  of  their  domicil,  their 
marriage  was  invalid  by  reason  of  consanguinity, 
a  marriage  which  was  contracted  in  England, 
and  which  would  have  been  valid  according  to 
English  law,  was  held  invalid.  Sottiymuyer 
(otherwise  Be  Barrott)  v.  Be  Barros,  3  P.  D.  1  ; 
47  L.  J.,  P.  23  ;  37  L.  T.  415  ;  26  W.  R.  455— C. 
A.  Reversing  2  P.  D.  81  ;  46  L.  J.,  P.  43  ;  36 
L.T.  746;  26  W.  R.  541. 

Two  natives  of  Portugal,  one  of  whom  was 
domiciled  in  England,  the  other  in  Portugal, 
contracted  a  marriage  in  England  in  1866  ;  they 
were  first  ooublns,  and  were  incapable,  according 
to  the  law  of  Portugal,  of  intermariying  on  ac- 
count of  consanguinity  without  a  papal  dispen- 
sation.   The  petitioner  (the  wife)  filed  a  petition 

VOL.  IT. 


praying  that  her  marriage  ynih  the  respondent 
might  be  declared  null  and  void : — Held,  that 
the  lex  loci  contractus  should  prevail  in  the 
matter ;  and  the  marriage  being  valid,  according 
to  the  law  of  England,  the  court  dismissed  the 
petition.  Sottomayer  (otherwise  Be  Barroi)  v. 
Be  Barros  (the  Queen*s  proctor  intervening),  5 
P.  D.  94  ;  49  L.  J.,  P.  1  ;  41  L.  T.  281 ;  27  W.  R. 
917. 

The  court  has  jurisdiction  to  inquire  into  the 
validity  of  a  marriage  in  England  between 
foreigners  domiciled  abroad  at  the  time  of  the 
marriage.  Sifnonhi,  f.  c.  Mallae  v.  yfallac,  2 
S  &  T.  67  ;  29  L.  J.,  Mat.  97  ;  6  Jur.,  N.  S.  561 ; 
2  L.  T.  327. 

A.  and  iB.,  domiciled  French  subjects,  of  the 
respective  ages  of  twenty-two  and  twenty-nine, 
were  married  by  licence  in  England  in  June, 
1854.  On  the  following  day  they  returned  to 
Paris.  The  marriage  was  never  consummated. 
In  December,  1854,  a  decree  was  made  by  the 
Civil  Tribunal'of  the  First  Instance  for  the  De- 
partment of  the  Seine,  annulling  this  marriage, 
by  reason  that  it  had  been  celebrated  without  the 
publications  prescribed  by  the  French  law,  and 
without  the  parties  having  sought  or  obtained 
the  consent  of  their  parents  ;  and  more  especially, 
that  the  parties,  in  coming  to  England,  had  a  formal 
intention  to  evade  the  laws  of  France.  In  1857 
A.  came  to  reside  permanently  in  England,  and 
in  1859  petitioned  the  court  to  annul  the  same 
marriage  with  B.  B.  was  personally  served  at 
Naples  with  a  copy  of  the  citation  and  of  the 
petition,  and  did  not  app^r  : — Held,  that  as 
there  is  nothing  contrary  to  natural  justice  in 
calling  upon  a  respondent  to  have  the  validity  or 
invalidity  of  a  supposed  contract  ascertained  and 
determined  by  the  tribunal  of  the  country  where 
it  was  entered  into,  the  Court  of  Divorce  is  com- 
petent to  entertain  such  a  suit.    Ih, 


Stipulation  for  an  English  Befidencfr  by 


Wife.] — ^An  English  lady  consented  to  marry  the 
eldest  son  and  heir  of  a  Neapolitan  nobleman,  on 
condition  of  their  always  having,  after  marriage, 
a  residence  in  England,  and  of  their  residing  there 
six  months  at  least  in  each  year.  The  marriage 
was  celebrated  in  August,  1854,  in  England. 
There  were  five  English  trustees  of  the  marriage 
settlements,  which  contained  a  proviso  that  they 
should  be  construed  according  to  the  law  of 
England.  A  few  months  after  the  marriage  a 
London  residence  was  taken  and  furnished  by 
the  parties,  which  they  occupied  for  six  months 
in  each  year,  with  two  or  three  exceptions,  from 
1855  to  1872,  living  for  the  remainder  of  the  year 
in  apartments  in  the  palace  of  the  husband's 
father,  at  Naples,  or  at  other  places  on  the  Con- 
tinent. In  1872,  the  lady  separated  from  her 
husband  in  consequence  of  his  cruelty  and 
adultery,  and  she  continued  up  to  the  hearing 
to  reside  in  their  London  residence.  In  1873  the 
husband's  father  died,  when  he  succeeded  to  his 
title  and  estates  and  palace  at  Naples,  and  since 
then  he  had  resided  sometimes  at  Naples,  but 
principally  at  other  places  on  the  Continent. 
The  petition  and  citation  were  served  on  the 
husband  at  Paris,  and  he  had  entered  no  appear- 
ance :— Held,  that  the  court  had  jurisdiction  to 
dissolve  the  marriage.  Santo  Teodoro  v.  Santo 
Teodoro,  5  P.  D.  79  ;  49  L.  J.,  P.  20 ;  42  L.  T. 
331. 

Colonial    Bomioil    troated    as    Foreign.]  — 

F 
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For  the  purposes  of  the  jurisdiction  of  the 
Divorce  Court,  the  British  Colonies,  as  well  as 
Scotland  and  Ireland,  are  deemed  to  be  foreign 
countries.  Firehrace  v.  Firehrace,  4  P.  D.  63  ; 
47  L.  J.,  P.  41;  39  L.  T.  94;  26  W.  R. 
617. 

Although  a  wife's  remedy  for  matrimonial 
wrongs  must  usually  be  sought  in  the  place 
where  her  husband  is  domiciled,  it  is  not  incon- 
sistent with  this  principle  that  she  may  be  in 
some  cases  allowed  to  obtain  relief  against  her 
husband  in  the  place  where  she  is  resident  though 
not  domiciled.  Where  a  husband  who  had  re- 
fused to  receive  his  wife  into  his  home  while  he 
was  resident  in  EnglaDd,  left  England  before  the 
institution  by  her  of  a  suit  for  restitution  of  con- 
jugal rights,  the  court  held  it  had  no  jurisdiction. 
lb. 

See  also  Intekkatiokal  Law. 

Bight  of  Public  to  Hoar  Cause. j — The  judge 
ordinary  has  no  power,  even  with  the  consent  of 
the  parties,  to  exclude  the  public  from  court 
during  the  hearing  of  a  cause.  Bamett  v.  Bur- 
nett, 29  L.  J„  Mat.  28 ;  S,  P.,  /T.  f.  c.  C,  v.  C, 
1  S.  &  T.  605  ;  29  L.  J.,  Mat.  29. 

Hearing  Causes  in  Cameri.] — Under  20  k, 
21  Vict.  c.  85,  8.  22,  the  court  may  hear  a  suit  in 
camera,  if  brought  for  nullity  of  marriage  or  judi- 
cial separation,  but  there  is  no  authority  given  to 
the  court  by  the  statute  to  hear  a  petition  for  dis- 
solution of  marriage  except  in  open  court.  C.  v. 
a.  1  L.  R.,  P.  640 ;  38  L.  J.,  Mat.  37 ;  20  L.  T. 
280. 

Compromife  of  Suite.  I^So  long  as  a  suit  re- 
mains on  the  court  book,  the  court  cannot  con- 
sider as  binding  any  agreement  to  compromise, 
made  by  counsel  of  parties,  to  a  matrimonial  suit, 
but  is  bound  to  hear  such  suit,  if  either  party  de- 
sires it,  after  such  agreement  made.  Ilayward 
V.  Ifatjward,  1  S.  &  T.  333. 

Connter-ehargee.]— The  20  &  21  Vict.  c.  85,  s. 
29,  imposes  on  the  court  the  obligation  to  inquire 
into  any  counter-charge  made  against  any  person 
petitioning  for  a  divorce.  Lautotir  v.  QueeiC* 
Proctor,  10  H.  L.  Cas.  686;  33  L.  J.,  Mat. 
89. 

Adultery  alleged  to  have  been  committed  by  a 
petitioner  at  any  time  during  the  marriage,  in 
which  term  is  included  the  period  between  a  de- 
cree for  a  divorce  k  mensft  et  thoro  and  the 
actual  dissolution  of  the  marriage,  is  a  counter- 
charge into  which  the  court  is  bound  to  inquire. 
Ih, 

Variation  of  Settlement!.] — In  proceedings  for 
a  judicial  separation  only,  the  court  has  no  power 
to  alter  settlements.  Oandy  v.  Oandy,  7  P.  D. 
168  ;  51  L.  J.,  P.  41  ;  46  L.  T.  607  ;  30  W.  R.  673 
— C.  A.    See  aUo  ante,  col.  95. 

Jurisdiction  of  Justices.] — ^A  husband  having 
been  convicted  of  an  aggravated  assault  upon  his 
wife,  the"  justices,  under  the  41  Vict.  c.  19,  s.  4, 
made  an  order  reciting  that  the  wife's  safety  was 
in  peril,  and  directing  that  she  should  be  no 
longer  bound  to  cohabit  with  her  husband,  that 
the  husband  should  pay  to  the  wife  a  weekly  al- 
lowance of  82.,  and  that  the  wife  should  have  the 


legal  custody  of  the  only  child  of  the  marriage  :— 
Held,  that  although  the  act  gave  the  justices  no 
jurisdiction  to  make  an  order  as  to  the  permanent 
legal  custody  of  the  child,  the  order  v^  valid 
until  the  child  should  have  attained  the  age  of 
ten  years.  Grove  v.  Grove,  39  L.  T.  546  ;  27  W. 
R.  324. 

2.  Grounds  fob. 

Adultery  of  Wife.] — Where  a  wife  has  con- 
ducted herself  during  a  married  life  of  twenty 
years  with  propriety,  the  court  will  not  conclude 
that  she  has  b^en  guilty  of  adultery,  charged  to 
have  been  committed  without  the  slightest  re- 
gard for  decency  or  fear  of  detection,  unless 
established  by  cogent  evidence.  Alexander  v. 
Alexander  and  Amos,  2  S.  &  T.  95  ;  8  W,  R. 
452. 


Existence  of  Criminal  Intention.] — Shortly 

after  marriage  the  wife  renewed  her  acquaintance 
with  a  young  man  to  whom  ^e  had  been  at- 
tadied,  and  carried  on  a  clandestine  correspon- 
dence with  him.  During  the  absence  of  her  hus- 
band he  visited  her  at  her  lodgings  during  the 
day,  and  once  during  the  night,  when  undue 
familiarities  passed  between  them ;  they  also 
walked  and  rode  out  together  : — Held,  that  as 
the  criminal  intention  existed,  and,  as  shewn  by 
evidence,  ample  opportunities  had  offered,  it 
must  be  assumed  that  adultery  had  been  com- 
mitted. Dav^idson  v.  Baridnon,  1  Deane,  Ecc. 
Rep.  132  ;  2  Jur.,  N.  S.  547. 

Evidence  must  be  Clear.] — ^A  charge  of 


adultery  not  sustained  by  the  evidence.  }Vhi*com 
V.  Wintoomand  Phmdin,  3  S.  &  T.  380  ;  33  L.  J., 
Mat.  45  ;  10  Jur.,  N.  S.  321  ;  10  L.  T.  100 ;  12 
W.  R.  535. 


Without  Cohabitation.] — In  a  suit  for 


dissolution,  though  the  parties  had  gone  through 
a  ceremony  of  marriage  in  the  district  registry 
ten  years  before  the  adultery  of  the  wife,  there 
had  been  no  cohabitation.  The  court,  on  being 
satisfied  that  the  husband  had  done  all  in  his 
power  to  induce  his  wife  to  cohabit  with  him, 
granted  a  decree  nisi.  Waters  v.  Waters  and 
Gentel,  33  L.  T.  579. 

It  is  doubtful  whether  a  husband  who  has  been 
guilty  of  cruelty  and  desertion  can  obtain  a  judi- 
cial separation  on  the  ground  of  his  wife's  adul- 
tery. Lemprier  v.  Lempriere  and  Boebel,  1 
L.  R.,  P.  569. 

Bigamy  with  Adultery  of  Husband.] — Quaere, 
whether  a  husband's  bigamy  condoned  by  the 
wife  would  be  revived  by  his  subsequent  marital 
misconduct,  so  as  to  found  a  sentence  of  dis- 
solution of  marriage.  Ihtrness  v.  Fvrness,  2 
S.  &  T.  63  ;  29  I..  J.,  Mat.  133 ;  2  L.  T, 
439. 

In  a  suit  for  a  dissolution  of  marriage  on  the 
ground  of  bigamy  with  adultery,  there  should  be 
proof  of  adultery  and  bigamy  with  the  »ame 
woman.  Proof  of  a  bigamous  mamage  with 
one  woman  and  of  adultery  with  another  is  not 
sufficient.    Ilorne  v.  Home,  2  S.  &  T.  48. 

A.,  being  only  sixteen  years  of  age,  was  pri- 
vately married  to  B.,aged  thirty-six,  without  the 
consent  of  her  family.  On  its  being  discovered 
that  B.  was  an  unsuitable  husband  for  her,  A. 
was  removed  to  the  Continent,  and  never  saw  him 
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Again.  He  made  no  attempts  to  procure  cohabi- 
tation with  her,  and  subsequently  contracted  a 
bigamous  marriage  : — Held,  that  there  had  been 
a  reasonable  excuse  for  the  separation,  and  the 
marriage  dissolved  on  the  ground  of  B.'s  bigamy 
and  adultery.  Du  Terraux  v.  Dii  Terraux^  1 
S.  &  T.  665  ;  28  L.  J.,  Mat.  95. 


Abroad.]  —  Two   natural-bom    English 


subjects  were  married  in  England.  The  husband 
afterwards  went  to  America,  became  domiciled 
there,  and  there  committed  bigamy  and  adultery  ; 
the  wife  petitioned  for  a  dissolution  of  marriage. 
The  citation  and  a  copy  of  the  petition  were  per- 
sonally served  on  the  husband  in  America,  but 
he  did  not  appear : — Held,  that  notwithstanding 
the  hnsband*s  change  of  domicil,  the  court  had 
jurisdiction  to  dissolve  the  marriage.  Deck  v. 
Berk,  2  S.  &  T.  90 ;  29  L.  J.,  Mat.  129  ;  2  L.  T. 
543  ;  8  W.  R.  666. 

To  establish  bigamy  as  a  ground  for  the  sen- 
tence of  the  court,  there  must  be  proof  of  such 
a  ceremony  as,  but  for  the  former  marriage, 
would  constitute  a  valid  marriage.  If  the 
bigamy  relied  upon  took  place  abroad  or  in  a 
colony,  it  will  be  necessary  to  give  formal  proof 
of  the  marriage  law  of  that  country  or  colonv. 
BuH  v.  Burt,  2  S.  &  T.  88  ;  29  L.  J.,  Mat.  133  ; 
2  L.  T.  439 ;  8  W.  R.  652. 

Cmelty  eoupled  with  Adultery.] — To  a  suit  by 
a  wife  for  dissolution  of  marriage  on  the  ground 
of  adultery,  coupled  with  cruelty,  condonation 
of  the  cruelty  Is  no  bar.  Dempttter  v.  Dempsitcr, 
2  S.  &  T.  438 ;  31  L,  J.,  Mat.  20 ;  8  Jur.,  N.  S. 
44  ;  5  L.  T.  433. 

Where  it  is  necessary  for  a  petitioner  in  a  suit 
for  dissolution  of  marriage  by  reason  of  cruelty 
and  adultery  to  establish  two  points,  in  order  to 
obtain  the  prayer  of  the  petition,  the  court  will 
not,  even  if  dissatisfied  with  the  verdict  of  the 
jory  on  one  point,  send  that  down  for  a  new 
trial,  because  if  a  different  verdict  was  found  on 
that  point,  it  would  not  be  sufficient  to  ground 
the  relief  prayed.  Fitzgerald  v.  Fitzgerald,  10 
li.  T.  610. 

Adultery  luhieqiieiit  to  SeparatioiL.] — ^A 

wife  obtained  a  decree  of  judicial  separation  on 
the  ground  of  the  husband's  cruelty,  and  continued 
to  live  separate  from  him,  and  he  subsequently 
committed  adultery,  and  upon  proof  of  such 
adultery,  and  of  the  decree  for  judicial  separa- 
tion, the  court  made  a  decree  nisi  for  the  disso- 
lution of  the  marriage.  Bland  v.  Bland,  1  L.  R., 
P.  237  ;  35  L.  J.,  Mat.  104  ;  15  W.  R.  9. 

After  a  decree  of  divorce  k  mensd  et  thoro 
against  a  husband  for  cruelty,  the  wife  sued  for 
dLsoltttion  of  the  marriage,  on  the  ground  of 
adultery  committed  by  him  while  separate : — 
Held,  iimt  she  was  entitled  to  a  decree  of  divorce 
&  vinculo  matrimonii.  Ritchie  v.  Ritchie,  4  Macq. 
H.  L.  Gas.  162. 

A  wife,  who  has  obtained  a  decree  of  judicial 
separation  by  reason  of  her  husband's  adultery, 
may  afterwards  institute  a  suit  to  dissolve  the 
marriage  on  the  ground  of  her  husband's  adul- 
tery committed  subsequently  to  the  decree  for 
judicial  separation,  coupled  with  his  cruelty  to 
her  during  the  cohabitation.  Chreen  v.  Oreen,  3 
L.  R.,  P.  121  ;  43  L.  J.,  Mat.  6  ;  29  L.  T.  251 ;  21 
W.  R.  824. 

Diseretioii  of  Cronrt.] — On  the  petition  of 


a  husband,  the  wife's  adultery  and  his  cruelty 
being  in  issue,  the  jury,  by  their  verdict,  affirmed 
both  the  adultery  and  cruelty  ;  but  as  the  wife's 
drunken  habits  were  the  probable  cause  of  the 
husband's  violence,  the  court  exercised  the  dis- 
cretion given  it  by  20  &  21  Vict.  c.  85,  s.  31,  by 
dissolving  the  marriage.  The  drunken  violence 
of  the  wife  would  only  justify  such  force  on  the 
part  of  the  husband  as  might  be  necessary  for 
her  restraint.  Pearnian.  v.  Pear  man,  1  8.  &  T. 
601  ;  29  L.  J.,  Mat.  54  ;  8  W.  R.  274. 

Where  a  petitioner  has  been  guilty  of  adultery 
or  cruelty,  the  court  may,  in  tho  exercise  of  its 
discretionary  power,  refuse  to  decree  a  dissolu- 
tion of  the  marriage,  although  such  adultery  or 
cruelty  may  have  been  condoned.  Ooode  v. 
Goode  and  Ilanison,  2  S.  &  T.  2.>3  ;  30  L.  J., 
Mat.  105 ;  7  Jur.,  N.  S.  317  ;  4  L.  T.  122  ;  9 
W.  R.  552. 

A  wife  charged  her  husband  with  adultery  and 
cruelty.  The  cruelty  consisted  chiefly  in  acts 
not  of  great  violence,  but  shewing  a  want  of  self- 
control  on  the  part  of  the  husband  when  intoxi- 
cated, and  of  indignity : — Held,  sufficient,  coupled 
with  adultery,  to  authorize  the  court  to  dissolve 
the  marriage.  Waddell  v.  Waddell,  2  S.  &  T. 
584  ;  31  L.  J.,  Mat.  123 ;  8  Jur.,  N.  S.  623 ;  6 
L.  T.  552. 

Adultery  of  Husband  coupled  with  Desertion.] 

— A  husband  deserted  his  wife,  and  cohabited 
with  another  woman.  On  two  occasions  he  was 
taken  before  magistrates,  and  compelled  to  con- 
tribute to  her  support : — Held,  that,  nevertheless, 
she  was  entitled  to  a  dissolution  of  her  marriage 
by  reason  of  her  husband's  adultery,  coupled 
with  his  desertion.  Oliver  v.  Oliver,  5  Jur., 
N.  S.  606. 


Bof  ertion  must  be  against  Will  of  Wife.] 


— In  a  suit  by  a  wife  for  dissolution  of  marriage, 
on  the  ground  of  adultery  and  desertion  by 
her  husband,  it  appeared  that  the  parties  were 
married  in  1848,  and  that  shortly  afterwards  the 
husband  became  drunken  and  dissipated,  and  on 
many  occasions  ill-treated  her.  In  1852  he  sold 
off  part  of  their  furniture  to  buy  drink,  told  his 
wife  that  she  might  go  on  the  streets  for  a  living, 
and  then  left  her,  telling  her  that  he  was  going 
to  leave  B.,  where  they  resided,  and  that  she 
would  never  see  him  again.  He  then  left  B., 
and  was  absent  some  years.  The  wife  stayed 
in  the  house  a  fortnight  after  her  husband  had 
left  her,  and  then  removed,  and  took  up  her 
abode  with  her  sister,  who  lived  in  B.,  with  whom 
she  afterwards  resided  by  maintaining  herself, 
without  ever  receiving  any  assistance  from  her 
husband.  She  made  no  inquiries  after  him  until 
1858,  when,  having  discovered  that  he  was  living 
with  another  woman  at  B. ,  application  was  made 
to  him  on  her  behalf  to  do  something  towards 
her  support.  He  refused.  It  did  not  appear  that 
the  husband  knew  where  his  wife  resided  after  he 
left  her.  The  court  refused  to  decree  a  dissolu- 
tion of  marriage,  holding  that  desertion  was  not 
proved,  as  there  was  no  evidence  that  when  the 
parties  separated  the  husband  went  away  against 
the  will  of  the  wife,  but,  on  the  contrary,  it  ap- 
peared highly  probable  that  they  parted  by 
mutual  consent.  Smith  v.  Smith,  1  S.  &  T.  359  ; 
28  L.  J.,  Mat.  27. 

Ko  Attempt  to  see  Wife.] — In  1856  a  hus- 
band having  obtained  an  appointment  in  the 
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Commissariat,  left  England  and  his  wife  for 
China.  Daring  his  absence  he  frequently  ^vrote 
to  her  in  affectionate  terms,  expressed  regret  for 
|)ast  misconduct,  and  promised  amendment,  but 
in  no  one  letter  did  he  suggest  a  desire  to  return 
to  cohabitation,  and  in  some  he  stated  an  inten- 
tion never  to  visit  England  again.  Each  letter 
contained  a  demand  for  pecuniary  assistance.  To 
another  person  he  stated  that  he  had  accepted 
the  appointment  in  China  because  he  was  miser- 
able at  home.  In  1859  he  returned  to  England, 
continued  to  press  his  wife  for  money,  but  gave 
no  address,  and  made  no  attempt  to  see  her  or 
her  friends.  Adultery  was  proved  : — Held,  that 
the  wife  was  entitled  to  a  dissolution  of  her  mar- 
riage by  reason  of  the  adultery,  coupled  with  de- 
sertion, of  her  husband.  Lawrence  v.  Latorencc, 
2  S.  &  T.  575  ;  31  L.  J.,  Mat.  145  ;  8  Jur.,  N.  Si 
972  ;  6  L.  T.  550. 


Impriaoimient  of  Hnsband.] — A.,  on  the 

4th  of  October,  1854,  deserted  his  wife  without 
reasonable  excuse,  and  never  returned  to  her 
again.  On  the  16th  of  November,  1856,  he  was 
arrested  on  a  charge  of  felony,  and  was  subse- 
quently convicted  and  sentenced  to  four  years' 
penal  servitude.  Between  the  4th  of  October, 
1854,  and  the  16th  of  November,  1856,  he  vras 
twice  imprisoned  for  debt ;  on  the  first  occasion 
for  seven,  on  the  second  for  nineteen  days.  These 
facts  having  been  proved  in  a  suit  by  the  wife, 
commenced  before  the  expiration  of  the  term  of 
penal  servitude,  for  a  dissolution  of  marriage  on 
the  ground  of  adultery  and  desertion  : — Held, 
that  the  husband  had  been  guilty  of  desertion  for 
two  vears  and  upwards.  Astropc  v.  AstrapCj  29 
L.  J.',  Mat.  27. 


Condition  Impoaod  by  Wife  as  to  Benewal 


of  Cohabitation.] — A  husband  in  1851  left  his 
wife,  and  never  after^vards  lived  with  her  or 
contributed  to  her  support.  He  visited  her 
occasionally,  and  at  an  interview  in  1854  the 
wife  offered  to  renew  cohabitation,  provided  he 
would  give  up  gambling  and  drinking.  He 
refused  to  do  so,  and  only  twice  went  to  her 
again,  on  one  occasion  asking  her  to  sign  a  paper, 
undertaking  not  to  trouble  him  any  more.  Prior 
to  the  wife's  conditional  offer  to  renew  cohabita- 
tion, he  had  formed  an  adulterous  connexion 
v(ith  another  woman,  with  whom  he  continued 
to  live,  refusing  in  1858  to  leave  her,  and  stating 
that  he  had  washed  his  hands  of  his  wife,  and 
would  have  no  more  to  do  with  her  : — Held,  that 
though  the  wife  had  annexed  a  condition  to  a 
renewal  of  cohabitation,  the  refusal  of  the 
hiftband  to  abandon  his  bad  habits,  when  viewed 
in  connexion  with  the  other  facts  of  the  case, 
amounted  to  desertion  from  that  time.  Gibson 
V.  GibsoHj  29  L.  J.,  Mat.  25. 

Desertion  by  Wife.] — Judicial  separation  de- 
creed by  reason  of  the  wife's  desertion  of  her  hus- 
band for  two  years  and  upwards  without  reason- 
able cause.  Millar  v.  MUlar,  8  P.  D.  187 ;  32 
W.  R.  95. 

* 

I>e8ertion  oompleted  after  Commenoement  of 
8iiit_Amendment  of  Petition.] — Where  an  un- 
defended suit  (in  which  no  appearance  had  been 
entered  on  behialf  of  the  respondent)  for  dissolu- 
tion on  the  ground  of  the  respondent's  adultery 
and  cruelty,  was  part  heard,  and  the  court-  was 
.satisfied  with  the  evidence  adduced  on  behalf  of 


the  petitioner  in  confirmation  of  the  charge  of 
adultery  alleged  against  the  respondent,  but  ad- 
journed the  case  for  the  production  of  further 
evidence  as  to  the  alleged  charges  of  cruelty : 
the  court  granted  leave  to  amend  the  petition 
by  adding  the  charge  of  desertion  ;  the  requisite 
two  years,  though  complete  at  the  time  of  the 
making  of  the  application,  not  having  been  com- 
pleted until  subsequent  to  the  filing  of  the  peti- 
tion in  the  suit.  KettletceU  v.  KettUtceU^  41 
L.  T.  737. 

Wife*s  Petition  withdrawn  at  Hearing— Fresh 
Petition  Filed  after  Delay.] — The  respondent 
eloped  with  a  Miss  S.  on  the  2nd  January,  1877^ 
leaving  his  wife  destitute.  On  the  16th  of  April, 
1877,  she  filed  a  petition  for  divorce  on  the 
ground  of  his  adultery  and  cruelty,  but  withdrew 
the  petition  at  the  hearing  on  the  22nd  of  No- 
vember, 1877,  it  being  doubtful  on  the  evidence 
whether  the  charge  of  cruelty  could  be  sustained: 
On  the  12th  of  February,  1880,  she  filed  a  fresh 
petition  praying  for  a  decree  on  the  ground  of  the 
respondent's  adultery  and  desertion.  The  re- 
spondent had  never  contributed  towards  her  sup- 
port since  he  left  her  in  1877,  and  he  was  still 
living  with  Miss  S.  when  the  copy  petition  and 
citation  were  served  on  him  on  the  25th  of  Feb- 
ruary, 1880  : — Held,  that  the  petition  was  well 
presenteil,  and  that  the  i)etitioner  was  entitled  to 
a  decree  on  the  ground  of  the  respondent's  adul- 
tery and  desertion.  Ktmpp  v.  Knapp^  6  P.  D: 
10  ;  49  L.  J.,  P.  69  ;  43  L.  T.  384  ;  29  W.  R.  80. 

Cruelty,  and  not  Adultery,  Proved.] — In  a 

suit  for  dissolution  of  marriage  on  the  ground  of 
cruelty  and  adultery,  if  one  of  the  chai^ges  only 
is  established,  the  petitioner  is  entitled  to  a 
decree  of  judicial  separation  without  the  consent 
of  the  respondent.  Brmnfield  v.  Br om field y  41 
L.  J.,  Mat.  17  ;  26  L.  T.  264. 

In  a  suit  for  dissolution  by  a  wife  on  the 
ground  of  her  husband's  adultery  and  cruelty, 
the  husband's  cruelty  only  was  established,  and 
the  court  granted  the  wife  a  decree  of  judicial 
separation,  noti^iithstanding  that  she  had  been 
proved  guilty  of  adultery.  The  husband  subse- 
quently sought  for  a  reversal  of  the  decree  on 
the  ground  that  the  wife's  adultery  barred  her 
right  to  relief.  The  court,  on  a  review  of  the 
circumstances,  rescinded  the  decree  and  dismissed 
the  petition,  but  intimated  an  opinion  that  adul- 
tery on  the  part  of  a  wife  does  not  necessarily 
bar  her  right  to  relief  in  the  case  of  her 
husband's  cruelty.  OroMt  v.  Gro9»i,  3  L.  R.,  P. 
118  ;  42  L.  J.,  Mat.  69  ;  28  L.  T.  371  ;  21  W.  R. 
551. 

The  court  refused  to  grant  a  decree  of  judicial 
separation  on  the  ground  of  the  husband's 
cruelty  where  the  wife  had  committed  adultery, 
being  of  opinion  that  she  did  not  require  the 
protection  of  the  court.    Ih. 


3,  What  constitutes  Cbueltt. 
a.  In  HuBband. 

Bodily  I^jory  or  Beasonable  Apprehension 
thereof] — Bodily  injury,  reasonable  apprehen- 
sion thereof,  or  injury  to  health,  are  the  general 
tests  of  legal  cruelty,  Tomliins  v.  Tomkins^ 
1  S.  &  T.  168. 

When  a  question  of  cruelty  comes  before  a 
jury  as  a  ground  for  judicial  separation,  the  jury 
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ifl  to  determine,  not  only  whether  the  acts 
complained  of  were  done,  but  whether  they 
constitute  legal  cruelty.    lb. 

To  entitle  a  person  to  a  decree  of  judicial 
separation  on  the  ground  of  cruelty,  the  acts 
relied  on  must  be  of  such  a  nature  as  to  shew 
that  further  cohabitation  is  unsafe  ;  there  must 
be  proof  of  ill-treatmeat  and  bodily  injury,  or 
of  a  reasonable  apprehension  of  such  bodily 
injury.  CurfU  v.  CurtU,  1  S.  &  T.  192  ;  27  L.  J., 
Mat.  73.    Affirmed,  28  L.  J.,  Mat.  55. 

Whatever  may  be  the  cause  or  motive  of  a 
husband's  misconduct,  the  wife  is  entitled  to  the 
protection  of  the  court,  if  cohabitation  is  ren- 
dered unsafe,  unless  she  is  herself  greatly  to 
blame,    lb. 

A  decree  of  judicial  separation,  on  the  ground 
of  cruelty,  will  not  be  granted,  unless  the  court 
is  satisfied  that  further  cohabitation  is  unsafe. 
Smullwtml  V.  Smailwood,  2  S.  &  T.  397  ;  31  L.  J., 
Mat.  3  ;  8  Jur.,  N.  S.  63 ;  5  L.  T.  324  ;  10  W.  R. 
65. 

Where  the  evidence  shewed  that  a  wife  had 
reasonable  ground  for  apprehending  personal 
violence  if  she  returned  to  live  with  her 
husband  -. — Held,  that  ^e  was  warranted  in 
presenting  her  suit,  though  one  object  might 
have  been,  that  she  might  have  access  to  her 
children.  Coohe  v.  Coohe,  3  8.  &  T.  126  ;  32 
L.  J.,  Mat.  154  ;  9  Jur.,  N.  S.  754  ;  8  L.  T.  644  ; 
1 1  W.  R.  957. 

Continual  quarrels  between  husband  and 
wife,  caused  by  his  acts  of  adultery,  and  leading 
to  violence  of  demeanour,  and  occasional  acts  of 
violence  on  his  part,  inducing  mental  and  bodily 
«uffcring  in  the  wife,  amount  to  cruelty.  Knight 
V.  Knight,  4  S.  &  T.  103  ;  84  L.  J.,  Mat.  112  ; 
11  Jur.,  N.  S.  568  ;  11  L.  T.  252. 

A  wife  is  not  entitled  to  a  decree  for  a  divorce 
&  mensa  ct  tboro  on  the  ground  of  cruelty  of 
her  husband,  unless  it  is  proved  by  reliable 
evidence  that  he  has  treated  her  with  violence, 
physical  or  moral,  dangerous  to  her  life  or  health, 
K)  that  cohabitation  is  for  her  unsafe ;  and 
further,  that  her  troubles  are  not  owing  to  mis- 
conduct of  her  own.  M-Kcerer  v.  Knerer,  11 
Ir.  R.,  Bq.  26. 

K  force,  whether  physical  or  moral,  is  syste- 
matically exerted  by  a  husband  to  compel  the 
submission  of  his  wife,  in  such  a  manner,  to 
such  a  degree,  and  during  such  a  length  of  time, 
as  to  break  down  her  health  and  render  a  serious 
malady  imminent,  it  is  legal  cruelty,  and  she 
will  be  entitled  to  a  judicial  separation.  Kelly 
Y.  KeUy,  2  L.  R.,  P.  31 ;  39  L.  J.,  Mat.  9.  Affirmed 
on  appeal,  2  L.  R.,  P.  59  ;  39  L.  J.,  Mat.  28  ;  22 
L.  T.  308  ;  18  W.  R.  767. 

Cruelty  is  in  its  character  a  cumulative  charge, 
ft  must  be  sustained  and  evince  a  continued 
want  of  self-control,  and  it  must  be  referable  to 
permanent  causes  so  as  to  endanger  the  future 
safety  of  the  wife's  person  or  health.  Where  the 
chaiges  were  confined  to  three  days  alone  of  a 
cohabitation  of  three  years,  the  court  held  that 
the  legal  offence  of  cruelty  had  not  been  com- 
mitted. Plowden  v.  Plowden,  23  L.  T.  266  ; 
18  W.  R.  902. 

The  essential  feature  of  cruelty  (such  as,  when 
coupled  with  adultery,  will  entitle  a  wife  to  a 
divorce)  is,  that  there  must  be  actual  violence  of 
such  a  character  as  to  endanger  personal  health 
or  safety,  or  there  must  be  a  reasonable  appre- 
hension of  it.  Milford  v.  Mil/ord,  37  L.  J., 
Mat.  77— H.  L.     Affirming  1  L.  R.,   P.  295 ; 


36   L.  J.,  Mat.  30 ;   15  L.  T.  392  ;   15   W.  R. 
319. 

Single  Acts  of  Violenee.]— A  single  act  of  per- 
sonal violence  by  a  husband  towards  his  wife, 
not  producing  any  considerable  injury  to  the 
person  and  not  repeated,  is  not,  although  un- 
warrantable, sufficient  to  found  a  decree  of  judi- 
cial separation.  Smullwood  v.  Sumllwottd,  2  8. 
&  T.  397  ;  31  L.  J.,  Mat.  3  j  8  Jur.,  N.  8.  63  ; 
5  L.  T.  324  ;  10  W.  R.  65. 

But  where  one  act  of  violence  is  of  such  a 
character  as  to  found  a  reasonable  apprehension 
of  further  violence  in  case  of  cohabitation,  the 
wife  is  entitled  to  the  protection  of  the  court. 
Reeves  v.  Reetci,  3  S.  &  T.  139  ;  32  L.  J.,  Mat. 
178;  8L.  T.  174;  10  W.  R.  111. 

When  the  evidence  of  actual  violence  used  by 
a  husband  towards  the  wife  is  not  sufficient  of 
itself  to  warrant  a  decree  on  the  ground  of 
cruelty,  the  court  will  take  into  consideration 
his  general  conduct  towards  her,  and  if  this  is  of 
a  Character  tending  to  degrade  the  wife,  and  sub- 
jecting her  to  a  course  of  annoyance  and  in- 
dignity injurious  to  her  health,  wUl  feel  itself  at 
liberty  to  pronounce  the  cruelty  proved.  Swat- 
mun  v.  Sioatman,  4  S.  &  T.  135. 

Where  a  husband  threatened  to  cut  his  wife^s 
throat,  but  did  not  accompany  the  threat  with 
any  act  of  violence,  and  subsequently,  after  co- 
habitation had  ceased,  broke  into  the  house  in 
which  his  wife  was  living,  and  kicked  through 
her  bedroom  door : — ^Held,  that  these  acts  did 
not  amount  to  legal  cruelty.  Brown  v.  Brown, 
14  W.  R.  318. 

Act  of  Violenoe  under  Cerebral  Excitement.] 
— Acts  of  violence  committed  under  the  influence 
of  an  acute  disoixler,  such  as  brain  fever,  where, 
the  disorder  having  been  subdued,  there  is  no 
danger  of  their  recurrence,  would  not  be  a 
ground  for  a  decree  of  judicial  separation. 
Alitor,  if  the  result  of  such  disease  is  a  new  con- 
dition of  the  brain,  rendering  the  person  liable 
to  ungovernable  fits  of  passion,  which  would 
make  further  cohabitation  dangerous.  Curtis  v. 
Curtis,  1  8.  &  T.  192  ;  27  L.  J.,  Mat.  74. 

A  husband  for  many  years  led  a  life  of  gross 
intemperance,  and  on  various  occasions,  appa- 
rently whilst  suffering  from  delirium  tremens, 
ti'eated  his  wife  with  cruelty  :— Held,  that  as 
she  could  not  return  to  cohabitation  without  in- 
curring gi'eat  peril  of  a  renewal  of  the  bodily 
injuries  before  inflicted  on  her,  she  was  entitled 
to  a  decree  of  judicial  separation.  Marsh  v. 
Marsh,  1  S.  &  T.  312  ;  28  L.  J.,  Mat.  13  ;  5  Jur., 
N.  S.  46. 

When  acts  of  violence  towards  a  wife  were 
proved,  and  at  times  a  state  of  cerebral  excite- 
ment arising  from  the  fatigues  and  anxieties  of 
business  connected  with  some  of  the  acts  of  vio- 
lence :— Held,  that  renewed  cohabitation  would 
be  attended  with  such  a  liability  to  the  recur- 
rence of  ungovernable  passion  and  cerebral  ex- 
citement as  would  make  cohabitation  unsafe  to 
the  wife,  and  that  she  was,  therefore,  entitled  to 
a  decree  of  judicial  separation.  Martin  v.  Mar^ 
tin,  29  L.  J.,  Mat.  106  ;  8  W.  R.  367. 


By  Iniane  Person.]— But  cruelty  com- 


mitted by  an  insane  pei*son  is  no  ground  for  a 
judicial  separation.  Hall  v.  HalL  3  S.  &  T.  347  ; 
S3  L.  J.,  Mat.  65  ;  9  L.  T.  810. 
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ging  her  about  a  room,  and  tho  admission  by  the 
husband  that  he  had  once  8lap|>ed  her  face,  is- 
sufficient  for  a  divorce  by  reason  of  cruelty. 
Saunders  v.  Saunders,  1  Rob.  Ec.  Rep.  549. 

Spitting  in  a  wife's  face,  combined  with  other 
acts  of  violence,  constitutes  craeltj.  A  test  of 
injuries,  such  as  spitting  in  the  face,  is  the  sense 
in  which  they  are  received.  If  not  resented  at 
the  time,  less  weight  will  be  attached  to  the 
charge  when  brought  forward.  Waddell  v. 
WaddelU  2  S.  &  T.  584  ;  31  L.  J.,  Mat.  123  ;  8 
Jur.,  N.  S.  623  ;  6  L.  T.  552. 


Habitual  Dnmkenness.] — Drunkenness,  even 
when  accompanied  by  acts  of  considerable  vio- 
lence, is  not  a  substantial  gi-ound  for  a  decree  of 
judicial  separation.  Scott  v.  Scott,  29  L.  J., 
Mat.  04. 

The  court  will  not  grant  a  decree  of  judicial 
separation  to  protect  a  wife  from  mere  unhappi- 
iiess  resulting  from  an  ill-assorted  marriage,  nor 
from  the  destruction  of  domestic  comfort  caused 
by  drunkenness.  Iludstm  v.  Hudson,  3  8.  k.  T. 
314  ;  12  W.  R.  354. 

On  the  question  of  cruelty,  the  court  will  not 
consider  the  liability  of  danger  which  a  wife 
would  incur  by  returning  to  cohabitation  with 
a  husband  subject  to  uncontrollable  fits  of 
drunkenness,  such  husband  having  used  a  cer- 
tain amount  of  violence  to  the  wife  while  under 
the  influence  of  drink  ;  and  particular  acts  of 
violence  wiU  be  viewed  in  connexion  with  tho 
cumulative  misconduct  of  the  married  life. 
Power  V.  Power,  4  S.  &  T.  173  ;  34  L.  J.,  Mat.  137 ; 
11  Jur.,  N.  S.  800 ;  13  L.  T.  824  ;  13  W.  R. 
1113. 

Where  a  husband  prayed  for  restitution  of 
conjugal  rights,  and  it  was  proved  that  he  had 
been  an  habitual  drunkard,  but  for  the  last 
eighteen  or  twenty  months  had  not  given  way  to 
intemperance,  the  court,  upon  hearing  the  evi- 
dence of  cruelty  given  by  the  respondent,  was 
not  satisfied  that  she  had  proved  legal  cruelty, 
or  that  it  would  be  unsafe  for  her  to  return  to 
cohabitation,  and  decreed  restitution  cf  conju- 
gal rights.    Jluj-ton  v.  liuxton,  5  L.  R.,  Ir.  19. 

Kegleet.] — Indifference,  neglect,  aversion  to  a 
wife's  society,  and  cessation  of  matrimonial  in- 
tercourse, without  personal  violence  or  woitls  of 
menace,  though  the  husband  may  be  carrying  on 
an  adulterous  intercourse  with  a  servant  in  the 
same  house  in  which  he  is  living  with  his  wife, 
do  not  amount  to  legal  cruelty.  Cmisen  v. 
Cousen,  4  S.  &  T.  164  ;  34  L.  J.,  Mat.  139  ;  11 
Jur.,  N.  S.  656  ;  12  L.  T.  712. 

Neglect,  silence,  shunning  the  wife's  company, 
and  declarations  by  the  husband  that  he  will 
never  cohabit  with  her,  do  not  constitute  that 
cruelty  and  maltreatment  in  rcs{)ect  of  which 
tho  law  would  grant  to  the  wife  a  divorce  k 
mensi\  et  thoro.  Pater  son  v.  Pater  son,  3  H.  Ij. 
Oas.  308. 

Actual  personal  violence,  or  the  immediate 
menace  of  it,  is  not  the  only  ground  of  mal- 
treatment in  respect  of  which  such  a  divorce 
will  be  granted.    Ih. 

Undue  Attention  to  Servant  oausing  Wife's 
Jealousy.] — On  a  wife's  petition  for  judicial 
separation  by  reason  of  her  husband's  cruelty 
towards  her,  certain  acts  of  violence  on  his  part 
being  admitted,  which  took  place  in  disputes 
between  the  parties  arising,  at  least  in  part,  out 
of  the  wife's  jealousy  of  a  maid-servant,  the 
court  took  into  consideration  the  position  in 
which  the  wife  was  placed  in  the  family  by 
i-cason  of  any  authority  or  control  exercised 
over  her  by  the  servants  by  the  direction  of  the 
husband,  and  the  state  of  the  wife's  feelings 
arising  from  reasonable  suspicions  of  undue 
familiarity  between  the  husband  and  a  maid- 
servant.    Antliony  v.  AiUhony,  1  S.  &  T.  594. 

Spitting  in  Wife's  Face.]— Spitting  in  a 

■rif  e's  face,  accompanied  with  pushing,  and  drag- 


Causing  Insult  to  Wife.]— When  a  husband 
assaults  his  wife  in  the  street  in  such  a  manner 
as  to  induce  a  passer-by  to  believe  her  to  be  and 
to  treat  her  as  a  prostitute,  although  he  has  in- 
flicted no  personal  injury  upon  her,  yet  he  is- 
guilty  of  cruelty.  Milner  y,  Milner,  4  S.  &  T. 
240. 

ConstmotiTe  Cruelty.] — It  is  an  essential  ele- 
ment of  constructive  cruelty  that  the  acts  should 
be  done  in  the  presence,  and  so  directly  shock 
the  sensibility,  of  the  injured  parent.  Manning 
V.  Manning,  6  Ir.  R.,  Eq.  417  ;  7  Id.  520. 

Acts  of  cruelty  towards  children  committed  in 
the  presence  of  the  mother  may  amount  to  cruelty 
to  her.  Suggate  v.  Suggate,  I  S.  &  T.  489  ;  28 
L.  J.,  Mat.  46  ;  5  Jur.,  N.  S.  127. 

A  husband  constantly  abused  and  swore  at  his 
wife,  and  refused  to  provide  delicacies  ordered 
by  her  doctor.  He  also  used  threats  towards 
her,  and  on  several  occasions  wantonly  beat  her 
child  in  her  presence  : — Held,  that  such  conduct 
did  not  constitute  log&l  cruelty,  it  not  appearing 
that  the  wife  had  suffered  in  health  in  conse- 
quence of  it,  or  been  apprehensive  for  her  per- 
sonal safety.  Birch  v.  Birch, i2  L.  J.,  Mat.  23  ; 
28  L.  T.  40  ;  21  W.  R.  463. 

Semble,  that  the  wanton  ill-treatment  of  a 
child  in  the  mother's  presence  and  for  the  pur- 
IX)sc  of  giving  her  pain,  would,  if  carried  to  such 
an  extent  as  to  affect  the  mother's  health,  con- 
stitute legal  cruelty.    Ih, 


Maltese  Law.] — By  the  law  of    Malta 


giievous  wrongs  (ingiurie  gravi)  are  grounds  for 
judicial  separation,  though  they  may  not  amount 
to  cruelty  such  as  would  entitle  to  separation  by 
English  law,  being  moral  wrongs  and  not  physical 
injuries.  Sant  v.  Sant,  6  L.  R.,  P.  C.  370  ;  43 
L.  J.,  P.  C.  73  ;  30  L.  T.  415  ;  22  W.  R.  713. 

Semble,  that  cruelty  to  children  comes  under 
the  head  of  "  ingiurie  gravi."     Ih. 

Communication  of  Disease.] — In  support  of  a 
charge  of  cruelty,  evidence  was  given  that  the 
wife  was  infect^  with  disease,  and  that  she  had 
not  been  unchaste  before  marriage  or  unfaithful 
after  it ;  but  there  was  no  evidence,  beyond  the 
presumption  arising  from  the  state  of  the  wife^ 
that  the  husband  had  ever  suffered  from  the 
disease.  The  husband  positively  denied  that  he 
ever  was  diseased.  The  jury  fo.und  that  the  hus- 
band was  guilty  of  cruelty : — Held,  that  thero 
was  not  suflicient  evidence  to  support  the  verdict. 
Morphrtt  v.  Morphctt,  1  L.  R.,  P.  702  ;  38  L.  J., 
Mat.  23 ;  19  L.  T.  801  ;  17  W.  R.  471. 

To  a  husband's  petition  for  restitution  of  con* 
jugal  rights  the  wife  pleaded  cruelty,  viz.,  the 
wilful  communication  of  an  infectious  disease. 
The  husband  denied  the  charge,  and  on  examiua- 
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tion  by  medical  men  no  trace  of  disease  conld  be 
foand  upon  him  : — Held,  first,  that  it  deyolved 
npon  the  wife  to  establish  affirmatiycly  that  her 
hnsband  having  the  disease  himself,  knew,  either 
from  medical  advice  or  from  the  obvious  character 
of  the  symptoms,  that  he  had  a  disease,  that  it 
was  an  infections  disease,  and  that  it  existed  in 
snch  a  stage  and  form  that  connexion  with  his 
wife  was  at  least  distinctly  dangerous.    Jh, 

Held,  secondly,  that  in  the  absence  of  actual 
proof  of  the  existence  of  disease  in  him,  it  was 
incumbent  on  the  wife,  in  the  medical  evidence 
addaoed  in  support  of  her  charge,  to  lay  the 
foundation  for  a  scientific  conclusion  which  snould 
take  the  place  of  such  proof,  and  from  which  the 
jniy  could  argue  with  reason,  first,  to  the  charge 
of  knowledge,  and  through  that  to  the  charge  of 
wilfulness.    Ih. 

Held,  thirdly,  that  the  verdict  of  the  jury 
having,  in  absence  of  sach  actual  or  scientific 
proof,  been  for  the  wife,  the  husband  was  entitled 
to  a  new  trial,  the  wife^s  costs  in  the  previous 
trial  being  first  paid  by  hiim.    lb. 

Weight  given  by  the  court  to  a  wife's  evidence 
of  unnatural  connexion  had  or  attempted  to  be 
had  with  her  by  the  husband,  and  to  evidence 
tending  to  prove  the  existence  of  gonorrhoea,  and 
of  its  wilful  communication  by  husband  to  wife. 

2V V.  ^' ,  3  B.  &  T.  234 ;  9  Jur.,  N.  S. 

1203  ;  9  L.  T.  265. 

But  in  an  undefended  suit  the  court  refused  to  | 
admit  evidence  that  the  respondent  had  infected 
the  petitioner  with  the  venereal  disease,  there ' 
being  no  idlegation  in  the  petition  that  cruelty 
of  that  nature  had  been  committed,  although 
there  was  a  general  charge  of  crueltv.  Stpdrcn 
V.  Squiret,  3  S.  &  T.  641 ;  33  L.  J."  Mat.  172  ; 
10  Jur.,  N.  S.  756  ;  12  W.  R.  1028. 

A  husband^s  state  of  health  must  be  within 
his  own  knowledge ;  therefore,  if  he  is  charged 
with  having  communicated  to  his  wife  a  loath- 
some disease,  and  being  a  competent  witness, 
does  not  come  forward  to  assert  his  ignorance, 
the  court  will  hold  the  charge  of  wilful  infection 
established.  Brown  v.  Brown ^  35  L.  J.,  Mat. 
13  ;  11  Jut.,  N.  S.  1027  ;  13  L.  T.  645  ;  14  W.  R. 
149. 

If  a  husband,  knowing  that  he  is  in  such  a 
state  of  health  that  by  having  connexion  with 
his  wife  he  will  run  the  risk  of  communicating 
the  venereal  disease  to  her,  recklessly  has  con- 
nexion with  her,  and  thereby  communicates  the 
disease  to  her,  he  is  guilty  of  crueltv.  Bitardman 
V.  Boardman,  1  L.  R.,  P.  233 ;  14  W.  R.  1024. 

Vimatiiral  Praotices.] — A  wife's  evidence  of 
unnatural*  connexion  had,  or  attempted  to  be 
had,  with  her  by  the  husband,  is  not  sufiicient  to 
establish  such  a  charge.  X.  v.  3'.,  3  S.  &  T.  234  ; 
9  Jur.,  N.  S.  1203  ;  9  L.  T.  266. 

b.  In  Wife. 

Personal  Tiolenee.] — A  hnsband*  will  be  en- 
titled to  the  protection  of  the  court  where  the 
wife's  passions,  from  whatever  cause,  arc  so  little 
under  control  that  she  is  in  the  habit  of  using 
personal  violence  to  her  husband,  from  which 
nabit  he  may  be  in  danger  of  bodily  injury, 
though  no  actual  serious  injury  has  been  inflicted. 
White  v.  White,  1  8.  &  T.  591 ;  6  Jur.,  N.  8.  28  ; 
1  L.  T.  197. 

Though  the  physical  effects  of  a  wife's  violence 
may  not  generally  be  so  serious  to  the  personal 


safety  of  the  husband  as  the  effects  of  his  violence 
towards  her,  yet  the  moral  result  of  the  wife's 
violence  to  all  the  proper  relations  of  married  life 
is  so  serious  that  tne  court  will  interfere,  and  not 
drive  the  husband  to  the  necessity  of  meeting 
force  by  force.  Pritchard  v.  Pritchard,  3  S.  & 
T.  523  ;  10  Jur.,  N.  S.  830  ;  10  L.  T.  789  ;  S.  C, 
nom.  Pichard  v.  Plckard,  33  L.  J.,  Mat.  158 ; 
13  W.  R.  188. 

Where  a  husband  petitioned  for  a  judicial 
separation  on  the  gix>und  of  cruelty,  consisting 
of  acts  of  personal  violence  by  the  wife,  the 
court,  although  it  appeared  that  the  husband's 
safety  was  not  endangered,  granted  a  decree  on 
the  ground  that  by  refusing  to  act  in  such  a  case 
it  would  impose  on  the  husband  the  necessity  of 
meeting  force  by  force.  Fitrth  v.  Forth ,  36 
L.  J.,  Mat.  122  ;  16  L.  T.  574  ;  15  W.  R.  1091. 

Constrnctive  Cruelty.] — The  doctrine  of  con- 
structive cruelty  is  confined  to  cases  of  cruelty 
practised  by  a  husband  upon  the  children  in  the 
presence  of  their  mother,  and  ought  not  to  be 
applied  to  cases  of  mere  neglect,  nor  where  the 
wrongdoer  is  the  wife.  Cruelty  must  amount  to 
violence,  physical  or  moral,  cndangeriug  per- 
sonal health  and  safety,  and  cruelty  practised  by 
a  mother  towards  a  child  in  the  absence  of  the 
father,  is  not  legal  cruelty  by  the  wife  to  the 
husband.  Sugyate  v.  Svggate,  1  S.  &  T.  489  ;  28 
L,  J.,  Mat.  46  ;  5  Jur.,  N.  8. 127, 

4.  What  constitutes  Desebtiok. 

90  A  21  Yiot.  0.  85,  s.  16,  is  not  BetrospectiTe.] 

— A  husband,  in  1833,  deserted  his  wife  without 
cause.  They  never  afterwards  lived  together. 
In  1850  the  wife  rejected  an  offer  made  to  her 
by  the  husband  to  live  with  her  again  : — Held, 
that  the  wife  was  not  entitled  to  a  judicial  sepa- 
ration on  the  ground  of  *'  desertion  without  cause 
for  two  years  and  upwaixis,"  within  20  &  21 
Vict.  c.  85,  s.  16,  as  that  section  had  not  a  retro- 
spective ojjeration,  and  that  there  had  been  no 
desertion  since  that  act  passed.  Brooke*  v. 
Brookes,  1  8.  k  T.  .-26 ;  28  L.  J.,  Mat.  38  ;  7 
W.  R.  143. 

Facts  eonstituting,  Vary.]— The  facts  which 
constitute  desertion,  as  ground  for  a  decree,  vary 
with  the  circumstances  and  mode  of  life  of 
the  married  pereons.  So  long  as  a  husband 
treats  his  wife  as  a  wife,  by  maintaining  such 
degree  and  manner  of  intercourse  as  might 
naturally  be  expected  from  a  husband  of  his 
calling  and  means,  he  cannot  be  said  to  have 
I  deserted  her.  Wllliamjt  v.  WiWains,  3  8.  &  T. 
547. 

Mast  be  for  Two  Tears,  and  against  the  Will 
of  the  Wife.] — ^A.  left  his  home  at  Birkenhead  in 

1843,  and  left  unanswered  letters  from  his  wife, 
telling  him  that  an  execution  was  in  the  house. 
She  was  obliged  to  go  into  lodgings,  and  subse- 
quently supported  herself  as  a  governess.     In 

1844,  A.  made  by  letter  some  vague  offer  of  re- 
joining her,  and  in  1848  wrote,  bidding  farewell 

i  for  ever : — Held,   that  there  was  a  wilful  de- 
,  sertion  of  the  wife  in  the  winter  of  1843-44,  and 

no   distinct  offer  afterwards    to    find  another 
'  home.     Oudlipp  v.  Cudlijfjfy  1  8.  &  T.  229  ;  27 

L.  J.,  Mat.  64. 
Where  the  offence  of  desertion  without  cause 
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for  two  years  is  once  completed,  the  wife  de- 
serted has,  at  lea«t  since  the  20  &  21  Vict  c.  85, 
s.  16,  came  into  operation,  a  complete  right  to 
the  relief  given  by  the  statnte,  although  the  other 
party^  may,  subsequently  to  the  two  years,  have 
made  a  bon&  fide  offer  to  return.  Cargill  v.  Car- 
gill,  1  S.  A:  T.  235 ;  27  L.  J.,  Mat.  69  ;  4  Jur., 
N.  S.  764. 

A  husband,  having  sent  his  wife  to  her  fathcr^s 
house,  together  wiUi  a  letter,  in  which  he  ex- 
pressed a  deteimination  never  to  live  with  her 
again,  sold  his  furniture  and  proceeded  to 
Australia.  After  an  absence  of  seven  years  he 
wrote  to  his  wife,  proposing  that  they  should 
again  cohabit  together : — Held,  that  the  offence 
of  desertion  having  been  pei*f ected,  the  wife  has 
a  right,  of  which  die  cannot  be  deprived  without 
her  concurrence,  to  proceed  for  a  judicial  separa- 
tion, notwithstanding  a  bona  fide  offer  be  sub- 
scquently  made  by  the  husband  to  return  to 
cohabitation.    lb. 

To  sustain  the  charge  of  desertion,  the  act  relied 
on  as  such  must  have  been  done  contrary  to  the 
will  of  the  person  charging  it.  Ward  v.  Ward^ 
1  a  &  T.  185  ;  27  L.  J.,  Mat.  63. 

A  husband  who,  by  his  ill-treatment,  compels 
his  wife  to  separate  from  him,  and  afterwards 
i-efuses  to  receive  her  again,  is  guilty  of  deser- 
tion. Graves  v.  Graves,  3  S.  &  T.  350  ;  33  L.  J., 
Mat.  66  ;  10  Jur.,  N.  S.  646  ;  10  L.  T.  273  ;  12 
W.  B.  1016. 

A  separation  which  was  never  acted  upon, 
either  as  to  the  husband  and  wife  living  apart, 
or  as  to  stipulations  about  money  matters  con- 
tained in  it,  does  not  deprive  the  act  of  the 
husband  subsequently  leaving  the  wife  against 
her  will  of  the  character  of  desertion.  Cock  v. 
Cock,  3  S.  &  T.  514  ;  33  L.  J.,  Mat.  157  ;  10  Jur., 
N.  S.  806 ;  10  L.  T.  726. 

Where  a  husband  has  been  guilty  of  adultery 
and  desertion  for  two  years  and  upwards,  an 
offer  to  return  to  cohabitation  can  be  no  bar  to 
the  wife's  petition  on  the  ground  of  adultery  and 
desertion,  for  she  is  under  no  obligation  to  con- 
done the  adultery.  BaMng  v.  Bashig,  3  S.  &  T. 
516  ;  33  L.  J.,  Mat.  150  ;  10  Jur.,  N.  S.  806  ;  10 
L.  T.  756. 

To  negative  a  charge  of  desertion  it  is  not 
sufficient  that  a  man  should  mercly  write  to  his 
wife  "  Come  back,"  or  that  he  should  say  to  a 
third  party  that  he  is  willing  to  take  her  back. 
The  court  will  look  to  the  whole  of  his  conduct, 
and  must  be  satisfied  from  it  that  when  he 
offered  to  take  her  back,  he  really  intended 
what  he  said,  IfarrU  v.  Harris,  16  L.  T.  448. 
See  Harris  v.  Harris,  31  L.  J.,  Mat.  6. 

A  husband  whilst  living  apart  from  his  wife, 
under  circumstances  which  did  not  constitute 
desertion,  suddenly  broke  off  all  communication 
with  her,  and  formed  an  adulterous  connexion 
with  another  woman : — Held,  that  these  facts 
shewed  that  the  husband  had  resolved  to 
abandon  his  wife,  and  therefore  constituted 
desertion.  Gatehouse  v.  Gatehouse,  1  L.  R.,  P. 
331  ;  36  L.  J.,  Mat.  121  ;  16  L.  T.  34. 

A  husband  withdrew  from  cohabitation  and 
refused  to  return  and  live  with  his  wife,  unless 
she  wrote  a  letter  exonerating  a  certain  lady  of 
whom  she  hati  reason  to  be  jealous.  The  wife, 
having  grounds  for  believing  that  her  suspicions 
were  well  founded,  refused  to  comply  with  the 
condition,  but  was  desirous  to  live  with  her 
husband,  and  pressed  him  to  return  to  cohabita- 
tion.   The  husband  occasionally  met  and  corre- 


sponded with  her,  but  persisted  in  his  refusal  to 
live  with  her  : — Held,  that  the  denial  of  consor- 
tium by  the  husband  amounted  to  desertion, 
and  that  the  desertion  was  without  reasonable 
excuse.  Dallas  v.  Dallas,  43  L.  J.,  Mat.  87  ;  31 
L.  T.  271. 

A  husband,  having  fallen  into  difficulties,  en- 
listed and  went  with  his  regiment  to  India.  He 
was  afterwards  discharged,  ceased  to  correspond 
with  his  wife  in  this  country,  and  contributed 
nothing  to  her  support : — Held,  that  he  had  been 
guilty  of  desertion.  Hetity  v.  Heiiiy,  33  L,  T. 
263. 

Where  Haeband  Lives  with  a  Woman  not  hie 

Wife.] — A  husband  left  his  house  in  England, 
with  the  consent  and  knowledge  of  his  wife,  for 
Australia,  and  for  some  years  i*egularly  corre- 
sponded with  her.  The  correspondence  having 
suddenly  been  broken  off,  and  nothing  heard  of 
the  husband,  inquiries  wei-e  made,  when  it  was 
found  that  he  had  been  living  with  another 
woman  as  his  wife,  who  had  borne  him  three 
children : — Held,  that  there  was  evidence  of  an 
intention  to  desert  fix)m  the  time  when  the  in- 
timacy with  the  woman  in  Australia  commenced, 
or  fi-om  the  time  when  the  correspondence  with 
t  he  wife  at  home  ceased.  St icklartd  v.  St  iekland, 
35  L.  T.  767  ;  25  W.  R.  114. 

The  fact  of  a  man  leaving  his  wife  to  live  with 
another  woman  docs  not  necessarily  constitute 
desertion.  Ward  v.  Ward,  1  S.  &  T.  185 ;  27 
L.  J.,  Mat.  63. 

A  wife  reproached  her  husband  with  his  con- 
nexion with  another  woman,  upon  which  he  said 
that  he  wished  to  go  from  her,  and  would  rather 
be  with  the  other  woman.  She  said,  "  Go,  if  you 
like,  and  when  you  are  sick  of  her,  come  back  to 
me ; "  but  she  made  him  swear  that  he  would 
return  to  her.  He  never  did  return  : — Held, 
guilty  of  desertion.  Haviland  v.  Haciland,  32 
L.  J.,  Mat.  65;  11  W.  R.  373. 

Where  the  intention  of  a  husband  clearly  was 
not  to  live  with  his  wife  (he  was,  in  fact,  carry- 
ing on  an  adulterous  intercourse  before  and  after 
marriage),  the  court  held  that  it  amounted  to 
desertion  on  his  part,  though  the  wife  actually 
left  the  house  in  which  they  last  resided  together, 
and,  after  she  was  aware  of  the  adulterous  con- 
nexion, refused  to  return  unless  she  was  satisfied 
that  such  connexion  was  at  an  end.  Graves  v. 
Graves,  3  S.  &  T.  350 ;  33  L.  J..  Mat.  6(> ;  10 
Jur.,  N.  S.  646  ;  10  L.  T.  273  ;  12  W.  R.  1016. 

A  Bar  to  Divorce.] — A  husband  lived  separately 
from  his  wife  for  many  years,  without  making 
any  provision  for  her  maintenance  from  his 
means,  which  werc  sufficient : — Held,  not  to  be 
entitled  to  a  divorce,  though  the  adultery  of  the 
wife  was  clearly  proved.  Simmons'  Divorce  Bill, 
12  C.  &  F.  339. 

Separation  by  Mutual  Consent.] — A  husband 
having  committed  several  thefts,  separated  fipm 
his  wife  with  her  knowledge  and  consent,  for 
the  purpose  of  avoiding  arrest.  He  was  after- 
wards arrested  and  imprisoned,  and  having  com- 
mitted other  thefts  after  his  release,  he  was  on 
subsequent  occasions  again  imprisoned.  Whilst 
he  was  in  prison,  and  also  in  the  intervals  be- 
tween his  imprisonments,  he  kept  up  a  corre- 
spondence with  his  wife  and  made  repeated  en- 
deavoure  to  induce  her  to  return  to  cohabitation. 
She  refused,  and  the  cohabitation  was  never  re- 
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fiumed.  The  wife  having  presented  a  petition  for 
disBolution  on  the  groand  of  adultery  coupled 
with  desertion,  the  court  held  that  there  was  no 
desertion,  the  separation  being  involuntary  on 
the  part  of  the  husband.  Toumsend  v.  'Townscnd, 
S  L.  R.,  P.  129  ;  42  L.  J.,  Mat.  71  ;  29  L.  T.  254  ; 
21  W.  R.  934. 

Husband  and  wife  separated  by  mutual  con- 
sent at  her  instance.  The  husband,  six  years 
afterwards,  made  an  offer  to  return  to  cohabita- 
tion, which  the  wife  believed  to  be  not  bond,  fide, 
and  refused.  There  was  no  change  in  the  cir- 
cumstances which  had  originally  led  her  to  de- 
sire a  separation  : — Held,  that  there  was  no  de- 
sertion.    Cooper  V.  Coojper^  33  L.  T.  264. 

A  husband,  without  reasonable  excuse,  ob- 
tained from  his  wife  an  agreement  that  they 
should  life  apart  from  each  other,  which  they 
accordingly  did,  and  she  subsequently  committed 
adultery  : — Held,  that  under  the  circumstances 
he  had  deserted  her,  and  that  a  petition  by  him 
for  dissolution  of  the  marriage  must  be  dismissed. 
Dagg  v.  Dagg  and  Speake,  7  P.  D.  17  ;  51  L.  J., 
P.  19  ;  47  L.  T.  132 ;  30  W.  R.  431. 

A  husband  and  wife  were  cohabiting  ^in  Ja- 
xnaica,  where  the  husband  held  an  appointment, 
when  the  wife  was  obliged  to  come  to  England 
in  consequence  of  ill  health.  The  husband  after- 
wards, in  1851,  asked  her  to  return,  and  provided 
funds  for  her  passage,  but  her  health  was  not 
sufficiently  re-established  to  enable  her  to  accept 
his  offer.  She  had  no  further  communication 
with  him,  but  in  1856  he  made  her  an  allowance, 
which  he  continued  to  pay  until  1860  : — Held, 
Ihat  as  she  had  never  made  any  offer  to  return 
to  him  after  refusing  his  offer  in  1851,  he  had 
not  deserted  her.  Keeeh  v.  Xeeeh^  1  L.  R.,  P. 
641 ;  38  L.  J.,  Mat.  7  ;  19  L.  T.  462. 

A  husband  having  left  his  wife  in  full  posses- 
sion of  the  &mily  house,  subsequently,  and  with 
her  assent,  visited  his  children  there,  but  did  not 
remain  or  return  to  cohabitation  with  his  wife 
or  hold  any  communication  with  her  : — Held, 
that  this  was  not  evidence  of  desertion,  but 
rather  of  separation  by  mutual  arrangement. 
Taylor  v.  Taylor,  44  L.T.  31. 

No  one  can  desert  who  does  not  actually  and 
wilfully  bring  to  an  end  an  existing  state  of  co- 
habitation. If  the  state  of  cohabitation  has 
ceased  to  exist,  whether  by  the  adverse  act  of 
husband  and  wife,  or  even  by  the  mutual  con- 
sent of  both,  desertion  becomes  impossible  to 
either,  at  least  until  their  common  life  and  home 
has  been  resumed.  The  refusal  by  either,  of  the 
request  of  the  other,  to  resume  conjugal  relations, 
docs  not  constitute  the  offence  of  desertion.  A 
wife  having  reason  to  believe  that  her  husband 
had  been  guilty  of  adultery,  separated  from  him, 
and  instituted  a  suit  for  divorce,  in  which  she 
failed.  They  never  afterwards  resumed  cohabi- 
tation, and  neither  of  them  took  any  step  for  the 
purpose  of  bringing  about  a  reconciliation.  The 
conduct  of  the  husband  in  holding  aloof  from 
the  wife,  and  making  no  demand  of  cohabita- 
tion, was  held  not  to  constitute  desertion.  Fitz- 
gerald V.  Mtzgerald,  1  L.  R.,  P.  694  ;  38  L.  J., 
Mat.  14  ;  19  L.  T.  575  ;  17  W.  R.  264. 

Husband  oaiudng  Wife  to  Leave  him.]— A 

husband  charged- with  desertion  traversed  the 
charge.  On  his  examination  he  admitted  that 
he  had  insisted  that  his  wife  should  leave  his 
house,  but  said  that  he  did  so  for  a  good  cause, 
which   he  stated :— Held,  guilty  of  desertion. 


Baker  v.  Baker,  32  L.  J.,  Mat.  145  ;  11  W.  R. 
502. 

A.  married  a  woman,  and  after  cohabiting 
with  her  at  her  father's  house  for  some  weeks, 
left  her.  At  his  request,  she  shortly  afterwards 
went  to  him,  and  remained  with  him  for  two 
or  three  days.  He  then  sent  her  back  to  her 
father,  saying  that  he  could  not  support  her. 
After  the  lapse  of  eighteen  months,  during 
which  she  did  not  hear  from  him,  he  went  to 
her  father's  house,  and  asked  to  be  allowed  to 
see  her.  Her  father  refused  to  allow  him  to 
have  any  communication  with  her  until  he 
should  be  in  a  condition  to  support  her.  He 
then  left,  and  never  returned  or  asked  her  to 
return  to  him  : — Quasre,  whether  these  facts 
established  a  case  of  desertion.  Harris  v. 
Harris,  31  L.  J.,  Mat.  6. 

Defence  of  Befosal  to  Consummate  Marriage.] 
— A  husband  petitioning  for  a  dissolution  of  his 
marriage  admitted  that  he  had  separated  himself 
from  his  wife  before  the  adultery  complained  of, 
and  had  not  contributed  to  her  support,  but  al- 
leged that  such  separation  was  caused  by  her  per- 
sistent refusal  to  allow  him  to  consummate  the 
marriage,  although  he  was  able  and  willing  to 
do  so.  The  vnt^  did  not  deny  the  fact  of  non- 
consummation,  but  alleged  that  the  husband  was 
to  blame  for  it  owing  to  his  physical  incapacity. 
The  court,  without  deciding  the  question  of  fact 
whether  the  non-consummation  was  the  fault  of 
the  one  or  the  other,  came  to  the  conclusion 
that  he  had  acted  under  a  bon&  fide  belief  that 
she  had  wronged  him,  and  therefore  considered 
that  he  had  not  been  guilty  of  such  desertion 
or  wilful  separation  without  reasonable  excuse 
as  to  deprive  him  of  his  right  to  a  decree  of 
dissolution  on  the  ground  of  her  adultery.  Ou4tey 
V.  Owey  and  Atkinson,  3  L.  R.,  P.  223;  43 
L-  J.,  Mat.  35  ;  .SO  L.  T.  911  ;  22  W.  R.  556. 

Separation  Deed.] — A  husband  deserted  his 
wife.  A  year  aftenvards,  through  the  interven- 
tion of  a  mutual  friend,  a  deed  of  separation  was 
agreed  to  by  which  the  husband  covenanted  to 
make  the  wife  an  allowance,  and  charged  it 
upon  his  reversionary  interest  in  a  sum  of 
money.  The  deed  was  fully  executed,  but  no 
part  of  the  allowance  paid  : — Held,  that  the 
wife  had  bargained  away  her  right  to  relief,  and 
could  not  establish  the  charge  of  desertion  with- 
out cause  for  two  years.  Park'msim  v.  Parkin- 
son,  2  L.  R.,  P.  25  ;  39  L.  J.,  Mat.  14 ;  21  L.  T. 
732. 

When  the  parties  have  separated  voluntarily 
under  a  deed  of  separation,  such  separation  will 
not  be  converted  into  a  desertion  merely  because 
one  of  the  parties  does  not  fulfil  all  the  terms  of 
the  bargain  he  entered  into  with  the  other  on 
parting.  Crahh  v.  Crahh  1  L.  R.,  P.  601  ;  37 
L.  J.,  Mat.  42  ;  18  L.  T.  153  ;  16  W.  R.  650. 

On  a  wife's  petition  for  dissolution  of  mar- 
riage, by  reason  of  adultery  and  desertion,  it  ap- 
peared that  subsequently  to  the  desertion  a  deed 
of  separation  was  executed  by  both  parties,  and 
that  for  three  months  afterwards  the  wife  con- 
tinued to  pay  to  the  husband  a  small  allowance 
for  his  support.  The  court  being  satisfied  that 
the  act  of  the  wife  was  prompted  wholly  by  af- 
fection and  humanity,  and  that  she  never  as- 
sented to  the  desertion,  granted  a  decree  nisi. 
Nott  v.  Xott,  1  L.  R.,  P.  251  ;  36  L.  J.,  Mat. 
10;  15  L.  T.  299. 
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Payment  of  Allowance  to  Wife.] — A  wife  is 
entitled  to  the  society  and  protection  of  her 
husband,  and  if,  after  refusing  to  liye  with  her, 
he  gives  her  an  allowance,  the  payment  of  such 
allowance  to  her  is  no  answer  to  the  charge  of 
wilful  desertion.  Macdonald  y.  Macdonald,  4 
S.  ft  T.  242. 

A  husband,  having  refused  to  cohabit  'with  his 
wife,  or  to  provide  a  home  for  her,  offered  her 
100/.  on  condition  that  she  would  not  molest 
him  in  future  by  insisting  on  her  conjugal  rights. 
She  agreed  to  the  condition,  and  received  the 
money,  and  they  never  afterwaixis  cohabited  : — 
Held,  that  these  facts  did  not  constitute  deser- 
tion on  the  part  of  the  husband.  JBticIt matter 
V.  BucJtmaxter,  1  L.  R.,  P.  713  ;  38  L.  J.,  Mat. 
73;  21  L.  T.  231  ;  17  W.  R.  1114. 

A  husband  who  withdraws  from  cohabitation 
with  his  wife  may  be  guilty  of  the  oflPence  of 
desertion,  although  he  continues  to  support  her. 
Teatman  v.  Yeatvian^  1  L.  R.,  P.  489  ;  37  L.  J., 
Mat.  37  ;  18  L.  T.  416  ;  16  W.  R.  734. 

Infoffieient  Season  for.] — Desertion  without 
cause  means  without  reasonable  cause.  Such 
reasonable  cause  is  not  necessarily  a  distinct 
matrimonial  offence  on  which  a  deci'ee  of 
judicial  separation  or  dissolution  could  be 
founded ;  but  it  must  be  grave  and  weighty. 
11k 

Mere  frailty  of  t43mper  and  habits  which  are 
distasteful  to  a  husband,  are  not  reasonable 
grounds  for  depriving  a  wife  of  the  protection  of 
his  home  and  society.    lb. 


5.  Babs  to. 
a.   Generally. 

Discretion  as  to,  nnder  £0  ft  21  Vict.  c.  85, 
8.  31.] — The  discretion  to  be  exercised  under  20 
&  21  Vict.  c.  85,  s.  31,  must  be  a  regulated  dis- 
cretion, and  not  a  free  option  subordinated  to  no 
rules.  Morgan  v.  Morgan  and  Portt^r^  1  L.  R., 
V.  644  ;  38  L.  J.,  Mat.  41  ;  20  L.  T.  588  ;  17 
W.  R.  688. 

The  court  cannot  grant  or  withhold  a  divorce 
on  the  mere  footing  that  the  petitioner's  adultery 
is  more  or  less  pardonable  or  capable  of  excuse. 
lb. 

There  must  be  some  special  circumstances  at- 
tending the  commission  of  such  adultery,  or 
s])ccial  fciitures  placing  it  in  some  category 
ca])able  of  distinct  statement  and  recognition,  in 
oixler  that  the  discretion  may  be  fitly  exercised 
in  favour  of  a  petitioner,     lb. 

On  the  trial  of  a  husband's  petition  for  disso- 
lution of  marriage  by  reason  of  his  wife's 
adultery,  the  jury  found  that  he  had  also  been 
guilty  of  adultery.  The  adultery  was  long  ante- 
cedent to  her  misconduct,  and  it  did  not  appear 
that  it  was  known  to  her  until  after  the  filing 
of  the  petition.  The  court  held,  that  mere 
lapse  of  time  would  not  justify  the  exercise  of 
the  discretion  vested  in  it,  and  refused  a  decree. 
lb. 

Where  a  general  verdict  of  adultery  was  found 
against  the  husband,  the  petitioner,  the  issues 
raised  by  the  counter-charges  of  adultery  in  the 
wife's  answer  being  specific,  and  the  petitioner 
declined  the  offer  of  a  new  trial,  the  court,  ac- 
cepting the  verdict  of  the  jury  as  conclusive  of 
his  adultery,  refused  to  exercise  its  discretionary 
power,  and  condemned  him  in  the  wife's  full 


costs.  Barnes  v.  Bame»  and  Bftaumonty  1  L.  R., 
P.  672  ;  38  L.  J.,  Mat.  10  ;  19  L.  T.  526. 

The  court  in  the  exercise  of  the  discretion  con^ 
ferred  on  it  by  20  ft  21  Vict.  c.  85,  s.  31,  granted 
a  decree  nisi,  notwithstanding  the  judgment 
against  the  petitioner  in  the  former  suit,  the  act 
of  adultery,  if  committed,  being  an  isolated  one 
and  unconnected  with  the  respondent's  adultery, 
and  the  finding  of  the.  jury  in  the  second  suit, 
acquitting  the  petitioner,  having  thrown  doubt 
upon  his  guilt.  Cimradi  v.  Conradi\  IVorrall 
and  Way,  1  L.  R.,  P.  514  ;  37  L.  J.,  Mat.  55  ;  18 
L.  T.  659  ;  16  W.  R.  1023. 

Desertion  by  Petitioner.]  —  I'he  discretion 
vested  in  the  court  by  20  ft  21  Vict.  c.  85,  s.  31, 
will  almost  invariably  be  exercised  by  refusing 
to  dissolve  a  marriage  on  the  ground  of  the  wife's 
adultery,  if  she  has  been  deserted  by  the  peti- 
tioner. Teat  many.  Yeatman  arid  Rum  mell^  2  L. 
R.,  P.  187  ;  39  L.  J.,  Mat.  77  ;  23  L.  T.  283 ;  18 
W.  R.  1088. 

Adultery  by  Petitioner.] — On  one  occasion 
subsequently  to  his  marriage  a  husband  had  con- 
nexion with  a  female  with  whom  he  had  co- 
habited  before  marriage.  The  fact  became  known 
to  the  wife  shortly  afterwards,  and  was  by  her 
forgiven,  and  her  cohabitation  with  her  husband 
was  continued  for  some  considerable  time : — 
Held,  that  the  condonation  by  her  was  not  a  fact 
to  justify  the  court  in  exercising  its  discretion 
in  favour  of  the  husband,  and  therefore  it  dis- 
missed his  petition.  McCord  or  McLord  v. 
Me  Cord  or  McLord,  Ogle  and  Coxon,  3  L.  R,  P. 
237  ;  44  L.  J.,  Mat.  38  ;  33  L.  T.  264  ;  28  W.  R. 
684. 

Eighteen  months  after  the  marriage  a  husband, 
the  petitioner,  commited  adultery  on  one  occa- 
sion with  a  woman  by  whom  he  had  had  a  child 
previously  to  his  marriage.  He  confessed  the 
fact  to  his  wife,  who  condoned  his  misconduct. 
Subsequently  the  wife  herself  was  guilty  of  adul- 
tery. The  court  was  of  opinion  that  there  was 
no  special  circumstance  in  the  case  to  justify  the 
exercise  of  its  discretion  under  20  ft  21  Vict.  c. 
85,  s.  31,  in  favour  of  the  petitioner,  and  declined 
to  pronounce  a  decree,    lb. 

When  the  petitioner  had  obtained  a  decree  nisi, 
with  costs  against  two  co-respondents,  and  the 
Queen's  proctor  having  intervened  and  filed 
pleas,  the  jury  on  a  second  trial  found  that  the 
IKititiouer  had  committed  adultery  with  several 
females,  and  infected  his  wife  with  a  venereal 
disease ;  the  court  reversed  the  decree,  includ- 
ing that  part  of  it  by  which  the  co-respondents 
were  condemned  in  costs.  Ymtell  v.  Yovelly 
Terrmit  and  Burleigh,  33  L.  T.  578  ;  24  W.  R. 
59. 

At  the  hearing  of  a  suit  by  a  husband  for  disso- 
lution of  marriage,  he,  after  his  case  had  been 
proved,  tendered  liimself  for  examination  and  con- 
fessed that  on  one  occasion,  during  a  temporary 
separation  from  his  wife,  he  had  been  guilty  of  an 
act  of  adultery.  The  court  refused  a  decree. 
Clarke  v.  Clarke  and  Clarke,  34  L.  J.,  Mat.  94  ; 
13  W.  R.  848. 

The  court  will  not  exercise  its  discretion  in 
favour  of  a  petitioner  who  has  been  guilty  of 
adultery,  unless  it  can  be  shewn  that,  but  for 
the  one  lapse  proved,  he  has  been  a  good  and 
faithful  husband.  IIufchin*tm  v.  Hufrhinson 
and  Barker,  12  Jur.,N.  S.  491  ;  14  L.  T.  338. 

A  petitioner  satisfied  the  court  that  she  had  been 
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terrified  bj  the  throats  and  ill-treatment  of  her 
husband  into  leading  a  life  of  immorality,  oon- 
traiy  to  her  own  will  and  desire  : — Held,  that  it 
was  a  fit  case  for  the  court  to  exercise  their  dis- 
cretion, and  to  pronounce  for  a  dissolution  of  the 
marriage,  the  adultery  and  cruelty  of  the  husband 
haTing  been  proved,  notwithstanding  the  ad- 
mitted prostitution  of  the  petitioner  during  the 
marriage.  Coleman  v.  Coleman^  1  L.  R.,  P.  81  ; 
35  L.  J.,  Mat.  37  ;  13  L.  T.  684. 

Svpprassion  of  Xaterial  Facts.]— The  court 
will  not  refuse  a  petitioner  his  decree  betiause  of 
the  suppression  of  material  facts,  if  upon  the 
whole  case  he  should  appear  entitled  to  relief. 
Alexandre  v.  AlexaTulre,  2  L.  R.,  P.  164  ;  39 
L,  J.,  Mat  84  ;  23  L.  T.  268  ;  18  W.  R.  1087. 

Sigamy  of  Petitioner.] — A  husband  believing 
that  his  wife  was  dead  married  again,  and  subse- 
quently discovered  that  his  wife  was  alive  and 
had  committed  adultery : — Held,  that,  notwith- 
standing the  bigamy,  he  was  entitled  to  a  disso- 
lution of  his  marriage.  Freegard  v.  ]f\eegard,  8 
P.  D.  186  ;  52  L.  J.,  P.  100 ;  32  W.  R.  95. 

A  husband,  whose  wife  had  eloped  and  was 
living  in  adultery,  contracted  a  marriage  with 
another  woman,  under  the  belief  that  she  was 
dead,  and  cohabited  with  that  woman  as  his  wife. 
The  court  being  satisfied  that  at  the  time  the 
second  marriage  was  contracted  he  really  sup- 
posed the  respondent  was  dead,  granted  a  decree 
of  dissolution,  notwithstanding  his  adultery. 
Joseph  V.  Joteph  and  Wenzelj  34  L«  J.,  Mat.  96 ; 
13W.R.  872. 

Petitioner  Chiilty  of  Matrimonial  Misoonduot.] 
— ^Although  in  a  suit  for  dissolution  of  marriage 
the  court  may  grant  a  judicial  separation  where 
the  evidence  is  sufficient  to  warrant  such  a  decree 
only,  yet  it  will  not  do  so,  but  will  dismiss  the 
petition  if  the  petitioner  has  been  guilty  of  mis- 
conduct for  which  the  court,  acting  under  20  &  21 
Yict.  c.  85,  s.  31,  is  of  opinion  that  the  petition 
should  be  dismissed.  Boreham  v.  Boreham,  1 
L.  R.,  P.  77  ;  35  L.  J.,  Mat.  49 ;  14  W.  R.  317. 

When  the  case  of  a  petitioner,  in  a  suit  for  dis- 
solution of  marriage  on  the  ground  of  adultery, 
has  been  proved,  and  the  court  does  not  find  that 
he  has  been  accessory  to  or  conniving  at  the  adul- 
tery,  or  that  there  has  been  condonation  or  con- 
nivance, the  court  is  bound  to  pronounce  a  decree 
dissolving  the  marriage,  unless  it  is  established 
affirmatively  that  the  petitioner  has  been  guilty 
of  one  of  the  acts  which,  under  the  proviso  to  20 
&  21  Vict.  c.  85,  s.  31,  gives  the  court  a  discre- 
tionary power  to  refuse  to  dissolve  the  marriage. 
HastoeU  v.  Hatioell  and  Sanderson^  1  S.  &  T. 
502  ;  29  L.  J.,  Mat.  21  ;  1  L.  T.  69. 

b.  Condonation. 

Miut  be  Voluntary.]— Condonation,  to  be  per- 
fect, must  be  voluntary,  and  unconditional.  A 
forced  return  to  cohabitation  is  no  proof  of 
condonation.  Cooke  v.  Cooke,  3  S.  &  T.  26  ; 
32  L.  J.,  Mat.  154  ;  9  Jur.,  N.  S.  754  ;  8  L.  T. 
644  ;  11  W.  R.  957.  Affirmed  on  appeal,  3  S.  & 
T.246. 

Much  less  is  sufficient  to  destroy  condonation 
than  to  found  an  original  suit.    lb, 

W  Cmolty.] — Condonation  is  not  absolute  for- 
giveness, but  forgiveness  on  the  implied  condition 


that  the  misconduct  condoned  shall  not  be  ro*^ 
peated.  Hush  and  insulting  treatment,  though 
unaccompanied  by  personal  violence,  constitutes 
a  breach  of  such  implied  condition  in  a  case  of 
cruelty.  OiirtU  v.  ChtHU,  1  S.  &  T.  192  ;  27  L. 
J.,  Mat.  73.  Affirmed  on  appeal,  28  L.  J.,  Mat. 
55. 

Cruelty  generally  consists  in  a  scries  of  acts, 
therefore  condonation  is  not  lightly  to  be  pre* 
sumed  from  a  continuance  of  cohabitation  after 
the  commission  of  one  or  even  of  several  acts  of 
cruelty,    lb* 

Continuance  of  cohabitation  docs  not  neces- 
sarily constitute  condonation  ;  it  mav  be  caused 
by  the  apprehension  of  some  evil  which  is  con* 
sidered  greater  than  personal  injury,  e.  g.  the  pri- 
vation of  children.    lb. 

Where,  on  an  issue  before  a  jury  of  cruelty  or 
not  cruelty,  condonation  by  cohabitation  con* 
tinned  after  the  last  act  of  cruelty  laid,  appears, 
the  court  would  probably  refuse  to  pronounce 
a  decree  on  a  verdict  finding  cruelty.  But  if 
under  such  circumstances  it  would  notice  con- 
donation, though  not  pleaded,  it  would  also 
admit  evidence  of  acts  of  cruelty  subsequently 
to  the  condonation,  though  not  pleaded.  Sugg  a  tO" 
V.  Suggatey  1  S.  &  T.  492  ;  29  L.  J.,  Mat.  167  ;  8 
W.  R.  20. 


By  Wife.] — Condonation  is  forgiveness 


of  a  conjugal  offence,  with  full  knowledge  of  the 
facts,  and  in  each  particular  case  it  is  a  question 
to  be  decided  by  the  jury.  Peacock  v.  Peacock^ 
1  S.  ii  T.  183  ;  27  L.  J.,  Mat.  71. 

Condonation  will  not  be  pressed  against  a 
wife  where  a  probable  motive  of  continuing 
cohabitation  after  certain  acts  of  violence  was 
the  fear  of  being  deprived  of  her  children,  and 
of  leaving  them  to  tne  sole  control  of  a  harsh 
and  an  excitable  father.  Curtis  v.  Curfit,  1  S.. 
&  T.  192. 

Condonation  is  a  blotting  out  of  the  offence 
imputed,  so  as  to  restore  the  offending  party 
to  the  same  position  which  he  or  she  occupied 
before  the  offence  was  committed.  Keats  v. 
A'eats  and  Montezuma,  1  S.  &  T.  334 ;  28  lu 
J.,  Mat.  57  ;  5  Jur.,  N.  S.  176  ;  32  L.  T.,  O.  S* 
321. 

Words,  however  strong,  can  at  the  highest  only 
be  regarded  as  imperfect  forgiveness,  and  unless 
followed  up  by  something  which  amounts  to  re- 
conciliation, and  to  a  reinstatement  of  the 
offender  in  the  condition  in  which  he  or  she  was. 
before  the  transgression,  such  forgiveness  must 
remain  incomplete.    2b. 

There  can  be  no  condonation  which  is  not  foU 
lowed  by  conjugal  cohabitation.    lb. 


BeviTod  by  subsequent  Misoonduot.]  — 


Past  cruelty  condoned  is  subject  to  be  revived  by 
subsequent  misconduct,  such  as  acts  of  violence 
and  threats  calculated  to  revive  a  sense  of  in-> 
security  and  apprehension  of  danger.  JPXeeref*- 
V.  M'Xeever,  11  Ir.  R.,  Eq.  26. 

All  condonation  is  conditional,  and  assuming 
certain  acts  of  personal  violence  to  have  been  coii'- 
doned  by  continued  cohabitation  : — Held,  that 
subsequent  harsh  and  degrading  treatment,  short 
of  personal  violence,  would  cause  a  reasonable 
apprehension  of  further  violence,  and  revive  the 
former  acts.     Curtis  v.  Curtis,  1  S.  &  T.  192. 

Acts  of  violence  and  cruelty  which  have  been 
condoned  may  be  revived  without  actual  violence, 
by  threats  of  such  a  nature,  and  so  expressed,  a» 
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to  satisfy  the  court  that  further  cohabitation 
vould  be  attended  with  danger  to  the  party 
threatened.  Buttock  t.  liostook,  1  S.  &  T.  221  ; 
57  L.  J.,  Mat.  86. 

Cruelty  once  condoned  may  be  so  revived  by 
subsequent  adultery  as  to  form,  coupled  with  that 
adulteiy,  ground  for  a  sentence  of  dissolution. 
Palmer  v.  Palmer,  2  S.  &  T.  61  ;  29  L.  J.,  Mat. 
124  ;  2  L.  T.  363. 

Of  Adultery.] — B.  received  back  his  wife  after 
adultery  by  her  committed  in  May,  1856.  In 
June,  1857,  he  left  England  -for  Australia,  to 
ascertain  his  prospects  in  settling,  leaving  his 
wife  in  business  in  Devonshire,  close  to  her 
own  mother.  The  wife,  during  his  absence, 
committed  adultery  with  the  co-respondent,  and 
sold  off  the  stock-in-trade.  The  court  dissolved 
the  marriage,  and  condemned  the  co-respondent 
in  the  costs.  Wilton  v.  Wilttm  and  Chamber' 
lain,  1  S.  &  T.  663  ;  1  L.  T.  243  ;  8  W.  R. 
160. 

Condonation  of  adultery,  committed  by  a  wife 
with  A.,  is  a  bar  to  any  proceedings  by  the  hus- 
band against  A.  If  such  condoned  adultery  is  re- 
vived by  the  wife's  subsequent  misconduct,  so  as 
to  entitle  the  husband  to  a  decree  of  dissolution  of 
marriage,  A.,  though  made  a  co-respondent,  can- 
not be  condemned  in  costs.  Xorrit  v.  Xorrit,  30 
L.  J.,  Mat.  111. 

Before  the  court  can  come  to  the  conclusion  of 
condonation  by  a  husband,  it  mdstbe  satisfied  that 
he  continued  to  live  with  his  wife  with  full  know- 
ledge of  the  acts  of  adultery  alleged  to  be  con- 
doned, miis  V.  Ellu  and  Smith,  4  S.  &  T.  154  ; 
34  L.  J.,  Mat.  100  ;  11  Jur.,  N.  S.  610  ;  13  L.  T. 
211  ;  13  W.  R.  964. 

Where,  to  an  action  for  maintenance,  the  hus- 
band alleged  the  wife's  adultery,  but  failed  to 
prove  it,  and  afterwards  lived  with  her,  the  court 
refused  to  come  to  the  conclusion  of  condonation. 
Ih. 

The  adultery  of  a  wife,  if  it  has  been  condoned 
by  her  husband,  is  no  bar  to  a  suit  by  her  for 
judicial  separation  on  the  ground  of  adultery  sub- 
sequently committed  by  him.  Seller  v.  Seller, 
1  S.  &  T.  482  ;  28  L.  J.,  Mat.  99  ;  6  Jur.,  N.  S! 
686  ;  8  W.  R.  5. 

Snbiequent  to  Decree  Nitt]— It  would  seem 
that  condonation  subsequent  to  a  decree  nisi  is 
not  a  ground  on  which,  under  23  &  24  Vict.  c. 
144,  s.  7,  the  court  may  reverse  such  a  decree 
when  properly  obtained.  Lewis  v.  Leuris,  30 
L.  J.,  Mat.  199  ;  7  Jur.,  N.  S.  831  ;  4  L.  T. 
772. 

Condoned  Adultery  BeyiTed.  J— The  word ''  con- 
donation "  has  the  same  meanmg  in  the  20  &  21 
Vict.  c.  85,  s.  30,  as  it  had  in  the  ecclesiastical 
courts  ;  and  the  doctrine  of  revival  is  equally 
applicable  to  it.  Dent  v.  Dent,  4  8.  &  T.  106  ; 
34  L.  J.,  Mat.  118  ;  13  L.  T.  252. 

Therefore,  although  the  adultery  complained  of 
by  the  petitioner  in  a  suit  for  dissolution  of  mar- 
riage may  have  been  condoned,  the  petitioner  is 
•entitled  to  a  decree  if  it  has  been  revived  by  sub- 
ijcquent  cruelty.     lb, 

Semble,  that  condoned  adultery  may  be  re- 
vived, 60  as  to  found  a  sentence  of  dissolution,  by 
subsequent  misconduct  and  improprieties,  short 
of,  but  tending  to,  adultery.  Wiwieom  v.  Win- 
4'rom  and  Plotcden,  3  S.  &  T.  380  ;  33  L.  J..  Mat. 


45  ;  10  Jur.,  N.  S.  321  ;  10  L.  T.  100  ;  12  W.  R. 
535. 

Bar  to  Suit — Cruelty.] — To  a  suit  by  a  wife 
for  a  dissolution  of  marriage  on  the  ground  of 
adultery,  coupled  with  cruelty,  condonation  of 
the  cruelty  is  no  bar.  Dempster  v.  Dempster,  2 
S.  &  T.  438  ;  31  L.  J.,  Mat.  20 ;  8  Jur.,  N.  S.  44  ; 
5  L.  T.  433. 

All  condonation  is  conditional  on  no  offence  of 
which  the  court  can  take  cognizance  being  in 
future  perpetrated.  Cruelty  once  condoned  may 
be  BO  retived  by  subsequent  adultery  as  to  form, 
coupled  with  that  adultery,  ground  for  a  sentence 
of  dissolution.  Palmer  v.  Palmar,  2  S.  &  T.  61  ; 
29  L.  J.,  Mat.  124  ;  2  L.  T.  363. 


Adultery.] — Whether  adultery  by  a  hus- 


band  which  has  been  condoned  is  a  bar  to  his 
obtaining  a  dissolution  on  the  ground  of  subse- 
quent adultery  of  the  wife,  qmere.  Hose  v.  Ilo*e, 
8  P.  D.  98 ;  52  L.  J.,  P.  25 ;  48  L.  T.  378  ;  31 
W.  R.  573— C.  A. 

Condoned  IncestnonB  Adultery — ^BeTived  by 
Adultery.] — A  wife,  knowing  that  her  husband 
had  been  guilty  of  incestuous  adultery  with  her 
sister,  signed  an  agreement  that  she  would 
forgive  him,  and  would  not  take  proceedings 
against  him  on  account  of  such  incestuous  adul- 
tery, in  consideration  of  his  retirement  from  a 
then  subsisting  partnership  in  business  with  her 
father  and  brother.  It  was  further  agreed  that 
they  should  not  live  together,  but  that  they 
should  see  each  other  from  time  to  time.  The 
agreement  also  contained  this  clause :  "  The 
agreement  or  contract  binds  me  (the  wife)  only 
so  long  as  you  remain  true  to  me  in  love  and 
duty."  After  the  date  of  the  agreement  the 
husband  was  guilty  of  adultery,  but  not  of  in- 
bcstuons  adultery.  The  court  held  that  this 
sul)sequcnt  adultery  restored  to  the  iivife  her 
right  to  have  the  marriage  dissolved  on  the 
ground  of  the  previous  incestuous  adultery. 
yewtonw  v.  Newsome^  2  L.  R.,  P.  306  ;  40  L,  J., 
Mat  71  ;  25  L.  T.  204  ;  19  W.  R.  1039. 

Condoned  incestuous  adultery  is  revived  by 
subsequent  adultery  not  incestuous.    Ih 


Effeot  on  Costs.] — When  a  husband  has 


condoned  adultery  committed  with  a  co-respon- 
dent, which  has  been  revived  by  adultery  com- 
mitted by  another  person,  costs  will  not  be  given 
against  the  co-respondent  whose  adultery  was 
condoned.  Xorris  v.  Xorris,  Lawson  atid  Mason, 
4  S.  &  T.  237. 

Not  Pleaded— Notieed  by  Court.]  — Condonation 
proved  at  the  hearing  will  be  noticed  by  the  court, 
although  it  has  not  been  pleaded.  Curtis  v. 
Curtis,  4  S.  &  T.  234. 

Adultery  and  Cruelty  Bevived  by  Miseonduct 
short  of  Adultery.] — Condonation  is  only  con- 
ditional forgiveness,  and  condoned  adultery  and 
cruelty  may  be  revived  by  misconduct  which 
falls  short  of  adultery.  A  husband  was  guilty 
of  adultery  and  cruelty,  which  were  condoned 
by  his  wife.  He  afterwards  made  improper 
overtures  to,  and  attempted  to  take  liberties 
with,  a  female  servant  in  his  house : — Held, 
that  the  husband's  misconduct  had  revivecl 
his  condoned  adultery,  and  that  the  wife  was 


BayiTad.] — ^A  hasband  having  been 
guilty  of  desertion  and  adultery  the  wife  for- 
gave him  and  they  retamed  to  cohabitation. 
He  snbseqaently  committed  adultery  : — Held, 
that  the  sabeeqaent  adolteiy  revived  the  de- 
sertion, and  that  the  wife  was  entitled  to  a 
diaaolation  of  the  marriage.  Jilandford  v. 
BUndford,  8  P.  D.  19  ;  62  L.  J.,  P.  17  ;  48 
L.  T.  238  ;  31  W.  R.  508. 

o.  Conduct  oonduoinar  to  Adultery. 

Veglect  of  Hiuband  mvst  be  Coniiderable.! — 
The  misconduct  conducing  to  adultery  intended 
by  20  k  21  Vict.  c.  85,  s.  31,  is  not  mere  careless- 
ness. Before  a  husband  is  found  guilty  of  such 
misconduct,  it  must  be  proved  that  there  was  an 
intimacy  between  the  respondent  and  the  co- 
respondent of  such  a  character  as  to  be  distinctly 
dangerous,  that  he  actually  knew  so  much  of  the 
intimacy  as  to  perceive  the  danger,  and  that  he 
either  purposely  or  recklessly  disregarded  it. 
and  forbore  to  interfere.  Bering  v.  Bering  and 
Blaheleg,  1  L.  B.,  P.  531  ;  37  L.  J.,  Mat.  52 ; 

19  L.  T.  48. 

The  "  wilful  neglect  or  misconduct "  which,  by 

20  k.  21  Vict.  c.  85,  s.  31,  is  made  a  bar  to  the 
hu8band*8  right  to  a  decree  is  not  that  neglect 
or  misconduct  which  may  have  led  to  any  par- 
ticular act  of  adultery  after  the  wife's  lapse  &om 
virtue,  but  the  neglect  or  misconduct  wnich  has 
directly  conduced  to  her  fall.  St.  Paul  v.  St. 
Ptttd  and  Farquhur,  1  L.  R.,  P.  739  ;  21  L.  T. 
108;  17  W.  R.1111. 

The  cases  are  few  in  which  the  court  would  be 
justified  in  visiting  with  the  penalty  of  adultery 
a  guilty  wife  whose  husband  has  also  been  found 
l^ilty  of  adulteiy.  Bamssy.  Barnes  aiul  Beau- 
mont, 1  L.  R.,  P.  572  ;  38  L.  J.,  Mat,  10;  19L.T. 
526. 

The  misconduct  intended  by  20  &  21  Vict.  c. 
86,  s.  31,  which,  in  a  suit  for  dissolution  of 
marriage,  gives  the  court  an  option  as  to  dis- 
solving the  marriage,  although  the  case  of  the 
petitioner  may  have  been  proved,  if  he  has  been 
iruilty  of  such  wilful  neglect  or  misconduct  as 
has  conduced  to  the  adultery,  is  misconduct 
amounting  to  a  breach  of  marital  duty.  Cun- 
nington  v.  C^nnington  and  Noble,  1  S.  &  T.  475  ; 
28  L.  J.,  Mat.  101 ;  8  W.  R.  3.  See  also  Broton 
v.  Brown  and  Rohcy,  ^;o#/,  col.  157. 

LeaTing  W\Si^  withont  Means.] — In  a  suit  for 
a  dissolution  of  marriage,  on  the  gr6und  of  a 
wife^s  adultery,  it  appeared  that  the  husband,  a 
draper's  assistant,  then  twenty-one,  married  a 
woman  whom  he  well  knew  to  be  a  prostitute. 
A  month  after  the  marriage  they  removed  from 
the  lodgings  to  the  house  of  Ms  father,  from 
which,  after  a  stay  of  a  few  weeks,  they  were 
compelled  to  remove  in  consequence  of  the  wife 
exhibiting  bad  temper  and  making  herself  dis- 
agreeable to  the  family.  Ten  days  afterwards 
the  husband  went  to  America,  not  on  business, 
but  because  he  lived  unhappily  with  his  wife, 
leaving  her  without  any  means  of  subsistence, 
and  supplying  her  with  none  during  an  absence 
of  four  years.  After  he  left,  his  family  had 
given  the  wife  a  small  pittance  on  one  occasion, 
and  had  promised  to  give  her  further  assistance, 
bat  in  consequence  of  her  annoying  them  all 
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entitled  to    a    decree    for    dissolution    of  the  intercourse  with  her  was  broken  off.    The  wife, 
mairiage.    Bidgwaif  v.  Ridgway,  29  W.  R.  612.   after  her  husband  left,  returned  to  her  former 

way  of  life : — Held,  that  there  was  a  wilful 
separation  of  the  husband  from  the  wife  before 
the  adultery  complained  of,  and  that  it  wa» 
without  reasonable  excuse,  and,  in  the  exercise 
of  the  discretion  given  by  20  &  21  Vict.  c.  85, 
s.  31,  the  court  rd^used  to  decree  a  dissolutiou 
of  the  marriage.  Coulthart  v.  CknUthart  and 
Gonthwaite,  28  L.  J.,  Mat.  21 ;  32  L.  T.,  O.  S.  394. 
A  husband  was  proved  to  have  left  his  wife, 
with  an  expressed  intention  not  to  return  to 
cohabitation  with  her ;  and  for  many  years  he 
had  not  provided  her  with  a  maintenance  or  a 
home.  On  two  or  three  occasions  on  which  he 
saw  her  during  this  period  his  sole  object  was  to 
obtain  her  money : — Held,  that  the  separation 
could  not  be  taken  to  be  by  mutual  consent, 
because  the  wife  in  her  letters,  written  after  the- 
desertion,  made  use  of  casual  expressions,  wrung 
from  her  by  his  misconduct,  purporting  that  she 
did  not  desire  to  see  him,  or  that  he  should  visit 
her.  Afeara  v.  Meara,  35  L.  J.,  Mat.  33 :  H 
W.  R.  349. 

Hasband  Living  Apart  with  Reasonable 
Caoie.] — A  husband  and  wife  were  in  8er\'ice,. 
in  the  same  family,  at  the  time  of  their  marriage* 
Shortly  after  the  husband,  to  improve  his  posi- 
tion, went  into  service  elsewhere,  leaving  the 
wife  in  the  same  service.  The  wife  committed 
adultery  with  a  fellow-servant : — Held,  that  the 
husband  had  not  been  g^iilty  of  desertion  or 
wilful  separation  without  reasonable  excuse,  and 
the  court  dissolved  the  marriage.  Baviet  v. 
Bavii'S  and  Htighes,  3  S.  &  T.  221  ;  32  L.  J.,  Mat. 
Ill  ;  9  Jur.,  N.  S.  828  ;  8  L.  T.  703  ;  11  W.  R.  402. 

A  young  man  who  had  just  taken  his  degree 
at  Cambridge  married  a  prostitute,  and  never 
afterwards  cohabited  with  her.  He  had  no 
means  of  providing  a  home  for  her,  or  of  con- 
tributing to  her  support,  and  the  day  after  the 
marriage  he  separated  from  her,  and  went  to 
live  with  his  father,  who,  on  being  informed  of 
the  marriage  some  months  afterwards,  caused  a 
deed  of  separation  to  be  executed,  by  which  an 
allowance  of  IZ.  a  week  was  secured  to  her. 
This  allowance  was  paid  by  the  husband's  father. 
After  the  execution  of  the  deed  the  wife  was 
guilty  of  adultery.  In  a  suit  by  the  husband 
for  dissolution  of  marriage  : — Held,  that  the 
separation,  if  wilful,  was  not  without  reasonable 
excuse,  and  that  the  petitioner  was  entitled  to  a 
decree.  Proctor  v.  Proctor,  Smith,  and  Pitman, 
4  S.  &  T.  140  ;  34  L.  J.,  Mat.  99 ;  11  Jur.,  N.  S. 
531 ;  12  L.  T.  505  ;  13  W.  R.  963. 

A  ward  in  chancery  who  had  no  means  of  his 
own,  at  sixteen,  married  clandestinely  a  pros- 
titute of  about  the  age  of  thirty-five.  The 
Master  of  the  Rolls,  a  month  after  the  marriage, 
ordered  that  the  husband  should  be  delivered 
into  the  custody  of  his  guardian,  with  liberty  for 
the  guardian  to  send  him  abroad,  and  that  the 
wife  should  be  restrained  from  holding  any 
communication  with  him.  In  pursuance  of  this 
order,  he  was  sent  abroad  against  his  will.  The 
wife  being  left  without  means  of  support,  she 
applied  to  her  husband^s  guardian  for  money, 
but  it  was  refused.  For  some  months  after  the 
marriage  she  conducted  herself  properly,  and 
then  relapsed  into  her  former  course  of  life.  In 
a  suit  by  the  husband  for  dissolation  of  mar- 
riage : — Held,  that  as  the  separation  was  on  the 
husband's  part,  involuntaiy,  and  he    had   no 
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A  man  having  married  a  woman  of  loose 
character,  with  whom  he  had  previonsly  co- 
habited, separated  from  her  against  her  will 
shortly  after  the  marriage,  and  sent  her  to  live 
by  herself  in  a  place  where  she  could  be  acces- 
sible to  temptation,  and  where  she  was  guilty  of 
adultery.  There  #as  no  evidence  that  there  was 
any  reasonable  cause  for  the  separation.  The 
court  was  of  opinion  that  this  was  conduct  con- 
ducing to  her  adultery,  and  dismissed  his  petition 
for  dissolution  of  marriage.  Batjlh  v.  Baylu, 
Trevan  and  Cooper,  1  L.  R.,  P.  395  ;  36  L.  J., 
Mat.  89  ;  16  L.  T.  613  ;  15  W.  R.  1092. 

A  husband  shortly  after  his  marriage  was, 
with  his  wife,  residing  in  the  house  of  his 
mother.  The  wife,  in  consequence  of  some  disa- 
greement with  her  mother-in-law,  insisted  on 
leaving  the  house,  and  on  her  husband  declining 
to  do  so,  she,  with  his  consent,  left,  and  took 
lodgings  elsewhere,  where  she  remained  three 
months ;  during  this  time  her  husband  continued 
to  reside  apart  from  her,  allowing  her  a  small 
sum  weekly  for  her  maintenance,  and  visiting 
her  occasionally,  but  only  passed  the  night  with 
her  three  times.  On  calling  at  her  lodgings  he 
frequently  found  her  absent  as  late  as  eleven  and 
twelve  o'clock  at  night,  she  having  no  occupa- 
tion which  necessitated  her  absence  from  home. 
The  wife  committed  adultery  whilst  living  apart 
from  her  husband.  The  court  refused  to  dissolve 
the  marriage  at  the  suit  of  the  husband,  although 
his  case  was  proved,  on  the  ground  that  he  had 
been  guilty  of  wilful  neglect,  which  had  con- 
duced to  the  adultery.  Grores  v.  Grove*  and 
TJiomp»on,  28  L.  J.,  Mat.  108. 

In  a  suit  for  dissolution  of  marriage,  on  the 
ground  of  a  wife's  adultery,  it  appear^  that  the 
hnsband  had  wilfully  separated  himself  from  his 
wife  shortly  after  the  marriage  ;  but  it  was 
doubtful  whether  or  not  he  did  so  without 
reasonable  excuse  ;  the  only  evidence  as  to  the 
cause  of  the  separation  being  a  statement  by  the 
wife,  that  '^  her  husband  had  left  her  because  he 
had  caught  her  with  a  young  man."  The  court 
thinking  that  the  husband  might  not  have  had 
reasonable  excuse  for  leaving  her,  examined 
him ;  when  it  appeared  that  he  had  found  her 
submitting  to  indecent  liberties,  and  had  imme- 
diately broken  off  all  intercourse  with  her : — 
Held,  that  as  it  did  not  appear  affirmatively  that 
there  was  not  reasonable  excuse  for  the  separa- 
tion, the  court  had  no  discretionary  power,  but 
was  bound  to  dissolve  the  marriage.  Hatwell  v. 
Ha^tvell  andSandersoti,  1  S.  ^  T.  502  ;  29  L.  J., 
Mat  21  ;  1  L.  T.  69. 


means  wherewith  to  contribute  to  his  wife's 
support,  he  had  not  wilfully  separated  himself 
f  ram  her,  nor  been  guilty  of  such  neglect  or 
misconduct  as  had  conduced  to  the  adultery  so 
AS  to  give  the  court  a  discretionary  power  to 
refuse  to  dissolve  the  marriage.  Bcaran  v. 
Bcacan,  2  S.  &  T.  652 ;  32  L.  J.,  Mat.  36 ; 
8  Jur.j  N.  8.  1110  ;  7  L.  T.  435 ;  11  W.  R.  155. 

A  girl,  aged  sixteen,  left  her  home  one  morning 
and  without  the  consent  or  knowledge  of  any  of 
her  friends  married  a  man  aged  thirty-six,  with 
whom  they  were  unacquainted.  Immediately 
after  the  ceremony  she  returned  home  and  in- 
formed her  mother  of  the  marriage.  Inquiries 
having  been  made  as  to  the  character  of  the 
husband,  it  was  found  that  he  was  not  a  suitable 
husband  for  her.  Her  friends  accordingly  im- 
mediately removed  her  to  the  Continent,  where 
she  remained  for  some  years.  She  never  co- 
habited with  her  husband,  and  never  saw  him 
after  the  marriage,  nor  did  he  make  any  attempts 
to  get  her  to  live  with  him.  The  husband 
having  subsequently  been  guilty  of  bigamy  with 
adultery,  the  court  dissolved  the  marriage  at 
the  suit  of  the  wife,  being  of  opinion,  that,  under 
the  circumstances,  there  was  reasonable  excuse 
for  the  separation.  Jhi  Terreaux  v.  J>ii  Ter- 
reaux,  1  S.  &  T.  555  ;  28  L.  J.,  Mat.  95. 

Imprisonment  of  Husband.]— A  husband, 
shortly  after  his  marriage,  was  convicted  of 
felony,  and  sentenced  to  transportation.  Whilst 
he  was  undergoing  penal  servitude,  his  wife 
committed  adultery  with  a  man  who  resided  in 
the  house  where  she  went  to  board.  She  had 
been  previously  much  attached  to  her  husband, 
;and  from  the  circumstances  of  the  case  there 
was  no  reason  to  doubt  that,  but  for  her 
husband's  absence,  caused  by  his  own  mis- 
conduct, she  would  have  remained  faithful  to 
him  : — Held,  in  a  suit  by  the  husband  for  a 
dissolution  of  marriage, that  the  felony  committed 
by  him,  not  being  a  violation  of  marital  duty, 
was  not  misconduct  within  the  meaning  of  s.  31, 
and,  therefore,  that  the  case  of  the  husband 
having  been  proved,  the  court  was  bound  to 
dissolve  the  marriage.  Cunnington  v.  Chin- 
nington  and  Nohle^  1  S.  &  T.  476  ;  28  L.  J.,  Mat. 
101  ;  8  W.  R.  3. 

Held,  also,  that  the  felony  did  not  conduce  to 
the  adultery,  as  though  a  sine  qu&  non,  it  was 
not  directly  or  indirectly  a  causa  cansans.    Ih, 

See  also  Astrope  v.  AstropCj  ante,  col.  136. 
Of  Wife.]— Semble,  that  the  conviction 


of  a  wife  for  an  offence  against  the  criminal  law 
is  no  justification  for  refusing  further  cohabi- 
tation with  her,  and  that,  if  such  refusal  con- 
duces to  her  adultery,  the  court  will  not  grant 
her  hnsband  a  dissolution  of  his  marriage. 
WiUianutm  v.  WUliamson  and  Bates,  7  P.  D. 
76 ;  61  L.  J.,  P.  64 ;  46  L.  T.  920 :  30  W.  R. 
616. 

Husband  not  giving  Proteetion  to  Wife.]— A 
husband  is  bound  to  give  his  wife  the  security 
and  comfort  of  his  home  and  society  so  far  as  his 
position  and  business  will  admit,  and  if  the  court 
is  satisfied  that  the  husband  has  failed  in  this 
duty,  it  will,  in  the  exercise  of  its  discretion, 
refuse  to  dissolve  the  marriage  by  reason  of  the 
wife's  adultery.  Jeffreys  v.  Jeffreys  and  Smith, 
3  S.  &  T.  493  ;  33  L.  J.,  Mat.  84  ;  10  Jur.,  N.  S. 
,572  ;  10  L.  T.  309  ;  12  W.  R.  809. 


d.  Connivance  and  OoUaalon. 

Connivance — ^On  Part  of  Husband.] — In  order 
to  establish  connivance  by  a  husband  at  his 
wife's  adultery,  it  must  be  shewn  that  he  gave  a 
willing  consent  to  it ;  that  he  was  an  accessory 
before  the  fact;  mere  negligence,  inattention, 
dulness  of  apprehension,  or  indifference,  will  not 
suffice ;  but  there  must  be  an  intention  on  hia 
part  that  she  should  commit  adultery.  Allen  v. 
Allen  and  D'Arcy,  30  L.  J.,  Mat.  2. 

To  establish  connivance,  it  is  not  necessary  to 
shew  that  the  husband  was  an  accessory  before 
the  fact,  or  that  he  took  active  measures  to 
bring  about  the  result  of  adultery  ;  but  it  must 
appear  that  he  was  cognisant  that  such  a  result 
would  follow  from  transactions  of  which  he  ap- 
proved, and  to  which  he  consented.     Glennie  v. 
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OUni^ie  and  Bowleg,  31  L.  J.,  Mat.  171  ;  8  Jar., 
N.  8.  1168;  11  W.  R.  28. 

A  husband  who  gives  a  willing  assent  to  an 
act  of  adultery  by  his  wife,  desiring  that  it  shall 
be  committed,  is  guilty  of  connivance,  although 
he  may  take  no  active  steps  towards  procuring  it 
to  be  committed,  and  may  not  be  au  accessory 
before  the  fiict.  Mam's  ▼.  Mar r it  and  Burke, 
2  S.  &  T.  530 ;  31  L.  J.,  Mat  69  ;  5  L.  T.  768. 

The  word  "conniving"  in  20  &  21  Vict.  c.  85, 
&  29,  means  not  merely  refusing  to  see  an  act  of 
adulteiy,  but  also  wilfully  abstaining  from 
taking  any  step  to  prevent  adulterous  inter- 
coorse,  which,  from  what  passes  before  the  hus- 
band*8  eyes,  he  must  reasonably  expect  will 
occur.  Gipps  v.  Oipps,  11  H.  L.  Gas.  1  ;  33  L.  J., 
Mat.  161  ;  10  Jur.,  N.  8.  641  ;  10  L.  T.  735  ;  12 
W.  R.  937. 

A  husband  agreed  to  withdraw  his  suit  for  dis^ 
solution  of  marriage  in  consideration  of  a  sum 
of  money  to  be  paid  him  by  the  co-respondent, 
in  lieu  of  costs  and  damages,  but  made  no  stipu- 
lation as  to  his  wife's  future  conduct.  The  co- 
respondent did  not  fulfil  his  part  of  the  agree- 
ment, and  there  being  a  further  case  of  adultery 
between  the  same  parties,  the  petitioner  filed  a 
second  petition.  At  the  hearing,  the  adultery 
was  proved  : — Held,  that  the  petitioner's  conduct 
amounted  to  connivance  at  or  consent  to  the 
wife's  intercourse  with  the  co-respondent.    2b, 

Connivance  is  a  knowledge  of,  and  acquies- 
cence in,  the  misconduct  oomplaiucd  of.  Bonl' 
ting  V.  Boulting,  3  S.  &  T.  329  ;  33  L.  J.,  Mat 
33 ;  10  Jut.,  N.  S.  182  ;  9  L.  T.  779 ;  12  W.  R.  389. 

A  decree  of  dissolution  of  marriage  on  the 
{(round  of  a  wife's  adultery,  will  not  be  granted 
when  the  adultery  has  been  brought  about 
l>y  persons  acting  on  behalf  of  the  petitioner, 
although  without  his  knowledge.  Picken  v. 
Pirken  and  Simnumds,  34  L.  J.,  Mat.  22. 

If  a  person  employed  by  a  husband  to  watch 
his  wife  for  the  purpose  of  obtaining  evidence  of 
her  adultery,  brings  about  an  act  of  adultery, 
the  husband  cannot  obtain  a  decree  of  dissolu- 
tion on  the  ground  of  such  adultery,  although 
he  may  not  have  directed  or  authorized  his  agent 
to  bring  it  about.  Oower  v.  Qoioer^  Pearso-n, 
IlUl  and  Bann,  2  L.  R.,  P.  428 ;  41  L.  J.,  Mat 
49  ;  27  L.  T.  43  ;  20  W.  R.  889. 

In  a  husband's  suit  for  dissolution  on  the 
g^und  of  adultery,  the  respondent  pleaded  con- 
nivance, ¥Hllf  ul  neglect,  and  conduct  conducing  to 
adultery.  In  support  of  these  pleas  it  was  proved 
that  the  petitioner  had  permitted  the  co-respon- 
dent to  visit  frequently  at  his  house  in  his  ab- 
sence, to  send  provisions  into  his  house,  and  to 
make  his  wife  an  allowance  of  IZ.  a  week,  and 
that  he  had  sent  his  wife  to  borrow  money  from 
the  co-respondent;  also  that  he  had  allowed 
him  to  escort  her  to  London ;  the  jury  found 
the  issue  of  adultery  in  favour  of  the  petitioner, 
and  acquitted  him  of  connivance,  but  found 
that  he  had  been  guilty  of  wilful  neglect  and 
conduct  conducing  to  the  adultery :  the  court 
refused  to  grant  a  decree  nisi,  and  dismissed  the 
petition.  It  also  condemned  him  in  his  wife's 
costs,  but  made  no  order  as  to  the  co-respon- 
dent's costs.  Brown  v.  Brown  and  Robcy,  21 
L.  T.  18L 

If  a  husband,  whose  wife  is  leading  a  life  of 
prostitution,  pays  money,  or  causes  money  to  be 
paid,  to  a  person  to  commit  an  act  of  adultery 
with  her,  in  order  that  he  may  obtain  evidence 
to  enable  him  to  institute  a  suit  for  a  dissolution 


of  his  marriage,  the  court  will  not  grant  a  decree 
in  consequence  of  the  act  of  adultery  so  com- 
mitted with  his  concurrence.  Suffg  v.  Sugg  and 
Moore,  31  L.  J.,  Mat.  41. 

A  husband  had  had  Intercoui-se  with  his  wife 
before  marriage.  Afterwards  he  for  some  time 
resided  apart  from  his  wife  and  committed  adul- 
tery. The  husband  and  wife,  she  being  then 
cognisant  of  the  adultery,  lived  together  again. 
They  then  quarrelled,  and  he  was  sometimes 
guilty  of  violence  towards  her,  though  the  vio- 
lence was  perhaps  occasioned  by  quarrels  about 
the  co-respondent.  He  petitioned  for  dissolution 
of  the  marriage  by  reason  of  the  wife's  adultery. 
Her  adultery  was  proved,  but  the  suit  was  dis- 
missed. Ooode  V.  Ooode  ajid  Hamsou,  2  S.  &  T. 
258. 

On  Part  of  Wifo.]— A  deed  of  separation, 

securing  an  allowance  to  a  wife,  does  not  prove 
the  wife's  connivance  at  the  husband's  adultery, 
in  the  absence  of  evidence  that,  at  the  time 
when  it  was  entered  into,  she  was  aware  of  the 
adulterous  intercourse  which  the  husband  had 
then  established  with  another  woman,  and  that 
she  consented  to  its  being  continued.  Itou  v. 
Bom,  1  L.  R.,  P.  734  ;  38  L.  J.,  Mat  49  ;  20  L.  T. 
853. 

If  a  wife,  although  unwilling  to  consent  that 
her  husband  should  live  in  adultery,  ultimately 
gives  her  consent  for  the  sake  of  obtaining  an 
allowance  from  him,  she  is  guilty  of  connivance. 
lb. 

To  constitute  connivance  on  the  part  of  the 
wife,  it  is  not  necessary  that  there  should  be  a 
willing  consent  to  the  adultery  of  the  husband. 
She  may  be  unwilling  to  consent  to  his  living 
with  another  woman  ;  but  if  under  pressure  of 
circumstances,  short  of  force  in  the  nature  of 
duress,  she  should  withdraw  her  scruples,  that 
would  amount  to  connivance.    lb, 

A  husband  and  wife  executed  a  deed  of  sepa- 
ration in  1854,  which  recited  that  the  husband 
had  for  some  months  been  living  with  a  Miss  H., 
and  referred  to  certain  articles  of  agreement  con- 
cerning certain  trust  moneys  and  other  property 
to  which  Miss  H.  as  well  as  the  husband  and 
wife  had  been  parties.  In  1860  the  wife  peti- 
tioned for  a  judicial  separation  on  the  ground  of 
the  husband's  adultery  with  H.  in  1858-1869  :— 
Held,  that  the  execution  of  the  deed  of  separa- 
tion by  the  wife,  knowing  at  the  time  that  the 
husband  was  cohabiting  with  H.,  was  virtually  a 
consent  to  the  continuance  of  such  cohabitation, 
and  the  court  dismissed  the  petition.  Thonuuv. 
Thomas,  2  S.  &  T.  113  ;  3  L.  T.  180. 

A  domiciled  Englishman,  in  1850,  left  his  wife 
in  England  and  went  to  America.  In  1852  his 
wife  joined  him  there.  In  1856,  at  her  suit,  an 
American  court  dissolved  the  marriage  on  the 
ground  of  the  husband's  adultery,  giving  both 
parties  liberty  to  many  again.  The  husband  sub- 
sequently married  A.,  and  remained  in  America, 
but  whether  he  had  abandoned  his  English  domi- 
cll  did  not  appear.  In  a  suit  by  the  wife  for  a 
dissolution  of  marriage  on  the  ground  of  adul- 
tery and  cruelty,  the  only  evidence  of  adultery 
was  the  husband's  cohabitation  with  A.  after  the 
American  sentence  of  divorce  : — Held,  that  the 
cohabitation  with  A.  would  not  support  the 
charge  of  adultery ;  for  if  the  sentence  of  the 
American  court  was  valid  the  husband  was  at 
liberty  to  marry  again ;  and  if  invalid,  inasmuch 
as  it  Avas  obtained  at  the  wife's  instance,  she  could 
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even  though  the  suppressed  facts  might  not  have 
been  sufficient  to  establish  the  counter-charge. 
Bunt  V.  Hunt  and  Wright,  47  L.  J.,  P.  22 ;  39 
L.  T.  45. 

Hiuband  Paying  Wife  Money  during  Progress 
of  Suit.] — The  fact  that  a  husband  makes  his 
wife  an  allowance  in  lieu  of  alimony  whilst  a 
divorce  suit  is  pending  is  not  of  itself  proof  of 
collusion.  But  evidence  that  a  husband  had 
several  interviews  with  his  wife  both  before  and 
after  he  presented  a  petition  for  dissolution,  and 
at  these  interviews  gave  her  money,  and  urged  her 
not  to  oppose  the  petition,  and  promised  that  if 
she  did  not  he  would  do  no  harm  to  the  co-re- 
spondent, and  would  be  a  friend  to  her  when  the 
decree  was  obtained,  proves  collusion,  the  respon- 
dent and  the  co-respondent  not  having  appeared 
at  the  hearing,  and  material  &cts  shewing  that 
the  petitioner  had  by  his  conduct  conduced  to 
the  respondent's  adultery  having  been  withheld 
from  the  court.  Bame*  v.  Barnett  and  Orim- 
wade,  1  L.  B.,  P.  505  ;  37  L.  J.,  Mat.  4  ;  17  L.T, 
286;  16  W.  11.281. 

Afl  to  Costs.] — A  petitioner  having  been  found 
guilty  of  collusion,  and  the  suppression  of  ma- 
terial facts,  the  decree  nisi  which  he  had  ob* 
tained  was  rescinded,  and  the  petition  "was 
dismissed  ;  but,  having  incurred  expense  in  pre- 
paring to  meet  a  charge  of  adultery,  which  was 
withdrawn,  he  was  not  condemned  in  the  costs 
of  the  intervention.    lb. 

Sootch  DlTOToe  obtained  by  CoUnsion.] — B., 
an  Englishman,  married  in  England  li.,  an 
Englishwoman,  but  they  separate,  and  he  lived 
apart,  in  adultery  with  another  woman.  S. 
wished  to  marry  H.,  and  he  induced  B.  to  go  to 
and  reside  in  Scotland  for  forty  days  in  order  to. 
give  the  Scotch  court  jurisdiction  to  entertain  a 
suit  to  be  brought  against  him  by  H.  for  a 
divorce  ;  and  there  was  an  agreement  between 
S.  and  B.  that  S.  should  pay  B.  a  sum  of  money, 
but  only  in  case  B.  gave  no  information  which 
should  be  prejudicial  to  the  divorce.  The  suit 
was  instituted,  and  a  decree  of  divorce  obtained : 
— Held,  that  the  Scotch  divorce  was  null  and  void 
quoad  its  operation  in  England,  because  the 
divorce  was  obtained  by  collusion. '  Shaw  v. 
Gould,  3  L.  R.,  H.  L.  56  ;  37  L.  J.,  Ch.  433  ; 
18  L.  T.  833. 

An  agreement  by  which  the  former  and  guilty 
husband  should  receive  a  sum  of  money  for 
bringing  himself  within  the  reach  of  the  Scotch 
court,  so  as  to  enable  his  wife  to  institute  a  suit 
for  divorce,  to  be  determined  on  its  merits, 
would  not  be  objectionable  on  the  ground  of 
collusion*  But  an  agreement  that  he  should 
forfeit  a  sum  of  money  if  he,  or  any  one  through 
him,  gave  information  which  should  be  preju- 
dicial to  the  divorce,  would  be  such  a  collusion 
as  would  have  the  effect  of  invalidating  the 
decree  of  divorce.    lb. 

Agreement— Wife  to  fiteilitate  Proceedings  for 
BlToroe.] — Where  an  Englishman  married  a 
Frenchwoman  and  they  resided  in  France,  where 
their  children  were  bom,  and  suits  were  insti- 
tuted between  them  in  both  countries,  and  were 
compromised  by  an  agreement,  of  which  part 
was  that  the  wife  would  facilitate  proceedings  for 
a  divorce,  and  another  part  was,  that  one  of  the 
children  should  remain  with  his  mother,  and  a 


not  complain  of  the  probable  consequences,  but 
might  be  considered  to  have  connived  at  the 
adultery.  Palmer  v.  Palmer,  1  S.  &  T.  651 ;  29 
L.  J.,  Mat.  26  ;  2  L.  T.  89  ;  8  W.  R.  504. 

Collusion.] — Collusion  may  exist  when,  both 
being  guilty,  the  husband  and  wife  agree  to  pre- 
sent before  the  court  the  guilt  of  one  only  of  the 
parties,  in  order  to  obtain  a  divorce  which  they 
both  desire.     Gray  v.  Gray,  2  S.  &  T.  559. 

Collusion  may  consist  in  keeping  back  evidence 
of  what  would  be  a  good  answer,  or  by  agreeing 
to  set  up  a  false  case.  Jes^oj)  v.  Jessoj),  2  S.  &  T. 
302. 

In  an  undefended  suit  for  dissolution  of  mar- 
riage, on  the  ground  of  the  adultery  of  the  wife, 
it  appeared  at  the  hearing  that  the  wife  had 
given  the  petitioner's  solicitor  a  photograph  of 
herself,  and  attended  in  court  at  the  hearing  to 
aid  in  her  identification,  and  for  so  doing  re- 
ceived money  from  the  solicitor.  The  court, 
notwithstanding,  being  satisfied  upon  the  evi- 
dence that  there  was  no  collusion  between  the 
petitioner  and  respondent,  pronounced  a  decree 
nisi,  Harris  v.  Harris  and  Lambert,  31  L.  J., 
Mat.  160. 

In  order  to  establish  collusion  against  a  peti- 
tioner and  the  respondent  in  a  suit  for  a  dissolu- 
tion of  marriage,  it  is  necessary  to  prove  that 
there  was  some  understanding  or  agreement  be- 
tween them.  Gethin  v.  Gcthin,  31  L,  J.,  Mat. 
43. 

Though  the  court  may  be  satisfied  that  the 
adultery  is  proved,  and  that  the  petitioner  was' 
neither  accessory  to  nor  conniving  at  it,  it  will 
dismiss  the  petition,  if  it  appears  that  the  par« 
ties,  or  their  agents  with  their  knowledge,  were 
acting  in  concert  with  each  other  as  to  the  con- 
duct and  prosecution  of  the  suit  Lloyd  v.  Lloyd 
and  Chichester,  1  S.  &  T.  667  ;  30  L.  J.,  Mat. 
97. 

If  it  is  shewn  that  a  husband  has  promised  his 
wife  to  commit  adultery,  in  order  that  she  may 
obtain  a  divorce,  and  that  the  w^ife  follows  a 
course  the  husband  has  indicated,  to  watch  him, 
and  that  adultery  takes  place  subject  to  that  under- 
standing, and  that  evidence  is  obtained  accord- 
ingly, the  court  will  hold  that  the  parties  are 
acting  collusively,  and  will  dismiss  the  petition. 
Todd  V.  Todd.  1  L.  R.,  P.  121  ;  35  L.  J.,  Mat. 
34  ;  12  Jur.,  N,  S,  237  ;  13  L.  T.  759  ;  14  W,  R. 
350, 

An  agreement  between  the  parties  to  a  divorce 
suit  to  withhold  any  relevant  evidence  from  the 
court  amounts  to  collusion.  Bacon  v.  Bacon  and 
Ash  by,  25  W,  R.  560, 

A  husband,  before  commencing  a  suit  for  dis- 
solution of  marriage,  agreed  with  his  wife  that, 
if  no  opposition  was  offered  to  his  petition,  he 
would  pay  the  costs  of  all  parties.  The  respon- 
dent and  co-respondent  did  not  appear.  After  a 
decree  nisi  the  Queen's  proctor  intervened,  and 
the  respondent  gave  evidence  of  the  husband's 
promise  as  to  the  costs,  and  also  alleged  that  he 
had  been  guilty  of  cruelty  and  had  connived  at 
her  cohabitation  with  the  co-respondent.  The 
court  held  that  the  parties  had  been  guilty  of 
collusion,  and  rescinded  the  decree  nisi.    lb. 

If,  by  agreement  between  the  parties  to  a 
divorce  suit,  pertinent  and  material  facts  which 
might  be  adduced  in  evidence  in  support  of  a 
counter-charge  against  the  petitioner  oy  the  re- 
spondent or  co-respondent,  he  withheld  from  the 
court,  such  agreement  will  amount  to  collusion, 
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husband  may  choose  to  live,  and  that  it  is  not 
necessary  to  infer  from  them  that  the  wife  in- 
tended to  give  leave  to  her  hnsband  to  commit 
adolterj  for  the  future.  Studdy  v.  Stvddy,  1 
S.  &  T.  321  ;  28  L.  J.,  Mat.  44  ;  6  Jur.,  N.  8.  22. 
Affirmed  on  appeal,  28  L.  J.,  Mat.  105. 


third  part  related  to  the  payment  of  an  allow- 
ance to  the  wife : — Held,  that  even  supposing 
the  parties  to  be  domiciled  in  France,  and  the 
agreement  to  be  governed  by  French  law,  and  to 
be  yalid  according  to  that  law,  and  to  have  been 
performed  as  to  the  parts  which  were  invalid 
according  to  English  law,  it  could  not  be  en- 
forced here  as  to  any  part  of  it.  ffope  v.  Hape, 
8  De  G.,  M.  &  G.  731  ;  26  L.  J.,  Ch.  417  ;  3  Jur., 
N.  8.  454. 

Agreemaat  between  Hniband  and  Adulterer.] 
— On  the  termination  of  an  adulterous  inter- 
course, an  agreement  was  entered  into  between 
the  husband  and  the  adulterer,  officers  in  the 
same  regriment  stationed  in  India,  that  the  latter 
should  pay  the  expenses  of  the  wife's  return  to 
England,  and  should  allow  her  1001.  a  year,  and 
should  exchange  into  another  Foment,  the 
husband  undertaking  that  the  adulterer  should 
be  pat  to  no  expense  by  any  proceedings  to  be 
taken  for  the  purpose  of  obtaining  a  divorce. 
The  adulterer  fulfilled  the  agreement  with  the 
exception  of  his  promise  to  exchange  into 
another  r^ment : — Held,  first,  that  as  the  agree- 
ment was  made,  not  with  a  view  to  the  continua- 
tion of  the  adulterous  intercourse,  but  for  the 
purpose  of  restoring  the  wife  to  her  friends,  it 
was  no  bar  to  a  divorce.  Rateliffe  v.  Ratcliffe 
and  Ander$m,  1  S.  &  T.  467  ;  29  L.  J.,  Mat.  171 ; 
5  Jur.,  N.  8.  714  ;  7  W.  R.  726. 

Held,  secondly,  that  the  adulterer,  as  he  had 
not  fulfilled  his  promise,  ought  to  be  condemned 
in  ooets.    lb, 

A  wife  having  carried  on  an  adulterous  inter- 
course with  the  co-respondent  from  1852  till 
January,  1855,  then  left  her  home,  and  went  to 
reside  in  the  house-  of  the  co-respondent^  and 
subsequently  lived  with  him  as  his  wife.  In 
February,  1855,  a  deed  of  separation  was  entered 
into  between  the  husband,  his  wife,  and  the  co- 
respondent, by  which  the  husband  covenanted 
with  the  co-respondent  to  permit  his  wife  to  live 
separate  from  him,  as  if  she  were  unmarried,  and 
to  allow  her  a  certain  sum  for  her  maintenance  ; 
and  the  co-respondent  covenanted  that  the  wife 
should  not  molest  her  husband,  that  she  should 
maintain  a  child  to  which  she  had  given  birth  in 
1853,  and  that  he  should  indemnify  the  husband 
against  her  debts.  The  fausbcind  was  aware  of 
the  adulterous  intercourse,  and  he  admitted,  on 
being  examined  by  the  court,  that  he  had  always 
believed  that  the  co-respondent  was  the  father 
of  the  child  bom  in  1853.  He  had  nevertheless 
allowed  the  co-respondent  subsequently  to  its 
birth  to  visit  at  his  house.  A  petition  being 
presented  by  the  husband  for  a  dissolution  of 
marriage,  was  dismissed  on  the  ground  that  the 
husband  knew  of  the  adulterous  intercourse,  and 
that  the  deed  of  separation  was  virtually  an 
assignment  by  him  of  his  wife  to  the  co-respon- 
dent.    Walton  V.  Walton,  28  L.  J.,  Mat.  97. 

When  CoUofion  will  net  be  inferred.]— A 
husband  and  wife,  after  a  cohabitation  of  three 
years,  separated,  having  first  both  signed  an 
agreement,  which  concluded  in  these  words  : — 
"  Mrs.  8.  promises  that  if  she  does  not  fulfil  her 
part  of  the  agreement.  Major  8.  shall  have  the  full 
power  of  a  husband  over  her,  whatever  his  way 
of  living  may  be  :  ^ —  Held,  that  a  sufficient 
meaning  is  given  to  these  last  words  if  they  are 
construeid  to  apply  to  the  place  where,  and  the 
mode,  as  regaros  his  establishment,  in  which,  the 

VOL.  IV. 


e.  Delay  in  Prosecntinflr  Suit. 

What  is  XTnreasonable.] — The  unreasonable 
delay  in  presenting  or  prosecuting  a  petition  for 
dissolution  of  marriage,  is  delay  from  which  it 
would  appear  that  the  petitioner  is  insensible  to 
the  injury  of  which  he  complains.  Pelleto  v. 
Pellew  and  Berkeley,  1  8.  &  T.  553 ;  29  L.  J., 
Mat  44  J  2  L.  T.  89. 

Effeet  of.] — Delay  in  instituting  a  suit  for 
judicial  separation,  on  the  ground  of  cruelty,  is 
not  a  bar  to  the  suit ;  but  it  is  a  material  fsLCt  for 
the  consideration  of  the  court,  as  tending  to  shew 
that  there  was  no  serious  apprehension  of  further 
violence.  Smallwood  v.  Smallwood,  2  8.  &  T. 
397  ;  31  L.  J.,  Mat.  3  ;  8  Jur.,  N.  8.  63  ;  5  L.  T. 
324  ;  10  W.  B,  65. 

Or  taken  in  connexion  with  other  circum- 
stances may  shew  that  the  suit  is  not  instituted 
for  the  protection  of  the  wife,  but  for  some  col- 
lateral purpose.  If  the  court  is  satisfied  that 
such  is  the  case,  the  petition  will  be  dismissed. 
Matthewi  v.  MaUhews,  1  8.  &  T.  499  ;  29  L.  J.^ 
Mat.  118 ;  6  Jur.,  N.  8.  659 ;  8  W.  R.  591. 
Affirmed  on  appeal,  3  8.  &  T.  161. 

Want  of  Means.] — ^A  petitioner  is  not  guilty  of 
unreasonable  delay  in  presenting  his  petition,, 
notwithstanding  a  long  period  may  have  elapsed 
since  the  adultery,  if  he  is  prevented  by  poverty 
from  taking  earlier  steps  to  obtain  a  oivorce. 
Ratcliffe  v,  Ratcliffe  and  Anderton,  1  8.  &  T. 
467  ;  29  L.  J.,  Mat.  171  ;  5  Jur.,  N.  8.  714  ;  3a 
L.  T.,  O.  8.  262 ;  7  W.  a.  726. 

A  wife  left  her  husband  in  1844,  on  account  of 
his  cruelty  and  adultery.  8he  had  not  the  means 
of  proceeding  till  shortly  before  the  suit  was  in- 
stituted, in  1863.  The  husband  had  been  leading 
a  wandering  life  without  employment : — Held, 
that  the  wife  had  not  been  guilty  of  unreason- 
able delay.  Harriton  v.  Harrison,  3  8.  &  T. 
362  ;  33  L.  J.,  Mat.  44  ;  10  Jur.,  N.  8.  371 ;  10 
L.  T.  138  ;  12  W.  R.  808. 

A  husband  in  1878  obtained  a  judicial  separa- 
tion, and  50Z.  damages  against  the  co-respondent, 
but  he  took  no  steps  to  recover  the  damages.  The 
wife  continued  to  cohabit  with  the  co-respon- 
dent, and  in  1882  the  husband  petitioned  for  a 
dissolution  of  his  marriage.  The  reason  which 
he  gave  for  the  delay  and  for  not  enforcing  the 
claim  for  damages  was  that  he  had  no  money,, 
being  only  in  receipt  of  weekly  wages,  and  that 
he  hoped  his  wife  would  come  back  and  live  with 
him  : — Held^that  the  delay  was  not  unreason- 
able, and  that  the  petitioner  was  entitled  to  a  de- 
cree. Mason  v.  Mason,  8  P.  B.  21  ;  52  L.  J.,  P. 
27  ;  48  L.  T.  290  ;  31  W.  R.  361— C.  A.  Revers- 
ing 7  P.  D.  233  ;  51  L.  J.,  P.  88 ;  47  L.  T.  25  ; 
31  W.  R.  184  ;  A  P.,  Wilson  v.  Wilson,  2  L.  R., 
P.  435. 

A  husband  discovered  his  wife  in  adultery  in 
8eptember,  1859,  and  separated  from  her,  but  did 
not  present  a  petition  for  the  dissolution  of  his 
marriage  until  July,  1873.  He  was  a  coal 
hauler,  and  admitted  that,  at  the  time  when  the 
petition  was  presented,  he  had  stock-in-trade  of 
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the  value  of  ftboat  600^.  and  nine  horses,  besides 
some  cottages  which  he  had  purchased  through 
a  building  society.  The  court  refused  to  accept 
want  of  means  as  a  sufficient  explanation  of  the 
time  which  he  had  allowed  to  elapse  before 
taking  proceedings,  and  dismissed  the  petition  on 
the  ground  of  unreasonable  delay.  Short  v. 
Short  and  Boluoell,  3  L.  R.,  P.  193. 


Co-Bespondent  Liying  Abroad.] — ^A  peti- 


tion for  dissolution  had  been  filed  so  far 
back  as  1867,  and  the  co-respondent  had  not 
answered.  He  had  been  living  abroad,  and  was 
entirely  without  means.  In  order  that  he  might 
be  heard  as  to  costs,  the  court  in  1870  allowed 
him  to  come  in  and  file  an  answer,  on  the  condi- 
tion that  he  should  simply  traverse  the  petition. 
Mowland  v.  Rowland  and  MUes,  21  L.  T.  733. 

By  a  Miitake.1— 6.,  a  domiciled  Englishman, 
intermarried  with  C,  a  Scotchwoman,  at  Gretna 
Green,  and  at  St.  George's,  Hanover-square,  in 
August,  1837.  6.  and  C.  cohabited  together  in 
Wsdes,  England,  and  Scotland,  but  principally  in 
Scotland,  till  1841,  soon  after  which  date  C. 
eloped  with  P.,  whereupon  B.  obtained  a  sen- 
tence of  divorce  in  the  Cburt  of  Sessions,  in  Soot- 
land,  on  the  3rd  of  July,  1841.  On  the  26th  July, 
1841,  C.  intermarried  with  P.  at  Glasgow,  and 
lived  with  him  till  his  death,  in  1856.  B.  at  first 
supposed  the  sentence  of  the  Scotch  court  to  be 
of  universal  operation,  and  that  supposition  was 
confirmed  by  opinion  of  counsel  in  1846.  In  1854 
he  obtained  the  opinion  of  two  counsel,  to  the 
effect  that  the  Scotch  sentence  would  have  no 
validity  in  England ;  in  consequence  of  which 
be  presented  a  petition  for  leave  to  bring  into 
the  House  of  Lords  a  bill,  declaring  his  marriage 
with  C.  absolutely  void  since  the  3rd  of  July, 
1841,  which  petition  was  rejected.  In  1868  B. 
petitioned  the  court  for  dissolution  of  marriage 
by  reason  of  O.'s  adultery  in  April,  1841,  and  at 
other  times  : — Held,  that  there  was  no  such  lapse 
of  time  as  to  constitute  unreasonable  delay. 
Tollemaohe  v.  TolUmache,  1  S.  &  T.  557  ;  30  L. 
J.,  Mat.  113  ;  2  L.  T.  87. 

When  BeUef  will  be  Withheld.]— Cohabita- 
tion lasted  from  October,  1872,  to  March,  1873. 
The  adultery  and  cruelty  were  not  denied,  and, 
though  there  had  been  various  attempts  to  bring 
the  parties  together  again,  and  the  wife  was  will- 
ing to  foigive  her  husband,  the  court  was  satisfied 
that  the  wife  had  done  nothing  in  the  interval 
to  forfeit  her  right  to  a  divorce,  and  granted  a 
decree  nisi.    Pitt  v.  Pitt,  33  L.  T.  136. 

Adultery  was  committed  in  1866,  and  a  suit 
was  instituted  in  1871.  The  petitioner  was  a 
material  witness  on  the  issue  of  adultery.  The 
inadmissibility  of  his  evidence  until  after  Au- 
gust, 1869,  when  the  Evidence  Further  Amend- 
ment Act  was  passed,  was  accepted  as  sufficient 
explanation  of  the  delay.  Want  of  means  is  also 
sufficient  excuse  for  dday.  Wil$on  v.  WiUon, 
2  L.  R.,  P.  435. 

A  wife  separated  from  her  husband  in  1850,  in 
consequence  of  his  incestuous  adultery  with  her 
sister ;  and  in  1868  she  presented  a  petition  for 
a  dissolution  of  marriage  on  the  ground  of  that 
tidultery.  Her  explanation  of  the  delay  which 
bad  occurred  in  presenting  the  petition  was,  that 
ber  mother  was  very  anxious  to  avoid  a  pub- 
lic exposure  of  the  scandal,  and  she  yielded 
to  her  mother's  urgent  entreaties,  and  forbore  to 


take  proceedings  until  her  mother's  death  :- 
Held,  to  have  been  guilty  of  unreasonable  delaj 
but  not  of  such  a  character  as  to  deprive  her  o 
her  right  to  a  decree.  Newman  v.  Neicman, ! 
L.  R.,  P.  57  ;  39  L.  J.,  Mat.  36  ;  22  L.  T.  552  ;  II 
W.  R.  584. 

Undue  delay  in  bringing  the  suit  is  no  plea 
strictly  speaking,  to  a  petition  for  judicial  sepa 
ration,  but  taken  in  connexion  with  other  circum 
stances,  such  as  pecuniary  motives  for  institntini 
the  suit,  may  be  a  sufficient  reason  for  dismissinj 
the  petition.  Cooke  v.  Cooke^  3  S.  &  T.  126  ;  3: 
L.  J.,  Mat.  154  ;  9  Jur.,  N.  S.  764  ;  8  L.  T.  644 
11  W.xR.  957. 

But  lapse  of  time  between  knowledge  of  thi 
conduct  complained  of  and  the  commenoemen 
of  the  suit  requires  explanation,  tfnd  may,  alon] 
with  the  circumstances  of  the  case,  induce  th 
court  to  withhold  the  relief  sought.  In  sue] 
cases  the  court  will  require  to  be  satisfied  of  th 
sincerity  of  the  complaint  of  the  petitionei 
Boulting  v.  JSoulting,  3  8.  &  T.  329 ;  33  L.  J 
Mat.  33  ;  10  Jur.,  N.  S.  182 ;  9  L.  T.  779 ;  1 
W.  R.  389 

If  a  petitioner,  with  a  full  knowledge  of  th 
facts  of  the  case,  does  not  present  his  petition  fo 
two  years,  he  must  give  some  sufficient  reason  f c 
the  delay,  otherwise  his  petition  may  be  dii 
missed  under  20  &  21  Vict.  c.  75,  s.  31.  NichoUo 
V.  mchvUon,  3  L.  R.,  P.  63  ;  29  L.  T.  108. 


6.  Pbooedube,  Practice,  akd  Pleadings 
a.  General  Bulea. 

Power  of  Judge.J— Since  23  &  24  Vict.  c.  14 
s.  1,  the  judge  ordinary  has  power  to  make  an 
to  alter  or  revoke  rules  and  orders  concemin 
the  practice  and  procedure  of  the  court,  withoi 
the  concurrence  of  the  other  judges.  Charh 
V.  Charles,  1  L.  R.,  P.  260 ;  36  L.  J.,  Mat.  17 
15  L.  T.  416. 

The  judge  ordinary  alone  has  power  to  pr( 
mulgate  and  alter  or  revoke  rules  and  orde: 
concerning  the  practice  aad  procedure  of  t\. 
court.  WUion  v.  Ifplson  and  Howelly  2  L.  B 
P.  341  ;  41  L.  J.,  Mat.  1 ;  25  L.  T.  600  ;  20  W.  ] 
125. 

Filing  Minntes.]— If  the  minutes,  required  b 
the  practice  of  the  court  to  be  filed  before  tl 
hearing,  are  not  so  filed,  the  cause  will  be  struc 
out  of  the  list.  Murphy  v.  Murphy,  31  L.  J 
Mat  162. 

Change  of  Solicitor.]  —  When  an  order  h] 
been  made  for  the  change  of  the  attorney  in 
suit,  the  order  must  be  drawn  up  and  filed  i 
the  registry  before  any  step  can  be  taken  by  tl 
new  attorney.  Qrice  v.  Orice  and  Penfold,  l 
L.  J.,  Mat.  134. 

b.  Sulxiflr  in  Formft  pauperis. 

Suit  for  Conjugal  Bights.] — Quaere,  whether 
husband,  petitioning  in  formft  pauperis  for  rest 
tution  of  conjugal  rights,  where  he  alleges  in  h 
affidavit  that  he  has  no  home  or  property,  and 
appears  in  evidence  that  the  wife  1ms  no  meai 
of  her  own,  is  not  estopped  from  prosecuting  l 
suit  further.    Meara  v.  Meara,  13  W,  R.  50. 

Assignment  of  Counsel.] — A  person  suing 
formft  pauperis,  to  whom  counsel  has  been  s 
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signed,  cannot  appear  by  other  counsel  until 
there  has  been  a  renonciation,  or  a  new  assign- 
ment, or  the  party  has  been  dispauperiz^d. 
Ilamer  y.  Boreham^  1  S.  &  T.  26. 

o.  Petition. 

Suit  for  NiOUty.]— In  a  suit  for  nullity  insti- 
tuted  by  the  father  of  a  minor,  it  must  appear 
upon  the  face  of  the  petition  whether  the  father 
has  instituted  the  suit  in  his  own  right,  or  as 
guardian  of  the  minor.  Wells  v.  Cottam^  f.  c. 
WelU,  3  a  &  T.  364  :  33  L.  J.,  Mat.  41  ;  10 
Jur.,  N.  S.  444  ;  10  L.  T.  138  ;  12  W.  R.  672. 

A  guardian  cannot  appear  and  plead  on  behalf 
of  a  minor  without  having  been  duly  elected 
and  appointed.    lb. 

Under  43  Eliz.  c.  2,  s.  7,  a  father  has  sufficient 
interest  to  institute  a  suit  to  establish  the  nullity 
of  his  daughter's  marriage  ;  but  where  a  father 
died  after  such  suit  was  instituted,  and  tiie 
pleadings  in  it  were  finished,  but  before  trial : — 
Held,  that  the  court  had  no  authority  to  allow 
the  widow  and  executrix  of  the  father  to  take  up 
the  suit  at  the  point  at  which  it  was  left  at  the 
father's  death.  Beavan  v.  3PMcihonand  Beavan^ 
2  S.  &  T.  68  ;  28  L.  J.,  Mat.  127  ;  5  Jur.,  N.  S. 
686  ;  2  L.  T.  265  ;  8  W.  R.  453. 

Brouglit  by  Lunatie.]— The  lunacy  of  a  hus- 
band or  wife  is  not  a  bar  to  a  suit  by  the  com- 
mittee for  the  dissolution  of  the  lunatic's  mar- 
riage. Such  a  suit  may  be  instituted  by  the 
committee  of  the  estate  of  the  lunatic.  Baker 
▼.  Baker,  5  P.  D.  142  ;  49  L.  J.,  P.  49  ;  42  L.  T. 
332 ;  28  W.  R.  630.  Affirmed,  6  P.  D.  12  ;  49 
L.  J.,  P.  83— C.  A. 

The  committee  of  a  lunatic  may  maintain  a 
suit  for  judicial  separation,  on  the  ground  of  the 
adultery  of  the  w&e  of  the  lunatic.  Woodgate 
▼.  Ihylor,  2  8.  &  T.  612  ;  30  L.  J.,  Mat.  197  ;  6 
L.  T.  119. 

Brought  against  Lvnatio.] — ^A  suit  for  dissolu- 
tion of  marriage  cannot  be  maintained  against  a 
lunatic.  Bawden  t.  Batoden,  2  S.  &T.  417;  31 
L.  J.,  Mat.  94  ;  8  Jur.,  N.  S.  157  ;  6  L.  T.  27  ; 
10  W.  R.  292. 

Where  such  a  suit  had  been  instituted,  the 
court  refused  to  appoint  a  curator  ad  litem  to 
the  respondent  in  order  to  enable  the  petitioner 
to  proceed  with  the  suit.    lb. 

By  20  &  21  Vict.  c.  85,  s.  31,  a  petitioner,  upon 
proodE  of  the  adultery  of  his  wife,  is  absolutely 
entitled  to  a  decree  dissolving  the  marriage  un- 
less certain  acts  mentioned  therein  are  proved 
against  him.  In  a  case  in  which  the  wife  was 
found  by  a  jury  to  have  become  lunatic  before 
the  institution  of  the  suit,  and  had  remained  in 
this  state  : — Held,  that  such  lunacy  was  no 
g^round  for  staying  the  proceedings,  not  being 
ivithin  the  exceptions  of  the  above  section.  MoV' 
daunt  V.  Moncrieffe,  2  L.  R.,  H.  L.  (Sc.)  374  ; 
43  L.  J.,  Mat  49  ;  30  L.  T.  649  ;  22  W.  R.  12.  Re- 
versing S.  C,  2  L.  R.,  P.  109  ;  39  L.  J.,  Mat.  57  ; 
23  L.  T.  85  ;  18  W.  R.  845. 

A  jury  having  found  that  the  respondent  was 
in  such  a  state  of  mind  as  to  be  unfit  to  answer 
the  petition  or  to  instruct  an  attorney  for  her 
defence,  an  order  was  made  that  no  farther  pro- 
ceedings should  be  taken  in  the  suit  until  she 
recovered  her  mental  capacity.  After  a  period 
of  two  years,  and  on  evidence  that  she  was  not 
likely  to  recover,  the  court,  on  the  application  of 


the  petitioner,  dismissed  the  petition,  so  as  to 
affoid  him  an  opportunity  to  appeal  against  the 
order.  Mordaunt  v.  Mordaunt,  Cole  and  John' 
itone,  2  L.  R.,  P.  382  ;  41  L.  J.,  Mat.  42  ;  26  L.  T. 
812  ;  20  W.  R.  553. 

Entitling  Petition.]— A  petition  for  dissolu- 
tion of  marriage  should  be  addressed  to  the  Court 
for  Divorce  and  Matrimonial  Causes.  Bcant  v. 
JSvans,  1  S.  &  T.  78. 

Affidavit  verifying.] — An  affidavit  to  verify  a 
petition,  and  filed  with  it,  should  not  be  headed 
in  the  cause,  but  in  the  matter  of  the  petition. 
Steed  V.  Steed,  1  L.  R.,  P.  364  ;  36  L.  J.,  Mat. 
50  ;  16  L.  T.  125. 

Affidavits  filed  with  a  petition  and  an  answer 
cannot,  at  the  hearing,  be  referred  to  as  evidence 
by  either  party.  Studdy  v.  Studdy,  28  L.  J., 
Mat.  105  ;  S.  P.,  Beane  v.  Beane,  1  S.  &  T.  90  ; 
4  Jur.,  N.  S.  268  ;  31  L.  T.,  0.  S.  25. 

An  affidavit  filed  in  verification  of  a  petition 
should  not  go  into  a  detailed  statement  of  the 
history  of  the  parties.  The  court  may  have  no 
power  to  order  an  affidavit  to  be  removed  from 
the  file  of  the  court ;  but  on  a  question  of  taxa- 
tion of  costs,  the  costs  of  such  an  affidavit 
would  not  be  allowed  against  the  other  party. 
Forster  v.  Forster,  1  S.  &  T.  167. 

The  affidavit  of  a  petitioner  may  speak  ^*to 
the  best  of  his  knowledge  and  belief,"  as  well  as 
to  matters  absolutely  within  his  personal  cog- 
nizance. Tourle  v.  Tourle,  1  S.  &  T.  165  ;  27 
L.  J.,  Mat.  52. 

The  affidavit  of  the  petitioner  required  by  20  k 
21  Vict.  c.  85,  s.  41,  will  not  be  taken  as  evi- 
dence at  the  hearing,  but  the  parties  must  pro- 
duce sufficient  evidence  to  prove  the  petition  in- 
dependently of  such  affidavit.  The  court  is 
bound  by  the  rules  of  evidence  as  observed  at 
common  law.  Beane  v.  Beane,  1  S.  &  T.  90  ;  4 
Jur.,  N.  S.  268. 

Alleging  Cruelty.] — In  a  petition  asking  for 
relief  on  the  ground  of  cruelty,  acts  sufficient  to 
establish  legal  cruelty  should  be  alleged.  Stig- 
gate  v.  Suggate,  1  S.  &  T.  489  ;  28  L.  J.,  Mat.  7. 

A  petition,  alleging  that  on  the  26th  day  of 
July,  1848,  and  other  days  between  that  day  and 
the  24th  of  July,  1858,  the  respondent  was 
guilty  of  cruelty  to  the  petitioner,  is  not  suffi- 
cient, but  such  acts  should  be  specified  as,  if 
proved,  would  constitute  cruelty.    lb. 

But  the  precise  date  of  the  commission  of  such 
acts  need  not  be  alleged.    lb. 

It  is  not  necessary  that  every  charging  para- 
graph in  a  petition  by  reason  of  cruelty  should 
allege  a  fact  or  facts  on  which,  if  proved,  the 
court  could  found  a  sentence.  Some  allegations 
short  of  this  are  admissible,  as  shewing  the 
habits  and  animus  of  the  party  charged.  Leete 
V.  Leete,  2  S.  &  T.  568  ;  31  L.  J.,  Mat.  121  ;  6 
L.  T.  507. 

Allegations  of  actual  violence,  howevet  general 
as  to  time  and  place,  can  only  be  met  by  a  sum- 
mons for  particulars.    lb. 

A  petition  for  judicial  separation  on  the  ground 
of  cruelty  should  specify  all  the  acts  of  the  re- 
spondent intended  to  be  relied  on  as  consti- 
tuting cruelty.  Ooldney  v.  Ooldney,  32  L.  J., 
Mat.  13. 

A  general  allegation,  that  during  a  specified 
time  the  respondent  **  committed  divers  acts  of 
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cruelty,*'  is  bad,  and  is  ground  for  an  order  that 
the  petition  be  amended  by  specifying  such  acts, 
but  not  for  an  order  that  particulars  of  the  acts 
of  cruelty  be  given.    lb, 

A  petition,  which  concluded  with  a  prayer  of 
judicial  separation  by  reason  of  the  husband's 
cruelty,  and  also  for  the  custody  of  the  children, 
containing  a  paragraph  charging  the  husband 
Avith  cruelty  to  the  children : — -Held,  that  the  two 
questions  of  cruelty  to  the  wife  and  cruelty  to 
the  children  cannot  be  mixed  up  together  ;  that 
cruelty  to  the  wife  must  be  established  before 
the  court  can  entertain  the  question  of  the  final 
custody  of  the  children ;  that,  consequently,  mis- 
conduct to  the  children,  unless  in  the  presence 
of  the  mother,  should  not  be  allied  in  the  peti- 
tion, but  should  be  proved  afterwards,  if  neces- 
sary, by  affidavit.  Suggate  v.  Snggatey  1  S.  &  T. 
489  ;  28  L.  J.,  Mat.  46  ;  5  Jur.,  N.  8.  127. 

Cruelty  may  consist  in  the  aggregate  of  the 
acts  alleged  in  a  petition,  and  each  paragraph 
need  not  allege  an  independent  act  of  cruelty 
sufficient  in  itself  to  warrant  the  relief  sought. 
Green  v.  Greeny  33  L.  J.,  Mat.  64. 

Alleging  Adultery.! — ^A  petition  for  a  divorce 
on  the  ground  of  adultery,  must  allege  adultery 
in  distinct  terms.  Ambler  v.  Ambler  and 
Houghton,  32  L.  J.,  Mat.  6 ;  7  L.  T.  299 ;  11 
W.  R.  111. 

It  is  not  sufficient  that  the  petition  alleges  in- 
formation and  belief  of  the  petitioner  t^t  the 
respondent  has  committed  adultery.  Spilsbury 
▼.  Spilsbury,  8  S.  &  T.  210 ;  32  L.  J.,  Mat.  126  ; 
9  L.  T.  23. 

A  petition  alleged  that  the  respondent  and  the 
co-respondent  had  been  living  and  cohabiting 
together,  but  contained  no  specific  charge  of 
adultery.  Neither  the  respondent  nor  the  co- 
respondent appeared : — Held,  that  the  allegation 
was  insufficient,  and  leave  to  amend  was  rofused 
at  the  hearing.  Form^n  v.  Forman  and  Davies, 
32  L.  J.,  Mat.  80 ;  11  W.  R.  401. 

Allegations  of  adultery,  cruelty,  or  misconduct, 
without  specifying  particulars,  are  bad.  WiTid^ 
Iiam  V.  Windham  and  Giuglini,  32  L.  J.,  Mat. 
89 ;  9  Jur.,  N.  S.  82. 

A  general  allegation  of  adultery,  not  specifying 
person,  place,  or  time,  is  bad,  and  will  be  struck, 
out.  Porter  v.  Porter  and  Jaggard,  3  S.  &  T. 
796  ;  33  L.  J.,  Mat.  207  ;  13  W.  R.  108. 

A  petition  by  a  wife  for  a  judicial  separation, 
on  the  ground  of  adultery,  contained  a  paragraph 
alleging  that  the  husband  had  had  two  illegiti- 
mate children,  the  issue  of  an  adulterous  con- 
nexion, bom  on  certain  specified  days  : — Held, 
that  the  paragraph  was  objectionable,  as  plead- 
ing mere  evidence,  and  should  be  struck  out. 
Matison  v.  Matison,  29  L.  J.,  Mat.  80. 

Alleging  Desertion.]— When  a  petition  alleges 
desertion  only  as  the  ground  for  judicial  sepa- 
ration, proof  of  cruelty  previously  to  deser- 
tion will  not  be  admitted,  even  to  explain  a 
subsequent  refusal  on  the  part  of  the  petitioner 
to  return  to  cohabitation.  Brookes  v.  Brookes, 
1  S.  &  T.  326 ;  28  L.  J.,  Mat.  38. 

A  petition  for  dissolution  of  marriage  by  reason 
of  the  husband's  adultery  and  desertion  was 
directed  to  be  amended  by  a  distinct  averment 
of  the  fact  of  desertion  ;  some  statements  of  cir- 
cumstances in  such  a  petition  may  be  necessary, 
but  evidence  should  not  be  pleaded.  Pyne  v. 
Pyne,  1  S.  &  T.  80. 


Should  be  Short.  [| — All  pleadings  should  be 
as  short  as  is  consistent  with  alleging  a  legal 
ground  for  the  prayer.  The  respondent  may 
apply  for  further  specification,  if  necessary. 
Suggate  v.  Suggate,  1  S.  &  T.  489 ;  28  L.  J., 
Mat.  7. 

For  BoTorsal  of  Deoroe  of  Jndioial  Separa- 
tion.]— A  petition  for  the  reversal  of  a  decree 
of  judicial  separation,  under  20  &  21  Vict.  c.  85, 
s.  23,  on  the  ground  that  it  was  obtained  in  the 
petitioner's  absence,  is  good  on  demurrer,  although 
it  alleges  personal  service  on  the  petitioner  of 
the  citation  in  the  judicial  separation  suit ;  for 
the  word  "  absence  "  means  non-appearance  in  the 
suit,  and  not  absence  without  knowledge  or 
notice  of  the  suit.  Phillips  v.  Phillips,  1  L.  R., 
P.  169  ;  35  L.  J.,  Mat.  70 ;  14  L.  T.  604 ;  14 
W.  R.  902. 

It  is  not  sufficient  in  such  a  petition  to  allege 
merely  the  non-appearance  of  the  petitioner,  but 
the  petition  must  further  set  out  the  cause  of  his 
non-appearance,  and  must  also  state  circum- 
stances tending  to  shew  that  the  decree  was 
wrong  on  the  merits.    lb. 

Consolidation  of  tOTeral  Petitions.] — If  it  is 
expedient  to  bring  before  the  court  acts  of  adul- 
tery allied  to  have  occurred  after  the  date  of 
the  original  petition,  a  supplemental  petition 
should  be  filed  for  the  purpose ;  and  on  the  pre- 
liminary proceedings  being  completed  the  two 
petitions  will  be  consolidated.  Borham  v.  Bor» 
ham  and  Brawn,  2  L.  R.,  P.  193  ;  40  L.  J.,  Mat. 
6;  23L.  T.  600;  19W.R.215. 

Seoond  Petition  for  same  Ghronnd  of  Belief.] — 
A  wife  filed  a  petition  for  a  dissolution  of  mar- 
Tiage  on  the  ground  of  adultery,  coupled  with 
desertion  and  cruelty.  The  case  was  tried  beforo 
the  22  &  23  Vict.  c.  61,  which  renders  the  wife 
competent  to  give  evidence  of  desertion  and 
cruelty.  The  court  refused  to  dissolve  the  mar- 
riage, on  the  ground  that  there  was  not  sufficient 
evidence  of  desertion  and  cruelty,  but  pronounced 
a  decree  of  judicial  separation  on  the  ground  o£ 
adultery.  After  22  &  23  Vict.  c.  61,  she  applied 
for  leave  to  file  a  second  petition  for  a  dissolution 
of  marriage  containing  the  allegations  that  she 
had  before  failed  to  establish.  The  judge  ordi- 
nary granted  leave,  but  expressed  a  strong  opinion 
that  the  full  court  would  refuse  to  rehear  the 
case.    Bevan  v.  Bevan,  4  S.  &  T.  265. 

Amended  Petition — ^Advertisement.] — Where 
a  respondent  is  cited  by  advertisement,  and  leave 
to  amend  the  petition  is  afterwards  granted,  the 
amended  petition  need  not  be  advertised.  Smith 
V.  Smith,  3  S.  &  T.  216  ;  32  L.  J.,  Mat.  145  ;  9 
L.  T.  118. 

Serrice  of.] — If  a  respondent,  misnamed 

in  a  petition,  has  oeen  served,  but  has  not  ap- 
peared, the  petition,  when  amended,  must  be  re- 
served.   Ki4eh  V.  Kisch,  33  L.  J.,  Mat.  115. 

Belay  in  objecting  to  Form  of.] — After  & 
petition  had  been  served  upon  a  respondent,  his 
solicitor  on  two  occasions  applied  to  the  judge 
in  chambers  for  further  time  to  file  an  answer, 
and  both  applications  were  granted : — Held,  that 
it  was  too  late  afterwards  to  take  objection  to- 
the  form  of  the  petition,  and  to  ask  that  certain 
paragraphs  of  it  should  be  struck  out.     Hep^ 


169        HUSBAND  AND  WLFE— Judicial  Separation  and  Divorce.       170 

within  the  interval  of  a  week.    Eldey  y.  EUley, 
32  L.  J.,  Mat.  145. 


worth  T.  Hepworih^  30  L.  J.,  Mat.  215  ;  6  Jar., 
N.  S.  831, 


d.  Citation. 

AddreM  XTnlmowii.] — ^When  the  address  of  a 
respondent  is  unknown,  he  may  be  described  in 
the  citation  as  late  of  the  last  known  place  of 
his  residence.  Forgter  v.  For$tery  32  L.  J.,  Mat. 
134. 

VamA  of  EetpondexLt  Xisspelt] — ^If  the  name 
of  a  respondent  is  misspelt  in  a  citation,  and  there 
is  no  appearance,  the  court  will  not  order  that 
service  of  such  citation  shall  be  deemed  sufficient, 
bat  a  fresh  one  most  be  extracted.  Cotton  v.  Cot- 
ton and  Kinniit,  4  S.  &  T.  275 ;  32  L.  J.,  Mat. 
133. 

Beeond  Petition  where  First  not  Served.] — ^A 
petition  was.  filed  and  a  citation  issued  on  the 
part  of  a  wife  for  a  judicial  separation  on  the 
ground  of  cruelty.  Neither  this  petition  nor  the 
citation  was  served.  The  wife's  solicitor,  in  con- 
sequence of  fresh  instructions,  afterwards  filed  a 
second  petition  for  a  judicial  separation,  on  the 
j^ond  of  adulteiy  coupled  with  cruelty,  and 
a  citation  issued  thereon.  The  husband  was 
nerved,  and  entered  an  appearance  in  the  second 
suit.  The  court  directed  the  second  suit  to 
proceed.  Turner  v.  Turner,  2  6.  &  T.  426 ;  31 
L.  J»  Mat  134  ;  2  L.  T.  849  ;  10  W.  R.  293. 

AnMnding.] — In  an  affidavit  verifying  a  peti- 
tion for  diaBofution  of  marriage,  a  co-respondent's 
chnstian-name  was  stated  to  be  John  instead  of 
William,  and  a  similar  mistake  was  made  in  the 
citation  and  petition :  the  court  allowed  the  cita- 
tion and  petition  to  be  amended,  and  did  not 
require  the  affidavit  to  be  resworn.  Reues  v. 
JReuse  and  Applegarth,  32  L.  J.,  Mat  168. 

When  a  citation  has  issued  for  dissolution  of 
marriage,  on  the  ground  of  adultery  and  desertion, 
and  the  petition  is  afterw&rds  amended  by  add- 
ing a  chaige  of  cruelty,  if  the  respondent  has 
appeared  to  the  citation,  a  fresh  citation  is  not 
necesB&ry.  Rowley  v.  Rowley,  1  S.  &  T.  487  ;  29 
L.  J.,  Mat  15  ;  7  W.  R.  653. 

In  a  suit  by  a  wife  against  her  husband,  who 
was  abroad,  for  dissolution  of  marriage  on  the 
ground  of  bigamy  and  adulteiy,  and  where  sub- 
stituted service  was  temporarily  refused,  the 
citation,  requiring  an  appearance  in  eight  days, 
was  directed  tu  be  altereid  so  as  to  extend  the 
time  to  six  weeks.  Rohotham  v.  Robotham,  1  S. 
&  T.  73  ;  27  L.  J.,  Mat  33  ;  4  Jur.,  N.  S.  148. 

By  AdTertiiemoxLt] — ^Where  a  husband  had 
had  no  tidings  of  his  wife,  who  left  him  in  1850, 
except  as  living  with  the  adulterer  in  1851,  and 
coula  gain  no  information  of  her  by  inquiring 
of  her  relations  or  at  the  places  at  which  she 
was  last  supposed  to  have  been,  the  court  di- 
rected the  citation  to  be  left  in  the  r^^try,  and 
advertisements  of  that  fact  to  be  insert^  in  news- 
papers.   Peekoaer  v.  Peekover,  1  S.  &  T.  219. 

Where  a  respondent  is  cited  by  advertisement, 
and  leave  to  amend  the  petition  is  afterwards 
granted,  the  amended  petition  need  not  be 
advertised.  Smith  v.  Smith,  3  S.  &  T.  216  ;  32 
L.  J.,  Mat  145  ;  9  L.  T.  118. 

The  insertion  in  a  newspaper,  of  advertise- 
ments, on  the  7th  and  14th  of  a  month,  is  a  suffi- 
cient compliance  with  an  order  to  advertise  twice 


Serviee  of  Citation  and  Petition.] — ^When  every 
reasonable  effort  has  been  made  to  trace  the  re- 
spondent for  the  purpose  of  effecting  a  personal 
service  of  the  citatiou  and  petition  in  a  suit  for 
dissolution  of  marriage,  but  without  success,  the 
court  will  dispense  with  such  personal  service. 
Ajfjfleyard  v.  Appleyard  and  JSinith,  3  L.  R.,  1*. 
257. 

Substituted  Service  —  No  Inquiries  made.] 
— ^The  court  will  not  substitute  service  of  the 
citation,  without  evidence  that  personal  ser- 
vice could  not  be  effected,  and,  therefore,  it 
refused  to  substitute  service  where  there  was  no 
evidence  of  the  respondent's  place  of  residence  at 
the  time  of  making  the  affidavit,  or  of  any  in- 
quiries made  to  ascertain  it  Moore  v.  Moore,  5 
Ir.  R.,  Eq.  172. 

To  entitle  a  petitioner,  in  a  suit  for  dissolution 
of  marriage,  on  the  ground  of  the  husband's 
adultery,  to  proceed  without  personal  service  of 
the  citation,  it  is  not  sufficient  to  shew  that  the 
respondent  is  abroad,  and  that  the  petitioner 
does  not  know  where  he  is ;  some  attempts 
should  be  made  to  discover  and  serve  him.  Sid- 
low  Y.  Sudlow,  28  L.  J.,  Mat.  4. 

A  wife  filed  a  petition  for  a  dissolution  of  mar- 
riage, charging  her  husband  with  adultery  and 
bigamy.  He  was  in  New  York.  Substituted 
service  of  the  citation  was  refused  until  an  affi- 
davit made  before  some  competent  authority, 
whether  a  personal  service  could  be  effected,  was 
produced.  The  citation,  requiring  an  appearance 
m  eight  days,  was  directed  to  be  altered  so  as  to 
extend  the  time  to  six  weeks.  Rohotham  v.  Ro^ 
botham,  1  S.  &  T.  73  ;  27  L.  J.,  Mat  33  ;  4  Jur., 
N.  S.  148. 

An  application  was  made  on  behalf  of  a  wife, 
who  had  presented  a  petition  for  dissolution  of 
marriage,  to  dispense  with  personal  service  of  the 
citation,  and  allow  substitutional  service  on  the 
brother  of  the  husband.  Affidavits  shewed  that 
the  husband  was  living  abroad  under  an  assumed 
name,  and  that  the  wife  could  not  ascertain 
where  he  was,  but  that  her  husband's  brother 
was  in  commimication  vrith  him,  and  had  under- 
taken to  forward  the  citation  to  him.  The  ap- 
plication was  rejected  on  the  ground  that 
personal  service  might  be  effected  through  the 
husband's  brother.  Chandler  v.  Chandler,  27 
L.  J.,  Mat.  35. 

In  a  suit  for  dissolution  of  marriage  on  the 
ground  of  a  wife's  adultery,  affidavits,  in  support 
of  a  motion  to  dispense  with  personal  service  of 
the  citation  and  copies  of  the  petition,  stated  that 
the  wife  had  deserted  her  husband  at  Liverpool  in 
August,  1857 ;  that  there  was  reason  to  believe 
that  she  afterwards  lived  in  this  country  with  Q., 
the  co-respondent,  as  his  wife  ;  that  in  October, 
1857,  two  persons  passing  under  the  names  of  Mr. 
and  Mrs.  Q.,  sailed  from  London  for  Australia,  and 
afterwards  landed  in  Melbourne  ;  that  there  was 
reason  to  believe  that  the  said  Mrs.  and  Mr.  Q. 
were  the  respondent  and  co-respondent ;  that  in- 
quiries had  been  made  in  Melbourne  of  the  agent 
of  the  ship  in  which  those  persons  went  to 
Australia,  and  of  other  shipping  agents  there, 
also  of  the  inspector  of  police  at  Sydney,  but 
that  no  trace  of  them,  or  of  their  movements, 
could  be  discovered.  •  The  judge  dispensed  alto- 
gether with  service  on  the  respondent  and  co- 
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respondent.  Cpoh  v.  Cook  and  Quaile,  28  L.  J., 
Mat.  5. 

In  a  suit  by  a  wife  for  judicial  separation,  ap- 
plication having  been  inade  for  an  oiderthat 
service  of  the  citation  and  oopj  of  the  petition 
upon  the  father  of  the  husband  should  be  deemed 
good  service,  upon  affidavits  tiiat  the  wife  did  not 
know  where  the  husband  was,  and  that  his  father, 
though  it  was  believed  he  knew  his  address, 
would  not  disclose  it,  and  that  the  wife  had  last 
heard  from  her  husband  in  1854,  when  he  wrote 
to  her;  the  judge  refused  to  make  the  order 
without  an  affidavit  that  inquiries  had  been 
made  for  the  husband  at  the  place  from  which  the 
letter  was  addressed,  but  subsequently  granted 
it  on  an  affidavit  that  such  inquiries  had  been 
made  there,  and  that  he  had  left,  and  gone  to 
another  place,  which  he  had  also  left,  and  that  the 
person  in  whose  employ  he  bad  been  at  the  latter 
place  did  not  know  whither  he  had  gone.  Lacey 
y.  Lacey^  28  L.  J.,  Mat.  24. 

Service  of  a  citation  upon  a  co-respondent  will 
be  dispensed  with  if,  after  a  sufficient  search,  he 
cannot  be  found.  Parker  v.  Parker,  6  Jur.,  N.  S. 
103.  • 

In  a  suit  by  a  wife  against  her  husband  for  a 
judicial  separation  by  reason  of  his  adultery,  he 
had  left  his  home,  and  it  was  found  impossible  to 
serve  him  with  the  petition  or  citation.  An  affi- 
davit of  that  fact  having  been  brought  in,  service 
was  dispensed  with.  Deajie  v.  Deane,  4  Jur., 
N.  S.  148. 

A  wife  filed  a  petition  for  dissolution  of  mar- 
riage, but  was  unable  to  effect  personal  service 
of  the  citation,  in  consequence  of  her  husband 
having  gone  abroad,  but  whither  she  knew  not. 
A.,  knowing  where  the  husband  was,  though  re- 
fusing to  give  his  address,  forwarded  to  him,  by 
post,  an  office  copy  and  a  plain  copy  of  the  peti- 
tion, and  two  copies  of  the  citation.  The  hus- 
band returned  by  post  to  A.  the  plain  copy  of  the 
petition  and  one  of  the  copies  of  the  citation,  on 
which  were  indorsed  memoranda  signed  by  him, 
acknowledging  the  receipt  of  the  office  copy  of 
the  petition  and  also  a  copy  of  the  citation.  The 
husband  not  having  entered  an  appearance,  the 
wife  was  allowed  to  proceed  without  further  ser- 
vice.    Chandler  v.  Cha7idler^  28  L.  J.,  Mat.  6. 

Respondent  in  PriBon.] — If  a  respondent 


is  in  prison,  the  court  wiU  not  be  satisfied  with 
substituted  service  of  the  petition  and  citation  to 
be  made  on  an  official  of  the  gaol  in  which  he  is 
confined,  unless  there  is  a  reasonable  probability 
that  the  contents  of  those  documents  will  thereby 
become  known  to  him.  Bland  v.  Bland,  3  L.  R., 
P.  233 ;  44  L.  J.,  Mat.  14 ;  32  L.  T.  404 ;  23 
W.  R.  419. 


In  Lunatic  Aiylnm.] — The  respondent  in 


a  suit  for  nullity  of  marriage  being  resident  in  a 
lunatic  asylum,  and  having  a  mother  living,  it 
was  ordered  that  the  citation  should  be  served 
upon  him  personally  in  the  presence  of  the  super- 
intendent of  the  asylum,  and  also  on  his  motner. 
B.,  f.  c.  B,  V.  B.,  9  Ir.  R.,  Eq.  551. 

Lost  after  Service.] — ^A  citation  was  person- 
ally served  upon  the  respondent,  but  was  lost  or 
destroyed  by  the  clerk  to  whom  it  was  given  to 
be  returned  into  the  registry.  The  court  allowed 
a  duplicate  to  be  filed  with  the  usual  affidavit  of 
service.  Chillcott  v.  Chillcott  and  Smith,  43 
L.  J.,  Mat.  8 ;  29  L.  T.  548  ;  22  W.  R.  166. 


The  court  will  not  make  an  order  dispensing 
with  the  necessity  for  the  return  of  a  citation 
into  the  registry,  even  when  it  is  satisfied  that 
the  original  citation  has  been  lost  by  the  care- 
lessness or  fraud  of  a  defaulting  solicitor.  Perret 
V.  Perret  and  Allt,  35  L.  T.  910. 

Respondent  Abroad.] — ^A  wife's  remedy  for 
matrimonial  ^Tongs  must  be  usually  sought  in 
the  place  of  her  husband's  domicil.  The  English 
Divorce  Court  has  not  jurisdiction  against  a 
foreigner,  after  he  has  quitted  this  country,  for 
not  rendering  conjugal  rights  to  his  wife  while 
he  was  here.  The  provisions  of  the  42nd  section 
of  20  &  21  Vict.  c.  85  (for  service  out  of  her 
Majesty's  dominions)  do  not  apply  to  suits  for 
restitution  of  conjugal  rights.  JbHrebrace  v.  Fire' 
brace,  4  P.  D.  63  ;  47  L.  J.,  P.  41 ;  39  L.  T.  94  ; 
26  W.  R.  617. 

Served  Abroad.] — ^Two  natural-bom  English 
subjects  were  married  in  England.  The  husband 
afterwards  went  to  America,  became  domiciled 
there,  and  there  committed  bigamy  and  adultery. 
The  wife  petitioned  for  a  dissolution  of  the  mar- 
riage. The  citation  and  a  copy  of  the  petition 
were  personally  served  on  the  husband  in  Ame- 
rica, but  he  did  not  appear : — Held,  that  the 
service  of  the  citation  on  him  in  America  was 
sufficient,  and  that,  notwithstanding  his  change 
of  domicil,  the  court  had  jurisdiction  to  dissolve 
the  marriage.  Deck  v.  Beck,  2  S.  &  T.  90 ;  29 
L.  J.,  Mat  129  ;  2  L.  T.  642  ;  8  W.  R.  666. 

Undertaking  of  SoUeitor  to  accept  Service.] — 

An  imdertaking  by  a  f^spondent's  solicitor  to 
appear  is  not  sufficient.  The  citation  must  be 
sen-ed  upon  the  respondent.  Be  Niceville  v.  Be 
Alceville,  37  L.  J.,  Mat.  43. 

The  court  will  not  allow  a  suit  to  proceed  upon 
the  mere  undertaking  of  an  attorney  to  accept 
service  of  the  citation  for  the  respondent.  Per- 
sonal service  on  the  respondent  is  necessary,  un- 
less the  court  has  dispensed  with  such  service. 
mine  V.  Milne,  4  S.  &  T.  183 ;  84  L.  J.,  Mat. 
143. 

Filing  with  Certificate  of  Service.]— A  peti- 
tioner, having  extracted  a  citation,  forwarded  it  to 
Australia,  ito  be  served  on  the  respondent  and  co- 
respondent. No  service  was  effected,  and  the  agent 
omitted  to  return  the  instrument : — Held,  that  no 
further  steps  could  be  regularly  taken  on  the  peti- 
tion before  the  citation,  with  a  proper  oertincate 
annexed,  was  filed  in  the  registry.  Cooke  v.  Cocke 
and  Ouaile,  2  S.  &  T.  50 ;  28  L.  J.,  Mat.  37  ;  & 
Jur.,  N.  S.  103. 

An  affidavit  of  service  of  a  citation  which  refers 
to  the  certificate  of  service  indorsed  on  the  cita- 
tion, and  states  that  such  indorsement  is  true,  is 
insufficient.  It  should  state  in  terms  that  the 
citation  was  served.  Rich  v.  Rich,  32  L.  J.,  Mat. 
77. 

An  affidavit  of  service  of  a  citation  and  petition 
should  allege  that  the  party  served  is  a  respon- 
dent in  the  suit.  Temple  v.  Temple,  31  L.  J.,  Mat. 
34. 

A  citation,  together  with  a  copy,  as  also  a  certi- 
fied copy  of  the  petition,  were  forwarded  to  Aus- 
tralia, with  directions  for  service.  On  the  return 
of  the  citation  it  was  found  that  the  affidavit  of 
service  made  no  mention  of  the  certified  copy  of 
the  petition  having  been  left  with  the  respon- 
dent:— Held,  that  nevertheless  the  petitioner 
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might  proceed  to  prove  her  petition.    Moon  v. 
AftHm,  5  Jur.,  N.  8. 1365. 

Indonament  of  Serrice.] — Where  a  respondent 
had  been  personally  served  with  the  citation  at 
Shanghai,  and  the  citation  had  been  returned 
without  the  certificate  of  service  required  by  r. 
14  indorsed  on  it,  the  court  allowed  the  suit  to 
proceed  without  le-service.  Coghill  v.  Coghill 
and  Laureiro,  1  L.  B.,  P.  26  ;  35  L.  J.,  Mat.  32. 

Betninixig  into  Begistry.] — ^A  petitioner  for 
dissolution  of  marriage  sent  out  citations  for  ser- 
vice on  the  respondent  and  co-respondent,  who 
had  gone  to  Australia.  Efforts  having  been 
made  to  discover  and  serve  them  without  success, 
personal  service  was  dispensed  with.  The  soli- 
citor in  Australia  employed  to  effect  service 
baring  omitted  to  return  the  citations  to  this 
country,  the  judge  refused  to  allow  the  petition 
to  be  set  down  for  hearing  until  they  should  be 
returned.  Cooke  v.  Cooke  and  Quuilef  2  S.  &  T. 
50  ;  28  L.  J.,  Mat  37  ;  6  Jur.,  N.  S.  103. 

e.  Appearance. 

Within  what  Time.] — An  appearance  may  be 
entered  at  any  time  within  twenty-one  days  of 
the  service  of  the  citation.  Child  v.  Childf  3  S. 
&  T.  537  ;  33  L.  J.,  Mat  156  ;  12  W.  R.  992. 

Bometimes  Extended.] — In  a  suit  by  a  hus- 
band for  dissolution  of  marriage,  after  the  time 
for  appearing  had  elapsed,  the  court  gave  the 
respondent  leave  to  appear  and  file  an  answer, 
on  condition  that  she  should,  before  the  trial, 
allow  herself  to  be  confronted  with  the  peti- 
tioner's witnesses  for  tlie  purpose  of  identifica- 
tion. Hindmarsh  v.  Hindmarth^  1  L.  R.,  P.  24  ; 
35  L.  J.,  Mat  31. 

Where  a  wife  had  been  deterred  from  putting 
in  an  appearance  to  a  petition  filed  by  her  hus- 
band, charging  her  with  adultery,  in  conse- 
quence of  a  throat  made  by  her  husband's  agent, 
the  court  (the  case  having  been  adjourned)  gave 
her  leave  to  appear  and  file  an  answer.  Alex- 
ander V.  Alexander  and  Amot^  1  S.  &  T.  95  ;  29 
L.  J.,  Mat.  56. 

The  case,  on  coming  on  for  rehearing  (the 
wife  having  filed  an  answer),  was  treat^  as  a 
new  and  not  as  an  a(djoum6d  case.    lb. 

When  Too  Late.] — ^An  issue  raised  by  a  respon- 
dent in  a  suit  by  a  husband  for  dissolution' of 
marriage,  by  reason  of  his  wife*8  adultery,  in 
which  damages  were  claimed  against  a  co-re- 
spondent, having  been  set  down  for  trial  by  a 
jury,  the  court  refused  to  allow  the  co-respon- 
dent, on  the  day  previously  to  that  fixed  for  the 
trial,  to  enter  an  appearance,  on  the  ground  that 
the  application  was  then  too  late.  PouTuford  v. 
Pouf^fordand  JBtdjnn,  30  L.  J.,  Mat  188. 

Von-Appearanoe.] — A  husband  deserted  his 
wife,  and  went  to  Australia  in  1854  ;  in  1858  the 
wife  filed  a  petition  for  judicial  separation,  by 
reason  of  desertion.  The  husband  was  person- 
ally served,  but  entered  no  appearance.  The 
court  pronounced  for  the  judicial  separation,  but 
refused  to  make  any  order  for  the  custody  of 
children.    Seymour  v.  Seymour,  1  S.  &  T.  332. 

In  a  suit  for  dissolution  of  marriage  on  the 
ground  of  a  wife's  adultery,  the  respondent  did 
not  appear.    The  co-respondent  denied  the  adul- 


tery, and  that  issue  was  found  by  a  jury  in 
favour  of  the  husband.  The  evidence  upon 
which  the  verdict  was  founded  being  unsatis- 
factory, the  judge  declined  upon  it  to  make  a 
decree  against  tne  respondent.  Dolby  v.  Dolby 
and  Hewitt,  2  S.  &  T.  228  ;  30  L.  J.,  Mat  110 ; 
3  L.  T.  679  ;  9  W.  R.  476. 

Admits  Jorisdiotion.] — A  wife  filed  a  petition 
for  dissolution  of  mamagt,  which  was  served  on 
the  husband,  who  appeared  absolutely,  and  ob- 
tained further  time  to  answer.  He  filed  an  an- 
swer, excepting  to  the  jurisdiction  of  the  court, 
by  reason  of  his  want  of  an  Bnglish  domicil, 
and  the  incapacity  of  the  wife  to  institute  a  suit 
in  her  own  name  by  reason  of  her  infancy ; 
on  motion  to  take  this  answer  off  the  file  : — • 
Held,  that  it  was  too  late  for  the  respondent  to 
raise  such  objection.  Zvcklinski  v.  Zycklinski, 
2  S.  &  T.  420 ;  31  L.  J.,  Jiat  37  ;  6  L.  T.  690. 

A  respondent  in  a  suit  by  her  husband  for 
dissolution  of  marriage  having  entered  an  abso- 
lute appearance,  cannot  aftorwards  plead  to  the 
jurisdiction  of  the  court,  nor  can  she  raise  such 
objection  by  act  on  petition.  Fortter  v.  Forster 
and  Derridge,  3  S.  &  T.  144  ;  31  L.  J.,  Mat  185  ; 
9  L.  T.  147. 

If  a  respondent  intends  to  plead  to  the  juris- 
diction of  the  court,  she  shonld  appear  under 
protest.  Semble,  however,  that  at  the  hearing 
she  may,  notwithstanding,  object  to  the  jurisdic- 
tion.   Jb, 

A  respondent  who  appears  absolutely,  thereby 
admits  the  jurisdiction  of  the  court,  and  cannot 
afterwards  amend  his  appearance  in  order  to 
plead  to  the  jurisdiction.  Garstin  v.  Garstin,  4 
S.  &  T.  73  ;  34  L.  J.,  Mat  45  ;  13  W.  R.  508. 

A  party  who  appears  absolutely  and  not 
under  protest,  cannot  plead  to  the  jurisdiction^ 
and  delay  filing  an  answer  on  the  merits  until 
the  question  of  jurisdiction  raised  by  the  plea  is 
determined  ;  but  in  his  answer  on  the  merits  he 
may  also  plead  the  matters  on  which  he  relies  as 
shewing  that  there  is  no  jurisdiction.  Wilson  v. 
Wilson  and  Howell,  2  L.  R.,  P.  341 ;  41  L.  J., 
Mat  1. 

A  respondent  in  a  suit  for  dissolution  of  mar- 
riage, wo  has  entered  an  absolute  appearance, 
cannot  file  an  answer  raising  the  question  of 
jurisdiction  solely,  but  may  in  an  answer  plead- 
ing to  the  merits  also  allege  facts  raising  the 
question  of  jurisdiction.  Wilson  v.  Wilson  and 
Howell,  40  L.  J.,  Mat  77  ;  24  L.  T.  671 ;  19  W.  R. 
879. 

A  respondent  who  has  entered  an  absolute 
appearance  will  not  be  permitted  to  withdraw  it 
in  order  to  enter  an  appearance  under  protest  to 
enable  him  to  plead  to  the  jurisdiction.  Moore 
V.  Moore,  5  Ir.  K.,  Eq.  371. 

Under  Protest.] — Where,  in  a  suit  for  dissolu- 
tion of  marriage,  the  alleged  adulterer,  who  had 
been  made  a  co-respondent,  appeared  under  pro- 
test and  pleaded  to  the  jurisdiction,  the  court,  on 
an  application  of  the  petitioner,  dismissed  the  co- 
respondent from  the  suit  on  payment  of  his  costs. 
Gaynor  v.  Gaynor  and  Degliantoni,  31  L.  J., 
Mat  116. 

Semble,  if  a  foreigner  appears  to  a  citetion 
otherwise  than  under  protest,  he  submits  himself 
to  the  jurisdiction  of  the  court.  Bond  v.  Bond, 
2  S.  &  T.  93  ;  29  L.  J.,  Mat  142. 

If  a  respondent  in  a  suit  for  dissolution  of  mar- 
riage intends  to  plead  to  a  dilatory  plea,  he  should 
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appear  in  person,  and  under  protest,    Fortter  v. 
Fortter  and  Berridge^  31  L.  J.,  Mat.  185. 


t 

Beaial   of  Juriidietion   of    Conrt   only.] — 

In  a  suit  for  dissolution  of  marriage  the  re- 
spondent filed  an  answer,  merely  denying  the 
jurisdiction  of  the  court,  and  such  answer  was 
ordered  to  be  taken  off  the  files,  unless  within  a 
limited  time  the  respondent  amended  it  by  adding 
thereto  an  answer  on  the  merits.  She  thereupon 
entered  an  appeal  from  such  order.  Notwith- 
standing such  appeal,  the  court  directed  in  what 
manner  the  petition,  as  unopposed,  should  be 
heard.  Wilson  v.  WUson  and  HoweU,  2  L.  R., 
P.  292  ;  40  L.  J.,  Mat.  58  ;  26  L.  T.206  j  19  W.  R. 
1072. 

When  out  of  Time.] — If  a  respondent  does  not 
enter  an  appearance  within  the  time  (generally 
eight  days;  named  in  the  citation,  the  petitioner 
can  move  for  directions  as  to  the  mode  of  trial 
without  waiting  for  the  expiration  of  the  time 
(twenty-one  days)  allowed  for  filing  an  answer. 
Wood  T.  Wood  and  Hutohin$,  1  L.  R.,  P.  266  ;  36 
L.  J.,  Mat.  48. 

Where  a  respondent  does  not  answer  the  peti- 
tion within  twenty-one  days,  the  petitioner  may 
proceed  with  the  evidence  ;  a  petitioner  cannot 
at  once  proceed  to  give  evidence,  but  before 
doing  so  must  serve  the  respondent  with  a 
summons  to  shew  cause.  Ward  v.  Ward,  27 
L.  J.,  Mat.  34  ;  4  Jur.,  N.  S.  366. 

Hot  Answering — Effect  of.] — In  a  suit  for  dis- 
solution of  marriage  where  the  co-respondent 
has  appeared,  but  has  put  in  no  answer,  he  can- 
not, at  the  hearing  of  the  petition,  be  allowed  to 
take  any  part  in  the  proceedings.  He  cannot 
dispute  the  allegations  of  the  petition  either  by 
cross-examining  the  witnesses  in  support  of  it,  or 
by  addressing  the  court ;  nor  can  he  be  heard 
even  on  the  question  of  costs.  Norr'iM  v.  Norris, 
1  S.  &  T.  174  ;  27  L.  J.,  Mat.  72. 

Where  a  respondent  is  in  default  by  failing  to 
file  an  answer  in  due  course,  he  cannot  object  to 
a  paragraph  of  the  petition  on  the  ground  of  irre- 
levancy. Burrell  v.  Burrell,  82  L.  J.,  Mat.  136  ; 
S,  -P.,  Hejncorth  v.  Hepworth,  6  Jur.,  N.  S.  831. 

Leave  for  ftLrther  Time.] — ^An  application  for 
leave  to  file  an  answer,  after  a  cause  has  been  set 
down  for  trial,  must  be  supported  by  an  affidavit 
shewin  g  reasonable  grounds  for  granting  it.  Jago 
V.  Jago  and  Graham,  32  L.  J.,  Mat.  49  ;  11  W.  R. 
551. 

By  obtaining  further  time  to  plead,  a  respon- 
dent waives  any  objection  to  tne  sufficiency  of 
the  charge  of  adultery  in  a  petition  ;  he  is,  how- 
ever, entitled  to  particulars  of  the  charge,  ffep- 
worth  V.  Hepworth,  30  L.  J.,  Mat.  215  ;  6  Jur., 
N.  S.  831. 

A  petiUon  for  dissolution  of  marriage  by  reason 
of  adultery  of  the  wife,  having  been  partly  heard 
as  unopposed,  stood  over  for  further  evidence. 
The  wife  then  applied  for  leave  to  file  an  answer 
to  the  petition  on  an  affidavit  which  stated  that 
she  denied  the  charges  made  against  her,  and  had 
otherwise  a  good  defence.  An  order  to  shew  cause 
having  been  served  on  the  husband,  on  his  non- 
appearance, permission  was  granted.  Alexander 
V.  Alexander  and  Amos,  6  Jur.,  N.  S.  56 ;  8 
W.  R.  452. 


Ah  answer  filed  without  the  leave  of  the  judge 
after  the  time  allowed  by  the  rules  for  filing  i 
has  elapsed,  may  be  treated  by  the  petitioner  as  i 
nullity.     Avila  v.  Avila,  30  L.  J.,  Mat.  104. 

Hew  Averments  must  be  verified  by  AfSdavit. 

— ^Where  a  petition,  on  the  face  of  it,  sets  up  j 
sufficient  case,  it  should  be  met  by  a  responsiv( 
plea,  and  cannot  be  dismissed  by  the  court  on  ai 
affidavit  of  facts,  which  might  be  a  sufficient  pl« 
in  law.  JSvans  v.  Ihjans,  1  6.  &  T.  78  ;  27  L.  J. 
Mat  30. 

All  matter  in  answer  beyond  a  simple  denia 
must  be  verified  by  affidavit,  which,  howevei 
need  not  be  in  absolute  terms.  Tvurle  v.  Tourlt 
1  S.  &  T.  165  ;  27  L.  J.,  Mat.  52. 

A  petition  for  dissolution  of  marriage  on  th 
ground  of  the  wife's  adultery,  charged  variou 
acts  of  adultery.  The  responaent  in  her  answe 
pleaded,  first,  a  denial  of  the  adultery  ;  secondly; 
desertion ;  thirdly,  condonation ;  and,  fourthly 
connivance.  Her  affidavit,  filed  in  pursuance  o 
the  above  rule,  did  not  verify  the  third  and  fourtl 
pleas,  it  being  supposed  that  by  doing  so  th 
adultery  would  be  admitted  : — Held,  that  thes 
pleas  should  be  verified,  as  the  respondent,  b; 
doing  so,  would  not  admit  the  adultery,  each  pie 
being  to  be  construed  by  itself.    lb. 

Form  ol] — ^An  answer  to  a  petition  for  die 
solution  of  marriage  must  not  necessarily  be  ii 
conformity  with  a  common  law  plea,  either  b; 
way  of  traverse  or  of  confession  and  avoidance 
It  is  intended  to  be  a  substantial  statement  o 
the  respondent's  case,  but  ^ould  be  within 
reasonable  degree  of  brevity.  Oaston  v.  Oastm 
18  L.  T.  412. 

Therefore,  the  court  directed  an  answer  to  b 
reformed,  which  detailed  with  needless  particH 
larity  the  history  of  the  married  life,  and  pleade 
matters  which  might  be  given  in  evidence  unde 
a  simple  traverse.    lb. 

In  answer  to  a  petition  for  judicial  separatio: 
on  the  ground  of  desertion,  the  respondent  ma; 
set  out  facts  shewing  that  there  was  reasonabl 
cause  for  the  desertion,  but  such  facts  should  b 
stated  succinctly.  Hill  v.  Hill,  33  L.  J.,  Mai 
187  ;  10  Jur.,  N.  S.  371. 

What  ean  be  Pleaded.] — In  a  petition  fc 
divorce  on  the  ground  of  adultery,  it  is  not  con 
petent  to  plead  the  ante-nuptial  incontinence  c 
the  respgndent,  even  though  it  and  the  adulter 
are  charged  to  have  been  committed  with  th 
same  person.  Fitzgerald  v.  Fitzgerald,  32  L.  J 
Mat  12  ;  11  W.  R.  85. 

In  answer  to  a  petition  for  judicial  separatio 
on  the  ground  of  cruelty,  the  respondent  pleade 
a  traverse  and  condonation,  and  further  allege 
that  the  petitioner  had  consented  to  a  deed  < 
separation,  and  that  the  suit  was  not  institute 
bon&  fide,  but  for  the  purpose  of  obtaining  a 
increased  allowance.  The  court  refused  to  ordi 
these  allegations  to  be  struck  out.  Williams 
Williams,  1  L.  R.,  P.  178;  35  L.  J.,  Mat  85 
14L.  T.770;  14  W.  R.  1022. 

But  an  allegation  that  by  reason  of  the  dec 
of  separation  the  petitioner  was  not  entitled  ' 
institute  the  suit,  was  ordered  to  be  struck  out  2 

An  impediment  to  marital  intercourse  supe 
vening  after  marriage  in  consequence  of  tl 
disease  of  the  wife,  cannot  be  pleaded  in  bar  I 
the  husband  to  a  suit  by  her  for  judicial  separ 
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tion  on  the  ground  of  his  adnltery.  M.  y.  Jf,, 
31  L.  J.,  Mat.  168. 

Cmeltjis  no  answer  to  a  snit  for  judicial  sepa- 
Tation  on  the  ground  of  adnltery.  TuthUf  y, 
Tuthilh  31  L.  J.,  Mat.  214. 

The  adultery  of  the  wife,  if  it  has  been  con- 
doned by  her  husband,  is  no  bar  to  a  suit  by  her 
for  judicial  separation,  on  the  ground  of  adultery 
subsequently  committed  by  him.  Seller  v.  Seller, 
28  L.  J.,  Mat  99  ;  5  Jur.,  N.  S.  686. 

Where,  in  answer  to  a  wife*s  petition  on  the 
in^nnd  of  cruelty,  the  husband  alleges  such  con- 
duct on  the  part  of  the  wife  as  justified  him  in 
the  use  of  force,  the  answer  should  state  generally 
the  nature  of  the  wife*s  conduct,  but  need  not  go 
into  dates  or  other  particulars.  Shaw  ▼.  Shuw, 
2  S.  &  T.  516  ;  31  L.  J.,  Mat.  35  ;  6  L.  T.  477. 

Cruelty  maj  consist  in  the  aggregate  of  the 
ncta  alleged  in  an  answer,  and  each  paragraph 
need  not  allege  an  independent  act  of  cruelty 
sufficient  in  itself  to  warrant  the  relief  sought. 
Oreen  v.  Qreen,  33  L.  J.,  Mat.  64. 

An  allegation  by  a  husband,  in  answer  to  his 
wife's  suit  on  the  ground  of  cruelty  and  adultery, 
that  she  had  wilfully  withdrawn  herself  from 
his  bed,  and  refused  him  conjugal  rights,  is  no 
answer.  Rmoe  v.  Roioe,  4  S.  &T.  162  ;  34  L.  J., 
Mat.  Ill  ;  11  Jur.,  N.  S.  668  ;  12  L.  T.  639  ;  13 
W.  R.  1048. 


Prior  DoerMt.] — ^A  wife,  in  answer  to  the 


hnsband^s  petition  for  dissolution  on  the  ground 
of  her  adultery,  pleaded  that  in  a  prior  suit  she 
had  been  judicially  separated  from  him  :— Held, 
that  the  prior  decree  was  no  bar  to  the  suit. 
Yetttman  v.  Yeatm^in  and Bummell,2l  L.  T.  733. 

Oountir-eharget.]— In  a  suit  for  dissolution, 
brought  by  a  wife,  the  husband  made  counter- 
charges of  adultery  against  her.  On  the  allega- 
tion that  the  charges  so  made  were  identicidly 
the  same  as  those  made  in  a  previous  suit 
brought  by  the  husband,  in  which  the  jury  had 
decided  that  the  wife  had  not  been  guilty  of 
adultery^  the  court  was  asked  to  strike  out  the 
paragraphs  containing  such  charges  '.—Held, 
that  in  order  that  all  the  facts  should  appear  on 
the  pleadings,  the  proper  course  was  for  the  wife 
to  file  a  replication,  so  that  the  husband  might 
reply  to  it.  Robinson  v.  Robinson,  2  P.  D.  76  ; 
46  L.  J.,  P.  47  ;  36  L.  T.  414  ;  25  W.  R.  376. 

In  a  wife*s  answer  to  a  petition  of  the  husband, 
charging  her  with  adultery,  it  is  not  proper  to 
set  forth  his  ante-nuptial  connexion  witn  her. 
Inasmuch  as  the  court,  in  its  discretion,  may  re- 
fuse to  dissolve  a  marriage  if  the  petitioner, 
during  its  continuance,  has  been  guilty  of  certain 
misconduct  therein  mentioned,  any  circum- 
stances which  have  occurred  since  the  marriage, 
and  which  can  influence  such  discretion,  may  be 
stated  in  the  answer.  Allen  v.  Ailen  and  D^Arcy, 
28  L.  J.,  Mat.  81 ;  6  Jur.,  N.  S.  128. 

Where  the  husband  alleged,  in  one  paragraph, 
that  the  wife  had  been  incontinent  before  mar- 
riage, and  in  another  that  she  had  been  inconti- 
nent before  and  had  committed  adultery  with  the 
same  person  after  marriage,  the  court  ordered 
the  whole  of  the  former  paragraph,  and  so  much 
of  the  latter  as  related  to  incontinence  before 
marriage,  to  be  struck  out  as  irrelevant.  Mauford 
V.  Maw/ord,  14  W.  R.  516. 

A  petitioner  charged  her  husband  with  adnltery 
and  cruelty  and  prayed  for  a  dissolution  of  their 
marriage.    The  respondent  denied  both  the  adul- 


tery and  cruelty,  and  further  stated  that  the  peti- 
tioner had  habitually  treated  him  with  insolence 
and  neglect,  set  his  orders  and  wishes  at  defiance, 
and  for  two  years  wilfully  absented  herself  from 
his  residence.  On  an  application  that  the  answer 
be  amended  by  striking  out  the  latter  part : — 
Held,  that  it  was  properly  introduced,  as  explana- 
tory of  the  violent  conduct  attributed  to  the 
respondent  Hughes  v.  Hughes,  1  L.  R.,  P.  219  ; 
35  L.  J.,  Mat.  94. 

To  a  petition  by  a  wife  for  judicial  separation, 
on  the  ground  of  cruelty,  the  respondent  pleaded 
adultery.  The  court  refused  to  order  the  plea  to 
be  struck  out,  but  left  the  petitioner  to  demur. 
Hall  V.  Hall,  32  L.  J.,  Mat  117  ;  11 W.  R.  810. 

Connter-elaim  for  Judicial  Separation  in  Ac- 
tion on  Separation  Deed.] — Where  a  deed  of 
separation  had  been  executed  between  a  husband 
and  wife  who  had  continued  to  live  apart,  and 
the  wife  more  than  five  years  afterwards,  by 
counter-claim  to  an  action  by  the  husband  to 
enforce  the  deed,  claimed  as  against  him  a  judi- 
cial separation  on  the  ground  of  alleged  cruelty : 
— Held,  that  her  right  to  judicial  separation  was 
barred  by  lapse  of  time  and  by  the  execution  of  the 
deed  of  separation.  Besawt  v.  Wood,  12  Ch.  D. 
605  ;  40  L.  T.  446. 

AT.  Partionlara. 

When  and  how  Obtained.] — ^When  the  sup- 
pression of  material  facts  is  averred  without 
specifying  such  &cts,  the  petitioner  is  entitled 
to  particulars.  Barnes  v.  Barnes  and  Orimwade, 
16  W.  R.  281. 

A  general  allegation,  that  during  a  specified 
time  the  respondent  '*  committed  divers  acts  of 
cruelty,"  is  bad,  and  is  ground  for  an  order  that 
the  petition  be  amended  by  specifying  such  acts, 
but  not  for  an  order  that  particulars  of  the  acts 
of  cruelty  be  given.  Goldney  v.  Ooldney,  32 
L.  J.,  Mat  13 

It  is  the  practice  to  ask  for  an  order  for  par- 
ticulars by  summons  in  chambers,  and  not  by 
motion  in  court.  Higgs  v.  Higgs  and  Httpkins, 
11  W.  R.  164. 

Where  such  an  order  is  obtained  upon  motion 
in  court,  the  extra  costs  incurred  by  proceeding 
by  motion  instead  of  by  sunmions  will  not  be 
allowed.    lb, 

A  petition  for  dissolution  of  marriage  alleged 
a  specific  act  of  adultery  on  the  25th  of  August, 
and  other  acts  of  adultery  between  that  day 
and  the  3l8t  of  October.  The  court  declined  to 
order  particulars  of  the  dates  of  these  latter 
acts  of  adnltery.  Boddy  v.  Boddy,  28  L.  J., 
Mat  16. 

The  court  ordered  particulars  to  be  given  of  a 
charge  of  adultery  on  divers  occasions  between 
the  1st  of  January,  1862,  and  the  30th  of  October, 
1862,  at  divers  places  in  Bristol  and  the  neigh- 
bourhood unknown  to  the  petitioner,  on  an  affi- 
davit that  the  petitioner  was  unable  to  give  par- 
ticulars. Higgs  v.  Higgs  and  Hopkins,  32  L.  J., 
Mat  64;  11  W.  R.  154. 

Allegations  of  actual  violence,  however  general 
as  to  time  and  place,  can  only  be  met  by  a  sum- 
mons for  particulars.  Leete  y.  Leete,  2  8.  &  T. 
568  ;  31  L.  J.,  Mat  121 ;  6  L.  T.  607. 

A  petition  alleged  that  the  co-respondent  lived 
in  the  same  house  with  the  petitioner  and  his  wife 
for  two  years,  and  that  the  adult^^  was  com- 
mitted on  divers  occasions  during  that  period. 
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eyidence  other  than  docnmentArj  was  objected 
to,  on  the  ground  that  the  order  for  particolais 
had  in  subetance  not  been  complied  with,  but  the 
jadge  ordinary  held  that  the  evidence  was  ad- 
missible, and  that  if  the  particalars  were  not 
sufficient,  the  proper  course  would  have  been  to 
apply  for  further  and  better  particulars.  Cod- 
rington  y.  Codrington  and  Anderson^  4  S.  &  T. 
63. 


The  court  refused  to  order  the  petition  to  be 
amended  by  the  insertion  of  further  particulars  of 
the  acts  of  adultery,  being  of  opinion  that  it  gave 
sufficient  information  of  the  chaige  to  enable 
the  respondent  to  meet  it.  Smith  7.  Smith 
and  Liddard,  29  L.  J.,  Mat.  62 ;  5  Jur.,  N.  S. 
1318. 

Where  a  co-respondent  charged  a  petitioner 
with  having  committed  adultery  with  three 
females,  named,  without  time  or  place,  in  one 
and  the  same  paragraph,  the  court  refused  to  let 
the  answer  be  amended  by  alleging  the  adultery 
with  each  of  the  three  females  in  three  distinct 
paragraphs,  with  time  and  place,  on  the  ground 
that  the  inconvenience  arising  from  the  mode 
of  pleading  might  be  correct^  by  applying  for 
particulars,  fftint  v.  Hunt  and  Duke^  2  8.  &  T. 
074  ;  31  L.  J.,  Mat.  163  ;  6  L.  T.  727. 

In  a  suit  by  a  husband  for  dissolution  of  mar- 
riage, the  petitioner,  in  pursuance  of  an  order 
made  on  the  application  of  the  respondent,  de- 
livered particnlars  in  which  he  alleged  generally 
"adultery  with  A.  at  Malta  between  1859  and 
1862,  and  during  a  journey  in  Switzerland,  Savoy, 
Sardinia  and  Italy."  Upon  application  for  fur- 
ther and  better  particulars,  it  appeared  that  the 
information  of  the  petitioner  was  solely  derived 
from  a  diary  and  certain  correspondence  of  the 
respondent.  The  court  ordered  that  unless  par- 
ticulars, setting  out  the  dates  and  occasions  of 
the  alleged  adultery  should  be  given  to  the  re- 
spondent ten  days  before  the  trial,  the  petitioner 
should  be  precluded  at  the  trial  from  giving 
any  save  documentary  evidence  of  the  adultery 
charged.  Codrington  v.  Codrington  and  Ander- 
son, 3  S.  &  T.  368  ;  33  L.  J.,  Mat.  63  ;  10  L.  T. 
139. 

Hot  Correiponding  to  Charges.]— When  a  re- 
spondent filed  as  particulars  of  cruelty  alleged  in 
her  answer  allegations  of  cruelty  which  did  not 
correspond  with  the  charge  in  the  answer,  but 
were  fresh  chaiges,  the  court  ordered  them  to  be 
struck  out.  Sanderson  v.  Sanderson,  Stephem 
and  Hiscoch,  41  L.  J.,  Mat.  24  ;  25  L.  T.  857  ;  20 
W.  B.  261. 

In  a  wife's  petition  for  a  judicial  separation  on 
the  ground  of  cruelty,  particulars  were  ordered 
to  be  given,  but  as  they  did  not  correspond  with 
the  original  charges,  the  court  ordered  them  to 
be  struck  out.  Subsequently  they  were  allowed 
to  be  added  to  the  petition  as  new  chaiges. 
Grafton  v.  Grafton,  28  L.  T.  144. 

Facts  Omitted  in  Partioulari.]— When  par- 
ticulars of  a  general  charge  of  adultery  contained 
in  a  petition  have  been  ordered  and  delivered, 
the  petitioner,  if  he  intends  at  the  hearing  to 
prove  acts  of  adultery  not  included  in  the  par- 
ticulars, should  give  notice  of  them  to  the  other 
side  a  reasonable  time  before  the  hearing.  If  he 
omits  to  do  so,  the  hearing  will  be  adjourned. 
Bancroft  v.  Bancroft  and  Jtumney,  Silt.  J, Mat, 
31  ;  13  W.  B.  506. 

Where  Insufficient.] — On  a  summons  for  par- 
ticulars of  a  charge  of  adultery  an  order  was 
made  to  give  at  least  ten  days  before  the  trial 
particulars  specifying  dates  and  occasions,  or  the 
petitioner  to  be  precluded  from  giving  other  than 
documentary  evidence  in  support  of  certain 
charges^  of  adultery.  A  statement  purporting  to 
be  particulars  was  given,  but  with  scarcely  any 
specification  of  dates  and  occasions.    At  the  trial 


Of  Plea  that  Xarriage  was  niegfl.]— ^ 
husband,  in  answer  to  his  wife*s  petition  for 
divorce,  pleaded  that  she  was  not  his  lavrful 
wife,  as  he  had  contracted  a  previous  marriage. 
On  motion  for  particulars  of  the  previotis  mar- 
riage the  court  ordered  them  to  be  set  out  in 
the  pleas,  and  not  by  way  of  particulars,  but 
dispensed  with  their  averment  on  oath,  on  the 
ground  that  it  might  form  the  basis  of  a  pro- 
secution for  bigamy.  Silver  v.  Silver,  21  L.  T. 
734. 

h.  Amendment  of  Pleadings. 

When  Allowed.] — The  question  for  the  court  is 
wholly  different  where  a  pleading  is  demurred  to, 
and  where  it  is  moved  to  order  the  amendment 
or  reformation  of  a  pleading ;  in  the  latter  case, 
the  court  will  consider  what  form  is  convenient 
in  the  circumstances,  and  whether  the  party  ap- 
plying is  likely  to  be  injured  or  obscured  in  his 
view  of  the  case  by  the  pleading  as  it  stands, 
without  prejudging  the  question  of  the  suffi- 
ciencT*  of  the  answer  if  established  in  evidence. 
Griffith  V.  GHffith,  3  S.  &  T.  356 ;  33  L.  J., 
Mat.  81  ;  10  L.  T.  308. 

A  petition  alleged  that  the  respondent  and  co- 
respondent had  been  living  and  cohabiting 
together,  but  contained  no  specific  charge  of 
adultery.  Neither  the  respondent  nor  the  co- 
respondent appeared  : — Held,  that  the  all^ation 
was  insufficient,  and  leave  to  amend  was  refused 
at  the  hearing.  Forman  v.  Forman  and  DaviSy 
32  L.  J.,  Mat.  80  ;  11  W.  B.  401. 

The  court  will  not  order  a  pleading  to  be 
amended  unless  it  is  so  framed  as  to  embarrass 
the  opposite  side.  Green  v.  Green,  33  L.  J., 
Mat  83. 

Petition — By  adding  Charge.] — ^A  wife,  who 
had  instituted  a  suit  for  judicial  separation,  on 
the  ground  of  cruelty,  subsequently  discovered 
that  her  husband  had  also  been  guilty  of 
adulteiy.  The  court  allowed  her  to  amend  her 
petition  by  adding  a  charge  of  adultery  and  pray- 
ing for  dissolution  of  marriage  on  the  ground  of 
cruelty  and  adultery,  without  extracting  a  fresh 
citation ;  but  directed  that  the  petition,  when 
amended,  should  be  re-served.  Cartlidge  y. 
Cartlidge,  31  L.  J.,  Mat.  135  ;  8  Jur.,  N.  S 
493. 

A  petition  for  dissolution  of  marriage  con- 
tained an  inferential,  but  not  a  distinct  charge 
of  adultery  at  a  specified  time  and  place.  Per- 
sonal service  on  the  respondent  had  been  dis- 
pensed with.  Neither  the  respondent  nor  co- 
respondent appeared  at  the  hearing.  Adultery 
at  the  alleged  time  and  place  having  been 
proved,  the  court  allowed  the  petition  to  be 
amended  by  adding  a  distinct  charge  of  adultery 
without  requiring  the  petition  to  be  re-served. 
AwhUr  V.  Ambler  ana  Hoghton,  32  L.  J.,  Mat. 
6;  7L.  T.  339;  11  W.  R.  111. 

Where  a  petitioner,  after  an  adjournment  of 
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the  case  part  heard,  in  order  to  procure  farther 
CTidence,  aaks  leave  to  amend  his  petition  by 
adding  a  new  charge^  it  is  an  objection  to 
granting  the  application  that  the  charge  had 
come  to  his  knowledge  before  the  petition  in  its 
original  form  was  drawn.  Bannitter  v.  Ban- 
nitter  and  BaviSy  20  L.  J.,  Mat.  53. 

After  hearing  a  petition  by  a  wife  for  dissolu- 
tion of  marriage  on  the  ground  of  adultery  and 
cruelty,  no  decree  having  been  pronouDced,  the 
court  allowed  the  petition  to  be  amended  by  the 
addition  of  a  charge  of  bigamy,  which  came  to 
her  knowledge  in  the  interval  between  the 
cause  being  set  down  for  hearing  and  the  hear- 
ing.     Walker  v.  Walker,  30  L.  J.,  Mat.  214. 

On  the  hearing  of  her  petition  for  dissolution 
of  marriage,  the  wife  proved  the  adultery  of 
the  husband,  but  failed  to  establish  the  charge 
of  desertion.  The  court  allowed  her  subsequently 
to  amend  her  petition  by  adding  a  charge  of 
cruelty,  but  intimated  that  strict  proof  would  be 
required  to  support  it.  Parkifuon  v.  Parkinsmij 
2  L.  R.,  P.  27  ;  39  L.  J.,  Mat.  21. 

A  petitioner  for  divoice  is  by  precedent  en- 
titled to  the  leave  of  the  court  to  amend  his  pe- 
tition, by  adding  charges  of.  fresh  acts  of 
adultery  committed  after  the  date  of  the  peti- 
tion by  the  respondent  with  the  co-responoent. 
The  court,  however,  expressed  a  doubt  as  to  such 
a  course  standing  investigation  on  appeal,  and 
intimated  that  die  better  course  would  be  for 
the  petitioner  to  file  a  supplemental  petition, 
and  to  consolidate  the  two  petitions  bd^ore  the 
hearing.  Borham  v.  Borham  and  Brawn,  2 
L.  R.,  P.  193  ;  40  L.  J.,  Mat.  6  ;  23  L.  T.  600  ;  19 
W.  R.  215. 

Cruelty  is  a  matrimonial  offence  which  must 
essentially  be  within  the  wife's  knowledge 
when  she  files  her  petition ;  and  the  court, 
therefore,  will  not  allow  her  to  add  new 
chaises  to  her  petition,  except  under  very 
special  circumstances.  Austin  v.  Austin,  41 
L.  J.,  Mat.  8  ;  25  L.  T.  856  ;  20  W.  R.  128. 

When  in  a  suit  for  judicial  separation  on  the 
ground  of  cruelty  the  petition  had  been  filed  for 
nearly  a  year,  issue  had  been  joined,  and  the 
cause  set  down  for  trial ;  the  court  refus^  to 
allow  the  petitioner  to  amend  her  j)etition  by 
adding  farther  charges  of  cruelty.    Iv, 

A  wife  brought  a  suit  for  dissolution  on  the 
ground  of  adultery  and  cruelty.  She  proved  the 
adultery,  but  failed  to  prove  the  cruelty.  The 
hearing  was  adjourned,  and  she  subsequently 
discovered  that  the  communication  of  syphilis 
amounted  to  legal  cruelty.  The  court  allowed 
her  to  add  a  charge  of  cruelty  to  that  effect  to 
the  petition.  Parkinson  v.  ParkiTuan,  21  L.  T. 
597. 

A  petition  by  a  wife  for  dissolution  of  mar- 
riage, on  the  ground  of  adultery  and  desertion, 
may  be  amended  by  adding  a  charge  of  cruelty 
if  the  court  is  satisfied  that  the  fresh  charge 
is  brought  forward  bon&  fide,  and  not  for 
the  purpose  of  .vexation.  Rowley  v.  Rowley, 
1  S.  &  T.  487  ;  29  L.  J.,  Mat.  15  ;  7  W.  R.  653. 


lowed 


By  Striking  out  Charge.]— The  court  al- 
a  petition  for  judicial  separation  to  be 


the  husband.  Hudson  v.  Hudson,  33  L.  J.,  Mat. 
5  ;  9  Jut.,  N.  S.  1302 ;  9  L.  T.  579 ;  12  W.  R. 
216. 


Dates  of  Charges.]— A  petition  for  dis- 


th 


solution  of  marriage,  on  the  ground  of  adultery 
and  cruelty,  charged  cruelty  "  in  and  during  the 
months  of  April  and  May."  The  respondent 
filed  an  answer,  denying  the  charges.  At  the 
trial  the  respondent  did  not  appear,  and  the 
petitioner  failed  to  prove  cruelty  at  the  time  al- 
leged, but  established  cruelty  in  June  and  July : 
— Held,  that  the  petition  might  be  amended  by 
substituting  the  date  of  the  cruelty  proved. 
Bunyard  v.  Bunyard,  32  L.  J.,  Mat.  176;  II 
W.  R.  990. 

Where  a  petition  alleged  adultery  in  the  months 
of  September  and  October,  and  the  answer  pleaded 
condonation  up  to  tiie  29th  September,  the  court 
refused  an  amendment  but  suggested  that  the 
petitioner  might  demur.  Windlutm  v.  Wiudham 
and  Giuglini,  32  L.  J.,  Mat  89 ;  9  Jur.,  N.  S. 
82. 


Of  Charge  of  Adnltery— With  whom.] — 


A  petition  charged  adultery  with  G.,  and  claimed 
damages.  The  respondent  denied  the  charge. 
The  co-respondent  appeared,  but  did  not  file  an 
answer.  At  the  trial,  before  any  witnesses  were 
examined,  the  claim  for  damages  ^vas  withdrawn. 
The  evidence  of  two  witnesses  tended  to  prove 
that  the  respondent,  on  the  24th  of  September, 
1861,  committed  adultery  with  some  person  un- 
known ;  and  another  witness  proved  that  at  the 
same  place  and  time  of  day,  but  on  the  17th  of 
July,  1861,  a  man  named  G.  had  passed  some 
hours  in  the  respondent's  company.  Upon  an  ap- 
plication of  the  husband,  the  petition  was 
amended  by  substituting  for  the  charge  of 
adultery  with  G.  a  charge  of  adultery  with 
some  person  unknown.  I'he  jury  found  a  ver- 
dict for  the  respondent.  Subsequently  a  rule 
for  a  new  trial  was  made  absolute  upon  affidavits 
that  the  latter  witness  had  made  a  mistake  in  her 
evidence,  and  that  the  circumstances  sworn  to  by 
her  took  place  on  the  24th  of  September,  1861. 
Upon  the  application  of  the  husband,  the  court 
ordered  the  petition  and  record  to  be  amended 
by  reinserting  the  charge  of  adultery  with  G. 
upon  payment  of  costs,  but  refused  to  allow  a  re- 
insertion of  the  claim  for  damages.  Jayo  v. 
Jago  and  Graham,  32  L.  J.,  Mat.  48  ;  11  W.  R. 
192. 


After  Bnle  Visi.] — A  wife  petitioned  for 


amended  by  striking  out  a  charge  of  adultery,  in 
order  that  the  petitioner's  evidence  might  be 
admitted  in  support  of  the  chai^ge  of  cruelty,  the 
respondent  havmg  app^red  and  pleaded,  but 
directed  that  any  costs  incurred  relating  to  the 
charge  of  adultery  should  not  be  taxed  against 


a  dissolution  of  her  marriage,  by  reason  of  the 
husband's  adultery  and  cruelty,  and  proved  both 
charges.  The  decree  nisi  was  suspended  at  her 
request,  and  subsequently  she  asked  to  be  al- 
lowed to  amend  the  petition,  by  substituting  a 
prayer  for  judicial  separation.  The  respondent 
opposed  the  alteration,  and  alleged  that  the  peti- 
tioner herself  had  been  guilty  of  adultery.  The 
court  granted  liberty  to  the  respondent  to  file 
affidavits  in  support  of  the  charge  ;  and  no  affi- 
davits being  filed,  allowed  the  petition  to  be 
amended  as  prayed.  Mycock  v.  Mycock,  2  L.  R., 
P.  98  ;  39  L.  J.,  Mat.  56  ;  23  L.  T.  238  ;  18  W.  R. 
1144. 


Bj  adding  Claim  for  Damages.]— When 


the  object  appeared  to  be  bon&  fide  to  obtain 
damages,  the  court  allowed  a  paragraph  praying 
for  damages  to  be  added  to  a  petition  befoi-e  an 
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the  petition  prays  for  dissolution,  and  facts  are 
proved  on  which  the  dissolution  might  have 
been  granted.  Dent  t.  Dent,  4  S.  &  T.  105  ;  34 
L.  J.,  Mat.  118  ;  13  L.  T.  252. 


answer  had  been  filed.  Symondt  y,  Symondg  and 
Hannan,  23  L.  T.  568  ;  19  W.  R.  166. 

Leave  was  granted  to  amend  a  petition  for 
dissolution  of  marriage  by  adding  a  claim  for 
damages.  JBartlett  v.  JBartUtt  and  Balmanno, 
84  L.  J.,  Mat.  64. 

At  the  date  of  filing  his  petition  the  only  evi- 
dence which  the  petitioner  had  was  the  confes- 
sion of  the  respondent.  He  subsequently  ob- 
tained independent  evidence  of  her  alleged 
adultery  witn  the  co-respondent,  and  he  then 
applied  to  amend  his  petition  by  adding  a 
claim  for  damages.  The  court  allowed  the 
amendment.  Ife^ulow  v.  Henslow  and  Beards- 
ley,  40  L.  J.,  Mat.  31 ;  24  L.  T.  846  ;  19  W.  R. 
786. 


From  Judicial  Separation  to  BiisolntioiL] 


— Where  both  parties  are  before  the  court,  a 
wife's  suit  for  judicial  separation  may  be  turned 
into  one  for  a  dissolution  of  marriage  without 
issuing  a  fresh  citation,  but  there  must  be  a  re- 
. service  of  the  petition  on  the  respondent.  Cart- 
ledge  v.  CaHledge,  4  S.  &  T.  249. 

The  court  granteid  an  application  by  a  wife  that 
a  petition  for  a  judicial  separation  filed  by  her 
might  be  dismissed,  and  that  she  might  substitute 
for  it  a  petition  for  dissolution  of  marriage,  upon 
the  terms  of  her  paying  the  costs.  Lewis  v. 
Lexois,  29  L.  J.,  Mat.  128. 

Allegation  of  Beiortion.]-— A  petition  for  dis- 
Aolution  of  marriage  by  reason  of  the  husband's 
adultery  and  desertion  was  directed  to  be 
amend^  by  a  distinct  averment  of  the  fact  of 
desertion  ;  some  statements  of  circumstances  in 
such  a  petition  may  be  necessary,  but  evidence 
should  not  be  'pleaded.  Pyne  v.  Pyne.  1  S.  5c  T. 
80. 

From  Biisolution  to  Judicial  Separation.]— 

The  adultery  of  the  respondent  having  been 
proved,  and  also  cruelty  and  misconduct  on  the 
part  of  the  petitioner  which  conduced  to  such 
adultery,  the  court  refusecl  to  allow  a  prayer  for 
judicial  separation  to  be  substituted  for  that  for 
dissolution  of  marriage,  in  order  that  the  evi- 
dence of  the  misconduct  of  the  petitioner  should 
be  expunged.  •  Lempriere  v.  Lempriere  and 
Roehel,  1  L.  R.,  P.  569  ;  37  L.  J.,  Mat.  78  ;  19 
L.  T.  50;  16W.  R.  1192. 

It  is  competent  for  the  court  to  decree  a 
judicial  separation,  although  the  petition  prays 
only  for  a  decree  for  a  dissolution  of  marriage,  if 
the  facts  proved  will  entitle  a  petitioner  to  the 
former,  but  not  to  the  latter  decree.  Smith  v. 
Smith,  1  S.  &  T.  359  ;  28  L.  J.,  Mat.  27. 

A  petition  of  a  wife  prayed  simply  a  decree  of 
dissolution  of  marriage  on^the  ground  of  adultery 
and  desertion.  At  the  hearing,  adultery  having 
been  proved,  but  not  desertion,  the  court  decreed 
a  judicial  separation.    Ih. 

Where,  on  a  petition  for  dissolution  of  mar- 
riage by  a  wife,  the  only  facts  which  in  the 
opinion  of  the  court  the  petitioner  is  at  liberty 
to  prove  would  be  ground  for  a  decree  of  judicial 
separation  only,  and  the  petitioner  refuses  to 
amend  the  petition  by  praying  for  judicial  sepa- 
ration, the  petition  must  be  dismissed.  Rowley 
V.  Rowley,  4  S.  &  T.  137  ;  11  Jur.,  N.  S.  562  :  12 
L.  T.  505. 

The  court  will,  at  the  prayer  of  a  petitioner,  at 
the  hearing  make  a  decree  of  judicial  separation 
instead  of  a  decree  nisi  for  dissolution,  although 


Of  Aniwer.] — ^The  court  inclines  to  order  an 
amendment  oi  a  plea  where  that  will  enable  a 
point  of  law  to  be  raised  by  demurrer.  Holland 
V.  Holland,  16  W.  R.  406. 

The  court  will  allow  an  all^[ation  praying  for 
relief  to  be  added  to  the  prayer  of  an  answer 
containing  charges  of  adultery  and  cruelty  in  a 
suit  for  dissolution  of  marriage,  for  the  purpose 
of  allowing  the  suit  to  be  continued.  Firminger 
V.  Firminger  and  Ollard,  17  W.  R.  335. 

A  co-respondent  whose  answer  merely  tra- 
versed the  tdlegation  of  adultery,  was  not  allowed 
to  cross-examine  the  witnesses  called  to  establish 
that  allegation,  for  the  purpose  of  eliciting  that 
the  petitioner  had  been  guilty  of  adultery,  or  of 
such  misconduct  as  yrould  induce  the  court  to 
exercise  its  discretion  by  withholding  a  decree ; 
but  upon  a  statement  being  made  that  the  co- 
respondent would  probably  be  able  to  establish 
a  case  of  such  misconduct  on  the  part  of  the 
petitioner  if  h^  had  the  opportunity,  the  court 
allowed  him  to  amend  his  answer  by  the  inser- 
tion of  various  counter-charges  against  the  peti- 
tioner, and  reserved  the  question  of  the  costs  of 
the  day  until  the  merits  of  the  case  had  been 
ascertained.  Plumer  v.  PUtmer  and  Bygrate,  4 
S.  &  T.  257. 

When  a  husband  brought  a  suit  for  dissolution 
on  the  ground  of  adultery  with  the  co-respon- 
dent, and  the  wife  answered  charging  the 
husband  with  adultery  and  cruelty,  and  prayed 
for  a  judicial  separation,  and  the  ]ury  found  fox 
the  wife  on  all  the  issues : — The  court  allowed 
the  prayer  a£  the  answer  to  be  amended,  and 
pronoxmced  a  decree  nisi  for  dissolution  on  the 
application  of  the  wife.  Corpatatix  v.  Corpataua 
and  Staub,  23  W.  R.  456. 

In  a  suit  for  dissolution  of  marriage,  on  the 
ground  of  the  wife's  adultery  with  the  co-respon 
dent,  the  latter  pleaded  only  a  denial.  The 
court  refused  to  allow  the  co-respondent,  aftei 
his  answer  was  filed,  to  add  a  charge  of  crueltj 
against  the  petitioner.  Jayne  v.  Jayne  anc 
Protheroe,  18  W.  R.  53. 

Application  to  roscind  Amendmont.l — A  wifi 
petitioned  for  judicial  separation,  on  the  grounc 
of  cruelty  and  adultery ;  the  respondent  tra 
versed  the  charges,  and  afterwards  obtaine( 
leave  to  amend  his  answer  by  adding  a  counter 
charge  of  adultery.  Before  leave  to  amend  wa 
granted,  and  after  an  order  for  payment  of  th 
wife's  taxed  costs,  the  respondent  became  bank 
rupt  on  his  own  petition.  An  application  t 
rescind  the  order  for  the  amendment  of  th 
answer,  on  the  ground  that  the  respondent  ha 
become  bankrupt  solely  for  the  purpose  c 
avoiding  payment  of  his  wife's  costs,  and  tha 
i  the  order  was  made  by  the  couyt  in  ignorance  c 
the  bankruptcy,  w^as  rejected.  Greatorex 
Greatorex,  34  L.  J.,  Mat.  9. 

Kotioo  of  Applioation  for.]  —  Notice  of  a 
application  for  leave  to  amend  a  petition  fc 
dissolution  of  marriage  should  V(«.  given  to  tl 
other  party,  or  the  petition  may  be  withdraw 
and  served  de  novo.  Wright  v.  Winght,  1  S. 
T.  80  ;  27  L.  J.,  Mat  31 ;  30  L.  T.  370 ;  6  W.  ] 
607. 
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An  application  was  made  to  the  oonrt  to 
amend  an  answer  by  adding  to  it  a  fresh  charge 
of  adaltery.  Notice  of  the  intended  application 
was  serred  upon  the  opposite  party  the  evening 
previonsly.  The  &ct8  in  issue  were  appointed 
to  be  decided  by  a  common  jniy,  at  the  sittings 
then  in  progress : — ^Held,  that  the  mles  as  to 
notice  were  not  applicable.  Hitchcoch  y.  Hitch' 
eoek,  36  L.  J.,  Mat.  40. 

Although  the  opposite  party  has  only  four 
days  allowed  to  amend  his  answer  to  such 
amended  petition  or  answer,  the  court  will,  if  it 
is  advisable,  direct  that  the  cause  shall  not  be 
heard  until  the  expiration  of  ten  days  from  the 
day  on  which  the  amended  answer  was  filed.  lb, 

B6-8or?ie6  upon  Aimmdment.] — ^When  the  re- 
spondent and  co-respondent  dia  not  appear,  the 
court  refused  to  allow  the  petition  to  be  amended 
at  the  hearing,  by  adding  an  averment  of  adultery 
with  some  person  unknown,  without  re-service. 
Wallace  v.  Wiallnce^  Chtit^r  and  Macnamarat  32 
L.  J.,  Mat.  47  ;  9  Jur.,  N.  8.  134  ;  11  W.  R.  112. 

Where  a  petition  for  dissolution  of  marriage 
has  been  served  in  which  a  mistake  is  made  in 
the  christian-name  of  the  person  with  whom  the 
respondent  is  alleged  to  have  committed  adul- 
tery, the  court  wiU  allow  it  to  be  amended,  but 
it  must  be  re-served.  Lover,  LovCf  32  L.  J.,  Mat. 
134. 

When  leave  is  given  to  amend  a  petition,  on  the 
ground  that  it  does  not  allege  adultery  to  have 
been  committed  in  direct  or  distinct  terms,  but 
upon  information  and  belief  only,  and  the  respon- 
dent has  not  appeared,  it  must  be  re-served  as 
amended.  SpUsbury  v.  SmUbury^  3  S.  &  T.  210 ; 
32  L.  J.,  Mat.  126  ;  9  L.  T.  23. 

After  the  hearing  of  an  undefended  petition 
which  had  been  adjourned  for  further  evidence, 
an  allegation  was  added  to  the  petition  by  the 
leave  of  the  court,  and  it  was  re-served  upon  the 
respondent.  When  it  again  came  on  for  hearing, 
the  oonrt  treated  it  as  a  new  petition,  and  re- 
quired evidence  of  all  the  facts  necessary  to 
found  a  decree,  as  well  as  of  the  additionid  al- 
legation.   Walker  y.  Walker,  31  L.  J.,  Mat.  117. 

Where  both  parties  are  before  the  court,  a 
wif e*s  suit  for  judicial  separation  may  be  turned 
^nto  one  for  a  dissolution  of  marriage  without  is- 
suing a  fresh  citation,  but  there  must  be  a  re- 
service  of  the  petition  on  the  respondent.  Cart- 
ledge  v.  CaHledge,  4  S.  ft  T.  249. 

When  Ezenied.] — In  a  suit  by  a  husband 

for  dissolution  of  his  marriage,  he  had  obtained 
leave  to  proceed  without  a  co-respondent  and 
without  personal  service  upon  the  respondent, 
who  had  been  cited  by  advertisement.  The  hus- 
band was  afterwards  allowed  to  amend  his  peti- 
tion by  inserting  fresh  chaiges  of  adultery,  with- 
out citing  the  respondent  again.  Smith  v.  Smith, 
3  8.  ft  T.  216  ;  32  L.  J.,  Mat.  145  ;  9  L.  T.  118  ; 
11  W.  R.  989. 

Sa-Entry  for  Trial.]— Where  a  petition  has 
been  set  down  for  hearing,  and  is  afterwards 
amended  and  re-served,  it  must  be  re-entered,  and 
cannot  be  restored  to  the  place  which  the  original 
suit  occupied  in  the  list  of  causes.  MUner  v. 
MUf^,  30  L.  J.,  Mat.  103. 


i. 

If  a  petition  for  judicial  separation  sets  forth 


facts  which,  if  proved,  would  disentitle  the  peti- 
tioner to  the  redress  claimed,  it  is  proper  to  bring 
the  question  before  the  court  by  way  of  demurrer. 
Seller  Y,  Seller,  2%  L.  J.,  Mat.  99  ;  6  Jur.,  N.  8.686. 
Questions  whether  a  decree  in  a  former  suit  is 
admissible  in  evidence  in  a  subsequent  suit,  and 
if  so,  whether  such  evidence  would  be  conclusive, 
cannot  be  decided  on  demurrer,  but  must  be  de- 
termined at  the  hearing  when  the  evidence  is 
tendered.  Conradi  v.  Conradi,  1  L.  R.,  P.  391 ; 
36L.  J.,  Mat.68. 

J.  Abatement  of  Suits. 

By  Death  of  Petitioner.]— By  the  death  of  a 
petitioner  a  suit  for  dissolution  of  marriage 
abates.  If,  therefore,  he  dies  after  a  decree  nisi 
has  been  pronounced,  the  court  cannot  make  it 
absolute.  Orartt  v.  OrafU,  Bowie*  and  Patteson, 
2  8.  ft  T.  522.;  31  L.  J.,  Mat.  174. 

48  Blis.  0.  2.  1.  7.]— Under  the  43  Eliz.  c.  2, 
s.  7,  the  grandfather  and  grandmother  may  be 
called  upon  to  maintain  their  pauper  grandchild 
not  able  to  work,  and  if  a  father,  who,  in  virtue  of 
his  possible  liability  under  this  statute  to  main- 
tain his  grandchildren,  is  entitled  to  maintain  a 
suit  for  the  purpose  of  obtaining  a  decree  annul- 
ling his  child's  marriage,'dies  pending  such  a  suit, 
neither  the  mother's  nor  the  father's  executors 
can  revive  the  abated  suit ;  the  mother,  because 
she  had  no  interest  in  the  suit  when  it  was  com- 
menced ;  and  the  executor,  because  the  statutory 
liability  is  merely  personal.  Beavan  or  Sevan  v. 
M'Mahon  and  Bevan  or  Beavan,  f.  c.  JtPMahony 
2  8.  ft  T.  58  ;  28  L.  J.,  Mat.' 127  ;  5  Jur.,  N.  8. 
686  ;  2  L.  T.  255  ;  8  W.  R.  453. 

By  Death  of  Baspondent.] — A  petition  for  dis- 
solution of  marriage  abates  on  the  death  of  the 
respondent,  but  the  court  will  not,  on  the  applica- 
tion of  the  petitioner,  order  that  the  petition  and 
affidavit  in  support  be  removed  from  the  files  of 
the  court.  Broeae  v.  Broeai,  2  8.  ft  T.  383  ;  30 
L.J.,  Mat.  172;  6  L.  T.  137. 

On  Lunacy  of  Bespondent.]— A  husband  peti- 
tioned for  a  dissolution  of  his  marriage,  by  reason 
of  the  adultery  of  his  wife.  At  the  time  when  he 
presented  the  petition  she  was  in  confinement  as 
a  pauper  lunatic  in  a  county  lunatic  asylum  : — 
Held,  that  the  court  had  no  authority  to  appoint 
a  curator  ad  litem  to  represent  the  interests  of 
the  wife  in  defence  of  the  suit.  Bawden  v. 
Bawden,  2  8.  ft  T.  417 ;  31  L.  J.,  Mat.  94  ;  8 
Jur.,  N.  8. 157  ;  6  L.  T.  27  ;  10  W.  R.  292. 

By  Death  of  Go-Beipondent.] — Semble,  that 
when  a  co-respondent  dies  during  the  pendency 
of  a  suit  for  dissolution  of  marriage,  a  motion 
should  be  made  for  leave  to  strike  iSs  name  out 
of  the  petition.  Sntton  v.  Sutton  and  Peacoeky, 
32  L.  J.,  Mat.  156. 

k.  Oroaa  Suits. 

Where  the  same  issues  are  raised  in  cross  suits^ 
the  court  will  in  general  stay  one,  without  refer- 
ence to  their  position  in  the  cause  list.  Osborne 
V.  Osborne,  3  8.  ft  T.  827  ;  33  L.  J.,  Mat.  38 ;  10 
Jur.,N.  8.80. 

Where  there  are  cross  suits,  and  the  wife  in  her 
suit  (which  was  for  a  judicial  separation  on  the 
ground  of  cruelty)  was,  by  the  verdict  of  the  jury. 
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acquitted  of  the  charges  of  adultery  alleged  in  the 
husbanel^s  amwer,  the  court  refused  to  allow  this 
verdict  to  be  pleaded  in  answer  to  the  husband's 
petition  for  dissolution,  in  which  the  same  acts 
of  adultery  were  charged.  Bancroft  v.  Bancroft 
and  Rwnney,  3  S.  dc  T.  697  ;  M  L.  J.,  Mat.  31. 

Judicial  separation  was  decreed  on  a  verdict 
establishing  the  husband's  cruelty,  though  an 
issue  in  a  cross  suit  as  to  his  wife's  adultery  was 
pending.  Bancroft  t.  Bancroft^  4  S.  &  T.  84 ; 
34  L.  J.,  Mat.  70;  12  L.  T.  236  ;  13  W.  R.  548. 

Both  Parties  olaiming  Belief.] — ^When  a 
husband  petitions  for  a  dissolution  of  marriage 
on  the  ground  of  his  wife's  adultery,  and  she  in 
her  answer  prays  for  a  judicial  separation  on  the 
ground  of  desertion,  the  court  will  not  at  his 
instance  (the  wife  opposing)  terminate  the  suit 
by  dismissing  the  petition.  Schira  y.  Schira 
and  Sampajo,  1  L.  B.,  P.  466. 

L    Withdrawal  and  DiamlBBal  of  Petition. 

Dismissal — ^Petitioner  not  Appearing.] — If  at 
the  hearing  of  a  petition  by  a  wife  for  dissolution 
of  marriage,  on  the  ground  of  adultery  and 
desertion,  no  one  appears  on  behalf  of  the  peti- 
tioner, the  respondent  has  a  right  to  have  the 
petition  dismissed.  Besfnarest  v.  Betmare^t^  31 
L.  J.,  Mat.  34. 

Where  a  notice  was  given  by  a  petitioner's 
solicitor  to  the  solicitors  of  the  respondent  and 
co-respondent  of  the  abandonment  of  the  petition 
for  dissolution  of  marriage,  the  court,  on  a  motion 
on  the  part  of  the  respondent  and  co-respondent, 
■supported  by  an  affidavit  of  service  of  notice  of 
motion  on  the  petitioner's  solicitors,  dismissed 
the  petition  and  condemned  the  petitioner  in  the 
costs.  Symona  v.  Symons  and  Pike^  2  S.  &  T. 
435  ;  31 L.  J.,  Mat  84  ;  6  L.  T.  163  ;  10  W.  R.  449. 

Where  a  wife,  the  petitioner,  did  not  appear  on 
the  day  of  hearing,  the  court  before  dismissing 
the  petition,  required  that  a  rule  to  shew  cause 
should  be  first  served  upon  her,  and  intimated 
that  in  all  such  cases  that  practice  should  be  fol- 
lowed. CurtU  V.  Curtis  J  38  L.  J.,  Mat.  9  j  19 
L.  T.  610. 

When  a  petitioner  fails  to  appear  at  the  hear- 
ing, the  court  will  either  grant  a  rule  to  dismiss 
the  petition,  or,  if  information  is  laid  before  it 
tending  to  shew  that  the  petitioner  does  not  in- 
tend to  go  on  with  his  suit,  will  dismiss  it  at 
once.    Bound  v.  Round,  20  L.  T.  87 

Misoondnot  of  Petitioner.] — In  a  hus- 
band's suit  for  dissolution  of  marriage,  the  jury 
found  that  the  wife  had  committed  adultery  with 
the  co-respondent ;  that  the  husband  had  been 
guilty  of  adultery  and  cruelty,  and  had  infected 
his  wife  with  a  venereal  disease  ;  and  that  his 
misconduct  had  been  condoned,  and  had  not  con- 
duced to  her  adultery ;  and  the  jury  refused  to 
award  damages  against  the  co-respondent.  The 
court,  in  the  exercise  of  its  discretion  under  20 
&  21  Vict,  c  85,  s.  31,  dismissed  the  petition,  and 
directed  that  the  wife  should  have  the  general 
costs  of  the  suit.  Wildey  v.  Wildey  and  Ryder. 
26  W.  R.  239. 

Where  in  a  suit  for  dissolution  of  marriage  by 
a  husband  the  adultery  was  proved,  but  the  peti- 
tion was  dismissed  on  the  ground  of  his  gross  mis- 
conduct, the  court  refused  to  make  any  order  as 
to  the  costs  of  the  petitioner  or  co-respondent. 
Ilich  V.  Hick  and  KUchcn,  34  L.  J.,  Mat  11. 


Facts  Proved-— Insnffioient.]— A  petition 

by  a  wife  for  judicial  separation  was  dismissed 
on  the  ground  that  the  tacts  proved  by  her  did 
not  amount  to  legal  cruelty.  Hudson  v.  Hudson, 
12  W.  R.  354. 


In  Violation  of  Agreoment.] — A  peti- 


tion for  dissolution  of  marriage  was  dismissed, 
on  the  ground  that  it  was  presents  in  violation 
of  an  agreement  made  in  a  former  suit,  by  which 
the  petitioner  had  surrendered  any  right  to  relief 
in  respect  of  misconduct  alleged  to  have  been 
committed  prior  to  the  institution  of  that  suit. 
Rowley  v.  Rowley,  34  L.  J.,  Mat.  97. 

A  husband  and  wife  are  competent  to  make 
a  binding  agreement  for  compromise  of  a  divorce 
suit  Hart  v.  Hart,  18  Ch.  D.  670 ;  50  L.  J., 
Ch.  697  ;  46  L.  T.  13  ;  30  W.  R.  8. 

An  agreement  for  good  consideration,  that  the 
petitioner  in  a  suit  for  dissolution  of  marriage 
will  withdraw  from  the  suit,  is  binding,  if  it  has 
not  been  obtained  by  fraud  or  duress.  SterHni 
V.  Sterhini,  39  L.  J.,  Mat  82 ;  22  L.  T.  652. 

Where  the  parties,  on  the  eve  of  the  trial  of  a 
suit  by  the  wife  for  judicial  separation,  by  reason 
of  cruelty,  agreed  that  the  cause  should  not  be 
moved,  and  that  arbitration  should  be  resorted 
to,  the  court  refused  to  allow  her  to  proceed  with 
the  original  suit,  she  having  wilfully  interposed 
obstacles  to  the  progress  of  the  arbitration. 
Hooper  v.  Hooper,  1  S.  &  T.  219 ;  29  L.  J.,  Mat 
59  ;  8  W.  R.  319. 

Held,  on  appeal,  that  the  petitioner  was  not 
at  liberty  to  repudiate  the  agreement,  except  on 
the  ground  of  fraud,  or  of  such  an  error  in  the 
terms  of  the  agreement  that  she  ought  not  to 
be  boimd  by  it  Hooper  v.  Hooper,  3  S.  k  T. 
261. 

In  1860  a  wife  filed  a  petition  for  dissolution 
of  marriage,  on  the  ground  of  adultery  and 
cruelty.  When  the  cause  came  on  for  trial,  it 
was  withdrawn  from  the  jury  by  agreement  of 
the  parties,  the  wife  nnderteking  not  to  institute 
other  proceedings  in  the  Divorce  Court.  In  1862 
the  wife  instituted  a  fresh  suit  for  dissolution  of 
marriage  on  the  ground  of  adultery  and  cruelty, 
the  acts  of  misconduct  alleged  in  the  petition 
being,  with  the  exception  of  some  acts  of  ^ultery 
and  cruelty  committed  prior  to  the  first  petition 
and  not  included  within  it,  and  of  some  acts  of 
adultery  of  later  date,  the  same  as  those  charge! 
in  the  first  petition.  The  respondent  pleaded 
the  agreement  in  bar.  Upon  an  application  by 
the  petitioner  for  directions  as  to  liie  mode  of 
trial,  the  court  refused  to  make  any  order,  upon 
the  ground  that  the  institution  of  the  second  suit 
was  a  gross  breach  of  good  faith,  and  a  violation 
of  the  agreement  by  which  the  petitioner  had 
surrendered  irrevocably  any  legal  right  to  relief 
in  respect  of  misconduct  prior  to  the  first  peti- 
tion : — Held,  that  the  suit  could  not  be  sustained, 
inasmuch  as  it  was  founded  in  part  upon  acts 
which  had  occurred  before  the  date  of  the  first 
petition,  and  which  were  released  by  the  agree- 
ment Rotdey  v.  RowUy,  1  L.  R.,  H.  L.  63 ; 
35  L.  J.,  Mat  110. 

Agreement  not  made  Order  of  Coort.] 

— Where  by  agreement  between  the  parties  a 
petition  for  dissolution  of  marriage  is  dismi^ed, 
the  court  will  not  allow  such  agreement  to  be 
made  an  order  of  court  for  the  purpose  of  en- 
forcing its  terms.  Ryder  v.  Ryder,  30  L.  J., 
Mat  164. 
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Qiie«iL*i   Prootor  Intervening.] — ^When 

the  Qaeen^s  proctor  objected,  the  coart  refused 
to  dismiss  the  petition  on  consent,  and  held  that 
he  was  entitled  to  prove  the  adnltery  charged 
by  him  against  the  petitioner.  Clapham  y. 
Clapkam  and  Guest,  17  L.  T.  554. 

whero  a  hosband^s  petition  was  dismissed  for 
want  of  prosecution,  the  court  condemned  him 
in  the  co-respondent's  costs,  and  declined  to  sus- 
pend its  decree  until  the  result  of  an  interven- 
tion by  the  Queen's  proctor  against  a  decree  nisi 
being  made  absolute,  obtained  by  the  wife  in  a 
cross  suit,  was  known.  Whitmore  v.  Whitmore 
and  BretUll,  13  L.  T.  610. 


After  Beoree  Nisi,] — ^When  a  decree  nisi 

for  the  dissolution  of  a  marriage  has  been  pro- 
noonced,  the  court  has  power  to  dismiss  the 
petition,  as  for  want  of  prosecution,  unless  the 
petitioner  moves  to  have  the  decree  made  abso- 
lute within  a  reasonable  time.  Pollack  y.  Pol- 
lack,  Deane  and  Maenamaraf  16  W.  B.  1130. 

After  a  decree  nisi  for  dissolution  of  marriage 
at  the  suit  of  a  wife  had  been  pronounced,  she 
renewed  marital  intercourse  with  her  husband, 
and  informed  her  attorney  that  she  did  not  wish 
any  further  proceedings  to  be  taken  in  the  suit. 
Upon  an  application  by  the  husband  to  dismiss 
the  petition,  the  court  declined  to  accede  to  it, 
but  said  that,  if  both  parties  consented,  it  would 
order  all  proceedings  in  the  suit  to  be  stayed. 
Zewis  y.  LewU,  2  S.  &  T.  394 ;  30  L.  J.,  Mat. 
199  ;  7  Jur.,  N.  S.  831 ;  4  L.  T.  772. 

After  Verdiet] — A  motion  to  dismiss  a 

petition  after  a  verdict  for  a  respondent  should 
be  supported  by  an  affidavit  that  no  application 
for  a  new  trial  has  been  lodged  in  the  registry. 
mil  y.  ma  and  Wood,  2  S.  &  T.  515  ;  30  L.  J., 
Mat.  198  ;  5  L.  T.  120. 

When  a  verdict  has  been  found  for  the  respon- 
dent, the  court  will  not  dismiss  the  petition 
until  the  month  allowed  for  moving  for  a  new 
trial  has  elapsed,  mtohcock  v.  Hitchcock,  2 
8.  k.  T.  513  ;  30  L.  J.,  Mat.  198  ;  6  L.  J.  120. 

Where  issues  in  a  suit  for  dissolution  of  mar- 
riage have  been  tried  by  a  jury,  the  court  will 
not  dismiss  the  petition  on  the  application  of  the 
petitioner  until  the  time  allowed  by  the  rules 
for  moving  for  a  new  trial  has  elapsed.  Alitor, 
if  all  the  parties  concur  in  the  application. 
Seddon  v.  Scddon  and  Doyle,  31  L.  J.,  Mat.  31. 

At  the  trial  of  issues  joined  in  a  suit  for  disso- 
lution of  marriage,  on  the  ground  of  the  wife's 
adulteiy,  no  one  appearing  on  behalf  of  the  hus- 
band, the  jury  returned  a  verdict  that  the  respon- 
dent had  not  committed  adultery  with  the 
co-respondent.  No  application  having  been 
afterwards  made  for  a  new  trial,  the  court,  upon 
motion  of  the  co-respondent,  dismissed  the  peti- 
tion and  condemned  the  husband  in  costs. 
JPotts  v.  PotU  and  Bateman,  32  L.  J.,  Mat.  32  ; 
11  W.  R.  192. 

— --  Upon  Payment  of  Ck>8ts.l — The  court  will 
not  dismiss  a  petition  by  a  husKMind  for  dissolu- 
tion of  marriage,  except  upon  payment  of  the 
wife's  taxed  costs  and  the  costs  of  the  motion. 
JPearee  v.  Pearce,  30  L.  J.,  Mat.  182. 

A  wife,  pending  a  suit  by  her  for  a  judicial 
separation,  returned  to  cohabitation,  no  order  for 
the  taxation  of  her  costs  having  been  made. 
The  husband,  therefore,  applied  to  have  the  peti- 
tion dismissed : — ^Held,  that  it  could  be  dismissed 


only  upon  payment  of  the  wife's  costs.  Cooper 
v.  Cooper,  3  S.  &  T.  392 ;  33  L.  J.,  Mat.  71 ;  10 
L.  T.  275. 

Withdrawing.] — ^When  a  respondent  has  ap- 
peared, the  court  will  not  allow  a  petitioner  to 
withdraw  the  petition,  unless  the  respondent 
consents,  or  has  had  notice  of  the  motion.  Lut- 
wyche  y.  Lutwyche,  28  L.  J.,  Mat.  56  ;  5  Jur. 
76. 

The  court  will  allow  a  wife  to  withdraw  her 
petition  for  judicial  separation,  and  £le  one  for 
dissolution  of  marriage,  if  her  proctor  has  not 
received  from  the  husband  her  costs  in  the 
former  suit.  Ashley  v.  Ashley,  2-  S.  &  T.  388  ; 
30  L.  J.,  Mat.  175  ;  5  L.  T.  139. 

Withdrawal  of  former  Petition— Sifoot  of.]— 
In  1873  a  husband  presented  a  petition  for  disso- 
lution of  marriage  on  the  ground  of  his  wife's 
adultery  with  the  co-respondent  The  petition 
was  afterwards  dismissed  on  the  application  of 
the  petitioner  and  on  payment  by  nim  of  the 
costs  of  the  respondent  and  co-respondent.  In 
1879  the  husband  presented  another  petition  for 
dissolution  of  marriage  on  the  g^und  of  his 
wife's  0dultery  with  the  same  co-respondent,  and 
charged  various  acts  of  adultery  which  had  been 
alleged  in  the  first  petition  as  well  as  other  acts 
of  adultery  subsequent  to  the  dismissal  of  that 
petition : — Held,  that  the  dismissal  of  the  first 
petition  did  not  estop  the  petitioner  from  rely- 
ing upon  the  same  acts  of  aanlteiy  in  support  of 
the  second  petition.  Hall  v.  HaU^  48  L.  J.,  P. 
57  ;  40  L.  T.  525  ;  27  W.  R.  664. 

m.  Oo-Bespondent. 

Joinder  ol]— By  20  &  21  Vict  c.  86,  s.  28, 
upon  a  petition  presented  by  a  husband  [praying 
that  his  marriage  may  be  dissolved  on  the  ground 
that  his  wife  has  since  the  celebration  thereof 
been  guilty  of  adultery,  s.  29],  the  petitioner 
shall  make  the  alleged  adulterer  a  co-respondent 
to  the  said  petition,  unless  on  special  grounds  to 
be  allotoed  by  the  court,  he  shall  be  excused  from 
so  doing  ; 

And  on  every  petition  presented  by  a  wife  for 
dissolution  of  marriage,  the  court,  if  it  see  Jit, 
may  direct  that  the  person  with  whom  the  hus- 
band is  alleged  to  have  committed  adultery  be 
made  a  respondent; 

And  the  parties  or  either  of  them  may  insist 
on  having  the  contested  matter  of  fact  tried  by 
a  jury. 

Unless  a  petitioner  can  satisfy  the  court  on 
affidavit  that  he  cannot  or  ought  not  to  make  a 
co-respondent,  the  20  &  21  Vict.  c.  85,  s.  28,  is 
imperative  that  he  should  do  so.  Quiche  v. 
Quieke,  2  S.  &  T.  419  ;  31  L.  J.,  Mat.  28 ;  5 
L.  T.  690 ;  10  W.  R.  448. 

The  court  will  not,  upon  an  affidavit  of  the 
petitioner  only,  allow  him  to  proceed  without 
making  a  co-respondent.  Leader  v.  Leader, 
32  L.  J.,  Mat.  136. 

Although  the  petition  charges  adultery  with 
a  person  unknown.  Pitt  v.  Pitt,  37  L.  J., 
Mat.  24. 

If  a  petition  alleges  adultery  with  persons 
unknown  the  order  of  the  conrt  must  be  obtained 
dispensing  with  making  them  co-respondento, 
notwithstanding  that  there  are  already  other 
co-respondents  who  have  been  served  with 
process.    Penty  v.  Penty,  Penhy  v.  Penhy,  or 
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Penhy  v.  Penby,  7  P.  D.  19  ;  51  L.  J.,  P.  24  ;  47 
L.  T.  131  ;  30  W.  R.  384. 

A  petitioner  must  make  every  person  whom 
he  charges  In  the  petition  with  having  committed 
adultery  with  his  wife  a  co-respondent,  unless  he 
is  excused  from  so  doing  by  the  court  on  special 
grounds.  Carryer  v.  Carryer  and  Watson^  4 
S.  &  T.  94 ;  34  L.  J.,  Mat.  47 ;  11  Jur.,  N.  S. 
352  ;  13  L.  T.  260  ;  13  W.  R.  507. 

A  petition,  by  a  husband,  charged  adultery 
with  A.  and  also  with  divers  other  persons,  and 
afterwards,  in  pursuance  of  an  order  of  the 
court,  particulars  of  the  general  charge  were 
given,  alleging  adultery  with  B.  After  an  order 
had  been  obtained  by  the  respondent  for  a 
commission  to  examine  B.,  who  was  abroad,  the 
petitioner  applied  for  leave  to  make  B.  a  co- 
respondent. The  court  refused  the  application, 
on  the  ground  that  it  was  not  bona  fide,  but 
solely  for  the  purpose  of  excluding  B.*s  evidence. 
Codrington  v.  Coaringtonand  Anderson^  3  S.&  T. 
368  ;  33  L.  J.,  Mat.  62  ;  10  L.  T.  139. 


Adultery  of  Husband  —  Joining  alleged 
Adnlteress.] — In  a  suit  by  a  wife  for  dissolution 
of  marriage,  the  court,  upon  application  on 
behalf  of  the  person  with  whom  it  was 'alleged 
that  the  husband  had'  committed  adultery, 
directed  that  she  be  made  a  respondent.  Bell  v. 
Bell,  8  P.  D.  217. 

When  Application  to  excnie  Joining  ehonld 
be  made.] — An  application  to  dispense  with 
making  a  co-respondent  should  be  made  at  an 
early  stage  of  the  suit ;  but,  except  under  special 
circumstances,  it  will  be  allowed  even  after  the 
respondent  has  filed  her  answer  to  the  petition. 
Jcffert  V.  Jeffers,  2  P.  D.  90 ;  46  L.  J.,  P.  80 ; 
26  W.  R.  513. 

But  when  the  alleged  adultery  was  of  old 
date,  the  petitioner  poor,  and  the  proceedings 
had  advanced  to  the  motion  for  instructions  as 
to  the  mode  of  trial,  the  court  dispensed  with 
the  application  required  by  r.  5,  and  made  an 
Older  for  trial.  Pitt  v.  Pitt,  1  L,  R.,  P.  464 ; 
37  L.  J.,  Mat.  24  ;  17  L.  T.  671. 

Power  of  Court  to  Dismiss  before  Hearing.] 
— ^The  court  has  power  to  dismiss  a  co-respon- 
dent from  a  suit  before  the  hearing  without  his 
consent.  Wilson  v.  WiUon  and  Howell,  2  L.  R., 
P.  353 ;  41  L.  J.,  Mat.  83 ;  26  L.  T.  139 ;  20 
W.  R.  372. 

On  a  petition  for  dissolution  of  marriage  by  a 
husband,  the  respondent  appeared  absolutely 
and  the  co-respondent  under  protest.  The  co- 
respondent filed  an  act  on  petition,  in  which  he 
set  out  facts  to  shew  that  the  court  had  no 
urisdiction  to  entertain  the  suit.  The  petitioner 
filed  an  answer  thereto,  and  there  was  a  repli- 
cation, and  the  act  on  petition  was  set  down  for 
hearing.  The'  petitioner  then  applied  to  the 
court  to  be  allowed  to  withdraw  his  answer  to 
the  act  on  petition,  and  that  the  co-respondent 
should  be  dismissed  from  the  suit  on  tne  pay- 
ment of  his  costs.  The  court  granted  the 
application,  notwithstanding  the  opposition  of 
ihe  co-respondent.    Ih, 

Adultery  of  Petitioner  after  Deoree  Nisi — 
How  Co-Sespondent  affected  by.]— The  adultery 
of  a  petitioner  after  the  date  of  the  decree  nisi, 
although  ground  for  reversing  the  decree  so  far 
as  it  dissolves  the  marriage,  is  not  ground  for 


reversing  that  part  of  it  which  condemns  the 
co-respondent  in  costs.  Htdae  v.  HuUe  and 
Tavemar,  2  L.  R.,  P.  357  ;  41  L.  J.,  Mat.  19  ;  25 
L.  T.  764  ;  20  W.  R.  447. 

A  husband  obtained  a  decree  nisi,  with  costs. 
Damages  were  also  assessed  against  the  co- 
respondent, but  no  order  was  made  on  him  for 
their  payment.  On  intervention  by  the  Queen's 
proctor,  it  was  proved  that 'the  husband  after 
his  marriage  had  led  a  profligate  life.  The  court 
reversed  the  decree  nisi,  including  that  part  of 
it  which  condemned  the  co-respondent  in  costs, 
and  dismissed  the  petition.  Bavenscroft  v. 
Bavenjtcroft,  2  L.  R.,  P.  376  ;  41  L.  J.,  Mat.  28  ; 
26  L.  T.  265  ;  20  W.  R.  448. 

With  respect  to  the  damages,  the  court  de- 
clined to  make  an  order  on  the  co-respondent 
for  payment ;  at  the  same  time  expressing  the 
opinion  that  it  was  never  intended  that  a 
petitioner  should  be  entitled  to  damages  where 
the  petition  is  dismissed,  and  that  even  where  a 
decree  is  made  dissolving  the  marriage,  the 
petitioner  has  no  definite  or  legal  right  to  the 
damages,  unless  an  order  for  payment  to  him  be 
made  by  the  court.    lb. 

See  also  Tov^ll  v.  Yonell,  33  L.  T.  578 ;  24 
W.  R.  59. 

Dead  or  Unknown.] — Where  the  alleged  adul- 
terer is  dead  or  unknown,  the  petitioner  should 
apply  at  once  for  an  order  to  be  excused  from 
making  him  a  co-respondent.  Tolleniache  v.  Tol- 
lemache,  28  L.  J.,  Mat.  2. 

Where  a  petition  alleged  that  "  in  July,  1857, 
the  respondent,  at  Birkenhead,  committed  adul- 
tery with  a  man  whose  name  is  to  the  petitioner 
unknown,"  the  judge  refused  to  excuse  the  peti- 
tioner from  making  a  co-respondent,  on  an 
affidavit  simply  that  the  petitioner  was  unable 
to  learn  the  name  of  the  adulterer,  but  subse- 
quently g^nted  the  application,  on  an  affidavit 
that  the  petitioner  had  been  informed  by  A.  that 
the  respondent  and  a  man  had  taken  furnished 
apartments  and  slept  t<^ther  in  her  house,  and 
that  she  had  not  since  seen  the  man,  and  did  not 
know  his  name,  though  she  had  made  efforts 
to  discover  it.  Evant  v.  Evans,  28  L.  J.,  Mat.  20. 

A  petition  alleged  that  the  wife  had  committed 
adultery  with  A.,  who  was  made  a  co-respondent, 
and  in  a  fifth  paragraph  charged  her  with  having- 
committed  adultery  with  a  person  unknown.  On 
motion  that  the  petitioner  might  be  excused 
from  making  such  unknown  person  a  co-re- 
spondent, or  be  allowed  to  strike  the  fiifth 
paragraph  out  of  the  petition :  —  Held,  that 
cither  might  be  done.  Hunter  v.  Hunter,  2S 
L.  J.,  Mat.  3. 

A  husband  petitioning  for  a  divorce  must 
obtain  leave  to  proceed  without  making  a  co- 
respondent, although  the  petition  charges  adul- 
tery with  a  person  unknown.  Pitt  v.  Pitt,  37 
L.  J.,  Mat.  24. 

Other  Special  Grounds  for  excusing  Joinder 
o£] — The  fact  of  a  husband  having  brought  an 
action  of  crim.  con.,  and  recovered  damages- 
against  the  adulterer,  does  not  form  special 
grounds,  on  which  the  court  will  excuse  the 
husband  from  making  the  adulterer  a  co-re- 
spondent. Armitage,  In  re,  1  S.  &  T.  71  ;  2T 
L.  J.,  Mat.  4  ;  4  Jur.,  N.  S.  56  ;   6  W.  R.  222. 

A  husband  had  obtained  a  sentence  of  divorce 
k  mens&  et  thoro,  in  the  ecclesiastical  court,  by 
reason  of  his  wife's  adultery,  and  had  recovered 


193         HUSBAND   AND   ^\IFE— Judicial  Separation  and  Divorce.       194 

damages  are  claimed  against  a  co-respondent, 
the  petition  should  specify  the  amount  claimed. 
Spedding  v.  Spedding^  31  L.  J.,  Mat.  96. 


damages  in  an  undefended  action  of  crim.  con. 
from  B.,  who  was  at  thi  Cape  of  Good  Hope, 
he  was  allowed  to  proceed  without  making  B. 
a  co-respondent.  Timkin  v.  TornktHf  1  S.  &  T. 
182. 

WHb  a  Prostitiite.] — An  application  to  pro- 
oeed  without  making  a  co-respondent,  granted, 
on  the  ground  that  the  wife  was  living  in  a 
brothel.  Hook  v.  Hook,  1  S.  &  T.  183  ;  27  L.  J., 
M.  C.  61. 

But  in  a  subsequent  case  the  fact  that  the  wife 
was  a  common  prostitute  was  held  insufficient  to 
induce  the  court  to  dispense  with  a  co-respondent. 
Quicit  V.  Quiche,  2  8.  &  T.  419. 

Where  the  wife  was  alleged  to  be  leading  the 
life  of  a  common  prostitute  and  to  have  com- 
mitted adultery  with  several  persons,  who  were 
necessary  witnesses  to  enable  the  petitioner  to 
establish  the  charges  of  adultery,  he  was  allowed 
to  proceed  without  making  a  co-respondent. 
Peters  v.  Peters  and  Willett,  3  S.  &  T.  264. 

'Wifo's  Confession — Only  Evideneo  against] 
— The  court  will  allow  a  petitioner  to  proceea 
without  making  the  alleg^  adulterer  a  co-re- 
spondent, where  no  evidence  can  be  obtained 
against  him,  the  only  evidence  that  he  is  the 
adulterer  being  the  wife's  confession.  Jinkings 
v.  Jinkings,  1  L.  B.,  P.  330 ;  36  L.  J.,  Mat.  48  ; 
16L.T.  512. 

Dying  during  Pendenoy  of  Snitl — Semble, 
that  when  a  co-respondent  dies  pending  a  suit 
for  dissolution  of  marriage,  a  motion  should  be 
made  for  leave  to  strike  his  name  out  of  the 
proceedings.    Sutton  v.  Sutton,  32  L.  J.,  Mat.  1 56. 

Answer  of  Co-Bespondent] — ^A  co-respondent 
may  set  up,  in  answer  to  a  petition  for  dissolution 
of  marriage  by  reason  of  the  adultery  of  a  wife, 
conduct  of  the  petitioner,  which,  under  the  pro- 
viso to  s.  31  of  20  &  21  Vict.  c.  85,  would  give 
the  court  a  discretionary  power  to  dismiss  the 
petition,  but  he  cannot  give  evidence  of  it  unless 
It  is  pleaded.  Seddon  v.  Seddon  and  Doyle,  30 
L.  J.,  Mat  12  ;  7  Jur.,  N.  S.  147. 

He  is  not  precluded  by  that  section  from 
pleading  it  by  the  insertion  in  the  petition  of 
a  claim  for  damages,  though  such  a  defence 
could  not  have  been  pleaded  to  an  action  for 
criminal  conversation,  the  meaning  of  that  sec- 
tion being  that  in  such  a  case  the  question  of 
damages  is  to  be  dealt  with,  not  that  the  record 
is  to  be  framed  in  the  same  manner  as  in  an 
action  for  criminal  conversation.    lb. 

Omitting  to  put  in  Answer — Position  at 
Trial.] — A  co-respondent  who  puts  in  no  answer 
and  yet  appears  is  not  entitled  to  address  the 
jury  in  mitigation  of  damages,  or  to  cross- 
examine  with  that  view.  J^ne  v.  Lyne  and 
Blaekney,  1  L.  R.,  P.  508  ;  37l.  J.,  Mat.  9  ;  17 
L.  T.  29  ;  16  W.  R.  169. 

A  co-respondent,  if  he  has  put  in  no  answer  to 
the  petition^  is  no  party  to  the  issue  to  be  tried 
by  the  jury.     Tourle  v.  Tvwrle,  1  S.  &  T.  176. 

Xzamining,  Cross-Ezamining,  and  Addressing 
Qwrt^—See  post,  col.  218. 

n.  2>amage«  against  Oo-Bespondent* 
Petition— Amount  to  be   Stated.]— Where 

TOL.  IT. 


Beinstatement  of  Claim  after  Withdrawal.]— 
A  claim  for  damages  having  been  formally  with- 
drawn, the  court  refused  to  allow  it  to  be  rein- 
stated in  the  petition,  the  petitioner  having 
failed  to  shew  that  it  was  withdrawn  in  error, 
or  that  an  altered  state  of  ciroumstances  had 
arisen  which  would  justify  its  reinsertion.  Sykes 
V.  Sykes  and  Smith,  38  L.  J.,  Mat.  12  ;  19  L.  T. 
611  ;  17  W.  R.  265. 

ICeasnre  of  Assessment.] — When  a  petitioner 
claims  damages  against  the  co-respondent,  if  the 
adultery  of  the  respondent  and  co-respondent  is 
proved,  the  jary  is  bound  to  assess  the  damages 
at  a  specific  sum,  however  small.  The  jury 
cannot  find  a  verdict  that  the  petitioner  has 
sustained  no  damage.  Anon.,  31  L.  J.,  Mat. 
96,  n. 

On  an  issue  of  adultery  raised  between  husband 
and  wife,  to  be  tried  by  a  jury  who  has  also  to 
assess  damages  against  a  co-respondent  who  has 
not  appeared,  no  evidence  which  is  not  admissible 
against  the  respondent  can  be  given  to  shew 
that  the  co-respondent  has  been  guilty  of 
adultery ;  but  evidence  in  aggravation  of 
damages  is  admissible.  The  jury  found  a  verdict 
for  the  respondent,  and  assessed  the  damages  at 
one  farthing.  Stone  v.  Stone  and  ApjS^ton, 
3  S.  &  T.  608  ;  34  L.  J.,  Mat.  33  ;  13  W.  R.  414. 

Where  a  co-respondent,  against  whom  damages 
are  claimed,  does  not  appear,  the  jury  is  bound 
to  assume  that  he  is  guilty  of  the  adultery 
charged,  and  to  assess  damages  against  him.  Tb. 

The  jury  is  to  take  into  consideration  the 
same  circumstances  as  would  have  been  con- 
sidered by  a  jury  in  an  action  for  criminal 
conversation.  Comyn  v.  Co^myn  and  Humphreys, 
32  L.  J.,  Mat.  210. 

The  measure  of  damages  is,  the  value  of  the 
wife  of  whom  the  husband  has  been  deprived. 
Cowing  y,Counng  and  Wollen,  33  L.  J.,  Mat.  149. 

ICeans  of  Co-Bespondent.] — As  a  general 

rule,  evidence  of  a  co-respondent*s  means  is  in- 
admissible.   Tb, 

Semble,  the  jury  may  take  a  co-respondent's 
wealth  into  consideration,  if  he  has  used  it  as  a 
means  of  seducing  the  wife,    lb. 


Connivanee  of  Petitioner.] — Where  the 


jury  found  adultery,  connivance  on  behalf  of  a 
petitioner,  and  assessed  the  damages  at  502.,  the 
court  refused  to  grant  a  rule  nisi  for  a  new  trial, 
holding  that  there  could  be  no  doubt  of  the 
substantial  meaning  of  the  jury  in  their  verdict 
of  connivance,  and  that  it  was  sufficiently 
founded  on  the  evidence.  Ellyatt  v.  Ellyatt, 
Tay%t*r  and  Halse,  3  S.  &  T.  504  ;  33  L.  J.,  Mat. 
137  ;  10  Jut.,  N.  S.  1035  ;  11  h,  T.  44. 


][arriage  Settlements.] — Semble,  that 


the  position  of  a  husband  as  regards  the  marriage 
settlements,  may  properly  be  submitted  to  the 
jury  for  their  consideration  in  the  assessment  of 
damages  against  t^e  co-respondent.  Bell  v.  Bell 
and  Anglesey  QBdrl),  1  S.  &  T.  565  ;  29  L.  J., 
Mat.  159  ;  8  W.  R.  178. 

Hot    Answering  — Ho    Bight    to     Address 
Jnry.] — A  co-respondent  who  puts  in  no  answer, 

H 
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and  yet  appears,  is  not  entitled  to  address  the 
jury  in  mitigation  of  damagee,  or  to  cross- 
examine  with  that  view.  Lyn^  t.  Lyne  and 
Blaekney,  1  L.  R.,  P.  508  ;  37  L.  J.,  Mat.  9 ;  17 
L.  T.  29  ;  16  W.  R.  159. 

Apportloxuiient  of.] — A  husband  obtained  a 
decree  nisi  for  dissolution  of  marriage,  and 
damages  were  assessed  at  250^.  On  motion  to 
make  the  decree  nisi  absolute,  and  to  direct 
application  of  dam^es,  the  court  directed  all 
the  husband's  interest  in  the  damages  to  be 
assigned  by  him  to  a  trustee  for  the  use  of  the 
only  child  of  the  marriage,  and  in  case  of  the 
child's  death  under  twenty-one  and  unmarried, 
for  the  use  of  the  husband,  and  suspended  the 
decree  till  such  assignment  should  be  made. 
Clark  V.  Clark  and  Bmck,  2  S.  &  T.  620 ;  31 
L.  J.,  Mat.  61  ;  6  L.  T.  639  ;  10  W.  R.  810. 

The  jury  having  assessed  the  damages  against 
a  co-respondent  at  l,0OOZ.,  and  condemned  him 
in  costs,  the  court  ordered  the  damages  to  be 
paid  to  the  husband  in  trust  to  pay  thereout 
such  costs  as  should  not  be  recovered  against  the 
co-respondent,  and  as  to  the  residue  for  the 
children  of  the  marriage  in  equal  shares,  to  be 
paid  to  them  on  attaining  twenty-one.  Spedding 
V.  Sprdding,  32  L.  J.,  Mat.  31. 

The  court  directed  5,000Z.  damages  to  be  paid 
to  the  husbanjl's  solicitor  ;  1,000Z.  to  be  paid  by 
him  to  the  husband ;  out  of  the  residue  an 
annuity  of  1201,  to  be  purchased  for  the  respon- 
dent's life,  to  be  paid  to  her  dam  casta  vixerit, 
with  remainder  to  two  of  her  daughters ;  and 
the  remainder  to  be  invested  in  an  annuity  for 
these  two  daughters.  Forster  v.  Forster  and 
Berridge,  3  S.  &  T.  158  ;  9  L.  T.  150. 

Upon  pronouncing  a  decree  of  dissolution  of 
marriage  on  the  ground  of  a  wife's  adultery,  the 
court  ordered  that  the  damages  assessed  by  the 
jury  should  be  applied,  in  the  first  instance,  to 
the  payment  of  so  much  of  the  petitioner's  costs 
out  of  pocket  as  should  not  be  taxed  against  the 
co-respondent,  and  that  the  residue  should  be 
settled  iipon  the  respondent  for  life  dnm  casta 
vixerit;  and  after  her  death,  or  on  breach  of 
that  condition,  upon  the  issue  of  the  marriage. 
Narracott  v.  Narracott  and  Hesketh,  3  S.  &;  T. 
408 ;  33  L.  J.,  Mat.  132  ;  10  Jur.,  N.  S.  640  ; 
10  L,  T.  389  ;  12  W.  R.  1064. 

Where  it  was  proved  on  the  hearing  of  a  peti- 
tion that  there  had  been  no  issue  of  the  marriage, 
and  that  at  the  time  of  the  hearing  the  respondent 
was  living  with  the  co-respondent,  the  court 
made  the  order  for  the  payment  to  the  petitioner 
of  the  damages  assessed  against  the  co-respon- 
dent part  of  the  decree  nisi,  instead  of  postponing 
it  until  the  decree  absolute.  Evaru  v.  Evans 
and  Bird,  1  L.  R.,  P.  36. 

'A  jury  found  that  the  respondent  and  co- 
respondent had  committed  adultery,  and  assessed 
the  damages,  which  they  recommended  should 
be  entirely  settled  on  the  children  of  the 
marriage.  The  court  ordered  that  the  petitioner's 
surplus  costs,  having  been  taxed,  should  be  first 
paid  out  of  the  fund,  and  that  the  residue  should 
be  invested  in  the  name  of  a  trustee,  the  income 
to  be  expended  for  the  maintenance  and  educa- 
tion of  the  children  until  they  were  of  age, 
when  the  principal  would  be  divided  between 
them.  Billingay  v.  BUlingay  and  TlwmaSy 
35  L.  J.,  Mat.  84. 

A  sum  of  5,000?.  damages  was  apportioned  by 
the*  court  as  follows : — 1,500?.  was  settled  on 


the  youngest  child  of  the  marriage,  aged  five 
years,  the  only  one  regaining  in  the  husband's 
custody;  1,5007.  was  given  to  him  and  also  his 
costs  of  the  suit  in  addition,  to  those  which 
had  been  taxed  against  the  co-respondent;  the 
balance  was  invested  in  the  purchase  of  a  life 
annuity  for  the  wLfe,  to  be  paid  to  her  as  long  as 
she  lived  chastely  and  did  not  become  the  wife 
of  the  co-respondent :  and  in  the  event  of  her 
breaking  either  of  those  conditions,  to  be  paid  to 
the  husband.  Meyem  v.  Meyem  and  Myers,  2 
P.  D.  254  ;  46  L.  J.,  P.  5  ;  35  L.  T.  909  ;  26  W. 
R.  115. 

In  a  suit  by  a  husband  for  dissolution  of 
marriage,  the  court  refused  to  order  any  part  of 
the  damages  assessed  to  be  settled  on  the  wife, 
but  directed  them  to  be  applied,  first,  to  the 
payment  of  such  part  of  the  petitioner's  costs 
as  he  should  not  recover  from  the  co-respon- 
dent, and  subject  thereto,  to  be  settled  upon  the 
issue  of  the  marriage.  Taylor  v.  Thytor  and 
Walters,  39  L.  J.,  Mat.  23  ;  22  L.  T.  140. 

Settling.] — It  is  competent  to  the  court  to 
make  an  order  for  the  settlement  of  damages 
after  the  decree  nisi  has  been  made  absolute. 
Billingay  v.  Billingay  and  Thomas,  1  L.  R.,  P. 
168. 

Agreement  between  Petitioner  and  Co-Betpon- 
dent  as  to.] — ^The  court  is  not  at  liberty  to  re- 
cognize an  agreement  made  between  the  counsel 
of  the  petitioner  and  co-respondent  in  respect 
of  the  amount  of  damages  to  be  paid,  but  is 
bound  by  the  assessment  of  the  jury.  Callwell 
V.  Callwell  and  Kennedy,  3  S.  4:  T.  259. 

If  an  order  is  made  that  the  damages  be  paid 
to  the  petitioner  in  the  suit,  there  is  nothing  to 
prevent  him  from  coming  to  terms  with  the  co- 
respondent, and  accepting  a  less  sum  than  that 
assessed.  Bale  v.  Bale  and  Maedonell,  15  L. 
T.  595. 

Where  there  was  reason  to  apprehend  that 
little  or  nothing  would  be  recovered  if  the  co- 
respondent was  pressed  for  the  full  amount  of 
the  assessed  damages,  the  court  on  receiving  an 
assurance  that  no  application  would  be  made  on 
behalf  of  the  petitioner  (who  declared  his  ability 
and  willingness  to  maintain  the  only  child  of 
the  marriage)  to  alter  the  settlement,  ordered 
the  damages  to  be  paid  to  him,  with  the  view  of 
enabling  him  to  come  to  terms  in  respect  of 
them  with  the  co-respondent,  who  was  willing  to 
pay  part  but  unable  to  pay  all.    lb. 

But  when  an  order  had  been  made  as  to  the 
manner  in  whichl  he  damages  should  be  applied, 
the  court  refused  to  sanction  an  agreement  be- 
tween the  petitioner  and  co-respondent,  by 
which  the  children  were  deprived  of  the  benefit 
conferred  upon  them  by  such  order  ;  but  as  the 
petitioner  had  been  put  to  further  expense  by 
appeals,  the  court  varied  the  original  order  so  as 
to  give  him  a  larger  share  of  the  damages,  on 
the  ground  that  the  intent  of  the  original  order 
was  to  reimburse  the  petitioner  all  the  expenses 
he  had  incurred.  Forster  v.  Forster  and  Ber* 
ridge,  4  S.  &  T.  131  ;  34  L.  J.,  Mat  88  ;  11  Jur., 
N.  S.  512 ;  12  L.  l".  604. 

Xotion  as   to,  after  Decree   Absolnte— Too 

Late.] — After  a  decree  was  made  absolute: — 
Held,  that  it  was  too  late  to  apply  to  the  court 
to  amend  the  order  by  inserting  in  it,  after  the 
words  **  dum  casta,' '  the  words  "  et  sola,' '  Forster 
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V.  Ik}r$ter  and  Berridge,  4  S.  &  T.  76  ;  34  L.  J., 
Mat.  54  ;  11  L.  T.  760 ;  13  W.  K.  506. 

Enlbrdng  Payment.  ] — The  coait  has  no  power 
to  order  immediate  ezecation  for  recovery  of 
damages  awarded  against  a  co-respondent,  and 
ordered  to  be  paid  to  the  petitioner.  P&unrford 
V.  Pounxford  and  Bulpin,  2  S.  &  T.  389  ;  30 
L.  J.,  Hat.  188  ;  5  L.  T.  139. 

Or  to  order  him  to  pay  into  court  the  amount 
of  the  damages.  Forster  v.  Fortter  and  Ber- 
Tidge,  32  L.  J.,  Mat.  133. 

Bat  when  damages  had  been  ordered  to  be 
paid  to  a  petitioner,  and  it  appeared  that  he  was 
in  danger  of  losing  them,  the  court  made  an 
order  on  the  co-respondent  to  pay  the  amount 
within  ten  days  after  the  service  of  the  order. 
Brnt  V.  Bent  and  Footman,  30  L.  J.,  Mat.  189  ; 
5  L.  T.  120 ;  10  W.  R.  448. 

And  when  damages  and  costs  are  not  paid 
pursuant  to  an  order  of  the  court,  leave  will  be 
granted  to  issue  a  fieri  facias.  Beed  v.  Beed,  29 
Ik  J.,  Mat«  158. 

In  a  suit  by  a  husband  for  dissolution  of 
marriage  on  the  ground  of  the  wife's  adultery, 
damages  to  the  amount  of  5002.  were  assessed 
against  the  oo-rcspondent.  The  court  granted  a 
decree  nisi,  and  condemned  him  in  costs.  On 
affidavits  shewing  that  the  co-respondent  was 
removing  his  effects  and  evading  service  of  a 
peremptory  order  for  payment  of  the  damages, 
the  court  allowed  a  n.  fa.  to  issue  forthwith, 
without  requiring  personal  service  of  the  order. 
JPritehard  v.  PHiehard  and  Bean,  2  L.  B.,  F. 
53  ;  39  L.  J.,  Mat.  46  ;  22  L.  T.  629. 

Baakmptey  of  Co-Bespondent.]  —  Damages 
having  been  given  against  a  co-respondent,  an 
order  was  made  that  the  amount  should  be  paid 
into  the  registry  within  a  certain  time.  Before 
sach  order  had  been  made,  the  co-respondent  be- 
oame  a  bankrupt,  and  a  trustee  of  his  property 
was  appointed.  The  damjiges  were  not  paid  into 
the  registiy,  nor  could  they  be  proved  under  the 
bankruptcy.  In  order  to  tacilitate  the  latter  step 
the  court  rescinded  its  former  order  and  directed 
that  the  damages  should  be  paid  to  the  petitioner 
himself.  Patterson  v.  Patterson  and  Oraham,  2 
L.  R.,  P.  129  ;  40  L.  J.,  Mat.  6  ;  23  L.  T.  668  ;  19 
W.  E.  232. 

Qaaere,  whether  the  Divorce  Court  has  power 
to  make  such  an  order  instead  of  the  usual  order 
for  payment  into  the  registry  of  the  court,  and 
if  so,  whether  the  person  to  whom  the  payment 
is  ordered  to  be  made  can  prove  fpr  the  amount 
under  the  bankruptcy  of  the  co-respondent,  not- 
withstanding,   ji. 

In  a  suit  for  dissolution  of  marriage  the  co- 
respondent was  ordered  to  pay  into  court  the 
damages  which  had  been  recovered  against  him 
by  the  petitioner,  and  also  to  pay  the  petitioner's 
costs.  After  service  of  the  orders,  but  before 
the  costs  were  taxed,  the  co-respondent  was  ad- 
judicated a  bankrupt  on  his  own  petition,  and 
afterwards  obtained  an  order  of  discharge.  Upon 
an  application  for  an  attachment  for  disobedience 
to  these  orders  : — Held,  that  the  petitioner,  being 
entitled  to  enforce  payment  against  the  co- 
respondent by  process  of  contempt,  was  a  cre- 
ditor within  the  149th  section  of  the  Buikrnptcy 
Act,  1861,  both  as  to  the  damages  and  costs. 
That  such  damages  and  costs  were  debts,  prov- 
able under  the  bankruptcy,  and  therefore  that 
the  order  of  discharge  covered  them,  and  the 


co-respondent  could  not  be  attached  for  non- 
tMiyment  Wood  v.  Wood  and  Stanger,  3  L.  E., 
P.  467;  37  L.  J.,  Mat.  25;  18  L.  T.  110;  16 
W.  R.  568. 

Damages  awarded  by  a  jury  in  a  divorce  suit 
against  the  co-respondent,  and  ordered  by  the 
court  to  be  paid  to  the  husband,  he  undertaking 
to  pay  the  same  immediately  into  court,  wiU  not 
constitute  a  good  petitioning  creditor's  debt  on 
which  to  found  an  adjudication  in  bankruptcy. 
Mairhead,  In  re,  2  Ch.  D.  22  ;  46  L.  J.,  Bk.  65  ; 
33  L.  T.  303  ;  24  W.  R,  351— C.  A. 


o.  Attachment  and  Seanestration. 

Attachment.] — The  court  %vill  not  grant  an 
attachment  against  a  husband  for  the  removal 
of  his  wife*8  property  after  the  dissolution  of  the 
marriage,  when  the  property  is  taken  for  the 
purpose  of  identifying  the  wife,  she  having 
assumed  a  false  name.  Whitmore  v.  Whitmore, 
1  L.  R.,  P.  96 ;  14  W.  R.  362. 

The  court  refused  to  grant  an  attachment 
against  a  husband  for  non-payment  of  certain 
costs  incurred  on  behalf  of  the  wife  in  a  suit  in- 
stituted by  her  for  judicial  separation,  on  the 
ground  of  his  alleged  cruelty,  where  on  his 
uncontradicted  answer  it  appeared  that  the 
husband  had  been  compelled  to  separate  from 
her  several  months  before  the  institution  of  the 
suit  in  consequence  of  her  drunkenness  and 
violence,  and  had  not  the  present  means  of  com- 
plying with  the  order  for 'payment.  Holland  v. 
Holland,  4  S.  &  T.  78. 

An  attachment  will  not  be  granted  for  non- 
payment of  money  pursuant  to  order,  unless  a 
copy  of  the  order  is  annexed  to  or  recited  in  the 
affidavit  of  service.  Lidmore  v.  Lidmore,  32 
L.  J.,  Mat  134. 


Xiinomer  of  Parties.] — In  a  suit  for  dis- 


solution of  marriage,  after  a  decree  nisi,  with  costs 
against  the  co-respondent,  an  attachment  for  non- 
payment of  those  costs  was  granted.  The  cita- 
tion and  subsequent  proceedings  in  which  the 
co-respondent  was  erroneously  styled  William 
Abbott,  were  served  upon  William  Braine  Abbot, 
who  took  no  objection  to  the  irregularity  until 
the  attachment  was  granted.  He  then  applied  to 
have  it  set  aside: — Held,  that  as  he  had  stood  by 
during  the  progress  of  the  suit  and  allowed  judg- 
ment to  go  against  him  in  a  wrong  name,  the  at- 
tachment must  stand.  Churchill  v.  Churohill 
afid  Abbott,  1  L.  R.,  P.  48  ;  37  L.  J.,  Mat.  41 ; 
17  L.  T.  610. 


Suffieiency  of  Sendoe.] — It  is  competent  to 


a  party  to  object,  on  a  motion  for  attachment  for 
non-compliance  with  an  order  of  the  court,  to 
the  sufficiency  of  the  service  of  the  order  on  him. 
Parr  v.  Parr  and  miitc,  4  S.  &  T.  229. 


Personal  Demand  for  Payment.] — ^When 


an  order  for  payment  of  a  sum  of  money  within  a 
specified  time  is  made,  and  personally  served,  a 
personal  demand  for  payment  is  unnecessary  to 
found  a  motion  for  attachment  for  disobedience 
to  the  order.  Nicholls  v.  Ntcholls,  2  S.  &  T. 
637  ;  31  L.  J.,  Mat.  115  ;  7  L.  T.  221. 


Suit  Pismissed — Power  to  Enforce.] — The 


court  has  power  to  enforce  an  attachment  after 
a  suit  has  been  dismissed.    Brcmner  v.  Bremner 
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and  Brett,  3  S.  &  T.  378 ;  33  L.  J.,  Mat.  202  ; 
10  L.  T.  99  ;  1-2  W.  R.  444. 

Sequeitration.] — The  court  has  power  to  issue 
a  sequestration,  although  no  attachment  has 
previously  been  issued.  Dent  v.  Dent,  1  L.  R., 
P.  366 ;  36  L.  J.,  Mat.  61  ;  15  L.  T.  636  ;  15 
W.  R.  591. 

The  pension  of  a  retired  officer  in  the  Indian 
navy,  received  solely  in  respect  of  past  services, 
is  liable  to  a  sequestration  for  non-payment  of 
costs.    lb. 

Where  the.only  known  property  of  the  husband, 
who  had  failed  to  pay  the  permanent  alimony 
allotted  to  his  wife  on  a  decree  of  judicial  separa- 
tion, consisted  of  an  annuity  or  a  rent-charge 
paid  to  him  by  trustees,  the  court  granted  a 
general  writ,  leaving  it  to  the  sequestrator  to 
enforce  it  as  he  best  could  against  the  trustees. 
Clint im  V.  Clint m,  1  L.  R.,  P.  215  ;  14  L.T.  257 ; 
14  W.  R.  546. 

p.  Intervention  of  Queen's  Frootor. 

98  ft  84  Vict.  c.  144,  a.  7.]— This  section  con- 
fers on  the  Queen's  proctor  the  power  to  intervene 
in  a  case  of  collusion,  but  in  that  alone ;  and 
except  in  such  a  case,  if  he  takes  any  proceed- 
ings in  a  suit  for  divorce,  he  appears  only  as  one 
of  the  public  giving  information  to  the  court, 
and  under  such  circumstances  the  court  has  no 
power  to  award  him  costs.  Lautour  v.  Queen^s 
Proctor,  10  H.  L.  C.  685 ;  33  L.  J.,  Mat.  89  ;  10 
Jur.,  N.  S.  325  ;  10  L.  T.  611 ;  12  W,  R.  611. 

The  Queen's  proctor  intervening  in  a  suit  under 
23  &  24  Vict  c.  144,  s.  7,  and  alleging  collusion, 
is  at  liberty  in  the  same  plea  to  allege  the  sup- 
pression of  material  facts  or  any  other  matters 
in  opposition  to  the  decree.  JDering  v.  Bering 
and  makeUsy,  1  L.  R.,  P.  531 ;  37  L.  J.,  Mat. 
62  ;  19  L.  T.  48. 

The  same  issues  being  raised  by  the  Queen's 
proctor  and  by  other  interveners,  the  case  was 
conducted  by  counsel  for  the  Queen's  proctor, 
and  the  court  refused  to  allow  counsel  for  the 
other  interveners  to  address  the  jury,  althoagh 
they  were  allowed  to  examine  and  cross-examine 
the  witnesses.    Ih. 

Leave  Keoessary.] — The  Queen's  proctor  can- 
not, without  the  leave  of  the  court,  intervene  in 
his  official  capacity  to  shew  cause  against  a 
decree  nisi  for  dissolution  of  marriage  being 
made  absolute.  Graij  v.  Gray,  30  L.  J.,  Mat. 
96. 

It  is  only  when  he  has  evidence  of  collusion 
that  it  is  necessary  that  he  should  apply  to  the 
court  for  leave  to  intervene  under  the  latter 
MTt  of  8.  7  of  23  &  24  Vict.  c.  144.  Hwhon  v. 
Iludson  and  Poole,  1  P.  D.  65  ;  45  L.  J.,  P.  39  ; 
33  L.  T.  788 ;  24  W.  R.  282. 

Application  by,  for  Postponement  of  Trial.] — 
— The  Queen's  proctor  may  move  the  court  by 
counsel,  without  affidavit,  for  leave  to  intervene. 
But  if  he  moves  to  have  the  hearing  of  the  peti- 
tion postponed,  that  he  may  have  time  to  plead, 
that  part  of  the  motion  must  be  founded  on  affi- 
davit, and  notice  given  to  the  other  parties. 
Anon.,  2  S.  &  T.  249  ;  30  L.  J.,  Mat.  88  ;  4  L.  T. 
451. 

Szeept  as  one  of  the  Public.]— He  may, 

however,  as  one  of  the  public,  shew  cause  against 


a  decree  nisi  being  made  absolute.    Masters  v. 
Masters,  34  L.  J.,  Mat.  7. 

If  the  Queen's  proctor  intervenes,  by  leave  of 
the  court,  pleads  to  the  petition,  and  the  peti- 
tioner replies,  whereby  issues  are  raised  on  the 
record,  the  court  will  not  generally  allow  such 
issues  to  be  decided  by  affidavits  ;  but  if  the 
Queen's  proctor,  under  the  first  branch  of  s.  7, 
as  one  of  the  public,  enters  an  appearance  and 
shews  cause  against  a  decree  nisi  being  made 
absolute,  he  may  proceed  to  file  affidavits,  and 
on  those  and  counter-affidavits,  if  filed,  the 
question  raised  may  be  argued  under  the  direc- 
tion of  the  judge.  Bonlton  v.  Bmlton  and  Page, 
2  S.  &  T.  551 ;  31  L.  J.,  Mat.  76  ;  6  L.  T.  693  ; 
10  W.  R.  863. 

If  information  is  given  to  the  Queen's  proctor 
of  material  facts  necessary  to  the  due  decision  of 
a  case  before  the  court  during  the  progress  of  the 
cause,  he  cannot  at  that  time  take  any  steps 
except  to  watch  the  case  and  see  whether  such 
material  facts  are  brought  to  the  notice  of  the 
court.  If  not,  he  will  be  entitled,  as  one  of  the 
public,  but  acting  under  the  direction  of  the 
attorney -general,  to  shew  cause  against  the 
decree  being  made  absolute,  in  which  case  he 
will  follow  the  ordinary  practice  prescribed  by 
the  rules.  Hudson  v.  Hudson  and  Poole.  1 
P.  D.  65  ;  45  L.  J.,  P.  39  ;  33  L.  T.  788  ;  24  W.  R. 
282. 

Canting  Biimiisal  of  Petition.] — B.  petitioned 
for  dissolution  by  reason  of  his  wife's  adultery, 
and  on  proof  of  this  allegation,  neither  respon- 
dent nor  co-respondent  appearing,  obtained  a 
decree  nisi.  On  motion  to  make  the  decree 
absolute,  an  affidavit  of  the  respondent,  chai^g- 
ing  B.  with  bigamy,  was  before  the  court,  who 
directed  it  to  be  laid  before  the  Queen's  proctor. 
The  Queen's  proctor  intervened,  and  pleaded 
collusion,  and  the  bigamy  and  subsequent  adul- 
tery of  B.  B.  replied,  denying  the  collusion,  but 
admitting  the  bigamy  and  adultery.  The  court, 
on  motion  on  behalf  of  Queen's  proctor,  reversed 
the  decree  nisi,  dismissed  the  petition,  and  con- 
demned B.  in  the  costs  of  the  Queen's  proctor's 
intervention.  Bonlton  v.  BovUon  and  Page,  2 
S.  &  T.  638  ;  7  L.  T.  222. 

After  a  decree  nisi  had  been  granted  on  the 
ground  of  a  wife's  adultery,  the  Queen's  proctor 
intervened,  and  produced  evidence  shewing  that 
the  petitioner  had,  subsequently  to  his  wife's 
elopement  and  adultery,  himself  been  adulterously 
cohabiting  with  a  woman  : — Held,  that  the 
decree  ought  ,to  be  rescinded,  and  the  petition 
dismissed  ;  but  that  as  no  case  of  collusion  had 
})een  established,  the  court  had  no  power  to  con- 
demn the  petitioner  in  the  costs  of  the  Queen's 
proctor's  intervention.  Lautour  v.  Qtieen^s  Proc' 
tor,  10  H.  L.  Cas.  685  ;  33  L.  J.,  Mat.  89 ;  10 
Jut.,  N.  S.  325  ;  10  L.  T.  198  ;  12  W.  R.  641. 

At  the  petition  of  a  wife  the  court  made  a  de- 
cree nisi  to  dissolve  her  marriage  by  reason  of  her 
husband's  adultery  and  cruelty,  and  therein  con- 
demned the  respondent  in  the  costs  incurred  and 
to  be  incurred  on  behalf  of  the  petitioner,  and 
directed  the  same  to  be  taxed.  Subsequently  the 
Queen's  proctor  intervened,  and  proved  that  the 
petitioner  had  herself  been  guilty  of  adultery. 
The  court  ordered  so  much  of  the  decree  nisi  to 
be  reversed  as  dissolved  the  marriage  of  the 
parties,  and  dismissed  the  petition  ;  but,  varying 
an  order  previously  made,  reserved  to  the  peti- 
tioner her  right  to  enforce  against  the  respondent 
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the  order  as  to  costs  contained  in  the  decree  nisi. 
Whit  more  v.  Whitnutre,  36  L.  J.,  Mat.  52. 

In  a  suit  for  dissolution  of  marriage  heard  be- 
fore the  court  and  a  common  jury,  a  yerdict  was 
found  against  the  respondent  and  co-respondent 
for  aduiterjy  and  damages  were  assessed.  A 
decree  nisi  was  thereupon  made,  with  costs 
against  the  co-respondent.  The  Queen's  proctor 
interrened ;  and  ultimately  it  was  proved  that 
the  petitioner  had  also  been  guilty  of  adultery. 
The  court  reversed  the  whole  decroe  nisi,  includ- 
ing the  order  for  costs,  and  dismissed  the  petition. 
Itatentcroft  v.  RateiMcroft  and  Smith,  2  L.  R., 
P.  376  ;  41  L.  J.,  Mat.  28  ;  26  L.  T.  266  ;  20  W.  R. 
448. 

Evidence  in  Trial  of  Issue.] — ^Upon  the  trial 
of  an  issue  of  adultery  raised  by  the  Queen's 
proctor,  intervening  to  shew  cause  against  a 
decree  nisi  being  made  absolute,  the  court  docs 
not  require  such  strict  proof  of  the  identity  of 
the  person  charged  vdth  adultery  as  upon  the 
trial  of  such  an  issue  in  a  suit  between  husband 
and  wife.  HitUe  v.  HuIm  and  Tattrtwry  2  L.  R., 
P.  357;  41  L.  J.,  Mat.  19;  26  L.  T.  764;  20 
W.  a  447. 

In  support  of  a  charge  of  adultery  made  by  the 
Queen's  proctor  against  a  petitioner,  the  only 
evidence  was,  that  a  man,  calling  himself  by  the 
Dame,  and  using  the  card,  of  the  petitioner,  had 
committed  fornication.  Full  particulars  of  the 
charge  having  been  given,  and  the  petitioner  at 
the  hearing  not  coming  fomvard  to  deny  it : — 
Held,  that  there  was  sufficient  proof  of  identity. 
lb. 

A  petitioner  is  not  a  competent  witness  in  a 
proceeding  by  an  intervener  shewing  cause  against 
a  decree  nisi,  nor  will  the  court  examine  him 
under  20  &  21  Vict.  c.  85,  s.  43,  in  support  of  his 
own  petition.  Harding  v.  Harding  and  Lance, 
jfost,  col.  204. 

PreTentf  Withdrawal  or  Alteration  of  Peti- 
tion.]— ^A  wife  asked  the  court  to  dissolve  her 
marriage,  by  reason  of  the  adultery  and  cruelty 
of  her  husband.  The  husband  did  not  appear, 
bat  the  Queen's  proctor  intervened,  and  alleged 
collusion  between  the  wife  and  the  husband,  and 
that  the  former  had  been  guilty  of  adultery  sub- 
sequently to  filing  her  petition.  At  the  hearing 
evidence  of  cruelty  only  was  given  on  behalf  of 
the  wife,  and  a  judicial  separation  applied  for ; 
but,  on  cross-examination,  adultery  of  the  wife 
was  clearly  proved : — Held,  that  as  the  Queen's 
proctor  had  duly  intervened,  he  could  not  be 
stopped  from  proving  his  case  by  the  substitution, 
at  the  hearing,  of  a  prayer  for  judicial  separation 
in  the  place  of  that  for  a  dissolution  of  marriage, 
and  that  he  might  bring  to  the  court's  notice  any 
facts  material  to  the  due  decision  of  the  case. 
I'WthXVifcountets')  v.  Ihrth  (^Vitcount),  7  Jur., 
N.  S.  762 ;  S.  C,nom.  Drtinmumd  v.  Drummondy 
2  S.  &  T.  269  ;  30  L.  J.,  Mat.  177  ;  4  L.  T.  416. 

A  wife  having  obtained  a  decree  nisi  for  dis- 
solution of  her  marriage  by  reason  that  her  hus- 
band had,  since  its  celebration,  been  guilty  of 
bigamy  with  adultery,  the  Queen's  proctor  inter- 
vened, and  pleaded  matters  to  shew  that  the 
suit  had  been  conducted  in  collusion  between  the 
parties  : — Held,  that  the  wife  could  not  be  per- 
mitted to  withdraw  her  petition.  Gray  v.  Gray, 
2  S.  &  T.  263  ;  30  L.  J.,  Mat.  119  ;  7  Jur.,  N.  S. 
472  ;  4  L.  T.  218.  Affirmed  on  appeal,  2  S.  &T. 
266  ;  7  Jur.,  N.  S.  783  ;  4  L.  T.  478. 


Power  to  direct  Papers  to  be  Sent  to 
Queen's  Proctor.] — Under  s.  19  of  the  Judicature 
Act,  1873,  the  Court  of  Appeal  has  power  to  di- 
rect the  papers  in  a  divorce  matter  to  be  sent  to 
the  Queen's  proctor,  under  23  &  24  Viot.  c  144, 
s.  5,  for  the  purpose  of  instructing  counsel  to 
argue  the  case  on  appeal.  Le  Sueur  v.  Le  Sueur, 
2  P.  D.  80  ;  36  L.  T.  276  ;  25  W.  R.  402— C.  A 

But  when  counsel  in  accordance  with  such 
direction  appeared  for  the  Queen's  proctor,  and 
the  appeal  was  withdrawn  by  the  appellant : — 
Held,  that  the  Ck)urt  of  Appeal  had  no  power  to 
allow  the  Queen's  proctor  his  costs.    lb, 

Sxun  Due  to,  for  Costs,  s^ood  Petitioning  Credi- 
tor's Debt.] — ^A  sum  due  to  the  Queen's  proctor 
for  costs  incurred  by  him  in  a  divorce  suit  in 
which  he  intervened  is  due  to  the  Queen's  proctor 
for  the  time  being,  and  constitutes  a  good  peti- 
tioning creditor's  debt,  although  the  Queen's 
proctor  who  presents  the  petition  is  not  the  same 
individual  who  held  that  office  at  the  time  when 
the  costs  were  incurred.  Rayner,  Ex  parte,  37 
L.  T.  38  ;  25  W.  R.  851. 

Amendment  of  Charges — Costs.] — ^After  a  de- 
cree nisi  for  a  dissolution  of  marriage,  the  Queen's 
proctor  intervened  and  chai'ged  collusion,  sup- 
pression of  material  facts,  and  adultery.  He  sub- 
sequently applied  for  leave  to  amend  certain 
erroneous  dates  in  his  charges.  The  court  granted 
the  application,  but  ordered  him  to  pay  the  costs. 
Tinnkin*  v.  ToniMm,  20  W.  R.  497. 

Particulars  of  Pleas.] — ^When  the  Queen's 
proctor  has  intervened  after  a  decree  nisi,  and 
filed  pleas  alleging  collusion,  and  that  material 
facts  were  not  brought  to  the  knowledge  of  the 
court,  he  will  be  ordered  to  give  particulars  of 
the  matters  so  pleaded.  Gladstone  v.  Gladstone, 
23  W.  R.  519. 

Such  particulars  must  state  whether  the  &cts 
relied  upon  are  new  or  not,  though  such  facts 
,  need  not  be  given  in  detail.    lb. 

If  any  of  the  facts  disclosed  by  the  particulars 
have  been  already  determined  at  the  trial,  the 
court  will  order  them  to  be  struck  out.    lb. 

When  the  Queen's  proctor  has  been  ordered 
to  give  particulars  of  a  plea  of  collusion,  it  will 
be  sufficient  to  state  that  the  collusion  consists 
in  the  withholding  of  certain  material  facts 
from  the  court,  and  that  such  facts  are  set  out 
in  the  particulars  given  at  the  same  time  as  to 
other  pleas.  Gladstone  v.  Gladstone,  3  L.  R., 
P.  260  ;  44  L.  J.,  Mat.  46  ;  32  L.  T.  404  ;  23  W.  R. 
637. 

Where  the  Queen's  proctor  delivered  particu- 
lars as  to  pleas  of  adultery  which  disclosed  fresh 
charges'as  well  as  others  which  had  been  already 
disposed  of  at  the  trial,  the  coui-t  allowed  the 
pleas  to  remain.    lb. 

The  Queen's  proctor  having  intervened  during 
the  progress  of  a  suit,  and  pleaded  'Hhat  the 
petitioner  and  respondent  had  been  acting  in 
collusion,  for  the  purpose  of  obtaining  a  divorce, 
contrary  to  the  justice  of  the  case,"  the  court 
ordered  him  to  specify  the  nature  of  the  collu- 
sion charged,  but  refused  to  order  him  to  state 
the  fiacts  which  he  proposed  to  prove.  Jessoj) 
V.  Jessop,  2  S.  &  T.  301  ;  30  L.  J.,  Mat.  193  ; 
7  Jur.,  N.  S.  609  ;  4  L.  T.  308  ;  9  W.  R.  640. 

Where  the  Queen's  proctor  intervenes  and 
charges  the  suppression  of  material  facts,  without 
specifying  such  facts,  the  petitioner  is  entitled  to 


207        HUSBAND  AND   VflFE— Judicial  Separation  and  Divorce.       208 

579  ;  36  L.  T.  788 ;  25  W.  R.  780— C.  A.  Re- 
versing 36  L.  T.  663  ;  25  W.  R.  558. 

Action  for  taking  goods  of  the  plaintiff.  Plea : 
coverture  of  the  plaintiff  at  the  time  of  the 
alleged  taking  and  of  plea  pleaded.  Prior  to 
the  alleged  taking  a  decree  nisi  had  been  pro- 
nounced for  the  dissolution  of  the  plaintiff's 
marriage,  which  was  made  absolute  after  plea 
and  before  the  trial :  —Held,  that  the  plaintiff 
was  still  a  married  woman  notwithstanding  the 
decree  nisi,  and  that  the  plea  was  proved.    lb. 

The  Court  of  Chancery  may  dispense  with 
the  presence  of  the  husband  of  a  woman  who 
has  obtained  a  decree  nisi  for  divorce  against 
him,  although  the  decree  may  not  yet  have  been 
made  absolute.  Stephnison  v.  tStrutt,  26  L.  T. 
690  ;  20  W.  R.  745. 


The  court  having  directed  a  decree  nisi  to  issue 
for  dissolution  of  marri^e,  to  be  made  absolute  at 
the  end  of  six  months,  under  special  circumstances 
allowed  such  decree  to  be  varied  by  the  intro- 
duction of  the  word  "  three  "  instead  of  the  word 
**six,"  and  in  its  discretion  reduced  to  three 
months  the  time  fixed  for  making  such  decree 
absolute.  Pitzgerald  v.  Fitzgerald^  3  L.  R.,  P. 
136 ;  43  L.  J.,  Mat.  13  ;  31  L.  T.  270  ;  22  W.  R. 
267. 


Hot  made  Absolute — ^Se-Xarriage  of  Pe- 


titioner.]— The  petitioner  (the  wife)  obtained  a 
decree  nisi  for  dissolution  of  her  marriage  with 
the  respondent.    The  decree  was  pronounced  oil 

^  the  17th  of  June,  1868,  but  was  not  made  abso- 
lute, owing  to  inadvertence  or  neglect  on  the 
part  of  the  petitioner's  solicitor,  who  had  under- 
taken to  do  all  that  was  necessary  in  the  matter. 
In  the  belief  that  the  decree  had  been  made  ab- 
solute, the  petitioner  went  through  a  ceremony 
of  man'iage  with  D.  S.,  on  the  17th  of  Septem- 
ber, 1871.  She  afterwards  lived  with  him  as  his 
wife  and  had  children  by  him,  and  did  not  dis- 
cover until  May,  1880,  that  the  decree  for  the 
dissolution  of  her  marriage  with  the  respondent 
had  not  .been  made  absolute.  She  now  applied 
to  have  the  decree  made  absolute.  No  opposi- 
tion was  offered  by  the  Queen's  proctor,  and  the 

•  court  granted  the  application.  Wickham  v. 
Wickham,  6  P.  D.  11  ;  49  L.  J.,  P.  70  ;  43  L.  T. 
445. 


Harrying  before   Time  for  Appealing 


against.] — After  a  decree  nisi  in  a  suit  for  dis< 
solution  of  marriage,  but  before  such  decree  had 
been  made  absolute,  the  petitioner  went  through 
a  form  of  marriage,  and  cohabited,  with  a  fe- 
male ;  the  court,  being  satisfied  that  he  did  so  in 
ignorance  of  the  law,  and  in  the  bon4  fide  belief 
that  his  first  marriage  was  finally  dissolved,  de- 
termined that  it  was  a  case  in  which  it  could 
exercise  the  discretion  given  to  it  by  20  &  21 
Vict.  c.  85,  s.  31,  and  made  the  decree  absolute, 
notwithstanding  such  adulteiy  of  the  petitioner. 
Xohle  V.  Noble  aiid  Godman,  1  L.  R.,  P.  691  ;  38 
L.  J.,  Mat.  52  ;  20  L.  T.  1016. 

After  a  decree  of  dissolution  of  marriage  on 
the  ground  of  the  adultery  of  the  wife  had  been 
pronounced,  but  before  the  time  allowed  for  ap- 
pealing against  the  decree  had  elapsed,  the  wife 
married  again  : — Held,  that  such  marriage  was 
void.  Chichester  v.  Mure^  f.  c.  Chichester^  3 
S.  &  T.  223  ;  32  L.  J.,  Mat.  146. 


Appeal  direct  to  tlie  Home  of  Lords  no 


Stay  of  Proceedings.] — A  respondent  appealed 
from  a  decree  nisi  direct  to  the  House  of  Lords, 
on  the  ground  that  it  was  against  the  weight  of 
evidence.  While  the  appeal  was  still  undisposed 
of,  the  decree  nisi  was,  after  the  requisite  lapse 
of  time,  pronounced  absolute,  notwithstanding 
the  appeal.  The  latter  being  an  improper  course, 
is  not  to  be  allowed  to  operate  as  a  stay  of  the 
proceedings  in  the  court  below.  Robertson  v. 
Rohcrtso)i  and  Favagrossa  (No.  1),  44  L.  T 
253. 

Effect  of]  —  The  status  of  a  married 

woman  is  not  affected  by  the  pronouncing  of  a 
decree  nisi  for  the  dissolution  of  the  marriage. 
She  continues  to  be  subject  to  all  the  disabilities 
of  coverture  until  the  decree  is  made  absolute. 
Korman  v.  VillarSy  2  Ex.  D.  359  ;  46  L.  J.,  Ex. 


Injunction  to  restrain  Dealing  with  the 

Property.] — A  petitioner  had  obtained  a  decree 
nisi  for  dissolution  of  his  marriage.  Before  an 
order  could  be  obtained  to  vary  the  post-nuptial 
settlement,  the  respondent  was  about  to  sell  or 
otherwise  dispose  of  some  of  the  property.  The 
court  granted  an  injunction  to  restrain  her  from 
dealing  with  it.  Xaakes  v.  Koakes,  4  P.  D.  60  ; 
47  L.  J.,  P.  20  ;  37  L.  T.  47  ;  26  W.  R.  284. 

Seversing.] — A  decree  nisi  having  been 

pronounced  with  costs  against  the  co-respondent, 
the  decree  was  rescinded  on  the  ground  of  the 
petitioner's  adultery  committed  subsequently 
to  the  date  of  the  decree ;  but  the  order  con- 
demning the  co-respondent  in  costs  was  not  re- 
scinded. Uulse  V.  Ilulse  and  Tavemor,  2  L.  R., 
P.  357  ;  41  L.  J.,  Mat.  19  ;  25  L.  T.  764  ;  20  W.  R. 
447. 

When  the  Queen's  proctor  appeared  to  shew 
cause  against  a  decree  nisi,  pronounced  upon  the 
wife's  cross  petition,  being  made  absolute,  and 
filed  affidavits  charging  adultery  at  other  dates 
and  places  than  the  acts  charged  in  the  hus- 
band's petition,  and  affidavits  were  filed  in  an- 
swer which  denied  such  charges,  the  court  re- 
fused to  reverse  the  decree  upon  the  affidavits, 
but  directed  an  issue  to  be  settled  for  trial  by  a 
jury.  Studholme  v.  Stndholme  and  Culltim,  25 
W.  R.  165. 

A  husband  in  a  dissolution  suit  had  obtained  a 
decree  nisi,  with  costs.  On  the  intervention  of 
the  Queen's  proctor  he  was  proved  to  have  been 
guilty  of  profligate  adultery,  and  the  court  re- 
versed the  decree  nisi,  including  that  portion 
which  condemned  the  co-respondent  in  costs. 
Youcll  V.  Yavell,  Tcrrass  and  Burleigh,  33  L.  T. 
578  ;  24  W.  R.  59. 

In  a  suit  for  dissolution  of  marriage  heard  be- 
fore the  court  and  a  common  jury,  a  verdict  was 
found  against  the  respondent  and  co-respondent 
on  the  ground  of  adulteiy,  and  damages  were 
assessed.  A  decree  nisi  was  thereupon  made, 
with  costs  against  the  co-respondent.  The 
Queen's  proctor  intervened ;  and  ultimately  it 
was  proved  that  the  petitioner  had  also  been 
guilty  of  adultery.  The  court  reversed  the 
whole  of  the  decree  nisi,  including  the  order  for 
costs,  and  dismissed  the  petition.  H/ivenscro/t 
v.  Ravenscroft  and  Smith,  2  L.  R.,  P.  376  ;  41 
L.  J.,  Mat.  28  ;  26  L.  T.  265  ;  20  W.  R,  448. 


Enforcing.]— The  20  &  21  Vict.  c.  85,  s. 

52,  does  not  empower  the  court  to  enforce  its  de- 
crees, or  orders  for  payment  of  money,  by  chaig- 
ing  orders  under  I  k  2  Vict.  c.  110,  ss.  14, 18. 
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AppliMtion,    by   whoni   made.]  —  The 

_—  B  .«  ■■«■■  MaV 


Clarke  v.  (TZarAe  aiu2  Clarke,  3  L.  R.,  P.  57  ; 
42  L.  J.,  Mat.  72  ;  28  L.  T.  911  ;  21  W.  R. 
776. 

XaUng  Abiolnte— 89  k  80  Yiot.  e.  82,  a.  8.]— 
By  29  &  30  Vict,  c  32,  s.  3,  jw  decree  nisi  for  a 
divorce  shall  he  made  absolute  until  after 
the  expiration  of  six  calendar  months  from  the 
pronouncing  thereof  unless  the  court  shall, 
under  the  power  now  vested  in  it,  fix  a  shorter 
time, 

A  petitioner  obtained  a  decree  for  the  disaola- 
tion  of  hia  marriage  bj  reason  of  the  misconduct 
of  his  wife,  unless  sufficient  cause  was  shewn 
to  the  contrary  within  three  months.  After  this 
decree  had  been  made,  the  above  enactment  came 
into  operation  : — Held,  that  the  enactment  ap- 
plied to  all  suits  in  existence  at  the  time  it  came 
into  operation ;  but  that,  as  the  court  had  in  all 
decrees  nisi  granted  before  that  time  fixed  a 
shorter  period  thaji  six  months  (namely,  three 
months),  at  the  termination  of  which  they  should 
be  made  absolute,  such  decrees  would  come  under 
the  exception  contained  in  the  aboTe  section. 
Wattan  t.  Watton  and  Oastler,  1  L.  R.,  P.  227  ; 
35  L.  J.,  Mat.  95  ;  14  L.  T.  742 ;  15  W.  R. 
288. 

An  application  to  make  absolute  a  decree  nisi 
for  dissolution  of  marriage  should  be  supported 
by  affidavits  of  search  for  appearance  by  any 
person,  and  of  non-appearance;  and,  if  an 
appearance  has  been  entered,  that  no  affi- 
davits in  opposition  to  the  decree  have  been 
filed.  Boddy  v.  Boddy  and  Orover,  30  L.  J., 
Mat  95. 

An  affidavit  to  found  a  motion  to  make  absolute 
a  decree  nisi  for  dissolution  of  marriage,  should 
shew  that  search  was  made  in  the  registry  at  a 
recent  date.  Stone  v.  Stone  and  Brownrigg, 
2  8.  &  T.  113 ;  32  L.  J.,  Mat.  7 ;  7  L.  T. 
757. 

Upon  a  motion  to  make  a  decree  of  dissolution 
of  marriage  abeolute,  a  copy  of  the  decree  nisi 
should  be  filed.  Fowler  v.  Fowler,  31  L.  J.,  Mat. 
31. 

The  power  given  by  23  &  24  Vict.  c.  144,  s.  7, 
to  shew  cause  why  a  decree  should  not  be  made 
absolute  "  by  reason  of  material  facts  not  brought 
before  the  court,"  is  not  limited  to  cases  in  which 
the  facts  occurred  before  the  decree  nisi ;  and  a 
material  fact,  such  as  the  adultery  of  the  peti- 
tioner, although  it  occurred  after  the  decree  nisi, 
is  a  ground  for  refusing  to  make  the  decree  ab- 
solute. Hulse  V.  Hulse  and  Ihverfior,  2  L.  R., 
P.  269  ;  40  L.  J.,  Mat.  51 ;  24  L.  T.  847  ;  19  W.  R. 
S80. 

The  23  &  24  Vict  c,  144,  s.  7,  does  not  em- 
power the  court  to  withhold  a  decree  of  dissolu- 
tion of  marriage  on  the  ground  of  the  sup- 
pression of  material  facts  by  a  petitioner,  when 
it  appears  upon  all  the  facts  being  disclosed 
to  the  court  tnat  the  petitioner  is  entitled  to  a 
decree.  Alexandre  v.  Alexandre,  2  L.  R.,  P. 
164  ;  39  L.  J.,  Mat  84  ;  23  L.  T.  268  :  18  W.  B. 
1087. 

A  petition  contained  two  charges  of  adultery, 
and  alleged  that  neither  of  them  had  been  con- 
doned. The  Queen's  proctor  intervened,  and 
proved  condonation  of  one  adultery,  but  not  of 
the  other,  and  the  court  made  a  decree  absolute 
on  the  ground  of  the  uncondoned  adultery, 
notwithstanding  the  suppression  of  the  material 
fact  of  the  condonation  of  the  other  adultery. 
lb. 


court  will  not  upon  the  application  of  the  re- 
spondent make  a  decree  nisi  absolute  for  nullity 
of  marriage  by  reason  of  the  impotence  of  the 
respondent.  Half  en  or  Ualpln  (otherwise  Bod^ 
dington  v.  Boddington^,  6  P.  D.  13  ;  50  L.  J.,  P. 
61  ;  44  L.  T.  252 ;  29  W.  R.  444. 

Where  a  decree  nisi  had  been  pronounced  on 
the  husband's  petition,  and  the  Queen's  proctor 
had  intervenea  on  information  furnished  by  the 
wife,  but  had  subsequently  withdrawn  his  inter- 
vention, the  court  declined  to  suspend  the  decree 
absolute  on  the  wife's  application  : — Held,  that  if 
the  wife  was  dissatisfied  with  the  verdict,  she 
should  have  procured  its  review,  not  by  setting 
the  Queen's  proctor  in  motion,  but  by  moving  for 
a  new  trial.  Pattenden  v.  Pattenden  and  Herz- 
field,  19  L.  T.  612. 

A  petition  having  been  presented  for  a  dissolu- 
tion of  marriage  on  the  ground  of  the  adultery  of 
the  wife,  and  a  decree  nisi  made,  the  husband 
failed  to  apply  to  the  court  within  reasonable 
time  to  have  such  decree  n^ide  absolute.  On  an 
application  to  that  effect  on  behalf  of  the  respon- 
dent : — Held,  that  the  power  of  the  court  in  dis^ 
solving  a  marriage  can  only  be  exercised  on  the 
application  of  an  innocent  party.  Ousey  v.'  Ousey 
and  Atkinson,  1  P.  D.  56  ;  45  L.  J.,  P.  56  ;  33 
L.  T.  789  ;  24  W.  R.  436. 

As  the  application  for  a  decree  absolute  is  a 
material  step  in  the  cause,  if  the  petitioner  fails  to 
take  it  within  reasonable  time,  it  would  seem  that 
the  respondent  may  call  upon  him  to  do  so,  or 
shew  cause  why  the  decree  nisi  should  not  be  re- 
voked and  the  petition  be  dismissed  for  want  of 
prosecution.    lb. 

Shewing  Cause— Affldavita.] — When  affi- 


davits filed  by  a  person  shewing  cause  against 
a  decree  being  made  absolute,  and  the  affidavits 
in  answer  raise  issues  not  proper  to  be  decided  on 
affidavits,  the  court  will  order  the  issues  to  be 
tried  by  a  jury.  They  cannot  be  tried  by  the 
court  itself  on  oral  evidence.  Masters  v.  Mas- 
ttirSfSi  L.  J.,  Mat  7. 

Who  may  shew  Canae.^ — A  respondent. 


against  whom  a  decree  nisi  for  dissolution 
of  marriage  has  been  pronounced,  cannot  shew 
cause  against  the  decree  being  made  absolute 
under  23  &  24  Vict  c.  144,  s.  7.  Stoate  v.  St  oat  e, 
2  S.  &  T.  384 ;  30  L.  J.,  Mat  173  ;  5  L.  T. 
138. 

Where  Court  will  Suspend.] — The  court 

cannot,  after  the  time  limited  by  the  statute, 
suspend  a  decree  absolute  on  the  ground  that 
the  petitioner  has  not  paid  his  proctor's  taxed 
costs.  Patterson  v.  Patterson  and  Graham,  2 
L.  R.,  P.  192  ;  40  L.  J.,  Mat  4  ;  23  L.  T.  631  ;  19 
W.  R.  233.  ^  .  .    ^ 

The  court  refused  to  make  a  decree  nisi  abso- 
lute, after  the  expiration  of  three  months  from 
the  time  when  it  was  pronounced,  in  order  to 
enable  the  Queen's  proctor  to  make  inquiries  and 
to  lay  a  case  before  the  attorney-general  for  his 
directions,  upon  an  affidavit  being  filed  by  the 
Queen's  proctor,  to  the  effect  that  he  had  i-e- 
ceived  information  of  material  facts,  and  that  he 
intended  to  take  the  directions  of  the  attorney- 
general.  Palmer  v.  Palmer,  4  S.  &  T.  143  ;  34 
L.  J.,  Mat  110.  .  ^ 

Where  the  Queen's  proctor  has  intervened 
after  the  decree  nisi,  and  the  attendance  of  the 
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Tint  Petition  Bismissed— Second  Petition — 
Decree  in  First  1 — ^A  petitioner  in  a  previous 
suit  asked  for  a  dissolution  of  his  marriage  bj 
reason  of  the  adultery  of  his  wife,  and  the  co- 
respondent in  that  suit  alleged  incestuous  adul- 
tery against  the  petitioner.    The  adultery  of 
the  petitioner  and  the  respondent  having  been 
proved  in  that  suit,  the  petition  was  dismissed. 
The  petitioner  filed  a  second  petition  with  the 
same  prayer,  but  the  acts  of  adultery  charged 
against  the  wife  were  with  other  men  than  the 
co-respondent  of  the  first  suit.     The  Queen's 
proctor  intervened  and  pleaded  the  incestuous 
adultery  of  the  petitioner,  and  that  by  reason  of 
such  incestuous  adultery  having  been  proved, 
the  previous  petition  had  been  dismissed.    The 
petitioner  demurred  to  the   last    part  of    the 
answer  of  the  Queen's  proctor,  on  the  ground 
that  he  would  not  be  debarred  from  proceeding 
in  this  suit,  or  from  contending  for  his  innocence 
of  the  incestuous  adultery  charged  by  reason  of 
the  judgment  given  in  the  first  suit.    The  court 
overruled  the  demurrer.     Conradi  v.  Conradiy  1 
L.  R.  P.  391;  36  L.  J.,   Mat.  68;   15  W.  R. 
881. 

The  questions  whether  the  decree  in  the  former 
suit  was  admissible  in  evidence  in  this,  and  if  so, 
whether  such  evidence  would  be  conclusive,  can- 
not be  decided  on  demurrer,  but  must  be  deter- 
mined at  the  hearing  when  the  evidence  is 
tendered.    lb. 

A  petitioner  established  his  wife's  adultery  in 
a  suit  for  dissolution  of  marriage,  but  the  co- 
respondent established  the  petitioner's  adultery, 
and  on  that  ground  his  petition  was  dismissed. 
He  afterwards  presented  afresh  petition,  alleging 
subsequent  adultery  with  other  co-respondents. 
The  Queen's  proctor  intervened,  and  alleged  the 
judgment  against  the  petitioner  in  the  previous 
suit,  and  further  alleged  the  fact  of  the  peti- 
tioner's adultery.  The  jury  found  that  the 
petitioner  was  not  guilty  of  the  adultery 
charged:  —  Held,  that  the  judgment  in  the 
former  suit  was  conclusive  evidence  of  the  feet 
of  such  adultery  having  been  committed.  Con- 
radi V.  Conradi^  Worrall  and  Way,  1  L.  R., 
P.  514  ;  37  L.  J.,  Mat.  56 ;  18  L.  T.  669 ;  16 
W.  R.  1023. 

A  wife  petitioned  for  a  judicial  separation  on 
the  grouna  of  cruelty,  and  the  charges  of  cruelty 
being  traversed  by  the  husband,  the  court  found 
that  they  were  not  proved  and  dismissed  the 
petition :— Held,  that  she  was  estopped  from 
setting  up  the  same  chaiges  of  cruelty  coupled 
yidih  adultery  in  a  subsequent  petition  for 
dissolution.  IHnrwy  v.  Finney^  1  L.  R.,  P.  483  ; 
37  L.  J.,  Mat.  43  ;  18  L.  T.  489. 


petitioner  at  the  hearing  is  necessary  for  the 
purpose  of  proving  his  identity,  the  court  will 
order  the  proceedings  to  be  stayed  until  his 
appearance.  Pollock  v.  Polloeky  Dean  and  Mac- 
TUimara,  4  S.  &  T.  266. 

The  court  refused  to  make  a  decree  nisi  ab- 
solute, although  the  six  months  had  expired, 
when  the  Queen's  proctor  applied  for  postpone- 
ment on  affidavits  that  he  had  a  case  for  in- 
tervention but  that  he  had  not  been  able  to 
take  the  directions  of  the  attorney-general. 
Ha/mUtan  v.  Hamilton  and  Riding^  33  L.  T. 
462. 

After  the  trial  by  a  jury  of  issues  arising  from 
an  intervention,  the  court  will  not  make  a  decree 
absolute  immediately  after  a  verdict  in  favour  of 
the  petitioner,  but  will  postpone  it  until  the  time 
has  expired  for  an  application  for  a  new  trial. 
Dering  v.  Bering  and  Blakeley,  1  L.  R.,  P.  531 ; 
19L.  T.  48;  16  W.  R.  1176. 

The  court  made  a  decree  absolute,  notwith- 
standing a  suggestion  supported  by  affidavits, 
that  the  respondent  and  co-respondent  were 
dead  ;  the  evidence  before  it  not  b^ing  sufficient 
to  enable  it  to  arrive  at  a  conclusion  whether 
they  were  dead  or  alive.  Ih, 
.  In  a  suit  for  dissolution,  the  court,  having 
reason  to  suspect  the  husband  of  connivance  or 
conduct  conducing  to  adultery,  suspended  the 
decree,  and  directed  the  Queen's  proctor  to  make 
inquiries  into  the  bona  fides  of  the  petitioner's 
case.  Rieliardt  v.  Richards  and  Cook,  21  L.  T. 
598  ;  18  W.  R.  152. 

Preyidu  Decree8'-22  k  23  Yict.  c.  61— Sea 
judicata.] — A  wife  petitioned  for  dissolution  of 
marriage,  on  the  ground  of  adultery,  cruelty,  and 
desertion  ;  at  the  hearing,  which  took  place  before 
22  cSc  23  Yict.  c.  61,  by  which  in  such  a  suit  she 
is  made  competent  to  give  evidence  as  to  cruelty 
or  desertion,  the  court,  for  want  of  proof  of 
cruelty  or  deseilion,  refused  to  dissolve  the 
marriage,  but  granted  a  judicial  separation. 
After  the  passing  of  that  act,  she  having  applied 
for  leave  to  file  a  fresh  petition  for  dissolution  of 
marriage  on  the  same  grounds,  the  judge  granted 
the  application  on  the  ground  that  he  had  not 
power  to  refuse  it ;  but  expressed  his  opinion 
that  such  a  suit  could  not  be  sustained,  the 
matter  being  res  judicata.  Reran  v.  Rcvan,  29 
L.  J.,  Mat.  45. 

A  spouse,  who  has  obtained  a  decree  for  a 
divorce  4  mensti  et  thoro  in  an  ecclesiastical 
court,  cannot  maintain  a  suit  for  judicial  sepa- 
ration on  the  same  grounds.  Ciocci  v.  Cioooi,  29 
L.  J.,  Mat.  30,  60.' 

A  husband  brought  a  suit  against  his  wife  by 
reason  of  adultery,  in  the  Arches  Court ;  at  the 
hearing,  that  court  pronounced  that  the  husband 
had  failed  to  prove  the  charge  made,  and  dis- 
missed the  wife : — Held,  that  the  previous  sen- 
tence was  no  bar  to  a  petition  for  dissolution  of 
marriage  brought  by  the  husband  against  the 
wife  on  the  same  alleged  facts  of  adultery. 
Bvans  v.  J^cans,  1  S.  &  T.  173  ;  27  L.  J.,  Mat. 
67. 

On  a  petition  for  a  dissolution  of  marriage  by 
reason  of  the  adultery  and  the  cruelty  of  the  re- 
spondent, the  second  charge  was  established  by 
the  production  of  a  previous  decree  for  a  judicial 
separation  on  account  of  cruelty  and  by  proof  of 
the  identity  of  the  parties.  Bland  v.  Bland, 
1  L.  R.,  P.  237;  35  L.  J.,  Mat.  104;  15 
W.  R.  9. 


Hew  Trial — Second  Decree.] — A  husband 

obtained  a  decree  nisi  for  the  dissolution  of  his 
marriage,  but  the  court  afterwards  directed  a 
new  trial.  More  than  six  months  after  the 
original  decree  nisi  the  case  was  tried  a  second 
time,  and  the  court  again  pronounced  a  decree 
nisi.  After  the  expiration  of  the  period  for 
moving  for  a  new  trial,  the  Queen's  proctor 
having  stated  that  he  did  not  think  it  necessary 
to  intervene,  and  notice  of  the  application  having 
been  given  to  the  respondent's  solicitor,  the 
court  made  the  original  decree  absolute,  without 
waiting  till  the  expiration  of  six  months  from 
the  date  of  the  second  trial,  but  directed  that 
both  decrees  nisi  should  be  recited  in  the  order. 
Sheffield  v.  Sheffield  and  Pdice,  29  W.  R.  623. 
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s.  Trial. 

Setting  down  Cansa  for.] — Where  five  months 
had  elapsed  dnce  the  court  had  directed  that  a 
cauae  shoald  be  tried  without  a  jury,  and  the 
petitioner  had  not  set  down  the  cause  for  trial, 
the  court,  on  the  application  of  the  respondent, 
gave  him  leave  to  set  it  down  for  trial  if  the 
petitioner  should  not  do  so  within  a  fortnight. 
JSdre  V.  ffare,  3  S.  &  T.  218 ;  32  L.  J.,  Mat.  7  ; 
S  L.  T.  703. 

If  a  petitioner  delays  filing  the  record  and 
setting  down  the  cause  as  ready  for  trial  for  the 
space  of  one  month  from  the  final  settling  of  the 
record,  the  respondent  may  file  the  record  and 
set  the  cause  down  as  ready  for  trial ;  or  the 
respondent  may  take  a  rule  to  shew  cause  why 
the  petition  should  not  be  dismissed.  Stuart  v. 
Stuart,  3  S.  &  T.  219;  32  L.  J.,  Mat.  110; 
8  L.  T.  703 ;  11  W.  B.  463. 

Xode  of— Generally.]— \\liere  issue  has  been 
joined,  the  court  will  not  refuse  to  give  directions 
as  to  the  mode  of  trial,  as  such  refusal  is  tanta- 
mount to  a  dismissal  of  the  petition,  and  cannot 
be  appealed  from  to  the  House  of  Lords.  Rowley 
V.  Rowley,  34  L.  J.,  Mat.  97  ;  12  L.  T.  315. 

In  a  suit  by  a  husband  for  dissolution  of 
marriage, .  the  respondent  and  co-respondent 
traversed  the  adultery,  and  the  respondent 
further  counterchaiged  adultery  and  cruelty. 
The  petitioner  having  allowed  the  time  for  filing 
a  replication  to  the  respondent's  answer  to 
expire  without  replying  or  obtaining  further 
time,  the  respondent  moved  the  court  to  order 
the  trial  of  this  cause : — Held,  that  the  pleadings 
being  incomplete,  the  court  could  not  order  the 
mode  of  trial.  Broadwood  v.  Broadwood  and 
St.  Alban's,  34  L.  J.,  Mat.  10. 

Where  a  respondent  has  failed  to  enter  an 
appearance  within  the  time  named  in  the  cita- 
tion, the  court  may  be  moved,  after  the  lapse  of 
such  period,  for  directions  as  to  the  mode  of 
trial.  Wood  v.  Wood  and  Hutchinton,  1  L.  R., 
P.  266  ;  36  L.  J.,  Mat  48 ;  15  L.  T.  418. 

When  the  pleadings  are  complete,  the  court 
will,  upon  the  application  of  a  petitioner,  direct 
the  mode  of  tnal,  although  he  may  not  have 
complied  with  an  order  to  furnish  particulars  of 
a  charge  in  the  petition.  Oough  v.  Oovgh  and 
Baynton,  32  L.  J.,  Mat  128. 

A  citation  must  be  returned  into  and  filed  in 
the  registry,  even  where  personal  service  has 
been  dispensed  with,  before  the  court  will  give 
directions  as  to  the  mode  of  trial  Cook  v.  Cook 
and  (fuatie,  2  8.  &  T.  50 ;  28  L.  J.,  Mat  37  ; 
5  Jar.,  N.  S.  103. 

Before  a  petitioner  applies  to  the  court  to 
direct  the  mode  of  hearing,  an  affidavit  should 
be  filed  that  search  has  been  made  for  an 
appearance  by  the  respondent,  although  service 
of  a  citation  and  copy  of  a  petition  upon  him 
may  have  been  dispensed  with.  Choke  v.  Cooke 
and  Lucy,  28  L.  J.,  Mat  56. 

When  the  parties  in  a  suit  for  dissolution  of 
marriage  are  at  issue,  and  a  commission  to  ex- 
amine witnesses  has  been  obtained,  the  court  will 
direct  the  mode  of  trial  without  waiting  for  the 
return  of  the  commission.  Graham  v.  Graham 
and  GrijffUh,  31  L.  J.,  Mat  96,  n. 

By  Jury  —  Bieeretion  of  Court.] — Though 
neither  of  the  parties  desires  a  jury,  the  court 
may  still  direct  the  usnes  to  be  tried  before  one. 


Rateliffe  v.  Ratcliffe,  1   S.  &  T.  217  ;  27  L.  J., 
Mat  60. 

Wliere  facts  are  in  dispute  before  a  full  courts 
it  is  the  most  convenient  mode  of  trial;  but 
where  the  principal  issues  were  addressed  to  the 
discretion  of  .that  court,  it  directed  the  petition 
to  be  heard  without  a  jury.    Ih, 

Tte  20  &  21  Vict,  a  85,  ss.  28,  36,  leave  it  in 
the  discretion  of  the  court  to  direct  the  issues  in 
a  suit  for  judicial  separation  to  be  tried  by  a 
jury ;  but  the  court  will  generally  make  such 
order  at  the  prayer  of  either  party,  and  in  a  par- 
ticular case  did  so  on  the  undertaking  of  the  re- 
spondent not  to  interfere  with  or  aunoy  the 
petitioner  pending  the  suit.  Marchmont .  v. 
Marchmont,  1  S.  &  T.  228  ;  27  L.  J.,  Mat  69. 

The  power  given  to  the  court  to  direct  ques- 
tions  of  fact  arising  in  proceedings  under  the  act, 
to  be  tried  before  a  jury,  does  not  extend  to 
issues  raised  between  the  parties,  on  matters 
which,!  under  the  proviso  to  s.  31,  give  the 
court  a  discretion  as  to  dissolving  a  marriage,, 
though  the  petitioner's  case  may  have  been 
proved.  Kretzichmar  v.  Xretzschmar  and 
Reinecker,  28  L.  J.,  Mat.  128. 

Although  in  a  suit  for  judicial  separation  the 
court  may  in  its  discretion  refuse  to  direct  that 
questions  of  fact  be  tried  by  a  jury,  it  will  gene- 
rally, at  the  request  of  either  of  the  parties, 
allow  a  jury.  The  circumstance  that  cruelty  is 
in  issue  is  no  ground  for  refusing  a  jury.  Taylor 
V.  Taylor,  32  L.  J.,  Mat  126  ;  9  L.  T.  24. 

In  suits  other  than  those  for  dissolution 
of  marriage,  the  court  may,  in  its  discretion, 
refuse  to  order  the  cause  to  be  tried  by  a  jury* 
Rickettt  V.  Ricketts,  35  L.  J.,  Mat.  92  ;  13  L.  T. 
761. 

The  answer  to  a  petition  for  restitution  of  con- 
jugal  rights  alleged  the  impotence  of  the  peti> 
tioner,  and  prayed  for  a  aecrce  of  nullity  of 
marriage.  The  court  refused  to  allow  the  issue 
joined  on  the  answer  to  be  tried  by  a  jury, 
although  the  respondent  asked  for  one.    2h. 

The  determination  of  issues  of  fact  raised  by 
pleas  to  the  discretion  of  the  court  under  the 
proviso  to  20  &  21  Vict.  c.  85,  s.  31,  rests  solely 
with  the  court.  Where  a  cause  is  tried  by  a 
jury,  a  jury  may  be  asked  for  a  verdict  upon 
such  issues  as  an  assistance  to  the  court  in  form- 
ing its  opinion,  but  their  verdict  may  be  dis- 
pensed with.  There  is  no  identity  in  legal  effect 
between  the  written  statement  of  questions  of 
fact  to  be  tried,  prepared  under  20  &  21  Vict, 
c.  85,  s.  38,  and  the  nisi  prius  record  in  an 
action.  Narrarott  v.  Narra4Sott  and  Tfesketk,  3 
S.  &  T.  408 ;  33  L.  J.,  Mat  132  ;  10  Jur.,. 
N.  S.  640. 


Ho  one  Appearing.] — Where  a  jury  haa 


been  sworn  to  try  issues,  and  neither  of  the  par- 
ties appears,  the  court  will  discharge  the  jury. 
Haydon  v.  Haydon  and  Cooke,  30  L.  J.,  Mat* 
112. 

Costs  of  Speeial  Jnry.l — ^An  application  for  a 
certificate  of  the  costs  oi  a  special  jury  ought  to 
be  made  immediately  after  the  verdict  has  been 
given.  An  application  on  a  subsequent  day  ia 
too  late.    Skipper  v.  Bodkin,  2  S.  &  T.  1. 

Of  liine  in  another  Court — ^Wishes  of  Hus- 
band.]— The  court  will  not  direct  the  issues  of 
fact  in  a  matrimonial  suit  to  be  tried  in  another 
court  against  the  wishes   of   the  husband,  at 
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whose  cost  the  litigation  is  carried  on.  Snow- 
hall  T.  Snowball,  2  L.  B.,  P.  263  ;  40  L.  J.,  Mat. 
M  ;  24  L.  T.  673  ;  19  W.  R.  787. 

Two  Co-Setpondentf  —  Issues  Tried  Sepa- 
rately.]— A  petition  alleged  adultery  between  a 
respondent  and  co-respondent  A.  A.  appeared 
to  the  citation  served  upon  him,  but  did  not  file 
any  answer.  The  petition  was  subsequently 
amended  by  alleging  adultery  with  co-respondent 
B.  B.  appeared  and  denied  the  charge.  The 
questions  at  issue  were  directed  to  be  tried  before 
the  court  and  a  special  jury.  On  the  application 
of  B.,  and  on  the  condition  that  he  should  pay 
any  extra  costs  to  which  the  petitioner  might  be 
put  by  the  order,  the  court  ordered  that  the 
questions  at  issues  against  B.  should  be  tried 
separately  from  and  before  those  against  A.  Cox 
T.  Cox,  Tirade  and  Tobin,  2  L.  R.,  P.  201 ;  40 
L.  J.,  Mat.  23 ;  24  L.  T.  237  ;  19  W.  R.  512. 

By  Pull  Court.] — The  judge  will  not,  except 
for  some  sufficient  reason,  order  a  suit  which  be 
is  empowered  by  23  &  24  Vict.  c.  144,  to  hear 
alone,  to  be  heard  before  the  full  court.  The 
desire  of  one  of  the  parties  that  it  may  be  so 
heard,  and  the  probability  that  difficult  questions 
of  law  may  arise  at  the  hearing,  do  not  constitute 
a  sufficient  reason.  Bet  an  f.  c  JfMahon  y. 
Hevan,  30  L.  J.,  Mat.  23. 

Where  the  papers  required  by  the  practice  of 
the  court  to  be  delivered  to  the  judges  of  the 
full  court  three  days  before  the  hearing  of  a 
cause  have  not  been  delivered,  the  court  will 
order  the  cause  to  be  struck  out  of  the  list. 
JScans  V.  Evans,  29  L.  J.,  Mat.  53. 

At  Assises.]  —When  an  issue  is  ordered  to  be 
tried  at  the  assizes,  it  should  be  framed  as  an 
issue  sent  by  the  Court  of  Chancery.  Hogff  v. 
Jloffg,  32  L.  J.,  Mat  209. 

Upon  a  petition  for  dissolution  of  marriage,  it 
appearing  that  by  far  the  greater  part  of  thciwit- 
nesses  to  the  facts  in  the  suit  resided  at  a  great 
distance  from  London,  the  court  directed  issues 
upon  the  charges  and  counter-charges  of  adultery 
and  cruelty  to  be  tried  at  the  assizes.  Richardcs 
v.  Richardes  and  Jones,  30  L.  J.,  Mat.  48. 

Hearing  Suits  in  Cameri.] — In  every  matri- 
monial suit,  which  before  the  Divorce  Act  (20  & 
21  Vict.  c.  85),  might  have  been  determined  in  an 
ecclesiastical  court,  the  judge  may,  if  he  con- 
siders the  circumstances  of  the  case  to  require  it, 
dii*ect  that  the  hearing  shall  take  place  in 
private.  -4.  v.  ^1.,  or  Anttey  v.  Anstey,  3  L.  R., 
P.  230  ;  44  L.  J.,  Mat.  15  ;  31  L.  T.  801  ;  23  W.  R. 
386. 

The  court  has  power  to  hear  suits  for  restitu- 
tion of  conjugal  rights  in  camera.    Ih. 

l\\  a  wife*s  suit  for  restitution  of  conjugal 
rights,  the  husband  filed  an  answer  involving 
charges  of  unnatural  offences.  The  court  or- 
dered the  cause  to  be  heard  in  camer&,  but  inti- 
mated that  if  in  the  course  of  the  inquiry  it 
fihould  turn  out  that  the  matters  involved  were 
not  of  such  a  nature  as  to  make  it  necessary  that 
the  case  should  be  heard  in  private,  it  would 
order  the  public  to  be  admitted.    Ih. 

« 

Staying  Proeeedings — Costs  of  fonner  Trial 
Unpaid.] — ] — A  petitioner,  having  failed  in  a 
£uit  for  dissolution  on  the  ground  of  his  wife's 


adultery  with  A.,  instituted  another  suit  of  a 
similar  nature,  on  the  ground  of  her  adultery 
with  B.  The  court  held  the  causes  of  action  to 
be  different,  and  refused  an  application  to  stay 
proceedings  in  the  second  suit  until  the  costs 
of  the  former  should  have  been  paid.  Yeatman 
V.  Yeatman  and  Rummell,  21  L.  T.  401 ;  18 
W.  R.  232. 


In  Cross  Suits.] — Where  cross-suits  had 


been  instituted  by  a  husband  for  dissolution  and 
by  the  wife  for  judicial  separation,  in  which  the 
same  issues  were  raised,  the  court  stayed  the  pro- 
ceedings in  the  wife's  suit,  which  had  been  com- 
menced after  that  of  the  husband,  until  after  the 
hearing  of  his  suit.  Oshorne  v.  Oshorne  and 
MarteW,  33  L.  J.,  Mat  38 ;  10  Jur.,  N.  S.  80  ; 
9  L.  T.  456. 

In  such  a  case,  if  a  commission  to  examine 
witnesses  is  granted,  it  will  be  drawn  in  such  a 
form  as  that  the  evidence  shall  be  available  in 
the  stayed  suit,  should  that  come  to  a  hearing. 
Ih. 

There  being  crosff-issues  of  adultery  in  a  hus- 
band's petition  for  dissolution  standing  for  trial 
before  a  jury,  the  judge  suspended  his  judgment 
until  these  issues  were  disposed  of.  Bnrrovghtt 
V.  Burroughs,  2  S.  &  T.  544  ;  5  L.  T.  771. 


To  obtain  Evidence.] — In  a  suit  promoted 


by  the  husband,  by  reason  of  the  adultery  of  the 
wife,  the  proof  of  the  guilt  of  the  wife  was  con- 
clusive, and  she  had  also  in  terms  admitted  it. 
An  application  on  her  behalf  to  stay  the  proceed- 
ings, to  enable  her  to  examine  witnesses  resident 
in  India  and  Australia,  to  prove  condonation  on 
the  part  of  the  husband,  was  rejected,  and  sen- 
tence of  separation  pronounced.  Campbell  v. 
Campbell,  3  Jur.,  N.  S.  845. 

Wnere  on  evidence  in  support  of  an  unde- 
fended petition  for  dissolution  of  marriage  by 
reason  of  the  husband's  adultery,  cruelty,  and 
desertion,  a  doubt  arose  as  to  whether  the  parties 
had  not  voluntarily  separated,  the  court  ordered 
the  case  to  be  adjourncid  to  have  further  evidence 
produced.     Ward  v.  Ward,  1  S.  &  T.  185. 

When  a  petitioner  at  the  trial  opened  evidence, 
which  was  admissible  on  the  record,  but  took  the 
other  parties  by  surprise,  the  court  adjourned  the 
trial,  and,  as  the  adjournment  was  xnade  neces- 
sary by  the  conduct  of  both  parties,  refused  to 
make  any  order  as  to  the  costs  of  such  adjourn- 
ment. The  jury  was  dismissed  by  consent  of  all 
parties.  Bancroft  v.  Bancroft  and  Rumney,  3 
S.  &  T.  610  ;  11  L.  T.  515  ;  13  W.  R.  506. 

Where  an  adjournment  was  granted  on  the 
ground  of  surprise,  at  the  instance  of  the  respon- 
dent, in  respect  of  a  charge  of  adultery  with  a 
person  other  than  the  co-respondent,  it  was 
granted  on  the  understanding,  that  the  co- 
respondent should  not  be  prejudiced  as  to  costs 
by  such  adjournment.  Codrington  v.  Codrington 
and  Anderson,  4  S.  &  T.  63. 

The  court  will  not  postpone  the  trial  of  a  cause 
on  the  application  of  one  of  the  parties,  if  no 
notice  of  the  motion  has  been  given  to  the  other 
party.  Hepworth  v.  Ueptcorth,  2  S.  &  T.  614  ; 
30  L.  J.,  Mat.  198  ;  5  L.  T.  120. 

Omitting  to  put  in  Answer — ^Position  at  Trial.] 
— A  co-respondent  who  puts  in  no  answer  and 
yet  appears  is  not  entitled  to  address  the  jury  in 
mitigation  of  damages,  or  to  cross-examine  with 
that  view.   Lyne  v.  Lyne  and  Blackney,  1  L,  B., 
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hearing,  the  wife^s  counsel  claimed  to  go  into 
the  question  of  nullity  first : — Held,  that  as  the 
wife  had  traversed,  though  arg^mentatively,  the 
marriage  alleged,  the  petitioner  had  a  right  to 
begin.  Serrell  v.  Serrell  and  Bamford^  2  S.  &  T, 
422  ;  31  L.  J.,  Mat.  55  ;  6  L.  T.  691. 


P.  508  ;  37  L.  J.,  Mat.  9  ;  17  L.  T.  29  ;  16  W.  R. 
159. 

AUagatioiii  UntraTerMd.]  —  A  respondent's 
counsel  may  not,  in  a  suit  by  a  husband  against 
his  wife  by  reason  of  her  adultery,  controyert 
all^^tions  ai  a  petition  not  denied  by  the  an- 
swer ;  but,  on  the  assumption  that  such  allega- 
tions are  true,  he  may  cross-examine  the  wit- 
nesses and  address  the  court  for  the  purpose  of 
shewing  that  a  decree  ought  not  to  be  pronounced 
for  a  dissolution.  Tollemache  y.  Tollemache^  1 
S.  &  T.  557  ;  30  L.  J.,  Mat.  113. 

8«ttliBg  Qoastions  of  Faet  for  Jury.]— By  20 
ft  21  Vict.  c.  85,  s.  38,  when  any  questiim.  of  fact 
shall  be  ordered  to  he  tried  by  a  special  or  com- 
mon jury  (s.  36),  such  question  shall  be  reduced 
into  writing  in  such  form  as  the  court  shall 
direct. 

WbAt  Issues  will  be  Tried.] — On  a  petition 
for  dissolution  of  marriage,  when  a  record  is 
drawn  up  in  order  that  the  case  may  be  tried 
before  a  ]nry,  only  the  issues  stated  on  the  record 
are  to  be  proved  at  the  trial  before  the  jury,  by 
either  party.     Tburle  v.  Tourle,  1  S.  &  T.  176.  r . 

A  co-respondent,  if  he  has  put  in  no  answer 
to  the  petition,  is  no  party  to  the  issue  to  be 
tried  by  the  jury.    lb. 

VThere  the  questions  of  fact  raised  by  the 
pleadings  have  been  stated  in  the  form  of  a 
record,  the  issues  to  be  tried  by  the  jury  must  be 
taken  to  be  those  stated  in  the  record,  although 
they  may  not  be  identical  with  those  raised  in 
the  pleadings.  Cherry  v.  Cherry,  1  S.  &  T.  319  ; 
28  L.  J.,  Mat.  36. 

Bahearing  Ordered  as  to  One  Charge.] — 
A  wife  having  charged  her  husband  with  cruelty 
by  the  communication  of  disease,  and  also  by 
personal  violence,  the  court  found  that  the 
charge  of  communication  of  disease  was  not 
proved,  and  that  the  charge  of  personal  violence 
was  proved.  On  the  application  of  the  husband, 
a  rule  for  the  rehearing  of  the  issue  which  had 
been  found  against  him  was  made  absolute,  on 
the  ground  of  surprise ;  but  the  rehearing  was 
ordered  to  be  confined  to  the  charge  of  personal 
violence,  and  not  to  extend  to  the  chaige  of 
infection.  Zee  v.  Lee,  2  L.  R.,  P.  409  ;  41  L.  J., 
Mat.  85  ;  27  L.  T.  324. 

Conduct  of  Cause — Bight  of  Beginning.] — 
Where  a  respondent  in  her  answer  to  a  petition 
for  dissolution  of  marriage  has  not  traversed  the 
adultery  allied  in  the  petition,  but  sets  up 
counter-charges  of  adultery,  cruelty,  and  mis- 
conduct, upon  which  counter-charges  issue  has 
been  joined,  upon  a  trial  of  these  issues  before  a 
jury,  it  is  for  the  respondent  to  begin.  Bacon 
V.  Baeon  and  Bacon,  2  S.  &  T.  53 ;  29  L.  J., 
Mat.  61. 

When  these  issues  have  been  disposed  of  by 
the  jury,  it  is  not  competent  to  the  respondent 
to  cross-examine  the  witnesses  called  to  establish 
the  allegations  in  the  petition,  either  as  to  these 
allegations  or  as  to  the  counter-charges  con- 
tained in  the  answer.    lb. 

A  husband  petitioned  for  dissolution  of  mar- 
riage, by  reason  of  his  wife^s  adultery.  She 
denied  the  adultery,  alleged  nullity  of  marriage 
by  reason  of  incurable  impotency  of  the  husband, 
and  prayed  for  a  decree  of  nullity.     At  the 


Order  of  addressing  Jury.] — The  counsel  for 
the  respondent  is  entitled  to  address  the  court 
before  the  counsel  for  the  co-respondent,  but 
this  may  be  varied  by  arrangement  between  the 
counsel.  Robinson  v.  Robinson  and  LanCy 
1  S.  &  T.  362 ;  27  L.  J.,  Mat.  91  ;  5  Jur.,  N.  8, 
392. 

Where,  by  such  arrangement,  the  co-respon- 
dent's counsel  first  addressed  the  court,  and 
examined  the  witnesses,  the  counsel  for  the 
respondent  was  not  allowed  to  cross-examine 
such  witnesses.    Ih. 

Examining,  Cross-Examining,  and  Addressing 
Court.] — The  co-respondent's  counsel  cannot 
cross-examine  a  witness  upon  such  part  of  his 
evidence  as  is  not  evidence  as  against  the  co- 
respondent. Pearman  v.  Pearman  and  BurgenSf 
29  L.  J.,  Mat.  54. 

The  co-respondent's  counsel,  by  examining 
the  witnesses  of  the  respondent,  adopts  them  as 
his  own.  Olennie  v.  Olennie.  3  S.  &  T.  109  ;  32 
L.  J.,  Mat.  17  ;  7  L.  T.  696. 

But  if  he  calls  no  witnesses,  he  should  address 
the  court  after  the  opening  speech  of  the  re- 
spondent's counsel.    lo. 

A  co-respondent  from  whom  damages  are 
claimed,  who  has  appeared,  but  has  not  filed  an 
answer,  cannot  at  the  hearing  cross-examine  the 
petitioner's  witnesses,  nor  address  the  jury  upon 
the  question  of  damages.  He  is,  however,  en- 
titled to  be  heard  upon  the  question  of  costs^ 
recall  and  cross-examine  the  petitioner's  wit- 
nesses, and  address  the  court.  Xyne  r.  Lyne 
and  Blackney,  1  L.  R.,  P.  508  ;  37  L.  J.,  Mat.  9  ; 
15  L.  T.  512. 

After  a  cause  has  been  heard,  and  before 
judgment  given,  the  court  will  not  allow  either 
party  to  introduce  additional  evidence,  except 
by  the  consent  of  the  other  party.  Oipps  v. 
Qipf^  and  Hume,  3  S.  &  T.  116. 

Where,  in  a  suit  for  a  judicial  separation  by  a 
wife  against  her  husband  on  the  ground  of 
cruelty,  the  husband  conducts  his  own  case,  the 
most  convenient  course  is,  that  he  ^ould  at  once 
call  his  witnesses  without  making  an  opening 
speech,  then  give  his  evidence,  and  reserve  any 
comments  on  the  case  for  his  summing  up. 
Curtis  V.  Curtis,  27  L.  J.,  Mat.  74. 

Bismiising  from.  Suit.] — The  court  has  no 
power  to  dismiss  a  co-respondent  from  a  suit  on 
the  ground  of  delay  in  prosecuting  the  suit.  The 
application  in  such  a  case  should  be  for  a  rule 
nisi  for  the  dismissal  of  the  petition.  Hancock 
V.  HaneocU  and  Smith,  1  L.  R.,  P.  334  ;  36  L.  J., 
Mat.  86. 

Judge's  Botes.] — Semble,  upon  a  second  trial 
of  the  same  issues,  the  judge's  notes  of  evidence 
of  deceased  witnesses  who  were  examined  on  the 
first  trial  are  not  admissible  except  by  consent. 
Conradi  v.  Conradi,  Worrall  and  Way,  1  L.  R., 
P.  514  ;  37  L.  J.,  Mat.  55. 

Withdrawing  Boeoxd.1~When  issues  raised 
in  a  suit  for  dissolution  of  marriage  come  on  for 
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whose  cost  the  litigation  is  carried  on.  Snow- 
ball V.  Snowball,  2  L.  R.,  P.  263  ;  40  L.  J..  Mat. 
M  ;  24  L.  T.  673  ;  19  W.  R.  787. 


Two  Co-Sespondentc  —  IsBuei  Tried  Sepa- 
rately.]— A  petition  alleged  adultery  between  a 
respondent  and  co-respondent  A.  A.  appeared 
to  the  citation  served  upon  him,  bat  did  not  file 
any  answer.  The  petition  was  subsequently 
amended  by  alleging  adultery  with  co-respondent 
B.  B.  appeared  and  denied  the  charge.  The 
questions  at  issue  were  directed  to  be  tri«i  before 
the  court  and  a  special  jury.  On  the  application 
•of  B.,  and  on  the  condition  that  he  should  pay 
any  extra  costs  to  which  the  petitioner  might  be 
put  by  the  order,  the  court  ordered  that  the 
questions  at  issues  against  B.  should  be  tried 
separately  from  and  before  those  against  A.  Cox 
T.  Cox,  Reade  and  Tobin,  2  L.  R.,  P.  201 ;  40 
L.  J.,  Mat.  23 ;  24  L.  T.  237  ;  19  W.  R.  512. 

By  Full  Coiirt.]— The  judge  will  not,  except 
for  some  sufficient  reason,  order  a  suit  which  he 
is  empowered  by  23  &  24  Vict.  c.  144,  to  hear 
alone,  to  be  heard  before  the  full  court.  The 
desire  of  one  of  the  parties  that  it  may  be  so 
heard,  and  the  probability  that  difficult  questions 
of  law  may  arise  at  the  hearing,  do  not  constitute 
a  sufficient  reason.  Bevan  f.  c.  ^f*Mahon  v. 
Bevan,  30  L.  J.,  Mat.  23. 

Where  the  papers  required  by  the  practice  of 
the  court  to  be  delivered  to  the  judges  of  the 
full  court  three  days  before  the  hearing  of  a 
cause  have  not  been  delivered,  the  court  will 
order  the  cause  to  be  struck,  out  of  the  list. 
Brans  v.  Bvans,  29  L.  J.,  Mat.  53. 

At  ABiiiea.]  —When  an  issue  is  ordered  to  be 
tried  at  the  assizes,  it  should  be  framed  as  an 
issue  sent  by  the  Court  of  Chancery.  Hogg  v. 
Hflffg,  32  L.  J.,  Mat  209. 

Upon  a  petition  for  dissolution  of  marriage,  it 
appearing  that  by  far  the  greater  pai't  of  thciwit- 
neiises  to  the  facts  in  the  suit  resided  at  a  great 
distance  from  London,  the  court  directed  issues 
upon  the  charges  and  counter-charges  of  adultery 
and  cruelty  to  be  tried  at  the  assizes.  Rich/irdet 
v.  Richardes  and  Jones,  30  L.  J.,  Mat.  48. 

Hearing  Soitf  in  Cameri.] — In  every  matri- 
monial suit,  which  before  the  Divorce  Act  (20  & 
21  Vict.  c.  85),  might  have  been  determined  in  an 
ecclesiastical  court,  the  judge  may,  if  he  con- 
siders the  circumstances  of  the  case  to  require  it, 
direct  that  the  hearing  shall  take  place  in 
private,  vl.  v.  ^.,  or  Anstey  v.  Anstey,  3  L.  R., 
P.  230  ;  44  L.  J.,  Mat.  15  ;  31  L.  T.  801  ;  23  W.  R. 
386. 

The  court  has  power  to  hear  suits  for  restitu- 
tion of  conjugal  rights  in  camera.    lb. 

Ill  a  wife's  suit  for  restitution  of  conjugal 
rights,  the  husband  filed  an  answer  involving 
charges  of  unnatural  offences.  The  court  or- 
dered the  cause  to  be  heard  in  camer&,  but  inti- 
mated that  if  in  the  course  of  the  inquiry  it 
jihould  turn  out  that  the  matters  involved  were 
not  of  such  a  nature  as  to  make  it  necessary  that 
the  case  should  be  heard  in  private,  it  would 
order  the  public  to  be  admitted.    lb. 

Staying  Proceedingi— Costs  of  fonner  Trial 
Unpaid.] — ] — A  petitioner,  having  failed  in  a 
£uit  for  dissolution  on  the  ground  of  his  wife's 


adultery  with  A.,  instituted  another  suit  of  a 
similar  nature,  on  the  ground  of  her  adultery 
with  B.  The  court  held  the  causes  of  action  to 
be  different,  and  refused  an  application  to  stay 
proceedings  in  the  second  suit  until  the  costs 
of  the  former  should  have  been  paid.  Yeatman 
V.  Yeatman  and  Rummell,  21  L.  T.  401 ;  18 
W.  R.  232. 


In  Cross  Snlts.] — Where  cross-suits  had 


been  instituted  by  a  husband  for  dissolution  and 
by  the  wife  for  judicial  separation,  in  which  the 
same  issues  were  raised,  the  court  stayed  the  pro- 
ceedings in  the  wife's  suit,  which  had  been  com- 
menced after  that  of  the  husband,  until  after  the 
hearing  of  his  suit.  Ottborne  v.  Osborne  and 
MaHelU,  33  L.  J.,  Mat.  38 ;  10  Jur.,  N.  S.  80  ; 
9  L.  T.  456. 

In  such  a  case,  if  a  commission  to  examine 
witnesses  is  granted,  it  will  be  drawn  in  such  a 
form  as  that  the  evidence  shall  be  available  in 
the  stayed  suit,  should  that  come  to  a  hearing. 
lb. 

There  being  crosff-issues  of  adultery  in  a  hus- 
band's petition  for  dissolution  standing  for  trial 
before  a  jury,  the  judge  suspended  his  judgment 
until  these  issues  were  disposed  of.  Burroughs 
V.  Burroughs,  2  S.  &  T.  644  ;  5  L.  T.  771. 

To  obtain  Evidence.] — In  a  suit  promoted 


by  the  husband,  by  reason  of  the  adultery  of  the 
wife,  the  proof  of  the  guilt  of  the  wife  was  con- 
clusive, and  she  had  also  in  terms  admitted  it. 
An  application  on  her  behalf  to  stay  the  proceed- 
ings, to  enable  her  to  examine  witnesses  resident 
in  India  and  Australia,  to  prove  condonation  on 
the  part  of  the  husband,  was  rejected,  and  sen- 
tence of  separation  pronounced.  Campbell  v. 
Campbell,  3  Jur.,  N.  S.  846. 

Where  on  evidence  in  support  of  an  unde- 
fended petition  for  dissolution  of  marriage  by 
reason  of  the  husband's  adultery,  cruelty,  and 
desertion,  a  doubt  arose  as  to  whether  the  parties 
had  not  voluntarily  separated,  the  court  ordered 
the  case  to  be  adjourned  to  have  further  evidence 
produced.     Ward  v.  Ward,  1  S.  &  T.  185. 

When  a  petitioner  at  the  trial  opened  evidence, 
which  was  admissible  on  the  record,  but  took  the 
other  parties  by  surprise,  the  court  adjourned  the 
trial,  and,  as  the  adjournment  was  made  neces- 
sary by  the  conduct  of  both  parties,  refused  to 
make  any  order  as  to  the  costs  of  such  adjourn- 
ment. The  jury  was  dismissed  by  consent  of  all 
parties.  Bancroft  v.  Bancroft  and  Rnmney,  3 
a  &  T.  610  ;  11  L.  T.  615  ;  13  W.  R.  606. 

Where  an  adjournment  was  granted  on  the 
ground  of  surprise,  at  the  instance  of  the  respon- 
dent, in  respect  of  a  charge  of  adultery  with  a 
person  other  than  the  co-respondent,  it  was 
granted  on  the  understanding,  that  the  co- 
respondent should  not  be  prejudiced  as  to  costs 
by  such  adjournment.  Codrington  v.  Codrington, 
and  Anderson,  4  S.  &  T.  63. 

The  court  will  not  postpone  the  trial  of  a  cause 
on  the  application  of  one  of  the  parties,  if  no 
notice  of  the  motion  has  been  given  to  the  other 
party.  Mepworth  v.  Hepworth,  2  S.  &  T.  514  ; 
30  L.  J.,  Mat.  198  ;  6  L.  T.  120. 

Omitting  to  pnt  in  Answer — Position  at  TriaL  1 

— A  co-respondent  who  puts  in  no  answer  and 
yet  appears  is  not  entitled  to  address  the  jury  in 
mitigation  of  damages,  or  to  cross-examine  with 
that  view.   Lyne  v.  Lyne  and  Blackney,  I  L.  R., 
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hearing,  the  wife's  counsel  claimed  to  go  into 
the  question  of  nullity  first : — ^Held,  that  as  the 
wife  had  traversedf  though  argumentatively,  the 
marriage  alleged,  the  petitioner  had  a  right  to 
begin.  Serrell  t.  Serrell  and  Bamfm-d,  2  fc).  &  T» 
422  ;  31  L.  J.,  Mat.  55  ;  6  L.  T.  691. 


P.  508  ;  37  L.  J.,  Mat.  9  ;  17  L.  T.  29  ;  16  W.  R. 
159. 

Allagatioiui  UntraTened.]  —  A  respondent's 
coonsel  may  not,  in  a  suit  by  a  husband  against 
his  wife  by  reason  of  her  adultery,  oontrorert 
allegations  of  a  petition  not  denied  by  the  an- 
swer ;  but,  on  the  assomption  that  such  allega- 
tions are  true,  he  may  cross-examine  the  wit- 
nesses and  address  the  court  for  the  purpose  of 
shewing  that  a  decree  ought  not  to  be  pronounced 
for  a  dissolution.  Tolleviaohe  v.  Tollemach^!^  1 
8.  &  T.  657  ;  30  L.  J.,  Mat.  113. 

Battling  Qoeitioiii  of  Fact  for  Jnry.]— By  20 
ft  21  Vict.  c.  85,  s.  38,  whsn  any  qtteHion  of  fact 
MhaU  he  ordered  to  be  tried  by  a  special  or  com- 
tnoHJury  (s.  36),  tueh  question  tthall  he  reduced 
into  writing  in  svch  form  as  the  court  shall 
direct. 

What  Isfnei  will  be  Tried.] — On  a  petition 
for  dissolution  of  marriage,  when  a  record  is 
drawn  up  in  order  that  the  case  may  be  tried 
before  a  jury,  only  the  issues  stated  on  the  record 
are  to  be  proTed  at  the  trial  before  the  jury,  by 
either  party.     Tburle  v.  J^urle,  1  S.  &  T.  176.  r ; 

A  co-respondent,  if  he  has  put  in  no  answer 
to  the  petition,  is  no  party  to  the  issue  to  be 
tried  by  the  jury.    lb. 

Where  the  questions  of  fact  raised  by  the 
pleadings  have  been  stated  in  the  form  of  a 
record,  the  issues  to  be  tried  by  the  jury  must  be 
taken  to  be  those  stated  in  the  record,  although 
they  may  not  be  identical  with  those  raised  in 
the  pleadings.  Cherry  v.  Cherry,  1  S.  &  T.  319  ; 
28  L.  J.,  Mat.  36. 

Bohearing  Ordered  as  to  One  Charge.] — 
A  wife  having  charged  her  husband  with  cruelty 
by  the  communictition  of  disease,  and  also  by 
personal  violence,  the  court  found  that  the 
charge  of  communication  of  disease  was  not 
proved,  and  that  the  chaige  of  personal  violence 
was  proved.  On  the  application  of  the  husband, 
a  rule  for  the  rehearing  of  the  issue  which  had 
been  found  against  him  was  made  absolute,  on 
the  ground  of  surprise ;  but  the  rehearing  was 
ordered  to  be  confined  to  the  charge  of  personal 
violence,  and  not  to  extend  to  the  charge  of 
infection.  Lee  v.  Lee,  2  L.  R.,  P.  409  ;  41  L.  J., 
Mat.  85  ;  27  L.  T.  324. 

Conduet  of  Cause— Sight  of  Beginning.] — 
Where  a  respondent  in  her  answer  to  a  petition 
for  dissolution  of  marriage  has  not  traversed  the 
adultery  allied  in  the  petition,  but  sets  up 
counter-charges  of  adultery,  cruelty,  and  mis- 
conduct, upon  which  counter-charges  issue  has 
been  joined,  upon  a  trial  of  these  issues  before  a 
jury,  it  is  for  the  respondent  to  begin.  Bacon 
V.  Baeon  and  Bacon,  2  S.  &  T.  53 ;  29  L.  J., 
Mat.  61. 

When  these  issues  have  been  disposed  of  by 
the  jury,  it  is  not  competent  to  the  respondent 
to  cross-examine  the  witnesses  called  to  establish 
the  allegations  in  the  petition,  either  as  to  these 
allegations  or  as  to  Uie  counter-charges  con- 
tained in  the  answer.    Ih. 

A  husband  petitioned  for  dissolution  of  mar- 
riage, bv  reason  of  his  wife's  adultery.  She 
denied  the  adultery,  alleged  nullity  of  marriage 
by  reason  of  incurable  impotency  of  the  husband, 
and  prayed  for  a  decree  of  nullity.     At  the 


Order  of  addressing  Jury.] — The  counsel  for 
the  respondent  is  entitled  to  address  the  court 
before  the  counsel  for  the  co-respondent,  but 
this  may  be  varied  by  arrangement  between  the 
counsel.  Robinson  v.  Robinson  and  Lane, 
1  8.  &  T.  362  ;  27  L.  J.,  Mat.  91  ;  5  Jur.,  N.  S. 
392. 

Where,  by  such  arrangement,  the  co-respou' 
dent's  counsel  first  addressed  the  court,  and 
examined  the  witnesses,  the  counsel  for  the 
respondent  was  not  allowed  to  cross-examine 
such  witnesses.    Ih, 

Szamiaing,  Crof  s-Examining,  and  Addressing- 
Court.] — The  co-respondent's  counsel  cannot 
cross-examine  a  witness  upon  such  part  of  his 
evidence  as  is  not  evidence  as  against  the  co- 
respondent. Pearman  v.  Pearman  and  Burgess, 
29  L.  J.,  Mat.  54. 

The  co-respondent's  counsel,  by  examining 
the  witnesses  of  the  respondent,  adopts  them  as 
his  own.  Glennie  v.  Olennie,  3  S.  &  T.  109  ;  32 
L.  J.,  Mat.  17  ;  7  L.  T.  696, 

But  if  he  calls  no  witnesses,  he  should  address 
the  court  after  the  opening  speech  of  the  re- 
spondent's counsel.    lo, 

A  co-respondent  from  whom  damages  are 
claimed,  who  has  appeared,  but  has  not  filed  an 
answer,  cannot  at  the  hearing  cross-examine  the 
petitioner's  witnesses,  nor  address  the  jury  upon 
the  question  of  damages.  He  is,  however,  en- 
titled to  be  heard  upon  the  question  of  costs, 
recall  and  cross-examine  the  petitioner's  wit- 
nesses, and  address  the  court.  Xyne  v.  Lyne 
and  Blackney,  1  L.  R.,  P.  508  ;  37  L.  J.,  Mat.  9  ; 
15  L.  T.  512. 

After  a  cause  has  been  heard,  and  before 
judgment  given,  the  court  will  not  allow  either 
party  to  introduce  additional  evidence,  except 
by  the  consent  of  the  other  party.  Oipps  v. 
Oipps  and  Hume,  3  S.  &  T.  116. 

Where,  in  a  suit  for  a  judicial  separation  by  a 
wife  against  her  husband  on  the  ground  of 
cruelty,  the  husband  conducts  his  own  case,  the 
most  convenient  course  is,  that  he  ^ould  at  once 
call  his  witnesses  without  making  an  opening 
speech,  then  give  his  evidence,  and  reserve  any 
comments  on  the  case  for  his  summing  up. 
Curtis  V.  CurtU,  27  L.  J.,  Mat.  74. 

Dismi Sling  from  Suit.] — ^The  court  has  no 
power  to  dismiss  a  co-respondent  from  a  suit  on 
the  ground  of  delay  in  prosecuting  the  suit.  The 
application  in  such  a  case  should  be  for  a  rule 
msi  for  the  dismissal  of  the  petition.  Hancock 
V.  HancooU  and  SmUh,  1  L.  R.,  P.  334  ;  36  L.  J., 
Mat.  86. 

Judge's  Hotel.] — Semble,  upon  a  second  trial 
of  the  same  issues,  the  judge's  notes  of  evidence 
of  deceased  witnesses  who  were  examined  on  the 
first  trial  are  not  admissible  except  by  consent. 
Conradi  v.  Conradi,  Worrall  and  Way,  1  L.  R., 
P.  514  ;  37  L.  J.,  Mat.  66. 

Withdrawing  Beooxd.]— When  issues  raised 
in  a  suit  for  dissolution  of  marriage  come  on  for 
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trial  hj  a  jurj,  a  petitioner  will  not  be  allowed 
to  withdraw  the  record,  but  on  his  application, 
if  there  is  no  opposition  by  the  other  parties,  the 
petition  will  be  dismissed.  Ryder  v.  Ryder^  dO 
L.  J.,  Mat.  164. 


t.  Kew  TriaL 

Xotion  for.] — An  application  to  the  judge 
ordinary  for  a  now  trial  of  issues  of  fact  tried  by 
A  jury,  or  for  a  rehearing  of  a  cause,  may  be 
made  by  motion  within  fourteen  days  from  the 
clay  on  whidi  tiie  issues  were  tried  or  the  cause 
was  heard,  if  the  judge  ordinary  be  then  sitting 
to  hear  motions ;  if  not,  on  the  first  day  ap- 
pointed for  hearing  motions  in  this  court  after 
the  expiration  of  the  fourteen  days.  B.  62 
<1866). 

By  the  word  **  application  "  in  this  rule,  notice 
of  application  is  probably  meant.  Walker  y. 
Walker  J  Nieoll  ana  Craig,  31  L.  J.,  Mat.  26. 

When  a  petitioner  in  a  suit  for  dissolution  has 
obtained  the  verdict  of  a  jury,  it  is  no  ground 
lor  refusing  to  make  a  decree  nisi  that  notice  of 
An  intended  application  for  a  new  trial  has  been 
given.  Stone  v.  Stone  and  Appleton,  3  S.  &  T. 
212  ;  32  L.  J.,  Mat.  117  ;  9  L.  T.  24  ;  11  W.  R.  809. 

Application  —  Yerdict  against  Weight  of 
Evidence.] — The  court  will  not  grant  a  new 
trial  on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence,  unless  it  is  dissatisfied 
with  the  verdict.  That  it  might,  on  the  same 
evidence,  have  come  to  a  different  conclusion 
itself,  is  not  sufficient.  Miller  v.  Miller  and 
Hicks,  2  S.  &  T.  427  ;  31  L.  J.,  Mat,  73  ;  5  L.  T. 
«50. 

That  other  evidence  could  be  produced  to  the 
jury  on  a  new  trial  is  not  sufficient,  if  such 
evidence  could  with  reasonable  diligence  have 
been  obtained  Joef  ore.  Ib» 
,  A  rule  for  a  new  trial  upon  the  ground  that  a 
verdict  is  against  the  weight  of  evidence  will 
not  be  granted,  unless  the  court  is  satisfied  with 
reasonable  certainty  that  there  has  been  error  or 
miscarriage.  Seott  v.  Seott,  3  S.  &  T.  320 ;  33 
L.  J.,  Mat.  1  ;  9  Jur.,  N.  S.  1261 ;  9  L,  T.  454  ; 
12  W.  R.  126. 

The  full  court  granted  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence, 
although  the  judge  ordinary,  who  tried  the 
cause,  was  not  dissatisfied  with  the  verdict. 
Stone  V.  Stone  and  Appleton,  3  S.  &  T.  608  ;  34 
L.  J.,  Mat.  33  ;  13  W.  R.  414. 

Where  there  is  a  conflict  of  evidence  upon  an 
issue  of  adultery  (the  Queen^s  proctor  interven- 
ing), the  court  will  not  grant  a  new  trial  on 
the  ground  that  the  verdict  is  contrary  to  the 
evidence,  unless  it  is  dissatisfied  with  the  verdict. 
Gethin  v.  Oethin,  2  S.  A:  T.  560 ;  31  L.  J.,  Mat. 
57  ;  5  L.  T.  721  ;  10  W.  R.  266. 

The  court  will  not  grant  a  new  trial  on  the 
ground  that  witnesses  called  upon  tl^e  first  trial 
have  wilfully  suppressed  material  facts.    Ih. 

Mistake  made  in  Evidence.] — On  trial  of 

an  issue  of  adultery,  the  jury  found  a  verdict 
against  the  petitioner.  On  an  affidavit  by  a 
witness  called  on  his  behalf,  that  she  had  made 
a  mistake  in  an  important  date  in  giving  her 
evidence,  the  court  directed  a  new  trial,  the 
error,  if  there  were  one,  being  likely,  in  the 
opinion  of  the  court,  to  have  disturbed  the  judg- 
ment and  misled  the  minds  of  the  jury.    Jago  v. 


Jago  and  Graham,  3  S.  &  T.  103  ;  31  L.  J.,  Mat. 
lOi  ;  8  Jur.,  N.  S.  1081 ;  7  L.  T-  645 ;  11 
W.  R.  86. 


Evidence     H^fhheld    by    Mistake.]  — 

A  wife  petitioned  against  her  husband  for  a 
judicial  separation  by  reason  of  his  cruelty,  and 
he  took  issue  thereon.  He  signed  a  letter  con- 
senting to  a  decree  on  the  suggestion  of  his 
solicitor,  that  if  he  did  so,  no  evidence  in  support 
of  the  petition  need  be  taken  in  court.  The 
issue  came  on  for  trial  before  a  special  jury,  who 
found  a  verdict  for  the  petitioner.  The  respon- 
dent's letter  was  put  in.  The  court  affirmed  the 
refusal  of  the  judge  ordinary  to  grant  a  rule  for 
a  new  trial  on  the  representation  that  the  re- 
spondent was  led  by  the  mistaken  suggestion  of 
his  solicitor  to  withhold  evidence  contradictory 
of  the  petitioner's  evidence,  by  which  his 
character  as  a  gentleman  and  a  man  of  honour 
was  affected.  Hill  v.  Hill,  2  8.  &  T.  407  ;  31 
L.  J.,  Mat.  193  ;  7  Jur.  1206 ;  5  L.  T.  363  ; 
10  W.  R.  194. 


Surprise.] — A    wife    petitioned   for   a 


dissolution  of  marriage  by  reason  of  her  hus- 
band's adultery  and  cruelty.  The  cruelty  con- 
sisted of  divers  acts  of  personal  violence,  and 
also  the  communication  of  venereal  disease,  and 
the  charge  of  adultery  rested  on  the  same 
evidence  as  the  charge  of  cruelty  by  infection. 
The  court  found  that  the  charge  of  infection 
was  not  proved,  and  that  the  charge  of  personal 
violence  was  proved.  On  the  application  of  the 
husband,  a  rule  for  the  rehearing  of  the  issue 
which  had  been  found  against  him  was  made 
absolute,  on  the  ground  of  surprise ;  but  the  re- 
hearing was  ordered  to  be  confined  to  the  charge 
of  personal  violence,  and  not  to  extend  to  the 
other  charge  of  cruelty,  Lee  v.  Lee,  2  L.  R.,  P. 
409  ;  41  L.  J.,  Mat.  85  ;  27  L.  T.  324. 

A  rule  for  a  new  trial  will  not  be  granted 
upon  affidavits  which  do  not  shew  surprise,  but 
merely  state  that  during  the  trial,  and  after  the 
close  of  the  applicant's  case,  material  evidence 
had  come  to  his  knowledge.  Scott  v.  Scott,  mpra. 

Jury  Disagrceinji^  on  One  Issue  only. J — In 
a  suit  for  dissolution  of  marriage  by  a  wife  bv 
reason  of  the  cruelty  and  adultery  of  her  husband, 
the  jury  gave  a  verdict  for  her  on  the  question 
of  cruelty,  but  was  unable  to  agree  to  a  verdict 
on  that  of  adultery,  and  was  discharged.  The 
court  refused  to  allow  the  question  of  adultery 
only  to  be  referred  to  a  new  jury,  but  gave  the 
wife  the  alternative,  either  to  have  a  rule,  calling 
upon  the  husband  to  shew  cause  why  a  decree  of 
judicial  separation  should  not  be  made  on  the 
ground  of  his  cruelty,  or  to  set  down  all  the 
questions  at  issue,  both  adnltery  and  cruelty,  for 
a  second  trial.  Godrich  v.  Godrich,  2  L.  R.,  P. 
392  ;  41  L.  J.,  Mat.  45  ;  26  L.  T.  856  ;  20  W.  R. 
616. 

Petition  depending  on  Two  Points — Judge 
dissatisfied  with  Verdict  on  One.] — Where  it  is 
necessary  for  a  petitioner  to  establish  two  points 
in  order  to  obtain  the  prayer  of  the  petition, 
the  court  would  not,  even  if  dissatisfied  with  the 
verdict  of  a  jury  on  one  point,  send  that  down 
for  a  new  trial,  because,  if  a  different  verdict 
was  found  on  that  point,  it  would  not  be  sufficient 
to  ground  the  relief  prayed.  IHtsgerald  v. 
Fitzgerald,  3  S.  &  T.  400  ;  10  L.  T.  610. 
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IsnLM  Tri«d  Beparatolj.^ — When  there  was 
leasoQ  to  SDppoee  that,  on  the  trial  of  the 
husband's  petition,  eTidence  applicable  to  the 
respondent  alone  affected  the  minds  of  the  jury 
against  the  co-respondent,  the  court,  in  making 
absolute  the  rule  for  a  new  trial,  ordered  that 
the  issues  should  be  severed,  bo  that  the  chniiges 
against  the  co-respondent  might  be  charged 
separately  from  those  against  the  respondent 
Barnet  ▼.  Barnes  and  Beaumont,  1  L.  R.,  P. 
572 ;  38  L.  J.,  Mat.  9  ;  19  L.  T.  826  ;  17  W.  R.  76. 


Inconsistent  Yerdiet] — ^An  inconsistent  rer- 
dict  is  not  necessarily  a  ground  for  a  new  trial. 
It  would  be  so  if  it  prevented  the  court  from 
ascertaining  the  substantial  opinion  of  the  jury. 
EUaytt  V.  Ellaytt,  Taylor  and  HaUe,  3  S.  &  T. 
503. 

Comdnet  of  Judge  in  Summing  up.] — It  is  no 
)^und  for  a  new  trial  that  the  judge  in  his  sum- 
ming up  did  not  give  as  much  weight  to  some  parts 
of  the  evidence  as  they  might  have  deserved. 
Cbdrington  v.  Codrington  and  Anderson,  34  L.  J., 
Mat  60  ;  11  Jur.,  N.  S.  286  ;  13  W.  R.  527. 

As  to  Oo-Baspondents — Jnrj  MistJilring  Evi- 
danea.] — On  a  motion  for  a  new  trial,  it  was 
niged  that  the  jury  had  been  unfairly  affected 
as  against  the  co-respondent,  by  the  production 
of  a  draft  or  a  duplicate  of  a  letter  in  the  hand- 
writing of  the  respondent,  and  found  in  her  cus- 
tody, there  being  no  proof  that  the  original  or 
duplicate  had  been  sent  to  or  reached  the  co-re- 
spondent. The  judge  held,  that  the  ground  for 
a  new  trial  should  have  been  founded  on  an 
affidavit  from  the  co-respondent  that  he  had 
not  in  fact  received  such  original  or  duplicate. 
Codrington  v.  Codrington  arid  Anderson,  4  S.  & 
T.  63. 


Verdict  against  Two — ^Hew  Trial  as  to 


Both.] — If  a  verdict  has  been  found  against  two 
co-respondents  in  a  suit  for  dissolution  of  mar- 
riage, and  the  court  after^'ards,  on  an  appli- 
cation of  one  of  them,  grants  a  new  trial  on  the 
ground  that  the  verdict  against  him  was  contrary 
to  the  weight  of  evidence,  there  must  be  a  new 
trial  as  to  both,  and,  pending  that  application, 
the  petitioner  is  not  entitled  to  a  decree  abso- 
lute as  to  the  other.  Walker  v.  Walker,  Nicoll 
and  Craig,  4  S.  &  T.  264  ;  31  L.  J.,  Mat  26. 


Bets  aside  Assessment  of  Damages.] — 


Where  damages  were  assessed  against  a  co-re- 
spondent, who  had  not  entered  an  appearance, 
and  a  new  trial  was  granted  on  the  application 
of  the  respondent,  who  had  appeared  and 
answered,  on  the  nound  that  the  verdict  was 
against  evidence,  the  rule  for  the  new  trial  set 
aside  the  assessment  of  damages  against  the  co- 
respondent, as  well  as  the  finding  that  the  re- 
spondent was  guilty  of  adultery.  Stone  v.  Stone 
and  Appleton,  34  L.  J.,  Mat  33  ;  13  W.  R.  414. 

Abroad — ^Kon- Appearance.] — A  rule  for 


a  new  trial  having  been  made  absolute  at  the 
instance  of  a  respondent,  the  co-respondent, 
who  had  not  appeared  and  answei^  was 
allowed  to  enter  an  appearance,  and  file  an 
answer  upon  satisfying  the  court  that  he  had 
received  no  notice  of  the  suit  until  after  the  ver- 
dict had  been  delivered ;  he  was  resident  abroad, 
and  he  was  ordered  to  give  security  for  costs. 


He  continued  abroad  when  the  cause  came  on 
for  hearing  a  second  time,  and  did  not  find 
security  for  costs.  The  court  thereupon  or- 
dered his  appearance  and  answer  to  be  taken 
off  the  file.    Ih, 

Verdict  on  Two  Issues — Hew  Trial  as  to  One.] 
— Semble,  that  where  in  a  suit  by  a  wife  for 
dissolution  of  marriage,  on  the  ground  of  adul- 
tery and  cruelty,  she  obtains  a  verdict  upon  both 
issues,  and  a  new  trial  as  to  one  of  them  is  after- 
wards applied  for,  she  may  abandon  that  issue 
and  ask,for  a  judicial  separation  upon  the  ground 
of  the  other  charge.  Cartlidge  v.  Cartlidge,  3 
S.  &  T.  406 ;  32  L.  J.,  Mat.  126 ;  9  Jur.,  N.  S. 
552  ;  8  L.  T.  334  ;  11  W.  R.  760. 

Filing  Afidavits  in  Reply.]— Where  a  rule 
nisi  for  a  new  trial  has  been  granted  on  affida- 
vits, and  affidavits  have  been  filed  in  answer,  the 
party  obtaining  the  rule  will  not  be  allowed  to 
file  affidavits  in  reply  until  the  rule  is  argued. 
Nicliolson  V.  Nieholson  and  Rateliffe,  32  L.  J., 
Mat  135;  IIW.  R.  686. 

Terms  and  Conditions.] — ^Where  a  new  trial  is 
granted  on  the  application  of  a  wife,  the  court 
cannot  impose  upon  her  the  terms  of  payment  of 
costs,  if  she  has  no  means,  but  the  husband  must 
pay  the  costs  of  both  parties.  Nicholson  v. 
Nicholson  and  Rateliffe,  3  S.  A:  T.  214  ;  32 
L.  J.,  Mat  127  ;  9  L.  T.  118. 

Appeal  on  Granting  or  Refusing  Rule.] — ^The 
court  has  no  power  to  extend  the  time  (fourteen 
days)  limited  by  23  &  24  Vict.  c.  144,  s.  2,  for 
appealing  against  a  decision  of  the  judge  ordi- 
nary granting  or  refusing  a  rule  for  a  new  trial. 
Boulting  v.  Botdting,  33  L.  J.,  Mat  81. 

Upon  an  appeal  from  an  order  discharging  a 
rule  nisi  for  a  new  trial,  the  appellant  must  begin. 
Yeatman  v.  Teatman,  3  S.  &  T.  361  ;  33  L.  J., 
Mat  54  ;  10  L.  T.  138  ;  12  W.  R.  696. 

Upon  such  an  appeal,  where  notice  has  been 
given  to  the  other  side,  the  question  for  the  court 
is,  not  whether  a  rule  nisi  should  be  granted,  but 
whether  such  rule  should  be  made  absolute  or 
discharged.    lb. 


a.  Apx>eal. 

To  Oonrt  of  Appeal.]—  See  44  k  45  Vict  c.  68, 
SB.  9, 10. 

From  Judge  Ordinary — Before  44  ft  45  Vict.  o. 
68,  s.  9.] — An  application  for  the  dismissal  of  an 
appeal  by  the  appellant  should  be  made  to  the 
full  court,  and  not  to  the  judge  ordinary.  March 
V.  March  and  Palumho,  1  L.  R.,  P.  437. 

The  Coart  of  Appeal  has  no  jurisdiction  to  en- 
tertain an  -appeal  from  an  older  of  the  judge  or- 
dinary of  the  J3ivorce  Court  refudng  or  granting 
a  rule  to  shew  cause  for  a  new  trial ;  but  the  ap- 
p^l  must  be  brought  to  the  full  Ck)urt  of  Divorce. 
Westhead  v.  Westhead  and  Gordon,  2  L.  R.,  P. 
1  ;  25  W.  R.  35— C.  A. ;  S.  P.,  Robinson  v. 
Robinson,  2  L.  R.,  P.  77 ;  36  L.  T.  122  ;  25 
TT ,  R.  388— C.  A. 

An  appeal  from  an  order  as  to  the  custody  of 
children  made  under  22  k  23  Vict.  c.  61,  s.  if 
after  a  final  decree  for  dissolution  of  the  mar- 
riage of  the  parents,  must  be  brought  to  the  full 
Court  of  Divorce,  and  not  to  the  Court  of  Appeal. 
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On  BiflooTery  of  Hew  Evidence.] — After  the 
sentence  of  the  Arches  Court,  in  a  suit  for  sepa- 
ration by  reason  of  a  wife's  adultery,  and  pend- 
ing the  hearing  of  an  appeal  to  the  judicial  com- 
mittee,  new  facts  were  alleged  to  have  been  dis- 
coTered.  An  allegation  b j  the  wife,  pleading  the 
commission  of  acts  of  adultery  by  the  haslMind, 
which,  if  proved,  would  entitle  her  to  a  sentence^ 
admitted,  upon  motion,  by  the  Appellate  Court, 
and  the  cause  retained.  Anon,,  9  Moore,  P.  C. 
C. 434. 


Gladstone  v.  Gladstone ,  2  P.  D.  143  ;  25  W.  R. 
387— C.  A. 

The  Ck>urt  of  Appeal  has  no  jurisdiction  to  en- 
tertain an  appeal  from  an  order  of  the  judge 
ordinary  of  the  Divorce  Ck>urt  granting  alimony, 
though  the  appeal  was  presented  before  the 
passing  of  the  Appellate  Jiurisdiction  Act,  1876  ; 
but  the  appeal  must  be  brought  to  the  full  Court 
of  Divorce.  Wallis  v.  Wallis,  2  P.  D.  141  ;  36 
L.  T.  161  ;  25  W.  R.  387— C.  A. 


Evidenlse  to  be  given  to  Full  Court.] — On 

an  application  to  the  full  court  for  a  decree  of 
dissolution  of  marriage  on  the  verdict  of  a  jury, 
the  marriage  must  be  proved  if  it  was  not  put 
in  evidence  at  the  trial  before  the  jury.  Hvan* 
v.  £cans,  1  S.  &  T.  328. 

On  appeal  from  an  interlocutory  matter  not 
touching  the  main  issue  in  a  cause,  and  resting 
in  the  judicial  discretion  of  the  court  below,  the 
appellant  must  satisfy  the  court  of  appeal  that 
the  discretion  of  the  court  bel<3w  was  altogether 
wrongly  exercised.  Thompson  v.  Hiompson  and 
Stvrmfells,  2  S.  &  T.  402. 

On  an  appeal,  the  court  will  only  look  at  the 
same  evidence  and  circumstances  as  were  before 
the  judge  appealed  from.  Hill  v.  Hill,  2  S.  &  T. 
407  ;  31  L.  J.,  Mat.  193  ;  10  W.  R.  194. 

It  is  not  competent  to  a  court  of  appeal  to  con- 
sider whether  or  not  the  jury  has  arrived  at  a 
proper  conclusion  upon  a  question  of  fact  sub- 
mitted to  them.  Ryves  v.  Att,-Gen.,  37  L.  J., 
Mat.  75  ;  19  L.  T.  217— H.  L. 

Any  objection  to  the  verdict,  on  the  ground  of 
the  rejection  or  improper  reception  of  evidence, 
must  be  raised  by  a  bill  of  exceptions  or  by  a 
motion  for  new  trial.    Ih, 

Where  a  decree  contains  nothing  more  by  way 
of  recital  than  the  findings  of  the  jury,  the  only 
duty  of  the  Court  of  Appeal,  when  this  decree  is 
brought  before  it,  is  to  ascertain  whether  the 
verdict  has  been  properly  applied.    Ih. 

On  appeal  from  the  decree  of  the  judge  ordi- 
nary, in  a  suit  for  judicial  separation,  the  cause 
will  not  be  reheard,  but  the  facts  will  be  assumed 
to  be  those  appearing  in  the  judge's  notes. 
Curtis  v.  Curtis,  28  L.  J.,  Mat.  8. 

Where  a  case  has  been  in  part  heard  before 
the  judge  ordinary,  and  standi  over  for  further 
proof  and  aigument  before  the  full  court,  the 
facts  proved  before  the  judge  ordinary  must  be 
proved  again  before  the  full  court.  Brodie  v. 
Brodie,  2  S.  &  T.  269  ;  4  L.  T.  307  ;  9  W.  R.  815. 

Within    what   Time.]  —  An  appellant 

lodged  an  instrument  of  appeal  in  the  registry 
within  three  months  from  the  time  the  decree 
was  pronounced,  but  allowed  one  term  to  elapse 
without  bringing  the  matter  before  the  full 
court : — Held,  that  he  was  still  entitled  to  be 
heard,     (ringer  v.  Ginger,  35  L.  J.,  Mat.  93. 

Demurrer  to  Answer — Interlocutory  Xatter.] 
— ^A  demurrer  to  part  of  an  answer  to  a  petition 
for  dissolution  of  marriage,  which  put  m  issue 
the  validity  of  the  marriage,  the  other  parts  of 
the  answer  remaining  to  be  determined,  is  not  a 
final  but  an  interlocutory  matter,  and  one  which 
falls  within  the  cognizance  of  the  judge  or^ 
dinary,  and  his  judgment  on  such  demurrer  is 
the  subject  of  appetd  to  the  full  court  and  not  to 
the  House  of  Lords.  Pa^ani  v.  Pagani  and 
Vining,  1  L.  R.,  P.  223 ;  85  L.  J.,  Mat.  87 ;  14 
L.  T.  706  ;  16  W.  R.  23. 


For  what  an  Appeal  lies.]— By  20  &  21  Vict, 
c.  86,  s.  56,  and  23  k.  24  Vict,  c  144,  s.  3,  an  ap- 
peal lies  from  the  judge  ordinary,  discharging 
the  functions  of  the  full  court,  by  deciding  on 
any  petition  for  dissolution  to  the  House  of 
Lords  ;  and  where  the  judge  ordinary  had  in 
substance  disposed  of  an  important  question  in  a 
suit  for  dissolution,  by  refusing  to  give  directions 
for  the  mode  of  trial  of  certain  issues  from  which 
refusal  no  appeal  would  lie  to  the  House  of  Lords, 
the  full  court  on  appeal  varied  the  order,  so  as  to 
enable  the  party  aggrieved  to  appeal  to  the 
House  of  Lords.  Rowley  r.  Rowley,  4  S.  &  T. 
137. 

An  appeal  lies  to  the  House  of  Lords  only  from 
a  decree  for  dissolution  properly  so  called,  not 
from  a  part  of  such  decree  not  relating  to  the 
dissolution.  Sidney  v.  Sidney,  36  L.  J.,  Mat. 
73  ;  15  W.  R.  1094. 

Praetiee  on.] — ^When  a  petition  of  appeal  for 
the  reversal  of  a  decree  nisi  has  been  presented 
to  the  House  of  Lords,  and  the  court  is  after- 
wards moved  to  make  the  decree  absolute, 
the  appeal  having  been  withdrawn,  that  fact 
should  appear  by  affidavit.  Baily  v.  Baily  and 
Bella  Rocoa,  31  L.  J.,  Mat.  163. 

Where  such  an  afildavit  had  not  been  filed,  but 
the  defendant's  counsel  admitted  that  the  fact 
was  so,  the  court  made  the  decree  absolute.    Tb, 

A  decree  made  by  the  House  of  Lords,  on  ap- 
peal, will  be  recorded  on  the  files  of  the  court 
upon  a  copy  of  such  decree,  verified  by  aflidavit, 
being  deposited  in  the  registry.  Tb, ;  8.  P.,  L.,  f . 
c.  H,  V.  H,,  1  L.  R.,  P.  293  ;  36  L.  J.,  Mat.  76  ; 
15  W.  R.  319. 

When  the  judgment  on  a  demurrer  from  the 
state  of  the  pleadings  decides  the  whole  suit,  an 
appeal  lies  direct  to  the  House  of  Lords.  Pagani 
V.  Pagani  and  Vining,  1  L.  R.,  P.  223  ;  35  L.  J., 
Mat.  87  ;  14  L.  T.  706  ;  15  W.  R.  23. 

A  wife's  petition  for  nullity  was  dismissed  by 
the  court,  and  no  order  was  made  as  to  costs.  On 
appeal,  the  House  of  Lords  pronounced  a  decree 
of  nullity,  but  made  no  order  as  to  costs  : — Held, 
that  the  court  had  no  power  to  make  an  order  as 
to  costs,  i.,  f.  c  jy.  V.  H.,  1  L.  R.,  P.  293  ;  36 
L.  J.,  Mat.  76  ;  16  W.  R.  319. 


7.  EVIDEKCE. 
a.  Oommlsaion  and  Beanisition  to  TaJse. 

When  Granted.] — ^As  a  general  rule,  a  commis- 
sion to  examine  witnesses  will  not  be  granted 
before  issue  joined.  Shaw  v.  Shaw,  2  S.  &  T. 
642  ;  31  L.  J.,  Mat.  95  ;  7  L.  T.  264. 

When  the  parties  in  a  suit  for  dissolution  of 
marriage  are  at  issue,  a  motion  for  direction  as 
to  the  mode  of  trial  may  be  made  at  tiie  same 
time  as  a  commission  to  examine  witnesses  is 
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applied  for.     Oraham  v.  Oraham  and  Griffith, 

31  L.  J.,  Mat.  96,  n. 

H^tiWMM  Liying  in  BrotiieL]— Where  the  only 
witnesses  to  the  acts  of  adultery  relied  upon  are 
resident  in  a  brothel ,  and  there  is  consequently 
a  risk  of  their  eridence  being  lost,  the  court  wiU 
allow  a  commission  to  issue  for  their  immediate 
examination.  Cook  t.  Cook  and  Quaile,  2  S.  &  T. 
50 ;  28  L.  J.,  Mat.  37. 

niBets  of  Witness.] — In  a  suit  for  dissolution 
of  marriage,  the  court,  before  the  time  for  enter- 
ing an  appearance  by  the  co-respondent  had 
expired,  allowed  the  petitioner  to  examine  a 
proposed  witness  who  was  dangerously  ill. 
Stone  y.  Stane  and  Appleton,  31  L.  J.,  Mat.  136. 

WitnMS  going  Abroad.] — ^When  a  petition  has 
been  filed,  the  court  will  allow  witnesses  who  are 
about  to  go  abroad  to  be  examined  before  service  of 
the  citation.  Brawn  v.  Brawn,  33  L.  J.,  Mat.  203. 

In  Cross  Suits.] —The  court  will  not  order  that 
the  evidence  taken  under  a  commission  in  a 
croes-snit  may  be  used  at  the  hearing  of  a  suit 
between  the  same  parties.  Hill  v.  Hill,  30  L.  J., 
Mat.  197. 

Where  the  same  issues  are  raised  in  cross- 
Fuits,  and  an  order  is  made  for  a  commission  to 
examine  witnesses,  it  will  be  drawn  up  in  such 
a  form  that  the  evidence  will  be  admissible  in 
both  suits.  Ofibome  v.  Osborne  and  MartelU, 
3  8.  &  T.  327  ;  33  L.  J.,  Mat.  38  ;  10  Jur.,  N.  S. 
80 ;  9  L.  T.  456. 

Witness  Abroad — Ck>ntent8  of  Affidavit.] — 
The  court  will  grant  a  commission  for  the  ex- 
amination of  a  witness  abroad,  on  an  affidavit  of 
the  solicitor  of  the  party  applying,  that  the  wit- 
ness is  material  and  necessary,  unless  it  is  proved 
that  the  witness's  evidence  cannot  possibly  be 
material  or  necessary,  or  that  there  has  been 
unreasonable  delay  in  applying  for  the  commis- 
sion.   Stone  V.  Stone  and  AppUton,  13  W.  B.  414. 

Homination  of  CommiMioner.] — When  a  com- 
mission to  examine  witnesses  is  granted  in  a  suit 
in  which  no  appearance  has  been  entered,  the 
commissioner  is  nominated  in  the  registry  and  not 
by  the  petitioner.    Lodge  v.  Lodge  and  Smythe, 

32  L.  J.,  Mat.  93. 

In  the  absence  of  the  respondents,  the  court, 
and  not  the  petitioner,  should  select  the  commis- 
sioner before  whom  the  evidence  is  to  be  taken. 
Cook  V.  Cook  and  Quaile,  2  S.  &  T.  60 ;  28  L.  J., 
Mat  37. 

IMroetion  and  Return  of  CommiMion.] — Com- 
missions for  the  examination  of  witnesses  in 
France  should  be  sent  to  and  returned  through  the 
Foreign  Office.  Millg  v.  Millt,  31  L.  J.,  Mat.  95,  n. 

Be-Opening  Ckinunifsion.] — It  is  in  the  dis- 
cretion of  the  court  to  re-open  a  commission,  so 
as  to  enable  a  witness,  who  has  been  already 
examined,  to  be  examined  again :  but  it  is  a 
discretion  to  be  sparingly  exercised.  Sevan  v. 
M'Mahan  and  Bevan,  2  S.  &  T.  55 ;  28  L.  J., 
Mat.  40. 

Where  a  witness  had  been  examined,  re- 
examined, and  cross-examined  before  a  com- 
missioner, the  court  refused  to  re-open  the 
commission,  in  order  to  enable  him  to  supply 
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important  facts  omitted  in  his  evidence,  although 
he  deposed  that  it  was  in  consequence  of  the 
respondent's  personal  observations  and  interrup- 
tions during  the  examination  that  he  forgot  to 
mention  them  at  that  time.     lb. 

If  the  commissioner  had  reported  that  the  re- 
spondent had  so  conducted  lumself  during  the 
examination  as  to  disturb  the  mind  of  the  wit- 
ness, the  court  would  have  acceded  to  the  appli- 
cation.   2  b. 

Admissibility  of  Depositions  taken  under.] — 
Proof  to  satisfy  the  court  that  a  witness  whose 
evidence  has  been  taken  abroad  under  a  commis- 
sion is  out  of  the  jurisdiction  when  the  evidence 
is  tendered,  may  be  less  stringent  when  he  is 
resident  abroad  than  when  the  evidence  has  been 
taken  of  a  witness  going  out  of  the  jurisdiction 
for  a  temporary  purpose.  Mills  v.  Mills,  Pollack 
V.  Pollack,  2  S.  &  T.  310  j  30  L.  J.,  Mat.  183  ;  4 
L.  T.  479. 

Where  in  an  affidavit  to  found  an  order  for  a 
commission  it  was  stated  that  the  object  was  to 
examine  A.,  resident  abroad,  and  the  summons 
was  served  on  the  co-respondents  : — Held,  that 
the  presumption  was  that  the  witness  continued 
abroad,  unless  the  contrary  was  shewn,  and  the 
court  allowed  the  evidence  to  be  used.     lb. 

A  requisition  was  issued  to  the  judges  of  a 
foreign  court  to  take  the  evidence  of  certain 
witnesses  residing  within  their  jurisdiction. 
Interrogatories  and  cross-interrogatories  were 
attached  to  the  requisition,  and  were  before 
the  judge  who  examined  the  witnesses,  but  he 
only  put  such  questions  and  in  such  form  as  he 
thought  proper.  The  agents  on  both  sides  were 
present  at  the  examination,  and  did  not  object 
or  ask  that  further  questions  should  be  put  to 
either  of  the  witnesses  : — Held,  that  the  oeposi- 
tion  might  be  read.  Hitchins  v.  Hitohim,  35 
L.  J.,  Mat.  62  ;  14  L.  T.  258. 

Deposition  of  a  Deoeased  Witneu.] — ^The  de- 
position of  a  deceased  witness  is  admissible  on 
condition,  not  only  of  its  having  been  taken 
under  the  sanction  of  an  oath,  but  also  of  suffi- 
cient notice  having  been  given  to  the  party 
against  whom  it  is  tendered  to  have  enabled 
him  to  attend  and  cross-examine  the  witness. 
Fitzgerald  v.  Fitzgerald,  33  L.  J.,  Mat.  39 ;. 
9  L.  T.  580  ;  12  W.  R.  696.  Affirmed  on  appeal, 
3  S.  &  T.  400  ;  10  L.  T.  510. 

Where,  therefore,  notice  was  given,  about  2. 
P.M.  on  a  Saturday,  to  a  respondent's  solicitor 
in  London,  that  a  witness  was  to  be  examined 
at  Bath  on  Monday,  under  an  order  of  the  court, 
obtained  by  the  petitioner  : — Held,  that  the 
notice  was  insufficient  to  enable  the  respondent's* 
solicitor  to  attend  and  cross-examine,  and  that 
the  evidence  so  taken  without  cross-examination 
was  Inadmissible.    lb. 

Depositions  in  eztinet  Eoolesiastioal  Conrt] 
— ^Where  there  had  been  a  decree  of  one  of  the 
extinct  ecclesiastical  courts,  and  depositions 
taken  in  the  cause  in  which  such  decree  wa& 
miade  : — Held,  that  those  depositions  could  not ' 
be  used  in  evidence  in  a  cause  before  the  court, 
except  so  far  as  they  were  embodied  in  a  de- 
cree, and  therefore  part  of  the  proceedings  of 
a  court,  and  documents  of  a  public  nature,  of 
which  the  court  would  receive  in  evidence  a 
certified  copy.  Linzee  v.  Linzee,  29  L.  J. ,  Mat.  128. 

Costs  of.] — See  post,  col.  255. 
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character  against  her  husband,  was  allowed  to 
be  taken  on  affidavit,  the  rest  of  the  case  being 
proved  orally  before  the  court.  Laxton  v.  LaX' 
ton,  Inderwick,  47. 


b.  AJ&daTlto. 

Verifying  Petition  sworn  by  Solicitor.]— A 
petitioner  in  a  divorce  suit  being  on  military 
service,  and  unable  to  make  the  usual  affidavit 
verifying  the  petition,  the  court  allowed  the  pe- 
tition to  be  filed  if  verified  by  the  affidavit  of  his 
solicitor,  but  ordered  that  the  petitioner's  affi- 
davit should  also  be  filed  as  soon  as  possible. 
^ruc^f  Ex  parte,  or  Bruce  v.  Bruce  and 
Laing,  6  P.  D.  16  ;  50  L.  J.,  P.  96  ;  29  W.  R.  474. 


Entitling.] — An  affidavit  to  verify  a  pe- 


tition, and  filed  with  it,  should  not  be  headed 
in  the  cause,  but  in  the  matter  of  the  petition. 
Steed  V.  Steed,  1  L.  R.,  P.  364 ;  36  L.  J.,  Mat. 
50  ;  16  L,  T.  126. 

An  affidavit  verifying  the  petition  should  be 
headed,  "  In  the  matter  of  the  petition  of  A. 
B."     Oapp  V.  Gapp  and  Leverton,  4  S.  &  T.  273. 

Affidavits  in  a  cause  must  be  entitled  strictly 
as  the  cause  itself  is  entitled.  Sutherland,  f.  c. 
Cr(mte  v.  CromU,  3  S.  &  T.  210  ;  32  L.  J.,  Mat. 
125  ;  9  L.  T.  23. 

In  a  suit  of  nullity  by  a  wife,  an  affidavit  en- 
titled S.  r.  C,  instead  of  S.,  falsely  called  C.  r. 
C,  was  rejected.    Tb, 

An  affidavit,  in  which  the  addition  or  place  of 
abode  of  a  deponent  is  not  inserted,  will  not  be 
received.  Bernard,  In  goods  of,  31  L.  J.,  P.  89. 

When  a  joint  affidavit  was  made  by  A.  and 
B.,  and  B.'s  addition  was  not  inserted  therein, 
the  court  treated  the  affidavit  as  that  of  A. 
only.     Woodbume,  In  goods  of,  31  L.  J.,  P.  89. 

An  affidavit  which  does  not  complj  with  the 
rule  must  be  resworn.  Bernard,  A  goods  of, 
31  L.  J.,  P.  89. 

Form  and  Admiefibility  of.^ — The  court  will 
take  no  notice  of  an  affidavit  which  contains 
an  interlineation  in  the  jurat.  Manton  v. 
Manton,  28  L.  J.,  Mat  32. 

The  court  will  take  no  notice  of  an  affidavit,  if 
it  is  not  duly  stamped.  Hyatt  v.  Hyatt,  28 
L.  J.,  Mat.  32. 

In  a  suit  for  a  dissolution  of  marriage,  the 
judge  rejected  an  affidavit  of  service  of  the  cita- 
tion sworn  before  a  notary  at  Massachusetts  for 
want  of  affidavits,  that  there  was  not  at  Massa- 
«chusetts  one  of  the  British  officers  empowered  by 
18  &  19  Vict.  c.  42,  8.  1,  to  take  affidavits,  and 
that  a  notary  public  had  by  the  law  of  the  place 
authority  to  take  an  affidavit.  Cotnyn  v.  Comyn 
-and  Humphreys,  31  L.  J.,  Mat.  89,  n. 

Filing.] — In  a  suit  for  dissolution  of  marriage, 
triable  upon  affidavits,  in  which  there  was  no 
appearance,  a  motion  for  further  time  to  file 
affidavits  was  granted,  notwithstanding  the 
rule  of  court,  which  directs  that,  "  in  cases  to 
be  tried  upon  affidavit,  the  petitioner  and  re- 
spondent shall  file  their  affidavits  within  eight 
days  from  the  filing  of  the  last  proceeding." 
Baeis  v.  Davis,  33  L.  J.,  Mat.  139. 

An  affidavit  of  non-payment  of  taxed  costs  and 
^alimony  to  the  person  to  whom  they  are  ordered 
to  be  paid,  cannot  be  read  on  a  motion  for  an 
attachment  if  filed  subsequently  to  the  notice  of 
motion.  Symons  v.  Symons  and  Pike,  30  L.  J., 
Mat.  216. 

Proof  by — ^Where   Eridenee   Diflg^uting.] — 

In  an  undefended  petition,  the  wife's  evidence, 
being  to  establish  cruelty  of  a  most  disgusting  | 


Witneuee  at  Long  Diftance.] — ^A  husband 

was  convicted  of  bigamy  in  1852.  The  wife 
petitioned  for  a  dissolution  of  their  marriage  on 
the  ground  of  his  bigamy  and  adultery.  The 
witnesses  to  the  facts  to  be  proved  were  resident 
at  Oldham  and  Huddersfield  :  —  The  jadge 
directed  that  the  petition  might  be  proved  by 
affidavit.  March  v.  March,  2  S.  &  T.  49 ;  28 
L.  J.,  Mat.  30. 

In  a  suit  for  dissolution  of  marriage,  no  appear- 
ance having  been  entered  by  the  respondent  or 
co-respondent,  the  court  made  an  order  that  the 
petitioner  at  the  hearing  should  be  at  liberty  to 
prove,  by  affidavits,  the  marriage,  which  had 
taken  place  in  Scotland,  where  all  the  persons 
who  could  prove  it  resided.  MKechnie  v» 
MKeehnie,  1  S.  &  T.  560 ;  28  L.  J.,  Mat.  31. 

The  court  will  allow  bigamy  to  be  proved  by 
affidavit  where  there  has  b^n  a  conviction,  if  the 
witnesses  who  would  prove  it  reside  at  a  distance 
from  London,  and  oral  proof  would  be  expensive. 
Macartney  v.  Macartney,  1  L.  R.,  P.  259  ;  36 
L.  J.,  Mat.  38 ;  15  L.  T.  193  ;  15  W.  R.  229. 

In  a  husband's  suit  for  dissolution,  when  the 
petitioner  was  resident  in  Australia,  the  court 
allowed  the  preliminary  facts  of  the  cohabitation 
and  separation  to  be  proved  by  affidavit.  Adams 
V.  Adams  and  Guest,  29  L.  T.  699  ;  22  W.  R.  192. 

The  marriage  law  of  Virginia,  and  a  marriage 
there,  allowed  to  be  proved  by  affidavit.  Booker 
V.  Hooker  and  Newton,    3   S.  &  T.    526;    33 


L.    *J.y 

807. 


Mat.   42 ;  9  Jur.,  N.  S.  1329 ;  l2  W.  R. 


In  Salt  for  Knllity.]— In  a  suit  for  nullity  of 
marriage  by  a  woman,  the  court,  with  the  consent 
of  the  respondent,  allowed  the  petitioner's 
evidence  to  be  given  on  affidavit.  B.,  t,  c  C 
V.  C,  32  L.  J.,  Mat.  135. 

Order  allowing  Use  of,  must  be  Filed.] — When 
leave  is  granted  to  prove  a  petition  by  affidavit, 
the  order  granting  such  leave  must  be  drawn  up 
before  hearing,  and  should  be  filed  with  the  other 
papers.  Webb  v.  TFebb,  32  L.  J.,  Mat.  63  ;  11 
W.  R.  112. 

Action  of  Grim.  Con.] — ^A.  had  obtained  a 
divorce  k  mens&  et  thoro,  and  had  recovered  in 
an  action  of  crim.  con.  a  verdict  for  nominal 
damages.  The  court  refused  to  allow  the  case 
to  be  heard  on  affidavit,  and  directed  it  to  be 
heard  on  oral  evidence.  Potts  v.  Potts,  1  S.  &  T. 
181  ;  27  L.  J.,  Mat  59. 

But  in  a  similarcase,  the  judge,  on  the  consent 
of  the  other  parties,  directed  A.*s  petition,  for 
dissolution  to  be  heard  on  affidavit.  Zdng  v. 
Ling  and  Croker,  1  S.  &  T.  180  ;  27  L.  J.,  Mat. 
58  ;  6  \V.  B.  674. 

o.  Bvidenoe  of  Petitioner. 

Statnte.]— By  20  &  21  Vict  c.  85,  s.  43,  the 
court  may,  if  it  shall  think  fit,  order  the  attend- 
anee  of  the  petitioner,  and  may  examine  him  or 
her,  or  permit  him  or  her  to  be  examined  or  eross^ 
examined,  on  oath,  on  the  hearing  of  any  petition, 
but  no  such  petitioner  shall  be  bound  to  answer 
any  question  tending  to  shew  that  he  or  she  lias 
been  guilty  of  adultery. 
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BzAminatioiiof  Petitioner.] — ^Where  it  appears 
doubtful  whether  or  Hot  the  conduct  of  a  peti- 
tioner for  dissolution  of  marriage  has  been  such 
as  to  give  the  court  discretionary  power  under 
8. 31  of  the  above  act,  the  court  will,  for  the  pur- 
pose of  satisfying  their  minds,  examine  the  peti- 
tioner adversely  under  s.  43,  but  will  not,  in  a 
suit  instituted  on  the  ground  of  adultery,  ex- 
amine him  or  permit  him  to  be  examined  for 
the  purpose  of  proving  his  own  case.  Haswell  v. 
ITatwell  and  Sanderson,  1  S.  &  T.  502  ;  29  L.  J., 
Mat.  21 ;  1  L.  T.  69 ;  S.  P.,  Attrojpe  v.  AHro2}e^ 
29  L.  J.,  Mat.  27.    . 

After  the  court  has  examined  the  petitioner 
adversely,  his  counsel  will  be  permitted  to  sug- 
gest questions  to  the  petitioner,  for  the  purpose  of 
clearing  up  what  the  court  may  have  elicited  ad- 
Terselv  to  the  case.    lb. 

Under  the  above  provision,  the  court  has  only 
power  to  order  that  the  petitioner  attend  on  the 
nearing  of  the  petition.  It  cannot,  therefore, 
order  his  attendance  at  the  hearing  of  the  case  of 
the  Queen's  proctor,  if  the  intervention  was  after 
a  decree  nisi  had  been  pronounced.  Pollack  v. 
Pollack,  32  L.  J.,  Mat.  28. 

Under  certain  circumstances,  the  court  will 
exercise  the  power  given  it,  by  calling  the  peti- 
tioner and  examining  him  on  oath  as  to  some  of 
the  facts  necessary  to  establish  his  petition. 
Tatham  v.  Ththam  and  Nutt,  3  S.  &  T.  411  ;  33 
L.  J.,  Mat.  140  ;  10  L.  T.  725. 

The  court  will,  under  some  circumstances,  allow 
a  petitioner  in  a  suit  for  dissolution  of  marriage 
to  be  called  to  give  evidence,  notwithstanding 
the  statute,  which  provides,  that  neither  of  the 
parties  in  such  a  suit  is  allowed  or  compellable  to 
give  evidence.  .  Sanderson  v.  Sanderson  and 
aibson,  14  W.  R.  972. 

Bat  the  court  will  not  allow  the  petitioner  to 
l3e  examined  for  the  purpose  of  explaining  his 
conduct,  where  the  matter  requiring  explanation 
is  one  as  to  which  the  respondent,  if  a  competent 
witness,  would  have  been  able  to  give  evidence. 
BaylU  V.  Baylu,  Teeran  and  Cooper,  36  L.  J., 
M.  C.  130  ;  1  L.  R.,  D.  395. 

The  court  has  power  under  20  &  21  Vict.  c.  85,  s. 
43,  to  order  a  petitioner  in  a  suit  for  judicial  sepa- 
ration, by  reason  of  adultery,  to  attend  at  the  hear- 
ing of  the  petition.  Ross  v.  Ross,  1  L.  R.,  P.  629 ; 
38  L.  J.,  Mat.  33  ;  20  L.  T.  232  ;  17  W.  R.  677. 

In  a  suit  for  dissolution,  when  the  respondent 
did  not  appear,  the  court  allowed  the  petitioner 
to  be  examined,  and  to  give  evidence  upon  the 
issue  of  his  own  adultery  raised  by  the  Queen's 
proctor.  Conradi  v.  Conradi,  Worrall  and  Way, 
1  L.  R,  P.  514  ;  37  L.  J.,  Mat.  55  ;  18  L.  T.  659 ; 
16  W.  B.  1023. 

When  Collusion  is  Established.]— When 

collusion  has  been  established,  a  petitioner  cannot 
be  examined  for  the  purpose  of  contradicting  or 
explaining  the  evidence  of  such  collusion.  Lloyd 
V.  Lloyd  and  Chichester,  30  L.  J.,  Mat.  97. 

Croes-Sxamining.] — A  respondent  cannot,  in 
the  first  instance,  and  without  the  permision  of 
the  court,  cross-examine  a  petitioner  who  is  in 
attendance  at  the  hearing,  in  pursuance  of  an 
order  made  on  the  application  of  the  respondent, 
but  must  treat  the  petitioner  as  his  witness, 
unless  the  court  thinks  fit  to  allow  him  to  cross- 
examine.    Studdy  V.  Studdy,  28  L.  J.,  Mat.  105. 

A  wife,  the  petitioner,  was  called  as  a  witness 
in  support  of  tne  allegation  of  cruelty.  On  cross- 


examination  by  the  respondent,  she  denied  certain 
acts  of  adultery  with  which  he  charged  her,  but 
declined  to  answer  as  to  others.  The  court,  not- 
withstanding, made  the  usual  decree,  she  having 
proved  her  case,  and  no  evidence  having  been 
produced  in  support  of  the  counter-charges  by 
the  husband.  Mawford  v.  Mawford,  15  L.  T.  217. 
Where,  at  the  hearing  of  a  suit  for  dissolution 
of  marriage,  the  petitioner,  in  pursuance  of  an 
order  under  s.  43,  is  present ;  if  the  court  allows 
counsel  of  the  respondent  to  call  him,  he  must  be 
treated  as  the  witness  of  the  respondent ;  he 
cannot  be  cross-examined  by  the  respondent ;  and 
before  he  is  sworn,  the  respondent's  case  must  be 
opened.  Giles  v.  OUes  and  Quartley,  32  L.  J., 
Mat.  209  ;  12  W.  R.  20. 


As  to  Adultery.]— A  party  to  a  cause, 


who  is  produced  as  a  witness  on  his  own  behalf, 
and  in  nis  examination  in  chief  denies  the  truth 
of  some  of  the  charges  of  adultery  contained  in 
the  pleadings,  and  is  asked  no  questions  as  to 
others,  is  liable  to  be  asked,  and  is  bound  to 
answer,  questions  in.cross-examination  respecting 
all  the  charges  contained  in  the  pleadings. 
Brown  v.  Brown  and  Paget,  33  L.  R.,  P.  198 ; 
43  L.  J.,  Mat.  33  ;  30  L.  T.  767  ;  22  W.  R.  769. 

A  witness  cannot  be  cross-examined  as  to  any 
act  of  adultery  respecting  which  he  or  she  has 
not  been  examined  in  chief,  although  such 
adultery  may  not  be  a  question  in  issue  in  the 
cause.  Bahhage  v.  Bahhage  and  Manning,  2 
L.  R.,  P.  222. 

d.  Boomnentary. 

Judge's  Kotes.] — Semble,  upon  a  second  trial 
of  the  same  issues,  the  judge's  notes  of  evidence 
of  deceased  witnesses  who  were  examined  on  the 
first  trial  are  not  admissible  except  by  consent. 
Conradi  v.  Conradi,  Worrall  and  Way,  1  L.  R,, 
D.  614  ;  37  L.  J.,  Mat.  55. 

Hotiee  to  Prodnoe.] — Where  a  husband  had 
been  served  with  a  citation  in  England,  and  had 
not  appeared,  the  court  refused  to  decide  whether 
the  wife's  evidence  of  the  contents  of  letters 
written  by  her  to  him  after  he  had  left  her  was 
admissible,  no  notice  to  produce  having  been 
served,  but  made  a  decree  on  the  other  evidence 
given  in  the  case,  independently  of  the  supposed 
contents  of  the  letters.  Case  v.  Case,  2  S.  &  T, 
65  ;  29  L.  J.,  Mat.  127  ;  2  L.  T,391  ;  8  W.  R.  532. 

Admission  of  Wife — Biarj.] — Entries  in  a 
private  diary  kept  by  the  wife,  detailing 
acts  of  adultery  committed  by  her  with  the 
co-respondent,  are  evidence  against  her  as  an 
admission  or  a  confession,  though  not  as  against 
the  co-respondent.  Robinson  v.  Robinson  and 
Lane,  1  8.  &  T.  362  ;  27  L.  J.,  Mat.  91 ;  5  Jur., 
N.  S.  392, 

Inspection  and  Frodnction  of.  ] — ^A  wife  petition- 
ing for  judicial  separation  on  the  ground  of  cruelty, 
moved  for  an  order  on  the  husband  to  deliver  to 
her  or  to  her  attorney  certain  documents  and 
papers  alleged  to  have  been  taken  from  her  by 
the  husband,  and  to  be  material  to  the  conduct 
of  her  petition,  especially  to  enable  her  to  comply 
with  an  order  ox  the  court  for  particulars  of 
dates.  The  husband  objected  to  give  up  the 
papers,  but  was  willing  to  allow  copies  to  be 
taken.    The  court  ordered  the  papers  to  be  pro- 

I  2 
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dnoed  by  his  attorney  to  her  attorney,  the  latter 
to  be  at  liberty  to  take  copies,  and  reserved  the 
question  of  costs  of  the  motion  ;  no  application 
having  been  made  to  the  husband  before  notice 
of  motion  given.  SJuiw  v.  Shnw,  2  S.  &  T.  642  ; 
31  L.  J.,  Mat.  95  ;  7  L.  T.  254. 

A  husband  petitioned  for  dissolution  of  mar- 
riage and  for  assessment  of  damages.  The  judge, 
on  summons,  at  the  instance  of  the  co-respondent, 
ordered  the  petitioner  to  bring  into  the  registry 
letters  written  by  the  respondent  to  him,  or  to 
tile  an  affidavit  that  he  had  no  such  letters,  or 
that  they  contained  no  such  matters  as  suggested 
by  the  affidavits  in  support  of  the  summons. 
Pollard  V.  Pollard  and  Hemmiiig,  3  8.  &  T.  613  ; 
11  L.  T.  749. 

e.  Proof  of  Decree. 

By  20  &  21  Vict.  c.  85,  s.  13,  all  decrees  and 
ord-ers,  or  copies  of  decrees  or  orders,  of  the 
court,  sealed  mith  tJie  seal  of  the  court,  shall  be 
received  in  evidence. 

When  AdmiMible  as  Evidence.] — In  an  action 
for  necessaries  supplied  by  a  tradesman  to  a  wife 
whilst  living  apart  from  her  husband,  in  order  to 
establish  his  wife's  adultery,  the  husband  produced 
in  evidence  the  record  in  the  Divorce  Court,  in  a 
suit  by  him  against  his  wife  for  a  dissolution  of 
marriage  on  the  ground  of  adultery,  in  which  it  was 
found  5iat  his  wife  had  been  guilty  of  adultery  ; 
but  as  the  husband  was  found  to  have  been  also 
guilty  of  adultery,  the  judge  ordinary  had  dis- 
missed the  suit : — Held,  that  such  evidence  was 
admissible  under  the  plea  of  never  indebted ; 
but  that,  as  the  judgment  in  the  Divorce  Court 
had  not  altered  the  status  of  the  wife,  it  was  n.>t 
conclusive  evidence  of  the  adultery  in  the  action. 
Keedham  v.  Bremner,  1  L.  R.,  C.  P.  683;  36 
L.  J.,  C.  P.  313 ;  12  Jur.,  N.  S.  434  ;  14  L.  T.  437  ; 
14  W.  R.  694  ;  1  H.  &  R.  731. 

When  Inadmisfible.] — ^The  principle  on  which 
the  common-law  doctrine  of  estoppel  rests  is 
applicable  to  matrimonial  suits,  and,  therefore, 
a  judgment  of  the  court  upon  a  matter  directly 
in  issue  is  conclusive  upon  the  same  matter  be- 
tween the  same  parties  in  another  suit.  Sopvcith 
V.  Sopwithy  2  8.  &  T.  160 ;  30  L.  J.,  Mat.  131  ; 
7  Jur.,  N.  S.  554  ;  4  L.  T.  266. 

B.  petitioned  for  restitution  of  conjugal  rights ; 
C.i  in  answer,  alleged  B.'s  adultery  between  cer- 
tain dates.  B.  replied,  by  way  of  estoppel,  that 
the  same  charges  of  adultery  had  been  put  in 
issue  in  a  suit  for  judicial  separation  brought  by 
C.  against  him,  in  which  she  had  failed  to  prove 
the  adultery : — Held,  that  C.  was  not  entitled,  in 
answer  to  the  petition  for  restitution,  to  allege 
the  same  facts  of  adultery  which  she  had  failed 
to  establish  in  the  previous  suit.    lb. 

A  wife  petitioned  for  judicial  separation  by 
reason  of  cruelty  and  desertion,  and  a  decree  was 
made  in  her  favour  on  a  verdict  finding  cruelty 
and  desertion  against  the  husband.  He  subse- 
quently petitioned  for  dissolution  of  marriage  by 
reason  of  her  adultery,  and  she  answered  charging 
cruelty  and  desertion,  as  in  her  original  petition. 
Issue  was  joined,  and  at  the  trial  a  certified  copy 
was  tendered,  as  evidence  under  seal,  of  the  deci'ee 
of  judicial  separation  in  proof  of  the  cruelty  and 
desertion  ;  the  judge  refused  to  let  it  go  to  the 
jury,  on  the  ground  that  it  would  be  indirectly 
making  use  of  evidence  which  was  directly  inad- 


missible.   Stoate  v.  Stoate,  2  S.  &  T.  223 ;  30 
L.  J.,  Mat.  102  ;  3  L.  T.  756. 

A  decree  founded  on  the  evidence  of  the 
parties  does  not  estop  them  from  controverting, 
in  another  suit  in  which  such  evidence  is  in- 
admissible, a  fact  found  by  the  decree.  Ban- 
croft V.  Bancroft  and  Rumney,  34  L.  J.,  Mat.  14. 

Queen's  Proctor  Intervening.] — The  Queen's 
proctor,  intervening  in  a  suit  for  dissolution  of 
marriage,  alleged  in  his  answer,  collusion  ;  that 
in  a  previous  suit  by  the  petitioner  against  the 
respondent,  the  court  found  that  the  petitioner 
had  committed  adultery,  and  dismissed  his  peti- 
tion, and  adultery  of  the  petitioner.  Quaere, 
whether  the  finding  in  the  previous  suit  is  ad- 
missible as  evidence  of  the  petitioner's  adultery, 
and  if  admissible,  whether  it  is  conclusive : — 
Held,  that,  whether  admissible  for  that  purpose 
or  not,  it  is  a  material  fact  for  the  consideration 
of  the  court.  Conradi  v.  Conradi,  1  L.  R.,  P. 
391 ;  36  L.  J.,  Mat.  681 ;  15  W.  R.  881. 

f.   Identity. 

Snfficiency  of  Proof.] — In  support  of  a  charge 
of  adultery  made  by  the  Queen's  proctor  against 
a  petitioner,  the  only  evidence  was,  that  a  man, 
calling  himself  by  the  name,  and  using  the  card, 
of  the  petitioner,  had  committed  fornication. 
Full  particulars  of  the  chargre  having  been 
given,  and  the  petitioner  at  the  hearing  not 
coming  forward  to  deny  it : — Held,  that  there 
was  siSBcient  proof  of  identity.  Hulse  v.  Hulse 
and  Tavcmor,  2  L.  R.,  P.  357 ;  41  L.  J.,  Mat. 
19  ;  25  L.  T.  764  ;  20  W.  R.  447. 

Confh>ntation  of  Parties.] — Tiie  court  has  no 
power  to  decree  confrontation  in  a  suit  for  dis- 
solution of  marriage  for  the  purpose  of  identifica- 
tion. Hooke  V.  Ifooke,  4  S.  &  T.  236  ;  28  L.  J., 
Mat.  29. 

The  court  will  follow  the  practice  of  the  ec- 
clesiastical court  in  making  a  decree  of  confronta- 
tion in  fit  cases.  IMicknap  v.  Bice,  f.  c.  Ih^ 
ticknap,  4  S.  &  T.  136 ;  34  L.  J.,  Mat.  110 ;  13 
L.  T.  211. 

Where  it  was  necessary  for  the  witnesses  of  a 
husband  to  be  confronted  with  the  wife  (the  pe- 
titioner) to  enable  him  to  establish  his  defence, 
and  the  husband  was  unable  to  ascertain  lier  ad- 
dress, the  court  ordered  the  wife  to  supply  to 
him  her  address  within  three  days  or  to  attend 
at  the  hearing.  Lloyd  v.  Lloyd,  1  L.  R.,  P.  222  ; 
15  W.  R.  287. 

A  respondent  was  allowed  to  appear  and 
answer,  after  the  expiration  of  the  time  for 
entering  an  appearance,  on  condition  that  she 
would  allow  herself  to  be  confronted  with  the 
witnesses  for  the  petitioner,  for  the  purpose  of 
being  identified.  Hindmarsh  v.  Ilindnmrsh  and 
Hussey,  1  L.  R.,  P.  24 ;  35  L.  J.,  Mat.  31. 

When  a  co-respondent  charges  the  petitioner 
with  adultery  in  a  suit  for  dissolution  of  mar- 
riage, the  court  has  power  to  order  the  petitioner 
and  the  co-respondent  to  attend  the  tnal  for  the 
purpose  of  being  identified.  Sykes  v.  Sykes  and 
Smith,  38  L.  J.,  Mat.  12  ;  19  L.  T.  611 ;  17  W.  R. 
265. 

Of  Bespondent — Evidence  of  Petitioner  Un- 
corroborated.]— The  court  will  not  act  upon  the 
evidence  of  the  petitioner  as  to  the  identity  of 
the    respondent   without   some   corroboration. 
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principle  that  such  admissions  ai-c  contrary  to 
public  decency,  and  tending  to  bastardize  chil- 
dren. Infflig  V.  Inglig  and  Allen,  16  L.  T.  775  ; 
15  W.  R.  1093. 

In  a  suit  for  dissolution  of  marriage  promoted 
by  the  husband,  the  evidence  adduced  at  the 
hearing  of  the  case  in  proof  of  the  adultery 
charged  against  the  wire  and  co-respondent 
consisted  exclusively .  of  confessions  by  the 
wife,  but  on  a  subsequent  day  counsel  for 
the  co-respondent  stated  that  he  was  instructed 
to  admit  the  adultery  charged  against  him.  The 
court  being  satisfied  that  both  the  confession  of 
the  wife  and  the  admission  of  the  co-respondent, 
which  was  against  interest,  were  bon&  fide,  acted 
upon  them,  and  pronounced  a  decree  for  dissolu- 
tion of  the  marriage.  Le  Marchant  v.  Le  ^far' 
cJuint  and  Itadcliffe,  46  L.  J.,  P.  43  ;  34  L.  T. 
367  ;  24  W.  R.  374. 


Ifarru  v.  JTarris  and  JUUton,  2  L.  R.,  P.  77  ;  39 
L.  J.,  Mat  86. 

Prim&  faeia  Syidance  ol] — ^A  petitioner  hav- 
ing had  notice  of  the  time  wnen,  the  place  where, 
and  the  person  with  whom  he  was  alleged  to 
have  committed  adultery,  and  evidence  being 
given  that  a  person  passing  by  his  name  and 
giving  a  card  with  his  name  printed  upon  it,  had 
been  guilty  of  the  alleged  acts  of  adultery  at 
the  time  and  place  and  with  the  person  mentioned, 
the  court  held  that  there  was  prim^  facie  evi- 
dence of  identity,  and  in  the  absence  of  evidence 
to  rebut  it,  found  him  guilty,  and  dismissed  his 
petition.  HuUe  v.  HuUe  and  Tavernor,  4  S.  &  T. 
232  ;  2  L.  R.,  P.  367  ;  41  L.  J.,  Mat.  19  ;  26  L.  T. 
764  ;  20  W.  R.  447. 

ff.  Proof  of  Adultery. 

AdmiBiion  by  Wife.] — Admissions  of  a  wife 
charged  with  adultery,  unsupported  by  any  con- 
firmatory proof,  may  be  acted  upon  as  conclusive 
evidence  upon  which  to  pronounce  a  divorce, 
provided  the  court  is  satisfied  that  the  evidence 
is  trustworthy,  and  that  it  amounts  to  a  clear, 
distinct,  and  an  unequivocal  admission  of 
adultery  ;  but  where,  on  a  consideration  of  a 
diaiy,  the  wife  appeared  to  indulge  unfounded 
imaginations  and  exaggerated  statements  as  re- 
garded her  intercourse  with  the  other  sex,  the 
court  refused  to  add  anything  by  way  of  in- 
ference, as  it  would  have  done  if  similar  facts 
had  been  established  by  independent  evidence, 
to  the  actual  statements  of  the  diary ;  and  as 
these  fell  short  of  a  direct  confession  of  the  act 
of  adultery,  dismissed  the  petition,  but  without 
condemning  the  husband  in  costs,  on  the  under- 
standing thskt  the  wife  had  a  separate  income. 
Robinson  v.  Robinson  and  Lane,  1  S.  &  T.  362 ; 
27  L.  J.,  Mat  91 ;  5  Jur.,  N.  S.  392. 

The  admissions  or  confessions  of  the  respondent 
are  not  admissible  evidence  against  the  co- 
respondent,   lb. 

The  only  evidence  of  the  respondent's  adultery 
was  admissions  made  by  her.  The  court  being 
satisfied  that  the  admissions  were  genuine,  and 
that  there  was  no  ground  to  suspect  collusion, 
dissolved  the  marriage.  Williams  v.  WUliums 
and  Padfield,  1  L.  R.,  P.  29  ;  35  L.  J.,  Mat.  8  ; 
13  L.  T.  610. 

Where  it  appeared  that  the  wife  had  become 
pregnant  while  living  away  from  her  husband  in 
the  service  of  the  co-respondent,  and  after  her 
confinement  had  sent  to  the  co-respondent  for 
money,  claiming  it  from  him  on  the  ground  that 
he  was  the  father  of  the  child,  and  ne  sent  the 
money,  though  denying  that  he  was  the  father : 
— Held,  that  this  admission  of  the  wife,  coupled 
with  the  circumstances  under  which  it  was  niade, 
was,  in  the  absence  of  explanation  or  of  denial, 
sufficient  evidence  of  her  having  committed 
adultery  with  the  co-respondent.  Tippet  v. 
Tippet  and  Meredith,  1  L.  R.,  P.  64  ;  14  W.  R.510. 

On  the  hearing  of  a  petition  by  a  husband  for 
dissolution  on  the  ground  of  his  wife's  adultery 
as  evidenced  by  her  having  become  pregnant 
after  the  husband  had  ceased  to  have  access  to 
her,  semble,  that  the  court  would  exclude  proof  of 
an  admission  by  the  wife  at  a  former  trial  to  the 
effect  that  she  had  ceased  to  cohabit  with  her 
husband  at  such  a  time  as  to  render  it  impossible 
that  he  could  be  the  father,  on  the  authority  of 
/jfoodwrigkt  v.  Moss  (Cowper,  594),  and  on  the 


Declarations  of  Wife.] — Evidence  tendered  by 
a  co-respondent  of  declarations  by  the  wife  to  a 
third  person,  when  the  husband  was  not  present, 
with  r^ard  to  the  conduct  of  the  husband  during 
cohabitation,  is  not  admissible.  Plurner  v. 
Plumcr  and  Bygrave,  4  S.  &  T.  267. 

Unsatisfaotory  Sridence  o£] — In  support  of  a 
petition  by  a  wife  for  a  judicial  separation,  direct 
evidence  was  given  of  several  acts  of  adultery 
committed  by  the  husband  ;  but,  in  consequence 
of  the  improbability  of  that  evidence,  of  the  dis- 
crepancies in  the  statements  of  the  witnesses, 
and  of  the  improper  manner  in  which  it  had  been 
got  up  by  the  private  detection  employed  by  the 
petitioner,  the  court  refused  to  act  upon  it,  and 
dismissed  the  petition.  Sopwith  v.  Sopwithji 
S.  &  T.  243. 

Written    Statements  of  Patient   to   Medieal 

Man.] — Statements  in  writing  by  a  patient  to  a 
medical  man,  describing  the  symptoms  of  the  ill- 
ness upon  which  the  medical  man  has  advised  the 
patient,  are  not  admissible.  Witt  v.  Witt  and 
Klindtoorth,  3  8.  &  T.  143  ;  32  L.  J.,  Mat  179  ; 
9  Jur.,  N.  S.  207  ;  8  L.  T.  175  ;  11  W.  R.  164. 

Evidenoe  of  Proitittlte.] — The  only  evidence 
in  support  of  a  charge  of  adultery  against  a  hus- 
band in  a  suit  for  judicial  separation  was  the 
testimony  of  the  alleged  paramour,  a  woman  of 
loose  character. '  The  court  declined  to  decide, 
upon  this  evidence,  whether  or  not  adultery  had 
b^n  committed,  but  held  that  the  charge  had 
not  been  established  with  sufficient  certainty  to 
enable  it  to  pronounce  a  decree,  and  dismissed 
the  petition.     Oinger  v.  Ginger,  34  L.  J.,  Mat.  9. 

Sufficient  to  obtain  a  Dissolution.] — Where  a 
wife  had  obtained  a  decree  of  judicial  separation 
on  the  ground  of  the  husband's  cruelty,  and  con- 
tinued to  live  separately  from  him,  and  he  sub- 
sequently committed  adultery,  upon  proof  of 
such  adiUtery,  and  of  the  decree  for  judicial  sepa- 
ration, the  court  made  a  decree  nisi  for  the  disso- 
lution of  the  marriage.  Bland  v.  Bland,  1  L.  R., 
P.  237  ;  35  L.  J.,  Mat  104  ;  15  W.  R.  9. 

Admissibility  of  Aota  not  Charged.] — A  wife 
was  charged  in  a  petition  with  adultery,  to  which 
she  pleaded  condonation.  Ck)UDselfor  thehusband^ 
in  oixler  to  repel  this  plea  by  shewing  that  at  tliv 
time  of  the  condonation  the  husband  was  not 
cognizant  of  the  whole  of  the  wife's  adulteiy, 
tendered  evidence  of  acts  of  adultery  not  laid  in. 
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the  petition,  and  which  were  committed  prior  to, 
but  were  unknown  to  him  at  the  time  of,  the  al- 
leged condonation.  The  judge  ruled  hsesitanter, 
that,  as  the  petition  contained  no  ayexment  of 
the  acts  of  adultery,  the  evidence  was  inadmis- 
sible. Keats  y.  Keats  and  Montezuma^  1  S.  &  T. 
334  ;  28  L.  J.,  Mat.  176. 

Evidence  of  acts  of  adultery  not  charged  in  the 
petition  are  inadmissible.  Keats  v.  Keats  and 
Montezuma,  26  L.  J.,  Mat.  169,  n. 

But  evidence  of  acts  of  adultery  subsequent 
to  the  date  of  the  latest  act  charged  in  a  petition 
is  admissible,  for  the  purpose  of  shewing  the 
character  and  quality  of  previous  acts  of  im- 
proper familiarity.  Boddyy.Boddy  aTid  Orover, 
80  L.  J.,  Mat.  23. 

h.  Proof  of  Cruelty. 

Eyidenoe  of  Wife.]— Before  22  &  23  Vict.  c.  61, 
8.  6,  a  wife  who  prayed  for  judicial  separation, 
and  in  her  petition  alleged  adultery  and  cruelty, 
was  not  a  competent  witness  to  prove  the  charge 
of  cruelty.  Ilvdsoh  v.  Hudson,  3  S.  &  T.  314  ;  33 
L.  J.,  Mat.  5 ;  9  Jnr.,  N.  S.  1302  ;  9  L.  T.  579 ; 
12  W.  R.  216. 

A  wife  petitioned  for  judicial  separation,  alleg- 
ing cruelty  and  adultery,  which  the  husband's 
answer  traversed.  The  cause  came  on  before  the 
court  itself,  and  on  objection  taken  to  the  admis- 
sibility of  her  evidence  as  to  cruelty,  the  court 
ruled  that  on  the  issues  as  they  stood  it  was  inad- 
missible, but  struck  out  the  issue  of  adultery  as 
an  immaterial  issue,  the  counsel  for  the  husband 
not  objecting.    lb. 

After  Trial  —  Further  Aetf  of.]  —  After  the 
case  had  been  heard,  and  the  court  taken 
time  to  consider  its  decision,  the  petitioner 
(the  wife)  appli^  to  be  allowed  to  give  evidence 
of  further  acts  of  cruelty,  which  she  alleged 
took  place  at  a  date  later  than  that  to  which  she 
deposed  at  the  trial.  The  court  refused  the  ap- 
plication, the  petitioner  having  repeatedly  stated, 
in  the  course  of  her  examination,  that  the  last  act 
of  cruelty  took  place  at  Easter,  1863,  and  that 
also  being  the  latest  date  given  in  the  petition. 
Ti»pjper  V.  Top2>er,  38  L.  J.,  Mat.  36  ;  20  L.  T.  279. 

When  Estopped  from  Proving.  ]-^A  petitioner, 
whose  petition  for  judicial  6^[>aration,  on  the 
ground  of  cruelty,  has  been  dismissed  for  defect 
of  proof,  is  estopped  from  setting  up  the  same 
charges  of  cruelty  in  a  suit  for  dissolution  of 
matriage  on  the  ground  of  adultery  and  cruelty.  | 
Fi7iney  v.  Finney,  1  L.  R.,  P.  483  ;  37  L.  J.,  Mat 
43  ;  18  L.  T.  489. 

General  Conduct.] — A  petition  by  a  husband 
for  dissolution  of  marriage,  claimed  damages. 
The  co-respondent  traversed  the  adultery,  and 
charged  the  petitioner  with  cruelty.  At  the  trial 
the  petitioner  called  witnesses  as  to  his  general 
conduct  towards  his  wife,  and  on  the  part  of  the 
co-respondent  evidence  was  given  of  specific  acts 
of  cruelty  : — Held,  that,  in  reply,  the  petitioner 
might  call  witnesses  to  contnulict  the  evidence 
of  specific  acts  of  cruelty,  but  not  to  prove  his 
general  conduct.  Karracott  v.  Narracott  and 
Ilesketh,  3  S.  &  T.  408 ;  33  L.  J.,  Mat.  61  ;  10 
Jur.,  N.  S.  640  ;  10  L.  T.  389  ;  12  W.  R.  1064. 

A  respondent  who  in  his  answer  simply  denies 
the  cruelty  charged  in  a  petition,  may  cross- 
examine  the  petitioner,  if  called,  as  to  her  general 


conduct,  for  the  purpose  of  impeaching  her  credit, 
but  her  answer  as  to  any  matters  not  bearing 
upon  the  issue  cannot  be  contradicted.  Baiter 
V.  Baker,  3  S.  &  T.  213  ;  32  L.  J.,  Mat.  145  ;  9 
L.  T.  117  ;  11  W.  R.  602, 

Cnielty  Pleaded  only  Admissible.] — Evidence 
to  prove  a  species  of  cruelty  not  pl^uled  in  the 
petition,  is  not  admissible ;  though  evidence  of 
violent  demeanour  and  language  not  pleaded, 
but  leading  up  to  and  making  probable  acts  of 
violence  pleaded,  may  be  a(fmissible.  Jewell  v. 
JeweU,  2  S.  &  T.  573  ;  6  L.  T.  369  ;  10  W.  R. 
672  ;  S.  P,,  Sqnires  v.  Squires,  3  S.  &  T.  541  ; 
12  W.  R.  1028. 

A  co-respondent  cannot  prove  anything  which 
he  has  not  pleaded.  Plvmer  v.  Plumer  and  By^ 
grave,  1  S.  &  T.  149  ;  29  L.  J.,  Mat.  63. 

1.    Other  Evidence. 

Proof  of  Marriage  in  Colony.] — Proof  of  the 
solemnization  of  a  marriage  in  a  British  colony 
by  a  clergyman  of  the  Church  of  England,  ac- 
cording to  the  rites  of  that  church,  is  su£Scient 
evidence  of  a  marriage  for  the  purposes  of  a  di- 
vorce. Limerick  (^Cmntess)  v.  Limerick  (^Earl), 
4  S.  &  T.  252. 

Offer  to  Return  to  Cohabitation.] — At  the 
hearing  of  a  petition  by  a  wife  for  a  judicial 
separation  on  the  ground  of  desertion,  it  was  at- 
temptcMl  to  shew  l£at  offers  to  return  had  been 
made  by  the  husband.  No  charge  of  adultery 
appeared  on  the  pleadings.  The  respondent  was 
asked  in  cross-examination  whether,  at  the  time 
of  the  alleged  offers,  he  was  not  living  in  adul- 
tery : — Held,  that  such  question  was  material  to 
the  issue,  as  it  went  to  shew  the  bona  fides  of 
such  offers.  Mallinsan  v.  Mallinson,  1  L.  R.,  P. 
93  ;  14  W.  R.  353. 

Privileged  Commnnioations  between  Solicitor 
and  Client.] — In  a  suit  by  a  wife  for  judicial 
separation  on  the  ground  of  cruelty,  the  wife  was 
asked,  on  cross-e2Lanunation,  whether  she  had 
not  originsdly  instructed  her  attorney  to  insti- 
tute a  suit  for  restitution  of  conjugal  rights 
The  question  was  objected  to,  and  the  objection 
was  overruled.  Maccann  v.  Maccann,  3  S.  &  T. 
142  ;  32  L.  J.,  Mat.  29  ;  8  L.  T.  175  ;  11  W.  R. 
112. 

Competenoy  of  Witnesiei — 16  ft  17  Vict.  o.  88, 
s.  1.] — On  the  trial  of  an  issue  of  collusion,  aris- 
ing on  the  Queen's  proctor's  intervention,  in  a 
petition  to  which  the  husband  has  not  appeared, 
statements  by  him,  not  in  the  presence  of  the 
wife,  are  inadmissible  as  evidence  on  the  issue 
before  the  jury.  Chay  v.  6rray,  2  8.  &  T.  564  ; 
31  L.  J.,  Mat.  83  ;  6  L.  T.  336  ;  10  W.  R.  863. 

Held,  that  the  wife  cannot  be  called  as  a  wit- 
ness, either  under  14  &  15  Vict.  c.  99,  or  under 
16  &  17  Vict.  c.  83.    lb. 

A  wife  brought  a  suit  for  restitution  of  con- 
jugal rights ;  the  husband  pleaded  her  adultery, 
and  prayed  a  judicial  separation.  At  the  hear- 
ing he  gave  evidence  in  support  of  his  own 
plea  : — Held,  that  he  thereby  waived  his  right 
to  press  for  a  judicial  separation.  Burravghs 
V.  Burroughs,  31  L.  J.,  Mat.  124  ;  8  Jur.,  N.  S. 
624. 

A  petitioner  is  not  a  competent  witness  in 
support  of  his  own  case  in  an  issue  joined  with 
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an  intervener  after  a  decree  nisi.  Harding  v. 
JIardimg  and  Lance,  84  L.  J.,  Mat.  108 ;  13 
AV.  K.  999. 

In  a  suit  institated  by  a  wife  for  dissolution  of 
her  marriage  by  reason  of  her  hosband's  adultery, 
coupled  with  wilful  desertion,  the  wife  was  not  a 
competent  witness  to  prove  the  desertion.  Pyne 
▼.  P^ne,  1  S.  &  T.  178. 

In  answer  to  a  petition  for  dissolution  of  mar- 
riage on  the  ground  of  adultery,  the  wife  pleaded 
coairter-chai|:es  of  cruelty  and  desertion,  and 
prayed  for  a  judicial  separation : — Held,  that  her 
evidence  was  inadmissible  to  prove  cruelty  and 
desertion.  Whittal  v.  Whittal  and  Hunt,  30 
L.  J.,  Mat.  43. 

—--  82  ft  88  VlDt.  e.  61,  s.  6.]-7-If  a  wife,  in 
a  suit  by  her  for  dissolution  of  marriage  on  the 
groand  of  adultery  and  cruelty,  gives  evidence 
in  support  of  the  charge  of  cruelty,  she  cannot 
in  cro68-examination  be  asked  questions  tending 
to  shew  that  she  has  been  guilty  of  adultery. 
rUher  V.  Fiiher,  30  L.  J.,  Mat.  24. 

A  petitioner  and  a  respondent  in  a  suit  for 
diflsolntion  of  marriage,  who  are  examined  under 
22  &  23  Vict.  c.  61,  s.  6,  upon  an  issue  of  cruelty 
or  desertion,  may  be  cross-examined  upon  issues 
of  their  own  adultery,  and  of  each  otner^s  adul- 
tery. Boardman  v.  Boardman,  1  L.  R.,  P.  233 ; 
14  W.  R.  1024. 

An  answer  to  a  petition  for  dissolution  of 
marriage  on  the  ground  of  adultery  contained  a 
charge  of  cruelty  and  a  prayer  for  a  judicial 
separation: — Held,  that  the  evidence  of  the 
respondent  was  inadmissible  to  prove  the 
cruelty.  Bland  v.  Bland  and  Stormont,  1  li.  R., 
P.  513 ;  37  L.  J.,  Mat.  74  ;  18  L.  T.  535 ;  16 
W.  R.  893, 

To  a  petition  by  a  husband  for  restitution  of 
con jngai  rights,  the  wife  answered  alleging  adul- 
tery, and  prayed  for  a  judicial  separation.  At 
the  trial  the  petitioner  desir»l  to  abandon  the 
suit,  and  offered  no  evidence.  The  respondent 
adduced  evidence,  and  pressed  for  a  decree  of 
judicial  separation  : — ^Held,  that  it  was  still  a 
suit  instituted  for  restitution  of  conjugal  rights, 
and  not  a  suit  or  proceeding  instituted  in  conse- 
quence of  adultery  ;  and  that  the  parties  were 
competent  witnesses  on  the  question  of  adultery. 
Blaahbome  v.  Blackbome,  37  L.  J.,  Mat.  73  ;  18 
L.  T.  450. 

88  ft  88  Viet  e.  68,  s.  8.]— A  witness  who  is 
called  to  prove  adultery  with  one  of  the  parties 
to  a  snit  may  claim  the  protection  of  the  proviso 
in  the  32  ft  33  Vict.  c.  68,  s.  3,  and  the  judge 
will  not  allow  such  witness  to  be  interrogated  on 
the  subject  of  his  or  her  adultery;  but  unless  the 
protection  of  the  proviso  is  claimed  by  the  wit- 
ness, the  evidence  is  admissible,  and  it  is  not 
competent  to  counsel  for  either  party  to  exclude 
it.  Jfehblethwaite  v.  HehhlethwaUe,  2  L.  R.,  P. 
29  ;  39  L,  J.,  Mat.  15  ;  22  L.  T.  732. 

A  petition  which  sought  to  establish  a  claim  on 
the  ground  that  a  certain  person  was  illegitimate 
by  reason  of  the  adultery  of  his  mother,  who  had 
since  been  divorced  : — Held,  not  to  be  "  a  pro- 
ceeding instituted  in  consequence  of  adultery," 
within  the  32  &  33  Vict.  c.  68,  s.  3,  so  as  to  make 
the  husband  competent  to  give  evidence  tending 
to  prove  the  fact  of  non-access.  Anon,,  10  L.  R., 
Ch.  41  ;  39  L.  J.,  Ch.  192. 

Held,  also,  that  independent  evidence  shewing 
that  on  the  only  occasion  when  the  husband 


visited  the  place  where  his  wife  was  residing,  he 
was  engagcKl  in  collecting  evidence  with  a  view 
to  a  divorce,  would  be  su£Scient  to  raise  a  pre- 
sumption of  non-access.    Ih, 

Calling  Co-Begpondent  as  a  Witnest— 81  ft  88 
Viet.  c.  108,  8. 11.1 — Before  this  enactment,  the 
co-respondent,  so  long  as  he  remained  a  party  to 
the  record,  was  not  a  competent  witness.  Robin- 
son V.  Robinson  and  Lane,  1  S.  &  T.  362 ;  27 
L.  J.,  Mat  91 ;  5  Jur.,  N.  S.  392. 

Where  a  petitioner's  case  depended  on  alleged 
confessions  contained  in  the  wife's  diary,  uncor- 
roborated by  independent  evidence,  the  court 
exercised  its  discretion,  under  the  above  provi-^ 
sion,  and  dismissed  the  co-respondent,  who  waa 
thereupon  examined  for  the  respondent.    lb. 


8.  Costs. 

a.  Jurlsdiotlon  to  Award. 

Hot  Prayed  for.] — ^The  court  may  order  the 
costs  of  the  proceedings  in  a  suit  for  dissolution 
of  marriage  to  be  paid  by  the  co-respondent, 
although  the  petitioner  may  not  have  prayed  for 
them  in  his  petition.  IHnlay  v.  Finlay  and 
Rudall,  30  L.  J.,  Mat  104. 

Absolute  Authority.] — The  court  which  hears 
the  suit  has  absolute  authority  over  costs,  and 
no  appeal  as  to  costs  only  lies.  Olennis  v. 
Qlennie  and  Bowles,  3  S.  &  T.  109  ;  7  L.  T.  696. 

Suit  for  Vullity.]— The  father  of  a  de  facto 
husband,  sued  for  a  decree  of  nullity  by  reason 
of  nndue  publication  of  banns.  The  de  facto 
wife  defended  the  suit,  the  issue  in  which  was 
tried  by  a  jury,  who  found  a  verdict  against  her, 
and  the  court  made  a  decree  of  nullity.  On  motion 
to  condemn  the  husband  in  the  wif  e*s  costs,  the 
court  held,  that  the  5l8t  section  of  the  Divorce 
Act  gave  it  power  so  to  do,  if  the  circumstances  of 
the  case  warranted  it ;  but  that  as  the  wife,  by 
not  going  into  the  witness-box,  had  shewn  that 
she  had  no  reasonable  ground  of  defence  to  lay 
before  the  jury,  her  costs  were  not  made  neces- 
sary by  the  conduct  of  her  husband ;  and  re- 
jected the  motion.  WelU  v.  Wells  and  Cottam, 
3  S.  &  T.  693  ;  34  L.  J.,  Mat  12 ;  13  W.  R.  279. 

Vo  Power  after  Deoroe  Abiolate.J— After  a 
decree  has  been  made  absolute  in  a  suit  for  disso- 
lution of  marriage  the  court  cannot  condemn  a 
party  in  the  costs  of  the  proceedings.  Wait  v. 
Wait  and  Flower,  2  L.  R.,  P.  228  ;  40  L.  J.,  Mat 
30 ;  24  L.  T.  846  ;  19  W.  R.  760. 

Rule  169 — 1866.] — ^When  on  the  hearing  or 
trial  of  a  cause  the  decision  of  the  judge  ordi- 
nary, or  the  verdict  of  the  jury,  is  against  the 
wife,  no  costs  of  the  wife  of  and  incidental  to 
such  hearing  or  trial  shall  be  allowed  as  against 
the  husband,  except  such  as  shall  be  applied  for, 
and  ordered  to  be  allowed  by  the  judge  ordinary, 
at  the  time  of  such  hearing  or  trial.    R.  159. 

This  rule  is  not  imperative,  but  the  court  may 
dispense  with  it,  and  entertain  an  application 
for  the  wife's  costs,  subsequently  to  the  hearing 
of  a  meritorious  case.  Conradi  v.  Conradi  and 
Flashman,  1  L.  R.,  P.  63  ;  35  L.  J.  Mat.  49 ;  14 
L.  T.  170;14W.  R.  589. 
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b.  Of  Wife. 


When  Decree  in  Fayour  of  Wife.] — ^When  a 
wife  proceeds  for  a  judicial  eeparation  and  it  is 
granted,  she  is  entitled  to  her  costs  as  a  matter 
of  right  In  the  absence  of  any  order  of  the 
court  to  the  contrary,  costs  follow  the  decree  of 
separation  as  a  matter  of  course.  Peacock  v. 
Peacock^  27  L.  J.,  Mat.  71. 

Where  the  court  decrees  a  dissolution  of  mar- 
riage at  the  suit  of  a  wife,  costs  follow  the  decree 
as  a  matter  of  course,  if  the  court,  in  pro- 
nouncing its  decree,  gives  no  direction  as  to 
costs.    lyixon  V,  Dixon,  28  L.  J.,  Mat.  96. 

Where  dissolution  of  marriage,  on  the  ground 
of  the  wife's  adultery,  is  decreed,  if  no  order  to 
the  contrary  is  made,  the  husband  pays  the 
wife's  costs.  Ling  v.  Ling  and  Croker,  1  S.  & 
T.  180  ;  27  L.  J.,  Mat  58. 

A  wife,  in  whose  favour  a  decree  for  a  dissolu- 
tion of  marriage  is  made,  is  entitled  to  costs 
against  her  husband,  where  no  order  has  been 
made.    Xaye  v.  Xaye,  4  S.  &  T.  239. 

On  Failure  of  Wife's  Snit.]— Where  the  regis- 
trar has  directed  a  sum  of  money  to  be  paid  into 
court  to  meet  the  expenses  of  a  wife's  petition 
at  the  hearing,  and  her  suit  fails,  the  husband 
will  not  be  liable  to  a  greater  amount  than  the 
sum  so  paid  in,  though  her  costs,  as  ascertained 
on  taxation,  exceed  that  sum.  Soptoith  v.  Sop- 
with,  2  S.  &  T.  105  ;  29  L.  J.,  Mat  132  ;  6  Jur., 
N.  S.'  404. 

The  practice  of  the  court  is  that  a  wife,  if  she 
fails,  will  not  be  entitled  to  taxed  costs  beyond 
the  sum  of  money  paid  into  court  by  the  hus- 
band at  the  order  of  the  registrar.  Glennic  v. 
Olennie  and  Bowles,  3  S.  &  1. 109  ;  7  L.  T.  696. 

The  court  rejected  a  motion  for  an  order  on  a 
husband  to  pay  the  balance  of  the  wife's  taxed 
costs  above  such  sum  of  money  paid  into  court, 
and  condemned  her  solicitor  in  the  costs  of  the 
motion.    lb. 

Where,  upon  the  trial  of  a  case,  the  decision  of 
the  court  is  against  the  wife,  the  costs  of  the 
wife,  incidental  to  the  trial,  are  not  allowed 
against  the  husband,  unless  ordered.  Todd  v. 
ybrfrf,12Jur.,N.S.237  ;  13L.T.759  ;  14  W.R.350. 

The  court  has  power  to  disallow  the  wife's 
costs  of  the  hearing  of  a  suit  in  which  she  has 
been  unsuccessful,  although  security  for  such 
costs  has  been  deposited  in  the  registry  by  the 
husband,  but  it  will  only  exercise  that  power 
in  cases  where  the  wife's  attorney  has  been 
guilty  of  some  misconduct,  or  has  instituted  the 
suit  knowing  that  it  was  without  reasonable 
ground.  Flower  v.  Flower,  3  L.  R.,  P.  132  ;  42 
L.  J.,  Mat  45  J  29  L.  T.  266  ;  21  W.  R  776. 


Adnltery  Proved  against  Husband.]- 


When  on  a  husband's  petition  for  a  dissolution 
of  marriage  on  the  ground  of  the  wife's  adultery, 
she  proved  that  he  also  had  been  guilty  of  adul- 
tery, the  court  granted  an  order  for  her  fuU 
costs  ;  but  allowed  the  petition  to  remain  on  the 
file  for  a  month,  in  order  to  enable  the  petitioner, 
if  he  thought  fit,  to  move  in  the  meantime  for  a 
new  trial.  Bridge*  v.  Bridges  and  Bamett,  16 
L.  T.  34. 

Cases  where  Allowed.] — ^A  wife  having  obtained 
a  decree  nisi,  confegsed  adultery  on  the  interven- 
tion of  the  Queen's  proctor.  The  decree  was 
thereupon  reversed,  and  the  petition  dismissed  : 


— Held,  notwithstanding,  that  the  petitioner  was 
entitled  to  all  costs  for  which  she  had  obtained 
orders,  either  for  payment  or  taxation,  prior  to 
the  time  that  her  adultery  was  proved.  Whit- 
more  v.  Whitmore,  1  L.  R.,  P.  96 ;  35  L.  J.,  Mat. 
52;  14L.  T.  171  ;  14  W.  R.  352. 

An  order  for  taxation  of  the  wife's  costs  pend- 
ing suit  does  not  necessarily  imply  also  payment. 

But  an  order  for  taxation  of  her  costs  on  the 
decree  nisi  is  for  the  purpose  of  payment  when 
the  amount  is  ascertained.    2b, 

In  a  suit  in  which  material  circumstances  were 
provoi  on  the  part  of  'the  wife,  respondent,  al- 
though the  verdict  established  her  adultery,  the 
court,  after  the  lapse  of  three  months  from  the 
date  of  the  decree  nisi,  and  notwithstanding  r. 
159,  allowed  her  costs  to  be  taxed  against  the 
husband.  Somerville  v.  SomervUle  and  Webb, 
36  L.  J.,  Mat  87  ;  16  L.  T.  466. 

Where  a  husband  had  paid  a  sum  into  the  re- 
gistry to  meet  the  wife's  costs  of  the  hearing  of 
the  petition,  and  had  died  shortly  before  the  time 
appointed  for  the  hearing,  the  court  made  an 
order  for  the  taxation  of  the  costs  incurred  for 
the  hearing  by  the  wife's  solicitors,  and  the  pay- 
ment to  them  of  such  taxed  costs  out  of  the  fund 
in  the  registry,  with  leave  to  the  solicitors  of  the 
husband's  executor  to  attend  the  taxation.  Mall 
V.  Hall,  3  S.  &  T.  390. 

A  wife  having  established  a  good  defence  in 
law  to  her  husband's  petition,  will  be  entitled  to 
have  her  costs  taxed  against  him,  though  she  may 
have  omitted  to  take  the  precaution  of  having  a 
sum  of  money  paid  into  court,  or  security  given 
to  meet  her  costs  of  the  hearing.  MJyatt  v.  Ell- 
yaU,  Taylor  and  Halse,  3  S.  &  T.  604  ;  33  L.  J., 
Mat  137  ;  10  Jur.,  N.  S.  1035  ;  11  L.  T.  44. 

Money  paid  into  court  by  a  husband  p|etition- 
ing  for  a  dissolution  of  marriage  to  meet  his  wife's 
costs  of  the  hearing,  is  primarily  liable  to  the  pay- 
ment of  those  costs  when  taxed,  although  the  co- 
respondent may  have  been  condemned  in  all  the 
costs,  including  those  of  the  wife,  and  the  hus- 
band may  be  unable  to  obtain  them  from  him. 
Emns  V.  Evans  and  Robinson,  1  S.  &  T.  328;  28 
L.  J.,  Mat  136  ;  5  Jur.,  N.  S.  606. 

In  a  snit  by  a  wife  for  judicial  separation,  an 
application  was  made  for  an  order  for  the  pay- 
ment by  the  respondent  of  the  petitioner's  taxed 
costs,  incurred  previously  to  the  hearing,  to  her 
attorney.  'Affidavits  were  filed  shewing  that  the 
petitioner  had  been  living  in  open  adultery  for 
several  years  before  the  petition  was  filed,  and  up 
to  the  date  of  the  petition.  The  court,  having 
reason  to  believe  that  the  suit  was  not  instituted 
bond  fide,  but  for  the  purpose  of  obtaining  costs 
from  the  husband,  refused  to  make  the  usual 
order  for  the  payment  of  costs  to  the  petitioner's 
attorney,  but  directed  that  they  should  be  paid 
into  the  registry  to  abide  the  event  of  the  hear- 
ing. Rogers  v.  Rogers,  4  S.  &  T.  82  ;  34  L.  J., 
Mat  87  ;  12  L.  T.  236  ;  13  W.  R.  546. 

Where  there  were  cross-suits  and  the  marriage 
was  dissolved  on  the  ground  of  the  wife's  adultery, 
the  court  held  that  the  husband  was  not  liable 
for  the  costs  of  the  wife  in  her  suit,  inasmuch  as 
she  had  not  taken  the  ordinary  steps  to  get  them 
taxed  previously  to  the  final  determination  that 
she  had  been  guilty  of  adultery.  Rolt  v.  Roll,  3 
S.  &  T.  604 ;  34  L.  J.,  Mat  51. 

The  decree  pronouncing  her  guilty  of  adul- 
tery should  be  pleaded  to  entitle  the  court  to  take 
notice  of  it.    lb. 

In  a  snit  by  a  husband  for  dissolution  of  mar- 
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riage,  a  jury  found  that  the  wife  had  committed 
adultery.  On  a  new  trial,  granted  on  the  ground 
of  surprise,  the  wife  succeeded.  The  court  being 
of  opinion  that  the  case  was  trumped  up  by  the 
husband,  condemned  him  in  the  wife's  costs  of 
both  trials,  and  also  in  the  costs  of  the  rule  for  a 
new  trial.  Xicholton  v.  jyicholsonand  Batcliffey 
33  L.  J.,  Mat.  114. 

In  a  suit  by  a  wife  for  judicial  separation  on 
the  ground  of  cruelty  and  incestuous  adultery, 
the  court  being  of  opinion  that  there  was  no 
pretence  for  the  charge,  upon  dismissing  the 
petition  refused  to  allow  the  wife  her  costs  of 
the  hearing,  although  securitr  for  them  had 
been  given.  JoTies  v.  Jories,  2  L.  R.,  P.  333  ;  41 
L.  J..  Mat.  21  ;  25  L.  T.  856 ;  20  W.  R.  303. 
Affirmed  on  appeal,  41  L.  J.,  Mat.  53  ;  26  L.  T. 
106;  20W.  R.  449. 

Where  Part  Allowed.]— In  a  suit  for  dissolu- 
tion of  marriage  the  wife,  before  the  hearing, 
obtained  the  usu&l  order  for  the  taxation 
of  the  costs.  The  registrar  made  an  ap- 
pointment and  found  that  her  taxed  costs,  up 
to  the  date  of  the  order,  amounted  to  9/.  1  \s,  6d., 
and  that  902.  would  be  a  reasonable  sum  to  be 
paid  into  the  registry  to  cover  her  costs  of  the 
hearing,  but  he  declined  to  make  his  report  to 
that  effect,  as  the  petitioner's  solicitor  was  not 
present,  and  he  made  a  second  appointment.  In 
the  interim  the  cause  was  heanl,  and  the  wife 
failed  in  the  suit : — Held,  that  she  was  not  en- 
titled to  the  costs  incurred  before  the  date  of  the 
order,  nor  to  the  costs  of  the  hearing.  Oough 
T.  Oonah  and  BayrUon,  33  L.  J.,  Mat.  136. 

At  the  hearing  of  a  wife's  petition  for  a  dissolu- 
tion of  marriage,  it  was  proved  that  the  husband 
had  committed  adulteiy,  that  such  adultery  had 
been  condoned,  but  that  the  right  of  the  wife  to 
complain  was  revived  by  subsequent  cruelty. 
After  the  verdict  was  given,  the  wife  elected  to 
take  a  decree  for  judicial  separation  only,  which 
was  made,  with  costs  generally  against  the  hus- 
band. The  wife  was  the  only  witness  produced 
to  prove  the  charge  of icruelty.  The  court  refused 
to  order  the  registrar  to  review  his  taxation  of 
costs,  by  disallowing  all  the  charges  therein  as  to 
the  proof  of  adultery,  but  ordered  that  any  costs 
consequent  upon  the  wife's  evidence,  which  would 
not  have  been  admitted  if  she  had  prayed  in  the 
first  instance  for  a  judicial  separation,  should  be 
struck  out.  Dent  v.  Dent,  1  L.  R.,  P.  125  ;  36 
L.  J.,  Mat.  61 ;  14  L.  T.  137  ;  14  W.  R.  644. 

Suit  for  H'nllity.j^The  wife's  costs  of  the 
hearing  of  a  suit  of  nullity,  instituted  by  her  on 
the  ground  of  the  husband's  impotence,  were 
ordered  to  be  paid  by  the  husband  to  the  extent 
of  the  sum  for  which  he  had  deposited  security 
in  the  registry,  although  the  petition  was  dis- 
missed.   T,  V.  />.,  f.  c.  2>.,  1  L.  R.,  P.  KJ7. 


Instituted    by  Father.]— In    a  suit  of 


nullity  of  marriage,  instituted  by  the  father 
against  the  husband  and  wife,  the  wife  is  not  en- 
titled to  have  her  costs  taxed  against  the  peti- 
tioner. Wells  V.  WelU  and  Cvttam,  f.  c.  WclU, 
3  S.  &  T.  364  ;  83  L.  J.,  Mat.  72  ;  10  Jur.,  N.  S. 
444  ;  10  L.  T.  138  ;  12  W.  R.  672. 

Beenrity  for  Co8tf.]^In  a  husband's  suit  for 
divorce,  where  the  wife  in  her  answer  also  prayed 
for  a  dissolution  of  the  iharriage,  the  husband 


had  been  ordered  to  deposit  in  the  registry,  or  to 
give  security  for,  80/.,  to  cover  the  wife's  costs 
of  the  hearing.  On  his  neglecting  to  comply 
with  the  order,  the  court  declined  to  issue  a 
writ  of  attachment  against  him,  but  ordered  him 
to  attend  to  be  cross-examined  as  to  his  means. 
Sullivan  v.  Sullivan,  Lehay,  Madden  and 
Slaney,  33  L.  T.  706. 


Suit  Instituted  by  Guardian.]— A  guar- 


dian  who  institutes  a  suit  on  behalf  of  an  infant 
husband  for  dissolution  of  marriage  by  reason  of 
his  wife's  adultery  will  be  ordered  to  pay  into 
the  registry,  or  give  security  for  a  sum  to  meet 
the  wife's  costs  of  the  hearing.  Beavan  v. 
Beavan,  2  S.  &  T.  652 ;  31  L.  J.,  Mat.  166  ; 
7L.  T.  435;  11  W.  R.  155. 


Wife  out  of  Jurisdiction.]— Semble,  the 


court  will  order  a  wife  (petitioner),  who  is  out 
of  the  jurisdiction  and  has  separate  property,  to 
give  security  for  costs.  De  B,  v.  De  JB.,  44  L.  J., 
Mat.  41 ;  33  L.  T.  263. ' 

Lien  of  Solioitor.  ]— Before  trial  of  the  issue 
in  a  cause  a  sum  of  money  was  paid  into  the 
registry  by  the  husband  to  meet  his  wife's  costs. 
Subsequently  the  marriage  was  dissolved,  and 
the  co-respondent  was  condemned  in  all  the 
costs  of  the  proceedings,  but  the  husband  was 
unable  to  recover  them  : — Held,  that  the  vrif  e's 
proctor  had  a  lien  upon  the  money  so  paid  into 
the  registry ;  and  the  amount  of  his  taxed  costs 
was  ordered  to  be  paid  out  to  him.  Evans  v. 
Ecans  and  Robinson,  1  S.  &  T»  328 ;  28  L.  J., 
Mat.  136  ;  5  Jur.,  N.  S.  606. 

An  attorney  retained  by  a  married  woman  in  a 
matrimonial  suit  has  a  lien  for  costs  incurred  on 
her  account,  including  costs  disallowed  on  tax- 
ation as  between  her  and  her  husband,  but 
allowed  as  between  attorney  and  client,  upon  all 
moneys  received  by  him  on  her  account  in  the 
course  of  the  suit.  This  lien  extends  to  alimony 
in  the  hands  of  the  attorney.  Bremner,  JCx 
parte,  1  L.  R.,  P.  964 ;  S,  C,  nom.  Breniner  v. 
Bremner  and  Brett,  36  L.  J.,  Mat.  11  j  16  L.  T. 
297  ;  15  W.  R.  75. 

Liability  of  Husband— Extent  of.]— In  the 
ecclesiastical  court  the  proctor  of  a  wife  defend- 
ing a  suit  for  divorce  was  always  entitled  to 
receive  from  the  husband  the  reasonable  costs 
of  conducting  her  defence.  Wells  v.  Wells, 
1  S.  dc  T.  308  ;  27  L.  J.,  Mat.  95. 

A  wife  is  entitled  to  pledge  her  husband's 
credit  for  the  reasonable  costs  incurred  by  her 
in  instituting  and  prosecuting  divorce  proceed- 
ings against  him.  Ottaway  v.  Hamtlton,  47 
L.  J.,  C.  P.  424.  Affirmed  on  appeal,  3  C.  P.  D. 
393  ;  47  L.  J.,  C.  P.  726 ;  38  L.  T.  925  ;  26 
W.  R.  783. 

The  costs  of  a  solicitor  employed  by  a  married 
woman  to  institute  proceedings  on  her  behalf 
against  her  husband,  to  obtain  a  judicial  separa- 
tion, can  only  be  recovered  against  the  husband 
when  the  necessity  for  such  proceedings  has  been 
made  out  in  point  of  fact.  Taylor  v.  Hailstone, 
52  L.  J.,  Q.  B.  101 ;  47  L.  T.  440. 

The  mere  fact  that  the  solicitor  had  reasonable 
grounds  for  believing,  upon  information  obtained, 
that  proceedings  ought  to  be  taken,  is  not  suffi- 
cient to  render  the  husband  liable  for  costs  in- 
curred in  obtaining  such  information,  unless  it 
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appears  to  the  court  that  there  was  any  necessity 
for  such  proceedings.    lb. 

The  costs  of  preparing  a  case  for  the  opinion 
of  counsel,  and  of  negotiations  entered  into  with 
a  view  to  an  arrangement  for  a  separation  before 
the  institution  of  proceedings,  are  not  recover- 
able against  the  husband  if  the  court  should  be 
of  opinion  that  there  was  no  necessity  for  insti- 
tuting these  proceedings.    lb, 

A  suit  for  a  decree  of  nullity  promoted  by  the 
wife  on  the  ground  of  impotency  was  dismissed. 
Subsequently  she  filed  a  petition  for  dissolution 
of  marriage  on  the  ground  of  adultery,  coupled 
with  cruelty  and  desertion,  and  obtained  a  decree 
nisi.  The  court  held,  that  the  respondent  ought 
not  to  be  condemned  in  the  costs  of  both  suits  ; 
and  in  allowing  the  petitioner  the  full  costs  of 
the  suit  in  which  she  was  successful,  oitiered 
that  the  respondent  should  have  credit  for 
the  sum  paid  by  him  on  account  of  her  costs 
m  the  suit  for  nulUty.  IHtchfield  v.  mtchjield, 
1  L.  R.,  P.  729  ;  38  L.  J.,  Mat  51 ;  20  L  T. 


Wife  bringing  Conntar^jharges.]— Where  a 
wife's  answer  contains  charges  against  the  hus- 
band which  at  the  time  appear  to  have  been 
made  without  any  foundation,  the  whole  of  her 
costs  will  not  be  allowed  to  be  taxed  as  against 
her  husband.  Clark  v.  Clark,  Perrln  and 
Ctimifu,  4  8.  &  T.  Ill ;  34  L.  J.,  Mat.  71 :  12 
L.  T.  148  ;  13  W.  R.  549. 

In  a  suit  for  dissolution  of  marriage  on  the 
ground  of  a  wife's  adultery,  the  respondent  and 
co-respondent  denied  the  charge,  and  the  respon- 
dent further  charged  the  petitioner  with  adultery. 
At  the  hearing  this  latter  charge  was  substan- 
tially the  joint  defence  of  the  respondent  and 
co-respondent.  A  jury  found  that  the  respondent 
and  co-respondent  had  not  been  guilty  of  adultery, 
and  also  that  the  petitioner  had  not  been  guilty 
of  adultery :— Held,  that  the  respondent  was 
entitled  to  the  whole  of  her  costs  incurred  in 
supporting  the  first  issue,  although  they  should 
exceed  the  sum  deposited  in  the  registry,  but 
that,  as  to  the  second  issue,  she  was  entitled  only 
to  a  moiety  of  the  costs  incurred.  Jfurrovghsy, 
Bnrroughtt,  31  L.  J.,  Mat.  124. 

In  a  suit  by  a  husband  for  dissolution  of  mar- 
riage by  reason  of  the  wife's  adultery,  she  recri- 
mmated  adultery,  which  she  charged  as  having  ' 
taken  place  with  A.  and  B.  At  the  trial  no  evi- ' 
dence  was  offered  in  support  of  the  charge  with 
B.  The  court  ordered  that  the  costs  incurred  by 
the  petitioner  in  respect  of  the  charge  of  adul- 
tery with  B.  should  be  deducted  from  the  sum 
paid  into  court  to  meet  the  wife's  costs  of  trial. 
Morgan  v.  Morgan,  38  L.  J.,  Mat.  41. 

A  wife's  costs  of  counter-charges  of  adultery 
against  her  husband  were  disallowed,  although 
they  had  been  paid  into  court,  the  evidence  by 
which  those  counter-charges  were  supported 
being   false,  and    there    being   no    reasonable 

f  round  for  making  them.      WiUon  v.  WiUon,  2 
,.  R.,.P.  435  ;  41  L.  J.,  Mat.  74  ;  27  L.  T.  361  :  20 
W.  R.  891. 

A  husband  having  filed  a  petition  for  dissolu- 
tion on  the  ground  of  adultery,  the  wife  brought 
counter-charges  against  the  husband,  and  though 
not  successful  in  the  suit  she  succeeded  in 
establishing  these  counter-charges : — Held,  that 
she  was  entitled  to  her  costs.  Caldecott  v.  Calde- 
cott  and  Cartwr\gkt,  29  L.  T.  699  :  22  W.  R. 
239. 


Suing  in  Ibrmi  paaperis.]-— A  wife  suing  in 
f orm&  pauperis  for  a  dissolution  of  marriage,  if 
she  obtains  a  decree,  is  entitled  to  costs.  Afford 
V.  Afford,  2  S.  &  T.  387  ;  30  L.  J.,  Mat.  174  ;  5 
L.  T.  138. 

When  Separate  Eitate.]— The  law  presumes 
that  by  the  contract  of  marriage  all  the  property 
passes  to  the  husband.  The  wife  is  in  conse- 
quence a  privileged  suitor  in  the  court  with  re- 
gard to  costs ;  but  where  she  has  separate  pro- 
perty, she  is  liable,  as  any  other  unsuccessful 
suitor,  to  be  condemned  in  costs.  Milnt  v. 
Mxlne  and  Fowler,  2  L.  R.,  P.  202  ;  40  L.  J.,  Mat. 
13 ;  23  L.  T.  877  ;  19  W.  R.  423.  And  see 
Miller  v.  Miller,  2  L.  R.,  P.  13,  and  MorrU  v. 
Freeman,  3  P.  D.  65. 

A  wife  who  is  unsuccessful  in  a  suit  by  her  for 
a  judicial  separation  is  not  entitled  to  her  costs 
of  the  hearing,  although  security  for  such  costs 
has  been  given,  if  she  is  possessed  of  sufficient 
property  to  defray  her  own  costs.  Heal  v.  Heal^ 
1  L.  R.,  P.  300  ;  36  L.  J.,  Mat.  62. 

InsnAeient  Allowance.]— When  the  sum  al- 
lowed in  the  registry  for  a  wife's  costs  of  trial  is 
inadequate  for  the  purpose,  the  proper  course  is 
to  apply  on  summons  to  the  judge  ordinary  at 
chambers,  that  the  registrar  be  directed  to  make 
a  further  estimate,  and  not  to  move  the  court  for 
the  allotment  of  a  specific  sum.  Madan  v. 
Madan  and  Be  Th<!^en,  18  L.  T.  337  ;  16  W.  R. 
712.     . 

Von-Payment  by  Hneband.] — If  a  wife  is  un- 
able to  go  to  trial  in  consequence  of  the  non- 
payment of  her  costs  by  the  husband,  she  should 
either  apply  at  chambers  to  have  the  case  stand 
over,  or  appear  in  court  on  the  day  of  hearing 
and  state  her  inability  to  proceed.  Curtis  v. 
Curtis,  38  L.  J.,  Mat.  9  ;  19  L.  T.  610. 

Where  a  wife's  costs  for  the  hearing  had  not 
been  paid  into  court,  owing  to  her  own  delay  in 
filing  a  bill  for  taxation,  the  court  refused  to 
postpone  the  trial,  or  to  make  any  special  order 
to  secure  her  costs  after  the  verdict  had  gone 
against  her.  Bridgman  v.  Bridgman  and  Fibck- 
rin,  20  L.  T.  87. 


De  die  in  diem.]— In  a  suit  for  dissolution  of 
marriage,  the  wife  is  entitled  to  her  costs  de  die 
in  diem.  Weber  v.  Weber,  I  S.  &  T.  219  ;  28 
L.  J.,  Mat.  11 ;  A  P,,  Holt  v.  Holt,  28  L.  J.^ 
Mat.  12. 

Though  a  wife  may,  during  the  progress  of  a 
suit  for  dissolution  of  marriage,  obtain  an  order 
for  taxation  of  her  costs  de  die  in  diem  against 
her  husband,  and  also  that  security  be  given  by 
the  husband  for  the  costs  of  the  hearing,  if  no 
such  order  is  made  before  the  hearing,  and  she  is 
unsuccessful  in  the  suit,  the  husband  has  not  to 
pay  her  costs.  Keats  v.  Keats  and  Montesuma, 
1  S.  &  T.  324  ;  28  L.  J.,  Mat.  57  ;  5  Jur.,  N.  S.  176. 

The  committee  of  a  lunatic  having  instituted 
a  suit  for  judicial  separation  by  the  direction  of 
the  Court  of  Chancery  on  the  ground  of  the 
adultery  of  his  wife,  she  applied  that  her  costs 
de  die  in  diem  might  be  taxed,  and  idso  that  the 
petitioner  might  deposit  in  the  registrj'  or  give 
security^f  or  the  costs  of  the  hearing.  Both  appli- 
cations were  refused,  on  the  ground  that  the  wife 
had  by .  the  order  of  the  Court  of  Chancery  an 
ample  tdlowancc  out  of  the  estate  of  the  lunatic. 
Woodgate  v.  Taylor,  30  L.  J.,  Mat.  197,  n. 
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Limit— Amount  Paid  into  Eogistry.]— Where 
a  husband's  petition  is  dismissed,  and  the  wife's 
costs  of  the  hearing  exceed  the  sum  secured  or 
paid  into  the  registry  to  meet  them,  the  husband 
is  liable  to  pay  the  balance.  Application  for 
the  balance  should  be  made  on  summons,  and 
not  on  motion.  Cooke  v.  Choke  and  Aliens  3  S. 
&  T.  603  ;  34  L.  J.,  Mat  15. 

A  wife  who  has  obtained  a  decree  nisi  is  en- 
titled to  an  order  for  the  payment  of  her  sur- 
plus costs  of  the  hearing,  beyond  the  amount  de- 
posited in  the  registry,  although  a  motion  for  a 
new  trial  and  a  bill  of  exceptions  are  pending. 
Chettoynd  v.  Chetwynd,  4  &.  &  T.  108  ;  34  L.  J., 
Mat.  65  ;  13  W.  R.  528. 

Where  in  a  suit  for  dissolution  of  marriage, 
on  the  ground  of  the  wife's  adultery,  the  adul- 
tery is  proved,  but  the  petition  is  dismissed 
on  account  of  the  husband's  marital  misconduct, 
the  wife  is  entitled  to  all  her  costs,  though  they 
may  exceed  the  sum  paid  into  the  registry,  and 
the  co-respondent  will  not  be  condemned  in 
costs.  Starkey  v.  Starkey  and  Irwin.  30  L.  J., 
Mat.  118. 

In  a  divorce  suit,  the  costs  of  the  wife  payable 
by  the  husband  are  not  limited  to  the  amount 
paid  into  court  or  secured  by  the  husband  for 
that  pnipose.  Mohertson  v.  RoherUon  aAd  Fava- 
grattM  (No.  2),  6  P.  D.  119  ;  51  L.  J.,  P.  6  ;  45 
L.  T.  237  ;  29  W.  R.  880— C.  A. 

In  a  divorce  suit  the  usual  order  had  been  ob- 
tained for  securing  the  wife^s  costs  of  tiie  hear- 
ing, and  there  had  been  no  appeal  from  that 
Older,  and  no  further  costs  were  asked  for  at  the 
hearing.  Subsequently  the  case  of  Robertson  v. 
RoherUon  (jsupra^  was  decided  in  the  Court  of 
Appeal,  and  the  Divorce  Court  was  thereupon 
asked  to  order  payment  of  the  wife's  full  costs. 
Application  refused.  Smith  v.  Smith,  Major 
and  Child,  7  P.  D.  84  ;  51  L.  J.,  P.  31  ;  46  L.  T. 
696  ;  30  W.  R.  688. 

Dooiiion  Postponed  till  after  Taxation.] 

— In  future  if  in  a  divorce  suit  in  which  a  wife 
is  found  guilty  the  court  is  asked  to  oxder  pay- 
ment of  her  full  costs,  the  court  will  postpone 
its  decision  until  after  her  bill  of  costs  has  been 
taxed.-  The  case  of  Robertson  v.  Robertson 
(supra")  referred  to.    lb. 


Applieation  to  Dioniis  Petition.] — Where 
a  wife  has  petitioned  against  the  husband 
and  the  proceedings  are  ended,  before  hearing, 
by  her  return  to  cohabitation,  the  petition  wUl 
be  dismissed,  on  the  husband's  appUcation, 
only  on  payment  of  taxed  costs.  Cooper  v. 
C4wver,  3  S.  &  T.  392  ;  33  L.  J.,  Mat  71  ;  10 
L.  T.  275. 

A  suit  having  been  instituted  on  the  part  of  a 
wife  for  a  dissolution  of  her  marriage,  in  which 
the  husband  had  appeared  and  answered,  an  ap- 
plication was  made  on  his  behalf  that  the  peti- 
tion should  be  dismissed  on  an  affidavit  of  the 
wife  that  the  suit  had  been  improperly  insti- 
tuted, and  that  she  had  returned  to  cohabita- 
tion. The  court  ordered  such  application  to 
stand  over  until  the  wife's  attorney  had  had  an 
opportunity  to  tax  his  costs  and  enforce  them 
against  the  husband.  I>isBon  v.  IHxon,  2  L.  R., 
P.  253  ;  40  L.  J.,  Mat  38  ;  25  L.  T.  135  ;  19 
W.  R.  787. 

Taxation  of— Oonoral  Prinoiples.]— The  gene- 
ral principles  of  taxing  costs  against  a  husband 


in  matrimonial  suits  are  the  same  as  in  other 
causes.  The  rule  of  the  ecclesiastical  courts  not 
to  allow  more  than  two  counsel  on  taxation,  is 
not  applicable  where  the  evidence  is  oral  in  open 
court.  Suggate  v.  Suggate,  1  8.  &  T.  497  ;  8 
W.  R.  178. 

Where  a  London  attorney  conducts  the  suit, 
no  expenses  of  a  local  attorney  will  be  allowed 
against  the  husband.    lb. 

In  taxing  costs  incurred  by  a  wife  in  a  pro- 
ceeding against  her  husband,  the  registrar  will 
satisfy  himself  whether  the  attorney  for  the 
wife  had  or  had  not  reasonable  grounds  for 
bringing  the  several  matters  pleaded  before  the 
court.  If  he  had,  he  will  be  allowed  all  proper 
costs  of  proving  such  matters,  even  although  the 
decision  of  the  court  on  some  of  them  may  be 
against  the  wife.  Allen  v.  Allen  and  D''Arey,  2 
S.  &  T.  107 ;  30  L.  J.,  Mat.  9 ;  7  Jur.,  N.  S.  103  ; 
3  L.  T.  480  ;  9  W.  R.  389. 

The  principle  of  taxation  of  costs  in  matri- 
monial suits  is  as  between  party  and  party,  but 
not  as  between  party  and  party  in  the  common 
law  courts.  The  costs  of  issues  found  against 
the  wife  will  not  be  allowed  her  unless  they  have 
been  vexatiously  and  improperly  put  upon  the 
record.     lb. 

The  number  of  witnesses  whose  expenses  are 
to  be  allowed,  is  a  question  for  the  discretion  of 
the  registrar,  who  should  allow  the  expenses  of 
such  as  there  was  reasonable  ground  for  calling 
or  subpoenaing.    lb. 

The  reasonable  expenses  of  journeys  and  in- 
quiries taken  and  instituted  for  the  purpose  of 
procuring  information  should  also  l^  allowed. 
lb. 

For  fnrthor  Time  to  Answer.] — Costs  of  an  ap- 
plication for  further  time  to  answer  on  behalf  of 
a  wife  will,  as  a  general  rule,  not  be  taxed 
against  the  husband.  Nor  costs  of  a  motion  for 
the  husband  to  attend  and  be  examined  on  the 
wife's  petition  for  alimony,  and  his  answer  on 
oath  thereto,  where  the  result  of  his  examina- 
tion is  to  establish  the  truth  of  his  answer  on 
oath.  Harding  v.  Harding  and  Lance,  2  B.  & 
T.  549  ;  31  L.  J.,  Mat  76 ;  6  L.  T.  692 ;  10 
W.  R.  811. 

Bpooial  Jury.] — Semble,  that  when,  upon  the 
application  of  a  wife,  a  cause  is  tried  by  a 
special  jury,  the  court  may,  in  its  discretion, 
refuse  to  allow  the  wife  the  costs  of  the  special 
jury.    Soott  v.  Scott,  32  L,  J.,  Mat  40. 

For  further  Partionlars.] — Costs  of  an  unsuc- 
cessful opposition  by  a  wife  to  a  motion  for  fur- 
ther particulars  of  the  charges  in  her  petition 
for  dissolution  of  marriage  against  her  husband 
will  not  be  allowed  her,  Hepworth  v.  Hepworth, 
30  L.  J.,  Mat  253. 

ProTious  to  Commenoemont  of  Bnit — Profes- 
sional Attendanoos.] — An  order  having  been 
made,  during  the  progress  of  a  suit  for  judicial 
separation  by  a  wife,  that  her  costs  should  be 
taxed,  as  against  the  husband,  the  registrar  dis- 
allowed, first,  all  charges  incurred  previously  to 
the  commencement  of  the  suit ;  and  secondly, 
charges  for  attendances  by  the  solicitor  on  her 
father,  alleged  to  have  been  necessary  in  conse- 
quence of  her  illness  : — Held,  that  this  taxation 
was  right,  inasmuch  as  by  the  practice  of  the 
ecclesiastical  courts  charges  incurred  before  the 
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commenoement  of  the  proceedings  and  atten- 
dances of  a  proctor,  unless  on  his  client  person- 
ally, were  never  allowed  as  between  party  and 
party.  Dickens  v.  Dickens,  2  S.  &  T.  103 ;  28 
L.  J.,  Mat.  94. 

Connsers  Fees.] — Term  refresher  fees  will  be 
allowed.    Stoate  v.  Stoate,  30  L.  J.,  Mat.  214. 

The  fee  of  counsel  for  advising  on  the  suffi- 
ciency of  an  answer,  which  is  special,  and  not  a 
mei'e  traverse  of  the  allegations  in  a  wife's  peti- 
tion, will  be  allowed.  Mejpworfh  v.  Hepworth^ 
30  L.  J.,  Mat.  253. 

When  an  application  is  made  in  court  which 
might  have  been  made  in  chambers,  the  appli- 
cant, if  successful,  is  only  entitled  to  such  costs 
as  would  have  been  incurred  in  chambers.  Higgs 
v.  Higgs  and  Hopkins^  32  L.  J.,  Mat.  64. 

Husband  not  Appearing.] — In  a  suit  for  dis- 
solution of  marriage,  the  husband,  having  no  de- 
fence, did  not  enter  an  appearance,  and  a  decree 
nisi  was  made  against  him.  The  court  gave  him 
permission  to  attend  before  the  registrar  on  the 
taxation  of  his  wife's  costs.  Letts  v.  LettSy  2 
\j»  R.,  P.  16. 

Enforcing  Payment-^Poyerty  of  Husband.] — 

The  court  will  make  an  order  for  the  taxation 
and  payment  of  a  wife's  costs  against  the 
husband,  notwithstanding  his  apparent  inability 
to  pay  them.  Ward  v.  Ward,  1  S.  &  T.  484  ;  29 
L.  J.,  Mat  17. 

The  inability  of  a  husband  to  deposit  in  the 
registry,  or  give  security  for  a  sum  of  money  to 
defray  the  wife's  costs  of  the  hearing  pursuant  to 
order,  is  no  ground  for  refusing  an  attachment 
against  him  for  non-compliance  with  the  order. 
Hepworth  v.  Ifepicorth,  2  S.  &  T.  414  ;  31  L.  J., 
Mat.  18  ;  5  L.  T.  365  ;  10  W.  R.  195. 

Subsequent  Bankruptcy  of  Husband.] — 

Where  an  order  was  made  that  the  suit  be  stayed 
until  the  wife's  costs  were  paid,  the  court  held 
that  the  subsequent  bankruptcy  of  the  petitioner 
did  not  cancel  or  vacate  it,  and  refused  to  allow 
the  petition  to  be  heard  until  t-he  respondent 
was  put  in  a  position  to  defend  herself.  MorrU 
V.  Morris  and  Morris^  15  L.  T.  545. 

To  Wife's  Proctor.] — The  court  made  an 

order  for  payment  of  a  wife's  costs  to  her 
proctor,  in  a  suit  for  judicial  separation.  Tliomas 
V.  Thomas,  2  S.  &  T.  64  ;  2  L.  T.  390  ;  8  W.  R. 
476. 

A  demand  for  payment  of  costs  having  been 
personally  made  on  the  respondent  by  a  person 
on  behalf  of  the  petitioner's  proctor,  a  receipt 
for  the  costs,  signed  by  the  proctor,  being  at  the 
same  time  shewn  to  the  respondent,  is  sufficient 
to  found  an  order  for  an  attachment.    lb, 

Von-Payment  of  Husband — Suit  Stayed.] 

— A  wife  having  obtained  an  order  upon  her 
husband  to  pay  to  her  or  her  attorney  a  certain 
amount  of  taxed  costs,  endeavoured  to  enforce 
such  order  by  a  fi.  fa,,  but  failed  in  recovering 
them.  The  court  ordered  the  proceedings  in  the 
divorce  suit  to  be  stayed  until  the  taxed  costs 
had  been  paid  by  the  husband,  but  would  not 
extend  the  order  to  the  expenses  incurred  in  the 
suing  out  and  execution  or  the  fi.  fa.  Keane  v. 
Keane,  3  L.  R.,  P.  52  ;  42  L.  J.,  M.  12  ;  27  L.  T. 
768 ;  21  W.  R.  248. 


When  the  husband  is  petitioner,  and  does  not 
comply  with  an  order  to  give  security,  the  court 
will  stay  the  suit.    Hepworth  v.  Hspworth,  supra. 


Attachment  Sefued.] — The  court  refused 


to  grant  an  attachment  against  a  husband  for 
non-payment  of  costs  incurred  on  behalf  of  the 
wife,  in  a  suit  instituted  by  her  for  judicial  sepa- 
ration, on  the  ground  of  his  alleged  cruelty, 
when  it  appear^  that  the  husband  had  been 
compelled  to  separate  from  her  several  months 
before  the  institution  of  the  suit  in  consequence 
of  her  drunkenness  and  violence,  and  had  not 
the  means  of  complying  with  the  order  for  pay- 
ment. Holland  v.  Holland,  34  L.  J.,  Mat.  65  ; 
11  L.  T.  750;  13  W.  R.  505. 

Intervention  of  Queen's  Proctor.] — The  inter- 
vention of  the  Queen's  proctor  after  a  wife  has 
obtained  a  decree  nisi  does  not  affect  her  right 
to  the  costs  of  the  suit.  Gladstoiw  v.  Gladstone^ 
3  L.  R.,  P.  260  ;  44  L.  J.,  Mat.  46  ;  32  L.  T.  404  ; 
23  W.  R.  637. 

o.  Of  Co-Bespondent. 

Dismissal  of  Petition.] — In  a  suit  by  a  husband 
for  dissolution  of  marriage,  the  co-respondent 
appeared,  but  filed  no  answer.  Upon  a  motion 
by  the  petitioner  for  the  dismissal  of  the  petition, 
as  against  the  co-respondent,  on  the  ground  that 
there  was  no  evidence  against  him  : — Held,  that 
the  application  could  only  be  granted  upon  pay- 
ment of  the  co-respondent's  costs.  ISmith  v. 
Smith  and  Millet,  33  L.  J.,  Mat.  11. 

Where  the  jury  was  dischai*ged  without  giving 
a  verdict,  and  the  petitioner  did  not  proceed  to 
a  second  trial,  but  allowed  his  petition  to  be  dis- 
missed, the  court,  under  the  peculiar  circum- 
stances of  the  case,  declined  to  order  him  to  pay 
the  co-respondent's  costs.  Bancroft  v,  Bancroft 
and  Rumney,  34  L.  J.,  Mat  144, 

In  a  suit  by  a  husband  for  dissolution,  the  jury 
was  discharged  without  giving  a  verdict;  the 
petitioner  did  not  go  to  a  second  trial,  and  the 
petition  was  dismissed.  There  was  no  evidence 
connecting  the  co-respondent  with  the  respon- 
dent, except  that  of  two  witnesses,  who  swore  to 
acts  of  adultery,  but  whose  evidence  did  not 
satisfy  the  jury  that  adultery  had  been  com- 
mitted. The  court  condemned  the  petitioner  in 
the  co-respondent's  costs.  Whit  more  v.  Whit- 
more  and  Brettell,  1  L.  R.,  P.  25  ;  35  L.  J.,  Mat. 
32. 

Verdict — Second  Trial.] — On  the  trial  of 

the  issues  in  a  husband's  suit  for  dissolution  of 
marriage,  no  witnesses  were  called  by  the  re- 
spondent or  the  co-respondent ;  and  the  jury 
being  unable  to  agree,  was  discharged  without 
giving  a  verdict.  When  the  issues  came  on  for 
trial  a  second  time,  witnesses  were  called  by  the 
co-respondent,  and  the  jury  found  a  verdict  of 
not  guilty.  The  court  refused  to  condemn  the 
petitioner  in  the  co-i-espondent's  costs  of  the 
first  trial.  Wight  v.  Wight  and  Field,  1  L.  R., 
D.  368  ;  36  L.  J.,  Mat.  129  ;  16  L.  T.  300. 

The  insertion  in  a  petition  of  a  claim  for 
damages  does  not  deprive  the  court  of  the  power 
to  make  such  order  as  to  costs  as  may  seem  just, 
given  by  20  &  21  Vict.  c.  85,  s.  61.  West  v.  West 
and  Parker,  2  L.  R.,  P.  196  ;  40  L.  J.,  Mat.  11  T 
23  L.  T.  786  ;  19  W.  R.  392. 

On  the  trial  of  an  issue  of  adultery  the  alleged 
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adtUteier  was  called  as  a  witness,  and  dimply 
denied  the  charge  without  entering  into  any 
details  or  offering  any  explanation  of  his  con- 
dact.  The  jary  was  unable  to  agree  upon  their 
yerdict,  and  the  issue  was  tried  a  second  time. 
On  the  second  trial  the  alleged  adulterer  was 
again  examined,  and,  besides  denying  the  adul- 
tery, entered  into  full  details  and  explained  his 
conduct  The  jury  found  that  he  was  not  guilty 
of  the  charge.  The  court  refused  to  condemn 
the  husband  in  his  costs,  on  the  ground  that  by 
his  suspicious  conduct  and  by  his  reticence  on 
the  first  triid  he  had  contributed  to  put  the 
husband  to  the  expense  of  a  second  triaL    lb, 

Onilty  of  Imprndent  Conduet.] — ^When  the 
co-respondent  has  acted  with  imprudence  with 
a  person  whom  he  knew  to  be  a  married  woman, 
the  court  will  leave  him  to  pay  his  own  costs. 
Carstairs  v.  Carttaira  and  Dickenson,,  3  S.  &  T.  538. 

The  jury  found  that  the  respondent  had  been 
guilty  of  adultery,  but  that  tnere  was  not  suffi- 
cient evidence  against  the  co-respondent.  The 
oo-re8pondent*s  conduct  having  been  such  as  to 
lead  to  a  reaeonable  suspicion  in  the  mind  of  the 
petitioner  that  he  had  been  guilty  of  adultery, 
the  court  refused  to  allow  him  his  costs.  MoJnn- 
gon  v.  MoMiuon  and  Oamhle^  32  L.  J.,  Mat.  210. 

When  an  improper  intimacy  had  been  carried 
on  between  a  co-respondent  and  the  respondent, 
the  co-respondent  was  ordered  to  pay  his  own 
costs,  although  there  was  no  evidence  of  adultery, 
and  the  petition  was  dismissed.  Wmscom  v. 
Wimeom  and  Plowden,  3  S.  &  T.  380  ;  33  L.  J., 
Mat.  45  ;  10  Jur.,  N.  S.  321  ;  10  L.  T.  100 ;  12 
W.  R.  635. 

Proof  of  Charges  against  Betpondant.]  —  A 
husband  petitioned  for  a  dissolution  of  his  mar- 
riage on  the  ground  of  the  adultery  of  his  wife 
with  the  co-respondent,  which  on  the  hearing 
was  proved ;  but,  in  addition,  the  co-fespondent 
also  proved  that  the  petitioner  had  himself  been 
guilty  of  incestuous  adultery ;  the  petition  was 
dismissed :  —  Held,  that  although  the  co-re- 
spondent was  liable  for  the  costs  of  proving  the 
wife*s  adultery,  he  was  entitled  to  oe  paid  the 
costs  of  the  issue  against  the  husband  on  which 
he  had  succeeded.  Conradi  v.  dmradi  and 
Flashman.  1  L.  R.,  P.  63  ;  35  L.  J.,  Mat.  49  ;  14 
L.  T.  170  ;  14  W.  R.  689. 

In  a  suit  for  dissolution  of  marriage,  tried 
before  the  judge  ordinary  and  a  common  jury, 
the  latter  found  that  the  respondent  and  co- 
respondent had  committed  adultery  together, 
that  the  petitioner  had  condoned  such  adultery, 
and,  further,  that  the  petitioner  had  connived  at 
his  wife's  adultery  with  another  person,  and 
they  assessed  the  damages  at  one  farthing.  The 
court  dismissed  the  petition,  and  ordered  the 
petitioner  to  pay  the  costs  of  the  respondent 
and  of  the  co-respondent.  Adams  v.  Adams  and 
outer,  1  L.  R.,  P.  333 ;  36  L.  J.,  Mat.  62 ;  16 
L.  T.  69. 

Boerea  Visi  reyersed  on  Qnaen's  Proctor  Inter- 
▼ening.] — It  was  proved  that  after  marriage  the 
husband  had  led  a  profligate  life  : — Held,  decree 
to  be  reversed,  including  that  part  of  it  which 
condemned  the  co-respondent  in  costs.  Ravens- 
croft  V.  Eavenscroftj  2  L.  R.,  P.  376  ;  41  L.  J., 
Mat.  28  ;  26  L.  T.  266  ;  20  W.  R.  448. 

Seenrity  for  Cotta.] — In  a  petition  for  dissolu- 


tion of  marriage,  the  husband,  who  was  an  un- 
certificated bankrupt,  claimed  damages.  Upon 
application  by  the  co-respondent : — Held,  that 
unless  the  claim  for  damages  was  withdrawn  the 
petitioner  must  give  security  for  the  costs  of  the 
action.  Smith  v.  Smith  and  Pallt,  7  P.  D.  227  ; 
47  L.  T.  355  ;  31  W.  R.  124. 


d.    Against  Co-Bespondent. 

When  Allowed.]— The  court  may  order  the 
costs  of  the  proceedings  to  be  paid  by  a  co- 
respondent where  the  adultery  is  established, 
although  the  petitioner  may  not  have  prayed  for 
such  costs.  Fi7ilay  v.  Finlay  and  Mvdall,  30 
L.  J.,  Mat.  104  ;  S,  P.,  OoldmnUh  v.  Goldsmith, 
Dalrymple,  Kieholls,  and  Woolay,  31  L.  J., 
Mat.  163. 

A  co-respondent  having  put  in  no  answer  is  not 
entitled  to  be  heard  on  the  question  of  costs. 
Tonrle  v.  Tourle,  1  S.  &  T.  176. 


Adultery  of  Petitioner  after  Deoree  Visi] 


— ^No  ground  for  reversing  a  decree  condemning 
the  co-respondent  in  costs.  Hulse  v.  HuUe  and 
Tavemor,  2  L.  R.,  P.  367  ;  41  L.  J.,  Mat.  19 ;  25 
L.  T.  764  ;  20  W.  R.  447. 

Knowledge  that  Sespondent  was  Mar- 

ried.  1 — ^A  co-respondent  appeared  and  denied 
the  charge  of  adultery,  and  alleged  condonation 
and  adultery  on  the  part  of  the  petitioner.  There 
was  evidence  that  the  respondent  and  co-respon- 
dent had  on  several  occasions  cohabited,  and  that 
she  became  pregnant  in  consequence  ;  but  there 
was  no  evidence  that  the  co-respondent  had  been 
aware  that  she  was  married.  The  evidence  in 
support  of  the  co-respondent's  plea  of  condo- 
nation, and  the  counter-charge  of  adultery  was 
very  insuificient.  The  court  granted  a  decree 
nisi,  refusing  to  condemn  the  .co-respondent  in 
the  costs  of  the  issue  of  his  adultery  with  the 
co-respondent,  but  condemned  him  in  the  costs 
of  the  issues  raised  by  his  other  pleas.  Howe  v. 
Howe,  15  W.  R.  498. 

When  a  petitioner  had  lived  separately  from 
the  respondent  for  several  years  iniconsequence  of 
her  intemperance,  and  during  the  separation  and 
prior  to  the  adultery  proved,  she  had  been  lead- 
ing an  abandoned  life,  the  court,  notwithstanding 
that  the  co-respondent  must  have  known  that 
the  respondent,  when  he  committed  the  adul- 
tery, was  a  married  woman,  refused  to  condemn 
him  in  costs.  Nelson  v.  Nelsan  and  Howso7i,  1 
L.  R.,  P.  510. 

The  court  will  not  condemn  a  co-respondent  in 
costs  where  it  is  not  proved  that  at  the  time  his 
connexion  with  the  wife  commenced  he  knew  she 
was  a  married  woman.  Prishe  v.  Priske  and 
Golhy,  29  L.  J.,  Mat.  195. 

But  costs  were  given  against  the  co-respondent, 
who  knew  that  the  respondent  was  a  married 
woman,  though  the  husband's  conduct  towards 
his  wife  was  remiss.  JBadcock  v.  JBadooch,  1  S. 
&  T.  188. 

The  exercise  of  the  discretion  as  to  costs 
vested  in  the  court  depends  upon  the  opinion 
of  the  court  as  to  the  conduct  of  all  the  parties 
in  each  case  ;  and  even  if  it  is  proved  that  the 
co-respondent  knew  the  respondent  to-be  a 
married  woman  when  the  adultery  was  com- 
mitted, it  does  not  necessarily  follow  that  he 
will  be  condemned  in  the  whole  of  the  costs. 
Codrington  v.    Codrington    a7id     Anderson,  4 
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the  case,  refused  to  condemn  the  co-respondent 
in  costs  other  than  those  occasioned  bj  the  issue 
of.  adultery  raised  by  his  answer,  and  found 
against  him.  Codrtngton  v.  Cttdrin^ton  and 
Anderson,  4  S.  &  T.  63  ;  34  L.  J.,  Mat.  60  ;  11 
Jur.,  N.  S.  286  ;  13  W.  R.  627. 

As  a  general  rule,  when  a  dissolution  of  mar- 
riage is  decreed  on  the  ground  of  a  wife's  adul- 
tery, the  co-respondent  will  be  condemned  in  all 
the 'Costs,  as  well  those  of  the  respondent  as 
those  of  the  petitioner.  Evans  v.  Etans,  1  S.  &  T. 
328  ;  28  L.  J.,  Mat.  136  ;  5  Jur.,  N.  S.  606. 

At  the  hearing  the  adultery  of  the  respondent 
with  the  co-respondent  was  proved,  but  as  the 
adultery  of  the  petitioner  was  also  proved,  the 
petition  was  dismissed,  and  an  order  made  con- 
demning the  co-respondent  in  the  costs  Incurred 
by  the  petitioner  m  proving  bis  adultery  with 
the  respondent : — Held,  that  this  order  comprised 
all  the  expenses  incidental  to  the  filing  and  pro- 
secution of  the  petition  so  far  as  they  related  to 
the  adultery  of  the  co-respondent.  Baker  v. 
Baker,  36  L.  J.,  Mat.  119. 


S.  &  T.  63 ;  34  L.  J.,  Mat.  60 ;  11  Jur.,  N.  S. 
286  ;  13  W.  B.  527. 

When  a  respondent  in  her  answer  charged  the 
petitioner  with  wilful  neglect  and  misconduct, 
and  that  charge  was  negatived  by  the  verdict  of 
the  jury,  and  a  decree  was  g^ranted  on  the  ground 
of  her  adultery  with  the  co-respondent  and  with 
another  person  who  was  not  a  party  to  the  suit, 
the  court,  being  of  opinion  that  the  conduct  of 
the  petitioner  had  been  such  as  to  invite  reason- 
able challenge,  refused  to  condemn  the  co-respon- 
dent in  the  whole  of  the  costs  of  the  suit,  and 
condemned  him  in  those  costs  only  which  had 
been  incurred  in  proving  the  respondent's  adul- 
tery with  him.    lb, 

Xiseondiiot  on  Part  of  Husband.] — ^Where  a 
wife's  conduct  has  been  profligate,  and  that  to 
the  husband's  knowledge,  before  the  adultery 
committed  with  the  co-respondent,  the  latter 
will  not  be  liable  to  costs.  Boyd  v.  Boyd  and 
CoUins,  1  S.  &  T.  662  ;  8  W.  R.  160. 

Where  the  adultery  of  the  wife  is  proved,  but 
the  petition  is  dismissed  on  account  of  the  hus- 
band's marital  misconduct,  the  co-respondent  will 
not  be  condemned  in  costs,  nor  will  he  be  allowed 
his  costs.  Seddon  v.  Seddon,  2  S.  &  T.  640  ;  31 
L.  J.,  Mat.  101  ;  7  L.  T.  263. 

Where  damages  were  claimed  from  a  co-re- 
spondent, and  it  appeared  that  the  respondent 
was  leading  an  abandoned  life  when  the  co-re- 
spondent made  her  acquaintance,  and  there  was 
evidence  raising  a  strong  suspicion  that  the 
petitioner  must  have  been  aware  of  that  fact : 
— Held,  that  the  co-respondent  ought  not  to  be 
condemned  in  costs,  on  the  ground  that  the 
claim. for  damages  was  under  the  circumstances 
improper.  Manton  v.  Manton  and  Stevens,  4 
S.  &  T.  159 ;  34  L.  J.,  Mat.  121  ;  11  Jur.,  N.  S. 
863. 

A  co-respondent  found  to  have  been  guilty  of 
adulteiy  is  not,  as  a  matter  of  course,  relieved 
from  payment  of  the  costs  of  that  issue,  merely 
by  reason  of  the  husband  having  been  guilty  of 
such  adultery  as  to  induce  the  court  to  dismiss 
the  petition.  Bremner  v.  Bremner  and  Brett, 
33  L.  J.,  Mat.  202  ;  10  L.  T.  99  ;  12  W.  R. 
444. 

Petition  Dismissed — Co-Sespondent  Onilty.] — 
If  a  petition  against  a  wife  is  dismissed  on  any 
grounds,  she  will  be  entitled  to  her  full  costs  ; 
and  even  although  the  adultery  with  the  co- 
respondent is  proved,  he,  the  co-respondent,  will 
not  be  liable  to  costs  under  these  circumstances. 
Ooode  V.  Goode  and  Hanson,  30  L.  J.,  Mat.  105 ; 
7  Jur.,  N.  S.  317. 

What  CoftB.] — On  a  petition  for  dissolution  of 
marriage  the  court,  if  the  adultery  is  proved,  has 
power  to  order  all  the  costs  of  the  proceedings 
to  be  paid  by  the  co-respondent,  although  the 
court  does  not  decree  dissolution  of  the  mar- 
riage. Forster  v.  Forster  and  Berridge,  In  re, 
3  S.  &  T.  144  ;  10  Jur.,  N.  S.  254. 

The  question  of  costs  is  in  the  discretion  of 
the  court  in  the  circumstances  of  each  case  ;  and 
where  the  petitioner  obtained  a  verdict,  estab- 
lishing— first,  the  adultery  of  the  respondent  and 
co-respondent ;  secondly,  the  adultery  of  the 
respondent  with  a  person  other  than  the  co- 
respondent ;  and,  thirdly,  the  petitioner's  inno- 
cence of  the  charge  brought  against  him  by  the 
respondent — the  judge,  in  the  circumstances  of 


Of  First  Trial.]— A  jury  being  unable  to 

agree,  was  discharged  without  giving  a  verdict, 
and  a  decree  was  pronounced,  condemning  the 
co-respondent  in  costs,  but  the  court  refused  to 
incluae  in  these  costs  the  costs  of  the  first 
trial.  Wood  v.  Wood  and  Stanger,  1  L.  R.,  P. 
467  ;  37  L.  J.,  Mat.  26  ;  18  L.  T.  110  ;  16  W.  R. 
568. 


Of  Applieation  to  Deal  with  Settlements.] 


— ^A  co-respondent  is  liable  to  costs  of  a  success- 
ful application  to  deal  with  property  under 
settlement,  but  if  part  of  such  an  application 
fails,  and  the  costs  of  that  part  can  be  separated 
from  the  other  costs,  they  ought  not  to  be  thrown 
on  the  co-respondent.  Stone  v.  J^one  and 
Broumrigg,  10  L.  T.  140. 

When  a  co-respondent  is  condemned  in  costs, 
he  is  liable  for  the  costs  of  the  petitioner  and 
respondent  incurred  in  obtaining  an  alteration 
of  a  marriage  settlement.  6riU  v.  CHll  and 
Hogg,  10  L.  T.  107. 

e.  Of  Qaeen*8  Proctor  and  other 
Interreners. 

Entitled  to,  on  preying  Ck^llnsion.  J—- The  right 
of  the  Queen's  proctor  to  costs,  under  23  &  24 
Vict.  c.  144,  s.  7,  is  confined  to  cases  of  collusion. 
Lautour  v.  Queen's  Proctor,  10  H.  L,  Cas.  686  ; 
83  L.  J.,  Mat.  89;  10  Jur.,  N.  S.  325  ;  10L.T. 
611 ;  12  W.  R.  611. 

Though  the  Queen's  proctor  may  fail  to  esta- 
blish a  charge  of  collusion,  the  court  will  not 
order  the  costs  to  be  paid  by  the  crown  if  the 
petitioner's  conduct  has  been  such  as  to  justify 
the  intervention.  Jessop  v.  Jessop,  2  S.  &  T.  301  ; 
30  L.  J.,  Mat.  193  ;  7  Jur.,  N.  S.  609 ;  4  L.  T. 
208  ;  9  W.  R.  640. 

The  Queen's  proctor  intervened  in  a  suit  for 
dissolution  of  marriage  and  pleaded,  charging 
the  petitioner  with  adultery  and  collusion.  The 
petitioner  traversed  both  charges,  but  before  the 
issues  were  tried  moved  the  court  to  dismiss  the 
petition.  The  Queen's  proctor  not  consenting, 
the  court  rejected  the  motion  on  the  g^und  that 
the  Queen's  proctor  would  be  entitled  to  his  costs 
if  he  established  collusion.  Joyce  v.  Joyee,  33 
L.  J.,  Mat.  200. 

Where  the  Queen's  proctor   intervened  and 
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charged  oollaeion,  that  material  facts  had  not 
been  bronght  before  the  court,  and  that  the  peti- 
tioner had  been  g^iltj  of  adultery,  and  at  the 
hearing  establish^  the  first  two  charges  and 
abandoned  the  last,  the  court  refused  to  'condemn 
the  petitioner  in  costs,  on  the  ground  that  he 
had  been  put  to  great  expense  in  preparing  to 
defend  the  charge  of  adultery.  Bar  ties  v.  Barnes 
and  Orimwade,  37  L.  J.,  Mat.  4  ;  17  L.  T.  286. 

IfiuiiOMMftil  laterrttLtion.] — On  motion  to 
make  decree  nisi  absolute,  the  Queen's  proctor 
intenrened,  but  the  court  made  the  decree  abso- 
late,  and  made  no  order  as   to   the    Queen's 

Eroctor's  costs,  (hx  v.  Oat,  2  S.  &  T.  806  ;  30 
u  J.,  Mat  265  ;  4  L.  T.  460  ;  9  W.  R.  924. 
The  court  has  no  power  to  condemn  the 
Qneen^s  proctor  in  the  costs  of  an  unsuccessful 
intervention  under  23  &  24  Vict  c.  114,  s.  7. 
WUsoH  V.  Wilsoj^,  1  L.  R.,  P.  180  ;  14  L.  T.  674 ; 
16  W.  R.  22. 

Vot  Appauing  in  hit  Ofllolal  Capacity.] — ^When 
the  Queen's  proctor  does  not  intervene  in  his 
official  capacity,  but  appears  as  one  of  the'pub- 
lic,  the  court  has  no  authority  to  award  to  him 
his  costs.  Boweit  v.  Bowen  and  Etans^  3  S.  &  T. 
530  ;  33  L.  J.,  Mat.  129  ;  13  W,  R.  109. 

How  prorided  for  whan  Suit  abandoned.] — 
When  a  decree  nisi  is  pronounced,  and  upon  the 
intervention  of  the  Queen's  proctor  the  decree 
absolute  is  abandoned,  and  also  the  suit,  and 
there  is  no  answer  by  the  petitioner  to  the  Queen's 
proctor's  plea,  or  payment  of  the  costs  of  the 
suit,  Uie  court  will  order  it  to  be  placed  in  the 
reserved  list  until  payment  of  the  Queen's  proc- 
tor's costs.  Collifu  V.  CoUtKS  and  Smith,  44  L.  T. 
31.     . 

Of  other  Interyeners.] — After  a  decree  nisi  for. 
a  dissolution  of  marriage,  affidavits  were  filed  by 
a  private  individual,  setting  out  facts  to  induce 
the  court  not  to  maike  the  decree  absolute.  At 
the  last  moment  the  intervener  withdrew  his 
opposition,  and  the  decree  was  made  absolute : — 
— Held,  that  the  court  has  no  power  to  condemn 
an  intervener  in  the  costs  of  his  intervention. 
Vivian  v.  Vivian  and  Waterford  (Marquis),  2 
L.  R.,  P.  100  ;  39  L.  J.,  Mat.  64 ;  23  L.  T.  267  ;  18 
yf»  R.  936. 

See  also  ante,  cols.  199  and  206. 


f.  Other  Katters  relating  to. 

Of  Xotiona.] — The  costs  of  a  party's  appear- 
ance on  a  motion  will  not  be  allowed  ii  such 
appearance  is  unnecessary,  although  he  may  have 
received  notice  to  appear  from  the  opposite  side. 
Frehofit  v.  IVehout  and  Penny,  30  L.  J.,  Mat. 
214. 

When  two  separate  motions  were  made  on  the 
same  day  for  an  attachment  against  a  husband, 
the  one  for  non-payment  of  costs,  and  the  other 
for  non-payment  of  alimony,  the  court  in  grant- 
ing an  attachment,  allowed  the  costs  of  only  one 
motion.     Watts  v.  Watts,  31  L.  J.,  Mat.  29. 

When  an  order  for  particulars  of  charges  of 
adaltery  is  obtained  upon  motion  in  court  in- 
stead of  by  summons  in  chambers,  the  extra  costs 
thus  occasioned  will  not  be  allowed.  Uiggs  v. 
Higgs  and  Sophim,  11  W.  R.  164. 


Beview  of  Taxation.]— The  proper  mode  of 
reviewing  a  taxation  of  costs  is  by  moving  for 
a  rule  to  shew  cause  why  the  taxation  should 
not  be  reviewed,  and  not  by  act  on  petition. 
Dickens  v.  DieJu^is,  28  L.  J.,  Mat.  94. 

The  court  will  not  interfere  with  the  discretion 
of  the  registrar  in  respect  of  particular  items 
allowed  or  disallowed  on  taxation,  unless  it  can 
be  shewn  that  the  taxation  proceeded  on  an 
erroneous  principle.  CiwJte  ▼.  Cooke,  3  S.  &  T. 
374  ;  33  L.  J.,  Mat.  79  ;  lO  L.  T.  141. 

Remedy  for  Coita.]— The  provisions,  relating 
to  costs,  contained  in  the  Matrimonial  Causes 
Acts,  1857  and  1868,  and  the  Rules  of  Court, 
1866,  made  under  those  acts,  provide  a  remedy 
for  the  recovery  of  costs  concurrently  with,  and 
not  in  substitution  for,  the  provisions  of  the 
common  law.  Ottaway  v.  Hamilton,  3  C.  P.  D. 
393  ;  47  L.  J.,  C.  P.  725  ;  38  L.  T.  926  ;  26  W.  R. 
783— C.  A. 

StayingiProceedingB  for  Von-Payment] — Non- 
payment of  the  costs  of  a  suit  for  dissolution  of 
marriage,  in  which  the  husband,  the  petitioner, 
has  failed,  is  not  a.  g^und  for  staying  proceed- 
ings in  a  suit  by  him  for  dissolution  on  the 
ground  of  fresh  adultery.  Yeatman  v.  Teat- 
man  and  Rummell,  39  L.  J.,  Mat.  37 ;  21  L.  T. 
647  ;  18  W.  R.  232. 

Enforcing  Payment— ]>eath  of  Petitioner.] — 
After  a  decree  absolute  had  been  made  for  a 
dissolution  of  his  marriage  with  his  wife,  to- 
gether with  an  order  for  costs  against  the  co- 
respondent, but  before  such  costs  had  been  taxed, 
the  husband  died: — Held,  that  his  representative 
was  entitled,  under  33  k  34  Vict,  c.  28,  s.  19,  to 
enforce  such  order  for  costs  against  the  co-respon- 
dent. Hawks  V.  Hawks  or  Hawkes  v.  Hawkes 
and  Fmwiok,  1  P.  D.  137  ;  46  L.  J.,  P.  41  ;  34 
L.  T.  659  J  24  W.  R.  489. 

By  Attachment.] — An  omission  to  indorse  on 
a  writ  of  attachment  for  non-payment  of  costs 
the  amount  of  the  costs,  is  a  mere  irregidarity, 
which  will  be  waived  by  delay  in  applying  to 
the  court  to  set  aside  the  writ.  Pearson  v. 
Pearson,  2  8.  &  T.  646 ;  31  L.  J.,  Mat.  102 ; 
8  Jur.,  N.  B.  168  ;  6  L.  T.  772  ;  10  W.  R.  410. 

The  court  will  not  grant  an  attachment  for 
non-payment  of  costs  unless  the  original  order 
for  payment  has  been  served  upon  the  party 
liable  by  shewing  the  same  to  mm.  Davies  v, 
Davies  and  Dolby,  2  S.  &  T.  437  ;  31  L.  J.,  Mat. 
104;  6  L.  T.  163 ;  10  W.  R.  447 ;  S.  P.,  Parr 
V.  Parr  and  White,  32  L.  J.,  Mat.  90  ;  11  W.  R. 
550. 

Where  an  original  order  has  been  filed  in  the 
registry,  the  court,  upon  an  affidavit  of  &cts,  will 
direct  it  to  be  delivered  out  for  the  purpose  of 
service.    Ih. 

The  court  granted  an  attachment  for  non-pay- 
ment of  costs,  after  substituted  service  of  the 
order  for  payment.  Miller  v.  Miller  and  Hick4, 
31  L.  J.,  Mat.  166. 

An  attachment  will  not  be  granted  for  non-  * 
payment  of  costs  pursuant  to  an  order,  unless  a 
copy  of  the  order  is  annexed  to  the  affidavit  of 
service.    Bushy  v.  Bushy,  2  S.  &  T.  383  ;  30  L.  J., 
Mat.  172  ;  6  L.  T.  137. 

After  a  decree  for  dissolution  of  marriage  with 
costs  against  the  co-respondent,  and  an  order  for 
the  payment  of  such  costs,  an  attachment  was 
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solution  the  respondent's  counsel  withdrew  their 
opposition  after  a  few  witnesses  had  been  called. 
Tne  registrar  disallowed  the  costs  of  several  wit- 
nesses who  were  in  attendance,  but  not  called, 
and  also  disallowed  maintenamce-money  for  the 
witness  on  wl^om  the  proof  of  the  wife's  case 
chiefly  depended.  The  court  confirmed  the  re- 
gistrar's report  on  the  latter  point,  but  on  the 
ground  that  the  case  was  one  which,  from  the 
circumstances,  required  to  be  well  proved, 
allowed  the  expenses  of  the  witnesses  who 
were  not  called.  Finney  v,  Finney,  21  L.  T. 
597. 


issued  against  the  co-respondent  for  non-pay- 
ment. The  person  who  haa  been  cited  and  served 
with  the  process  and  notices  as  the  co-respondent 
throughout  the  suit,  moved  to  set  aside  the  at- 
tachment on  the  ground  that  his  surname  was 
misspelt,  and  one  of  his  christian-names  omitted 
in  the  citation,  and  process,  and  notices  : — Held, 
that  the  co-respondent  having  taken  no  step  to 
set  the  mistake  right  in  the  course  of  the  suit, 
could  not  at  the  last  moment  take  advantage  of 
it  to  invalidate  the  proceedings,  and  that  the 
order  for  an  attachment  must  stand.  Churchill 
v.  Churchill,  1  L.  R.,  P.  485  ;  37  L.  J.,  Mat.  41 ; 
17  L.  T.  619, 

Party  already  in  Cmtody.]— Where  a  party  is 
in  custody  under  an  attachment  for  non-pay- 
ment of  costs,  and  it  is  desired  to  charge  a  second 
attachment,  the  court,  in  accordance  with  the 
practice  of  the  Court  of  Chancery,  will,  upon 
motion,  direct  a  writ  of  habeas  to  issue  to  the 
person  having  custody  of  the  party ;  and,  on  the 
appearance  of  such  party,  he  will  be  charged  w^ith 
the  second  attachment.  Diehens  v.  Dickens,  2 
S.  &  T.  521  ;  31  L.  J.,  Mat.  59  ;  6  L.  T.  669  ;  10 
W.  B.  810. 

Enforeing  Decree  against  Married  Women.] — 
Where  the  court  had  condemned  defendants  in 
costs  and  had  made  an  order  upon  them  for  the 
payment,  it  refused  to  direct  an  attachment  to 
issue  against  them  for  non-compliance  with  that 
order,  on  their  stating  that  they  were  married 
women  and  had  no  separate  property.  Harrit  v. 
Bradbury,  31  L.  J.,  Mat.  86  ;  6  L.  T.  163. 

By  Ca.  sa.] — The  court  has  no  power  to  direct 
a  ca.  sa.  to  issue  for  costs,  a  ca.  sa.  not  being  a 
process  used  in  the  Court  of  Chancery.  Heame 
Y.  Heame,  29  L.  J.,  Mat.  168,  n. 

By  Sequefltratiom.! — ^A  sequestration  having 
been  issued  against  the  estate  of  M.,  who  was  a 
plaintiff  in  an  action  in  which  he  had  recovered 
651.  6s.  and  costs,  the  court  ordered  the  solicitor 
for  the  defendant  in  that  action  to  pay  that  sum 
into  the  registry,  not  to  be  paid  out  until  further 
order  ;  the  solicitor  to  have  notice  of  any  appli- 
cation respecting  it,  so  that  he  might  enforce  his 
lien  for  any  extra  costs  to  which  he  might  be  en- 
titled, and  to  be  indemnified  against  costs  which 
he  might  incur  in  enforeing  his  lien  beyond  the 
amount  of  the  fund.  Munt  v.  Munt,  31  L.  J., 
Mat.  134  ;  7  L.  T.  438. 

>  By  other  Meant.] — Where  a  party  to  a  suit 
has  failed  to  obey  an  order  for  flie  payment  of 
costs,  the  court  will  not  upon  his  application 
give  judgment  until  the  costs  arc  paid,  or  a 
valid  reason  for  their  non-payment  .given. 
Chichester  v.  Mure,  32  L.  J.,  Mat.  120  ;  11  W.  R. 
686. 

Commission  to  Examine  Witnesses.] — The  court 
having,  with  the  consent  of  husband  and  wife, 
made  an  order  for  a  joint  commission  to  issue 
•for  the  examination  of  witnesses  at  Rome,  di- 
rected the  husband  to  advance  to  the  wife  a  sum 
(the  amount  to  be  settled  by  the  registrar)  to 
enable  her  to  defray  the  expenses  of  the  commis- 
sion. Baily  v.  BaUy  and  Delia  Mecca,  2  S.  &  T. 
112;  30  L.  J.,  Mat.  47. 

— ^-  Ordinary  Witnesses.]— In  a  suit  for  dis- 


9.  Alimony  and  Maiktenakoe. 
a.  Pendente  lite, 
i.  Wlien  Obtainable  by  Wife. 

In  Ctoneral.] — In  allotting  alimony  pendente 
lite  the  wife  must  be  considered  as  innocent. 
Smith  V.  Smith  and  Tremeauw,  4  S.  &  T.  228  ,- 
32  L.  J.,  Mat.  91  ;  11  W.  R.  257 ;  S.  P., 
Crampton  v.  Oramptanand  Armstrong,  32  L.  J.» 
Mat.  142. 

Her  omission  to  file  an  answer  to  a  petition 
charging  her  with  adultery  is  no  ground  for  re- 
fusing to  allot  alimony  or  for  allotting  less  than 
the  usual  amount.    lb, 

Eifeet  of  Proteetion  Order  on.] — By  obtaining 
an  order  of  protection  of  her  property  or  earn- 
ings,  a  wife  does  not  deprive  herself  of  her  right 
to  alimony  pendente  lite,  in  a  suit  by  reason  of 
her  husband's  adultery,  subsequently  instituted 
by  her  for  dissolution  of  marriage.  JIakeunll  v. 
Hakewill,  30  L.  J.,  Mat.  254. 

Wife  in  Prison.] — A  wife  undergoing  a  sen- 
tence of  imprisonment  for  felony  is  entitled  to 
alimony  pendente  lite.  Kelly  v.  Kelly,  4  S.  &  T. 
227  ;  32  L.  J.,  Mat.  181  ;  11  W.  R.  958. 

After  Proof  of  Adultery.] — In  a  suit  for 
dissolution  of  marriage  on  the  ground  of  a  wife's 
adultery,  alimony  pendente  lite  will  be  allotted  to 
the  wife  at  any  time  before  the  case  comes  on 
before  the  full  court,  even  though  on  an  issue 
raised  by  her  in  the  suit  a  jury  may  have  found 
that  she  has  been  gmilty  of  adultery.  D^Oyley  v. 
D'OyUy,  4  S.  &  T.  226  ;  29  L.  J.,  Mat.  165. 

In  a  suit  for  dissolution  of  marriage  instituted 
by  a  husband,  who  has  previously  obtained  a 
divoree  k  mensft  et  thoro,  in  an  ecclesiastical 
court,  on  the  ground  of  his  wife's  adultery,  the 
wife  is  not  entitled  to  alimony  pendente  lite  ;  she 
is  however  entitled  to  costs  de  die  in  diem.  Holt 
V.  Holt,  28  L.  J.,  Mat.  12. 

On  the  last  day  of  the  sittings  the  judge 
allowed  the  petitioner's  witnesses  to  be  examined 
though  the  case  was  not  in  the  list  for  the  day^ 
on  the  understanding  that  if  the  respondent  and 
co-respondent  intimated  their  intention  to  do> 
fend  the  suit,  the  case  should  be  reheard.  The 
evidence  proved  adultery.  On  a  subsequent  ap- 
plication for  alimony  pendente  lite,  the  judge 
held  that  the  respondent  could  not  be  prejudiced 
by  the  evidence  so  taken,  notice  in  the  meantime 
having  been  given  that  the  respondent  and  co- 
respondent intended  to  defend.  Phillips  v. 
PhUlips  and  Medlyn,  4  6.  IcT.  129. 

Volnntary  Payments  by  HaslNuid.]^A  wif& 


267        HUSBAND   AND  WIFE— Judicial  Separation  and  Divorce.       258 

the  last  moment,  so  that  the  husband  has  not 
had  time  to  ansvtrer  it,  the  court  will  not  refuse 
;  to  allow  him  to  withdraw,  until  he  has  filed  an 
answer  to  such  petition,  and  paid  what  the  court 
may  allot  upon  it.  TwUleton  v.  Ttv  islet  on  and 
Kelly,  2  L.  R.,  P.  339  ;  26  L.  T.  265  ;  20  W.  B.  448. 


being  entitled  to  alimony  pendente  lite,  the 
▼oluntary  gift  of  money  during  the  progress  of  a 
suit  by  him  for  a  dirorce,  does  not  per  se  prove 
collusion.  Barnes  v.  Barnes  and  Grlmwadey  1 
L.  B.,  P.  505 ;  37  L.  J.,  Mat.  4  ;  17  L.  T.  268 ; 
16  W.  R.  281. 


Under  Separation  Deed.] — ^An  allowance 

under  a  deed  of  separation  is  no  bar  to  a  wife's 
petition  for  alimony  pendente  lite.  Powell  v. 
JPowell  and  Jones,  3  L.  R.,  P.  186  ;  43  L.  J.,  Mat. 
9  ;  29  L.  T.  466  ;  22  W.  B.  62.  Affirming  S,  a, 
3  L.  B.,  P.  65  ;  42  L.  J.,  Mat.  44  ;  29  L.  T.  254  ; 
21  W.  B.  62. 

Effect  of  Plea  to  Jurisdiction.]— The  fact  that 
there  is  a  plea  to  the  jurisdiction  of  the  court  in  a 
suit  for  dissolution  of  marriage  does  not  affect 
the  power  of  the  court  to  allot  alimony  pendente 
lite.    Ronalds  v.  Ronalds,  3  L.  B.,  P.  259. 

When  there  was  a  substantial  question  of 
jurisdiction,  and  some  months  were  to  pass  be- 
fore it  could  be  determined,  the  court,  in  the  ex- 
ercise of  its  discretion,  allotted  alimony  pendente 
lite,    lb, 

Hacband  not  Filing  Answer.] — A  husband  who 
has  not  filed  an  answer  on  oath  to  the  petition 
for  alimony  pendente  lite  cannot  cross-examine 
the  witnesses  produced  in  support  of  the  petition, 
on  the  motion  for  an  allotment,  or  contradict 
their  evidence.  Constable  v.  Constable^  2  L.  B., 
P.  17  ;  39  L.  J.,  Mat.  17. 

Wiib  Tkldng  Property  from  Husband's  House.] 
— Allegation  by  a  husband  in  his  answer,  that 
the  wife  had  taken  from  his  house,  furniture,  of 
the  value  of  800/.  to  1,000/.  The  court  refused 
to  make  any  order  for  alimony  pendente  lite  on 
such  a  state  of  facts,  the  wife  declining  to  accept 
the  sum  offered  by  the  husband,  but  allowed  the 
wife  to  reply  to  the  allegation.  Bremner  v. 
Bremner  and  Brett,  3  S.  &  T.  249 ;  32  L.  J., 
Mat.  119  ;  8  L.  T.  611 ;  11  W.  B.  687. 

Wife  Living  with  Co-respondent.] — A  wife  is 
not  entitled  to  alimony  whilst  she  is  living  with 
the  co-respondent  as  his  wife  and  supported  by 
him.  Uolt  Y,  Holt  and  Davis,  1  L.  B.,  P.  610 ; 
16  L.  T.  662. 

On  Appeal.] — ^Alimony  is  payable  to  a  wife  on 
an  appeal,  unless  it  appears  that  the  appeal  is 
frivolous  and  vexatious,  or  she  has  been  guilty 
of  laches.  Jones  v.  JoTies,  2  L.  B.,  P.  333  ;  20 
W.  B.  320.  Affirmed  on  appeal,  41  L.  J.,  Mat. 
53 ;  26  L.  T.  106  ;  20  W.  B.  449. 

Petition  for  Diseolntion  by  Husband— Request 
to  fnthdrawl. — A  husband  petitioned  the  court 
for  a  dissolution  of  his  marriage,  by  reason  of  his 
wife's  adultery.  In  her  answer  the  wife  denied 
such  adultery  and  made  countercharges  against 
the  petitioner,  of  adultery  and  cruelty,  which  he 
denied,  and  directions  were  given  as  to'  the  mode 
of  trial  of  the  facts  in  issue.  The  petitioner 
then  moved  for  leave  to  withdraw  the  petition 
on  payment  of  the  wife's  costs.  A  few  days 
before  the  motion  was  made,  the  respondent 
filed  a  petition  for  alimony  : — Held,  that,  if  a 
wife  uses  due  diligence  in  claiming  alimony,  the 
husband  will  not  be  allowed  to  withdraw  his 

Eetition  until  he  has  paid  the  alimony  allotted  to 
er  up  to  the  time  of  the  withdrawal :  but  that 
if  the  wife  delays  to  present  her  petition  up  to 
YOL.  nr. 


Petition  for  Hnllity  of  Xarriage.]— In  a  suit 
for  a  decree  of  nullity  of  marriage  the  court  will 
not  grant  alimony  pendente  lite,  should  the  mar- 
riage be  plainly  null  and  void  on  the  face  of  the 
petition  and  answer  taken  together.  Blackmore  v. 
Mills  f.  c.  Blackmore,  18  L.  T.  586  ;  16  W.  B.  893. 

After  Decrees  Hisi.^— The  court  refused  to 
make  any  order  for  alimony  pendente  lite,  after 
a  decree  nisi  had  been  obtained  for  a  dissolution 
of  marriage,  by  reason  of  the  wife's  adultery, 
the  wife  having  allowed  some  months  to  elapse 
after  the  commencement  of  the  suit  before  she 
filed  her  petition.  Noblett  v.  Noblett  and  Ker^ 
shnw,  1  L.  B.,  P.  651  ;  20  L.  T.  716. 

A  decree  nisi,  if  not  appealed  from,  puts  an 
end  to  the  lis  between  the  parties.  Latham  v. 
Latham,  2  S.  &  T.  298 ;  30  L.  J.,  Mat.  103 ;  7 
Jur.,  N.  S.  219  ;  4  L.  T.  308  ;  9  W.  B.  680. 

The  court  has  power  to  order  alimony  pendente 
lite  notwithstanding  a  decree  nisi  has  been  made 
for  dissolution  of  marriage.  Latham  v.  Latham 
(2  Sw.  &  Tr.  298)  overruled.  Ellis  v.  Ellis,  8  P. 
D.  188  ;  52  L.  J.,  P.  99  ;  49  L.  T.  223  ;  31  W.  B. 
942—0.  A. 

Bestitntion  of  Conjngal  Bights.]— A  suit  was 
instituted  by  the  wife  for  restitution  of  conjugal 
rights.  She  also  filed  a  petition  for  alimony,  and 
then  applied,  on  the  ground  of  present  distress 
and  destitution,  that  the  respondent  be  ordered  to 
pay  her  a  small  sum  of  money  pending  its  hear- 
ing :— The  court  declined  to  entertain  the  appli- 
cation.   Forde  v.  Ford^,  16  L.  T.  595. 

ii.  What  Regulates  Amovnt  Payable. 

Husband's  Income— Nil.] — ^A  petition  set  forth, 
as  the  only  source  of  income  of  a  husband,  that 
on  the  death  or  second  marriage  of  his  mother  he 
would  be  entitled  to  a  share  in  the  residuary 
estate  of  his  father,  provided  he  attained  twenty- 
one.  He  was  still  a  minor  :— Held,  that  there 
was  no  income  out  of  which  the  court  could  allot 
alimony  pendente  lite.  Beavan  v.  Beavan,  2 
S.  &  T.  652  ;  31  L.  J..  Mat.  166 ;  8  Jur.,  N.  S. 
769  ;  7  L.  T.  435  ;  11  W.  B.  155. 

Where  a  master  pilot  in  the  Bengal  Pilotage 
Service,  on  six  months'  leave  of  absence  without 
pay,  was  in  the  receipt  of  no  income,  and  waa 
possessed  of  no  property  whatever,  the  court  re- 
fused to  allot  to  the  wife  alimony  pendente  lite, 
FletcJier  v.  Fletcher,  2  S.  &  T.  434  ;  81  L.  J.> 
Mat.  85? ;  6  L.  T.  134  ;  10  W.  B.  248. 

So  where  a  husband  had  no  income,  and  his 
only  property  was  a  legacy  of  500^.,  not  payable 
until  eleven  months  after  the  application  for 
alimony,  the  court  refused  to  allot  alimony  pen- 
dente lite.  Brovon  v.  Brown  and  Sivipson,  3  S. 
&  T.  217  ;  32  L.  J.,  Mat  144  ;  9  L.  T.  118. 

When,  upon:  a  husband's  answer,  it  appears 
that  he  has  no  means,  the  court  will  refuse  to 
allot  alimony  ;  but  the  wife  will  be  entitled  to 
her  costs  of  moving  for  an  allotment.  Oaynin- 
V.  Gaynor,  31  L.  J.,  Mat,  144. 

A  husband  in  his  answer  alleging  that  he  was 
in  insolvent  circumstances,  and  that  his  only  in- 
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come  was  weekly  wages  of  meat,  drink,  washing 
and  lodgings,  and  4«.  a  week,  the  coart  refused 
to  allot  alimony  pendente  lite.  Cdpitiek  v. 
Capstick,  Fumess  and  Winder^  33  L.  J.,  Mat. 
105. 


Small — ^Payment  already  made.1 — When 


I: 


it  appeared  that  a  husband  had  only  607.  a  year, 
and  that  on  separating  from  his  wife  he  had 
handed  to  her  70^,  the  amount  of  her  fortune, 
the  court  refused  to  aUot  alimony  pendente  lite. 
Coombs  V.  Coombs,  1  L.  R.,  P.  218  ;  12  Jur,,  N.  S. 
673 ;  14  L.  T.,  294. 


Hot  immediataly  obtainable.]— In  a  peti- 


tion for  alimony  pendente  lite,  the  nusband  was 
admitted  to  have  a  sum  invested  in  business,  the 
profits  of  which,  by  the  deed  of  partnership, 
were  to  accrue,  and  were  not  to  be  drawn  out  of 
the  business  until  they  had  brought  up  his 
capital  to  a  certain  amount.  The  court  allotted 
alimony  on  this  sum  so  invested  at  the  rate  of  62. 
per  cent,  per  annum.  Wilson  v.  Wilson  and 
Howell,  26  L.  T.  108  ;  20  W.  R.  320. 

Wife's  Income.]— Where  both  parties  are  al- 
most penniless,  the  power  of  the  wife  to  main- 
tain herself  by  her  own  exertions  ought  to  be 
taken  into  account.  Nicholls  v.  Kicholls,  30  L. 
J.,  Mat.  163,  n. 

Not  only  a  wife's  income  derived  from  separate 
property  will  be  taken  into  account  in  allotting 
•alimony  pendente  lite,  but  income  of  which  she  is 
in  the  actual  enjoyment,  though  earned  by  her- 
eelf.  Ooodheim  v.  Ooodheim  and  IVankinson  or 
Tomkinson,  2  S.  &  T.  250 ;  30  L.  J.,  Mat.  162 ; 
4  L.  T.  449  ;  9  W.  B.  853. 


Snffieient  for  her  Support.]— Where  In 


his  answer  a  husband  alleges  that  the  wife's  in- 
come exceeds  his,  if  the  wife  disputes  this,  the 
proper  course  for  her  to  adopt  is  to  deny  the  alle- 
gation by  her  replication  on  oath.  Watts  v. 
Watts,  28  L.  J.,  Mat.  126. 

If  it  should  appear  on  the  face  of  a  petition  for 
Alimony  pendente  lite  that  the  wife  has  a  large 
separate  property,  the  court  would  probably  not 
■compel  toe  nusband  to  set  out  in  nis  answer  a 
detailed  account  of  his  income.  Blackburne  v. 
Blackbume,  36  L.  J.,  Mat  88  ;  16  W.  R.  29. 

Alimony  pendente  lite  refused  to  a  wife,  who 
for  some  time  before  the  institution  of  the  suit 
had  been,  and  still  was,  supporting  herself  in 
service.     George  v.  George,  37  L.  J.,  Mat.  17. 

If  a  husband  can  prove  that  his  wife  has  suffi- 
cient means  of  support  independently  of  him, 
oven  although  they  are  derivwi  from  the  co-re- 
spondent, she  will  not  be  entitled  to  an  allotment 
of  alimony.  Madan  v.  Madan  and  De  Thoren, 
37  L.  J.,  Mat  10  ;  18  L.  T.  337  ;  16  W.  R.  712. 

When  husband  and  wife  have  been  living 
apart  for  many  years  before  the  institution  of 
the  suit,  and  the  wife  has  supported  herself  dur- 
ing the  separation  and  is  still  able  to  do  so, 
alimony  pendente  lite  will  not  be  allotted. 
Thompson  v.  Thompson  and  Johnson,  1  L.  R.,  P. 
653. 

Bale  and  Bate  of  Allowance.] — Alimony 
will  be  allotted  on  the  average  annual  earnings 
of  a  husband,  although  at  the  moment  when 
his  answer  to  the  petition  for  alimony  is  sworn 
he  may  be  temporarily   out   of   employment 


Thompson  v.  Thompson  and  Johnson,  1  L.  R.,  P. 
663  ;  37  L.  J.,  Mat  33  ;  18  L.  T.  212. 

As  a  rule,  alimony  pendente  lite  is  allotted  in 
the  proportion  of  one-fifth  of  the  joint  income, 
but  the  allotment  and  amount  are  in  all  cases  m 
the  discretion  of  the  court.  Powell  v.  Powell 
and  Jones,  3  L.  R.,  P.  186  ;  43  L.  J.,  Mat.  9 ;  29 
L.  T.  466  ;  22  W.  R.  62. 

An  allowance  of  40Z.  a  year  was  secured  to  a 
wife  under  a  deed  of  separation  which  was  exe- 
cuted in  1862.  The  income  of  the  husband  was 
at  the  time  about  210Z.  a  year,  but  in  1867  he 
came  into  the  possession  of  property  which 
brought  him  in  an  income  of  1,7002.  a  year.  The 
wife  continued  to  receive  the  allowance  of  402.  a 
year,  and  did  not  allege  in  her  petition  for  ali- 
mony pendente  lite,  that  her  status  had  been  in 
any  way  changed  by  the  suit  which  her  husband 
had  instituted  against  her.  The  judge  ordinary, 
under  these  circumstances,  refused  to  make  any 
order  on  her  petition,  and,  on  appeal,  the  decision 
was  affirmed  by  the  full  court,  who,  in  dismissing 
the  appeal,  refused  to  make  any  order  as  to  her 
costs.    Jb, 

According  to  the  practice  of  the  Ecclesiastical 
courts,  the  court  is  not  at  liberty  to  allot  more 
than  one  moiety  of  the  joint  income  to  the  wife, 
although  she  may  have  brought  more  than  one 
moiety  of  the  property  into  settlement.  Haigh  v. 
Uaigh,  1  L.  R.,  P.  709  ;  38  L.  J.,  Mat  37  ;  20 
L.  T.  281. 

On  an  annual  income  of  8,000Z.,  the  court 
allotted  alimony  at  the  rate  of  1,0002.  a  year, 
pending  the  wife's  suit  for  restitution  of 
conjugal  rights.  Edwards  v.  Edwards,  17  L.  T. 
684. 

A  husband's  income  must  be  estimated  at 
the  amount  of  the  previous  year,  and  not  by 
an  average  of  years.  Kelly  v.  Kdly,  1  Spinks, 
412. 

Where  a  husband  had,  under  a  deed  of  separa- 
tion, allowed  his  wife  a  certain  sum,  and  had 
ceased  to  pay  it  after  the  date  on  which  he 
alleged  that  he  had  obtained  evidence  of  her 
adultery,  the  judge  ordinary,  on  the  wife's  peti- 
tion for  alimony  pendente  lite,  directed  pay- 
ment by  way  of  alimony  pendente  lite  to  be 
made  at  the  same  rate.  Weber  v.  Weber,  1  S.  & 
T.  219. 

The  institution  of  vexatious  suits  by  a  wife 
against  her  husband,  is  a  ground  for  allotting 
alimony  pendente  lite  at  less  than  the  usual  rate. 
HakewUl  v.  HaJtewill,  30  L.  J.,  Mat  254. 

Allowable  Deductions.]  —  A  husband  may 
deduct  from  real  property  the  expenses  of 
ordinary  current  repairs,  but  not  of  extra- 
ordinary and  permanent  improvements,  which 
ought  to  be  charged  on  the  corpus  of  the  income. 
Hayward  v.  Hayward,  1  S.  &  T.  86  ;  28  L.  J., 
Mat.  9. 

The  general  rule  in  estimating  a  husband's  in- 
come is,  that  he  is  not  entitled  to  deduct  sums 
paid  by  way  of  premium  to  maintain  a  policy  of 
insurance  on  his  life ;  but  where  a  policy  was 
under  settlement  for  the  benefit  of  his  wife  and 
children  after  his  death,  and  the  premium  was 
deducted  and  paid  over  to  the  office  by  his 
employers,  the  court  allowed  him  to  deduct  the 
amount  of  such  premium  in  estimating  his  in- 
come. Forster  v.  Forster,  2  S.  &  T.  653  ;  31  L. 
J.,  Mat.  184  ;  6  L.  T.  693 ;  10  W.  R.  810. 

If  a  husband  has  contracted  to  pay  off  a  debt 
I  by  annual  instalments,  the  amount  of  each  in- 
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stalment  may  be  dedacted  from  his  income. 
Patterton  v.  Patterson^  Curtis  and  JDore,  33  L. 
J.,  Mat.  36. 

Paymenti  Kade  liaoe  Citation.!— Pay- 
ments made  by  the  husband  to  the  wile  since 
the  service  of  the  citation,  will  be  dedacted 
from  alimony  pendente  lite.  Crampton,  v. 
Crampton  and  Armstrong,  32  L.  J.,  Mat.  142. 

Wife'i  Adaltary.]— The  adultery  of  the 

wife  is  no  g^and  for  allotting  less  than  the 
usaal  amoant  of  alimony  pendente  lite,  and  the 
averment  of  sach  adultery  in  the  answer  is 
irrelevant.    Ih. 

Maintaining  Children  by  Former  Mar- 
riage.]— ^The  circumstance  that  a  husband  has 
to  maintain  several  children,  the  issue  of  a 
former  marriage,  is  no  ground  for  allotting  less 
than  one-fifth  of  his  income  as  alimony  pendente 
lite.  Hill  V.  Hill,  33  L.  J.,  Mat.  104  ;  10  Jur., 
N.  S.  371. 

Under  ordinary  circumstances,  the  expense  of 
educating  and  maintaining  children  by  a  previous 
marriage  does  not  form  a  legitimate  deduction 
from  a  husband's  income  in  allotting  alimony 
pendente  lite.  Grafton  v.  Orafton,  27  L.  T., 
768  ;  21  W.  R.  292. 

On  a  wife's  motion  for  allotment  of  alimony 
pendente  lite,  the  husband  stated  that  he  had 
two  children  by  a  former  marriage,  and  asked 
that  200/.  for  their  cost  of  maintenance  should 
be  deducted  from  his  annual  income  of  892Z. 
before  calculating  the  amount  of  alimony. 
The  court  refused  to  allow  any  deduction,  but 
intimated  there  might  be  circumstances,  as, 
for  instance,  a  very  large  family  by  a  former 
marriage,  in  which  it  might  be  assented  to.  lb, 

Peniion  Granted  to  Wife.  1 — In  estimating 

the  amount  of  alimony  to  be  allowed  to  a  wife 
after  a  separation,  on  the  ground  of  cruelty,  the 
husband  is  not  entitled  to  a  deduction  out  of  what 
would  otherwise  be  payable  by  him  out  of  his 
income,  in  respect  of  money  left  by  wills  since 
the  marriage  to  his  wife's  separate  use,  nor  in 
respect  of  his  wife's  salary  as  a  lady-in-waiting 
to  the  Queen  ;  but  he  is  entitled  to  such  a  de- 
duction in  respect  of  a  pension  from  the  crown 
granted  to  his  wifa  Westwieath  (^Marqui*) 
V.  Wutmeath  (^Marchioness)^  3  Knapp,  P.  C.  C. 
42. 

Property  to  be  Considered.]— All  the  valuable 
property  of  the  husband  wUl  be  taken  into  account 
in  allotting  alimony,  although  he  may  derive  no 
income  from  it.  Crampton  v.  Orampton  and 
Armstrong,  32  L.  J.,  Mat.  142. 

Therefore,  the  value  of  shares  in  a  company, 
although  no  dividend  is  payable  upon  them,  and 
the  annual  value  of  houses  occupied  by  the  hus- 
band or  by  others  rent  free,  should  be  stated  in 
an  answer.    lb. 

The  court  will  not  look  minutely  into  the 
figures  when  the  income  to  be  dealt  with  is  of 
large  amount.  Edwards  v.  Awards,  17  L.  T. 
584. 

Yolvntary  AllowancoB  to  Hniband.]— A  wife 
caimot  include  in  her  husband's  income  liable  to 
alimony  any  purely  voluntary  allowances  made 
to  him ;  though  possibly  there  might  be  circum- 
istanoes  under  which  the  wife  might  be  entitled 


to  alimony  out  of  income  to  which  the  husband 
might  have  no  strict  legal  right.  Haviland  v. 
Haviland,  3  S.  &  T.  114  ;  32  L.  J.,  Mat.  67  ;  9 
Jur.,  N.  S.  208  ;  7  L.  T.  767  ;  11  W.  R.  650. 

Although  a  husband's  income  consists  only  of 
a  voluntary  allowance  from  his  father,  yet  the 
court. will  order  him  to  make  the  wife  some 
allowance,  and  will  stay  his  suit  till  he  has 
undertaken  to  do  so.  Moss  v.  Moss  and  Bush, 
15  W.  R.  632. 

Decrease  or  Increase  of  Facoltiei — Of  Hos- 
band.] — In  April,  1857,  in  a  suit  for  nullity  of 
marriage  by  a  husband  against  his  wife,  alimony 
pendente  lite  was  agr^  upon  at  3002.  per 
annum,  and  confirmed  by  an  order  of  the  court. 
On  an  application  for  a  reduction  of  such  ra^te  of 
alimony,  on  the  husband's  affidavit  that  his  in- 
come in  1857  was  1,200/.  and  now  only  949Z.,but 
not  explaining  how  such  reduction  had  been 
caused,  nor  stating  when  or  how  a  sum  of  10,000/. 
had  been  spent,  the  court  refused  to  interfere. 
Shirley  v.  Wardropp^  1  S.  &  T.  317 ;  33  L.  T., 
O.  S.  198. 

Of  Wife.] — In  a  suit  followed  by  a  decree, 

for  separation  for  divorce  4  mensft  et  thoro,  by  a 
wife  against  her  husband,  a  sum  had  been 
allotted  as  alimony  by  consent.  Eight  years 
afterwards  her  father  died,  and  left  her,  by  will, 
a  small  yearly  income ;  the  husband  thereupon 
applied  for  a  reduction  of  the  alimony : — Held, 
that  he  was  not  entitled  thereto.  Saunders  v. 
Saunders,  1  S.  &  T.  72  ;  4  Jur.,  N.  S.  147. 

iii.  Practice  to  Obtain, 

Petition  and  Appearance.] — Semble,  that  the 
court  has  no  power  to  allot  alimony  pendente 
lite  in  a  suit  in  which  the  husband  has  not  ap- 
peared.   Deane  v.  Deane,  28  L.  J.,  Mat.  23. 

Where  a  husband  has  appeared  to  the  wife's 
citation  in  a  suit  for  judicial  separation,  the 
court  will  entertain  an  application  for  alimony 
pendente  lite.  Secus,  where  no  appearance  has 
been  given  by  the  husband.  Tomkins  v.  Tom* 
kins,  1  S.  &  T.  163. 

Where  a  husband,  a  respondent,  has  not  en- 
tered an  appearance,  alimony  pendente  lite  by 
consent  will  not  be  allotted.  Clarke  v.  Clarke, 
31  L.  J.,  Mat.  165. 

Filing  Answer  and  Appearance.]— The  hus- 
band slmll,  within  eight  days  after  tne  filing  and 
delivery  of  a  petition  for  aUmony,  file  his  answer 
thereto  upon  oath.    R.  84  (1865). 

The  husband,  being  respondent  in  the  cause,  * 
must  enter  an  appearance  before  he  can  file  an 
answer  to  a  petition  for  alimony.    R.  86. 

Where  before  these  rules  a  husband  appeared 
in  the  suit,  but  filed  no  answer  to  the  wife's 
petition  for  alimony  pendente  lite,  the  court 
made  an  order  that  he  should  file  one  within  a 
specified  time,  in  order  that  if  disobeyed  he 
might  be  proceeded  against  for  contempt.  Ro- 
berts V.  Roberts,  29  L.  J.,  Mat.  158. 

Since  these  rules,  under  such  circumstances 
the  wife  may,  after  notice,  examine  the  witnesses 
in  support  of  her  petition  for  alimony.    lb. 

Answer.] — If  an  answer  alleges  that  property 
of  which  the  husband  is  owner  is  mortgaged,  it 
should  state  the  date  of  the  mortgage,  the  name 
of  the  mortgagee,  and  the  amount  of  the  mort- 

K  2 
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gfage  debt.      Crampton  v.   Crampton  and  Arm- 
strong,  32  L.  J.,  Mat.  142. 


Property  and  Income  mnit  be  Set  ont.] — 


Where  a  petition  alleges  that  the  husband  has  a 
**net  annnal  income  of/'  &c.,  he  mnst  in  his 
answer  state  the  amount  of  his  gross  income,  and 
specify  any  deductions  claimed.  Nokes  v.  Kokes, 
3  S.  &  T.  529  ;  33  L.  J.,  Mat.  24  ;  12  W.  B.  443. 

It  is  not  sufficient  if  he  states  merely  the 
amount  of  his  net  annual  income.    lb. 

In  stating  the  income  derived  from  land,  the 
answer  should  state  the  gross  rental,  and  specify 
the  outgoings.    1  b. 

An  allegation  "  to  the  best  of  my  judgment  I 
value  my  stock  in  trade  at,"  &c.,  is  sufficient. 
lb. 

But  it  is  not  necessary  to  specify  the  value  of 
the  husband's  stock  in  trade.  Such  an  allega- 
tion is  irrelevant.  Hick  v.  Hick  and  Xitchinj 
12  W.  B.  444,  n. 

The  answer  should  state  what  the  husband's 
income  has  been  during  the  three  years  prior  to 
the  commencement  of  the  suit.  It  may,  how- 
ever, add  to  this  a  statement  of  any  facts  from 
which  the  court  may  draw  a  conclusion  as  to  his 
present  income.  Williams  v.  Willi am4j  1  L.  B., 
P.  370 ;  36  L.  J.,  Mat.  39 ;  16  L.  T.  249  ;  15 
'  W.  B.  288. 


Averment  that  Wife  is  Living  with  Co- 


Bespondent.] — An  averment  in  an  answer  to  a 
petition  for  alimony  pendente  lite  that  she  is 
living  with  the  co-respondent  is  immaterial,  and 
need  not  be  noticed  by  her ;  but,  otherwise, 
where  the  allegation  is  that  she  is  supported  by 
him.  Madan  v.  Madan  ami  Be  Tlioren,  17  L. 
T.  326  ;  16  W.  B.  211. 

A  wife  is  not  entitled  to  alimony  whilst  she  is 
living  with  the  co-respondent  as  his  wife  and  is 
supported  by  him.  Holt  v.  Holt  and  Davis j  I 
L.  P.,  P.  610  ;  16  L.  T.  662. 

Hnsband  Failing  to  File  Answer.] — A  husband 
who  has  not  filed  an  answer  on  oath  to  a  peti- 
tion for  alimony  pendente  lite,  cannot  cross- 
examine  or  contradict  the  evidence  of  witnesses 
produced  in  support  of  the  petition,  either  on  a 
motion  for  an  allotment  of  alimony  pendente 
lite,  or  on  the  hearing  of  the  cause  as  to  an 
allotment  of  permanent  alimony.  Hicks  v. 
Hicks,  9  Ir.  B.,  Eq.  175. 

A  vnfe  filed  a  petition  for  alimony,  to  which 
the  husband  did  not  answer,  and  the  court  made 
a  peremptory  order  upon  him  to  file  an  answer 
,  to  the  petition  for  alimony  within  a  week. 
Snowdon  v.  Snowdon,  2  L.  B.,  P.  200 ;  40  L.  J., 
Mat.  29  ;  24  L.  T.  763  ;  19  W.  B.  760. 

Where  a  husband  filed  no  answer,  the  court  in 
order  to  save  expense  allowed  the  Yrife  to  prove 
the  husband's  faculties  by  affidavits  ;  but  it  re- 

Suired  that  he  should  have  notice  of  the  filing  of 
le  affidavits  served  on  him,  and  also  of  the  mo- 
tion to  ask  for  alimony  upon  them.  Mumby  v. 
Mumby,  1  L.  B.,  P.  701 ;  38  L.  J.,  Mat.  72  ;  21 
L.  T.  165;17W.  B.  1116. 

Amendment  of  Petition.] — ^A  wife  filed  a  peti- 
tion for  alimony,  in  which  she  set  forth  certain 
property  which  she  asserted  she  held  to  her  sepa- 
rate use,  and  the  respondent  answered  the  peti- 
tion on  oath.  The  court  subsequently  permitted 
the  wife  to  amend  her  petition,  by  adding  an 
allegation  of  further  income  of  the  husband,  and 


a  denial  of  a  greater  part  of  the  income  which 
she  had  attributed  to  herself  in  her  petition. 
Harker  v.  Harker,  37  L.  J.,  Mat.  11. 

Beforming  Aniwer.] — Where  an  answer  is 
ambiguous  (e.  g.  where  it  does  not  appear  what 
are  the  deductions  made  by  the  husluind  from 
his  gross  income),  the  court  will  order  it  to  be 
reformed,  by  inserting  an  explanation  of  the 
ambiguous  statements.  Hooper  v.  Hooper,  28 
L.  J.,  Mat.  26. 

Eeferenee  to  Begistrar  to  Ascertain  Amount.] 
— When  the  accounts  of  the  husband's  income, 
in  his  answer  to  a  petition  for  alimony,  are  com- 
plicated, the  court  may  refer  it  to  the  registrar 
to  ascertain  what  is  the  amount  of  income  ad- 
mitted by  the  answer.  Smith  v.  Smith,  30  L.  J., 
Mat.  207. 

Examining  Husband  to  Support  Petition.] — 

A  wife  who  has  presented  a  petition  for  alimony, 
has  a  right  to  subpoena  her  nusband  for  the  pur- 
pose of  examining  him  as  a  witness  in  support  of 
her  petition.  Anderson  v.  Anderson-,  1  L.  B.,  P. 
612  ;  37  L.  J.,  Mat.  64  ;  18  L.  T.  371. 

A  wife,  when  she  is  entitled  to  examine  wit- 
nesses in  support  of  her  petition  for  alimony, 
may  subpoena  her  husband  as  a  witness.  Jcti^ 
nings  v.  Jennings,  I  L.  B.,  P.  35  ;  35  L.  J.,  Mat. 
12. 

A  husband  who  had  filed  no  answer  to  his 
wife's  petition  for  alimony  was  subpoenaed  by 
her  to  attend  at  the  hearing,  and  to  be  examined 
in  support  of  the  petition.  He  did  not  answer 
to  his  subpoena,  and  on  the  service  being  proved, 
the  court  made  an  order  that  he  should  attend 
on  the  next  motion  day,  and  that  an  attachment 
should  issue  in  the  event  of  his  non-attendance. 
lb. 

Where  the  answer  of  a  husband  to  a  petition 
for  alimony  pendente  lite  is  not  merely  insuffi- 
ciently explicit,  but  clearly  evasive,  ho  will  be 
ordered  to  attend  the  hearing,  that  he  may  be 
examined  in  open  court.  Senior  v.  Senior,  15 
W.  B.  91. 

The  court  will  only  permit  a  husband  to  be 
cross-examined  on  a  petition  for  alimony,  when 
his  answer  is  evasive  on  the  fece  of  it.  Parker 
V.  Parker,  26  L.  T.  108. 

Where  the  answer  of  the  husband  is  not  soffi- 
ciently  explicit,  he  will  be  ordered  to  give  a 
further  and  fuller  answer,  but  he  will  not  be 
ordered  to  attend  the  hearing  that  he  may  be 
examined  in  open  court,  unless  his  answer  is 
evasive.     Clark  v.  Clark,  31  L.  J.,  Mat.  32. 

Inspeotion  of  Husband's  Books.  ] — On  a  motion 
by  a  wife  that  her  husband  be  ordered  to  give 
a  further  and  fuller  answer  to  her  petition  for 
alimony  pendente  lite,  the  husband  stated  his 
inability  to  do  so.  The  court  ordered  that  his 
books  should  be  submitted  for  inspection  to  the 
wife  and  such  other  person  as  might  be  agpreed 
upon  between  the  parties  or  named  by  the  re- 
gistrar. Newton  v.  Newton  and  Allen,  27  L.  T. 
768 ;  21  W.  B.  292. 

Examination  of  Witnesses.] — In  a  suit  by  a 
wife  for  judicial  separation  on  the  ground  of 
desertion,  the  court  having  allowed  substituted 
service  of  the  petition,  and  petition  for  alimony 
pendente  lite,  and  the  husband  not  having  ap- 
peared, the  court  allowed  the  wife  to  examine 
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balance  due  from  the  petitioner  (the  husband) 
for  alimony  and  costs,  and  there  had  been  an  ar- 
rangement  between  the  parties,  that  the  balance 
should  be  paid  by  montnlj  instalments  of  20/., 
and  that  an  attachment  should  be  granted 
against  him  to  remain  in  the  registry  until  he 
made  default  in  payment  of  one  of  the  instal- 
ments, the  court  dismissed  the  petition,  and  de- 
creed an  attachment  on  the  terms  arranged. 
Brenmer  v.  Bretntier  and  Brett,  3  S.  d:  T.  378  ; 
33  L.  J.,  Mat.  202  ;  10  L.  T.  Sf9  ;  12  W.  R.  444. 

The  dismissal  of  a  petition  does  not  prevent 
the  court  from  enforcing,  by  attachment,  the 
payment  of  alimony  and  costs  previously  or- 
dered to  be  paid  by  the  petitioner.    7*. 

An  attachment  for  non-payment  of  alimony  was 
granted,  although  the  order  did  not  state  to  whom 
payment  was  to  be  made,  where  it  appeared  that 
the  wife  and  her  solicitor  had  at  the  same  time 
demanded  payment  of  the  husband,  and  that  he 
had  paid  neither.  Ladmorc  v,  Ladmore,  32  L.  J., 
Mat.  157. 


witnesses  in  support  of  her  petition  for  alimony, 
without  giving  the  usual  four  days'  notice. 
BobinsoH  v.  Robinson,  41  L.  J.,  Mat.  40 ;  26  L.  T. 
108  ;  20  W.  R.  260. 

In  a  petition  for  alimony  pendente  lite,  the 
court  ordered  a  commission  to  issue  to  examine 
witnesses  in  Scotland,  as  to  the  husband's  facul- 
ties, but  it  declined  to  make  an  order  on  him  to 
give  security  for  the  wife's  costs  for  the  commis- 
sion.    Wilson  V.  WiUan  and  Howell,  26  L.  T.  1 07. 

Semble,  that  a  wile,  by  applying  to  the  court 
for  an  allotment  of  alimony,  upon  the  husband's 
answer  is  not  precluded  from  afterwards  examin- 
ing witnesses  in  support  of  her  petition.  Qipstiek 
T.  Cajtstiek,  Fumess  and  Winder,  33  L.  J.,  Mat. 
105. 

Xntry  in  Court  Book.] — An  original  order  for 

payment  of  alimony  is  entered  in  the  court  book, 

and  an  office  copy  of  it  is  delivered  to  the  party 

in  whose  favour  it  is  made.    Parr  v.  Parr  and 

White,  32  L.  J.,  Mat.  91  ;  11  W.  R.  560. 

Sorvice  of  Ordor.] — The  proper  mode  of  effect- 
ing service  of  such  an  order  is  to  leave  a  copy, 
and  at  the  same  time  to  produce  the  original 
office  copy,    lb, 

Bogistering.] — ^A  decree,  requiring  a  husband 
to  pay  alimony  to  his  wife,  was  registered  in  the 
Ck>mmon  Pleas.  On  an  application  to  have  the 
entry  expunged,  the  Court  of  Common  Pleas  re- 
fused, leaving  the  husband  to  his  remedy,  if  any, 
in  the  Court  of  Chancery.  Holden,  Ex  parte, 
13  C.  B.,  N.  S.  641 ;  32  L.  J.,  C.  P.  Ill  :  9  Jur. 
N.  S.  948  ;  7  L.  T.  791. 

» 

Oofts  of  Obtaining.  ]^A  co-respondent  when 
condemned  in  costs  is  liable  for  tne  costs  of  the 
proceedings  to  obtain  alimony.  Oill  v.  6ill  and 
Hogg,  33  U  J.,  Mat  43;  10  L.  T.  137;  12  W,  R. 
808. 

To  whom  Payable.]— iSbtf  20  &  21  Vict.  c.  85, 
8.24. 

When  to  Wife's  Solioitor.]— An  order  that 

alimony  pendente  lite  be  paid  to  a  wife  will,  on 
her  application,  be  varied  by  making  the  alimony 
payable  to  the  wife  or  to  her  solicitor,  but  she 
most  bear  the  costs  of  the  application.  Kelly  v. 
Kdly,  32  L.  J.,  Mat  181 ;  11  W.  R.  958. 

Where  a  wife  was  undergoing  a  sentence  of 
imprisonment,  the  court  refused  so  to  vary  the 
order  without  an  affidavit  by  her  that  she  wished 
the  alteration  to  be  made.    lb. 

When  alimony  is,  by  the  terms  of  an  order  al- 
lotting it,  made  payable  to  the  wife,  the  husband 
is  not  bound,  at  her  request,  to  pay  it  to  her 
solicitor.  The  court  allowed  such  an  order  to  be 
amended  by  making  alimony  payable  to  the 
•nfe's  solicitor,  but  refused  to  allow  her  the  costs 
of  the  motion.  Parr  v.  Parr  and  White,  32 
L.  J.,  Mat  90 ;  11  W.  R.  267. 

An  order  for  the  payment  of  alimony  to  the 
wife's  solicitor  or  proctor  will  not  be  made  except 
npon  the  written  application  or  with  authority 
•of  the  wife.  Margeston  v.  Margeston,  34  L.  J., 
Mat  80;  &  P.,  Broion  v.  Brown,  4  S.  &  T.  144; 
34  L.  J.,  Mat  102. 

When  alimony  is  so  paid  the  solicitor  is  not 
entitled  to  charge  £oi  receiving  it    lb, 

XnteeSng  Payment.]— Where  there   was  a 


When  Hnsband  Cannot  be  Found. — Sub- 
stituted service  of  the  orders  will  be  allowed  by 
leaving  them  at  the  last  known  residence  of  the 
husband,  at  his  solicitor's  office,  and  at  the 
address  given  in  the  appearance-book.  Xuttall 
V.  Nuttall,  31  L.  J.,  Mat  164. 

Motion  for  Attachment— Affidayit  of  Peti- 
tioner.]— ^An  affidavit  of  non-payment  of  arrears 
of  alimony  to  the  person  to  whom  they  are 
ordered  to  be  paid,  cannot  be  read  on  a  motion 
for  an  attachment  if  filed  subsequently  to  the 
notice  of  motion.  Sgnums  v.  Sgmons  and  Pike 
30  L.  J.,  Mat  215. 

When  Beftued.] — The  court  refused  to 

allow  an  attachment  to  issue  against  a  common 
workman  dependent  upon  his  weekly  earnings  of 
24«.  a  week,  and  whose  sole  property  consisted  of 
furniture  of  the  value  of  4Z.,  for  non-payment  of 
21.  4i,  arrears  of  alimony  pendente  lite,  but  gave 
the  wife  leave  to  sue  out  a  fi.  f a.  for  the  sum. 
Ward  V.  Ward,  1  8.  &  T.  484 ;  29  L.  J.,  Mat 
17. 

On  Bankrnptey  of  Husband.] — ^A  wife 

cannot  prove  in  bankruptcy  against  her  husband's 
estate  for  arrears  of  Simony.  Jtice,  Eapai'te, 
10  L.  T.  103. 

An  order  of  discharge  in  bankruptcy  protects  a 
husband  from  any  proceeding  to  eirforce  payment 
of  alimony  in  respect  of  which  he  has  been 
attached  before  the  order  of  discharge  was 
granted  ;  and  a  rule  to  shew  cause  why  seques- 
tration should  not  issue  against  his  estate  will 
therefore  be  discharged.  Biekens  v.  Biekens,  2 
S.  &  T.  645  ;  31  L.  J.,  Mat  183 ;  7  L.  T.  395. 

— '-  By  FUing  Bill  in  Equity.]— A  biU  in 
equity  lies  for  arrears  of  alimony  after  the  death 
of  the  wife.  Stones  v.  Cooke,  3  L.  J.,  N.  S.,  Ch. 
225. 

Fund   in  Court— Solicitor's   Hon.] — On 

non-payment  of  certain  sums  due  for  alimony  and 
costs,  a  writ  of  sequestration  issued  against  the 
husband's  property,  and  an  order  was  made  on 
K.  to  pay  into  court  a  sum  of  money  awarded  in 
an  action  to  be  paid  by  K.  to  the  husband.  On 
motion  on  behalf  of  the  wife  to  order  such  sum 
to  be  paid  out  in  part  satisfaction  of  her  attor- 
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ney's  taxed  costs  and  her  own  alimony,  the  court 
reiosed  to  make  such  order,  the  husband's  at- 
tomejs  in  the  action  having  satisfied  the  court 
that  they  had  a  lien  for  costs  in  that  cause  ex- 
ceeding the  sum  so  paid  into  court.  Munty. 
Jfnnt,  2  8.  &  T.  661. 

iv.  Conwiencement  arid  Duration  of  Payment. 

When  Commencing.] — Alimony  pendente  lite  is 
payable  from  the  date  of  the  service,  not  of  the 
return,  of  the  citation.  J^^hoUon  v.  Nicholson  y 
31  L.  J.,  Mat.  165. 

The  respondent  cohabited  with  and  was  sup- 
ported by  the  co-respondent  for  some  time  after 
the  filing  of  the  petition  and  the  service  of  the 
citation.  In  allotting  alimony  pendente  lite,  the 
court  ordered  that  the  alimony  should  run  from 
the  date  at  which  the  respondent  ceased  to  co- 
habit with  the  co-respondent,  instead  of  from  the 
service  of  the  citation.  Holt  v.  Holt  and  Davis, 
38  L.  J.,  Mat.  33. 

A  husband  is  liable  for  reasonable  expenses  in- 
curred by  his  wife  till  the  decree  for  alimony  is 
made.  Where  several  months  had  elapsed  £rom 
the  return  of  the  citation,  50Z.  had  been  paid  on 
account,  by  order  of  the  court,  an  alimony,  pen- 
dente lite,  of  120Z.  per  annum,  was  decreed  pay- 
able from  the  date  of  the  decree.  Hayward  v. 
Hayward,  1  S.  &  T.  85  ;  28  L.  J.,  Mat.  9. 

A  wife  is  entitled  to  an  allotment  of  alimony 
pendente  lite  at  any  time  before  the  hearing,  al- 
though evidence  has  been  taken  de  bene  esse  in 
support  of  the  petition  which  proves  that  she  has 
been  guilty  of  adultery.  Phillies  v.  Phillips 
and  Medlyn,  34  L.  J.,  Mat.  107. 

Duration  of.] — In  a  suit  for  dissolution  of 
marriage  on  the  ground  of  the  wife's  adultery, 
when  the  case  is  tried  by  jury,  alimony  pendente 
lite  ceases  when  the  time  for  moving  for  a  new 
trial  has  elapsed.  Madan  v.  idadan  and  De 
Thoren,  19  L.  T.  612  ;  17  W.  R.  265. 

A  decree  nisi  for  dissolution  of  marriage,  if  not 
appealed  from,  puts  an  end  to  the  lis  between 
the  parties,  and  alimony  pendente  lite  will  not 
therefore  be  due  after  the  date  of  the  decree 
nisi ;  but  where  a  husband  moved  to  have  a 
decree  made  absolute,  he  being  resident  in  India, 
and  it  appeared  that  a  sum  of  money  was  due  to 
the  wife  on  account  of  alimony  pendente  lite, 
the  court  refused  to  make  the  decree  absolute. 
Lathavi  V.  Latham  and  Oethin^  2  S.  &  T.  298  ; 
30  L.  J.,  Mat.  103  ;  7  Jur.,  N.  8.  219  ;  4  L.  T. 
308  ;  9  W.  R.  680.  But  see  Ellis  v.  Ellis,  ante, 
col.  258. 

Semble,  that  alimony  pendente  lite  in  a  suit 
by  a  husband  for  dissolution  of  marriage  con- 
tinues payable  after  a  decree  nisi,  and  until 
it  is  mado  absolute.  Nicholson  v.  Nicholson 
and  Ratcliffe,  32  L.  J.,  Mat.  127  ;  9  L.  T.  118, 

Snipenaion  of.]— The  trial  of  a  suit  by  the 
wife  for  judicial  separation  being  postponed  at 
her  instance,  the  court  directed  the  payment  of 
the  alimony  pendente  lite  which  had  been  al- 
lotted to  her  to  be  suspended  from  the  date  of 
the  postponement  until  the  cause  was  tried. 
Rogers  v.  Rogers,  34  L.  J.,  Mat.  87. 

Adultery  of  Wife.]— A  wife  obtained  a  decree 
nisi  for  the  dissolution  of  her  marriage  by  reason 
of  her  husband's  adultery  and  cruelty,  with  costs. 
Subsequently  the  Queen's  proctor  intervened, 


and  proved  that  she  had  been  herself  guilty  of 
adultery,  and  the  petition  was  dismiss^.  Ali- 
mony had  been  allotted  pendente  lite : — Held, 
that  the  wife  was  entitled  to  be  paid  by  the 
husband  alimony  up  to  the  day  on  which  her 
adultery  had  be^  proved,  and  costs,  only  to  the 
extent  of  the  money  paid  into  the  registry  to 
meet  the  expenses  of  the  suit.  Whitmore  v 
Whitmore,  1  L.  R.,  P.  96 ;  35  L.  J.,  Mat.  39; 
13  L.  T.  723. 

Alimony  pendente  lite  ceases  when  a  wife's 
adultery  is  conclusively  proved ;  that  is,  on  the 
pronouncing  the  decree  nisi  in  cases  heard  be- 
fore the  court  itself,  or  in  cases  heaixl  before  a 
jury,  when  the  time  has  elapsed  for  moving 
for  a  new  trial  before  the  court ;  and  if  that  is 
refused  by  the  court,  when  the  further  time 
for  appealing  from  such  refuse  has  elapsed. 
Wells  V.  Wells  and  Hudson,  3  8.  &  T.  542  ;  33 
L.  J.,  Mat.  161  ;  10  Jur.,  N.  S.  755 ;  10  L.  T. 
696. 

Beftual  of  Court  to  Sesoind  Order.]— The 
conrt  refused  to  rescind  an  order  for  alimony 
pendente  lite  on  an  allegation,  supported  by  affi- 
davits, that  the  wife  was  maintaining  herself  by 
prostitution ;  the  wife  in  her  affidavit  denying 
the  truth  of  the  all^ation,  and  the  charge  of 
prostitution  being  the  main  question  in  the  suits. 
Patch  V.  Patch,  38  L.  J.,  Mat.  27 ;  19  L.  T. 
662  ;  17  W.  R.  266. 

b.  Permanent  Alimony, 
i.  Amount  Payable, 

General  Principles.] — In  the  absence  of  proof 
that  a  husband's  income  has  altered,  permanent 
alimony  will  be  awarded  upon  the  income  upon 
which  alimony  pendente  hte  was  allotted,  and 
neither  party  will  be  allowed  to  dispute  the  cor- 
rectness of  the  estimate  then  taken.  Franks  v. 
Franks,  31  L.  J.,  Mat.  25. 

Although  the  wife  may  since  have  discovered 
that  his  income  at  that  time  was  greater.  Greenr- 
wood  V.  Greenwood,  32  L.  J.,  Mat.  136.1 

The  court  can  order  an  annuity  to  be  secured 
to  the  wife  only  on  making  the  decree ;  the 
order,  therefore,  would  be  permanent,  and  in- 
capable of  being  varied  to  meet  the  varying 
fortunes  of  the  husband.  Rawlings  v.  RarC' 
lings,  4  S.  &  T.  158 ;  34  L.  J.,  Mat  147;  13  L.  T. 
212. 

Where  the  husband's  income  was  professional, 
and  the  wife  was  entitled  to  a  sum  of  money  in 
reversion,  which  was  imminent,  the  court  refused 
to  make  any  order  under  20  &  21  Vict.  c.  85, 
s.  32.    /J. 

The  court  ought  also  to  consider  the  conduct  of 
the  parties.  lb,  See  also  Medley  v.  Medley,  col. 
272. 

In  decreeing  alimony  the  court  is  governed  by 
the  same  rules  as  the  ecclesiastical  courts,  and  it 
will  not  therefore  make  an  order  for  securing  per- 
manent alimony,  which  would  have  the  effect  of 
charging  the  husband's  property  vrith  its  pay- 
ment, whatever  alteration  might  take  place  in 
his  ciroumstances  at  a  future  time.  Myde  v. 
Hyde,  4  S.  &  T.  80  ;  34  L.  J.,  Mat  63 ;  12  L.  T. 
236  J  13  W.  R.  545. 

Judicial  Separation.  J — ^A  wife  who  has  ob- 
tained  a  final  decree  of  judicial  separation  in  her 
favour,  and  has  previously  thereto  filed  her  peti- 
tion for  alimony  pending  suit,  on  such  decree 
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In  exercising  the  power  of  ordering  a  husband 
to  make  a  provision  for  his  wife  who  has  ob- 
tained a  decree  of  dissolution  of  marriage,  the 
court  will  generally  be  guided  by  the  principles 
laid  down  in  the  above  case,  where  a  husband 
was  ordered  to  secure  to  the  wife,  so  long  as  she 
should  remain  chaste  and  unmarried,  an  annuity 
sufficient  to  maintain  her.  There  may,  however^ 
be  circumstances  which  would  justi^  the  court 
in  ordering  a  more  liberal  provision  to  be  made 
for  the  wife.  A  wife  having  obtained  a  decree 
of  dissolution  of  marriage  on  the  ground  of 
adultery  and  desertion,  the  court,  taking  into 
consideration  the  conduct  of  the  parties  and 
other  circumstances,  ordered  the  husband  to 
secure  to  her  the  payment  of  2,000Z.  absolutely. 
Morris  v.  Morris^  31  L.  J.,  Mat.  33. 

Where  a  wife  had  obtained  a  decree  of  judicial 
separation,  and  the  court  had  ordered  that  she 
should  have  the  custody  of  three  children  all 
under  seven,  alimony  pendente  lite  having  been 
allotted  on  the  presumption  that  the  husband's 
income  was  4002.  per  annum,  the  court  allotted 
to  the  wife  1602.  per  annum  as  permanent  ali- 
mony ;  1002.  for  herself,  and  202.  per  annum  for 
each  of  the  children.  Whieldon  v.  Whieldon^ 
2  S.  &  T.  388 ;  30  L.  J.,  Mat.  174  ;  6  L.  T. 
138. 

The  wife  during  the  coverture  became  entitled 
to  a  small  estate  of  inheritance.  On  the  dissolu- 
tion of  the  marriage  on  her  petition,  by  reason 
of  the  husband's  adultery  and  cruelty,  the  court 
ordered  that  he  should  pay  to  the  wife  an  an- 
nuity to  the  amount  of  two-thirds  of  the  rents^ 
and  secure  such  an  annuity  on  the  property. 
George  v.  George^  38  L.  J.,  Mat  34  ;  20  L.  T. 
232. 

When  the  court  pronounces  a  decree  of  disso- 
lution of  marriage  at  the  suit  of  a  wife,  it  will, 
if  the  circumstances  permit,  order  the  husband 
to  secure  her  a  permanent  maintenance,  on  the 
principle,  as  to  amount,  of  permanent  alimony 
on  a  decree  of  judicial  separation.  Sidney  v. 
Sidney,  4  8.  &  T.  178  ;  34  L.  J.,  Mat.  122 ;  11 
Jur.,  N.  8.  816  ;  12  L.  T.  826. 


being  affirmed  on  appeal  to  the  full  court,  or 
after  the  expiration  of  the  time  for  appealing 
against  the  decree,  if  no  appeal  be  then  pending, 
may  apply  to  the  judge  oitlinaiy  by  motion  for 
an  allotment  of  permanent  alimony  ;  provided 
that  she  shall,  eight  days  at  least  before  making 
such  application,  give  notice  thereof  to  the  hus- 
band, or  to  his  proctor,  solicitor,  or  attorney. 
B.  91  (1865). 

The  eight  days  must  be  reckoned  exclusively 
of  the  day  on  which  the  notice  is  given  and  of 
that  on  which  the  motion  is  made.  Robinnoth  v. 
BobinMn,  30  L.  J.,  Mat.  169. 

When  a  huslmnd  obtains  a  judicial  separation 
on  the  ground  of  the  wife's  cruelty,  the  court 
will  require  him  to  make  a  provision  for  her 
maintenance.  Pritehard  v.  Pritchard,  3  S.  &  T. 
523  ;  33  L.  J.,  Mat.  158  ;  10  Jur.,  N.  S.  830 ;  10 
L.  T.  789  ;  13  W.  R.  188. 

A  judicial  separation,  on  the  g^und  of  the 
wife's  cruelty,  will  not  be  decreed,  except  on  the 
condition  that  the  husband  makes  some  reason- 
able provision  for  her  maintenance.  The  husband 
will  not  be  required  to  g^ivca  bond  with  sureties 
to  secure  the  payment  of  such  provision.  Forth 
V.  FoHh,  36  L.  J.,  Mat.  122  ;  16  L.  T.  574 ;  15 
W.  R.  1091. 

The  couft  is  bound  by  the  practice  of  the 
ecclesiastical  courts  in  allotting  permanent  ali- 
mony after  a  decree  of  judicial  separation. 
Haigh  v.  Haigh,  1  L.  R.,  P.  709  ;  38  L.  J.,  Mat. 
37  ;  20  L.  T.  281. 


Snbseqaent  Beeroe  niii  for  Dissolution.] 


— If  permanent  alimony  has  been  allotted  to  a 
wife  on  her  obtaining  a  decree  of  judicial  separa- 
tion, and  the  husband  afterwards  obtains  a  decree 
nisi  for  dissolution  of  marriage  on  the  ground  of 
her  adultery,  the  court  will  not,  before  that  de- 
cree has  been  made  absolute,  discharge  the  order 
for  payment  of  alimony.  Stoate  v.  Stoate,  30 
L.  J.,  Mat.  180. 

SiMolntion— Husband  in  Fanlt.l — The  rule  of 
the  ecclesiastical  courts  as  to  tne  amount  of 
permanent  alimony  awarded  to  a  wife,  who  had 
obtained  a  divorce  k  mens&  et  thoro,  furnishes 
no  guide  for  the  exercise  of  the  discretion  of  the 
court  in  determining  what  provision  should  be 
made  by  a  husband  for  a  wife  who  has  obtained 
a  decree  of  dissolution  of  marriage.  The  prin- 
ciples by  which  the  court  will  be  guided  in 
exercising  that  discretion  are,  that  a  wife  having 
by  her  husband's  misconduct,  been  deprived  of 
her  position,  she  ought  not  to  purchase  redress 
at  the  cost  of  being  left  destitute  ;  that  it  would 
be  impolitic  to  give  a  wife  any  great  pecuniary 
interest  in  obtaining  a  dissolution  of  the  mar- 
riage tie ;  and  that  such  provision  should  be 
payable  only  so  long  as  the  wife  remains  chaste 
and  unmarried.  Fisher  v.  Fisher,  2  8.  &  T.  410 ; 
31  L.  J.,  Mat.  1  ;  8  Jur.,  N.  8. 103  ;  5  L.  T.  364 ; 
10  W.  R.  122. 

Where  a  wife,  who  had  obtained  a  decree  of 
dissolution  of  marriage,  had  no  fortune,  and  her 
husband  had  some,  and  also  trading  profits, 
neither  large  nor  certain,  the  court  considered 
that  the  mfe  was  entitled  to  a  maintenance 
only,  and  ordered  that  the  husband  should  se- 
cure to  her  an  annuity  of  1002.  for  the  support 
of  herself  and  her  daughter,  payable  so  long  as 
she  should  remain  chaste  and  unmarried,  to  be 
reduced  to  802.  if  the  daughter  should  die  or  marry. 


Wife  in  Faolt.] — On  a  decree  nisi  for 

dissolution  of  marriage  on  the  ground  of  the 
adultery  of  a  wife,  who  on  her  marriage  had  a 
fortune  of  1,6782.,  which  was  not  settled,  but 
was  received  by  the  husband,  the  court  ordered 
that  the  husband  should  settle  1,0002.,  upon 
trust,  that  the  interest  be  applied  for  the  benefit 
of  the  wife  so  long  as  she  conducted  herself 
properly  and  remained  unmarried,  and  that  upon 
ner  interest  ceasing  the  fund  should  be  held  in 
trust  for  the  children  of  the  marriage  in  equal 
shares,  and  that  1,0002.  damages  awaided  against 
the  co-respondent,  should  be  paid  to  the  husband 
in  lieu  of  the  sum  he  would  have  to  settle,  and 
that  the  decree  should  be  suspended  until  the 
settlement  should  be  made.  Bent  v.  Bent  and 
Footman,  2  8.  &  T.  392  ;  30  L.  J.,  Mat  175. 

On  a  decree  of  dissolution  by  reason  of  the 
wife's  adultery,  she  having,  under  a  marriage 
settlement,  the  interest  after  her  husband's  death 
of  10,0002.,  and  a  right  to  dispose  of  one-fifth  of 
that  sum,  the  court  directed  the  husband  to 
secure  her  an  annuity  during  his  life  of  1502., 
quamdiu  casta  vixerit,  on  condition  of  her  giving 
up  the  right  to  dispose  of  the  2,0002.  ;  and 
directed  the  damages  assessed  against  the  co- 
respondent to  go,  first,  in  payment  of  the  wife's 
costs ;  secondly,  in  payment  of  husband's  ;  and 
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thirdly,  any  sarplns  in  satisfaction  of  the  annuity 
to  the  wife.  Xeats  v.  Keats  and  Montezuma^  1 
S.  &  T.  334  ;  28  L.  J.,  Mat.  67  ;  5  Jur,,  N.  S.  176. 
Whether  special  circumstances  are  required  to 
induce  the  court  to  give  permanent  alimony  to  a 
wife  against  whom  a  decree  for  dissolution  is 
made,  and  who  has  no  means  of  support,  qusere. 
Robertson  v.  Robertson,  8  P.  D,  94 ;  48  L.  T. 
£90  ;  31  W.  R.  652. 


Ifotwithitanding  Deed   of    Separation.]  —  A 

wife,  by  a  deed  of  separation,  agreed  to  accept 
certain  sums  as  a  provision  for  her  support,  and 
not  to  sue  her  husband  for  any  further  main- 
tenance. Subsequently  having  discovered  that 
he  had  been  guilty  of  incestuous  adultery,  she 
obtained  a  decree  for  dissolution  of  the  mar- 
riage:— Held,  that,  notwithstandiug  the  deed, 
she  was  entitled  to  the  usual  order  for  permanent 
maintenance.  Morrall  v.  Morrall,  6  P.  D.  98  ; 
50  L.  J.,  P.  62  ;  47  L.  T.  50  ;  29  W.  B.  897. 

General  Coneiderationi  as  to.] — Where  the 
only  income  of  a  husband  was  60Z.  a  year,  derived 
from  independent  property,  and  he  turned  his 
wife  out  of  doors,  and  his  mistress  was  living 
with  him,  the  court  awarded  a  moiety  of  the 
income  as  permanent  alimony.  Arila  v.  Avilu, 
31  L.  J.,  Mat.  176. 

In  allotting  permanent  alimony,  the  court  will 
take  into  consideration  the  circumstance  that  the 
husband  is  obliged,  in  order  to  earn  his  income, 
to  live  in  a  more  expensive  place  than  his  wife, 
and  when  that  is  the  case,  will  not  allow  her  the 
usual  proportion  of  such  income.  Louis  v.  Louis, 
1  L.  Tl.,  P.  230 ;  35  L.  J.,  Mat.  92  ;  14  L.  T. 
770  ;  14  W.  R.  1023. 

A  wife  applied  for  permanent  alimony  on  a 
decree  for  judicial  separation  by  reason  of  cruelty. 
The  husband  stated  on  affidavit,  that  since  the 
petition  for  alimony  pendente  lite  and  answer  had 
been  filed,  he  had  parted  with  his  business  (which 
was  the  principal  source  of  income)  for  a  yearly 
payment  of  300Z.  for  seven  years,  and  five  per 
cent,  on  the  value  of  warehouse,  stock-in-trade, 
debts,  &c.  The  court  held  that,  in  allotting 
alimony,  the  300Z.  yearly  must  be  taken  as  in- 
come, observing  that,  if  the  income  really  failed, 
the  husband  could  apply  for  a  reduction  of  ali- 
mony. Moore  v.  MoorOy  3  B.  &  T.  606  ;  34  L.  J., 
Mat.  146;  11  L.  T.  459. 

On  a  question  of  permanent  maintenance,  the 
court  will  consider  the  ability  of  the  husband  as 
well  as  the  conduct  and  income  of  the  wife,  not 
only  as  to  the  amount  but  as  to  whether  it  shall 
make  any  order  at  all  for  maintenance.  Ratcliffe 
V.  Ratcliffe  and  Anderson,  1  S.  ^  T.  467 ;  29 
L.  J.,  Mat.  171. 

Where  a  husband^s  income  was  1,650/.,  alimony 
at  the  rate  of  500Z.  per  annum  was  ordered. 
Willcoclu  V.  Willeocks,  32  L.  J.,  Mat.  205. 

A  wife  had  an  income  from  property  settled  on 
her  by  the  husband  of  196Z.  a  year.  The  husband 
had  an  income  of  367Z.  a  year.  There  were  three 
children  of  the  marriage  who  were  in  the  custody 
of  the  wife.  The  court,  in  allotting  permanent 
alimony,  ordered  that  in  addition  to  the  196/.  a 
year  which  the  wife  enjoyed  under  the  settle- 
ment, the  husband  should  allow  her  30Z.  a  year 
for  the  maintenance  of  each  of  the  children. 
Todd  V.  Toddy  42  L.  J.,  Mat.  62  ;  29  L.  T.  252. 

Hnsband*!  Property  Abroad.  ]~The  provisions 
of  20  &  21  Vict.  c.  85,  s.  32,  respecting  permanent 


maintenance,  empower  the  court  to  order  a  gro 
or  annual  sum  to  be  secured  for  the  benefit  * 
the  wife,  but  not  to  make  a  direct  order  on  tl 
husband  to  pay  a  gross  or  annual  or  othi 
periodical  sum  to  the  wife.  The  qualifieatic 
thai  the  maintenance  is  to  be  for  the  wife  "  dai 
sola  et  casta  vixerit "  is  not  usually  inserted  i 
the  order  but  in  the  deed  of  security.  Th 
provisions  of  29  &  30  Vict.  c.  32.  respecting-  th 
payment  of  monthly  or  weekly  sums  to  the  wife 
do  not  apply  to  the  case  of  a  husband  who  ha 
property  abroad  sufficient  and  available  for  i 
security.  Per  Jessel,  M.  R. :  An  order  for  main 
tenance  cannot  be  made  in  the  alternative  foj 
securing  a  gross  or  annual  sum  of  money,  or  e]fi< 
for  the  payment  of  monthly  or  weekly  sums  b^ 
the  husband.  Medley  v.  Medley,  7  P.  D.  122  j 
51  L.  J.,  P.  74  ;  30  W;  R.  937— C.  A. 

Variation  of  Order — Power  of  Court.] — The 
29  &  30  Vict.  c.  32,  s.  1,  empowers  the  court 
in  every  case,  from  time  to  time,  to  vary  an 
order  for  permanent  maintenance,  and  to  order 
monthly  payments,  whatever  the  amount  of  the 
allowance.  Jardine  v.  Jardine,  6  P.  D.  213  ; 
61  L.  J.,  P.  4  ;  30  W.  R.  91— C.  A. 

Seqneitration  —  Indian  Offleer*!  tension.]  — 

The  pension  of  an  officer  in  the  Indian  army 
is  not  liable  to  sequestration  for  payment  of 
costs  and  permanent  maintenance.  Bireh  v. 
Birch,  8  P.  D.  163;  52  L.  J.,  P.  88;  32 
W.  R.  96. 

DednotionB   Allowable — Debts   of  Wife.] — ^A 

suit  in  the  Ecclesiastical  Court  for  separation 
was  promoted  by  a  wife  against  her  husband. 
Alimony  pendente  lite  was  allotted,  and  when 
sentence  was  given  in  favour  of  the  wife,  per- 
manent alimony  was  allotted*    The  alimony  pen- 
dente  lite  had  not  been  obtained  without  delay 
and  compulsion,  and  permanent  alimony  had  not 
been  paid  at  all.    The  wife  had  incurred  debts 
which  the  husband  had  been  compelled  to  pay. 
He  sought  to  deduct  these  amounts  from  the 
future  payment  of  alimony  : — Held,  that  he  was 
not  entitled  so  to  do.    Jlarmer  v.  Ifarmer,  3 
Jur.,  N.  S.  168  ;  28  L.  T.,  O.  S.  344  ;  5  W.  R.  413. 

Inoome  Tax.] — When  an  allotment  of 

permanent  alimony  has  been  made  to  a  wife  upon 
a  calculation  of  the  husband^s  income,  in  wMch 
calculation  the  income  and  property  tax  has  been 
deducted,  the  husband  is  not  allowed  under  the 
Income  Tax  Act  (5  &  6  Vict  c.  35),  ss.  102, 103, 
to  deduct  the  tax  from  his  payments  of  alimony 
to  the  wife.  Franltfort  v.  Frankfort,  4  Notes 
of  Cases,  280. 

In  payments  on  account  of  alimony,  the  party 
paying  may  deduct  income  tax.  Pemherton  v. 
Pemberton,  2  Notes  of  Cases,  17. 

Undertaking  by  Third  Party  to  Pay.]— The 
father  of  the  respondent  on  her  marriage  under- 
took, in  a  letter  to  the  husband,  to  make  her  an 
allowance  of  1002.  per  annum  during  his  life. 
Such  allowance  had  been  paid  for  sobie  years  in 
one  sum  in  a  particular  month  of  the  year.  The 
court  refused  to  grant  to  the  wife  alimony  out  of 
her  husband's  income,  which  did  not  much  ex- 
ceed her  allowance,  the  month  in  which  it  might 
be  expected  that  the  allowance  would  be  paid 
not  having  arrived.  Eaton  v.  Eaton  and  Camp* 
bell,  2  L.  R.,  P.  51  ;  21  L.  T.  733. 
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ii.  Practice  to  Obtain, 

DiMTOtion  of  Court.] — ^A  decree  nisi  for  disso- 
lation  of  marriage  was  made  against  a  wife  on 
the  3r1  of  Angost,  1880,  and  was  made  absolute 
in  due  course.  The  wife  appealed,  and  her 
appeal  was  dismissed  on  the  19th  of  Jnlj,  1881. 
On  the  30th  of  July  she  took  ont  a  smnmons 
to  have  pennanent  maintenance  allowed  her. 
Owing  to  ner  absence  abroad  the  summons  was 
not  heard  till  December,  1882,  when  the  Presi- 
dent dismissed  it.  The  wife  appealed : — Held, 
on  appeal,  that  as  the  application  to  the  Presi- 
dent was  oat  of  time,  and  he  had  exercised  a  dis- 
cretion nnder  the  special  circumstances  of  the 
<ase,  the  court  would  not  interfere  with  his  deci- 
«ion.  Itobertson  t.  Robertson^  8  P.  D,  94 ;  48 
L.  T.  590  ;  31  W.  R.  662— C.  A. 

■ 

Auwtr.] — ^A  petition  for  an  order  for  perma- 
nent maintenance  under  21  &  21  Vict.  c.  85,  s.  32, 
must  be  presented  in  accordance  with  rule  96, 
after  the  decree  nisi  and  before  the  decree  al»o- 
lute  ;  and  rule  98,  which  requires  the  respondent 
to  file  an  answer  to  it -on  oath,  is  a  binding  rule 
with  which  the  court  will  not  dispense  except 
npon  special  grounds.  The  fact  that  it  appears  on 
the  face  of  the  petition  that  the  petitioner  has  a 
separate  income,  is  not  a  ground  on  which  the 
court  will  dispense  with  tlmt  rule.  Charles  y. 
Charles,  1  L.  R.,  P.  260  ;  36  L.  J.,  Mat  17  ;  15 
L.  T.  416. 

When  Petition  ihonld  be  Filed.]— The  court 
wUl  allow  a  petition  for  permanent  alimony  to 
be  filed  after  it  has  made  a  final  decree  for  a  judi- 
cial separation.  Otcell  v.  Covell,  2  L.  B.,  P.  411  ; 
41  L.  J.,  Mat  81 ;  27  L.  T.  324  ;  20  W.  R.  894. 

A  wife  obtained  a  decree  of  judicial  separation 
by  reason  of  the  adultery  of  the  husband.  No 
application  was  made  for  alimony  pending  suit, 
but  after  the  final  decree  had  been  pronounced, 
she  filed  a  petition  for  permanent  alimony.  The 
husband  appeared  under  protest : — Held,  that 
the  court  had  power  to  entertain  the  petition, 
and  that  the  husband  was  bound  to  answer  to 
the  merits.    Ih, 

The  petition  for  such  provision  cannot  be  filed 
until  after  the  decree  nisi  has  been  pronounced ; 
and  the  oider  must  form  part  of  the  decree  abso- 
lute.    Charles  v.  Charles,  supra. 

A  petition  for  permanent  maintenance  under 
20  &  21  Vict  c  85,  s.  32,  may  be  presented  at 
any  time  after  the  decree  nisi,  and  the  order  for 
maintenance  need  not  necessarily  form  part  of 
the  decree  absolute.  Bradley  v.  Bradley,  3  P.  D. 
47  ;  47  L.  J.,  P.  63  ;  39  L.  T.  203  ;  26  W.  R. 
831. 

After  a  decree  nisi  for  a  dissolution  of  marriage 
at  the  petition  of  a  husband,  the  wife  filed  a 
petition  for  permanent  alimony,  or  for  some 
payment  in  lieu  thereof,  setting  forth  the  amount 
and  sources  of  her  husband's  income.  On  motion 
on  behalf  of  the  husband,  the  court  directed  the 
petition  for  alimony  to  be  struck  off  the  file  of 
the  court,  and  refused  to  allow  the  costs  to  be 
taxed  against  the  husband.  U^'ftstoncY,  TVin- 
stone  and  Dyne,  2  S.  &  T.  246  ;  30  L.  J.,  Mat. 
109 ;  3  L.  T.  896. 

TftraminatJon  of  Husband.]  —  After  a  decree 
nisi  for  dissolution  of  marriage  at  the  suit  of  a 
wife,  the  husband  will  not  be  ordered  to  attend 
in  court  that  he  may  be  examined  on  his  answer 


to  the  petition  for  alimony  pendente  lite,  with  a 
view  to  getting  an  order  that  he  secure  a  pro- 
vision to  the  wife  under  20  &  21  Vict  c.  86,  s.  32. 
The  wife  may,  however,  examine  witnesses  to 
shew  the  husband's  means.  Afead  v.  Mead,  31 
L.  J.,  Mat  30. 

Where  an  answer  is  filed  to  a  petition  for 
alimony  pendente  lite,  but  no  such  alimony  is 
allotted,  and  the  wife  afterwards  applies  for  per- 
manent alimony,  she  will  not  be  allowed  to  file 
a  fresh  petition,  but,  upon  giving  notice,  may 
examine  witnesses  to  contradict  the  statements 
in  the  husband's  answer  in  the  petition  for  ali- 
mony pendente  lite.  Sykes  v.  i^ykes,  31  L.  J., 
Mat  38. 

AppUeation  for.]  —  An  application  for  per- 
manent alimony  should  be  made  on  motion. 
Wallace  v.  Wallaec,  32  L.  J.,  Mat  34  ;  8  Jur., 
N.  S.  1082. 

Varying.]— The  court,  under  20  &  21  Vict  c 
85,  s.  3,  has  jurisdiction  to  vary  a  decree  of  the 
EcclesiasticaTGourt  allotting  permanent  alimony. 
Harmar  v.  Mamiar,  32  L.  J.,  Mat.  118 ;  8  L.  T. 
291 ;  11  W.  R.  750. 

Under  20  &  21  Vict  c.  85,  s.  32,  the  court  can 
order  an  annuity  to  be  secured  to  a  wife  only  on 
making  a  decree  ;  the  order,  therefore,  would  be 
permanent  and  incapable  of  being  varied  to  meet 
the  varying  fortunes  of  the  huslmnd.  JRawlins 
V.  Rawlins,  4  S.  &  T.  158  ;  34  L.  J.,  Mat  147  ; 
13  L.  T.  212. 


For  Deoreaso  of  Alimony.] — Where  a  hus- 


band's income  has  diminished  since  allotment  of 
alimony  pendente  lite,  he  may,  upon  the  applica- 
tion for  permanent  alimony,  bring  that  fact 
before  the  court  by  affidavit.  Baxies  v.  Bavies, 
32  L.  J.,  Mat  162. 

It  is  not  necessary  that  he  should  file' a  petition 
alleging  such  a  diminution.    lb. 


Por  Ineroaso  of  Alimony.] — If  upon  an 


application  for  permanent  alimony  a  wife  desires 
to  shew  that  the  husband's  income  has  increased 
or  thatiher  own  has  diminished  since  alimony  pen- 
dente lite  was  allotted,  her  proper  course  is  to 
file  a  petition  alleging  such  increase  or  diminu- 
tion.   IHsk  V.  Fisk,  31  L.  J.,  Mat. 60. 

Notice  of  an  application  for  an  increase  of  per- 
manent alimony  should  be  given  to  the  husband. 
Notice  to  the  attorney  who  conducted  the  suit 
for  him  is  insufficient  Louis  v.  Louis,  41  L.  J., 
Mat  18 ;  25  L.  T.  856  ;  20  W.  R.  215. 

Order— Form  of  Deoreo.] — ^The  order  for  per- 
manent alimony  under  20  &  21  Vict.  c.  85,  s.  32, 
must  be  embodied  in  the  decree  dissolving  a 
marriage,  if  such  a  decree  has  been  pronounced 
and  registered.  Vicars  v.  Vicars,  29  L.  J.  Mat. 
20. 

Any  such  decree  in  s.  32  of  20  &  21  Vict.  c.  85, 
taken  in  connexion  with  23  &  24  Vict.  c.  144,  s.  7, 
must  be  read  as  the  decree  (absolute)  which  finally 
dissolves  the  marriage  ;  and  therefore  the  order 
securing  permanent  alimony  to  the  wife  under 
the  provisions  of  the  section  need  not  form  part 
of  the  decree  nisi.  CJiarles  v.  Charles,  1  L.  R., 
P.  260  ;  36  L.  J.,  Mat  17  ;  16  L.  T.  416. 

An  order  for  permanent  provision  for  a  divorced 
wife,  made  under  20  &  21  Vict.  c.  85,  s.  32,  must 
form  part  of  the  decree  dissolving  the  marriage. 
In  making  such  an  order  the  judge  ordinary 
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exercises  a  power  which  could  only  have  been 
exercised  by  the  full  court  before  the  28  k  24 
Vict.  c.  144,  and  the  appeal  from  the  order  lies, 
not  to  the  full  court,  but  to  the  House  of  Lords. 
Sidney  v.  Sidney,  1  L.  R.,  P.  78  ;  13  L.  T.  682  ; 
14W.  R.  317. 

Husband  (hit  of  Jurisdiction.] — ^Where  a  hus- 
band is  out  of  the  jurisdiction  of  the  court,  the 
only  power  which  the  court  has,  in  case  of  dis- 
solution of  marriage,  to  'make  provision  for  the 
wife,  is  to  make  an  order  on  the  husband  to 
secure  a  sum  of  money  to  her.  Rohotham  v. 
JRohotham,  1  S.  &  T.  190  ;  27  L.  J.,  Mat.  61. 

Payment  of  Arrears.]— The  court,  contrary  to 
the  usual  practice,  made  an  order  for  the  pay- 
ment of  arrears  of  alimony,  specifying  the 
amount,  where  it  appeared  probable  that  the 
husband,  who  was  an  officer  serving  in  India, 
would  be  compelled  by  the  India  Office  to  obey 
such  an  order.  Louis  v..  Lmis,  41  L.  J.,  Mat.  19  ; 
26  L.  T.  856  ;  20  W.  R.  215. 

Suspension   of  Decree   until  Seeured.]  —  A 

husband  sued  for  a  judicial  separation  on  the 
ground  of  his  wife's  cruelty,  ancf  established  his 
case.  Since  the  cessation  of  cohabitation  the 
husband  had  made  his  wife  an  allowance,  and  at 
the  hearing  said  he  would  continue  it.  The 
court  intimated  that  the  allowance  should  be 
secured  to  the  wife  by  deed,  and,  on  the  husband 
objecting,  suspended  the  decree  until  its  sug- 
gestion should  be  carried  out.  Phillip  v.  PhilHVy 
21  W.  R.  392. 

Mode  of  Serying  Order.] — Service  of  an  order 
for  the  payment  of  alimony  is  effected  by  shew- 
ing to  the  party  to  be  served  an  office  copy  of 
the  order,  and  by  leaving  with  him  a  copy  of  it. 
Parr  v.  Parr  and  White,  4  ^.  &  T.  229. 

Snforeing  Payment— By  Attachment.]— An 
application  for  an  attachment  against  a  husband 
for  non-payment  of  alimony  and  costs  should  be 
made  in  one  motion.  The  costs  for  two  motions 
will  not  be  allowed  against  the  husband.  Watts 
V.  Watts,  4  S.  &  T.  274. 

By  Sequestration.]  —  The  court  in  en- 
forcing payment  of  alimony  and  costs  will  autho- 
rize sequestrators  to  receive  portions  of  a  civil 
service  pension.  Sansom.  v.  Sajisom,  4  P.  D.  69  ; 
48  L.  J.,  P.  25  ;  39  L.  T.  642  ;  27  W.  R.  692. 

The  court  made  an  order  on  the  respondent  for 
payment  of  permanent  alimony  at  the  rate  of  1  \Ql, 
per  annum,  so  long  as  he  was  in  receipt  of  a 
rent-chaige  of  400/.  per  annum  (his  only  source 
of  income),  the  trustees  of  which  had  a  discre- 
tionary power  to  refuse  payment,  in  which  event 
it  enured  to  the  benefit  of  the  tenant  for  life. 
The  respondent  had  prior  to  the  date  of  the  order 
become  a  bankrupt,  but  the  trustees  had  never- 
theless continuea  to  pay  him  the  rent-charge, 
and  he  had  failed  to  comply  with  the  order  of 
the  court.  The  court  (the  respondent  and  trus- 
tees opposing)  directed  a  sequestration  in  general 
terms  to  issue  against  the  property  of  the 
respondent.  Clinton  v.  Clinton,  1  L.  R.,  P. 
216  ;  14  L.  T.  257  ;  14  W.  R.  545. 

Beitraining  Waste  by  Husband.]— When  the 
Divorce  Court  has  made  an  absolute  order  for 
dissolution  of  marriage,  and  an  order  for  per- 


manent alimony,  and  the  late  husband  is  d 
pating  his  property,  or  putting  it  out  of 
power,  a  court  of  equity  will  grant  an  injund 
and  receiver  to  protect  it  for  the  benefit  of 
former  wife.    Sidney  v.  Sidney,  17  L.  T.  9. 

Husband's  Bankruptcy— Proof  on  Estate. 
An  order  for  permanent  alimony  made  u 
further  order  under  the  terms  of  the  29  y 
c.  85,  s.  1,  is  not  an  annuity  which  can  be  val 
and  proved  in  bankruptcy.  Presoott  v.  Prese 
20  L.  T.  331. 

Damages  Obtained  against  Co-Bespondent 

Although  the  court  has  authority  to  include 
its  decree  for  a  dissolution  of  marriage,  an  ox 
upon  the  husband  to  make  provision  for 
future  maintenance  of  the  wife,  it  will  only 
so  under  very  special  circumstances.  It  will 
more  ready  to  settle  upon  her  whatsoever  8 
of  money  may  be  recovered  by  way  of  dama 
against  the  co-respondent.  Latham  v.  Lath 
and  Oethin,  30  L.  J.,  Mat.  43  ;  7  Jnr.,  N.  8.  21 


10.  Custody  of,  and  Access  to,  Childri 

a.  JurlBdiotion  of  Divorce  Court. 

20  ft  21  Viot.  c.  86,  s.  86.]~Under  this  statu 
the  court,  after  a  final  decree,  had  no  power 
vary  or  alter  an  order  as  to  the  custody  of  ch 
dren.  CuHis  v.  Curtu,  1  S.  &  T.  192;  27  L. 
Mat.  16. 

Over  Children  Under  Sixteen.] — The  court  I 
jurisdiction  by  its  order  to  regulate  the  custo 
of  children  until  they  attain  the  age  of  sixtec 
Mallinson  v.  Mallifison,  1  L.  R.,  P.  221 ;  35  L. 
Mat.  84  ;  14  L.  T.  636  ;  14  W.  R.  973. 

But  the  court  has  no  jurisdiction  to  make  a; 
order  as  to  the  custody  of  children  upwards 
sixteen  years  of  age.    Ryder  v.  Ryder,  2  S.  & 
225  ;  30  L.  J.,  Mat.  44  j  3  L.  T.  678 ;  9  W. 
440. 

Security.] — Upon  a  decree  for  judicial  sep 
ration  when  the  court  has  ordered  a  provisi< 
to  be  made  for  the  children  it  has  no  power 
order  also  that  the  respondent  shall  secure  t 
payment.  Ilunt  v.  UurU,  8  P.  D.  161 ;  52  L. . 
P.  98  J  31  W.  R.  724. 

Scotland.]— The  24  &  25  Vict.  c.  86,  s.  9,  h 
given  the  court  the  widest  discretion  to  wei] 
the  comparative  advantages  or  disadvantages 
giving  the  custody  of  all,  or  of  any  of  the  childrc 
to  the  one  parent  or  to  the  other,  and  no  genei 
rule  can  be  laid  down.  It  is  the  duty  of  t 
court  to  consider  all  the  circumstances  of  t 
particular  case.  Symington  v.  Symington,  2  L. 
H.  L.  (8c.)  415. 

Jurisdiction  of  Justices.]— See  Grove  v.Groi 
39  L.  T.  546  ;  27  W.  R.  324. 

b.  Interim  Orders. 

Common  Law  Bule.] — In  making  an  interi 
order  as  to  the  custody  of  the  children,  the  cov 
will  adhere  to,  or  depart  from,  the  common  la 
rule,    according  to  its  discretion.      Spratt 
Spratt,  1  S.  &  T.  215. 

The  court  has  no  power  to  make  an  order 
to  the  custody  of  children  pending  a  suit  f 
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restitntion  of  conjugal  rights.  Chambers  y. 
Chamhert,  39  L.  J.,  Mat.  66  ;  22  L.  T.  727 ;  18 
W.  R.  628. 

A  father  is  entitled  at  common  law  to  the  cos* 
tody  of  the  child  at  its  mother's  breast,  and  the 
court,  in  making  an  order  as  to  the  custody  pen- 
dente lite,  will  not,  unless  some  good  cause  is 
shewn,  take  away  this  right.  CartUdge  y.  Cart- 
lidge,  2  S.  &  T.  567  ;  31  L.  J.,  Mat.  85  ;  8  Jur., 
N.  8.  493  ;  6  L.  T.  397  ;  10  W.  R.  672. 

In  the  interval  between  a  decree  nisi  for  dis- 
solution of  marriage  being  pronounced  and  its 
being  made  absolute,  the  only  order  the  court 
can  make  as  to  the  custody  of  children,  is  an 
interim  order.  Cnhley  y.  Cubley  and  Smith ,  30 
L.  J.,  Mat.  161. 

Wifb  Taking  Possestion  of  Child.]— A  wife 
left  her  husband*s  house,  with  a  yiew  of  institu- 
ting a  suit  for  dissolution  of  marriage  by  reason 
of  cruelty  and  adultery,  taking  wiSi  her  their 
boy,  between  seven  and  eight  years  of  age,  whom 
she  placed  in  a  school  kept  by  an  intimate  friend 
of  her  own.  On  an  application  for  an  interim 
order  to  prevent  the  &ther  removing  him  from 
the  school : — Held,  that  the  wife's  intimate  friend 
could  not  be  considered  an  indifferent  peison 
between  the  parties,  and  the  court  ordered  the 
child  to  be  given  up  to  the  husbanded  mother, 
who,  from  the  letters,  appeared  to  be  on  good 
terms  with  the  daughter-in-law,  and  attach^  to 
the  boy.    Boyndon  v.  Boyndon,  1  S.  &  T.  324. 

Pending  a  suit  for  dissolution  of  marriage  by  a 
husband  by  reason  of  the  wife's  adultery,  she,  in 
an  improper  manner,  obtained  possession  of  an 
in&mt  child  of  the  marriage,  then  living  with  the 
husband.  On  the  husband  again  taking  the  child 
from  her,  she  endeavoured  by  violence  to  get  it 
from  him,  but  failing,  applied  to  the  court  for  an 
order  that  it  might  1^  restored  to  her.  The  court 
rejected  the  application,  on  account  of  the  im- 
propriety of  her  conduct,  and  condemned  her  in 
the  costs  of  the  motion.  Allen  v.  Allen  and 
D'Arey,  29  L.  J.,  Mat.  166. 

o.  Aooesa. 

Pending  Suit  —  Intareiti  of  Children  to  be 
Considered.] — In  exercising  its  discretion  in  the 
matter  of  access  to  children  by  their  parents, 
pending  suit,  the  court  is  mainly  influenced  by 
considerations  for  the  interests  of  the  children. 
Philip  V.  Philip,  41  L.  J.,  P.  89  ;  27  L.  T.  692.  » 

Therefore  when  it  was  satisfied  that  the  visits 
of  the  mother  to  the  child,  who  was  in  a  very 
sickly  state,  might  retard  the  child's  recovery,  it 
refused  the  mother  an  order  for  access  pending 
suit,  though  there  was  reason  to  apprehend  that 
the  separation  ofthe  mother  from  the  child  would 
exercise  a  prejudicial  effect  on  the  mother's 
health.    Ih. 


To  whom.]  —  The  court  has   power  to 


make  an  order  for  access  merely  of  one  of  the 
parties  to  a  suit  to  the  children  pendente  lite. 
ThompBon  v.  Thompson  and  SturmfelUy  2  S.  & 
T.  402  ;  31  L.  J.,  Mat.  213  ;  7  Jur.,  N.  S.  1207  ; 
5  L.  T.  335 ;  10  W.  R.  96. 

Kotivoi  ol] — On  an  application  for  an 

order  of  access  to  children  pending  a  suit  on  be- 
half of  the  mother,  the  court  will  require  to  be 
satisfied  that  the  motive  is  natural  love  and 
affection  for  the  children,  and  that  the  mother 


has  no  indirect  objects  in  view,  as  to  which 
lapse  of  time  in  making  the  application  may  be 
material.  Codrinyton  v.  Codrington  and  Andev' 
son,  3  S.  &  T.  496  ;  10  L.  T.  387. 

Application  for.]^After  a  decree  of  judicial 
separation  has  been  pronounced,  the  court  will 
not  order  that  the  wife  have  access  to  children 
of  the  marriage,  unless  application  is  made  by 
petition.  Antlumy  v.  Anthony,  30  L.  J.,  Mat.  208. 

Dismissal  of  Petition  for  Dissolution.] — ^Where 
a  petition  for  dissolution  of  marriage  is  dismissed, 
the  court  has  no  power  to  make  an  order  as  to 
the  custody  of,  or  access  to,  the  children  of  the 
marriage.  Seddon  v.  Seddon,  2  S.  &  T.  640  ,*  31 
L.  J.,  Mat.  101  ;  7  L.  T.  253. 

Costs  of  Motion.  ] — The  costs  of  an  unsuccessful 
motion  by  a  wife  for  access  to  the  children  of  the 
marriage  will  not  be  allowed.  Uepworth  v. 
Hepworth,  30  L.  J.,  Mat.  253. 

Where  the  court  decrees  a  judicial  separation 
in  favour  of  the  husband  on  the  ground  of  cruelty, 
and  the  wife  afterwards  applies  on  motion  for 
access  to  some  of  the  children  of  the  marriage, 
and  an  order  for  access  is  made,  the  wife  is  not 
entitled  to  have  the  costs  of  the  motion  taxed 
against  her  husband,  as  he  has  not  refused  her 
access  to  the  children  since  the  date  of  the 
decree.    Bacon  v.  Bacon,  1  L.  R.,  P.  167. 

Respondent  Diiobeying  Order  of  Conrt.] — ^The 
court,  having  granted  a  decree  dissolving  the 
marriage  between  the  parties,  on  the  petition  of 
the  wife,  further  ordered  that,  on  certain  con- 
ditions, and  after  due  notice,  she  should  have 
access  to  her  children.  The  respondent  for  a 
time  removed  himself  and  one  child  beyond  the 
jurisdiction  of  the  court,  and  on  his  return  denied 
to  the  petitioner  access  to  the  child  on  the  terms 
laid  down  by  the  court.  On  the  suggestion  that 
he  was  again  about  to  leave  this  country,  and  in 
consideration  of  the  approaching  vacation,  the 
court  ordered  that  thechild  should  be  delivered 
up  to  its  mother  forthwith,  and  that  she  should 
have  the  custody  of  it  until  the  fifth  day  of  the 
following  term.  Portugal  v.  Portvgal,  36  L.  J., 
Mat.  103;  15  W.  R.  9., 

d.  Final  Decree. 

Both  Parties  to  be  Before  the  Conrt.] — The 
court  is  not  in  a  position  to  deal  with  a  petition 
for  custody  of  children  under  22  &  23  Vict.  c.  61, 
s.  4,  until  both  parties  are  before  the  court. 
Stacey  v.  Stacey,  29  L.  J.,  Mat.  63 ;  8  W.  R.  341. 

When  Made.] — The  court  will  grant  the  cus- 
tody of  children  on  the  motion  for  making  a 
decree  nisi  absolute  without  petition,  notice 
having  been  g^ven  previously  to  the  other  side 
of  the  intention  to  apply  for  such  custody. 
Bavicit  v.  Bavies,  15  W.  R.  344. 

Innoeent  Party— Primi  facie  Right]— The 
innocent  party  has  a  primft  facie  right  to  the 
custody  of  the  children  ;  when,  however,  under 
peculiar  circumstances,  there  had  been  no  acts  of 
violence  towards  the  children,  the  court  gave  up 
one  of  them  to  the  father,  the  party  complained 
of.  Martin  v.  Martin,  29  L.  J.,  Mat.  106 ;  8 
W.  R.  367. 

Where  there  appears  to  be  no  continuance  of 
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immorality,  and  the  husband  is  affectionately 

attached  to  his  children,  and  has  always  been  so, 

and  engaged  in  a  profitable  business,  an  order 

which  should  take  from  him  the  custody  of  his 

sons  would  not  be  conducive  to  their  future  wel- 

fai-e.    It  is  a  very  different  matter  with  regard 

to  the  daughters.    Their  mother,  against  whom 

nothing  has  been  proved,  is  the  natural  person 

to  have  their  custody.  Lymington  v.  Lymington, 

2  L.  R.,  H.  L.  (Sc.)  415. 

The  court,  in  a  decree  for  a  judicial  separation, 

on  the  ground  of  adultery  of  the  husoand,  on 

proof  that  he  continued  to  live  in  "adultery,  and 

that  the  child  of  the  marriage,  a  boy  of  thirteen, 

resided  vrith  him,  there  being  no  imputation  on 

the  wife,  ordered  that  she  should  have  the  cus- 
tody of  the  child  until  the  age  of  fourteen,  pro- 
vision being  made  for  the  husband  having  access 

to  him.    Hyde  v.  Hyde,  29  L.  J.,  Mat.  160. 

The  court,  in  its  decree  for  a  judicial  separa- 
tion, on  the  ground  of  the  husband's  adultery, 

ordered  that  the  wife  should  have  the  custody  of 

the  children  under  fourteen,  until  they  should 

attain  that  age,  on  proof  that  the  husband  con- 
tinued the  adulterous  intercourse.    Dvggan  v. 

Dngaan,  29  L.  J.,  Mat.  169. 

Where  the  court  decrees  a  judicial  separation 

at  the  suit  of  a  wife,  by  reason  of  cruelty,  it  will, 

in  making  an  order  as  to  the  custody  of  the  chil- 
dren, according  to  the  circumstances  of  the  case, 

exercise  a  discretionary  power,  exceeding  that 

which  is  exercised  by  courts  of  law  and  equity 

respecting  the  custody  of  infants.    Marsh  v. 

Marsh,  1  S.  &  T.  312  j  28  L.  J.,  Mat.  13 ;  5  Jur., 

N.  S.  46. 
In  a  case,  when  there  was  no  suggestion  that 

the   children  had  been    cruelly  or  improperly 

treated  by  the  husband,  the  court  directed  the 
children  to  remain  in  the  custody  of  the  mother 
80  long  as  she  maintained  and  properly  educated 
them,  without  expense  to  her  husbaiid  (he  to 

have  proper  access  to  them),  till  they  should 
respectively  attain  the  age  of  fourteen.    Ih, 

When  a  wife  succeeds  in  her  suit  against  her 
husband,  she  will  generally  be  entitled  to  the 
custody  of  the  children.  Boyntim  v.  SoyrUfru, 
2  S.  k  T.  275  ;  30  L.  J.,  Mat.  156  ;  4  L.  T.  268  ; 
D  W.  R.  620. 

Where  a  husband,  by  reason  of  whose  mis- 
conduct the  marriage  was  dissolved,  was  living 
in  America,  and  the  children  remained  in  the 
custody  of  the  mother  in  this  country,  the  court 
refused  to  make  any  order  as  to  their  custody  ; 
for  any  such  order  must  have  been  final,  and  the 
circumstances  and  relative  positions  of  the  parties 
might  be  materially  altered  in  the  lapse  of  years. 
JfobotJiam  v.  Rohotham,  1  S.  &  T.  190  ;  27  L.  J., 
Mat.  61. 

A  wife  having  obtained  a  decree  of  judicial 
separation  on  the  ground  of  cruelty,  the  court 
being  satisfied  that  the  children  of  the  marriage 
would  not  be  brought  up  as  carefully  and 
morally  by  their  father  as  by  their  mother,  as 
an  act  of  justice  to  her,  and  for  the  advantage 
of  the  children,  ordered  that  she  should  have 
the  custody  of  them  until  they  should  attain 
fourteen,  with  provision  for  their  father  having 
access  to  them.  Suggate  v.  SnggaUj  1  S.  &  T. 
489  ;  29  L.  J.,  Mat.  167  ;  8  W.  K.  20. 

In  determining  the  custody  of  children,  the 
interests  of  the  children  are  paramount  with  the 
court.  In  committing  them  to  the  charge  of  the 
mother  when  the  innocent  party,  the  court  acts 
upon  the  principle  that  a  wife  ought  not  to  be 


deprived  of  the  comfort  and  society  of  her  chil- 
dren by  reason  of  the  wrongful  act  of  the  hus- 
band, but  it  will  depart  from  the  rule  when  it  is 
for  the  interest  of  tne  children  that  their  educa- 
tion should  be  free  from  her  control.  H Alton 
v.  H Alton,  4  P.  D.  87  ;  47  L.  J.,  P.  59. 

A  wife  having  obtained  a  judicial  separation 
from  her  husband  by  reason  of  his  adultery,  and 
also  the  custody  of  their  two  children  until  the 
court  should  otherwise  direct,  presented  a  further 
petition  praying  the  court  to  order  the  husband 
to  pay  to  her  a  sum  or  sums  of  money  for  the 
past  and  future  maintenance  of  the  children, 
in  answer,  he  asked  the  court  to  order  the  chil- 
dren to  be  delivered  up  to  his  father  and  sister, 
who  were  quite  prepared  at  their  own  costs  to 
provide  for  the  mamtenance  and  education  of 
them.  The  court  refused  to  take  the  children 
out  of  the  custody  of  their  mother,  and  made  an 
order  upon  the  father  to  contribute  in  a  moderate 
extent  to  their  maintenance.  Milford  v.  MiU 
ford,  1  L.  R.,  P.  716  ;  38  L.  J.,  Mat.  63  ;  21 
L.  T.  165  ;  17  W.  R.  1063. 

AmouBt.] — ^The  registrar  having  reported  the 
income  of  the  husband  at  150^  a  year,  the  court 
made  an  order  for  payment  to  the  wife,  who  had 
obtained  a  decree  for  dissolution  of  the  marriage, 
of  \L  pep  week,  and  further  directed  that  out  of 
90Z.  per  year,  placed  in  the  hands  of  trustees  by 
the  husband  and  to  be  applied  by  them  to  the 
maintenance  and  education  of  the  four  children  of 
the  marriage  in  such  manner  as  he  should  direct, 
one-thu-d  should  be  paid  to  the  wife  for  the 
maintenance  and  education  of  the  two  younger 
children  who  were  committed  to  her  custody. 
Prescott  V.  Preteott^  18  L.  T.  36. 

Beftitation  of  Cox^ngal  Sights  —  Power  of 
Court.] — The  court  has  no  power,  in  suits  for 
restitution  of  conjugal  rights,  to  make  any  order 
as  to  the  custody  of  the  children  of  the  marriage. 
Chambers  v.  Chambers,  39  L.  J.,  Mat.  66  ;  22 
L.  T.  727  ;  18  W.  R.  628. 

Adultery  of  Wife.] — On  a  sentence  of  dissolu- 
tion of  marriage  by~  reason  of  a  wife's  adultery, 
the  court  will  make  an  order  on  her  to  deliver  up 
the  custody  of  the  children,  rather  than  leave 
the  husband  to  the  delay  and  expense  of  esta- 
blishing his  right  as  father  at  common  law. 
Baud  v.  Boyd  and  Collins,  1  S.  &  T.  562  ;  29 
L.  J.,  Mat.  79  ;  8  W.  R.  160. 

When  a  marriage  is  dissolved  on  the  ground  of 
a  wife's  adultery,  the  court  will  not  order  that 
she  have  the  custody  of,  or  access  to,  the  chil- 
dren of  the  marriage.  Bent  v.  Bent  and  Foot- 
man, 2  S.  &  T.  392  ;  30  L.  J.,  Mat.  175  ;  5  L.  T. 
139  ;  S.  P,,  Clout  V.  Clout  and  Uollebone,  2 
S.  &  T.  391  ;  30  L.  J.,  Mat.  176  j  6  L.  T.  139. 

In  Father's  Alwenoe.] — The  court  decreed 


the  custody  of  the  children,  in  a  suit  for  dissolu- 
tion by  the  husband,  who  was  in  India,  to  the 
father  or  his  agent,  with  a  view  that,  in  the 
father's  absence,  the  grandfather  should  have 
charge  of  them.  Ling  v.  Lifig  and  Prior,  13 
L.  T.  683. 

Where  Queen's  Proctor  has  Intervened.] — In 
a  suit  for  dissolution,  the  petitioner  obtained  a 
decree  nisi,  and  before  the  decree  absolute  the 
Queen's  proctor  intervened  and  charged  the  pe- 
titioner with  connivance,  and  conduct  conducing 
to  the  respondent's  adultery.    On  an  application 
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by  her  for  an  order  for  the  custody  of  the  chil- 
dren, and  the  payment  of  an  allowance  for  their 
maintenance,  the  court  refused  to  treat  it  on  the 
same  principles  as  an  interim  order,  and,  on  the 
ground  that  the  suit  had  gone  far  enough  to  con- 
Tict  the  respondent  of  adultery,  refused  to  make 
the  order.  Shewell  v.  Sh^well  and  Fox,  20  L.  T. 
404. 

Who  m*7  Intervene.] — When  a  petition  for 
the  custody  of  children  after  a  final  decree  of 
dissolution  is  before  the  court,  persons  other  than 
the  parents  may  intervene,  and  bring  before  the 
court  such  &ct8  as  in  their  opinion  the  interests 
of  the  children  may  require.  The  form  of  such 
intervention  is  by  petition,  and  the  interveners 
act  at  their  own  rislk  as  to  costs.  Chetwynd  v. 
Chetwynd,  4  S.  &  T.  151 ;  84  L.  J.,  Mat.  130  ; 
11  Jur.,  N.  S.  958  ;  13  L.  T.  197 ;  14  W.  R.  184. 

After  a  decree  of  judicial  separation  in  &vour 
of  the  party  in  whose  custody  children  of  the 
marriage  have  been  placed,  the  court  may  allow 
the  intervention  of  any  person  in  their  behalf  to 
question  the  propriety  of  the  continuance  of 
such  custody.  Oodrich  v,  Chdrieh,  3  L.  R.,  P. 
134  ;  43  L.  J.,  Mat.  2  ;  29  L.  T.  465  ;  22  W.  R.  71. 

'Wiien  relations  intervene  in  an  application  for 
the  custody  of  a  child,  they  do  so  at  the  peril  of 
being  condemned  in  costs,  if  their  intervention 
is  unsuccessful.  March  v.  March  and  Palumbo, 
I  L.  R.,  P.  437. 

Both  Partiei  Unfit  to  have  Custody.]— When 
a  marriage  has  been  dissolved  on  the  ground  of 
the  misconduct  of  the  husband,  the  court,  al- 
though it  may  deem  him  unfit  to  have  the  care 
of  the  children  of  the  marriage,  will  not  de- 
prive him  of  his  legal  right  to  their  custody 
in  favour  of  the  wife  if  she  also  is  unfit  to  be  en- 
trusted with  them.  In  such  a  case  it  will  give 
the  custody  of  the  children  to  some  third  per- 
son. Chetwynd  v.  Cli^twynd,  35  L.  J.,  Mat.  21 ; 
13  L.  T.  474. 

Society  of  Children  Veoessary  for  Wife's  Health 
or  8olaoe.l — ^The  court  made  an  order,  giving  the 
custody  of  two  infant  children — the  one  being  of 
the  age  of  between  three  and  four  years  and  the 
other  of  eighteen  months — to  the  mother,  the 
respondent  in  a  suit  for  dissolution  of  marriage, 
on  the  ground  that  the  mother's  health  was 
Buffering  from  being  deprived  of  their  society, 
and  that  they  were  living  with  a  stranger,  and 
not  with  the  father.  Barnes  v.  Bamet  and 
Beaumont,  1  L.  R.,  P.  463  ;  16  W.  R.  283. 

Where  a  wife  had  obtained  a  decree  for  judi- 
cial separation  by  reason  of  her  husband's  mis- 
conduct, the  court  refused  to  give  her  the  cus- 
tody of  one  of  the  children  of  the  marriage,  who 
i^'as  an  idiot  and  of  the  age  of  twelve,  on  the 
ground  that  the  court  would  only  deprive  the 
&ther  of  the  custody  of  his  child  in  favour  of 
the  innocent  wife,  when  it  was  for  her  solace 
that  she  should  have  such  custody.  Cooke  v. 
Cooke,  3  S.  &  T.  248  ;  32  L.  J.,  Mat.  180 ;  11 
W.  R.  967. 

Court  win  eoBsider  Conduet  of  Partiei.]-— The 
court  views  with  disfavour  an  attempt  to  get 
up  a  charge  of  adultery  against  a  husband,  who 
has  obtained  a  decree  dissolving  his  marriage, 
by  tracking  him  from  place  to  place,  with  a  view 
to  obtain  an  order  depriving  him  of  the  custody 
of  his  children.  March  v.  March  and  Palumbo, 
1  L.  R.,  P.  437. 


When  a  father,  after  a  decree  dissolving  his 
marriage,  is  shewn  to  be  leading  a  notoriously 
dissolute  life,  the  court  will  hold  him  disqualified 
to  have  the  custody  of  his  child.    lb. 

Wife  Unable  to  Support  Children.] — A  wife 
living  separately  from  her  husband,  and  who  has 
obtained  the  custody  of  their  child  under  2  &  3 
Vict.  c.  54,  but  is  herself  unable  to  support  it, 
may  pledge  her  husband's  credit  for  reasonable 
expenses  incurred  by  her  in  providing  for  the 
child.  Baseley  v.  Forder,  3  L.  R.,  Q.  B.  559  ;  37 
L.  J.  Q.  B.  237  ;  18  L.  T.  756  ;  9  B.  &  S.  599. 

e.  Praotioe* 

Affidavits.] — The  court  will  not  allow  affidavits 
to  be  read  as  to  the  truth  or  falsehood  of  charges 
brought  by  the  parties  to  the  petition  against 
each  other.  Ryder  v.  Ryder,  2  8.  &  T.  225  ;  30 
L.  J.,  Mat.  44  ;  3  L.  T.  678  ;  9  W.  R.  440. 

Upon  an  application  by  a  husband  for  the 
custody  of  a  child,  pendente  lite,  the  wife  asked 
for  time  to  answer  the  affidavit  upon  which  the 
application  was  founded.^  The  court  granted 
time,  upon  an  undertaking  being  given  by  her 
that  the  child  should  not  h«  removed  out  of  the 
jurisdiction  of  the. court  until  further  order. 
Carter  v.  Carter,  29  L.  J.,  Mat.  167. 

TTpon  what  Evidenoe  Court  will  Act.]— The 
court  will  not^  at  the  hearing  of  a  cause,  enter- 
tain an  application  for  the  custody  of  children  if 
it  is  founded  upon  evidence  not  admissible  in 
the  cause.  It  should  be  made  on  a  motion  day. 
But  at  the  hearing  the  court  may  direct  that  the 
petitioner  have  the  custody  of  children  until  fur- 
ther order,  if  the  facts  proved  would  warrant 
such  an  order,  e.  g.,  if  the  adultery  of  the  respon- 
dent be  proved.  Wallace  v.  Wallace,  32  L.  J., 
Mat.  34  ;  8  Jur.,  N.  S.  1082  ;  11  W.  R.  30. 

Petition.] — The  court  will  not,  at  the  hearing 
of  a  sait  for  dissolution  of  marriage  by  reason  of 
the  wife's  adultery,  order  the  petitioner  to  have 
the  custody  of  the  children  of  the  marriage,  un- 
less the  petition  prays  for  such  custody.  Boddy 
V.  Boddy  and  Qrover,  30  L.  J.,  Mat.  163. 

Von-Appearanoe  of  Beipondent.] — A  respon- 
dent who  is  served  with  a  copy  of  a  petition  for 
dissolution  of  marriage,  containing  also  a  prayer 
for  the  custody  of  the  children  of  the  marriisige. 
if  he  does  not  appear,  is  not  entitled  to  notice  of 
the  application.  Wilkinson  v.  Wilkinson,  30 
L.  J.,  Mat.  200,  n. 

Sanity  of  Wife.] — ^An  application  of  a  wife 
for  the  custody  of  the  children  was  opposed  on 
the  ground  that  she  was  not  of  sound  mind.  The 
evidence  of  medical  men  adduced  by  the  parties 
was  conflicting,  and  it  appeared  that  they  were  not 
much  conversant  with  affections  of  the  brain ;  the 
court,  therefore,  directed  a  personal  examination 
of  the  wife  by  an  eminent  physician,  and  upon 
his  certificate  gave  her  the  custody  of  the  chil- 
dren.   Duggan  v.  Duggan,  29  L.  J.,  Mat.  159. 

Order  at  to  Aeeess—Beftual  to  Vary.]— After 
the  verdict  in  a  petition  for  dissolution  tne  court 
refused  to  vary  the  order  as  to  access  to  children 
and  to  prohibit  the  guilty  wife  from  seeing  her 
children,  until  the  time  for  moving  for  a  new  trial 
had  expired.  The  controversy  between  the  par- 
ties is  not  ended  until  the  period  in  which  a  new 
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trial  can  be  moved  is  exhausted.  Godrich  v. 
Godrhh,  Lara,  Forder  and  KeUey,  19  L.  T.  611. 

Maintenance  of  Child  in  Cnitody  of  Mother.] 
— Where  alimony  had  been  allotted  to  the  wife 
and  the  only  child  of  the  marriage  Idit  in  her 
custody,  pendente  lite,  the  court  refused  to  order 
the  husband  to  contribute  to  its  maintenance. 
Cranwell  v.  Crantoell,  19  L.  T.  611. 

11.  Pabliamektaby  Bills  of  Diyobce. 

TUiiriTig  Funds  for.] — ^A.  provided  a  fund  for 
defraying  the  expenses  of  obtaining  an  act  of 
parliament  to  dissolve  the  marriage  of  B.  and  C, 
who  was  A.'8  illegitimate  daughter  : — Held,  that 
the  transaction  was  not  illegal.  Moore  v.  Uther, 
7  Sim.  384. 

Proceedings  for  Obtaining.] — Divorce  bills, 
though  in  form  legislative,  are  substantially  of  a 
judicial  character  WyndKam^t  JHvoroe  Bill,  3 
Macq.  H.  L.  Cas.  43. 

Proxies  are  not  used  on  divorce  bills,    Ih. 

In  general  a  legislative  bill  drops  with  the 
session  of  parliament  in  which  it  is  introduced, 
and  the  measure,  if  persisted  in,  must  be  re- 
newed by  a  fresh  bill  in  the  ensuing  session  ;  but 
an  Indian  divorce  bill,  proceeding  on  1  Geo.  4,  c. 
101,  continues  effective  from  session  to  session, 
60  as  to  give  a  reasonable  opportunity  to  make 
use  of  the  materials  returned  under  the  commis- 
sion awarded  by  the  House  of  Lords.    Ih, 

Prodnetion  of  Beoord  of  Judgment — ^Action 

for  dim.  Con.] — In  suing  out  a  divorce  bill,  the 
standing  order  requiring  the  petitioner  to  pro- 
duce a  record  of  a  judgment  in  an  action  for 
criminal  conversation  against  the  adulterer,  will 
be  dispensed  with  where  it  is  shewn  that  such 
action  was  impracticable.  Coode^g  Divorce,  6 
C.  &  F.  567. 

The  production  of  the  record  of  a  judgment 
at  law  for  criminal  conversation,  was  also  dis- 
pensed with  where,  during  a  voluntary  separa- 
tion of  the  petitioner  and  his  wife,  she  committed 
adultery,  of  which  he  was  not  informed  until 
after  the  death  of  the  adulterer.  Zardner^s 
Divorce,  6  C.  &  F.  569. 

Petition  in  Forml  panperis.] — Practice  on 

petitioning  for  divorce  in  form&  pauperis.  Chijf- 
jfendalVs  Divorce  Bill,  1  H.  L.  Cas.  497,  n. 

Husband  not  bringing  Action  against 

Adulterer.] — A  petitioner  for  a  divorce  bill  was 
excused  for  not  having  brought  an  action  for 
damages  against  the  adulterer,  upon  the  state- 
ment of  his  witnesses  that  they  did  not  find  him 
until  three  years  after  the  discovery  of  the 
adultery,  and  that' the  petitioner  was  not  able  to 
pay  the  expenses  of  an  action.  Martinis  Divorce, 
1  H.  L.  Cas.  79. 

The  wife's  general  bad  conduct  admitted  a« 
an  excuse  for  the  husband  omitting  to  bring 
an  action  against  the  adulterer.  BrooW  Divorce 
Bill,  1  H.  L.  Cas.  159. 

Petitioner  Presenting  himself  at  Bar.] — 

The  enforcement  of  the  standing  order  of  the 
house,  requiring  the  petitioner  in  a  divorce  bill  to 
present  himself  for  examination  at  the  bar,  may 
be  dispensed  with  on  account  of  the  state  of  his 
health.  Heneage^%  Divorce  Bill,  1  H.  L.  Cas.  496. 

What  is  a  Bar  to  the  Bill.]~The  acceptance, 


by  the  petitioner  in  a  divorce  bill,  of  an  offer  of 
a  sum  upon  a  writ  of  inquiry  to  assess  the 
damages,  after  judgment  by  default  in  an  action 
of  crim.  con.  against  the  wife's  paramour,  is  not 
a  bar  to  the  bill    lb. 


Delay.] — ^A  husband,  immediately  after  his 


wife's  elopement,  brought  an  action  and  obtained 
a  verdict  for  damages  against  the  adulterer,  and 
also  proceeded  against  the  wife  in  the  ecclesiasti- 
cal court,  and  obtained  a  divorce  there,  but  did 
not,  for  five  years  from  the  elopement,  applj'  for 
a  divorce  in  parliament.  The  delay  was  held  to 
be  sufficiently  accounted  for  by  the  absence  of 
the  wife  in  America,  and  by  the  inability  of  the 
husband,  in  consequence  of  his  afiOiction,  to  attend 
to  any  business.  Ifeavitide's  Divorce  Bill,  12 
C.  &  F.  333. 

A  lapse  of  nine  years  from  the  admitted  dis- 
covery, and  of  nineteen  years  from  the  fact  of 
the  wife's  adultery,  was  not  a  bar  to  the  peti- 
tioner's right  to  divorce  &  vinculo,  he  having 
shewn  that  he  was  not  able,  for  want  of  funds,  to 
apply  to  parliament  sooner.  lb. ;  S.  P,,  Martinis 
Divorce,  I  H.  L.  C.  79. 

12.  Opebation  of  Fobeign  OB  Scotch 
DivoBCES  on  English  Mabbiages. 

Granted  on  Oronnds  Insufficient  in  England.] 
— No  sentence  of  divorce  of  any  foreign  country 
or  state  can  dissolve  an  English  marriage  k  vin- 
culo, for  grounds  on  which  it  was  not  liable  to 
be  dissolved  d  vinculo  in  England.  BesB  v. 
Lolley,  R.  &  R.  C.  C.  237  ;  2  C.  &  F.  567,  n. 

The  English  Divorce  Court  will  recognize  as 
valid  the  decree  of  a  Scotoh  court  dissolving  the 
marriage  of  a  domiciled  Sc9tchman  and  an 
Englishwoman,  although  the  marriage  was 
solemnized  in  England,  and  the  marriage  was 
dissolved  upon  a  ground  for  which  by  English 
law  no  divorce  could  have  been  granted.  The 
question  of  divorce  is  not  an  incident  of  the 
marriage  contract  to  be  governed  by  the  lex  loci 
contractfLs,  but  is  an  incident  of  status  to  be  dis- 
posed of  by  the  law  of  the  domicil  of  the  parties 
— ^that  is,  of  the  husband's.  Lolley^s  case  (Russ. 
&  Ry.  237;  2  CI.  &  F.  567)  distinguished. 
McCarthy  v.  De  Caix  (2  Russ.  &  My.  614  ;  2  CI, 
&  F.  568)  examined  and  explained.  Harvey  v. 
Famie,  8  App.  Cas.  43  ;  52  L.  J.,  P.  33  ;  48 
L.  T.  273  ;  31  W.  R.  433  ;  47  J.  P.  308— H.  L. 
(E.).  Affirming  6  P.  D.  35  ;  50  L.  J.,  P.  17  ; 
43  L.  T.  737  ;  29  W.  R.  409— C.  A. 

Parties  not  Domiciled  ABroad.! — ^A  foreign 
court  cannot  dissolve  the  bonds  of  an  English 
marriage,  where  the  parties  are  not  bon&  fide 
domiciled  in  the  foreign  country.  Dolphin  v, 
Robins,  7  H.  L.  Cas.  390  ;  3  Macq.  H.  L.  Cas. 
563  ;  29  L.  J.,  P.  11 ;  5  Jur.,  N.  S.  1271. 

The  law  is  the  same  under  9  Geo.  4,  c.  31,  s.  22, 
as  it  was  under  1  Jac.  1,  c.  11,  s.  3.    lb, 

A  Scotch  court  pronounced  a  decree  of  divorce 
in  a  case  of  an  English  marriage,  where  there 
was  no  real  Scoteh  domicil : — Held,  that  this 
decree  had  no  effect,  either  as  a  divorce  k  vinculo 
or  4  mens&  et  thoro.    lb. 

An  Englishman,  being  in  embarrassed  circum- 
stances, for  the  purpose  of  avoiding  his  creditors, 
left  England  and  went  to  Scotland  in  1854, 
leaving  his  wife  behind  him.  In  1858  he  be- 
came the  lessee  of  a  shootizfg-lodge  for  the  term 
of  six  years.    He  had  from  time  to  time  corres- 
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court  of  competent  jurisdiction  in  New  York  : — 
Held,  that  this  was  not  a  plea  to  the  jurisdiction^ 
and  might  be  pleaded  after  the  entry  of  an  ab- 
solute appearance.  Cohen  v.  CoJien,  34  L.  T.  33 ; 
24  W.  R.  283. 

A.,  an  English  woman,  married  B.,  a  Belgian, 
in  Scotland.  They  afterwards  went  through  a 
second  ceremony  of  marriage  in  Belgium.  After 
a  cohabitation  in  Belgium,  a  competent  Belgian 
tribunal  pronounced  a  decree  of  divorce,  on  the 
ground  ox  mutual  consent,  purporting  to  dissolve 
the  Belgian  marriage,  but  not  purporting  to 
affect  the  Scotch  marriage.  A.  afterwards  mar- 
ried C.  in  England,  during  the  lifetime  of  B. : — 
Held,  that  the  Scotch  marriage  between  A.  and 
B.  was  a  valid  and  subsisting  marriage,  and,  on 
the  petition  of  C,  the  court  declared  his  mar- 
riage with  A.  in  B.'s  lifetime  null  and  void. 
Mrt  V.  Boutinez  t  c.  Sirt,  1  L.  R.,  P.  487  ;  37 
L.  J.,  Mat.  60  J  18  L.  T.  686  ;  16  W.  R.  816. 


ponded  with  his  solicitors  in  London,  with  the 
view  of  making  arrangements  with  his  creditors. 
In  1860  he  commenced  in  the  Scotch  court  a 
suit  for  a  divorce  against  his  wife  on  the  ground 
of  adultery : — Held,  that  the  domicil  of  origin 
was  not  cluinged,  and  that,  therefore,  the  Scotch 
courts  had  no  jurisdiction  to  entertain  the  suit. 
Pitt  V.  put,  4  Macq.  H.  L.  Cas.  627  ;  10  Jur., 
N.  S.  735  ;  10  L.  T.  626 ;  12  W.  R.  1089. 

A  marriage  celebrated  in  England,  between  a 
native  and  domiciled  Scotchman  and  an  Irish 
woman,  may  be  dissolved  by  a  decree  for  a 
divorce  pronounced  by  the  court  of  session  in 
Scotland.  Maghee  v.  M'Alluter,  3  Ir.  Ch.  Rep. 
€04. 

At  a  time  when  marriage  in  England  was  in- 
dissoluble, except  by  act  of  Parliament,  a  sen- 
tence of  divorce  k  vinculo  of  a  foreign  court, 
purporting  to  dissolve  a  marriage  solemnized  in 
England  between  domiciled  subjects,  is  of  no 
force.  WiUon^  In  re^  1  L.  R.,  Eq.  247  ;  35  L.  J., 
Ch.  243  ;  12  Jur.,  N.  8.  132  ;  13  L.  T.  576  ;  14 
W.  R.  161. 

A  foreign  tribunal  has  no  authority,  so  far  as 
consequences  in  England  are  concerned,  to  pro- 
nounce a  decree  of  divorce  4  vinculo  in  the  case 
of  an  English  marriage  between  English  sub- 
jects, unless  such  subjects  are,  at  the  time  of 
such  decree  pronounced,  bon&  fide  domiciled  in 
the  country  where  that  tribunal  has  jurisdiction, 
and  the  suit  is  prosecuted  without  collusion. 
Shaw  V.  Gould,  3  L.  R.,  H.  L.  66  ;  37  L.  J.,  Ch. 
433 ;  18  L.  T.  833. 

Where,  therefore,  there  was  an  English  mar- 
riage between  two  English  persons,  who,  how- 
ever, never  lived  together,  but  the  husband 
committed  adultery,  and  some  years  afterwards 
consented  to  go  to  Scotland  to  found  jurisdiction 
against  himself,  and  did  so,  and  the  Scotch  court 
pronounced  a  decree  of  divorce  4  vinculo : — 
Held,  that  a  Scotch  marriage  duly  celebrated 
between  the  divorced  wife,  and  an  Englishman 
(who  was  thenceforth  domiciled  in  Scotland), 
did  not  give  to  the  children  of  their  union  the 
character  of  "  lawfully  begotten,"  so  as  to  enable 
them  to  succeed  to  property  in  England,  for 
that  the  Scotch  divorce  had  not  dissolved  the 
English  marriage.    lb. 

English  courts  of  justice  cannot  recognize  any 
power  in  the  courts  of  Scotland  to  dissolve  an 
English  marriage,  where  the  parties  are  not 
really  domiciled  in  Scotland,  but  have  only  been 
there  for  such  time  as  would  render  them  amen- 
able to  the  jurisdiction  of  the  Scotch  courts,  and 
for  the  sole  purpose  of  founding  such  jurisdiction. 
Jb. 

Where  Poroign  Divorce  Sstopi  Wife  from 
Petitioniiig.] — A  domiciled  English  subject  went 
to  America  in  1850.  In  1862  his  wife  joined 
him  there,  and  in  1856  obtained  from  an  Ameri- 
can court  a  dissolution  of  his  marriage.  He 
then  married  again  : — Held,  that  subsequent 
cohabitation  with  the  woman  so  married  was  not 
adultery,  or  that  if  it  was  so,  it  was  the  natural 
consequence  of  the  suit  In  the  American  court, 
and  that  therefore  the  former  wife  had  connived 
at  the  adultery,  and  her  petition  for  dissolution 
was  dismissed.  Palmer  v.  Palmer,  1  S.  &  T. 
S51;  29  L.  J.,  Mat  26  ;  2  L.  T.  89  ;  8W.  R.504. 

Xarriage  Dissolved  byForeigiL  Oonrt.] — ^The 
respondent  in  a  suit  for  dissolution  pleaded  that 
the  marriage  had  already  been  dissolved  by  a 


Divorce  in  America— Bigamy.]  —  Two  Eng- 
lish persons  married  in  England.  The  hus- 
band afterwards  went  to  Kansas,  in  the  United 
States,  and,  after  an  interval  of  a  year,  pre- 
sented a  petition  and  obtained  a  divorce  by 
reason  of  his  wife's  desertion.  He  then  married 
again.  The  wife  had  received  no  notice  of  the 
petition  ;— Held,  that  his  domicile  at  the  time  of 
the  divorce  was  English ;  and  that,  therefore, 
the  divorce  was  null  and  void,  and  he  had  com- 
mitted bigamy.  Qusere,  whether  the  domicile 
of  the  wife  is  the  domicile  of  the  husband,  so  as 
to  compel  her  to  become  subject  to  the  jurisdic- 
tion of  the  tribunals  of  any  country  in  which 
the  husband  may  choose  to  acquire  a  domicile. 
Brigg9  v.  Brigg$,  5  P.  D.  163  ;  49  L.  J.,  P.  38  ; 
28  W.  R.  702. 

See  also  IKTEBNATIONAL  Law. 


V.    RESTITUTION  OF  CONJUGAL 
RIGHTS. 

1.  When  Decree  will  be  Granted, 

2.  Procedure,  Practice,  and  Pleadings, 

a.  Answer,  288. 

b.  Other  Points  of  Practice,  291. 

1.  When  Degbee  will  be  Gbanted. 

Both  Parties  Chulty  of  Adultery.] — ^A  wife 
brought  a  suit  for  divorce  against  her  husband, 
by  reason  of  his  adultery;  the  husband  re- 
criminated her  adultery,  and  the  suit  was  dis- 
missed on  the  ground  that  both  parties  were 
proved  to  have  been  gn^iltj"  o^  adultery.  The 
wife  subsequently  instituted  a  suit  for  restitution 
of  conjugal  rights.  The  husband  brought  in  an 
allegation  pleading  in  bar  of  her  suit  the  pcevi- 
ous  suit  and  sentence : — Held,  that  the  wife,  by 
reason  of  her  adultery  (though  the  husband  had 
elso  been  guilty  of  adultery),  could  not  sustain 
a  suit  for  the  restitution  of  conjugal  rights. 
Ifope  V.  Hope,  1  S.  &  T.  94  ;  27  L.  J.,  Mat.  43  ; 
4  Jur.,  N.  S.  515  ;  31  L.  T.,  O.  S.  138. 

A.  sued  B.  (her  husband)  for  restitution  of 
conjugal  rights.  He  pleaded  in  bar  her  adulteiy. 
A.,  in  her  replication,  denied  her  adultery,  and 
recriminated  B.'s  adultery.  The  admission  of  so 
much  of  A.'s  replication  as  recriminated  B.'s 
adultery  was  opposed  : — ^Held,  that  the  doctrine 
of  compensatio  criminis  applied  to  a  suit  for 
restitution  of  conjugal  rights  ;  that  A.  was  en- 
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titled  to  recriminate  B.'s  adultery;  and  that 
where  both  parties  had  been  guilty  of  adultery, 
the  court  would,  at  the  suit  of  one  of  them,  make 
a  decree  for  restitution  of  conjugal  rights. 
Seaver  v.  Seaver,  2  8.  &  T.  665,  App.  11.  (Jr. 
Court  of  Delegates.) 

Judicial  Separation.]— When  the  court  refused 
to  decree  a  restitution  of  conjugal  rights  on  the 
ground  of  desertion  alleged  in  the  answer,  and 
proved  in  the  evidence,  it  granted  a  decree  for 
judicial  separation  prayed  for  by  the  respondent 
on  the  same  ground.  Meara  v.  Meara,  13  W.  R.  50. 

Willingnoii  to  Take  Wife  Back.]— A  wife 
having  filed  a  petition  for  restitution  of  conjugal 
rights,  the  husband,  in  his  answer,  stated  his 
willingness  to  take  his  wife  home.  The  court 
refused  to  give  directions  as  to  the  mode  of  trial, 
but  order^  the  matter  to  be  adjourned  into 
chambers,  and  that  the  respondent  should  file  an 
affidavit  in  support  of  the  averments  in  his  an- 
swer. Ch*other9  v.  Cr others j  1  L.  R.,  P.  568  ;  19 
L.  T.  661. 


Cruelty  Conditionally  Condoned.] — In  a  hus- 
band's suit  for  restitution  of  conjugal  rights,  it 
was  proved  that  he  had  been  for  several  years 
since  the  marriage  a  habitual  drunkard,  but  had 
not  given  way  to  intemperance  for  some  twelve 
months  previous  to  the  filing  of  the  petition, 
during  which  period  he  was  without  any  pecu- 
niary means.    It  was  further  proved  that,  while 
under  the  inflnence  of  drink,  he  had  been  re- 
peatedly guilty  of  acts  of  violence  towards  his 
wife,  not  of  a  veiy  serious  character,  but  yet 
such  as  to  create  in  her  a  constant  apprehension 
of  bodily  injury,  and  as  also  to  affect  ner  health. 
The  parties  had  had  no  matrimonial  intercourse 
for  nearly  five  years  before  the  institution  of  the 
suit,  but  had  occasionally  resided  together  during 
the  earlier  portion  of  that  time ;  latterly  the 
husband,  who  had  forfeited  all  his  property  by 
bankruptcy,  had  been  supported  by  a  weekly 
allowance  paid  by  his  wife  to  a  third  person,  on 
the  discontinuance  of  which  the  petition  was 
filed  : — Held,  that  the  conduct  of  the  husband 
amounted  to  legal  cruelty,  which  had  onlv  been 
conditionally  condoned  by  his  wife  ;  that  his  en- 
forced sobriefy  could  not  be  regarded  as  a  proof 
of  reformation  ;  and  that,  as  his  wife's  return  to 
cohabitation  would  be  attended  with  danger  to 
her  health  and  safety,  his  petition  should  be  dis- 
missed. Buxton  V.  JRuwton,  5  L.  R.,  Ir.  455 — C.  A. 


English  domicil,  and  had  never  resided  in  Eng- 
land except  temporarily,  and  was  not  in  England 
at  the  commencement  of  the  suit,  he  was  not 
subject  to  the  jurisdiction  of  the  court.  Yelver- 
ton  V.  Yelverton,  1  S.  &  T.  574  ;  29  L.  J.,  Mat 
34  ;  6  Jur.,  N.  S.  24. 

Hot  unlcM  Karriage  Proved.]— In  this  suit, 
the  court  has  no  jurisdiction  to  make  a  decree 
until  the  marriage  has  been  formally  proved, 
although  the  respondent  may  have  filed  an 
answer  not  taking  issue  on  the  marriage.  Scott 
V.  Scott,  4  S.  &  T.  113  ;  34  L.  J.,  Mat.  23 ;  12 
L.  T.  211. 

Unless  a  respondent  can  establish  a  legal 
defence  to  the  petition,  the  petitioner  will  be 
entitled  to  a  decree,  and  the  court  has  no  dis- 
cretion to  inquire  into  the  sincerity  of  the  peti- 
tioner in  bringing  the  suit.    lb, 

A  decree  will  not  be  granted  in  an  undefended 
suit,  upon  merC  proof  of  the  marriage ;  evidence 
of  the  other  facts  of  the  case  must  be  given. 
Pearson  v.  Pearson,  33  L.  J.,  Mat.  156. 


2.  Pboceduke,  Practice,  and  Pleadings. 

a.  Ansrwer. 

.  Alleging  Deed  of  Separation.]— Although  a 
deed  of  separation  is  no  bar  to  a  suit  for  restitu- 
tion of  conjugal  rights,  it  may  be  alleged,  in  an- 
swer to  an  allegation  in  the  petition,  that  from 
the  date  of  the  deed  the  respondent  has  without 
just  cause  refused  to  cohabit  with  the  petitioner. 
Anquez  'V.  Anquez,  1  L.  R.,  P.  176;  35  L.  J.. 
Mat.  93  ;  14  L.  T.  635  ;  14  W.  R.  972. 

An  answer  to  a  suit  for  restitution  of  conjugal 
rights^alleged  that  the  petitioner  in  a  deed  of 
separation  covenanted  not  to  compel  or  endeavour 
to  compel  the  respondent  to  cohabit  with  him  ; 
and  this  averment  was  held  irrelevant,  and  was 
struck  out.    Hunt  v.  Hunt,  32  L.  J.,  Mat.  168. 


Respondent  Husband  a  Foreigner.] — ^Y.,  whose 
domicil  of  origin  was  Ireland,  came  over  to  Eng- 
land when  a  minor,  for  the  purpose  of  receiving 
a  military  education,  obtained  a  commission  in 
the-Royal  Artillery,  and  was  afterwards  stationed 
in  Scotland.  The  head  quarters  of  the  Royal 
Artillery  have  been  always  in  England.  He 
subsequently  married  in  Scotland  L.,  whose 
domicil  origin  was  England,  and  was  afterwards 
remarried  to  her  in  Ireland,  according  to  the 
rites  of  the  Roman  Catholic  Church.  The  par- 
ties cohabited  together  at  various  places  in  Scot- 
land, England  and  France  until  1858,  when  Y. 
deserted  L.  in  France,  and  returned  to  Scotland, 
where  he  had  since  remained,  refusing  to  co- 
habit with  L.,  and  subsequently  in  Scotland 
married  another  woman  : — Held,  in  a  suit  by  L. 
for  restitution  of  conjugal  rights,  that,  as  Y.  was 
a   ' 


A  Covenant  not  to  Sue  for.] — In  a  suit 

for  restitution  of  conjugal  rights,  the  i^espondent 
moved  for  an  injunction  and  stay  of  proceedings, 
upon  affidavit  shewing  that  the  petitioner  was 
bound  by  deed  not  to  institute  such  a  suit : — 
Held,  that  such  a  defence  must  be  alleged  by 
plea,  and  afforded  no  ground  for  summary  dis- 
missal of  the  suit.  Marshall  v.  Marshall,  5  P. 
D.  19  ;  48  L.  J.,  P.  49  ;  39  L.  T.  640  ;  27  W.  R. 
379. 

Upon  such  defence  being  subsequently  alleged 
by  plea : — Held,  that  it  was  such  an  equitable 
plea  as  the  Divorce  Court  since  the  Judicature 
Acts  is  bound  to  consider.    lb. 

Held,  also,  that  a  wife  is  bound  by  a  deed  of 
separation,  containing  a  covenant  not  to  sue  her 
husband  for  restitution  of  conjugal  rights.  Suit 
instituted  by  her  in  violation  of  such  a  covenant 
dismissed.    lb, 

Agreement    to     Live    Separately.] — An 

agreement  to  live  separate  is  no  answer  or  oar  to 
a  petition  for  restitution  of  conjugal  rights. 
Scoring  v.  Sparing,  3  S.  &  T.  211  ;  32  L.  J.,  Mat. 
116  ;  9  L.  T.  24  ;  11  W.  R.  810. 


— -  Evidenoe  in  Former  Suit.]— In  a  wife's 

petition   for  restitution  of  conjugal  rights  the 

husband's  answer  alleged  all  the  circumstances 

and  the  evidence  in  a  former  suit  for  judicial 

foreigner  by  origin^  had  never  acquired  an  I  separation,  on  the  ground  of  her  cruelty.    It  also 
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alleged  that  he  allowed  her  260/.  a  year  to  live 
separately  from  him,  and  it  set  out  at  great 
length  a  series  of  subsequent  acts  tending  to 
shew  her  insanity.  The  court,  on  motion  to  re- 
form the  answer,  directed  all  the  particulars  of 
the  cruelty  and  the  former  suit  to  be  struck  out, 
and  the  fact  of  the  suit  simply  to  be  pleaded.  It 
also  struck  out  the  allegation  of  the  allowance  ; 
and,  as  to  the  insanity,  directed  that  only  such 
facts  should  be  pleaded  as  tended  to  shew  that 
it  was  unsafe  for  the  husband  to  live  with  his 
wife.     Radford  v.  Radford,  20  L.  T.  279. 

A  wife  brought  a  suit  for  judicial  separation 
against  her  husband  by  reason  of  his  tulultery, 
which  was  heard  by  the  judge  without  a  jury, 
and  was  dismissed.  The  husband  subsequently 
petitioned  for  restitution  of  conjugal  rights 
against  the  wife,  who,  in  her  answer,  set  out  the 
identical  charges  which  she  had  made  against 
her  husband  in  the  prior  suit :— Held,  that  it 
was  not  competent  for  her  to  plead  the  identical 
charges  which  had  been  in  issue  between  the 
same  parties  in  the  former  suit,  and  had  been 
disposed  of.  Sopioith  v.  Sopioithf  2  S.  &  T.  160  ; 
7  Jur.,  N.  S.  554  ;  4  L.  T.  256. 


Impotenoe.] — When  the  wife  pleads  the 

impotence  of  the  husband,  the  court  will,  upon 
her  application,  appoint  medical  inspectors  to 
examine  her.  It  is  convenient  that  the  same 
medical  inspectors  should  examine  both  parties. 
a  V.  C,82L.  J.,  Mat.  31. 

The  court  refused  to  allow  a  jury  in  a  suit  by 
the  husband  for  restitution  of  conjugal  rights, 
the  respondent  having  pleaded  impotency  of  her 
liusband,  and  prayed  for  a  decree  of  nullity  of 
marriage.  RichetU  v.  Rickettgy  35  L.  J.,  Mat. 
92  ;  13  L.  T.  761. 

Must  allege  Legal  Oifenee.]~In  a  wife's  suit 
for  restitution  the  husband's  answer  set  out  that 
she  made  his  home  uncomfortable  and  syste- 
matically  aggravated  him  in  order  that  he  might 
commit  some  act  of  violence  which  would  entitle 
her  to  a  judicial  separation,  and  that  they  had 
separated  by  mutual  consent : — ^Held,  that  these 
statements  were  relevant  and  ought  not  to  be 
struck  out  of  the  answer.  Woodey  v.  Woodey^ 
31L.T.  647;  23W.  R.  386. 

It  is  no  ground  for  dismissing  a  wife's  suit  for 
restitution  of  conjugal  rights  that  she  has  been 
guilty  of  impropriety  of  behaviour  not  amount- 
ing to  a  ibatrimonial  oftencc,  nor  yet  that  she 
has  previously  refused  to  permit  conjugal  inter- 
course. Rippingall  v.  Rlppingall  and  Delaeour, 
24  W.  R.  967. 

According  to  the  law  of  Ireland,  desertion  by 
the  wife,  even  though  wilful,  is  no  bar  to  a  suit 
by  her  for  restitution  of  conjugal  rights.  Man- 
ning w  Manning f  7  Ir.  R.,  Eq.  520. 

Conjugal  rights  can  be  defeated  only  by  acts 
sufficient  to  found  a  decree  for  a  divorce.    lb. 

To  a  petition  of  a  wife  for  restitution  of  con- 
jugal rights,  the  husband  answered  that  she  had 
given  him  just  cause  for  a  strong  and  reasonable 
suspicion  that  she  had  been  guilty  of  adultery  : — 
Held,  that  such  a  plea  was  bad,  inasmuch  as 
nothing  can  be  pleaded  in  bar  to  a  suit  for  restitu- 
tion but  what  would  entitle  the  party  to  a  judicial 
separation.  Burrovglis  v.  Burroughs^  2  S.  &  T. 
303  ;  30  L.  J.,  Mat.  186  ;  7  Jur.,  N.  S.  610  ;  4 
L.  T.  374  ;  9  W.  R.  680. 

In  a  suit  for  restitution  of  conjugal  rights,  the 
oonrt  will  not  reject,  on  demurrer,  an  answer 

VOL.  IV. 


which  contains  only  facts  which  apparently  do 
not  constitute  a  case  of  legal  cruelty.     Stace  v. 
;  Stace,  37  L.  J.,  Mat.  51 ;  18  L,T.  740 ;  16  W.  R. 
1176. 

Adultery.] — In  a  wife's  suit  for  restitution  of 
conjugal  rights,  the  husband  pleaded  that  he 
had  been  induced  to  marry  her  on  a  false  repre- 
sentation that  she  was  pregnant  by  him ;  that 
she  had,  since  their  separation,  committed 
adultery  ;  and  that  he  was  not  able  to  maintain 
her.  The  court  ordered  the  first  plea  to  be 
struck  out,  and  allowed  t&e  second  to  stand. 
The  charge  of  adultery  it  directed  to  be  pleaded 
in  the  usual  manner  with  particulars.  Green  v. 
Green,  21  L.  T.  401. 

A  petition  for  restitution  of  conjugal  rights, 
to  which  an  answer  has  been  filed  charging 
adultery  and  praying  for  a  judicial  separation, 
is  not  a  suit  or  proceeding  ^  instituted  m  conse- 
quence of  adultery,"  and  therefore  the  evidence 
of  the  parties  is  admissible.  Blackhome  v.  Blaek- 
home,  1  L.  R.,  P.  663  ;  37  L.  J.,  Mat.  73  ;  18 
L.  T.  450. 

When  an  answer  to  a  petition  for  restitution 
of  conjugal  rights  contains  a  prayer  for  judicial 
separation,  the  respondent  has  a  right  to  proceed 
and  prove  the  allegations  in  the  answer  on 
which  the  prayer  is  founded,  notwithstanding 
the  withdrawal  of  the  prayer  for  restitution  by 
the  petitioner.    Ih. 

A  respondent  in  a  suit  for  restitution  of  con- 
jugal rights,  who  alleged  adultery  of  the  peti- 
tioner and  prayed  for  a  judicial  separation,  was 
examined  in  support  of  the  charge  of  adultery, 
and  a  jury  found  that  the  petitioner  was  guilty 
of  adultery.  A  decree  of  judicial  separation 
was  pronounced  on  that  verdict.    lb,   . 

TxtLjet  for  Bestitution  in  Answer.] — ^A  decree 
of  restitution  of  conjugal  rights  is  not  the  relief 
for  desertion  contemplated  by  29  k  30  Vict, 
c.  32,  8.  2  ;  therefore  a  wife  who  filed  an  answer 
to  a  petition  for  dissolution  of  marriage,  wherein 
she  denied  the  adultery  charged,  and  alleged 
desertion  and  wilful  separation,  was  not  allowed 
to  add  a  prayer  for  restitution  to  the  answer. 
Drysdale  v.  Dry^dale,  1  L.  R.,  P.  365  ;  36  L,  J., 
Mat.  39  ;  13  L.  T.  512. 

Amendment  of,  after  Delayed  Demurrer.] — To 
a  petition  by  a  wife  for  restitution  of  conjugal 
rights,  the  answer  of  her  husband  pleaded  pre- 
vious desertion  by  her,  and 'neglect  of  their 
children  on  her  part,  whereby  one  of  them  in 
particular  had  suffered  greatly.  To  this  answer 
the  wife,  after  nearly  four  years,  filed  a  de- 
murrer, with  the  subsequent  sanction  of  the 
judge  of  the  court,  who,  by  his  order,  reserved 
liberty  to  the  husband  to  move  to  amend  his 
answer.  He  having  applied  accordingly,  such 
leave  was  refused  him  on  the  ground  that  the 
proposed  amendments,  either  by  themselves  or 
m  connexion  with  his  original  answer,  did  not 
set  out  any  valid  defence  to  the  suit,  as  they 
contained  no  averment  which  would  afford  a 
foundation  for  a  divorce  k  mens&  et  thoro.  The 
demurrer  was  subsequently  allowed,  and  a 
decree  for  restitution  pronounced,  whereupon 
the  husband  having  appealed: — Held,  that, 
having  regard  to  the  circumstances  of  the  case 
and  the  public  interests,  the  three  last-mentioned 
orders  should  stand  discharged ;  that  accord- 
ingly he  should  be  at  liberty  to  file  his  amended 
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answer  within  one  month  ;  and  that,  with  these 
declarations,  the  cause  should  be  remitted  to  the 
court.    Manning  v.  Manning^  7  Ir.  B.,  Eq.  36 
C.  A. ;  S,  a,  6  Ir.  R.,  Eq.  417. 


2S 


Setting  out  Canie  of  WithdrawaL] — An 
answer,  denying  that  the  respondent  withdrew 
from  cohabitation  without  just  cause,  should 
state  the  cause  of  such  withdrawal.  If  it  does 
not,  it  is  bad  on  demurrer ;  but  the  objection  is 
waived  by  filing  a  replication.  Ward  y,  Ward^ 
32  L.  J.,  Mat.  120. 

b.  Other  Points  of  Practice. 

Evidenoe  of  Parties  where  Connter-prayer.] 
— If  an  answer  to  a  suit  for  restitution  of 
conjugal  rights  charges  adultery,  and  on  that 
ground  prays  for  a  judicial  separation,  the 
evidence  of  the  parties  is  admissible  if  the 
respondent  contents  himself  with  resisting  the 
suit  for  restitution,  but  not  if  he  seeks  to  obtain 
a  decree  of  judicial  separation,  as  the  answer 
will  then  be  considered  a  proceeding  instituted 
in  consequence  of  adultery.  Burroughs  v. 
Burrouglu,  31  L.  J.,  Mat.  66,  124  ;  8  Jur.,  N.  S. 
624. 

When  the  respondent  upon  such  a  state  of 
pleadings  is  examined  at  the  hearing,  and  the 
court  finds  the  charge  of  adultery  established,  it 
will  dismiss  the  petition,  but  will  not  decree  a 
judicial  separation.    Ih, 

Plea  of  Insanity.] — ^A  wife  petitioned  for 


restitution  of  conjugal  rights.  The  husband 
alleged  her  insanity  and  a  morbid  hatred  towards 
himself,  which  rendered  cohabitation  unsafe. 
The  wife's  responsive  allegation,  allowing  that 
she  had  been  insane,  but  asserting  her  recovery, 
and  denying  the  facts  on  which  the  husband 
relied  to  shew  continuance  of  insanity,  admitted 
to  proof.    Hayvoard  v.  ffaytcardf  1  8.  &  T.  81. 

Ko  Answer  Filed.1 — ^When  no  answer  was 


filed,  the  court  allowed  the  petition  to  be  proved 
by  affidavit.     Ford  v.  Ford,  36  L.  J.,  Mat.  86. 

Bight  to  Begin.] — In  a  petition  for  restitution 
of  conjugal  rights  by  a  husband,  to  which  the 
wife  answered  by  pleading  his  cruelty,  and  the 
husband  took  issue  thereon : — Held,  that,  sub- 
stantially, the  affirmatiye  issue  was  on  the  re- 
spondent, and  that  her  counsel  had  a  right  to 
begin.  Cherry  v.  Cherry,  1  S.  &  T.  319 ;  28 
L.  J.,  Mat.  36. 

When  a  wife's  petition  is  heard  before  the 
court  without  a  jury,  her  counsel  has  a  right  to 
begin,  though  the  substantive  issue  may  be 
raised  on  the  husband's  answer.  Burroughs  v. 
Burroughs,  2  S.  &  T.  544  ;  31  L.  J.,  Mat.  56  ; 
5  L.  T.  771. 

If  before  a  jury,  semble,  that  the  respondent's 
counsel  has  a  right  to  begin.  Meara  v.  Meara, 
13  W.  B.  50. 

Costs  ont  of  Wife's  Separate  Estate.J— A 
husband  having  sued  for  restitution  of  conjugal 
rights,  the  wife  in  her  answer  made  charges  of 
serious  misconduct  against  him,  which,  however, 
wei-e  abandoned  at  the  hearing.  The  court  made 
a  decree  in  favour  of  the  husband  ;  but  the  wife 
evaded  service  of  such  decree  by  remaining  out 
of  the  jurisdiction  of  the  court.  On  being  satisfied 
that  the  wife  had  a  sufficient  separate  income, 


the  court  condemned  her  in  the  costs  of  t] 
proceedings.  Miller  v.  Miller,  2  L.  R.,  P.  13. 
In  a  suit  for  restitution  of  conjugal  rigli 
against  a  wife,  there  being  no  defence,  the  nsn 
order  was  made  that  she  should  return  to  1» 
husband's  house  within  a  certain  number  < 
days,  and  certify  to  the  court  that  she  had  doi 
so,  and,  on  the  court  being  satisfied  that  she  hs 
a  considerable  separate  estate,  it  further  ordere 
that  she  pay  the  costs  of  the  proceedings.  SIj 
was  abroad,  and  did  not  obey  the  order  to  retur 
to  her  husband  at  all,  or  to  pay  the  costs  unti 
after  a  long  delay.  The  court  ordered  a  writ  o 
sequestration  to  issue  against  her  estate,  in  th* 
first  instance,  without  attachment.  Miller  i 
Miller,  2  L.  B.,  P.  54  ;  39  L.  J.,  Mat  38  ;  22  L.  1 
418  ;  18  W.  B.  586.  See  Milne  v.  MUne  am 
Fowler,  2  L.  B.,  P.  202,  and  Morris  v.  Freeman 
3  P.  D.  65. 

Hearing  Snit  in  Cameri.]— The  conrt  hat 
power  to  hear  suits  for  restitution  of  conjugal 
rights  in  camerft.  Anstey  v.  Anstey,  3  L.  B.,  P. 
230 ;  44  L.  J.,  Mat.  15  ;  31  L.  T.  801  ;  23  W.  B. 
386. 

Servioe  of  Proeeedingt.] — A  wife,  by  her  hns- 
band's  consent,  went  temporarily  to  reside  in  a 
convent.  She  subsequently  went  away,  leaving 
directions  that  all  letters  should  be  sent  to  her 
solicitor.  She  was  found  to  have  gone  to  Paris, 
but  no  further  traces  of  her  could  be  discovered. 
Neither  the  lady  superior  of  the  convent  nor  the 
trustees  of  the  wife's  settlement  knew  where  she 
had  gone.  The  husband  having  commenced  a 
snit  for  restitution  of  conjugal  rights,  the  court 
directed  substituted  service  upon  the  wife's 
solicitor  of  the  petition  and  the  demand  of  co- 
habitation. Waters  v.  Waten,  34  L.  T.  33  ;  24 
W.  B.  190. 

When  there  was  reason  to  believe  that  the 
husband  was  keeping  out  of  the  way  to  avoid  a 
suit  for  restitution  of  conjugal  rights,  the  court 
allowed  the  written  demand  required  by  r,  175 
to  be  served  on  his  father,  coupled  with  the  re- 
quirement that  it  should  be  advertised.  0*8heehy 
V.  O'Sheehy,  34  L.  T.  367, 

Servioe  ont  of  Jnrisdiotion.]— The  20  &  21  Vict 
c.  85  (the  Divorce  Act,  1858),  s.  42,  gives  the 
court  no  power  to  order  service  ont  of  the  juris- 
diction 01  a  petition  for  restitution  of  conjugal 
rights.  Firehraee  v.  Firehrace,  4  P.  D.  63  ;  47 
L.  J.,  P.  41  ;  39  L.  T.  94  ;  26  W.  B.  617. 

It  is  not  inconsistent  with  the  principle  that  a 
wife's  remedy  for  matrimonial  wrongs  must  be 
usually  sought  in  the  place  of  the  husband's 
domicil,  that  she  may  be  allowed  in  some  cases 
to  obtain  relief  against  her  husband  in  the 
tribunal  of  the  country  in  which  she  is  resident 
though  not  domiciled.  But  where  the  husband, 
who,  while  resident  in  England,  refused  to 
receive  his  wife  into  his  home,  left  the  country 
before  the  institution  by  her  of  a  suit  for  resti- 
tution of  conjugal  rights,  the  court  held  thflCt  it 
had  no  jurisdiction  to  entertain  the  suit.    Ih» 

Agreement  to  Stay  Proceedings.] — ^A  wife  who 
agrees,  or  authorizes  her  solicitor  to  agree,  to 
stay  proceedings  in  a  suit  instituted  by  her  for 
restitution  of  conjugal  rights,  on  certain  terms, 
will  be  bound  by  such  agreement,  and  will  not 
be  allowed  to  set  the  cause  down  for  hearing. 
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Sfaws  Y.  Stanes,  3  P.  D.  42 ;  47  L.  J.,  P.  19 ; 
39  L.  T.  46  ;  26  W.  R.  238. 

Staj  on  Eqnitable  Oroimd.] — In  a  suit  for 
restitution  of  conjugal  rights,  the  respondent 
moved  for  an  injunction  and  stay  of  proceed- 
ings, upon  affidavit  shewing  that  the  petitioner 
was  bound  by  deed  not  to  institute  such  a 
suit: — Held,  that  such  a  defence  must  be 
alleged  by  plea,  and  afforded  no  ground  for 
eummary  dismissal  of  the  suit.  Marshall  v. 
Marshall,  5  P.  D.  19  ;  48  L.  J.,  P.  49 ;  39  L.  T. 
640 ;  27  W.  R.  379. 

Upon  such  defence  being  subsequently  alleged 
by  plea : — Held,  that  it  was  such  an  equitable 
plea  as  the  Divorce  Court  since  the  Judicature 
Acts  is  bound  to  consider.     Ih, 

Held,  also,  that  a  wife  is  bound  by  a  deed  of 
separation,  containing  a  covenant  not  to  sue  her 
husband  for  restitution  of  conjugal  rights.  Suit 
instituted  by  her  in  violation  of  such  a  covenant 
dismissed.    Ih, 

Eehmring.] — In  a  suit  for  restitution  of  con- 
jugal rights  by  a  husband,  the  respondent  ap- 
peared, but  did  not  file  an  answer.  After  due 
notice  to  her  the  cause  was  set  down  for  hearing. 
Subsequently,  upon  the  motion  of  the  petitioner, 
the  court  ordered  the  cause  to  be  heard  out  of  its 
turn,  and  a  decree  was  made,  the  respondent 
having  received  no  notice  of  the  motion  or  the 
order.  Upon  her  application  the  court  reversed 
the  decree,  and  ordered  the  cause  to  be  reheard, 
giving  the  respondent,  who  had  a  defence  on  the 
merits,  leave  to  file  an  answer.  Keane  v.  Keane^ 
41  L.  J.,  Mat.  41  ;  25  L.  T.  857  ;  20  W.  R.  304. 

Custody  of  Children  pending  Suit] — ^The  court 
has  no  power  to  make  an  order  as  to  the  custody 
of  children  pending  a  suit  for  restitution  of  con- 
jugal rights.  Chambers  v.  Chambers^  39  L.  J., 
Mat.  56  ;  22  L.  T.  727  ;  18  W.  R.  528. 

Enforcing  Beoree — In  Ecclesiastical  Courts.] — 
In  the  ecclesiastical  courts,  before  a  party  could 
be  pronounced  in  contempt  for  disobedience  of  a 
decree  for  restitution  of  conjugal  rights,  a  moni- 
tion issued  calling  upon  him  to  obey  the  decree. 
Cherry  v.  Cherry^  29  L.  J.,  Mat.  141. 

The  decree  should  contain  an  order  that  it  be 
obeyed  within  a  time  specified ;  if  it  does  not, 
the  court  will  not  grant  an  attachment  until  such 
Older  has  been  served.    Ih, 

Attachment.] — ^A  husband  who  has  been 

served  with  a  decree  in  a  suit  for  restitution  of 
conjugal  rights,  ordering  him  to  take  his  wife 
home,  is  bound  to  take  the  first  step  by  inviting 
her  to  return  to  him.  If  he  does  not,  an  attach- 
ment will  be  issued.  Alexander  v.  Alexander 
and  Amos,  2  S.  &  T.  385  ;  30  L.  J.,  Mat.  173  ;  5 
L.  T.  138  ;  9  W.  R.  620. 

If  he  has  not  appeared,  notice  of  motion  for  an 
attachment  is  not  requisite.    lb, 

BespoBdent  Abroad.] — ^Where,  at  time  of 

pronouncing  a  decree  of  restitution  of  conjugal 
rights,  the  respondent  was  abroad,  the  court 
directed  that  the  decree  should  be  served  on  his 
return  to  England,  and  that  it  should  require 
him  to  certify  within  a  fortnight  after  sueh  ser- 
vice that  he  had  obeyed  it.  Pearson  v.  Pearson^ 
33  L.  J.,  Mat.  156. 


VI.     PROTECTION  ORDERS. 


20  ft  81  Vict.  c.  85,  s.  21.]— It  was  doubted 
whether  a  woman  resident  within  the  city  of 
London  could  obtain  a  protection  order  under 
the  words  of  this  section.  See  AldridgCy  Ex 
parte,  1  S.  &  T.  88. 

Thereupon  21  &  22  Vict.  c.  108,  was  enacted. 

Jurisdiction  to  Orant.] — A  married  woman 
applied  to  the  justices  of  Plymouth  for  a  pro- 
tection order,  she  having  since  desertion  lived 
outside  the  borough  whi&t  her  husband  resided 
within : — Held,  that  the  county  justices  had 
jurisdiction.  Iteg,  v.  Plymouth  (Just'wes),  44 
J.  P.  168. 

Retrospcctiye  Effect.] — A  woman  having  been 
deserted  by  her  husband  acquired  some  property 
by  her  own  exertions,  which  she  disposed  of  by 
will.  Subsequently  she  obtained  an  order  from 
a  magistrate  protecting  her  earnings  and  pro- 
perty : — Held,  that  such  order  had  a  retrospective 
effect,  extending  back  to  the  commencement  of 
the  desertion  ;  and  that  the  will  was  a  valid  in- 
strument to  pass  the  property  acquired  by  her 
during  such  desertion.  Elliott,  In  goods  of,  2 
L.  R.,  P.  274  ;  40  L.  J.,  Mat.  76  ;  25  L.  T.  203  ;  19 
W.  R.  1072. 

As  to  what  Property — ^Proceeds  of  Brothel.] — 

An  order  protecting  the  earnings  or  property  of  a 
wife  deserted  by  her  husband  is  confined  to  money 
or  property  acquired  by  lawful  industry,  and  does 
not  extend  to  property  acquired  by  keeping  a 
brothel.  Mason  v.  Mitcliell,  3  H.  &  C.  528  ;  34 
L.  J.,  Ex.  68 ;  11  Jur.,  N.  S.  89  ;  11  L.  T.  714  ; 
13  W.  R.  349. 

As  Executrix — Power  to  transfer  Stock.] 

— A  wife  deserted  by  her  husband,  obtained  a 
magistrate's  order  undor  20  &  21  Vict.  c.  85,  s.  21. 
Previously  to  the  date  of  the  order,  but  subse- 
quently to  the  desertion,  the  wife  had  been  ap- 
pointed executrix,  and  also  residuary  legatee,  by 
the  will  of  E.,  who  had  died  in  that  interval. 
After  the  order,  the  wife  alone  took  out  probate. 
Part  of  the  testator's  residuary  estate  consisted  of 
stock,  which  the  bank  refused  to  allow  her  to 
transfer :— Held,  even  before  21  &  22  Vict,  c  108, 
s.  7,  that  she  was  entitled  to  transfer.  Bathe  v^ 
Bank  of  England,  4  Kay  &  J.  564  ;  27  L.  J.,  Ch. 
630  ;  4  Jur.,  N.  S.  505. 

BcTcnionary    Interest] — A    married 

woman,  entitled  in  reversion  to  a  legacy, 
having  been  deserted  by  her  husband,  ob- 
tained a  magistrate's  order,  which,  in  terms, 
only  affected  to  protect  property  acquired  by 
her  own  industry,  or  to  which  she  was  en- 
titled as  trustee : — Held,  that,  notwithstanding 
the  form  of  the  order,  the  effect  of  the  21  k. 
22  Vict.  c.  108,  s.  8,  was  to  include  in  it  the 
reversionary  interest.  Whittinyham,  In  re,  10 
Jur.,  N.  S.  818  ;  10  L.  T  368  ;  12  W.  R.  775. 

Legacy.] — A  wife  who  has  obtained  an 

order  for  protection  is  entitled  to  payment  of  a 
fund  in  court,  representing  a  legacy  bequeathed 
to  her.  Kingsley,  In  re,  26  Beav.  84  ;  28  L.  J., 
Ch.  80 ;  4  Jur.,  N.  S.  1010. 

Fund  to   Separate  Use.] — A  wife  was 

deserted  by  her  husband  ;  afterwards,  her  father 

L  2 


291         HUSBAND   AND  WIFE— Restitution  of  Conjugal  RigkU. 


292 


answer  within  one  month  ;  and  that,  with  these 
declarations,  the  cause  should  be  remitted  to  the 
court.  Manning  v.  Mannijig^  7  Jr.  B.,  Eq.  365 — 
C.  A. ;  &  a,  6  Ir.  R.,  Eq.  417. 

Setting    out    Canie   of  WithdrawaL] — An 

answer,  denying  that  the  respondent  withdrew 
from  cohabitation  without  just  cause,  should 
state  the  cause  of  such  withdrawal.  If  it  does 
not,  it  is  bad  on  demurrer ;  but  the  objection  is 
waived  by  filing  a  replication.  Ward  v.  Wardf 
32  L.  J.,  Mat.  120. 

b.  Other  Points  of  Practice. 

Evidence  of  Partiee  where  Ck>nnter-pra7er.] 

— If  an  answer  to  a  suit  for  restitution  of 
conjugal  rights  charges  adultery,  and  on  that 
ground  prays  for  a  judicial  separation,  the 
evidence  of  the  parties  is  admissible  if  the 
respondent  contents  himself  with  resisting  the 
suit  for  restitution,  but  not  if  he  seeks  to  obtain 
a  decree  of  judicial  separation,  as  the  answer 
will  then  be  considered  a  proceeding  instituted 
in  consequence  of  adultery.  Burroughs  v. 
Burroughs,  31  L.  J.,  Mat.  56,  124  ;  8  Jur.,  N.  S. 
624. 

When  the  respondent  upon  such  a  state  of 
pleadings  is  examined  at  the  hearing,  and  the 
court  finds  the  charge  of  adultery  established,  it 
will  dismiss  the  petition,  but  will  not  decree  a 
judicial  separation.    Ih, 

Plea  of  Insanity.] — ^A  wife  petitioned  for 

restitution  of  conjugal  rights.  The  husband 
alleged  her  insanity  and  a  morbid  hatred  towards 
himself,  which  rendered  cohabitation  unsafe. 
The  wife's  responsive  allegation,  allowing  that 
she  had  been  insane,  but  asserting  her  recovery, 
and  denying  the  facts  on  which  the  husband 
relied  to  shew  continuance  of  insanity,  admitted 
to  prool    Hay  ward  v.  Hay  ward,  1  S.  &  T.  81. 

Ko  Answer  Piled.! — ^When  no  answer  was 


filed,  the  court  allowed  the  petition  to  be  proved 
by  affidavit.     Ford  v.  Ford,  36  L.  J.,  Mat.  86. 

Bight  to  Begin.] — In  a  petition  for  restitution 
of  conjugal  rights  by  a  husband,  to  which  the 
wife  answered  by  pleading  his  cruelty,  and  the 
husband  took  issue  thereon : — Held,  that,  sub- 
stantially, the  affirmatiye  issue  was  on  the  re- 
spondent, and  that  her  counsel  had  a  right  to 
begin.  Cherry  v:  Cherry,  1  S.  &  T.  319 ;  28 
L.  J.,  Mat.  36. 

When  a  wife's  petition  is  heard  before  the 
court  without  a  jury,  her  counsel  has  a  right  to 
begin,  though  the  substantive  issue  may  be 
raised  on  the  husband's  answer.  Burroughs  v. 
Burroughs,  2  S.  &  T.  544 ;  31  L.  J.,  Mat.  56  ; 
5  L.  T.  771. 

If  before  a  jury,  semble,  that  the  respondent's 
counsel  has  a  right  to  begin.  Meara  v.  Meara, 
13  W.  B.  50. 

Costa  out  of  Wife^s  Separate  Estate.] — A 
husband  having  sued  for  restitution  of  conjugal 
rights,  the  wife  in  her  answer  made  charges  of 
serious  misconduct  against  him,  which,  however, 
were  abandoned  at  the  hearing.  The  court  made 
a  decree  in  favour  of  the  husband  ;  but  the  wife 
evaded  service  of  such  decree  by  remaining  out 
of  the  jurisdiction  of  the  court.  On  being  satisfied 
that  the  wife  had  a  sufficient  separate  income, 


the  court  condemned  her  in  the  costs  of  the 
proceedings.    Miller  v.  Miller,  2  L.  R.,  P.  13. 

In  a  suit  for  restitution  of  conjugal  rights 
against  a  wife,  there  being  no  defence,  the  usual 
order  was  made  that  she  should  return  to  her 
husband's  house  within  a  certain  number  of 
days,  and  certify  to  the  court  that  she  had  done 
so,  and,  on  the  court  being  satisfied  that  she  had 
a  considerable  separate  estate,  it  further  ordered 
that  she  pay  the  costs  of  the  proceedings.  She 
was  abroad,  and  did  not  obey  the  order  to  return 
to  her  husband  at  all,  or  to  pay  the  costs  until 
after  a  long  delay.  The  court  ordered  a  writ  of 
sequestration  to  issue  against  her  estate,  in  the 
first  instance,  without  attachment.  Miller  v. 
Miller,  2  L.  R.,  P.  54  ;  39  L.  J.,  Mat.  38  ;  22  L.  T. 
418  ;  18  W.  R.  585.  See  Milne  v.  Milne  and 
Fowler,  2  L.  R.,  P.  202,  and  Morris  v.  Freeman, 
3  P.  D.  65. 

Hearing  Snit  in  CamerA.]— The  court  has 
power  to  hear  suits  for  restitution  of  conjugal 
rights  in  camerft.  Anstey  v.  Anstey,  3  L.  R.,  P. 
230 ;  44  L.  J.,  Mat.  15  ;  31  L.  T.  801  ;  23  W.  R. 
386. 

Serviee  of  Proceedings.]— A  wife,  by  her  hus- 
band's consent,  went  temporarily  to  reside  in  a 
convent.  She  subsequently  went  away,  leaving 
directions  that  all  letters  should  be  sent  to  her 
solicitor.  She  was  found  to  have  gone  to  Paris, 
but  no  further  traces  of  her  could  be  discovered. 
Neither  the  lady  superior  of  the  convent  nor  the 
trustees  of  the  wife's  settlement  knew  where  she 
had  gone.  The  husband  having  commenced  a 
suit  for  restitution  of  conjugal  rights,  the  court 
directed  substituted  service  upon  the  wife's 
solicitor  of  the  petition  and  the  demand  of  co- 
habitation. Waters  v.  Waters,  34  L.  T.  .S3  ;  24 
W.  R.  190. 

When  there  was  reason  to  believe  that  the 
husband  was  keeping  out  of  the  way  to  avoid  a 
suit  for  restitution  of  conjugal  rights,  the  court 
allowed  the  written  demand  required  by  r.  175 
to  be  served  on  his  father,  coupled  with  the  re- 
quirement that  it  should  be  advertised.  0*8heehy 
V.  O'Sheehy,  34  L.  T.  367. 

Service  ont  of  Jurisdiction.]— The  20  &  21  Vict, 
c.  85  (the  Divorce  Act,  1858),  s.  42,  gives  the 
court  no  power  to  order  service  out  of  the  juris- 
diction of  a  petition  for  restitution  of  conjugal 
rights.  Firehraee  v.  Firehrace,  4  P.  D.  63  ;  47 
L.  J.,  P.  41  ;  39  L.  T.  94  ;  26  W.  R.  617. 

It  is  not  inconsistent  with  the  principle  that  a 
wife's  remedy  for  matrimonial  wrongs  must  be 
usually  sought  in  the  place  of  the  husband's 
domicil,  that  she  may  be  allowed  in  some  cases 
to  obtain  relief  against  her  husband  in  the 
tribunal  of  the  country  in  which  she  is  resident 
though  not  domiciled.  But  where  the  husband, 
who,  while  resident  in  England,  refused  to 
receive  his  wife  into  his  home,  left  the  country 
before  the  institution  by  her  of  a  suit  for  resti- 
tution of  conjugal  rights,  the  court  held  th^Ct  it 
had  no  jurisdiction  to  entertain  the  suit.    lb. 

Agreement  to  Stay  Proceedings.] — ^A  wife  who 
agrees,  or  authorizes  her  solicitor  to  agree,  to 
stay  proceedings  in  a  suit  instituted  by  her  for 
restitution  of  conjugal  rights,  on  certain  terms, 
will  be  bound  by  such  agreement,  and  will  not 
be  allowed  to  set  the  cause  down  for  hearing. 
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Sfanes  ▼.  Stands,  3  P.  D.  42 ;  47  L.  J.,  P.  19 ; 
39  L.  T.  46  ;  26  W.  B.  238. 

Stay  OB  Equitable  Ground.]— In  a  suit  for 
restitution  of  conjngal  rights,  the  respondent 
moTed  for  an  injunction  and  stay  of  proceed- 
ings, upon  affidavit  shewing  that  the  petitioner 
iras  bound  by  deed  not  to  institute  such  a 
«uit : — Held,  that  such  a  defence  must  be 
alleged  by  plea,  and  afforded  no  ground  for 
«ummary  dismissal  of  the  suit.  Marshall  v. 
Marshall,  5  P.  D.  19  ;  48  L.  J.,  P.  49  ;  39  L.  T. 
640 ;  27  W.  R.  379. 

Upon  such  defence  being  subsequently  alleged 
hj  plea  : — Held,  that  it  was  such  an  equitable 
plea  as  the  Divorce  Court  since  the  Judicature 
Acts  is  bound  to  consider.     lb. 

Held,  also,  that  a  wife  is  bound  by  a  deed  of 
reparation,  containing  a  covenant  not  to  sue  her 
husband  for  restitution  of  conjugal  rights.  Suit 
instituted  by  her  in  violation  of  such  a  covenant 
dismissed.    lb. 

Beheaxing.] — In  a  suit  for  restitution  of  con- 
jugal rights  by  a  husband,  the  respondent  ap- 
peared, but  did  not  file  an  answer.  After  due 
notice  to  her  the  cause  was  set  down  for  hearing. 
Subsequently,  upon  the  motion  of  the  petitioner, 
the  court  ordered  the  cause  to  be  heard  out  of  its 
turn,  and  a  decree  was  made,  the  respondent 
having  received  no  notice  of  the  motion  or  the 
order.  Upon  her  application  the  court  reversed 
the  decree,  and  ordered  the  cause  to  be  rehetud, 
giving  the  respondent,  who  had  a  defence  on  the 
merits,  leave  to  file  an  answer.  Keane  v.  Keane, 
41  L.  J.,  Mat.  41  ;  25  L.  T.  857  ;  20  W.  R.  304. 

Custody  of  Children  pending  Suit.] — ^The  court 
has  no  power  to  make  an  order  as  to  the  custody 
of  chilcuen  pending  a  suit  for  restitution  of  con- 
jugal rights.  Chambers  v.  Chambers,  39  L.  J., 
Mat.  56  ;  22  L.  T.  727  ;  18  W.  R.  528. 

Enforcing  Beoree^In  Eoclesiastieal  Courts.] — 
In  the  ecclesiastical  courts,  before  a  party  could 
be  pronounced  in  contempt  for  disobedience  of  a 
decree  fox  restitution  of  conjugal  rights,  a  moni- 
tion issued  calling  upon  him  to  obey  the  decree. 
Cherry  v.  Cherry,  29  L.  J.,  Mat.  141. 

The  decree  should  contain  an  order  that  it  be 
obeyed  within  a  time  specified ;  if  it  does  not, 
the  court  will  notgrant  an  attachment  until  such 
order  has  been  served.    lb, 

Attachment.] — A  husband  who  has  been 

served  with  a  decree  in  a  suit  for  restitution  of 
conjugal  rights,  ordering  him  to  take  his  wife 
home,  is  bound  to  take  the  first  step  by  inviting 
her  to  return  to  him.  If  he  does  not,  an  attach- 
ment will  be  issued.  Alexander  v.  Alexander 
and  AffMS,  2  8.  &  T.  385  ;  30  L.  J.,  Mat.  173  ;  5 
L.  T.  138  ;  9  W.  R  620. 

If  he  has  not  appeared,  notice  of  motion  for  an 
attachment  is  not  requisite.    lb, 

Bespondent  Abroad.] — ^Where,  at  time  of 

pronouncing  a  decree  of  restitution  of  conjugal 
rights,  the  respondent  was  abroad,  the  court 
directed  that  the  decree  should  be  served  on  his 
return  to  England,  and  that  it  should  require 
him  to  certify  within  a  fortnight  after  sueh  ser- 
vice that  he  had  obeyed  it.  Pearson  v.  Pearson, 
33  L.  J.,  Mat.  156. 


VI.     PROTECTION  ORDERS. 


20  ft  81  Vict.  c.  85,  a.  21.]— It  was  doubted 
whether  a  woman  resident  within  the  city  of 
London  could  obtain  a  protection  order  under 
the  words  of  this  section.  See  Aldridge,  Ex 
parte,  1  S.  &  T.  88. 

Thereupon  21  &  22  Vict.  c.  108,  was  enacted. 

Jurisdiction  to  Grant.]— A  married  woman 
applied  to  the  justices  of  Plymouth  for  a  pro- 
tection order,  she  having  since  desertion  lived 
outside  the  borough  whilst  her  husband  resided 
within  : — Held,  that  the  county  justices  had 
jurisdiction.  Reg.  v.  Plymouth  (Justhes),  44 
J.  P.  168. 

Retroipectlve  Effect.] — A  woman  having  been 
deserted  by  her  husband  acquired  some  property 
by  her  own  exertions,  which  she  disposed  of  by 
will.  Subsequently  she  obtained  an  order  from 
a  magistrate  protecting  her  earnings  and  pro- 
perty : — Held,  that  such  order  had  a  retrospective 
effect,  extending  back  to  the  commencement  of 
the  desertion  ;  and  that  the  will  was  a  valid  in- 
strument to  pass  the  property  acquired  by  her 
during  such  desertion.  Elliott,  In  goods  of,  2 
L.  R.,  P.  274  ;  40  L.  J.,  Mat.  76  ;  25  L.  T.  203  ;  19 
W.  R.  1072. 

As  to  what  Property — Proceeds  of  BrothcL]— 
An  order  protecting  the  earnings  or  property  of  a 
wife  deserted  by  her  husband  is  confined  to  money 
or  property  acquired  by  lawful  industry,  and  does 
not  extend  to  property  acquired  by  keeping  a 
brothel.  Mason  v.  Mitcliell,  3  H.  &  C.  528  ;  34 
L.  J.,  Ex.  68 ;  11  Jur.,  N,  S.  89  ;  11  L.  T.  714  ; 
13  W.  R.  349. 

As  Executrix — Power  to  transfer  Stock.] 

— A  wife  deserted  by  her  husband,  obtained  a 
magistrate's  order  undor  20  &  21  Vict.  c.  85,  s.  21. 
Previously  to  the  date  of  the  order,  but  subse- 
quently to  the  desertion,  the  wife  had  been  ap- 
pointed executrix,  and  also  residuary  legatee,  by 
the  will  of  E.,  who  had  died  in  that  interval. 
After  the  order,  the  wife  alone  took  out  probate. 
Part  of  the  testator's  residuary  estate  consisted  of 
stock,  which  the  bank  refused  to  allow  her  to 
transfer :— Held,  even  before  21  &  22  Vict.  c.  108, 
s.  7,  that  she  was  entitled  to  transfer.  Bathe  v« 
Bank  of  England,  4  Kay  k,  J.  564  ;  27  L.  J.,  Ch. 
630  ;  4  Jut.,  N.  S.  505. 

Beveriionary    Interest] — A    married 

woman,  entitled  in  reversion  to  a  legacy, 
having  been  deserted  by  her  husband,  ob- 
tained a  magistrate's  order,  which,  in  terms, 
only  affected  to  protect  property  acquired  by 
her  own  industry,  or  to  which  she  was  en- 
titled as  trustee  : — Held,  that,  notwithstanding 
the  form  of  the  order,  the  effect  of  the  21  & 
22  Vict.  c.  108,  s.  8,  was  to  include  in  it  the 
reversionary  interest.  Whittingham,  In  re,  10 
Jut.,  N.  S.  818  ;  10  L.  T  368  ;  12  W.  R.  775. 


Legacy.] — A  wife  who  has  obtained  an 

order  for  protection  is  entitled  to  payment  of  a 
fund  in  court,  representing  a  legacy  bequeathed 
to  her.  Kingsley,  In  re,  26  Beav.  84  ;  28  L.  J., 
Ch.  80 ;  4  Jut.,  N.  S.  1010. 

Fund  to   Separate  Use.] — A  wife  was 


deserted  by  her  husband  ;  afterwards,  her  father 
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bequeathed  a  f ODd  for  her  separate  use,  without 
power  of  anticipation,  and  she  subsequently  ob- 
tained a  protection  order : — Held,  that  she  was 
entitled  to  payment.  Cooke  v.  Fuller ^  26  Beav. 
99. 

Acquisition  of  Property  since  Date  of  Order.] — 
A  wife  became  entitled,  on  the  intestacy  of  an 
uncle,  to  shares,  and  the  shares  were,  in  pursu- 
ance of  an  ag^'eement  between  husband  and  wife, 
transferred  into  the  joint  names  of  the  husband 
and  wife.  The  husband  subsequently  deserted 
his  wife,  and  she  obtained  a  magistrate's  protec- 
tion order.  Capital  subsequently  became  pay- 
able on  account  of  the  shares  : — Held,  that  the 
shares  had  not  been  reduced  into  possession,  and 
that  the  return  capital  payable  on  them  be- 
longed to  the  wife,  as  being  property  acquired 
since  the  date  of  the  desertion.  NicJioUon  v. 
Ih'ury  Building  Estate  Company,  7  Ch.  D.  48  ; 
47  L.  J.,  Ch.  192  ;  37  L.  T.  459  ;  26  W.  R.  76. 

When  a  wife,  entitled  to  a  legacy  charged  on 
real  estate  which  had  not  been  reduced  into  pos- 
session by  her  husband,  obtained  a  protection 
order,  in  consequence  of  her  husband's  desertion, 
under  20  &  21  Vict.  c.  85,  s.  21  :— Held,  that  the 
legacy,  on  being  paid  to  her  after  the  date  of  the 
orfer,  was  property  which  then  came  to  or  de- 
volved upon  her  within  ss.  21  and  25,  and  that 
her  receipt  was  a  good  discharge.  Coward,  In 
re,  20  L.  R.,  Eq.  179 ;  44  L.  J.,  Ch.  384 ;  32 
L.  T.  682  ;  23  W.  R.  605. 

Desertion  of  Husband.] — The  desertion  must  be 
continuous.  A  bond<  fide  offer  of  the  husband  to 
provide  for  his  wife,  even  at  the  time  she  claims 
the  order,  will  deprive  her  of  a  right  to  it.  Car- 
gill  V.  Cargill,  1  S.  &  T.  235  ;  4  Juy.,  N.  S.  764. 


Proof  of.] — When,  upon  the  further  con- 


sideration of  an  administration  suit  instituted  by 
a  married  woman,  who  had  obtained  a  protection 
order,  suing  as  a  feme  sole  under  20  &  21  Vict, 
c.  86,  ss.  21,  25,  26,  it  was  proposed  to  pay  to  her 
her  share  of  the  testator's  estate : — Held,  that 
evidence  must  be  produced  that  the  separation 
was  a  continuing  one,  but  her  affidavit  was 
accepted  as  to  this  fact,  and  also  as  to  no  settle- 
ment or  agreement  for  a  settlement  having  been 
made.  Ewart  v.  CJiubb,  20  L.  R.,  Eq.  454  ;  45 
L.  J.,  Ch.  108. 


Where  for  Employment.] — The  absence 


of  a  husband  in  his  ordinary  occupation  as  a 
mariner  does  not  constitute  desertion ;  and  the 
court  cannot  take  into  consideration  an  actual 
desertion  in  past  years,  which  has  been  termi- 
nated by  a  return  to  cohabitation.  Aldridge, 
JBsg  parte,  1  S.  &T.88. 

A  wife  resided  with  her  husband  for  four 
years.  He  then  went  to  London  in  search  of 
employment,  and  during  the  sixteen  subsequent 
years  he  only  on  one  occasion  communicated 
with  his  wife.  During  the  first  years  of  absence 
he  wrote  several  affectionate  letters,  urging  his 
wife  to  correspond  with  him  ;  the  two  last  were 
not  answered  by  her,  nor  did  the  wife  during  any 
period  of  the  absence  apply  to  her  husband  to 
return  to  cohabitation  : — Held,  that  there  was 
no  desertion.  Thompson  v.  Thompson,  1  S.  &  T. 
231 ;  27  L.  J.,  Mat.  65  ;  4  Jur.,  N.  S.  717. 

Absence,  to  constitute  desertion,  must  be  with- 
out the  consent,  direct  or  indirect,  of  the  party 
deserted,  and  in  spite  of  her  wish.    lb. 


Order — Service  ot] — Service  of  a  citation  on 
the  husband  is  not  necessary.    Hall,  Ej;  parte f 

27  L.  J.,  Mat.  19  ;  30  L.  T.,  O.  S.  352. 

The  application  may  be  founded  on  an  affidavit 
of  the  wife  alone.    lb. 

But  it  should  state  sufficient  facts  to  satisfy  the 
court  of  the  fact  of  desertion.   Stncell,  Ex  jfarte, 

28  L.  J.,  Mat.  8. 

Notice  of  an  application  on  the  part  of  a  wife, 
deserted  by  her  husband,  for  a  protection  order, 
must  be  served  on  hfm  if  his  whereabouts  i& 
known.     Matthew  v.  Matthew,  19  L.  T.  662. 


Form  of.] — An  order  should  be  in  general 


terms,  the  court  having"  no  power  to  decide  what 
title  the  wife  may  have  to  specific  property. 
Mullineux,  Ex  parte,  1  S.  &  T.  77 ;  27  L.  J., 
Mat.  19. 


Entry  of,  with   Begistrar  of  County 


Conrt.] — ^A  married  woman  obtained  a  protection 
order  for  her  property  on  the  12th  April,  1861 ; 
she  made  a  will  on  the  19th,  and  died  on  the 
24th.  The  order  was  not  entered  with  the  regis- 
trar of  the  county  court  till  the  24th,  being  more 
than  ten  days  after  it  was  obtained  : — Held,  that 
the  requirement  of  the  above  provision,  as  to 
the  entry  of  the  order  with  the  registrar,  was  di- 
rectory and  not  imperative,  and,  on  affidavits 
from  the  executors  that  they  were  ignorant  of 
the  husband's  place  of  abode,  probate  was  granted, 
limited  to  the  property  acquired  since  the  date 
of  the  desertion.  Farraday^  In  goods  of,2^,k. 
T.  369  ;  31  L.  J.,  P.  7  ;  7  Jur.,  N.  S.  1252  ;  & 
L.  T.  57. 

Effect  of,  on  Alimony  pendente  lite.] — By  ob- 
taining an  order  of  protection,  a  wife  does  not 
deprive  herself  of  her  right  to  alimony  pendente 
lite,  in  a  suit  subsequenUy  instituted  by  her  for 
dissolution  of  marriage.  Hahewill  v.  Hakewilly 
30  L.a.,  Mat.  254. 

Petitioning  without  Kext  Friend.]  —  A  mar- 
ried woman,  under  a  magistrate's  order  of 
protection,  can  petition  in  equity  without  a  next 
friend,  and  can  obtain  an  order  for  payment 
without  servinglher  husband.  Bahisdon,  In  re, 
4  Drew.  446 ;  28  L.  J.,  Ch.  334  ;  6  Jur.,  N.  S. 
55. 

Actions  by  Wife — Adultery  after  Order.] — An 
action  is  maintainable  by  a  wife  for  earnings 
after  an  order  of  a  police  magistrate  upon  de- 
sertion by  her  husband,  notwithstanding  that 
ever  since  the  desertion  she  has  been  living  in 
adultery,  it  not  appearing  that  she  had  begun 
the  adultery  before  the  time  specified  in  the 
order.    Thomas  v.  Head,  2  F.  &  F.  88. 

Commenced   before    Order   made.] — ^An 

order  obtained  by  a  woman  deserted  by  her  hus- 
band, for  the  protection  of  property  acquired 
since  desertion,  will  not  enable  her  to  maintain 
an  action  commenced  before  the  date  of  the 
order  for  injuries  to,  or  in  respect  of,  such  pro- 
perty. Midland  Railway  Company  v.  Pye,  10 
C.  B.,  N.  S.  179  ;  30  L.  J.,  C.  P.  314  ;  4  L.  T.  510 ; 
9  W.  R.  658. 

For  Libel.] — A  wife  who  has  been  de- 
serted by  her  husband,  and  has  obtained  an 
order  of  protection,  can  bring  an  action  in  her 
own  name  for  lib^    Bamsden  v.  Brearley,  10 
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L.  R.,  Q.  B.  147  ;  44  L.  J.,  Q.  B.  46  ;  32  L.  T.  24 ; 
23  W.  R.  294. 

Effeet  of,  on  Liability  of  Husband  for  Main- 
tananoe.]— Justices  at  petty  sessions  refased  to 
make  an  order,  under  13  &  14  Vict  c.  101,  s.  5, 
upon  a  husband  to  maintain  or  contribute 
towards  the  maintenance  of  his  wife,  who  was 
a  lunatic  chargeable  to  the  union,  on  the  ground 
that  a  protection  order,  which  she  had  obtained 
under  20  &  21  Vict.  c.  85,  s.  21,  and  which  had 
not  been  discharged,  absolved  him  from  such 
liability  : — Held,  that,  under  the  circumstances, 
the  husband  was  liable,  and  that  the  justices 
were  wrong.  Or/ord  (^Guardians')  v.  Barton, 
33  L.  T.  375. 


For  Keeessaries.] — An    order  for  pro- 


tection, obtained  by  a  wife,  will  bar  an  action 
for  necessaries  against  the  husband.  Tempany 
V.  HakewilU  1  F.  &  F.  438  ;  &  P.,  Hakcivill  v. 
Jlakewilly  30  L.  J.,  Mat.  255. 

After  Wife*s  Death.]  —  Where  a  married 
woman  obtained  a  protection  order,  and  died  in- 
testate, leaving  her  husband  and  children  by 
him,  who  were  minors,  and  her  husband  her  sur- 
viving, the  Probate  Court,  in  the  lifetime  of  the 
father,  who  was  abroad,  granted  administration, 
for  the  use  and  benefit  of  the  children,  to  their 
uncle,  'Who  had  been  duly  elected  by  them  as 
their  guardian  for  that  purpose.  IVeir,  In  goods 
of,  2  S.  &  T.  461  ;  31  L.  J.,  P.  88 ;  8  Jur.,  N.  S. 
393  ;  6  L.  T.  131. 

A  wife,  having  been  deserted  by  her  husband, 
obtained  a  protection  order.  On  her  death,  in  the 
lifetime  of  her  husband,  intestate,  the  court  de- 
creed letters  of  administration  limited  to  such 
personal  proi)crty  as  she  had  acquired,  or  become 
possessed  of,  since  the  desertion,  without  speci- 
fying of  what  that  property  consisted,  to  be 
granted  to  one  of  her  next  of  kin.  Wormun,  In 
goods  </,  1  S.  &  T.  513  ;  29  L.  J.,  P.  164. 

Diaebarge  of  Order.] — ^A  husband  may  come 
to  the  Divorce  Court  at  any  time,  and  apply  for 
a  discharge  of  the  order.  Hall,  Ex  jmrte,  27 
L.  J.,  Mat.  19. 

An  application  to  discharge  a  protection  order 
is  not  limited  to  the  lifetime  of  the  married 
woman*  Mudge  v.  Adams,  6  P.  D.  54  ;  50  L.  J., 
P.  49  ;  44  L.  T.  185  ;  29  W.  R.  307. 

An  order  of  protection  to  a  married  woman 
granted  by  a  police  magistrate  or  justices,  under 
the  20  &  21  Vict.  c.  85,  s.  21,  could  only  be  dis- 
charged by  the  magistrate  or  justice  by  whom  it 
was  made.  Sharjfc,  Ex  parte,  5  B.  &  S.  322  ;  33 
L.  J.,  Mat.  152 ;  10  Jur.,  N.  S.  1018 ;  10  L.  T. 
458  ;  12  W.  R.  756. 


VIL    HUSBAND^S  RIGHTS  AND  LIA- 
BILITIES. 

1.  Ilushand^s  RigUs,  298. 

2.  Liability  of,  for  Wife's  Debts,  ^c.  Con- 

tracted  before  Marriage,  304. 

3.  Liability  of,  for  Wife's  Debts,  <fr.,  Cofi" 

traced  after  Marriage. 

a,  WhUe  living  with  Wife,  306. 

b.  While  Living  Apart  from  Wife. 

1.  By  Mutual  Conpent,  318. 


ii.  Owing  to  Wrongful  Act  of  Hus- 
band, 318. 
iii.  Owing  to  Wrongful  Act  of  Wife, 
323. 
4.  Cohabitation  with    Woman  otiier  than 

Wife,  324. 
5.-4*  to  other  Liabilities,  326. 
6.  Liability  to  Parochial  Authorities  ftr 
Maintenance  of  Wife  and  Children, 
—See  PooE  Law. 

1.  Husband's  Rights. 

Wife's  Seal  Property.]— The  husband  takes  an 
interest  in  lands  belonging  to  his  wife  in  fee- 
simple,  which  he  may  convey  to  another  for  the 
joint  lives  of  himself  and  his  wife,  and  such 
interest  passes  by  the  deed  of  the  husband  alone. 
Robei'tson  v.  Xorris,  11  Q.  B.  917  ;  17  L.  J.,  Q.  B. 
201 ;  12  Jur.  556. 

Wife's  Chattels  Beal.]— Husband  may  forfeit 
or  dispose  of  his  wife's  chattels  real  during  her 
life;  if  he  does  not,  it  survives  to  her;  if  he 
survives,  it  goes  absolutely  to  him.  Moody  v. 
Matthews,  7  Ves.  183. 

A  wife's  term  may  be  disposed  of  or  forfeited 
by  her  husband,  or  taken  in  execution  for  his 
debt ;  but  if  not,  it  survives  against  his  repre- 
sentative.    Wildman  v.  Wildman,  9  Ves.  177. 

Wife's  Personal  Property. J — Money  ordered 
to  be  paid  to  the  husband  in  right  of  his  wife,  is 
a  vested  interest  in  him.  Hey  gate  v.  Annesty, 
3  Bro.  C.  C.  362. 

A  husband  is  entitled  to  the  personal  property 
of  his  wife,  which  she  has  acquired  by  living 
apart  from  him  in  adultery.  Agar  v.  Blethyn, 
2  C,  M.  &  R.  699 ;  1  Tyr.  &  G.  160. 

The  property  in  wearing  apparel  bought  for 
herself  by  a  wife  living  with  her  husband  out  of 
money  settled  to  her  separate  use  before  marriage, 
and  paid  to  her  by  the  trustees  of  the  settlement, 
vests  by  law  in  the  husband,  and  it  is  liable  to 
be  taken  in  execution  for  his  debts.  Carne  v. 
Brice,  7  M.  &  W.  183. 

N.,  in  a  marriage  settlement,  reciting  that  I., 
his  intended  wife,  was  possessed  of  g^xxls,  and 
that  it  had  been  agreed  that,  in  case  she  survived 
him,  she  should  have  the  goods  and  such  articles 
as  might  be  bought  in  lieu  thereof  for  her  own 
use,  and,  in  case  she  should  die  before  him,  that 
she  might  dispose  of  the  goods,  covenanted  with 
trustees  that  he  would  not  dispose  of  the  goods 
without  the  consent  of  I.;  that  he  would  purchase 
new  articles  in  lieu  of  those  which  might  be  worn 
out  or  disposed  of ;  that  if  she  survived  him  she 
should  have  the  goods  for  her  own  use,  and  if  he 
survived  her  she  should  dispose  of  them  subject 
to  his  life  interest.  No  assignment  of  the  goods 
was  made  to  the  trustees.  N.  and  I.  separated 
after  their  marriage,  and  I.  demised  the  goods  to 
F.  as  a  yearly  tenant : — Held,  first,  that  the  goods 
were,  notwithstanding  the  settlement,  the  pro- 
perty of  N.,  and  might  be  seized  under  a  fi.  &. 
against  him  ;  but,  secondly,  that  they  could  not 
be  seized  for  his  debt  during  the  continuance  of 
the  demise  to  F.    Izod  v.  Lamb,  1  C.  &  J.  35. 

Money  received  by  a  married  woman  out  of  the 
proceeds  of  her  husband's  business,  or  saved  by 
her  out  of  moneys  given  to  her  by  him  for  house- 
hold purposes,  dress,  or  the  like,  and  invested  by 
her  in  her  own  name,  belongs  to  her  husband. 
Barrack  v.  MCvlloeh,  3  Kay  &  J.  110. 
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A  husband  and  wife  lived  separate  from  each 
other.  At  the  death  of  the  wife,  she  was  possessed 
of  cash  and  bank  notes  arisen  from  property 
settled  to  her  separate  use : — Held,  that  the  hus- 
band was  entitled  to  them  in  his  marital  right. 
Maloney  v.  Kermedyy  10  Sim.  254. 

A  feme  sole,  payee  of  a  promissory  note  pay- 
able with  interest,  married,  and  her  husband 
survived  her : — Held,  first,  that  the  note  did  not 
become  the  property  of  the  husband,  but  passed 
to  her  administrator,  though  the  husband  had 
received  the  interest  during  her  life,  for  that  he 
did  not  thereby  reduce  the  chose  in  action  into 
possession.  Hart  v.  Stephens ^  6  Q.  B.  937  ;  14 
L.  J.,  Q.  B.  148 ;  9  Jur.  225. 

Held,  secondly,  that  the  payment  of  such 
Interest  in  the  wife's  lifetime  to  the  husband, 
within  six  years  before  action  brought,  must  be 
considered  as  made  to  him  in  the  character  of 
agent  to  the  wife,  and  was  an  answer  to  a  plea 
of  the  Statute  of  Limitations.    lb. 

In  an  action  by  payee  against  maker  of  a  note, 
he  pleaded,  that,  when  the  note  was  made,  the 
plaintiff  was  the  wife  of  B.,  and  that  he  elected 
to  take  the  note  in  his  marital  right,  and  caused 
the  plaintiff  to  indorse ;  and  she,  by  his  authority, 
indorsed  the  note,  and  B.  delivered  it  so  indorsed 
to  F.;  and  after  the  note  became  due,  and  before 
action,  B.  died,  and  the  note  came  to  the  plain- 
tiff's possession  by  delivery  from  F.: — Held,  that 
the  plea  was  bad,  as  it  did  not  clearly  shew  such 
a  reduction  of  the  note  into  possession  by  the 
hnsband  as  disentitled  the  wife  to  sue  upon  it 
after  his  death.  Scarpellini  v.  AteJi4;son,  7  Q.  B. 
864  ;  14  L.  J.,  Q.  B.  333  ;  9  Jur.  827. 

Wife  of  Debtor,  Executrix  and  Besidnary 

Legatee  of  Creditor.]  —  Mrs.  W.  made  her 
daughter,  Mrs.  P.,  her  sole  executrix  and  uni- 
yersal  legatee.  At  the  death  of  Mrs.  W.,  her 
son-in-law,  P.,  was  indebted  to  her  on  a  bond 
conditioned  for  payment  of  a  sum  of  money  by 
yearly  instalments,  some  of  which  did  not  be- 
come due  till  after  her  death  ;  but  others  which 
became  due  before  her  death  remained  unpaid. 
Mrs.  P.  proved  the  will,  and  about  twelve  months 
after  her  mother's  death  passed  the  ixjsiduary 
account,  shewing  that  the  debts  were  all  paid. 
P.  took  the  bond  into  his  possession  and  kept  it 
till  his  death,  w^hich  took  place  more  than  six 
months  after  passing  the  account,  and  applied 
to  his  own  use  all  the  other  personal  estate  of 
Mrs.  W.  After  the  death  of  P.,  a  decree  having 
been  made  for  administration  of  his  estate, 
Mrs.  P.,  as  executrix  of  her  mother,  sought  to 
prove  as  a  creditor  on  the  bond: — Held,  that,  as 
the  debts  of  Mrs.  W.  had  been  paid,  and  the  resi- 
due had  become  a  clear  fund  in  the  lifetime  of  P., 
the  liability  of  P.  on  the  bond  was  extinguished, 
and  the  proof  could  not  be  allowed.  Price  v. 
Price,  II  Ch.  D.  163  ;  48  L.  J.,  Ch.  478  ;  40  L.  T. 
668 ;  27  W.  R.  698— C.  A. 


When  derived  from  separate  Estate.]— 


Money  saved  by  a  wife  out  of  the  income  of  her 
separate  estate,  and  invested,  belongs  to  her. 
Borruok  V.  ^POiillochj  3  Kay  &  J.  110. 

Where  such  investment  haid  been  made  by  her 
husband  for  her,  upon  its  being  impeached  by 
his  creditors  after  his  death : — Held,  that  the 
onus  was  upon  her  to  prove  that  the  moneys 
were  the  savings  of  her  separate  estate.    lb. 

She  proved  that  they  were  saved  out  of  rents 


of  furnished  houses,  which  were  settled  to  her 
separate  use  : — Held,  that  threw  back  upon  the 
creditors  the  onus  of  proving  that  the  furniture 
belonged  to  the  husband,  and,  also  what  part  of 
the  rents  was  to  be  attribute  to  the  furniture. 
lb. 

Seoret  Settlements.] — ^A  voluntary  settlement 
made  after  marriage,  but  without  actual  fraud,, 
whereby  a  chattel  interest  of  the  wife's  was  con- 
veyed in  trust  to  the  husband  and  wife  for  their 
joint  lives  and  the  life  of  the  survivor,  remainder 
to  the  wife's  son  by  a  former  marriage,  is  not 
avoided  under  27  Eliz.  c.  4,  by  a  mortgage  made 
by  the  wife  after  the  death  of  her  husband.  Di^e- 
d.  Richards  v.  LmoiM,  11  C.  B.  1035  ;  20  L.  J.,. 
C.  P.  177;  15  Jur.  512. 

A  secret  settlement  by  a  woman,  whilst  under 
treaty  of  marriage,  though  liable  to  be  set  aside 
in  a  court  of  equity,  is  not  necessarily  void  in  a 
court  of  law.    IK 

A.,  pending  a  treaty  of  marriage  between  her 
and  B.,  without  B.'s  knowledge  made  a  settlement 
of  certain  leaseholds  to  herself  for  life,  remainder 
to  C,  her  son  by  a  former  marriage,  remainder 
over  to  D. : — Held,  that  this  deed  was  not  avoided 
by  the  marriage,  under  27  Eliz.  c.  4,  the  husband 
not  taking  as  a  purchaser.    lb. 

Judgment  obtained  by  Wife  before  Marriage.} 
— Marriage  does  not  enure  as  an  assignment  to 
the  husband  of  a  judgment  recovered  by  the  wife^ 
in  Ireland,  before  the  marriage,  under  9  Geo.  2,. 
c.  6  (Irish),  amended  by  25  Geo.  2,  c.  14  (Irish), 
and  made  perpetual  by  12  Geo.  3,  c.  19,  s.  3.. 
Fitzgerald  v.  Fitzgerald,  8  0.  B.  592  ;  19  L.  J., 
C.  P.  126  ;  14  Jur.  485. 

Bond  given  to  Husband  and  Wife.] — If  a  bond 
is  given  to  husband  and  wife,  administratrix,  the 
husband  alone  may  declare  on  it,  as  on  a  bond 
made  to  himself.  Ankerstein  v.  Clarke,  4  T.  R. 
616. 

On  Harrying  Administratrix.] — A  husband 
who  marries  a  feme  administratrix  may  surrender 
or  dispose  of  a  term  which  she  has  in  that  right. 
Thrustovt  d.  U-viek  v.  Covvin,  2  W.  Bl.  801  ;  3 
WUs.  277. 

Husband's  Disposition  and  Interference.] — A 

husband  having  taken  a  bond  conditioned  to 
pay  his  wife  an  annuity  by  the  obligor,  the  latter 
cannot,  without  the  assent  of  the  husband,  agree 
with  the  wife  to  discharge  himself  from  future 
payments  of  the  annuity  for  a  certain  period,  in 
consideration  of  his  discharging  certain  debts  of 
the  husband ;  but  the  husband  may,  notwith- 
standing, sue  for  the  arrears  of  the  annuity  when 
due.    Brmcn  v.  Benson,  3  East,  331. 

Though  a  wife  lives  separate  from  her  husband, 
and  supports  her  children,  and  earns  a  salary  for 
her  services,  yet  the  party  owing  it  cannot  pay 
her  after  notice  from  the  husband  not  to  do  so ; 
and  if  the  employer  pays  her  such  salary,  the 
husband  may  sue  him  for  its  amount.  Glover 
V.  Brury  Lane  Theatre,  2  Chit.  117. 

A  wife  living  apart  from  her  husband,  accord- 
ing to  the  terms  of  a  deed  of  separation,  is  no 
longer  subject  to  his  authority,  liex  y.  Mead,  2 
Ld.  Ken.  279. 

The  funds  of  a  married  woman,  standing  in 
the  name  of  the  accountant-general  to  her  ac- 
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count,  may  be  pledged  by  her  husband.  Sanmvs 
T.  Dewar,  3  Rnss.  91. 

Husband  and  wife,  by  a  voluntary  deed,  as- 
signed a  term  of  years  of  the  wife  to  trustees. 
She,  haying  suryived  him,  mortgaged  the  term  : 
— Held,  that  the  first  deed  wholly  divested  the 
17116*8  interest,  and  that  the  subsequent  mort- 
gage by  her  was  no  revocation  thereof  within 
the  27  Eliz.  c.  4,  and  conferred  no  estate  on 
the  mortgagee.  Doe  d.  Richards  v.  LewU^  11 
C.  B.  1036  ;  20  L.  J.,  C.  P.  177  ;  15  Jur.  512.- 

Husband  and  wife  cannot,  either  jointly  or 
severally,  appoint  an  attorney  to  alienate  the 
wife's  lands.  Qrdham  v.  Jackson,  6  Q.  B.  811 ; 
14  L.  J.,  Q.  B.  129  ;  9  Jur.  275. 

A  power  of  attorney  by  husband  and  wife, 
severally  and  respectively  appointing  an  attor- 
ney to  surrender  the  wife's  customary  tenement 
into  the  lord's  hands,  is  a  nullity.     Ih, 

A  husband  may  make  a  valid  assignment  of  his 
wife's  reversionary  interest  in  leasehold  property ; 
but  secus,  if  the  interest  is  of  such  a  nature  that 
it  cannot  by  possibility  vest  in  the  wife  in  pos- 
session during  the  coverture.  DuherUy  v.  Day, 
16  Beav.  33. 

A  wife's  leaseholds  were,  on  her  marriage,  li- 
mited to  her  absolutely  in  the  event  of  her  sur- 
viving her  husband,  but  without  any  trust  for 
her  separate  use  : — Held,  that  he  could  not, 
during  the  coverture,  dispose  of  this  contingent 
reversionary  interest.    Ih, 

Mortgage  of  Wife's  Property.] — ^Action  upon 
a  covenant  by  the  defendant  and  wife  to  pay 
money.  Equitable  plea,  that  the  defendant  and 
wife,  by  the  deed  in  question,  mortjgagcd  lands 
of  whidi  they  were  seised  in  fee  in  right  of  the 
wife,  to  the  plaintiff  in  fee,  as  a  security  for 
money  (of  which  the  sum  pleaded  to  was 
parcel)  lent  by  the  plaintiff  to  the  defendant  and 
wife,  at  the  request  of  the  latter,  for  the  purpose 
of  repaying  with  the  sum  a  sum  borrowed  of 
another  person  by  the  defendant  and  wife,  also 
at  her  request,  for  the  purpose  of  discharging  a 
debt  of  the  wife  contracted  before  marriage ; 
that  the  wife  died,  leaving  the  plaintiff  her  heir- 
at-law,  who  thereupon  became  entitled  to  the 
equity  of  redemption  in  fee,  in  addition  to  the 
legal  estate  in  fee-simple  in  the  lands  ;  that  the 
lands  were  of  more  value  than  the  moneys  as  to 
which  the  plea  was  pleaded,  and  all  costs,  &c., 
and  became,  upon  the  death  of  the  wife,  the 
primary  fund  for  paying  the  moneys  to  which 
the  plea  was  pleaded,  which  sums,  as  the  plain- 
tiff was  entitled  to  the  lands  and  the  moneys 
and  the  equity  of  redemption,  were  in  equity 
satisfied  before  action  by  the  value  of  the  lands  : 
— Held,  that  the  plea  disclosed  facts  which 
would  entitle  the  defendant  to  an  absolute  and 
perpetuid  injunction,  and  was  therefore  good  as 
an  equitable  defence.  Oee  v.  Smart,  8  Kl.  &  Bl. 
313  ;  26  L.  J.,  Q.  B.  305  ;  3  Jur.,  N.  8. 1056. 

Letting  Wife's  Lands.] — By  a  marriage  settle- 
ment real  estates  were  conveyed  to  trustees,  to 
permit  the  wife  to  receive  the  rents  to  her  sole 
use  independently  of  her  husband.  After  the 
marriage,  the  husband  let  the  premises  to  tenants, 
speaking  cflE  them  as  property  in  which  his  wife 
was  interested.  The  wife  received  the  rents  dur- 
ing her  life  : — Held,  that  it  was  a  question 
of  fact  in  what  character  the  husband  let  the 

S remises,  whether  as  agent  for  the  trustees,  or  as 
ealing  with  his  wife's  property ;  and  that  after 


the  death  of  the  wife  the  tenants  were  not  es- 
topped from  denying  that  the  husband  had  any 
interest  unless  it  was  found  that  he  let  in  his 
own  name.    Howe  v.  Scarrott,  4  H.  &  N.  723 
28  L.  J.,  Ex.  325. 

Administrator  of  Husband— Sights  of.] — 
The  administrator  of  a  husband  who  survives  nis 
wife,  and  dies  without  taking  out  administration 
of  her  effects,  cannot  recover  her^  choses  in  ac- 
tion ;  for  that  purpose  administration  must  be 
taken  out  to  the  wife.  Betts  v.  JLimjfton,  2  B.  & 
Ad.  273. 

A.,  being  possessed  of  lands  for  a  term  of  999 
years,  previously  to  his  marriage  with  B.  granted 
the  term  to  "  B.  and  her  heirs,  immediately  after 
the  death  of  A.,  to  hold  the  same  to  B.  and  her 
heirs  to  and  for  her  and  their  own  proper  use 
for  ever  ;  "  the  marriage  took  place.  A.  sur- 
vived B.  and  died  without  issue,  intestate,  and 
without  having  taken  out  administration  to  B. 
his  wife  ;  the  term  upon  the  death  of  A.  goes  to 
his  administrator,  and  not  to  the  administrator 
of  B.     Doed,  Roberts  v.  Polgrean,  1  H.  Bl.  535. 

Promissory  Kote  to  Wife  dum  sola — 

Payment  daring  Coverture.] — The  amount  of  a 

Eromissory  note  made  to  a  feme  sole  was  paid  to 
er  after  marriage,  but  without  the  authority  of 
her  husband  : — Held,  that  such  payment  was  no 
answer  to  an  action,  brought  after  her  decease  by 
her  husband  as  her  administrator  upon  the  note  : 
— Held,  also,  that  if  administration  had  been 
granted  to  a  stranger,  the  administrator  would 
have  been  equally  entitled  to  recover.  Hart  v. 
Stephens  (6  Q.  B.  937)  distinguished.  Rogers  v. 
Bolton,  8  L.  R.,  Ir.  69. 

A  feme  sole,  payee  of  a  promissory  note  pay- 
able with  interest,  married  and  her  husband  sur- 
vived her  : — Held,  first,  that  the  note  did  not  be- 
come the  property  of  the  husband,  but  passed  to 
her  administrator,  though  the  husband  had  re- 
ceived the  interest  during  her  life,  for  that  he 
did  not  thereby  reduce  the  chose  in  action  into 
possession.  Hart  v.  Stephens,  6  Q.  B.  937  ;  14 
L.  J.,  Q.  B.  148;  9  Jnr.  225. 

Against  a  Lessee  of  Lands  Let  by  Himself 
and  Wife.] — A  husband  cannot  maintain  an  ac- 
tion against  a  lessee  for  arrears  of  rent,  accruing 
afier  the  death  of  his  wife,  on  a  lease  of  her 
land  by  himself  and  his  wife,  under  a  seal,  dur- 
ing coverture,  and  in  which  the  lessee  cove- 
nanted with  the  husband  and  wife  and  the  heirs 
of  the  wife  for  the  payment  of  rent.  Hill  v. 
Saunders,  2  Bing.  112  ;  9  Moore,  238;  1  C.  &  P. 
80 ;  S,  C.  (in  error\  7  D.  &  R.  17  ;  4  B.  &  C. 
629. 

If  such  a  lease  is  made  according  to  the  provi- 
sions of  the  32  Hen.  8,  c.  28,  it  continues  during 
the  term,  notwithstanding  the  death  of  the  wife  ; 
and  although  her  heir  is  entitled  to  the  rent,  he 
cannot  enter  or  eject.    lb. 

Tenant  by  the  Curtesy.] — A  testator  died  in 
1875,  having  by  his  will,  dated  in  1872,  devised 
a  freehold  estate  to  his  daughter  (the  plaintiff's 
wife),  her  heirs  and  assigns,  for  her  separate  use. 
The  daughter  died  in  1874,  in  the  lifetime  of  the 
testator,  leaving  an  only  child,  who  was  her 
heiress-at-law.  The  plaintiff  claimed  to  be  en- 
titled for  his  life  as  tenant  by  the  curtesy : — 
Held,  upon  demurrer,  that  the  plaintiff  was  en- 
titled for  his  life  to  the  property  devised  by  the 
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testator  as  tenant  by  the  curtesy.  Eager  v. 
Furmvall,  17  Ch.  D.  116  ;  50  L.  J.,  Ch.  637  ;  44 
L.  T.  464  ;  29  W.  R.  649 ;  46  J.  P.  603. 

It  is  now  settled  that  where  a  married  woman 
has  an  equitable  estate  of  inheritance  to  her 
separate  use,  and  does  not  dispose  of  it  by  deed 
or  win,  her  husband  is  entitled  to  curtesy. 
Cooper  V.  Macdonald^  7  Ch.  D.  288  ;  47  L.  J., 
Ch.  373  ;  38  L.  T.  191  j  26  W.  R.  377. 

On  the  death  of  a  wife  her  husband,  in  the  ab- 
sence of  any  disposition  by  her,  becomes  entitled 
jure  mariti  to  her  equitable  interest  in  chattels 
real  settled  to  her  separate  use.  Archer  v. 
Lavender,  9  Ir.  R.,  Eq.  220. 


Divorce — Hot  a  Forfeiture  of  Interest.] — By  a 

settlement,  property,  in  which  the  wife  and  her 
father  were  jointly  interested,  was  settled  upon 
trust  for  the  wife  during  the  joint  lives  of  herself 
and  of  her  husband,  and,  after  her  death,  for 
him  for  his  life,  and  then  upon  trusts  for  the 
children  of  the  marriage,  of  whom  there  were 
none  living,  and  in  default  of  children,  for  the 
wife  absolutely  if  she  should  survive,  but  if  she 
should  die  in  her  husband's  lifetime,  then  as  she 
should  by  will  appoint,  and  in  default  of  ap- 
pointment, for  her  father.  The  marriage  was 
dissolved  on  the  petition  of  the  wife.  In  a  suit 
by  the  wife  claiming  to  be  absolutely  entitled  to 
the  trust  fund : — Held,  that  the  husband's  rights 
were  not  forfeited  by  the  dissolution  of  the 
marriage,  and  that  the  bill  must  be  dismissed 
with  costs.  Fitzgerald  v.  Chapman^  1  .Ch.  D. 
563  ;  45  L.  J.,  Ch.  23 ;  33  L.  Z  587 ;  24  W.  R. 
130. 

A  dissolution  of  marriage  creates  no  forfeiture 
of  the  interest  of  the  guilty  party  under  a  mar- 
riage settlement  of  the  other's  property.  Bnrton 
V.  Sturgeon,  2  Ch.  D.  318  ;  45  L.  J.,  Ch.  633  ;  34 
L.  T.  706  ;  24  W.  R.  772— C.  A. 

By  a  marriage  settlement  the  wife's  property 
was  settled  upon  trust  for  her  for  life,  and  after  her 
death,  as  to  one  moiety,  in  trust  as  she  should 
appoint,  and,  in  default  of  appointment,  as  to 
real  estate  for  her  heirs,  and  as  to  personalty  for 
her  next  of  kin  ;  and  as  to  the  other  moiety,  in 
trust  for  the  husband  absolutely.  The  wife 
obtained  an  absolute  decree  for  dissolution  of 
the  marriage,  and  afterwards  filed  a  bill  to  have 
the  settled  property  transferred  to  her : — Held, 
that  the  husband's  rights  under  the  settle- 
ment were  not  forfeited  by  the  dissolution  of 
the  marriage,  and  that  the  bill  must  be  dismissed. 

A  testator  by  a  will  which  was  made  before 
the  Divorce  Act  of  1857,  devised  property  to 
trustees,  to  pay  out  of  the  rents  to  his  son  and 
his  wife  the  annual  sum  of  150/.,  jointly,  and  to 
accumulate  the  rest  for  his  family ;  and  also,  out 
of  the  rents  of  "  the  property  so  left  in  trust  for 
his  son,"  to  pay  to  the  wife,  surviving,  50Z.  a 
year  ;  but  if  his  son  survived,  he  gave  him  1002. 
annually.  The  son  and  his  wife  were,  after  the 
death  of  the  testator,  divorced  by  reason  of  her 
adultery,  and  the  son  subsequently  assigned  the 
annuity,  by  way  of  mortgage.  Upon  a  claim  by 
the  wife  for  a  moiety  of  the  payments  of  the 
annuity  from  the  time  of  separation  : — Held,  that 
the  rights  of  the  husband  and  of  the  mortgagee 
remained  unaffected  by  the  divorce,  and  that  the 
wife  was  not  entitled  to  any  share  in  the  annuity. 
Knox  V.  WelU,  10  Jur.,  N.  S.  1252 ;  13  W.  R. 
228. 


2.  Liability  op,  foe  Wife's  Debts,  &c., 

CONTBACTED  BEFOBE  MABBIAGE. 

By  46  ft  46  Vict.  o.  75,  s.  14.]—.!  husband 
shall  he  liable  for  the  debts  of  his  wife  contracted, 
and  for  all  contracts  entered  into  and  tcrongs 
committed  by  her,  before  marriage,  including  any 
liabilities  to  wk'wh  she  may  be  so  subject  under 
the  acts  relating  to  joint-stock  companies  as 
aforesaid,  to  the  extent  of  all  j)roperty  whatso' 
erev  beUmging  to  his  wife  which  he  shall  hare 
acquired  or  become  entitled  to  from  or  through 
his  wife,  after  deducting  thrrefroni  any  pay- 
ments  made  by  him,  and  any  sums  for  which 
judgment  may  hate  been  bona  fide  recovered 
against  him  in  any  proceeding  at  law,  in  respect 
of  any  such  debts,  contracts,  or  wrongs  for  or  in 
respect  of  which  his  wife  was  liable  before  her 
marriage  as  aforesaid  ;  but  he  shall  not  be  liable 
for  the  same  any  further  or  otherwise  ;  and  any 
court  in  which  a  husband  shall  be  sued  for  any 
such  debt  sJufll  have  power  to  direct  any  inquiry 
or  proceedings  which  it  tnay  think  proper  for  the 
puiyose  of  ascertaining  the  nature,  amount,  or 
ralue  of  such  property  :  Provided  always,  that 
nothing  in  this  act  cofitained  shall  operate  to  i«- 
creasc  or  diminish  the  liability  of  any  husband 
married  before  the  commencement  of  this  act  for 
or  in  respect  of  any  such  debt  or  other  liability 
of  his  wife  as  aforesaid. 

Suits  for  Ante-nuptial  Liabilities — 45  ft  46 
Vict.  c.  75,  8.  15.] — A  husband  and  wife  may  be 
joi fitly  sued  in  respect  of  any  such  debt  or  other 
liability  (whether  by  contract  or  for  any  wrong') 
contracted  or  incurred  by  the  wife  before  mar- 
riage as  aforesaid^  if  the  plaintiff  in  the  action 
shall  seek  to  establish  his  claim,  either  wholly  or 
in  part,  against  both  of  them;  and  if  in  any  such 
actimi,  or  in  any  action  brought  in  respect  of  any 
such  debt  or  liability  against  the  husband  alone, 
it  is  not  found  that  the  husband  is  liable  in  re- 
spect ofanyjjroperty  of  the  wife  so  acquired  by 
him,  or  to  which  he  shall  have  become  so  entitled 
as  aforesaid,  he  shaU  have  judgment  for  his  costs 
of  defence,  wJiatever  may  be  the  result  of  the 
action  against  the  wife  if  jointly  sued  with  him  ; 
and  in  any  such  action  against  husband  and  wife 
jointly,  if  it  appears  that  the  husband  is  liable 
for  the  debt  or  damages  recovered,  or  any  part 
thereof,  the  judgment  to  the  extent  oftheammint 
for  which  the  husband  is  liable  shall  be  a  joint 
judgment  against  the  husband  personally  and 
against  the  wife  as  to  her  separate  property  ; 
and  a^s  to  live  residue,  if  any,  (f  such  debt  and 
damages,  the  judgment  shall  be  a  separate  judg- 
ment agaiTist  tlie  wife  as  to  her  separate  property 
only. 

Cases  Decided  before  preceding  Aet.] — The 
Married  Women's  Property  Act,  1870,  c.  12 
(repealed  by  act  of  1874),  extends  to  property 
settled  to  the  separate  use  of  a  married  woman 
without  power  of  antici pation.  Sanger  v.  Sanger, 
11  L.  R.,  Eq.  470  ;  40  L.  J.,  Ch.  372 ;  24  L.  T. 
649  ;  19  W.  R.  792. 

After  the  passing  of  that  act,  and  on  the  same 
day  on  which  a  marriage  took  place,  but  subse- 
quently thereto,  judgment  was  entered  up  against 
the  wife  for  a  debt  incurred  previously  to  the 
maiTiage.  The  judgment  creditors  subsequently 
obtained  a  charging  order  on  her  interest  in  a 
fund  in  court,  to  the  income  of  which  she  was 
entitled  for  her  separate  use  without  power  of 
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anticipation : — Held,  that  the  charging  order 
constituted  a  valid  incumbrance  on  the  fund. 
Jb, 

A  feme  sole  made  a  promissory  note  jointly 
with  an  accommodation  maker,  upon  which  a 
judgment  was  obtained  by  the  payee  against 
both  ;  she  afterwards  married,  and  (after  the 
marriage)  the  accommodation  maker  paid  the 
amount  due  on  the  judgment  and  sued  his  co- 
maker and  her  husbiEind  for  the  amount  on  an 
implied  contract  of  indemnity  : — Held,  that  the 
debt  sued  for  was  contracted  by  the  wife  before 
maniage,  and  consequently,  that  under  the 
Married  Women's  Property  Act,  1870  (33  &  34 
Vict.  c.  93,  8.  12,  repealed),  the  husband  was 
not  liable.     OrtUon  v.  Moore,  9  Ir.  R.,  C.  L.  190. 

A  husband  is  not  liable  to  pay  for  the  enjoy- 
ment of  a  house  by  his  wife  dum  sola.  Richard- 
am  ▼.  Hall,  1  B.  &  6.  50 ;  3  Moore,  307. 

A  husband  cannot  be  sued  alone  for  the  debt 
of  his  wife  contracted  before  mairiage.  MU- 
ekimon  y.  HewsoHy  7  T.  K  348. 

An  express  promise  by  a  husband  to  pay  a  debt 
incurred  by  his  wife,  for  which  he  is  not  other- 
wise liable,  is  binding.  Harrison  t.  Hall,  1  M. 
ii  Rob.  85. 

In  an  action  against  a  husband  and  wife  mar- 
ried since  the  Married  Women's  Property  Act, 
1874,  for  the  recovery  of  a  debt  of  the  wife  con- 
tracted before  the  marriage,  it  is  not  necessary 
that  the  statement  of  claim  should  allege  that 
the  husband  has  received  assets  of  the  wife  :  it 
is  sufficient  that  it  should  simply  allege  that  the 
husband  is  liable  for  the  debt,  leaving  it  to  the 
husband  to  exercise  his  option  of  pleading  non- 
liability under  the  provisions  of  the  act  A 
demurrer  by  the  husband  to  the  plaintiff's  state- 
ment of  claim  in  such  an  action,  on  the  ground 
that  the  plaintiff  had  failed  to  allege  t^t  the 
husband  had  received  assets,  was  therefore  over- 
ruled. The  ^ect  of  the  Marri^  Women's 
Property  Acts,  1870  (s.  12)  and  1874,  considered. 
Matthews  v.  Whittle,  13  Ch.  D.  811 ;  49  L.  J., 
Ch.  359  ;  43  L.  T.  114  ;  28  W.  R.  822. 


After  Wife's  Death.]— A  husband  is  not 

liable  under  the  Married  Women's  Property  Act 
<1870)  Amendment  Act,  1874  (37  &  38  Vict.  c.  50), 
after  his  wife's  death  for  her  debts  contracted 
before  the  marriage.  Bell  v.  Stocker,  10  Q.  B. 
D.  129;  52  L.  J.,  Q.  B.  49  ;  47L.T.624;  31W.R. 
183  ;  47  J.  P.  8. 

Debts    oontraoted   Abroad.]  —  By    the 

law  of  Jersey  a  husband  is  liable  for  the 
ante-nuptial  debts  of  his  wife,  and  the  Mar- 
ried Women's  Property  Act,  1870,  Amendment 
Act,  1874  (37  &  38  Vict.  c.  50),  does  not  apply  to 
Jersey : — Held,  notwithstanding,  that  an  Emglish- 
man  married  in  England,  after  the  passing  of 
the  act,  to  a  woman  who  has  contracted  debts 
while  a  feme  sole  in  Jersey,  is  liable,  in  an  action 
brought  against  them  in  England  for  those  debts, 
to  the  extent  only  of  the  assets  derived  from  his 
wife  and  specified  in  s.  5  of  the  act.  De  Oreuchy 
V.  WilU,  4  C.  P.  D.  362  ;  48  L.  J.,  C.  P.  726  ;  41 
L.  T.  345  ;  28  W.  R.  169. 

For  Wife's  Shares.] — ^A  woman,  being 

entitled  absolutely  to  shares  in  a  company, 
married  in  May,  1878,  and  before  the  marriage 
the  shares  were  settled  for  her  own  benefit. 
Upon  the  winding  up  of  the  company : — Held, 
that  the  liability  of  the  husband  to  contribute 


to  the  assets  of  the  company  was  not  limited  by 
the  Married  Women's  Property  Act,  1874,  to  the 
interest  acquired  in  right  of  his  wife,  but  that  he 
was  liable  as  a  contributory  in  his  own'  right 
under  the  78th  section  of  the  Companies  Act, 
1862.  West  of  England  Bank,  In  re.  Hatcher, 
Ex  parte,  12  Ch.  D.  284  ;  48  L.  J.,  Ch.  723  ;  41 
L.  T.  181 ;  27  W.  R.  907. 


**  Subsequent  Action.'*] — The  Married 


Women's  Property  Act,  1874,  s.  5,  enacts  that 
when  a  husband  after  marriage  has  a  judgment 
bon&  fide  recovered  against  him  in  any  action 
brought  under  the  act  to  recover  a  debt  of  the 
wife  contracted  before  marriage,  *Hhen  to  the 
extent  of  such  judgment  the  husband  shall  not 
in  any  subsequent  action  be  liable  : " — Held, 
that  the  words  "  any  subsequent  action  "  mean 
any  action  commenced  subsequently  to  the  time 
of  bringing  the  action  in  which  judgment  has 
been  recovered,  and  not  merely  an  action  com- 
menced subsequently  to  the  recovery  of  the 
judgment.  Fear  v.  Castle,  8  Q.  B.  D.  380 ;  51 
L.  J.,  Q.  B.  279  ;  45  L.  T.  544  ;  30  W.  B.  271. 

As  to  Wife's  Children.]— Formerly  a  husband 
was  not  bound  to  maintain  his  wife's  children 
by  a  previous  marriage.  Tuhb  v.  Harrison,  4 
T.  R.  118  ;  S.  P.,  Cooper  v.  Morton,  4  East,  76. 

Though  a  husband  was  not  bound  before  4  &  5 
WilL  4,  c.  76,  to  provide  for  the  children  of  his 
wife  by  a  former  husband,  yet  if  he  took  them 
into  his  house,  and  they  became  part  of  his 
family,  he  was  deemed  to  stand  in  loco  parentis, 
and  was  liable  on  a  contract  made  by  his  wife 
for  their  education.    Stone  v.  Can;  2  Esp.  1. 

If  a  husband  educates  a  wife's  child  by  a 
former  husband,  he  cannot  recover  compensation 
from  such  child  when  it  comes  of  age.  Pelly  v, 
Rawlins,  Peake's  Add.  Cas.  226. 


3.  Liability   of,  foe  Wife's   Debts,  &c., 
Contracted  afteb  Marbiaqe. 

a.  While  Llvinflr  with  Wife. 

Wife  has  implied  Authority  to  bind  Husband 
for  Keeessaries.] — A  wife  has  implied  authority 
to  pledge  her  husband's  credit  for  such  things 
only  as  fall  within  the  domestic  department 
ordinarily  confided  to  the  wife  s  management, 
and  are  necessary  and  suitable  to  the  style  in 
which  her  husband  chooses  to  live ;  or  for  goods, 
if  she  carries  on  a  separate  trade  with  the  con- 
currence of  her  husband,  suitable  for  such  trade. 
It  is  not  enough,  where  the  burthen  of  proof  lies 
on  the  plaintiff,  for  him  to  prove  facts  which 
are  equally  consistent  with  the  negative  as  with 
the  affirmative  of  the  proposition  which  he  has 
to  establish.  Phillipson  v.  Hayter,  6  L.  R.,  C. 
P.  38  ;  40  L.  J.,  C.  P.  14  ;  23  L.  T.  556  ;  19  W.  R. 
130. 

The  liability  of  a  husband  for  goods  supplied 
to  his  wife  depends  upon  whether  she  is  his  agent 
for  the  purpose  of  binding  him  by  contracts  for 
goods  supplied  to  her,  which  is  a  question  for 
the  jury  to  determine  upon  the  facts  of  the  case  ; 
and  in  determining  that  question,  the  extrava- 
gant nature  of  her  orders  is  a  matter  to  be  taken 
into  consideration,  as  shewing  she  had  no  such 
authority.  Lane  v.  Ironmonger,  13  M.  &  W.  368 ; 
14  L.  J.,  Ex.  35. 

Where  a  wife  is  living  with  her  husband,  and 
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in  the  ordinaiy  arraDgement  of  their  household 
she  gives  orders  which  are  proper  and  not  ex- 
travagant, it  is  presamed  that  she  has  the  autho- 
rity of  her  husband.  Bmmett  t.  Norton,  8  C.  & 
P.  606. 

If  a  feme  covert,  without  any  authority  from 
her  husband,  contracts  with  a  servant  by  deed, 
the  servant  having  performed  the  service  sti- 
pulated may  maintain  assumpsit  against  the 
husband.  White  v.  Cuyler,  6  T.  B.  176 ;  1  Esp. 
200.: 

The  general  rule  is,  that  a  wife  cannot  bind 
her  husband  by  her  contract,  except  as  his 
agent ;  but  in  cases  of  orders  given  by  the  wife 
in  those  departments  of  her  husband's  household 
which  she  has  under  her  control,  or  of  orders  for 
articles  which  are  necessary  for  the  wife,  such 
as  clothes,  the  jury  (if  the  wife  is  living  with 
the  husband)  ought  to  infer  agency,  if  nothing 
appears  to  the  contrary ;  but  if  the  order  is 
excessive  in  point  of  extent,  and  such  as  the 
husband  never  would  have  authorized,  that  will 
alone  be  sufficient  to  repel  the  inference  of 
agency.    Freestone  v.  Butcher,  9  C.  &  P.  643. 

If  it  is  proved  that  the  wife  has  a  separate  in- 
come, that  of  itself  goes  to  repel  the  inference 
of  agency ;  and  evidence  that  the  plaintiff  has 
made  out  the  invoices  to  the  wife,  and  has  drawn 
bills  of  exchange  on  her  for  part  of  the  amount, 
which  she  has  accepted  in  her  own  name,  payable 
at  her  own  bankers  from  her  separate  funds, 
also  goes  to  prove  that  the  wife  was  not  acting 
as  the  agent  of  the  husband  ;  and  the  fact  that 
the  husband  sold  some  of  the  goods  which  were 
supplied  to  the  wife  and  Deceived  the  money  for 
them,  will  not  of  itself  make  the  husband  liable 
in  point  of  law  to  pay  for  them  ;  but  it  is  a  fact 
for  the  consideration  of  the  jury  in  determining 
whether  the  goods  were  supplied  on  the  credit 
of  the  husband,  and  whether  the  wife  was  the 
agent  of  her  husband.    Ih, 

A  wife  is  the  general  agent  of  her  husband 
with  reference  to  such  matters  as  are  usually 
under  the  control  of  the  wife.  Jluddock  v. 
Marsh,  1  H.  &  N.  601. 

Therefore,  where  the  wife  of  a  labourer  in- 
curred a  debt  for  provisions  for  the  use  of  the 
family,  the  husband  was  held  liable,  though  he 
had  supplied  his  wife  with  money  to  keep  the 
house.    lb. 

When  goods  for  which  a  wife  has  ordinarily 
authority  to  contract  on  the  part  of  her  husband, 
such  as  articles  of  dress,  are  ordered  by  her  and 
delivered  at  his  residence  where  she  also  resides, 
primii  facie  the  husband  is  liable,  there  being  a 
presumption  of  law  in  favour  of  the  creditor, 
and  any  evidence  to  rebut  the  presumption,  as 
that  the  articles  are  unnecessarily  costly  in  their 
character,  or  that  the  credit  was  given  exclu- 
sively to  the  wife,  must  be  submitted  to  the  jury. 
Jawsbvry  v.  Xetchold,  26  L.  J.,  Ex.  247. 

The  question  whether  the  party  who  ordered 
the  goods  was  the  wife  of  the  defendant  must  be 
raised  at  the  trial ;  and  the  point  is  not  raised, 
but  rather  waived,  by  an  objection,  that  the  credit 
was  given  to  the  wife  alone  ;  and  semble,  that 
if  the  parties  live  together,  and  the  woman  re- 
presents herself  as  the  wife  of  the  defendant, 
that  is  prim&  facie  evidence .  that  they  were 
married.    Ih, 

Where  a  wife  is  living  with  her  husband,  the 
presumption  is,  that  she  has  his  authority  to 
bind  him  by  her  contract  for  articles  suitable  to 
that  station  which  he  permits  her  to  assume ; 


I  but  that  presumption  may  be  rebutted  by  shew- 
ing that  she  had  no  such  authority.  Jolly  v. 
Rees,  15  C.  B.,  N.  S.  628  ;  33  L.  J.,  C.  P.  177. 

See  also  Dehenham  v.  Mellon,  6  App.  Cas.  24  ; 
50  L.  J.,  Q.  B.  155  ;  43  L.  T.  673  ;  29  W.  B.  141  ; 
45  J.  P.  252— H.  L. 

Where  a  wife  had  in  one  single  instance 
bought  goods,  which  were  delivered  at  the  lodg- 
ings of  her  mother,  without  her  husband's  know- 
ledge, but  for  which  he  subsequently  paid  ; — 
Held,  in  an  action  for  other  goods,  also  bought 
by  the  wife  from  the  same  tradesman,  and  de- 
livered at  the  lodgings  of  the  mother,  but  at  a 
different  place,  that  evidence  of  the  facts  was 
proper  to  be  left  to  the  jury,  to  shew  an  agency 
in  the  wife,  and  a  sanction  of  her  dealings  by 
her  husband  ;  and  the  jury  having  found  for  the 
plaintiff,  the  court  refused  to  disturU  the  verdict. 
Filmer  v.  Lynn,  4  N.  &  M.  659  ;  1  H.  &  W.  59. 

In  an  action  for  goods  supplied  by  a  trades- 
man to  a  wife  while  living  with  her  husband, 
the  question  for  the  jury  to  decide,  in  order  to 
find  the  husband  liable,  is,  whether  the  wife  was 
authorized  by  him  to  purchase  the  goods,  and 
not  merely  whether  they  were  necessaries  for 
the  wife  in  her  station  of  life.  Meid  v.  Teakle^ 
13  C.  B.  627  ;  22  L.  J.,  C.  P.  161  ;  17  Jur.  841. 

If  an  action  is  brought  against  a  husband  for 
the  price  of  goods  supplied  to  his  wife,  who  is 
living  with  him,  it  lies  on  the  husband  to  shew 
that  the  goods  were  furnished  under  such  cir- 
cumstances as  that  he  is  not  liable  to  pay  for 
them.  Clifford  v.  Laton,  3  C.  &  P.  15  ;  M.  &  M. 
101. 

A  husband  who  supplies  a  wife  with  neces- 
saries in  her  degree,  is  not  liable  for  debts  con- 
tracted by  her  without  his  previous  authority,  or 
subsequent  sanction.  Seaton  v.  Benedict,  6  Bing. 
28  ;  2  M.  &  P.  66. 

What  are  Keoessaiies — ^Articles  of  Breas.] — 

In  an  action  for  the  price  of  articles  of  dress, 
supplied  to  the  wife  of  a  defendant,  on  her 
orders,  while  they  were  living  together,  but 
without  his  actual  assent  or  knowledge,  the 
question  whether  they  are  necessaries,  and  suit- 
able to  her  estate  and  degree  as  his  wife,  de- 
pends on  one  hand,  not  only  on  his  actual  but 
apparent  income  as  represented  to  the  world  by 
the  rate  at  which  he  lives,  and  allows  her  to 
live  ;  and,  on  the  other  hand,  it  depends  partly 
upon  the  supply  of  similar  articles  which,  in 
fact,  she  may  have  had  at  the  time  of  ordering 
the  goods  in  question.  Apart  from  the  authority 
implied  in  law,  to  pledge  his  credit  for  neces* 
saries,  there  may  be  be  an  authority  implied,  in 
fact,  from  his  approving  of  her  having  such 
things,  and  knowing  that  she  had  no  means  for 
paying  for  them ;  and  thus,  if  a  husband 
approves  of  his  wife's  hunting,  and  going  to 
balls,  and  knows  she  has  no  separate  income,  or 
not  sufficient  to  pay  for  the  requisite  dresses, 
there  may  be  an  authority,  implied  in  fact,  to 
pledge  his  credit  for  them,  as  otherwise  she 
would  not  be  able  to  obtain  them.  So  far  as 
the  question  depends  on  her  having  a  separate 
income  or  allowance,  the  question  is  not  only 
whether  it  is  adequate  to  the  expenses,  which  he 
tacitly  encourages  and  allows,  but  whether  it  is 
paid,  and  when  the  question  is  as  to  an  express 
prohibition  to  the  wife  to  order  goods  on  credit, 
it  must  appear  that  there  was  a  direct,  present, 
positive,  absolute  prohibition,  and  not  a  mere 
complaint  of  extravagance,  or  a  declaration  as 
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carried  on  business  on  her  own  accoont  daring 
the  imprisonment  of  her  hosband,  and  he  having 
returned  to  live  with  her  after  his  discharge : — 
Held,  that  he  was  liable  for  articles  furnished  in 
his  business,  with  his  knowledge,  after  his  return, 
though  the  invoices  and  receipts  were  in  the 
name  of  the  wife,  and  she  was  acknowledged  as 
tenant  by  the  landlord,  and  rated  to  and  paid 
the  poor  and  paving  rates.  Petty  v.  Anderson^ 
3  Bing.  170 ;  10  Moore,  577  ;  2  C.  &  P.  38.- 

A.,  who  kept  a  f  ruiterer*8  shop,  in  1824  became 
bankrupt,  but  did  not  surrender  to  his  com- 
mission ;  and  from  that  ttme  to  1833  the  business 
was  carried  on  by  A/s  wife.  Fruit  was  supplied 
to  her  between  1828  and  1832,  to  an  amount 
exceeding  266/.,  and  evidence  was  given  that  A«. 
was  seen  in  London  a  few  times  between  1824 
and  1833,  and  was  arrested  at  the  shop  in  1833,. 
and  that  he  attended  the  marriage  of  two  of  his. 
daughters  at  Marylebone  church : — Held,  that 
these  facts  were  evidence  to  go  to  the  jury,  to 
shew  that  A.*8  wife  acted  as  the  agent  of  A.,  so 
as  to  charge  him  with  the  price  of  the  fruit, 
although  it  might  not  be  sufficient  to  charge 
him  with  necessaries  supplied  to  his  wife- 
SmallpUee  v.  Dawes,  7  C.  &  P.  40. 

A  married  woman  carried  on  in  her  maiden 
name  a  millinery  business  separately  from  her 
husband.  A  debtor  summons  was  issued 
against  the  husband  and  wife,  claiming  the  pay- 
ment of  a  sum  due  upon  some  bills  of  exchange 
drawn  by  the  summoning  creditor  upon  and 
accepted  by  the  wife  in  her  maiden  name,  and 
dishonoured..  The  husband  applied  to  the  court 
to  dismiss  the  summons.  He  deposed  that  he 
never  authorized  his  wife  to  pledge  his  credit,, 
and  that  five  years  previously  he  had  given 
notice  to  the  summoning  creditor  that  he  had 
nothing  to  do  with  his  wife's  business  : — Held,, 
on  this  evidence,  which  was  uncontradicted,  that 
the  husband  was  not  liable  for  the  debt ;  that 
the  issuing  of  the  summons  was  an  abuse  of  the 
procedure;  and  that  the  summons  must  be 
dismissed  with  costs.  Shejjherdj  Ex  parte, 
Shepherd,  In  re,  10  Ch.  D.  573 ;  48  L.  J.,  Bk. 
35  ;  39  L.  T.  652  ;  27  W.  R.  310— C.  A, 


to  the  future,  that  if  such  extravagance  is  con- 
tinued, he  will  not  be  answerable  for  her  debts. 
Morgan  v.  Chetwynd,  4  F.  &  F.  451. 

See  Jevahury  v.  Newhold,  26  L.  J.,  Ex.  247. 

A  husband  living  with  his  wife,  and  who 
makes  her  a  sufficient  allowance  for  dress,  is  not 
liable  for  dresses  supplied  to  her  without  his 
knowledge ;  and  the  fact  of  the  wife  having, 
within  a  particular  period,  purchased  various 
articles  of  dress  of  mfferent  tradesmen,  is  ad- 
missible to  rebut  the  presumption,  arising  from 
cohabitation,  of  an  implied  authority  to  contract 
for  necessary  clothing.  Iteneaux  v.  Teahle, 
8  Ex.  680  ;  22  L.  J.,  Ex.  241  ;  17  Jur.  351. 

A  married  woman  living  with  her  husband, 
who  made  her  an  allowance  for  dress,  incurred 
without  his  authority  a  bill  for  dress.  An  action 
having  been  brought  against  the  husband  for 
the  amount: — Held,  first,  that  evidence  was 
receivable  to  shew  that  she  had  incurred  other 
debts  of  the  same  kind  with  other  parties. 
Ih. 

Held,  secondly,  that  it  was  improperly  left  to 
the  jury  to  say  whether  the  goods  in  respect  of 
which  the  action  was  brought  were  fitting  for 
her  station  in  life.    Ih, 

If  a  husband,  not  separated  from  his  wife, 
makes  an  allowance  to  her  for  the  supply  of 
herself  and  family  with  necessaries  daring  his 
temporary  absence,  and  a  tradesman,  knowing 
this  circumstance,  supplies  her  with  goods,  the 
husband  is  not  liable  for  the  amount.  Uolt  v. 
JSrien,  4  B.  &  A.  252. 

If  a  married  lady,  who  has  sufficient  clothes, 
goes  contrary  to  her  husband*s  wish  to  a  watering- 
place,  and  to  balls,  and  for  that  purpose  orders 
dresses,  some  of  them  expensive  and  unsuitable 
to  her  husband's  circumstances,  he  is  not  bound 
to  pay  for  any  of  them ;  and  it  is  immaterial 
whether  the  tradesmen  knew  these  facts  or  not, 
and  whether  the  clothes  the  lady  had  before 
were  paid  for  of  not ;  and  the  fact  that  the 
husband  afterwards  saw  some  of  the  dresses  does 
not  vary  the  case,  if  it  is  shewn  that  he  dis- 
approved of  the  conduct  of  his  wife  in  ordering 
them.    Atkin»  v.  Curwood,  7  C.  &  P.  756. 

Where  husband  and  wife  are  cohabiting,  it  is 
a  presumption  of  fact,  that  she  is  his  agent  for 
oraering  articles  supplied  to  their  establishment, 
which  are  suitable  to  the  station  which  he  allows 
her  to  assume  ;  but,  if  they  be  unsuitable  to  that 
station,  a  presumption  arises  that  she  was  not  his 
agent  to  pledge  his  credit  for  them.  Harrison 
V.  Grady,  12  Jur.,  N.  S.  140 ;  13  L.  T.  369  ;  14 
W.  R.  139. 

It  is  for  the  husband,  and  not  the  jury,  to  fix 
the  standard  of  living  for  his  family.    Ih, 

Jewellery.! — Where  a  tradesman  clan- 
destinely supplied  a  gentleman's  wife  with 
jewellery,  unnecessary  for  her  station  in  life, 
and  there  was  no  evidence,  either  express  or 
implied,  that  the  husband  assented  to  the  con- 
tract : — Held,  that  he  was  not  liable.  Montague 
V.  JBaron,  5  D.  &  R.  532  ;  S.  C,  nom.  Montague 
V.  Benedict,  3  B.  &  C.  631 ;  6f.  C,  nom.  Montague 
V.  Espinasse,  1  C.  &  P.  356,  502. 

Fnmitiire.] — Furniture  for  a  house  may 

be  considered  a  necessary,  provided  it  is  suitable 
to  the  rank  and  income  of  the  wife.  Hunt  v. 
I>e  Blaquiere,  3  M.  &  P.  108  ;  5  Bing.  550. 

In  Hatters  of   Business.]  —  A  wife  having 


Evidence   of    Agency   of    Wife.]  —  It 

is  competent  to  a  jury  to  infer  agency  in  a 
wife  to  accept  a  notice  with  respect  to  a  parti- 
cular transaction  in  her  husband's  trade,  from 
the  circumstance  of  her  being  seen  twice  in  hia 
counting-house,  appearing  to  conduct  his  business 
with  reference  to  the  transaction  in  question, 
and  on  one  of  these  occasions  giving  directions 
to  the  foreman.  Plummer  v.  Sells,  3  K.  &  M» 
422. 

Money  Lent  or  Paid.] — ^A  husband  is  liable  for 
a  loan  of  mon^  to  his  wife  made  at  his  request, 
Stevenson  v.  Hordie,  2  W.  Bl.  872. 

Where  a  sum  of  money  was  advanced  to  a  wife 
who  was  living  with  her  husband,  and  after  her 
death  the  husband  promised  to  repay  the  sum 
when  convenient  to  him,  but  stated  he  had  not 
been  privy  to  the  loan : — Held,  that  there  was 
evidence  to  go  to  the  jury,  that  the  wife  had 
borrow^  the  money  with  the  sanction  of  the 
husband,  or  that  she  proposed  so  to  do,  and  that 
he  had  ratified  her  act.  West  v.  Wh^Ur,  2  C.  &. 
K.  714. 

A  husband  is  not  liable  for  money  lent  to  his 
wife,  though  it  is  afterwards  appli^  by  her  in 
procuring  necessaries,  for  the  supply  of  which  he 
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would  have  been  liable.     Knox  v.  BtuheU,  8 
C.  B.,  N.  S.  334. 

A.  lent  B.'s  wife  59Z.  for  the  purpose  of  en- 
abling her  to  pay  debts,  and  to  provide  herself 
a  passage  to  the  Cape  of  Good  Hope,  whither 
she  was  going  to  join  her  husband,  at  his  direc- 
tion, and  so  she  applied  it : — Held,  that  A.  could 
not  recover  any  part  of  the  amount  from  B. 

An  action,  in  the  absence  of  an  express  pro- 
mise, cannot  be  maintained  against  a  husband 
for  money  either  lent  to  the  w&e  to  conduct,  or 
actually  paid  out  by  a  Stranger  in  conducting,  at 
the  wife  s  request,  an  indictment  against  the 
husband,  for  an  assault  upon  his  wife.  Orindell 
V.  Godm/in,  1  N.  &  P.  168  ;  5  A.  &  B.  755  ;  2  H. 
&  W.  339. 

Edneation  of  Child.] — In  an  action  for  a  school- 
bill,  it  appeared  that  the  defendant's  wife  took 
the  child  (her  niece)  to  the  plaintiff's  school, 
and  that  the  defendant  had  visited  her  while 
there ;  but  there  was  no  evidence  of  any  commu- 
nication between  the  plaintiff  and  the  parent  of 
the  child : — Held,  that  the  fact  of  the  defendant 
having  paid  for  articles  for  domestic  use  ordered 
by  his  wife,  was  evidence  for  the  jury  of  her 
authority  to  charge  him  with  the  education  of 
the  child.  M^  George  v.  JS/an,  7  Scott,  112  ;  5 
Bing.  N.  C.  196  ;  3  Jur.  266. 

Costs  of  Solicitor  to  Defend  Wife.] — Where  a 
wife  was  indicted  for  keeping  a  disorderly  house, 
which  she  had  done  with  her  husband's  concur- 
rence : — Held,  that  he  was  liable  to  an  attorney, 
whom  she  employed  to  defend  her,  and  by  whom 
he  knew  she  was  defended.  Sliepjjard  v.  Mac- 
Juml,  3  Camp.  326. 

Wife's  Funeral.] — ^When  a  wife  dies,  her  hus- 
band is  bound  to  provide  for  her  a  funeral  at  a 
reasonable  expense,  and  if  he  does  not  do  so,  any 
person  who  voluntarily  employs  an  undertaker, 
and  pays  him  for  performing  such  a  funeral,  is 
entitled  to  recover  the  sum  so  expended  from 
the  husband  in  an  action  for  money  paid.  Am- 
Irose  V.  Kei-rtson,  10  C.  B.  776  ;  20  L.  J.,  C.  P. 
135. 

I 

To  whom  Credit  given.] — It  is  a  question  of 
fact,  whether  a  tradesman  who  furnishes  goods 
to  a  wife  gives  credit  to  her  or  her  husband ;  if 
the  credit  is  gjven  to  her,  the  husband  is  not 
liable,  though  the  wife  lives  with  him,  and  he 
sees  her  in  possession  of  some  of  the  goods.  Bent' 
ley  V.  Griffin,  6  Taunt.  356.  See  Taylor  v. 
Ji  n't  tan,  1  C.  &  P.  14,  n. ;  Diaon  v.  Jlurrell,  8 
C  &  P.  817. 

If  wearing  apparel  is  supplied  to  a  married 
woman  in  quantities  unsuitable  to  her  husband's 
degree,  and  without  his  knowledge,  for  which  the 
credit  is  to  be  given  to  her,  and  her  promissory 
note  is  taken  in  payment,  the  husband  is  not 
liable  for  any  part  of  the  goods ;  and  in  an 
action  against  him  for  their  value,  it  is  not  ne- 
-cessary  to  prove  that  his  wife  was  supplied  with 
suitable  wearing  apparel  from  any  other  quarter. 
Metcalfe  v.  SJtaw,  3  Camp.  22. 

Satiflcation.] — ^A  contract  entered  into  and 
paid  for  by  a  wife,  without  the  knowledge,  but 
for  the  benefit,  of  her  husband,  is  valid  and 
binding  when  ratified  by  the  husband.  Millard 
V.  Harvey,  34  Beav.  237. 


A  wife,  unknown  to  her  husband,  requested 
her  father  to  sell  a  field  to  her,  to  be  paid  for  out 
of  her  savings.  The  father  at  first  refused,  but 
he  received  the  money,  and  afterwards  put  the 
husband  into  possession.  For  ten  years  the 
money  was  retained  by  the  father  without  pay* 
ment  of  interest,  and  the  field  by  the  husband 
without  payment  of  rent.  The  father  then 
attempted  to  eject  the  husband,  who  being  made 
acquainted  with  the  circumstance,  insisted  on 
retaining  the  field  : — Held,  that  the  father  was 
bound  to  convey  it  to  the  husband.    lb, 

Beyocation  of  Implied  Authority.] — A.  forbade 
his  wife  to  pledge  his  credit  with  tradesmen,  and 
told  her  that  he  would  supply  her  with  money 
for  necessaries ;  but  the  money  was  not  regu- 
larly paid,  and  necessaries  were  not  sufficiently 
supplied.  Goods  were,  nevertheless,  delivered 
by  them  to  the  wife,  at  her  request,  suitable  to 
the  estate  and  degree  of  A.,  but  the  tradesman 
had  no  notice  of  A.'s  injunction  to  his  wife,  and 
A.  was  not  aware  that  the  goods  had  been  sup- 
plied : — Held,  that  the  wife  had  no  authority  to 
bind  her  husband  for  necessaries,  against  his 
will  and  contiary  to  his  order,  although  without 
notice  of  such  order  to  the  tradesman.  Jolly 
V.  Reeg,  15  C.  B.,  N.  S.  628 ;  33  L.  J.,  C.  P. 
177. 

Where  the  husband  neither  does,  nor  assents 
to,  any  act  to  shew  that  he  has  held  out  his  wife 
as  his  agent,  to  pledge  his  credit  for  goods  sup- 
plied on  her  onler,  the  question  whether  she 
bears  that  character  must  be  examined  upon  the 
circumstances  of  the  case.  That  question  is  one 
of  fact.  The  management  of  the  husband's  house 
would  raise  a  presumption  of  agency  as  to  mat- 
ters necessarily  connected  with  that  manage- 
ment, which  might  not  be  got  rid  of  by  a  mere 
private  arrangement  between  husband  and  wife. 
Otherwise  where  such  mauagemcnt  did  not  exist. 
A.  was  the  manager  of  a  limited  company's 
hotel  at  Bradford — where  his  wife  acted  as 
manageress — they  cohabited — he  made  his  wife 
an  allowance  for  clothes,  but  forbad  her  to  pledge 
his  credit  for  them.  She  purchased  clothes  in 
London,  the  bills  for  which  were  at  first  made 
out  in  her  name  and  were  paid  by  her.  She 
afterwards  incurred,  with  the  same  tradesmen, 
a  debt  for  clothes,  payment  for  which  was  de- 
manded from  the  husband,  with  whom,  pre- 
viously, they  had  had  no  communication : — 
Held,  that  the  husband  was  not  liable — that 
under  the  circumstances  here  the  mere  fact  of 
cohabitation  did  not  raise  a  presumption  of 
agency,  nor  require  a  proof  of  notice  not  to  trust 
the  wife.  Dchenham  v.  Mellon,  6  App.  Cas.  24  ; 
50  L.  J.,  Q.  B.  155  ;  43  L.  T.  673 ;  29  W.  R.  141 ; 
45  J.  P.  252— H.  L.  (E.)  Affirming  5  Q.  B.  D. 
394  ;  49  L.  J.,  Q.  B.  497  ;  42  L.  T.  677  ;  28  W.  R. 
501  ;  44  J.  P.  632. 

When  Husband  ia  a  Lunatio.] — By  marriage  a 
wife  acquires  the  right  to  be  maintained  accord- 
ing to  the  estate  and  condition  of  her  husband, 
of  which  right  she  cannot  be  divested  except  by 
her  own  misconduct,  and  therefore  it  is  no 
defence  to  an  action  against  a  husband,  for 
necessaries  supplied  to  his  wife,  that  at  the 
time  they  were  so  supplied  he  was  confined  in 
an  asylum  as  a  dangerous  lunatic.  Read  v. 
Legard,  6  Ex.  637 ;  20  L.  J.,  Ex.  309 ;  15  Jur. 
494. 

In  an  action  for  the  price  of  necessary  repairs 
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done  to  the  defendant's  house,  it  appeared  that 
he  was  a  lunatic,  and  that  the  work  was  done  by 
order  of  his  wife,  with  knowledge  on  the  part  of 
the  plaintiff  of  the  husband's  lunacy.  The  wife 
had  always  received  a  sufficient  allowance  from 
her  husband's  estate  : — Held,  that  the  husband 
was  not  liable,  as,  under  the  circumstances,  the 
wife  had  no  more  authority  to  pledge  his  credit 
than  she  would  have  had  if  he  had  been  sane, 
and  had  provided  her  with  means  for  all  neces- 
saries. Michardson  v.  I>u  JBois,  5  L.  R.,  Q.  B. 
51;  39  L.  J.,  Q.  B.  69  ;  21  L.  T.  635  ;  18  W.  R. 
62 ;  10  B.  &  8.  830. 

b.  While  JAvins  Apart  firom  Wife. 
i.  JSy  Mutual  Coment, 

Vo  Allowance  made  to  Wife.] — Where  husband 
and  wife  live  apar6  by  mutual  consent,  and 
nothing  is  said,  and  she  has  no  means,  and  can- 
not maintain  herself,  a  jury  may  infer  that  the 
husband  meant  his  credit  should  be  pledged  by 
her.  Johnston  v.  Sumner,  3  H.  &  N.  261 ;  27  L. 
J.,  Ex.  341  ;  4  Jur.,  N.  S.  462. 

In  an  action  against  a  husband  for  goods  sup- 
plied to  his  wife,  who  lives  apart  from  him,  the 
onus  lies  on  the  plaintiff  to  snew  either  an  ex- 
press or  implied  authority  from  the  husband  to 
the  wife  to  pledge  his  credit.    Ih. 

Such  an  authority  cannot  be  implied  when  they 
part  upon  terms  negativing  any  such  authority, 
and  making  a  provision  for  her  not  shewn  to  be 
insufficient  for  her  maintenance.    2b, 

Where  a  wife  separated  from  a  husband  under 
an  agreement  with  his  father  for  a  specific  weekly 
sum,  which  was  not  paid,  and  a  tradesman  having 
recovered  about  that  amount  for  board  and  lodg- 
ing : — Held,  in  an  action  by  another  tradesman 
for  clothes  supplied  to  her,  that  the  husband  was 
liable  if  the  clothes  were  suitable  to  her  position 
in  society  as  his  wife.  Collier  v.  Brown^  3  F.  & 
F.  67. 

Though  the  wife,  in  the  case  of  a  separation  by 
consent  without  an  allowance,  prim&  facie  deals 
for  her  husband,  he  will  be  discharged,  if  the  deal- 
ing took  place  on  the  credit  of  another.  Harvey 
V.  Norttm,  4  Jur.  42. 

Money  Lent  or  Paid.] — There  is  no  authority 
in  law,  in  a  married  woman,  living  apart  from 
her  husband,  to  borrow  money  on  his  credit. 
Pawle  V.  Oodin^,  2  F.  &  F.  585. 


In   Equity.] — A   party    who   advances 


money  to  a  married  woman,  whose  husband,  re- 
sident abroad,  makes  no  provision  for  her  main- 
tenance, for  the  express  purpose  of  providing 
necessaries,  and  which  is  actually  expended  by 
the  wife  for  that  purpose,  does  not  thereby  ob- 
tain an  equitable  right  against  the  husband  for 
the  repayment  of  the  money  so  advanced.  May 
V.  Skey,  16  Sim.  588  ;  18  L.  J.,  Ch.  306  ;  13  Jur. 
594. 

Medieal  Ezpenset—Allowanoe  not  regularly 
Paid.] — A  husband  and  wife  were  living  apart. 
The  husband  allowed  the  wife  121.  10«.  per 
month,  which,  however,  he  did  not  pay  regu- 
larlj,  and  directed  her  not  to  run  up  bills.  She 
incurred  expenses  for  medical  attendance  in  part 
rendered  necessary  by  his  crusty: — Held,  that 
he  was  liable  for  these  expenses.  Beaie  v. 
^ra^'ji,  36L.  T.  249. 


Batifioation.] — ^Although  a  husband  is  not  co- 
habiting with  ms  wife,  yet  if  she  improvidently 
takes  up  goods  of  a  tradesman  for  which  he 
woald  not  otherwise  be  liable,  he  assents  to  the 
contract,  if,  having  any  control  over  the  goods, 
he  does  not  cause  them  to  be  returned  to 
the  vendor.  Waithman  v.  Wakefield,  I  Camp. 
120. 

Evidenoe  of  Authority.] — In  an  action  against 
a  husband  for  goods  supplied  to  his  wife  living 
apart  from  him,  the  plaintiff  must  give  some 
evidence  of  the  circumstances  of  the  se|)aration» 
to  shew  that  the  wife  had  authority  to  bind  her 
husband  for  necessaries.  Edwards  v.  Towels,  6 
Scott,  N.  R.  641 ;  5  M.  &  G.  624  ;  12  L.  J.,  C.  P. 
239. 

Costs  of  Puneral.] — ^A  wife  many  years  before 
voluntarily  left  her  husband's  house,  and  went  to 
reside  at  her  brother's  about  a  mile  distant,  where 
she  continued  to  live  apart  from  her  husband 
until  her  death,  when  her  brother,  without  any 
communication  with  the  husbaud,  buried  her  in 
a  suitable  manner  : — Held,  that  the  brother  was 
entitled  to  sue  the  husband  for  the  expenses  of 
the  funeral.  Bradsfiaw  v.  Begird,  12  C.  B.,  N. 
S.  344  ;  31  L.  J.,  C.  P.  273  ;  8  Jur.,  N.  S.  1228  ; 
6  L.  T.  458. 

Husband  not  Bound  to  inform  Tradesman  of 
Separation.] — A  husband  is  not  bound  to  give 
notice  to  a  tradesman,  with  whom  he  has  dealt 
for  ready  money  during  his  cohabitation  with  his 
wife,  of  his  separation  from  her,  and  the  conse- 
quent revocation  of  her  ordinary  authority  to 
bind  him  by  her  contract  for  necessaries.  WallU 
V.  Biddiek,  22  W.  R.  1. 

If  he  had,  during  the  cohabitation,  authorized 
her  to  deal  with  the  tradesman  on  credit,  he 
would  have  been  bound  to  give  notice  of  the 
revocation  of  that  authority  on  the  separation,  lb, 

Hnsband  absent  Abroad.] — Where  a  husband 
is  sought  to  be  charged  with  supplies  furnished 
to  his  wife  during  his  absence  from  England,  it 
lies  upon  the  plaintiff  to  shew  what  means  of 
subsistence  the  wife  possessed.  Bird  v.  Jones,  3 
M.  &  R.  121. 

An  officer  in  the  army,  being  required  to  join 
his  regiment  in  the  East  Indies,  left  his  wife  in 
England,  and  settled  a  certain  sum  upon  her, 
which  was  regularly  paid  : — Held,  in  an  action 
by  a  tradesman  for  goods  delivered  at  the  house 
in  which  the  wife  was  living,  that  it  was  not  to 
be  treated  as  a  case  of  separation,  but  that  the 
questions  for  the  jury  were,  Ist,  whether  the 
goods  supplied  were  necessaries,  considering  the 
condition  in  life  of  the  husband  ;  2ndly,  whether 
the  sum  of  money  settled  was  sufficient ;  and 
3rdly,  whether  it  was  or  was  not  notorious  in 
the  neighbourhood  that  the  wife  was  living  in 
a  style  not  justified  by  the  rank  of  her  hus- 
band ;  and  the  jury  having  found  the  first  ques- 
tion in  the  negative,  and  the  others  in  the 
affirmative : — Held,  that  their  verdict  must  be 
for  the  defendant.  Dennys  v.  Sargeant,  6  C.  & 
P.  419. 

Where  a  man,  who  had  been  in  the  habit  of 
dealing  with  a  butcher  for  meat  supplied  to  his 
house,  went  abroad,  leaving  his  wife  and  family 
resident  in  this  country,  and  died  abroad : — 
Held,  that  the  wife  was  not  liable  for  goods 
supplied  to  her  after  his  death,  but  before  infor- 
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mation  of  his  death  had  been  received ;  she 
having  had  originally  fall  authority  to  contract, 
and  done  no  wrong  in  representing  her  authority 
as  continuing,  nor  omitted  to  state  any  fact 
-within  her  knowledge  relating  to  it ;  the  revoca- 
tion itself  being  by  the  act  of  God,  and  the  cod- 
tinuance  of  the  life  of  the  principal  being  equally 
within  the  knowledge  of  both  parties.  Smout  v. 
Ilhery,  10  M.  &  W.  1. 

Wife  having  Separate  Maintenance.] — A  hus- 
band is  not  liable  for  necessaries  furnished  to  his 
wife  living  apart  from  him  (there  being  no 
evidence  of  the  cause  of  separation),  if  she  has  a 
sufficient  separate  maintenance,  although  no 
part  of  it  is  supplied  by  the  husband.  Clifford 
V.  Laton,  3  C.  &  P.  15  ;  M.  &  M.  101. 

If  husband  and  wife  separate  by  mutual  con- 
■sent,  the  husband  is  liable  for  reasonable  main- 
tenance for  his  wife,  unless  she  has  a  competent 
provision  either  from  the  husband  or  from  some 
fund  of  her  own  ;  and  if  she  has  such  provision, 
it  lies  on  the  husband  to  shew  that.  Dixon  v. 
Hurrell,  8  C.  &  P.  717. 

A  mere  notice  by  a  husband  that  he  will  not 
pay  for  goods  supplied  to  his  wife,  will  not  avail 
him,  if,  under  the  circumstances  of  the  separa- 
tion, he  is  liable ;  but  if  the  husband  and  wife 
both  deal  with  the  same  tradesman,  and  the 
latter  agrees  with  the  husband  not  to  charge  him 
for  goods  to  be  supplied  to  the  wjfe,  the  trades- 
man cannot,  after  that,  charge  the  husband  for 
such  goods.    Ih. 

In  an  action  against  a  husband,  for  lodging 
and  necessaries  supplied  to  his  wife,  who  lives 
separately  from  him  without  any  fault  of  her 
own,  and  who  is  possessed  of  funds  of  her  own, 
the  question  is,  wnether  she  has  such  means  as 
are  adequate  to  her  support,  according  to  her 
situation  in  life.    Lidlow  v,  Wiltnot^  2  Stark.  86. 

A  voluntary  pension  from  the  crown  to  a  wife 
during  pleasure,  will  not  exempt  the  husband 
from  being  liable  to  be  sued  by  his  wife's  cre- 
ditors, by  whom  she  was  supplied  with  neces- 
saries.    Thompson  v.  Harvey,  4  Burr.  2177. 

OnoB  probandi  on  Husband.] — Where,  on 


not  liable  for  necessaries  supplied  to  her  ;  and 
notice  to  the  tradesman  of  that  allowance  is 
immaterial,  and  need  not  be  given.  Miten  v. 
Pick,  3  M.  &  W.  481  ;  1  H.  &  H.  163. 

A  husband  is  not  liable  for  necessaries  fur- 
nished to  his  Fife,  after  a  tradesman  has  had 
notice  from  the  husband  that  she  had  a  separate 
maintenance.    Rawlyns  v.  Vandyke,  3  Esp.  260. 

But  if  a  husband,  living  in  a  state  of  separa- 
tion from  his  wife,  suffers  his  children  to  reside 
with  their  mother,  he  is  liable  for  necessaries 
furnished  to  the  children.    Ih, 

If  husband  and  wife  are  living  apart,  and  the 
husband  makes  the  wife  a  sufficient  allowance 
for  her  support,  he  is  not  liable  in  an  action  by 
a  tradesman  for  goods  supplied  to  her,  and  it 
is  immaterial  whether  the  tradesman  knew  of 
such  an  allowance  or  not.  Reeve  v.  Conyn^kam 
iMarquU),  2  C.  &  K.  444. 

If  husband  and  wife  are  living  separate  and 
apart,  and  the  husband  makes  the  wife  a  regular 
allowance  of  a  sufficient  sum  for  her  mainten- 
ance, which  is  regularly  paid,  this  is  sufficient  to 
repel  the  inference  of  agency,  and  he  is  not 
liable  for  any  debt  she  may  contract ;  and  it  is 
not  necessaiy  that  there  should  be  any  deed  of 
separation  ;  but  the  allovrance  must  be  such  as 
the  jury  shall  think  sufficient,  reference  being 
had  to  the  station  of  the  parties  and  the  income 
of  the  husband.    Ilolder  v.  Cope,  2  C.  &  K.  437. 

Where  a  husband  consents  to  his  wife  living 
apart  from  him,  on  the  terms  that  she  shall 
accept  an  allowance,  which  is  paid,  she  has 
no  authority  to  pledge  his  credit,  though  the 
allowance  is  inadequate.  Biffin  v.  Bufnrll,  7 
H.  &  N.  877  ;  31  L.  J.,  Ex.  189  ;  8  Jur.,  N.  S. 
647  ;  6  L.  T.  248  ;  10  W.  R.  322. 

A  wife  having  been  confined  in  a  lunatic 
asylum,  in  consequence  of  mental  disease  induced 
by  intoxication,  before  her  discharge  therefrom, 
and  after  her  recovery,  her  husband  told  her 
that  unless  she  consented  to  live  away  from  him 
on  an  allowance  of  12#.  a  week,  she  should  be 
sent  to  another  asylum ;  and  she  consented  to 
the  proposed  arrangement : — Held,  no  duress  ; 
and  that  so  long  as  she  remained  away  and  the 
allowance  was  paid,  she  had  no  authority  to  bind 
him  for  necessaries  supplied  to  her.    lb. 

A  deed  of  separation  between  husband  and 
wife,  even  although  executed  by  the  wife  under 
restraint,  and  securing  an  allowance  duly  paid, 
is  an  answer  to  an  action  against  the  husband 
for  necessaries  supplied  to  the  wife.  Mallalieu 
V.  Lyon,  1  F.  &  F.  431. 

But  after  a  decree  for  restitution  of  conjugal 
rights,  the  wife  not  having  been  really  restored 
to  cohabitation,  but  placed  under  Improper  re- 
straint, is,  on  her  escape  from  such  restraint, 
authorized  to  bind  her  husband  for  neccp'^'ries.  lb. 
When  a  wife  lives  apart  from  her  husband 
under  an  agreement  by  which  she  is  to  receive  a 
specified  income  for  her  maintenance,  and  is  not 
to  apply  to  him  for  anything  more,  she  has,  so 
long  as  he  fulfils  those  conditions,  no  authority 
to  pledge  his  credit ;  nor  can  any  such  authority 
Husband  allowing  Wife  adequate  Allowance.]    be  implied  from  the  alleged  inadequacy  of  her 


the  separation  of  husband  and  wife,  the  former, 
by  deed,  absolutely  transfen-ed  to  trustees  for 
^e  wife  certain  personal  property,  no  longer  to 
be  liable  to  his  interference  ;  in  an  action  against 
the  husband  for  a  debt  subsequently  contracted 
by  the  wife,  the  defendant  must  shew  that  the 
trustees  gave  effect  to  the  deed  by  taking  posses- 
sion.   Barrett  v.  Booty,  8  Taunt.  343. 

Goods  Ordered  by  Wife  to  be  tent  to  Third 
Person.  ] — If  a  wife  living  apart  from  her  husband 
orders  goods  to  be  addressed  and  sent  to  a  third 
person,  and  they  are  sent  to  the  house  of  such  third 
person,  that  not  being  the  place  of  abode  of  the 
wife,  the  husband  is  not  liable  to  pay  for  those 
goods.  Jteeve  v.  Conyngham  (^Marquit),  2  C.  & 
K,  444. 


— If  husband  and  wife  live  separate,  and  he  pays 
her  an  adequate  allowance  for  her  support,  he  is 
not  liable  to  be  sued  for  her  debts,  although  the 
separation  is  not  by  deed,  and  there  is  no  written 
agreement  between  them  with  respect  to  the 
allowance.  Ilodgkinson  v.  Fleteher,  4  Camp.  70. 
Where  a  husband,  living  apart  from  his  wife, 
allows  her  sufficient  for  her  maintenance,  he  is 


income.  Eastland  v.  Bureh^Uy  3  Q.  B.  D.  432  ; 
47  L.  J.,  Q.  B.  500  ;  38  L.  T.  568  ;  27  W.  R.  290. 
A  husband  and  wife  executed  a  deed  of  separa- 
tion, by  the  terms  of  which  the  wife  retained  the 
income  of  property  settled  to  her  separate  use 
on  marriage.  Tlje  husband  covenanted  to  pay 
her  20/.  a  year  towards  the  maintenance  of  three 
of  the  children  of  the  marriage,  and  the  wife 
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covenanted  to  maintain  these  children  until  they 
were  twenty-one,  and  not  to  apply  for  further 
assistance  to  her  husband.  The  husband  had 
kept  up  the  annual  payment  of  20Z.  in  accordance 
with  the  terms  of  the  deed.  A  tradesman  sued 
them  in  the  county  court  to  recover  the  price  of 
meat  supplied  to  the  wife  after  the  separation, 
and  the  judge  at  the  trial,  on  hearing  the 
wife's  evidence,  found  that  her  income  was 
insufficient  for  her  support,'  and  ruled  that  she 
had  authority  to  pledge  her  husband's  credit  for 
the  price  of  the  meat.  On  appeal : — Held,  that 
this  ruling  was  wrong,  and  that  the  wife,  after 
the  separation,  had  no  implied  authority  to 
pledge  her  husband's  ci'edit.    2h, 

Adequacy — Question   for  Jury.] — If   a 

husband  has  not  turned  the  wife  out  of  doors, 
and  they  have  separated  in  consequence  of 
differences,  the  question  will  be,  whether  the 
husband  has  given  the  wife  sufficient  for  neces- 
saries suitable  to  his  degree  ;  for  if  he  has,  he  is 
not  liable  to  her  debts  even  for  necessaries. 
£inmett  v.  Xortoji,  8  C.  &  P.  50C.  S,  P.,  Hodgkhi- 
4on  V.  Fletcher,  4  Camp.  70. 

How  Far  an  Answer  to  Action  for  neoes- 


.] — A  separate  maintenance  secured  by  a 
deed  executed  by  the  husband  and  wife,  but  not 
by  her  trustee,  is  void,  and  such  separate  main- 
tenance is  no  answer  to  an  action  for  necessaries 
furnished  to  her,  after  having  left  her  own  house, 
though  she  solicited  to  be  received  again  by  her 
husband.    Ewert  v.  Ilutton,  3  Esp.  255. 


Bight  of  Husband  to  Savings  of  Allow- 


anee.] — ^A  husband  and  wife  ceased  to  live  toge- 
ther,  without  any  divorce  or  deed  of  separation, 
he  allowing  her  a  sum  per  week.  Out  of  the 
allowance  thus  made  she  saved  some  money, 
with  which  she  bought  stock,  but  afterwards 
sold  out  and  made  a  gift  of  the  proceeds  to  a 
third  party : — Held,  that  the  husband  was 
entitlea  to  those  proceeds,  and  might  maintain 
an  action  to  recover  them ;  aliter,  if  she  had 
disposed  of  them  in  the  payment  of  debts  in- 
curred for  necessaries,  or  parted  with  them  for  a 
good  and  valuable  consideration.  JfeMenger  v. 
aarle,  5  Ex.  388  ;  19  L.  J.,  Ex.  306  ;  14  Jur.  748. 

Coyenant  by  Husband  with  Third  Person.] — 
If  husband  and  wife  separate  by  deed,  and  the 
former  covenants  with  A.,  her  sister,  to  pay  to 
bis  wife,  or  such  person  as  she  should  appoint,  a 
certain  weekly  allowance,  during  their  separation, 
and  the  wife  afterwards  lives  with  A.,  and  is  by 
her  supplied  with  necessaries,  and  the  husband 
fails  to  pay  the  stipulated  allowance  to  his  wife, 
A.  may  maintain  an  action  against  the  husband 
for  such  necessaries.    Kurte  v.  Craig  ^  2  N.  R.  148. 

A  husband  who  had  separated  from  his  wife, 
agreed  that  a  deed  of  separation  should  be 
prepared  and  executed : — Held,  that  the  huslM&nd 
was  not  liable  for  the  expenses  of  his  wife's 
trustee  in  procuring  a  counterpart  to  be  pre- 
pared and  executed,  in  the  absence  of  any 
Sromise  to  pay  that  expense.  Lad  v.  Lynn,  2 
[.  &  W.  265  ;  M.  &  H.  27  ;  1  Jur.  42. 

A  husband  who  allows  his  wife  a  separate 
maintenance,  and  promises  to  pay  the  amount 
of  a  debt  which  she  contracts  in  a  state  of 
separation,  cannot  afterwards  recede  from  his 
promise,  on  the  ground  that  the  plaintiff  knew 
that  he  allowed  his  wife  a  separate  maintenance, 


and  that  he  made  the  promise  under  a  misappre- 
hension of  law.  Ilumhuckle  v.  Hornhury,  2 
Stark.  177. 

Be-Cohabitation  —  Judicial  Separation — All- 
mony.] — By  a  deed  of  separation  in  1862,  a 
husband  and  wife  covenanted  that  the  wife 
should  not  be  compelled  to  cohabit  with  the 
husband,  that  she  might  dispose  of  her  own 
property,  that  she  might  live  where  she  pleased, 
and  that  the  husband  should  pay  to  her  1002.  a 
year  while  she  should  live  chastely.  From  1862 
tmtil  1872  the  husband  and  wife  lived  apart ; 
but  in  1872  they  resumed  cohabitation.  In  1879 
they  again  separated,  and  in  1881  the  wife 
obtained  a  decree  of  judicial  separation,  with 
alimony  at  the  rate  of  1802.  per  annum.  In  an 
action  by  a  lodging-house  keeper  against  the 
husband  for  food  and  lodging  suppUed  to  the 
wife  between  July  and  October,  1882,  the 
husband  pleaded  the  deed  of  1862,  and  that  the 
1002.  a  year  therein  covenanted  to  be  paid  by 
him  to  his  wife  had  been  so  paid  : — Held,  that 
the  deed  was  not  rescinded  by  cohabitation 
having  been  resumed  in  1872,  that  the  decree  for 
alimony  did  not  affect  the  deed,  and  that  the 
payment  by  the  husband  of  the  agreed  sum  was 
an  answer  to  the  action.  Negus  v.  Forster,  46 
L.  T.  675  ;  30  W.  R.  691— C.  A. 

ii.  Owing  to  Wrongful  Act  of  Huthand. 

Cruelty.^  —  If  a  husband  conducts  himself 
towards  his  wife  with  such  a  degree  of  mis- 
conduct and  of  cruelty  as  to  render  it  no  longer 
.safe  for  her  to  remain  in  his  house,  she  is  justified 
in  leaving  her  home,  and  goes  forth  into  the 
world  with  a  credit  for  the  necessaries  of  life 
suitable  to  her  condition  ;  and  those  who,  from 
charity,  or  other  motives,  are  willing  to  provide 
them,  are  entitled  to  recover  a  compensation 
from  the  husband.  Emery  v.  Emery,  1  Y.  &  J. 
501  ;  6  Price,  336. 

No  ill-treatment  by  a  husband  of  the  wife, 
short  of  personal  violence,  or  such  as  to  induce 
a  reasonable  fear  of  it,  will  enable  a  stranger  to 
maintain  an  action  against  her  husband  for 
necessaries  furnished  to  her  subsequently  to  her 
leaving  his  house.  Norwood  v.  Heffer,  3  Taunt. 
421.    And  see  Corhett  v.  Poelnitz,  1  T.  R.  5. 

Where  a  husband  by  his  cruelty  compels  his 
wife  to  live  apart  from  him,  he  is  liable  upon 
contracts  made  by  her  for  necessaries,  notwith- 
standing she,  in  fact,  receives  from  him  an 
allowance  which  is  found  by  the  jury  to  be  in- 
sufficient, regard  being  had  to  his  means  and 
position  in  life.  Baker  r.  Sampson,  14  C.  B., 
N.  S.  383. 

An  action  lies  against  a  husband  for  the 
reasonable  costs  of  proceedings  at  law  and  in 
equity,  instituted  by  an  attorney  against  him  on 
behalf  of  his  wife,  who  had  been  forced  to  leave 
his  house  by  extreme  ill-treatment ;  the  husband 
having  previously  tendered  to  the  plaintiff  the 
rent  of  a  cottage  occupied  by  the  wife  after  her 
departure,  and  undertaken  to  pay  the  bill  of 
costs,  if  reasonable.  Williams  v.  Fowler, 
M*Clel.  k  Y.  269. 

Where  a  husband  separated  from  his  wife,  by 
his  violent  conduct  renders  it  necessary  for  her 
to  exhibit  articles  of  the  peace  against  him,  he 
is  liable  to  expenses  thereby  incurred,  although 
he  allows  her  a  separate  maintenance.  Turner 
V.  Rooks,  2  P.  &  D.  294  ;  10  A.  &  B.  47. 
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is,  for  this  purpoBe,  personal  Tiolence ;  and  there- 
fore a  party  supplying  her  with  necessaries  may 
recover  for  them  against  the  husband.  HmilUton 
V.  Smyth,  3  Bing.  127  ;  10  Moore,  482 ;  2  C.  &  P.  22. 

Taming  Wife  ont  of  Boon.] — ^A  husband, 
without  misconduct  on  the  part  of  his  wife,  re- 
fused to  receive  her  into  his  house  : — Held,  that 
an  action  might  be  maintained  against  him  for 
money  lent  to  bis  wife,  at  his  request,  and  for 
money  paid  for  her  necessary  support  and  cloth- 
ing, at  his  request,  it  being  prov«i  that  the  money 
so  lent  and  paid  was  actually  expended  for  and 
in  the  purchase  of  necessaries  for  the  wife. 
Johnston  v.  Manning ,  12  Ir.  C.  L.  R.  148. 

If  a  husband  by  selling  up  all  the  furniture 
turns  his  wife  out  of  doors  without  providing 
her  with  the  means  of  obtaining  necessaries  suit- 
able to  her  estate  and  degree,  it  is  a  presumption 
of  law,  which  cannot  be  rebutted,  that  she  was 
turned  out  with  her  husband's  authority  to 
pledge  his  credit  for  such  necessaries,  and  medi- 
cal attendance  is  such  a  necessary.  Ihrristall 
V.  Lawjfon,  Connelly  v.  Laioson,  34  L.  T.  903. 

If  a  husband  has  turned  his  wife  out  of  doors, 
and  given  notice  either  by  a  general  advertise- 
ment in  the  newspapers,  or  by  particular  notice 
to  individuals  not  to  trust  her,  he  cannot  exempt 
himself  from  a  demand  for  necessaries  furnished 
to  her  while  so  living  apart  from  him.  Harris 
V.  Morris y  4  Esp.  41. 

Where  a  husband  turns  away  his  wife,  and  she 
is  unable  to  maintain  herself,  she  has  an  authority 
of  necessity  to  pledge  his  credit  for  goods  sup- 
plied to  her.  Johnston  v,  Sumner,  3  H.  &  N. 
261  ;  27  L.  J.,  Ex.  341  ;  4  Jur.,  N.  8.  462. 

Where  a  wife  is  turned  out  of  the  house  by  her 
husband  without  necessaries,  and  without  the 
means  of  procuring  them,  it  is  a  presumption  of 
law.  Incapable  of  being  rebuttea,  that  she  has 
authority  to  pledge  his  credit  for  necessaries  suit- 
able to  her  station.  Harrison  v.  Grady,  12 
Jur.,  N.  8.  140  ;  13  L.  T.  369  ;  14  W.  R.  139. 

If  a  husband  turns  his  wife  out  of  doors,  and  it 
is  necessary  for  her  safety  to  exhibit  articles  of 
the  peace  against  him,  he  is  liable  to  an  attorney 
employed  by  her  for  that  purpose.  Shepherd  v. 
Mackoul,  3  Camp.  326. 

Desertion.] — ^When  a  husband  had  taken  his 
wife  to  a  particular  place,  and  left  her  there  with 
an  intention  on  his  part  of  not  nftuming  to  her, 
of  which  she  was  not  aware,  and  she  not  having 
been  furnished  with  funds,  had  gone  into  debt 
with  the  plaintiff  for  lodging  and  board,  and  the 
defendant,  after  being  applied  to  by  the  plaintiff, 
wrote  to  him  in  such  a  way  as  to  imply  acquies- 
cence in  her  continuing  there,  these  circumstances 
were  left  to  the  jury  as  evidence  of  liability, 
Jenner  v.  HUl,  1  F.  &  F.  269. 


Divorce  ProceedingB — Before  SO  ft  21  Vict. 
0.  85,  8. 26.] — A  husband  separated  from  his  wife 
by  a  divorce  (i  mensa  et  thoro)  for  adultery  on 
his  part,  with  a  decree  for  alimony,  was  liable 
for  necessary  supplies  to  the  wife  if  he  omitted 
to  pay  the  alimony.  Hunt  v.  De  Blaquiere,  5 
Bing.  550  ;  3  M.  &  P.  108. 

A  husband  was  liable  for  necessaries  supplied 
to  his  wife,  pending  a  suit  between  them  in  the 
ecclesiastical  court,  until  alimony  was  assigned  ; 
nor  did  a  decree,  directing  the  alimony  to  be  paid 
from  a  date  preceding  the  time  when  the  neces- 
saries were  supplied,  remove  his  liability.  Keegan 
V.  Smith,  8  D.  &  R,  118  ;  5  B.  &  C.  375. 

A  wife  having  sued  her  husband  in  the  Consis- 
tory Court,  obtained  a  decree  against  him  for  ali- 
mony. He  removed  the  cause  into  the  Arches 
Court.  The  decree  then  became,  in  law,  inopera- 
tive ;  but  the  husband  continued  making  the 
payments  under  it ;  and  it  was  proved  that  if  he 
had  omitted  doing  so,  a  new  decree  could,  by  a 
short  process,  have  been  obtained  from  the  Arches 
Court,  but  that  such  application  was  not  usually 
made  unless  payment  of  the  alimony  was  discon- 
tinued : — Held,  that  he  was  not  liable  for  neces- 
saries supplied  to  the  wife  while  the  above  pay- 
ments were  going  on,  and  that  such  payments 
could  not  be  considered  a  voluntary  allowance. 
Wilson  V.  Smyth,  1  B.  &  Ad.  801. 

After  a  sentence  of  divorce,  ab  initio,  the 
liability  of  a  husband  for  the  debts  of  his  wife 
does  not  continue.    Anstey  v.  Manners,  Gow,  10. 

Wife  Apprehensive  of  Pereonal  Violence.] — If 
a  wife,  from  reasonable  apprehension  of  personal 
violence,  leaves  her  husband*8  house,  and  it 
becomes  necessary,  for  her  protection,  that  she 
should  obtain  a  divorce  k  mens&  et  thoro,  the  law 
gives  her  authority  to  pledge  her  husband's  credit 
for  the  expenses  of  the  proceeding,  and  the  ques- 
tion as  to  the  husband's  liability  is,  whether,  at 
the  commencement  of  the  proceeding,  there  was 
such  reasonable  ground  in  fact  for  anticipating  ill- 
treatment  that  the  divorce  was  necessary  for  the 
protection  of  the  wife.  Brown  v.  Ackroyd,  5  El. 
&  Bl.  819  ;  ,25  L.  J.,  Q.  B.  193  ;  2  Jur.,  N.  S.  283. 

Such  reasonable  ground  is  not  furnished  by  a 
momentary  ebullition  of  temper  on  the  part  of  the 
husband,  nor  by  a  threat  of  violence,  from  which 
no  serious  intention  to  commit  violence  can  be 
inferred.    lb. 

If  a  wife  quits  her  husband's  house,  under  a 
fair  apprehension  of  personal  violence,  that  is 
equivalent  to  her  husband's  turning  her  out  of 
doors.  Houliston  v.  Smyth,  3  Bing.  127  ;  10 
Moore,  482  ;  2  C.  &  P.  22. 

Hofband  taking  Prostitnte  into  House.] — If 

she  quits  her  husband's  house  because  he  brought 
a  common  woman  to  reside  in  it,  that  is  also  a 
sufficient  reason  for  her  going ;  and  if  the  hus- 
band is  sued  for  necessaries  supplied  to  her,  it  is 
no  answer  to  the  action  that  she  had  committed 
adultery  previously  to  the  credit  being  given,  if 
the  husband  did  not  know  it  till  after  the  credit. 
lb. 

Wife  pnt  nnder  improper  Sestraint.] — A  rea- 
sonable apprehension  on  the  part  of  a  wife  that 
her  husband  intends  to  place  her  under  improper 
restraint,  will  warrant  her  removal  to  a  separate 
residence,  and  thereby  render  him  liable  for  ne- 
cessaries.    Tempany  v.  Hakewill,  1  F.  &  F.  438. 

Improper  restraint  of  a  wife  in  a  madhouse 


Money  Lent  in  Consequence  of.] — A  hus- 
band deserted  his  wife,  and  left  her  unprovided 
for,  and  the  plaintiff  advanced  her  money  to  pay 
for  necessaries  supplied  for  her  maintenance,  and 
she  applied  it  accordingly: — Held,  that  the  plain- 
tiff was  entitled  in  equity  to  recover  from  the 
husband  such  sums  as  had  been  expended  in  ne- 
cessaries. Deare  v.  Soutten,^ Ij,  R.,  £q.  151  ;  21 
L.  T.  523;  18W.  B.  203. 

A  person  who  advances  to  a  deserted  wife 
money,  to  enable  her  to  supply  herself  with  ne- 
cessaries, has  no  demand,  enforceable  at  law, 
against  the  husband  for  the  advances,  but  has  a 


821       HUSBAND   AND  WIFE— Husband's  Rights  and  LiabaUies.       822 


i^medy  in  equity  agaizLst  him  for  eo  much  of  the 
money  as  is  actually  applied  by  the  wife  in  pay- 
ing for  neoessaries.  Jenner  v.  MorrU,  3  De  G., 
F.  &  J.  45  ;  30  L.  J.,  Ch.  361  ;  7  Jur.,  N.  S.  376  ; 
3  L.T.  871;  9  W.  E.  391, 

daim  in  respeet  of  Children.] — Bntaper- 

eon  who  takes  the  wife  into  his  house  cannot  main- 
tain any  action  for  the  education  of  the  children. 
Hodges  v.  Hodges^  Peake's  Add.  Oas.  79  ;  1  Esp. 
441. 

Where  a  wife  living  separately  from  her  hns- 
biuid  in  consequence  of  misconduct  on  his  part 
rendering  it  improper  for  her  to  remain  with  him, 
has  the  custody  of  their  child  under  the  age  of 
seyen  years  against  the  husband's  will  but  by 
force  of  an  order  made  under  2  &  3  Vict.  c.  64, 
the  reasonable  expenses  incurred  in  providing  for 
it  are  part  of  the  wife's  reasonable  expenses,  for 
whidi  she  has  by  law  authority  to  pledge  her 
husband's  credit  Blackburn,  Mellor  and  Lush, 
J  J.,  Cockbum,  0.  J.,  dissentiente.  BazeUy  y. 
Forder,  3  L.  R.,  Q.  B.  659  ;  37  L.  J.,  Q.  B.  237  ; 
18  L.  T.  756  ;  9  B.  &  S.  699. 

In  respeet  of  Law  Oosts — ^Bestitntion  of  Oon- 
jngal  Bights.] — A  husband  haying  deserted  his 
wife  without  cause,  and  left  her  without  means 
of  subsistence,  she  by  advice  of  an  attorney 
instituted  a  suit  for  restitution  of  conjugal 
rights,  and  obtained  a  decree  for  alimony 
pendente  lite.  She  also,  by  the  advice  of  the 
same  attorney,  took  the  opinion  of  counsel 
whether  a  yerbal  promise  of  a  settlement  made 
by  the  husband  at  the  time  of  the  marriage 
oonld  be  enforced  in  equity.  She  further  con- 
sulted her  attorney  as  to  the  best  means  of 
dealing  with  tradesmen  who  had  supplied  her 
with  necessaries  and  were  pressing  her  for 
money,  and  also  with  the  landlord  of  a  house 
in  which  she  and  her  husband  had  liyed,  who 
was  threatening  to  distrain  for  rent  upon  furni- 
ture in  the  house,  which  had  been  hers  before 
marriage,  but  had  become  her  husband's  on 
marriage  : — ^Held,  that  all  tiiese  steps  taken  by 
the  wife  were  reasonably  necessary  under  the 
circumstances,  and  that  she  had  an  implied 
antliority  to  pledge  her  husband's  credit  in 
respect  thereof,  and  that  on  the  death  of  her 
husband  her  at'tomey  was  entitled  to  recoyer 
his  oosts  from  the  husband's  executors,  including 
the  costs  for  expenses  preliminary  to  the  suit. 
WiUait  y.  Ford,  3  L.  R.,  Ex,  63  ;  37  L.  J.,  Ex. 
60  ;  17  L.  T.  605  ;  16  W.  R.  482. 

Of  Proenring  a  Divorce.] — ^A  wife  is 

entitled  to  pledge  her  husband's  credit  for  all 
the  costs  as  between  solicitor  and  client  reason- 
ably incurred  by  her  in  respect  to  the  institution 
and  prosecution  of  a  divorce  suit  against  her 
husband.  Ottaway  v.  Hamiltony  3  C.  P.  D.  393  ; 
47  L.  J.,  C.  P.  725  ;  38  L.  T.  925  ;  26  W.  R.  783— 
C.  A.    Affirming  47  L.  J.,  C.  P.  424. 

A  solicitor  employed  by  a  wife  to  prosecute  a 
divorce  suit  against  her  husband,  which  termi- 
nated in  a  decree  absolute  for  a  dissolution  of 
the  marriage,  had  his  costs  in  the  suit  taxed,  as 
between  party  and  party,  in  the  Divorce  Court. 
He  then  sued  the  husband  for  costs  incurred 
before  but  in  reference  to  the  institution  of  the 
suit ;  extra  costs  in  the  suit  as  between  solicitor 
and  client,  disallowed  on  the  taxation  as  between 
party  and  party ;  and  the  extra  costs,  as  between 
solicitor  and  client,  of  rectifying  the  wife's  mar- 
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riage  settlement  after  decree  nisi,  these  costs 
having  been  allowed  on  taxation  as  between 
party  and  party : — Held,  that  the  wife  could 
pledge  her  husband's  credit  for,  and  the  solicitor 
was  entitled  to  recover,  such  of  the  oosts  in- 
cluded in  all  the  three  classes  as  had  been 
reasonably  incurred.    Ih, 

The  costs  of  a  suit  justifiably  instituted  by  a 
wife  against  her  husband  for  a  divorce  or  a 
judicial  separation,  are  necessaries  for  which  she 
may  pledge  his  credit.  Stocken  v.  Pattrick^  29 
L.  T,  607. 

A  wife,  living  apart  from  her  husband,  con- 
sulted attorneys  respecting  the  Ul-usage  she  had 
received  from  her  husband,  consisting  of  his 
adultery  and  cruelty.  They  therefore  made  in- 
quiries, and  having  satisfied  themselves  that 
there  were  good  grounds  for  legal  proceedings, 
they  commenced  a  suit  in  the  Divorce  Court  on 
the  wife's  behalf.  Before  such  suit  was  brought 
to  a  hearing,  she  and  her  husband  came  to  an 
annngement  whereby  he  executed  a  deed  secur- 
ing to  her  an  annual  allowance.  The  attorneys 
having  sued  the  husband  for  their  bill  of  costs, 
the  jury,  in  reply  to  questions  left  to  them  by 
the  judge,  found  that  there  was  legal  cruelty ; 
that  they  made  full  inquiries  to  satisfy  them- 
selves and  to  justify  them  in  acting  as  ner  soli- 
citors ;  but  that  it  was  not  necessary  in  order  to 
obtain  the  deed  of  separation,  to  carry  on  the 
proceedings  by  filing  the  petition  in  the  Divorce 
Court : — Held,  that  the  action  was  maintainable, 
and  that  the  costs  incurred  by  the  attorneys  in 
the  proceedings  at  the  suit  of  the  wife  were 
(subject  to  taxation)  properly  chargeable  against 
her  husband..    Tb, 

A  husband  is  liable  to  an  action  at  the  suit  of 
his  wife's  solicitor,  for  costs  necessarily  incurred 
by  her  in  filing  a  petition  in  the  Divorce  Court 
for  a  judicial  separation  on  the  ground  of  cruelty 
and  adultery,  although  the  petition  is  not  pro- 
ceeded with,  and  the  course  prescribed  by  the 
practice  of  the  Divorce  Court  for  obtaining  the 
wife's  costs  has  not  been  pursued.  Rice  v.  ohep-^ 
herd,  12  C.  B.,  N.  S.  332  ;  6  L.  T.  432. 

The  costs  of  a  solicitor  employed  by  a  married 
woman  to  institute  proceeaings  on  her  behalf 
against  her  husband  to  obtain  a  decree  of  judicial 
separation  are  not  necessaries  for  which  the 
husband  is  liable,  unless  there  was  at  least  great 
probability  of  ultimate  success ;  and  to  entitle  a 
solicitor  so  employed  to  recover  the  costs  from 
the  husband,  or  to  prove  for  them  against  the 
husband's  estate,  he  must,  in  the  absence  of 
actual  success,  be  at  least  able  to  shew  that  he 
made  proper  investigation  and  inquiry  into  all 
the  circumstances  of  the  case  before,  he  com- 
menced the  proceedings.  BaylU  v.  WatkiiM^ 
33  L.  J.,  Ch.  300;  10  Jur.,  N.  S.  114  ;  9  L.  T. 
741  :  12  W.  R.  324— L.  J. 


In  reipeot  of  Proeeedings  of  Habeas 


Corpus.] — An  attorney  had  been  employed  by  a 
wife  (wnile  she  was  for  just  cause  living  apart 
from  her  husband)  to  resist  a  habeas  corpus 
which  the  husband  had  procured  to  be  issued  to 
recover  from  her  the  possession  of  their  child, 
aged  over  seven  years,  and  now  sought  to  recover 
from  the  husband  the  costs  of  the  proceedings, 
averring  specially  that  the  wife  was  living 
separately  from  her  husband,  on  account  of  his 
cruelty ;  that  the  work  was  done  upon  the  re- 
tainer of  the  wife,  and  at  her  request,  and  that 
it  was  necessary  for  the  purpose  of  maintaining 
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at  the  time.    Atkyns  v.  Pearce^  2  C.  B.,  N.  S. 
763  ;  26  L.  J.,  0.  P,  262  ;  3  Jur.,  N.  S.  1180. 


her  rights : — Held,  that,  npon  the  facts 
alleged,  the  attorney  was  not  entitled  to  re- 
cover. Meoredy  v.  Taylor^  7  Ir.  R.,  C.  L.  266 — 
Ex.  Ch.  Beversing  6  Ir.  Gh.  336  ;  20  W.  B. 
262. 

Onus  proband!  in  Action  for  Hecossaries.] — 
To  make  a  husband  liable  for  his  wife's  board 
and  lodging  at  the  house  of  a  third  person,  when 
the  wife  leaves  in  consequence  of  a  dispute,  it 
must  be  shewn,  either  that  his  conduct  rendered 
it  improper  for  her  to  live  with  him,  or  that  he 
knew  where  she  was  residing,  and  did  not  make 
any  offer  to  take  her  back,  except  upon  condi- 
tions which  he  had  no  right  to  make.  Heed  v. 
Moore,  6  C.  &  P.  200. 

If  a  tradesman  brings  an  action  against  a  hus- 
band for  goods  furnished  to  his  wife,  while  she 
was  living  apart  from  her  husband,  it  is  for  the 
tradesman  to  shew  that  her  so  living  proceeded 
from  some  cause  which  would  justify  it.  Main- 
waring  v.  Zesh'e,  2  C.  &  P.  607  ;  M.  &  M.  IB  ; 
S.  P.,  Clifford  v.  Zatan,  3  0.  &  P.  16  ;  M.  &  M. 
101. 


iii  Otoing  to  Wrongful  Act  of  Wife, 

Adnlterj.] — ^A  husband  is  not  bound  to  receive 
or  to  support  his  wife  after  she  has  committed 
adultery,  though  he  has  before  committed  adul- 
tery himself,  and  turned  her  out  of  doors  without 
any  imputation  on  her  conduct.  Govier  v.  Hart' 
cock,  6  T.  R.  603. 

If  a  husband  has  put  away  his  wife  for  adul- 
tery, he  is  not  liable  even  for  necessaries  supplied 
to  her,  if  it  is  proved  on  the  trial  of  an  action 
for  the  price  of  such  necessaries,  that  she  has 
been  guilty  of  adultery,  Hardie  v.  Ora^it,  8 
C.  &  P.  612. 

If  a  husband  puts  away  his  wife  on  a  chaige 
of  adultery,  and  informs  a  tradesman  with  whom 
his  wife  has  been  dealing,  that  he  has  so  done, 
the  tradesman  cannot  recover  for  articles  sup- 
plied her  unless  they  are  necessaries,  and  the 
tradesman  proves  that  the  wife  was  actually  in 
want  of  them  ;  even  though  no  evidence  is  given 
of  adultery.    Ih, 

When  husband  and  wife  do  not  live  together, 
and  the  husband  has  turned  the  wife  out  of 
doors,  the  law  makes  her  his  agent  to  order  such 
things  as  are  reasonable  and  necessary  for  her- 
self ;  but  if  she  is  living  in  open  adultery,  her 
husband  is  not  bound  by  any  contract  she  may 
make,  even  for  necessaries.  Emmett  v.  Norton, 
8  0.  &  P.  506. 

The  adultery  of  a  wife  living  apart  from  her 
husband  destroys  her  implied  agency  to  bind 
him  by  her  contracts  for  necessaries.  Cooper  v. 
Lloyd,  6  C.  B.,  N.  S.  619. 

In  such  a  case  the  wife  herself  is  an  admissible 
witness  to  prove  the  adultery.    Ih. 

A  husband  went  abroad  in  1852,  leaving  his 
wife  and  three  children  here  with  (what  the  jury 
found  to  be)  a  sufficient  provision  for  their 
proper  maintenance  in  his  absence.  On  his 
return,  in  1866,  he  found  that  his  wife  had 
formed  an  adulterous  connexion  with  another 
man  who  lived  with  her,  and  passed  by  her  hus- 
band's name,  and  he  immediately  removed  his 
children : — Held,  that  he  was  not  liable  for  medi- 
cines and  attendances  provided  for  his  children 
at  the  wife's  request,  although  the  plaintiff  was 
not  aware  of  the  state  in  which  she  was  living 


How  fu  Diyorce  Proceedings  Xvidonce 

of.] — In  an  action  for  necessaries  supplied  to  the 
wile  of  the  defendant  whilst  living  apart  from 
him,  the  defendant  relied  for  defence  upon  the 
adultery  of  the  wife,  to  establish  which  he  put 
in  proceedings  in  a  suit  against  her  in  the 
Divorce  Court,  in  which  it  was  found  by  the 
jury  that  she  had  been  guilty  of  adultery  with 
the  co-respondent,-  but  in  which  there  was  no 
decree,  the  jury  having  also  found  that  the  peti- 
tioner had  committed  adultery  : — Held,  that, 
there  being  no  judgment  in  the  Divorce  Court 
altering  the  status  of  the  parties,  the  proceedings 
therein  afforded  no  defence  to  the  action. 
Needham  v.  Bremner,  1  L.  R.,  C.  P.  683 ;  36 
L.  J.,  C.  P.  313 ;  12  Jur.,  N.  S.  434 ;  14  L.  T. 
437  ;  14  W.  R.  694  ;  1  R.  &  H.  731. 


Wife  Continuing  to  Boiide  in  Husband*! 


Honse.] — The  defendant's  wife  having  committed 
adultery,  he  left  her  in  his  house  with  two  chil- 
dren beiuing  his  name,  but  without  making  any 
provision  for  her  in  consequence  of  the  separa- 
tion ;  she  continued  in  a  state  of  adultery : — 
Held,  that  the  husband  was  liable  for  necessaries 
furnished  to  her,  unless  it  appeared  that  the 
plaintiff  knew,  or  ought  to  have  known,  the  cir- 
cumstances under  which  she  was  living.  Nor- 
ton V.  Faaan,  1  B.  &  P.  226. 

Condoned  —  Bnbioquent    Hi-usage.]— 

Though  a  wife  has  been  ^Ity  of  adultery,  but 
the  husband  takes  her  again  into  his  house,  if  he 
afterwards  turns  her  out  he  is  liable  for  neces- 
saries furnished  to  her.  Harris  v.  Morris,  4 
Esp.  41. 

Leaving  Husband  Voluntarily.]— Where,  in 
pursuance  of  articles  of  separation  securing  a 
maintenance  to  the  wife,  she  quits  her  husband's 
house  against  his  wishes,  and  continues  to  live 
a{)art  from  him,  although  he  is  willing  and 
wishes  to  receive  her  back  and  provide  for  her  in 
his  own  house  :  semble,  that  he  is  not  liable  to 
be  sued  by  tradesmen  for  debts  contracted  by 
her,  even  for  necessaries.  Hindley  y.  Westme4Uh 
CMarguu),  6  B.  &  C.  200 ;  9  D.  &  R.  361. 

4.  Cohabitation  with  Woman  otheb 
THAN  Wipe. 

When  Woman  Treated  as  Wife.] — ^Although  a 
man  is  conclusively  liable  for  necessaries  sup- 

Elied  to  a  woman  while  he  is  living  with  her  as 
is  wife ;  when  they  have  separated  he  is  not 
liable  for  necessaries  supplied  to  her  on  the 
ground  that  he  has  lived  with  her,  and  repre- 
sented her  as  his  wife,  if  he  can  shew  that  in 
point  of  fact  they  are  not  married.  Munro  v. 
De  Chemant,  4  Camp.  216. 

If  a  man  allows  a  woman  to  use  his  name,  and 
pass  for  his  wife,  he  will  be  bound  to  pay  for 
goods  furnished  to  her  even  by  a  man  who  knew 
that  the  parties  were  not  married.  Watsofi  v. 
Threlkeld,  2  Esp.  637. 

Where  a  man,  who  had  for  some  years  co- 
habited with  a  woman  who  passed  for  his  wife, 
went  abroad,  leaving  her  and  her  family  at  his 
residence  in  this  country,  and  died  abroad: — 
Held,  that  the  woman  might  have  the  same 
authority  to  bind  him  by  her  contracts  for  neces- 
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SArieB,  as  if  she  had  been  his  wife  ;  but  that  his 
executor  was  not  bound  to  pay  for  any  goods 
supplied  to  her  after  his  death  but  before  notice 
of  it  had  been  received.  Blades  v.  I^ree^  9  B. 
&  0.  167  ;  4  M.  &  R.  282. 

If  a  man  marries  a  woman,  and  holds  her  out 
to  the  world  as  his  wife,  he  does  not  discharge 
himself  from  his  liability  for  neoessaries  supplied 
to  her,  -by  proving  a  previous  marriage  between 
himself  and  another  woman,  unless  he  brings 
home  a  clear  knowledge  of  the  celebration  of  the 
first  marriage  to  the  person  who  supplied  the 
necessaries  to  the  second  wife.  RohtTUon  v. 
yahon,  1  Camp.  246. 

Cohabitation  by  a  man,  for  many  years,  with 
a  woman,  and  introducing  her  as  his  wife,  was 
admitted  as  some  evidence  of  a  marriage,  in 
an  action  by  a  third  party  against  him  as  her 
husband,  for  necessaries  or  money  supplied  to 
her.    Paula  v.  Ooding,  2  F.  &  F.  585. 

The  defendant  and  a  Mrs.  S.,  his  mistress, 
lived  together  as  husband  and  wife  four  years, 
and  occupied  three  residences  successively.  At 
each  time  of  their  coming  into  a  house  plaintiff 
was  employed  to  do  work  and  furnish  materials 
for  the  fitting  up.  Mrs.  8.  as  well  as  the  defen- 
dant gave  directions,  and  the  defendant  sanc- 
tioned her  orders  and  paid  the  bills ;  the  plaintiff 
knew  that  she  was  only  his  mistress*  While  re- 
siding in  the  third  house  they  separated,  but 
Mrs.  8.,  without  the  defendant's  sanction,  sent 
for  the  plaintiff  to  that  house  which  she  had  not 


left,  and  ordered  fittings  up  for  a  new  house  of 
her  own.  The  plaintiff  did  the  work,  and  had 
not  in  the  meantime  any  notice  of  the  separa- 
tion : — Held,  in  an  action  for  the  last-mentioned 
work  and  goods,  that  it  was  a  proper  question 
for  the  jury,  whether  or  not  the  defendant  had 
given  the  plaintiff  reason  to  believe  that  Mrs.  8., 
at  the  time  of  the  orders,  continued  to  be  the 
defendant's  agent,  and  that  on  their  finding  in 
the  affirmative  the  defendant  was  liable.  Ryan 
T.  Samg,  12  Q.  B.  460  ;  17  L.  J.,  Q.  B.  271 ;  12 
Jur,  745. 

The  mere  fact  that  a  man  has  allowed  a  woman 
to  call  herself  by  his  name,  he  not  cohabiting 
with  her,  nor  otherwise  holding  her  out  as  his 
wife,  will  not  suffice  to  make  a  prim&  facie  case 
against  him  of  liability  for  her  debts.  Oomme  v. 
IS-ankUn,  1  P.  &  F.  466. 

Quaere,  whether  a  woman  who  cohabits  with  a 
man,  assumes  his  name,  and  represents  herself  as 
his  wife,  can  maintain  trespass  against  a  sheriff 
for  taking  in  execution  furniture  alleged  to  be 
her  property,  but  being  in  the  house  in  which  the 
parties  resided.  But  it  having  been  left  to  the 
jury  to  say  whether,  under  the  circumstances, 
the  property  might  not  have  been  given  up  by 
the  woman  to  the  man  during  cohabitation,  and 
they  having  found  it  in  the  affirmative,  the  court 
refused  to  disturb  the  verdict.  Edioards  v.  Fare- 
hrotker,  2  M.  &  P.  293  ;  3  C.  &  P.  521. 

Deed  Agreeing  to  Pay  Annuity — Consideration 
for.] — Past  seduction  and  cohabitation  are  not 
a  good  oonsideration  to  support  an  annuity. 
Beaumont  v.  Reeve,  8  Q.  B.  483  ;  15  L.  J.,  Q.  B. 
141  ;  10  Jut.  284. 

Pleading.] — The  declaration  stated  that 

the  defendant  had  seduced,  debauched,  and 
cohabited  with  the  plaintiff,  and  it  was  agreed 
that  no  further  immoral  connexion  should  take 
place  between  them,  and  the  defendant,  as  a 


compensation  to  the  plaintiff,  and  in  considera- 
tion of  the  premises,  agreed  to  pay  her  an 
annuity  during  her  life.  Held,  bad,  on  demurrer. 
lb. 

See  also  Contract. 

5.  As  TO  Otheb  Liabilities. 

Assault  on  Wife  during  Covertore.] — A  wife 
after  being  divorced  from  her  husband  cannot 
sue  him  for  an  assault  committed  upon  her 
during  coverture.  Phillips  v.  Bamet,  1  Q.  B.  D. 
436  ;  45  L.  J.,  Q.  B.  277;  34  L.  T.  177  ;  24  W.  B. 
346. 

Declaration,  that  the  defendant  assaulted  and 
beat  the  plaintiff.  Plea,  that  at  the  time  the 
plaintiff  was  the  wife  of  the  defendant.  Bepli- 
cation,  that  before  suit  the  marriage  of  the 
plaintiff  and  the  defendant  was  dissolved  by  the 
absolute  decree  of  the  Court  for  Divorce  and 
Matrimonial  Causes  : — Held,  that  the  replication 
was  bad  :  for  that  the  action  did  not  lie,  as  the 
wife's  inability  to  sue  did  not  arise  merely  from 
the  necessity  of  joining  her  husband  in  an  action 
for  an  assault,  but  from  the  rule  that  husband 
and  wife  are  one  person  in  law.    2b, 

Wife's  Default  as  Trustee.]— The  defiuilts  of 
a  feme  trustee  during  coverture  are  chargeable 
to  her  husband.  Smith's  Estate,  In  ra,  Clifford 
V.  Washington,  48  L.  J.,  Ch.  205. 

A  testator  appointed  his  wife  and  two  others 
executors  and  trustees ;  directed  his  business  and 
a  leasehold  house  to  be  sold,  and  gave  the  residue 
(which  was  principally  leasehold  property)  to  his 
wife,  directing  that  if  she  married  again  it  should 
be  settled  to  her  separate  use  for  life — ^then  he 
bequeathed  the  house  "  if  not  sold,  and  the  money 
settled  as  above  stated  and  all  money,  &c.,  so 
settled  upon  her  for  her  lifetime"  to  certain 
other  persons  ;  but  if  his  wife  should  not  marry 
again  he  left  the  property  to  her  own  disposal  at 
her  death.  The  widow  married  again  two  years 
after  testator's  death  ;  the  leaseholds  were  not 
converted,  and  she  received  the  entire  income 
till  her  death,  twenty-nine  years  afterwards,  by 
which  time  the  greater  portion  of  the  terms  of 
years  had  run  out.  Her  second  husband,  who 
survived  his  wife,  and  her  co-trustees,  never  acted 
in  the  trust : — Held,  that  the  leaseholds  ought 
to  have  been  converted  upon  the  widow's  second 
marriage,  and  that  the  second  husband  was 
liable  as  a  trustee  having  legal  control  over  the 
trust  property,  for  a  breach  of  trust  in  permit- 
ting the  tenant  for  life  to  receive  the  entire  in- 
come of  the  unconverted  property.    2b, 

The  husband  was  ordered  to  recoup  to  the 
trust  estate  the  difference  between  the  income 
of  the  leaseholds  received  by  himself  or  his  wife 
during  the  coverture,  and  the  dividends  which 
would  have  been  produced  by  a  sale  thereof  at 
the  time  of  her  marriage  and  investment  of  the 
proceeds  in  consols.    lb. 

Semble,  that  the  excess  of  income  thus  received 
by  the  tenant  for  life  must  be  held  as  received  by 
her  husband  through  her  hands.    lb. 

For  Wrongful  Acts  of  Wife.]-~A  wife  pos- 
sessed authority  from  her  husband,  a  paper- 
maker,  to  give  in  his  absence  certain  requisite 
excise  notices  and  receipts,  without  which  paper 
could  not  be  legally  removed  from  the  mill, 
though  the  making  of  it  might  continue.  She 
had  also  paid  excise  duty  by  his  authority.    But 
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it  did  not  appear  that  she  had  any  other  authority 
from  him  respecting  the  mann&cture,  or  to  re- 
move paper  at  all.  She  afterwards  removed 
paper  in  an  illegal  manner,  and  pledged  it, 
stating,  that  she  wished  to  make  up  a  sum  to  pay 
duty  with.  The  husband  having  been  proceeded 
against  for  such  removal : — Held,  that  her  former 
acts  were  evidence  to  be  left  to  the  jury  to  decide 
whether  or  not  the  illegal  act  was  done  by  his 
authority,  Att-Oen.  v.  Riddell,  2  Tyr.  523  ;  2 
C.  &  J.  493. 

A  wife  may  be  guilty  of  a  forcible  entry  in  the 
dwelling-house  of  her  husband,  and  other  persons 
also  if  they  assist  her  in  the  force,  although  her 
entry  in  itself  is  lawful.  Rex  y,  Smyth  ^  1  M.  & 
Bob.  155. 

A  man  'is  answerable  to  a  third  person  for 
what  is  done  by  his  wife,  so  long  as  the  relation 
of  husband  and  wife  continues,  though  they 
may  be  permanently  living  apart,  at  least  if 
it  is  not  shewn  that  the  wife  at  the  time  was 
living  in  adultery.  He<id  v.  Briscoe,  6  C.  &  P.  484. 

In  trover,  the  plaintiff  having  proved  a  taking 
of  the  goods  from  his  premises  by  the  defendant, 
and  a  subsequent  demand  and  refusal,  the  defen- 
dant may  prove  under  not  possessed,  that  the 
plaintifE*s  wife,  with  his  authority,  gave  the 
goods  to  the  defendant  in  discharge  of  a  debt 
due  to  him  from  the  plaintiff.  MingJuim  v.  Cle- 
menttj  12  Q.  B.  260. 

A  bailiff  seized  the  goods  of  the  plaintiff  under 
a  fi.  fa.  against  a  third  person,  and  deposited 
them  in  an  outbuilding  of  an  inn,  with  the  assent 
of  the  innkeeper.  The  innkeeper's  wife  assisted 
him  in  the  management  of  his  business.  On  a 
demand  being  made  to  her  to  deliver  up  the 
goods,  she  said  she  had  seen  the  attorney  of  the 
plaintiff  in  the  original  suit ;  that  he  had  told 
her  not  to  bother  herself  about  them,  he  would 
see  her  harmless,  and  that  she  would  not  give 
them  up  : — Held,  in  an  action  against  the  inn* 
keeper  and  his  wife,  in  which  was  alleged  a  con- 
version by  her  to  her  husband's  use,  that  this 
refusal  was  'evidence  of  a  conversion  by  her. 
Catteral  v.  Kenyan,  2  G.  &  D.  545  ;  3  Q.  B.310; 
6  Jur.  507. 

A  married  woman  is  responsible  for  all  torts 
committed  by  her  during  coverture,  and  the  hus- 
band must  be  joined  as  a  defendant,  and  conse- 
quently they  are  liable  for  frauds  committed  by 
her  as  for  other  personal  wrongs ;  but  when  the 
fraud  is  directly  connected  with  a  contract  with 
the  wife,  and  is  the  means  of  effecting  it,  and 
parcel  of  the  same  transaction,  the  wife  cannot 
be  responsible,  and  the  husband  cannot  be 
sued  for  it  together  with  the  wife.  Liverpool 
Adelphi  Loan  Association  v.  FairJiurst,  9  Ex. 
422  ;  2  C.  L.  B.  512  ;  23  L.  J.,  Ex.  163  ;  18  Jur. 
191. 

Action  against  a  husband  and  wife,  for  that 
she  fraudulently  represented  to  the  plaintiff  that 
a  bill  of  exchange  was  accepted  by  her  husband, 
whereby  the  plaintiff  was  iiiduced  to  discount 
the  same,  the  bill  not  having  been  so  accepted : 
— Held,  by  Erie,  C.  J.,  and  Byles,  J.,  that  these 
facts  did  not  constitute  a  cause  of  action  against 
the  husband  and  wife,  but  by  Williams  and 
Willes,  JJ.,  that  the  fraudulent  representation 
not  being  shewn  to  have  been  connected  with 
any  contract  of  the  wife's,  these  facts  did 
constitute  such  a  cause  of  action.  Wright  v. 
Leonard,  11  C.  B.,  N.  S.  258  ;  30  L.  J.,  C.  P. 
365  ;  8  Jur.,  N.  S.  415  ;  4  L.  T.  110  ;  9  W.  B.  944. 

A  husband  is  liable  in  damages  to  a  servant 


who  has  sustained  an  injury  by  riding  in  a  defec- 
tive cart  by  the  directions  of  the  wife.  Miell  v. 
English,  15  L.  T.  249. 

After  Disaolntion  of  Xarriage.] — One 

who  has  obtained  a  sentence  of  dissolution  of 
marriage  in  the  Divorce  Court  is  not  liable  to  be 
joined  in  an  action  for  a  tort  committed  by  his 
wife  during  the  coverture.  Capet  v.  PotoeU,  17 
C.  B.,  N.  S.  743  ;  34  L.  J.,  C.  P.  168  ;  10  Jur., 
N.  8,1266;  IIL.  T.421. 


VIII.    WIFE'S   BIGHTS,  PBOPEBTY,  AND 

LIABILITIES. 

1.  Wife's  Equity  to  a  Settlement. 

2.  Bower, 

a.  Of  what  Lands,  833. 
h.  How  Barred  or  Beleased,  835. 
o.  Proceedings  to  Recover,  339. 
d.  Other  Matters  Relating  to,  340. 

3.  Separate  Estate, 

a.  What  is,  and  How  Created,  343. 

b.  Restraint  on  Anticipation,  351. 

c.  Dealings  with,  359. 

d.  Liabilities  Attaching  to,  865. 

e.  Actions  by  and   Remedies  of  Married 

Women  in  Respect  of,  374, 

4.  Wife^s  Property  other    than  Separate 

Estate, 
a.  Generally,  375. 
h.  Reduction  into  Possession  by  Husband^ 

877. 
0,  Sales,  Chaiges,  and  Mortgages  of  Wife's 

Property,  881. 
d.  Acknowledgments  to   bar  Wife's    In- 
terest 

i.  Validity  of,  generally,  884. 
ii  Taking    before     Commissioners, 

886. 
ili.  Dispensing  with  Husband's  Con- 
currence, 889: 
iv.  AfiBdavit  verifying  Certificate  of 

Acknowledgment,  898. 
Y.  Certificate,  899. 
vi.  Filing,  400. 

5.  Eines  and  Recoveries, — See  FiKBS  AKD 

Becovebies. 

6.  In  other  Cases,  402. 

7.  Operatio7i  of  Divorce  on  Wife's  Property^ 

407. 

1.  Wipe's  Equity  to  a  Settlement. 

To  what  Property  it  attaches.]  — A  wife^s 
equity  to  a  settlement  attaches  only  to  property 
which  comes  to  her  husband's  hands  in  his  mari- 
tal right.  Knight  v.  Knight,  18  L.  B.,  Eq.  487  ; 
43  L.  J.,  Ch.  611  ;  22  W.  R.  792. 

If  a  testator  bequeaths  his  property  to  a  mar- 
ried v^oman,  and  makes  her  husband  his  executor, 
and  he  acts,  he  is  primarily  responsible  to  the 
estate ;  and  if  largely  indebted  to  it,  his  wife  has 
no  equity  to  a  settlement  out  of  any  part  of  it 
till  her  husband's  liabilities  to  it  are  discharged. 

A  married  woman  became  entitled  under  a 
will  to  a  considerable  share  of  residue.  No 
settlement  had  been  made  on  her  marriage. 
The  husband  became  bankrupt.  The  wife  had 
700Z.  a  year  of  her  own  from  other  sources,  on 
which  she  had  been  supporting  herself  and  four 
children.    The  husband  had  r^uced  into  posses- 
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Bion  a  portion  of  the  said  share  of  residue.  On 
farther  consideration  the  question  was  raised 
whether  the  court,  in  the  exercise  of  its  discre- 
tion, would  on  petition  by  the  wife  settle  the 
remainder  of  the  share  of  residue  upon  her  and 
her  children  : — Held,  that  the  whole  remainder 
of  the  share  of  residue  must  be  settled  by  Uie 
court  on  the  wife  and  her  children.  NiehoUon 
V.  Carline,  22  W,  R.  819. 

When  a  journeyman  caipenter  was  in  the  re- 
ceipt of  wages  not  exceeding  12«.  a  week,  and 
had  to  support  a  wife  and  six  children,  the 
court  settled  the  whole  of  an  incoming  fund, 
the  property  of  the  wife,  but  liable  to  the  extent 
of  the  husband's  interest  to  the  claim  of  a  cr^i- 
tor,  upon  the  wife  and  children.  Cordwelly  In 
re,  White  y.  Cardwell,  20  L.  B.,  £q.  644 ;  44 
L.  J.,  Oh.  746. 

A  lady  living  apart  from  her  husband  became 
entitled  to  a  fund  of  about  3,000^.  The  income 
of  this  fund,  added  to  her  present  income,  would 
make  up  her  total  Income  to  about  300Z.  a  year. 
Her  husband  was  unable  to  contribute  anything 
towards  her  maintenance  : — Held,  that  she  was 
entitled,  as  against  her  husband  and  his  incum- 
brancers, to  have  the  whole  fund  settled.  Co- 
ningUm  v.  QUliat,  46  L.  J.,  Oh.  61 ;  35  L.  T.  736  ; 
25  W.  R.  69. 

Inolnding  Children  in  Settlement.] — She  had 
two  children  by  a  former  marriage,  but  none  by 
her  present  marriage.  The  two  children  were  of 
age  and  well  provided  for,  independently  of  their 
mother : — Held,  that  they  must  be  included  in 
the  settlement,  and  that  the  court  could  not 
enter  upon  any  inquiry  as  to  their  means.     lb. 

When  a  marriea  woman  has  established  her 
equity  to  a  settlement,  the  usual  provision  for 
her  children  follows  as  a  matter  of  course, 
wholly  irrespective  of  any  other  fortune  they 
may  have,  and  her  children  by  her  former  mar- 
riage aro  within  the  equity.    lb. 

Amount  to  bo  Bottled.  1 — ^As  to  the  amount  to 
be  settled,  thero  is  no  rule  limiting  it  to  half  the 
fund ;  but  each  case  must  bo  governed  by  its  own 
special  ciroumstances.    lb. 

When  thb  husband  was  insolvent  and  had  re- 
ceived 3,000Z.  out  of  12,0002.  to  which  his  wife 
(who  was  living  apart  from  him)  had  become 
entitled  at  various  times,  the  whole  of  a  fund  of 
3,094/.  19«.  2d,  was  settled  on  her  and  her  chil- 
dren, as  against  his  mortgagees.    Jb, 

The  same  principles  are  applicable  with  regard 
to  a  wife's  equity  to  a  settlement  whether  she  is 
entitled  absolutely  to  the  corpus,  or  whether  she 
takes  a  life  interest  only,  and  the  court  will  in 
its  discretion  direct  the  whole  of  the  dividends 
on  a  fund  in  which  the  wife  has  a  life  interest 
only  to  be  paid  to  her  in  exclusion  of  the  as- 
signee in  insolvency  of  her  husband.  TaurUon 
v.  MorrU,  3  Oh.  D.  453  ;  47  L.  J.,  Oh.  721  ;  38 
L.  T.  552  ;  26  W.  R.  674.  Affirmed,  11  Oh.  D. 
779  ;  48  L.  J.,  Oh.  408  ;  27  W.  R.  718—0.  A. 

A  husband  became  insolvent  in  1861  to  a 
large  amount,  and  his  estate  paid  no  dividend. 
In  1876  his  wife  became  entitled  to  the  income 
of  property  amounting  to  5002.  a  year.  The 
court  ordered  the  whole  income  to  be  settled  on 
the  wife.    lb. 

The  court  will  not  settle  the  whole  of  a  wife's 
fund  upon  her  and  her  children  unless  the  hus- 
band is  insolvent,  or  has  been  guilty  of  gross 
misconduct,  such  as  adulteiy,  cruelty,  or  deser- 


tion. In  determining  the  proportion  of  the  fund 
to  be  settled,  the  court  is  bound  by  no  fixed  rule, 
but  will  exercise  a  judicial  discretion  according 
to  the  circumstances  of  the  case.  Suggitt^  In  re, 
3  L.  R.,  Oh.  215  ;  37  L.  J.,  Oh.  426  ;  16  W.  R. 
551. 

Whoa  BoYonionary.]— The  obligation  imposed 
upon  a  husband  suing  for  the  property  of  his 
'vme,  of  doing  equity  by  making  a  settlement, 
is  not  enforced  by  the  court  upon  the  bill 
being  filed,  nor  upon  the  decree  being  made, 
where  the  interest  is  in  reversion  (for  the  court 
only  deals  with  the  interest  in  possession)  ;  but 
the  obligation  is  enforced  when  the  property 
comes  to  be  distributed.  Osborne  v.  Morgan,  9 
Hare,  432 ;  21  L.  J.,  Oh.  318  ;  16  Jur.  52. 

The  wife's  equity  for  a  settlement  does  not  de- 
pend on  any  right  of  property  in  her,  but  rests 
on  the  control  which  courts  of  equity  exercise 
over  property  falling  under  their  dominion. 
lb. 

The  right  to  a  settlement  is  an  obligation 
which  the  court  fastens,  not  upon  the  property, 
but  upon  the  right  to  receive  it.    lb, 

Idfo  Interost  for  Boaeflt  of  Hnsbaad  and 
Wife  jointly.] — A  married  woman  has  no  equity 
to  a  settlement  out  of  property  given  for  the 
benefit  of  herself  and  her  husband  during  their 
joint  lives  and  the  life  of  the  survivor  of  them. 
Bryan,  In  re,  Godfrey  v.  Bryan,  14  Oh.  D.  516  ; 
4y  L.  J.,  Oh.  504  ;  28  W.  R.  761 ;  8.  P,,  Ward  v. 
Ward,  14  Oh.  D.606  ;  49  L.  J.,  Oh.  409  ;  42  L.  T. 
523  ;  28  W.  R.  943. 

Property  not  inelndod  in  Marriage  Settlement, 
thongh  in  Possession.]— The  fact  of  a  settle- 
ment having  been  made  of  part  of  an  intended 
wife's  personalty  on  her  marriage,  upon  trusts 
for  her  and  the  children  of  the  marriage,  does 
not  bar  her  equity  to  an  additional  settlement 
out  of  other  personal  property  belonging  to  her 
prior  to  her  marriage,  and  l^  unsettled  upon 
the  occasion  of  the  marriage,  as  against  her  hus- 
band's assignee,  if  he  is  obliged  to  resort  to 
chancery  in  order  to  reach  it.  Spirett  v.  Wil- 
lows, 3  De  G.,  J.  &  S.  293. 

Hnsband  entitled  to  nothing  by  reason  of 
Indebtedness.] — When  a  testatrix  gave  her  resi- 
due among  four,  and  appointed  the  husband  of 
one  of  them  sole  executor,  from  whom,  on  the 
accounts  being  taken,  there  wss  found  due  a 
large  balance,  which  he  was  unable  to  pay : — 
Held,  that  the  husband  being  indebted  to  the 
estate,  and  therefore  disentitled  to  receive  any- 
thing, no  equity  to  a  settlement  arose  in  favour 
of  the  wife.  Knight  v.  Knight,  18  L.  R.,  Bq. 
487  ;  43  L.  J.,  Oh.  611  ;  22  W.  R.  792. 

Where  Wife  has  already  snffioient  Provision.] 

— The  principle  of  a  wife's  equity  to  a  settle- 
ment out  of  property,  coming  to  her  husband  in 
her  right,  does  not  apply  where  she  has  already 
a  sufficient  provision  secured  to  her,  indepen- 
dently of  her  husband.  Qiaoometti  v.  Prodgerx, 
8  L.  R.,  Oh.  338 ;  28  L.  T.  432  ;  21  W.  R.  375. 
Affirming  S.  C,  14  L.  R.,  £q.  253 ;  27  L.  T. 
476  ;  20  W.  R.  868. 
On  a  marriage  in  1862,  the  parties  having  no 

Eroperty,  no  settlement  was  made  ;  but  the  hus- 
and,  at  the  wife's  request,  gave  up  an  appoint- 
ment producing  more  than  300^.  a  year.    In  the 
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same  year  the  wife's  mother  settled  f ands  pro- 
ducing about  1,000Z.  a  year  on  the  wife  for  life, 
for  her  separate  use,  with  remainder  to  the  chil- 
dren, giving  the  husband  200/.  a  year  for  life 
after  tiie  death  of  his  wife  ;  and  shortly  after- 
wards she  gave  the  wife  a  further  income  of 
above  7002.  a  year  for  her  separate  use.  The  wife 
allowed  the  husband  100/.  a  year  till  1865,  when 
they  ceased  to  live  together.  In  December,  1870, 
he  obtained  a  decree  for  restitution  of  conjugal 
rights,  and  a  separatioh  deed  was  thereupon 
executed  by  which  she  agreed  to  give  him  an 
annuity  of  300/.  a  year  and  to  maintain  their 
two  children  while  with  her,  his  rights  as  to 
her  unsettled  property  not  being  affected.  At 
this  time  the  wife  had  saved  alraut  6,000/.  out 
of  her  separate  income.  The  husband  was  not 
to  blame  in  the  disputes.  A  sum  of  6,000/. 
having  devolved  upon  the  wife  under  the  in- 
testacy of  a  relation  : — Held,  that  the  wife  was 
not  entitled  to  any  settlement  out  of  this  sum. 
lb. 
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Property  Asngiied.] — A  wife,  having  an  ab- 
solute interest  in  leasehold  property,  never  re- 
duced into  possession  by  the  husband,  joined  in 
a  letter  enabling  her  husband  to  charge  it : — 
Held,  that  she  h^l  no  equity  to  a  settlement  out 
of  arrears  of  income  as  against  his  particular 
assignees.  Carr,  In  r<?,  12  L.  R.,  Eq.  609  ;  40 
L.  J.,  Ch.  363  ;  19  W.  R.  675. 

A  trader  lived  with  hifi  deceased  wife's  sister 
as  her  husband.  In  1858  she  received  a  legacy 
of  3,000/.,  which  she  handed  over  to  him  upon 
an  agreement  that  the  money  should  be  ad- 
vanced to  and  used  by  him  in  his  business,  but 
that  as  to  2,000/.  he  should  be  a  trustee  for  her, 
and  a  settlement  should  be  executed  to  carry  out 
that  agreement.  The  money  was  accordingly 
used  by  him  in  his  business,  but  no  settlement 
was  ever  executed.  The  trader  having  gone  into 
liquidation  in  1876  : — Held,  that  inasmuch  as  by 
its  primary  destination  under  the  agreement  the 
fund  was  to  be  and  was  used  in  the  business, 
no  trust  could  be  imposed  upon  it  to  the  dis- 
advantage of  the  cremtors,  and  the  wife  could 
not* prove  in  the  liouidation  for  any  part  of  it. 
Beau%  In  re,  Coroidge,  Ex  parte,  4  Ch.  D. 
246  ;  46  L.  J.,  Bk.  17  ;  35  L.  T.  768  ;  26  W.  R. 
324. 

After  Mortgage  by  Husband  and  Wife.]— Be- 
fore her  marriage  a  lady  was  in  1839  entitled  to 
a  reversionary  interest  under  her  father's  settle- 
ment, and  to  1,904/.  consols.  The  1,904/.  was 
sold  out,  and  paid  to  the  intended  husband  pre- 
viously to  the  marriage  ;  and  he  by  a  marriage 
settlement  covenanted  to  pay  12,000/.  to  the 
trustees  for  the  benefit  of  himself  for  life  until 
bankruptcy,  and  then  for  his  wife,  with  the 
usual  limitations  in  favour  of  the  issue  of  the 
marriage.  The  lady's  father  also  covenanted  to 
pay  4,000/.  six  months  after  his  death,  to  be  held 
by  the  trustees  for  the  benefit  of  the  wife  for 
life,  the  husband  for  life,  and  the  issue  in  the 
usual  way.  The  lady's  reversionary  interest  was 
not  included.  The  husband  became  bankrupt, 
and  1,250/.  only  out  of  the  12,000/.  was  secured 
by  the  trustees  of  the  settlement.  In  1871  the 
husband  and  one  of  his  sons  assigned  to  a  mort- 
gagee all  their  right  in  the  wife's  reversionary 
interest  as  a  security  for  450/.,  and  this  assign- 
ment contained  joint  and  several  covenants  by 
the  husband  and  wife  for  payment  of  this  sum. 


The  wife's  reversionary  interest  having  fallen  in, 
the  money  was  paid  into  court  on  a  petition  by 
the  wife  asking  for  a  settlement  of  the  whole 
sum  upon  herself  and  her  children  to  the  exclu- 
sion of  her  husband  and  the  mortgagee  : — Held, 
that  neither  the  husband  nor  his  trustee  in  bank- 
ruptcy were  entitled  to  any  part  of  the  money  in 
court ;  and  the  usual  order  for  settling  the  whole 
fund  on  the  petitioner  and  her  children  was 
made,  but  without  prejudice  to  the  mortgagee's 
security.     TowTuend't  Trusts,  in  r^,  41  L.  T.  19. 

Cannot  be  waived  by  Married  Infant.] — A 

fund  in  court  belonging  to  an  infant  married 
woman  will  not  be  paid  out  to  her  husband,  as' 
she  cannot  waive  her  equity  to  a  settlement. 
D'Angihau,  In  re  (15  Ch.  D.  228)  noticed.  Ship- 
way  V.  Ball,  16  Ch.  D.  376  j  50  L.  J.,  Ch.  263  ; 
44  L.  T.  49  ;  29  W.  B.  302. 

Hniband  of  Unsound  Mind.] — The  wife  of  a 
person  of  unsound  mind  was  entitled  to  a  fund 
in  court.  An  order  was  made  in  enforcement  of 
her  equity  to  a  settlement,  directing  accumula- 
tions and  future  income  to  be  paid  to  her  sepa- 
rate use,  with  liberty  to  apply  in  chambers  for 
the  disposal  of  capital  in  a  similar  manner, 
Dixon's  Trusts,  In  re,  48  L.  J.,  Ch.  592. 

Form  of  Settlement — Ultimato  Remainder.] — 

Courts  of  equity  only  so  far  interfere  with  the 
husband's  marital  right  as  is  necessary  for  the 
purpose  of  providing  for  the  wife  and  her  chil- 
dren. Therefore,  where  a  fund  to  which  a 
husband  becomes  entitled  in  right  of  his 
wife  is  being  settled  by  order  of  the  court,  the 
ultimate  remainder  will,  as  a  rule,  be  to  the  hus- 
band absolutely,  without  reference  to  the  ques- 
tion of  survivorship.  Oroxton  v.  May,  9  L.  R.,. 
Eq.  404  ;  39  L.  J.,  Ch.  166  ;  22  L.  T.  69 ;  la 
W.  R.  373. 

When  a  wife  is  entitled  to  an  equity  to  a  set- 
tlement, the  fund  will  be  limited,  after  her 
death,  and  in  default  of  children  of  the  wife,  to 
the  husband,  whether  he  does  or  does  not  survive 
the  wife.  Walsh  v.  Wason,  8  L.  R.,  Ch.  482  ;  42 
L.  J.,  Ch.  676  ;  28  L.  T.  467  ;  21  W.  R.  554. 

Power  of  Appointment  amongst  Children.] — 
In  a  settlement  of  a  wife's  property  made  in  pur- 
suance of  her  equity  an  exclusive  power  of  ap- 
pointment by  deed  or  will  among  her  children 
ought  to  be  given  to  her  in  priority  to  the  limita- 
tions in  favour  of  the  children.  And  the  like 
power  was  inserted  in  a  case  where  the  husband 
had  by  post-nuptial  deed  covenanted  to  settle  the 
property  on  trusts  not  including  such  a  power* 
Oliver  v.  Oliver,  10  Ch.  D.  765  ;  48  L.  J.,  Ch. 
630 ;  27  W.  R.  657. 

EnfoToed  before  Further  Consideration  of  Ad- 
ministration Action.] — In  an  administration 
action,  after  judgment  but  before  further  con> 
sideration,  a  married  woman,  who  was  absolutely 
entitled  to  a  share  of  a  fund  in  court  representing- 
the  residuary  estate  of  the  testator,  presented  a- 
petition  to  enforce  her  equity  to  a  settlement : — 
Held,  that  she  was  entitled  to  an  immediate 
order,  although  the  fund  would  not  be  actually 
distributable  until  further  consideration,  and  the 
amount  of  her 'share  in  it  had  not  yet  been  ascer- 
tained. Robinson's  Settled  Estate,  In  re,  Robin- 
son V.  Robinson,  12  Ch.  D.  188  ;  48  L.  J.,  Ch.  607  : 
27  W.  R.  781, 
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Decree  direotiiig  Settlement— Death  of  Hua- 
iMUid— Kighta  of  Widow  and  Children.]— The 
positioQ  of  children  in  respect  of  their  mother*8 
eqoitj  to  a  settlement  is  sabetantially  that  of 
Tolonteers,  so  long  as  snch  settlement  is  only 
execntorj,  i.  e.  they  cannot  enforce  its  execution 
or  object  to  its  rescission,  although  she  on  her 
part  cannot  enforce  it  without  benefiting  them. 
An  executory  settlement  may  be  executed  either 
by  the  execution  of  a  formal  instrument,  or  by  a 
judicial  decision  declaring  trusts  of  the  property 
to  take  effect  at  once.  In  a  suit  instituted  to  en- 
force her  equity  to  a  settlement  of  certain  pro- 
perty, M.  obtained  a  decree  declaring  that,  sub- 
ject to  a  certain  inquiry  and  to  a  certain  direc- 
tion, the  property  ought  to  be  settled  on  her  and 
her  infant  children ;  the  husband  having  died 
before  the  decree  had  been  carried  into  effect : — 
Held,  upon  petition  by  M.,  that  she  was  not 
bound  by  the  declaration  in  the  decree,  but  was 
entitled  to  the  property  absolutely  as  against  the 
children.    Pemherton  v.  Marriott^  47  L.  T.  332. 

Death  of  Wife— Bights  of  Children.!— A  wife 
filed  a  bill  against  the  trustee  of  a  fund  to  which 
she  was  entitled,  and  her  husband,  to  enforce  her 
equity  to  a  settlement.  The  defendant  appeared, 
but  before  any  further  step  had  been  taken  in  the 
cause  the  wife  died  : — Held,  that  the  fund  was 
not  so  bound  as  to  entitle  her  children  to  enforce 
their  mother*8  equity  to  a  settlement.  Wallaee 
T.  Auldjo,  1  De  G.,  J.  &  S.  643. 


of  IniolTeat  Husband  coming  into 
Sqnity.] — The  assignee  of  an  insolvent  debtor, 
whose  wife  was  entitled  for  life  to  real  property, 
being  obliged  to  come  into  equity  to  enforce  his 
title  to  the  rents  during  the  joint  lives  of  the 
husband  and  wife,  in  consequence  of  the  legal 
estate  being  vested  in  mortgagees  : — Held,  bound 
to  make  a  provision  for  the  wife.  Sturgis  v. 
Champnrys,  5  Mylne  &  Craig,  97.  See  Clark  v. 
Cook,  3  De  O.  &  8.  333. 

Bights  of  Wife's  Creditors. ]— The  creditors  of 
a  woman  remaining  unpaid  after  her  marriage 
in  respect  of  debts  incurred  before  the  marriage 
have  a  right  to  be  satisfied  out  of  her  property, 
in  priority  to  any  equity  to  a  settlement  out  of 
it  which  she  may  possess.  Barnard  v.  Ford^ 
Carrick  v.  Ford,  4  L.  R.,  Ch.  247  ;  38  L.  J.,  Ch. 
671  ;  20  L.  T.  289  ;  17  W.  R.  478. 

Therefore  the  assignee  of  a  bankrupt  husband, 
against  whose  estate  the  wife's  debts  had  been 
proved,  has  a  right  to  set  aside  a  post-nuptial 
settlement  of  the  wife's  property ;  and  the  'mf e*s 
equity  to  a  settlement  can  only  arise  when  an 
amount  equal  to  the  amount  of  her  debts  has 
been  provided  out  of  her  estate.    Ih, 


2.  DOWEB. 

a.  Of  what  Landa. 

OaTClkiiLd  Tenure.]— The  3  &  4  Will.  4,  c.  105, 
extends  to  lands  of  gavelkind  tenure  in  Kent. 
Farley  v.  Bmham,  2  Johns.  &  H.  177  ;  30  L.  J., 
Ch.  239  ;  7  Jur.,  N.  S.  232  ;  3  L.  T.  806  ;  9  W.  R. 
299. 

Mines.]  —  Dower  is  due  of  mines  wrought 
during  the  coverture,  whether  by  the  husband  or 
by  leraees  for  years ;  whether  paying  pecuniary 
rente  or  rents  in  kind  ;  and  whether  the  mines 


are  under  the  husband's  own  land,  or  have  been 
absolutely  granted  to  him  to  take  the  whole 
stratum  in  the  land  of  others.  Stoughton  v. 
Leigh,  1  Taunt.  402. 

Semble,  that  a  widow  dowable  of  the  real 
estate  of  her  husband,  not  having  any  act  to  pre- 
clude her  from  doing  so,  may  claim  one-third 
of  the  income  of  the  proceeds  arising  from  the 
royalties  of  mines  opened  after  her  husband's  de* 
cease,  but  that  she  is  not  entitled  to  one-third  of 
the  royalties  as  corpus.  Bicken  v.  JTameTf  1 
Drew  &  8m.  284. 

Lands  Coayeyed  under  Power  of  Appointment.] 
— Where  lands  were  conveyed  by  A.  to  such  uses 
as  B.  should  by  deed  appoint ;  and  in  default  of 
and  until  appointment,  to  the  use  of  B.  in  fee  ; 
and  B.  afterwards,  in  execution  of  the  power, 
conveyed  the  lands  by  deed  of  appointment  to 
G.  in  fee  ;  and  B.,  at  the  time  of  the  appointment, 
was  married  : — Held,  that  his  wife  was  not  dow- 
able out  of  these  lands,  in  case  she  sorvived  him. 
Ray  V.  Pung,  5  B.>  &  A«  661. 

Lands  DcTised.] — ^A.,  being  seised  in  fee,  de- 
vised to  his  son  F.,  and  his  heirs  for  ever,  all  his 
houses  and  lands,  charged  with  an  annuitv  to  the 
testator's  wife  for  life,  and  if  F.  should  have  no 
children,  child,  or  issue,  the  estate,  on  the  decease 
of  F.,  to  become  the  property  of  the  heir-at-law, 
subject  to  such  legacies  as  F.  might  leave  by  will 
to  any  of  the  younger  branches  of  the  family. 
On  the  death  of  the  testator,  F.  took  possession 
of  the  lands  devised,  and  died  without  issue, 
leaving  his  widow  surviving,  who  afterwards 
intermarried  with  another  : — Held,  that  she  was 
entitled  to  dower  oat  of  the  devised  premises, 
but  with  a  cesset  executio  during  eausting  out- 
standing terms,  to  which  they  were  subject. 
Moody  V.  Xing,  10  Moore,  233 ;  2  Bing.  447. 
And  see  Buokwotth  v.  Tkirkel,  10  Moore,  236,  n. ; 
3  B.  &  P.  652,  n. ;  4  DougL  323* 

Cnstomary  Lands.] — By  the  custom  of  a  manor, 
as  settled  by  Car.  1,  the  widow  of  a  copyholder 
is  entitled  to  dower  out  of  all  the  customary 
lands  of  which  her  husband  was  tenant  during 
the  coverture,  although  he  did  not  die  tenant, 
such  lands  having  been  aliened  during  the  cover- 
ture by  the  husband  alone,  without  the  wife 
having  been  examined  in  court,  or  having  joined 
in  the  surrender.  Boe  d.  Riddell  v.  Owinnell, 
1  G.  &  D.  180 ;  1  Q.  B.,  682  ;  8.  P.,  Riddell  v. 
Jenner,  10  Bing.  29  ;  3  M.  &  Scott,  673. 

Conveyed  to  Tmstees  under  Husband's  Will.] 
— A  widow  concurred  in  a  partition  of  her 
husband's  estate,  and  released  a  moiety  allotted 
to  the  other  tenant  in  common  from  her  dower  ; 
the  other  moiety  was  conveyed  to  the  trustees  of 
her  husband's  will : — Held,  that  she  was  entitled 
to  dower  out  of  the  entirety  of  the  latter  moiety. 
Reynard  v.  Spenoe,  4  Beav.  103. 

Subject  to  Trust.] — A  husband  was  seised  in 
fee,  subject  to  a  trust  term  to  secure  life  annuities, 
and  to  pay  him  half  the  surplus  rents  : — Held, 
that  his  widow  was  entitled  to  have  her  dower 
set  out  at  once.    Sheaf  y.  Cave,  24  Beav.  269. 

As  to  Equity  of  Bedemption.] — ^The  legal 
estate  of  a  property  being  vested  in  A.,  for  the 
benefit  of  himself  and  B.  in  equal  moieties,  he 
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mortgaged  it  unknown  to  B.  B.  afterwards  paid 
off  the  mortgage,  and  had  the  legal  estate  con- 
yejed  to  him,  subject  to  such  equity  of  redemp- 
tion as  the  lands  were  subject  to : — Held,  that 
there  was  not  such  a  perfect  union  of  the  legal 
and  equitable  estate  m  B.*s  moiety  of  the  estate, 
as  to  give  his  widow  a  title  to  dower.  Knight  t. 
Fratnptonj  4  Beav.  10. 

A  party  died  in  1830,  having  Tested  in  him  a 
mor1^;age  In  fee,  and  the  lapse  of  time  and  cir- 
cumstances were  such  as  to  render  it  very  im- 
probable that  any  party  could  establish  any 
right  to  the  equity  of  redemption : — Held, 
nevertheless,  that  the  widow-  was  not  entitled  to 
dower«    Flack  v.  Longmate,  8  Beav.  420. 


Copyhold.]— A  widow  of  tenant  in  tail  of 
copyhold  is  entitled  to  her  freebench,  though 
there  is  no  custom  as  to  the  freebench  of  widows 
of  tenants  In  tail,  but  only  as  to  the  freebench 
of  widows  of  tenants  in  fee.  Doe  d.  Norfolk 
(Duke)  V.  Sanders,  3  Dougl.  303. 

The  3  &  4  Will.  4,  c.  105,-  does  not  apply  to 
freebench.  Smith  v.  Adams,  5  De  G.,  M.  &  G. 
712  ;  24  L.  J.,  Ch.  258  ;  18  Jur.  968. 

The  purchaser  of  a  copyhold  held  of  a  manor, 
the  custom  of  which  entitled  widows  of  the 
copyholders  to  freebench  in  one  moiety  of  the 
lands  of  which  their  husbands  died  seised,  and 
took  a  surrender,  but  died  before  admittance  : — 
Held,  that  his  widow  was  not  entitled  to  free- 
bench  at  law  or  in  equity.    Ih, 

Copyholds  surrendered  to  a  purchaser  to  uses 
similar  to  the  common  uses  to  bar  dower,  on 
which  surrender  the  purchaser  was  admitted  to 
hold  as  tenant  in  fee  simple,  and  continued  to 
hold  on  that  admittance  till  his  death  ;  his 
devisee  is  bound  by  the  terms  of  the  admittance, 
and  not  entitled  to  claim  as  appointee  under  the 
surrender,  so  as  to  defeat  the  widow's  right  to 
freebench.  Powdrell  v.  Jones,  2  Sm.  k  G.  407  ; 
24  L.  J.,  Ch.  123  ;  18  Jur.  1111. 

The  3  &  4  Will.  4,  c.  105,  does  not  extend  to 
copyholds.    1% 

A.,  by  a  settlement  on  his  marriage  with  B.,  in 
order  to  make  some  provision  for  B.,  in  case  she 
should  survive  him,  settled  a  copyhold  estate 
upon  himself  for  life,  with  remainder  to  B.  for 
lite  : — Held,  that  B.'s  right  to  freebench  out  of 
other  copyholds,  of  which  A.  died,  seised  and 
intestate,  was  not  barred  by  the  settlement. 
Willis  y.  Willis,  34  L.  J.,  Ch.  313. 

A  widow's  freebench  is  not  subject  to  her  de- 
ceased husband's  debts.  Spyer  v.  Hyatt,  20 
Beav.  621;  lJur.,N.  S.315. 

b.  How  Barred  or  Beloaaed. 

By  Lapse  of  Time.]— A  widow's  right  to  sue  in 
equity  for  dower  will  be  barred,  where  she  has 
not  for  upwards  of  thirty  years  taken  any 
proceedings,  either  at  law  or  in  equity,  to  have 
it  assigned  to  her.  Marshall  v.  Smith,  34  L.  J., 
Ch.  189  ;  10  Jur.,  N.  S.  1174  ;  11  L.  T.  443  j  13 
W.  E.  198. 

By  OommUsion  of  Adtdtery.] — If  a  woman 
leaves  her  husband  of  her  own  free  will,  and 
afterwards  lives  in  adultery,  she  forfeits  her 
claim  to  dower.  Hetherington  v.  Oraham,  3 
M.  &  P.  399  ;  6  Bing.  139. 

A  woman  forfeits  her  dower,  under  13  Edw.  1, 
c.  34,  by  adultery,  without  reconciliation,  even 
though  she  originally  departed  from  her  husband's 
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house  in  consequence  of  his  cruelty.  Woodward 
V.  Dowse,  10  C.  B.,  N.  S.  722  ;  31  L.  J.,  C.  P.  70 ; 
8  Jur.,  N.  S.  413  ;  9  W.  R.  870. 

8o  a  wife  forfeits  her  dower  under  13  Edw.  1, 
c.  34,  by  her  adultery,  though  it  may  have  been 
brought  about  by  the  misconduct  of  her  husband. 
Bostook  V.  Smith,  34  Beav.  57. 


Divoroe  on  ground  of  Husband*! 
duct.] — A  wife  having  obtained  a  decree  for  dis- 
solution of  marriage  in  the  Court  for  Divorce 
and  Matrimonial  Causes  on  the  ground  of  her 
husband's  misconduct : — Held,  by  so  doing  to 
have  lost  her  right  to  dower.  Frampton  v. 
Stephens,  21  Ch.  D.  164  ;  51  L.  J.,  Ch.  662 ;  46 
L.  T.  617 ;  30  W.  B.  726. 

By  Election.] — A  gift  of  a  rent-charge  out  of 
lands,  subject  to  dower,  with  power  of  distress 
to  the  widow,  with  a  devise  of  all  the  testator's 
lands  to  a  third  person,  does  not  put  the  widow, 
who  was  married  before  1834,  to  her  election. 
Dawson  v.  Bell,  1  Keen,  761  ;  1  Jur.  471. 

In  a  writ  of  dower,  in  support  of  a  plea  of  elec- 
tion by  the  widow  to  take  an  annuity  secured  to 
her  by  deed  in  lieu  of  dower,  the  tenant  proved 
a  receipt  by  the  demandant,  after  issue  joined 
and  before  trial,  of  certain  dividends  mentioned 
in  the  deed  :■ — Held,  that  this,  standing  alone, 
was  not  sufficient  evidence  to  warrant  Uie  court 
in  holding  (after  verdict  for  the  demandant) 
that  the  demandant  bad  elected  to  take  the  an- 
nuity in  satisfaction  of  her  dower.  Slatter  v. 
Slatter,  1  Scott,  82  ;  1  Bing.  N.  C.  269. 

Held,  also,  that  an  order  made  in  a  suit  in 
equity  to  which  the  tenant  was  no  party,  and 
which  contained  a  proviso  that  the  receipt  of  the 
money  by  the  demandant  should  be  without  pre- 
judice to  her  right  to  dower,  was  admissible  to 
shew  quo  animo  she  received  it.    Ih. 

A  power  to  lease  and  manage  his  real  estate, 
given  by  a  testator  to  his  trustees,  does  not,  by 
itself,  raise  an  implication  of  his  intention  to  ex- 
clude his  wife  from  dower,  so  as  to  compel  her 
to  elect.  Warhvrton  v.  Warburton,  2  Sm.  &  G. 
163  ;  23  L.  J.,  Ch.  467  ;  18  Jur.  415. 

A  married  woman  can  elect,  so  as  to  affect  her 
interest  in  real  property  without  deed  acknow- 
ledged under  3  &  4  Will.  4,  c  74,  and  where  she 
has  so  elected,  the  court  can  order  a  conveyance 
accordingly  ;  the  ground  of  such  order  being 
that  no  married  woman  shall  avail  herself  of 
fraud.  Barrow  v.  Barrow,  4  Kay  &  J.  409  ;  4 
Jur.,  N.  S.  1049. 

Whether  a  wife  electing  by  answer  to  take  her 
dower,  and  not  under  her  husband's  will,  is 
bound  by  such  election.  Johnson  v.  Ri^ihardson, 
Romilly's  Notes  of  Cases,  78. 

An  annuity  is  given  to  a  wife  in  bar  of  dower, 
which  annuity  is  to  be  applied  for  the  mainten- 
ance of  herself  and  her  children.  She  may  re- 
nounce the  annuity,  take  her  dower,  and  yet  take 
any  other  benefit  given  her  by  the  will.  Brown 
V.  Parry,  Romilly's  Notes  of  Cases,  84 ;  2 
Dickens,  685. 

A  husband  having  power  to  jointure  the  wife, 
executes  that  power  by  will,  and  dies  seised  of 
estates  over  wnich  the  power  did  not  extend  ; 
though  the  testator  did  not  express  an  intention 
that  the  wife  should  take  the  jointure  in  bar  of 
dower,  yet  she  shall  not  take  both  jointure  and 
dower,  but  shall  make  election.  Fust  v.  Futst, 
Romilly's  Notes  of  Cases,  90. 

Powers  of  or  trusts  for  sale,  created  by  will 
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oTer  real  estate,  are  not  (as  leasing  powers  haye 
'jeen  held)  inconsistent  with  a  widow's  right  to 
dower.  Bending  y.  Bending ,  3  Kay  &  J.  57  ;  26 
L.  J.,  Ch,  469  ;  3  Jnr.,  N.  S.  635. 

There  is  no  sach  role  as  that,  where  a  tes- 
tator's widow  is  entitled  under  his  will  to  what 
would  exceed  her  dower,  she  is  thereby  put  to  her 
election.    lb. 

A  widow  dowable  ont  of  her  husband's  lands, 
having  elected  to  take  an  annuity  given  by  the 
will  in  lieu  of  dower,  the  testator's  estate  being 
insufficient  to  pay  the  legacies  in  foil,  is  en- 
titled to  priority  over  the  other  legatees. 
StahUchmidt  v.  Lett,  1  Sm.&  G.  42L 

By  Deed.] — By  a  deed  to  which  husband  and 
wife  were  parties,  the  equity  of  redemption  of 
the  husband  in  lands  was  conveyed.  The 
deed  recited  that  the  husband  and  wife  had 
both  agreed  to  join  in  it,  and  that  the  wife  in- 
tended to  acknowledge  it,  in  compliance  with 
3  &  4  Will.  4,  c.  74,  and  it  was  executed  by  hus- 
band and  wife,  and  acknowled^d  by  the  wife, 
but  her  name  was  not  inserted  as  a  co-grantor, 
nor  in  the  covenants  for  title  : — Held,  thsX^  not- 
withstanding the  omission,  the  wife  had  ex- 
tinguished her  right  to  dower.  Dent  v.  Clayton^ 
33  L.  J.,  Ch.  503  ;  10  Jur.,  N.  S.  671 ;  10  L.  T. 
366  ;  12  W.  B.  903. 

In  order  to  prevent  a  widow  from  having 
dower  out  of  lands  purchased  by  her  husband, 
a  declaration  contained  in  the  deed  of  convey- 
ance that  she  shall  not  be  dowable  is  suffi- 
cient, and  the  deed  need  not-  be  executed  by 
the  husband.  Fairley  v.  JSAch^  27  L.  J.,  Ch. 
28  ;  3  Jur.,  N.  S.  1089. 

A  marriage  settlement  made  provision  for  the 
wife  out  of  real  and  personal  estate,  and  declared 
that  such  provision  was  in  lieu  of  dower  or  thirds : 
— Held,  that  the  widow  was  not  only  barred  of 
her  dower,  but  took  no  interest  in  her  intestate 
husband's  estate  under  the  statute  of  distribu- 
tions. Thompson  v.  Watts,  2  Johns.  &  H.  291  ; 
31  L.  J.,  Ch.  445  ;  8  Jur.,  N.  S.  760  ;  6  L.  T.,  817 ; 
10  W.  R.  485. 

Dower  of  a  woman,  married  after  3  &  4  Will. 
4,  c.  105,  out  of  an  estate  made  subject  to  dower 
by  that  statute,  is  not  excluded  by  a  declaration 
against  dower  contained  in  a  conveyance  prior 
to  the  act.  -FVy  v.  Noble,  20  Beav.  598  ;  24  L.  J., 
Ch.  591 ;  1  Jur.,  N.  S.  767.  Affirmed  on  appeal, 
7  De  G.,  M.  &  G.  687  ;  26  L.  J.,  Ch.  144  ;  2  Jur., 
N.  S.  128 ;  S.  P.,  Clarke  v.  Franklin,  4  Kay  & 
J.  266. 

Belease  of;  by  Widow  to  Mortgagee— Seoon- 
▼eyaaee.] — The  owner  in  fee  of  certain  lands 
died  intestate,  leaving  a  widow  entitled  to  dower 
thereout.  The  heir-at-law  executed  a  mortgage 
of  the  lands  to  secure  a  sum  of  money  advanced 
to  him  by  a  building  society.  The  widow  was  a 
party  to  the  mortgage  deed,  by  which,  "  for  the 
purpose  of  extinguishing  her  right  to  dower,"  she 
granted  and  released  the  lands  to  the  mortgagees, 
the  trustees  of  the  building  society.  It  was  pro- 
vided by  the  deed  that,  upon  repayment  of  the 
moneys  secured  thereby,  a  receipt  should  be  en- 
dorsed thereon  in  the  form  given  by  6  &  7  Will. 
4,  c.  32,  to  the  intent  that  the  deed  should  be 
vacated  and  the  property  comprised  therein  be 
revested  in  the  person  or  persons  for  the  time 
being  interested  in  the  equity  of  redemption 
therein.  The  moneys  secured  by  the  deed  having 
-been  repaid,  and  the  statutory  receipt  indorsed 


thereon  : — ^Held,  that  the  widow  was,  notwith- 
standing the  release  of  her  dower  contained  in 
the  mortgage  deed,  entitled  to  have  dower  as- 
signed to  her  out  of  the  premises  comprised  in 
the  deed.  Dawson  v.  Bank  of  Whitehaven  (6 
Ch.  D.  218)  distinguished.  Meek  v.  Chamberlain, 
8  Q.  B.  D.  31  ;  51  L.  J.,  Q.  B.  99  ;  46  L.  T.  344  ; 
30  W.  B.  228. 

Befnsal  of  Wife  to  Join  in  Seleaiing.] — ^A 
lessee,  who  was  married  in  1832,  created  a  term 
by  way  of  mortgage  of  the  lancls  comprised  in  his 
lease,  and  subsequently  acquired  the  fee.  He 
afterwards  became  bankrupt.  Subsequently,  by 
a  deed  made  between  his  assignees,  the  mortgagor 
and  the  mortgagee,  in  consideration  of  the  release 
by  the  latter  of  his  mortgage  debt,  the  fee  simple 
was  conveyed  to  the  mortgagee  freed  and  dis- 
charged from  all  equity  of  redemption.  The 
wife  of  the  mortgagor  was  joined  as  a  party  to 
the  deed  for  the  purpose  of  releasing  her  right 
of  dower,  but  she  refused  to  execute  it,  and 
after  her  husband's  death  she  filed  a  bill  to  en- 
force her  right  to  dower: — Held,  that  as  the 
widow  had  not  executed  the  deed,  the  term  was 
not  satisfied,  and  that  it  protected  the  mort- 
gagee against  her  claim  to  dower.  Anderson  v. 
Pignet,  8  L.  R.,  Ch.  180 ;  42  L.  J.,  Ch.  310 ;  27  L.  T. 
740  ;  21  W.  R.  150.  Reversing  11  L.  R.,  Eq. 
329  ;  40  L.  J.,  Ch.  199  ;  23  L.  T.  793  ;  19  W.  R. 
807. 

General  Bevise  of  Beal  Estate.] — A  general 
devise  of  real  estate  is  a  bar  to  the  widow's  dower 
under  the  Dower  Act,  s.  4,  and  a  devise  in  trust 
for  sale  and  conversion,'with  a  direction  to  pay 
an  annuity  out  of  the  proceeds  to  the  widow 
during  her  life  is  a  like  bar  under  s.  9.  Laoey  v. 
Hill,  Leney  v.  HUl,  19  L.  R.,  Eq.  346  ;  44  L.  J., 
Ch.  215  ;  32  L.  T.  48  ;  23  W.  R.  286. 

A  husband,  after  directing  his  debts  to  be  paid  by 
his  executors,  devised  his  real  and  personal  estate, 
subject  as  aforesaid,  to  trustees  upon  certain 
trusts,  being  partly  for  the  benefit  oz  his  widow  : 
— Held,  that  Uie  widow  was  deprived  of  her  right 
to  dower  by  3  &  4  Will.  4,  c.  105,  s.  9.  Rowland 
V.  Oathbertson,  8  L.  R.,  Eq.  466  ;  20  L.  T.,  938  ; 
17  W.  R.  907. 

Freebenoh.] — Freebench  can  be  barred  by  a 
mere  devise  without  a  surrender  to  the  use  of  the 
will.    Lacey  v.  I£ill,  supra, 

A  testator,  by  his  will  (made  in  1861),  devised 
all  his  real  estate  and  bequeathed  his  personal 
estate  to  trustees  upon  trusts  for  sale  and  con- 
version ;  and  he  directed  his  trustees,  out  of  the 
proceeds  of  such  sales,  to  pay  his  debts  and 
funeral  and  testamentary  expenses,  and  to  invest 
the  surplus,  and  out  of  the  income  of  the  in- 
vestments to  pay  an  annuity  to  his  widow,  and 
subject  to  such  annuity  to  stand  possessed  of  the 
investments  upon  trusts  for  the  benefit  of  his 
children.  The  testator  (who  had  married  after 
the  Dower  Act  came  into  operation)  died  entitled 
to  freeholds  and  copyholds  which  he  had  pur- 
chased. The  conveyances  of  the  freeholds  were 
not  made  to  uses  to  bar  dower,  nor  did  they  con- 
tain any  declaration  against  dower.  The  copy- 
holds had  not  been  surrendered  to  the  uses  of  nis 
will :— Held,  that  the  widow  was  barred  of  any 
right  to  dower  both  by  s.  4  and  by  s.  9  of  the 
Dower  Act.    lb. 

Held  also,  tfiat  she  was  deprived  of  any  right 
to  freebench  by  virtue  of  the  Wills  Act,  s.  3.  lb. 
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Wife  and  Husband  Jointly  Mortgaging.]— A 

wife  married  before  the  Dower  Act,  joined,  for 
the  porpose  of  releasing  her  dower,  with  her  hus- 
band in  mortgaging  his  freehold  estate  to  secure 
his  debt.  By  the  mortgage  deed  the  equity  of 
redemption  was  reserved  to  the  husband  : — Held, 
that  the  wife's  right  to  dower  was  extinguished 
in  equity  as  well  as  at  law,  and  that  she  had  no 
right  to  redeem  the  estate.  Daioso-n  v.  Bank  of 
Whitehaven,  6  Ch.  D.  218  ;  46  L.  J.,  Ch.  884  ;  37 
L.  T.  64  ;  26  W.  a  34— C.  A.  Reveraing  4  Ch. 
D.  639 ;  46  L.  J.,  Ch.  645 ;  36  L.  T.  310 ;  25 
W.  R.  582. 

Held,  also,  that  as  she  had  pledged  no  estate 
recognized  by  a  court  of  equity,  and  had  under- 
taken no  personal  liability  on  behalf  of  her  hus- 
band, she  had  no  right  in  the  character  of  a 
surety  for  his  debt  to  hare  the  value  of  her  dower 
made  good  after  his  death  out  of  the  surplus  pro- 
ceeds of  sale  of  the  property  which  had  been 
during  his  life  sold  by  the  mortgagee  under  a 
power  of  sale  contained  in  the  mortgage  deed. 


Joint  Agreement  to  execnte  Settlement.] — 

Marriage  articles  were  executed  by  a  tenant  in 
tail  in  remainder  and  his  intended  wife,  whereby 
he  agreed  to  execute,  when  he  should  become 
entitled  in  possession,  a  legal  post-nuptial  settle- 
ment to  secure  her  a  jointure  of  a  specified 
amount ;  he  subsequently  became  entitled  in 
possession,  but  died  without  executing  any  such 
settlement: — Held,  that  the  articles  were  in 
equity  a  bar  to  the  wife's  right  of  dower.  PenTie- 
father  v.  Pennefather,  6  Ir.  R.,  Eq.  171. 


of  "Third!."]— The  word  "thirds" 
is  a  general  expression  which  may  signify,  ac- 
cording to  the  intent  and  scope  of  the  instru- 
ment in  which  it  is  used,  the  interest  of  a  widow 
in  any  property,  personal  or  real,  of  her  deceased 
husband  in  case  of  his  Intestacy.  Samboume  v. 
Barry,  6  Ir.  R.,  Bq.  28. 

Marriage  Settlement.] — By  a  marriage  settle- 
ment, part  of  the  husband's  real  estates  and  of 
the  lady's  fortune  was  vested  in  trustees,  upon 
trust  to  pay  the  rents  and  iaterest  of  the  lands, 
tenements,  hereditaments,  and  premises,  stocks, 
funds,  and  securities  to  the  husband  for  life  ; 
and,  after  his  death,  to  pay  the  wife,  for  her  life, 
an  annuity,  to  be  in  full  for  her  jointure,  and 
lieu,  bar,  and  full  satisfaction  of  and  for  her 
dower  and  thirds  at  common  law,  which  she 
could  or  otherwise  might  have  or  claim  out  of, 
&c.,  "  the  said  lands,  tenements,  hereditaments, 
and  premises,  stocks,  funds,  and  securities  where- 
of or  whereunto"  the  husband,  at  any  time 
during  the  said  intended  coverture,  should  be 
seised  or  entitled  for  any  estate  of  inheritance  to 
which  dower  or  thirds  is  incident ;  and  subject 
thereto,  and  in  the  event  which  happened,  viz., 
there  being  an  only  child  of  the  marriage,  to 
7,00OZ.  for  such  child,  in  trust  for  the  husband 
absolutely : — Held,  that  the  settlement  barred 
the  wife  of  dower  and  her  distributive  share  of 
the  real  and  personal  estate  comprised  in  the 
settlement,  but  not  of  dower  or  of  her  distribu- 
tive share  out  of  or  in  the  other  real  and  personal 
estate  of  the  husband.    lb. 


o.  Prooeedinsrs  to  Beeover. 
Before  28  ft  24  Viet  e.  126.]->In  dower,  a 


I  replication  of  a  confirmatoiy  decree  of  the  Eccle- 
siastical Court  to  a  plea  ne  unques  accouple,  was 
mere  matter  of  evidence,  and  ought  to  be  pleaded. 
R^hiM  V.  CrvtcKUy,  2  WUs.  118, 122, 127  ;  8.  P., 
Ilderton  v.  Ilderton,  2  H.  Bl.  145. 

Semble,  if  a  plea  of  tender  in  dower  does  not 
contain  an  averment,  that,  from  the  death  of  the 
husband  the  tenant  had  always  been  ready  and 
willing  to  render  dower  to  the  demandant,  she 
would  not  be  deprived  of  her  right  to  recover 
damages  under  the  Statute  of  Merton,  20  Hen.  3, 
c.  1,  though  she  confessed  the  plea.  Jones  v. 
Jonei,  2  Tp*.  531 ;  2  C.  &  J.  601. 

Where  in  dower  unde  nihil  habet  it  was  sug- 
gested on  the  record  by  the  demandant,  that  her 
husband  died  seised  of  the  tenements  out  of 
which  she  claimed  her  dower,  but  the  juiy  only 
found  that  the  husband  had,  during  his  inter- 
marriage, been  seised  in  fee  : — Held,  in  an  action 
on  a  bond  of  indemnity  against  any  loss  which 
the  obligor  (the  tenant  in  the  action  of  dower) 
might  sustain  by  legal  ouster  from  any  part  of 
the  tenements,  that  damages  and  costs  paid  by 
him  to  the  demandant  could  not  be  recovered. 
lb. 

To  entitle  a  widow  to  damages  in  dower,  it 
must  be  alleged  and  proved  that  the  husband 
died  seised  of  an  estate  of  inheritance.    lb, 

A  plea  in  bar  to  a  writ  of  dower  unde  nihil 
habet  alleging  that  the  wife,  during  her  coverture, 
voluntarily  left  her  husband,  and  without  his 
consent  lived  away  from  him  in  adultery  with 
C,  is  sufficient,  without  alleging  that  she  lived 
with  C.  willingly,  and  that  she  had  been  con- 
victed of  adultery.  Hetherington  v.  Graham, 
3  M.  &  P.  399  ;  6  Bing.  139. 

In  a  writ  and  count  in  dower,  the  exact  num- 
ber of  acres  of  land  in  respect  of  which  dower  is 
demanded  is  not  material ;  in  order  therefore  to 
sustain  a  plea  alleging  that  the  tenements  men- 
tioned in  the  count  were  subject  to  an  outstand- 
ing term,  it  is  sufficient  for  the  tenant  to  shew 
that  all  the  lands  held  by  him  in  the  parishes 
named  in  the  count  are  subject  to  the  term. 
Garrard  v.  Tuek,  8  G.  B.  231  ;  13  L.  J.,  C.  P. 
338  ;  13  Jur.  871. 

On  a  plea  of  tout  temps  prist  to  a  declaration 
in  dower,  under  20  Hen.  3,  c.  1,  replication  of  a 
demand  and  refusal  to  render  dower  before  the 
writ  sued  out,  rejoinder  traversing  the  demand, 
and  issue  thereon  found  for  the  demandant ;  the 
demandant  is  entitled  to  damages  from  the  deatk 
of  her  husband,  and  not  from  the  date  of  the  de- 
mand only.  Watson  v.  Watson,  10  C.  B.  3  ;  20 
L.  J.,  C.  P.  25. 

Dower  may  be  demanded  by  another  person 
on  behalf  of  the  widow ;  and  a  demand  in  the 
presence  of  vritnesses  is  not  necessary.     lb. 

A  demandant  in  dower  is  not  entitled  to  ia- 
spection  of  the  deed  under  which  the  property 
out  of  which  she  claims  to  be  endowed  was  con« 
veyed  away  by  her  husband,  as  against  a  bon& 
fide  purchaser  for  value,  without  notice  of  the 
marriage ;  the  balance  of  authorities  being  as- 
sumed to  be  in  favour  of  the  position  that  a. 
bill  for  discovery  in  equity  could  not  be  sus- 
tained in  such  a  case.  Oomm  v.  Parrott,  3 
C.  B.,  N.  S.  47  ;  26  L.  J.,  C.  P.  279  ;  3  Jur.^ 
N.  S.  1160. 

d.  Other  Matters  Belatinsr  to. 

Bight  to— Alien.] — By  the  common  law  of 
EngUknd  an  alien  wonian,  married  to  an  English- 
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man,  ib  not  entitled  to  dower.  WalVs  eatdf  6 
Moore,  P.  C.  C.  216 ;  12  Jur.  146. 

Xarriage  in  Scotland.]  —  A  marriage  cele- 
brated in  Scotland  (but  not  between  persons 
who  go  thither  for  the  purpose  of  evading  the 
laws  of  £ngland)  will  entitle  the  woman  to 
dower  in  England.  Ilderton  y.  Ild&rton^  2  H. 
BL  145. 

Snigeet  to  Hniband'i  Chargei.] — A  widow 
has  no  right,  as  against  the  heir-at-law  of  her 
deceased  husband,  to  be  indemnified  in  respect 
of  a  mortgage  created  by  the  deceased.  Jortes  v. 
Jonei^  4  Kay  k  J.  361. 

By  3  &  4  Will.  4,  c.  104,  freeholds  and  copy- 
holds of  a  deceased  are  assets  for  the  payment  of 
his  debts ;  and  by  3  &  4  Will.  4,  c.  106,  s.  5,  all 
debts  to  which  the  land  of  a  deceased  are  subject, 
are  *^  valid  and  effectual  as  against  the  right  of 
his  widow  to  dower : " — Held,  nevertheless,  that 
the  widow's  right  to  dower  or  freebench  has 
still  priority  over  mere  creditors  of  a  deceased. 
Spyer  v.  Hyatt,  20  Beav.  621  ;  1  Jur.,  N.  S.  316. 

C<ttnpenMtion.] — ^When  land  belonging  to  an 
infant,  subject  to  his  mother's  right  of  dower, 
was  taken  by  a  railway  company,  and  the  pur- 
chase-money, as  determined  by  two  valuers,  was 
paid  into  court : — field,  that  the  dowress  was 
entitled  to  have  the  value  of  her  right  of  dower, 
as  determined  by  the  valuers,  paid  to  her  out  of 
the  fund  in  court.  Hall,  In  re,  9  L.  B.,  Eq.  179; 
39  L.  J.,  Ch.  392. 

Annuity  in  Lieu  of— Priority.] — A  widow  is  not 
entitled  to  priority  over  other  legatees  in  respect 
of  an  annuity  bequeathed  to  her  by  her  husband, 
*'  in  lieu,  bar,  and  satisfaction  of  dower,"  where 
the  only  real  estate  of  the  testator  was  conveyed 
to  him  with  a  declaration  against  dower.  Roper 
v.  Roper,  3  Ch.  D.  714  ;  35  L.  T.  156  ;  24  W.  R. 
1013. 

Aidgnment — Xinet.]  —  If  land  assigned  for 
dower  contains  an  open  mine,  a  tenant  in  dower 
may  work  it  for  her  own  benefit.  Stcm^hton  v. 
Leigh,  1  Taunt.  402. 

With  other  Lands.]  —  Dower  may  be 

assigned  of  mines,  either  collectively  with  other 
lands,  or  separately  of  themselves :  it  must  be 
assigned  by  metes  and  bounds,  if  practicable  : 
otherwise,  either  by  a  proportion  of  the  profits, 
or  separate  alternate  enjoyment  of  the  whole  for 
short  proportionate  periods.    Ih, 

Of  Ezeestiye  Dower.] — If  the  heir,  being 

of  full  age,  assigns  excessive  dower,  he  has  no 
remedy  at  law ;  if  the  sheriff  assigns  excessive 
dower,  the  heir  may  have  a  scire  facias  to  obtain 
an  assignment  de  novo ;  or  if  the  heir  under  age 
assigns  excessive  dower,  he  may  have  relief  by 
writ  of  admeasurement  of  dower.    Ih, 

Hon-Asiignment.] — If  dower  has  not  been  as- 
signed, a  widow  has  not  such  an  interest  in  her 
husband's  land,  of  which  she  was  dowable,  as  to 
render  her  immovable  from  the  parish  in  which 
such  land  lies.  Rex  v.  Northtoeald  Rassett,  4 
D.  k,  R.  276  ;  2  B.  &  C.  724. 

Out  of  ImproTed  Yalne  of  Land.] — ^Where  cus- 


tomary lands,  between  the  time  of  alienation  by 
a  husband  and  of  his  death,  have  been  improved 
in  value  by  buildings,  the  widow  is  entitled  to 
dower  according  to  their  value  at  the  time  of  his 
death,  although  one-third  remains  not  built  upon; 
and  if  the  lands  so  aliened  are,  at  the  death  of 
the  husband,  in  the  possession  of  several  persons, 
whether  by  the  immediate  act  of  the  husband  or 
the  act  of  his  alienee,  dower  must  be  assigned  as 
to  one-third  of  the  lands  of  each  of  such  pos- 
sessors. Dae  d.  Riddell  v.  Owinnell,  1  G.  £  D. 
180 ;  1  Q.  B.  682. 

Mines  Opened  after  Death  of  Husband.] — A. 

died  intestate,  seised  of  real  estates  under  which 
were  seams  of  coal,  but  no  mines  had  been 
opened  at  the  time  of  his  death.  Upon  a  bill 
being  filed  in  equity  by  his  in&nt  daughter  and 
heiress-at-law  by  her  next  friend  for  the  ad- 
ministration of  his  estate,  it  was  by  the  order  of 
the  court  declared  that  the  intestate's  widow  was 
entitled  to  dower  out  of  his  freehold  estates,  and 
it  was  referred  to  the  master  to  inquire  what 
was  due  to  the  widow  for  dower  from  the  death 
of  the  intestate,  and  the  widow  was  appointed 
receiver  of  the  rents  and  profits  of  the  estate, 
and  was  directed  to  pay  the  interest  of  a  sum 
to  be  raised  by  mortg^e,  to  retain  a  sum  for  the 
maintenance  of  the  infant,  and  to  pay  the  resi- 
due of  the  rents  and  profits  into  court  to  the 
account  'of  the  infant,  and  the  master  was 
ordered  to  prosecute  an  inquiry  directed  by  a 
decree  on  the  hearing,  respecting  the  leasing  the 
estates  for  coal  mines.  Under  an  order  of  the 
court,  the  widow,  as  receiver,  felled  t>ole8  and 
small  timber  on  the-  real  estate,  and  accounted 
for  the  proceeds  of  the  sale  in  passing  her 
accounts.  Afterwards  the  widow  again  married. 
The  master  found  it  would  be  fit  that  the 
whole  estate  should  be  let  for  coal  mines.  An 
order  was  made  approving  of  a  provisional  agree- 
ment entered  into  for  a  lease,  and  directed 
that  the  agreement  should  be  carried  out  by  a 
lease  to  be  settled  in  chambers.  A  lease  was 
afterwards  settled,  in  which  the  infant  granted 
and  demised,  and  the  widow  as  guardian,  with 
the  consent  of  her  second  husband,  granted,  de- 
mised, leased,  and  confirmed  all  the  mines  under 
the  estate,  except  within  a  certain  area  round 
a  house,  the  rents  and  royalties  (and  a  rent  or 
sum  of  42. 4«.  for  every  acre  of  the  surface  used 
for  raising  coal)  being  reserved  to  the  infant.  All 
the  covenants  were  entered  into  by  or  with  the 
infant : — Held,  first,  that  the  proceedings  which 
had  taken  place  did  not  amount  to  an  assign- 
ment of  dower.  Dieken  v.  Homer,  1  Drew,  k 
Sm.  284. 

Held,  secondly,  that  the  widow  was  entitled  in 
respect  of  her  dower  to  one-third  of  the  yearly 
income  which  had  arisen  or  might  arise  from  the 
amount  of  the  purchase  money  of  poles  and 
small  timber  cut  and  sold  under  the  direction  of 
the  court.     lb. 

Held,  thirdly,  that  as  the  lease  was  intended 
to  be  made  for  the  benefit  of  the  infant  alone, 
the  widow  was  not  entitled  in  respect  of  dower 
to  any  benefit  from  the  rents  and  profits  of  the 
mines  and  minerals  opened  and  raised  since  the 
decease  of  her  husband.    Ih, 

Held,  also,  that  until  an  assignment  the  widow 
was  entitled  to  one-third  of  the  rents  of  the  real 
estate  of  the  land,  exclusive  of  the  rents  and 
profits  of  the  mines,  but  inclusive  of  the  rents 
paid  by  the  lessees  for  any  portion  of  the  surface 
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of  the  land  used  for  the  purpose  of  the  mines. 
lb. 

3.  Sepabate  Estate. 
a.  What  Is,  and  How  Created. 

Gift  of  Personalty  for  her  own  nse.] — ^A  gift 
bj  will  by  a  husband  to  bis  wife  for  her  sole  use 
and  benefit  is  equivalent  to  a  gift  for  her  sepa- 
rate use.    V.  Lijfiey  1  Younge,  562, 

A  mother  gave  by  will  to  her  daughter,  a 
married  woman,  articles  of  plate,  china  and 
glass,  her  workboxes,  baskets,  jewels,  trinkets 
and  ormiments  of  the  person,  clothes  and  wear- 
ing apparel  "  to  and  for  her  own  use."  The  hus- 
band of  the  married  woman  subsequently  died, 
having  bequeathed  his  personalty  upon  certain 
trusts  : — Held,  that  having  regard  to  the  nature 
of  the  articles,  the  gifts  to  the  wife  by  her  mother 
might  be  considered  as  having  being  made  for 
her  separate  use.    BrymeVy  In  re^  24  L.  T.  263. 

A  legacy  given  to  a  married  woman  for  her 
<*  sole  use  and  disposal "  vests  in  her  as  separate 
estate.  JBlaful  v.  Dawes,  17  Ch.  D.  794;  50 
L.' J.,  Ch.  262  ;  43  L.  T.  751 ;  29  W.  R.  416. 

The  savings  of  the  income  of  lands  settled  to 
the  separate  use  of  a  married  woman,  and  chat- 
tels purchased  by  her  out  of  such  income,  are 
prim&  facie  her  separate  property.  The  mere 
gift  of  chattels  to  a  married  woman  residing 
with  her  husband  will  not,  in  the  absence  of 
some  expression  of  intention  by  the  donor,  enure 
for  her  separate  use,  so  as  to  displace  the  hus- 
band's marital  right  to  them,  or  withdraw  them 
from  liability  to  the  claims  of  his  creditors. 
Fitzgihhon  v.  Pike,  6  L.  R.i  Ir.  487. 

Conditional  Gift — Performance  of  Condition.] 

— A  testator  promised  his  wife  a  piano,  on  con- 
dition that  she  would  learn  to  play  it ;  the  con- 
dition was  fulfilled  : — Held,  that  this  was  a  valid 
gift  from  the  husband  to  the  wife.  Wkittaker 
V.  Wliittahery  Wkittaker,  In  re,  21  Gh.  D.  667  ; 
51  L.  J.,  Ch.  737  ;  46  L.  T.  802 ;  30  W.  R. 
787.  See  also  Parker  v.  LecJimere,  12  Ch.  D. 
256  ;  28  W.  R.  48. 

Gifts  to  Husband  and  Wife— Married  Women's 
Property  Act,  1882.]  —  Having  regard  to  the 
Married  Women's  Property  Act,  1882,  the  old 
rule  of  law  that  husband  and  wife  were  for  most 
purposes  one  person,  so  that  under  a  gift  by  will 
to  a  husbaud  and  wife  and  a  third  person  the 
husband  and  wife  took  only  one  moiety  between 
them,  the  third  person  taking  the  other  moiety, 
is  no  longer  applicable  to  such  a  gift  under  a 
will  that  has  come  into  operation  since  the  com- 
mencement of  that  act.  March,  In  re,  Afandcr 
v.  Harris,  24  Ch.  D.  222  ;  62  L.  J.,  Ch.  680 ;  49 
L.  T.  168  ;  31  W.  R.  886  j  48  J.  P.  23. 

A  testatrix,  by  her  will  dated  in  1880,  gave 
her  residuary  personal  estate  "  to  C.  J.  M.  and 
J.  H.  and  E.  his  wife  to  and  for  their  own  use 
and  benefit  absc^utely "  ;  and  appointed  *'  C. 
J.  M.  and  J.  H.  and  E.  H.  his  wife"  her 
executors.  The  testatrix  died  in  1883,  after  the 
commencement  of  the  Married  Women's  Pro- 
perty Act,  1882.  J.  H.  and  E.  H.  married  in 
1864  : — Held,  that  the  residuary  personal  estate 
was  divisible  in  thirds  and  not  in  moieties,  and 
that  E.  H.  took  one- third  for  her  separate  nse. 
lb. 

By  Ante-nuptial  Settlement.]— A  settlement 


by  a  lady  about  to  marry  of  her  property  to  trus- 
tees, for  her  own  sole  and  separate  use,  benefit, 
and  disposition,  gives  a  separate  estate.  Itay, 
Ex  parte,  1  Madd.  199. 

To  a  bill  in  equity  by  a  husband,  claiming,  in 
his  marital  right  against  his  wife  and  the  trus- 
tees of  their  marriage  settlement,  part  of  the 
furniture  of  a  house  which  was  let  furnished  at 
an  entire  rent,  the  whole  of  which  had,  from  the 
time  of  the  marriage,  been  received  by  the  wife 
for  her  separate  use,  and  seeking  to  have  the 
rent  apportioned,  the  answer  of  the  wife  set  up 
a  parol  agreement  by  the  husband,  made  before 
the  marriage,  that  the  wife  should  possess  the 
furniture  for  her  separate  use,  although  it  was 
not  included  in  the  marriage  settlement : — 
Held,  that  the  husband  had  no  equity  to  sustain 
a  suit  for  an  account  of  an  apportioned  part  of 
the  past  renta  Simmons  v.  Simmons,  6  Hare. 
352. 

The  property  of  a  married  woman,  settled  by 
an  ante-nuptial  settlement  for  her  separate  use 
for  life,  with  remainder  as  she  should  by  deed  or 
will  appoint,  with  remainder  in  failure  of  ap- 
pointment to  her  executors  or  administrators,  is 
an  absolute  settlement  for  her  sole  and  separate 
use,  without  restraint  on  anticipation,  and  vests 
in  equity  the  entire  corpus  in  her  for  all  pur- 
poses. London  Chartered  Bank  of  Australia  v. 
Levipriere,  4  L.  R.,  P.  C.  572 ;  42  L.  J.,  P.  0. 49 ; 
29  L.  T.  186 ;  21  W.  R.  513 ;  9  Moore,  P.  C.  C, 
N.  8.  426. 

A  widow  and  the  administratrix  of  her  de- 
ceased husband  (who  had  died*  intestate),  and 
entitled  to  dower  as  to  his  reid  estate,  and  to  a 
third  of  his  personal  estate,  being  about  to  con- 
tract a  second  marriage,  executed  with  her  in- 
tended husband  a  settlement  whereby  she  settled 
the  estate  she  was  so  possessed  of  and  entitled  to, 
to  her  sole  and  separate  use,  with  power  of  ap- 
pointment by  deed  or  will,  and  with  his  consent 
gave  a  letter  instructing  her  bankers  to  keep 
separate  accounts,  and  to  consider  any  private 
overdraft  by  her  on  her  own  account  secured  by 
the  administrative  deposits  in  their  hands.  At 
this  time  two  sums  of  6,000^.  and  8,000Z.  were  in 
deposit  on  such  account,  and  subsequently  various 
other  sums  were,  from  time  to  time,  paid  in  by 
her  to  the  same  account,  and  placed  at  interest 
with  the  bank,  who  allowed  her  to  overdraw  her 
private  account  on  the  strength  of  the  arrange- 
ment so  made.  By  her  will  she  executed  the 
power  of  appointment  reserved  to  her  by  the 
settlement,  and  having  at  the  time  of  her  death 
overdrawn  her  private  account  to  a  considerable 
amount,  the  bankers  claimed,  as  against  the 
parties  interested  under  the  will,  to  retain  the 
sums  so  paid  into  their  hands,  on  account  of  the 
administrative  account,  and  especially  the  sums 
of  6,000/.  and  8,000?.  so  deposited  with  them,  in 
payment  of  the  sums  due  to  them  on  account  of 
the  overdrafts  made  by  her  on  her  private  ac- 
count, and  brought  a  suit  to  enforce  such  lien  : — 
Held,  that,  whether  or  not  the  bankers  had  notice 
of  the  settlement  (which  fact  was  uncertain), 
the  letter  of  instruction  to  them  by  the  widow 
was  a  valid  execution  of  the  right  reserved  by 
her,  as  regarded  the  two  sums  of  6,0002.  and 
SfOOOl.  then  in  their  hands,  and  in  the  absence 
of  fraud  gave  the  bankers  a  lien  on  those  sums 
for  any  future  overdraft  that  might  be  made 
in  accordance  with  the  terms  of  such  letter. 
lb. 

A  trust  in  a  marriage  settlement  of  personalty 
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belonging  to  the  intended  wife,  declared  to  be 
**  only  *'  for  her,  her  ezecators,  administrators  and 
aasigns,  does  not  create  a  separate  use  in  her  in 
snch  personalty.  Sjnrett  y.  Willows^  3  De  G., 
J.  &  S.  293. 

Berival  on  Second  lUrriago.] — A  husband, 
being  entitled  in  remainder  to  an  estate  for  his 
life  in  real  property,  settled  it  during  the  joint 
lives  of  himself  and  his  wife,  for  her  separate  use 
independently  of  his  control,  and  without  power 
of  anticipation.  The  wife  subsequently  obtained 
a  diYorce,  and  married  again  without  a  settle- 
ment : — Held,  that,  notwithstanding  the  special 
drcomstanoes  of  the  case,  the  trust  for  separate 
use  and  the  restraint  on  anticipation  revived  on 
the  second  marriagel  Shafto  v.  Butler ,  40  L.  J., 
Ch.  306  ;  24  L.  T.  412  ;  19  W.  R.  595. 

By  a  marriage  settlement'  the  income  of  the 
trust  fonds  was,  during  the  life  of  L.,  to  be  for 
her  separate  use,  independently  of  the  control 
of  her  intended  husband,  and  so  that  her  receipts 
alone  diould  be  sufficient  discharges,  without 
power  of  anticipation.  The  husband  died,  and 
she  married  again: — Held,  that  the  trust  for 
separvte  use  revived  on  her  second  marriage. 
HavakeM  v.  Hubhackj  11  L.  R.,  £q.  6  ;  40  L.  J., 
Ch.  49  ;  23  L.  T.  642  ;  19  W.  R.  117. 


Tnift — ^Whon  Arising.] — By  a  post-nuptial 
settlement  made  in  pursuance  of  ante-nuptial 
articles,  certain  policies  of  insurance  on  the  life 
of  the  husband  were  assigned  to  trustees  upon 
trust  to  receive  the  money  and  pay  the  income 
to  the  wife  during  her  life  for  her  separate  use, 
independently  of  any  future  husband  whom  she 
might  many.  There  was  no  restraint  on  antici- 
pation. During  the  life  of  her  first  husband  the 
wife  made  promissory  notes  in  favour  of  the 
plaintiff,  and  the  plaintiff,  the  first  husband 
being  still  alive,  brought  an  action  claiming  a 
charge  on  the  policies  : — Held,  that  the  trust  for 
separate  use  did  not  arise  till  after  the  death  of 
the  husband,  and  that  as  the  contracts  of  a  mar- 
ried woman  can  only  be  enforced  against  pro- 
perty which  formed  part  of  her  separate  estate 
at  the  date  of  the  contract,  the  action  could  not 
be  maintained.  Oaffee,  In  re  (1  Mac.  &  G.  541), 
Molyneux'i  Egtate,  In  re  (I.  R.,  6  Eq.  411),  and 
Sturgit  v.  Corp  (13  Ves.  190)  discussed.  King  v. 
Lucas,  23  Ch.  D.  712  ;  49  L.  T.  216 ;  31  W.  R. 
904— C.  A. 

Aeoonnt  Opened  at  Bank  by  Wifo — ^Moaoys 
Paid  in  by  Hofband.] — An  account  was  opened 
at  a  bank  by  a  wife  in  her  own  name  as  an  exe- 
cutrix, the  moneys  she  received  as  such  executrix 
being  placed  to  that  account.  The  husband 
from  time  to  time  paid  in  moneys  of  his  own  to 
the  account,  cheques  being  drawn  on  it  by  the 
wife  for  the  payment  of  household  expenses. 
The  husband  died,  and  then  the  wife,  the  ac- 
count still  continuing : — Held,  that  as  the  hus- 
band had  allowed  the  account  to  be  opened  in 
the  name  of  the  wife,  and  had  from  time  to  time 
paid  in  moneys  of  his  own  to  the  account,  he 
shewed  an  intention  that,  if  the  wife  survived 
him,  whatever  was  then  remaining  to  the  credit 
of  the  account  should  form  part  of  her  estate. 
Uoyd  V.  Pughe,  14  L.  R.,  Bq.  241 ;  27  L.  T.  474. 

But,  on  appeal,  the  court  held  that  the  wife 
was  merely  the  agent  of  her  husband,  and  that 
the  money  belon^d  to  his  estate,  and  not  hers. 


8.  a,  8  L.  R.,  Ch.  88 ;  42  L.  J.,  Ch.  282  ;  28  L.  T. 
250  ;  21  W.  R.  346. 

The  uncle  of  a  married  won)^  intimated  his 
intention  to  givfe  her  10,000/.,  "  to  be  settled  as 
should  be  most  agreeable  **  to  her  and  her  hus- 
band. No  settlement  was  agreed  upon,  and, 
after  an  interval,  the  donor  paid  the  money  to  a 
separate  account  which  the  wife  had  at  a  bank. 
A  small  balance  was  spent  by  her,  but  the 
greater  portion  was  invested,  by  her  direction 
and  in  her  name,  in  securities,  which  she  subse- 
quently, without  advice,  transferred  into  her 
husband's  name.  He  continued  to  pay  the  in- 
terest to  her  separate  account  for  some  years,  but 
afterwards  clamied  to  be  entitled  to  the  secu- 
rities, jure  mariti : — Held,  that  there  was  a 
settlement  to  the  separate  use  of  the  wife,  and 
her  rights  had  not  been  abandoned.  Ckimegie 
v.  Qtm^gie,  30  L.  T.  460  ;  22  W.  R.  595.  Affunned 
on  appeal,  31  L.  T.  7  ;  22  W.  R.  783, 

Wife's  Choqne  Paid  into  Husband's  Bank.]— 
A  wife,  to  whom  a  legacy  had  been  bequeathed 
to  her  separate  use,  received  an  uncrossed 
country  banker's  draft,  payable  in  London,  for 
the  amount,  leas  the  duty,  and  she  indorsed  the 
draft,  and  handed  it  over  to  her  husband,  and 
his  bankers  received  the  amount  and  placed  it 
by  his  direction  to  his  deposit  account.  The 
husband  died  suddenly  a  few  days  afterwards. 
There  was  evidence  pointing  to  the  fact  that  the 
wife  did  not  Intend  to  give  the  draft  to  her  hus- 
band. In  an  action  against  his  executors  : — 
Held,  that  the  widow  was  entitled  to  be  paid  the 
sum  claimed.  Green  v.  CarlUl,  4  Ch,  D.  882  ; 
46  L.  J.,  Ch.  477. 

Pronch  Husband—- Pund  to  Separate  Use  of 
Wife.] — A  father  gave  his  residuary  estate  to 
trustees  upon  trust  to  pay  the  income  to  his 
daughter  for  life  for  her  separate  use,  and  after 
her  death  to  pay  the  fund  to  the  children  of  the 
daughter  as  she  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  amongst  them 
equally.  The  daughter  appointed  by  deed  the 
whole  of  the  fund  amongst  her  children,  giving 
the  plaintiff,  who  was  one  of  them,  a  specified 
sum  for  her  separate  use  absolutely.  The  plain- 
tiff, after  the  death  of  her  grandfather,  and 
before  the  date  of  the  appointment  by  her 
mother,  married  a  Frenchman  domiciled  in 
France.  He  died  before  the  date  of  the  appoint- 
ment, and  there  was  one  child  only  of  the  mar- 
riage. There  was  no  settlement  on  the  marriage, 
and  the  French  law  of  community  applied,  under 
which  the  child  became  entitled,  in  the  absence 
of  any  contrary  declaration  by  the  donor,  to 
half  the  proper^  acquired  by  her  mother  during 
the  marriage  : — Held,  that  the  plaintiff  must  be 
considered  to  have  acquired  the  appointed  fund 
from  the  date  of  the  appointment  only,  and  that 
the  fund  not  having  l)een  ac(^uired  during  the 
marriage,  did  not  become  subject  to  the  law  of 
community.  De  Serre  v.  Clarlte^  18  L.  R.,  Eq. 
587  ;  43  L.  J.,  Ch.  821 ;  31  L.  T.  161  ;  23  W.  R.3. 

Held,  also,  that  the  fact  of  the  gift  being  ex- 
pressed to  be  for  the  separate  use  was  a  suffi- 
cient declaration  to  exclude  the  law  of  com- 
munity.   Ih, 

Pnnd  Paid  to  Trustees  for  Use  of  Wife — Second 
Marriage.] — ^A  &ther  gave  his  property  to  trus- 
tees on  trust  during  the  life  of  his  son  to  pay, 
apply,  and  dispose  of  the  annual  produce  of  a 
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portion  of  it  for  the  maintenance  and  support 
of  his  son  and  his  present  or  any  fatare  wife, 
and  the  maintenance,  education,  and  support  of 
their  children,  or  any  or  either  of  them  his  son 
and  his  wife  and  children,  in  such  manner  and 
such  proportions  as  the  trustees  should  in  their 
discretion  think  fit  and  proper,  without  being 
answerable  or  accountable  to  any  person  for  the 
way  in  whic^  they  should  apply  the  same ;  and, 
after  the  death  of  his  son,  to  pay  and  apply  the 
annual  proceeds  in  like  manner  unto  and  for  the 
benefit  of  any  widow  for  life,  and  any  children 
until  they  should  attain  twenty-one  or  marry, 
and  subject  to  those  trusts  in  trust  for  the  chil- 
dren. The  son  died  in  1849,  leaving  a  wife 
and  six  children,  the  youngest  of  whom  attained 
twenty-one  in  1870.  In  1861  the  widow  married 
again.  The  settlement  made  on  the  marriage 
did  not  comprise  the  above  annual  proceeds,  and 
the  trustees  continued  to  pay  them  to  the  wife  as 
part  of  her  separate  estate  and  on  her  separate 
receipt.  The  second  husband,  who  was  living 
apart  from  his  wife,  claimed  to  be  entitled  to 
the  income  during  her  life : — Held,  that  the 
trustees  had  a  discretion  to  pay  the  wife  the  in- 
come for  her  separate  use.  Austin  v.  Austin, 
Austin  V.  Boyoe,  4  Gh.  D.  233  ;  46  L.  J.,  Ch.  92  ; 
36  L.  T.  96 ;  25  W.  R.  346. 


Gift  for  Separate  Uie,  Semainder  Orer— : 
due  for  Separate  Uie.] — Gift  by  will  of  a  fund 
to  trustees  for  A.,  a  widow,  for  life,  for  her  sepa- 
rate use,  with  remainder  over,*  followed  by  a  gift 
of  the  residue  to  A.  for  her  own  sole  use  and 
benefit  absolutely.  A.  subsequently  married 
again  : — Held,  that  the  marital  right  of  the  hus- 
band in  the  residue  was  excluded.  Tarsey,  In 
re,  1  L.  R.,  Eq.  561  ;  35  L.  J.,  Ch.  452  ;  14  L.  T. 
15  ;  14  W.  R.  474. 

Policy  of  Insuraaoe.] — A  husband  effected  a 
policy  for  the  benefit  of  his  wife  and  children 
under  the  Married  Women's  Property  Act,  1870. 
The  husband  died  insolvent,  and  the  wife  being 
in  poor  circumstances,  so  that  the  income  of  the 
policy  moneys  was  not  sufficient  to  support  her 
and  the  children,  the  moneys  were  distributed  as 
if  the  husband  had  died  intestate.  Mellor*s 
Policy  Trusts,  In  re,  7  Ch.  D.  200  ;  47  L.  J.,  Ch. 
246  ;  26  W.  R.  309. 

A  husband  effected  a  policy  for  the  benefit  of 
his  wife  and  children  under  the  Married  Women's 
Property  Act,  1870,  and  died  insolvent.  His 
wife  and  one  child  of  the  marriage  predeceased 
him.  Upon  a  petition  by  his  surviving  children, 
under  the  10th  section  of  the  act,  for  the  appoint- 
ment of  a  trustee  of  the  policy-money  and  for  a 
declaration  as  to  the  rights  of  the  petitioners  : — 
Held,  that  the  court  had,  under  that  section,  no 
jurisdiction  to  do  more  than  make  the  order  ap- 
pointing a  trustee ;  but  since  under  the  policy 
there  was  a  trust  either  for  the  wife  for  life  with 
remainder  to  the  children,  or,  in  the  alternative, 
for  the  wife  and  children  as  joint  tenants,  the 
order  was  directed  to  be  prefaced  with  an  ex- 
pression of  opinion  that  the  wife  took  no  interest 
and  that  the  surviving  children  took  as  joint 
tenants.  MeUor's  Policy  Trusts,  In  re  (6  Ch.  D. 
127  ;  7  Ch.  D.  200),  not  followed.  Adams'  Policy 
Trusts,  In  re,  23  Ch.  D.  626  ;  62  L.  J.,  Ch.  642  ; 
48  L.  T.  727  ;  3X  W.  R.  810. 

Semble,  a  policy  effected  by  a  husband  under 
8.  10  of  the  Married  Women's  Property  Act, 
1870,  "for  the  benefit  of  his  wife  and  children," 


should  be  read  in  conjunction  with  that  section, 
and  should,  by  virtue  of  the  words  "separate 
use"  in  the  section,  be  construed  as  giving  the 
wife  a  life  interest  only,  with  remainder  to  the 
children.  lb.  See  also  45  &  46  Vict.  c.  75,  s. 
11. 

Mixed  Fnud.]— A  testatrix  bequeathed  to  a 
married  woman  by  name,  describing  her  as 
married,  a  reversionary  share  of  a  fund  of  mixed 
real  and  personal  estate,  expectant  on  a  life 
interest.  The  will  declared  that  every  gift 
thereby  made  to  a  married  woman  should  be 
for  her  separate  use,  without  power  of  anticipa- 
tion, and  that  her  receipts  alone  should  be  good 
discharges  for  the  same.  The  tenant  for  life 
died  in  the  lifetime  of  the  testatrix,  who  never- 
theless did  not  alter  her  will.  The  married 
woman's  share  of  the  residue  being  represented 
by  a  sum  of  cash  standing  in  court,  uninvested, 
upon  petition  by  the  married  woman  to  have  the 
cash  paid  out  to  her,  upon  her  separate  receipt : 
— Held,  that  she  was  so  entitled.  Croughton, 
In  re,  8  Ch.  D.  460 ;  47  L.  J.,  Ch.  795  ;  38  L.  T. 
447  ;  26  W.  R.  674. 

Sent-charg^.J — ^A  married  woman,  entitled 
under  her  mamage  settlement  to  a  rent-charge 
for  life  for  her  separate  use,  made  a  will  opera- 
tive to  pass  separate  estate,  became  a  lunatic, 
survived  her  husband,  and  died  without  having 
republished  her  will  or  made  another.  Her 
rent-charge  was  accumulated  by  her  husband 
during  his  life  to  the  amount  of  13,0001.,  which 
sum  on  his  death  was  handed  over  to  the  trustee 
of  the  marriage  settlement.  The  rent-charge 
and  the  income  of  the  13,0002.  were  both  accu- 
mulated by  the  trustee  after  the  husband's 
death  : — Held,  that  the  13,0002.  and  all  accumu- 
lations passed  under  the  will ;  but  that  the  rent- 
charge  payable  after  tiie  death  of  the  husband 
did  not  pass.  Wilson,  In  re,  Menteath  v.  Cbmo- 
Ml,  26  W.  R.  848. 

The  will  purported  to  be,  but  was  not,  in  exer- 
cise of  a  power  of  appointment ;  the  fund  pur- 
ported to  be  appointed,  except  so  much  as  passed 
as  separate  estate,  fell  into  the  general  residue  : 
— Held,  that  the  fund  which  passed  by  the  will 
was  liable  to  the  costs  of  letters  of  administra- 
tion with  the  will  annexed.    lb. 

Earnings  of  Wife— 88  ft  84  Vict  o.  98,  i.  1.1 
— ^A  woman  in  1855  entered  the  service  of 
a  man  as  housekeeper  in  a  house  which  was 
in  his  occupation  but  was  not  his  ordinary  place 
of  residence.  He  shortly  afterwards  engaged  to 
marry  her.  In  1861  she  commenced  the  business 
of  preserving  fruit,  which  was  •  begun  upon  a 
smail  scale,  but  g^radually  became  a  large  whole- 
sale business.  It  was  carried  on  by  her  in  her 
own  name ;  she  kept  a  separate  banking  account ; 
and  he  admitted  that  it  was  her  own  business, 
and  was  managed  solely  by  her,  though  he  some- 
times assisted.  In  1874  he  married  her.  After 
the  marriage  the  business  was  carried  on  by  her 
as  before,  in  her  maiden  name ;  her  husband 
resided  in  the  house  where  it  was  carried  on,  but 
it  did  not  appear  that  he  took  any  further  part 
in  it  than  he  had  done  before  the  marriage.  He 
shortly  afterwards  died  intestate: — Held,  that 
the  stock-in-trade  and  capital  of  the  business 
belonged  to  the  widow,  and  were  not  part  of  the 
husband's  estate.    Ashworth  v.  Outram,  5  Ch. 
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D.  923 ;  46  L.  J.,  Ch.  687 ;  37  L.  T.  85  ;  26  W.  R. 
896-— G.  A.    Affirming  36  L.  T.  400. 

8emble,  that  the  Married  Women's  Property 
Act,  1870,  8. 1,  applies  not  only  to  the  earnings 
of  a  separate  business  carried  on  by  a  married 
woman,  but  also  to  the  business  and  stock-in- 
trade  from  which  the  earnings  are  made,    lb. 

The  separate  estate  of  a  married  woman  in 
earnings,  under  the  Married  Women's  Property 
Act,  1870,  becomes  upon  her  death  equitable 
assets  and  diyisible  amongst  her  creditors  pari 
passu,  so  that  her  executor  has  no  right  to  retain 
in  full  his  own  debt  thereout.  Poole^  In  re, 
Thompson  y.  Bennett,  6  Ch.  D.  739  ;  46  L.  J., 
Ch.  803  ;  37  L.  T.  119  ;  25  W.  R.  862. 

Business  earned  on  "separately''  firom  the 
Husband.] — A.,  a  butcher  (not  within  the.  city 
of  London),  was  removed  to  the  workhouse 
infirmary  suffering  from  delirium  tremens.  A 
friend  lent  his  wife  sums  of  money  to  enable 
her  to  purchase  meat  wherewith  to  carry  on  the 
business  for  the  support  of  her  family.  She  con- 
tinued to  do  so  for  several  months,  her  husband 
on  his  return  from  the  infirmary  not  interfering, 
and  residing  for  part  of  the  time  in  an  upper 
room  of  the  house.  Meat  which  had  been  so 
purchased  by  the  wife  was  seized  in  execution 
for  a  debt  of  the  husband  ;  and  upon  an  inter- 
pleader summons  the  county  court  judge  held 
that  the  case  was  not  within  the  Married 
Women's  Property  Act,  1870  (33  &  34  Vict. 
c.  93).  Upon  appeal  to  a  Divisional  Court,  it 
being  agreed  that  the  court  should  draw  infer- 
ences from  the  facts  stated  : — Held,  that  the  case 
disclosed  such  a  separate  trading  by  the  wife  as 
to  warrant  them  in  holding  that  the  goods  seized 
were  the  property  of  the  wife.  Lovell  v.  Newton, 
4  C.  P.  D.  7  ;  39  L.  T.  609  ;  27  W.  R.  366. 

A  wife  conducted  the  business  of  a  lodging- 
house  keeper  at  two  houses,  one  of  which  be- 
longed to  her  husband,  the  other  being  settled 
to  her  separate  use  : — Held,  that  he  might  per- 
mit her  to  appropriate  the  net  profits  of  both 
houses  to  her  separate  estate.  Lumley  v.  Timms, 
28  L.  T.  608  ;  21  W.  R.  494— L.  J. 

If  a  husband  takes  such  a  part  in  his  wife's 
business  as  to  make  himself  personally  liable, 
the  business  is  not  carried  on  separately  from 
the  husband,  within  the  meaning  of  33  &  34 
Vict.  c.  93.  Laporte  v.  Cotttiok,  31  L.  T.  434  ; 
23  W.  R.  131. 

A  separate  business  may  be  carried  on  by  a 
wife  wnile  residing  with  her  husband.    lb. 

Share  under  Intastaoy — Personal  Estate  above 
«MW.]— The  limit  of  2001.  fixed  by  s.  7  of  the 
Mamed  Women's  Property  Act,  1870,  applies 
only  to  money  coming  to  the  married  woman 
by  ''  deed  or  will,"  and  not  to  personal  estate  to 
which  she  may  have  become  entitled  as  next  of 
kin  of  an  intestate ;  consequently  such  persona] 
estate,  whatever  may  be  its  amount  or  value, 
belongs,  where  unaffected  by  any  settlement,  to 
her  for  her  separate  use,  and  may  be  transferred 
or  paid  to  her  upon  her  separate  receipt,  without 
the  necessity  of  any  examination.  VoMj  In  re, 
Xing  V.  Vots,  13  Ch.  D.  504 ;  42  L.  T.  78 ;  28 
W.  R.  666. 

Quaere,  whether  the  8th  section  does  not  apply 
to  corpus,  as  the  *'  rente  and  profits "  therein 
mentioned  are  not  limited  to  those  arising  during 
the  life  of  the  married  woman.    lb. 


In  Lands— 88  ft  84  Vict.  o.  98,  s.  8.  j—To  a  de- 
claration for  trespass  to  land,  for  the  wrongful 
conversion  of  goods,  and  for  an  assault ;  the  de- 
fendant pleaded,  first,  to  the  first  count,  that  the 
plaintiff's  wife  was  seised  for  her  life  of  the  land, 
and  being  so  seised  was  married  to  the  plaintiff, 
whereby  her  estate  in  the  land  beotme  vested  in 
her  and  the  plaintiff  in  her  right ;  and  after- 
wards by  deed  duly  acknowledged  he  and  his 
wife  granted  the  land  to  E.,  his  heirs  and  assigns, 
to  hold  the  same,  during  the  life  of  the  wife, 
unto  E.,  his  heirs  and  assigns,  to  the  use  of  the 
wife  and  her  assigns,  to  the  intent  that  she  and 
they  should  receive  the  rents  for  her  sole  and 
separate  use ;  that  afterwards  the  wife  let  the 
land  to  the  defendant,  and  he  entered  and  occu- 
pied under  that  lease,  and  that  the  alleged  tres- 
passes are  his  entry  upon  and  occupation  of  the 
land  under  the  terms  of  the  lease.  Secondly  and 
thirdly,  similar  justifications  to  the  counts  for 
trover  and  assault : — Held,  good  pleas,  inasmuch 
as  in  equity  the  plaintiff  h^  no  more  right  than 
a  mere  stranger  to  interfere  with  the  wife's 
lessee.  Allen  v.  Walker,  5  L.  R.,  Ex.  187  ;  39 
L.  J.,  Ex.  163  ;  22  L.  T.  610. 

A  devise  of  real  estate  to  trustees  for  an  un- 
married woman  for  life  for  her  separate  use,  and 
after  her  death  to  convey  to  her  husband,  with  a 
gift  over  in  the  event  of  her  dying  immarried, 
vests  the  remainder  in  fee  in  the  first  person  she 
may  marry ;  and  a  title  accruing  under  such  a 
devise  will  be  forced  on  an  unwilling  purchaser. 
Ra4ford  v.  WUIU,  7  L.  R.,  Ch.  7  ;  41  L.  J.,  Ch. 
19  ;  25  L.  T.  720. 

A  wife  having  an  estate  tail  settled  to  her 
separate  use  without  power  of  aQticipation  aa  to 
the  income  may  by  a  disentailing  deed  enlarge 
her  estate  tail  into  a  fee  simple,  and  limit  the  fee 
to  her  separate  use,  with  a  power  to  dispose  of  it 
so  as  to  defeat  her  husband's  title  by  the  curtesy, 
notwithstanding  the  bankraptcy  of  her  husband. 
Cooper  V.  Macdonald,  7  Ch.  D.  288  ;  47  L.  J.,  Ch. 
373  ;  38  L.  T.  191 ;  26  W.  R.  377— C.  A. 

East  India  Company's  Tmst  Fund.] — Under  a 
trust  deed  providing  pensions  to  be  paid  for  the 
maintenance  of  widows  and  children  of  clerks 
in  the  East  India  Company's  service,  and  stipu- 
lating that  any  recipient  of  a  pension  who  should 
dispose  of  or  incumber  it  should  lose  all  right 
to  such  pension,  a  widow  became  entitled  to  a 
pension.  She  married  a  second  husband,  who 
claimed  to  be  entitled  to  the  pension  in  his  marital 
right : — ^Held,  that  the  pension  provided  for  the 
petitioner  was  intended  by  the  trust  deed  to  be 
lor  her  separate  use,  and  the  money  was  ordered 
to  be  paid  to  her  upon  her  sole  receipt.  Beacock^ti 
Trvets,  In  re,  10  Ch.  D.  490  ;  48  L.  J.,  Ch.  265  ; 
39  L.  T.  661 ;  27  W.  R.  600. 


:s  of  Separate  Estate.] — The  savings  of  a 
married  woman's  separate  estate,  like  the  income 
itself,  become  her  separate  estate  in  equity. 
Ihincan  v.  Caehin,  10  L.  R.,  C.  P.  664  ;  44  L.  J., 
C.  P.  396  ;  32  L.  T.  497 ;  23  W.  R.  561. 

Furniture  was  settled  upon  a  married  woman 
to  her  separate  use,  and  with  money,  also  her 
separate  property,  she  from  time  to  time  renewed 
such  as  wore  out.  The  whole  was  seized  by  the 
sheriff  for  a  debt  of  her  husband  : — Held,  that, 
as  a  court  of  equity  would  under  the  circum- 
stances have  restrained  the  sheriff  from  selling 
the  accretions  as  well  as  the  original  furniture,  a 
court  of  law,  upon   an  interpleader  summons. 
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mnst  take  notice  of  the  equitable  claim  of  the 
wife*s  trustee,  and  direct  the  sheriff  to  withdraw. 
2  b, 

Shares  were  settled  on  a  married  woman  for 
life  with  remainders  over.  At  the  request  of  the 
trustees,  who  had  no  money  ayailable  for  the  pur- 
pose, she  advanced  sums  out  of  her  separate  estate 
for  the  payment  of  calls  on  the  shares.  On  her 
death  a  bill  was  filed  by  her  legal  personal  repre- 
sentative, claiming  a  Hen  on  the  shares  for  the 
amount  advanced,  together  with  interest  lErom 
her  death : — Held,  that  he  was  entitled  to  have 
the  amount  advanced  and  interest  raised  by  sale 
of  the  shares.  Tkidd  v.  Moorhouw^  19  L.  R.,  £q. 
69  ;  32  L.  T.  8  ;  23  W.  R.  155. 

The  savings  of  an  annual  allowance  for  her 
separate  maintenance,  paid  to  the  wife  of  a 
lunatic  living  apart  from  her  husband,  under 
an  order  in  lunacy,  are  her  separate  property, 
although  the  order  does  not  expressly  state  that 
the  allowance  is  for  her  separate  use.  Tharp,  In 
goods  of,  3  P.  D.  76  ;  38  L.  T.  867  ;  26  W.  R.  770 
— C.A. 

In  Scotland.  ]—iS^^  43  &  44  Vict.  c.  26,  and  44 
&  46  Vict.  c.  21. 

b«  Beatraint  on  Anticipation, 

How  Created.] — A  father  gave  real  and  per- 
sonal property  to  trustees  for  his  daughter,  and 
directed  that,  if  she  should  marry,  it  should  be 
80  settled  that  she  might  enjoy  the  income 
during  her  life  for  her  separate  use  : — Held,  that 
the  trust  for  the  separate  use  during  life,  being 
menely  executory,  should  be  carried  into  execu- 
tion with  a  restraint  upon  anticipation.  Dvnnill, 
In  re,  6  Jr.  R.,  Eq.  322. 

By  a  settlement,  a  jointure  was  granted  to  K., 
"  without  the  power  of  anticipation  " — "  the  sole 
and  separate  receipt  of  E.  to  be  a  complete  and 
only  discharge  for  each  gale  : " — Held,  that  E. 
took  an  estate  to  her  sole  and  separate  use,  with 
a  restraint  on  anticipation.  MotynevXy  In  re,  6 
Jr.  R.,  Eq.  411. 

By  settlement,  a  jointure  was  limited  to  the 
sole  and  separate  use  of  E.  in  case  she  should 
survive  M.,  her  intended  husband,  with  a  re- 
straint on  anticipation : — Held,  that  such  limi- 
tation referred  as  well  to  the  thcii  intended 
marriage  as  to  every  future  coverture,  so  as  to 
prevent  her  from  incumbering  or  otherwise 
dealing  with  the  jointure  during  her  life.    lb, 

A  testator  bequeathed  his  property  to  trustees 
upon  trust  to  pay  a  third  of  the  income  arising 
from  it  to  G.  during  the  whole  of  her  natural 
life  free  from  her  debts  or  engagements,  whether 
any  such  might  be  contract^  by  herself  or  any 
husband  or  husbands  whom  she  might  marry : — 
Held,  that  these  words  imported  a  restriction  on 
anticipation,  and  consequently,  that  a  chaigc  on 
her  annual  income  created  by  her  in  favour  of 
certain  creditors  of  her  husband  could  not  be 
sustained.     Mliite  v.  Ilerrich,  21  W.  R.  464. 

Absolute  Gift,   not   prodnoing   Income.] — ^A 

clause  restraining  anticipation  does  not  apply 
to  an  absolute  gift  of  a  fund  or  cash  not  pro- 
ducing income.  Crovghton,  In  re,  8  Ch.  D.  460 ; 
47  L.  J.,  Ch.  796  ;  38  L.  T.  447  ;  26  W.  R.  674. 

Beal  Estate.  ]— A  real  estate  may  be  devised 
to  a  married  woman,  in  fee-simple,  for  her 
separate  use,  yet  in  such  a  manner  as  to  disable 


her,  during  the  coverture,  from'making  any  sale, 
mortgage,  charge,  or  incumbrance  to  tsk.Q  effect 
against  it  during  her  life,  or  during  her  coverture. 
Bagget  v.  Meux,  1  Collyer,  138  ;  13  L.  J.,  Ch.  228 ; 
8  Jur.  391. 

A  court  of  equity  will  give  effect  during  cover- 
ture to  a  clause  in  restraint  of  alienation,  annex- 
ing a  gift  to  a  married  woman  for  her  separate 
use,  whether  the  subject  of  the  gift  is  real  or 
personal  estate,  or  whether  it  is  in  fee  or  only 
for  life.  Bagget  v.  Meux,  1  Ph.  627  ;  16  L.  J., 
Ch.  262. 

General  Beetraint— Receipt  Clanicl^A  tes- 
tator  bequeathed  property  to  trustees  Drom  time 
to  time  during  the  life  of  B.  (a  married  woman), 
to  pay  the  clear  rents,  interest,  dividends,  &c., 
unto  such  person  or  persons,  for  such  intents  and 
purposes  as  she  by  any  writing  should  appoint^ 
but  not  by  way  of  assignment  or  other  anticipa- 
tion ;  and,  in  default  of  appointment,  into  her 
proper  hands,  for  her  sole  and  separate  use,  her 
receipts  or  those  of  her  appointees  to  be  good  dis- 
charges to  the  trustees : — Held,  that  the  general 
limitation  in  default  of  appointment  did  not 
enable  B.  to  anticipate ;  and  that  the  case  did 
not  depend  on  the  form  of  the  receipt  dause. 
Brovm  v.  Bamford,  1  Ph.  620  ;  15  L.  J.,  Ch.  361 ; 
10  Jut.  447. 

Bevertionary  Interest  in  Personalty.^ — ^By  an 
ante-nuptial  agreement,  a  fund  belongmg  to  a 
wife  was  agreed  to  be  settled  to  her  own  use, 
exclusive  of  her  husband,  but  it  was  to  go  to  the 
husband  if  he  survived  : — Held,  that  the  wife^s 
contingent  interest  in  the  fund  after  the  coverture 
accrued  to  her  under  the  settlement,  and  therefore 
she  could  not  dispose  of  it,  as  being  within  the 
exception  contained  in  20  &  21  Vict.  c.  67,  s.  4. 
Clarke  v.  Green,  2  H.  &  M,  474  ;  11  Jur.,  N.  S, 
851;  13  L.  T.  38. 

Validity  of  Sestraint.]— A  widow,  having 
under  her  marriage  settlement  a  power  of  ap- 
pointment amongst  the  children  of  the  marriage, 
executed  the  power  by  giving  to  one  of  her  five 
daughters,  who  was  married,  a  fifth  share  of  tho 
fund  for  her  separate  use,  independently  of  her 
then  or  any  future  husband,  but  without  power 
of  anticipation  ;  and  after  her  decease  as  she 
should  generally  by  deed  or  will  appoint,  and  in 
default  of  appointment,  for  her  executors  and 
administrators  absolutely : — Held,  that  the  whole 
appointment  was  not  void,  and  that  it  was  a  valid 
execution  of  the  power,  except  as  to  the  restraint 
upon  anticipation,  but  that  the  attempted  re- 
straint upon  anticipation  was  ineffectual  and  void. 
Teague,  In  re,  10  L.  R.,  Eq.  564 ;  22  L.  T.  742. 

Under  an  ante-nuptial  settlement,  by  which 
the  husband  had  a  power  of  appointing  a  sum  of 
money  among  the  children  of  the  marriage,  he 
appointed  the  fund  to  the  separate  use  of  a 
married  daughter,  with  a  restriction  against 
alienation  ; — Held,  that  the  appointment  to  the 
separate  use  of  his  daughter  was  valid,  discharged 
of  the  restraint  upon  alienation,  which  was  too 
remote  and  void.  Ounynghame,  In  re,  1 1  L.  R., 
Eq.  324;  40  L.  J.,  Ch.247;  24L.T.124;  19  W.  R. 
381. 

Bequest  of  a  fund  in  trust  for  A.  for  life,  and 
after  her  death  in  trust  for  her  children  living  at 
her  death,  and  the  issue  then  living  of  any  child 
then  dead,  in  equal  shares,  the  issue  to  take  their 
parent's  share;  any  legatees,  being  females, to 
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tees   might   recover   it  from  the  pawnbroker. 
Worinop  V.  Benaui,  21  W.  R.  684. 


take  for  their  sole  and  separate  nse  without 
power  of  anticipation.  A.  sarvived  the  testator 
and  died  leaving  two  married  daughters  who 
were  bom  in  the  testator's  lifetime  : — Held, 
relnctantly  following  previous  decisions,  that  the 
restraint  on  anticipation  was  void  as  infringing 
the  rule  against  perpetuities,  and  that  the 
daughters  were  accordingly  entitled  to  have  the 
fund  paid  to  them  in  moieties,  on  their  separate 
receipts,  discharged  from  such  restraint.  Ridley y 
In  rcy  BueUon  v.  Hay,  11  Ch.  D.  645  ;  48  L.  J., 
Ch,  663  ;  27  W.  R.  627. 

Xffiwt  of— Prevents  Alienation.]  — ^When  a 
f  and  producing  income  is  given  absolutely  to  a 
married  woman,  and  the  gift  is  followed  by  a 
restraint  on  anticipation,  the  married  woman  is 
prevented  from  alienating4^he  fund  during  cover- 
ture. Ellis,  In  re,  17  L.  R.,  Eq.  409  ;  43  L.  J., 
Cb.  444  ;  22  W.  R.  448. 

A  testatrix,  by  her  will,  gave  to  a  married 
woman  500^  consols  ;  and  by  a  codicil  directed 
that  all  gifts  and  provisions  (whether  absolute 
or  limited)  thereby  or  by  her  will  made  for  any 
female  should  be  for  her  separate  use,  and 
^whilst  she  should  be  under  coverture)  without 
any  power  of  anticipation.  The  executor  trans- 
ferred the  fund  into  court  under  the  Trustee 
Relief  Act,  and  the  married  woman  presented  a 
petition  for  a  transfer  of  the  fund  to  herself  : — 
Held,  that  she  coidd  only  have  the  income  paid 
to  her  during  her  coverture.    Ih, 

A  testatrix,  by  her  will,  dated  in  1875,  gave  all 
her  real  and  residuary  personal  estate  to  trustees, 
upon  trusts  for  sale  and  conversion,  and,  after 
payment  of  her  debts,  to  raise  the  sum  of  4,5002., 
and  to  invest  the  same,  and  to  stand  possessed  of 
the  investments  and  the  annual  income  arising 
therefrom  upon  trust,  as  to  the  annual  income  of 
the  trust  fund,  to  pay  the  same  to  R.  for  life,  and 
from  and  after  his  decease  upon  trust  to  pay 
certain  legacies,  and  as  to  1,6002.  remaining  part 
of  the  trust  fund  of  4,500/.,  in  trust  for  and  to 
My  t^e  same  to  E.  for  her  sole  and  separate  use. 
The  testatrix  declared  that  the  interest  which 
any  female  might  take  under  her  will  should  be 
for  her  sole  and  separate  use,  independent  of  any 
husband,  "  and  without  power  to  anticipate  the 
same,  and  for  which  her  receipt  alone  shall  be  a 
sufficient  discharge."  E.  married  in  1870.  The 
sum  of  1,5002.  was  invested  by  the  trustees  upon 
mortgage  at  5  per  cent,  per  annum.  The  question 
was  whether  E.  was  entitled  to  have  the  capital 
as  well  as  the  interest  of  the  l^^acy  paid  to  her 
at  once,  or  as  soon  as  the  moneys  secured  by  the 
mortgage  could  be  called  in,  notwithstanding 
her  coverture : — Held,  that  a  restraint  upon 
alienation,  in  the  case  of  property  g^ven  to  a 
married  woman  absolutely  for  her  separate  use, 
was  effectual  to  prevent  her  from  disposing  of  it 
during  the  coverture,  and  that  this  rule  applied 
whether  the  restraint  were  expressed  to  be  of 
'^anticipation**  or  "alienation,**  and  whether 
the  fund  produced  income  or  not ;  consequently, 
the  trustees  would  not  be  justified  in  paying  the 
fund  over  to  the  married  woman,  and  the  court 
oonld  not  properly  direct  them  to  do  so.  Bourn, 
In  re,  O  'Malloran  v.  King,  49  L.  T.  165. 

Wifo  cannot  Pledge.] — ^A  woman  on  her 

marriage  settled  furniture  on  trustees  to  allow  her 
to  nse  it  during  life,  and  to  dispose  of  it  by  will  or 
deed  to  operate  after  death: — Held,  that  she  had 
no  power  to  pledge  the  furniture,  and  her  trus- 
TOL.  IV. 


Sequestration.] — By  marriage  settlement 

in  1856,  property  was  settled  to  the  separate  use 
of  the  wife  for  life,  without  power  of  antici- 
pation, with  remainders  over.  In  1866,  the  wife 
left  her  husband,  and  he  instituted  a  suit  against 
her  in  the  Divorce  Court  for  restitution  of  con- 
jugal rights.  Judgment  was  given  against  the 
wife  with  costs.  The  wife  withdrew  from  the 
jurisdiction,  and  declined  to  obey  the  judgment. 
In  1870,  the  husband  procured  from  the  Divorce 
Court  a  writ  of  sequestration  against  the  separate 
property  of  the  wife  for  the  costs  of  the  suit. 
In  October,  1869,  dividends  and  interest  on  the 
settled  property  fell  due,  and  were  received  by 
one  of  the  trustees,  who  retained  them  in  his 
hands.  In  December,  1869,  a  hostile  suit  was 
instituted  by  the  wife  against  the  trustee  to 
compel  the  payment  of  the  dividends  and  in- 
terest, and  for  the  removal  of  the  trustee,  but 
not  asking  for  the  general  administration  of  the 
fund.  The  trustee  admitted  that  he  had  in  his 
hands  the  greater  part  of  the  entire  fund.  A 
few  days  after  his  answer  the  trustee  filed  a  bill 
in  the  Rolls  Court  for  the  administration  of  the 
trusts  of  the  settlement.  On  motion  by  the 
wife,  in  the  first  of  the  two  suits,  that  the  trustee 
might  be  ordered  to  pay  into  court  the  entire 
sum  admitted  by  him  to  be  in  his  hands : — Held, 
that,  regard  being  had  principally  to  the  re- 
straint on  anticipation  contained  in  the  settle- 
ment, the  money  ought  to  be  paid  into  court, 
notwithstanding  the  writ  of  sequestration,  and 
notwithstanding  that  the  wife*s  bill  had  not 
prayed  the  general  administration  of  the  trust 
fund.     Miller  v.  Miller,  18  W.  R.  750. 

The  court  will,  upon  petition,  order  dividends 
accrued  due  upon  a  fund  in  court,  settled  to  the 
separate  use  of  a  wife  for  life,  without  power  of 
anticipation,  to  be  paid  to  the  sequestrator  of 
her  estate.  Clay  don  v.  Mnch,  15  L.  R.,  Eq.  266  ; 
42  L.  J.,  Ch.  416 ;  28  L.  T.  101. 


Barring  Entail  not  prevented  by.] — A 


married  woman,  under  the  limitations  of  a  will 
made  in  1846,  was  equitable  tenant  in  tail  ta 
her  separate  use  of  freehold  estates.  By  a  clause 
in  the  will  she  was  also  restrained  from  aliena- 
tion of  the  rents  and  profits.  Her  husband 
became  bankrupt,  and  after  his  order  of  discharge 
joined  with  his  wife  in  barring  the  equitable 
entail  and  limiting  the  estate  in  fee  to  the 
separate  use  of  the  wife.  The  wife  died,  having 
by  her  will  devised  the  estate  for  the  benefit  of 
her  children,  and  the  husband's  assignees  claimed 
the  husband's  estate  by  curtesy  : — Held,  that  the 
restraint  on  anticipation  did  not  prevent  the 
wife  from  barring  the  entail  and  acquiring  the 
equitable  fee ;  and  that  the  wife,  having  thereby 
acquired  an  equitable  fee  to  her  separate  use, 
had  power  to  defeat  her  husband's  right  to 
curtesy  by  devising  the  estate.  Cooper  v.  MaC' 
donald,  7  Ch.  D.  288 ;  47  L.  J.,  Ch.  373 ;  38 
L.  T.  191  ;  26  W.  R.  377— C.  A. 

Conveyancing  and  Law  of  Property  Aot, 
1881.] — By  indenture  M.  covenanted  to  pay  to 
trustees  an  annuity  of  4002.  in  trust  for  H.,  a 
spinster,  until  her  death  or  marriage,  and  in  case 
she  married  with  M.'s  consent,  then  to  pay  the 
like  annuity  to  the  trustees  for  H.  for  life  for 
her  separate  use  without  power  of  anticipation. 


Application  to  Bind.] — ^An  application  to 

the  conrt  to  bind  a  married  woman *8  interest  in 
property  as  to  which  she  is  restrained  from  anti- 
cipation must  be  made  by  summons  in  chambers 
and  not  by  petition.  LillwalVs  Settlement 
Trusts,  In  re,  30  W.  R.  243. 

Title  of  Petition  nnd^  Settled  Eitates 


Act] — ^Where,  on  a  petition  under  the  Settled 
Estates  Act,  1877,  the  court,  under  s.  39  of  the 
Conveyancing  and  Law  of  Property  Act,  1881, 
makes  an  order  binding  the  interest  of  a  mar- 
ried woman  who  is  restrained  from  anticipation, 
the  petition  need  not  be  entitled  under  the  latter 
act.  Landf  eld's  Settled  Land,  In  re,  Landjield 
V.  Landjield,  46  L.  T.  227  ;  30  W.  R.  377. 


Order,  when  made.] — In  applications  to 
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H.  married  with  M.*8  consent.  M.  having  died, 
his  executor  and  residuary  legatee  brought  an 
action  gainst  H.  and  her  husband  claiming  that 
the  deed  did  not  bind  M.'s  estate.  Terms  of 
compromise  having  been  arranged  nnder  which 
H.  was  to  receive  a  lump  sum  in  dischaige  of 
the  deed  of  covenant,  the  court  was  asked  to 
sanction  the  arrangement  on  behalf  of  H.  under 
s.  39  of  the  Conveyancing  and  Law  of  Property 
Act.  The  conrt,  considering  the  terms  of  com- 
promise to  be  for  H.*8  benefit,  sanctioned  the 
arrangement,  but  directed  that  H.  should  attend 
to  give  her  consent  by  separate  examination 
before  the  judge  in  the  ordinary  way.  Musgrave 
y.  Sandeman,  48  L.  T.  215. 

Sect.  39  of  the  Conveyancing  Act,  1881, 
confers  no  general  power  of  removing  the  re- 
straint on  anticipation,  but  only  enables  the 
court  to  make  binding  some  particular  disposition 
of  her  property  by  a  married  woman,  notwith- 
standing a  restraint  on  anticipation,  if  the  court 
is  of  opinion  that  such  disposition  is  beneficial 
to  her.  Application  by  husband  and  wife  and 
trustees  of  a  settlement  for  the  removal  of  the 
restraint  on  anticipation,  for  the  purpose  of 
rendering  the  capital  of  the  trust  fund — ^which 
stood  limited  upon  the  death  of  the  survivor  of 
husband  and  wife  in  trust  for  the  children  of 
the  marriage — available  for  the  benefit  of  the 
husband  and  wife,  who  were  fifty-three  and  fifty 
years  old  respectively,  there  being  no  issue  of 
the  marriage,  refused,  chiefly  on  the  ground  that 
the  conrt  ought  not  to  assume  that  there  would 
be  no  children,  although  the  parties  had  been 
married  for  twenty-eight  years,  and  had  never 
had  any  children,  and  there  was  medical  evidence 
that  it  was  almost,  if  not  entirely,  impossible 
that  there  could  be  any  issue.  Warren's  Settle- 
ment, In  re,  52  L.  J.,  Ch.  928— C.  A. 

A  fund,  secured  by  mortgage,  was  vested  in 
trustees  in  trust  for  the  separate  use  of  a  married 
woman  during  the  joint  lives  of  herself  and  her 
husband,  without  power  of  anticipation,  and 
after  the  decease  of  either,  to  the  survivor  for 
life ;  and,  ^ter  the  death  of  the  survivor,  for 
their  three  children,  in  equal  shares.  The  judge 
being  satisfied  that  it  would  be  for  the  advantage 
of  the  married  woman,  made  an  order,  on 
summons  in  chambers,  for  accepting  an  advan- 
tageous offer  for  the  sale  of  her  life  interest  in 
the  fund,  under  the  Conveyancing  and  Law  of 
Property  Act,  1881,  s.  89.  Flood's  Trusts,  In  re, 
11  L.  R.,  Ir.  355. 

In  an  action  for  the  rectification  of  certain 
instruments  on  the  ground  of  mistake,  the 
plaintiff  had  undertaken  to  pay  the  costs  of  all 
parties.  The  plaintiff  had  a  life  interest  in  some 
proparty  passing  under  a  settlement,  but  with  a 
restraint  on  anticipation.  Upon  the  application 
of  the  defendant,  and  with  the  consent  of  the 
plaintiff,  the  court  made  an  order  under  s.  39  of 
the  Conveyancing  Act,  1881,  binding  such  life 
interest  of  the  plaintiff  and  charging  thereon  the 
costs  of  all  parties.  Sedgwick  v.  Thomas,  48 
L.  T.  100. 


bind  a  married  woman*s  Interest  in  property,  on 
which  there  is  a  restraint  on  anticipation,  very 
strong  grounds  must  be  presented  in  order  that 
the  application  mav  be  successful.  Tam-plin  v. 
Miller,  30  W.  R.  422. 

A  married  woman  was  entitled  to  the  income 
of  a  fund  in  court  for  her  life,  for  her  separate 
use  without  power  of  anticipation,  with  re- 
mainder in  trust  for  her  children,  and  in  default 
of  issue,  in  trust  for  such  persons  as  she  should, 
whether  covert  or  sole,  by  will  appoint,  and  in 
default  of-  appointment,  to  herself  absolutely. 
She  having  had  no  children,  and  being  past  the 
age  of  childbearing.  and  having  contracted  a 
number  of  debts,  for  payment  of  which  the  cre- 
ditors were  pressing  her  and  causing  her  great 
annoyance,  she  with  her  husband  applied  to  the 
conrt  to  exercise  its  power  under  s.  39  of  the 
Conveyancing  Act,  1881,  to  remove  the  restraint 
on  anticipation,  and  to  order  part  of  the  fund  to 
be  paid  out  to  her  to  enable  her  to  pay  her 
debts : — Held,  that,  whether  she  did  or  did  not 
exercise  her  power  of  appointment,  the  fund 
would  at  her  death  be  subject  to  the  payment  of 
her  debts,  and  that  under  the  circumstances  the 
restraint  on  anticipation  ought  to  be  removed, 
and  a  portion  of  the  fund  paid  out  to  the  appli- 
cant. Harvey's  Estate,  In  re  (13  Ch.  D.  216), 
followed.  Hodges  v.  Hodges,  20  Ch.  D.  749  ;  61 
L.  J.,  Ch.  549 ;  46  L.  T.  366  ;  30  W.  R.  483. 


Upon  what  Evidence.] — The  order  was 


made  upon  the  evidence  of  the  married  woman^s 
consent  afforded  by  an  affidavit  made  by  her  in 
support  of  the  application,  and  a  letter  written 
by  her  to  her  solicitors,  strongly  urging  them  to 
obtain  the  money  for  her.    lb. 

But,  quaere,  whether  such  an  order  ought,  in 
general,  to  be  made  without  ascertaining  the 
consent  of  the  married  woman  by  a  separate  ex- 
amination in  the  ordinary  way.    lb,  ' 

LiabiUty  for  Debts.]— Held,  by  Malins,  V.-C, 
that  the  general  engagements  of  a  married 
woman  entitled  to  separate  estate  will  be  en- 
forced by  a  court  of  equity  against  such  separate 
estate  as  she  has  at  the  time  when  judgment  is 
given,  including  (if  her  husband  be  then  dead) 
estate  limited  to  her  separate  use,  without  power 
of  anticipation  : — But  held,  on  appeal,  that  they 
can  be  enforced  only  against  so  much  of  the 
separate  estate  to  which  she  was  entitled,  free 
from  any  restraint  on  anticipation,  at  the  time 
when  the  engagements  were  entered  into,  as 
remains  at  the  time  when  judgment  is  given, 
and  not  against  separate  estate  to  which  she 
became  entitled  after  the  time  of  the  engage- 
ments, nor  against  separate  e^ttate  to  which  she 
was  entitled  at  the  time  of  the  engagements 
subject  to  a  restraint  on  anticipation.  Pike 
v.  Fitzgihbon,  Martin  v.  Fitzgibbon.  17  Ch.  D. 
454  ;  60  L.  J.,  Ch.  394 ;  44  L.  T.  562  ;  29  W.  R. 
551— C.  A. 
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CUiBOt  be  ATOlded,  eTen  by  Fraud.]— There 
is  no  eqaity  to  apply  income  which  a  married 
woman  is  restrained  from  anticipating,  to  make 
good  the  consequences  of  her  fraud,  where  the 
restraint  on  anticipation  appears  from  the  in- 
fltmment  in  respect  of  which  relief  is  sought. 
Arnold  y.  Woodhamt,  16  L.  R.,  Eq.  29 ;  42 
L.  J.,  Ch.  578  ;  28  L.  T.  351 ;  21  W.  R.  694. 

A  woman  who  had  previously  to  her  marriage 
settled  property  upon  trust  for  herself  during 
the  joint  lives  of  herself  and  her  husband  for  her 
separate  use,  without  power  of  anticipation,  and 
after  the  death  of  one  of  them  for  the  survivor 
for  life  and,  after  trusts  for  the  benefit  of  the 
children  of  the  marriage,  upon  such  trusts  as  she 
should  by  deed  or  will  appoint,  and  (there  being 
no  children  of  the  marriage)  had  by  deed  irre- 
vocably appointed  her  reversionary  interest  in 
favour  of  her  mother,  subsequently,  and,  as  she 
alleged,  under  the  compulsion  of  her  husband, 
made  another  absolute  irrevocable  appointment 
of  her  reversionary  interest  in  favour  of  her 
husband,  without  noticing  the  previous  appoint- 
ment. The  husband  deposited  the  appointment 
in  his  favour  to  secure  a  debt  to  himse^  : — Held, 
that,  assuming  the  second  appointment  to  be 
fraud  on  the  part  of  the  wife,  inasmuch  as  it  was 
liot  based  upon  any  active  misrepresentation  by 
her,  but  disclosed  the  restraint  on  anticipation, 
and  only  attempted  to  deal  with  the  reversionary 
interest,  the  assignee  of  the  security  was  not 
entitled  to  impound  the  income  during  her  life 
to  make  good  his  loss  by  such  fraud.    lb, 

A  wife  having  property  settled  to  her  separate 
use,  with  restraint  upon  anticipation,  concurred 
in  a  fraudulent  mortgage  of  such  property,  con- 
cealing the  restraint  upon  anticipation.  The 
mortg^ee  obtain^  a  judgment  against  her  for 
the  amount  lent,  and  a  charging  order  to  charge 
her  next  accruing  dividend : — Held,  that  such 
charging  order  must  be  discharged ;  for  in  no 
case  and  by  no  device  could  the  restraint  upon 
anticipation  be  evaded.  Stanley  v.  Stanley ^  7 
Ch.  D.  589  ;  47  L.  J.,  Ch.  256  ;  37  L.  T.  777  ;  26 
W.  R.  310. 

The  mortgagee,  having  discovered  the  fraud, 
obtained  from  the  married  woman  a  warrant  of 
attorney,  entered  up  judgement  thereon,  and 
afterwards  obtained  a  charging  order  on  a 
dividend  due  to  her  the  very  day  it  accrued 
due : — ^Held,  that  this  was  a  mere-  device  to 
make  her  future  income  a  security  for  the 
mortgage  debt,  and  an  attempt  to  do  indirectly 
what  could  not  be  done  directly;  and  that, 
therefore,  the  charging  order  must  be  discharged. 
lb. 

Property  limited  to  the  separate  use  of  a 
married  woman  without  power  of  anticipation  is 
not  bound  (at  least  during  the  coverture)  by  a 
charge  fraudulently  created  by  her  in  favour  of 
a  mortgagee  without  notice  of  the  restraint. 
Thtman  v.  Price,  46  L.  J.,  Ch.  761. 

Therefore,  when  the  property  was  a  fund  in 
court,  and  the  mortgagee  had  by  virtue  of  a 
power  in  his  security  obtained  an  order  directing 
payment  of  future  dividends  to  him,  the  order 
was  upon  the  application  of  the  married  woman 
dischiuged.    Ih, 

iBgtLcy  subject  to,  where  Wife  jndieially 
Separated.] — ^A  testator  by  his  will  dated  the 
2nd  of  July,  1870,  gave  a  legacy  to  a  married 
woman  for  her  separate  use  without  power  of 
anticipation,  and  directed  that  "  for  the  purpose 


of  securing  to  her  the  separate  enjoyment  with- 
out power  of  anticipation  against  any  husband 
for  the  time  being,  the  trustee  should  settle  the 
legacy  in  such  manner  as  would  carry  out  the 
said  purpose.*'  Previously  to  the  date  of  the 
will  the  legatee  had  been  judicially  separated 
from  her  husband,  and  had  ever  since  lived 
apart  from  him  : — Held,  that  she  was  entitled 
to  have  the  legacy  paid  to  her.  Munt  v.  Olynet, 
41  L.  J.,  Ch.  639  ;  27  L.  T.  366  ;  20  W.  R.  823. 

Gift  of  mixed  Setidne.J—Gift  by  a  testatrix 
of  real  and  personal  estate  to  trustees  upon  trust 
to  convert  and  invest,  and  to  stand  possessed  of 
the  stocks,  funds,  and  securities  representing 
the  same  in  trust  for  her  children  who,  being 
male,  attained  twenty-one,  or,  being  female,  at- 
tained that  age  or  married  under  that  age  ;  with 
a  declaration  that  the  shares  of  daughters  should 
be  for  their  sole  and  separate  use  without 
power  of  anticipation.  Power  was  given  to  the 
trustees,  upon  the  marriage  of  any  of  the 
daughters,  to  revoke  the  trusts  so  far  as  re- 
lated to  the  share  of  any  daughter  so  marrying, 
and  to  settle  the  same  for  the  benefit  of  the 
daughter  and  her  issue  as  to  the  trustees  should 
seem  fit.  The  residuary  estate  was  represented 
by  a  sum  of  cash  and  certain  leasehold  houses  : 
— Held,  that  the  gift  being  of  an  income-pro- 
ducing fund  with  a  restraint  upon  anticipation, 
the  trustees  could  not  pay  to  the  daughters 
during  coverture  their  shares  upon  their  sepa- 
rate receipt.  Benton^  In  re.  Smith  v.  Smith,  19 
Ch.  D.  277  ;  51  L.  J.,  Ch.  183 ;  45  L.  T.  786  ; 
30  W.  R.  242. 

Receipt  Clause  omitted.] — ^A  testator  be- 
queathed the  sum  of  20,000/.,  after  the  death 
of  R.  S.,  to  the  child  or  children  of  R.  8.,  who 
should  survive  him,  the  testator,  equally  to  be 
divided  between  them  if  more  than  one.  R.  &• 
died  in  the  testator's  lifetime,  leaving  two 
daughters,  one  of  whom  was  married.  The  will 
contained  a  proviso  that  every  bequest  thereby 
made  for  any  female  during  her  coverture  should 
be  "  for  her  separate  use  and  without  power  of 
anticipation  or  alienation."  There  was  no  clause 
declaring  that  the  receipt  of  a  married  woman 
should  be  a  sufficient  discharge.  Upon  the  ques- 
tion whether  the  married  woman  was  entitled  to 
have  her  moiety  of  the  20,000Z.  paid  to  her  on 
her  separate  receipt,  notwithstanding  the  pro- 
viso : — Held,  that  she  was  so  entitled.  Taber, 
In  re,  Arnold  v.  Kayess^  51  L.  J.,  Ch.  721  ;  46 
L.  T.  805  ;  30  W.  R.  883. 

Convenion  into  Honey.]  —  A  testator  be- 
queathed an  annuity  to  his  wife  ;  and  he  directed 
his  trustees  and  executors  to  provide  for  the 
same,  either  by  setting  apart  a  sufficient  portion 
of  the  produce  of  his  residuary  personal  estate, 
or  by  purchasing  an  annuity.  And,  after  be- 
queathing some  pecuniary  legacies,  he  devised 
and  bequeathed  all  his  real  estate,  and  the  re- 
sidue of  his  personal  estate,  to  his  two  daughters, 
their  heirs,  &c.,  as  tenants  in  common,  so  that 
the  same  might  be  enjoyed  by  them,  during  any 
and  every  coverture,  as  separate  property  free 
from  marital  control,  and  without  power  of  an- 
ticipation. The  executors  paid  the  testator's 
debts,  funeral  and  testamentary  expenses,  and 
legacies,  and  purchased  an  annuity  for  the 
widow.  The  residue  of  the  estate  then  consisted 
of  two  sums  of  stock  and  a  sum  of  cash.    One  of 
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the  danghters  was  married  : — Held,  that  the  will 
did  not  require  the  conversion  of  the  residue  into 
monej,  except  so  far  as  might  be  necessary  to 
provide  for  the  annuity.  Clarke's  Trusts^  In  re, 
or  Clarity's  JSttate,  In  re,  21  Ch.  D.  748  ;  51 
L.  J.,  Ch.  855  ;  47  L.  T.  43  ;  30  W.  R.  778. 

Held,  also,  that  the  married  daughter's  share 
of  the  stocks,  they  being  income-bearing  funds, 
could  not  be  transferred  to  her,  but  that  only 
the  income  arising  from  them  could  be  paid  to 
her.    lb. 

But,  held,  that  her  share  of  the  cash  might  be 
paid  to  her  on  her  separate  receipt.    Ih, 

o.  Dealings  with. 

Contraotiiig  as  a  Feme  sole.] — ^By  45  &  46 
Vict.  c.  75,  s.  1 — (I.)  A  married  xooman  shall, 
in  accordance  with  the  provisions  of  this  act, 
he  capable  of  acquiring,  holding,  and  disposing 
by  will  or  otherwise,  of  any  real  or  personal 
property  as  her  separate  property,  in  tlie  same 
manner  «*  if  she  were  a  feme  sole,  without  the 
intervention  of  any  trustee, 

(2.)  A  maiTied  woman  shall  be  capable  of 
entering  into  and  renderirig  herself  liable  in  re- 
spect of  and  to  the  extent  of  her  separate  pro- 
perty on  any  contract,  and  of  suing  and  being 
sued,  either  in  contract  or  in  tort,  or  otherwise, 
in  all  respects  as  if  she  were  a  feme  sole,  and 
her  husband  need  not  be  joined  with  Iter  as 
plaintiff  or  defendant,  or  be  made  a  party  to  any 
action  or  other  legal  proceeding  brougJU  by  or 
taken  against  her ;  and  any  damages  or  costs  re- 
covered by  her  in  any  such  action  or  proceeding 
shall  be  her  separate  property ;  and  a7iy 
damages  or  costs  recovered  against  her  in  any 
such  action  or  proceeding  sliall  be  payable  out  of 
her  separate  property,  and  not  othei-wise. 

(3.)  Every  contract  entered  into  by  a  married 
woman  shall  be  deemed  to  be  a  contract  eiitered 
into  by  lier  with  respect  to  and  to  bind  her 
separate  property,  unless  the  contrai*y  be  shewn. 

(4.)  Ecery  contract  entered  into  by  a  married 
woman  with  respect  to  and  to  bind  her  separate 
property  shall  bind  not  only  the  separate  prO" 
perty  which  she  is  possessed  of  or  entitled  to  at 
the  date  of  tJui  contract,  but  also  all  separate 
2rroperty  which  she  may  thereafter  acquire. 

(5.)  Every  marriea  woman  ca7*rying  on  a 
trade  sejtarately  from  her  husband  shall,  in  re- 
spect of  hiT  separate  property,  be  subject  to  the 
bankruptcy  laws  in  the  same  way  as  if  she 
were  a  feme  sole. 

» 

Property  held  aa  Feme  sole.] — By  s.  2,  every 
tooman  who  marries  after  the  commencement  of 
this  act  shall  be  entitled  to  have  and  to  hold  as 
her  separate  property  and  to  dispose  of  in 
manner  aforesaid  all  real  and  personal  property 
which  shall  belong  to  her  at  the  time  of  mar- 
riage, or  shall  be  acquired  by  or  devolve  upon 
her  after  marriage,  including  any  wages,  earn- 
ings, money,  and  property  gained  or  acquired  by 
her  in  any  employment,  trade,  or  oecupati/m,  in 
which  she  is  engaged,  or  which  she  carries  on 
separately  from  her  husband^  or  by  the  exercise 
of  any  literary,  artistic,  or  scientific  skill. 

By  8,  3,  every  womnn  married  before  the 
eommencement  of  this  act  shall  be  entitled  to 
have  and  to  hold  and  to  dispose  of  in  manner 
aforesaid  as  her  separate  property  all  real  and 
personal  property,  her  title  to  which,  whether 
vested  or  contingent,  and  whether  in  possession, 


reversion,  or  remainder,  shall  accrue  after  the 
comnumeement  of  this  act,  including  any  wages, 
earnings,  money  and  property  so  gained  or  ac- 
quired by  her  as  aforesaid. 

Alienation  of.] — A  feme  covert,  having  free- 
hold of  inheritance,  settled  to  her  separate  use,^ 
may  dispose  of  it  as  if  she  were  a  feme  sole, 
by  deed  or  will,  without  a  deed  acknowledged, 
and  not  the  less  so  that  a  specific  power  o£ 
appointment  in  a  particular  way  over  the  pro- 
perty is  given  her  by  the  instrument  settling 
it  to  her  separate  use.  Taylor  v.  Meads,  34 
L.  J.,  Ch.  203  ;  11  Jur.,  N.  S.  166 ;  13  W.  R. 
394. 

Power  of  Tenant  for  Life  to  direct  Trustees  to 
Bepair  Property.] — Certain  property,  comprising 
freeholds  and  leaseholds,  was  settled  on  trust  for 
a  married  woman  for  life  for  her  separate  use 
without  power  of  anticipation,  with  power  of 
appointment  by  deed  with  the  consent  of  the 
trustees.  The  settlement  also  provided  that  the 
>trustees  should  at  her  discretion  (inter  alia)  direct 
repairs  to  be  done  to  the  property,  and  that  all 
expenses  properly  incurred  by  the  trustees  in 
carrying  out  the  trusts  or  powers  of  the  settle- 
ment should  constitute  a  charge  on  the  premises 
in  their  favour.  The  plaintiff,  at  the  direction 
of  the  tenant  for  life,  did  certain  repairs  to  the 
property  : — ^Held,  that  the  trustees  were,  bound 
to  carry  out  any  repairs  directed  by  the  tenant 
for  life,  provided  the  cost  of  them  did  not 
exceed  the  value  of  the  property.  Skinner  v. 
Todd,  51  L.  J.,  Ch.  198;  46  L.  "T.  131;  30 
W.  R.  267. 

Held,  also,  that  the  tenant  for  life  herself 
directing  the  repairs  to  be  j^one  was  in  sub- 
stance an  exercise  of  her  power  to  direct  the 
trustees  to  do  them.    lb. 

Held,  also,  that  the  trustees  must  raise  the 
amount  of  the  plaintiff's  bill  for  the  repairs,  by 
way  of  charge  on  the  property,  and  pay  it  to 
him.    lb. 

Authority  to  Pay  and  Beoeive  Incoqie.] — 
When  a  married  woman,  who  was  entitled  to  the 
income  of  property  held  on  trust  for  her  separate 
use  with  a  restraint  on  anticipation,  joined  with 
her  husband  in  a  power  of  attorney  to  receive 
and  to  sue  for  any  moneys  due  to  them  or  either 
of  them  : — Held,  that  the  trustee  was  not  justi- 
fied in  paying  the  attorney  the  wife's  separate 
income.  Neither  would  the  power  entitle  tlie 
attorney  to  institute  an  administration  suit  in 
the  name  of  the  wife  by  himself  as  next  friend. 
KenHck  v.  Wood,  9  L.  R.,  Eq.  333  ;  19  W.  R. 
67. 

A  husband  brought  an  action  in  the  names  of 
himself  and  wife  to  recover  2002.  due  on  a  mort- 
gage made  to  his  wife  before  her  marriage.  The 
mortgagor  obtained  an  order  that  on  payment  cA 
the  principal  and  interest  into  court  the  action 
should  be  stayed  ;  that  a  reconveyance  should  be 
executed,  and  that  on  its  execution  the  money 
should  be  paid  out  of  court.  An  arrangement 
was  made  that  the  vrife  should  receive  1002.,  and 
the  husband  the  residue,  and  the  mortgagor,  on 
being  informed  by  the  plaintiff*  attorney  that 
they  had  settled  their  differences  on  those  terms, 
consented  to  the  payment  out  of  court  to  their 
attorney.  The  money  was  accordingly  paid  out 
to  him ;  but  he,  claiming  a  lien  on  the  lOOZ.  for 
costs,  offered  the  wife  only  832.,  which  she  would 
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not  receive.  The  wife  sarvived  her  husband, 
aod  died  without  having  received  any  part  of  the 
money,  and  without  having  executed  a  recon- 
▼ejance.  A  suit  for  foreclosure  having  been 
instituted  by  her  executors  and  devisees  : — Held, 
that,  independently  of  the  7  Geo.  2,  c.  20,  the 
mortgagor  and  his  estate  were  discharged  from 
the  debt,  inasmuch  as  the  receipt  of  the  attorney 
in  the  action  was  a  good  discharge.  Bourton  v. 
Williams,  6  L.  B.,  Ch.  655. 

Kortgmge  by  Hnibaad  and  Wife — Death  of 
^  Husband.] — ^A  mortgage  by  husband  and  wife  of 
her  estate  is  void  after  the  husband^s  death,  and 
not  merely  voidable,  though  in  the  form  of  a 
lease.  Goodright  d.  Carter  v.  Straphan,  Lofft, 
763  ;  CJowp.  201 ;  1  Dougl.  63,  n. 

Husband's  Power  ^ver.] — When  a  husband,  by 
a  post-nuptial  deed,  has  settled  a  house  and  busi- 
ness to  the  separate  use  of  his  wife,  to  be 
managed  by  her  for  the  benefit  of  herself  as  if  a 
feme  sole,  he  can  be  restrained  from  in  any  way 
interfering  with  the  business,  and  even  from 
entering  the  house.  Wood  v.  Wood,  19  W.  R. 
1049. 

When  a  wife  became  entitled  after  marriage 
to  a  fund  to  her  separate  use  and  was  induced  by 
her  husband  to  lend  it  on  mortgage  by  a  deed 
reciting  that  it  was  her  property  before  marriage, 
and  securing  repayment  of  the  loan  to  the  sur- 
vivor of  husband  and  wife,  the  court  set  the  deed 
aside,  and  directed  a  new  one  to  be  executed. 
Xnight  v.  ICnight,  5  Oiff.  26. 

Contraet  with  Husband.] — ^A  wife  can  con- 
tract i«  respect  of  her  separate  estate  with  her 
husband  ;  and  if  she  hands  him  money,  part  of 
the  income  of  her  separate  estate,  upon  a  con- 
tract of  loan,  she  may  sue  him  upon  that  con- 
tract. Woodward  v.  Woodward,  3  De  G.,  J.  k. 
&672. 

Circumstances  under  which  a  wife  was  held 
upon  the  evidence  to  have  lent  and  not  given  to 
her  husband  a  sum  of  money,  part  of  the  income 
of  her  separate  estate,  and  to  be  entitled  to  prove 
upon  his  estate  in  an  administration  suit  as  a 
creditor  in  respect  of  the  loan.    lb. 

Wife's  Conveyance — Specifle  Performance  of.] 
— ^A  married  woman  was  entitled  by  an  ante- 
nuptial settlement  to  a  jointure  rent-charge 
after  her  husband's  death  secured  upon  his  real 
estates  in  Ireland.  The  wife  having  left  him, 
the  husband  commenced  a  suit  for  restitution  of 
conjugal  rights  ;  with  a  view  to  a  compromise 
by  an  agreement  for  separation  a  document  was 
drawn  up  and  signed  by  the  hasband,  which 
stipulated  that  the  wife  should  release  part  of  her 
jointure.  The  wife  signed  this  document  with  a 
qualification  that  no  further  steps  were  to  be 
taken  in  the  matrimonial  suit,  but  it  was  not 
stayed  or  dismissed.  A  deed  was  prepared  to 
carry  out  the  terms  of  the  compromise  and  was 
executed  by  the  husband,  but  the  wife  refused  to 
execute  it  or  to  return  to  her  husband,  and  the 
husband  afterwards  died : — Held,  that  the  wife 
was  not,  when  she  signed  the  document,  in  all 
respects  in  the  same  position  as  a  feme  sole,  and 
that  even  if  any  final  agreement  had  been  come 
to  she  would  not  have  been  bound  by  it,  there 
having  been  no  acknowledgment  as  required 
by  4  &  5  W^ill.  4,  c.  92,  ss.  68,  71 ;  and  that 
specific  performance  of  the  agreement  to  release 


her  jointure  could  not  be  decreed  against  her. 
Hunt  V.  Hunt  (4  D.,  F.  &  J.  221)  and  BemrU  v 
Wood  (12  Ch.  D.  605)  commented  on  by  Sel- 
bome,  L.  C.  Qihill  v.  Cahill,  8  App.  Cas.  420  ; 
49  L.  T.  605  ;  31  W.  R.  861— H.  L.  (Ir).  •Re- 
versing  7  L,  R.,  Ir.  361 — C.  A.  gee  also  Williafiis 
V.  Walker,  post, 
• 

Husband  dealing  with,  Improperly — Innocent 
Third  Party.] — A  husband  entered  into  specu- 
lations on  the  Stock  Exchange,  partly  with 
money  which  was  settled  upon  his  wife  for  her 
separate  use  without  power  of  anticipation. 
The  transactions  were  carried  out  through  his 
broker,  with  whom  he  deposited,  as  a  security 
against  risks,  Spanish  bonds  which  had  been  pur- 
chased with  the  settlement  funds.  The  broker 
had  no  direct  notice  that  these  bonds  were  settle- 
ment property,  but  he  had  received  from  the 
husband  from  time  to  time  cheques  payable  to 
his  wife  or  order,  these  cheques  being  indorsed 
by  her.  The  bonds  having  been  realized  by  the 
broker  to  cover  losses  incurred  by  him  in  the 
course  of  the  transactions,  the  wife  filed  a  bill 
against  the  broker  to  recover  the  value  of  the 
bonds  and  cheques  on  the  ground  that  the 
amount  constituted  her  separate  estate,  and  that 
the  broker  had  notice  of  the  fact : — Held,  that 
the  broker  had  neither  actual  nor  constructive 
notice  of  the  settlement,  and  that,  therefore,  the 
bill  must  be  dismissed  with  costs.  Maehryde  v. 
Eykyn,  24  L.  T.  461.  Aflarmed  on  appeal,  25 
L.  T.  192. 

The  trustee  of  stock  for  the  separate  use  of  a 
married  woman  having  improperly  transferred 
it  into  the  joint  names  of  her  husband  and  her- 
self, the  husband  for  six  years  received  the 
dividends,  after  which  the  trustee  died,  and  the 
husband,  without  his  wife's  knowledge,  sold  out 
the  stock,  and  applied  the  proceeds  to  his  own 
use.  Some  time  afterwards  he  left  her  : — Held, 
that,  though  the  wife  might  have  been  presumed 
to  have  assented  to  the  husband's  actual  receipt 
of  the  dividends  while  the  stock  remained  intact, 
yet  no  such  assent  could  be  presumed  after  it  had 
been  sold,  and  that  she  was  entitled  to  recover, 
as  against  her  husband  and  the  estate  of  the 
deceased  trustee,  the  arrears  of  dividends  which 
had  accrued  since  that  time,  as  well  as  to  have 
the  trust  fund  replaced.  Dixon  v.  Dixon,  9  Ch. 
D.  687 ;  48  L.  J.,  Ch.  692  ;  40  L.  T.  208 ;  27 
W.  R.  282. 

By  a  marriage  settlement,  the  husband  had  the 
wife's  estate  for  life,  with  a  power  to  grant  leases 
for  21  yea,^,  but  no  longer.  In  breach  of  the 
power,  he  granted  a  lease  to  A.  for  99  years,  de- 
terminable upon  lives.  The  wife  survived  him, 
and  conveyed  the  fee  to  B. ;  and  in  the  convey- 
ance was  recited  the  lease  to  A.,  who  was  re- 
cognized as  being  then  tenant  in  possession  of 
the  estate,  at  the  yearly  rent  reserved.  In  an 
ejectment  by  B.  against  the  assignee  of  the 
lease  : — Held,  that  the  lease  being  void,  and  the 
recital  only  matter  of  description,  no  demand  of 
possession  was  necessary  to  sustain  the  action. 
Doe  d.  Biggs  v.  White,  2  D.  &  R,  716. 

Wife  divesting  herself  of.]— A  woman  mar- 
ried after  the  passing  of  the  Married  Women's 
Property  Act,  1870,  became  during  her  marriage 
entitled  in  possession  to  a  sum  of  money  to 
which  before  her  marriage  she  was  entitled  in 
expectancy.  She  then  joined  with  her  husband 
in  a  petition  to  the  Court  of  Chancery  to  pay 
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the  money  to  him  in  her  right,  and  the  money 
was  paid  to  the  husband's  solicitor  under  a 
power  of  attorney  from  the  husband : — Held, 
that  the  money  was  the  husband's,  as  the 
wlf^  had  divested  herself,  of  her  property  in 
it  by  the  petition  to  the  Court  of  Chancery. 
Lane  v.  Oakes^  30  L.  T.  726  ;  22  W.  B.  709. 

Joint  Traniaetioii — Bodnctioii  into  Pouei- 
sion.] — A  wife,  entitled  to  property  for  her 
separate  use,  was  desirous  of  raising  money  for 
the  improvement  of  her  estate,  while  her  husband 
also  wiished  to  raise  money  to  discharge  a  debt. 
They  accordingly  arranged,  through  their  soli- 
citor, to  borrow  money  upon  mortgage  of  the 
separate  estate,  and  upon  policies  on  the  lives  of 
each  of  them.  The  money  was  to  be  advanced 
by  instalments,  and  when  the  first  instalment 
was  due,  the  husband  and  wife  signed  a  joint 
authority  for  the  solicitor  to  receive  it  for  them. 
He,  however,  received  the  money,  and  claimed 
to  retain  part  of  it  in  respect  of  a  separate  debt 
due  to  him  as  solicitor  of  the  husband  : — Held, 
that  he  could  not  retain  the  money,  or  set  it  off 
as  a  debt  due  from  the  husband,  as  it  was  re- 
ceived by  him  upon  the  express  understanding 
that  it  was  to  be  held  for  the  husband  and  wife 
jointly,  so  that  there  never  was  any  reduction 
into  possession  on  the  part  of  the  husband. 
JoTiex  V.  Cuthbertson,  7  L.  R.,  Q.  B.  218  ;  41 
L.  J.,  Q.  B.  145  ;  26  L.  T.  359  ;  20  W.  R.  381. 
Affirmed,  8  L.  R.,  Q.  B.  504  ;  42  L.  J.,  Q.  B.  221 ; 
28  L.  T.  673  ;  21  W.  R.  919. 

Post-nuptial    Contract   with   Hniband.] — A 

married  woman,  immediately  after  the  marriage, 
and  in  consideration  thereof  and  of  her  husband 
undertaking  the  management  of  lands  and  tene- 
ments of  which  sh^  was  seised  in  fee,  and  of  his 
paying  oS.  incumbrances  and  defraying  the  ex- 
pense of  managing  and  keeping  the  premises  in 
repair,  verbally  agreed  to  convey  the  lands  and 
tenements  to  him,  and  to  settle  them  upon  ^im 
absolutely,  and  to  do  all  such  acts  as  might  be 
legally  necessary  for  effectuating  such  convey- 
ance and  settlement.  The  husband  performed 
his  part  of  the  agreement,  but  the  wife  died 
without  having  executed  or  acknowledged  a 
deed  : — Held,  that  this  contract  could  not  be  set 
up  as  an  equitable  defence  to  a  claim  by  her 
heir-at-law  to  recover  the  land.  Williams  v. 
Walker,  9  Q.  B.  D.  576  ;  31  W.  R.  120. 

Attaohment  of  Debts.] — Judgment  having  been 
signed  in  an  action  against  the  descendants,  a 
man  and  his  wife,  it  was  sought  to  attach  in 
execution  moneys,  in  the  hands  of  trustees 
forming  part  of  the  income  of  trust  funds  pay- 
able to  the  wife  to  her  separate  use,  which  had 
accrued  since  the  judgment.  The  will  by  which 
the  trust  was  created  contained  a  clause  restrain- 
ing anticipation  by  the  wife.  It  appeared  that 
the  action  was  for  the  amount  of  a  promissory 
note  made  by  the  husband  and  wife  jointly 
during  the  coverture  : — Held,  that  the  moneys 
in  question  could  not  be  attached  in  execution. 
C/tapman  v.  Biggs,  11  Q.  B.  D.  27  ;  48  L.  T.  704 ; 
47  J.  P.  485. 

Homo  settled — Hnsband  claiming  Bight  to.] 
— On  a  marriage  a  leasehold  house  was  settled 
upon  the  usual  trusts  for  the  wife  for  life,  for 
her  separate  use,  and  the  husband  and  wife  con- 
tinued to  reside  in  the  house.    Differences  arose 


between  them,  they  ceased  to  cohabit,  and  the 
wife  instituted  proceedings  for  divorce  or  judicial 
separation.  The  husband  claimed  the  right  to 
go  to  and  to  use  the  house  when  and  as  her 
thought  fit,  not  for  the  purpose  of  consorting 
with  his  wife,  but  for  his  own  purposes.  In  an 
action  by  the  wife  against  the  truistees  and  her 
husband  claiming  administration  of  the  trusts 
of  the  settlement  and  an  injunction  to  restrain 
the  husband  from  entering  the  house : — Held, 
that,  under  the  circumstances,  the  wife  was> 
entitled  to  an  interim  injunction.  Symondg  v. 
Hallett,  24  Oh.  D.  346  ;  49  L.  T.  380  ;  32  W.  R, 
103—0.  A. 

Transfer  of  Stock  standing  to  separate  Use  of 
Wifo.l— The  Married  Women's  Property  Act, 
1870  (33  &  34  Vict.  c.  93),  does  not  empower  a 
married  woman,  entitled  under  s.  7,  to  stock  for 
her  separate  use,  to  transfer  such  stock  without 
the  concurrence  of  her  husband,  unless  and  until 
the  stock  has  been  placed,  under  s.  3,  in  her  name 
as  a  married  woman  entitled  for  her  separate  use. 
Howard  v.  Bank  of  England,  19  L.  R.,  £q.  295  y 
44  L.  J.,  Ch,  329 ;  31  L.  T.  871 ;  23  W.  R.  303. 

Consols  were  standing  in  the  names  of  three 
persons,  one  of  whom  was  a  married  woman  who 
had  been  deserted  by  her  husband,  and  was  en- 
titled beneficially  to  the  stock  under  the  Married 
Women's  Property  Act,  1870,  s.  7.  Those  per- 
sons applied  to  the  Bank  of  England  to  be  per- 
mitted to  transfer  the  stock  without  the  con- 
currence of  the  husband  of  the  married  woman  ; 
and  the  bank  having  refused : — Held,  that  the 
bank  could  not  be  compelled  to  permit  such  a 
transfer.     Ih, 

Registration  of  Stock  in  Vame  of  Wife.] — 
Under  the  Married  Women's  Property  Act,  1870 
(33  &  34  Vict.  c.  .93),  s.  4,  on  an  application  by 
a  wife  to  a  joint-stock  or  an  incorporated  com- 
pany to  register  stock  in  her  name  as  a  "  married 
woman  entitled  to  her  separate  use,"  the  com- 
pany must  investigate  the  title ;  and  if  it  refuses 
to  register,  the  court,  unless  a  flaw  in  the  title  is 
shewn,  will  compel  the  company  by  mandamus 
to  register.  Reg.  v.  Chrnatic  Railway  Covipany^ 
8  L.  R.,  Q.  B.  299  ;  42  L.  J.,  Q.  B.  299  ;  28  L.  T. 
413  ;  21  W.  R.  621. 

Transfer  of  Fund  in  Conrt.] — A  fund  in  courts 
to  which  a  married  woman  was  entitled  to  her 
separate  use,  ordered,  with  the  consent  of  her 
husband,  to  be  transferred  to  her  name,  pursuant 
to  the  Married  Women's  Property  Act,  1870^ 
8.  3.     Ih^ank  V.  Mackay,  8  Ir.  R.,  Eq.  93. 

CSharges  on  Wife's  separate  Estate.] — A  hus- 
band paying  off  an  incumbrance,  subject  to  which 
the  estate  stands  limited  to  his  wife  for  life  for 
her  separate  use  with  remainder  as  she  shall  by 
will  appoint,  is,  in  the  absence  of  evidence  of  a 
contrary  intiention,  entitled  to  the  charge  as- 
against  the  estate.  Whether  it  is  a  charge  on 
the  husband's  estate  which  is  paid  by  the  wife, 
or  a  charge  on  the  wife's  estate  paid  by  the  hus- 
band, the  same  presumption  attaches  to  the 
transaction.     Ontram  v.  Hyde,  24  W.  R.  268. 

Disposing  by  WiU.] — Under  a  testamentary 
appointment  by  a  married  woman  of  "  all  funds 
and  property  which  have  been  or  shall  be  pur- 
chased out  of  the  savings  of  property  to  which 
1  have  been  or  shall  be  entitled  to  my  separate 
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use :  ** — Held,  that  saYings  out  of  separate  estate 
standing  to  her  account  at  her  bankers  did  not 
pass.  Askew  y.  Booth,  17  L.  R.,  £q.  426 ;  43 
L.  J.,  Ch.  368  ;  30  L.  T.  155  ;  22  W.  R.  624. 

B J  a  marriage  settlement,  the  income  of  certain 
piopertj  was  settled  on  the  wife,  for  her  life,  for 
ner  separate  use,  without  power  of  anticipation  ; 
and  the  corpus,  if  there  were  no  children  of  the 
marriage,  and  she  survived  her  husband,  on  her 
absolutely,  for  her  separate  use ;  if  she  should  not 
survive  her  husband,  then  as  she  should  by  deed 
or  will  appoint.  She  made  a  will  in  pursuance 
of  the  power  in  her  husband's  lifetime,  and  sui> 
▼ived  him,  but  did  not  republish  the  will  after 
his  death.  There  were  no  children  of  the  mar- 
riage : — Held,  that  the  will  passed  her  separate 
property.  BUhttp  v.  Wally  3  Ch.  D.  194;  45 
L.  J.,  Ch.  773 ;  25  W.  R.  93.  See  also  Mayd  v. 
Jleld,  infra,  col.  369. 

Aiientof  Huiband.]— Thewillof  amarried 

woman  who  had  no  personal  estate  belonging  to 
her  for  her  separate  use  at  the  date  of.  the  will, 
made  without  the  assent  of  her  husband,  is 
effectual  to  dispose  of  personal  estate  to  her 
separate  nse,  which  she  i^terwards  acquires  and 
is  entitled  to  at  her  death.  Charlemont  (^EarV) 
V.  Spencer,  11  L.  R.,  Ir.  347.    Affirmed  in  C.  A. 

Bequest  of  Savings  of,  by  Wife.]— A  bequest 
by  a  woman  divorced  d  mensd  et  thoro  of  the 
savings  of  alimony  awarded  by  the  Ecclesiastical 
Court,  is  good  against  the  marital  right.  Moore 
V.  Barber,  5  Qiff.  43. 

Sale  of  Goods  by  Auctioneer  after  Notice  from 
tnie  Owner.] — Goods,  the  separate  property  of  a 
married  woman,  were  placed  by  her  husband  in 
a  hired  warehouse,  and  intrusted  to  auctioneers 
for  the  purpose  of  sale : — Held,  that  the  auc- 
tioneers became  possessed  of  the  goods  ;  so  that 
on  receipt  of  notice  of  the  wife's  claim  before 
sale,  they  were  liable  to  the  wife  for  the  value 
of  both  the  goods  sold  and  the  goods  not  sold, 
bat  afterwards  removed  by  the  husband.  Davis 
T.  Artingstall,  49  L.  J.,  Ch.  609  ;  42  L.  T.  507  ; 
29  W.  R.  137. 

Wilb  of  Unsound  Mind  —  Investment.]  —  A 
married  woman,  of  unsound  mind,  was  entitled 
for  her  soiarate  use  to  the  income  of  certain  trust 
funds.  Her  written  consent  was  also  required  to 
the  investments  by  the  trustees.  Upon  a  peti- 
tion under  the  Trustee  Relief  Act,  it  was  held, 
that  the  whole  income  might  be  paid  to  the  hus- 
band on  his  undertaking  to  apply  it  to  the  main- 
tenance of  the  wife,  and  that  her  consent  to 
investments  might  be  dispensed  with.  T  ■  , 
In  re,  15  Ch,  D.  78  ;  29  W.  R.  42. 


d.  liiabilities  attaohinsr  to. 

Wife's  ante-nuptial  Debts  and  LiaMlities.l — 
By  45  &  46  Vict  c.  75,  s.  13,  a  woman  after  ner 
marriage  shall  continue  to  he  liahle  in  respect 
and  to  the  extent  of  Iwr  separate  property  for  all 
dehts  contracted,  and  all  contracts  entered  into 
or  wrongs  committed  hg  her  btfore  her  marriage, 
including  any  sums  for  which  she  may  be  liable 
as  a  contributory,  either  before  or  after  site  has 
been  placed  on  tlie  list  of  contributories,  under 
and  oy  virtue  of  the  acts  relating  to  joint'Stooh 
companies  ;  and  she  may  be  sued  for  any  such 


debt  and  for  any  liability  in  damages  or  other- 
wise under  any  such  contract,  or  in  respect  of 
any  such  wrong  ;  and  all  sums  recovered  against 
her  in  respect  thereof,  or  for  any  custs  relating 
thereto,  shall  be  payable  out  of  lier  separate  pro^ 
perty  ;  and,  as  between  her  and  her  husband, 
unless  there  be  any  contract  between  them  to  the 
contrary,  her  separate  property  shall  be  d-eemed 
to  be  primarily  liable  for  all  such  debts,  contracts 
ar  wrongs,  and  for  all  damages  or  costs  recotei'ed 
in  respect  thereof:  Provided  always,  that  nothing 
in  this  act  shall  operate  to  increase  or  diminish  the 
liability  of  any  wo-man  married  before  the  com" 
menrement  of  this  act  for  any  such  debt,  contract 
or  wrong,  as  aforesaid,  except  as  to  any  separate 
property  to  which  she  may  become  entitled  by 
virtue  of  this  act,  and  to  which  she  woidd  not 
have  been  entitled  for  her  separate  use  under  tits 
acts  hereby  repealed  or  otherwise,  if  this  act  had 
not  passed  f 

For  what  Debts,  ftc,  Liable.]— When  a  mar- 
ried  woman  contracts  a  debt  which  she  can  only 
satisfy  out  of  her  separate  estate,  her  separate 
estate  will,  in  equity,  be  made  liable  for  the 
debt.    Picard  v.  Uine,  5  L.  R.,  Ch.  274. 

See  the  judgments  in  London  Chartered  Bank 
of  Australia  v.  Lempriere,  4  L.  R.,  P.  C.  572  ; 
42  L.  J.,  P.  C.  49 ;  2J  L.  T.  186  ;  21  W.  R.  513  ; 
9  Moore,  P.  C.  C,  N.  S.  426. 

Debts  contracted  before  Karriage.] — Property 
which  is  settled  by  a  woman  upon  marriage  to 
her  separate  use  is  liable,  after  her  husband*s 
bankruptey,  for  debts  contracted  by  her  before 
her  marriage.  Chubb  v.  Stretch,  9  L.  R.,  Eq. 
555  ;  39  L.  J.,  Ch.  329  ;  22  L.  T.  86  ;  18  W.  R. 
483. 

A  married  woman  was  sued  without  her  hus- 
band for  debte  contracted  before  her  marriage. 
By  her  ante-nuptial  settlement  it  was  agre^  that 
all  property  coming  to  her  or  to  her  husband  in 
her  right  during  the  coverture  should  be  vested  in 
two  trustees,  except  jewels,  which  were  to  be  for 
her  separate  use.  The  creditors  obtained  judg- 
ment, and  issued  execution  against  her  separate 
estate.  The  sheriff  seized  jewels  which  belonged 
to  her  before  her  marriage,  and  an  interpleader 
action  was  commenced  between  her  husband  and 
the  execution  creditor.  The  jury  found  that  the 
jewels  belonged  to  the  husband  : — Held,  on  an 
application  for  a  new  trial,  that  the  jewels  be- 
longed to  the  wife  for  her  separate  use,  and  that 
the  execution  creditor  was  entitled  to  seize  them. 
Williams  v.  Mercier,  or  Mercier  v.  Williams,  9 
Q.  B.  I>.'337  ;  51  L.  J.,  Q.  B.  594  ;  47  L.  T.  140  ; 
80  W.  R.  720— C.  A. 

By  a  settlement  executed  on  the  second  mar- 
riage of  the  Countess  of  K.,  to  which  her  husband 
was  a  party,  her  property,  consisting  of  her  join- 
ture settled  on  her  first  marriage,  a  life  interest 
in  a  money  charge,  and  certain  furniture,  was  as- 
signed to  trustees  in  trust  for  her  separate  use, 
without  power  of  anticipation,  but  if  he  should 
survive  her,  then  after  her  decease,  as  to  all  such 
part  of  the  moneys  as  should  not  have  been  spent 
or  disposed  of  by  her  in  her  lifetime,  as  she  should 
by  will  appoint,  and,  in  default  of  appointment, 
in  trust  for  the  persons  who  would  have  been  en- 
titled as  her  next  of  kin  under  the  Statute  of 
Distributions,  if  she  had  died  without  being  under 
coverture.  The  Countess  of  K.,  after  her  second 
marriage,  retained  that  title,  having  contracted 
debts  l^ore  and  after  marriage.  She  died  intes- 
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tate,  entitled  to  apportioned  parts  of  the  jointure 
and  interest  on  the  charge,  and  some  personal 
estate  not  included  in  the  settlement.  Her  hus- 
band, who  survived  her,  became  her  administra- 
tor. Her  daughter  by  her  first  marriage  was  her 
next  of  kin  : — Held,  first,  that  the  trusts  in 
favour  of  the  next  of  kin,  as  to  the  part  of  the 
separate  estate  which  she  should  not  spend  or 
dispose  of,  was  valid  against  the  husband. 
Secondly,  that  the  debts  contracted  before  the 
second  marriage  should  be  paid  pari  passu  out  of 
the  apportioned  parts  of  the  separate  estate  and 
the  general  p^l^onal  estate.  Thirdly,  that  the 
debts  contracted  after  the  marriage  should  be 
paid  out  of  the  separate  estate.  Turfier  v.  Caul- 
fieldy  7  L.  R.,  Ir.  347. 

The  Married  Women's  Property  Act,  1870,  does 
not  free  the  husband  from  liability  to  be  sued  as 
the  wife's  administrator  for  debts  contracted 
before  the  marriage.     Tb. 

A  debt  contracted  by  a  wife  before  marriage 
survives  against  her  upon  the  death  of  her  hus- 
band.    Woodman  v.  Chapmany  1  Camp.  189. 


Income  subject  to  Bestraint  on  Anticipa- 


tion.]— Income  settled  to  the  separate  use  of  a 
married  woman  is  liable,  under  the  Married 
Women's  Property  Act,  1870,  for  her  debts  con- 
tracted before  marriage,  although  it  is  subject  to 
restraint  on  anticipation.  London  and  Pro- 
vincial Bank  V.  Bogle^  7  Ch.  D.  773  ;  47  L.  J., 
Ch.  301 ;  37  L.  T.  780  ;  26  W.  R.  573. 

Bills  of  Exchange.] — A  married  woman  living 
abroad,  alone,  under  circumstances  which  led  to 
the  belief  that  she  was  a  feme  sole,  indorsed  a 
bill  of  exchange,  and  drew  a  cheque  on  her 
London  bankers  for  the  purpose  of  enabling  her 
agent  to  raise  money.  The  bill  and  cheque 
were  cashed  by  a  banker  at  Paris,  but  were  dis- 
honoured : — Held,  that  her  separate  estate  was 
liable  to  make  good  the  amount,  irrespectively 
of  any  equities  between  her  and  her  agent. 
U'Henry  v.  Davies,  10  L.  R.,  Eq.  88";  39  L.  J., 
Ch.  866  ;   22  L.  T.  643  ;  18  W.  R.  855. 

Promissory  Bote  leveral  and  jointly  with  Hus- 
band.]— A  woman  who  was  married  subsequently 
to  the  passing  of  the  Married  Women's  Property 
Act,  1870  (33  &  34  Vict.  c.  93),  signed  with  her 
husband  a  joint  and  several  promissory  note  to 
secure  money  advanced  t^  him.  The  husband 
having  become  bankrupt : — Held,  that  the  wife's 
separate  estate  was  liable  on  the  note.  Baries  v. 
Jenkivjt,  6  Ch.  D.  728 ;  46  L.  J.,  Ch.  761  ;  26 
W.  R.  260. 

A  married  woman  having  property  settled  on 
her  for  her  separate  use,  without  power  of  antici- 
pation or  alienation,  made,  during  her  coverture, 
together  with  her  mother  and  husband,  a  joint 
and  several  promissory  note.  Before  it  became 
due  her  husband  died,  after  which  she  in  no  way 
acknowledged  or  ratified  the  contract.  On  action 
brought  against  her  on  the  note  when  discovert : 
— Held,  that  the  note  being  when  made  nudum 
pactum  both  at  law  and  in  equity,  did  not  become 
binding  on  her  after  her  husband's  death  ;  and 
her  separate  property  conld  not  be  reached  in  the 
action.  Roberts  v.  Watkins^  46  L.  J.,  Q.  B.  552  ; 
36  L.  T.  799. 


Kanager  of  Estate.]— A  sum  of  1,000Z. 


settled   in  trust  for  S.  for  life,  and  after  her 
decease  in  trust  for  her  daughter,  F.  (a  married  I 


woman)  for  life,  for  her  separate  use,  without 
power  of  anticipation,  was  invested  on  mortgage 
of  lands,  the  property  of  F.'s  husband.  Arrears 
of  interest  became  due,  and  S.  assigned  the  arrears 
at  that  time  owing,  and  the  future  interest  to  be- 
come due  in  her  own  lifetime,  to  a  trustee  in  trust 
for  F.,  for  life,  for  her  separate  use,  to  be  paid  to 
her  on  her  own  sole  receipt,  without  power  of 
anticipation,  and  as  to  so  much  of  the  said 
moneys  as  should  remain  due,  owing  or  unpaid 
at  the  time  of  her  decease,  upon  trust  for  such 
persons  as  she  should  appoint.  F.'s  husband 
afterwards  executed  a  mortgage  of  lands  to  the 
same  trustee  to  secure  the  arrears,  which  in  the 
mortgage  deed  were  recited  to  have  been  paid  to 
F.,  and  re-lent  by  her  to  her  husband.  The  trus- 
tee did  not  execute  either  deed,  nor  did  he  act  in 
the  trust.  The  second  deed  contained  no  clause 
in  restraint  of  anticipation.  Some  time  after  the 
execution  of  the  deeds, .  F.'s  husband  conveyed 
his  lands  and  other  property  in  trust  for  his 
creditors,  and  one  of  the  trustees  joined  with 
him  in  making  a  joint  and  several  promissory 
note  to  secure  an  advance  made  to  him.  F.  was 
subsequently  appointed  by  the  surviving  trustee 
of  the  creditor's  deed  (who  had  joined  in  making 
the  promissory  note)  manager  of  the  trust  pro- 
perty, and  having  entered  into  receipt  of  the 
rents  and  profits  of  the  lands  and  property  com- 
prised in  the  trust  deed,  she  joined  with  her 
husband  in  making  and  renewing  from  time  to 
time  joint  and  several  renewals  of  the  note. 
F.'s  husband  was  adjudicated  a  bankrupt.  The 
payees,  in  the  ultimate  renewals,  deposed  that 
she  dealt  with  them  on  the  credit  of  her  separate 
estate,  but  this  was  disputed  by  her,  and  she 
alleged  that  she  joined  in  renewing  the  notes 
with  the  intention  that  they  should  be  paid  out 
of  the  rents  of  the  trust  property  over  which  she 
was  manager  • — Held,  upon  the  evidence,  that 
F.'s  separate  estate  was  chargeable  with  the 
amount  of  the  notes.  Bevitt  v.  Fanssett^  7  L.  R., 
Ir.  511.  Affirmed  on  appeal,  with  a  variation,  9 
L.  R.,  Ir.  84— C.  A. 

Credit  given  to  separate  Eitate.]— A  wife  was 
left  by  her  husband  at  an  hotel  at  Baden  Baden, 
at  which  they  had  been  staying  together.  The 
landlord  caused  her  to  be  detained  for  payment 
of  the  unsettled  hotel  bills.  In  order  to  get 
away  she  gave  a  memorandum,  stating  "  the 
debt  of  Madame  B.  was  6,000  florins  :  " — Held, 
there  had  been  no  credit  given  to  her  separate 
estate,  and  that,  under  the  circumstances  of  the 
arrest,  the  words  "  the  debt  of  Madame  B."  did 
not  bind  her  separate  estate.  Bromley ,  In  re^ 
Bromley  v.  Norto^n,  27  L.  T.  478  ;  21  W.  R.  165. 

The  separate  estates  of  married  women  are 
bound  by  their  debts,  obligations,  and  engage- 
ments contracted  with  reference  to,  and  upon 
the  faith  or  credit  of,  those  estates.  ,  Johnson  v. 
Gallagker,  infra, 

A  declaration  stated  that  the  plaintiff  supplied 
goods  to  S.  for  16Z.,  and  in  oonsi(^cration  of  the 
premises  and  of  the  said  sum  being  unpaid,  S. 
afterwards  promised  to  pay  as  soon  as  it  was  in 
her  power.  Averment,  that,  though  it  was  after- 
wards in  her  power,  she  refused.  The  proof  was, 
that  the  goods  were  supplied  to  her  while  she 
was  a  feme  covert  living  apart  from  her  husband, 
and  that  she,  after  his  death,  promised  to  pay  : — 
Held,  that  as  the  price  of  the  goods  originally 
constituted  a  debt  from  the  husband,  and  not 
from  the  defendant,  the  ground  of  the  supposed 
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moral  obligation  on  which  the  assumpsit  pro- 
ceeded was  not  properly  set  out  in  the  declara- 
tion, and  therefore  the  plaintiff  could  not  re- 
cover.   LittUfield  Y.  Skee,  2  B.  &  Ad.  811. 


^ 


Property  in  Poiseision  at  Time  of  Agreement 
and  of  Enforcement] — Held,  by  Malins,  V.-C, 
that  the  general  engagements  of  a  married  woman 
entitled  to  separate  estate  will  be  enforced  by  a 
court  of  equity  against  sach  separate  estate  as  she 
has  at  the  time  when  judgment  is  giyen,  including 
(if  her  husband  be  then  dead)  estate  limited  to 
her  separate  use,  without  power  of  anticipation  : 
— ^But  held,  on  appeal,  that  they  can  be  enforced 
only  against  so  much  of  the  separate  estate  to 
which  she  was  entitled,  free  from  any  restraint 
on  anticipation,  at  the  time  when  the  engage- 
ments were  entered  into,  as  remains  at  the  time 
when  judgment  is  giren,  and  not  against  sepa- 
rate estate  to  whidi  she  became  entitled  after 
the  time  of  the  engagements,  nor  against  separate 
estate  to  which  she  was  entitled  at  the  time  of 
the  engagements  subject  to  a  restraint  on  antici- 
pation. Pike  V.  Fitxgihhon^  Martin  vk  Fitz- 
gibbon,  17  Ch.  D.  464  ;  50  L.  J.,  Gh.  894  ;  44 
L.  T,  662  ;  29  W.  B.  661— C.  A. 

A  married  woman  living  apart  from  her  hus- 
band, and  having  separate  estate,  carried  on  trade ; 
after  the  death  of  her  husband,  tradesmen  who 
had  supplied  her  with  goods  in  her  trade  filed  a  bill 
against  her  and  her  trustees  for  an  account  of  her 
separate  estate,  and  payment  out  of  it  of  their  de- 
mands for  the  price  of  the  goods.  Pending  the  suit 
she  mortgaged  the  property  which  had  been  her 
separate  estate,  for  valuable  consideration,  to  an 
extent  exceeding  its  value  : — Held,  that  the  deal- 
ings with  the  tradesmen  were  not  such  as  to  give 
them  any  remedy  against  the  property  which  had 
been  the  separate  estate. — ^Knight-Bruce,  L.  J. 
And  that  there  would  have  been  a  remedy  but 
that  the  mortgage  had  taken  it  away. — Turner, 
L.  J.  Johnson  v.  Gallagher,  3  De  G.,  F.  &  J. 
494  ;  30  L.  J.,  Ch.  298  ;  7  Jur.,  N.  S.  273  ;  4  L.  T. 
72  ;  9  W.  B.  606. 

The  separate  property  of  a  married  woman 
is  not  after  her  death  liable  to  pay  her  g^eral 
debts,  either  in  the  case  of  her  having  been 
absolutely  entitled  to  the  property,  or  of  her 
having  a  life  estate,  with  power  to  dispose  of  it 
by  deed  or  will,  and  having  executed  that  power 
by  will.  Shattoch  y.  Sluittock,  35  Beav.  489  ;  2 
L.  B.,  Eq.  182  ;  36  L.  J.,  Ch.  609  ;  12  Jur.,  N.  S. 
405  ;  14  L.  T.  462  ;  14  W.  B.  600. 

Property  with  Power  to  Appoint.] — ^The  pro- 
perty of  a  married  woman  settled,  as  she  should 
appoint  by  deed  or  will,  and  in  default,  of 
appointment  to  her  for  life  for  her  separate  use, 
with  remainder,  if  slie  survive  her  husband,  to 
her  executors,  administrators,  and  assigns,  with- 
out restraint  on  anticipation,  is  in  equity  separate 
estate  for  the  purpose  of  being  bound  by  her 
general  engagements.  Mayd  ▼.  Field,  3  Ch.  D. 
687 ;  45  L.  J.,  Ch.  699 ;  34  L.  T.  614 ;  24  W.  B. 
660. 

A  wife  having  property  so  settled  on  her, 
covenanted  during  the  coverture  (but  without 
reference  to  herself  as  a  married  woman)  to 
cause  1,000/.  to  be  paid  after  her  death  to  the 
trustees  of  her  daughter's  marriage  settlement. 
The  trusts  were  for  the  daughter  for  life  for  her 
separate  use,  without  power  of  anticipation,  with 
remainder  to  the  husband  for  life,  with  remainder 
to  the  children  of  the  marriage  in  the  usual  form. 


This  covenant  did  not  refer  to  the  power  or  the 
property  comprised  in  the  original  settlement. 
Afterwards  by  her  will  made  in  execution  of  the 
power  during  the  coverture,  she  bequeathed 
1,000/.  on  trust  for  the  daughter  for  life,  for  her 
separate  use,  with  remainder  on  certain  trusts 
for  her  children  slightly  different  from  those 
declared  under  the  covenant.  She  also  be- 
queathed the  residue  of  her  estate  upon  cer- 
tain trusts : — Held,  that  though  her  covenant 
could  not  be  supported  as  an  execution  of  her 
power,  yet  her  property  was  so  settled  on  her 
as  to  be  bound  by  the  covenant  as  to  her  general 
engagement  binding  her  separate  estate.    lb. 

The  wife  survived  her  hasband.  After  his 
death  she  made  savings*  out  of  her  settled  pro- 
perty, and  sold  some  furniture,  also  part  thereof, 
and  invested  the  proceeds  in  stock  : — Held,  that 
neither  the  savings  nor  the  stock  passed  under 
her  will.     C&mpare  cases,  ante,  col.  366. 

With  Power  of  Appointment  by  WHl  only.] — 
Property  was  settled  on  a  married  woman  for  ner 
separate  use  for  life,  with  remainder  for  such 
persons  as  she  should  by  her  will  appoint,  with 
remainder,  in  default  of  appointment,  for  her 
children  or  her  next  of  kin,  and  the  married 
woman  made  a  testamentary  appointment  in 
favour  of  her  daughter : — Held,  that  the  ap- 
pointed property  was  liable  to  the  payment  of 
the  appointor's  debts  as  if  it  were  her  separate 
estate.  Harvey's  Estate,  In  re,  Godfrey  r. 
Harben,  13  Ch.  D.  216  ;  49  L.  J.,  Ch.  3  ;  28 
W.  B.  73. 

Statute  of  Limitationi.]  —  Moneys  advanced 
by  a  stranger  in  providing  necessaries^for,  the 
support  of  a  married  woman,  living  sepa- 
rate from  her  husband,  are  debts  binding  her 
separate  estate  ;  and,  being  debts  payable  out  of 
funds  held  in  trust  for  her  separate  use,  are  not 
barred  by  the  Statute  of  Limitations.  Barber, 
In  re,  Hodgson  v.  Williamson,  16  Ch.  D.  87  ;  42 
L.  T.  676  ;  28  W.  B.  944. 

A  married  woman,  who  had  property  settled 
upon  her  to  her  separate  use,  in  1837  made  a 
joint  promissory  note  with  her  husband  for  960Z., 
and  delivered  it  to  his  bankers  as  a  security  for 
his  overdrawn  account ;  from  time  to  time  the 
note  was  renewed  until  the  death  of  the  husband 
in  1855,  the  last  renewal  bearing  date  1848.  At 
the  time  of  his  death  the  debt  due  by  the 
husband  to  the  bankers  was  2,340/.  16«.  4rf.,  which 
was  reduced  by  the  realization  of  other  securities 
they  held  to  917/.  lis,,  for  which  sum,  on  the 
28th  of  August,  1856,  she,  after  her  coverture 
had  determined,  made  and  delivered  her  promis- 
sory note  : — Held,  that  there  was  a  good  con- 
sideration, for  the  last-mentioned  note,  as  the 
note  made  in  1848,  although  made  during  cover- 
ture, was  binding  on  her  separate  estate  in 
equity,  and  that  it  was  immaterial  whether  it 
was  barred  by  the  Statute  of  Limitations  or  not. 
Latouche  v.  Latotuilie,  3  H.  &  C.  576  ;  34  L.  J., 
Bx.  86 ;  11  Jur.,  N.  S.  271  j  13  L.  T.  773  ;  13 
W.  B.  663. 

Agreement  to  charge  Expectancy  on  Death 
of  Living  Person.] — A  married  woman  can  give 
a  valid  charge  on  her  expectancy  under  the  will 
or  as  one  of  the  next  of  kin  of  a  living  person. 
Flouyer  v.  BuUer,  15  Ch.  D.  665  ;  49  L.  J.,  Ch. 
784  ;  43  L.  T.  311  ;  28  W.  B.  948. 
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And  sach  a  charge  will  be  enforced  after  that 
person's  death  against  separate  estate  bequeathed 
by  his  will  to  the  married  woman.   lb. 

Such  an  agreement  in  writing  is  not  void  for 
want  of  consideration  where  it  appears  on  the 
face  of  it  that  the  money,  to  secure  which  the 
charge  is  given ,  was  borrowed  for  and  received 
by  the  husband,  and  it  otherwise  appears  that 
such  money  was  pailly  expended  in  discharging 
the  liabilities  incurred  in  keeping  up  the  joint 
establishment  of  the  husband  and  wife.    lb. 

Where  in  such  an  agreement  it  was  recited 
that  A.  was  or  might  become  **  entitled  to  cer- 
tain moneys  under  the  will "  of  B.,  or  as  one  of 
his  next  of  kin  to  certain  interests  in  his  estate, 
'*  and  that  A.  had  agreed  to  chai^  all  such  in- 
terests so  as  aforesaid  expectant"  upon  the 
death  of  B.,  and  A.  thereby  assigned  "aH  the 
interest  to  which  she  might  become  entitled  as 
aforesaid  expectant  upon  the  death  "  of  B.  by 
way  of  security: — Held,  that  ^1  the  interest 
ana  not  only  the  cash  taken  by  A.  under  B.'s  will 
was  charged.    lb. 

Semble,  that  in  any  case  "moneys"  would 
have  carried  railway  debentures.    lb, 

« 

Bankruptcy.] — A  married  woman  cannot  be  a 
debtor,  and  therefore  cannot  be  made  bankrupt, 
even  though  she  has  separate  estate  and  has 
contracted  engagements  after  her  marriage. 
JaneSf  Ex  parte^  Gristell,  In  re,  12  Ch.  D. 
484  ;  48  L.  J.,  Bk.  109  ;  40  L.  T.  790  ;  28  W.  R. 
287  ;  44  J.  P.  55.  Jiut  tee  Bankruptcy  Act  of 
1883. 

For  Torts  or  Breaches  of  Trait.] — The  sepa- 
rate estate  of  a  married  woman  is  not  liable  for 
general  torts  committed  by  her,  nor  for  breaches 
of  trust,  unless  the  breaches  of 'trust  consist  in 
appropriation  of  trust  funds  comprised  in  the 
same  settlement  as  that  creating  her  separate 
estate.  Wayford  v.  Ileyl,  20  L,  R.,  Eq.  321  ; 
44  L.  J.,  Ch.  567  ;  33  L.  T.  155  ;  23  W.  R. 
848. 

Creditor  has  no  Charge  on  separate  Estate.] — 
The  circumstance  that  the  separate  estate  of  a 
married  woman  is  liable  for  general  engagements 
dfjes  not  give  her  creditors  any  charge  upon  the 
separate  property.  Nationul  Provincial  Bank 
of  England  v.  Thomus,  24  W.  R.  1013. 

Conrt  will  not  restrain  Alienation  pending 
Action.! — Therefore,  in  an  action  to  obtain  pay- 
ment oi  the  debt  of  a  married  woman  out  of  her 
separate  property,  an  application  before  the 
hearing  for  an  injunction  to  restrain  the  mar- 
ried woman  from  alienating  her  separate  pro- 
perty was  refused.    lb. 

In  an  action  by  a  creditor  to  enforce  against  the 
separate  estate  of  a  married  woman  a  general 
engagement  entered  into  with  her  on  the  credit 
of  that  estate,  the  court  will  not,  before  the 
creditor  has  established  his  right  by  obtaining  a 
judgment,  restrain  the  married  woman  from 
dealing  with  her  separate  estate.  Robinson  v. 
Pickering,  16  Ch.  D.  660  ;  50  L.  J.,  Ch.  527  ;  44 
L.  T.  165  ;  29  W.  R.  385— C.  A.  Reversing  16 
Ch.  D.  371. 

Partiof  to  Actions  to  Charge— -Hniband  and 
Tmstaos.] — ^A  husband  must  be  joined  with  his 


I  wife  as  a  defendant  in  an  action  to  charge  wages 
and  earnings  which  are  her  separate  property 
under  the  Miarried  Women's  Property  Act,  1870. 
Hancocks  v.  Lahlache,  3  C.  P.  D.  197  ;  47  L.  J., 
C.  P.  614  ;  38  L.  T.  763  ;  2^  W.  R.  402. 

A  woman  married  after  allowing  judgment 
to  go  by  default  in  the  action,  the  court  added 
the  husband  as  the  co-defendant,  but  upon  the 
understanding  that  he  was  to  be  liable  only  to 
the  extent  of  the  assets  of  the  wife  which  should 
come  to  his  hands.  Torahan  v.  Lisgar,  2  Ir. 
L.  R.  428. 

A  wife,  having  a  separate  estate  without 
power  of  anticipation,  is  not  liable  to  be  sued 
personally  in  respect  of  a  debt  contracted  during 
her  coverture  ;  and  in  order  that  a  creditor  may 
obtain  payment  out  of  her  personal  estate,  he 
must  join  as  defendants  her  husband  and  the 
trustees  of  her  settlement.  At  wood  v.  Chichester, 
3  Q.  B.  D.  722  ;  47  L.  J.,  Q.B.  300;  38  L.  T.  48; 
26  W.  R.  320. 

The  trustees  are  not  necessary  parties  to  the 
action.  Bavies  t.  Jenkins,  6  Ch.  D.  728  ;  46  L.  J., 
Ch.  761  ;  26  W.  R.  260  ;  and  CoUett  v.  Dickinson, 
11  Ch.  D.  687;  40L.T.  394. 

The  court  will  not  on  a  motion  for  judgment 
under  Ord.  XL.  r.  11,  or  admissions  of  fact,  make 
a  declaration,  charging  the  separate  estate  of  a 
married  woman  with  the  amount  of  debts  con- 
tracted by  her  with  reference  to  such  estate,  in 
the  absence  of  the  trustee  of  such  estate,  unless 
the  trustee  cannot  be  found.  CoiUit  v.  Dickin- 
son (11  Ch.  D.  687)  distinguished.  Pike  v.  Fitz* 
Gibbon,  41  L.  T.  148  ;  28  W.  R.  667. 

An  action  may  be  brought  to  enforce  a  charge 
given  upon  property  coming  to  a  married  woman 
under  a  will  without  the  trustees  of  the  will 
being  made  parties,  and  in  such  an  action  the 
charge  upon  the  property  may  be  declared  as 
against  the  married  woman.  Flower  v.  Butler, 
15  Ch.  D.  665  ;  49  L.  J.,  Ch.  784  ;  43  L.  T.  311  ; 
28  W.  R.  948. 

Where  A.  enters  into  such  a  written  agree- 
ment with  B.  alone  for  the  purpose  of  giving  B. 
a  security  for  the  repayment  of  money  which 
the  recitals  shew  to  have  been  in  fact  advanced 
by  C.  and  D.  jointly  with  B.,  C.  and  D.  are  en- 
titled to  sue  on  the  agreement  either  directly  or 
through  B.  as  trustee  for  them.    lb, 

Form  of  Order  in  Action  for  Debt  con- 


tracted as  Feme  sole — ^Tmstec  not  a  Party.] — 
An  action  was  brought  against  a  married  woman 
for  a  debt  contracted  with  a  creditor  who  believed 
her  to  be  a  feme  sole.  She  pleaded  coverture, 
and  the  husband  was  then  made  a  party.  It 
was  alleged  that  she  had  separate  estate.  At  the 
trial  it  was  declared  that  her  separate  estate 
was  chargeable  ^ith  payment  of  the  debt  and 
costs,  and  an  inquiry  was  directed  to  ascertain 
of  what  her  separate  estate  consisted  and  in 
whom  it  was  vested.  In  answer  to  the  inquiry 
the  master  certified  that  the  separate  property 
consisted  of  an  annuity,  secured  by  the  covenant 
of  the  husband  contained  in  a  separation  deed 
and  vested  in  a  trustee.  On  a  summons  by  the 
plaintiff  to  shew  cause  why  he  should  not  be  at 
liberty  to  sign  judgment,  the  trustee  not  being  a 
party: — Held,  that  the  court  could  make  an 
order  declaring  the  debt  (with  interest),  and  the 
taxed  costs  of  the  plaintiff,  to  be  a  chai^  upon 
the  annuity,  but  without  prejudice  to  any  claim 
bv  the  trustee.  Collett  v.  Dickinson^  11  Ch.  D. 
687 ;  40  L.  T.  394. 
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and  report  to  the  court,  and  also  with  an  injunc- 
tion restraining  the  defendants  from  dealing 
with  the  separate  estate  until  the  debt  was  paid 
or  the  money  paid  into  court  :^Held,  on  appeal^ 
that  this  judgment  was  wrong,  that  the  proper 
order  to  make  was  one  declaring  the  plaintiff  en- 
titled to  be  paid  the  amount  of  the  aebt  out  of 
the  estate  (if  any)  to  which  the  wife  might  be 
entitled  for  her  separate  use  without  restraint  on 
her  power  of  dealing  therewith ;  judgment  to  be 
entered  for  the  husband  ;  and  (the  plaintiff 
having  failed  to  shew  that  the  wife  at  the  time 
of  the  trial  was  entitled  to  any  separate  estate 
with  power  of  dealing  therewith)  no  further 
order  to  be  made,  except  that  the  judgment  was 
to  be  without  prejudice  to  such  proceedings  as 
the  plaintiff  might  be  advised  to  take  in  order  to 
set  aside  the  deed  of  resettlement.  Barber  v. 
Gregson,  49  L.  J.,  Ex.  731  ;  43  L.  T.  428— C.  A. 
See  also  Pike  v.  Fitzgihhon,  17  Ch.  D.  454  ;  60 
L.  J.,  Ch.  394  ;  44  L.  T.  662  ;  29  W.  R.  561— 
C.  A.  McQueen  v.  Turner,  30  W.  R.  80 ;  GaU 
lagher  v.  Nuaent,  8  L.  R.,  Ir.  353  ;  but  this  case 
conflicts  with  Pike  v.  Fitzgihhon. 

e.  AotloxiB   by  and  Bemedles  of  Uarried, 
Women  In  Bespect  of. 

Statute.]— By  45  &  46  Vict.  c.  75,  s.  1,  sub-s. 
2,  a  married  woman  shall  be  capable,  in  respect 
of  her  separate  property  y  qf  suing  either  in  cm-^ 
tract  or  in  tort  or  otherwise  in  all  respects  as  if 
she  were  a  feme  sole,  afid  Jicr  husband  need  n4)t 
be  joined  with  her  as  plaintiff  or  be  made  a 
party  to  any  action  or  other  legal  proceeding 
brought  by  her. 

And  by  s.  12,  every  woman,  whetJier  marrted 
before  or  after  this  act,  sJiall  hare  in  lier  own 
name  against  all  persons  whomsoever,  including 
her  husband,  the  same  civil  remedies,  a?id  alsa 
(subject,  as  regards  her  husband,  to  tfie  proviso 
hereinafter  contained)  the  same  remedies  and 
redress  by  way  of  criminal  proceedings,  for  the 
protection  and  security  of  her  own  separate  pro- 
perty,  as  if  such  property  belojiged  to  her  as  a 
feme  sole,  but,  except  as  aforesaid,  nohusbatid  or 
wife  shall  be  entitled  to  sue  tlie  other  for  a  tort. 
In  any  indictment  or  other  proceeding  under  tJiis 
section  it  shall  be  sufficient  to  allege  such  pro- 
perty to  be  her  property;  and  in  any  proceeding 
under  this  section  a  husband  or  wife  shall  be 
compete7it  to  give  evidence  against  each  other, 
any  statute  or  rule  of  law  to  the  contrary  not'- 
withstanding:  Provided  always,  that  no  cri-- 
minal  proceeding  shall  be  taken  by  any  wife 
against  her  husband  by  virtue  of  this  act  while 
they  are  living  together,  as  to  or  concerning  any 
property  claimed  by  her,  nor  while  they  are 
livtng  apart,  as  to  or  coneeming  any  act  done  by 
the  husband  while  tJieywere  living  together,  con- 
oeming  property  claimed  by  tlus  wife,  unless  such 
property  shall  nave  been  wrongfully  taken  by  the 
husband  when  leaving  or  deserting,  or  about  tif 
leave  or  desert,  his  wife. 

Wife  Suing  to  Beoover  separate  Estate.]— 
Since  the  Judicature  Acts,  as  before,  a  wife 
suing  to  recover  separate  estate  ought  to  sue  by 
a  next  friend,  making  her  husband  a  defendant* 
Roberts  v.  Evans,  7  Ch.  D.  830  ;  47  L.  J.,  Ch, 
469 ;  38  L.  T.  99  ;  26  W.  R.  280. 

In  an  action  of  this  kind  the  husband  was- 
made  a  co-plaintiff.    The  defendant  by  his  state- 


im.] — To  an  action  by  executors 
for  the  purpose  of  charging  a  wife's  separate  es- 
tate with  a  debt  to  their  testator  contracted  on 
the  &ith  of  such  separate  estate,  the  husband, 
who  had  been  made  a  defendant,  and  his  wife 
raised  a  counter-cUdm  for  money  belonging  to 
the  wife,  not  part  of  her  separate  estate,  and  for 
certain  chattels  in  the  possession  of  the  testator 
at  his  death,  which  it  was  alleged  were  the  pro- 
perty of  the  husband  : — ^Held,  that  the  claim  to 
the  chattels  and  money  was  a  proper  subject  of 
counter-claim.  Hodson  v.  Moehi,  8  Ch.  D.  669  ; 
47  L.  J.,  Ch.  604 ;  38  L.  T.  636  ;  26  W.  R. 
690. 

Baplieation  to  Defenoe  of  CoTerture.]— In  an 
action  against  a  married  woman  she  pleaded 
covertore.  The  reply  set  out  that,  until  after 
action  brought,  the  plaintiff  was  not  aware  of 
the  covertare;  that  the  defendant  obtained 
credit  by  representing  herself  to  be  entitled  to 
an  annuity;  and  that  the  plaintiff  had  since 
discovered  that  under  a  separation  deed  she  was 
entitled  to  an  annuity : — Held,  that  the  reply 
did  not  raise  a  new  ground  of  claim,  or  contain 
an  allegation  of  fact  inconsistent  with  the  pre- 
vious pleading,  within  Ord.  XIX.  r.  19.  Collett 
V.  Dickinson,  26  W.  R.  403. 

Cotti.] — A  wife  being  a  defendant  in  a  pro- 
bate action,  having  separate  estate  with  restraint 
on  anticipation,  may  be  condemned  in  costs, 
although  her  husband  has  been  joined  as  a  co-de- 
fendant. Morris  v.  Freeman,  3  P.  D.  65 ;  47 
L.  J.,  P.  79  ;  39  L.  T.  126  ;  27  W.  R.  62. 

Costs  paid  to  Husband  in  prior  Action  against 
him.] — In  an  action  in  the  Queen*s  Bench  Divi- 
sion against  a  husband  and  wife  jointly  for  a  debt 
contracted  by  the  wife  before  marriage,  costs  of 
defence  were  recovered  by  the  husband  under 
the  Married  Women*s  Property  Act  (1870) 
Amendment  Act,  1874  (37  &  38  Vict.  c.  50),  s.  3, 
and  were  paid  to  him  by  the  plaintiff.  In  a  sub- 
sequent action  (commenced  oy  the  plaintiff  in 
the  Chancery  Division  for  the  purpose  of  enfor- 
cing the  judgment  obtained  by  him  in  the  first 
action  against  the  wife)  the  same  costs  were 
ordned  to  be  repaid  to  the  plaintiff  out  of  the 
wife's  separate  estate.  London  and  Provincial 
£ankY.  Bogle,  7  Ch.  D.  773  ;  47  L.  J.,  Ch.  801 ; 
37L.T.780;  26W.  R.  573. 

Commitment  for  Von-Payment  of  Judgment 
Debt.] — An  order  under  the  Debtors  Act,  1869, 
B.  6,  maybe  made  upon  a  married  woman.  Billon 
V.  Cunningham,  8  L.  R.,£x.  23  ;  42  L.  J.,  Ex.  11 ; 
27  L.  T.  830. 

Form  of  Judgment  against  ICarriod  Woman.] 
— At  the  trial  of  an  action,  brought  against  hus- 
band and  wife  to  recover  the  amount  of  a  biU.  of 
exchange  indorsed  by  the  wife  to  the  plalntijQ^,  it 
appeared  that  the  wife,  when  she  indorsed  the 
biJitWas  a  married  woman  possessed  of  a  life  in- 
terest in  certain  property  settled  to  her  separate 
use,  without  any  restraint  upon  anticipation,  and 
that  after  writ  issued,  but  before  tnal,  her  life 
interest  was,  by  deed,  resettled  upon  her  for  her 
separate  use  without  power  of  anticipation. 
Judgment  having  been  entered  for  the  plaintiff 
for  Sie  amount  daimed,  with  a  direction  to  the 
master  to  inquire  as  to  the  wif  e*s  separate  estate 
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By  a  deed  of  separation  made  between  hus- 
band and  wife  ana  trustees,  and  duly  acknow- 
ledged by  the  wife,  it  was  agreed  that  the  wife 
should  hold  all  the  real  and  personal  estate  of 
the  husband  and  wife,  or  either  of  them  in  right 
of  the  wife,  as  her  separate  property,  and  should 
have  powep,  by  will,  to  devise  or  bequeath  the 
same.  The  husband  then  purported  to  convey 
to  a  trustee  all  such  real  and  personal  estate,  to 
be  held  upon  corresponding  trusts  : — Held,  that 
though  the  wife  did  not  expressly  convey  real 
estate  vested  in  her,  it  was  the  intention  of  the 
deed  that  she  should  have  power  to  dispose 
thereof  as  if  she  was  unmarried,  and  accord- 
ingly that  an  estate  of  which  a  trustee  was 
seised  in  trust  for  her  separate  use  during  her 
life,  with  remainder  to  herself  in  fee.  passed  by 
her  will,    lb, 

A  wife  may  make  a  will,  disposing  of  property, 
which  she  only  has  in  autre  droit,  as  executrix, 
without  her  husband^s  consent.  Scammell  v. 
Wilkinson,  2  East,  552. 

Stock  in  the  Long  Annuities  was,  by  a  mar- 
riage settlement,  vested  in  trustees  for  the 
separate  use  of  the  wife,  for  life  ;  and,  after  her 
death,  they  were  to  pay  over  the  principal,  to- 
gether with  the  interest  and  dividends  due  and 
growing  thereon,  to  such  person  as  she  might  by 
will  appoint.  By  her  will  (reciting  the  settle- 
ment) she  appointed  executors,  and  directed 
them  to  sell  the  principal  stock.  The  proceeds 
thereof  she  bequeathed  to  different  parties.  At 
her  death  (for  some  time  previously  to  which 
she  had  lived  apart  from  her  husband)  a  sum  of 
money  was  found  at  her  lodgings,  which  was 
taken  possession  of  by  the  son  of  one  of  the 
executors,  at  the  request  of  his  father,  to  whom 
he  immediately  paid  it  over: — Held,  that 
(assuming  the  money  in  question  to  consist  of 
the  accumulations  of  the  wife's  dividends)  the 
will  did  not  dispose  of  it.  Tubman  v.  Hopkins, 
4  M.  &  G.  389  ;  5  Scott,  N.  R.  464.  See  Mes- 
senger V.  Clarke,  5  Ex.  388  ;  19  L.  J.,  Ex.  306 ; 
14  Jur.  748. 

Held,  also,  that,  as  the  executors  did  not  take 
jure  representationis,  they  were  not  entitled  to 
the  money.     lb. 

Held,  also,  that  the  money  vested  in  the  hus- 
band at  her  death,  without  his  taking  out  ad- 
ministration,   lb.    ' 

Held,  also,  that  as  the  son  was  a  wrongdoer 
in  taking  the  money,  he  was  liable  in  an  action 
for  money  had  and  received  at  the  suit  of  the 
husband.     lb. 

If,  during  marriage,  the  wife  acquires  a  right 
to  a  distributive  share  in  an  intestate's  estate, 
and  dies  without  asserting  her  claim,  leaving  the 
husband  surviving,  who  dies  without  asserting 
his  claim,  it  is  necessary  for  the  next  of  kin  of 
the  husband,  in  order  to  enforce  the  right  of  the 
wife,  and  to  reduce  it  into  possession  for  their 
benefit,  to  take  out  letters  of  administration 
both  to  the  wife  and  the  husband,  and  to  pay 
stamp  duty  for  each  grant.  Att.-Gen.  v.  Par- 
tington, 3  H.  &  C.  193  ;  33  L.  J.,  Ex.  281  ;  10 
Jur.,  N.  S.  825  ;  10  L.  T.  751 ;  13  W.  11.  64— Ex. 
Ch. 


ment  of  defence  objected  that  the'husband  ought 
to  have  been  a  defendant.  The  statement  of 
claim  was  afterwards  amended  for  another  pur- 
pose, but  no  alteration  was  made  as  to  the  par- 
ties. At  the  trial  the  court  ordered  the  husband 
to  be  made  a  defendant,  and,  in  giving  judgment 
for  the  wife,  deprived  her  of  the  costs  of  the 
pleadings  subsequently  to  the  time  when  the 
defendant  took  the  objection.    lb. 

The  Married  Women's  Property  Act,  1870  (33 
&  34  Vict.  c.  93),  enables  a  married  woman  to 
maintain  an  action  in  her  own  name  to  recover 
damages  against  her  bankers  for  dishonouring 
cheques  drawn  by  her  in  the  course  of  a  trade 
which  she  carries  on  separately  from  her  husband, 
or  for  not  duly  presenting  or  not  giving  due 
notice  of  dishonour  of  a  bill  of  exchange  acquired 
by  her  in  such  trade,  and  intrusted  to  them  by 
her  for  presentment,  it  being  a  remedy  *'  for  the 
protection  and  security  "  of  her  sepaftite  property, 
within  s.  11.  Sumtners  v.  City  Bank,  9  L.  R., 
C.  P.  680;  43  L.  J.,  C.  P.  261  ;  31  L.  T.  268. 

A  feme  covert  can  sue  her  husband  in  respect 
of  money  lent  to  him  out  of  her  separate  estate. 
The  plaintiff  lent  to  her  husband  1,000/.,  out  of 
money  left  by  will  to  her  sole  and  separate  use, 
upou  the  security  of  his  promissory  note  : — Held, 
that  she  was  entitled  to  recover.  Horrell  v. 
HorreU,  46  J.  P.  296.  See  also  Woodward  v. 
Woodward,  3  De  G.,  J.  &  S.  672. 

Petition  for  Payment  ont  of  Court — Vext 
Triend  Unnecessary.] — A  petition  by  a  married 
woman  for  payment  out  of  court  of  her  separate 
estate  is  a  remedy  for  the  protection  of  such  pro- 
perty within  the  meaning  of  33  &  34  Vict.  c.  93, 
s.  11,  and  she  can  present  her  petition  without 
appearing  by  a  next  friend,  as  if  the  property  in 
question  belonged  to  her  as  an  unmarried  woman. 
Fislver's  Trusts,  In  re,  45  L.  T.  504  ;  30  W.  R.  56. 

Bight  to  bring  Action  of  Trespass.] — Under 
the  Married  Women's  Property  Act,  1870,  a  mar- 
ried woman  can  maintain  an  action  in  her  own 
name  against  a  wrongdoer  for  her  expulsion  from 
a  beerhouse,  in  which  she  carried  on  business 
apart  from  her  husband,  and  for  loss  of  profits, 
stock-in-trade  and  fixtures,  which  she  had  pur- 
chased with  her  separate  earnings,  it  being  a  re- 
medy for  the  protection  of  her  property  within 
the  meaning  of  s.  11.  Moore  v.  Robinson,  48 
L.  J.,  Q.  B.  156  ;  40  L.  T.  99  ;  27  W.  R.  312. 

Action  by  Husband.] — A.,  a  feme  sole,  entitled 
to  the  profits  of  an  estate  vested  in  trustees  for 
her  separate  use,  conveyed  them  to  B.,  a  married 
woman,  for  her  separate  use,  without  the  inter- 
position of  a  trustee.  A.  married,  and  the  trus- 
tees, without  notice  of  the  conveyance  to  B., 
paid  the  profits  to  A.  B.'s  husband  cannot 
maintain  an  action  against  A.'s  husband  for  the 
money,  as  money  received  to  his  use.  Davison 
T.  Atkinson,  5  T.  R.  434. 

4.  Wife's  Peoperty  otheb  than  Separate 

Estate. 

a.  Oenerally. 

Diiposition.] — A  wife  may,  by  a  deed  duly 
acknowledged,  to  which  her  husband  is  a  party, 
acquire  a  power  to  dispose  by  will  of  her  real 
estates,  whether  in  possession  or  in  reversion. 
Pride  V.  Bubb,  7  L.  R.,  Ch.  64  ;  41  L.  J.,  Ch.  105 ; 
25  L.  T.  890  ;  20  W.  R.  220. 


Wife's  Beversionary  Interest  in  Personalty.] 
—A  husband  by  a  codicil  made  in  1861  directed 
that  after  the  death  of  his  widow  a  legacy  of 
350Z.  should  be  paid  to  one  of  his  daughters,  who 
was  then  a  married  woman.  The  daughter's 
husband  being  indebted  to  the  testator*s  estate, 
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the  daughter  and  her  husband,  daring  the 
widow's  life,  assigned  the  legacy  to  a  purchaser 
for  Talue  by  a  de^ed  executed  under  20  &  21  Vict. 
c  57.  On  the  death  of  the  widow,  the  testator's 
executors  claimed  to  set  off  the  debt  due  from 
the  huslmnd  against  the  legacy  to  his  wife  : — 
Held,  that,  under  the  act,  the  purchaser  got  a 
good  title  clear  from  any  set-off  in  respect 
of  the  husband*B  debt.  BatoheloTy  In  re,  Sloper 
V.  Oliver,  16  L.  B.,  Bq.  481  ;  43  L.  J.,  Ch.  101  ; 
21  W.  B.  901. 

Semble,  that  if  the  husband  had  previously 
assigned  his  interest  the  case  would  nave  been 
different.    Ih. 

By  a  marriage  settlement  a  policy  of  assurance 
on  the  life  of  C.  was  assigned  to  trustees  for  the 
benefit  of  the  wife,  for  her  separate  use,  for  life, 
and  after  her  death  as  she  should  appoint.  The 
husband  covenanted  that  he  would  pay  the  pre- 
miums, and  in  default  the  trustees  were  autho- 
rized to  apply  the  income  for  that  purpose.  Sub- 
sequently, the  wife  appointed  the  reversion  in 
policy  by  way  of  mortgage  to  secure  sums  of 
money  advanced  to  her,  with  interest  at  five  per 
cent.  The  husband  and  the  trustees  ref  Qsed  to 
pay  the  premiums,  and  they  were  paid  by  the 
mortgagees.  On  the  death  of  C.  the  mortgagees 
claimed  to  be  repaid  out  of  the  policy  moneys 
the  sums  they  had  advanced  for  keeping  the 
policy  on  foot,  with  interest  at  five  per  cent. : — 
Held,  that  they  were  entitled  to  immediate  pay- 
ment of  the  premiums  paid  by  them,  with 
interest  at  four  per  cent.,  and  to  a  charge  for  the 
remaining  one  per  cent,  upon  the  reversion  of 
the  policy  moneys.  G-ill  v.  Downijig,  17  L.  B., 
Eq.  316  ;  30  L.  T.  157  ;  22  W.  B.  360. 

Beal  Property.] — A  married  woman,  defen- 
dant in  a  partition  suit,  having  been  declared 
entitled  to  a  share  of  real  estate,  agreed,  with 
the  consent  of  her  husband,  to  sell  the  share  to 
the  plaintiff,  and  an  order  was  made  in  the  suit 
directing  payment  of  the  purchase-money  into 
court.  She  died  before  any  deed  was  executed  : 
— Held,  that  the  purchase-money  belonged  to 
her  real  representatives,  and  not  to  the  husband 
as  administnxtor.  Jfildmay  y.  Quwke,  6  Ch.  D. 
653  ;  46  L.  J.,  Ch.  667  ;  25  W.  B.  788. 

Election  on  separate  Examination  to  take  as 
Personalty.] — The  purchase-moneys  of  real  es- 
tate to  which  a  married  woman  was  absolutely 
entitled  having  been  paid  into  court  by  a  railway 
company  under  the  Lands  Clauses  Consolidation 
Act,  1845,  s.  69,  upon  a  petition  by  the  owner 
and  her  husband  for  payment  out  to  the  latter : 
— Held,  that  the  married  woman  might  elect 
upon  her  separate  examination  in  court  to  take 
the  fund  as  personalty,  and  an  order  was,  by  her 
consent,  made  for  payment  out  to  her  husband 
without  a  deed.  KohirCs  Estate,  In  re,  27  W.  B. 
705. 

Suits  in  respeet  of.] — The  court  has  jurisdic- 
tion to  sanction  on  behalf  of  a  married  woman 
a  compromise  of  a  suit  to  make  a  trustee  liable 
for  a  breach  of  trust  in  relation  to  a  fund  in 
which  she  has  a  reyersionary  interest.  Wall  y. 
Rogers,  Wall  y.  Ogle,  9  L.  B.,  £q.  58  ;  39  L.  J., 
Ch.  204,  381 ;  21  L.  T.  654. 

b.  Bednotion  into  PoMession  by  Hoaband. 
Hniboad  never  in  Position  to  assert  his  Bights 


hy  Action.] — A  fund  to  which  a  married  woman 
becomes  entitled  during  coverture  will  not  be 
considered  as  reduced  into  possession  by  the  bus* 
band,  where  he  has  not  been  at  any  time  in  a 
position  to  assert  his  rights  by  action  for  the 
amount  as  money  had  and  received  to  his  use. 
Aitchison  y.  Dixon,  10  L.  B.,  Eq.  589  ;  39  L.  J., 
Ch.  705  ;  28  L.  T.  97  ;  18  W.  B.  989. 

A.,  the  sole  surviving  trustee  and  executor  of 
G.'s  will,  appointed  E.  and  his*  own  solicitor,  D., 
as  his  co-trustees.  D.,  as  such  trustee,  having 
opened  an  account  at  a  bank  in  the  name  of  G.'s 
executor,  drew  a  cheque  against  it  in  favour  of 
A.'s  wife,  who  was  entitled  to  a  distributiye 
share  of  G.'s  personal  estate,  and  applied  it  in 
payment  of  a  railway  debenture,  taken  in  the 
name  of  D.  and  E.,  as  trustees  for  A.'s  wife.  A, 
then  died,  leaying  his  wife  surviving  : — Held, 
that  the  cheque  having  been  drawn  in  favour  of 
his  wife,  and*  there  never  having  been  a  moment 
at  which  A.  could  have  brought  an  action  for  the 
amount  of  it,  there  had  been  no  reduction  into 
possession  by  him.    li, 

A  woman  entitled  to  property  for  her  separate 
use  was  desirous  of  raising  money  for  the  im- 
provement of  her  estate,  while  her  husband  also 
wished  to  raise  money  to  dischaige  a  debt.  They 
accordingly  arranged  through  their '  solicitor  to 
borrow  money  upon  mortgage  of  the  separate 
estate,  and  upon  policies  upon  the  lives  of  each 
of  them  respectively.  The  money  was  to  be 
advanced  by  instalments,  and  when  the  first  in- 
stalment was  due  the  husband  and  wife  signed  a 
joint  authority  for  the  solicitor  to  receive  it  for 
them.  He  received  the  money,  and  claimed  to 
retain  part  of  it  in  respect  of  a  separate  debt 
due  to  him  as  solicitor  of  the  husband  : — Held, 
that  in  an  action  by  husband  and  wife  the  soli- 
citor could  not  rotain  the  money,  or  set  off 
against  it  a  debt  due  from  the  husband,  as  it  was 
received  upon  the  express  understanding  that  it 
was  to  be  held  for  the  husband  and  wife  jointly, 
so  that  thero  never  was  any  reduction  into  pos- 
session on  the  part  of  the  husband.  Joiutsw, 
Cuthbertson,  8  L.  B.,  Q.  B.  504  ;  42  L.  J.,  Q.  B. 
221  ;  28  L.  T.  673  ;  21  W.  B.  919— Ex.  Oh. 

A  woman  having  a  sum  of  money  deposited 
with  a  merchant,  and  standing  in  her  name, 
married  a  man  whom  she  afterwards  accom- 
panied on  a  voyage,  and  both  wero  drowned  at 
the  same  time.  The  money  was  transferred  by 
the  merchant  into  the  names  of  the  husband  and 
wife  ;  but  the  only  direction  given  to  the  mer- 
chant by  the  husband  was  to  keep  this  property 
separate  from  his  other  moneys.  The  husband 
by  his  will,  after  reciting  that  his  wife  had  pre- 
viously to  her  marriage  deposited  with  the  mer- 
chant this  money,  which  was  standing  in  her 
name,  disposed  of  the  property  as  his  own : — 
Held,  that  the  husband  had  done  no  act  to  re- 
duce the  wife^s  money  into  possession,  and  that 
it  would  go  to  her  personal  representatives. 
Scrutton  v.  Pattillo,  19  L.  B.,  Eq.  369  ;  44  L.  J., 
Ch.  249  ;  32  L.  T.  140  ;  23  W.  B.  379. 

Promissory  Note  given  to  Wife.]— The  in- 
terest in  a  promissory  note,  given  to  a  wife 
during  coverture,  the  consideration  for  which  was 
money  advanced  by  her  during  the  coverturo, 
survives  to  the  wife  after  the  death  of  her  hus- 
band, unless  he  reduces  it  into  possession  in  his 
lifetime.  Oaters  v.  Madsley,  6  M.  &  W.  425  ;  8 
Jor.  724. 

The  plaintiff,  who  was  a  widow,  was  entitled, 
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900Z.  in  respect  of  the  capital  of  the  shares.  The 
wife  thereupon  (suing  as  a  feme  sole  under  the 
protection  order)  commenced  an  action  against 
the  company  and  the  husband,  claiming  payment 
of  the  900Z.  to  her  as  a  feme  sole.  The  money 
was  paid  into  court :— Held,  that  the  transfer 
into  the  joint  names  did  not  amount  to  a  reduc- 
tion into  possession  by  the  husband,  and  that  the 
wife  was  entitled  to  the  900?.  as  a  feme  sole 
under  the  protection  order  as  being  property 
acquired  by  her  after  the  desertion.  yichcUon 
V.  Drury  Building  Estate  Company,  7  Ch.  D 
48  ;  47  L.  J.,  Ch.  192  ;  87  L.  T.  489  ;  26  W.  R. 
76.  See  also  Prole  v.  Soady,  3  L.  R.,  Ch  220  • 
37  L.  J.,  Ch.  246  ;  16  W.  R.  445.  ' 


under  the  will  of  her  aunt  T.,  to  half  of  600Z., 
which  had^en  lent  by  T.  to  the  defendant,  and 
remained  in  his  hands,  at  interest,  during  the  life 
of  T.,  and  during  the  life  of  T.'s  sister  (the  plain- 
tiff's mother),  who  was  entitled  to  the  interest  of 
it  for  her  Ufe.      Under  the  will  of  the  plaintiffs 
father  she  and  her  sister  (the  defendant's  wife) 
were  each  entitled  to  200Z. ;  of  this  will  the  •de- 
fendant was  executor.      T.  died  in  1847,  the 
plaintiff's  &ther  in  1845,  and  her  mother  on  the 
13th  March,  1850,  leaving  the  plaintiff  and  her 
sister  surviving  her.    On  the  2nd  of  March,  1850, 
the  defendant  gave  a  bill  of  exchange  to  the 
plaintiffs  husband  for  242Z.  lOtf.,  the  amount  to 
which  the  plaintiff   would  be  entitled  at  her 
mother's  death  under  T.'s  vnll,  and  in  May  a  re- 
ceipt in  full  of  all  demands  was  given  to  the 
executors  of  T.*b  will  by  the  defendant  and  his 
wife,    and  by  the  plaintiff  and  her  husband. 
After  the  death  of  the  plaintiff's  husband,  the 
defendant  obtained  possession  of  the  bill  of  ex- 
change.    In    1857j  in   an    interview    between 
the  plaintiff  and  defendant,  in  the  presence  of 
her  attorney,  the  defendant,  being  pressed  for 
payment,  made  out  an  account  of  the  sums  in 
which  he  was  indebted  to  the  plaintiff,  charging 
himself  with  interest  on  money  lent ;  at  the  same 
time  he  said  that  he  was  going  to  receive  money 
from  the  sale  of  some  property,  and  he  indorsed 
on  the  above  account  an  authority  to  his  solicitor 
to  pay  the  amount  to  the  plaintiff  out  of  any 
moneys  received  for  him,  "  subject  to  any  legal 
claim  he  might  have  against  the  plaintiff:" — 
Held,  that  as  to  the  242Z.,  the  plaintiff  had  an 
action  in  her  own  right,  it  not  navlng  been  re- 
duced into  possession  by  her  deceased  husband  ; 
and  that  as  to  the  200Z.,  the  defendant  was  per- 
sonally liable  upon  an  express  promise.     Topfuim 
V.  Morecraft,  8  Bl.  &  Bl.  972  ;   4  Jur.,  N.  S. 
€11. 

A  married  woman,  being  administratrix,  re- 
ceived a  sum  of  money  in  that  character,  and 
lent  the  same  to  her  husband,  and  took  in  return 
for  it  the  joint  and  several  promissory  note  of 
her  husband  and  two  other  persons  pa3rable  to 
her  with  interest : — Held,  that  although  she 
could  not  have  maintained  any  action  upon  the 
note  during  the  lifetime  of  her  husband,  yet  that 
he  having  died,  and  it  having  been  given  for  a 
good  consideration,  it  was  a  chose  in  action  sur- 
viving to  the  wife,  and  that  she  might  maintain 
an  action  upon  it  against  either  of  the  other 
makers  at  any  time  within  six  years  after  the 
death  of  her  husband,  and  recover  interest  from 
the  date  of  the  note.  Richards  v.  Riohardt^  2 
B.  &  Ad.  447. 


Shares  in  Joint  NaxneB  of  Hnshand  and  Wife.  ] 
— A  wife  became  in  1866  entitled,  on  the  death 
of  an  intestate,  to  a  share  of  his  estate.  Part  of 
her  share  was  paid  by  the  administrator  to  the 
husband,  and  in  1867  shares  in  a  joint-stock  com- 
pany, which  had  been  appropriated  by  the  ad- 
ministrator in  respect  or  the  remainder  of  the 
vnfe's  share,  were,  with  the  assent  of  the  husband 
and  wife,  transferred  into  their  joint  names.  In 
May,  1874,  the  husband  deserted  the  vnfe,  and 
in  November,  1874,  she  obtained  from  the  jus- 
tices a  protection  order,  by  which  her  property 
and  earnings  acquired  since  the  date  of  the  de- 
sertion were  protected  from  her  husband.  In 
1876  the  company  resolved  upon  a  voluntary 
liquidation,  and  the  liquidator  gave  notice  to  the 
husband  and  wife  that  he  was  prepared  to  refund 


Sale  of  Chattel  by  Husband.]— The  sale  by  a 
husband  of  his  wife's  chose  in  action  is  a  reduc- 
tion into  possession  by  him.  The  right  to  avoid 
such  a  sale,  e.g.,  on  the  ground  of  fraud,  is  in  the 
husband,  and,  though  the  wife  survives  him, 
passes  to  his  executors,  who  are  the  proper  per- 
sons to  sue  after  the  death  of  both  husband  and 
wife,  not  the  wife's  representatives.  Widgery  v 
Tcpper,  7  Ch.  D.  423  ;  47  L.  J.,  Ch.  550  :  38  l!  T. 
434  ;  26  W.  R.  546— C.  A.  Affirming  5  Ch.  D. 
516  ;  46  L.  J.,  Ch.  579 ;  25  W.  R.  726. 

Certain  engravings  of  which  a  testator  died 
intestate  were  deliverec^ .  to  T.,  a  solicitor,  on 
behalf  of  himself  and  the  other  next  of  km  of 
the  testator.      W.,  whose  wife  was  one  of  the 
next  of  kin,  sold  his  wife's  share  in  the  engiav- 
ings  to  T.  for  a  sum  less  than  the  amount  at 
which  it  had  been  valued  for  probate,  and  much 
less  than  the  amount  which  her  share  of  the 
engravings  ultimately  realized,  T.  having  with- 
held all  information  about  the  value  of  the  en- 
gravings.   W.  died  before  his  wife.    The  engrav- 
mgs  remained  in  T.'s  possession  till  his  death,  and 
were  sold  in  a  suit  for  the  administration  of  his 
estate.    W.'s  executors  afterwards  filed  a  bill  to 
set  aside  the  sale  of  Mrs.  W.'s  share  as  having 
been  obtained  by  fraud  .-—Held,  that  the  sale  by 
W.  was  a  reduction  into  possession  of  his  vnfe's 
chose  in  action,  and  that  W.'s  and  not  his  wife's, 
executors  were  the  proper  persons  to  sue  after  the 
death  of  both  husband  and  vnfe.    Ih. 

Appropriation  of  Wife's  Ineoma  does  not 
affoot  future  Ineoma.] — When  a  trust  for 
accumulation  is  excessive,  and  a  married  woman, 
as  one  of  the  next  of  kin,  becomes  entitled  to  a 
share  of  the  income  during  the  excess,  this 
interest,  though  lasting  for  her  whole  life,  is  not 
of  such  a  nature  as  to  enable  her  husband  to 
assign  the  future  payments  to  become  due 
during  his  life,  but  such  payments,  unless 
actually  received  by  the  husband  or  his  assignee, 
w^ill  belong  to  the  wife  by  survivorship.  Benn 
V.  Griffith,  18  W.  R.  403. 


Raeeipt  by  Agent  of  Husband  and  Wife.]— 
The  receipt  by  an  agent,  appointed  by  husband 
and  wife,  of  money  forming  part  of  the  estate  of 
an  intestate  of  which  the  wife  is  administratrix, 
amounts  to  a  reduction  into  possession  by  the 
husband  of  the  wife's  distributive  share  of  the 
money.  Barber,  In  re,  DardUr  v.  Chapman. 
11  Ch.  D.  442 ;  40  L.  T.  649  ;  27  W.  R.  813. 

Payment  of  Debt  to  Wife,  contracted  befbra 
Xarriage.] — ^The  act  of  the  wife  in  receiving 
during  coverture  the  debt  contracted  with  her 
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of  exchange  he  had  as  securities  for  money  lent 
to  her  on  her  executing  an  agreement  to  charge 
her  reversionary  interest  with  the  debt,  and  at 
the  same  time  entreating  Gr.  to  make  no  in- 
quiries as  to  the  truth  of  her  statements,  as  it 
would  lead  to  her  husband*s  discovering  her 
liabiliti^  and  prevent  a  reunion  : — Held,  on  the 
assumption  that  G.  was  really  ignorant  of  the 
trusts  of  the  settlement,  that  she  had  been  so  far 
guilty  of  fraud  as  to  make  the  ^Ise  allegation 
binding  on  her  reversionary  estate.  Oreen  v. 
Lyofij  21  W.  R.  695. 

A  legatee,  who  is  also  a  debtor  to  the  testator*8 
estate,  cannot  claim  payment  of  the  legacy 
without  paying  the  debt ;  and  a  legacy  given  to 
a  married  woman  but  payable  by  law  to  the 
husband,  is  in  the  same  position  for  this  purpose 
as  a  legacy  to  the  husband  himself,  subject  to 
her  right  of  survivorship  where  the  interest  is 
reversionary,  and  to  her  equity  to  a  settlement 
when  it  becomes  vested  in  possession.  Where, 
however,  the  legacy  to  the  wife  is  reversionary, 
and  she,  with  her  husband^s  concurrence,  under 
the  provision  of  20  &  21  Vict.  c.  67,  assigns  it  to 
a  purchaser  for  value,  the  deed  acknowledged 
under  the  statute  overreaches  the  jus  mariti,  and 
the  purchaser  takes  the  legacy  discharged  from 
all  right  of  retainer  which  the  executor  might 
have  asserted  against  the  husband.  Batchelor^ 
In  re,  Sloper  v.  Oliver,  16  L.  R.,  Bq.  481  ;  43 
L.  J.,  Ch.  101  ;  21  W.  R.  901. 

Xortgages— Joint  Power  to  Xortgagre.1— A 
husband's  estates  were  limited  to  himself  for 
life,  with  remainder  to  such  uses  as  he  and  his 
wife  should  jointly  appoint,  for  the  purpose  of 
raising  money  by  way  of  mortgage  or  otherwise, 
and  subject  thereto  to  a  termor  to  raise  certain 
moneys  due  from  the  husband,  with  remainder 
to  the  wife  for  life,  and  with  an  ultimate  re- 
mainder to  the  husband  and  wife  in  moieties. 
The  husband  and  wife  exercised  the  joint  power, 
and  thereby  raised  money  for  the  use  of  the 
husband  : — Held,  that  the  case  was  not  one  in 
which  the  wife's  estate  had  been  pledged  or 
charged  for  the  husband's  moiety  of  the  estate 
under  the  limitations  of  the  settlement  subse- 
quent to  the  joint  power.  Seholejield  v.  Lock- 
wood,  4  De  G.,  J.  k  S.  22. 

By  a  partition  deed  of  real  estate  of  which  a 
wife  was  joint  tenant,  land  was  conveyed  to 
such  uses  as  she  and  her  husband  should  appoint, 
and  in  default  to  her  separate  use  during  their 
joint  lives,  with  remaincier  to  the  survivor  for 
life,  and  ultimate  remainder  to  her  in  fee.  She 
joined  in  mortgages  under  the  power  to  secure 
repayment  of  advances  to  her  husband,  and  he 
afterwards  executed  a  composition  deed  under 
the  Bankniptcy  Act  of  1861,  assigning  all  his 
property  to  trustees  for  the  benefit  of  creditors. 
He  afterwards  sold  the  estate  and  requested  the 
trustees  to  release  it  on  the  ground  that  only  his 
life  estate  passed  to  the  trustees,  and  that  his 
wife  was  entitled  to  throw  on  his  life  estate  the 
debt,  which  far  exceeded  it  in  value : — Held, 
that  she  was  so  entitled,  and  that  the  trustees 
ought  therefore  to  release  the  property.  Truemanf 
Ex  parte,  42  L.  J.,  Bk.  1 ;  21  W.  R.  106. 

T.,  as  co-heiress  with  her  sister  of  freeholds 
and  copyholds  of  their  mother,  made  a  partition 
and  settlement  of  her  one  equal  moiety  to  such 
uses  as  she  and  her  then  husband  should  joinUy 
appoint,  and  subject  thereto  to  the  separate  use 
of  T.  for  life,  remainder  to  the  survivor  of  Mr. 


dam  sola  operates  as  a  reduction  into  possession 
of  the  chose  in  action,  and  vests  the  property  in 
the  husband.  The  husband's  knowledge  of  ihe 
payment  to  the  wife  is  only  material  as  evidence 
of  his  authority  for  the  payment.  Rogers  v. 
Bolton,  8  L.  R.,  Ir.  69. 

Aeeount  at  Husband's  Bank.] — ^A  legacy,  to 
which  a  married  woman  was  entitled  under  a 
will,  was  paid  by  the  executors  by  means  of  a 
cheque  for  995Z.,  drawn  to  the  order  of  the 
husband  and  wife.  The  husband  and  wife  in- 
dorsed the  cheque,  and  then  went  together  to 
the  husband's  bankers,  when  the  wife  handed 
the  cheque  to  the  manager,  and,  in  the  presence 
and  with  the  assent  of  the  husband,  told  the 
manager  to  open  an  account  in  her  own  sole 
name,  and  to  place  to  the  credit  of  it  800Z.,  part 
of  the  9967.,  and  to  credit  the  residue  to  the 
husband's  current  account.  This  was  done,  and 
the  wife  afterwards,  from  time  to  time,  drew 
cheques  on  the  amount  in  her  sole  name.  The 
husband  never  interfered  with  the  account.  The 
wife  drew  various  cheques,  for  amounts  varying 
from  201,  to  60/.,  in  favour  of  the  husband,  for 
the  puipose  of  those  sums  being  employed  by 
him  in  nis  business.  Part  of  the  money  was,  by 
the  wife's  directions,  invested  by  the  bankers  in 
the  purchase  of  some  bonds,  they  sending  her  a 
memorandum  which  stated  that  they  held  the 
bonds  as  her  property.  The  husband  afterwards 
asked  the  wire  to  sign  a  memorandum  charging 
her  money  and  securities  with  the  payment  of 
the  overdrawn  balance  of  his  account  with  the 
bankers,  but  she  refused  to  do  so  : — Held,  that 
the  legacy  had  never  been  reduced  into  posses- 
sion by  the  husband.  Parker  v.  Lechmere,  12 
CK  D.  256  ;  28  W.  R.  48. 

Double  Administration,  whan  Keoassary.] — 
A  married  woman  died  intestate,  entitled  to  a 
chose  in  action.  The  husband,  who  survived 
her,  did  not  reduce  her  property  into  possession 
during  his  lifetime,  and  died  intestate,  without 
having  administered  to  her  effects  : — Held,  that 
a  double  administration  was  necessary  to  enable 
their  only  child  to  possess  himself  of  his  mother's 
property.  Harding,  In  goods  of,  2  L.  R.,  P. 
394  ;  41  L.  J.,  P.  66  ;  26  L.  T.  668 ;  20  W.  R. 
615. 


c.  Sales,  Charffes,  and  Kortffaffes  of  Wife's 

Property. 

Sale  of  Wife's  Estate.] — ^A  husband  and  wife 
agreed  in  writing  to  sell  the  wife's  estate  in  fee 
to  A.,  and  subsequently  duly  conveyed  the  estate 
to  B.  : — Held,  that,  as  A.  knew  that  he  was  con- 
tracting to  purchase  the  wife's  estate,  he  took 
nothing  unaer  the  agreement,  and  could  not 
even  compel  the  husband  to  convey  his  interest 
and  receive  an  abated  price.  WUhinson  v. 
Castle,  Castle  v.  Wilkinson,  6  L.  R.,  Gh.  634 ; 
39  L.  J.,  Ch.  843  ;  18  W.  R.  686. 

Charge  of  BeTenionaiy  Intereiti.] — A  wife 
living  separate  from  her  husband,  represented 
to  G.  that  she  had  the  power  of  charging  the 
reversionary  interest  in  a  fund  to  which  she  was 
entitled  on  the  death  of  her  husband,  the  fact 
being  that  she  was  restrained  from  anticipation 
during  coverture.  On  the  strength  of  such  false 
allegation  she  indncedtCW  to  destroy  certain  bills 
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and  Mrs.  T.  for  life,  remainder  to  the  uses  of 
any  deed  or  will  which  Mrs.  T.,  whether  covert 
or  sole,  should  execute,  with  ultimate  remainder 
to  Mrs.  T.  in  fee.  Mortgages  for  the  husband's 
benefit  for  sums  amounting  altogether  to  5,260Z. 
were  ma^e  in  exercise  of  the  joint  power  of  ap- 
pointment, and  the  husband  afterwards  made  a 
general  assignment  of  all  his  estate  on  trust  for 
his  creditors  : — Held,  that  the  mortgages  being 
substantially  of  the  wife's  estate,  the  w3e's  claim 
as  surety  to  the  extent  of  the  mortgages  was 
prior  to  the  claim  of  the  creditor's  trustees,  who 
were  directed  to  convey  the  premises  to  a  pur- 
chaser, it  appearing  upon  the  mutual  admissions 
of  counsel  on  both  sides  that  the  mortgages  ex- 
hausted the  amount  of  the  purchase-money.  Jb. 
A  wife  was  entitled  for  life,  in  the  event  of 
surviving  her  husband,  to  a  rent-charge.  She 
joined  him  in  executing  a  mortage  of  the  estates 
upon  which  it  was  charged,  and  by  the  deed  ab- 
solutely released  and  extinguished  her  rent- 
charge.  A  portion  .of  the  estates  was  recon- 
vey^  by  the  mortgagees  to  the  husband  re- 
leased from  the  mortgage,  and  he  afterwards  re- 
mortgaged  it  to  other  mortgagees,  who  under  a 
power  entered  into  a  contract  for  sale.  The 
title  being  objected  to  on  the  ground  that  the 
rent-charge  was  still  subsisting,  the  vendors  pro- 
duced parol  evidence  that  the  former  mortgagees 
had  stipulated  with  the  solicitor  of  the  mort- 
gagor and  his  wife  for  the  absolute  release  of 
the  rent-charge  : — Held,  that  where  a  wife  joins 
in  a  mortgage  deed,  her  equity  of  redemption  is 
not  released  if  there  is  no  express  contract  on  her 
part  to  release  it,  and  that  at  any  rate  the  title 
was  too  doubtful  to  be  forced  upon  the  pur- 
chasers. Betton  or  Belton^  In  r<?,  12  L.  R,,  Eq. 
663  ;  25  L.  T.  404  ;  19  W.  R.  1052. 


Execation  of,  by  Wife   shortly  before 


Karriage.] — Under  the  will  of  her  father,  Mrs. 
M'Wade  was  interested  for  life  in  the  profits  of 
a  mine.  A  fortnight  before  her  marriage  she 
executed  a  mortgage  of  her  interest  to  secure  the 
payment  to  her  mother,  Mrs.  Brodhurst,  of  a 
sum  of  money.  Mrs.  M'Wade,  with  her  chil- 
dren, was  residing  with  her  mother.  This  was  a 
bill  by  the  husband  (a  pauper)  and  his  children 
(he  being  their  next  friend)  seeking  to  have  the 
mortgage  (of  which  he  alleged  he  knew  nothing 
before  marriage)  set  aside,  or  that  an  account 
should  be  taken  of  what,  if  anything,  was  due  to 
Mrs.  Brodhurst : — Held,  that  the  bill  must  be 
dismissed  so  far  as  it  regarded  the  mortgage, 
there  being  no  evidence  of  fraud.  WWt^e  v. 
Brodhurst,  34  L.  T.  924— C.  A.  Affirming  24 
W.  R.  232. 

Of  Husband  of  his  Interest  in  Wife's 

Estate — Costs.] — ^A  husband  mortgaged  his  in- 
terest in  his  wife's  reversionary  personal  estate. 
The  wife  died  in  the  husband's  Ufc,  and  before 
the  fund  fell  into  possession.  Expenses  were  in- 
curred in  taking  out  administration  by  persons 
entitled  to  the  equity  of  redemption,  without 
any  express  request  by  the  mortgagee : — Held, 
that  the  mortgagee  was  entitled  to  priority  over 
such  costs.  Saunders  v.  Bunm^n,  7  Ch.  D.  826  ; 
47  L.  J.,  Ch.  338  ;  38  L.  T.  416  ;  26  W.  R.  397. 

In  a  conveyance,  by  way  of  mortgage,  by  a 
husband  of  his  wife's  chattels  real,  the  court  will 
look  at  the  instrument  to  ascertain  the  real  in- 
tention of  the  mortgagor :  whether  merely  to 
give  a  security,  or,  also,  actually  change  the  pro- 


perty in  the  equity  of  redemption  ;  and  snch  in- 
tention is  to  be  ascertained  by  applying  to  the 
instrument  the  ordinary  rules  of  construction, 
coupled  with  the  presumption  on  which  the 
court  acts  in  such  cases.  JPCitllagh  v.  Littledale, 
9  Ir.  R.,  Eq.  485. 

C.  by  deed — ^reciting  that,  on  his  marriage,  he 
became  absolutely  entitled  to  all  his  wife's 
(equitable)  interest  in  certain  chattels  real,  and 
that,  having  occasion  to  borrow  300Z.,  he  had  ap- 
plied to  L.  to  lend  it,  offering  to  secure  repaj"- 
ment  by  a  mortgage  of  the  chattels  real — mort- 
gaged the  chattels  real,  retaining  a  reversion  of 
one  day.  The  deed  contained  a  proviso  that,  on 
payment  of  principal  and  interest,  the  mortgagee 
would  surrender  the  term  to  the  mortgagor,  his 
executors,  administrators,  and  assigns,  the  usual 
covenants  for  title  by  him  alone,  and  a  power  of 
sale ;  he  covenanting,  in  case  of  a  sale,  to  stand 
possessed  of  the  reversion  in  trast  for  the  pur- 
chaser, the  surplus  purchase-money  to  be  paid  to 
him  : — Held,  not  to  have  divested  his  wife's 
right,  by  survivorship,  to  the  equity  of  redemp- 
tion,    lb. 


d.  Acknowledgments  to  bar  Wife's  Interest, 
i.  Validity  of  generally. 

Contingent  Remainder.] — Assuming  that  be- 
tween the  passing  of  3  &  4  Will.  4,  c.  74,  and  of 
7  &  8  Vict.  c.  76,  a  man  or  a  feme  sole  could  not 
by  any  means  effectually  dispose  at  law  of  a  con- 
tingent remainder  in  fee  by  act  inter  vivos,  ex- 
cept by  estoppel  by  means  of  a  false  recital,  still, 
upon  the  true  construction  of  the  former  act,  a 
married  woman  could  convey  such  an  estate  by 
deed  acknowledged,  Crofts  v.  Middleton,  25 
L.  J.,  Ch.  513  ;  2  Jur.,  N.  S.  628— L.  J. 

Supposing  such  a  deed  could  not  operate  so  as 
to  pass  the  legal  estate,  still,  if  made  for  a  valu- 
able consideration,  it  would  be  good  to  confer  an 
equitable  title  by  way  of  contract ;  for  the  3  &  4 
WilL  4,  c.  76,  gives  a  married  woman  power, 
with  the  concurrence  of  her  husband,  to  contract 
by  acknowledged  deed,  so  as  to  bind  her  real 
estate,  though  not  herself  personally,    lb. 

Real  Estate.] — A  married  woman  can  elect,  so 
as  to  bind  her  interest  in  real  estate,  without 
deed  acknowledged  under  3  &  4  Will.  4,  c.  74. 
Barrow  v.  Barrow^  4  Kay  &  J.  409  ;  27  L.  J., 
Ch.  678  ;  4  Jur.,  N.  S.  1049. 

Where  a  wife  has  an  estate  for  life  in  beholds 
for  her  separate  use,  she  can  alienate  that  estate 
without  any  acknowledgment  under  3  &  4  Will. 
4,  c.  74.  Leohmere  v.  Brotheridge,  32  Beav.  353  ; 
32  L.  J.,  Ch.  577 ;  9  Jur.,  N.  8.  705.  But  see 
Taylor  v.  Meads,  34  L.  J.,  Ch.  203. 

But  a  married  woman  cannot  dispose  of  her  fee- 
simple  lands,  settled  to  her  separate  use,  except 
by  deed,  duly  acknowledged  under  3  &  4  Will.  4, 
c.  74.    lb. 

With  respect  to  personal  property,  whether 
vested  or  contingent,  settled  to  the  separate  use 
of  a  feme  covert,  she  may  deal  with  it  as  a  feme 
sole,  and  either  sell  or  incumber  it.    lb. 

The  executors  of  a  widow  brought  an  action 
of  covenant  upon  a  lease  executed  by  her 
and  her  late  husband  (who  was  seised  in  her 
right),  but  not  acknowledged  by  her  according  to 
3  &  4  Will.  4,  c.  74,  ss.  77, 79,  and  not  made  ac- 
cording to  the  power  in  19  &  20  Vict.  c.  120,  s.  32. 
The  defendants  had  executed  the  lease  as  sureties 
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for  the  lessee,  who  was  left  in  possession  for  the 
whole  term,  before  and  after  the  death  of  the 
husband,  the  widow  doing  nothing  to  disaffirm 
the  tenancy  : — Held,  that  they  were  liable,  as  it 
most  be  presnmed  that  the  lessee  obtained  what 
he  bargained  for — a  lease,  valid  while  the  husband 
and  wife  lived,  and  voidable  upon  his  death. 
Toler  V.  Slater,  3  L.  R.,  Q.  B.  42  ;  37  L.  J.,  Q.  B. 
33  ;  17  L.  T.  168  ;  16  W.  R.  124. 

A  husband  cannot  dispose  of  his  wife's  interest 
in  the  proceeds  of  real  estate,  directed  by  a  will 
to  be  sold,  in  any  mode  short  of  a  deed  ezecnted 
and  acknowledged  by  her  nnder  3  &  4  Will.  4,  c. 
74.  FranksT.  Bollani,  3  L.  R.,  Ch,  717  ;  37  L.  J., 
Ch.  664  ;  18  L.  T.  623  ;  16  W.  R.  1158. 

How  Aekttowlodged.] — ^A  statutory  enactment 
which  authorizes  the  appointment  of  a  person  to 
execute  a  conveyance  in  the  name  and  on  behalf 
of  another,  cannot  be  made  applicable  when  the 
latter  person  is  a  married  woman  ;  acknowledg- 
ment and  separate  examination  being  essential  to 
the  conveyance  of  real  estate  by  a  married  woman, 
and  being  acts  which  from  their  nature  cannot 
be  performed  vicariously.  Stables,  In  re,  33  L.  J., 
Ch.  422 ;  10  L.  T.  1  ;  12  W.  R.  513. 

The  acknowledgment  of  a  deed  by  a  married 
woman  need  not  be  taken  before  the  enrolment 
of  the  deed.  Taremer,  Ex  parte,  7  De  G.,  Mac. 
&0.  627  ;  25  L.  J.,  Ch.  45  ;  1  Jur.,  N.  S.  1194. 

Amount  of  Interest] — ^A  deed  of  assignment 
by  way  of  mortgage,  duly  acknowledge  by  a 
married  woman,  is  sufficient  evidence  against  her 
in  an  ejectment  by  the  mortgagee,  after  her  hus- 
band's death,  although,  by  the  recitals  it  appears 
that  she  had  only  a  life  interest  in  a  term,  and 
the  deed  purported  to  convey  the  whole,  not- 
withstanding that  the  objections  are  taken  that  it 
is  void  as  regards  her,  being  a  conveyance  by  a 
married  woman  of  a  chattel  interest,  or  that  it  is 
invalid  as  purporting  to  convey  the  whole  in- 
terest in  the  term,  and  that,  therefore,  it  is  no 
estoppel  upon  her.  Audsley  ▼.  Horn,  1  F.  &  F. 
136. 


Liying  Apart  firom  Hnsband.  ] — ^When  the 
acknowledgment  of  a  party  to  a  fine  was  taken 
before  commissioners  who  were  aware  of  the  fact 
of  her  being  a  married  woman,  and  of  the  non- 
concurrence  of  her  husband,  but  the  parties  were 
living  separate  under  a  deed  by  which  the  hus- 
band covenanted  not  to  interfere  with  his  wife's 
property,  the  court  refused  to  reverse  the  fine  at 
the  instance  of  the  husband,  but  left  him  to  his 
common-law  remedy.  Check  v.  Bootle,  4  M.  & 
Scott,  4^. 

Xarriod  Woman  Resident  in  New  Zealand.] 
— ^An  acknowledgment  by  a  married  woman  re- 
sident in  New  ^aland  of  a  documentary  deed 
was  taken  before  a  commissioner  lawfully 
authorized  to  administer  oaths  in  that  colony : — 
Held,  that  this  was  sufficient,  and  an  order  was 
granted  directing  the  proper  officer  of  the  court 
to  receive  and  file  the  document.  Smith  (^Miza- 
beth  or  Aliee  Eliza),  In  re,  50  L.  J.,  Q.  B.  32 ; 
43  L.  T.  438  ;  29  W.  R.  264. 

Ordor  for  ConToyaneo  Sot  aside  on  Ground  of 
Fraud.]— Where  an  order  under  3  &  4  Will.  4, 
c.  74,  8.  91,  and  20  &  21  Vict.  c.  57,  s.  1,  for  the 
conveyance  of  a  married  woman's  interest  in 
property  without  the  concurrence  of  her  hus- 
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band  has  been  obtained  by  fraud  or  the  suppres- 
sion of  facts  which  ought  to  have  been  disclosed 
at  the  time,  the  court  will  set  it  aside.  CocJterell, 
Ex  parte,  4  C.  P.  D.  39 ;  27  W.  R.  366. 

Evidenee  of  Exoontion — Vo  Seal  but  Attesta- 
tion.]— ^A  deed  acknowledged  by  married  women 
was  duly  signed  by  them,  but  no  seal  was  affixed 
to  it,  though  pieces  of  ribbon  were  inserted  in 
the  parchment  opposite  to  the  signatures-  on 
which  seals  were  to  have  b^en  put.  The  attes- 
tation clause  stated  the  deed  to  have  been 
"  signed,  sealed,  and  delivered  "  in  the  presence 
of  tiiie  attesting  witnesses,  and  the  certificate  of 
the  commissioners  before  whom  the  acknow- 
ledgment had  been  taken  certifiied  that  the 
married  women  had  acknowledged  the  instru- 
ment as  their  respective  acts  and  deeds  : — Held, 
prim&  facie  evidence  that  the  deed  was  sealed, 
and  there  being  no  evidence  to  the  contrary,  the 
certificate  of  acknowledgment  was  allowed  to 
be  filed.  Mayer,  In  re,  46  L.  J.,  C.  P.  201 ;  24 
L.  T.  273 ;  19  W.  R.  641  ;  S,  C,  nom.  SandU 
lands.  In  re,  6  L.  R.,  C.  P.  411. 

4  Ik  5  Will.  4,  0.  92— Insolvency  of  Husband.] 

— Under  the  Irish  Fines  and  Recoveries  Aboli- 
tion Act  (4  &  5  WilL  4,  c.  92),  ss.  22  and  68,  a 
married  woman  can  by  deed;  acknowledged  under 
that  sfatute,  dispose  of  an  interest  in  realty 
limited  to  her  for  her  sole  and  separate  use,  con- 
tingent upon  the  insolvency  or  her  husband, 
although  tne  contingency  has  not  arisen.  Small' 
man,  In  re,  8  In  Rep.,  Eq.  249. 

Wife  past  Child-bearing.] — ^A  sum  of  money 
was  in  court  under  the  Settled  Estates  Act  (19  k 
20  Vict.  c.  120),  subject  to  the  trusts  of  a  mar- 
riage settlement.  There  was  no  issae,  and  the 
wife  was  past  child-bearing.  Under  the  settle- 
ment the  survivor  of  the  husband  and  wife  was 
entitled  absolutely  in  default  of  children  : — 
Held,  that  upon  the  execution  of  a  deCd  acknow- 
ledged by  the  wife,  the  court  would  order  the 
fund  to  be  transferred  to  the  joint  account  of 
the  husband  and  wife.  Belt,  In  re,  37  L.  T.  272  ; 
25  W.  R.  901. 

Separate  Examination  dispensed  with.] — On 
a  petition  under  the  Settled  Estates  Act  to  sanc- 
tion a  lease  of  property  vested  in  trustees  with- 
out power  of  leasing,  the  lease  being  clearly  for 
the  benefit  of  all  parties,  the  separate  examina- 
tion of  a  married  woman  interested  in  the  pro- 
perty and  resident  in  Australia  was  dispensed 
with.  Halliday,  In  re,  12  L.  R.,  Eq.  199 ;  40 
L.  J.,  Ch.  687  ;  19  W.  R.  966. 

Eleotion  to  take  Proceeds  of  Realty  as 

Personalty.] — The  court  will  not  permit  a  mar- 
ried woman  to  elect  to  take  her  share  of  proceeds 
of  sale  of  r^  estate  as  personalty  without  her 
separate  examination,  even  where  the  share  does 
not  amount  to  200^.  Shaw,  In  re,  Topham  v. 
Burgoyne,  49  L.  J.,  Ch.  213  ;  41  L.  T.  670. 

ii.  Taking  before  Commieewners, 

Before  whom.]— Before  17  &  18  Vict.  c.  75,  an 
acknowledgment  by  a  feme  covert  before  two 
commissioners,  one  of  whom  was  interested,  was 
void.  Bancks  v.  Ollerton,  10  Ex.  168  ;  2  C.  L.  R. 
1090  ;  23  L.  J.,  Ex.  285  ;  S,  P.,  OUerton,  In  re, 
15  C,  B.  796. 
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The  town  commissioners,  taking  the  acknow- 
ledgment of  a  married  woman  nnder  3  &  4 
Will.  4,  c.  74,  8.  82,  most  be  appointed  commis- 
sioners for  the  same  district.  Webtter,  Ex  parte^ 
1  D.,  N.  S.  678 ;  4  Scott,  N.  R.  636  ;  4  M.  &  O. 
27. 

Commissioners  who  take  the  acknowledgment 
in  England  of  a  married  woman  nnder  3  &  4 
Will.  4,  c.  74,  s.  82,  need  not  be  appointed  for 
the  county  in  which  the  acknowledgment  is 
taken.  Blaekmur  y.  Blarkmur,  3  Ch.  D.  633  ; 
45  L.  J.,  Ch.  710  ;  24  W.  R.  900. 

Examination  of  Xarriod  Woman.] — J^o  person 
connected  with  the  husband  ought  to  be  present 
when  a  married  woman's  examination  as  to  her 
consent  is  taken.  Bendyshe,  In  re,  26  L.  J.,  Ch. 
814  ;  3  Jur.,  N.  S.  727. 

Before  taking  an  acknowledgment  of  a  mar- 
ried woman  before  two  commissioners,  there 
must  be  a  previous  examination  before  both, 
even  though  one  is  interested  or  concerned,  and 
r.  3,  H.  T.  4  Will.  4,  does  not  render  this  un- 
necessary; that  rule  and  17  &  18  Vict.  c.  75, 
must  not  be  considered  to  approve  of  or  confirm 
any  practice  of  taking  acknowledgments  before 
commissioners,  one  of  whom  is  interested  or  con- 
cerned, and  except  in  cases  of  reasonable  neces- 
sity, both  should  be  disinterested  and  not  con- 
cerned in  the  matter.  Menhennitt^  In,  re,  5  L.  R., 
C.  P.  16  ;  39  L.  J.,  C.  P.  40 ;  21  L.  T.  332 ;  18 
W.  R.  66. 

Oiying  up  Interest.] — Where  the  considera- 
tion-mouey  for  a  married  woman  giving  up  her 
interest  in  the  estate  in  respect  of  which  the 
acknowledgment  is  taken  is  to  be  paid  into  her 
own  hands,  the  commissioners  should  distinctly 
ascertain  ^m  her  that  she  wishes  to  pass  her 
property  without  any  provision  being  made  for 
her.  Doming,  In  re,  34  L.  J.,  C.  P.  173  ;  S.  C, 
Bowling,  In  re,  18  C.  B.,  N.  S.  223. 

When  property  is  sold  under  the  compulsory 
provisions  of  an  act  of  parliament,  that  rule  of 
H.  T.  4  Will.  4,  which  directs  inquiry  to  be  made 
of  a  married  woman  at  the  time  of  acknowledg- 
ing a  deed  to  convey  her  interest,  whether  any 
provision  is  made  for  her  in  consideration  of  her 
80  giving  up  her  interest,  is  inapplicable.  Foster, 
In  re,  7  C.  B.  120. 

Where  the  amount  of  the  consideration  which 
forms  the  inducementfor  a  married  woman  to  give 
up  her  interest  in  an  estate,  was  too  small  to 
form  the  subject  of  a  settlement,  and  the  arrange- 
ment was  that  the  amount  should  be  paid  to  the 
wife,  the  court  allowed  the  acknowledgment  to 
be  registered.     Webber,  Exjtarte,  5  C.  B.  179. 

The  officer  of  the  court  is  justified  in  declining 
to  receive  and  file  an  acknowledgment  of  a  deed 
by  a  married  woman,  conveying  her  interest  in 
property,  where  a  provision  is  to  be  made  for  her 
in  lieu  of  such  interest,  and  the  commissioner 
merely  certifies  that  the  deed  declaring  the  trusts 
of  that  provision  "has  been  already  ingrossed, 
and  was  produced  before  him  ;  "  and  the  court 
will  not  make  any  order  on  the  subject  until 
they  are  satisfied  that  the  deed  has  been  duly 
executed.  Ballot,  In  re,  10  C.  B.,  N.  S.  346  ; 
30  L.  J.,  C.  P.  282. 

In  Consideration  of  Proyision  in  Will.] 

— The  court  refused  to  allow  a  certificate  of 
acknowledgment  by  a  feme  covert  to  be  filed, 
where  it  appeared  from   her   answers  to  the 


inquiry  of  the  commissioners,  as  to  whether  sh 
intended  to  give  up  her  interest  in  the  eetat 
without  any  provision  being  made  for  her  in  liei 
thereof,  that  the  consideration  for  her  consen 
was  a  provision  made  for  her  by  her  husband^i 
will,  although  it  was  shewn  by  another  affidavit 
that  she  peiSectly  understood  that  to  be  no  pro 
vision,  inasmuch  as  the  will  was  revocable. 
Dixon,  In  re,  4  C.  B.  631 ;  16  L.  J.,  O.  P.  231. 

Wife  Deaf  and  Dumb.]— The  court  directed 
the  officer  to  file  an  acknowledgment  of  a  mar- 
ried woman,  it  appearing  by  affidavit,  and  also 
upon  the  certificate,  that  she  was  deaf  and  dumby 
that  the  nature  of  the  transaction  had  been  duljr 
explained  to  her  by  signs,  and  that  she  had,  in 
like  manner,  signified  her  assent  Harper,  In  re^ 
6  M.  &  O.  731  ;  7  Scott,  N.  R.  431. 

Letting  Wife's  Lands.] — A  husband  and  wife, 
seised  in  fee  in  right  of  the  wife,  demised  land 
for  a  term  of  years.    The  deed  was  executed  by 
both,  but  not  acknowledged  by  the  wife  under 
3  &  4  Will.  4,  c.  74,  s.  79.     During  the  term  the 
husband  died,  and  the  wife  did  no  act  to  dis- 
affirm the  tenancy,  and  also  died  daring  the 
term : — Held,  that  in  the  absence  of  any  proof 
that  it  was  contemplated  when  the  deed  was 
executed  that  the  acknowledgment  of  the  wife 
should  be  taken,  the  lease  was  valid ,  up  to  the 
time  of  her  death,  and  an  action  was  maintain- 
able by  her  executors  on  the  covenants  in  the 
lease,  in  respect  of  breaches  which  occurred 
during  her  life  and  after  the  death  of  the  hus- 
band.    Toler  V.  Slater,  3  L.  R.,  Q.  B.  42 ;  37 
L.  J.,  Q.  B.  33  ;  17  L.  T.  168  ;  16  W.  R.  124. 

Before  Notaries.] — The  court  allowed  a  cer- 
tificate of  acknowledgment  where  the  affidavit 
verifying  the  certificate  was  sworn  before  a 
notary  public  in  the  Hebrides,  as  the  affidavit  on 
which  the  application  was  made  stat^  that  there 
was  no  commissioner  of  the  court  in  the  Hebrides 
or  nearer  than  the  mainland.  Groom,  In  re,  17 
W.  R.  689. 

Fees.  ] — Commissioners  for  taking  acknowledg- 
ments of  married  women  have  a  lien  for  their 
fees  on  the  deed,  certificate  of  execution,  &c. 
Qrare,  Ex  parte,  3  Bing.  N.  C.  304 ;  3  Scott^ 
671  ;  5  D.  P.  C.  5  ;  2  Hodges,  246. 

Dnplieate  Commission  where  Original  was 
Lost.] — ^A  commission  for  taking  the  acknow- 
ledgment  of  a  married  woman  at  Rokewood,  a 
remote  part  of  Victoria,  having  been  returned 
with  a  defective  affidavit  of  verification,  the 
documents  (with  the  exception  of  the  deed, 
which  had  been  executed  in  this  country  by  a 
party  entitled  to  a  share  of  the  property)  were 
sent  out  again  by  post,  and  were  lost.  The  court 
allowed  a  duplicate  commission  to  go,  with  a 
fresh  affidavit,  it  appearing  that  all  the  parties 
were  still  living  at  Rokewood.  White,  Ex 
parte,  8  L.  R.,  C.  P.  106. 

Form  of  Commission.] — It  is  no  objection  to 
issuing  a  commission  to  take  the  acknowledg- 
ment of  a  feme  covert  resident  beyond  seas,  that 
her  christian-name  is  unknown  ;  but  when  the 
commission  is  returned,  the  court  will  require 
strict  proof  of  her  identity.  Athertan  or  Apple' 
ton.  In  re,  3  D.  &  L.  26  ;  1  C.  B.  447  ;  14  L.  J., 
C.  P.  22B. 
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The  court  allowed  a  commisBion  for  taking  the 
acknowledgment  of  a  married  woman  in  Aus- 
tralia to  go  out  with  a  blank  for  the  chris- 
tian-name  of  the  husband,  which  (the  marriage 
having  taken  place  there)  was  unknown  here. 
Leffffe,  In  re,  15  C.  B.  364. 

Enlarging  Time  for  returning  CommiMion.] — 
The  court  will  enlarge  the  time  for  returning  a 
commission  for  taking  the  acknowledgment  of  a 
married  woman  abroad,  where,  by  reason  of  the 
remoteness  of  the  residences  of  the  parties,  the 
time  allowed  has  prored  too  short.  Booths  In 
re,  5  C.  B.,  N.  S.  540. 

But  not  where  it  has  been  executed  after  the 
ret  urn-da  J  named  therein.  Carter  ^  In  re,  9 
C.  B.,  N.  S.  791. 

The  court  will  enlarge  the  time  for  returning 
a  special  commission  where  it  has  been  duly 
executed,  but  its  return  has  been  unavoidably 
delayed  until  after  the  return-day  therein 
named.     Van  Ufford,  In  re,  9  C.  B.,  N.  S.  789. 

The  court  refused  to  exilargc  the  time  for 
returning  the  commission  in  order  to  get  the 
defects  remedied,  the  time  for  the  return  having 
expired.     Tiemey,  In  re,  15  C.  B.  761. 

iii.  Di^penHng  with  Hushand^s  Concurrence. 

Husband  and  Wife  Separated.]  —  The  court 
will  not  grant  a  rule  to  enable  a  wife  to  execute 
a  conveyance  without  her  husband's  concurrence 
upon  an  affidavit  which  stated  that  the  husband 
is  living  apart  from  his  wife  by  mutual  consent, 
but  will  require  further  particuL&rs  of  the  cause  of 
6nch  separation.  Eardley,  Ex  parte,  25  L.  T.  804. 

Under  3  &  4  Will.  4,  c.  74,  ss.  77  and  91,  the 
court  authorized  a  feme  covert  to  convey  copy- 
hold property,  to  which  she  was  entitled  to  ner 
sole  and  separate  use,  her  husband  having  re- 
sided abroad  for  more  than  twenty  years  with 
another  woman.  Shirley,  Ex  parte,'h  Bing.N.  C. 
226  ;  7  Scott,  174 ;  7  D.  P.  C.  268  ;  1  Am.  484  ; 
3  Jur.  125. 

A  feme  covert,  when  her  husband  has  ab- 
econded,  and  has  not  been  heard  of  for  some 
time,  may  pass-a  contingent  life  interest  in  free- 
hold property.    OUl,  Ex  parte,  1  Bing.  N.  C.  168. 

On  an  application  by  a  wife  to  dispense  with 
the  concurrence  of  her  husband  to  a  conveyance, 
on  the  ground  that  his  residence  is  unknown, 
the  affidavit  must  expressly  state  that  he  has  not 
contributed  to  her  support.  Carhurton,  In  re, 
16  W.  R.  84. 

So,  on  the  ground  of  his  desertion,  the  affi- 
davit must  shew  that  he  does  not  contribute  to 
her  support.  Robinson,  Ex  parte,  4  L.  R.,  C.  P. 
205. 

When  an  application  is  made  to  enable  a  mar- 
ried woman  to  execute  a  deed  affecting  her  pro- 
perty without  the  consent  of  her  husband,  the 
affidavit  must  expressly  state  that  the  husband 
docs  not  contribute  to  her  support.  Fletcher,  In 
re,l7W,  R.  319. 

WTien  a  wife,  having  been  deserted  by  her 
husband,  has  been  living  apart  from  him  for  up- 
wards of  two  years,  and  has  maintained  herself 
and  her  children  without  any  assistance  from  him 
during  that  time,  the  court  will,  although  the 
husbeuud  and  wife  are  in  communication  with 
each  other,  grant  an  order  to  dispense  with  the 
concurrence  of  the  husband  in  the  execution  of 
a  conveyance  by  the  wife  of  freehold  property  to 
which  she  is  entitled  apart  from  him,  he  having 


refused  when  applied  to  for  the  purpose  to  con- 
cur.    Sutcliffe,  Ex  parte,  29  L.  T.  747. 

By  a  marriage  settlement  made  in  1844,  the 
property  of  the  intended  wife  was  conveyed  to 
trustees  to  permit  the  husband  to  receive  the 
routs  and  profits  during  the  coverture,  or  until 
the  wife  snould,  by  writing  under  her  hand, 
otherwise  direct  or  appoint,  and  from  and  after 
such  direction  or  appomtment,  for  the  use  of  the 
wife.    The  deed  also  contained  a  power  of  sale, 
to  be  exeroised  at  the  request  and  by  the  direc- 
tion (in  writing)  of  the  husband  and  wife.    Hie 
husband  received  the  rents  and  profits  down  to 
1851,  when  the  wife  exeroised  her  power  of  ap- 
pointment by  directing  the  trustees  to  receive 
the  rents  and  profits,  and  to  apply  them  to  her 
separate  use.     In  1852,  the  husband  went  to 
Australia  : — Held,  not  a  case  for  an  order  to  dis- 
pense with  the  husband's  concurrence  in  a  deed 
for  the  conveyance  of  the  property.  Eden,  In  re^ 
5  C.  B.,  N.  S.  232  ;  28  L.  J.,  C.  P.  4. 

Judioial  Separation.] — Conveyance  of  sepa- 
rate property  by  a  married  woman,  when  livmg 
apart,  by  a  sentence  of  judicial  separation  with- 
out alimony.  Andrews,  Ex  parte,  19  C.  B.,  N.  S. 
371. 

Husband  reftising  to  exeonte  Deed.]  —  A 
widow  entitled  to  personal  estate,  settled  to  her 
separate  use,  married  R.  Shortly  after  her  mar- 
riage with  R.  she  proposed  that  they  should  live 
apart,  and  agreed  to  make  R.  an  allowance.  R. 
refused  to  sign  any  agreement,  but  did  live  sepa- 
rate, and  received  the  allowance,  but  occasionally 
they  met.  On  the  marriage  of  a  daughter  by 
her  former  husband,  Mrs.  R.  proposed  to  settle  a 
certain  sum  out  of  her  separate  estate,  but  R. 
refused  to  assent  to  the  settlement.  Mrs.  R. 
then  obtained  an  order  of  the  court  under  3  &  4 
Will.  4,  c.  74,  s.  91,  and  20  k  21  Vict.  c.  57,  s.  1, 
on  the  ground  that  she  and  her  husband  were 
living  apart,  and  the  settlement  was  made  on 
the  daughter's  marriage.  On  motion  by  R.  to 
rescind  the  order,  on  the  ground  that  his  wife 
was  not  living  apart  from  him  : — Held,  that 
the  parties  were  living  apart,  and  the  court  re- 
fused to  rescind  the  order.  Roger*,  In  re,  1  L.  R., 
C.  P.  47  ;  35  L.  J.,  C.  P.  71  ;  11  Jur.,  N.  S.  1038  ; 
13  L.  T.  437 ;  14  W.  R.  142 ;  1  H.  &  R.  85. 
See  also  Sutcliffe,  Ex  parte,  supra. 

The  court  dispensed  with  the  concurrence  of 
the  husband  (who  was  living  separate  from  his 
wife),  in  the  conveyance  of  property  in  which 
the  wife  had  a  separate  interest  under  the  will 
of  her  deceased  father,  where  the  husband  had 
refused  to  execute  the  deed.  Perrin,  In  re,  14 
0.  B.  420. 

The  concurrence  of  the  husband  will  be  dis- 
pensed with,  where  the  parties  are  living  apart 
by  mutual  consent,  and  the  husband  refuses  to 
join  in  the  execution  unless  part  of  the  purchase- 
money  is  paid  to  him.  ^Voodcock,  In  re,  1  0.  B. 
437. 

Where  a  husband  and  wife  were  living  apart, 
and  the  wife  being  devisee  under  a  will  of  real 
property  on  trust  for  sale,  the  husband  refused 
to  concur  in  a  conveyance  of  such  property  upon 
a  sale  under  the  trusts  of  the  will,  unless  he 
received  a  sum  of  money  for  doing  so,  the  court 
granted  an  order  dispensing  with  the  concurrence 
of  the  husband  under  3  &  4  Will.  4,  c  74,  s.  91, 
although  it  was  admitted  by  the  affidavit  that 
the  husband  had,  since  he  had  left  his  wife,  to  a 
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slight  extent  contributed  to  her  support.  Caine, 
In  re,  10  Q.  B.  D.  284  ;  52  L.  J.,  Q.  B.  354  ;  48 
L.  T.  -357  ;  31  W.  R.  428. 

Eilbot  of  Order.] — ^^Vhe^c  a  married  woman 
has  obtained  an  order  of  the  Court  of  Common 
Pleas  dispensing  with  her  husband's  concurrence 
she  may  dispose  of  her  real  estate  by  a  deed 
which  is  not  acknowledged  by  her.  Ooodchild 
V.  Dmgaly  3  Ch.  D.  650 ;  24  W.  B.  960. 

Huband  a  Lunatic.] — When  an  application 
is  made  to  dispense  with  a  husband's  concurrence 
to  his  wife's  deed  on  the  ground  of  his  incapacity 
to  execute  by  reason  of  lunacy,  such  lunacy  and 
incapacity  must  be  shewn  by  an  affidavit  of  a 
medical  man,  and  it  is  not  enough  to  produce  an 
affidavit  verifying  a  medical  certificate.  Reeves, 
In  re,  24  W.  R.  848. 

The  court  will  not  allow  the  wife  of  a  lunatic 
to  convey  her  separate  estate  without  some 
explanation  as  to  the  nature  of  the  lunatic's 
property,  and  whether  it  contributes  to  the 
wife's  support.  Claud,  In  re,  16  C.  B,,  N.  S. 
833. 

The  court  refused  to  make  an  order  under  3 
&  4  Will.  4,  c.  74,  8.  91,  dispensing  with  the  con- 
currence of  the  husband  to  the  execution  of  a 
deed  by  his  wife  on  an  affidavit  by  the  son  that 
the  husband  and  wife  had  for  three  years  been 
living  apart,  in  consequence  of  the  intemperate 
and  violent  habits  of  the  former,  which  rendered 
necessary  his  confinement  in  a  lunatic  asylum 
for  some  time,  and  that  although  he  had  since 
been  discharged,  he  was  not  in  a  fit  mental  con- 
dition to  execute  a  deed  or  understand  its  nature. 
Tjie  court  directed  that  application  should  be 
made  to  the  husband  to  execute,  and  that  the 
result  should  be  stated  to  the  court,  and  that  he 
should  have  notice  of  an  application  for  the 
order ;  and  further,  that  there  should  be  an  affi- 
davit by  a  medical  man  of  the  husband's  mental 
condition.  Clare's  Ti'usts,  In  re,  49  L,  J.,  C.  P. 
657. 

Husband  a  Xinor.] — ^A  husband,  being  a  minor, 
the  court  granted  a  rule  to  enable  the  wife  to 
execute  a  conveyance  of  her  separate  property 
without  his  concurrence.  Haigh,  In  re,  2  C.  B., 
N.  S.  198 ;  26  L.  J.,  C.  P.  209  ;  8  Jur.,  N.  S. 
371. 

Land  not  eontracted  to  be  Sold.] — The  3  &  4 

Will.  4,  c.  74,  B.  91,  gives  no  authority  to  the 
court  to  grant  an  orcler  dispensing  with  the 
concurrence  of  a  husband  in  the  sale  or  con- 
veyance of  the  wife's  land,  unless  the  land  is 
actually  contracted  to  be  sold  or  conveyed. 
Graham,  Ex  parte,  19  C.  B.,  N.  S.  370 ;  34 
L.  J.,  C.  P.  321  ;  11  Jur.,  N.  S.  468  ;  13  W.  R. 
782. 

Form  of  Bole.] — Form  of  rule  to  dispense  with 
the  concurrence  of  the  husband  in  the  disposi- 
tion by  a  feme  covert  of  her  separate  property. 
DvffiU,  Ex  parte,  6  Scott,  N.  R.  30  ;  5  M.  &  6. 
378. 

Form  of  Conyeyanee.] — The  court  will  not 
sanction  a  particular  form  of  conveyance  by  a 
married  woman.     Woodall,  In  re,  3  C.  B.  639. 

Contents  of  Afidavit^ Generally.] — ^An  appli- 


cation under  3  &  4  Will.  4,  c.  74,  s.  91,  to  enable 
a  feme  covert,  whose  husband  has  absconded,  to 
make  a  conTcyance,  must  be  founded  upon  the 
affidavit  of  the  wife  herself.  Williams,  In  re, 
2  Scott,  N.  R.  120.;  1  M.  &  G.  881  ;  9  D.  P.  C. 
72  ;  8,  P.,  Bruce,  Ex  parte,  9  D.  P.  C.  840 ;  3 
Scott,  N.  R.  592. 

An  affidavit  describing  her  as  a  widow  is  in- 
formal.   i\7)y,  In  re,  7  Scott,  N.  R.  434. 

The  affidavit  must  describe  her  as  wife  of,  &c., 
even  though  it  discloses  circumstances  shewing 
a  well-grounded  belief  that  the  husband  is  dead. 
Sparrow,  Ex  parte,  12  C.  B.  334. 

The  court  declined  to  receive  an  affidavit  in 
which  she  was  described  as  "wife  or  widow." 
Anderson,  In  re,  2  C.  B.,  N.  S.  811. 

The  affidavit  must  contain  the  addition  or  de- 
scription of  the  husband.  Gardner,  In  re,  I 
C.  B.,  N.  S.  215. 

And  negative  any  communication  from  him. 
Horsefail,  In  re,  1  M.  &  G.  132. 

But  where  a  delay  until  the  following  term 
would  have  caused  great  inconvenience  to  the  par- 
ties, the  court  gave  directions  for  the  order  to  be 
drawn  up  in  vacation  on  the  production  of  an 
affidavit  from  the  wife.    Ih, 

Abienoe  of  Husband.] — In  support  of  an 

application  for  an  order  to  dispense  with  the 
concurrence  of  the  husband  of  a  married  woman 
to  the  deeds  of  conveyance  of  property,  an  affi- 
davit that  he  had  absconded  from  home,  and  had 
since  sailed  for  Port  Phillip ;  that  since  the  de- 
parture of  the  ship,  his  wife  had  heard  nothing- 
of  him,  and  that  she  believed  him  to  be  on  his 
voyage ;  that  her  husband  had  been  made  a 
bankrupt,  and  that  her  interest  in  the  property 
in  question  passed  to  his  assignees;  and  also, 
that  her  husband  having  sold  the  property,  she 
was  desirous  of  completing  the  conveyance,  is 
sufficient.    Stone,  Ex  parte,  9  D.  P.  C.  843. 

The  court  refused,  in  1847,  to  dispense  with 
the  concurrence  of  a  husband,  upon  an  affidavit 
merely  stating  that  he  entered  a  government 
steamer  in  January,  1844,  and  that  the  last  the 
wife  had  heard  of  him  was,  that  in  January,. 
1846,  he  was  on  board  another  government 
steamer  at  New  Zealand,  and  that  she  believed 
it  was  his  intention  never  to  return.  Qilmore, 
Ex  parte,  3  C.  B.  967. 

The  mere  statement  that  the  husband,  a  sea- 
man, has  gone  abroad,  and  has  not  been  heard  of 
for  some  years,  and  that  the  wife  has  been  in- 
formed that  he  is  dead,  is  not  enough ;  the  affi- 
davit must  shew  some  reasonable  ground  for 
presuming  the  statement  to  be  true.  Taylor,  Ex 
parte,  7  C.  B.  1. 

Where  the  husband  was  a  seaman  in  the 
British  navy  on  a  foreign  station,  and  the  wife 
had  not  heard  from  him  for  two  years,  and  the 
affidavits  stated  she  believed  he  would  never 
return  : — Held,  that  the  facts  were  insufficient. 
Smith,  In  re,  16  L.  J.,  C.  P.  312. 

An  affidavit  stating  that,  having  fallen  into 
distressed  circumstances,  the  husband,  about  two 
months  before,  left  England  for  Australia  with 
the  intention  of  never  returning,  and  that  he 
had  ever  since  been  living  separate  and  apart 
from  his  wife,  is  sufficient.  KeUey,  In  re,  16 
C.  B.  197 ;  3  C.  L.  R.  37. 

But  it  is  not  enough  to  state  that  some  years 
ago  the  husband  left  the  wife  and  has  since 
lived  with  another  woman  (in  this  country), 
without  shewing  some  direct  application  to  him 
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for  his  concoirence.  Parker,  Ex  parte,  3  C.  L. 
K.  H8. 

An  affidayit  shewing  that  the  husband  had 
absconded,  and  had  not  been  heard  of  for  twenty 
years,  although  it  also  appeared  that  the  wife 
had  in  the  meantime  married  again,  is  sufficient. 
Yamall,  Ex  parte,  17  C.  B.  189 ;  S.  P,,  Shirley, 
Ex  varte,  ante,  col.  389. 

When  the  husband  is  beyond  the  seas,  it  must 
be  shewn  that  he  has  absented  himself  under 
such  circumstances  as  to  induce  the  court  to  infer 
that  he  has  no  intention  to  return  to  this  country. 
Squires,  In  re,  17  C.  B.  176  ;  25  L.  J.,  C.  P.  56. 

An  affidavit  merely  stating  that  the  wife  had 
left  her  husband  in  consequence  of  his  violence, 
and  was  living  apart  from  him,  is  insufficient. 
Price,  In  re,  13  C.  B.,  N.  S.  286  ;  7  L.  T.  327. 

Lmiaey  of  Huband.] — When  the  hus- 
band is  of  unsound  mind,  the  stedavit  must  shew 
in  distinct  terms,  or  by  necessary  inference,  tbat 
the  husband  is  lunatic  at  the  time  of  the  appli- 
cation.   Turner,  In  re,  3  C.  B.  166. 

And  it  is  not  enough  to  produce  an  affidavit 
verifying  a  medical  certificate.  Reetet,  In  re, 
24  W.  K.  848. 


nineM  of  Hiuband.] — The  court  refused 


to  dispense  with  the  concurrence  of  the  husband 
of  a  married  woman,  on  an  application  by  her  to 
be  permitted  to  convey  her  interest  in  an  estate, 
although  it  was  stated  that  he  and  the  applicant 
were  living  aj)art  by  mutual  consent,  and  that 
he  was  in  a  **  very  nervous  and  excitable  state, 
and  that  it  would  be  very  difficult,  if  not  impos- 
sible, to  -procure  the  execution  by  him  of  any 
deed,^*  until  it  was  sworn  that  an  application 
had  been  made  to  him  with  that  object,  and  re- 
fused. Murphy  or  Mirfin,  In  re,  2  D.,  N.  S. 
110  ;  5  Scott,  N.  R.  166 ;  4  M.  &  G.  636  ;  12 
L.  J.,  C.  P.  92. 

Wife  not  receiving  Allowanee  from  Hiu- 


band.]— The  court  required  an  affidavit  negativing 
the  wife's  receipt  of  any  allowance  from  her 
husband.  FUh,  Ex  parte,  9  C.  B.,  N.  S.  715  ;  3 
Xu  T.  631.    And  cases,  anie,  col.  389. 

An  order  will  not  be  granted  where  it  appears 
that  the  husband  is  in  correspondence  with  his 
wife,  and  remitting  sums  of  money  for  her  sop- 
port,  however  small.    Squires,  In  re,  supra, 

Applieation  to  Exeonte.] — The  court  re- 


fused to  grant  a  rule  to  enable  a  mairied  woman 
to  execute  a  conveyance  without  the  concurrence 
of  her  husband,  u()on  an  affidavit  merely  stating 
that  the  parties  were  living  apart  by  mutual 
consent,  but  required  an  affidavit  shewing  that 
an  application  had  been  made  to  the  husband  to 
execute  the  deed,  and  that  he  had  refused  to  do 
so.    Trenery,  Ex  parte,  1  C.  B.,  N.  8.  187. 


Before  whom  Taken.] — An  affidavit  of  a 


married  woman  is  sufficient  if  sworn  (where  the 
party  is  residing  abroad)  before  an  officer  whom 
the  certificate  of  a  notary  public  certifies  to  be  a 
person  empowered  by  law  to  take  affidavits. 
Schlff,  In  re,  1  D.  &  L.  911. 

Tarifying  Certlfieatei.] — See  infra. 


iv.    Affidavit  verifying   Certificate  of 
Acknowledgment. 


to  the  form  of  affidavits,  are  directory  only. 
Hall,  Ex  parte,  19  C.  B.,  N.  S.  369. 

A  statement  in  the  affidavit  of  verification  of 
an  acknowledgment  that  it  was  taken  at  Madeira, 
is  sufficiently  precise.  Hutchinson,  Exparte^  6 
C.  B.  499  ;  5  D.  &  L.  623 ;  17  L.  J.,  C.  P.  111. 

The  court  allowed  a  special  commission  for 
taking  the  acknowledgment  in  America,  the 
certificate  of  the  taking  thereof,  and  the  affidavit 
of  verification  to  be  filed,  notwithstanding  that 
there  was  a  slight  defect  in  that  part  of  the 
affidavit  which  negatived  the  interest  of  the 
commissioners,  and  that  the  jurat  did  not  shew 
where  the  affidavit  was  sworn.  Chandler,  In  re, 
1  C.  B.,  N.  S.  323. 

An  affidavit  is  not  sufficient,  unless  it  clearly 
states  that  the  acknowledgment  was  made  before 
two  duly-appointed  commissioners,  one  of  whom 
was  not  interested  in  the  transaction  for  which 
the  acknowledgment  was  required.  Eay,  In  re, 
19  L.  T.  356. 

The  court  ordered  a  certificate  of  acknow- 
ledgment of  a  deed  by  a  married  woman,  and 
affidavits  verifying  it,  to  be  filed,  although 
the  affidavits  did  not  strictly  comply  with 
the  rules  of  H.  T.  1834,  it  being  shewn  that 
under  the  circumstances  it  was  impossible  to 
obtain  affidavits  in  accordance  with  those  rules, 
and  that  the  affidavits  did  comply  with  all  the 
provisions  of  the  Fines  and  Recoveries  Act. 
Pacher,  In  re,  5  L.  R.,  C.  P.  424  ;  39  L.  J., 
C.  P.  238  ;  22  L.  T.  406  ;  18  W.  R.  696. 

The  omission  of  the  description  of  a  special 
commissioner  to  take  the  acknowledgment  of  a 
married  woman  is  an  irregularity,  when  it 
occurs  in  the  affidavit  of  verification  ;  but  it 
may  be  cured  by  a  statement  of  identity. 
Hoicard,  In  re,  Ashcroft,  In  re,  9  L.  R.,  C.  P. 
347  ;  43  L.  J.,  C.  P.  245  ;  30  L.  T.  471  ;  22 
W.  R.  653. 

An  unsigned  affidavit  of  verification,  sworn  in 
a  foreign  possession  of  the  British  crown,  may  be 
sufficient,  if  the  jurat  contains  a  statement  that 
the  oath  was  administered  before  a  court,  judge, 
magistrate,  commissioner,  or  notary  public.    Ih, 

The  court  allowed  a  certificate  of  acknowledg- 
ment, taken  at  Loch  Haven,  Pennsylvania,  to  be 
filed,  notwithstanding  that  the  jurat  of  the 
affidavit  of  verification  was  defective  in  not 
naming  the  place  where  the  acknowledgment 
was  taken,  or  describing  the  deponent,  there 
being  a  notarial  certificate  identifying  the  place 
and  the  parties.  Caldwell,  In  re,  10  It.  R.,  C.  P. 
667. 

Erasures — In  Jurat.] ~ The  court  directed  the 
registrar  to  file  the  acknowledgment  by  a  married 
woman,  although  it  was  doubtful  whether  there 
was  not  an  erasure  in  the  jurat  of  the  affidavit 
of  acknowledgment,  it  being  certain  that  there 
was  a  rasure  in  it.  Millard,  In  re,  6  D.  &  L. 
86  ;  5  C.  B.  753. 

In  the  jurat  of  an  affidavit  of  the  due  taking 
of  an  acknowledgment  at  Calcutta,  the  name  of 
one  of  the  deponents  was  interlined  : — Held, 
that  the  affidavit  could  not  be  received.  Fagan, 
In  re,  5  C.  B.  436. 

The  jurat  of  an  affidavit  of  the  due  taking  of 
an  acknowledgment  at  Sydney  had  an  interlinea- 
tion in  the  body  of  it,  and  an  erasure  in  the 
jurat.  The  court  refused  to  allow  it  to  be  filed. 
Tlcrney,  In  re,  15  C.  B.  761. 


^ The  court  refused  to  enlarge  the  time  for  re- 
form of.]— The  Reg.  Gen.,  C.  P.  M.  T.  1862,  as  |  turning  the  commission   in  order  to  get  the 
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defects  remedied,  the  time  for  the  return  haying 
expired.    lb. 

The  court  permitted  an  affidavit,  verifying  the 
notarial  certificate  of  an  acknowledgment,  to  be 
received  notwithstanding  an  erasure  in  the  jurat, 
being  satisfied  that  there  had  been  a  substantial 
compliance  with  the  statute,  and  the  erasure 
arising  from  circumstances  over  which  the  parties 
had  no  controL  Denton,  In  re,  6  C.  B.,  N.  S. 
287  ;  28  L.  J.,  C.  P.  255. 


Elsewhere.] — The  court  refused  to  direct 


the  officer  to  receive  a  certificate  and  an  affidavit 
of  an  acknowledgment,  the  affidavit  having  an 
interlineation  in  an  important  part,  without 
anything  to  denote  that  the  interlineation  had 
been  made  before  the  affidavit  was  sworn. 
Worthington,  In  re,  5  C.  B.  511 ;  S,  P,,  Page, 
In  re,  5  D.  &  L.  475. 

The  court  allowed  a  certificate  of  acknowledg- 
ment and  affidavit  of  verification  (taken  in  New 
South  Wales)  to  be  received  and  filed  notwith- 
standing an  erasure  in  a  material  part  of  the 
affidavit,  there  being  satisfactory  evidence  that 
the  erasure  w&s  made  before  the  acknowledg- 
ment and  affidavits  were  taken  and  sworn. 
Bingle,  In  re,  15  0.  B.  449. 

An  affidavit  verifying  the  certificate  of  the 
due  taking  of  an  acknowledgment  of  a  married 
woman  may  be  sworn  in  Guernsey,  before  the 
chief  bailiff  and  two  jurats  of  that  island.  Mann, 
In  re,  10  L.  R.,  C.  P.  473. 

Oxniaiion  of  Date  in  Jurat.]— The  court  allowed 
a  commission,  with  the  certificate  of  acknowledg- 
ment, and  affidavit  of  verification,  to  be  receivSi 
and  filed,  notwithstanding  the  omission  of  the 
month  in  the  jurat  of  the  ajfidavit.  Van  Ufford, 
In  re,  9  C.  B.,  N.  S.  789. 

Before  whom  Taken.]— The  affidavit  of  the 
due  taking  of  the  acknowledgment  of  a  married 
woman  may  be  made  by  one  of  the  commis- 
sioners before  whom  it  was  taken,  notwithstanding 
he  is  the  attorney  concerned  in  the  transaction. 
Scholefield,  In  re,  3  Scott,  657 ;  2  Bing.  N.  C. 
293 ;  5  D.  P.  C.  363  ;  2  Hodges,  236. 

Identity  of  Commiiiionen.] — An  affidavit 
verifying  the  certificate  of  acknowledgment 
before  special  commissioners  ought  to  shew 
clearly  that  the  persons  who  purported  to  have 
taken  the  acknowledgment  were  the  commis- 
sioners named  in  the  commission.  Vaughan,  In 
re,  1  C.  B.,  N.  S.  314. 

The  court  allowed  a  defect  in  that  respect  to 
be  supplied  by  affidavit.    lb. 

The  acknowledgment  of  a  married  woman 
i'aken  abroad  must  be  taken  by  the  persons 
mentioned  in  the  commission ;  and  therefore, 
where  there  were  variances  between  the  names 
of  the  persons  designated  in  the  commission  as 
commissionei-s,  and  the  names  in  the  signatures 
attached,  the  court  required  that  there  should  be 
an  identification,  by  affidavits  of  persons  on  the 
spot  bearing  positive  testimony  to  the  fact. 
Booth,  In  re,  5  C.  B.,  N.  S.  541  :  28  L.  J.,  C.  P. 
138  ;  4  Jur.,  N.  S.  1301. 

A  commission  for  taking  the  acknowledgment 
was  addressed  to  "  Robert  Roger  Strong,  registrar 
of  the  Supreme  Court  of  Wellington,  New  Zea- 
land," and  on  its  return  the  acknowledgment 
was  found  to  have  been  taken  by  "  Robert  Rodger 
Strang,  registrar  of  the  Supreme  Court  of  Wel- 


lington :  *' — Held,  that  the  objection  might  be 
got  over  by  a  slight  explanation  on  affidavit 
shewing  the  identity  of  the  party.  Smith,  In  re, 
10  C.  B.,  N.  S.  344  ;  4  L.  T.  246  ;  9  W.  R.  556. 

Held,  also,  that  an  objection  that  the  affidavit 
was  sworn  before  "J.  K.,  a  solicitor  of  the 
Supreme  Court  of  Wellington,  and  a  commis- 
sioner for  taking  affidavits  there,"  wiis  insur- 
mountable,   lb. 

The  court,  under  very  peculiar  circumstances,, 
allowed  a  commission  for  taking  the  acknowledg- 
ment of  a  married  woman  in  India  to  be  amend^ 
by  inserting  therein  the  names  of  two  gentle- 
men, before  whom  the  acknowledgment  had  been 
taken,  and  who  were  not  originally  named  there- 
in as  commissioners,  and  also  dispensed  with  a 
notarial  certificate,  and  received  an  affidavit 
sworn  before  a  political  agent ;  the  place  at 
which  the  acknowledgment  was  taken  being  a 
very  remote  part  of  India,  and  it  appearing 
(though  not  by  affidavit)  that  there  was  no 
notary  public,  nor  any  magistrate  before  whom 
an  oath  could  be  taken,  within  several  hundred 
miles.  Stubbs,  In  re,  5  Scott,  N.  R.  327  ;  4  M. 
&  G.  609. 

A  commission  for  taking  the  acknowledgment 
of  a  married  woman  was  addressed  to  "Judge 
M'Roberts  and  W.  Pythian,"  in  Illinois,  in  the 
United  States,  and  w^as  certified  by  "  W^.  Pythian 
and  Samuel  M'Roberts."  The  court  required  an 
affidavit  shewing  the  identity  of  Judge  M' Roberts 
and  Samuel  M^Roberts.  Mann,  Ex  parte,  7 
Scott,  142 ;  5  Bing.  N.  C.  226 ;  1  Am.  502  ; 
3  Jur.  125. 

A  commission  to  take  the  acknowledgment  of 
a  deed  by  a  married  woman  at  Poonah,  in  the 
East  Indies,  was  addressed  to  commissioners, 
one  of  whom  was  described  as  *•*•  Edioard  C. 
Jones,"  a  collector  and  magistrate  at  that  place. 
The  acknowledgment  was  duly  taken  by  Mr. 
Jones  and  one  of  the  other  commissioners,  but 
Jones  signed  the  certificate  and  affidavit  of  veri- 
fication, "  Edmund  C.  Jones."  The  court  allowed 
the  document  to  be  received  and  filed,  upon  the 
production  of  affidavits  shewing  that  Edmund 
C.  Jones  was  the  person  to  whom  the  communi- 
cation was  intended  to  go,  that  he  had  always 
been  described  in  the  register  at  the  India 
House  as  "  Edward  C.  Jones,"  and  that  there 
was  no  other  collector  of  that  name  in  the  Com- 
pany's service.    Price,  In  re,  17  C.  B.  708. 

Taken  in  Ireland.]— The  affidavit  verifying 
the  certificate  of  a  married  woman's  acknowledg- 
ment must,  even  in  Ireland,  be  made  before  a 
commissioner  of  the  court.  Anderson,  In  re,  2 
Bing.  N.  C.  435  ;  2  Scott,  626  ;  1  Hodges,  418. 

Taken  in  India.] — In  the  case  of  an  acknow- 
ledgment taken  in  a  remote  part  of  India,  the 
court,  in  lieu  of  a  notarial  certificate,  received 
the  certificate  of  the  major-general  in  command 
of  the  district,  upon  production  of  an  affidavit 
stating  his  rank  and  verifying  his  handwriting. 
Dahj,  In  re,  5  C.  B.  128  ;  5  D.  &  L.  333  ;  17  L.  J., 
C.  P.  1. 

Taken  in  Foreign  Conntriei.J — ^An  affidavit  of 
an  acknowledgment  of  a  deed  in  foreign  parts  is 
sufficient.  Bireh,  Ex  parte,  4  Bing.  N.  C.  394  j 
6  Scott,  185  ;  1  Am.  172. 

Where  an  acknowledgment  is  taken  abroad,  the 
affidavit  verifying  the  certificate  need  not  name 
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the  place  where  it  is  taken.  Shiifflebottom,  In  re, 
6  Soott,  898. 

The  affidavit  yerifying  the  certificate  of  an  ac- 
knowledgment of  a  conveyance  may  be  made  by 
a  notary  public.  Pear  sail  ^  In  re,  2  Scott,  N,  R. 
188;  1  M.  &  G.  973  ;  9  D.  P.  C.  46. 

The  court  permitted  a  certificate  to  be  filed 
although  the  affidavit  to  excuse  the  want  of  a 
notarial  certificate  (which  was  sworn  by  one  of 
the  commissioners  taking  the  acknowledgment, 
and  was  in  other  respects  sufficient)  erroneously 
stated,  that  the  affidavit  verifying  the  certificate 
was  sworn  by  the  other  commissioner,  when  in 
fact  it  was  sworn  by  the  deponent  himself. 
TayUr,  In  re,  4  Scott,  N.  R.  328. 

The  court  permitted  a  certificate  of  acknow- 
ledgment (taken  at  Philadelphia)  to  be  received 
and  filed,  notwithstanding  the  affidavit  of  verifi- 
cation did  not  precisely  conform  to  the  rule  of 
court.  Shaw,  In  re,  3  Scott,  N.  R.  647  ;  3  M.  & 
O.  236  ;  9  D.  P.  C.  839. 

The  court  will  not  dispense  with  an  affidavit  of 
rerification,  sworn  and  authenticated  according 
to  the  local  law,  unless  it  is  dLstinctly  shewn  that 
great  inconvenience  would  result  from  a  strict 
adherence  to  the  ordinary  rule.  Crawford,  In  re, 
4  C.  B.  626. 

The  court  refused  to  direct  the  proper  officer 
to  receive  and  file  an  acknowledgment  where  the 
affidavit  of  verification  was  sworn  before  the 
British  minister  at  Florence,  it  not  appearing 
that  there  was  any  difficulty  in  getting  it  sworn 
before  some  properly-constituted  authority  at 
that  place.    IhinJiany,  In  re,  7  C.  B.  119. 

An  affidavit  which  alleged  that  the  magistrate, 
before  whom  a  prior  affidavit  annexed  thereto, 
verifying  the  certificate  of  the  acknowledgment 
of  a  deed,  had  been  sworn,  and  which  sufficiently 
shewed  the  authority  of  the  magistrate  before 
whom  the  first  affidavit  was  sworn,  and  ac- 
counted for  the  absence  of  a  notarial  certificate, 
is  not  vitiated  by  its  stating  that  the  former 
affidavit  was  sworn  by  another  commissioner,  it 
having  been,  in  fact,  sworn  by  the  deponent  him- 
self.    WarbvHonY.  Warburton,  3  M.  &  G.  633. 

The  court  dispensed  with  the  notarial  certifi- 
cate in  the  case  of  an  acknowledgment  taken  at 
Corfu,  it  being  sworn  that  there  was  no  English 
notary  resident  on  the  island.  Hurst,  In  re,  15 
C.  B.  410. 

There  being  sufficient  upon  the  documents 
reasonably  to  satisfy  the  court  that  the  com- 
mission had  been  bon&  fide  executed,  the  court 
permitted  them  to  be  received,  though  the  nota- 
rial certificate  did  not  in  terms  verify  the  signa- 
ture of  the  justices  of  the  peace  before  whom  the 
affidavit  of  verification  purported  to  be  sworn. 
IWer,  In  re,  5  C.  B.,  N.  S.  544  ;  28  L.  J.,  C.  P. 
138  ;  4  Jut.,  N.  S.  1301. 

Where  an  affidavit  verifying  the  certificate  of 
an  acknowledgment  taken  abroad  by  commis- 
sioners under  a  general  commission,  varied  from 
the  form  given  by  Reg.  Gen.,  H.  T.  1834,  in  not 
stating  where  the  acknowledgment  was  taken,  but 
contained  sufficient  to  satisfy  the  court  that  the 
commission  had  been  bonft  fide  acted  on  beyond 
the  seas,  the  court  allowed  the  certificate  to  be 
filed,  as  the  rule  of  court  is  not  a  statutable  rule. 
Partridge,  In  re,  17  C.  B.  18  ;  25  L.  J.,  C.  P.  1 ;  1 
Jut..  N.  S.  1140. 


Hade  before -Bxitisli  Oonfid.]— Prior  to  18 

k  19  Vict,  c  42,  an  affidavit  sworn  before  the 
British  consul  at  Paris,  to  obtain  an  order  to  dis- 
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pense  with  the  concurrence  of  the  husband  of  a 
married  woman,  was  not  admissible.  Cooper,  In 
re,  16  C.  B.  225. 

The  court  allowed  an  acknowledgment  to  be  re- 
ceived and  filed,  where  the  affidavit  verifying  the 
same  was  sworn  before  "  The  Provisional  British 
Consul  for  the  Society  Islands,"  it  appearing 
that  there  was  no  notary  or  any  other  official 
person  before  whom  it  could  have  been  sworn 
within  many  hundred  miles.  Darling,  In  re,  2 
C.  B.  347. 

Under  6  Geo.  4,  c.  87,  s.  20,  a  British  consul 
has  the  same  power  as  a  notary  public  to  certify 
that  the  affidavit  in  support  of  the  certificate  of 
a  married  woman's  acknowledgment  was  sworn 
before  a  commissioner  duly  appointed.  Barber, 
In  re,  2  Bing.  N.  C.  268  ;  2  Scott,  436  ;  4  D.  P.  C. 
640  ;  1  Hodges,  318. 

An  affidavit,  verifying  the  due  taking,  in 
Russia,  of  the  acknowledgment  of  a  deed  by  a 
married  woman,  made  before  the  British  consul, 
is  sufficient ;  it  having  been  stated  in  a  notarial 
certificate  that  the  laws  of  Russia  do  not  grant 
authority  to  any  magistrate  to  administer  an 
oath  to  any  person  whatsoever.  Davey  v.  Malt- 
wood,  2  M.  &  G.  424 ;  S.  P,,  Bayley,  In  re,  2 
Scott,  N.  R.  823  ;  9  D.  P.  C.  380. 

An  affidavit  of  verification  of  the  certificate  of 
the  acknowledgment,  the  parties  being  resident  in 
Germany,  must  be  sworn  before  a  native  court ; 
and  an  affidavit  sworn  before  the  English  consul 
is  not  sufficient.  Eady,  In  re,  6  D.  P.  C.  615  ;  1 
Am.  156. 

The  court  received  an  affidavit  sworn  before 
the  British  consul,  in  the  island  of  Madeira,  the 
jurat  describing  him  as  being  authorized  by  the 
laws  of  the  island  to  administer  oaths  there  ;  and 
the  affidavit  being  accompanied  by  a  notarial  cer- 
tificate to  the  same  effect.  Hutchinson,  Ex  parte, 
5  C.  B.  499  ;  6  D.  &  L.  523  ;  17  L.  J.,  C.  P.  111. 


Before  Minister  of  British  Chapel.] — The 


court  directed  an  acknowledgment  to  be  received 
and  filed,  where  the  affidavit  verifying  the  certifi- 
cate of  the  commissioners  was  sworn  before  A.  B., 
minister  of  the  British  Chapel  at  Moscow,  it 
being  deposed  to  by  the  secretary  of  the  Russia 
Company  in  London,  that  A.  B.  was  in  the  habit 
of  administering  oaths  to  British  subjects  there, 
and  certified  by  two  merchants  at  Moscow  that 
there  was  no  English  notary  public,  or  British 
consul  or  vice-consul  within  four  hundred  miles 
of  that  city.  Pichersgill,  In  re,  6  M.  &  G.  260  ; 
6  Scott,  N.  R.  831. 


Before   Prothonotary.] — Upon  an    ac- 


knowledgment taken  in  Pennsylvania,  the  court, 
in  lieu  of  a  notarial  certificate,  received  a  certi- 
ficate of  "the  prothonotary  and  clerk  of  the 
Court  of  Common  Pleas  in  and  for  the  centre 
county,  Pennsylvania,"  it  being  sworn  that  there 
was  no  notary  public  within  eighty  miles  of  the 
place.  Way,  In  re,  7  Scott,  N.  R.  999  ;  6  M.  & 
G.  1046  ;  1  1).  &  L.  950. 

-  Before  a  Solicitor.  1 — ^Thc  court  refused 


to  allow  a  certificate  of  acknowledgment  taken 
in  Ontario  to  be  filed,  when  the  affidavit  of  veri- 
fication purported  to  be  sworn  before  "  J.  S.,  an 
attorney  of  the  supreme  court."  The  affidavit 
must  be  sworn  before  a  magistrate,  and  hi^ 
authority  to  administer  oaths  be  certified  by  a 
notary  public.  Woodman,  In  re,  11  C.  B.,  N.  S. 
680. 
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Before  a  Votary.] — A  deed  was  acknow- 
ledged by  a  married  woman  in  Wisconsin,  in  the 
United  States  of  America.  The  affidavit  of  ac- 
knowledgment was  sworn  before  a  notary  pablic, 
and  not  before  a  magistrate,  as  required  by  a  rale 
of  H.  T.,  14  Geo.  3.  There  was  a  certificate  of  the 
secretaiy  of  state  of  Wisconsin,  certifying  that  in 
that  state  a  notary  public  is  officially  authorized 
to  administer  oaths.  On  motion  to  enrol  the 
acknowledgment  and  affidavit,  the  court  directed 
the  same  to  be  enrolled.  Cooper,  In  re,  18  C.  B., 
N.  S.  220 ;  34  L.  J.,  C.  P.  145  ;  11  Jur.,  N.  S.  114  ; 
11  L.  T.  605;  13  W.  B.  292. 

Copy  of  Foreign  Beeord.] — Where  an  acknow- 
ledgment of  a  married  woman  was  taken  at  Milan, 
the  court  allowed  a  certified  copy  of  an  act  of 
the  Imperial  Royal  Civil  Tribunal  of  that  city 
to  be  received  and  filed  in  lieu  of  the  affidavit 
verifying  the  certificate  of  the  commissioners, 
upon  the  production  of  an  affidavit  from  a  com- 
petent party,  shewing  that,  by  the  law  of  that 
country,  depositions  on  oath  are  always  deposited 
amongst  the  records  of  the  court,  and  office  or 
certified  copies  only  delivered  out  to  the  parties. 
Cleri^ettif  In  re,  15  C.  B.  762. 

V.  Certificated 

On  Paper  or  Parehment.] — In  an  acknow- 
ledgment to  bar  dower,  the  affidavit  of  verifi- 
cation and  notarial  certificate  may  be  upon 
pai)er  instead  of  parchment.  Carr,  Ex  parte, 
5  C.  B.  496;  6  D.  &  L.  488;  17  L.  J.,  C.  P. 
107. 

It  is  no  objection  that  the  notarial  certificate 
is  on  paper  instead  of  parchment.  Cock,  In  re, 
5  C.  B.,  N.  S.  643  ;  28  L.  J.,  C.  P.  138. 

Under  Seal] — The  notarial  certificate  required 
in  the  case  of  a  fine  acknowledged  in  a  foreign 
country,  must  be  under  seal;  a  defect  in  this 
particular  could  not  be  supplied  by  proof  of  the 
handwriting  of  the  conusors.  Cruttenden  v. 
BourheU,  1  Taunt.  144. 

Lady  of  FnU  Age.]— A  certificate  of  an  ac- 
knowledgment cannot  be  filed  without  a  positive 
affidavit  that  she  is  of  fuU  age.  Coterley,  In  re, 
8  Scott,  147. 

A  certificate  of  acknowledgment  of  a  deed 
was  allowed  to  be  filed  where,  in  lieu  of  the 
form  given  in  s.  84,  the  commissioners  merely 
certified  that  the  lady  was,  as  they  believed,  of 
full  age.  Watlis,  Ex  parte,  7  C.  B.,  N.  S.  303 ; 
29  L.  J.,  C.  P.  29 ;  6  Jur.,  N.  S.  201. 

Special  Order  as  to  Form  of.]— Where  the  form 
of  certificate  to  be  made  by  commissioners  for 
taking  the  acknowledgments  of  married  women 
to  deeds  prescribed  by  3  &  4  Will.  4,  c.  74,  s.  84, 
does  not  suit  the  peculiar  circumstances  of  the 
case,  the  court  will  make  a  special  order  for  the 
alteration  of  the  form.  Luke,  In  re,  3  D.  P.  C. 
112  ;  1  Scott,  80;  1  Bing.  N.  C.  265. 

To  meet  the  special  circumstances  of  the  case, 
the  court  directed  the  commissioners  for  taking 
the  acknowledgment  of  a  married  woman  (an  in- 
fant) in  their  certificate,  to  omit  '*  of  full  age." 
lb. 

By  order  of  a  vice-chancellor  indentures  of 
settlements  were  directed  to  be  executed  by  a 
-*«rried  woman  who  was  an  infant.    The  Queen's 


Bench  Division  allowed  the  certificate  of  a 
knowledgment  under  3  &  4  Will.  4,  c  74,  s.  84, 
be  varied  by  omitting  the  words  "  of  full  ag< 
Zaeey,  In  re,  6  Q.  B.  D.  154  ;  44  L.  T.  110; 
W.  R.  442. 

Bepnted  Wife.]— In  a  certificate,  the  par 
was  described  as  "Mary,  the  reputed  wne 
A.  B.,  otherwise  Mary  S.,  spinster;"  she  w 
similiurly  described  in  the  affidavit  of  verific 
tion,  and  in  the  deed  itself.  The  court  allow* 
the  documents  to  be  received  and  filed.  I¥ane 
Ex  parte,  5  C.  B.  498  ;  17  L.  J.,  C.  P.  110. 

Date  ol] — It  is  no  objection  to  the  filing 
the  certificate  of  acknowledgment  that  the  da 
of  the  certificate  is  written  on  an  erasure.  Ano: 
16  C.  B.  574. 

Where  Bzecnted.] — ^The  documents  connect 
with  a  married  woman's  acknowledgment  of 
deed,  made  abroad,  were  received  and  file 
though,  by  a  mistake,  it  did  not  appear  fro 
them  where  the  commission  was  executed  ;  t 
court  being  satisfied,  aliunde,  as  to  that.  Sau 
derton,  In  re,  8  C.  B.,  N.  S.  93 ;  29  L.  J.,  C. 
264  ;  6  Jur.,  N.  S.  1373  ;  8  W.  R.  417. 

Amending.] — The  certificates  of  the  ackno' 
lodgment  of  two  married  women  stated  them 
have  executed  deeds  of  lease  and  release,  where 
they  were  parties  only  to  the  release.  The  coi 
refused  to  amend  the  certificates.  Whitty 
niiite,  Ex  parte,  3  M.  &  G.  201 ;  3  Scott,  N. 
591 ;  9  D.  P.  C.  838. 

The  court  refused  to  allow  the  amendment 
the  certificate  of  the  acknowledgment,  whc 
the  commission  issued  in  January,  1848,  and  t 
certificate  erroneously  stated  the  acknowled 
ment  of  the  deed  to  have  been  taken  in  Fc 
mary,  1847.  Millard,  In  re,  5  C.  B.  763  ;  6 
&  L.  86. 


vi.  Filing, 

When.]— The  affidavit  verifying  the  certifies 
of  the  acknowledgment,  may  h^  filed  subt 
quently  to  the  filing  the  certificate.  Arum., 
Scott,  52. 

Belay  in,] — ^An  acknowledgment  of  a  deed 
a  married  woman  was  taken  in  1842,  and  t 
certificate  and  memorandum  thereof  duly  sign 
by  the  commissioners ;  but,  by  some  inadve: 
ence  on  the  part  of  the  solicitor  employed  in  t 
transaction,  there  was  no  affidavit  of  verific 
tion,  and  the  documents  were  not  filed.  Aft 
the  lapse  of  thirteen  years  the  court  allowed  t. 
certificate  to  be  received  and  filed,  upon  an  ai 
davit  by  the  surviving  commissioner,  stating  th 
it  had  always  been  his  practice,  and  as  he  I: 
lieved,  that  of  his  co-commissioner,  to  make  i 
inquiries  of  the  married  woman  before  taku 
her  acknowledgment ;  and  that,  from  the  c: 
cumstance  of  his  having  signed  the  certifica 
and  memorandum,  he  verily  believed  that  i 
proper  inquiries  had  been  made  on  this  oocasio 
though,  from  the  lapse  of  time,  he  was  unab 
positively  to  state  what  the  answers  wei 
Warne,  In  re,  15  C.  B.  767. 

When  an  acknowledgment  had  been  ,du 
taken,  but  through  inadvertence  the  certifica 
and  affidavit  had  not  been  filed  for  two  yea 
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afterwards,  the  court  allowed  them  to  be  filed. 
Stevens,  Ex  parte,  3  Hodges,  18. 

So  where  there  had  been  an  omission  for  six 
years  to  file  a  certificate  of  acknowledgment  by 
a  married  woman,  and  the  affidavit  vei^Epng  the 
same,  the  oonrt  allowed  the  same  to  be  filed  on 
being  satisfied  that  the  delay  was  unintentional, 
and  that  during  the  interval  there  had  been  no 
dealings  with  Uie  i>roperty,  and  that,  therefore, 
no  person  had  acquired  an  interest  which  could 
be  prejudiced  by  filing  the  acknowledgment  and 
affidavit.  Edge,  In  re,  1  L.  R.,  0.  P.  533 ;  35 
L.  J.,  C.  P.  263 ;  12  Jur.,  N.  S.  741. 

A  married  woman  joined  in  selling  land  in 
1844.  The  necessary  certificate  of  acknowledg- 
ment and  affidavit  of  verification  were  sign^ 
and  sworn,  but  not  filed.  A  successor  of  the 
purchaser  having  resold  in  1875,  the  defect  in 
title  was  discovered,  and  the  intending  purchaser 
declined  to  complete  unless  it  should  be  reme- 
died. She  had  died  in  1857  i^Held,  that  the 
certificate  and  affidavit  might  be  filed  nunc  pro 
tunc.  Blair,  In  re,  Waring,  Em  parte,  32  L.  T. 
731. 

A  married  woman  executed  a  deed  in  1857, 
which  was  duly  acknowledged  before  two  com- 
missioners at  the  time  under  3  &  4  Will.  4,  c.  74 
(The  Fines  and  Recoveries  Act),  but  no  certifi- 
cate of  such  acknowledgment  was  then  registered 
or  executed.  Upon  uncontradicted  affidavits 
stating  the  &cts,  and  that  the  omission  to  make 
the  required  certificate  was  merely  an  accidental 
oversight,  there  being  no  suggestion  of  mala 
fides : — The  court  diluted  that  the  certificate 
which  was  now  offered  should  be  received  and 
filed.  Chalher,  In  re,  47  L.  J.,  C.  P.  378  ;  37 
L.  T.  502  ;  26  W.  R.  128. 

^inthout  Commission  being  Annexed.] — The 
acknowledgment  of  a  deed  by  a  married  woman 
was  taken  before  special  commissioners  in  Mel- 
bourne, but  the  documents  were  by  mistake 
returned  to  this  country  without  having  the 
commission  annexed  to  liiem.  The  court,  upon 
being  satisfied  by  affidavit  that  the  acknowledg- 
ment had  been  properly  taken  by  two  of  the 
persons  to  whom  the  commission  was  addressed, 
allowed  the  documents  to  be  filed.  The  omis- 
sion of  one  of  three  christian-names  of  one  of 
the  commissioners  was  allowed  to  be  supplied  by 
an  affidavit  of  identity.  Edsall^  In  re,  Thomas, 
In  re,  10  L.  R.,  C.  P.  472  ;  44  L.  J.,  C.  P.  228  ; 
23  W.  R.  790. 

Lost— Second  Cortiiloato.j — But  the  court  has 
no  power  to  authorize  a  judge,  before  whom  an 
acknowledgment  has  been  taken,  to  sign  a 
second  certificate  of  such  acknowledgment  after 
the  first  certificate  has  been  lost,  in  order  that 
the  second  certificate  and  affidavit  verifying  the 
same  mav  be  filed  after  the  time  limited  for 
filing  of  the  certificate  has  elapsed.  Anon.,  2  L. 
R.,  C.  P.  510  ;  36  L.  J.,  C.  P.  233  ;  16  L.  T.  323  ; 
15  W.  R.  745. 


ol] — A  deed  executed  by  a  married 
woman  to  jmiss  real  estate,  and  indorseil  with  a 
memorandum  of  acknowledgment  before  a  judge, 
under  3  &  4  WilL  4,  c.  74,  s.  34,  is  not  effectual, 
unless  a  certificate  of  that  acknowledgment  is 
filed  of  record  in  the  court,  as  required  by  s.  85. 
Jollg  V.  Maneoek,  7  Sx.  820  ;  22  L.  J.,  Ex.  38  ; 
16  Jur.  550. 
The  certificate  is  conclusive  in  its  operation. 


Banks  y.  Ollerton,  10  Ex.  168 ;  22  L.  J.,  Ex. 
285. 

5.  Fines  and  Recoveries. 
See  Fines  and  Recovebies. 

6.  In  otheb  Cases. 

Wife  Liable  to  Criminal  Proceedings— 45  k  46 
Tict.  c.  76,  s.  16.] — A  wife  doing  any  act  with 
respect  to  any  property  of  her  husband,  which  if 
done  by  the  husband  with  respect  to  property  of 
the  wife,  would  make  the  nusbana  liable  to 
criminal  proceedings  by  the  wife  under  this  art, 
shall  in  like  manner  be  liable  to  criminal  pro- 
ceedings  by  her  husband. 

Liable  to.Parish  for  Xaintenanoe  of  Husband — 
46  *  46  Tict.  0.  76,  s.  20.]^Where  in  England 
the  husband  of  any  woman  having  separate 
jjroperty  becomes  chargeable  to  any  union  or 
parish,  the  justices  having  jurisdiction  in  such 
union  or  parish  may,  in  petty  sessions  assembled, 
ujnm  ajyplication  of  the  guardians  of  the  poor, 
issue  a  summons  against  the  wife,  and  make  and 
(mforce  such  order  against  Iter  for  the  main- 
tenance of  her  husband  out  of  such  separate 
property  as  by  the  ZZrd  section  of  the  Poor  Law 
Amendment  Act,  1868,  they  may  now  make  and 
enforce  against  a  husband  for  tluf  maintenance 
of  his  wife  if  she  becomes  chargeable  to  any  union 
or  parish.  Where  in  Ireland  relitf  is  given 
under  the  provisions  of  the  acts  relating  to  the 
relief  of  the  destitute  poor  to  the  husbani  of  any 
woman  having  separate  property,  the  cost  price  of 
such  relief  is  hereby  declared  to  be  a  loan  from, 
the  guardians  of  the  union  in  which  the  same 
shall  be  given,  and  shall  be  recoverable  from  such 
woman  as  if  she  were  a  feme  sole  by  the  same 
actions  and  proceedings  as  mmiey  lent. 

Liable  to  Parish  for  Xaintenanoe  of  Children 
— 46  4  46  Tict.  o.  76,  s.  21.1 — A  married  woman 
having  separate  property  snail  be  subteet  to  all 
such  liability  fin'  the  maintenance  of  her  chiU 
dren  and  grandchildren,  as  the  husband  is  now 
by  law  subject  to  for  the  maintenance  of  her 
ch  ildren  and  grandch  ildren :  Provided  always, 
tliat  nothing  in  this  act  shall  relieve  her  husband 
from  any  liability  imposed  upon  him  by  law  to 
maintain  her  children  or  grandchildren. 

Personal  Liberty.] — Where  there  is  a  restraint 
of  personal  liberty  of  a  feme  covert,  the  court,  in 
favorem  libertatis,  will  grant  a  habeas  corpus 
directed  to  the  husband  to  bring  up  the  body  of 
his  wife.  Cochrane,  In  re,  8  D.  P.  C.  630 ;  4  Jur. 
534. 

The  husband  has,  by  the  common  law  of 
England,  a  right  to  the  custody  and  control  of 
his  wife  ;  she  is  under  his  guardianship,  and  he 
is  entitled  to  prcv-ent  her  from  indiscriminate 
intercourse  with  the  world  by  enforcing  cohabi- 
tation and  a  common  residence  ;  therefore,  when 
a  wife  appears  at  masked  balls  unprotected  by 
the  presence,  and  without  the  permission  of  her 
husband,  he  has  a  right  to  restrain  her  from  the 
power  to  frequent  such  places.     lb. 

A  husband,  in  order  to  prevent  his  wife  eloping, 
with  a  view  to  live  apart  from  him  against  his 
will,  may  legally  confine  her  in  his  own  dwelling, 
and  deprive  her  of  her  liberty  for  an  indefinite 
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warrant  of  attorney,  given  by  her  as  a  feme  sole, 
the  court  will  not  discharge  her  on  a  summary 
application.  Wilkint  v.  Whetherill,  3  B.  &  P.  220. 

But  tee  now  Debtors  Act,  1869. 

Haying  separate  Property.] — ^A  married 

woman  taken  in  execution,  together  with  her 
husband,  for  a  debt  due  from  her  before  marriage, 
is  not  entitled  to  be  discharged  unless  it  appears 
that  she  has  no  separate  property,  eren  although 
the  husband  has  been  discharged  under  the 
Insolvent  Act.  Sparhee  v.  Bell,  8  B.  &  C.  1  ;  2 
M.  &  K.  124. 

A  feme  sole,  after  she  had  been  served  with 
process,  but  before  declaration,  married.  The 
plaintiff  proceeded  against  her  to  final  judgment, 
and  took  her  in  execution.  A  rule  for  her  dis- 
charge, upon  an  affidavit  stating  the  foregoing 
facts,  and  also  alleging  that  no  settlement  was 
made  on  her  at  her  marriage,  but  not  stating  that 
she  had  no  separate  property,  was  discharged. 
Ikane  v.  ChesUr,  2  M.  &  W.  847;  6  D.  P.  C,140  ; 
M.  &  H.  243  ;  1  Jur.  778. 

A  married  woman,  being  sued  as  a  feme  sole, 
allowed  judgment  to  go  by  default,  and  was 
taken  in  execution;  the  court  refused  to  discharge 
her  out  of  custody,  as  she  ought  not  to  have  suf- 
fered the  plaintiff  to  incur  the  expense  of  exe- 
cuting a  writ  of  inquiry.  Moses  v.  Richardson^ 
8  B.  &  C.  421. 

She  must  be  left  to  her  writ  of  error.    Ih. 

In  an  action  of  trespass  by  husband  and  wife, 
if  a  nonsuit  takes  place,  the  wife  may  be  taken 
in  execution  for  the  costs,  if  she  has  separate 
property.    Hood  v.  Matthews,  2  D.  P.  G.  149. 

In  an  action  by  husband  and  wife  for  a  libel 
on  the  latter,  the  verdict  was  against  them,  and 
judgment  thereon.  A  ca.  sa.  for  the  costs  was 
issued  against  the  husband  alone.  A  ca.  sa.  was 
afterwa^  issued  against  both.  The  husband, 
who  was  in  custody  upon  another  8uit,was^chaiged 
in  execution  on  the  first  ca.  sa.,  and  was  after- 
wards discharged  by  the  Insolvent  Court.  The 
wife  was  afterwards  taken  in  execution  on  the 
second  ca.  sa.,  but  was  discharged  by  a  judge, 
upon  an  affidavit  that  she  had  no  separate  pro- 
perty : — Held,  that  the  second  ca.  sa.  was  not 
irregular.  Newton  v.  Rowe,  7  M.  &  G.  329  ;  8 
Scott,  N.  R.  26. 

Where  judgment  is  obtained  against  husband 
and  wife  for  the  debt  of  the  wife  dum  sola,  and 
the  wife  is  taken  in  execution,  the  court,  in  its 
discretion,  will  discharge  the  wife  from  custody, 
unless  it  is  shewn  that  she  has  separate  property, 
which  may  be  applied  to  the  satisfaction  of  the 
debt.  Iwnis  v.  Butler,  7  El.  k  Bl.  159;  26  L.  J., 
Q.  B.  145  ;  3  Jur,,  N.  S.  334. 

It  is  not  sufficient,  in  order  to  prevent  this 
exercise  of  the  discretion  of  the  court,  that  the 
wife's  property  was,  before  her  marriage,  assigned 
to  trustees  for  her  creditors,  and  the  trustees  had 
power,  if  they  thought  fit,  to  make  her  an  allow- 
ance, and  were  to  make  over  to  her  any  surplus 
which  might  remain  after  the  creditors  should  be 
satisfied.    lb. 

Application  to  discharge  from  custody  a  wife 
arrested  in  execution  for  a  debt  contracted  dum 
sola,  and  for  which,  under  the  Married  Women's 
Property  Act,  1870  (33  &  34  Vict.  c.  93),  s.  12, 
the  husband  was  not  liable,  refused  ;  though  the 
wife  had  no  separate  property.  Nagley,  O^Donnel^ 
7  Ir.  R.,  C.  L.  79. 

The  court  will  also  require  the  strictest  negative 
proof  from  her  that  she  has  no  separate  property, 


time,  using  no  hardship  or  unnecessary  restraint. 
lb. 

The  court  will  not  grant  a  habeas  corpus  to 
bring  up  the  body  of  a  feme  covert,  on  an  affidavit 
that  she  is  desirous  of  disposing  of  her  separate 
property,  and  that  her  husband  will  not  admit 
the  necessary  parties  to  see  her  ;  and  that  she  is 
confined  by  illness,  and  not  likely  to  live  long  ; 
nor  will  they,  under  such  circumstances,  grant  a 
rule  to  shew  cause  why  the  necessary  parties 
should  not  be  admitted  to  see  her  ;  f6r,  if  there 
is  no  restraint  of  personal  liberty,  the  matter  is 
only  cognizable  in  a  court  of  equity.  Rex  v. 
Middleton,  1  Chit.  654. 

Where  there  are  articles  of  separation,  the  wife 
may  have  a  habeas  corpus,  if  her  husband  confines 
her.     Vane''s  QLord)  case,  13  East,  178,  n. 

The  court  will  not  deliver  a  wife  to  her 
husband  who  has  used  her  ill.  Rex  v.  Brook, 
4  Burr.  1991. 

Where  a  wife  is,  by  her  own  desire,  living  apart 
from  her  husband,  and  is  under  no  restraint,  the 
court  will  not  grant  a  habeas  corpus  on  the  appli- 
cation of  the  husband,  for  the  purpose  of  restoring 
her  to  his  custody.  Reg,  v.  Leggatt,  18  Q.  B.  781; 
S,  C,  nom.  SaTidilands,  Ex  parte,  21  L.  J.,  Q.  B. 
312  ;  17  Jur.  317. 

But  a  husband  being,  until  guilty  of  cruelty, 
or  until  judicial  separation,  entitled  to  the 
custody  of  his  wife,  and  to  detain  her  if  she 
desires  improperly  to  leave  him,  a  habeas  corpus 
obtained  on  her  behalf  against  him  will  be  dis- 
charged in  such  a  case.  Price,  In  re,  2  F.  &  F. 
263. 

On  a  motion  for  a  hat>eas  corpus  to  a  private 
person  on  the  application  of  a  husband,  to  bring 
up  the  body  of  his  wife,  the  affidavit  must  state 
that  she  is  detained  against  her  will.  Rex  v. 
Wiseman,  2  Smith,  617. 

Xanaging  Legal  Prooeedingi  on  Behalf  of 
Husband.] — The  wife  of  a  plaintiff  cannot  claim 
to  manage  the  cause  for  him  at  nisi  prius,  he 
being  absent  and  in  custody.  Cobbett  v.  Hudson, 
15  Q.  B.  988. 

In  an  application  directly  concerning  his 
liberty,  as  a  motion  for  a  habeas  corpus,  the  wife 
may  be  heard  on  behalf  of  her  husband.    lb, 

Administratriz.  ] — Under  the  Married  Women's 
Property  Act,  1882,  a  married  woman  is  com- 
petent to  accept  the  office  of  administratrix,  and 
it  is  no  longer  necessary  that  her  husband  should 
consent  or  join  in  the  administration  bond. 
Atjres,  In  goods  of,  8  P.  D.  168  ;  52  L.  J.,  P.  98  ; 
31  W.  R.  660  ;  47  J.  P.  440. 

Sning  ont  Exeention— Prior  to  15  Ik  16  Tict 
c.  74.] — On  a  plea  of  coverture  and  verdict  for 
the  defendant,  the  husband  could  not  have 
execution  for  the  costs  without  a  scire  facias. 
Wartley  v.  Rayncr,  2  Doug  I.  637. 

A  feme  sole,  who  marries  before  final  judgment, 
may  sue  out  execution  without  making  her  hus- 
band a  party  to  the  record,  the  marriage  being 
only  matter  of  plea  in  abatement.  Walker  v. 
Golling,  2  D.,  N.  S.  776;  11  M.&W.78;  12  L.  J., 
£x.  185. 

liability  to  be  taken  in  Execution.] — Husband 
and  wife  may  be  both  taken  in  execution  in  an 
action  for  an  assault  by  the  wife.  Longstaff  v. 
Rain,  1  Wils.  149. 

If  a  feme  covert  is  taken  in  execution  under  a 
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where  it  appears  from  the  affidavits  on  the  other 
side,  that  there  are  reasoDS  for  doubting  sach  to 
be  Uie  fact.  Ferguson  v.  Claytoortk,  2  D.  &  L. 
165;  6  Q.  B.  269 ;  13  L.  J.,  Q.  B.  329  ;  8  Jur.  709. 

Where  an  action  is  commenced  against  a  feme 
sole,  who  marries  daring  the  pendency  of  it,  and 
the  plaintiff  obtains  judgment  against  her  in  her 
maiden  name,  and  she  is  taken  under  a  ca.  sa. 
soed  out  upon  such  judgment,  the  court  will 
not  discharge  her  out  of  custody  on  the  ground 
that  she  hM  no  separate  propcoiy.  Benyon  t. 
J<mes,  15  M.  &  W.  566  ;  3  D.  &  L.  667  ;  15  L.  J., 
Ex.303. 

When  a  married  woman  is  taken  in  execution 
in  an  action  against  her  and  her  husband,  and 
has  no  separate  property,  the  court  in  its  discre- 
tion may  discharge  her,  whether  the  husband 
and  wife  are  both  taken,  or  the  wife  singly. 
Edwards  t.  Martin,  17  Q.  B.  693 ;  21  L.  J., 
Q.  B.  86  ;  2  L.,  M.  k,  P.  669  ;  16  Jur.  358. 

The  court  will  not  discharge  a  married  woman 
in  custody  under  a  ca.  sa.,  issued  on  a  judgment 
obtained  against  her  whilst  sole,  if  it  appears 
that  she  has  property  settled  to  her  separate  use. 
Jay  y.  Aty^hlett,  1  H.  &  C.  637 ;  32  L.  J.,  Ex. 
176  ;  7  L.  T.  362  ;  11  W.  B.  76. 

Application  for  Bisoharga.] — The  prac- 
tice of  discharging  a  married  woman  taken  in 
execution  is  not  founded  upon  any  legal  prin- 
ciple, and  the  precedents  will  only  be  followed 
in  exactly  similar  cases.  Larkin  y.  Marshall,  1 
L.,  M.  &  P.  186  ;  4  Ex,  804  ;  19  L.  J.,  C.  P.  145  ; 
14  Jur.  46. 

Therefore,  where,  after  judgment  against  hus- 
band and  wife  in  an  action  for  an  assault  com- 
mitted by  the  wife,  the  wife  only  was  taken 
on  a  ca.  sa.,  the  court  refused  to  discharge 
her,  alibough  she  had  no  separate  property,  and 
her  husb&nd  had  obtained  his  protection  from 
a  court  of  bankruptcy.    Ih, 

When  a  married  woman  pleaded  her  cover- 
ture to  an  action  for  a  debt  for  which  she  was 
sued  as  a  feme  sole,  but  did  not  give  evidence  in 
support  of  her  plea,  and  so  allowed  a  verdict  and 
judgment  to  be  recorded  thereon  against  her, 
the  court  refused  to  discharge  her  out  of  cus- 
tody when  taken  in  execution  on  such  judgment. 
Jhfole  v.  Canning,  2  L.  R.,  C.  P.  241  ;  36  L.  J., 
a  P.  166 ;  15  W.  R.  537. 

On  an  application  to  discharge  a  defendant 
out  of  custody  on  the  ground  that  she  is  a 
married  woman,  it  is  necessaiy  that  the  fact 
should  be  positively  stated  in  the  affidavit ; 
therefore,  where  it  was  sworn  that  she  was  a 
married  woman,  as  by  the  certificate  annexed 
will  appear,  it  was  insufficient.  Harcey  v. 
Cooke^  5  B.  &  A.  747. 

Emus  sola  Harrying  after  *<  Order  to 

Pay."] — If  an  action  is  brought  against  a  feme 
sole,  and  a  judge's  ordeir  is  made  by  consent  to 
stay  proceedings,  on  payment  of  the  debt  and 
costs  by  a  certain  day,  otherwise  final  judg- 
ment ;  and  before  that  day  she  intermarries, 
and  on  the  day  in  question  default  is  made  ; 
judgment  may  still  be  entered  up  against  her 
by  her  maiden  name,  and  she  may  be  taken  in 
execution  under  a  ca.  sa.  awarded  against  her 
alone.  Thorpe  v.  Argles,  1  D.  &  L.  831  ;  13 
L.  J.,  Q.  B.  143  ;  8  Jur.  602. 


Costs.] — Where  husband  and  wife  have 


judgment  against  them  for  costs  in  an  action 


brought  by  them  jointly,  a  ca.  sa.  for  the  costs- 
against  both  is  regular.  Newton  v.  Boodle,  9 
Q.  B.  948 ;  16  L.  J.,  Q.  B.  146  ;  11  Jur.  628. 

Estoppel.] — ^Afeme  covert  cannot  be  estopped 
by  her  own  act.  Parker  v.  Manning,  7  T.  R^ 
539. 

If  a  woman  married  de  facto  to  one  whom  she 
knows  to  have  another  wife,  executes  a  deed  as 
his  wife  jointly  with  him,  she  is  bound  as  a  feme 
sole.    Anstie  v.  Mason,  3  Anst.  833. 

But  a  woman  who  has  declared  herself  to  be 
a  feme  sole,  and  as  such  has  executed  deeds,  and 
maintained  actions,  if  herself  sued  as  a  feme 
sole,  is  -not  estopped  from  setting  up  the  de- 
fence of  coverture.  Da/cenport  v.  Nelson,  4 
Camp.  26. 

Power  to  Contract.] — A  tradesman  supplying 
a  married  woman,  living  apart  from  her  hus- 
band, with  furniture  upon  hire,  does  not  thereby 
divest  himself  of  the  present  right  of  property 
in  such  goods,  inasmuch  as  the  married  woman 
was  incapable  of  acquiring  it  by  any  contract ; 
and  therefore  if  the  sheriff  take  such  goods  in 
execution  at  the  suit  of  the  husband's  creditor, 
trover  lies  by  the  tradesman.  But  if  the  con- 
tract had  been  valid,  the  goods  being  let  to  hire 
generally,  without  any  time  limited,  notice  to 
determine  the  contract  given  to  the  sheriff's 
officer,  and  not  to  the  other  contracting  party,, 
would  not  be  sufficient  to  determine  the  con- 
tract. Smith  v.  Middlesex  {SIveriff),  15  East, 
607. 

A  feme  covert  cannot  appoint  an  attorney. 
Quids  V.  Sans(nn,2^  Taunt.  261. 

To  an  action  for  work  done  and  attendance 
given,  by  the  wife  of  the  plaintiff  for  the  defen-<> 
dant,  the  latter  pleaded  payment  to  the  wife, 
without  averring  that  she  had  authority  to  re- 
ceive it  : — Held,  bad.  Offiey  v.  Clay,  2  Scott, 
N.  R.  372  ;  2  M.  &  G.  172  ;  4  Jur.  1203. 

Infant  IX^dow — ^Ftmaral  Expenses  of  Hus- 
band.]— ^An  infant  widow  is  liable  to  pay  for  her 
deceased  husband's  funeral  expenses.  Chappie 
V.  Cooper,  13  M.  &  W.  262  ;  13  L.  J.,  Ex.  286. 

Judgment    eonfessed   to    Feme   covert.]— A 

judgment  confessed  to  a  feme  covert  is  void, 
and  so  is  her  bond.  Roberts  v.  Picrson,  2 
Wils.  3. 

But  a  judgment  confessed  to  a  feme  covert  as 
if  a  feme  sole,  is  not  void.  Ilayden  v.  Shear- 
man, 4  Ir.  C.  L.  R.  169. 

Bight  of  Voting.]~By  32  k  33  Vict.  c.  55, 
8.  9,  women  are  entitled  to  vote  in  the  election  of 
councillors,  auditors,  and  assessors  of  municipal 
corporatioTis, 

A  woman  is  capable  of  being  elected  to  the 
office  of  sexton,  and  may  vote  at  the  election  of 
a  candidate  for  such  office.  Olive  v.  Ingram,  7 
Mod.  263  ;  2  Strange,  1114. 

Neither  at  common  law,  nor  by  statute,  are 
women  entitled  to  vote  at  parliamentary  elec- 
tions. ChorUon  v.  Lings,  4  L.  R.,  C.  P.  374  ; 
38  L.  J.,  G.  X .  1. 

There  is  no  provision  in  the  Municipal  Franchise 
Act  (32  &  33  Vict  c.  55),  or  in  the  Married 
Women's  Property  Act  (33  &  34  Vict.  c.  93), 
which  enables  a  married  woman  to  be  placed  on 
the  burgess  roll  and  to  vote  at  the  election  of 
town  councillors.    Beg»  v.  Harrald,  7  L.   R.,. 
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Q.  B.  361 ;  41  L.  J.,  Q.  B.  173  ;  26  L.  T.  616  ;  20 
W.  B.  328. 

May  be  appointed  Oovemor  of  Workhooie.] 
—She  may  be  appointed  governor  of  a  workhouse, 
And  may  act  by  deputy.  Afum.j  2  Ld.  Baym. 
1014. 

Or  Orerteer.] — And  may  be  appointed 

an  overseer  of  the  poor.    JRex  t.  Stubbs,  2  T.  B. 
395. 

Deserting  Children  not  Punishable  as  Vagrant] 
— The  provisions  contained  in  5  Geo.  4,  c»83, 
8.  4,  vrith  reference  to  persons  absconding,  and 
leaving  their  children  chargeable  to  a  parish,  do 
not  apply  to  a  wife  who  has  been  deserted  by 
her  husband,  and  has  not  the  means  of  support- 
ing them.  Peters  v.  Qnoie,  2  Q.  B.  D.  131  ;  46 
L.  J.,  M.  C.  177 ;  36  L.  T.  107.  But  see  45  &  46 
Vict.  c.  76,  s.  21. 

7.  Opbkation  op  Divorce  on  Wife's 
Peopeety. 

Statnte.]— By  20  &  21  Vict.  c.  85,  s,  25, 
in  every  case  of  a  judicml  separation  the  wife 
jhall,  from  the  date  of  the  sentence,  and  whilst 
the  separation  shall  eontimi4t^  be  considered  as  a 
feme  sole  with  respect  to  property  of  every  de- 
scription which  she  may  acquire ,  or  which  may 
come  to  or  devolve  upon  her  ;  and  su4:h  property 
may  be  disposed  of  by  her  in  all  respects  as  a 
feme  sole,  and  on  her  decease  the  same  shall,  in 
case  she  shall  die  intestate,  go  as  the  same  would 
hare  gone  if  her  husband  had  been  then  dead: 

Provided,  that  if  any  such  wife  should  again 
cohabit  with  her  husbatid,  all  such  property  as 
she  may  be  entitled  to  when  sfich  cohabitation 
sh<iU  tahe  plaice  shall  be  held  to  Iter  separate 
use,  subject,  however,  to  any  agreement  in  writ- 
ing  made  between  herself  and  her  husband  whilst 
separate. 

On  Property  in  Severtlon.]— The  20  &  21  Vict. 
8.  85,  s.  25,  applies  to  property  to  which  a  wife 
is  entitled  in  reversion  at  the  date  of  the  decree, 
and  which  subsequently  falls  into  possession. 
Insole,  In  re,  35  Beav.  92  ;  1  L.  B.,  Eq.  470  ;  35 
L.  J.,  Ch.  177. 

A  wife,  having  obtained  a  decree  for  judicial 
$)cparation,  may  avoid  a  mortgage  made  by  her 
and  her  husband  of  a  reversion  in  personalty 
which  falls  in  during  the  joint  lives.    lb, 

A  wife's  reversionary  chose  in  action  had,  by  a 
flcttlcment  entered  into  during  coverture,  been 
assigned  upon  trust  (in  the  events  which  hap- 
pened) for  the  survivor  of  the  husband  and  wife. 
A  divorce  having  taken  place  under  the  Divorce 
Act  of  1857,  the  reversion  then  fell  in.  and  the 
husband  survived  his  divorced  wife  : — Held,  that 
since  the  marriage  contract  had  been  dissolved 
before  the  property  fell  into  possession,  the 
husband  acquired  no  interest  in  it,  and  that  the 
post-nuptial  settlement  was  an  absolute  nullity 
fio  far  as  the  wife  was  concerned.  Wilkinson  v. 
Gibsan,  4  L.  B.,  Eq.  162  ;  36  L.  J.,  Ch.  646  ;  16 
L.  T.  733  ;  15  W.  B.  983. 

On  Cboses  in  Action  not  Sedneed  into  Posses- 
sion by  Hniband.] — By  a  decree  of  judicial  sepa- 
ration the  wife's  choses  in  action  not  reduced 
into  possession  at  the  date  of  the  decree  become, 
under  20  k  21  Vict.  c.  85,  s.  25,  her  absolute 


property  as  if  she  were  a  feme  sole.  Johnsi 
Lander,  7  L.  B.,  Eq.  228  ;  88  L.  J.,  Ch,  229 
L.  T.  592. 

Where  a  wife  instituted  a  suit  to  enforce 
equity  to  a  settlement  of  a  trust  fund,  and  w 
the  suit  was  pending  obtained  a  decree  of  jad 
separation  from  her  husband  on  the  groam 
cruelty,  the  Court  of  Chancery  ordered  the  f 
to  be  paid  to  her,  and  refused  the  husband 
costs.    lb. 

After  a  decree  of  divorce,  the  choses  in  ac 
of  a  wife  which  have  not  been  reduced 
possession  belong  to  the  wife  absolutely.-    Tl 
V.  Malben,  31  Beav.  48  ;  31  L.  J.,  Ch.  844  ;  8  • 
N.  e.  249  ;  6  L.  T.  39  ;  10  W.  B.  364. 

On  Fund  paid  ont  of  Court  to  Husband 
Wife  jointly*] — A  woman  being  entitled  1 
fund  in  court,  applied  shortly  before  her  marr 
for  a  loan  on  the  security  of  the  fund.  Be 
the  transaction  was  completed  she  married, 
the  money  was  then  advanced  to  her  husbi 
who  joined  with  his  wife  in  assigning  the  f 
by  ^^'ay  of  mortgage.  The  fund  was  then  car 
over  to  the  joint  account  of  the  husband 
wife,  and  a  stop  order  put  upon  it  in  ia,voxL 
the  mortgage.  In  June,  1867,  a  decree  nisi  for 
solution  of  marriage  was  pronounced  by 
Divorce  Court,  which  became  absolute  in  Janu 
1868.  In  the  interval  the  mortgagee  present 
petition,  on  which  an  order  was  made  by  a  o 
of  equity  in  November,  1867,  for  payment  of 
debt  out  of  the  fund  in  court : — Held,  first,  1 
the  mortgage  by  the  husband  and  the  wife 
not  bind  the  wife's  right  by  survivorship, 
that  the  prc-nuptial  negotiation  by  the  ^ 
made  no  difference.  Prole  v.  Soady,  3  L.  B., 
220  ;  37  L.  J.,  Ch.  246  ;  16  W.  B,  446. 

Held,  secondly,  that  the  carrying  over 
fund  to  the  account  of  the  husband  and  i 
was  not  a  reduction   into   possession   by 
husband.    lb. 

Held,  thirdly,  that  on  the  decree  for  diss* 
tion  of  marriage  becoming  absolute,  it  1 
effect  from  the  date  of  the  decree  nisi,  and  < 
sequently  the  order  made  in  the  interval  on 
petition  was  of  no  avail  to  reduce  the  fund  : 
possession.    lb. 

On  Property  in  Settlement  over  whicb  1 
has  Power  of  Appointment.}-— By  a  marri 
settlement  property  of  the  wife  was  settled  u 
her  for  life  for  her  separate  use,  and  after 
death,  in  case  there  should  be  no  issue  of 
marriage  and  her  husband  should  survive,  u 
trust  for  her  next  of  kin,  with  power  for  he 
appoint  by  will  part  of  the  property,  and  in  t 
she  should  survive,  then  for  her  absolutely, 
marriage  having  been  dissolved  on  the  peti 
of  the  wife,  and  there  being  no  issue  of 
marriage,  a  bill  was  filed  in  equity  by  her  in 
maiden  name  against  Ber  former  husband 
the  trustees  of  Uie  settlement : — Held,  that 
was  absolutely  entitled  to  the  property.    Iktt 
V.  Dowding,  14  L.  R.,  Eq.  421 ;  41  L.  J.,  Ch.  7 
27  L.  T.  406  ;  20  W.  B.  881. 

Effeot  on  Name  of  Woman.] — Marriage  con 
a  namedupon  a  woman.  The  name  so  confe] 
becomes  her  actual  name,  and  continues  to  b 
even  after  a  decree  of  divorce,  until  she  has 
quired  by  repute  some  other  name  which,  s 
speak,  obliterates  it.  Fendall,  otherwise  -6^ 
smid  V.  Ooldsmid,  2  P.  D.  263  ;  46  L.  J.,  P. ; 
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IX.  ACTIONS  BY  AND  AGAINST  HUSBAND 

AND  WIFE. 

1.  Pmrlies  to  Su€  and  be  Sued, 

2.  Proeedurey  Pleadinge^  and  Practice, 

a.  Claim,  418. 

h.  Defence,  419. 

e.  Other  Points  of  Pnctioe,  421. 

3.  Evidence,  42\, 

4.  Action*  for   Libel   aful    Slander. — See 

Defamation. 

5.  Actions  by  and  against  Women  in  Bespcct 

of  their  Separate  Estates, — See  ante, 
VIII.  3.  e. 

6.  Liability  of  Separate  Estate—See  VIII. 

3.  d. 

1.  Pabties  to  Sux  and  be  Sued. 

SUtute.]— By  46  &  46  Vict.  c.  75,  s.  l,sub^.  2, 
a  married  woman  shall  be  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of 
and  to  theeaetent  of  h^r  separate  property  on  any 
contract,  and  of  suing  and  being  sued,  either  in 
contract  or  in  tort,  or  otherwise  in  all  respects 
as  if  she  were  a  feme  sole,  and  her  husband  need 
not  be  joined  toith  her  as  plaintiff  or  defendant, 
or  be  made  a  party  to  any  action  or  otJter  legal 
proceeding  brought  by  or  taken  against  her, 

Harrtod  Wonuui  as  Executrix  or  Tnutee.] — 
By  45  &  46  Vict.  c.  75,  s.  18,  0  married  woman 
who  is  an  executrix  or  admiiiistratrix  alone  or 
jointly  with  any  other  person  or  persons  of  the 
estate  of  any  deceased  person,  or  a  trustee  alone 
or  jointly  as  aforesaid  of  property  subject  to  any 
trist,  may  sue  or  be  sued,  and  may  transfer  or 
join  in  transferring  any  such  annuity  or  deposit 
as  aforesaid,  or  any  sum  forming  part  of  the 
public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  as  aforesaid,  or  any  share, 
stock,  debenture,  debenture  stock,  or  other  benefit, 
right,  claim,  or  other  interest  of  or  in  any  such 
corporation,  company,  public  body,  or  society  in 
that  character,  without  her  husband,  as  if  she 
were  a  feme  sole, 

Hnflband  and  Wife  Suing  jointly.] — A  woman 
had  freehold  and  leasehold  property  devised  to 
her  separate  n8e,lind  she  being  desirous  of  build- 
ing and  repairing  some  cotta^  upon  part  of  it, 
and  her  husband  wanting  to  pay  off  a  debt,  it 
was  arranged,  under  the  advice  of  their  solicitor, 
that  a  loan  of  5502.  should  be  raised  by  the 
mortgage  of  her  property,  and  the  deposit  of  two 
policiea  of  the  husband  of  500Z.  each  on  the  life 
of  the  husband  and  wife  respectively.  The  mort- 
gage was  executed  by  the  husband  and  wife,  and 
the  husband  covenanted  for  the  repayment  of  the 
loan.  The  money  was  to  be  advanced  by  instal- 
ments, and  a  joint  authority,  signed  by  husband 
and  wife,  was  given  to  the  soScitor  to  receive 
the  first  instalment  from  the  mortgagees.  He 
received  it,  and  paid  the  husband's  debt,  but  he 
claimed  to  retain  the  balance  for  a  debt  due  to 
him  from  the  husband.  An  action  was  then 
brought  by  the  husband  and  wife  for  the  b^ance  : 
— H^d,  that,  on  the  facts,  the  joint  action  coald 
be  maintained.  Jones  v.  Outhbertson,  8  L.  R., 
a  B.  504  ;  42  L.  J.,  Q.  B.  221 ;  28  L.  T.  673  ;  21 
W.  B.  919— Ex.  Ch.  Affirming  7  L.  R.,  Q.  B. 
218;  41  L.  J.,  Q.  B.  145  ;  26L.T.359;  20W.R. 
381. 


After  judgment  for  husband  and  wife  in  an 
action  for  injuries  to  the  wife,  the  defendant 
cannot  assign  for  error  in  fact,  that  the  female 
before  her  marriage  with  the  niale  plaintiff  had 
married  A.,  who  was  then  alive,  as  this  was  matter 
which  the  defendant  might  and  ought  to  have 
pleaded  to  the  action.  Metropolitan  Hallway 
Company  r,  Wilson,  6  L.  R.,  C.  P.  376  ;  40  L.  J., 
C.  P.  208  ;  24  L.  T.  560  ;  19  W.  R.  775. 

A  declaration  by  husband  and  wife  stated,  that 
by  agreement  between  them  and  the  defendant — 
citing  that  L.  had  .been  arrested  at  their  suit, 
that  the  defendant  had  become  bail  to  the  sheriff, 
that  the  bail  had  been  forfeited,  and  that  L.  had 
given  a  cognovit  for  the  debt  and  costs — it  was 
agreed  between  the  plaintiff  and  the  defendant, 
and  the  defendant  promised,  in  consideration  that 
the  plaintiffs  would  not  outer  up  judgment,  or 
sue  out  execution  against  L.  until  a  certain  day, 
that  he  wotdd  render  L.  on  that  day,  or,  in  de- 
fault, pay  the  debt  and  costs.  Averment,  that 
the  plaintiffs  had  not  entered  up  judgment  or 
sued  out  execution  against  L.  before  the  day. 
Breach,  that  the  defendant  did  not  render  L.  on 
the  day  or  pay  the  debt  and  costs  :  —Held,  on 
motion  in  arreist  of  judgment,  after  verdict  for 
the  'plaintiffs,  first,  that,  as  the  agreement  was 
stated  to  be  with  the  plaintiffs,  the  promise  must 
be  taken  after  verdict  to  have  been  made  to  them. 
Secondly,  that  it  sufficiently  appeared  that  the 
wife  had  a  joint  interest,  because  the  recital  in 
the  agreement  of  a  cognovit  by  L.  to  the  plain- 
tiffs was  an  admission  by  the  defendant  of  such 
joint  interest.  Thirdly,  that,  though  the  agree- 
ment by  the  wife  was  void,  it  might  be  rejected 
as  surplusage,  and  that  the  count  would  then  be 
good,  as  stating  a  promise  to  pay  the  debt  and 
costs  to  the  plaintiffs,  in  consideration  that  they 
would  not  enter  up  judgment,  or  sue  out  execu- 
tion until  a  given  day.  Nurse  v.  Wills,  4  B.  Jc 
Ad.  739 ;  1  N.  &  M.  765,  S,  C,  {in  error).  Wills 
V.  Nurse,  1  A.  dc  E.  65. 

For  Iqjury  to  Wife*!   Property    dnm 

sola.] — ^An  action  for  an  injury  done  to  the  pro- 
perty of  the  wife  dum  sola  must  be  brought  by 
the  husband  and  wife ;  but  if  such  an  action  is 
brought  by  the  wife  alone,  the  defendant  must 
plead  the  coverture  in  abatement,  and  not  in  bar. 
Milner  v.  Milnes,  3  T.  R.  627. 


Trading  Separately.]  —  A  feme  covert 


cannot,  as  a  feme  sole,  maintain  an.  action  for 
breaking  and  entering  her  house  and  seizing 
goods  in  her  possession,  by  pleading,  in  answer 
to  a  plea  of  coverture,  that  her  husband 
(a  lawful  subject)  having  deserted  her  and 
gone  abroad,  she  was  living  separate,  'and 
traded,  and  contracted  as  a  sole  trader  and 
single  woman,  and  as  such  was  lawfully  pos- 
sess^ of  the  house  and  goods.  Boggett  v.  Erier, 
11  East,  301. 


In  the  City  of  London.] — A  feme  covert 


cannot  sue,  without  her  husband,  as  a  sole  trader 
by  the  custom  of  London.  Caudell  r,  Shaw, 
4  T.  R.  361.  And  see  Clayton  v.  Adams,  6  T.  R. 
605. 

When  Huflbaad  an  Alien  Enemy.] — ^A 

feme  covert  cannot  sue  alone  on  a  contract  made 
with  her  before  or  after  marriage,  though  her 
husband  is  an  alien  enemy.  Be  Wahl  v.  Braune, 
1  H.  ft  N.  178  ;  25  L.  J.,  Ex.  343. 


411 


HUSBAND   AND  WIFE—Actioiis  by  and  Against. 


As  to  Goods 


to  Willi  dun  sola.1 


— In  trover  by  hnsband  and  wife  for  goods  assigned 
to  the  wife  before  marriage : — Held,  that  the 
husband  might  sue  alone,  or  the  husband  and 
wife  might  join.  Ayling  v.  Joum^  1  Jur.  54  ; 
S.  a,  nom.  Jylingj,  Wincher,  1  N.  &  P.  41«  ;  6 
A.  &  B.  269  ;  W.,  W.  &  D.  154. 

Interest  or  Contract  of  Wife  or  of  Hni- 


%and|  or  of  both.] — ^Whereyer  the  suit  will  sur- 
vive to  the  wife,  she  must  be  joined  as  a  party. 
Dunstan  v.  Burweld,  1  Wils.  224. 

The  wife  can  only  join  with  the  husband  in 
bringing  an  action  where  she  is  the  meritorious 
cause  of  action.    Rose  v.  Botoler,  1  H.  Bl.  108. 

Husband  and  wife  may  sue  jointly  a  railway 
company  for  dividends  on  stock  of  the  company 
purchased  by  the  wife  out  of  her  own  earnings, 
and  of  which  stock  she  is  the  registered  ovmer 
in  the  books  of  the  company ;  and  if  the  wife 
fiues  alone,  the  non-joinder  of  the  husband  is 
only  a  plea  in  abatement.  Dalton  v.  Midland 
Railtcay  Company^  13  C.  B.  474  ;  22  L.  J.,  C.  P. 
177;  17  Jut.  719. 

Husband  Sning  Alone — Oenerally.^ — A  hus- 
band and  wife  cannot  join  in  assumpsit  without 
stating  the  interest  of  the  wife.  Bidgood  v.  Way^ 
2  W.  Bl.  1236. 

Lands  were  demised  to  A.  and  B.  his  wife,  for 
twenty-one  years.  A.  afterwards  granted  a  lease 
of  them  to  C.  for  nine  years : — Held,  in  an  action 
by  A.  alone  for  an  injury  to  his  reversionary  in- 
terest, that  the  allegation,  that  the  reversion 
belonged  to  him,  was  well  supported,  and  that 
the  wife  need  not  be  joined  in  the  action  ;  but 
that,  even  if  she  ought,  the  objection  should  have 
been  taken  by  a  plea  in  abatement.  Wallis  v. 
JIarristm,  5  M.  &  W.  142  ;  7  D.  P.  C.  395  ;  2  H. 
&  H.  65. 

Husband  and  wife  declared  for  double  rent, 
for  not  giving  up  possession  of  premises  held  by 
the  defendant,  as  tenant,  to  tnem.  They  also 
brought  an  action  for  double  value,  the  declara- 
tion in  which  stated,  that  the  plaintiffs  were 
seised  in  their  demesne  as  of  freehold,  in  right  of 
the  female  plaintiff,  during  her  life,  of  a  mes- 
suage held  by  the  defendant,  as  tenant  to  the 
plaintiffs,  for  a  year  certain,  the  reversion  be- 
longing to  them  in  right  of  the  female  plaintiff. 
It  then  alleged  a  demand  and  refusal  to  give  up 
possession.  The  cause  having  been  referred,  the 
arbitrator  found,  that  the  defendant  became 
tenant  to  the  husband  of  the  premises,  and  oc- 
cupied as  tenant  to  him  for  one  year.  The  con- 
tract for  this  tenancy  was  by  parol,  and  was 
made  expressly  with  the  husband  alone  in  his 
own  right,  and  the  wife  was  no  party  thereto  : — 
Held,  that  the  wife  was  improperly  joined  in 
both  actions,  and  that,  as  to  the  latter  they  could 
not  sue  as  reversioners,  the  reversion  not  being 
in  the  two,  but  in  the  husband  alone ;  neither 
could  the  averment  of  the  tenancy,  nor  the 
words  "to  the  plaintiffs,"  be  rejected  from  the 
declaration.  Hareourt  v.  WymaUj  3  Ex.  817 ; 
18  L.  J.,  Ex.  453. 

By  a  marriage  settlement  leaseholds  of  the 
wife  were  assigned  upon  trust  to  pay  or  permit 
the  wife  to  receive  the  rents  and  annual  profits 
during  her  life,  for  her  separate  use.  During  the 
coverture  the  wife  received  some  of  the  rents 
from  the  trustee,  and  deposited  a  portion  with 
the  defendant,  and  then  died : — Held,  that  an 
action  for  money  lent  would  lie  by  the  husband  | 


in  his  own  rijght  to  recover  the  money  deposil 
Bird  V.  Pbgrum,  13  C.  B.  639 ;  22  L.  J.,  C 
166  ;  17  Jur.  577. 

A  declaration  by  husband  and  wife  stated  t 
the  defendant  was  the  maker  and  seller  of  lax 
called  "  The  Holiday  lamp,"  and  thereupon 
husband  bought  of  him  one  of  those  lamps,  to 
used  by  his  wife  and  himself  in  his  shop,  and  t 
the  defendant  then  fraudulently  warranted  t 
the  lamp  was  reasonably  fit  and  proper  for  t 
purpose,  whereas  the  lamp  was  dangerous  f 
unsafe,  by  reason  whereof,  when  the  wife 
tempted  to  use  the  lamp,  it  exploded  and  inju 
her.    At  the  trial  it  appeared  that  the  accid 
arose  from  the  defective  construction  of 
lamp,  but  there  was  no  proof  that  the  def 
dant  knew  of  the  defect,  and  the  jury  for 
that  he  was  not  guilty  of  any  fraudulent  or 
ceitful  representation : — ^Held,  that  the  act 
could  not  be  maintained  by  the  wife,  there  be 
no  misfeasance  towards  her  independently  of 
contract,  which  was  with  the  husband  alo 
Longmmd  v.  Holliday,  6  Ex.  761  ;  20  L.  J.,  1 
430. 

In  an  action  by  a  husband  for  breach  of  a  o 
tract  with  him  to  carry  his  wife  on  a  joun 
within  a  reasonable  time,  averring  spe< 
damage  to  him ;  if  he  fails  to  prove  the  spec 
damage,  he  can  recover  no  more  than  nonub 
damages,  though  the  wife  had  suffered  gr 
personal  inconvenience  from  the  breach  of  o 
tract.  Collier  v.  Dublin^  Wicklow  and  Wexfi 
Jtailway  Company ,  8  Ir.  R.,  C.  L.  21. 


InSeploTin.] — ^A  declaration  in  replc' 


by  S.  and  his  wife,  without  shewing  any  cai 
for  joining  the  wife,  is  bad  on  demurrer.  Ser 
V.  JDodd,  2  N.  R.  405. 


For  harbonring  Wife.] — If  a  wife  by 


treatment  and  fear  of  bodily  injury  is  fore 
to  quit  her  husband^s  house,  any  person  n 
safely  receive  her,  and  not  be  subject  to  an  acti 
at  the  husband's  suit.  Berthan  v.  Carttorig 
2  Esp.  480. 

So,  if  the  wife  is  kept  by  the  defendant  tn 
a  principle  of  humanity,  to  secure  her  from  i 
ill-treatment  of  her  husband,  an  action  will  i 
lie  even  after  notice.  Philp  v.  Squire,  Pea! 
82. 


For  Injuries  to  Wife.]~A  husband,  as  i 


ministrator  to  his  deceased  wife,  declared  tl 
the  defendant  was  in  the  occupation  of  a  brewc 
and  an  office,  and  a  passage  leading  thereto  fn 
the  public  street  used  by  the  defendant  for  t 
reception  of  customers  in  his  trade  of  a  brew 
which  passage  was  the  usual  means  of  acc( 
from  the  office  to  the  public  street ;  yet 
wrongfully  and  negligently  permitted  a  tn 
door  in  the  floor  of  the  passage  to  be  and  rema 
open  without  being  properly  guarded  and  light* 
and  the  wife,  who  had  been  to  the  office  as 
customer  of  the  defendant,  and  was  lawful 
passing  along  the  passage  on  her  return  from  t 
office  to  the  street,  fell  through  the  aperti] 
caused  by  the  trap-door  being  and  remaini: 
open  and  not  properly  guarded  and  light< 
whereby  she  was  killed : — Held,  that  the  hi 
band's  right  to  sue  as  administrator,  under  9  & 
Vict.  c.  93,  sufficiently  appeared,  without  expn 
allegation  of  pecuniary  damage.  Chapman 
RothweV,  El.,  Bl.  &  El.  168  ;  27  L.  J.,  Q.  B.  31 
4Jur.,N.  S.  1180. 
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Held,  also,  that  the  datj  of  the  defendant  and 
breach  sufficiently  appeared.    lb. 

In  an  action  for  negligence,  whereby  the  wife 
was  killed,  the  husband  is  not  entitled  to  any 
damages  for  ike  loss  of  her  society,  or  for  his 
mental  sufferings  on  her  account,  after  the 
moment  of  her  death.  Baker  t.  Bolton^  1  Camp. 
493. 

In  trespass,  the  plaintiff  may  give  in  evi- 
dence a  consequential  injuiy  to  his  wife,  not  as 
A  substantial  ground  of  action,  but  to  shew  how 
violent  the  defendant's  conduct  was.  Huxley  v. 
Brrg,  1  Stark.  98. 

By  Huiband^s  Asiignaef.] — Assignees  of  a 
bankrupt  cannot,  in  their  names  alone,  maintain 
an  action  on  a  chose  in  action  (e.g.,  a  promis- 
sory note)  made  to  the  wife  of  the  bankrupt 
before  her  marriage.  SherrxTigton  v.  Tates,  1  D. 
&  L.  1032  ;  12  M.  &  W.  855  ;  13  L.  J.,  Kx.  249— 
Ex.  Ch. 

When  a  right  of  action  of  a  bankrupt  or  of  an 
iDsolvent  is  of.  such  a  nature  that  if  vested  in  the 
bankrupt  or  insolvent  it  would  pass  to  his  assig- 
nees, the  interest  of  the  bankrupt  or  insolvent  in 
sach  right  of  action  passes  to  his  assignees,  and 
a  right  of  action  for  the  conversion,  before  the 
marriage,  of  the  wife's  goods  falls  within  this 
rule.  RichbeU  v.  Alexander,  10  0.  B.,  N.  S.  324 ; 
30  L.  J.,  C.  P.  268. 

An  action  brought  to  enforce  such  a  right 
must  be  brought  in  the  names  of  the  wife  and  of 
the  assignees,  who  are  necessary  parties ;  and 
an  action  by  husband  and  wife  must  fail.    Ih, 

VrVL^  Suing  alone— When  Husband  is  a  Con- 
Tiot.] — ^A  married  woman,  whose  husband  has 
been  transported  for  seven  years,  may  maintain 
an  action  as  a  feme  sole,  on  the  ground  of  the 
husband  having  abjured  the  realm,  even  though 
the  term  of  transportation  has  expired.  Carrol 
T.  Bleneotc,  4  £sp.  27. 

When  Husband  is  Abroad.] — ^A  replica- 


tion to  a  plea  of  coverture,  that  the  plaintiff's 
husband  had  been  abroad  for  seven  years,  and 
was  not  known  by  the  plaintiff  to  be  living 
within  that  time,  is  bad.  Lake  v.  Rtiffle,  6  N.  & 
M.  684  ;  2  H.  &  W.  203. 


When  Honey  is  admitted  to  be  Due  to 


Wife  alone.] — Where  trustees  for  the  separate 
use  of  the  wife  admitted  that  they  held  a  sum  of 
money  to  her  separate  use,  but  refused  to  pay  it 
over  without  her  separate  receipt : — Held,  that 
an  action  would  not  lie  by  husband  and  wife  for 
the  sum  so  admitted  to  be  due  to  her.  Bond  v. 
3«w,  10  Q.  B.  244  ;  16  L.  J.,  Q.  B.  196 ;  11 
Jur.  655. 

Petition  for  Appointment  of  Hew  Trustees.  ] — 
The  presentation  by  a  married  woman  of  a  peti- 
tion for  the  appointment  of  new  trustees  of  a 
fund  in  which  she  is  interested  in  reversion  is  a 
''suing"  within  the  meaning  of  s.  1,  sub-s.  2,  of 
the  Married  Women's  Property  Act,  1882,  and 
her  husband  need  accordingly  not  be  made  a  co- 
petitioner.  Outwi'n's  Triutts,  In  re,  48  L.  T. 
4^0  ;  81  W.  R.  374. 

Tort  committed  before  Harried  Women's 


Property  Act,  1888.] — A  married  woman  married 
before  Ist  January,  1882,  may  bring  and  maintain 
an  action  in  her  own  name  alone  after  the  com- 


mencement of  the  Married  Women's  Property 
Act,  1882,  for  torts  committed  against  her  pro- 
perty before  the  act  came  into  operation ;  and 
since  its  coming  into  operation  the  previous 
leave  of  the  court  or  a  judge  is  no  longer  neces- 
sary. James  v.  Barraud,  49  L.  T.  300  ;  31  W.  B. 
786. 

Soonrity  for  Costs.] — The  rule  as  to  giving 
security  for  costs  before  a  married  woman  can 
be  allowed  to  sue  separately  under  Ord,  XVI. 
r.  8,  is  the  same  as  in  the  ordinary  case  of  giving 
security  for  costs  by  an  appellant,  and  therefore 
she  is  to  give  such  security  if  she  has  no  avail- 
able means  to  pay  the  costs  if  she  loses,  but  not 
where  she  has  such  means.  Brown  v.  Xorth,  9 
Q.  B.  D.  52  ;   51  L.  J.,  Q.  B.  365  ;   46  L.  T.  361 ; 

30  W.  B.  531— C.  A. 

Married  women  suing  as  plaintiffs  without 
their  husbands  being  joined : — Held,  since  the 
Married  Women's  Property  Act,  1882  (46  &  46 
Vict.  c.  75),  not  liable  to  give  security  for  costs. 
Threlfall  v.  Wilson,  8  P.  D.  18  ;   48  L.  T.  238  ; 

31  W.  B.  508  ;  47  J.  P.  279. 

The  Married  Women's  Property  Act,  1882, 
enables  a  married  woman  to  bring  an  action  in 
her  own  name  without  giving  security  f6r  costs, 
and  although  the  cause  of  action  arose  before 
the  act  came  into  operation.  Severance  v.  Civil 
Service  Supply  Association,  48  L.  T.  485. 

A  married  woman  in  receipt  of  a  separate 
income  of  1,500/.  per  annum  was  not  required  to 
give  security  for  costs  on  obtaining  leave  to 
defend  separately  under  r.  8  of  Ord.  XVI. 
Noel  V.  Noel,  13  Ch.  D.  610. 

Writ  issued  by  Next  Friend — Layman  aeting 
as  Solieitor.l— A  writ  issued  by  the  next  friend 
of  a  married  woman  on  her  behalf  without  the 
employment  of  a  solicitor  will  be,  together  with 
all  subsequent  proceedings,  set  aside,  with  costs 
against  the  person  issuing  such  writ.  Swann  v. 
Swann,  43  L.  T.  530. 

The  authority  given  by  a  married  woman  to 
her  next  friend  to  commence  an  action  cannot  be 
filed.    Rogers  v.  Horn,  26  W.  B.  432. 

Soonrity  for  Costs.] — ^An  action  was  com- 
menced in  the  name  of  a  married  woman  by  her 
next  friend  against  her  husband  and  the  trustee 
of  a  separation  deed  to  enforce  payment  of  an 
annuity  under  the  deed.  The  defendants  moved 
that  the  action  might  be  dismiss^  or  that  the 
next  friend  might  be  ordered  to  give  security 
for  costs.  This  was  supported  by  an  affidavit  of 
the  husband  that  he  Ixslieved  that  his  wife  had 
given  no  authority  to  commence  the  action. 
The  husband's  solicitor  joined  in  the  affidavit, 
and  deposed  to  the  facts  that  the  next  friend 
was  not  a  householder,  and  had  no  visible  means 
of  paying  costs.  The  next  friend  replied  by 
affidavit  that  he  had  sufficient  means  to  pay  any 
costs  that  he  might  be  ordered  to  pay,  but  said 
nothing  as  to  his  having  authority  from  the 
married  woman  to  commence  the  action,  and 
did  not  produce  any  authority : — Held,  by  Bacon, 
V.-C,  that  the  next  friend  of  a  married  woman 
will  not  be  called  upon  to  prove  his  authority  on 
the  mere  allegation  of  a  aefendant  that  he  has 
no  authority.  Held,  also,  that  the  next  friend 
could  not  be  ordered  to  give  security  for  costs 
on  the  ground  that  he  was  not  a  householder 
when  he  deposed  that  he  had  safficient  means  to 
pay  costs.    But,  held,  by  the  Court  of  Appeal, 
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that  the  action  must  be  dismissed  with  costs,  to 
be  paid  by  the  solicitors  of  the  next  friend,  as 
he,  when  challenged  to  shew  his  authority  to 
commence  the  action,  did  not  shew  any.  ScJ^jott 
V.  Schjott,  19  Ch.  D.  94  ;  51  L.  J.,  Ch.  368  ;  45 
L.  T.  333  ;  30  W.  R.  329— C.  A. 

The  court  will  not  order  the  next  friend  of  a 
married  woman  to  give  security  for  costs,  unless 
uppn  a  distinct  allegation  that  he  is  believed  to 
be  insolvent,  or  unable  to  answer  the  costs  of 
the  suit ;  a  mere  statement  of  belief  that  he  is  in 
poor  circumstances  is  not  sufficient.  Beach  v. 
Sleddon,  39  L.  J.,  Ch.  123. 

The  old  rule  in  chancery  that  an  application 
that  a  next  friend  should  give  security  for  costs 
must  be  made  before  the  next  material  step  in 
the  cause  is  taken,  and  the  old  rule  at  common 
law,  that  the  like  application  must  be  made 
before  issue  joined,  is  abrogated  by  the  new 
Judicature  Rules  ;  and  under  Rules  of  S.  C,  r.  8 
of  Ord.  XVI.,  the  court  has  a  judicial  discretion 
to  direct  security  for  costs  to  be  given  at  any 
time.  Martano  v.  Man/tit  14  Ch.  D.  419;  49 
L.  J.,  Ch.  510— C.  A. 

Action  Brought  without  Huabaud's  Au- 
thority.]— ^An  action  having  been  brought  by  a 
married  woman  as  executrix  in  which  her  husband 
was  made  a  co-plaintiff,  the  court  refused  to  order 
the  proceedings  to  be  stayed  altogether,  but  ordered 
they  should  l^  stayed  until  security  was  given  to 
the  husband  by  the  attorney  against  the  costs  of 
the  action,  the  affidavits  shewing  that  the  hus- 
band and  wife  were  living  separate,  and  that  the 
action  was  brought  without  his  sanction  and 
against  his  will.  Procter  v.  Brotherton^  9  Ex. 
486  ;  2  C.  L.  R.  496  ;  23  L.  J.,  Ex.  116. 

Where  an  action  is  brought  (without  the 
authority  of  the  husband)  in  the  name  of  hus- 
band and  wife,  for  an  assault  upon  the  latter,  the 
husband  will  be  entitled  to  stay  the  proceedings 
until  he  receives  an  indemnity  against  costs. 
HarrisanY.  Almond.i  D.  P.  C.  321 ;  1  H.  &W.  519. 

So  where  husband  and  wife  lived  separate,  and 
an  action  was  brought  by  the  wife  for  a  debt  due 
to  herself  in  the  name  of  the  husband  and  wife, 
without  his  authority,  the  court  ordered  proceed- 
ings to  be  stayed  until  an  indemnity  was  given 
to  the  husband.  Morgan  v.  Thomat^  2  C.  &  M. 
388  ;  2  D.  P.  C.  332. 

An  action  having  been  brought  by  a  wife  of  a 
lunatic  (not  so  declared  by  commission)  in  his 
name,  for  the  recovery  of  a  debt,  the  defendant 
paid  the  money  into  court.  The  court  made 
absolute  a  rule  for  payment  of  the  money  out  to 
the  wife.     Gleddon  v.  Trehhle,  9  C.  B.,  N.  S.  367. 

Trnxnarried  Woman  repreienting  herself  to  be 
a  Feme  eovert.] — ^A  man  and  woman  had  been 
married  and  were  cohabiting  together.  Goods 
which  had  belonged  to  the  woman  before  the 
marriage  were  seized  and  sold  under  an  execu- 
tion against  the  man.  The  woman  afterwards 
discovered  that  the  marriage  was  void  : — Held, 
that  she  might  recover  in  trover  against  the 
sheriff  the  full  value  of  the  goods,  though  ex- 
ceeding the  price  for  which  they  were  sold. 
Ghupool  V.  Young,  4  M.  &  R.  533  ;  9  B.  &  C.  696. 

The  plaintiff  hired  a  house  of  the  defendant, 
representing  herself  at  the  time  to  be  a  feme 
covert,  and,  upon  the  faith  of  the  like  represen- 
tations, the  obtained  goods  from  various  trades- 
men : — Held,  that  her  assertions  that  she  was  a 
feme  covert  estopped  her  from  suing  as  a  feme 


sole  in  respect  of  a  trespass  committed  by  the 
defendant  under  colour  of  a  distress  for  rent. 
Langford  v.  Foot,  2  M..&  Scott,  349. 

Action  by  Wife's  SeprMentatiTe.J — In  an 
action  by  the  administratrix  of  a  wife  it  ap- 
peared that  the  defendant  had  written  letters  to 
the  wife  promising  to  hold  at  her  disposal  a  sum 
of  money  which  he  had  received  from  a  third 
person.*  The  husband  did  not  interfere  either  to 
allow  her  to  have  the  control  of  the  money  or  to 
prevent  her  from  dealing  with  it.  He  survived 
her,  and  then  died : — Held,  that  the  gift  of 
money  was  a  chose  in  action  conferred  on  the 
wife  with  which  the  husband  did  not  during 
coverture  interfere,  and  therefore  the  action  was 
properly  brought  by  the  representative  of  the 
wife.  Fleet  v.  PerriM,  3  L.  R.,  Q.  B.  536  ;  37 
L.  J.,  Q.  B.  536  ;  19  L.  T.  147  ;  9  B.  &  S.  575. 
Affirmed,  4  L.  B.,  Q.  B.  600  ;  38  L.  J.,  Q.  B.  267 ; 
20  L.  T.  814  ;  17  W.  R.  862  ;  9  B.  &  S.  576— Ex.  Ch. 

Parties  to  be  Sued— Ctonerally.] — In  an  action 
for  double  the  yearly  value,  under  4  Geo.  2,  c.  28, 
the  plaintiff,  after  stating  a  demise  to  the  defen- 
dant's wife  and  her  subsequent  intermarriage 
with  the  defendant,  alleged  in  the  first  count  a 
notice  to  quit  and  demand  of  possession  de- 
livered to  the  defendant  and  his  wife,  and  in  the 
second  count  alleged  a  notice  to  quit  and  demand 
of  possession  delivered  to  the  wife  previous  to  her 
intermarriage  with  the  defendant : — Held,  that, 
to  support  the  second  count,  the  husband  need 
not  be  joined  for  conformity ;  and  that,  to  sus- 
tain the  action,  it  was  not  necessary  to  have 
given  a  notice  to  the  husband  subsequent  to  the 
intermarriage.    Lake  v.  Smithy  1  N.  R.  174. 

In  an  action  against  a  husband  for  goods  sold 
to  the  wife  dum  sola,  it  is  not  competent  to  the 
judge  at  nisi  prius  to  amend  the  record  by 
making  the  female  a  co-defendant.  Garrard  v. 
OnibUn,  13  C.  B.,  N.  S.  832  ;  31  L.  J.,  C.  P.  270 ; 
8  Jur.,  N.  S.  1077  ;  10  W.  R.  565— Ex.  Ch. 

A  feme  covert,  eloping  from  her  husband  and 
incurring  debt,  cannot  be  sued  alone.  Hatchett 
V.  Baddeley,  2  W.  Bl.  1079. 

A  woman  divoroed  k  mensft  et  thoro,  and 
living  apart  from  her  husband  upon  a  separate 
maintenance,  is  a  feme  covert,  and  cannot  be 
sued  as  a  feme  sole.  Leioit  v.  Lee,  5  B.  &  R.  98  ; 
3  B.  &  C.  291. 

A  feme  covert  cannot  contract  and  be  sued  as 
a  feme  sole,  even  though  she  is  living  apart  from 
her  husband,  having  a  separate  maintenance  se- 
cured to  her  by  deed.  Marthall  v.  Button,  8 
T.  R.  545. 

Husband  and  wife  may  be  jointly  sued  in  tres- 
pass for  tiieir  joint  act.  Vine  v.  Saunders,  4 
Bing.  N.  C.  96  ;  5  Scott,  359  ;  6  D.  P.  C.  233  ;  3 
Hodges,  291  ;  2  Jur.  136. 

The  name  of  a  defendant,  who  was  also  the 
next  friend  of  the  plaintiff,  and  whose  wife  was 
a  defendant,  was  struck  out,  and  liberty  was 
given  to  the  wife  to  defend  separately.  Lf^wU 
V.  Kobbs,  8  Ch.  D.  591  ;  47  L.  J.,  Ch.  662 ;  26 
W.  R.  631. 

When  a  wife  is  living  apart  from  her  husband 
she  may,  on  an  ex  parte  motion,  obtain  an  order 
to  defend  separately.  Engluh  v.  Chute,  6  Ir.  R., 
Eq.  338. 

When  Wife  is  a  sole  Trader  in  City  of 

London.] — ^A  feme  covert  sole  trader  in  the  city 
of  London  is  not  liable  to  be  sued  as  such  in  the 
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coarts  at  Weetminster ;  and  even  in  the  citj 
ooarts,  the  husband  should  be  joined  for  con- 
fonnity.     Beard  v.  Webb,  2  B.  &  P.  93. 


•Where  Husband  U  Abroad  or  a  Foreigner.] 


— ^Though  the  husband  is  abroad,  and  has  lived 
abroad  many  years,  and  the  wife  has  been  paid 
a  weekly  sum  for  her  subsistence,  and  though 
she  has  appeared  as  a  feme  sole,  and  has  con- 
tracted as  such,  if  the  husband  is  living  at  the 
time  of  the  action,  no  action  can  be  maintained 
against  her.    M^Namara  v.  FUher,  3  £sp.  18. 

Where  the  husband  (a  foreigner)  resides 
abroad,  and  the  wife  trades  and  obtains  credit 
in  this  country  as  a  feme  sole,  she  is  liable  for 
her  own  debts,  but  not  unless  she  represents  her- 
self as  a  feme  sole.  De  OaiUon  v.  LAigle^  1 
B.  &  P.  357. 

To  a  plea  of  coverture,  the  plaintiff  replied 
that  the  defendant's  husband  lived  and  resided 
in  parts  beyond  the  seas,  viz.,  in  Ireland,  and 
that  the  defendant  lived  in  this  kingdom  sepa- 
rate and  apart  from  her  husband,  as  a  single 
woman,  and  as  such  single  woman  promised, 
kc. : — Held,  bad  upon  general  demurrer.  Farrar 
V.  Granard  {Cbuntess),  1  N.  R.  80. 

To  a  plea  of  coverture,  the  plaintifE  replied 
that  before  the  cause  of  action  accrued  the  de- 
fendant's husband  became  bankrupt,  abscondcxl 
without  appearing  to  his  commission,  and  con- 
tinued to  reside  in  foreign  parts  ;  and  that 
during  all  that  time  the  defendant  lived  in  this 
kingdom  separate  and  apart  from  her  husband, 
and  carried  on  business  as  a  sole  trader ;  and 
that  the  plaintiff  did  not  give  credit  to  the  hus- 
band, but  dealt  with  the  defendant  as  a  feme 
sole  ;  and  that  the  defendant  made  the  promises 
as  such  feme  sole  : — Held,  that  the  replication 
was  bad  in  substance,  as  it  did  not  contain  an 
averment  that  the  promises  were  made  during 
the  absence  of  the  husband.  Williamson  v. 
Dawes,  2  H.  &  Scott,  352  ;  9  Bing.  292. 

An  Englishman  employed  in  the  service  of  the 
British  Government,  residing  in  a  foreign  coun- 
try, and  having  lands  there,  upon  the  cessation 
of  his  employment,  in  consequence  of  war  be- 
tween the  two  countries,  sent  his  wife  and  family 
to  this  country,  but  continued  to  reside  abroad 
himself  : — Held,  that  the  wife,  not  having  repre- 
sented herself  as  a  feme  sole,  was  not  liable  to  be 
sued  as  such.  Marsh  v.  Sutchinsony  2  B.  &  P. 
226. 

The  wife  of  a  person  who  resides  in  Ireland, 
herself  living  in  England,  and  having  a  separate 
maintenance  under  articles  of  separation,  may 
be  sued  after  the  death  of  her  husband  for  a 
debt  contracted  by  her  in  England  during  his 
lifetime.  Ringstead  v.  Laneshorough  {Lady),  3 
Dougl.  197. 

To  an  action  for  goods  sold  and  delivered,  the 
defendant  pleaded  her  coverture.  The  plaintiff 
replied,  that  the  husband  was  an  alien,  and  never 
was  within  this  kingdom  ;  that  the  causes  of 
action  accrued  to  the  plaintiff,  and  the  promise 
was  made  by  the  defendant,  within  the  realm  of 
England,  while  she  lived  separate  and  apart 
from  her  husband  as  a  single  woman,  and  that 
the  plaintiff  did  not  give  any  credit  to  the  hus- 
band, but  contracted  with  her  as  a  feme  sole,  on 
her  own  credit  and  responsibility,  and  that  she 
made  the  promise  as  such  feme  sole.  Rejoinder, 
that  the  husband  was  not  an  aUen,  nor  did  the 
causes  of  action  accrue  to  the  plaintiff,  nor  was 
the  promise  made  by  her,  while  she  lived  sepa- 
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rate  and  apart  from  her  husband  as  a  single 
woman  ;  nor  did  the  plaintiff  contract  with  the 
defendant  as  a  feme  sole,  and  on  her  own  credit 
and  responsibility,  nor  did  she  make  the  promise 
in  the  declaration  mentioned ;  on  which  issue  was 
joined: — Held,  that  on  this  issue  the  plaintiff 
was  bound  to  prove  that  the  defendant  repre- 
sented herself  to  the  plaintiff  as  a  feme  sole,  or 
that  he  dealt  with  her,  believing  her  to  be  such  : 
— Held,  also,  that  evidence  of  the  defendant's 
dealings  with  other  tradesmen,  to  whom  it  was 
alleged  she  had  held  herself  out  as  a  single 
woman,  was  not  admissible,  unless  her  represen- 
tations to  them  were  so  made  as  to  come  to  the 
plaintiff's  knowledge.  Barden  v.  Keverherg,  2 
M.  &  W.  61  ;  2  Gale,  201. 

To  a  plea  of  coverture,  a  replication  that  the 
husband  was  an  alien,  not  a  subject  of  this  coun- 
try by  naturalization  or  otherwise,  and  at  the 
time  of  the  contract  residing  in  France ;  that 
the  defendant  lived  in  this  kingdom  separate 
from  her  husband,  and  that  the  plaintiff  gave  no 
credit  to  her  husband,  but  contracted  with  her 
as  a  feme  sole,  is  ill.  Strettan  v.  Busnach,  4  M. 
&  Scott,  678  ;  1  Bing.  N.  C.  139. 

Where  Wife  ii  an  Alien.]-— A  woman,  by 


birth  an  alien,  cannot  be  sued  as  a  feme  sole,  it 
her  husband  has  lived  with  her  in  this  country, 
although  he  has  left  her  here  and  entered  into 
the  service  of  a  foreign  state.  Kay  v.  Be 
Pienne  {Duchess'),  3  Camp.  123. 

Against  Wife*!  Exeentors  for  Convenion 


of  Property  of  Lnnatic  Husband.]  — An  action 
was  brought  by  the  representative  of  a  deceased 
husband  against  the  representatives  of  his  de- 
ceased wife,  and  the  statement  of  claim  statM 
that  the  wife  during  the  lifetime  of  the  husband 
(who  was  a  lunatic,  though  not  so  found  by  in- 
quisition) took  possession  of  and  sold  certain  of 
the  husband's  chattels  and  applied  the  proceeds 
of  sale  to  her  own  use,  and  claimed  to  recover 
the  proceeds  from  the  wife's  estate  in  the  bands 
of  her  executors  : — Held,  on  demurrer,  that  the 
action  was  sustainable.  WiUiams,  In  re,  WiU 
Hams  V.  StreUon,  60  L.  J.,  Ch.  495  ;  44  L.  T.  600. 


2.  Pbocedurb,  Pleadings,  and  Practice. 

a.  Olalxn. 

On  Money  Counts.] — A  summons  and  plaint 
against  husband  and  wife  containing  the  or- 
dinary money  counts,  and  omitting  to  state 
whether  any  of  the  causes  of  action  had  accrued 
before  or  after  their  marriage,  are  bad.  Cuming 
V.  Montgomery,  6  Ir.  R.,  C.  L.  170. 

A  declaration  by  husband  and  wife  on  an  ac- 
count stated  must  shew  that  the  accounting  was 
concerning  matters  in  which  the  wife  had  an  in- 
terest. Johnson  v.  Lucas,  1  El.  &  Bl.  659  ;  22 
L.  J.,  Q.  B.  174  ;  17  Jur.  1066. 

A  count  for  money  lent  to  the  wife  at  the  re- 
quest of  the  husband  is  good.  Stephenson  v. 
Hardy,  3  Wils.  388. 

But  a  declaration  against  husband  and  wife, 
on  the  common  money  counts,  one  alleging  that 
the  husband  was  indebted  for  money  lent  to  the 
wife  at  her  request,  is  bad  on  writ  of  error. 
Stone  V.  Macnair,  1  Moore,  126 ;  7  Taunt.  432  ; 
4  Price,  48. 

Other  Cases.] — If  a  declaration  against  husband 
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and  wife,  for  a  debt  of  the  wife  contracted  before 
marriage,  alleges  a  promise  by  her  made  after  the 
marriage  to  pay  the  debt,  it  is  bad.  AfarrU  v. 
JS^orfolk,  1  Taunt.  212. 

In  an  action  on  a  bond,  conditioned  for  the 
payment  of  a  separate  maintenance  to  the  ob- 
ligor's wife,  the  aeclaration  alleged  that  certain 
sums  became  due  and  owing  from  the  defendant 
to  the  plaintiff  ;  judgment  was  arrested,  because 
the  breach  should  have  alleged  the  money  to  be 
due  to  the  wife.  Lunn  y.  Payne,  1  Marsh.  495  ; 
6  Taunt.  140. 

In  trover  against  husband  and  wife,  the  decla- 
ration stated  a  conyersion  by  both  : — Held, 
sufficient  after  verdict.    Keyworth  v.  Hill^  3 

B.  &  A.  685. 

In  an  action  on  a  covenant  by  the  husband  of 
the  tenant  in  fee,  he  must  declare  on  a  seisin  in 
fee  in  himself  and  his  wife,  in  right  of  his  wife. 
Polyhlank  v.  HawkiTis,  1  Dougl.  329. 

b.  Defence. 

Coverture.] — Coverture  of  the  defendant  is  an 
issuable  plea  to  an  action  on  a  contract.  Burch 
V.  Leuke,  7  M.  &  G.  377  ;  2  D.  &  L.  88  ;  8  Scott, 
N.  R.  66  ;  8  Jur.  474. 

In  an  action  on  a  promissory  note,  to  which 
the  defendant  pleads  her  coverture  only,  she  has 
the  right  to  begin,  although  the  plaintiff  seeks 
to  recover  interest  upon  the  note  which  is  not 
made  payable  upon  tne  face  of  the  instrument. 
Canruin  v.  Farmer,  3  Ex.  698  ;  2  C.  &  K.  746. 

Under  a  plea  of  coverture,  where  it  appeared 
that  the  defendant's  huslmnd  went  abroad 
twelve  years  before  : — Held,  that  she  was  bound 
to  prove  that  he  was  alive  within  seven  years. 
Ilopetoell  V.  De  Pinna,  2  Camp.  113. 

To  an  action  on  a  note  a  plea  in  bar,  that, 
when  the  note  was  made  the  plaintiff  was  the 
wife  of  G.,  and  that  the  consideration  was  G.'s 
money,  advanced  by  the  plaintiff  without  G.'s 
knowledge,  and  that  the  plaintiff  received  and 
held  the  note  without  G.'s  authority,  and  never 
had  any  property  in  or  right  to  the  note,  is  an 
informal  plea  of  coverture,  and  bad  for  not  beipg 
pleaded  m  abatement.     Ouyard  v.   Sutton,  3 

C.  B.  153  ;  15  L.  J.,  C.  P.  225  ;  10  Jur.  459. 

To  an  avowry  for  rent  in  arrear,  the  plaintiff 
pleaded  in  bar,  that  before  and  at  the  time  of 
the  demise,  and  when  the  rent  became  due,  she 
was  married  to  C. : — Held,  that  whether  it  was 
to  be  presumed  that  the  coverture  continued  up 
to  the  time  when  the  distress  was  taken,  or  not, 
the  plea  was  no  answer  to  the  avowry,  Clarke 
V.  DaHes,  2  Marsh.  386 ;  7  Taunt.  72. 

Action  for  goods  sold.  Plea,  coverture ;  repli- 
cation, that,  at  the  time  when  the  debt  was  con- 
tracted, the  defendant  was  living  apart  from  her 
husband,  in  a  state  of  adultery  ;  that  the  plain- 
tiff, without  knowledge  of  these  circumstances, 
dealt  with  her  as  a  feme  sole,  and  that  after  her 
husband's  death,  in  consideration  of  the  pre- 
mises, she  promised : — Held,  to  be  a  departure 
from  the  declaration.  Meyor  v.  Haworth,  8  A. 
&  E.  467  ;  3  N.  &  P.  462  ;  1  W.,  W.  &  H.  456  ;  2 
Jur.  467. 

On  a  plea  in  bar  by  a  married  woman  of  her 
•coverture,  and  a  verdict  in  her  favour  thereupon, 
she  is  entitled  to  costs.  JFHndley  v.  Farqithar- 
jfon,  3  C.  B.  347  ;  4  D.  &  L.  185  ;  15  L.  J.,  C.  P. 
262. 

It  is  no  defence  to  an  ejectment  that  the  de- 
fendant is  the  wife  of  one  of  the  plaintiffs.    Doe 


d.  Daley  v.  Daley,  8  Q.  B.  934  ;  15  L.  J.,  i 
295  ;  10  Jur.  691. 

A  statement  by  way  of  defence,  that  the  p 
tiff  at  the  time  of  bringing  the  action  n 
married  woman,  is  no  defence,  and  may  be 
murred  to.  Ahouloffy.  OppenhHmer,  30  ¥ 
429. 

In  an  action  for  wrongfully  discharging 
plaintiff  and  his  wife  from  the  service  ol  tlM 
fendant  into  which  they  had  entered  as  c( 
the  defendant  pleaded  in  justification,  that 
wife  of  the  plaintiff  "  obstinately  refused  to  ^ 
for  the  defendant  in  the  capacity  agreed  on 
Held  bad,  on  general  demurrer.  Ja^quo 
Bowa,  7  D.  P.  C.  348  ;  3  Jur.  776. 

Separate  Defence — Speeial  Leave.]  —A  mu 
woman  cannot  appear  or  defend  separately  J 
her  husband  without  first  obtaining  special  I 
under  Rules  of  Court,  1875,  r.  8  of  Ord.  1 
An  order  for  leave  obtained  upon  a  petitic 
course  is  irregular,  yoel  v.  Noel,  13  Ch.  D.  i 
28  W.  R.  720. 

Statute  of  Limitationa — Promissory  Note 
A  declaration  against  husband  and  wile,  up 
joint  and  sevenS  promissory  note  made  bj 
wife,  before  coverture,  and  A.,  alleged  a  pro 
by  the  wife,  dum  sola.  The  defendants  plef 
the  Statute  of  Limitations.  The  declaration 
amended  by  inserting  an  allegation  of  a 
sequent  promise  by  the  husband.  The  plai 
proved  a  payment  of  interest  within  six  y* 
made  by  the  wife  after  marriage,  with  m< 
sent  by  A,,  but  without  the  privity  or  subseq 
ratification  of  the  husband : — Held,  that  i 
payment  raised  no  promise,  either  by  the 
band  or  the  wife,  so  as  to  take  the  case  ou 
the  Statute  of  Limitations  ;  inasmuch  as, 
wife  being  incapable  of  making  any  promis 
law,  express  or  implied,  payment  by  her  or 
other  joint  maker  of  the  note,  could  creati 
promise  on  her  part,  and  as  such  payment 
not  made  by  the  husband,  nor  for  any  consid 
tion  affecting  him,  nor  with  his  sanction,  it  rs 
no  implied  promise  on  his  part.  Keve  v. . 
lands,  18  Q.  B.  262  ;  21  L.  J.,  Q.  B.  289  ;  16 
933. 

If  the  payment  had  been  by  the  husbam 
with  his  sanction,  the  declaration,  as  amen 
would  have  been  bad  in  arrest  of  judgmen 
the  wife  would  then  have  been  improf 
joined  in  the  action.    Th. 

Action  on  a  promissory  note  by  payee  agi 
maker.  Plea,  tne  Statute  of  Limitations.  R 
cation,  that,  when  the  cause  of  action  accrue 
the  plaintiff,  she  was  a  feme  covert,  the  wife  c 
and  so  remained  until  his  death,  when  she  be< 
discovert ;  and  that  the  action  was  comme 
within  six  years  after  his  death.  Rejoii 
that  the  note  was  payable  to  the  order  oi 
plaintiff  ;  that  after  it  was  made,  and  befo 
became  payable,  B.,  then  her  husband,  authoi 
her  to  indorse  in  her  own  name  and  deliver, 
that  she  did  by  such  authority  indorse  anc 
liver  the  note  to  F.  for  value  by  him  paid  ; 
when  the  note  became  due,  it  was  in  the  h 
of  G.,  holder  and  indorsee  thereof,  and  ent 
to  sue  thereon,  who  then  presents  it  for 
ment,  and  the  note  came  into  the  plaintiff's 
session  from  G.  by  delivery,  he  being  such  h< 
and  indorsee  and  entitled  to  sue  thereon  : — 
ill ',  because,  first,  if  it  intended  to  allege 
the  note  was  satisfied  when  it  came  to  the  p 
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tiff*8  hands,  and  that  she  had  no  cause  of  action, 
it  was  a  departure  from  the  plea  ;  and,  secondly, 
because  it  was  no  answer  to  the  replication,  as  it 
contained  no  denial  of  the  death  of  B.  within 
six  years  of  the  commencement  of  the  suit. 
SearpeUini  v.  Atche^on^  7  Q.  B.  864  ;  14  L.  J., 
Q.  B.  333  ;  9  Jur.  827. 

Plea  in  Abatement.^ — To  a  declaration  for 
work  and  labour  agamst  several  defendants, 
charging  the  promise  to  have  been  made  by  them 
generally,  they  pleaded  in  abatement  the  non- 
joinder of  two  others.  The  court  refused  to 
arrest  the  judgment,  on  the  ground  that  one  was 
a  feme  covert,  sued  (jointly  with  her  husband, 
and  the  declaration  did  not  state  that  the  pro- 
mise was  made  by  her  before  the  marriage,  the 
ambiguity  in  the  declaration  being  aided  by  the 
plea.  France  v.  WhUe,  1  Scott,  N.  B.  604  ;  1  M. 
&  G.  731 ;  4  Jut.  746. 

To  an  action  against  a  sheriff  for  the  escape  of  a 
debtor  taken  in  execution  under  a  ca.  sa.  on  a 
judgment,  the  defendant  pleaded  in  bar,  that  at 
and  from  the  time  of  the  accruing  of  the  debt  on 
which  the  judgment  was  recovered,  and  until  the 
time  of  the  arrest  and  escape,  and  hitherto,  the 
plaintiff  was  and  is  married  to  H.  S.,  who  is  still 
living : — ^Held,  bad,  as  being  properly  pleaded  in 
abatement  only.  Morgan  v.  Oubitt,  3  Ex.  612  ;  6 
D.  k  L.  444  ;  18  L.  J.,  Ex.  288. 

The  coverture  of  the  plaintiff  cannot  be  pleaded 
in  bar  to  an  action  on  a  covenant  for  an  annuity 
granted  to  her  during  marriage,  but  is  matter  of 
abatement  only.  Bendix  v.  Waheman,  1  D.  &  L. 
460  ;  12  M.  &  W.  97 ;  13  L.  J.,  Ex.  15. 

16  ft  16  Viot.  e.  76,  s.  141.1— If  a  plain- 


tiff  took  a  husband  after  suing  out  the  writ,  and 
before  declaration,  the  defendant  must  have 
pleaded  the  coverture  in  abatement.  Morgan  v. 
Painter,  6  T.  R.  265. 

o.  Other  Points  of  Praotloe. 

Joinder  of  Claims.]— The  15  &  16  Vict.  c.  76 
(C.  L.  P.  Act  of  1852),  s.  40,  is  permissive  only, 
not  imperative.  BrockbanJt  v.  Whitehaven  Junc- 
tion Jtailway  Company ,  7  H.  &  N.  834  ;  31 L.  J., 
Ex.  349. 

A  count  for  breaking  and  entering  the  premises 
of  the  husband  may  be  joined  with  a  count  by 
the  husband  and  wife  for  assaulting  and  imprison- 
ing the  wife.  Morris  v,  Moore,  19  C.  B.,  N.  S. 
359. 

Before  15  k  16  Vict.  c.  76,  s.  40,  in  an  action 
by  husband  and  wife  for  slanderous  words,  action- 
able in  themselves,  spoken  of  the  wife,  they  could 
not  recover  for  speciid  damage  the  loss  sustained 
by  reason  of  a  party  having  refused  to  employ  the 
wife  as  a  servant ;  the  action  lay  only  in  the  name 
of  the  husband.  Vengate  v.  Gardiner,  4  M.  & 
W.  5  ;  2  Jut.  470. 


Per    Lojnries  to   Wife.]  —  The  claims 


which  a  husband  may  add  in  his  own  right  are 
not  limited  to  claims  arising  consequentially  from 
the  injury  to  the  wife.  Hemstead  v.  Phcenix 
Gas  Light  and  Coke  Company,  3  H.  &  C.  745  ; 
34  L.  J.,  Ex.  108  ;  11  Jur.,  N.  S.  626  ;  12  L.  T. 
313  ;  13  W.  R.  662. 

Two  actions  were  brought  for  injuries  caused 
by  the  negligent  explosion  of  gas-pipes.  In  the 
one  action  a  husband  and  wife  claimed  damages 
for  her  personal  injuries  (the  husband  also  claim- 


ing consequential  damages) ;  in  the  other,  the 
husband  claimed  for  injuries  to  his  house,  goods 
and  fixtures,  for  loss  of  profits,  and  personal  in- 
juries ;  a  judge's  order  having  been  made  to  con- 
solidate these  actions,  the  court  refused  to  re- 
scind it.    Ih. 

An  action  by  a  husband  for  an  injury  done  to 
himself,  may  be  consolidated  with  a  separate  ac- 
tion by  him  and  wife  for  an  injury  done  to  the 
wife  at  the  same  time  and  place.  Morley  v. 
Midland  Railway  Company,  3  F.  &  F.  961. 

A  declaration  in  an  action  by  husband  and 
wife  alleged  that  the  defendant,  in  the  course  of 
his  business,  professed  to  sell  a  chemical  com- 
pound made  of  ingredients  known  only  to  him, 
and  by  him  represented  to  be  fit  to  be  used  for  hair 
wash,  without  causing  injury  to  a  person  using  it, 
and  to  have  been  caref  uUy  compounded  by  him ; 
that  the  wife  thereupon  bought  of  him  a  bottle 
of  this  hair  wash  to  be  used  by  her,  as  the  defen- 
dant knew,  and  on  the  terms  that  it  could  be 
safely  so  used  and  had  beeH  carefully  com- 
pounded. Breach,  that  the  defendant  so  negli- 
gently and  unskilfully  conducted  himself  in  pre- 
paring and  selling  the  hair  wash,  that  by  reason 
thereof  it  was  unfit  to  be  usedf  or  washing  the  hair, 
whereby  she  the  wife,  who  had  used  it  for  that 
purpose,  was  injured  : — Held,  that  the  declaration 
disdosed  a  good  cause  of  action.  George  v. 
Skivvngton,  5  L.  R.,  Ex.  1  ;  38  L.  J.,  Ex.  8  ;  21 
L.  T.  495;  18  W.  R.  118. 

Misjoinder  of  Claims.]— A  misjoinder  of  action 
against  husband  and  wife  may  be  taken  advan- 
tage of  on  general  demurrer.  May  v^Houte,  2 
Chit.  697. 

A  married  woman  administratrix  filed  a  bill 
by  her  next  friend  against  an  accounting  party 
to  the  estate  of  the  intestate,  making  her  hus- 
band a  co-defendant : — Held,  that  the  other 
defendant  might  have  demurred  ;  but  as  no  ob- 
jection was  made  till  the  hearing,  the  court 
allowed  the  bill  to  be  amended,  making  the 
husband  and  vrife  co-plaintiffs.  Burdick  v. 
Oarrick,  5  L.  R.,  Ch.  233  ;   39  L.  J.,  Ch.  369. 

Staying  Proceedings.] — ^AVhere  an  action  bv  a 
next  friend  on  behalf  of  a  married  woman  has 
been  dismissed  with  costs  for  want  of  prosecu- 
tion, a  second  action  on  her  behalf  by  a  new 
next  friend,  against  the  same  defendants  and 
brought  with  the  same  object,  will  be  stayed 
until  the  defendants*  costs  of  the  first  action  have 
been  paid.  Payne,  In  re,  Bandle  v.  Poj/ne,  23 
Ch.  D.  288  ;  52  L.  J.,  Ch.  544 ;  48  L.  T.  194  ;  31 
W.  R.  509— C.  A. 


XTntil  Husband  made  Co-plaintiff:]— The 


plaintiff,  who  was  a  married  woman,  brought  an 
action  in  her  own  name  to  inforoe  a  judgment 
obtained  in  a  foreign  court.  One  ground  of  de- 
fence was  that  the  judgment  was  obtained  by  the 
fraud  of  the  plaintiff  in  collusion  with  her  hus- 
band. The  defendant  took  out  a  summons  to 
staylall  proceedings  in  the  action  until  the  hus- 
band was  added  as  a  plaintiff,  and  the  judge  at 
chambers  refused  to  make  an  order : — Held,  by 
Manisty,  J.,  that  the  application  ought  not  to  be 
granted,  the  court  not  having  power  to  deprive  a 
married  woman  of  her  right  to  bring  an  action  by 
her  next  friend,  who  need  not  be  her  husband  ; 
and  even  if  the  court  had  power  the  defendant 
had  come  too  late  ; — Held,  by  Stephen,  J.,  that 
the  defendant  was  entitled  to  the  order  under 

P  2 


428 


HUSBAND   AND   WIFE— Actions  by  and  Against. 


Old.  XVI.  r.  8,  the  former  practice  in  the  Court 
of  Ghanceiy  being  to  make  the  husband  a  co- 
plaintiff  in  Buch  a  case,  even  though  the  plaintiff 
brought  the  action  by  her  next  friend.  Ahovloff 
V.  Oppenheimer,  62  L.  J.,  Q.  B.  309 ;  47  L.  T.  702. 

Actions  on  Judgments  againsti'Wlfe.] — ^Action 
against  husband  and  wife  on  a  judgment  re- 
covered against  the  wife  dum  sola.  On  produc- 
ing the  recoid,  it  appeared  that  the  original  ac- 
tion was  against  the  wife  and  others  : — Held,  no 
variance,  but,  at  the  most,  only  a  ground  for  a 
plea  in  abatement.  Coek$  v.  Brewer^  2  D.,  N.  S. 
759  ;  11  M.  &  W.  51  ;  12  L.  J.,  Ex,  225  ;  7  Jur. 
218. 

Where  to  an  action  against  husband  and  wife, 
on  a  judgment  against  the  wife,  they  pleaded  that 
she  was  covert  when  the  action  in  which  the  judg- 
ment was  recovered  was  commenced,  and  thence 
until  the  judgment,  and  that  her  husband  was 
not  a  party  to  the  judgment,  or  a  defendant  in 
the  action  : — Helfl,  that  the  plea  was  bad,  inas- 
much as  it  contained  matter  which  afforded 
ground  for  a  writ  of  error,  and  could  not  be 
pleaded  in  bar  to  an  action  on  the  judgment. 
Dink  V.  Tolhau^en,  4  H.  &  N.  695. 

Section  141  of  15  &  16  Vict.  c.  76  does  not 
apply  to  the  case  of  the  marriage  of  a  f  emalje  de  • 
fendant  after  judgment.  Morris  v.  Coatet,  25 
.L.T.,  O.S.I  76. 

If  after  interlocutory  judgment  against  a  feme 
upon  a  contract  she  marries  ;  yet  the  plaintiff  may 
proceed  to  judgment  and  execution  against  her, 
without  joining  the  husband  by  scire  facias,  or 
now  by  suggestion  or  writ  of  revivor  (see  s.  141 
of  15  &  16  Vict.  c.  76),  and  a  ca.  sa.  against  her 
following  the  judgment  is,  at  all  events,  regfular, 
though  the  plaintiff  had  notice  of  the  marriage 
before.  Cooper  v.  Hwichin,  4  East,  521  ;  1  Smith, 
282. 

Ejectment  against  a  feme  sole  who  married  be- 
fore trial,  and  verdict  and  judgement  against  her 
by  her  original  name : — Held,  that  it  was  regular 
to  issue  an  habere  &tcias  possessionem  and  fi.  fa. 
against  her  by  the  same  name,  though  the  fi.  fa. 
was  inoperative.  Doe  d.  Taggart  v.  Butcher,  3 
M.  &  S.  557. 

Setting,  aside  Judgments  in  Actions  against 
Harried  Woman.]— Judgment  by  default  in  an 
action  against  a  married  woman  is  irregular. 
DoUon  V  Easton,  2  F.  &.  F.  371. 

The  court  set  aside  a  judgment  signed  against 
a  manied  woman  (sued  as  a  feme  sole),  but  with- 
out costs,  there  being  some  doubt  whether  she 
had  not,  when  she  contracted  the  debt,  held 
herself  out  as  being  unmarried.  Wilson  v. 
Ilollings,  11  C.  B.,  N.  S.  783  ;  3  F.  &  F.  96  ;  5 
L.  T.  643. 

A  writ  of  summons  against  a  woman,  sued  as 
a  feme  sole,  specially  indorsed,  may  be  set  aside 
before  appearance,  on  an  affidavit  that  she  was 
married  when  the  cause  of  action  accrued,  and 
that  she  believed,  and  had  no  reason  to  doubt, 
that  her  husband  was  alive  (abroad)  when  the 
writ  issued.    IlUcock  v.  HolUn^tt,  3  F.  &  F.  96. 

A  husband  and  wife  having  signed  a  joint  and 
several  promissory  note,  a  writ  was  issued  against 
them  both,  and  judgment  was  signed  in  1880 
against  both  for  default  of  appearance.  Certain 
summonses  and  orders  were  afterwards  served  on 
the  wife.  She  always  handed  all  documents  so 
served  on  her  to  her  husband  until  November, 
1881,  and  her  affidavit  shewed  that  until  that 


date  she  was  ignorant  of  the  nature  of  the 
ceedings.    In  November,  1881,  the  husband 
a  liquidation  petition.     In  February,  18i 
summons  for  committal  was  served  on  the 
She  instructed  solicitors  and  opposed  the 
mons,  but  an  order  was  made.    Sue  then  m 
to  set  aside  the  original  judgment : — Held, 
as  the  judgment,  being  a  personal  judg 
against  a  married  woman,  was  irregular 
wrong,  and  as  the  plaintiff  had  not  been 
judiced  or  misled,  it  ought  to  be  set  aside, 
withstanding  the  delay.    Attoood  v.  Chiei 
(3  Q.  B.  D.  722)  followed.    Datu  v.  BtUle. 
46  L.  T.  797— C.  A. 

Order  XIV. — Signing  Final  Judgment] - 

action  for  a  liquidated  demcnd  which  had  ac< 
prior  to  the  Married  Women's  Property 
1882,  was  brought  against  a  married  womj 
sole  defendant.  The  writ  was  specially 
dorsed,  but  did  not  seek  to  charge  her  sep 
estate.  The  court,  on  motion  under  Ord. ' 
r.  1,  allowed  final  judgment  to  be  en 
against  the  defendant.  Brawn  v.  Morga 
L.  R.,  Ir.  122. 

An  order  under  Ord.  XIV.  having 
made : — Held,  that  it  was  wrongly  mad 
there  can  be  no  judgrment  against  a  mi 
woman  for  the  price  of  goods  supplied  t 
during  coverture.  Jhirrant  v.  RichetU,  8  Q. 
177  ;  51  L.  J.,  Q.  B.  425  j  30  W.  R.  428. 

Appearance.] — In  an  action  against  hni 
and  wife  for  a  debt  incurred  by  the  wife 
sola,  the  court  refused  at  the  instance  c 
husband,  to  set  aside  an  appearance  enten 
both,  it  appearing  that  the  wife  bad  give 
structions  to  the  attorney.     Williams  v.  & 

I  D.  P.  C.  632. 

3.  Evidence. 

Generally.]— Since  16  k  17  Vict.  c.  83,  i 
wife  is  competent  and  compellable  to  givi 
dence  against  the  husband  in  an  action  in  ' 
he  is  a  party.    Selfe  v.  Isaacson,  1  F.  &  F. 

In  all  cases  where  husband  and  wife  a: 
missible  witnesses  against  each  other,  the 
also  admissible  for  each  other.  Bex  v.  Seri 
R.  &  M.  352. 

Husband  Keglectlng  to  Xaintain  Wb 

But  a  wife  is  not  a  competent  witness  at 
her  husband,  charged  under  the  Vagran 
5  Geo.  4,  c.  83,  s.  3,  with  neglecting  to  ma 
her,  whereby  she  became  chargeable  to  the  j 
Reeve Y,Wood,  5  B.  &  S.  364  ;  34  L.  J.,  M.  < 

II  Jur.,  N.  S.  201  ;  11  L.  T.  449  ;  3  W.  R. 

Adultery.]  —  The  adultery  of  a  wife 
apart  from  her  husband  destroys  her  ii 
agency  to  bind  him  for  necessaries,  and  th 
is  an  admissible  witness  to  prove  the  adi 
Cooper  V.  Uoyd,  6  C.  B.,  N.  S.  519. 

82  ft  83  Vict.  c.  68,  s.  8.]— This  i 

does  not  render  inadmissible  the  evidenc 
witness  that  he  or  she  has  committed  adi 
Hehhlethwaite  v.  Hchhlethvyaite,  39  L.  J 
15. 

A  witness  may  claim  the  protection  < 
statute  or  give  the  evidence,  but  a  party 
suit  cannot  object  to  its  admission.    Ih, 

tk'c  also  cases  ante,  IV.  7,  c.  and  g. 


425 


HUSBAND  AND  WLFE— Actions  by  and  Against. 


426 


After  Taniiination  of  Xarriage.] — ^Where  a 
man  and  wife  are  divorced  by  act  of  parlia- 
ment, the  wife  is  not  competent  to  prove  a 
contract  made  bj  her  husband  previonslv  to  the 
divorce.  Monroe  v.  TivUtleton,  Peake  s  Add. 
Cas.  219.     But  see  16  &  17  Vict.  c.  83,  s.  3. 

The  widow  of  a  deceased  person  is  a  competent 
witness  for  the  plaintiff,  in  an  action  against  the 
executors  of  such  person,  on  a  promise  made  by 
him  in  his  lifetime.  Beveridge  v.  MitUer,  1  C.  & 
P.  364. 

But  a  widow  cannot  be  asked  to  disclose  con- 
versations between  herself  and  her  husband. 
J)o1ter  V.  Master,  B.  &  M.  198. 

Void  lEarriage  and  Cohabitation.] — Persons 
who  cohabit  as  man  and  wife,  after  a  marriage 
de  facto,  supposed  by  both  to  be  a  good  marriage 
in  law,  may,  after  the  marriage  is  found  to  be  a 
nullity,  give  in  evidence,  in  a  court  of  justice, 
statements  made  by  each  other  during  the  co- 
habitation. WeUs  V.  Fletcher,  6  C.  &  P,  12 ; 
S.  a,  nom.  Wells  v.  Fishery  1  M.  &  Bob.  99. 

A  kept  mistress  is  not  incompetent  to  give 
evidence  for  her  protector,  idthough  she  has, 
with  his  consent,  passed  -by  his  name,  and 
appeared  in  the  world  as  his  wife,  as  the  ob- 
jection only  goes  to  her  credit.  Batthews  v. 
GaZindo,  4  Bing.  610 ;  1  M.  &  P.  565  ;  3  C.  &  P. 
238. 

A  man  who  has  been  married  may  be  a  wit- 
ness to  prove  such  marriage  illegal.  Standen  v. 
Standen^  Peake,  33. 

Admiisions  by  Wife.] — Where  a  husband  per- 
mits his  wife  to  act  for  him  in  any  department 
of  business,  her  admissions  or  acknowledgments 
Are  evidence  to  charge  him.  Emerson  v.  Blonden, 
1  Esp.  142 ;  S.  P,,  Anderson  v.  Saunderson,  2 
Stark.  204  ;  Holt,  591. 

Admissions  made  by  a  wife,  who  served  in  her 
husband's  shop,  and  conducted  his  business  in  his 
Absence,  may  be  given  in  evidence  against  her 
husband,  on  an  application  to  pay  for  goods  sold 
and  delivered  at  the  shop.  Clifford  v.  Burton, 
&  Moore,  16;  1  Bing.  199. 

Where  a  wife  carried  on,  in  her  husband's  ab- 
sence, the  bunness  of  a  shop,  and  by  his  authority 
attended  to  all  the  receipts  and  payments : — Held, 
in  replevin  by  the  husband,  that  a  statement 
made  by  the  viiie  to  the  landlord,  on  the  occasion 
of  her  paying  him  rent  for  another  person,  that 
she  would  pay  the  rent  of  the  shop  on  a  future 
day,  and  adunitting  its  amount,  was  not  evidence 
against  the  husband  of  the  terms  of  the  tenancy. 
Meredith  v.  Footner,  11  M,  &  W.  202 ;  12  L.  J., 
Bz.  183. 

In  an  action  for  board  and  lodging  supplied  to 
the  defendant's  wife,  if  the  defence  is  the  adultery 
.of  the  wife,  a  statement  made  by  her,  confessing 
her  adultery,  which  statement  was  made  im- 
mediately previously  to  her  husband  turning  her 
out  of  ctoors,  is  admissible  on  the  part  of  the 
husband ;  and  so  are  letters  from  dmerent  men 
iound  by  him  at  that  time  in  her  writing-desk. 
Walton  V.  Qreen,  1  0.  &  P.  621. 

Where,  in  an  action  by  a  trustee,  founded  on 
an  agreement  of  separation  brought  against  the 
huslMind  for  the  recovery  of  the  arrears  of  a 
weekly  sum  which  he  agreed  to  allow  his  wife ; 
her  declarations  were  received  at  the  trial,  to 
shew  that  she  had  been  living  in  adultery  pre- 
viously to  and  at  the  time  the  demand  was  made, 
and  the  jury  found  a  verdict  for  the  defendant, 


the  court  granted  a  new  trial.  Sclwley  v.  Oood^ 
man,  1  Bing.  349  ;  8  Moore,  350 ;  1  C.  &  P.  36. 

Where  an  action  is  brought  by  the  orders  of  a 
wife  in  the  name  of  her  husband  to  recover  a 
sum  of  money  taken  from  her,  on  the  ground  that 
it  was  the  produce  of  goods  she  had  been  con- 
cerned in  stealing  :  what  she  afterwards  said  in 
her  husband's  absence  respecting  the  money, 
when  examined  on  the  charge  of  being  concerned 
in  the  robbery,  is  evidence  for  the  defendant. 
Carey  v.  Adhins,  4  Camp.  92. 

In  an  action  by  husband  and  wife  in  right  of 
the  wife  as  executrix,  no  declarations  of  the  wife 
can  be  given  in  evidence  by  the  defendant. 
Alban  v.  Pritchett,  6  T.  R.  680. 

In  an  action  by  husband  and  wife  for  a  debt 
due  to  the  wife  dum  sola,  any  admission  respect- 
ing it  made  by  the  wife  after  her  marriage,  is 
inadmissible  as  against  her  husband.  £elly  v. 
Small,  2  Esp.  716. 

The  declarations  of  a  married  woman  during 
coverture,  of  the  non-payment  of  money  lent  to 
her  before  marriage,  are  admissible  for  the  plain- 
tiff, in  an  action  against  her  husband  as  her 
administrator.  Ifumj)7ireys  »t,  Boyce,  1  M.  & 
Rob.  140.    See  also  eases  ante,  IV.  7,  g. 

Memorandum  made  by  Wife.] — In  an  action 
against  the  indorser  of  a  bill  of  exchange,  a 
memorandum  in  writing,  made  by  his  wife,  of 
the  receipt  of  notice  of  di^onour  at  the  place 
from  which  the  bill  was  dated  (he  himself  not 
having  been  resident  there  at  the  time)  is  ad- 
missible, after  the  death  of  the  wife,  to  prove 
that  her  husband  had  due  notice  of  dishonour. 
WhaHon  v.  Wright,  1  C.  &  K.  586. 

Maintenanoe  of  Child.] — In  an  action  for 
educating  a  child,  who  had  been  placed  with  the 
plaintiff  bv  the  defendant's  wife  (who  was  her 
aunt),  evidence  is  admissible  to  shew  that  the 
wife  was  in  the  habit  of  ordering  domestic 
articles,  which  were  paid  for  by  the  defendant, 
in  order  to  shew  he/  agency.    M  George  v.  Egan, 

7  Scott,  112 ;  5  Bing.  N.  S.  196 ;  1  Am.  462 ;  3 
Jur.  266. 

In  Action  for  Criminal  Conversation.] — To  a 
declaration,  for  that  the  defendant  debauched 
and  carnally  knew  the  plaintiff's  wife,  the  de- 
fendant pleaded  not  guilty : — Held,  that  under 
this  i89ue  it  was  not  necessary  for  the  plaintiff 
to  prove  that  the  female,  alleged  to  have  been 
debaudied,  was  his  vnfe.  KenricJi  v.  Horder  or 
Homer,  7  El.  &  BL  628 ;  26  L.  J.,  Q.  B.  214  ;  3 
Jur.  N.  S.  441. 

In  order  to  support  an  action  for  crim.  con.  the 
plaintiff  was  bound  to  prove  a  marriage  in  fact, 
1.  e.  an  actual  marriage,  either  valid  or  voidable, 
and  not  yet  avoided.  Catherwood  v.  Caslon,  13 
M.  &  W.  261 ;  Car.  &  M.  431 ;  13  L.  J.,  Ex.  334  ; 

8  Jur.  1076. 

A  deed  of  separation  did  not  preclude  the 
action.     Cluimhers  v.  Cavlfield,  6  East,  244. 

If  the  husband  was  himself  privy  to  the  inter- 
course, he  could- not  maintain  the  action.  Wasley 
V.  Bissett,  2  T.  R.  168,  n.;  S,  P.,  Winter-  v.  Henn, 
4  C.  &  P.  494. 

Letters  of  Wife.]— The  letters  of  the  wife 

to  her  husband  and  others  before  the  adulterous 
intercourse  were  admissible  to  shew  the  state  of 
her  feelings,  although  they  might  also  state  a 
fact  which  would  not  strictly  be  evidence,  WilU4 
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V.  Bernard,  8  Bing.  376  ;  1  M.  &  Scott,  584  ;  5 
C.  &  P.  342. 

Letteis  written  by  a  wife  to  her  husband 
(Avhile  living  apart  from  each  other),  proved  to 
have  been  written  at  the  time  they  bore  date, 
and  when  there  was  no  reason  to  suspect  collu- 
sion, were  admissible  without  shewing  distinctly 
the  cause  of  their  living  apart.  Trelaumey  v. 
Coleman,  1  B,  &  A.  90 ;  2  Stark.  191. 

If,  to  rebut  the  presumption  that  a  wife  left 
her  husband's  house  from  his  cruel  treatment  of 
her,  letters  written  by  her  to  her  husband  in 
affectionate  terms,  were  offered  in  evidence,  it 
must  have  been  proved  at  what  time  they  were 
written,  or  they  were  not  admissible ;  and  the 
dates  of  them  were  not  sufficient  proof  of  the 
times  at  which  they  were  written.  ffotUiston 
V.  Smith,  2  C.  &  P.  24  ;  3  Bing.  127 ;  10  Moore, 
482. 


In  Damages;]— Evidence  on  the  part  of 


the  plaintiff  to  shew  the  amount  of  the  def en 
dant's  property  was  not  admissible.    James  v. 
Briddifigton,  6  C.  &  P.  689. 

If  it  appeared  that  the  wife  had  died  since  the 
commencement  of  the  action,  the  jury  was  to 
give  damages  for  the  loss  of  the  society  of  the 
wife  from  the  time  of  the  discovery  of  the  adultery 
to  the  time  of  her  death  ;  and  also  for  the  shock 
to  the  feelings  of  the  husband  ;  and  this  was  so, 
although  it  appeared  there  was  no  suspicion  of 
her  infidelity  till  she  was  on  her  death-bed,  and 
though  the  husband  continued  to  treat  her  kindly 
up  to  the  time  of  her  death.  Wilton  v.  Webster, 
7  C.  &  P.  198. 

It  was  not  matter  of  defence,  but  only  in  miti- 
gation of  damages,  that  the  plaintiff  married  an 
actress,  concealed  the  marriage  from  her  mother, 
and  very  seldom  saw  his  wife,  but  suffered  his 
wife  to  remain  living  with  her  mother,  as  if  a 
single  woman,  and  allowed  her  to  continue  her 
theatrical  performances  in  her  maiden  name. 
CaZoraft  v.  Marboratt^h  (Earl),  4  C.  &  P.  499. 

Evidence  might  be  given  in  reduction  of 
damages  that  the  wife,  before  the  criminal  inter- 
course, had  complained  of  her  husband's  treat- 
ment of  her.     Winter  v.  Wroot,  1  M.  &  Bob.  404. 


HYPOTHECATION. 

See  SHIPPING. 


IDENTITY. 

See  EVIDENCE. 


IDIOT. 

See  LUNATIC, 


ILLEGALITY. 


See  CONTRACTS. 


IMPRISONMENT. 

I,  False,   Action   Fou,—See   Malicious 
Prosecution. 

II.  In   Criminal   Cases.  —  See  Criminal 
Law. 


INCLOSURE. 

See  COMMONS. 


INCOME   TAX. 

See  REVENUE. 


INCUMBENT. 

See  ECCLESIASTICAL    LAW. 


INDEMNITY. 

See  PRINCIPAL    AND   SURETY. 


INDIA. 

I.  Administration  and  Government, 
II.  Jurisdiction— Courts,  430. 

III.  Leoal  Decisions,  431. 

IV,  Applicability  of  English  Laws,  435* 
V.  Actions  in  England,  436. 

VI.  Civil  and  Military  Service,  436. 

I.    ADMINISTRATION  AND  GOVERN- 

MENT. 

Effect  of  Annexation  of  Provinoes.] — The 
plaintlfEs,  who  represented  certain  creditois  of 
the  King  of  Oude  in  respect  of  a  debt  contracted 
in  1794,  sued  the  secretary  of  state  for  India, 
claiming  to  be  entitled  to  a  charge  upon  the 
revenue  of  the  territory  of  Oude  :— Held,  that  as 
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the  debt  was  one  which  there  were  no  means  of 
enforcing  against  the  King  of  Oude  before  the 
annexation  in  1856,  neither  could  it  have  been 
enforced  after  the  annexation  against  the  East 
India  Company.  Doss  v.  Secretary  qf  State  for 
India  in  amncil,  19  L.  R.,  Eq.  609  ;  32  L.  T. 
294  ;  23  W.  R.  773. 

Held,  also,  that  the  annexation  of  Oude  having 
been  a  sovereign  act  of  state  by  the  East  India 
Company  as  trustees  for  the  British  Grovemment, 
that  act  could  not  be  reviewed  by  any  municipal 
court,  and  the  bill  was  therefore  not  sustainable. 
lb. 

Held,  also,  that  the  plaintiffs  being  natives  of 
India,  the  subject-matter  being  in  India,  and 
the  defendant  being  capable  of  being  sued  in 
India,  an  English  Court  of  Equity  was  not  the 
proper  tribunal  to  try  the  question  between  the 
parties.     Ih, 

Held,  also,  that  the  staleness  of  the  demand, 
and  the  impracticability  of  giving  effect  to  any 
declaration  of  right,  were  gronn£  for  allowing 
the  demurrer.    Ih, 

CMiion  of  Territory.] — The  transfer  of  British 
territories  from  ordinary  British  jurisdiction  to 
the  supervision,  laws  and  regulations  of  a  poli- 
tical a^ncy,  by  excluding  such  territories  from 
the  British  regulations  and  codes  theretofore  in 
force  therein,  and  from  the  jurisdiction  of  all 
British  courts  theretofore  established  therein, 
with  a  view  to  the  substitution  of  a  native  juris- 
diction under  British  supervision  and  control, 
cannot  be  made  without  a  legislative  act. 
Damodhar  Gordluim  v,  Deoram  Kanji^  1  App. 
Cas.  332— P.  C. 

Such  transfer  of  jurisdiction,  even  if  valid, 
would  not  amount  to  a  cession  of  British  terri- 
tory to  a  -native  state  ;  nor  would  it  deprive  the 
crown  of  its  territorial  rights  over  the  trans- 
ferred districts,  or  the  persons  resident  therein 
of  their  rights  as  British  subjects.    lb. 

East  India  Company.] — The  East  India  Com- 
pany wtis  a  corporation  established  partly  for  the 
purposes  of  trade,  and  partly  for  the  purposes  of 
government.  Gibson  v.  East  India  Company  j  1 
Am.  493  ;  5  Bing.  N.  C.  262 ;  7  Scott,  74  ;  3 
Jur.  56. 

The  East  India  Company,  as  representing  the 
Indian  government,  has  a  freehold  in  the  bed  of 
navigable  rivers  in  India,  and  in  the  land  be- 
tween high  and  low-water  mark.  Doe  d.  Seeb- 
Jtristo  V.  East  India  Company,  10  Moore,  P.  C.  C. 
140. 

While  the  3  &  4  Will.  4,  c.  85,  for  the  regula- 
tion of  the  East  India  Company's  charter,  was  in 
force,  the  capital  stock  of  the  company  was  not 
a  government  or  parliamentary  stock  or  fund, 
nor  was  it  a  foreign  stock  or  fund.  Broum  v. 
Broton,  4  Kay  &  J.  704. 

Bombay  Civil  Fund  Annuitants.] — By  the  ori- 
ginal articles  of  the  Bombay  Civil  Service  Fund 
the  widows  of  subscribers  were  entitled  to  pen- 
sions of  300Z.  a  year,  subject  to  a  proviso  for 
reduction  in  case  they  were  possessed  of  private 
property  exceeding  the  amount  of  200Z.  a  year. 
By  subfiiequcnt  resolutions  it  was  provided  that, 
on  payment  of  a  percentage  by  each  subscriber, 
his  widow  should  be  entitled  to  an  annuity  of 
300/.  a  year,  irrespective  of  her  private  property. 
A  subscriber  quitted  the  service  while  the  reso- 
lutions were  in  force,  and  died  in  a  few  years 


without  ever  having  paid  the  percentage.  His 
widow  died  many  years  afterwards.  During  her 
widowhood  she  had  received  an  annuity  under 
the  original  articles,  but  she  had  offered  to  pay 
the  percentage,  and  had  claimed  an  annuity 
under  the  resolutions  : — Held,  that  she  was  not 
entitled  to  such  annuity,  but  that  she  was  en- 
titled  to  an  annuity  under  the  original  articles. 
Edwards  v.  Warden,  1  App.  Cas.  281  ;  45  L.  J.> 
Ch.  713 ;  35  L.  T.  174.  Varying  9  L.  R.,  Ch. 
495  ;  43  L.  J.,  Ch.  644  ;  30  L.  T.  540  ;  22  W.  R. 
669. 

The  widow's  pension  under  the  original  articles 
had  from  a  certain  date  been  annually  reduced 
by  an  improper  calculation  of  the  amount  of  her 
private  fortune : — Held,  that  her  administratrix 
was  entitled  to  have  the  difference  made  up  to 
her  from  the  time  when  the  reduction  com- 
menced, and  that  there  was  an  expressed  trust 
for  the  widow  to  which  the  Statute  of  Limita- 
tions was  no  bar.    lb. 

Held,  also,  that  this  was  not  a  case  in  which 
interest  could  be  claimed  on  the  arrears,    lb, 

Madras  Civil  Annuity  Fnnd.] — Under  the 
regulations  of  the  Madras  Civil  Service  Annuity 
Fund  the  civil  servants  of  the  company  were 
bound  to  contribute  towards  the  fund  each  year 
4  per  cent,  of  their  salaries ;  and  no  servant  was 
entitled  to  an  annuity  who  had  not  served 
twenty-five  years,  or  who  had  not  subscribed  or 
made  up  by  a  payment  in  gross  a  sum  equal  to 
half  the  value  of  his  annuity ;  the  rules  might 
be  varied  by  the  votes  of  a  majority  of  the  sub- 
scribers in  special  meeting  assembled,  if  the 
variation  received  the  sanction  of  the  court  of 
directors;  if  the  subscriber  had  contributed 
more  than  the  half  value  of  his  annuity,  the 
excess  was  to  be  refunded  to  him.  At  a  special 
meeting  this  last  rule  had  been  abrogated  by  a 
large  majority  of  the  subscribers,  meeting  and 
voting  under  considerable  compulsion  from  the 
court  of  directors.  U.  at  the  time  of  the  special 
meeting  had  paid  sums  in  excess  of  the  half 
value  of  his  annuity,  but  he  did  not  then  accept 
the  annuity,  ^though  offered,  but  continued  to 
retain  his  office  and  pay  his  contributions,  and 
ultimately  he  acceptea,  under  protest,  an  offer  of 
his  annuity  made  to  him  seven  years  after  the 
special  meeting  : — Held,  that  he  was  not  entitled 
to  a  refund  of  the  contributions  made  by  him  in 
excess  since  1853.  Secretary  of  State  for  India 
V.  Underwood,  4  L.  R.,  H.  L.  580 ;  39  L.  J.,  Ch. 
569. 

Legiilatnre — Powers  of.] — ^The  act  No.  XXII. 
of  1869  of  the  Indian  l^slature,  which  excludes 
the  jurisdiction  of  the  High  Court  within  certain 
specified  districts,  is  not  inconsistent  with  the 
Indian  High  Courts  Act  (24  &  25  Vict.  c.  104), 
or  with  the  charter  of  the  High  Court,  and  is  in 
its  general  scope  within  the  legislative  power  of 
the  governor-general  in  council.  Reg,  v.  Burah^ 
3  App.  Cas.  889— P.  C. 

Sect.  9  of  that  act,  which  confers  upon  the 
lieutenant-governor  of  Bengal  the  power  to  de- 
termine whether  the  act,  or  any  part  of  it,  shall 
be  applied  in  a  certain  district,  is  conditional 
legislation,  and  not  a  delegation  of  legislative 
power.    lb, 

II.    JURISDICTION— COURTS. 
Xagistratos— Protection  lh>m  Actions.]— 21 
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Geo.  3|  c.  70,  s.  24,  protecting  provincial  magis- 
trates in  India  from  actions  for  any  wrong  or 
injury  done  by  them  in  the  exercise  of  their  ju- 
dicial offices,  does  not  confer  unlimited  protec- 
tion, but  places  them  on  the  same  footing  as 
those  of  Knglish  courts  of  a  similar  jurisdiction, 
and  only  gives  them  an  exemption  from  liability 
when  acting  bon&  fide  in  cases  in  which  they  have 
mistakenly  acted  without  jurisdiction*  Colder 
V.  Halhet,  3  Moore,  P.  C.  C.  28. 

Admiralty.] — Observations  on  the  admiralty 
jurisdiction  of  the  High  Court  in  India.  Tim 
BrinMlda,  45  L.  T:  389— P.  C. 

III.    LEGAL  DECISIONS. 

Bankruptcy  and  Iniolveney.]  —  A  vesting 
order,  made  upon  the  petition  of  a  trading  firm 
under  the  Indian  Insolvency  Act,  11  &  12  Vict, 
c.  21,  vests  in  the  official  assignee  the  separate 
property  of  each  partner  as  well  'as  the  joint  es- 
tate of  the  firm.  Brmxm  v.  Carhery,  16  C,  B., 
K.  S.  2  ;  9  L.  T.  768. 

In  1833,  A.  was  discharged  by  the  court  for 
the  relief  of  insolvent  debtors  at  Calcutta  from 
liability  to  arrest  merely.  By  a  subsequent  act 
passed  in  1834,  the  court  was  empowered  to  dis- 
charge "  any  person  who  now  is,  or  shall  here- 
after become  an  insolvent  debtor  from  liability 
for  his  debts : — Held,  that  A.  was,  in  1834, 
an  insolvent  debtor  within  the  second  act,  and 
that  a  supplementary  order  of  the  insolvent 
court  made  in  1836,  under  that  act,  was  a  com- 
plete discharge  to  A.  from  his  debts.  Gordon, 
In  re,  28  Beav.  5  ;  29  L.  J.,  Ch.  352.  Affirmed 
on  appeal,  1  De  G.,  F.  &  J.  381  ;  6  Jur.  409. 

A.,  being  liable  as  a  member  of  a  company 
which  had  become  defunct,  and  was  being  wound 
up,  became  Insolvent,  and  was  discharg^  under 
the  Indian  Insolvent  Act,  11  &  12  Vict.  c.  21. 
The  order  for  winding  up  the  company  liad  been 
made  previously  to  his  insolvency,  but  his  name 
had  not  been  placed  on  the  list  of  contributories 
until  afterwards,  and  there  was  no  mention  of 
his  liability  in  respect  of  the  company  in  his 
schedule  : — Held,  that  his  liability  as  a  contri- 
butory was  barred  by  his  discharge  under  the 
Indian  Act,  and  that  he  was  not  liable  as  a  con- 
tributory. Parhury,  Ex  parte,  3  De  G.,  F,  &  J. 
80 ;  30  L.  J.,  Ch.  513  ;  7  Jur.,  N.  S.  603  ;  4  L.  T. 
62. 

Advooatos.]— Two  orders  of  the  High  Court  of 
the  North-Westem  Provinces,  the  one  being  an 
order  nisi  calling  on  a  barrister  and  advocate 
practising  in  that  court,  to  shew  cause  why  he 
should  not  be  suspended  from  the  practice  of  his 
profession  as  an  aiivocate  of  that  court,  and  the 
other  order  declaring  him  guilty  of  gross  profes- 
sional misconduct,  and  suspending  him  from 
practice  for  five  years  ;  on  appeal  as  to  the  rule 
on  which  the  first  order  was  made,  discharged, 
and  the  second  order  reversed ;  the  Judicial 
Committee  being  of  opinion  that,  though  he  had 
been  guilty  of  a  grave  irregularity,  and  deserving 
of  censure,  yet  the  facts  proved  did  not  amount 
to  that  maU  praxis  on  which  the  High  Court, 
having  regard  to  the  position  and  functions  of 
an  advocate  in  the  North-Western  Provinces, 
could  fairly  found  any  proceeding  of  a  penal 
character.  Newton  v.  Judges  of  the  High  Court, 
SVorth^Westem  Proxhices,  4  L.  R.,  P.  C.  18  ;  8 
itfoore,  P.  C.  C,  N.  S.  202. 


Champerty.] — C,  as  attorney  and  mooktear  of 
M.  and  his  wife,  managed  actions  of  ejectment 
and  mesne  profits  against  R.,  advanced  moneys 
for  that  purpose,  and  for  the  subsistence  of  his 
clients,  having  stipulated  that  he  should  be  re- 
paid all  advances  with  interest  at  12  per  cent., 
and  should  have  a  third  part  of  the  clear  net 
profits  of  the  suit,  with  a  right  to  possession  of 
the  land  recovered  as  security  therefor.  He  was 
neither  an  original  nor  an  added  party  to  the 
suits,  which,  on  appeal,  were  decreed  in  favour 
of  M.  and  his  wife  oy  the  High  Court  in  India, 
but  were  afterwards  dismissed  by  the  Privy 
Council  with  costs,  which  M.  and  his  wife  were 
utterly  unable  to  pay.  Pending  that  appeal,  C. 
purchased  the  property  in  suit,  and  thereafter 
conducted  the  appeal  in  his  own  interest.  In.  an 
action  by  R.  against  C.  to  recover  the  amount  of 
the  costs,  it  was  averred,  but  not  proved,  that 
the  actions  were  brought  or  instigated  by  C. 
maliciously  and  without  probable  cause ;  and, 
failing  such  proof,  it  was  contended  that  the 
agreement  and  acts  of  C.  amounted  to  cham- 
perty, or  were  otherwise  illegal  as  being  against 
public  policy,  and  that  R.  had  suffered  special 
damage  from  them  ;  that  0.  was  the  real  actor 
therein,  and  had  an  interest  in  them,  and  was, 
therefore,  responsible  for  the  costs  : — Held,  that 
the  English  laws  of  maintenance  and  champerty 
are  not  of  force  as  specific  laws  in  India.  Bant 
Coomar  Coondoo  v.  Chunder  Ounto  Mooketjee^  2 
App.  Cas.  186— P.  C. 

Such  agreement  created  no  legal  privity  be- 
tween R.  and  C.  from  which  a  promise  can  be 
implied  on  the  part  of  R.  to  pay  C.  his  costs  of 
the  former  action,  on  which  an  action  of  contract 
can  be  founded ;  nor  does  it  establish  a  legal 
wrong,  for  the  former  action  was  brought  without 
improper  motives,  and  upon  reasonable  cause. 
lb. 

Claims  againit  Indian  Oovemment.] — Wlien 
a  British  subject  has  a  claim  against  the  Indian 
Government,  a  petition  of  right  is  not  the  proper 
remedy.  In  such  case  he  should  proceed  against 
the  secretary  of  state  in  council  of  India  under 
21  &  22  Vict.  c.  106.  Frith  v.  Bi-g,,  7  L.  R.,  Ex. 
365 ;  41  L.  J.,  Ex.  171  ;  26  L.  T.  774  ;  21  W.  R. 
19. 

The  sovereign  of  Oude  before  the  annexation 
of  that  kingdom  to  the  British  dominions,  con- 
tracted a  debt  with  the  grandfather  of  the  sup- 
Sliant,  who  was  his  legal  representative.  Such 
ebt  remaining  unliquidated,  he  presented  his 
petition  of  right : — Held,  that  he  had  pursued 
the  wrong  remedy,  for  that  a  petition  of  right  is 
only  applicable  where  the  amount  sought  to  be 
obtained  can  be  charged  upon  funds  in  the  hands 
of  the  commissioners  of  the  Treasury,  and  not  to 
a  case  where  the  amount  is  chargeable  upon  the 
Indian  Government.    lb. 


After  Annexation  of  Proyinees.] — See 

Boss  v.  Secretary  of  State  for  India  in  Council, 
ante,  col.  429. 

Contracts,  Begistration  olj — A  correspon- 
dence between  A.  &  B.  amounting  to  a  contract 
for  a  purchase  of  a  future  interest  in  immovable 

ftroperty  does  not  require  registration  under  the 
ndian  Registration  Act,  1866.    Port   Canning 
Land  Investment ,  Beclamation  and  Bock  Cow." 
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jhiny  V.  Smith,  6  L.  R.,  P.  C.  114 ;  SO  L.  T. 
531. 


InterMt.] — Neither  by  the  English  nor 


Hindoo  law,  unless  there  is  a  mercantile  usage, 
can  interest  be  imported  into  a  contract  which 
contains  no  stipulation  to  that  effect.  Juggovuh 
hun  6ko$e  y.  Kaiireechundy  9  Moore,  Ind.  App. 
256. 

])iToroe8.]--Tho  principles  and  rules  which  ob- 
tain in  the  Divorce  Court  in  England  are  to  be 
applied,  as  nearly  as  may  be,  in  India,  under  the 
Indian  Divorce  Act  1869.  The  provisions  of  the 
Indian  Statute  of  Lmiitations,  1859,  do  not  apply 
to  suits  for  divorce  k  vinculo.  Hay  v.  Gordon,  4 
L.  E.,  P.  C.  337  ;  21 W.  R.  11. 

Falie  ImpriMnment^Aoting  in  Biseharge  of 
Pnblie  Duty.] — An  officer  in  command  of  mili- 
taiy  cantonments,  having  general  control  of  the 
police  in  the  absence  of  the  cantonment  magis- 
trate, believing  the  appellant  to  be,  or  to  be 
likely  to  become,  a  dangerous  lunatic,  directed 
two  medical  officers  to  examine  him,  and  placed 
a  guard  over  him,  until  they  could  decide  on  the 
case.  The  medioil  officers  reported  that  the  ap- 
pellant was  perfectly  sane : — Held,  that  as  the 
conduct  of  the  officer  was  not  authorized  by  law, 
the  fact  that  he  acted  in  perfect  good  faith  in  the 
supposed  discharge  of  a  public  duty,  and  on  a 
bon4  fide  belief  that  the  appellant  was  dangerous, 
did  not  prevent  his  being  liable  for  dami^^es  at 
the  soit  ci  the  appellant.  Sinclair  v.  JBroughton, 
47  L.  T.  170— P.  C. 

Infuitf,  Beligioiifl  Xdneatioii  ol] — A  child  bom 
in  India,  whose  Either  was  a  European  British 
^subject  and  a  Christian,  must  be  presumed  to 
have  the  father's  religion,  and  his  corresponding 
civil  and  social  status,  and  it  is  the  duty  of  a 
guardian  to  bring  up  his  ward  in  his  father's  re- 
ligion. Skinner  v.  Orde,  4  L.  R.,  P.  C.  60 ;  8 
Moore,  P.  C.  C,  N.  8.  261. 

An  infant,  the  child  of  a  Christian  father  and 
the  issae  of  a  Christian  marriage,  was  left,  by 
the  death  of  her  &ther,  of  very  tender  age,  and 
brought  up  by  her  mother  as  a  Christian  during 
her  early  youth.  Her  mother,  after  cohabiting 
Mith  a  man  having  a  wife  and  professing  the 
Christian  religion,  became  with  him  a  Muiom- 
cdan,  for  the  purpose  of  giving  legal  effect  to  a 
Mahomedan  marriage  between  them,  but  which 
marriage  was  not  proved  to  have  been  duly  cele- 
brated. The  infant,  after  attaining  the  age  of 
fourteen,  and  being  with  her  mother,  profesed  a 
desire  to  become  a  Mahomedan  in  religion,  and 
adopted  the  Mahomedan  mode  of  life.  The 
courts  in  India  haviug  been  applied  to,  under  the 
circumstances,  by  her  relatives  to  remove  the 
infant  from  the  custody  of  her  mother,  made  an 
order  under  the  provisions  of  the  acts,  Nos.  XL. 
of  1858  and  IX.  of  1861,  and  placed  the  infant 
under  a  Christian  guardian.  Such  order,  on  ap- 
peal, confirmed  by  the  Judicial  Committee.    lo, 

lomiUtionf,  SUtute  ol]-— At  the  time  of  his 
death  a  testator  was  indebted  to  a  Hindoo  banker 
for  advances  made  for  the  purposes  of  the  busi- 
ness in  India,  such  advances  carrying  interest  at 
12  per  cent.  In  1861  the  testator  died,  and  in 
1865  the  usual  administration  decree  was  made  in 
an  administration  suit  instituted  in  England  by 
a  legatee.    The  Indian  Statute  of  Limitations 


provides  that  no  suit  for  the  recovery  of  money 
lent  or  interest  shall  be  maintained  in  anv  court 
within  the  British  territories  in  India  unless  the 
same  be  instituted  within  three  years  from  the 
time  when  the  debt  became  due.  In  1870  the 
banker  carried  in  a  claim  for  the  balance  and 
principal  due  to  him  in  1861,  with  interest  at  12 
per  cent.  On  summons  to  disallow  the  claim  : — 
Held,  that  the  question  must  be  governed  bv  the 
lex  fori,  and  that,  as  the  decree  had  operated  as  a 
judgment  in  favour  of  creditors  to  the  extent  of 
preventing  the  time  limited  by  the  English 
statute  from  running,  the  claim  must  be  allowed, 
but  with  interest  only  at  4  per  cent.  Finch  v. 
Finch,  45  L.  J.,  Ch.  816  ;  85  L.  T.  235. 

Lnnatle  "Charged"  with  Grime  in  '*  Court"  in 
India,  but  "not  tried"— Bemoval  to  England.] — 
By  14  &  15  Vict.  c.  81,  s.  1,  if  any  person  shall  be 
indicted  for  or  charged  with  any  crime  or  offence 
in  any  court  in  India,  and  shall  be  acquitted  of 
or  not  be  tried  for  such  crime  or  offence  on  the 
ground  of  his  being  found  to  be  of  unsound  mind, 
he  may  be  removed  to  England  in  the  manner 
prescribed  by  the  act.  A  European  British  sub- 
ject in  India  having  been  arrested  for  homicide, 
a  district  magistrate  was  informed  of  it,  and  went 
with  witnesses  to  a  private  house  in  the  presi- 
dency, wbere  the  accused  was  detained.  On  see- 
ing hun,  and  receiving  medical  testimony  on  oath 
as  to  his  state  of  mind,  the  magistrate  deemed 
him  insane  and  unfit  to  be  tried,  and  so  reported 
to  the  government  of  the  presidency.  The 
government  made  an  order  under  14  &  15  Vict, 
c.  81,  s.  1,  for  the  removal  of  the  prisoner  to 
England.  By  virtue  of  the  order  he  was  brought 
in  custody  to  EngUuid,  and  on  his  arrival  a 
royal  warrant  was  issued,  under  s.  2,  for  his  re- 
ception into  a  lunatic  asylum,  where  he  was 
accordingly  kept : — Held,  that  the  prisoner  was 
charged  ^th  a  crime  in  a  **  court,*'  and  "  not 
tried  "  on  the  ground  of  being  "  found  "  to  be  of 
unsound  mind  within  the  meaning  of  s.  1,  and 
that  his  detention  was  lawful.  MtUtbtt,  In  re,  7 
Q.  B.D.18;  50  L.  J.,  Q.  B.  413  ;  44L.T.711;  29 
W.  R.  678  ;  45  J.  P.  681. 

Partnenhip.] — In  the  absence  of  any  law  or 
established  custom  existing  in  India  in  respect  to 
partnership  transactions,  the  law  of  England  is 
to  be  resorted  to  for  principles  and  rules  to  guide 
the  courts.  At  the  same  time  the  usages  of 
trade,  and  the  habits  of  business  of  the  Indian 
community,  so  &r  as  they  may  be  peculiar  to  or 
different  &om  those  in  England,  are  to  be  taken 
into  consideration.  Mollow  v.  Court  of  Ward$,  4 
L.  B.,  P.  C.  419. 

Snooession  to  Property.  j[ — ^By  the  Indian  Suc- 
cession Act,  1865,  succession  to  the  immovable 
property  in  India  of  a  deceased  person  is  regu- 
lated by  the  law  of  India,  wherever  he  may  have 
had  his  domicil  at  the  time  of  his  death ;  and 
succession  to  the  movable  property  in  India  is 
regulated  by  the  law  of  the  country  of  the  domicil. 
By  the  same  act  no  man  having  a  nephew,  or  a 
niece,  or  a  nearer  relation,  has  power  to  bequeath 
any  property  to  charitable  uses,  except  by  a  will 
executed  twelve  months  before  death,  and  de- 
posited as  therein  required.  Macdonald  v.  Mac* 
dimald,  14  L.  R.,  Eq.  60  ;  41  L.  J.,  Ch.  566 ;  26 
L.  T.  685  ;  20  W.  R.  739. 

A  domiciled  Scotchman,  possessed    of  both 
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moTable  and  immoYable  property  in  India,  made 
a  will  in  Scotland,  appointing  both  Indian  and 
Scotch  executors,  and  duly  executed  it  according 
to  the  law  of  both  countries.  He  thereby  devised 
and  bequeathed  all  his  Indian  property,  movable 
and  immovable,  to  the  Indian  executors  to  sell 
and  realize,  and  after  payment  of  costs  and  ex- 
penses, out  of  the  free  proceeds  to  pay  10,000/. 
to  the  Scotch  executors,  and  to  pay  the  residue 
to  legatees.  He  then  directed  his  Scotch  okccu- 
tors  to  lay  out  the  10,000/.  legacy  in  erecting 
and  maintaining  a  hospital  in  Scotland.  He 
died  in  Scotland  a  few  days  after  the  date  of  the 
will,  leaving  sisters.  The  movable  and  the  im- 
movable property  in  India  each  exceeded  10,000Z. 
It  being  in  evidence  that  there  is  no  rule  against 
marshalling  in  &vour  of  charities  known  to  the 
law  of  Scotland  :— Held,  that  the  10,000/.  might 
be  well  paid  out  of  the  movable  property  only  ; 
and  that,  the  distribution  of  such  movable  pro- 
perty being  by  the  law  of  India  regulated  by  the 
law  of  Scotland,  the  whole  legacy  was  well  given 
to  the  charity.    Ih, 

Will — Absolute  Interett — ^Preeatory  Tnuts.] — 
A  testator  gave  to  his  widow  the  whole  of  his  real 
and  personal  property  **  feeling  confident  that 
she  will  act  justly  to  our  children  in  dividing  the 
same  when  no  longer  required  by  her  :" — Held, 
that  the  widow  took  an  absolute  interest,  and 
that  the  doctrine  of  precatory  trusts  did  not 
apply.  Mussoorie  Bank  v.  Bay  nor  y  7  App.  Cas. 
321  ;  61  L.  J.,  P.  C.  72  ;  46  L.  T.  633  ;  31  W.  R. 
17— P.  C. 


IV.    APPLICABILITY  OF  ENGLISH  LAWS. 

What  Statutes  Apply.]— TheEnglish  law  of  felo 
de  se,  and  forfeiture  of  goods  and  chattels,  does 
not  extend  to  a  native  Hindoo,  though  a  British 
subject,  committing  suicide  at  Calcutta?  Bengal 
(^Advocate)  v.  Banee  Sumomoye  Dossee,  9  Moore, 
Ind.  App.  387 ;  2  Moore,  P.  C.  C,  N.  S.  22 ;  9 
Jur.,  N.  8.  877  ;  8  L.  T.  843. 

Where  Englishmen  establish  themselves  in  an 
uninhabited  or  a  barbarous  country,  they  carry 
with  them  not  only  the  laws,  but  the  sovereignty 
of  their  own  state  ;  and  those  who  live  amongst 
them  and  become  members  of  their  community 
become  partakers  of  and  subject  to  the  same  laws. 
Ih, 

This  rule  does  not  apply  to  the  early  settle- 
ment of  the  English  in  India,  as  the  permission 
given  to  the  settlers  to  use  their  own  laws  within 
the  factories  did  not  extend  those  laws  to  natives 
associated  with  them  within  the  same  limits. 
Ih, 

The  Statute  of  Limitations,  21  Jac.  1,  c.  16,  ex- 
tends to  India,  and  applies  to  Hindoos  and  Ma- 
homedans  as  well  as  Europeans,  in  civil  actions  in 
the  supreme  court.    Buckmdboye  v.  Mottichvnd^ 

5  Moore,  Ind.  App.  234  ;  8  Moore,  P.  C.  C.  4. 
But  8*9  Vict.  c.  109,  relating  to  games  and 

wagers,  does  not.  Tfiaokiwr/teydass  v.  Dhondmull^ 

6  Moore,  P.  C.  C.  800  ;  4  Moore,  Ind.  App.  339  ; 
12  Jur.  315. 

The  Factors  Act,  5  &  6  Vict.  c.  39,  is  extended 
to  India,  by  the  act  of  the  Indian  legislature  of 
1844.  GoHnd  Chunder  Sein  v.  Byan,  9  Moore, 
Ind.  App.  140. 

The  9  Geo.  4,  c.  74,  s.  56,  extends  to  the  British 
territories  in  India,  the  provisions  of  the  9  Geo.  4, 
c.  31,  8.  8,  with  respect  to  offences  committed  in 


two  different  places,  or  partially  committed  in 
one  place  and  completed  in  another;  but  such 
statute  does  not  render  a  person  liable  to  punish- 
ment for  the  commission  of  a  complete  offence 
who  was  not  liable  before  the  passing  of  that 
statute.  Nga  Hoong  v.  Bsg^  7  Moore,  Ind.  App. 
72  ;  7  Cox,  C.  C.  489. 

The  words,  "  within  the  limits  of  the  charter  of 
the  United  Company,"  in  9  Geo.  4,  c.  74,  s.  66, 
meant  within  the  limits  of  the  trading  charter  of 
the  East  India  Company.    lb. 


V.  ACTIONS  IN  ENGLAND. 

When  Possible.]— By  an  act  of  the  Indian 
l^slature  a  company  established  in  Calcutta 
was  to  be  sued  in  the  name  of  their  secretary, 
and  judgment  so  recovered  was  to  have  the  like 
effect  against  the  property  of  the  company  as  if 
obtained  against  all  the  members  as  parties  to 
the  action ;  provided  that  if  execution  against 
the  company's  property  was  ineffectual,  execu- 
tion was  to  be  issued  against  the  members  suc- 
cessively, and  failing  this,  against  any  person 
who  was  a  member  when  the  contract  on  which 
the  action  was  brought  was  entered  into ;  no 
execution  to  be  issued  against  any  person  other 
than  the  actual  party  to  the  action  without 
leave  gpranted  in  open  court,  on  notice  to  the 
person  to  be  charged.  The  plaintiff,  having  re- 
covered a  judgment  in  India  against  the  secretary 
for  a  breach  of  contract  made  by  the  company 
there,  without  taking  any  further  proceedings 
in  that  country,  sued  the  defendant  (who  was  a 
member  at  the  time  of  the  contract  made  and 
judgment  recovered)  in  this  country  on  the 
judgment  and  on  the  original  contract  : — ^Held, 
that  the  action  was  well  brought  in  both  cases. 
Kelsall  V.  Marshall,  I  C.  B.,  N.  S.  241  ;  26 
L.  J.,  C.  P.  19  ;  2  Jur.,  N.  S.  1142. 

Staying  Proceedings.]  —  An  action  having 
been  brought  for  goods  sold  by  a  plaintiff  in 
England,  and  delivered  to  the  defendant  in 
India,  the  court  refused  to  stay  the  proceedings 
under  11  &  12  Vict.  c.  21,  s.  61,  under  which  the 
defendant  had  duly  obtained  his  discharge,  but 
left  him  to  any  remedy  the  statute  gave  him  by 
plea.  Beynoldt  v.  Ooodwin,  6  C.  B.,  N.  S. 
370. 

Limitations,  Statute  of— Bond  executed  in 
India.] — Specialty  debts  in  India  have  no  higher 
legal  value  nor  greater  efficacy  than  simple  con- 
tract-debts ;  and  the  same  period  of  limitation) 
viz.,  three  years,  bars  the  remedy  for  both,  but : 
— Held  by  Lopes,  J.,  that  where  an  action  on  a 
bond  executed  in  India  is  brought  in  England, 
the  bond  cannot  be  treated  as  a  simple  con- 
tract ;  and,  therefore,  as  the  English  Statutes 
of  Limitation  apply,  the  remedy  is  not  barred 
until  after  the  lapse  of  the  period  of  twenty 
years  prescribed  by  3  &  4  Will.  4,  a  42,  s.  3,  aa 
the  limitation  for  actions  on  contracts  under 
seal.  Alliance  Bank  of  Simla  y«  Carey,  5 
C.  P.  D.  429  ;  49  L.  J.,  C.  P.  781  ;  29  W.  B. 
306  ;  44  J.  P.  735. 

VI.    CIVIL  AND  MILITARY  SERVICE. 

Civil.] — The  civil  servants  of  the  Bengal 
establishment  are  not  entitled,  under  the  regu* 


487 


INFANT — General  Rights  and  Liabilities. 


488 


lations  of  the  Bengal  Civil  Service  Fund,  on 
accepting  the  retiring  annuities,  to  any  refund 
of  their  subscription  in  excess  of  half  the  value 
of  their  annuities.  Boldero  v.  East  Indm  Com- 
ffanvy  11  H.  L.  Gas.  405  ;  11  Jur.,  N.  S.  493  ;  13 
X.  T.  308  ;  13  W.  R.  792. 

Xilitary.] — By  a  trust  deed  made  in  1770, 
between  Lord  Olive  and  the  East  India  Com- 
pany, the  East  India  Company  became  the 
trustees  of  a  fund  for  the  benefit  of  the  per- 
sons employed  by  them  in  their  military  service, 
in  the  manner  pointed  out  by  the  deed.  The 
deed  provided,  that  in  case  it  should  happen 
that  the  company  should  cease  to  employ  a 
military  force  m  their  actual  pay  and  service  in 
the  East  Indies,  then  they  should  pay  the  fund 
to  Lord  Clive  or  his  representatives.  In  1858 
the  21  &  22  Vict.  c.  106,  transferred  the  rights 
and  liabilities  of  the  East  India  Company  to  the 
crown  : — Held,  that,  having  regard  to  the  whole 
of  the  provisions  of  that  act,  this  fund  (in  com- 
mon with  all  other  trust  funds  held  by  the  East 
India  Company  in  their  character  of  trustees, 
and  to  be  employed  by  them  as  such  trustees,  for 
the  government  of  India)  had  passed  to  the 
crown,  to  be  applied  to  the  purposes  declared 
by  the  deed.  IVaUh  v.  Secretary  of  State  for 
India,  30  Beav.  312  ;  31  L.  J.,  Ch.  217  ;  8  Jur., 
K.  S.  26.    Affirmed,  10  H.  L.  Cas.  367. 

A  contract  for  the  payment  of  money,  in  con- 
sideration of  the  resignation  of  a  major  in  the 
service  of  the  East  India  Company,  is  illegal  by 
49  Geo.  3,  c.  126.  JShtre  v.  Forbes,  12  C.  B., 
N.  8.  191. 

An  officer  commanding  forces  of  her  Majesty, 
and  of  the  East  India  Company  in  India,  has  no 
such  legal  right,  by  statute  or  otherwise,  to  his 
pay,  as  entitles  him  (in  the  absence  of  any  spe- 
cific undertaking  or  acknowledgment)  to  a  man- 
damus calling  upon  the  company  to  discharge 
arrears,  though  he  has  always, received  his  pay 
from  the  company,  and  their  practice  has  been 
to  discharge  it  monthly.  Najpier,  Ex  partej  18 
Q.  B.  692  ;  21  L,  J.,  Q.  B.  332  ;  17  Jur.  380. 

Pensions.] — A  pension  awarded  by  the  East 
India  Company  to  a  military  .officer,  on  his 
retirement  from  service,  is  assignable.  Heald  v. 
Hay,  3  Giff.  467 ;  31  L.  J.,  Ch.  311 ;  8  Jur., 
N.  S.  379  ;  5  L.  T.  740  ;  10  W.  R.  264. 

The  retiring  pension  of  a  military  officer  of 
the  East  India  Company  does  not,  upon  his 
bankruptcy,  pass  to  his  assignees.  Gibson  v. 
East  India  Company,  5  Bing.  N.  C.  262. 

A  superannuation  allowance,  awarded  by  a 
resolution  of  the  Court  of  Directors,  pursuant  to 
53  Geo.  3,  c  155,  s.  93,  to  a  retired  civil  servant 
of  the  East  India  Company,  is  not  a  debt  that  is 
attachable  under  17  &  18  Vict.  c.  125,  s.  61. 
Innes  v.  East  India  Company,  17  C.  B.  351  ; 
25  L.  J.,  C.  P.  154  ;  2  Jur.,  N.  S.  189. 


INDICTMENT. 


See  CRIMINAL  LAW. 


INDUSTRIAL   SOCIETY. 

See  FRIENDLY  SOCIETY. 


INFANT. 

I.  Genebal  Rights  and  Liabilities. 

II.  Contracts. 

1.  For  Necessaries, 

a.  Liability  of  Infant,  441. 
h.  Liability  of  Parent,  445. 

2.  As  to  other  Contracts,  447, 

3.  Ratification, 

a.  Before   the    Infants  Relief   Act, 

455. 
h.  After  the  Infants  Relief  Act,  458. 

III.  TOBTS. 

1.  Seduction.^See  Mastbb  and  Seb- 

VANT. 

2.  Other  Torts,  459. 

IV.  Mabbiaoe  Settlements,  461. 

V.  GUABDIANS. 

1.  Generally,  466. 

2.  Ad  litem,— See  post,  VIII.  2,  b. 

VI.  Custody  and  Education. 

1.  Under  36  ^  37  Vict,  c,  66,  469. 

2.  Religions  Edu-cation,  471. 

3.  Ward  of  Court,  \1Q, 

4.  Cases  Decided  before  36  ^-  37   Vict, 

e.  66. 

a.  When  Court  of  Chancery  Inter- 

fered, 478. 

b.  When  Common  Law  Courts  Inter- 

fered, 480. 

5.  Bastards, — See  Bastabd. 

6.  In  Divorce    Suits,— See   HUSBAND 

AND  Wipe. 

VII.  Maintenance. 

1.  Generally,  484. 

2,  Questions  Relatiny  to  Poor  Law,^ 

See  PooB  Law, 

VIII.  Actions  by  and  aqainst. 

1.  Grounds  for  Bringing,  489. 

2.  Practice, 

a.  Appearance,  490. 

b.  Next   Friend   and    Guardian    ad 

litem,  491. 
e.  Other  Matters  Relating  to,  495. 

IX,  IlL-TBBATMBNT     op,— i&<J   Cbihinal 

Law. 


L    GENERAL  RIGHTS  AND  LIABILITIES. 

Cannot  be  Abjudicated  a  Bankrupt.] — ^An  in- 
fant cannot  be  adjudicated  a  bankrupt  in  respect 
of  debts  contracted  since  the  Infants  Relief  Act. 
Rainey  In  re,  3  L,  R.,  Ir.  459.  See  also  Jones, 
In  re,  Jones,  Ex  parte,  18  Ch.  D.  109  ;  29  W.  R. 
747 ;  and  Reg,  y.  Wilson,  5  Q.  B.  D.  28 ;  41 
L.  T.  480  ;  28  W.  R.  307. 

Immunity  firom  Crime.] — ^An  infant  under  the 
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sge  of  seven  cannot  incur  the  guilt  of  felony. 
Marsh  V.  Loader,  14  C. B., N.  S.  635 ;  11 W.  R.  784. 
The  defendant  caught  a  child  in  the  act  of 
stealing  a  piece  of  w<xxl  from  his  premises,  and 
gave  him  into  custody.  The  child  was  dis- 
charged by  the  magistrate  on  the  ground  that 
he  was  under  the  age  of  responsibility,  and  he 
afterwards  by  his  next  friend  brought  an  action 
against  the  defendant  for  false  imprisonment : — 
Held,  that  a  plea  of  felony  was  no  answer  to  the 
action  ;  and,  the  jury  having  given  him  202. 
damages,  the  court  declined  to  interfere  on  the 
ground  of  excess.    lb. 

Compare  also  cases  in  Cbiminal  Law. 

Common  Informer.] — An  infant  cannot.be  a 
common  Informer,  b^use  be  can  only  sue  by 
guardian ;  and  the  18  Eliz.  c.  5,  s.  1,  requires  an 
informer  to  sue  either  in  person  or  by  attorney. 
Moffgs  V.  JBllU,  Bull.  N.  P.  196. 

« 

Clerk  of  Court  of  Sequests.]— An  infant  could 
not  be  appointed  to  the  office  of  clerk  of  a  court 
of  Bequests,  where  it  was  part  of  theduty  of  that 
office  lor  such  clerk  to  receive  the  money  of  the 
suitor,  as  it  is  in  the  nature  of  an  office  of  public 
trust     Claridge  v.  Fai^yn,  5  B.  &  A.  81. 

Clerk  of  the  Peaee.]— The  office  of  clerk  of 
the  peace  being  merely  ministerial,  may  be  held 
by  an  infant  Orosbie  v.  Hurley,  1  Alcock  k, 
Napier,  431  (Ir.). 

Bailiit] — Semble,  that  an  infant  cannot  be  a 
bailifE  or  a  sheriff's  officer.  (htcJuon  v.  Winter, 
2  M.  &  R.  313. 

Separate  Examination  of  Married  Woman.] 

— ^A  surrender  taken  out  of  court  of  copyhold 
lands  of  a  married  woman,  and  requiring  there- 
fore her  separate  examination  and  consent,  may 
be  well  taken  by  a  deputy  steward  who  is  an 
infant  Edlettone  v.  Colliru,  16  Jur.  790. 
Affirmed  on  appeal,  3  De  6.,  M.  &  G.  1  ;  22  L. 
J.,  Oh.  480  ;  17  Jur.  331. 

Seoogniianoe.l — Infancy  is  not  a  ground  for 
discharging  a  foixeited  recognizance  to  appear  at 
the  assizes  to  prosecute  a  felony.  Wuliamt, 
JSxpaHe,  13  Pnce,  673. 

Sight  to  Absolute  Gift.]— If  a  father  makes  to 
a  son  under  age  an  absolute  gift  of  an  article  of 
-dress  or  ornament,  e.  g.  a  watch,  he  cannot  after- 
wards, without  that  son*s  consent,  reclaim  the 
gift.    Smith  Y,  Smith,  7  C.  &  P.  401. 

Infuit  nnder  Age  is  a  <<  Pereon.*']— The  Crown 
Lands  Alienation  Act,  1861,  of  New  South 
Wales,  by  s.  13,  provides  that,  on  and  after  the 
1st  day  of  June,  1861,  crown  lands,  with  certain 
exceptions,  shall  be  opened  for  conditional  sale 
by  selection  in  manner  following,  viz. :  "  Any 
person  may,  upon  any  Land  Office  day,  tender  to 
the  land  agent  for  the  district  a  written  appli- 
cation for  the  conditional  purchase  of  any  such 
lands  :  *'— Held,  that  the  word  **  person  "  in  the 
above  section  is  not  limited  to  persons  of  the 
age  of  twenty-one  years.  O'Shanassy  v.  Joachim, 
1  App.  Gas.  82  ;  45  L.  J.,  P.  0.  43  ;  34  L.  T.  265 ; 
24  W.  B.  792— P.  0. 


En  ventre  la  Mere— Lom  of  Father.]— A  brig, 
by  the  negligence  of  those  on  board  ner,  came 
into  collision  with  a  barque,  wbeieby  some  of 
her  crew  were  drowned.    In  a  suit  institated  in 
the  Admiralty  Oourt  on  behalf  of  the  owners  of 
the  brig,  an  appearance  was  entered  on  behalf 
of  a  cluld  of  one  of  the  drowned  men  en  ventre 
sa  m^re.    The  court  reserved  leave  to  the  child, 
en  venti'e,  if  bom  within  due  time,  to  prefer  a 
claim  for  damages  sustained  by  the  death  of  the 
father.     The  George  and  RicJiard,  3  L.  R.,  Adm. 
466 ;  24  L.  T.  717.    The  chUd  was  afterwards 
bom,  and  its  claim  was  assessed.    20  W.  B.  245, 
246. 

CompromiiSB.] — ^A  compromise  on  behalf  of 
infants  is  to  be  obtained  upon  petition,  supported 
by  an  affidavit  of  a  solicitor  that  oounsers 
opinion  has  been  given  that  the  compromise  is 
for  the  benefit  of  the  infants.  Gray  v.  Paul, 
46  L.  J.,  Oh.  818  ;  26  W.  R.  874. 

Power  of  Conrt  to  mortgage  Beal  Estate  for 
Sepairt.] — ^When  an  infant  was  absolutely  en- 
titled, subject  to  certain  trusts,  to  the  bendlcial 
interest  in  real  estate,  the  legal  estate  being  in 
tmstees : — Held,  that  the  court  had  jurisdiction 
to  direct  the  raising  of  money  by  means  of  a 
mortgage  of  the  estate,  for  the  purpose  of  pay- 
ing the  cost  of  repairs  certified  by  the  chief 
clerk  to  be  absolutely  necessary.    Jaekson,  In 
re,  Jaekson  v.  TlUbot,  21  Oh.  D.  786. 

Testing  Order — Stoek  in  Vame  of  Infant  and 
another.] — ^Where  stock  to  which  an  infant  was 
beneficifidly  entitled  had  been  invested  in  the 
joint  names  of  himself  and  another  person : — 
Held,  that  the  court  had  jurisdiction  under  the 
3rd  section  of  the  Trustee  Extension  Act,  1862, 
to  make  an  order  vesting  in  such  other  person 
the  right  to  transfer  such  stock.    Hano^fd,  In 
re,  20  Oh.  D.  636 ;  51  L.  J.,  Oh.  678  ;  30  W.  R. 
695. 

Sight  to  Inioranee  Money  when  InfSaiit  not 
bound  to  Sepair  or  Insure.] — During  the  infancy 
of  a  tenant  in  tail  of  freehold  estates  devised  ii 
strict  settlement,  part  of  which  consisted  of  ) 
corn-mill  let  on  lease,  the  rents  were  receiver 
by  his  mother  on  his  behalf,  and  she  thcreou 
paid  the  premiums  necessary  for  keeping  up 
policy  which  had  been  effected  in  her  name  f c 
insuring  the  mill  against  fire.  The  iKdll  coi 
tained  no  provision  for  fire  insurance.  The  mi 
having  been  burnt  down,  and  it  not  being  coi 
sidered  for  the  benefit  of  any  person  interests 
in  the  settled  estates  that  it  shoald  be  rebuilt  :- 
Held,  that  the  insurance  moneys  belonged  to  t 
infant  tenant  in  tail  as  his  personal  estate,  a: 
were  not  to  be  treated  as  real  estate  for  t 
benefit  of  all  persons  interested  in  the  settl 
estates.  Warwicker  v.  BretnaU,  23  Ch.  £>.  1( 
31  W.  R.  520. 

Married  Infant  cannot  waive  Ei^lit  to  Squ 
to  a  Settlement.] — A  fund  in  court  belong^ini 
an  infant  married  woman  will  not  be  paid 
to  her  husband,  as  she  cannot  waive  her  eqi 
to  a  settlement.  D'Angibav,  In  re  ("15  Ch 
228)  noticed.  Shiptcay  y.  Ball,  16  Ch.  D-  3 
50  L.  J.,  Oh.  263  j  44  L.  T.  49  ;  29  W.  R.  302 

Marriage  Settlements  by.]— ^S?^  j90st,  IV. 
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II.    CONTRACTS. 
1.  Fob  Necessabies. 

a.   Inability  of  Infttnt. 

By  37  &  38  Vict.  s.  1,  all  contrctets,  wh^th^r 
by  itpeoialty  or  by  simple  contraetj  henceforth 
entered  into  by  infants  for  the  repayment  of 
money  lent  or  to  be  lent^  or  for  goods  supplied  or 
to  be  supplied  (other  than  eoiitraets  for  neces- 
saries},  and  all  accounts  stated  with  infants^ 
sltnll  be  absolutely  void  :  provided  always,  that 
this  enactment  shall  not  invalidate  any  contract 
into  which  an  infant  fnay,  by  any  existing  or 
future  statute,  or  by  the  rules  of  common  law 
or  equity,  enter,  except  sach'  as  now  by  law  are 
voidable, 

Potltioii  of  the  Defendant  to  be  Contidered.]— 
A  minor  is  onlj  liable  for  necessaries  suitable  to 
his  state  and  degree,  and  the  jnry  must  consider 
not  only  whether  the  clothes  were  suitable  in 
point  of  quality,  but  also  in  point  of  quantity. 
Burghart  y.  Angerstein,  6  C.  &  P.  690  ;  1  M.  & 
Rob.  458. 

Where  an  infant  has  an  allowance  made  to 
him  by  his  guardians  for  his  support,  a  trades- 
man is  not  entitled  to  be  paid  for  articles  sup- 
plied to  the  infant  on  credit,  unless  he  can  make 
out,  that,  having  regard  to  the  infant's  circum- 
stance and  station  (which  he  is  bound  to  inquire 
into)  the  articles  were  necessaries.  Mortara  v. 
Hall,  6  Sim.  465. 

If  a  tradesman  trusts  an  infant,  he  does  it 
at  his  peril ;  and  he  cannot  recover  if  it  turns 
out  that  the  party  has  been  properly  supplied  by 
his  friends.    Story  v.  Pery,  4  0.  &  P.  526. 

It  is  incumbent  on  a  tradesman,  before  he 
trusts  an  infant  with  what  may  appear  neces- 
saries, to  inquire  whether  he  is  provided  by  his 
friends.  Ikfrd  v.  Ibthergill,  Peake,  229  ;  I  Esp. 
21 1  ;  S.  P.,  Cook  V.  Denton,  3  C.  &  P.  114. 

But  the  necessity  for  inquiry  by  a  tradesman 
before  giving  credit  to  an  infant  for  necessaries 
may  be  dispensed  with  by  the  conduct  of  the 
parties.  Dalton  v.  Gibb,  7  Scott,  117  ;  5  Bing. 
N.  C.  198  ;  1  Am.  463  ;  3  Jur.  43. 

In  a  subsequent  case  it  was  held,  that  there  is 
no  inflexible  rule  of  law  making  it  incumbent 
on  a  tradesman  to  institute  inquiries  as  to  the 
situation  and  resources  of  an  infant  before  he 
gives  him  credit  for  necessaries.  Brayshaw  v. 
JSatan,  7  Scott,  183  ;  5  Bing.  N.  C.  231  ;  1  Am. 
466  ;  3  Jur.  222. 

On  a  replication  to  a  plea  of  infancy,  that  the 
articles  supplied  were  necessaries,  the  question 
is  not  only  whether  the  articles  were  of  a  kind 
that  would  be  necessary  to  a  person  in  the  station 
of  the  defendant,  but  also  whether  the  defen- 
dant had  a  sufficient  supply  of  those  articles  at 
the  time  of  the  sale  by  the  plaintiff,  for,  if  he 
bad,  the  goods  supplied  by  the  plaintiff  were  not 
necessaries,  and  the  plaintiff  cannot  recover  for 
them ;  and  if  a  party  supplies  goods  to  one 
under  age  without  ascertaining  whether  such 
person  is  already  fuUy  supplied  with  such 
articles,  he  does  so  at  the  risk  of  their  being 
proved  to  be  not  necessary  at  the  time  of  the 
supply,  by  reason  of  the  person  being  already 
fully  supplied  with  such  articles,  and  of  thereby 
failing  in  an  action  for  the  recovery  of  their 
price.    Steedman  v.  Rose,  Car.  &  M.  422. 

The  term  necessaries  includes  such  things  as 
ore  useful  and  suitable  to  the  state  and  condition 


in  life  of  the  party,  and  not  merely  such  as 
are  requisite  for  bare  subsistence.  Peters  v, 
Fleming,  6  M.  &  W.  42. 


XTndergradnate.] — Upon  a  replication  to 


a  plea  of  in&ncy,  that  the  goods  were  neces- 
saries, suitable  to  the  degree,  estate,  circumstances 
and  condition  of  the  defendant,  an  undergraduate 
at  the  university,  his  rank  or  allowance  is  not  so 
much  to  be  considered  as  his  situation  in  statu 
pupillari  at  college,  with  most  things  necessary 
for  his  subsistence  found  for  him.  W'harto7i  v. 
Mackenzie,  5  Q.  B.  606  ;  D.  &  M.  545 ;  13  L.  J., 
Q.  B.  130 ;  8  Jnr.  466. 

What  are^Question  for  Jury.] — Whether 
articles  furnished  by  a  tradesman  to  an  infant 
are  necessaries  or  not  is  a  question  of  fact  for 
the  jury,  regard  being  had  to  his  condition  in 
life.    Brayshaw  v.  Eaton,  supra. 

In  an  action  for  goods  sold  to  an  infant,  the 
issue  being  necessaries,  if  any  part  of  the  articles 
proved  to  have  been  furnished  may  &11  within 
the  description  of  necessaries,  the  evidence  ought 
to  be  left  to  the  jury.  Maddox  v.  Miller,  1  M. 
&  S.  738. 

Though  it  is  a  question  for  the  jury  to  say 
what  are  necessaries  for  an  infant,  yet  it  is  sub- 
ject to  the  control  of  the  judge;  and  the  jury - 
having  found  that  certain  things  were  neces- 
saries, contrary  to  the  opinion  expressed  by  the 
judge  at  the  trial,  the  court  considered  the  ver- 
dict as  perverse,  and  granted  a  new  trial.  Harris 
V.  Fane,  1  Scott,  N.  R.  287 ;  1  M.  &  G.  660 ; 
4  Jur.  508. 

It  is  a  question  for  the  jury,  whether  the  articles 
supplied  are  such  as  a  reasonable  person  of  the 
age  and  situation  of  the  infant  would  require 
for  real  use.    Peters  v.  Fleming,  6  M.  &  W.  42. 

Onus  proband!  on  the  Plaintiff.] — An  infant 
(the  SOB  of  a  baronet,  and  having  an  income  of 
600^  a  year,  with  the  prospect  of  20,000/.  on 
attaining  his  majority)  bought  on  credit  a  pair 
of  solitaires,  or  shirt-sleeve  studs,  composed  of 
crystals  adorned  with  diamonds  and  rubies,  and 
a  silver  goblet  for  presentation  to  a  friend,  at 
whose  house  he  had  been  staying.  No  evidence 
was  given  of  anything  pecidiar  in  his  station 
rendering  it  exceptionally  necessary  for  him  to 
have  such  articles.  The  jury,  in  answer  to  the 
question  put  to  them,  found  that  the  articles 
were  necessaries,  and  suitable  to  his  station  and 
degree : — Held,  that  as  the  onus  was  on  the 
plaintiff,  and  he  gave  no  evidence  to  shew  that 
the  articles  were  necessaries,  the  question  ought 
not  to  have  been  left  to  the  jury.  Ryder  v. 
Wombtoell,  4  L.  R.,  Ex.  32  ;  38  L.  J.,  Ex.  8  ; 
19  L.  T.  491  ;  17  W.  R.  167— Ex.  Ch. 

The  question  in  such  a  case  is  one  of  mixed 
law  and  fojct,  the  preliminary  question  being  (as 
in  all  other  cases)  whether  there  is  any  evidence 
on  which  the  jury  could  properly  find  for  the 
party  on  whom  the  onus  of  proof  lies.  The 
judge  (who  must  be  supposed  to  know  as  well 
as  a  jury  can  know  without  evidence,  what  is 
the  usual  and  normal  state  of  things,  and  whether 
any  particular  article  is  of  such  a  description 
that  it  may  be  a  necessary  under  such  usual 
state  of  things)  must  determine,  first,  whether 
the  case  is  such  as  to  cast  on  the  plaintiff  the 
onus  of  proving  that  the  articles  in  question  are 
necessaries,  and  then  whether  there  is  any  suffi- 
cient evidence  for  the  jury  to  satisfy  that  onus ;. 
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and  if  there  is  not  he  ought  to  direct  a  nonsuit. 
Ih. 

dothes.] — ^Action  to  recover  the  amount  of  a 
tailor's  bill,  for  clothes  supplied  to  the  de- 
fendant's testator  in  his  lifetime.  Plea,  infancy 
of  the  testator  :  replication,  necessaries.  On  the 
trial,  it  appeared  that  the  testator  was  a  minor  at 
the  time  when  the  goods  were  supplied  ;  but  it 
was  proved  that  he  had  an  allowance  of  5002.  a 
year,  besides  his  pay  as  a  captain  in  the  army. 
The  judge  was  of  opinion,  that  if  the  minor  had 
a  sufficient  income  allowed  him  to  supply  him 
with  necessaries  suitable  to  his  condition  for 
ready  money,  he  could  not  contract  even  for  ne- 
cessaries upon  credit : — Held,  that  this  was  a 
misdirection.    Burghart  v.  HaU,  4  M.  &  W.  727. 

Thus,  where  an  infant,  living  in  a  style  of 
some  pretension,  having  purchased  of  a  trades- 
man, in  the  course  of  four  months,  silks  to  the 
amount  of  36Z.,  some  of  which  were  delivered  in 
the  presence  of  her  mother,  and  some  sent  to  a 
fashionable  liotel  where  the  infant  and  her 
mother  lived  : — Held,  that  the  case  was  taken 
out  of  the  ordinary  rule,  and  that  the  infant  was 
liable  for  the  amount,  notwithstanding  the 
tradesman  omitted  to  make  any  inquiries  of  the 
mother  whether  or  not  the  articles  were  neces- 
•  sary  for  the  infant.  Dalton  v.  Gihh^  7  Scott, 
117  ;  5  Bing.  N.  C.  198  ;  1  Am.  463  ;  3  Jur.  43. 

If  a  minor  has  been  supplied  with  ten  coats 
by  one  tradesman,  and  immediately  after  that 
the  plaintiff  supplies  him  with  another,  he  will 
not  be  entitled  to  be  paid  for  that  other  coat,  as 
it  was  unnecessary.  Burgliart  v.  Artgersteinj  6 
C.  &  P.  690  ;  1  M.  &  Rob.  468. 

In  an  action  for  the  price  of  clothes,  brought 
by  a  tailor  against  a  minor,  he  may  go  into  evi- 
dence to  shew  that  he  had  all  the  clothes  which 
were  suitable  to  his  estate  and  degree  from  other 
tailors  ;  and  if  he  in  fact  had  such  clothes  from 
them,  it  makes  no  difference  that  he  has  not  paid 
for  them,  or  even  that  he  has  successfully  de- 
fended an  action  brought  by  one  of  them  to  re- 
cover the  price  of  the  clothes  supplied  by  him. 

lb. 

Regimentals  furnished  to  an  infant  who  was  a 
member  of  a  volunteer  corps  are  necessaries. 
CoatM  V.  Wilson,  5  Esp.  162. 

A  captain  in  the  army,  who  is  an  infant,  is 
liable  to  pay  for  a  livery  ordered  for  his  servant 
as  necessaries,  but  not  for  cockades  ordered  for 
the  soldiers  of  his  company.  Hands  v.  Slaney^  8 
T.  R.  678. 

If  proper  clothes  are  supplied  to  an  infant  by 
his  father,  any  others  furnished  in  addition  can- 
not be  considered  as  necessaries.  Cook  v.  Denton, 
3  C.  &  P.  114. 

Dinners  and  Confectionery.]— ^Dinners,  game, 
poultry,  suppers,  ices,  soda-water,  fruits  and 
confectionery  are  not  prim&  facie  necessaries ; 
and  the  judge  should  so  direct  the  jury,  if  no  ex- 
planation shewing  their  necessity  is  given.  If 
any  special  circumstances  are  shewn,  then  the 
jury  must  decide  whether  the  articles  were  ne- 
cessaries or  not.  Wluirton  v.  Mackenzie,  5  Q.  B. 
606  ;  D.  &  M.  545  ;  8  Jui-.  466  ;  13  L.  J.,  Q.  B. 

130. 

Dinners,  confectionery  or  fruit,  supplied  to  an 
undergraduate  in  the  university,  having  lodgings 
in  the  town,  are  not  prim&  facie  necessaries :  and 
in  &n  action  brought  against  him  for  such  articles, 
no  special  circumstances  being  shewn,  the  court 


directed  a  nonsuit  to  be  entered.    Brooker  v. 
^ott,  11  M.  &  W.  67. 

Cigars  and  Tobaceo.]— Cigars  and  tobacco  can- 
not, under  ordinary  circumstances,  and  in  the 
absence  of  evidence  of  any  special  circumstances 
rendering  them  necessary  medicinally  or  other- 
wise, be  considered  necessaries  for  an  in&nt. 
Bryant  v.  Richardson,  12  Jur..  N.  S.  300 ;  14 
L.  T.  24  ;  14  W.  R.  401. 

Carriages  and  Horses.]— An  infant,  who  was 
sole  manager  of  a  farm  belonging  to  his  father, 
and  had  some  expectations,  bought  on  credit  from 
the  plaintiff  one  pair  of  spurs,  a  suit  of  best-made 
kersey  horse  clothing,  a  breastplate,  set  of  best 
plated  harness,  &c  At  the  trial  a  verdict  was 
round  for  the  plaintiff,  but  leave  was  given  to 
the  defendant  to  move  for  a  nonsuit  on  the 
ground  that  there  was  no  evidence  to  go  to  the 
jury  that  any  of  the  articles  were  necessaries  : — 
Held,  that  there  was  reasonable  evidence,  con- 
sidering the  position  of  the  defendant,  that  the 
goods  supplied  were  necessaries.  Hill  v.  Arhon^ 
34  L.  T.  125. 

A  tradesman  sued  an  infant  for  the  price  of  a 
hunter  worth  1602.  He  was  an  English  youth  on 
a  visit  to  a  country  hunting  gentleman  in  Ireland, 
and,  at  the  time  of  the  bargain,  he  stated  that  he 
was  a  member  of  the  Surrey  Stag  Hunt,  and 
that  he  was  accustomed  to  hunt  his  step-:fother's 
horses,  and  talked  of  being  allowed  6002.  a  year 
by  his  step-father.  The  question  whether  the 
hunter  was  a  necessary  was  left  to  the  jury,  who 
found  that  it  'was,  and  returned  a  verdict  for 
lOOZ. : — Held,  tiiat  there  was  no  evidence  which 
could  properly  be  left  to  the  jury  that  the  hunter 
was  a  necessary.  Shrine  v.  Gordon,  9  Ir.  R., 
C.  L.  479. 

An  apprentice  of  a  chemist,  who  was  entitled 
to  some  property  when  of  age,  bought  a  horse 
when  nearly  of  age.  He  had  been  advised  by  a 
medical  man  to  take  exercise  on  horseback. 
The  jury  found  that  the  horse  was  a  necessary. 
The  ceurt  refused  a  new  trial.  Hart  v.  Prater, 
1  Jur.  623. 

A  minor  held  a  commission  in  the  army,  but 
sold  it  by  reason  of  not  having  sufficient  fortune 
to  hold  ic.  His  father  was  a  beneficed  clergyman, 
who  paid  various  sums  for  him  during  his 
minority,  and  gave  him  a  further  sum  of  1,600Z. 
when  he  attained  twenty-one : — Held,  that  a 
stanhope  was  not  necessary  for  him  whHe  a 
minor,  as  being  suitable  to  his  state  and  degree. 
Charters  v.  Bayntun,  7  C.  &  P.  52. 

Presentation  Goblet.]— A  silver  goblet  for  pre- 
sentation to  a  friend  at  whose  house  an  infant 
was  staying,  is  not  a  necessary.  Ryder  v.  Womb- 
tcell,  3  L.  R,  Ex.  90 ;  37  L.  J.,  Ex.  47  ;  17  L.  T. 
609  ;  16  W.  R.  616. 

Betting  Books.]— Betting  books  are  not  ne- 
cessaries.   Jenner  v.  Walker,  19  L.  T.  398. 

Watch.] — A  lieutenant  in  the  royal  navy  who 
is  under  twenty-one  is  not  answerable  for  the 
price  of  a  chronometer.  Berolles  v.  Ramsay, 
Holt,  77. 

Marriage  Settlement.] — A  settlement  which 
affords  a  provision  to  an  infant,  who  on  her 
marriage  has  no  other  certain  provision,  is  a 
necessary.    Hdps  v.  Clayton,  17  C.  B.,  N.  S.  563  ; 
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34  L.  J.,  C.  P.  1  ;  10  Jur.,  N.  S.  1184  ;  ]1  L.  T. 
476  ;  13  W.  B.  161. 

ProMnta  to  Future  Wife.] — Semble,  that  pre- 
sents to  a  bride  who  eventually  becomes  the 
infant's  wife,  are  necessaries.  Jenner  v.  Walker^ 
19  L.  T.  398. 

Hiubaad's  Funeral  Expenses.] — So  an  infant 
widow  is  liable  to  pay  for  her  deceased  husband's 
funeral  expenses.  Chappie  v.  Cooper^  13  M.  & 
W.  262  ;  13  L.  J.,  Ex.  286. 

Money  Lent  or  Paid.] — An  infant  is  not  liable 
for  money  lent  to  supply  himself  with  neces- 
saries. Probart  v.  Knouth^  2  Esp.  472,  n.  See 
aUo  1  Salk.  279. 

Money  advanced  to  place  out  an  infant  appren- 
tice is  not  recoverable  on  a  promise  by  the  infant 
to  repay,  as  not  being  for  necessaries.  Smith  v. 
Oibsoji,  Peake's  Add.  Cas.  62. 

Money  advanced  to  an  infant  to  procure  him 
liberation  from  arrest,  which  was  for  necessaries, 
or  where  he  was  in  execution,  may  be  recovered ; 
bat  to  entitle  the  plaintiff  to  recover  he  must  shew 
the  real  transaction,  and  that  the  moaey  was  ad- 
vanced under  such  cireumstances.  Clarke  v. 
Ze^lUf  6  Esp.  38. 

Payments  made  to  an  infant  on  account  of 
wages  due  to  her  to  purehase  necessaries  are 
valid  payments.   Hedgley  v.  Holt^  4  C.  &  P.  104. 

Sepreeentation  as  to  Full  Age.] — ^In  an 

action  on  foot  of  promissory  notes  bearing  in- 
terest, one  of  the  makers  of  the  notes  pl^ided 
infancy.  Reply — 1st.  That  the  consideration 
for  the  notes  consisted  of  money  lent  for  the 
purpose  of  being  applied,  and  afterwards,  in 
fact,  expended,  in  necessaries  for  such  defendant ; 
2nd.  That  at  the  time  of  the  loan,  and  of  the 
making  of  the  notes,  the  defendant  fraudulently 
represented  himself  to  be  of  fall  age,  and 
therefore  induced  the  plaintiff  to  advance  the 
money: — Held,  on  demurrer,  that  both  replies 
were  bad.   Bateman  v.  Kingtton,  6  L.  R.,  Ir.  328. 

b.  Inability  of  Parent. 

Authority  of  Infant  to  Contract  mnit  be 
Shewn.] — A  father  is  not  liable  to  pay  for  clothes 
furnished  to  his  son  though  under  age,  without 
some  proof  of  a  contract  on  his  part  either  ex- 
press or  implied.  Blackbttm  v.  Mackey,  1  C. 
&  P.  1  ;  S.  P.,  Flack  v.  Tollemache,  1  C.  &  P.  5. 

The  moral  obligation  which  a  father  is  under 
to  provide  for  his  child,  imposes  on  him  no  lia- 
bility to  pay  the  debts  incurred  by  that  child ; 
and  he  is  not  so  liable,  unless  he  has  given  the 
child  authority  to  incur  them,  or  has  contracted 
to  pay  them.  Mortimer  v.  Wi-ight,  6  M.  &  W. 
482 ;  4  Jur.  466. 

An  infant  of  twenty  years  of  age  lodged  for 
some  time  with  the  plaintiff,  during  a  part  of 
which  he  had  earned  wages  and  paid  for  his  board. 
He  afterwards  fell  ill,  and  was  unable  to  pay  for 
the  necessaries  with  which  the  plaintiff  continued 
to  supply  him.  The  plaintiff  applied  to  his  father 
for  money,  who  wrote  in  answer,  that  he  could  not 
advance  any  at  that  tiine,  but  his  son  would  come 
into  possession  of  money  in  the  following  month, 
when  he  would  be  twenty-one,  and  would  then  be 
able  to  pay  what  he  owed  the  plaintiff  himself : — 
Held,  that  this  letter  was  no  admission  of  a  lia- 
bility in  the  father.    Ih^ 


To  charge  a  &ther  with  the  amount  of  clothes 
supplied  to  his  son,  it  is  essential  that  the  clothes 
should  have  been  supplied  with  the  assent  or  by 
the  authority  of  his  &ither ;  and  the  father  is  the 
person  to  judge  what  is  proper  for  his  son.  Rolfe 
V.  Abbott  J  6  C.  &  P.  286. 

No  one  is  bound  to  pay  another  for  main- 
taining his  children,  either  legitimate  or  illegi- 
timate, except  he  has  entered  into  some  con- 
tract to  do  so.  Seaborne  v.  Maddy,  9  C.  &  P. 
497. 

Every  man  is  to  maintain  his  own  children  as 
he  himself  shall  think  proper  ;  and  it  requires  a 
contract  to  enable  another  person  to  do  so,  and 
charge  him  for  it.    lb. 

Where  a  minor  orders  articles  which  are  neces- 
sary and  suitable  to  his  situation  In  Ufe,  it  is  a 
question  for  the  jury,  under  all  the  cireumstances 
of  the  case,  whether  they  can  infer  an  authority 
given  to  that  effect  by  the  father.  Baker  v. 
Keen,  2  Stark.  601. 

And  no  such  contract  will  be  implied,  when 
the  father  has  allowed  the  son  a  sufficiently 
reasonable  sum  for  his  expenses.  Crantz  v.  6Ulj 
2  Esp.  471. 

Also,  if  a  tradesman  colludes  with  an  infant, 
and  furnishes  him  with  clothes  to  an  extravagant 
degree,  he  cannot  recover  his  demand  from  his 
father.    Simpson  v.  Robertson,  1  Esp.  17. 

Where  a  father  has  seen  his  son  (a  boy  of  four- 
teen) wearing  a  suit  of  clothes,  it  is  a  question 
for  the  jury  whether  he  authorized  the  purehase 
of  them.  Law  v.  Wilkins,  1  N.  &  P.  697  ;  6  A. 
&  E.  718  ;  W.,  W.  &  D.  236. 

The  mere  moral  obligation  on  a  parent  to 
maintain  his  child  affords  no  legal  inference  of  a 
promise  to  pay  a  debt  contracted  by  him,  even 
for  necessaries.  Shelton  v.  Sprinaett,  11  C.  B. 
462. 

The  defendant's  son,  a  youth  about  seventeen  or 
eighteen,  in  his  employ,  caused  a  servant,  whom 
he  suspected  of  obtaining  money  from  him  by  false 
pretences,  to  be  apprehended,  and  taken  before  a 
magistrate,  who  remanded  him,  but  ultimately 
discharged  him.  After  the  remand  the  son  told 
his  father  what  he  had  done,  the  latter  did  not 

Erohibit  his  son  from  proceeding  in  the  matter, 
ut  said,  that  as  he  (the  son)  had  begun  it,  he 
would  not  interfere : — Held,  no  evidence  for  a 
jury,  of  either  previous  authority  or  subsequent 
ratification  by  the  father.  Moon  v.  TowerSf  8  C. 
B.,  N.  S.  611. 

A  tailor  having  furnished  goods  to  the  defen- 
dant's son  (an  in&nt),  while  at  Addiscombe,  the 
defendant  repudiating  all  liability  on  his  part, 
on  the  ground  that  the  goods  were  not  necessaries, 
wrote  to  the  plaintiff,  as  follows  : — "  Should  you 
think  fit  to  keep  entirely  from  him,  by  yourself  or 
agent,  and  not  trust  him  any  further  sum,  or 
molest  him  in  any  way,  and  he  does  not  through 
your  influence,  introduction,  or  advice,  contract 
any  further  debt,  1  will  pay  you  one  moiety  and 
try  to  provide  the  means  for  him  to  pay  the  other. 
If  you  do  not  at  once  agree  to  this,  you  are  open 
to  take  any  step  you  may  think  proper ;  but  in 
case  you  do,  I  wish  to  hiave  the  account  sent  to 
him  here,  per  return  of  post."  The  plaintiff  sent 
the  account,  but  did  not  in  terms  accept  the 
proposal  contained  in  the  letter,  though  he  did 
not  in  fact  molest  the  son,  and  some  months  after- 
wards he  caused  his  attorney  to  write  to  the  de- 
fendant, intimating  his  willingness  to  accept  from 
him  one-half  of  his  claim,  but  reserving  to  him- 
self his  rights  against  his  son  for  the  remaining 
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half : — Held,  that  these  letters  did  not  constitute 
such  an  agreement  as  to  entitle  the  plainiff  to  sue 
the  father  for  the  moiety  of  the  account.  Andrews 
V.  Garrett,  6  C.  B.,  N.  S.  262. 

Where  Father  Deserte  Infant.]  —  Quaere, 
whether  a  father  deserting  his  infant  child  is 
liable  to  a  party  who  supplies  the  child  with 
necessaries,  no  ^rther  proof  of  contract  being 
given.  No  such  action  can  be  maintained,  S 
the  father  had  reasonable  ground  to  suppose  that 
the  child  was  provided  for.  Urmston  v.  New- 
eomen,  4  A.  &£.  899  ;  6  N.  &  M.  454. 

2.  As  TO  OTHEB  Contracts. 

When  for  Infant's  Benefit.] — If  an  agreement 
made  by  an  infant  is  for  his  benefit  at  the  time, 
it  will  bind  him.  Maddon  d.  Baker  v.  White,  2 
T.  R.  169  ;  2  Esp.  630. 

A  contract  by  an  infant  binding  him  to  serve 
during  a  certain  time  for  wages,  but  enabling  the 
master  to  stop  the  work  whenever  he  chooses,  and 
to  retain  the  wages  during  stoppage,  is  wholly 
void,  as  not  being  beneficial  to  the  infant.  Meg. 
v.  Lard,  12  Q.  B.  757  ;  3  New  Seas.  Cas.  246  ;  17 
L.  J.,  M.  C,  181  ;  12  Jur.  1001. 

Infant  cannot  reeoyer  Money  paid  by  him.}— 

Though  an  infaht  who  has  entered  into  a  con- 
tract cannot  be  compelled  to  complete  it,  yet  he 
cannot  maintain  an  action  to  recover  back  a  de- 
posit. Wilson  V.  Kearse,  Peake^s  Add.  Cas.  196. 
If  an  infant  pays  money  without  a  valuable 
consideration,  he  cannot  recover  it  back,  and 
therefore,  where  A.  during  his  infancy  paid  a 
sum  to  B.  as  a  premium  for  a  lease,  which  he 
avoided  after  he  became  of  age,  and  received  no 
benefit  from  the  occupation  &om  that  period  : — 
Held,  that  he  was  not  entitled  to  recover. 
Holmes  v.  Blogg,  2  Moore,  552. 

Sale.] — Semble,  that  a  contract  of  sale  by  an 
infant  is  absolutely  void,  and  is  no  answer  to  an 
action  of  trover  subsequently  brought  by  him  to 
recover  the  value  of  the  goods.  Latt  v.  Booths 
3  C.  &  K.  292. 

A.  sold  goods  to  an  infant  and  delivered  them 
to  B.  for  the  purpose  of  being  worked  up  by  him 
for  the  vendee.  The  vendee  afterwards,  and  after 
a  portion  of  the  goods  had  been  used  in  perform- 
ance of  the  work,  went  with  A.  to  B.'sshop,  and 
desired  that  the  remainder  might  be  returned  to 
A.  B.  thereupon  said,  "  I  will  return  them  or  pay 
for  them,"  at  a  price  then  agreed  upon  : — Held, 
that  it  was  competent  to  A.  thus  to  rescind  the 
contract  without  writing,  and  that  supposing 
the  agreement  so  to  do  was  one  which  the  infant 
himself  might  have  repudiated,  it  was  not  com- 
petent to  B.  to  object  that  the  rescission  was  void, 
as  not  being  for  the  infant's  benefit.  Douglas  v. 
Watson,  17  C.  B.  685. 

Wages.] — Infancy  is  no  answer  to  a  claim  for 
wages  accruing  due  after  majority  has  been  at- 
tained, although  on  a  contract  of  hiring  origi- 
nally  made  under  age.  Thomas  v.  Waldo,  1 
P.  &  F.  173. 

Bond.] — An  infant  can  on  no  account  bind 
himself  in  a  bond  with  a  penalty  conditioned 
for  payment  of  interest  as  well  as  principal. 
Fhh^r  V.  Mowbray,  8  East,  330  ;  S,  P.,  Baylis  v. 
Bincly,  3  M.  &  S.  477. 


Deed  forBepaym^it  for  Veoessaries.]— Adeed 
by  an  infant  to  secure  the  repayment  of  money 
advanced  for  necessaries  is  voidable.  Martin  v. 
Gale,  4  Ch.  D.  428  ;  46  L.  J.,  Ch.  84  ;  36  L.  T. 
357  ;  25  W.  R.  406. 

When  the  plaintiff  had  advanced  money  to  an 
infant  partly  in  order  to  pay  for  necessaries,  and 
he  had  by  deed  assigned  to  the  plaintiff  his  rever- 
sionary interest  as  a  security,  in  an  action  against 
the  infant  on  his  attaining  twenty-one,  for  an 
account  of  moneys  advanced  to  him  and  expended 
on  necessaries,  and  for  repayment,  and  also  claim- 
ing that  the  same  might  be  declared  to  be  a  charge 
on  his  reversionary  interest : — Held,  that,  though 
the  plaintiff  was  entitled  to  an  account  and  an 
order  for  repayment,  the  deed  was  not  binding 
on  the  infant,  and  the  security  could  not  be  en- 
forced,   lb. 

Bill  of  Exchange.] — It  seems  that  an  infant 
may  give  a  bill  of  exchange  or  a  promissory  note 
to  a  creditor  for  necessaries,  the  same  not  being 
made  payable  to  order,  or  negotiable.   An^n.  MS. 

Joint  Contracts.] — The  several  covenant  of 
one  grantor  of  an  annuity  is  not  avoided  by  the 
infancy  of  another  who  grants  in  the  same  deed. 
Haw  V.  Ogle,  4  Taunt.  10. 

If  one  of  two  partners  is  an  infant,  the  holder 
of  a  bill  of  exchange  accepted  by  both  partners, 
may  declare  on  it  as  accepted  by  the  adult  only 
in  the  names  of  both;  and  if  the  defendant 
pleads  in  abatement  that  the  other  partner  ought 
also  to  be  sued,  the  plaintiff  may  reply  his  in- 
fancy, and  it  is  no  departure.  Burgess  v.  Merrill, 
4  Taunt.  468. 

A  plea  in  abatement  that  the  defendant  made 
the  promise  jointly  with  another  is  supported  by 
evidence  that  the  promise  was  made  by  the  de- 
fendant jointly  with  an  in&mt:  it  is  for  the 
plaintiff  to  plead  and  prove  that  the  Infant  has> 
avoided  his  promise,  if  he  would  reduce  the  joint 
to  a  sole  contract.  Gibbs  v.  Merrill,  3  Taunt. 
307. 

Where  a  plaintiff  declares  on  a  joint  contract, 
and  one  defendant  pleads  infancy,  the  plaintiff 
cannot  enter  a  nolle  prosequi  and  proceed  against 
the  other  in  that  action,  but  should  commence  a 
new  action  against  the  adult  only.  Cfuindler  v. 
Parkes,  3  Esp.  76  ;  S.  P.,[Jaffray  v.  Frebain,  6 
Esp.  47. 

In  an  action  on  contract  against  two,  one 
pleaded  never  indebted,  and  the  other  never  in- 
debted and  infancy,  and  the  plaintiff  took  issue 
upon  the  other  pleas,  but  to  the  plea  of  infancy 
entered  a  nolle  prosequi  against  him  who  had 
pleaded  it: — Held,  that  the  plaintiff,  having 
thereby  admitted  upon  the  record  that  there 
never  was  any  joint  binding  contract,  could  not 
recover  against  either.  Boyle  v.  Webster,  17 
Q.  B.,  960  ;  21  L.  J.,  Q.  B.  202  ;  16  Jur.  683. 

Trading  Contract.]— An  infant,  who  has  been 
dealt  with  as  a  trader,  is  not  consequently  liable 
in  respect  of  a  trade  debt.  Miller  v.  Blankley, 
38  L.  T.  627. 

The  trading  contract  of  an  infant  is  not  void, 
but  he  may  inforce  it  at  his  election.  Bruce  v. 
Warwick,  6  Taunt.  118  ;  2  M.  &  S.  205. 

A  plaintiff  may  recover  back  a  sum  which, 
while  an  infant,  he  paid  in  advance  towards  the 
purchase  of  a  share  m  the  defendant's  trade,  to 
be  retained  by  the  defendant  as  a  forfeiture,  if 
he  failed  to  fulfil  an  agreement  to  enter  into 


449 


INFAN  T— Contracts. 


450 


partnership  with  the  defendant.  Corp  v.  Over- 
ton, 10  Bing.  252  ;  3  M.  &  Scott,  738. 

Where  an  infant  carries  on  a  trade,  an  action 
is  not  maintainable  i^gainst  him  for  work  done 
for  him  in  the  course  of  that  trade,  which  he 
so  carries  on  on  his  own  account,  and  whereby 
he  gains  his  living.    Dilk  v.  KeigUley,  2  Esp.  480. 

An  infant  pai(^  by  means  of  borrowed  money, 
a  premium  on  entering  into  a  partnership,  and 
before  he  became  of  age  disaffirmed  the  con- 
tract : — Held,  that  he  could  not  have  recovered 
back  the  premium  had  his  partners  remained 
solvent,  and  therefore  could  not  prove  for  it 
under  their  bankruptcy.  Taylor^  JSx  parte,  8 
De  a.,  M.  &  G.  254 ;  25  L.  J.,  Bk.  35  ;  2  Jnr., 
N.  S.  220. 

Semble,  that  there  is  no  distinction  between  a 
trade  carried  on  by  a  minor  and  his  occupation 
in  a  manual  employment,  and  that  he  is  not 
liable  for  the  rent  of  a  house  taken  for  either 
purpose.    Linoe  v.  Gr\ffith»,  infra. 

An  infant  held  himself  out  to  the  world  as 
being  in  partnership  with  S.,  and  continued  to 
act  as  such  till  within  a  short  period  of  his 
coming  of  age,  but  there  was  no  proof  of  his 
doing  any  act  as  a  partner  after  twenty-one  : — 
Held,  that  it  was  his  duty  to  give  notice  of  Ms 
disaffirmance  of  the  partnership  on  his  arriving 
at  age ;  and,  as  he  had  neglected  to  do  so,  that 
he  was  responsible  to  persons  who  had  trusted 
S.  with  goods  subsequently  to  the  infant's 
attaining  twenty-one,  on  the  credit  of  the 
partnership.     Ooode  v.  Ifarrison,  5  B.  &  A.  147. 

VeoesiarieB.] — ^An  acti<m  may  be  main- 


tained against  an  infant  to  recover  the  amount 
of  such  goods  supplied  to  him  to  trade  with,  as 
were  consumed  as  necessaries  in  his  own  family. 
TurhevUle  v.  Whitehoute,  1  C.  &  P.  94  ;  12  Price, 
692. 

When  an  infant  rented  a  house,  and  exercised 
his  calling  therein  as  a  barber  : — Held,  that  it 
was  properly  left  to  the  jury  to  decide  whether 
H  came  .within  the  term  of  necessaries.  Lowe  v. 
(Mffitkg,  1  Scott,  458 ;  1  Hodges,  30. 

ApprentioMhip.] — By  un  indenture  an  infant, 
with  the  consent  of  his  father,  bound  himself 
apprentice  to  a  tradesman,  '*his  executors  and 
administrators,  such  executors  or  administrators 
carrying  on  the  same  trade  or  business,  and  in 
the  town  of  W.,"  and  with  him  and  them  to 
serve  for  the  term  of  seven  years;  and  the 
master,  in  consideration  of  the  service  of  the 
apprentice,  covenanted  to  teach  and  instruct 
him,  or  cause  him  to  be  taught  and  instructed 
during  the  term : — Held,  that,  upon  the  death 
of  the  master,  the  apprentice  was  oound  to  serve 
his  widow,  who  was  his  executrix,  whilst  she 
carried  on  the  same  business  in  the  same  town, 
and  that  she  was  bound  to  teach  the  apprentice. 
Cooper  V.  Simmonds,  7  H.  &  N.  707  :  31  L.  J., 
M.  C.  138  ;  8  Jur.,  N.  S.  81 ;  5  L.  T.  712  •  10  W.  R. 
207. 

XTnder  Smplojrert  and  Workmen's  Act.]— Under 
the  Employers  and  Workmen's  Act,  1875  (38  &  39 
Yict.  c.  90),  which  enables  a  dispute  between  an 
employer  and  workman  to  be  heard  and  deter- 
mined by  a  court  of  summary  jurisdiction,  an 
agreement,  by  which  an  infant  undertakes  to 
serve  an  iron  shipbuilder  and  boilermaker,  as 
plater  and  rivetter  for  a  term  of*  five  years  at 
weekly  wages,  with  a  proviso  that  should  the 
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employers  cease  to  carry  on  their  business,  or 
find  it  necessary  to  reduce  the  operations  of  their 
works,  either  temporarily  or  permanently,  from 
their  being  unable  to  obtain  materials,  or  in  con- 
sequence of  any  accident,  or  in  consequence  of 
stxikes  or  combinations  of  workmen,  or  from  any 
cause  over  which  they  should  not  have  any  con- 
trol, they  shall  have  power  to  terminate  the 
ao^ement,  and  dischaige  the  infant  upon  giving 
him  fourteen  days'  notice,  is  not  void  on  the  face 
of  it  so  as  to  prevent  it  from  being  enforced 
against  him  according  to  the  act ;  the  question, 
whether  the  provision  is  or  is  not  inequitable  as 
regards  the  infant,  depending  upon  whether  it 
was  at  the  time  of  the  agreement  common  to 
labour  contracts,  or  was  in  the  then  condition  of 
trade  such  as  the  master  was  reasonably  justifi^ 
in  imposing  as  protection  to  himself,  and  also 
upon  whether  the  wages  wero  a  fair  compensa- 
tion for  the  services  of  the  infant.  Leslie  v. 
FUzpatriek,  3  Q.  B.  D.  229  ;  47  L.  J.,  M.  0.  22  ; 
37  L.  T.  461, 


Calls.] — ^A  plea  of  infancy  to  an 
action  for  railway  calls  should  allege  that  tiie 
infant  repudiated  the  contract  within  a  reason- 
able time  after  he  came  of  age.  IhihUn  and 
WielUow  Railway  Company  v.  Black,  8  Ex. 
181 ;  7  Bailw.  Gas.  434  ;  22  L.  J.,  Ex.  94. 

To  a  declaration  for  calls  charging  defendant 
as  the  holder  of  shares  under  a  railway  act,  in- 
corporated with  8  &  9  Vict.  c.  16,  it  is  no  answer 
to  plead  that  when  he  became  indebted  he  was 
an  infant,  or  that  he  is  sued  as  the  registered 
holder  of  shares  ;  that  when  he  became  so  regis- 
tered he  was  an  infant,  and  that  he  has  not  since 
he  attained  his  age  been  registered  anew,  or  rati- 
fied the  original  registration,  or  held  the  shiures, 
except  as  such  registered  holder  as  before  men- 
tioned, for  by  the  express  wording  of  the  8  &  9 
Vict.  c.  16,  an  infant  is  liable  for  caUs :  at  aU 
events,  per  Coleridge  and  Erie,  JJ.,  if  he  is  sued 
after  attaining  his  age,  and  still  holds  the  shares, 
for  such  holding  is  a  ratification.  Cork  and 
Bandon  Railway  Company  v.  Cazenove,  10  Q.  B. 
935;  llJur:802. 

Action  for  calls  on  railway  shares ;  plea,  that 
the  defendant  became  the  holder  of  the  shares 
by  reason  of  his  having  contracted  and  subscribe 
for  tiiem,  and  not  otherwise,  and  that  at  the  time 
of  his  contracting  and  subscribing,  and  also  at 
the  time  of  making  the  calls,  he  was  an  infant ; 
that  while  he  was  an  infant  he  repudiated  the 
contract  and  subscription,  and  gave  notice  to  the 
company  that  he  held  the  shares  at  their  disposal : 
— Held,  a  good  primft  facie  bar,  and  that  if  the 
defendant,  after  he  became  of  age,  disaffirmed 
his  repudiation,  or  if  he  became  liable  by  enjoy- 
fiient  of  the  profits,  those  facts  should  have  been 
replied.  Newry  and  Ennikkillen  Railway  Com- 
pany v.  Coombe,  3  Ex.  565 ;  5  Railw.  Cfts.  638  ; 
18  L.  J.,  Ex.  325. 

To  an  action  for  calls  the  defendant  pleaded, 
that  at  the  time  of  making  the  calls  he  was  an 
infant ;  also,  that  at  the  time  of  his  becoming 
the  holder  of  the  shares  in  respect  of  which  the 
calls  were  made  he  was  an  infant : — ^Held,  that 
the  pleas  were  bad,  as  they  did  not  shew  that 
the  def^dant  was  a  shareholder  by  contract, 
and  had  avoided  it.  Leeds  and  Thirek  Railway 
Company  v.  Feamley,  5  Bailw.  Gas.  644 ;  7  D.  £ 
L.  68  ;  4  Ex.  26  ;  18  L.  J.,  Ex.  330. 

Action  for  calls  ;  plea,  that,  at  the  time  when 
the  defendant  first  became  the  holder  of  the 
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shares,  and  at  the  time  of  his  making  the  con- 
tracts by  yirtae  of  which  the  debts,  causes  of 
action  and  liabilities  accraed  to  the  company, 
and  were  incurred  by  the  defendant,  and  at  the 
time  of  his  making  and  entering  into  the  con- 
tracts by  virtue  of  which  the  company  claimed  to 
be  entitled  by  law  to  make  the  call  upon  the  de- 
fendant, he  was  an  infant.  Replication,  that 
the  defendant,  at  the  time  when  he  first  became 
the  holder  of  the  shares,  and  at  the  time  of  his 
making  the  contracts  mentioned,  was  of  full  age. 
The  defendant  became  the  purchaser  of  tiie 
shares  whilst  he  was  an  infajit,  but  the  call  was 
made  after  he  attained  his  full  age  : — Held,  that 
the  term  "contract"  meant  the  contract  by 
which  the  defendant  became  a  shareholder,  and 
that  the  plea  was  proved.  Birkenhead^  Lan- 
eashire^and  Chetter  Junction  Railway  Company 
▼.  packer,  6  RaUw.  Cas.  664 ;  5  Ex,  121  ;  19 
L.  J.,  Ex.  207  ;  14  Jur.  297. 

Where  there  is  nothing  but  the  simple  fact  of 
infancy  pleaded  to  an  action  for  calls  against  a 
purchaser  who  has  been  registered,  and  thereby 
become  a  shareholder  in  a  subject  of  permanent 
character,  the  interest  continuing  to  hie  vested  in 
the  infant,  the  plea  is  insufficient.    Ih, 

Under  the  Ck)mpanie8  Clauses  Act,  8  &  9  Vict. 
c.  16,  an  infant  shareholder  is  not  absolutely 
bound,  but  he  is  in  the  same  situation  as  an  in- 
fant acquiring  real  estate  or  any  other  permanent 
interest ;  he  is  not  deprived  of  the  right  which 
the  law  gives  every  infant  of  waiving  and  dis- 
agreeing to  a  purchase  which  he  has  xnade ;  and 
if  he  waives  it,  the  estate  acquired  by  the  pur- 
chase is  at  an  end,  and  with  it  his  liability  to 
pay  calls,  though  the  avoidance  may  not  have 
taken  place  till  the  call  was  due.  North-  Western 
Railway  Company  v.  AfJfichaelf  6  Bailw.  Cas. 
618  ;  5  Ex.  114  ;  20  L.  J.,  Ex.  97  ;  15  Jur.  132. 

On  an  Aoeount  stated.] — ^The  statement  of  an 
account  by  an  infant  is  not  binding  on  him. 
Hedgley  v.  Bolt,  4  C.  &  P.  104. 

And  an  action  on  an  account  stated  does  not 
lie  against  an  infant.  Trueman  v.  Hurst,  1 
T.  R.  40. 

Even  though  the  items  are  for  necessaries. 
Bartlett  v.  Emery,  1  T.  R.  42,  n. 

An  account  stated  by  an  infant  is  not  evidence 
against  him  after  he  becomes  of  age,  even  to 
shew  that  he  has  been  supplied  with  clothes  and 
other  necessaries,  as  stated  in  the  account. 
Ingledew  v.  Douglas,  2  Stark.  36. 

But  an  account  stated  by  an  infant  is  not  ab- 
solutely void,  but  voidable  only,  and  may  there- 
fore be  ratified  by  him  after  he  comes  of  age. 
Williams  v.  Moore,  11  M.  &  W.  256  ;  2  D.,  N.  S. 
993 ;  12  L.  J.,  Ex.  253 ;  7  Jur.  817.  See  now 
Infants  ReUef  Act,  1874. 

Besoisaion  of  Agreement  for  Partnership.] — 

The  plaintiff,  during  infancy,  agreed  with  the 
defendant  in  writing  to  buy  one-half  share  of  a 
public-house  business  of  the  defendant,  agreeing 
to  pay  an  instalment  of  the  purchase-money  at 
once,  and  the  balance  at  a  future  uncertain  time, 
the  defendant  to  provide  board  and  lodging  for 
the  plaintiff  and  his  wife,  and  the  plaintiff  not 
to  receive  any  fruits  of  the  partnership  until  the 
balance  should  be  paid.  The  plaintiff  paid  an 
instalment  of  the  purchase-money,  and  went 
with  his  wife  to  board  and  lodge  with  the  defen- 
dant, and  shared  the  management  of  the  business, 
but  ai terwards,  and  before  his  majority,  rescinded 


the  agreement : — litiA,  that  the  i>laintiff  might, 
as  money  had  and  received  to  his  use,  recover 
back  the  instalment  paid  under  the  agreement, 
less  the  amount  expended  by  the  defendant  in 
providing  board  and  lodging  for  the  plaintiff  and 
his  wife.    Everett  v.  WHkirts,  29  L.  T.  846. 

Of  Marriage.] — An  infant  is  not  liable  to  an 
action  for  breacn  of  promise  of  marriage.  Hale 
V.  Ruthten,  20  L.  T.  404. 

See  also  eases  under  Ratification,  po*t. 

Deeds.] — ^A  deed  which  takes  effect  by  de- 
livery, and  is  executed  by  an  infant,  is  voidable 
only,  and  not  void  ;  and  touchy.  Parsons  (3  Burr. 
1794)  is  sound  law.  A  voidable  deed  is  valid 
until  some  act  is  done  to  avoid  it ;  and  it  lies 
upon  those  who  claim  in  opposition  to  the  deed 
to  shew  that  such  act  has  been  done.  Allen  v. 
Allen,  2  Dru.  &  W.  307  ;  1  C.  &  L.  427  (Irish). 

Conyeyanoa  by— Repudiation  after  Age— Deed 
▼old  ab  initio.] — In  1840  I.,  who  was  tenant  in 
tail  in  remainder  of  certain  lands,  and  was  sup- 
posed to  be  of  full  age,  agreed  with  his  father, 
T.,  for  a  resettlement,  under  which  I.  was  to 
b^ome  tenant  for  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  with  re- 
mainders over  in  favour  of  T.*s  other  children, 
and  with  the  ultimate  remainder  to  T.  in  fee,  in 
consideration  of  T.'s  bringing  into  the  new  set- 
tlement lands  of  which  he  was  owner  in  fee,  and 
deeds  were  executed  accordingly.  I.  discovered 
in  1850,  for  the  first  time,  that  he  was  in  fact 
under  age  at  the  date  of  the  resettlement,  which 
he  thereupon  repudiated,  and  in  1852  T.  made  a 
new  settlement  for  value  of  his  own  lands: — 
Held,  that  by  I.'s  repudiation,  the  resettlement 
of  his  lands  in  1840  was  rendered  void  ab 
initio,  and  the  consideration  for  the  settlement 
then  made  by  T.  having  thus  failed,  T.'s  lands 
were  thereby  wholly  liberated  from  the  resettle- 
ment of  1840,  so  as  to  enable  him  to  give  a  good 
title  to  the  grantees  of  1852.  Paget  v.  Paaet,  11 
L.  R.,  Ir.  26— C.  A.    Reversing  9  L.  R.,  Ir.  128. 


of  Tmsteoi — ^Seftisal  of  Court 
to  order  Sale.] — Two  trustees  having  power  to 
sell  the  freehold  property  of  an  infant  at  the  re- 
quest of  the  gu&rdians,  and  one  trustee  having 
declined  upon  such  request  to  exercise  the 
power  of  sue,  the  court  refused  to  control  the 
discretion  of  the  trustees  by  ordering  them  to  sell 
^e  estate — ^there  being  no  absolute  necessity  for 
raising  money  and  the  existing  income  being 
sufficient  to  keep  down  the  charges  upon  the 
estate — notwithstanding  that  the  effect  of  the 
sale  would  be  to  increase  very  considerably  the 
income  of  the  property.  Camden  (^Marquis)  v. 
Murray,  16  Ch.  D.  161 ;  50  L.  J.,  Ch.  282  ;  43 
L.  T.  661  ;  29  W.  R.  190. 

Mortgages.] — The  conveyance  of  an  infant 
mortgagee  is  binding,  and  cannot  be  avoided  by 
entry  during  the  infancy.  Zouch  d.  Abbott  y. 
Parsons,  3  Burr.  1794  ;  1  W.  Bl.  575. 

An  infant  charged  his  reversionary  interest  in 
a  fund  with  payment  of  a  sum  lent  to  him  upon 
his  promissory  note,  and  executed  a  statutory 
declaration  stating  (untruly)  that  he  was  then 
of  full  age.  After  attaining  twenty-one,  he 
mortgaged  his  interest  in  the  fund  for  an  amount 
exce^ing  what  was  ultimately  available  with- 
out disclosing  the  feet  of  the  prior  charge : — 
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Held,  that  the  charge  given  by  the  in&nt  during 
his  infancy  and  incapacity  to  contract  was 
avoided  by  the  snbsequent  mortgage  executed 
by  him,  when  of  fall  age  and  capable  of  con- 
tracting, to  a  mortgagee  without  notice.  Inman 
r.  Inman,  15  L.  R.,  Eq.  260  ;  21  W.  R.  433. 

Bale  of  Bevertion.] — ^When  in  an  administra- 
tion suit  an  order  has  been  made  by  the  court 
for  the  sale  of  an  infant*s  rerersion  in  personal 
property,  and  the  sale  has  been  effected  subject 
to  a  condition  that  the  jurisdiction  of  the  court 
to  make  such  an  order  should  not  be  questioned, 
nor  should  any  requisition  or  objection  be  made 
on  account  thereof,  the  purchaser  cannot  be  dis- 
charged from  his  purchase  on  the  ground  t^iat 
the  court  had  no  jurisdiction  to  order  the  sale, 
but  he  is  entitled  to  a  declaration  on  the  face  of 
the  order  confirming  the  sale  that  allparties  to 
the  suit  are  bound  by  it.  J^unn  ▼.  Hancock^  6 
L.  R.,  Ch.  860  ;  40  L.  J.,  Ch,  700  ;  25  L.  T.  469 ; 
19  W.  R.  1041. 

Leaae  to — ^Sights  of  Infant,  j — If  a  person, 
jointly  interested  with  an  infant  m  a  lease,  obtains 
a  renewal  to  himself  only,  and  the  lease  proves 
beneficial,  he  will  be  held  to  have  acted  as  trustee, 
and  the  infant  may  claim  his  share  of  the  benefit ; 
but  if  it  does  not  prove  beneficial,  he  must  take 
it  upon  himself.    Ghrace^  Ex  parte,  1  B.  &  P.  376. 

An  infant  copyholder  who  has  been  admitted 
by  the  lord  of  the  manor  to  his  copyhold,  and 
has  actually  entered  into  possession  by  his 
f^^nardian,  may  maintain  trespass  for  the  wrong- 
ful occupation  by  the  lord  of  the  land  for  a  prior 
period.  Bamett  v.  OuUdford  (^EarV),  11  Ex. 
19  ;  24  L.  J.,  Ex.  281  ;  1  Jur.,  N.  S.  1142. 

In  an  action  against  an  infant  who  has  ob- 
tained a  lease  of  a  furnished  house  on  an  implied 
representation  that  he  was  of  full  age  : — Held, 
that  the  lease  must  be  declared  void,  and  posses- 
sion given  up,  and  that  the  defendant  should  be 
restrained  by  injunction  firom  parting  with  the 
furniture  ;  but  that  he  was  not  liable  for  use  and 
occupation.  Zempriere  v.  Lange,  12  Ch.  D.  676  ; 
41  L.  T.  378  ;  27  W.  R.  879. 

Semble,  that  an  infant,  in  the  case  of  a  lease 
which  is  disadvantageous  to  him,  cannot  protect 
himself  if  he  has  tiUcen  possession  and  has  not 
disclaimed,  at  all  events  unless  he  still  continues 
a  minor.  North-  Western  Railway  Company  v. 
Jif  Michael,  6  Ex.  114  ;  20  L.  J..  Ex.  97  ;  15  Jur. 
132. 

Liability  to  Pay  Oeenpation  Sent] — 

Where  there  were  two  tenants  in  common,  one 
of  whom  was  an  infant  when  his  title  accrued, 
and  the  other  had  been  in  actual  occupation  of 
the  property  at  the  death  of  the  infantas  mother, 
the  former  tenant  in  common,  and  continued  in 
such  occupation  during  the  infancy  of  the  other  : 
— Held,  that  the  occupation  of  the  defendant  was 
an  entry  on  the  estate  of  the  infant,  and  there- 
fore that  he  was  liable  to  account  for  rents  and 
profits  under  4  Ann.  c.  16,4Llthough  he  had  not 
received  any  rent,  and  that  he  must  pay  an  occu- 
pation rent.  Patcoe  v.  Swan,  27  Beav.  608  ;  29 
L.  J.,  Ch.  169  ;  6  Jur.,  N.  S.  1235 ;  1  L.  T.  17. 

Liability  for  Bent.]— Lands  were  let  to 

an  infant  in  May,  1866.  He  possessed  and  en- 
joyed the  lands  until  the  20th  April,  1867,  when 
he,  bcinfi:  still  an  infant,  left  the  possession,  and, 
on   attaining    his    majority    (which    occurred 


shortly  afterwardsV  he  repudiated  the  contract 
of  tenancy  and  the  tenancy  under  it: — ^Held, 
that  he  was  liable  to  the  payment  of  the  rent 
which  became  due  on  the  1st  of  November,  1866. 
Blahe  v.  Concannan,  4  Ir.  R.,  C.  L.  323. 

Where  an  estate  vests  in  an  infant  by  opera- 
tion of  law,  and  he  has  not  disclaimed,  he  be- 
comes liable  for. rent,  notwithstanding  his  in- 
fancy.   Kelly  V.  Coote,  5  Ir.  C.  L.  R.  469. 

Lease  by  Infant.] — A  lease  made  by  an  inftint 
is  not  void,  but  voidable  only,  notwithstanding 
that  the  rent  reserved  is  not  the  best  obtainable. 
Slator  V.  Brady,  14  Ir.  C.  L.  R.  61. 

A  lease  by  an  infant,  so  reserving  a  rent,  is  not 
avoided  by  a  lease  of  the  same  lands,  made  to  a 
third  party  by  the  infant  upon  his  full  age.     lb. 

To  avoid  a  lease  made  by  an  infant,  under 
which  the  lessee  is  in  possession,  upon  the  lessor 
attaining  twenty-one,  some  act  of  notoriety,  viz., 
ejectment,  entry,  or  demand  of  possession,  is  re- 
quisite.   Ih. 

Where  an  m&nt  makes  a  lease,  reserving  a 
rent,  he  cannot  avoid  it  until  of  full  age.  Slator 
V.  Trimble,  14  Ir.  C.  L.  R.  342. 

The  court  has  power,  under  1 1  Geo.  4  &  1  Will.  4, 
c.  66,  to  sanction  a  building  lease  of  an  in« 
fant's  freehold  estate  when  he  is  seised  in  fee- 
simple  in  reversion  after  a  life  estate  by  tho 
curtesy  vested  in  his  father.  Letohford,  In  re, 
2  Ch.  D.  719 ;  46  L.  J.,  Ch.  530  ;  36  L.  T.  466. 

Where  tutors  dative,  appointed  by  a  Scotch 
court  as  guardians  of  an  ii^hnt,  executed  for  and 
on  his  behalf  a  tack  or  an  agreement,  inter  partes, 
for  a  lease,  whereby  a  salmon  fishery  in  Scotland 
was  demised  for  four  years,  at  a  certain  rent, 
covenanted  to  be  paid  to  the  infant : — Held,  that 
he  might  maintain  an  action  in  his  owd  name 
upon  the  agreement  to  recover  arrears  of  rent, 
though  he  was  no  party  to  the  agreement,  nor 
proved  to  be  of  full  age  at  the  time  of  action 
brought.      Carnegie  v.  Wa/ugh,  2  D.  &  R.  277. 

So,  where  rent  was  covenanted  to  be  paid  to 
the  tutors  dative,  the  infant,  or  to  any  other  per- 
son or  persons  duly  authorized  to  receive  the 
same  for  the  behoof  of  the  infant,  his  heirs  or 
assigns.    Fitzinauriee  v.  Waugh,  3  D.  &  R.  273. 


^ectm•nt  by  Infant.] — ^Where  ejectment 


has  been  brought  by  an  infant,  which  has  been 
compromised,  and  the  tenant  in  possession  has 
attorned  to  the  infant,  though  he  on  his  coming 
of  age  does  not  accept  rent  or  do  any  act  to  con- 
firm the  tenancy,  yet  as  the  former  ejectment 
was  brought  at  his  suit  and  for  his  benefit,  he 
wiU  not  be  allowed  to  consider  the  tenant  as  a 
trespasser,  and  bring  a  new  ejectment  without 
giving  notice  to  quit.  Doe  d.  Miller  v.  Noden, 
2  Esp.  630. 

Statute  of  IdmitationB — When  it  begins  to 
Bun.] — When  a  father  has  entered  upon  the 
estates  of  his  infant  children,  the  presumption 
is,  that  he  entered  as  their  guardian  and  bailiff, 
and  therefore  the  Statute  of  Limitations  does  not 
begin  to  run  against  the  children  until  they 
attain  twenty-one,  and  from  that  time  at  least  a 
child  has  twenty  years  within  which  he  may 
recover  possession.  Thvmiu  v.  Thcmas,  2  Kay 
&  J.  79  ;  25  L.  J.,  Ch.  169. 


Acknowledgment  by.] — An  infant  may 


during  his  infancy  effectually  sign  an  acknow- 
ledgment in  writing,  so  as  to  bar  the  Statute  of 
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Limitations,  if  the  debt  acknowledged  is  for 
necessaries.  Willins  or  WilHams  v.  Smith,  4 
El.  &  Bl.  180 ;  3  C.  L.  R.  16 ;  24  L.  J.,  Q.  B. 
62;  IJur.,  N.  S.  163. 

3.  Ratification, 
a.  Before  the  Infttnts  Belief  Act. 

In  Bespeot  of  what  Debts  and  Liabilities.]-^ 
Action  on  a  bond  with  a  penalty :  plea,  infancy : 
a  replication,  that  he  attained  his  full  age,  and 
afterwards,  and  before  action,  assented  to  and 
ratified  and  confirmed  the  bond,  is  iU,  for  an 
infant  cannot  give  a  bond  with  a  penalty  for  the 
pa3rment  of  interest ;  and  onless  he  is  estopped 
by  some  act  at  full  age  of  as  high  authority  as 
the  bond,  he  can  avoid  it.  BaylU  v.  Dineley, 
3  M.  A:  S.  477.  And  see  Fisher  v.  Mowbray ^ 
8  East,  330. 

An  account  stated  by  an  infant  is  not  abso- 
lutely void,  but  voidable  only,  and  may  be 
ratified  by  him  after  attaining  his  majority ; 
nnd  if  he  does  so  ratify  it,  an  action  may  be 
maintained  thereon.  William*  v.  Moore,  11 
M.  &  W.  256  ;  2  D.,  N.  S.  993  ;  12  L.  J.,  Ex.  253  ; 
7  Jur.  817. 

An  infant  on  coming  of  age  may  ratify 
securities  given  by  him  during  his  minority 
without  receiving  any  further  consideration,  but 
he  must,  on  the  occasion,  have  full  knowledge 
and  complete  information  respecting  the  trans- 
action.   Kay  V.  Smith,  21  Beav.  622. 

The  promise  sufficient  to  bind  an  infant  after 
his  attaining  full  age  must  be  given  voluntarily, 
and  with  knowledge  that  he  was  discharged  by 
his  nonage.    Harm^er  v.  Killing,  5  Esp.  102. 

Order  for  Goods  before  and  Belivery  after 
Defendant  beeame  of  Age.] — If  goods  are  de- 
livered to  a  carrier  by  the  vendor  addressed  to 
the  purchaser,  while  the  latter  is  under  twenty- 
one,  but  they  do  not  reach  him  till  he  has  attained 
that  age,  iitEancy  is  a  good  defence  for  the  price 
of  the  goods.     Orijffln  v.  Langfield,  3  Camp.  264. 

Fine  on  Admittance  of  Infut  Copyholder.] 
— ^A  lord  of  a  manor  may  maintain  an  action 
agaiust  an  infant  copyholder  when  he  comes  of 
age,  for  a  fine  on  nis  admittance  during  his 
nonage.    Evelyn  v.  Chichetter,  3  Burr.  1717. 

Sni&eiency.] — A  written  promise  to  pay  a 
debt  contracted  during  infancy  is  sufficient, 
although  it  neither  contains  the  name  of  the 
creditor,  the  amount  due,  nor  the  date ;  and 
parol  evidence  is  admissible  to  supply  these 
particulars.  Hartley  v.  Wharton,  3  P.  &  D.  629  ; 
11  A.  A:  E.  934;  4  Jur.  576. 

A  recognition  when  of  full  age  of  a  debt  con- 
tracted in  infancy,  and  a  promise  to  pay  it  "  as 
a  debt  of  honour "  when  of  ability,  is  not  such 
"a  ratification  of  the  contract  made  during 
infancy"  as  is  required  by  9  Geo.  4,  c.  14,  s.  6, 
to  charge  the  party.  Maocord  v.  Osborne,  1 
C.  P.  D.  568  ;  45  L.  J.,  C.  P.  727  ;  35  L.  T.  164  ; 
25  W.  R.  9. 

Any  written  instrument  signed  by  the  party 
which  in  the  case  of  adults  would  have  amounted 
to  the  adoption  of  the  act  of  a  party  acting  as 
agent,  will,  in  the  case  of  an  infant  who  has 
attained  his  majority,  amount  to  a  ratification. 
JlarrU  v.  Wall,  1  Ex.  122  ;  16  L.  J.,  Ex.  270. 

In  an  action  by  an  indorsee  against  the  in- 
dorser  of  a  bill  of  exchange,  he,  after  he  became 


of  age,  wrote  to  the  plaintiff  the  following 
letters: — "I  should  feel  obliged  if  you  would 
arrange  to  keep  the  bill  back  for  a  little  time,  as 
my  late  brother's  executors  have  lost  their  mother 
and  only  sister  lately,  and  which  prevents  them 
from  settling  with  you.  The  money  will  shortly 
be  paid,  say  2,000^."—"  The  bills  drawn  out  by 
Mr.  B.  and  me,  and  my  acceptances,  one  for 
1,000Z.  and  the  otiier  for  500Z.,  due  on  the  1st 
January  last,  will  most  likely  be  settled  shortly, 
and  would  have  been  settled  before  had  not  a 
sudden  accident  occurred,  which  prevented  their 
being  paid." — "  I  beg  to  inform  you  that  I  have 
this  day  forwarded  your  letter  to  H.  I  cannot 
tell  you  about  what  time  they  will  be  settled, 
as  I  have  not  the  money  myself,  and  as  I  have 
told  you  before,  I  have  left  it  entirely  in  their 
hands." — "  I  received  your  letter  yesterday,  and 
am  sorry  to  find  you  are  not  contented  with  the 
letter  I  gave  you  when  you  were  at  my  house 
some  short  time  ago.  I  have  heard  from  H., 
yesterday,  and  they  said  they  had  written  to 
their  agent  in  Dublin  to  arrange  the  whole  thing. 
I  therefore  beg  you  will  immediately  see  and 
inform  Mr.  L.,  who  I  have  heard  from  this  day  of 
it.  It  is  not  a  bit  of  use  writing  these  sort  of 
letters,  as  payment  will  not  be  made  any  the 
sooner  for  them.  What  I  tell  you  is  perfectly 
correct,  and  the  matter  will  be  settled  shortly : " 
— Held,  that  titie  letters  were  a  ratification  of 
the  defendant's  promise  during  infancy.    lb, 

A  defendant,  whilst  an  infant,  accepted,  for 
the  accommodation  of  the  drawer,  a  bill  of 
exchange  for  600Z.,  which  was  indorsed  to  the 
plaintiff.  When  tbe  bill  became  due  the  in- 
dorser  was  abroad,  and  the  plaintiff  agreed 
with  the  defendant  to  hold  the  oill  on  receiring 
interest.  After  the  defendant  came  of  age  he 
wrote  to  the  plaintiff  as  follows  :  "  Has  L.  ever 
paid  you  80/.  for  interest  on  the  500/.  bill? 
Answer  by  return  of  post."  Subsequently  the 
plaintiff's  brother  called  on  the  defendant  and 
told  him  that  the  plaintiff  was  uneasy  about  the 
bill  of  exchange,  when  the  defendant  replied 
that  the  debt  should  be  paid ;  and  the  plaintiff's 
brother  having  requested  him  to  write  to  the 
plaintiff  to  that  effect,  the  defendant  wrote  the 
following  letter  :  "  Your  brother  tells  me  that 
you  are  very  uneasy  about  the  5002.  bill  drawn 
by  Mr.  Pottinger  on  mel  Pray  make  yourself 
easy  about  it,  as  I  will  t£^e  care  it  is  paid ;  and 
Sir  Henry  comes  to  England  in  June  : " — ^Held, 
per  Parke  and  Alderson,  BB.,  that  there  was  no 
ratification  by  the  defendant  of  the  contract 
made  during  infancy ;  but  a  mere  assurance  that 
the  defendant  would  take  care  the  drawer  paid 
the  bill.  Piatt  and  Martin,  BB.,  dissentiente. 
Mowson  V.  Blane,  10  Ex.  206  ;  23  L.  J.,  Ex.  343. 

To  a  declaration  for  goods  sold  and  delivered, 
the  defendant  pleaded  infancy,  and  the  plaintiff 
replied  a  ratification  of  the  debt  after  majority ; 
in  support  of  the  replication  a  copy  of  the  items 
of  the  account  was  put  in  evidence,  at  the  foot 
of  which  the  defendant,  after  he  came  of  age, 
had  written,  "  Particulars  of  account  to  end  of 
1867,  amounting  to  162Z.  11*.  Bd,  I  certify  to  be 
correct  and  satisfactory,"  with  the  addition  of 
his  signature : — Held,  not  a  sufficient  recognition 
of  the  debt  to  satisfy  9  Geo.  4,  c.  12,  s.  5  ;  and 
that  the  construction  of  the  document  was  for 
the  court,  and  not  for  the  jury.  Bowe  v. 
Homoood,  4  L.  R.,  Q.  B.  1  ;  38  L.  J.,  Q.  B.  1  ; 
19L.  T.  261;  17  W.  R.  28. 

An  infant   applied  for  shares   which   were 


457 


INFANT— Conirocte. 


468 


allotted  to  him,  but  he  never  4>aid  any  money 
in  lespect  of  them.  After  he  came  of  age  the 
company  was  ordered  to  be  wound  up,  and  he 
then  executed  a  transfer  of  the  shares  to  avoid 
liability: — Held,  that  there  was  sufficient  evi- 
dence of  his  having  ratified  the  contract  after 
coming  of  age.  Constantinople  and  Alexandria 
Hotels  Company,  In  re,  JShhetts,  Ex  parte,  5 
L.  R.,  Ch.  302  ;  39  L.  J.,  Ch.  679  ;  22  L.  T.  424  ; 
18  W.  R.  394. 

An  infant  entered  into  the  service  of  a  milk- 
seller,  and  covenanted  not  to  carry  on  the  same 
trade,  and  after  he  came  of  age  he  continued  in 
the  same  service  for  eighteen  months  without 
repudiating  the  contract : — ^Held,  that  this  con- 
duct amounted  to  a  ratification  of  the  contract 
in  equity,  and  an  injunction  to  restrain  a  breach 
of  the  covenant  was  granted.  Cornwall  v.  Hau> 
kins,  41  L.  J.,  Ch.  435  ;  26  L.  T.  607  ;  20  W.  R.  663. 

An  infant  entered  into  a  contract  with  the 

Slaintifl  to  serve  him  as  a  warehouseman  for 
ve  years  ;  he  served  for  some  time,  but  shortly 
after  attaining  his  majority  he  gave  him  notice 
by  letter  of  his  intention  to  quit  the  service  : — 
Held,  that  it  was  not  a  beneficial  contract  for 
necessaries,  so  as  to  bind  the  plaintiff  without 
any  ratification  in  writing  ;  and  that^  continuing 
in  such  service  after  he  became  of  age,  aud  then 
sending  a  letter,  giving  notice  of  his  intention  to 
quit  the  service,  was  not  a  sufficient  ratification 
in  writing,  in  accordance  with  9  Geo.  4,  c.  1 4, 
s.  6.    Birkin  v.  Forth,  33  L.  T.  632. 

An  infant  in  1857,  prior  to  his  marriage,  wrote 
to  his  future  wife  saying  he  would  make  her  a 
present  of  a  portion  of  his  property  into  which  he 
should  come  when  of  age — ^viz.,  seven  specified 
houses,  which  would  bring  her  in  200/.  a  year  and 
malce  her  "happy  for  l^e."  He  subsequently 
came  of  age  and  married.  In  1872  he  executed  a 
settlement  which  did  not  refer  to  the  agreement, 
by  which  he  settled  nine  houses,  including  the 
seven  above  mentioned,  in  consideration  of  his 
natural  love  and  affection,  on  his  wife  for  life,  re- 
mainder to  himself  for  life,  remainder  to  the  wife 
in  fee  : — Held,  that  there  had  been  no  ratification 
in  writing  of  the  agreement  made  in  infancy,  as 
required  by  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14, 
and  that  the  settlement  was  bad  as  against  a  pur- 
chaser from  the  husband.  Trotvell  v.  Shenton,  8 
Ch.  D.  318 ;  47  L.  J.,  Ch.  738  ;  38  L.  T.  369  ; 
26  W.  R.  837— C.  A.    Reversing  38  L.  T.  27. 

Pleading  and  Prool] — Where  a  defendant 
pleads  infancy,  and  the  replication  avers  a  rati- 
fication by  a  promise  in  writing  when  he  was  of 
agR,  the  pUdntiff  has  merely  to  prove  the 
promise,  and  not  that  the  defendant  was  of  age 
when  he  made  it;  it  lies  on  the  defendant  to 
prove  that  he  was  not  then  of  age.  Hartley  v. 
Wharton,  3  P.  &  D.  529  ;  11  A.  &  E.  934  ;  4  Jur. 
576. 

A  replication  that  the  defendant,  since  the 
making  of  the  promises,  attained  twenty-one, 
and  that  before  the  commencement  of  the  suit 
he  ratified  and  confinned  the  promises,  is  good 
after  verdict,  though  it  omits  to  allege  that  he 
ratified  and  confirmed  after  he  came  of  age. 
Cohen  V.  AriMtrong,  1  M.  &  S.  724. 

A  promise  made  by  a  defendant  after  the  com- 
mencement of  the  action  is  not  sufficient  to 
sustain  a  replication  that  he  had  ratified  the 
contract  after  he  came  of  age.  Thornton  v. 
IllingtDorth,  4  D.  &  R.  545  ;  2  B.  &  C.  824. 

If  a  plaintiff  replies  a  new  promise  after  full 


age,  and  the  evidence  is  of  a  promise  to  pay 
when  the  party  is  able,  the  plaintiff  must  prove 
that  the  defendant  was  of  ability;  but  it  is 
sufficient  to  give  evidence  of  ability  from 
ostensible  circumstances  and  appearance  in  the 
world.     Cole  v.  Saxhy,  3  £sp.  159. 


86t-ofll] — Upon  the  true  construction  of 


2  Geo.  2,  c.  22,  s.  13,  and  9  Geo.  4,  c.  14,  s.  5,  a 
set-off  cannot  be  maintained  of  a  debt  contracted 
by  a  person  during  infancy  and  not  ratified  by 
him  in  writing  after  attaining  majority.  Rawley 
V.  Bawley,  1  Q.  B.  D.  460 ;  45  L.  J.,  Q.  B.  675  ; 
35  L.  T.  191  ;  24  W.  R.  995— C.  A. 

b.  After  the  Infants  Belief  Aot. 

Contracts  before,  Batifleation  after,  Aot]— 
Sect.  2  of  the  Infants  Relief  Act,  1874,  which 
enacts  that  no  action  shall  be  brought  on  any 
ratification  made  after  full  age  of  a  contract 
made  during  infancy,  applies  to  ratifications 
made  after  the  passing  of  the  act,  of  contracts 
made  before  that  time.  Kibble,  Ex  parte, 
Onslow,  In  re,  10  L.  R.,  Ch.  373  ;  44  L.  J.,  Bk. 
63 ;  32  L.  T.  138  ;  23  W.  R.  433. 

An  infant,  before  the  passing  of  the  act,  gave 
a  bill  of  exchange,  payable  after  his  majority,  to 
a  jeweller  in  payment  for  jewellery.  After  his 
majority,  and  after  the  act  came  into  operation, 
the  creditor  obtained  judgment  by  default 
against  him  in  an  action  on  the  bill  of  exchange, 
and  then  took  out  a  debtor  summons,  and,  on 
his  failing  to  comply  with  it,  filed  a  petition  for 
adjudication  against  him  : — Held,  that  the  Court 
of  Bankruptcy  would  look  into  the  consideration 
for  the  judgment ;  and  that  if  the  conduct  of 
the  debtor,  in  allowing  the  judgment  to  go  by 
default  against  him,  operated  as  a  ratification  of 
the  bill  of  exchange,  such  ratification  was 
rendered  void  by  s.  2  ;  and  the  petition  for 
adjudication  was  consequently  dismissed.    Ih. 

Action  on  Bill  of  Bxohange — Contract  during 
Infimey.] — ^An  action  is  maintainable  by  an 
indorsee  for  value,  against  the  acceptor  of  a  bill 
of  exchange,  accepted  by  the  latter  after  attain- 
ing twenty-one  years  of  age,  for  a  debt  con- 
tracted during  infancy,  and  after  the  passing  of 
the  Infants  Relief  Act,  1874,  though  not  in 
respect  of  necessaries.  Belfast  Barring  Com- 
pany V.  Boherty,  4  L.  R.,  Ir.  124. 

Contracts  to  Harry.] — In  July,  1875,  the  plain- 
tiff and  defendant  (both  being  then  under  the 
age  of  twenty-one)  mutually  agreed  to  marry  one 
another.  The  engagement  continued  without 
any  definite  understuiding  as  to  when  the  mar- 
riage was  to  take  place,  until  March,  1879,  when 
(both  having  attained  the  age  of  twenty-one)  the 
defendant  adced  the  plaintiff,  in  the  presence  of 
her  father,  to  fix  the  wedding-day.  She  fixed  it 
for  the  5th  of  June,  to  which  the  defendant 
assented,  but  ultimately  he  broke  his  promise. 
In  an  action  for  this  breach  of  promise,  in  which 
it  was  agreed  that  the  damages  should  be  as- 
sessed, subject  to  the  opinion  of  the  court  as  to 
whether  or  not  that  which  took  place  in  March, 
1879,  was  evidence  from  which  the  jury  might 
and  ought  to  infer  afresh  promise  to  marry  after 
the  defendant  had  attained  twenty-one,  within 
8.  2  of  the  Infants  Relief  Act,  1874  (37  &  38 
Vict.  c.  62),  or  a  mere  ratification  of  the  original 
void  promise  : — Held,  by  Denman  and  Lindlcy, 
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J  J.,  that  what  took  place  in  March,  1879,  when 
the  wedding-day  was  fixed,  was  a  fresh  promise 
made  after  the  defendant  came  of  age,  and  upon 
a  good  consideration.  By  Lord  Coleridge,  C.  J., 
that  it  was  a  mere  ratification  of  the  original 
promise  made  by  the  defendant  during  his 
minority,  and  not  a  binding  promise  within  the 
statute.  Diteham  v.  WorrcUl,  6  C.  P.  D.  410 ; 
49  L.  J.,  C.  P.  688  ;  43  L.  T.  286  ;  29  W.  R.  59  ; 
44  J.  P.  799. 

The  defendant  during  his  infancy  made  an 
offer  of  marriage  to  the  plaintiff,  which  she  ac- 
cepted subject  to  the  approval  of  bis  parents.  He 
afterwards  gave  her  an  engaged  ring,  which  she 
woro  ;  and  two  days  b^ore  he  attained  his 
majority  he  went  into  the  country  to  visit  his 
father,  and  on  his  return  (the  day  after  he  came 
of  age)  he  saw  the  plaintiff  and  told  her  that  he 
had  explained  all  to  his  father,  and  that  he 
assented  to  the  engagement, — adding,  ''Now  I 
may  and  will  marry  you  as  soon  as  I  can : " — 
Held,  that  it  was  properly  left  to  the  jury  to  say 
whether  this  was  a  fresh  absolute  promise  to 
marry,  or  merely  a  ratification  of  the  original 
promise  made  during  infancy,  so  as  to  be  avoided 
by  the  operation  of  the  Infants  Belief  Act  (37  k 
38  Vict.  c.  62),  8.  2.  NoHlieote  v.  Doughty,  4 
C.  P.  D.  386. 

The  Infants  Relief  Act,  1874  (37  &  38  Vict, 
c.  62),  s.  2,  providing  that  ''  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  ,  .  . 
any  ratification  made  after  full  age  of  any  pro- 
mise or  contract  made  during  infancy  ....*' 
applies  to  a  promise  of  marriage.  Coxhead  v. 
MullU,  3  C.  P.  D.  439 ;  47  L.  J.,  C.  P.  761  ;  39 
L.  T.  349  ;  27  W.  R.  136. 

The  defendant,  during  his  infancy,  promised 
to  marry  the  plaintiff,  and,^ter  coming  of  age, 
recognized  without  expressly  repeating  the  pro- 
mise, and  eventually  broke  it.  The  plamtiff  sued 
him  for  the  breach,  and  was  nonsuited  :-^Held, 
that  the  nonsuit  was  right ;  for,  assuming  that 
there  was  a  ratification  oi  the  promise  subs^uent 
to  his  majority,  the  right  of  action  upon  such 
ratification  was  taken  away  by  the  above  section, 
and  there  was  no  evidence  of  any  fresh  promise 
made  after  the  defendant  came  of  age.    lb. 


III.    TORTS. 
1.  Seduction.— iSe^  Masteb  and  Servant. 

2.  Otheb  Tobts. 

At  Law.] — A  plaintiff  cannot  convert  an  action 
founded  on  a  contract  into  a  tort,  so  as  to  charge 
an  infant.    Jennings  v.  Rundall,  8  T.  R.  335. 

An  infant  is  not  liable  for  a  fraudulent  repre- 
sentation that  he  was  of  full  age,  whereby  a 
party  was  induced  to  contract  with  him.  Liver- 
pool Adelphi  Loan  AsaociMion  v.  Fairhnrst,  9 
Bx.  422  ;  2  C.  L.  R.  612  ;  23  L.  J.,  Ex.  163  ;  18 
Jur.  191. 

An  infant,  a  Cambridge  undergraduate,  hired 
a  mare  for  a  ride  along  the  road,  being  expressly 
told  tliat  she  was  not  fit  for  leaping.  The  marc 
was  put  to  a  fence,  and  in  taking  it  fell  upon  a 
stake  and  was  so  injured  that  she  died : — Held, 
that  he  was  guilty  of  an  actionable  wrong,  and 
therefore  liable  irrespective  of  the  question  of 
necessaries.  Bumard  v.  HaggUy  14  C.  B.,  N.  S. 
45  ;  32  L.  J.,  C.  P.  189  ;  9  Jur.,  N.  S.  1 325  :  8 
L.  T.  320  ;  11  W.  R.  644. 


The  nature  and  extent  of  the  liability  of  an 
infant  or  a  married  woman  cannot  be  changed  by 
suing  ex  delicto  in  respect  of  a  claim  arising  on 
a  contract.    Ih, 

To  trespass  quare  clansum  f  regit,  a  plea,  that 
the  dose  was  the  close  and  freehold  of  P.,  where- 
fore the  defendant,  as  his  servant  and  at  his 
command,  committed  the  trespass,  is  good^ 
though  P.  was  an  infant  and  a  ward  of  chancery. 
Ewer  V.  Jones,  9  Q.  B.  623  ;  16  L.  J.,  Q.  B.  42  ; 
10  Jur.  965. 

In  an  action  to  recover  damages  for  injuries  to 
a  mare,  whilst  let  on  hire  to  the  defendant,  the 
statement  of  claim  alleged  that  the  defendant 
hired  from  the  plaintiff  a  mare  and  a  dog-cart,  to 
go  from  M.  to  C.  and  back,  on  the  express  con- 
ditions that  only  one  other  person  besides  him- 
self should  be  carried  on  any  part  of  the  journey 
in  the  dog-cart,  and  that  the  mare  should  be 
driven  from  M.  to  C.  and  back,  and  nowhere 
else ;  that  in  violation  of  the  conditions  he  carried , 
on  his  return  journey,  three  other  persons  besides 
himself  in  the  dog-cart,  and  also  drove  the  mare 
a  greater  distance  than  from  M.  to  C.  and  back ; 
viz.,  to  B.,four  miles  beyond  C,  and  back  to  M. ; 
and  the  defendant  also,  instead  of  using  due  care 
and  diligence  in  driving  the  mare  at  a  reasonable 
pace,  as  it  was  his  duty  to  do,  drove  her  f  uriously^ 
carelessly  and  negligently,  and  beat  and  other- 
wise illtreated  her ;  that  the  mare  on  her  return 
was  found  to  be  badly  cut,  bruised  and  injured^ 
and  was  suffering  greatly,  owing  to  having  been 
over-driven,  and  that  her  injuries,  by  reason  of 
his  negligence,  misuser  and  improper  conduct, 
were  so  great,  that  the  plaintiff  was  obliged  to 
have  her  destroyed.    In  his  statement  of  defence 
the  defendant  did  not  admit  the  statement  of 
claim,  or  his  claim  or  any  part  of  it,  and  he 
denied  the  want  of  due  care  in  driving,  or  that 
he  drove  furiously,  or  beat  or  otherwise  illtreated 
the  mare,  or  that  any  injury  was  done  to  her 
by  reason  of  any  negligence  on  his  part ;  and  he 
said  that  at  the  time  of  the  supposed  contract 
and  letting  to  hire  he  was,  and  still  is,  an  infant 
under  twenty-one  ;  and  it  was  contended  on  the 
part  of  the  defendant  that,  being  an  infant,  he 
was  not  liable.    The  facts  as  set  forth  in  the 
statement  of  claim  were  proved  at  the  trial,  and 
a  verdict  was  found  for  the  plaintiff  for  252.,  and 
on  a  rule  to  set  that  verdict  aside,  and  for  a  new 
trial,  on  the  ground  that  the  evidence  did  not 
establish  the  defendant's  liability  : — Held,  that 
it  was  dear,  from  the  statement  of  claim,  the 
whole  of  which  must  be  looked  at  in  order  to  see 
whether  the  case  was  substantially  in  contract 
or  in  tort,  that  the  plaintiff  claimed  damages  for 
a  tort ;  and  that  in  addition  to  breaking  the  con- 
tract, the  defendant,  by  driving  the  mare  at  an 
excessive  speed,  and  unduly  flogging  and  other- 
wise illtreating,  and  negligently  and  carelessly 
using  her,  committed  a  separate  and  independent 
wrong  beyond  and  apart  from  the  contract,  and 
was  liable  for  that  wrong  in  the  action,  to  which,, 
being  in  tort,  the  plea  of  infancy  afforded  no 
defence.     Walley  v.  Holt,  35  L.  T.  631. 

In  Equity.] — A  false  representation  made  by 
an  infant  that  he  is  of  age,  to  another  person 
who  knows  such  representation  to  be  false,  is  not 
such  a  fraud  as  a  court  of  equity  will  relieve 
against.  Kelami  v.  Stockcr,  4  De  G.  &  J.  458  ; 
28  L.  J.,  Ch.  751  ;  5  Jur.,  N.  S.  751. 

One  of  two  partners,  executed,  with  his  partner 
and  another  person,  a  joint  and  several  bond,  to 
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secure  money  lent  to  the  partneiship.  As  part  of 
the  security,  he  agreed  to  effect  a  policy  of  assur- 
ance on  his  own  life,  and  for  that  purpose  signed 
a  declaration  that  he  was  of  the  age  of  twenty- 
two.  He  was,  in  fact,  an  infant ;  and  after  he 
attained  twenty-one,  he  became  bankrapt.  The 
lenders  of  the  money  were  admitted  to  prove 
against  his  separate  estate ;  and,  on  appeal : — 
Held,  that  the  fraudulent  misrepresentation  of 
the  l^krupt,  as  to  age,  rendered  him,  although 
an  infant,  liable  in  equity  to  the  debt.  Unity 
Joint  Stock  Mutual  Banking  Association^  Ex 
parte,  King,  In  re,  3  De  G.  &  J.  63  ;  27  L.  J., 
Bk.  33  ;  4  Jur.,  N.  S.  1257. 

Parent  Suing  for  Iignries  to  Child — ^Loss  of 
Senriee.j — In  an  action  for  beating  the  son  of 
the  plaintiff,  stating  him  as  the  servant  of  the 
&ther,  per  quod  servitium  amisit,  it  is  not  neces- 
saiy  to  shew  that  the  son  did  any  material  busi- 
ness for  the  father ;  it  is  sufficient  that  he  lives 
in  his  house,  and  is  part  of  his  family.  Jones  v. 
Brown,  1  Esp.  217  ;  Peake,  233. 

The  relation  of  parent  and  child,  though  the 
latter  lives  with  and  is  under  the  control  of  its 
father,  does  not  necessarily  constitute  the  relation 
of  master  and  servant.  Therefore,  where  a  father 
brought  an  action  for  an  injury  to  a  child  only 
two  years  and  a  half  old,  per  quod  servitium 
amisit : — Held,  that  as  the  child  was  incapable 
of  performing  acts  of  service,  the  action  was  not 
mamtainable.  Hall  v.  Hollander,  7  D.  &  R.  133  ; 
4  B.  &  C.  660. 

IV.    MARRIAGE  SETTLEMENTS. 

Oonerally.J  — 18  &  19  Vict,  a  43,  extended 
by  23  &  24  Vict.  c.  83,  renders  valid  a  post- 
nuptial settlement  of  an  infant's  estate  made 
with  the  approbation  of  the  Court  of  Chancery. 
Powell  V.  Oakley,  34  Beav.  675. 

Are  Veeessaries.] — In  an  action  by  solicitors 
against  husband  and  wife  for  the  costs  of  pre- 

Earing  their  marriage  settlement,  the  wife 
aving  been  a  minor  at  the  time  of  the  marriage  : 
— Held,  first,  that  a  marriage  settlement  is  a 
necessary,  and  therefore  an  infant  may  bind  her- 
self by  a  contract  to  pay  the  costs  of  preparing 
it.  Helps  V.  Clayton,  17  C.  B.,  N.  8.  553  ;  34 
L.  J.,  C.  P.  1  ;  10  Jur.,  N.  S.  1184  ;  11  L.  T.  476  ; 
13  W.  R.  161. 

Held,  secondly,  that  as  it  is  the  custom  for  the 
solicitors  of  the  lady  to  prepare  the  settlement, 
and  the  intended  husband  to  pay  the  costs,  usage 
makes  the  husband  liable  to  indemnify  whoever, 
on  the  part  of  the  wife,  has  properly  incurred 
expense  by  retaining  a  solicitor  to  prepare  the 
settlement.    lb. 

Consent  of  Infant  Veeossary.l  —  A  woman, 
married  during  her  infancy,  was  deserted  by  her 
husband  and  obtained  a  dissolution  of  the  mar- 
riage. Under  articles  of  settlement  exefuted 
prior  to  the  marriage,  there  being  no  issue  of  the 
marriage,  personal  estate  belonging  to  her  was 
held  on  trust  for  her  absolutely  after  the  death 
of  her  husband  in  her  lifetime.  She  never 
assented  to  the  settlement : — Held,  that  she  was 
entitled  to  have  the  whole  fund  paid  or  trans- 
ferred to  her.  Swift  v.  %Venman,  10  L.  R.,  Eq. 
15  ;  39  L.  J.,  Ch.  336  ;  21  L.  T.  194  ;  18  W.  R. 
480. 

Satiileation.] — In  a  marriage  settlement,  the 


intended  wife  being  a  minor,  the  lady's  father 
covenanted  to  pay  an  annuity  of  100/.  to  his 
daughter  during  her  life,  and  after  her  death  to 
her  husband,  she  covenanting  that  the  share  to 
which  she  then  was  or  at  any  time  subsequently 
should  become  entitled  under  the  will  of  her 
grandfather  should  be  settled  upon  the  trusts  of 
the  settlement.  She  never  formally  ratified  the 
settlement,  but  regularly  received  the  annuity. 
But  when  her  share  of  the  fund  became  payable, 
she  petitioned  that  it  might  be  paid  to  her  free 
from  the  trusts  of  the  settlement : — ^Held,  that 
there  was  good  consideration  for  the  annuity ; 
that  she  had  ratified  the  settlement  by  her  acts ; 
and  that  the  fund  was  bound  by  the  trusts  of 
the  settlement.    Smith,  In  re,  38  L.  T.  466. 

An  infant,  upon  her  marriage,  executed  a 
settlement  of  two  funds  of  personalty  to  which 
she  was  entitled  in  reversion  expectant  on  the 
determination  of  certain  life  interests.  She  sur- 
vived her  husband,  and  while  she  was  widow 
one  of  the  funds  fell  into  possession,  and  was,  by 
her  direction,  paid  to  the  trustees  of  the  settle- 
ment, to  be  head  upon  the  trusts  thereol  Before 
the  second  fund  fell  into  possession  she  had 
become  a  lunatic  : — Held,  that  in  the  absence  of 
any  evidence  to  the  contrary,  she  must  be  taken 
to  have  confirmed  the  settlement  in  toto,  and 
that  the  second  fund,  when  it  fell  into  possession, 
was  subject  to  the  trusts  thereof.  Daties  v. 
Dawes,  9  L.  R.,  Bq.  468  ;  39  L.  J.,  Ch.  343  ;  22 
L.  T.  605  ;  18  W.  R.  634. 

By  an  ante-Quptial  settlement,  it  was  wit- 
nessed that  the  intended  husband  and  the  in- 
tended wife  (who  was  a  minor)  would,  as  soon 
after  the  marriage  as  the  case  would  admit, 
convey  to  the  trustees  certain  funds  to  which 
the  intended  wife  was,  contingently  on  her  at- 
taining twenty-one  or  marriage,  entitled  in 
reversion  expectant  on  the  death  of  her  mother ; 
and  that  the  intended  husband  should  bring 
certain  property  into  settlement.  The  husband 
died,  leaving  a  son.  After  the  husband's  death, 
in  a  suit  relating  to  part  of  the  property  agreed 
to  be  settled  by  him,  in  which  the  widow,  as  ad- 
ministratrix, was  a  defendant,  a  decree  was 
made  by  consent  of  all  parties  by  which  part  of 
the  proper^  was  ordered  to  be  paid  to  the 
trustees  : — ^Held,  that  this  amounted  to  a  con- 
firmation by  the  widow  of  the  settlement.  The 
widow  married  again ;  and  during  the  second 
coverture  the  reversionary  funds  fell  into  posses- 
sion, whereupon  a  petition  was  presented  by  the 
second  husband  and  his  wife,  as  they  alleged,  in 
ignorance  of  the  effect  of  their  so  doing,  praying 
that  the  wife's  funds  might  be  carried  over  to 
an  account  entitled  the  *'  Account  of  the  Settle- 
ment "  made  on  the  first  marriage  ;  and  upon  the 
petition  an  order  was  made  as  prayed.  White 
V.  Coie,  2  Ch.  D.  387 ;  45  L.  J.,  Ch.  685 ;  34 
L.  T.  418. 

On  a  suit  by  the  second  husband  to  have  the 
settlement  declared  void  against  him  and  the 
children  of  the  second  marriage : — Held,  that  the 
presentation  of  the  petition,  followed  by  the 
order  of  the  court,  amounted  to  a  confirmation 
by  the  second  husband  of  the  settlement,  and  the 
bill  was  dismissed,  but  without  costs.    Ih, 

Attachment — ^BeAtsal  to  execute  Settlement.] 
— Leave  will  not  be  given  to  issue  a  writ  oi 
attachment  against  a  person  who  refuses  to 
execute  a  settlement  which  he  has  been  ordered 
to  do  under  the  Infants.  Marriage  Act,  ss.  19,  23, 
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nntil  the  settlement  has  been  tendered  to  him 
personally  for  execution  after  service  of  liie 
decree,  and  he  has  refused  to  execute  it.  Att*- 
Gfin,  Y.  Wareingy  28  W.  R.  623. 

Infuit  Ward  of  Court.]— The  court,  on  a  pe- 
tition presented  in  an  admiuistration  suit  by  a 
ward  of  court  and  her  husband,  who  had  married 
without  its  consent  whiLe  the  wife  was  a  minor 
and  in  ignorance  that  she  was  a  ward  of  court, 
settled  her  property  on  her  for  life,  with  re- 
mainder to  her  children  ;  and  with  a  power  for 
the  wife  to  appoint  the  property  by  will  to  her 
husband  for  his  life.  Wilkinson  v.  Jmghin,  41 
L.  J.,  Ch.  234. 

Harrying  Infant  Ward  —  Bisohargo  firom 
Prison.^ — The  court  will  not  order  the  discharge 
from  pnson  of  a  person  committed  for  contempt 
by  marrying  an  infant  ward  of  the  court  until  a 
certificate  has  been  produce!  of  the  due  solemni- 
zation of  the  marriage,  and  a  proper  settlement 
of  the  wife's  property  has  been  prepared  and  ap- 
proved. Coar  V.  Bennett,  31  L.  T.  83  ;  22  W.  K. 
819. 

Lately  a  Ward  of  Covrt.]— On  the  petition 
of  a  wife,  lately  a  ward  of  court,  who  had 
married  on  the  day  after  she  attained  twenty- 
one,  the  court  directed  the  transfer  of  stock  to 
her,  to  which  she  was  entitled  to  her  separate 
use,  notwithstanding  that,  in  contemplation  of 
marriage  and  during  infancy,  an  order  had  been 
made  (though  not  acted  on)  for  the  settlement 
of  the  fund.  Sams  v.  Cronin,  Reed,  Ex  parte, 
22  W.  R.  204. 

Contrary  to  his  Interest] — An  infant  cannot 
exercise,  a  power  over  personal  property  (though 
authorized  to  do  so  by  the  instrument  creating 
the  power)  which  goes  to  defeat  his  or  her 
own  interest  therein.  Armit,  In  re,  5  Ir.  R., 
£q.  352. 

Although  the  18  &  19  Vict,  c  43,  authorizes  an 
infant,  with  the  sanction  of  the  Court  of 
Chancery,  to  make  a  binding  settlement  of  his 
or  her  property,  with  full  power  to  do  any  act 
for  bringing  all  the  property  into  settlement,  yet 
it  does  not  alter  the  legal  status  of  the  infant  in 
respect  of  the  alienation  of  the  property  or  the 
exercise  of  a  power  under  the  trust  of  the  set- 
tlement.   Tb, 

Therefore,  where,  on  the  marriage  of  an  infant 
she  executed  a  settlement  of  her  personal  pro- 
perty, with  the  sanction  of  the  Court  of  Chancery 
in  England  in  pursuance  of  the  act,  limiting 
funds  in  the  Court  of  Chancery  in  Ireland  upon 
such  trust  as  the  infapt,  notwithstanding  lier 
coverture,  should,  either  before  or  after  attaining 
twenty-one,  by  deed  or  writing,  or,  after  attain- 
ing that  age,  by  will  or  codicil,  appoint,  and  in 
dc&ult  of  and  until  such  appointsnent,  in  trust 
for  her  separate  use,  the  latter  court  refused  to 
transfer  the  funds  to  her  appointee,  under  a 
deed-poll  executed  by  her  while  under  twenty- 
one.    2h, 

Where  Breach  of  Tmst.]— A  settlement  made 
with  the  sanction  of  the  court,  on  the  marriage 
of  an  infant,  of  funds  alleged  to  represent  the 
infant's  share  under  a  will,  does  not  operate  as 
a  confirmation  of  prior  dealings  by  the  trustees 
of  the  will,  so  as  to  preclude  the  cestuis  que 
trustent  under  the  settlement  from  filing  a  bill 


charging  the  trustees  under  the  will  with 
breaches  of  trust.  Zamba^o  y.  Cassawtti,  11 
L.  R.,  £q.  439. 

Form  of  Settlement  on  Xinor  by  Conrt.] — 
In  cases  of  forfeiture  under  the  Marriage  Act  (4 
Geo.  4,  c.  76),  when  the  property  of  a  female 
minor  is  settled  by  the  court,  the  proper  form  of 
limitation  comprises  a  general  power  to  the  wife 
of  appointment  by  will,  in  default  of  children, 
without  words  to  exclude  the  husband.  Att,- 
Qtm,  v.  Read,  12  L.  R.,  Eq.  38 ;  40  L.  J.,  Ch. 
678  ;  24  L.  T.  494. 

Ciders  under  that  act  as  to  settlements  ought 
not  to  be  made  without  the  attorney-general  ap- 
pearing separately  from  the  relator.    lb. 

In  an  information  under  the  Marriiige  Act, 
1823,  a  pre-nuptial  settlement  having  been  made 
of  the  infant  wife's  property,  judgment  was 
directed  varying  the  form  given  by  Seton,  so  as 
to  follow  the  wording  of  ss.  23  and  24  of  the 
Marriage  Act,  1823.  Headnote  in  Att,'6en,  v. 
Read  (12  L.  R.,  Eq.  38)  explained.  Att.-Gen, 
V.  leather,  43  L.  T.  749  ;  29  W.  R.  347. 

A  man,  by  falsely  swearing  to  certain  circum- 
stances, obtained  a  licence  for  his  marriage  with 
a  woman  under  age,  who  had  eloped  with  him, 
and  married  her.  The  wife  was  entitled  to 
stock  absolutely,  and  to  a  reversionaiy  interest 
in  other  stock,  expectant  on  her  mother's  death. 
Upon  an  information  at  the  relation  of  the 
mother,  tbe  court  declared  the  wife's  fortune  to 
have  been  forfeited  under  the  Marriage  Act  (4 
Geo.  4,  c.  76),  and  having  regard  to  the  small 
amount  of  the  fund,  instead  of  ordering  a  settle- 
ment, directed  tlie  fund  to  be  transferred  into 
court,  and  made  a  declaration  as  to  the  trusts  of 
it.  Att.'Gen.  v.  Clements,  12  L.  R.,  Eq.  32  ;  40 
L.  J.,  Ch.  678  ;  24  L.  T.  884. 

Reference  to  Chambers  for  Approval.  ] — When 
an  intended  husband  was  about  to  return  to  a 
post  abroad,  the  court,  on  evidence  of  the  de- 
sirability of  the  maniage,  sanctioned  the  mar- 
riage and  an  advance  for  outfit,  but  directed  a 
reference  to  chambers  to  approve  the  settlement, 
with  a  direction  that  it  should  be  proceeded 
with  forthwith.  Smith,  Ex  parte,  22  W.  R. 
294. 

Misunderstanding.] — A  settlement  of  personal 
property  belonging  to  a  ward  of  court  was  made 
on  her  marriage  and  approved  by  the  court.  It 
provided  that,  in  case  of  failure  of  children, 
which  event  happened,  after  a  life  interest  to 
the  husband  and  wi|e,  the  property  should  go  to 
the  wife's  next  of  kin.  The  wife  survived  her 
husband.  On  an  affidavit  by  the  wife  that  she 
had  misunderstood  the  settlement,  the  court  de- 
clared that,  in  tlie  events  which  had  happened, 
she  was  entitled  absolutely  to  the  ftmd.  Smith  v. 
Iliffc,  44  L.  J.,  Ch.  756  ;  33  L.  T.  200  ;  23  W.  R. 
861.^ 

Ezeroise  of  Power.] — An  infant  can  exercise  a 
power,  even  though  it  be  coupled  with  an  in- 
terest, where  an  intention  appears  that  it  should 
be  excrciseable  during  minority.  Cardross,  In 
re,  7  Ch.  D.  728  ;  47  L.  J.,  Ch.  327  ;  38  L.  T. 
778  ;  26  W.  R.  3b9. 

By  a  settlemeut  made  on  the  marriage  of 
a  lady  then  and  therein  described  as  **  an 
infant  of  the  age  of  nineteen  years  and  up- 
wards," it  was  agreed  that,  after  the  marriage, 
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88  soon  as  the  case  wonld  admit,  certain 
personal  estate  standing  in  the  names  of  the 
trustees  of  her  father's  will  in  which  the  lady 
woald  take  a  vested  interest  on  her  marriage, 
sabject  to  an  annuity  for  her  mother's  life, 
should  be  assigned  to  trustees,  in  trust  for  in- 
vestment with  the  consent  of  the  husband  and 
wife,  and  to  pay  the  income  to  the  wife  for  her 
separate  use,  and  after  her  death  to  her  husband 
till  bftokruptcy  or  alienation ;  and  then  to  hold 
the  capital  on  trusts  for  the  issue  of  the  mar- 
riage ;  and,  in  default  of  such  issue,  in  trust  for 
such  person  or  persons  as  the  wife  should  by  will 
or  deed  appoint.  The  wife  appointed  the  fund 
by  0eed  to  her  husband,  and  died  without  issue, 
being  still  an  infant.  An  action  having  been 
brought  by  the  trustee  in  the  husband's  bank- 
ruptcy, who  was  also  the  legal  personal  repre- 
sentative of  the  wife,  against  the  next  of  kin  of 
the  wife,  claiming  the  property  : — Held,  by 
James  and  Brett,  L.  JJ.  (Cotton,  L.  J.,  dissen- 
tiente),  that  the  appointment  by  the  wife  while 
still  a  minor  was  valid.  D^Angibau,  In  re, 
Andrews Y.  Andrews,  15  Ch.  D.  228  ;  49  L.  J.,  Ch, 
756 ;  43  L.  T.  136  j  28  W.  R.  930— C.  A.  Affirming 
49  L.  J.,  Ch.  182  ;  41  L.  T.  645  ;  28  W.  R.  311. 

Held,  also,  by  the  whole  court,  that  whether 
the  appointment  was  valid  or  not,  the  wife's 
next  01  kin,  being  volunteers,  could  not  claim 
under  the  settlement  in  opposition  to  her  legal 
personal  representative.    Ih, 

Consent  to  vary  Inyestments.] — By  a  settle- 
ment made  with  the  sanction  of  the  court,  upon 
the  marriage  of  a  lady  then,  and  therein  de- 
scribed as,  **an  infant  of  seventeen  years," 
funds  belonging  to  her  were  vested  in  trustees 
upon  trust  to  retain  existing  investments  or  re- 
invest with  the  consent  of  the  lady  and  her  hus- 
band during  their  joint  lives  ;  the  lady  taking 
the  first  life  interest  under  the  settlement : — 
Held,  that  the  lady  had  power  to  consent  to  a 
proposed  reinvestment  notwithstanding  her  mi- 
nority. Cardross,  In  re,  7  Ch.  D.  728  ;  47  L.  J., 
Ch.  327  ;  38  L.  T.  778  ;  26  W.  R.  389. 

Agreement  to  assign  Wife's  Property  to  Tras- 
tee  on  Karriage.] — The  plaintiff's  husband,  who 
married  her  when  he  was  an  infant  of  about 
seventeen,  agreed  in  writing  shortly  before  the 
marriage,  and  in  consideration  of  the  same,  to 
assign  all  her  property  to  a  trustee  for  her  sole 
and  separate  use.  At  the  time  of  the  marriage 
the  plaintiff  was  possessed  of  some  leasehold 
property  in  her  own  right,  and  of  other  lease- 
nold  property  in  trust  for  her  son  by  a  former 
marriage,  and  the  defendant  was  her  agent  ap- 
pointed by  her  to  receive  the  rents  of  the  said 
leasehold  property,  and  as  such  agent  he  received 
the  rents  both  bedsore  and  after  the  last  marriage. 
Immediately  after  the  last  marriage  the  plaintiff 
was  deserted  by  her  husband,  and  she  obtained  a 
protection  order  from  a  police  magistrate,  under 
20  &  21  Vict.  c.  85,  s.  21,  protecting  all  her 
earnings  and  property  acquired  since  the  deser- 
tion. The  action  was  brought  by  the  plaintiff 
alone  without  her  husband  (who  was  still  an 
infant)  for  the  rents  received  by  the  defendant 
after  the  marriage.  The  husband  made  no 
claim  to  any  of  the  rents,  but  the  defendant 
having  had  notice  of  the  marriage,  refused  to 
pay  them  to  the  plaintiff ;  and  he  applied  to  stay 
the  action  until  the  plaintiff  added  a  next  friend 
or  gave  security  for  costs.    This  application  was 


refused  at  chambers,  and  on  appeal  by  a  divi- 
sional court : — Held,  that  the  agreement  to  as- 
sign was  void  as  against  the  infant  husband. 
Kingsmanv,  Kingtinan,  6  Q.  B.  D.  122  ;  60  L.  J., 
Q.  B.  81 ;  44  L.  T.  124  ;  29  W.  E.  207  ;  46  J.  P. 
367— C.  A. 

Held,  however,  by  Lord  Selbome,  L.  C,  and 
Baggallay,  L.  J.,  that  the  agreement  to  assign 
being  void  against  her  husband,  she  could  not 
recover  the  money  received  from  the  property 
which  belonged  to  her  absolutely  before  her  last 
marriage.    Ihn 

Held,  bv  Brett,  L.  J.,  that  she  could,  since  the 
husband  had  made  no  claim,  and  therefore  the 
defendant,  who  was  not  defending  by  his  autho- 
rity, could  not  set  up  the  husband's  right  as  an 
answer  to  the  action.    Ih. 

Held,  also,  that  the  protection  order  did  not 
apply,  but  that  the  effect  of  the  refusal  of 
the  court  to  stay  the  action  on  the  defen- 
dant's application,  was  to  give  leave  to  the 
plaintiff  to  sue  alone  without  her  husband,  in 
exeipise  of  the  authority  given  to  a  court  or 
judge  by  Ord.  XVI.  r.  8,  and  which  might  be  so 
exercised  after  action  brought,  and  that  there- 
fore the  plaintiff  was  entitl^  to  sue  alone  and  t(» 
recover  the  money  received  from  the  property  of 
which  she  was  trustee.    Ih, 

Covenant  by  Husband  and  Wife.] — ^An  agree- 
ment by  husband  and  wife,  in  an  ante-nuptial 
settlement,  for  the  settlement  by  the  husband 
and  wife  of  the  wife's  after-acquired  property, 
is  a  covenant  by  the  wife  as  well  as  by  the 
husband,  whether  the  wife  is  a  minor  or  of  full 
age.  Smith  v.  Imcos,  18  Ch.  D.  531  ;  45  L.  T. 
460 ;  30  W.  R.  461. 

Varying.] — ^Where  the  draft  of  a  proposed  set- 
tlement in  contemplation  of  the  marriage  of  an 
infant  ward  of  court  containing  a  covenant  to 
settle  after-acquired  property,  but  no  provision 
as  to  a  second  marriage,  was  approved  by  the  in- 
tended husband,  but  never  executed,  though  a 
post-nuptial  settlement  in  different  terms  was  exe- 
cuted, the  court  varied  the  latter  settlement  by 
adding  the  covenant  as  to  after-acquired  pro- 
perty.   Hoare,  In  re,  4  Giff.  254. 


V.    GUARDIANS. 
1.  Generally. 

Who  may  be.] — Roman  Catholic  ecclesiastics 
are  not  incapacitated  to  be  testamentary  guar- 
dians, and  may,  where  the  present  custody  of 
such  wards  is  illegal  or  improper,  claim  a  writ 
of  habeas  corpus.  Byryies,  In  re,  7  Ir.  B.,  C.  L. 
199  ;  21  W.  R.  622. 

When,  however,  the  validity  of  the  testamen- 
tary paper  is  contested,  the  court  will,  in  its  dis- 
cretion, before  granting  the  writ,  direct  an  issue 
to  be  tried  by  a  jury  in  order  to  establish  the 
same.    Ih, 

Sootoh  Curator.] — ^A  curator  bonis  and  factor 
loco  tutoris  of  Scotch  infants  is  not  bound  to  pay 
into  the  Court  of  Chancery  assets  belonging  to 
the  infants  receivable  under  an  English  will  of 
which  the  curator  is  administrator,  and  which  is 
in  course  of  administration  by  the  court.  Mackic 
V.  Darling,  12  L.  R.,  Eq.  319  ;  19  W.  R.  796. 

Appointment  of.] — A  father  has  no  absolute 
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right  to  have  a  guardian  appointed  of  his  infant 
child,  but  the  court  has  a  discretion  whether  it 
will  make  such  an  appointment.  Lyons^  In  re. 
22  L.  T.  770 ;  18  W.  R.  238. 

In  1874,  a  petition  was  presented  in  the  court 
of  the  county  palatine  of  Lancaster,  for  a 
guardian  and  maintenance  to  two  infants,  who 
were  entitled  for  life  to  a  very  large  property 
under  their  great  -  grandfather*s  will.  Their 
mother  and  another  person  were  appointed 
guardians,  and  an  allowance  for  maintenance 
was  fixed,  and  was  afterwards  varied  from  time 
to  time  by  the  court.  In  1877,  the  mother,  as 
next  friend  of  the  in&nts,  obtained  in  the  High 
Court  a  judgment  for  administration  of  the 
testator's  estate,  and  then  took  out  a  summons 
in  the  action  for  the  appointment  of  guardians 
and  an  allowance  for  maintenance.  This  summons 
was  not  served  on  the  other  guardian,  but  he 
heard  of  it,  and  by  the  direction  of  the  vice- 
chancellor  of  the  county  palatine  took  out  a 
summons  for  directions  in  the  palatine  court. 
On  the  summons  being  attended,  the  vice-chan- 
cellor expressed  strong  disapprobation  of*  the 
conduct  of  the  mother  in  taking  out  the  sum- 
mons in  the  High  Court,  took  an  undertaking 
which  she  voluntarily  offered,  not  to  proceed 
further  with  the  summons  in  the  High  Court, 
and  made  a  reference  to  the  registrar  as  to 
revising  the  allowances  for  maintenance.  Soon 
afterwards,  the  mother,  as  next  friend  of  the 
infants,  applied  to  the  vice-chancellor  of  the 
c(uinty  palatine  to  discharge  the  undertaking 
and  to  stay  proceedings  in  the  palatine  court. 
This  application  having  been  refused,  the  mother, 
as  next  friend  of  the  infants,  appealed  : — Held, 
that,  although  the  High  Court  had  full  jurisdic- 
tion to  appoint  g^uardians  and  order  maintenance, 
notwithstanding  the  previous  orders  made  by 
the  palatine  court,  such  jurisdiction  ought  not 
to  be  exercised  unless  some  special  ground  was 
shewn,  inasmuch  as  it  was  better  for  the  infants 
that  their  maintenance  and  education  should 
remain  under  the  direction  of  the  jwlge  who 
had  directed  them  for  three  years,  and  was  fully 
acquainted  with  the  case ;  and  that  the  proceed- 
ings in  the  palatine  court  ought  not  to  be  stayed. 
Alisim,  In  re,  Johfutong,  In  re,  8  Ch.  D.  1  ;  47 
L.  J.,  Ch.  765  J  38  L.  T.  304  ;  26  W.  R.  450— 
C.  A. 

Held,  also,  that  as  the  vice-chancellor  of  the 
county  palatine  had  no  jurisdiction  to  grant  an 
injunction  to  restrain  proceedings  in  Uie  High 
Court,  he  ought  not  to  have  taken  an  under- 
taking to  discontinue  them,  and  the  undertfdcing 
was  accordingly  discharged.    Ih, 


Wards  of  Court.]— The  Court  of  Chancery 


has  jurisdiction  to  appoint  a  guardian  for  in- 
fants, being  wards  of  court,  excluding  the  father. 
Wellesley  v.  WelUaley,  2  Bligh,  N.  S.  124 ;  1 
Dow,  N.  S.  152. 

Evidence  that  the  father  was  living  in  a  state 
of  adultery,  and  had  encouraged  his  children  in 
swearing,  keeping  low  company,  &c.,  was  consi- 
dered to  raise  a  fit  case  to  exercise  such  power. 
Ih.    See  alto  post,  VI. 

Ouardiaa  appointed  by  Foreign  Conrt.] — The 
order  of  a  foreign  court  appointing  a  guardian 
of  an  infant,  the  child  of  a  British  subject,  will 
be  recognized  in  the  Court  of  Chancery  with  the 
respect  due  by  the  comity  of  nations  to  the  order 
of  a  foreign  court,  but  it  does  not  confer  on  the 


appointee  the  character  of  guardian  in  this 
country.  Dawson,  In  re,  2  Sm.  &  G.  199  ;  I  Jur., 
N.  S.  36. 

Kother  of  Illegitimate  Children— Power  to 
Appoint.] — The  mother  of  an  illegitimate  child 
has  no  power  to  appoint  a  guardian  for  it  under 
12  Car.  2,  c.  24,  s.  8 ;  therefore  the  court  will 
not  on  habeas  corpus  order  an  illegitimate  child 
to  be  delivered  up  by  a  person  to  whose  care  it 
had  been  committed  by  the  mother,  into  the 
custody  of  a  person  who  was  appointed  guardian 
and  devisee  in  trust  for  its  benefit,  by  the  will  of 
the  mother.  Glover,  Ex  parte,  4  D.  P.  C.  291 ; 
1  H.  &  W.  508. 

Deed  of  Appointment — Guardian  attesting 
Witness.] — ^A  deed  appointing  a  g^rdian  of  the 
person  and  estate  of  an  infant  is  well  executed 
within  12  Car.  2,  c.  24,  although  the  guardian  is 
an  attesting  witness  to  the  deed.  Morgan  y. 
Ilatchell,  19  Beav.  96  ;  24  L.  J.,  Ch.  135 ;  1  Jur., 
N.  S.  125. 

Powers  ofl] — Quardians  of  a  female  under  age 
are  justified  in  stopping  an  elopement,  and  in 
detaining  her  clothes  if  she  has  eloped ;  and  a 
carrier  by  whom  she  has  sent  them  may  deliver 
them  up  to  the  guardians.  Barker  v.  Ihylor,  I 
C.  &  P.  101. 

Guardians  appointed  by  will  under  12  Car.  2, 
c.  24,  s.  8,  have  the  same  powers  as  guardians  in 
socage.  OUbeH  v.  Sohtoenck,  14  M.  &  W.  488  ; 
14  L.  J.,  Bx.  317  ;  9  Jur.  693. 

Joint  testamentary  guardians  are  like  trustees ; 
and,  tiierefore,  where  one  of  two  testamentary 
guardians  brought  an  action  of  trespass  against 
his  companion,  alleging  that  the  intant  was  his 
servant,  and  that  the  defendant  forcibly  took 
him  out  of  his  possession,  per  quod  servitium 
amisit : — Held,  that  the  action  was  maintain* 
able.    lb. 


Under  Kerehant  Shipping  Act,  1854.] — 


The  guardian  of  a  registered  infant  owner  of  a 
ship  has  no  power  under  the  Merchant  Shipping 
Act,  1864,  s.  99,  to  sell  or  mortgage  the  ship  on 
behalf  of  the  infant.  Michael  v.  Fripp,  7  L.  B.^ 
Eq.  96  ;  19  L.  T.  257  ;  17  W.  R.  23. 

Infsnt  taken  ont  of  Jnrisdietion.] — ^An  infant 
allowed  to  be  taken  out  of  the  jurisdiction,  upon 
the  guardian  entering  into  a  recognizance,  it 
being  for  the  benefit  of  the  infant  that  thia 
should  be  done.    Medley,  In  re,  6  Ir.  B.,  £q.  339» 

Form  of  recognizance  in  such  case.    lb. 

Testamentary  Onardians,  Appointment  olj — 
A  testator  in  his  will  appointed  certain  penons 
to  be  guardians  of  his  daughter,  and  in  case 
of  the  death  of  either  of  such  persons  h& 
authorized  the  survivor  to  nominate  another 
person  as  guardian  in  the  place  of  the  one  so 
dying :— Held,  that  the  12  Car.  2,  c.  24,  s.  8^ 
which  enables  a  father  to  dispose  of  the  custody 
and  tuition  of  his  minor  chila  by  will,  sanctions- 
his  giving  authority  to  a  surviving  guardian  to 
nominate  a  person  in  the  place  of  one  who  has- 
died.  Pamell,  In  goods  of,  2  L.  B.,  P.  379  ;  41 
L.  J.,  P.  35  ;  26  L.  T.  744  ;  20  W.  B.  494. 

A  testator  cannot  by  will  lawfully  appoint 
any  one  to  be  guardian  of  his  illegitimate 
children.    Sleeman  v.  Wilson,  13  L.  B.,  Eq.  36. 

A  testamentary  guardian  is  a  trustee  of  such. 
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property  as  comes  to  his  hands  in  that  character. 
/*. 

A  testator,  by  appointing  a  person  guardian 
of  the  estate  of  his  infant  children,  does  not 
<»nstitate  him  a  testamentary  guardian  under 
15  Car.  2  (Ir.),  c.  19,  s.  6.  Norbury  (^Lord\  In 
re,  9  Ir.  R.,  Eq.  134. 

Testamentaiy  guardians,  appointed  under  12 
Car.  2,  c.  24,  s.  8,  are  entitled  to  the  custody  of 
their  infant  wards.  Rex  v.  Isley,  6  N.  &  M.  730 ; 
5  A.  &  E.  441 ;  2  H.  &  W.  196. 

A  Jew  may  devise  the  guardianship  of  his 
children  under  12  Car.  2,  c  24.  Bedford  Charity, 
In  re,  2  Swanst.  638. 

The  daughter  and  widow  of  a  Jew  haying 
agreed  with  her  &ther  that  he  should  have  the 
care  of  the  peisons  and  estates  of  her  two  infant 
children,  and  in  the  ^vent  of  their  death  during 
their  minority  should  receive  a  moiety  of  their 
property  ;  and  having  abjured  Judaism  and 
married  a  Christian;  on  the  petition  of  the 
children,  the  court  ordered  that  the  children 
should  be  delivered  to  their  mother,  guardian- 
ship not  being  assignable,  and  the  agreement 
not  purporting  to  be  an  assignment,  and  the 
right  of  the  mother  to  be  guardian  continuing, 
notwithstanding  her  second  marriage.    Ih, 

A  father  having,  by  will,  appointed  a  guardian 
of  his  children,  the  mother  has  no  right  to  their 
custody,  though  the  court,  exercising  a  discretion 
with  respect  to  the  infants'  health,  may  leave 
them  under  her  care.  Talbot  v.  Shrewsbury 
{Earl),  4  Mylne  &  Craig,  672  ;  4  Jur.  380. 

Issne  as  to  Validity  of  Appointmont.] — 

When  the  validity  of  the  testamentary  appoint- 
ment of  g^rdians  is  disputed,  the  court  will 
direct  an  issue  to  be  tried  by  a  jury  in  order  to 
establish  the  same.    Andrews,  In  re,  infra, 

Bight  to  obtain  Paymont  out  of  Court 

of  Ward's  Funds.]— A  testamentary  guardian  is 
not  entitled  as  such  to  obtain  payment  out  of 
court  of  funds,  the  property  of  his  infant  ward, 
which  have  been  paid  into  court  under  the 
Legacy  Duty  Act : — Semble,  that  in  ordinary 
cases,  which  do  not  depend  upon  a  special  act, 
a  testamentaiy  guardian  is  entitled  to  give  a 
receipt  for  funds  coming  to  his  infant  wsfd. 
CreMwell,  In  re,  46  L.  T.  468  ;  30  W.  R.  244. 

Habeas  Corpus  by.] — A  person,  who  has 

been  duly  appoint^  under  12  Car.  2,  c.  24,  s.  8, 
by  the  will  of  a  &ther  to  be  guardian  of  his 
child,  stands  in  loco  parentis,  and  having,  there- 
fore, a  legal  right  to  the  custody  of  the  infant, 
may,  in  order  to  obtain  possession  of  such  ward, 
claim  a  writ  of  habeas  corpus,  which  a  common 
law  court  has  no  discretion  to  refuse,  if  the 
applicant  is  a  fit  person  and  the  child  too  young 
to  choose  for  itself.  Andrewes,  In  re,  8  L.  R., 
Q.  B.  153  ;  28  L.  T.  363  ;  21  W.  R.  480 ;  8,  C, 
nom.  Edwards,  In  re,  42  L.  J.,  Q.  B.  99. 

2.  Ad  litem.— &<?^Mf,  VIII.  2.  b. 

VI.    CUSTODY  AND  EDUCATION. 
1.  Undeb  36  &  37  Vict.  c.  66. 

Juiisdiotion.] — Since  the  passing  of  the  Judi- 
cature Act,  1873,  the  courts  of  common  law  have 
ooncuxrent  jurisdiction  with  the  courts  of  equity 
with  regard  to  the  care  and  custody  of  infiints  ; 


but,  in  the  exercise  of  that  jurisdiction,  the  rules 
of  equity  are  to  prevail.  Goldsworthy,  In  re,  2 
Q.  B.  D.  75  ;  46  L.  J.,  Q.  B.  187. 

When  the  custody  of  an  infant  is  in  qqestion 
the  matter  rests  absolutely  on  the  discretion  of 
the  judge,  and  the  interests  of  the  child  are  pri- 
marily to  be  considered  by  him.  Taylor,  In  re, 
Infra, 

Custody— Primi  fiaoie  Bight  of  Father.] — 

Before,  however,  the  jurisdiction  of  tho  court 
to  deprive  a  father  of  the  guardianship  of  his 
children  can  be  called  into  action,  the  court 
must  be  satisfied  that  he  has  so  conducted  him- 
self, or  placed  himself  in  such  a  position,  as  to 
render  it  not  merely  better  for  the  children  but 
essential  to  their  safety  or  welfare  in  some  very 
serious  and  important  respect  that  the  father's 
acknowledged  rights  should  be  interfered  with. 
Goldsworthy,  -In  re,  supra. 

Mere  incontinence,  or  a  habit  of  intemperance, 
will  not  of  itself  justify  the  interference  of  the 
court.    lb. 

The  affidavits  of  the  mother  and  others,  in 
answer  to  a  rule  for  a  habeas  corpus  by  a  father 
to  remove  his  child  (a  boy  of  nine  years)  from 
the  custody  of  the  child's  maternal  grandfather, 
disclosing  facts  which  shewed  the  applicant  to 
be  a  person  of  intemperate  and  vicious  life,  and 
in  the  habit  of  using  gross  and  disgusting  lan- 
guage as  well  as  personal  violence  to  his  wife,  the 
court  declined  to  Interfere,  the  present  custody 
of  the  child  being  unobjectionable.    lb. 

Whoa  giTon  to  the  Kother.] — A  husband 


having  abandoned  his  wife  and  kidnapped  the 
only  child  of  the  marriage,  a  boy  three  years 
of  age,  and  being  co-respondent  in  a  pending 
divorce  action  c&rging  him  with  adultery,  the 
court,  upon  the  wife's  petition  under  the  In£ants 
Custody  Act,  1873  (36  &  37  Vict.  c.  12),  ordered 
immediate  delivery  of  the  child  to  her,  with 
liberty  of  access  by  the  father  and  paternal 
grandparents,  and  also  liberty  to  apply  as  to  the 
maintenance  and  education  of  the  child  on  his 
attaining  seven  years  of  age.  Taylor,  In  re,  4 
Ch.  D.  157  ;  46  L.  J.,  Ch.  399  ;  36  L.  T.  169  ;  26 
W.  R.  69. 


Illegitimate  Child.] — ^A  woman  phiced 


her  illegitimate  female  child  soon  after  its  birth 
with  N.  and  wife,  who  .were  labouring  people, 
intending  to  pay  them  for  it.  She  fell  into  ill 
heslth  and  was  unable  to  continue  her  payments, 
but  N.  and  wife  contmued  to  maintain  tne  child 
till  it  was  nearly  seven  years  old.  The  mother 
then  applied  to  have  the  child  delivered  to  her, 
which  N.  and  wife  refused.  She  therefore  applied 
for  a  writ  of  habeas  corpus,  which  was  refused 
by  North,  J.,  but  grantea  by  a  divisional  court. 
N.  and  wife  appealed.  The  mother,  who  was  a 
kept  mistress,  did  not  propose  that  the  child 
should  live  with  her,  but  with  a  respectable 
married  sister,  whose  husband  was  in  a  station 
superior  to  that  of  N. : — Held,  that  the  appeal 
must  be  dismissed,  for  that  the  mother  of  an 
illegitimate  in&nt  has  a  natural  right  to  its 
custody,  which  will  be  regarded  by  the  court. 
lieg,  V.  A'ash,  Carey,  In  re,  10  Q.  B.  D.  464  ;  62 
L.  J.,  Q.  B.  442 ;  48  L.  T.  447 ;  31  W.  R.  420— C.  A. 

Court  ean  Sot  aside  Covenant  in  Separation 
Deed.] — By  a  covenant  in  a  separation  deed  exe- 
cuted after  the  passing  of  the  Infants  Custody 
Act,   1873,    a   &ther   agreed    that    his   infant 
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daughter  should  remain  in  her  mother's  custody 
during  eleven  months  in  each  year.  The  mother 
hUd  and  promulgated  atheistical  opinions,  and 
refused  to  allow  the  child  to  receive  any  reli- 
gious instruction.  She  also  published  and  circu- 
lated an  obscene  book.  The  child  was  made  a 
ward  of  court,  being  then  about  eight  years  old : — 
Held,  that  to  bring  up  the  child  in  the  religion  of 
her  father  was  a  duty  which  the  court  owed  to  its 
ward,  and  was  unaffected  by  the  covenant  in  the 
separation  deed ;  and  also  that  the  refusal  of 
religious  instruction  to  the  child  and  the  publi- 
cation of  the  obscene  book  were  in  themselves 
sufficient  grounds  for  removing  her  from  the 
custody  of  the  mother.  BesafU^  In  rc^  11  Ch.  D. 
608  ;  48  L.  J.,  Ch.  497  ;  40  L.  T.  469  ;  27  W.  R. 
741— C.  A. 

Order  for,  *<  until  further  order ''—Appliea^ 
tion  to  Vary.] — When  an  order  fs  made  under 
s.  1  of  the  Infants  Custody  Act,  1873,  on  the 
petition  of  a  mother,  giving  the  custody  of  an 
infant  child  to  her  "until  further  order,"  an 
application  to  vary  the  order  by  reason  of  some- 
thing subsequent  to  its  date  should  be  made,  not 
by  way  of  appeal,  but  by  motion  before  the 
judge  of  first  instance.  Such  a  motion  can  be 
made  by  the  respondent  to  the  original  petition. 
The  provision  of  s.  1  of  the  act,  that  the  appli- 
cation shaU  be  made  by  the  mother  by  her  next 
friend,  applies  only  to  the  original  petition. 
Holt,  In  re,  16  Ch,  D.  116  ;  29  W.  R.  341— C.  A. 

2.  Religious  Education. 

Juriidietion  of  Court  of  Chanoery.]  —  The 
Court  of  Chanoery  has  jurisdiction  to  restrain 
a  father  from  interfering  witl;.  the  religioas 
education  of  his  infant  child  ;  but  that  jurudic- 
tion  will  not  be  exercised  unless  the  court  sees 
that  the  interference  of  the  father  will  be  in- 
jurious to  the  happiness  and  welfare  of  the  child. 
Meade,  In  re,  6  Ir.  R.,  Eq.  98  ;  19  W.  R.  313. 

The  jurisdiction  of  the  court  to  control  the 
legal  rights  of  the  father  over  his  infant  children 
considered;  and  the  cases  on  the  subject  re- 
viewed,   lb. 

Where  the  court  has  a  difficulty,  by  reason  of 
conflicting  affidavits,  in  ascertaining  whether  a 
child  has  received  religious  impressions  which 
cannot  be  interfered  with  without  injury  to  him, 
the  court  will  see  the  child  and  ascertain,  by  a 
personal  examination,  to  wjiat  extent  those  im- 
pressions have  been  received ;  and  the  court  has 
jurisdiction  to  do  so,  even  in  the  lifetime  of  the 
father.    lb. 

The  Court  of  Chanoery  has  jurisdiction  to 
protect  the  conscientious  convictions  of  a  minor, 
although  adverse  to  the  religion  or  even  to  the 
declared  wishes  of  a  living  &ther  who  has  not 
forfeited  his  parental  authority  by  any  miscon- 
duct, but  such  jurisdiction  is  only  to  be  exercised 
with  extreme  caution.  Orimts,  In  re,  11  Ir.  R., 
Eq.  466. 

If  the  case  for  interference  under  such  cir- 
cumstances is  rested  solely  on  the  ground  of  the 
child's  religious  convictions,  it  must  be  esta- 
blished with  reasonable  certainty  that  they  have 
iome  root,  and  are  entertained  by  a  mind  of 
intelligence  adequate  to  understand  their  im- 
portance, and  with  stability  capable  of  adhering 
to  them  ;  and,  in  order  to  inform  itself  on  these 
points,  the  court  may,  by  a  personal  interview, 
test  the  opinions  and  wishes  of  the  chUd.    lb. 


Other  ICatten  ai  to.]-^A  Roman  Catholic 
died,  leaving  a  widow,  who  was  a  Protestant,  and 
an  infant  daughter,  six  months  old.  He  left  no 
directions  as  to  her  religious  education.  The 
daughter  was  brought  up  by  her  mother  as  a 
Protestant  till  she  was  eight  years  and  a  half 
old.  A  suit  having  been  instituted  for  the  ad- 
ministration of  the  father's  estate,  the  court 
made  an  order  that  the  child  should  be  brought 
up  in  the  Roman  Catholic  faith.  The  court  did 
not  think  it  advisable  to  have  an  interview  with 
the  child,  ffawkstoorth  v,  Hawktworth,  6  L.  R., 
Ch.  639  ;  40  L.  J.,  Ch.  534  ;  25  L.  T.  116  ;  19 
W.  R.  735. 

When  a  father  has  acted  in  such  a  manner  as 
to  abdicate  during  his  lifetime  the  duty  of  con- 
trolling the  religions  education  of  his  child,  and 
has  intrusted  it  to  his  wife  and  a  relation  of  a 
different  religion,  who  have  grounded  that  child 
in  the  tenets  of  their  own  religion,  the  religion 
of  the  father  shall  not  determine  that  of  the 
child.     Qarnett,  In  re,  20  W.  p.  222. 

A  child  bom  in  India,  whose  father  was  a 
European  British  subject  and  a  christian,  must 
be  presumed  to  have  the  father's  religion,  and 
his  corresponding  civil  and  social  status,  and  it 
is  the  duty  of  a  guardian  to  bring  up  his  ward 
in  his  father's  religion.  Skinner  v.  Orde,  4  L.  R.. 
P.  C.  60  ;  8  Moore,  P.  C.  C,  N.  S.  261. 

In  a  court  of  common  law,  the  right  of  a 
Jbther  to  the  custody  of  a  legitimate  child  is 
absolute,  and  cannot  be  taken  away  by  the  fact 
that  he  may  have  agreed  with  his  wife,  the 
mother  of  the  child,  that  the  child  shaU  be 
brought  up  in  a  particular  manner,  or  taught  a 
particular  religion  ;  and  this  right  extends  to 
testamentary  guardians  appoint^  by  a  father 
under  12  Car.  2,  c.  24,  s.  8.  Andrttoi,  In  rt\ 
8  L.  R.,  Q.  B,  163  ;  28  L.  T.  363 ;  21  W.  R. 
480;  S.  C,  nom,  Edwards,  In  re,  42  L.  J., 
Q.  B.  99. 

The  father  of  an  infant  nearly  three  years  old, 
originally  a  Protestant,  had  died  a  Roman 
Catholic,  and  intestate.  His  widow  married 
again.  The  court  committed  tha  guardianship 
and  custody  of  the  child,  until  it  should  attain 
the  age  of  seven,  to  the  mother,  her  second 
husband  and  brother-in-law,  all  Protestants, 
deeming  it  requisite,  in  consequence  of  the 
child's  tender  age  and  delicate  health,  that  it 
should  continue  under  its  mother's  care,  with 
persons  associated  with  her ;  but  the  court, 
declared  that,'  under  the  circumstances  of  the 
case,  the  child  ought  to  be  brought  up  in,  and 
educated,  when  capable  of  receiving  religious 
education,  as  a  member  of  the  Roman  Catholic 
Church  ;  and  directed  that  when  she  attained 
the  age  of  seven,  application  should  be  made  to 
the  court  respecting  ner  guardianship  and  educa- 
tion and  rel igious  instruction.  Austin  v.  AnH  ///, 
4  De  G.,  J.  &  S.  716. 

When  a  father  has  not  forfeited  or  abandoned 
his  right  to  educate  his  children  in  his  own 
religion,  the  court  cannot  refuse  to  order  a  child 
to  l^  educated  in  that  religion  merely  because  it 
thinks  that  the  child  will  be  more  happy  and 
contented,  or  better  provided  for,  if  left  with 
those  who  have  had  the  care  of  it.  Andrews  v. 
Salt,  8  L.  R.,  Ch,  622  ;  28  L.  T.  686  ;  21  W.  R. 
431,  616. 

But  if  a  father  has  forfeited  or  abandoned  his 
right  to  educate  his  children  in  his  own  religion, 
the  court  will  consider  only  the  happiness  and 
benefit  of  the  child,  and  will  order  it  to  remain 
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in  the  care  of  those  by  whom  it  has  been 
brought  up,  and  to  be  educated  in  their  religion ; 
although  the  child  may  not  have  so  far  imbibed 
the  particular  doctrines  of  that  religion  as  to 
render  it  dangerous  to  change  its  religious  train- 
iug.    lb. 

A  father,  who  makes  his  children  wards  of 
court,  and  then  applies  to  the  court  to  assist  him 
in  directing  their  religious  education,  does  not 
necessarily  thereby  abdicate  his  parental  autho- 
rity. In  such  a  case,  if  the  lather  has  not 
otherwise  forfeited  or  abandoned  his  right  to 
educate  his  children,  the  court  will  not  interfere 
with  him  in  the  honest  exercise  of  his  parental 
authority,  nor  will  it  see  the  children,  although 
they  may  have  acquired  strong  religious  convic- 
tions different  from  those  of  Uie  father,  but  will 
give  effect  to  his  wishes.  Agar-EllU,  In  re, 
Agar-EllU  v.  LaseeUes,  10  Ch.  D.  49  ;  48  L.  J., 
Ch.  1  ;  39  L.  T.  380  ;  27  W.  R.  117-^C.  A. 

In  1845,  one  of  the  followers  of  a  dissenting 
preacher  (who  styled  himself  the  servant  of  the 
Lord),  having  no  property  of  his  own,  married 
another  of  the  sect,  who  had  a  fortune  of  about 
5,000/.,  under  ciroumstances  leading  to  the  infer- 
ence that  the  marriage  was  brought  about  entirely 
by  the  influence  of  the  preacher.  In  1846,  the  wife, 
having  manifested  insubordination  to  the  chief 
of  the  sect,  was  deserted  by  her  husband,  who, 
with  the  chief,  and  others  of  his  followers,  went 
to  reside  together  at  an  establishment  which  they 
formed,  and  called  "  Agapemone."  They  there 
professed  and  acted  upon  the  doctrines  that  the 
day  of  grace  had  passed,  and  the  day  of  judgment 
commenced ;  and  that,  by  reason  thereof,  prayer 
was  superfluous  and  no  longer  necessary.  They 
also  professed  and  acted  upon  the  doctrine,  that 
no  day  of  the  week  ought  to  be  set  apart  as  one 
of  peculiar  holiness.  Shortly  after  the  desertion 
of  the  wife  she  was  delivered  of  a  boy,  who 
remained  in  the  care  of  his  mother  and  maternal 
grandmother,  at  the  residence  of  the  latter,  who 
properly  provided  for  his  maintenance  and 
education  : — Held,  a  proper  case  for  restraining 
the  father  from  acquiring  possession  of  the  infant. 
Thonuu  V.  Roberts,  3  De  G.  &  S.  758  ;  19  L.  J.,  Ch. 
506  ;  14  Jur.  639. 

A  Boman  Catholic  left  a  widow,  also  a  Roman 
Catholic,  and  a  posthumous  child.  The  widow, 
some  time  after  ner  husband's  death,  became  a 
member  of  the  Church  of  England,  and  without 
any  interference  on  the  part  of  the  child's  other 
relatives,  who  were  all  Roman  Catholics,  brought 
him  up  as  a  member  of  the  Church  of  England, 
until  he  was  upwards  of  nine  years  old ;  and  it 
appeared,  in  an  interview  with  him,  tiiat  the  dis- 
tinctive doctrines  of  that  churoh  had  taken  a 
strong  hold  on  his  mind : — Held,  that  it  was  too 
late  for  the  court  to  give  directions  that  he  should 
be  educated  in  the  faith  of  his  father.  Stovrton 
V.  Stourton,  8  De  G.,  M.  &  G.  760;  26  L.  J.,  Ch, 
354  ;  3  Jur.,  N.  8.  527. 

The  &ther  of  an  infant  of  two  and  a  half  years, 
originally  a  Protestant,  died  a  Roman  Catholic. 
His  widow  married  again,  and  was  a  Protestant. 
The  court  refused  to  remove  the  child  from  the 
custody  of  the  mother  on  the  ground  of  her  re- 
ligious opinions.  Austin  v.  Austin,  34  Beav. 
257;  34  L.  J.,  Ch.  192.  See  8,  C,  on  appeal,  34 
L.  J.,  Ch.  499. 

The  general  rule  is,  that  an  infant  is  to  be 
brought  up  in  the  religion  of  the  father.  New- 
bury,  In  re,  1  L.  R.,  Ch.  263  ;  36  L.  J.,  Ch.  330  ;  12 
Jur.,  N.  8.  154 ;  13  L.  T.  781 ;  14  W.  R.  360. 


Where  a  Roman  Catholic  father  (who  lived  till 
his  eldest  child  was  seven  years  old)  allowed  the 
mother,  who  was  a  Protestant,  to  have  the  ex- 
clusive charge  of  the  education  of  the  children 
during  his  life,  and  they  were  with  his  full 
knowledge  brought  up  in  tiie  Protestant  faith  : — 
Held,  to  have  abdicated  his  right  to  direct  the 
religious  education  of  his  children  ;  and  the 
court,  in  ordering  a  scheme  to  be  settled  for  their 
education,  disregarded  a  direction  in  his  will  that 
they  should  be  brought  up  in  the  Roman 
Catholic  faith,  mil  v  Hill,  31  L.  J.,  Ch.  505  ;  8 
Jur.,  N.  S.  609 ;  6  L.  T.  99  ;  10  W.  R.  400. 

Unless  a  child  has  been  allowed,  either  permis- 
sively  or  through  negligence,  to  grow  up  m  faith 
different  to  that  of  his  father,  and  great  danger 
to  his  moral  and  religious  welfare  would  arise  by 
effacing  the  strong  religious  convictions  enter- 
tained by  the  child,  the  court  will  not  interfere 
with  the  express  directions  contained  in  the 
father's  wUl.    DavU  v.  DavU,  10  W.  B.  245. 

lushes  of  ]>eoeased  Father — Abandonment 
of  Father's  Bight.]  — An  Englishman,  who 
was  a  Protestant,  in  October,  1869,  married  in 
Germany  a  German  lady  who  was  a  Roman 
Catholic.  Previously  to  the  marriage  a  written 
agreement  was  signed  by  them  both,  which  pro- 
vided that  the  chUdren  (if  any)  of  the  marriage 
should  be  educated  in  the  Roman  Catholic  faith. 
After  the  marriage  the  husband  and  wife  lived 
together  in  Germany.  He  never  attended  a 
Protestant  place  of  worship,  but  often  went  to 
mass  with  his  wife.  There  were  three  children 
of  the  marriage — a  daughter  bom  in  1871,  a  son 
bom  in  1878,  and  another  daughter  born  just 
after  the  death  of  the  father,  in  April,  1876. 
The  first  two  children  were,  with  the  father's 
knowledge,  baptized  as  Roman  Catholics,  and,  in 
the  case  of  the  son,  a  Roman  Catholic  priest  in 
England,  whom  the  father  knew,  acted  as  god- 
father at  the  request  of  the  father  himself.  The 
father  allowed  the  mother  to  bring  up  the  two 
children  as  Roman  Catholics.  He  died  intestate, 
and  had  not  appointed  any  guardian  to  his  chil- 
dren. His  only  property  was  some  real  estate  in 
Lancashire,  worth  more  than  2,000/.  a  year, 
which  passed  to  his  infant  son  as  his  heir-at-law, 
subject  to  the  life  estate  of  the  paternal  grand- 
father, who  died  in  1881.  The  mother  had  no 
fortune  of  her  own.  She,  as  next  friend  of  the 
infant  son,  in  1882  took  out  a  summons  for  the 
appointment  of  a  guardian  and  the  settlement 
of  a  scheme  for  his  maintenance  and  education. 
She  desired  that  he  should  be  educated  in  the 
Roman  Catholic  faith.  The  paternal  relations, 
on  the  contrary,  wished  that  the  infant  should 
be  brought  up  as  a  Protestant : — Held,  that  the 
father  by  his  conduct  had  abandoned  his  right  to 
have  the  child  brought  up  in  his  own  faith,  and 
had  indicated  a  wish  that  he  should  be  brought 
up  as  a  Roman  Catholic.  CUtrhe,  In  re,  21  Ch. 
D.  817  ;  61  L.  J.,  Ch.  762  ;  47  L.  T.  84  ;  31 W.  R. 
37. 

Held,  also,  that  under  the  ciroumstances  it 
would  be  most  for  the  benefit  of  the  infant  that 
he  ^ould  be  educated  in  the  Roman  Catholic 
faith.    lb, 

HatoksworthY.  Hawkstoorth  (6  L.  R.,  Ch.  539), 
Andrews  v.  Salt  (8  L.  R.,  Ch.  622),  and  Hill  v. 
mil  (10  W.  R.  400),  considered.    /*. 

Ante-nuptial  Agreement  or  Promise  re- 
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lating  to.] — ^An  ante-nuptial  agreement  that  the 
children  snail  be  brought  up  In  a  different  reli- 
gion from  that  of  the  father  is  not  binding  at 
law  or  in  equity ;  but  such  an  agreement  will 
have  weight  with  the  court  in  considering 
whether  the  father  has  abandoned  his  right 
to  educate  his  children  in  his  own  religion. 
Andrews  v.  Salty  8  L.  K.,  Ch.  622  ;  28  L.  T.  686  ; 
21  W.  R.  431,  616. 

The  father  of  the  infant  was  a  Eoman  Ca- 
tholic and  the  mother  a  Protestant.  Before  the 
marriage  they  made  a  verbal  agreement  that  the 
boys  should  be  brought  up  as  Roman  Catholics 
and  the  girls  as  Protestants.  The  infant,  who 
was  a  girl,  was  baptized  in  the  Church  of  Eng- 
land. At  the  time  of  her  birth  her  father  was 
absent,  ill  of  consamption,  but  was  informed  by 
letter  of  the  mother  s  intention  as  to  the  bap- 
tism. He  replied,  saying  that  a  Roman  Catholic 
priest  would  call  on  the  mother.  This  was  not 
aone,  and  the  child  was  baptized  as  a  Protestant. 
The  father  died  in  February,  1863,  when  the 
child  was  about  nine  months  old,  leaving  no 

Sroperty  for  the  support  of  his  children.  A  few 
ays  before  his  death  he  made  a  will  whereby  he 
directed  that  his  children  should  be  brought  up 
in  the  Roman  Catholic  faith,  and  appointed  his 
brother,  who  was  a  Roman  Catnolic,  their 
guardian.  After  his  death  she  was  allowed  by 
the  guardian  to  remain  with  her  mother  and  her 
mother's  family,  and  to  be  brought  up  by  them  as 
a  Protestant  till  she  was  nearly  nine  years  old. 
The  guardian  then  claimed  that  the  child  should 
be  given  up  to  him,  and  after  long  discussions, 
applied  for  a  writ  of  habeas  corpus  in  the  Court 
of  Queen*s  Bench.  The  child  was  then  made  a 
ward  of  the  Court  of  Chancery,  being  then 
nearly  eleven  years  old,  and  the  Lords  Justices, 
having  seen  and  conversed  with  her,  were  of 
opinion  that  she  had  not  imbibed  the  distinctive 
principles  of  the  Church  of  England  to  such  an 
extent  that  it  would  be  cruel  or  dangerous  on 
that  ground  alone  to  have  her  educated  in  the 
Roman  Catholic  faith  : — Held,  notwithstanding, 
that  she  ought  to  be  allowed  to  remain  with  her 
mother,  and  to  be  brought  up  in  the  Protestant 
religion.    Ih, 

llie  &ther  of  the  infant  plaintifEs  was  a  Pro- 
testant, and  the  mother  a  Roman  Catholic.  The 
mother  married  the  father,  relying  on  his  express 
promise  that  all  the  children  should  be  brought 
up  as  Roman  Catholics.  This  promise  was  re- 
tracted soon  after  the  marriage,  and  the  father 
thenceforth  insisted  and  directed  that  the  chil- 
dren should  be  brought  up  as  Protestants,  and 
himself  instructed  them  in  the  Protestant  ^ith. 
The  mother,  relying  on  the  promise,  secretly  and 
unknown  to  the  father  brought  up  the  children 
as  Roman  Catholics.  When  the  children  were 
respectively  nine,  ten  and  a  half,  and  twelve  and 
a  half  years  of  age  they  refused  to  go  to  church 
with  their  father,  who  thereupon  made  them 
wards  of  court  and  took  out  a  summons  for 
directions  as  to  their  religious  education,  intend- 
ing to  have  them  brought  up  as  Protestants. 
The  mother  then  presented  a  petition  under  the 
Infants  Custody  Act,  1878,  alleging  that  the 
children  were  devout  Roman  Catholics,  and  had 
acquired  certain  religions  convictions,  to  disturb 
which  would  be  cruel  and  injurious  to  their 
moral  sense,  and  prayed  that  she  might  have 
the  custody  of  the  infants  to  bring  them  up  as 
Roman  Catholics  : — Held,  that  the  Infants  Cus- 
tody Act,  1873,  did  not  apply,  and  that  the  peti- 


tion was  unsustainable.  Also,  that  as  it  was  a 
question  affecting  the  wards,  the  court  had  juris- 
diction to  strengthen  the  hands  of  the  fiither  by 
granting  an  injunction  to  restrain  the  mother 
from  interfering  with  the  religious  education  of 
the  children.  Stourton  v.  Stourton  (8  De  G.,  M. 
&  G.  760)  considered.  Agar-EUU,  In  re,  Agar^ 
EllU  V.  Lasoelles,  10  Ch.  D.  49  ;  48  L.  J.,  Ch.  1 ; 
39  L.  T.  380  ;  27  W.  R.  117— C.  A. 

Although  the  wife  may  have  obtained  a  decree 
of  jndiciaiL  separation,  the  court  will  not  give  her 
the  custody  of  the  children  if  she  intends  to 
bring  them  up  in  a  religion  different  from  that 
of  the  father,  and  different  from  that  in  which 
they  have  been  educated  during  the  cohabitation 
of  their  parents.  A  husband  and  wife  having 
been  Roman  Catholics,  the  husband  afterwards 
became  Protestant,  and  placed  the  children  at  a 
Protestant  school  The  wife  filed  a  petition  for 
judicial  separation,  but  withdrew  it  and  returned 
to  live  with  her  husband  on  his  promise  that  the 
children  should  be  educated  as  Roman  Catholics. 
He  broke  the  promise,  and  she  subsequently 
filed  another  petition  and  obtained  a  judicud 
separation.  Upon  an  application  by  the  wife 
for  the  custody  of  the  children  that  they  might 
be  educated  as  Roman  Catholics,  the  court  re- 
jected the  application,  and  gave  the.  custody  to  a 
third  person,  with  full  access  by  both  parents. 
D'AUon  V.  D'AUon,  4  P.  D.  87;  47  L.  J.,  P. 
69. 

3.  Ward  of  Coubt. 

How  oonftitnted.] — In  an  administration  ac- 
tion to  which  an  infant  was  not  a  party,  moneys 
were  paid  in  to  her  separate  account : — Held, 
that  this  was  sufficient  to  constitute  the  infant 
a  wiurd  of  court.  De  Pereda  v.  De  Maneha, 
19  Ch.  D.  451  ;  61  L.  J.,  Ch.  204 ;  30  W.  R. 
226. 

A  summons  for  th&  appointment  of  a  guardian 
to  the  in&mt  was  taken  out  before  the  action, 
and  upon  the  hearing  of  the  summons  no  order 
was  made,  but,  upon  the  suggestion  of  the  judge, 
an  arrangement  was  made  as  to  access  to  the  in- 
fant. Semble,  this  was  of  itself  sufficient  to 
constitute  the  infant  a  ward  of  court.    lb. 

An  order  for  the  maintenance  of  an  infant 
made  without  suit  constitutes  the  infant  a  ward 
of  court.  Graham,  In  re,  10  L.  R.,  Eq.  530; 
39  L.  J.,  Ch.  724  ;  22  L.  T.  904  ;  18  W.  R. 
988. 

When  an  infant,  a  citizen  of  a  foreign  countiy, 
is  sent  to  England,  the  Court  of  Chancery  will 
carry  out  in  flJl  respects  the  orders  of  the  courts 
of  the  foreign  country  in  regard  to  the  infant, 
so  far  as  consistent  with  the  laws  of  England. 
Bi  Savini  v.  Lousada,  22  L.  T.  61 ;  18  W.  R. 
425. 

The  pa3rment  into  court,  under  36  Geo.  3,  c  62, 
s.  32,  of  a  legacy  bequeathed  to  an  infant  does 
not  constitute  such  ixifant  a  ward  of  court.  HU' 
lory.  In  re,  2  Drew.  &  Sm.  461  ;  12  L.  T.  840  ; 
13  W.  R.  959. 

A  legacy  had  been  paid  into  court  to  which,  on 
the  death  of  the  tenant  for  life,  two  female  in- 
fants, who  were  French  subjects  by  birth,  and 
resident  in  France,  became  absolutely  entitled. 
They  were  both  married,  and,  by  the  French 
law,  under  the  settlements  made  on  their  re- 
spective marriages,  their  husbands  were  ab- 
solutely entitled  to  receive  their  shares  of  the 
fund.    One  of  the  infants  had  since  attained 


477 


INFANT — Custody  and  Education, 


478 


twenty-one: — ^Held,  that  the  infants  not  being 
sabjects  of,  or  domiciled,  or  resident  in  England, 
the  court  had  a  discretion  as  to  whether  or  not 
they  should  be  treated  as  wards  of  court,  and 
that  the  money  might  therefore  be  paid  out  to 
the  husbands.  Brown  v.  Collim,  25  Gh.  D.  56  ; 
49  L.  T.  329. 

Whether,  in  any  case,  the  mere  fact  that  there 
is  a  fond  in  court  to  a  share  in  which  an  infant 
is  entitled,  makes  the  infant  a  ward  of  court, 
quaere.  De  Pereda  v.  De  Mancha  (19  Ch.  D. 
451)  doubted  on  this  point.    Ih, 


Infuit  of  Unsound  Kind.] — The  jurisdic- 


tion of  the  court  o^er  its  infant  ward  is  not 
taken  away  by  any  physical  or  mental  disability 
to  which  the  infant  may  be  subject,  and  such 
directions  may  be  given  as  to  his  treatment, 
whether  in  a  lunatic  asylum  or  not,  as  the  court 
considers  to  be  most  for  his  benefit.  Edwards, 
In  re,  10  Ch,  D.  606  ;  48  L.  J.,  Ch.  233  ;  40  L.  T. 
113;  27  W.  R.  611— C.  A. 


Karriage  in  Ckmtempt  of  Court — Kotion 


to  Commit — Praetioo.] — A  motion  to  commit  a 
person  for  contempt  of  court  in  marrying  an 
infant  ward  ought  not  to  be  made  until  the 
matter  has  been  brought  before  thh  judge  in 
chambers,  that  he  may  consider  whether  it  is  for 
the  infantas  benefit  that  such  a  motion  should  be 
made.    Brown  t.  Barrow,  48  L.  T.  357. 


Ordor  on  Ponon  not  in  Contempt] — The 


court  has  jurisdiction  to  summarily  order  the 
personal  attendance  before  it  of  any  persons 
who  are  supposed  to  be  in  a  position  to  give  in- 
formation sought  as  to  the  place  of  concealment 
of  wards  of  court.  Such  jurisdiction  is  not 
based  on  any  part  of  the  law  of  contempt,  but 
on  the  law  which  relates  to  the  custody  of  in- 
puts. The  practice  of  the  court  is,  in  such 
cases,  to  proceed  by  order,  and  not  by  subpcena. 
JRoienberg  v.  Lindo,  48  L.  T.  478. 

Infuit  above  Siztoen — ^Diaorotion — Juria- 


dietion  of  Court.] — A  father  has  a  legal  right  to 
control  and  dircK^  the  education  and  bringing 
up  of  his  children  until  they  attain  the  age  of 
twenty-one  years,  even  although  they  are  wards 
of  court,  and  the  court  will  not  interfere  with 
him  in  the  exercise  of  his  paternal  authority, 
except  (1)  where  by  his  gross  moral  turpitude 
he  forfeits  his  rights,  or  (2)  where  he  has  by  his 
conduct  abdicate  his  paternal  authority,  or  (3) 
where  he  seeks  to  remove  his  children,  being 
wards  of  court,  out  of  the  jurisdiction  without 
the  consent  of  the  court.  Agar-MliSj  In  re, 
Agar-EllU  v.  LaseelUs,  24  Ch.  D.  317;  32 
W.  B.  1— C.  A. 

A  father  put  restrictions  on  the  intercourse 
between  his  daughter  in  her  seyenteenth  year, 
who  was  a  ward  of  court,  and  her  mother^  on 
the  plea  that  he  believed  the  mother  would 
alienate  the  daughter*s  affections  from  him.  The 
court  refosed  to  interfere.    lb, 

Semoyal  out  of  Jurisdietion.] — An  undis- 
charged bankrupt  about  to  emigrate  to  Mani- 
toba, where  he  would  obtain  an  allotment  of 
prairie  land,  proposed  to  take  his  six  sons  with 
him.  The  eldest,  who  was  between  seventeen 
and  eighteen  years  old,  was  an  apprentice  engi- 
neer in  the  government  dockyard  of  Devonport, 


and  had  been  there  about  two  years.  The  in- 
fants having  been  made  wards  of  court,  an 
injunction  was  applied  for  to  restrain  the  father 
from  taking  them  out  of  the  jurisdiction  of  the 
court : — ^Held,  that,  an  uncle  having  undertaken 
to  provide  for  the  maintenance  of  the  eldest  .son 
80  long  as  he  remained  in  the  government  em- 
ployment and  was  unable  to  earn  sufficient  to 
maintain  himself,  it  would  not  be  for  his  benefit 
to  accompany  his  father,  and  leave  to  take  him 
out  of  the  jurisdiction  of  the  court  was  refused. 
Leave  was,  however,  given  to  the  father  to  take 
the  other  five  sons  with  him,  and  to  apply  for 
leave  to  remove  the  eldest  after  the  lapse  of 
a  year  if  he  was  successful  in  Manitoba. 
Plomley,  In  re,  Vidler  v.  Collyer,  47  L.  T.  283— 
C.A. 

The  action  having  been  commenced  for  the 
purpose  of  making  the  infants  wards  of  court  in 
order  to  prevent  their  removal  by  their  father, 
the  onus  of  satisfying  the  court  of  the  impro- 
priety of  so  removing  them  was  on  the  persons 
who  sought  to  restrain  their  removaL    lo. 

See  also  ante,  col.  468. 


4.  Cases  Decided  befobe  36  &  37  Vict.  c.  66. 

a.  When  Oonrt  of  Chancery  interfiwed. 

Cuatody.]  —  The  Court  of  Chancery,  repre- 
senting ilie  king  as  parens  patrisR,  has  jurisdic- 
tion to  control  the  right  of  a  father  to  the 
possession  of  his  child.  Warner,  Ex  parte,  4 
Bro.  C.  C.  101. 

A  father's  authority  over  his  children  was  con- 
trolled on  the  ground  of  his  professing  irreligious 
and  immoral  principles.  Lyom  v.  Blenkin,  Jacob, 
267 ;  S,  P.,  Wellesley  v.  Beaufort  (^DuJui),  2 
Russ.  1. 

The  court  has  no  jurisdiction  to  deprive  a 
father,  though  living  in  adultery,  of  the  custody 
of  his  child,  unless  he  brings  the  child  in  contact 
with  the  woman  with  whom  he  is  so  living ; 
nor  to  order  him  to  permit  the  mother  to  have 
access  to  the  child,  unless  misconduct  on  his 
part  is  shewn,  with  leference  to  the  management 
and  education  of  the  child.  Ball  v.  Ball,  2 
Sim.  35. 

The  2  &  3  Vict.  c.  54,  has  introduced,  as  control- 
ling the  paternal  right  to  the  exclusive  custody 
of  nis  infant  child,  two  considerations,  viz.  of 
marital  duty  to  be  observed  towards  the  wife, 
and  of  the  interests  of  the  child  to  be  consulted. 
But  if  these  two  objects  can  be  attained  consis- 
tently with  the  father's  retaining  the  custody  of 
the  child,  his  common-law  paternal  right  will 
not  be  disturbed.  Halliday,  In  re,  17  Jur. 
56. 

A  court  of  equity  has  no  jurisdiction  to  remove 
a  child  from  the  custody  of  the  father  or  mother, 
merely  because  it  would  be  for  the  benefit  of  the 
child.  CurtU  v.  CurtU,  28  L.  J.,  Ch.  468  ;  5  Jur., 
N.  S.  1147  ;  7  W.  R.  474. 

The  peculiar  religious  opinions,  or  the  poverty 
of  the  father,  form  no  ground  for  removing  a 
child  from  his  custody.    Ih, 

Mere  acts  of  harshness  or  severity  by  a  father, 
not  such  as  would  be  injurious  to  the  health  of  the 
children,  or  the  fact  of  a  somewhat  passionate 
temper,  will  not  form  grounds  for  removing  the 
children  from  his  custody,    Ih, 

The  Court  of  Chancery  has  jurisdiction  over  the 
custody  of  the  children  of  an  English  subject. 
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though  snch  children  were  bom  and  are  resident 
abroad.  Hope  v.  ffojfCj  4  De  G.,  M.  &  G.  328  ; 
23  L.  J.,  Ch,  682.  . 

The  Court  has  an  absolute  discretion  under  2  & 
3  Vict.  c.  54,  as  against  the  father  or  a  testa- 
mentary guardian,  to  give  the  custody  of  children 
un^er  seven  to  the  mother.  ShillUo  v.  Collett, 
8  W.  R.  683.    Affirmed,  8  W.  R.  696— -L.  J. 

Before  the  jurisdiction  of  the  court  to  deprive 
a  father  of  the  guardianship  of  his  children  can 
be  called  into  action,  the  court  must  be  satisfied 
that  the  father  has  so  conducted  himself,  or 
placed  himself  in  such  a  position,  as  to  render  it 
not  merely  better  for  the  children,  but  essential 
to  their  safety  or  welfare,  that  the  father's  rights 
should  be  interfered  with,  except  in  the  cases 
within  2  &  3  Vict.  c.  64.  Fynn,  In  re,  2  De  G. 
&  S.  457  ;  12  Jur.  713  ;  13  Jur.  483. 

Conduct  shewing  the  father  to  be  a  person  to 
whose  guardianship  it  would  be  very  objection- 
able to  intrust  the  children,  is  a  sufficient  ground 
for  depriving  him  of  their  custody,  and  for  pro- 
viding otherwise  for  their  care,  maintenance,  and 
education,  where  such  a  provision  can,  by  an 
actual  appropriation  of  property  or  otherwise,  be 
effectually  secured.    Ih, 

The  court  will  refuse  to  give  possession  of 
children  to  their  father  if  he  has  so  conducted 
himself  as  that  it  will  not  be  for  the  benefit  of 
the  infants,  or  if  it  will  affect  their  happiness,  or 
if  they  cannot  associate  with  him  without  moral 
contamination,  or  if,  because  they  associate  with 
him,  others  will  shun  their  society.  If  it  is 
established  to  the  satisfaction  of  the  court  that 
the  father  of  children  from  ten  to  two  years  of 
age  is  to  be  considered  as  gr^ty  of  the  perpetra- 
tion of  an  unnatural  crime,  it  is  impossible  to 
permit  any  sort  of  intercourse  with  his  children 
even  after  he  has  escaped  conviction.    Anon,, 

2  Sim.,  N.  S.  54. 

Where  the  mother  of  an  infant  under  seven 
years  of  age,  and  having  custody  of  it,  is  living 
separate  &om  the  father,  and  has  a  good  defence 
to  a  suit  by  him  for  restitution  of  conjugal  rights, 
the  court  may  make  an  order  continuing  to  the 
mother  the  custody,  such  a  case,  although  not 
within  the  letter,  being  within  the  equity  of  2  & 

3  Vict.  c.  64.  Tomliruonj  In  re,  3  De  G.  &  8. 371. 
Where,  upon  an  application  by  a  wife,  who 

had  obtained  a  sentence  of  divorce  against  her 
husband,  for  the  custody  of  her  chUdren,  the 
conduct  of  her  husband  appeared  to  be  such  as 
clearly  to  render  it  improper  that  he  should  have 
the  custody  of  the  eldest  child,  a  girl  eleven 
years  old,  the  court  made  an  order  for  the  de- 
livery of  all  the  children  (two  of  whom  were 
under  seven])  to  the  mother,  holding  it  unneces- 
sary to  consider  whether  it  would  have  made  the 
same  order  with  respect  to  the  second  child,  who 
was  a  boy  of  nine  years  old,  if  his  case  had  stood 
alone,  as  the  effect  of  the  children  being  brought 
up  in  different  custodies  would  be  likely  to 
create  factions  in  the  family.  Warde  v.  Warde, 
2  Ph.  786. 

The  object  of  2  &  3  Vict.  c.  54,  was  to  enable 
married  women,  who  should  be  illtreatedby  their 
husbands,  to  assert  their  rights  as  wives,  without 
being  restrained  by  the  fear  of  being  separated 
from  their  children;  for  which  purpose  the  Court 
of  Chancery  is  invested  by  the  act  with  a  dis- 
cretionary power,  which  by  its  inherent  jurisdic- 
tion it  did  not  possess,  of  interfering  with  the 
common-law  right  of  a  father  to  the  custody  of 
his  children,  such  power  varying  in  extent  ac- 


cording as  the  children  are  under  or  above  seven 
years  of  age.    Ih. 

Principles  on  which  access  to  a  child  will  be 
granted  or  refused  to  a  mother  petitioning  in  a 
court  of  equity,  under  the  2  &  3  Vict.  c.  54,  dis- 
cussed. Winscom,  In  re,  2  H.  &  M.  640;  11  Jur., 
N.  R.  297  ;  11  L.  T.  14  ;  13  W.  R.  452. 

Validity  ef  Agreommt  ai  to  Ctutody  of  Inftnt  1 
— An  agreement  by  which  a  father  stipulated 
that  the  mother  of  his  deceased  wife  should  have 
the  custody  of  the  infant  children  during  three 
months  of  every  year  is  bad  for  want  of  mutu- 
ality, and  cannot  be  enforced  against  the  de- 
ceased wife's  mother,  as  she  could  not  compel 
the  father  to  deliver  up  the  children  to  her  for 
the  stipulated  period,  nor  restrain  him  from  re- 
moving them  out  of  the  jurisdiction.  Kennedy 
V.  May,  7  L.  T.  819 ;  11  W.  R.  358. 

A  contract,  by  which  a  father  deprives  him- 
self of  all  his  parental  control  over  his  child,  is 
contrary  to  the  policy  of  the  law,  and  void ;  semble, 
such  a  contract  is  valid,  if  the  conduct  of  the 
father  towards  his  child  is  so  gross  that  the  court 
would  remove  the  child  from  his  custody.  Swift 
V.  Swift,  34  Beav.  266;  34  L.  J.,  Ch.  209, 
Affirmed  on  appeal,  84  L.  J.,  Ch.  394~-L.  J. 


b.  When  Oommon  Imw  Oonrts  interltsred. 

Bights  of  Father  and  Kother.]— The  power 
of  the  parent  over  his  child  is  subordinate  to  that 
of  the  state ;  therefore,  where  it  appears  to  be 
improper  that  the  father  should  have  the  custody 
of  nis  child,  who  is  too  young  to  make  a  choice, 
the  court  has  a  discretionary  power  in  assigning 
the  custody  of  the  child.  Bli^sefs  case,  Lofft, 
748. 

The  father  of  a  child  is  entitled  to  the  custody 
of  it,  though  an  infant  at  the  breast  of  its 
mother,  if  the  court  sees  no  ground  to  impute 
any  motive  to  the  father  injurious  to  the  health 
or  liberty  of  snch  a  child,  as  by  sending  it  out  of 
the  kingdom ;  the  father  being  at  the  time  an 
alien  enemy  domiciled  in  this  kingdom,  and  the 
mother  being  an  Bnglishwoman,  and  apprehen- 
sive only  that  he  meant  to  send  the  child  abroad, 
but  assigning  no  sufficient  reason  for  such  her 
apprehension.  Rex  v.  De  MannevUle,  5  East, 
221  ;  1  Smith,  356. 

The  court  of  C.  P.  has  not  any  authority  to 
control  the  right  of  a  father  to  the  possession  of 
his  child.    Skinner,  Eao  parte,  9  Moore,  278. 

Nor  has  the  E.  B.  any  such  delegated  autJiority. 
De  ManneviUe  v.  De  MannevUle,  10  Ves.  69. 

The  court  will  remove  a  child  from  the  custody 
of  the  mother  to  that  of  the  father,  although 
there  is  no  suggestion  that  the  child  is  subjected 
to  any  improper  confinement  or  restraint, 
nothing  being  shewn  to  prove  that  the  custody  of 
the  father  is  improper.  M  CleUan,  Ex  parte,  1 
D.  P.  C.  81. 

A  father  is  entitled  to  the  custody  of  his  chil- 
dren, to  the  exclusion  of  their  mother,  although 
they  are  within  the  age  of  nurture.  Rex  7. 
Greenhill,  6  N.  &  M.  244  ;  4  A.  &  E.  624. 

When  the  children  are  in  the  custody  of  the 
mother,  the  court  will  compel  her  to  deliver  them 
into  the  custody  of  the  father,  unless  it  appears 
to  the  court  that  the  child  would  be  improperly 
restrained,  or  its  morals  contaminated  by  bdng 
placed  in  the  father's  custody.    lb. 

The  fact  of  the  father  having  formed  an  adul- 
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terons  connexion  awaj  from  home  is  not,  of 
itaelf ,  sufficient  to  warrant  the  court  in  refusing 
to  enforce  his  right  to  the  custody  of  his  chil- 
dren.   Ih, 

When  a  child  is  of  years  of  discretion,  though 
under  age,  the  court  will  not  interfere  to  place 
him  under  the  restraint  of  his  father,    lb. 

A  father  claiming  from  his  wife  the  custody  of 
their  legitimate  child  on  a  habeas  corpus,  the 
court,  on  a  representation  by  the  wife  of  his  pro- 
fligacy and  cruelty,  referred  it  to  a  barrister  to 
determine  as  to  the  proper  custody  of  the  child, 
the  wife  (who  was  in  contempt  for  disobeying 
the  writ)  and  the  husband  consenting  to  abide 
by  such  determination.  Brx  v.  Dobt^n,  4  A.  3c 
E.  644,  n. 

An  in&mt  child  in  the  custody  of  the  mother, 
brought  up  by  habeas  corpus  at  the  father's  in- 
stance : — Ordered,  that  the  child  should  remain 
with  the  mother  ;  the  Jbtber's  access  to  be  regu- 
iated  by  the  Master.  Bex.  y.  Wilson,  4  A.  &  E. 
645,  n. 

The  father  is  by  law  entitled  to  the  custody  of 
his  legitimate  children,  and  semble,  that  a  court 
of  common  law  has  no  jurisdiction,  under  any 
circumstances,  to  depriye  him  of  that  right. 
Halcewill,  In  re,  12  0.  B.  223. 

If  a  father  consents  to  his  child  remaining 
*  with  another  person,  he  may  at  any  time  revoke 
such  consent,  and  recover  possession  of  his  child 
by  a  habeas  corpus,  although  such  consent  was 
given  in  consideration  of  an  agreement  by  such 
third  person  to  take  charge  of  the  child,  and 
although  the  father  has  contracted  to  pay  such 
third  person  for  the  maintenance  of  the  child. 
Beg.  V.  8mUh,  1  B.  C.  C.  132  ;  22  L.  J.,  Q.  B.  116 ; 
17  Jur.  24. 

The  court  will  inteifere  with  paternal  rights 
only  in  cases  of  very  gross  misconduct.  Com- 
parative destitution  is  not  a  sufficient  ground. 
Pulbrook,  In  re,  11  Jur.  185. 

On  the  application  of  a  parent  residing  in 
India,  the  court  refused  to  grant  a  habeas  corpus 
for  the  removal  of  a  child  from  the  custody  of 
persons  here,  to  whose  care  it  had  for  a  long  time 
been  committed,  the  child  having  been  sent  to 
this  country  to  be  educated  under  the  superin- 
tendence of  a  relative,  who,  dying,  appointed  by 
will  three  persons  as  guardians  of  the  child,  and 
their  custody  of  the  child  having  been  acquiesced 
in  by  the  parent.  Preston,  Ex  parte,  5  D.  &  L. 
233  ;  2  B.  C.  Rep.  169  ;  17  L.  J.,  Q.  B.  221  ;  11 
Jur.  1039. 

An  infant  at  the  age  of  ten  being  brought  up 
from  a  school,  on  habeas  corpus,  at  the  instance 
of  her  mother,  who  was  guardian  for  nurture,  the 
father  being  dead,  and  there  being  no  testamen- 
tary guardian,  although  it  was  deposed  that  the 
cbUd  was  of  intelligence,  and  wished,  on  religious 
grounds,  to  remain  in  the  school,  the  court  re- 
fused to  examine  the  child  and  ascertain  her 
intelligence,  holding  that  a  guardian  for  nurture 
has  a  l^al  right  to  the  custody  of  the  ward, 
irrespectively  of  the  wishes  of  the  ward,  unless  it 
is  shewn  that  the  custody  is  sought  for  improper 
objects,  or  that  the  application  is  not  bon&  fide, 
or  that  the  guardian  making  the  application  Is 
grossly  immoral.  And  where  no  more  appeared 
than  that  the  father  had  been  a  Protestant,  and 
that  the  mother  was  a  Roman  Catholic,  and  in- 
tended to  educate  the  child  in  her  own  persua- 
sion, the  court  ordered  the  child  to  be  given  to 
her  mother.  Beg.  v.  Clarke.  Biee,  In  re,  7  El.  k 
Bl.  186  ;  26  L.  J.,  Q.  B.  169  ;  3  Jur.,  N.  S.  335. 
VOL.  ly. 


A  father  has  a  right  to  the  custody  of  his 
daughter  up  to  sixteen.  Beg,  v.  Howes,  30  L.  J., 
M.  C.  47;  7  Jur.,  N.  S.  22  ;  S.  C,  nom.  Barford, 
Ex  parte,  8  Cox,  C.  C.  405  ;  3  L.  T.  467 ;  9 
W.  R..99. 

Though  a  father  residing  abroad  has  the  right 
to  direct  the  custody  of  his  child  in  this  country, 
yet  if  he  has  under  some  misapprehension 
directed  her  to  be  in  custody  of  a  person,  not  a 
relative,  the  child  will  not,  pending  an  applica- 
tion to  him  for  directions,  be  remov^  from  the 
care  of  her  near  relatives.  Sitttor,  In  re,  2 
F.  &  F.  267. 

Guardianship  for  nurture  continues  until  a 
child  attains  the  age  of  fourteen  ;  until  that  age 
the  child  cannot  exercise  his  own  choice  as  to 
quitting  or  remaining  with  his  father.  Jffyde 
V.  Hyde,  29  L.  J.,  Mat.  150. 

In  the  absence  of  an  appointment  of  a 
|:uardian  by  a  father,  the  mother  surviving  him 
IS  the  guardian  for  nurture,  and  entitled  to  the 
custody  of  a  legitimate  child  until  it  attains  the 
age  of  fourteen.    Moore,  In  re,  11  Ir.  C.  L.  B.  1. 

But  the  right  of  a  parent  or  a  guardian  for 
nurture  to  the  custody  of  the  child  may  be  for- 
feited by  prior  immorality,  by  the  want  of  bona 
fides  in  the  application  to  the  court  for  a  habeas 
corpus  to  obtain  the  custody  of  the  child,  by  its 
being  shewn  to  the  satisfiu^ion  of  the  court  that 
the  parent  or  guardian  has  an  illegal  object  or 
purpose  in  view  in  obtaining  the  custody  of  the 
child,  or  that  such  parent  is  unfit  for  discharging 
the  duties  of  guardian,  and  that  it  would  not  be 
for  the  welfare  of  the  child  that  it  should  be 
given  into  the  custody  of  the  parent  or  guardian. 
lb. 

But,  per  Perrin  and  O'Brien,  JJ.,  in  order  to 
constitute  in  a  court  of  law  a  forfeiture  of  the 
right  of  the  parent  or  guardian  for  nurture  to 
the  custody  ox  the  child,  the  immorality  of  such 
parent  or  guardian  for  nurture  must  be  of  so 
gross  a  character  that  the  morals  of  the  child 
would  be  seriously  endangered  by  being  allowed 
to  live  with  such  parent  or  guardian  for  nurture, 
or  that  such  parent  or  guaidian  for  nurture  has 
been  guilty  of  cruelty  and  personal  ill-usage 
towards  the  child.    lb. 

Wilful  and  deliberate  lying,  shewing  an  utter 
recklessness  and  disregard  for  truth,  together 
with  fraud  practised  on  a  charitable  society  in 
order  to  obtain  the  benefits  of  the  institution  for 
the  child,  is  such  immorality  as  will  cause  a  for- 
feiture of  the  right  of  a  parent  or  guardian  for 
nurture  to  the  custody  of  the  child.    lb. 

Guardianship  being  a  personal  trust,  any 
assignment  or  relinquishment  by  a  guardian  for 
nurture  of  the  right  to  the  custody  of  the  child 
(however  formally  made)  is,  in  a  court  of  law, 
revocable  at  the  will  of  the  guardian,  who  does 
not  thereby  divest  himself  either  of  his  rights  or 
duties  as  to  the  custody  of  the  child.  The  mother 
is  entitled  to  the  guardianship  of  her  illegitimate 
children.    Darey,  In  re,  11  Ir.  C.  L.  R.  298. 

Child  in  Sohool  with  Kother'i  Consent— Father 
Dead.] — ^The  mother  of  a  child,  between  ten  and 
eleven  years  of  age,  although  a  Roman  Catholic, 
had  consented  to  the  child  being  placed  in  a  ' 
Protestant  school  for  destitute  children.  Being 
ill,  from  consumption,  in  a  workhouse  infirmary, 
she  became,  as  she  alleged,  anxious  that  the 
child  should  be  removed,  and  placed  in  a  home 
for  poor  children,  so  that  she  might  be  brought 
up  m  the  mother's  own  faith,  and  in  that  in 
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which  the  child  had  been  baptized.  She  had, 
before  being  in  the  infinnary,  lived  in  lodging- 
houses,  had  neglected  the  child,  and  had  liy^ 
a  drunken  and  immoral  life.  The  father  of  the 
child  was  dead,  and  the  child  herself  desired  to 
remain  in  the  school : — ^Held,  that  under  these 
circumstances  the  court  would  not  grant  a  habeas 
corpus  to  remove  the  child.  TurMr^  In  re, 
Turner,  Ex  parte,  41  L.  J.,  Q.  B.  142  ;  26  L.  T. 
907. 

Katemal  Annt] — A  maternal  aunt  of  an 
infant,  who  is  possessed  of  no  property,  has  no 
legal  right  to  the  custody  of  the  in&mt  Medley, 
In  re,  6  Ir.  JR.,  0.  L.  84. 

Habeas  Corpna.] — ^A  habeas  corpus  was  granted 
for  detaining  a  child  under  age  from  her  father, 
and  a  rule  granted  for  an  information  nisi.  Rex 
V.  Ward,  1  W.  Bl.  386. 

The  court  will  grant  a  rule  absolute  in  the 
first  instance  to  bring  up  the  body  of  an  infant, 
if  it  is  probable  that  it  may  be  concealed. 
Olflver,  £x parte,  4  D.  P.  C.  291 ;  1  H.  &  W.  508. 

The  court  will  grant  a  habeas  corpus  in  the 
first  instance,  to  bring  up  an  infant  who  has 
absconded  from  his  father,  and  was  detained  by 
a  third  person  without  his  consent.  Pearton,  In 
re,  4  Moore,  366.  And  see  Rex  v.  Delaval,  3 
Burr.  1434. 

Where  a  father  has  been  convicted  of  felony, 
the  court  will  grant  a  habeas  corpus  in  order  to 
give  the  mother  the  custody  of  an  infant.  Bailey, 
Ex  parte,  6  D.  P.  C.  311. 

The  court  granted  a  habeas  corpus,  at  the  in- 
stance of  the  father  of  an  infant  between  seven 
and  eight  years  of  age,  commanding  the  mother 
(from  whom  the  applicant  was  divorced)  and 
her  father  to  bring  the  infant  into  court  without 
any  previous  demand.  Witte,  Ex  parte,  13  C. 
B.  680. 

When  a  child  has  been  traced  to  the  actual  or 
virtual  custody  of  a  person  who  has  no  legal 
right  to  that  custody,  such  person  becomes  re- 
sponsible for  the  safe  keeping  of  the  child  ;  and 
the  court  will  issue  a  habeas  corpus,  at  the  in- 
stance of  the  person  having  the  legal  right  to 
the  custody,  in  order  that  the  child  may  be 
brought  into  court,  or  that  it  may  be  ascertained, 
by  the  return,  how  the  child  has  b^n  disposed 
of.     Matthews,  In  re,  12  Ir.  C.  L.  R.  233. 

A  return  to  a  writ  that  a  child  under  fourteen 
is  not  detained  by  or  in  the  custody,  power,  or 
possession,  or  unaer  the  care  or  control  of  the 
defendant,  or  any  person  employed  by  him,  is  in- 
sufficient.    Reg.  V.  Roberts,  2  F.  &  F.  272. 

A  case  of  cruelty  should  be  raised  on  the  re- 
turn, and  not  brought  in  by  affidavit  merely  to 
uphold  a  return  which  is  evasive  and  bad.     lb. 

The  parties  to  whom  a  writ  of  habeas  corpus, 
sued  out  by  the  father  of  a  male  infant,  was 
addressed,  returned,  that  the  infant  at  the  time 
of  issuing  the  writ  was  over  fourteen  years  of 
age  and  under  sixteen  : — Held,  that  the  father's 
application  must  be  refused,  inasmuch  as  at  the 
age  of  fourteen  a  male  infknt  is  at  liberty  to 
exercise  a  discretion  as  to  his  own  place  of  abode. 
Connor,  In  re,  16  Ir.  C.  L.  R.  112. 

Issued  in  Vaeatioa.  ] — A  habeas  corpus 

was  issued  in  vacation,  and  returned  in  court, 
for  a  young  lady  who  had  been  decoyed  away 
from  her  father,  but  desired  to  continue  with 
him.    Rex  v.  Clerke,  1  Burr.  606. 


By  Teitameatary  Onardiaii.] — ^A  person 

who  has  been  duly  appointed  under  12  Car.  2,  c 
24,  s.  8,  by  the  will  of  a  father  to  be  guardian  of 
his  child,  stands  in  loco  parentis,  and  having, 
therefore,  a  legal  right  to  the  custody  of  the 
infant,  may,  in  order  to  obtain  possession  of  such 
ward,  claim  a  writ  of  habeas  corpus,  which  a 
common  law  court  has  no  discretion  to  refuse,  if 
the  applicant  is  a  fit  person,  and  the  child  too 
young  to  choose  for  itself.  Andrews,  In  re,  8 
L.  R.,  Q.  B.  163  ;  28  L.  T.  363  ;  21  W.  R.  480 ; 
8,  C,  nomu  Edwards,  In  re,  42  L.  J.,  Q.  B.  99. 


VII.    MAINTENANCE. 
1.  Gekebally. 

Kother*!  Separate  Estate.] — Children  have 
no  right  in  law  or  in  equity,  during  the  life  of 
their  mother,  to  be  maintained  out  of  her 
separate  estate,  while  their  father  is  living. 
Ilodgens  v.  Ilodgcns,  4  C.  &  F.  223. 

Agreement  as  to.] — A  separation  deed  between 
husband  and  wife  contained  a  covenant  that  he 
would  pay  the  whole  expense  of  the  education^ 
maintenance  and  support,  except  as  thereinafter 
mentioned,  of  their  three  children,  all  of  whom 
it  was  agreed  should  be  and  remain  in  the 
custody  and  under  the  complete  control  of  the 
husband  :  provided,  that  the  wife,  or,  if  she 
should  fail  to  do  so,  the  trustees  of  the  deed 
should  pay  the  expense  of  the  education,  main- 
tenance and  support  of  such  of  the  children  as 
should  be  permitted  by  the  husband  to  reside 
with  her  during  the  period  of  such  residence  : — 
Held,  that  with  the  particular  exception  men- 
tioned, this  was  a  general  covenant  on  the  part 
of  the  husband  to  maintain  the  children  at  aU 
times,  and  therefore  he  was  responsible,  not- 
withstanding they  were  of  age,  and  were  not 
residing  with  his  wife,  nor  under  his  care, 
custody  or  control.  Be  Crespigny  v.  Be  Ores- 
pigny,  9  Ex.  192. 

Allowanoei  for.] — Circumstances  under  which 
allowances  will  be  made  for  maintenance,  re- 
pairing, and  furnishing  considered.  Griggs  v. 
Gibson,  21  W.  R.  818— L.  J. 

When  a  Debt] — ^Whcn  a  mother  made 

advances  to  a  son  during  his  minority,  and  not 
with  the  intention  of  afterwards  claiming  as  a 
creditor  against  his  estate : — Held,  that  there 
was  no  debt  due  lo  her  for  maintenance  during 
such  minority.  Cottrell,  In  re,  Joyce  v.  Cottrell, 
12  L.  R.,  Eq.  566  ;  41  L.  J.,  Ch.  70 ;  25  L.  T. 
406;  19  W.  R.  1076. 

Held,  also,  that  to  support  a  claim  by  a  mother 
for  maintenance  during  a  period  after  the  son 
attained  majority,  there  must  have  been  a  con- 
tract ;  and  as  none  had  been  shewn,  the  claim 
was  disallowed.    lb. 

The  doctrine,  that  where  there  is  a  fund 
subject  to  a  trust  for  the  maintenance  of 
children,  and  the  children  are  maintained  by 
Uieir  father  without  any  resort  to  the  fund,  the 
father  is  entitled  to  be  recouped  out  of  the 
accumulated  income,  only  applies  where  the 
trust  for  maintenance  is  contained  in  an  ante- 
nuptial marriage  settlement,  which  has  a  basis 
of  contract  to  support  it.  Kerrison,  In  re,  12 
L.  R.,  Eq.  422  ;  40  L.  J.,  Ch.  637  ;  25  L.  T.  67  ; 
19  W.  R.  967. 
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Therefore,  where  a  father  provided  a  fund  of 
which  he  made  a  voluntary  settlement  after 
marriage  upon  his  wife  and  children,  and  created 
a  discretionary  trust  for  maintenance  of  the 
children  out  of  the  income,  and  afterwards  maino 
tained  them  himself  without  calling  for  any 
contribution  from  the  income  of  the  fund : — 
Held,  that  he,  and  consequently  that  his  trustee 
in  bankruptcy,  was  not  entitled  to  receive  any 
portion  of  the  accumulations  of  the  income 
which  might  have  been  so  applied.    lb. 


Past  Xaintenanee.] — A  person  who  was 

tenant  for  life  under  a  will  died  insolvent  in  1853, 
leaving  a  daughter,  who  thereupon  became  en- 
titled to  thO'property,  and  a  widow.  In  November, 
1853,  an  order  was  made  directing  the  whole  in- 
come to  be  applied  for  the  maintenance  of  the 
in&nt,  and  directing  the  two  persons  who  were 
trustees  of  the  will  to  pay  it  to  the  widow  for 
that  purpose.  One  of  the  trustees  died  in  1861. 
In  1863  the  widow  married.  No  fresh  applica- 
tion to  the  court  was  made,  but  the  surviving 
trustee  went  on  paying  the  whole  income  to  the 
mother  till  1873,  when  the  daughter  came  of  age. 
The  daughter  then  fil^  a  bill,  asking  to  have  an 
account  of  the  past  income,  from  the  time  of 
her  mother*s  second  marriage,  and  to  have  the 
balance  of  it  paid  to  herscft  after  deducting  a 
proper  allowance  for  her  maintenance  and  edu- 
cation. It  was  shewn  that  the  plaintiff  had  been 
well  educated,  and  that  her  social  position  had 
been  improved  by  her  mother's  marriage,  and 
that  the  income,  so  far  as  not  expended  on  her- 
self personally,  had  been  appliea  towards  the 
expenses  of  the  stepfather's  establishment,  of 
which  sheJiadthe  benefit : — Held,  by  the  Master 
of  the  Rolls,  that  the  order  for  maintenance 
ceased  to  be  operative  on  the  death  of  one  of 
the  trustees,  but  that  the  allowance  of  the  whole 
income  for  maintenance  would,  under  the  cir- 
cumstances, have  been  sanctioned  by  the  court  if 
applied  to  on  the  death  of  the  trustee,  and  affain 
on  the  mother's  marriage,  and  that,  the  whole 
Income  ought,  therefore,  now  to  be  treated  as 
having  been  properly  applied.  On  appeal,  the 
decision  that  the  income  ought  to  be  treated  as 
properly  applied  was  affirmed,  but  the  court  was 
of  opinion  that  the  order  for  maintenance  had 
come  to  an  end  only  on  the  marriage  of  the 
mother,  and  not  on  the  death  of  the  trustee. 
Brown  v.  Smithy  10  Ch.  D.  377  ;  48  L.  J.,  Ch. 
«94  ;  40  L.  T.  374  ;  27  W.  R.  688— C.  A. 

Bepayment  to  Child.] — Although  where  trus- 
tees advance  to  a  father  the  interest  of  his  infant 
son^s  fortune,  the  court  may,  in  a  proper  case, 
even  after  the  death  of  the  father,  hold  it  a  due 
application  of  such  interest  towards  the  main- 
tenance and  education  of  the  child,  though  the 
father  may  have  had  what  might  be  considered 
ample  means  of  his  own,  and  have  never  applied 
to  the  court  for  its  sanction  ;  yet  if  the  facts  dis- 
close that  the  money  was  paid  by  the  trustees, 
and  received  by  the  father,  as  an  advance  for  his 
own  purposes,  and  was  secured  by  a  deed  exe- 
cuted to  the  trustees  by  the  father— though  no 
more  than  a  deed  to  indemnify  the  trustees 
against  the  consequences  of  their  breach  of  trust 
— ^the  court  will,  on  a  bill  by  the  cestui  que  trust, 
against  the  trustees  and  the  devisees  and  personal 
representatives  of  the  father,  enforce  repayment 
to  the  child  of  the  sums  advanced  by  the  trustees. 
CulberUon  v.  Wood,  5  Jr.  R.,  Eq.  23 ;  19  W.  R.  260. 


Charging  Property  with.]— The  court  has  juris- 
diction to  charge  reversionary  property  of  in- 
fants with  money  required  for  their  maintenance, 
even  where  some  of  the  infants  for  whose  benefit 
the  money  is  raised  may  not  ultimately  become 
entitled  in  possession  to  the  property  charged. 
A  security  for  this  purpose  approved,  with  a  pro- 
vision for  restoring  the  money  by  means  of  an 
insurance  against  the  contingency.  De  Wttte  v. 
Palin,  14  L.  R.,  Eq.  251  ;  26  L.  T.  825  ;  20  W. 
R.  858. 

On  an  application  by  an  infant  for  main- 
tenance, the  court  has  jurisdiction,  without  suit, 
to  charge  the  expenses  of  his  past  maintenance 
and  the  costs  of  the  application  on  the  corpus  of 
a  freehold  estate  to  which  he  is  entitled  in  fee. 
Howarth,  In  re,  8  L.  R.,  Ch.  416  ;  42  L.  J.,  Ch. 
316  ;  28  L.  T.  54  ;  21  W.  R.  449. 

Where  an  infant  la^as  contingently  entitled  to 
property  on  her  attaining  the  age  of  twenty-one 
years  or  being  married,  the  court  sanctioned  a 
scheme  for  the  payment  of  past  and  future  pre- 
miums on  a  policy  payable  in  case  the  innuit 
died  before  twenty-one  or  marriage,  and  for  the 
payment  of  past  and  future  maintenance  of  the 
infimt,  such  payments  to  be  secvired  by  a  mort- 
gage on  the  policy,  and  a  charge  upon  the  in- 
fant's contingent  interest,  the  charge  not  to  affect 
the  interest  of  any  persons  other  than  the  infant. 
Bruce,  In  re,  30  W.  R.  922. 

Consoli  in  Kame  of  Infiuit  Benefloiary.] — 
Under  the  1  Will.  4,  c.  65,  s.  32,  where  a  sum  of 
consols  was  standing  in  the  name  of  an  infant, 
who  was  beneficially  interested  therein,  and  en- 
titled to  maintenance  thereout,  an  order  was 
made  for  the  payment  of  the  dividends  to  the 
father  of  the  infant  for  her  benefit  upon  a  peti- 
tion presented  in  an  action,  the  petitioners  l^ing 
the  father  and  the  infant,  by  the  father  as  her 
natural  guardian  and  next  friend.  Itamon  v. 
Ramon,  39  L.  T.  552  ;  27  W.  R.  260. 

*'  Oat  of  the  Share."!— When  a  settlor  directed 
maintenance  for  his  children  to  be  paid  to  their 
mother  for  their  support  up  to  fourteen  years  of 
age  out  of  yearly  income,  and  from  fourteen  to 
twenty-one  to  be  allowed  by  trustees  "  out  of  the 
share  "  of  each  child  in  a  certain  fund  of  6,000/. 
to  which  each  would  be  entitled  on  attaining  the 
latter  age,  and  there  was  no  direction  for  the 
payment  of  interest  on  that  fund  from  fourteen 
to  twenty-one  : — Held,  that  the  maintenance  for 
each  chUd  from  fourteen  to  twenty-one  must 
come  wholly  out  of  the  capital  of  the  share  of 
that  child  in  the  6,000/.  CusacU  v.  Jellico,  22 
W.  R.  344. 

Allowance  beyond  Provision  made  by  Will 
— Trait  for  Accamolation.] — A  testator  gave 
the  residue  of  his  estate  to  trustees,  upon  trust 
out  of  the  income  to  pay  an  annuity  of  2202.  to 
his  widow,  and  then  to  pay  to  his  daughter  two 
yearly  sums  of  100/.  for  the  maintenance  and 
education  of  her  infant  son  and  daughter  respec- 
tively (by  R  former  marriage),  as  r^arded  the 
son  so  long  as  he  should  be  under  twenty-five, 
and  as  regarded  the  daughter  so  long  as  she 
should  be  under  twenty-one  or  unmarried.  The 
residue  of  the  income  was  to  be  accumulated 
during  the  life  of  the  widow,  and  on  her  death 
the  testator,  after  certain  provisions  for  his  son 
and  daughter,  directed  his  trustees  to  pay  10,000/. 
to  his  daughter's  son  on  his  attaining  twenty- 
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five;  and  to  pay  to  her  daughter  10,000Z.  on  her 
attaining  twenty-one,  or  mariying  under  that 
age,  and  in  the  event  of  her  dying  before  she 
should  have  attaint  twenty-one  or  married,  the 
10,000/.  was  to  fall  into  the  residue.  And  the 
testator  gave  the  residue  of  the  trust  estate 
equally  between  his  daughter  and  her  two  chil- 
dren. Upon  a  summons  taken  out  after  the 
testator's  death  in  the  matter  of  and  on  behalf 
of  the  infants,  with  the  consent  of  the  testator's 
widow  (who  was  seventy-seven  years  of  age), 
and  of  their  mother  and  her  second  husband  (so 
far\is  they  were  able  to  consent),  an  order  was 
made  increasing  the  allowances  for  the  mainte- 
nance and  education  of  the  infant  son  and 
daughter  by  150Z.  and  1202.  per  annum  respec- 
tively, to  be  paid  out  of  the  income  of  the  estate 
and  the  accumulations  thereof.  But  it  was 
ordered  that  the  trustees  should  hold  the  interests 
of  the  infants  respectively  under  the  testator's 
will  as  a  security  for  the  purpose  of  recouping  to 
any  person  entitled  thereto  such  sums  of  money 
as  would  be  equivalent  to  the  sums  which  would 
have  arisen  from  such  part  of  the  income  as 
should  be  applied  in  payment  of  the  increased 
allowances,  in  case  the  same,  instead  of  having 
been  so  applied,  had  been  accumulated  as  directed 
by  the  will.  Colgan,  In  re,  19  Ch.  D.  305  ;  51 
L.  J.,  Ch.  180 ;  46  L.  T.  152  ;  30  W.  R.  266. 

Definite  Sum.] — ^A  grandfather  left  n  fund  in 
trust  for  his  grandson  absolutely  when  he  should 
attain  twenty-five,  with  a  gift  over  if  he  shonld 
die  without  issue  under  that  age,  and  provided 
that  a  sum  not  exceeding  2002.  per  annum  might 
be  applied  for  his  maintenance.  On  an  applica- 
tion that  such  sum  might  be  increased  to  5002. 
out  of  the  interest  of  the  fund  : — Held,  that  the 
presumption  that  the  infant  was  entitled  to  in- 
terest on  the  fund  was  rebutted,  and  that,  the 
testator  having  fixed  a  definite  sum  for  main- 
tenance, the  court  would  not  exceed  it.  May  v. 
Potter,  25  W.  R.  507. 

AeonmnlatlonB — ^To  whom  belonging.] — Pro- 
perty was  bequeathed  to  trustees  in  trust  for  an 
infant,  with  a  gift  over  in  case  of  his  death 
under  twenty-one.  The  trustees  accumulated 
the  income  of  the  property  not  required  for  his 
maintenance,  in  pursuance  of  the  powers  given 
by  s.  26  of  Ijord  Cranworth's  Act.  The  infant 
died  under  twenty-one  : — Held,  that  the  accu- 
mulations of  income  to  the  time  of  the  death  of 
the  infant  belonged  to  the  infant,  and  were  not 
to  be  held  for  the  benefit  of  the  remainderman 
who  ultimately  became  entitled  to  the  property 
from  which  the  accumulations  arose.  BnckUn/s 
Tni9t»,  In  re,  22  Ch.  D.  583  ;  52  L.  J.,  Ch.  439  ; 
48  L.  T.  109  ;  31  W.  R.  376. 

Property  Held  in  Trait.] — Trustees  may,  under 
23  &  24  Vict.  c.  145,  s.  26,  apply  for  or  towards 
the  maintenance  of  an  infant  the  income  of  pro- 
perty held  on  trust  for  the  infant  contingently  on 
attaining  the  age  of  twenty-one  years.  Cotton, 
In  re,  1  Ch.  D.  232 ;  45  L.  J.,  Ch.  201  ;  33  L.  T. 
720 ;  24  W.  R.  243. 

When  a  fund  was  bequeathed  upon  trust  for 
all  the  children  of  A.  who  should  attain  twenty- 
one  in  equal  shares,  and  if  there  should  be  but 
one  such  child,  then  for  that  child,  and  A.  died 
leaving  one  infant  child  : — Held,  that  the  income 
of  the  fund  might  be  applied  in  the  maintenance 
of  the  child.    lb. 


Poweri  of  Tnuteef.1— Though  23  &  24 

Vict.  c.  145  (Lord  Cranworth  s  Act),  s.  26,  enables 
trustees  to  apply  for  an  infant's  maintenance 
out  of  income  to  which  the  infant  is  contingently 
entitled,  it  does  not  enable  them  so  to  apply  in- 
come to  which  the  infant  never  can  become  en- 
titled at  all.  George,  In  re,  47  L.  J.,  Ch.  118  ; 
26  W.  R.  65— C.  A. 

A  testator  gave  a  legacy  of  3,000Z.  to  three 
children,  or  the  survivors  or  survivor,  who  should 
attain  twenty-one  ;  but  if  all  three  died  under 
twenty-one  there  was  a  gift  over..  The  will 
contained  a  direction  to  the  trustees  to  apply 
the  whole  or  such  parts  as  they  shonld  thinic  fit 
of  the  income  of  the  legacy  for  the  maintenance 
and  education  of  the  legatees  while  under 
twenty-one  : — Held,  that  the  court  had  power  to 
control  the  discretion  of  the  trustees  in  the 
allowance  to  be  made  for  children;  and  the 
court,  in  opposition  to  the  trustees,  directed  that 
the  whole  income  should  be  paid  to  the  father  of 
the  children  for  their  maintenance,  together  with 
an  equal  amount  for  past  maintenance.  Ilodge^, 
In  re,  Dary  v.  Ward,  7  Cb.  D.  754  ;  47  L.  J.,  Ch, 
335  ;  26  W.  R.  390. 

Trustees  were  by  deed  authorized,  if  they 
thought  fit,  to  apply  the  income  of  shares  to 
which  children  were  presumptively  entitled 
towards  the  maintenance  of  the  children,  not* 
withstanding  the  father  of  the  children  might 
be  of  sufficient  ability  to  maintain  them.  A 
suit  was  instituted  for  the  administration  of  the 
estate  of  the  testator: — Held,  that  the  court 
would  not  control  the  discretion  of  the  trustees, 
and  that,  if  they  thought  it  fit  that  the  income 
should  be  paid  to  the  father  for  the  mainte- 
nance of  the  children,  an  order  would  be  made 
for  pavment  accordinglv.  Brophy  v.  Bellamy^ 
8  L.  R.,  Ch.  798 ;  43  'L.  J.,  Ch.  183  ;  29  L.  T. 
380. 

Kother's  Disoretion  ae  to  Kalntenance  eon- 
trolled.] — ^Where  a  fimd  was  by  will  given  to 
trustees  for  infants,  and  the  trustees  were  desired 
to  pay  the  income  to  the  mother  to  be  by  her  ap- 
plied for  their  benefit  at  her  discretion  : — Held, 
that  the  court  had  power,  where  the  mother 
had  not  exercised  a  sound  discretion,  to  order 
the  income  to  be  paid  to  the  father  for  the 
maintenance  of  the  infanta.  Roper's  Trmts, 
In  re,  11  Ch.  D.  272 ;  40  L.  T.  97  ;  27  W.  R, 
408. 

Order  for.] — An  order  for  the  maintenance  of 
an  infant  made  without  suit  constitutes  the 
infant  a  ward  of  court.  Graham,  In  re,  10 
L.  R.,  Bq.  530 ;  39  L.  J.,  Ch.  724  ;  22  L.  T. 
904  ;  18  W.  R.  988. 

Real  and  personal  estate  was  given  by  will  to 
A.  and  B.  to  permit  X.  to  receive  the  income 
during  his  life,  remainder  to  the  use  of  an  infant. 
On  the  death  of  X.  leaving  his  widow  and  the 
infant  otherwise  unprovided  for,  the  court  made 
an  order  for  the  payment  of  the  whole  income  of 
the  property  for  her  maintenance,  to  the  widow, 
by  A.  and  B.  Shortly  afterwards  the  circum- 
stances of  the  widow  improved,  but  A.  and  B., 
till  the  death  of  B.,  in  1851,  and  after  that  event 
A.  alone,  still  paid  the  gross  income  (without 
ever  paying  sncoession  duty)  to  the  widow  during 
the  minority  of  the  child.  The  child  attained 
twenty-one  in  1873,  married,  and  sought  to 
charge  A.  and  the  estate  of  B.  with  first,  excess 
of  payment  for  maintenance,  having  regard  to 
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the  widow's  altered  circamstances ;  second, 
dilapidations  ;  third,  amount  |)aid  for  succession 
duty,  with  interest : — Held,  first,  that  the  order 
was  a  protection  during  the  joint  lives  of  A. 
and  B.,  but  that  the  trust  so  created  did  not 
survive,  and  that  an  inquiry  must  therefore  be 
directed  whether  A.  properly  paid  the  whole  in- 
come from  1861.  Brown  v.  Anith,  46  L.  J.,  Ch. 
866. 

Held,  secondly,  that  they  were  under  no  lia- 
bility for  dilapidations  ;  thirdly,  that  they  were 
liable  for  succession  duty,  but  not  for  the  in- 
terest.   Jb. 

Legacy— I&tereft  by  way  of.] — The  presump- 
tion that  a  l^;acy  given  by  a  person  in  loco 
|>arentis  to  an  infant  on  his  attaining  twenty-one, 
carries  interest  by  way  of  maintenance  in  the 
meantime,  is  rebutted  if  the  testator  makes  any 
other  provision  for  such  maintenance.  George^ 
In  re,  47  L.  J.,  Ch.  118 ;   26  W.  R.  65— C.  A. 


VIII.  ACTIONS  BY  AND  AGAINST. 
1.  Obounds  fob  Bbinoing. 

By  In&nt — ^To  reooTer  Bealty.] — When  an 
infant  is  entitled  both  at  law  and  in  equity  to 
real  estate  as  against  another  who  is  in  wrongful 
possession,  he  is  entitled  to  recover  in  equity  on 
a  bill  stating  these  facts  and  asking  a  declaration 
of  title  and  account,  and  may  join  adult  remain- 
dermen as  co-plainti&  Howard  v.  Shrews- 
bury iEarl),  17  L.  R.,  Eq.  378  ;  43  L.  J.,  Ch. 
495  ;  29  L.  T.  862 ;  22  W.  K  290. 

An  infant  filed  a  bill  claiming  real  estate 
under  an  equitable  title  ;  it  was  held  at  the  hear- 
ing, that  on  the  construction  of  the  documents  he 
had  a  legal  title,  but  the  court  made  a  decree 
without  requiring  any  amendment.    lb. 


Against    Trustees.] — ^An  infant  having 


been  injured  by  a  railway  accident,  her  claims 
were  compromised  for  a  sum  of  money,  which 
WAS  paid  by  the  company  to  her  attorney.  The 
money  was  intended  for  her  exclusive  benefit, 
and  it  having  been  arranged  between  her  parents 
and  the  company  that  the  money  should  be 
settled,  it  was  paid  over  to  trustees  of  a  settle- 
ment, the  trusts  of  which  gave  the  income  only  of 
the  money  to  her  for  life.  When  she  came  of 
age  she  repudiated  this  arrangement,  and  sued 
the  trustees  for  money  received  to  her  use : — 
Held,  that  the  contract  entered  into  by  the  trus- 
tees was  to  hold  the  money  on  the  trusts  of  the 
settlement,  and  that  they  were  not  liable  to  her 
in  this  form  of  action.  Schojield  v.  Robini<yn^ 
24  L.  T.  691  ;  19  W.  R.  958. 

In  PonnA  panperie.] — An  infant  may  sue 

in  formft  pauperis  by  his  next  friend.    Bryant  v. 
Wagner,  3  Jur.  460. 

Perfonal  InJnrieB — Kegligence  of  Person  in 

Charge.] — ^A  child  five  years  old,  was  in  the  care 
of  his  grandmother,  at  a  station  of  a  railway 
company.  For  the  purpose  of  going  by  it,  she 
purchased  a  ticket  for  herself  and  one  for  him. 
In  crossing  the  line  to  be  ready  for  the  train, 
they  were  knocked  down  by  a  goods  train.  The 
jury  found  that  there  was  negligence  in  the 
servants  of  the  company,  and  in  the  grandmother : 
— Held,  that  the  child  was  so  identified  with  his 
grandmother,  that,  by  reason  of  her  negligence. 


an  action  in  his  name  could  not  be  maintained 
against  the  company.  Watte  v.  Xorth-JSastern 
Railway  Company,  El.,  Bl.  &  El.  942  ;  28  L.  J., 
Q.  B.  268  ;  5  Jur.,  N.  S.  936- Ex.  Ch. 


Contributory   Kegligenee.] — The  defen- 


dant having  placed  a  crushing  machine  in  a  public 
market  for  exhibition,  a  child  was  injured  by  put- 
ting his  fingers  between  the  cog-wheels  while 
another  child  was  turning  the  handle : — Held, 
that  the  defendant  was  not  liable  for  negligence 
in  leaving  the  machine  unguarded  where  it  was  ; 
and  that  the  injury  sustained  by  the  child  was 
the  direct  result  of  the  improper  meddling  with 
the  machine.  Mangan  v.  Atherton  or  Atterton, 
1  L.  R.,  Ex.  239 ;  35  L.  J.,  Ex.  161  j  14  W.  R. 
771  ;  4  H.  &  C.  388. 

Contiibutory  negligence  by  an  infant  has  the 
same  effect  in  disentitling"  him  to  maintain  an 
action  as  in  the  case  of  an  adult.  Abbott  v.  Ma^- 
fie,  2  H.  ;&  C.  744  ;  33  L.  J.  Ex.  177  ;  10  Jur 
N.  8.  682  ;  12  W.  R.  315. 

The  defendants  were  owners  of  a  warehouse,  in 
front  of  which  was  a  cellar  in  a  public  street. 
The  opening  of  the  cellar  was  covered  with  a 
flap  or  lid  which  the  defendants  raised,  and  leant 
against  a  wall  when  they  wanted  access  to  the 
cellar.  While  it  was  leaning  against  the  wall,  a 
young  child,  who  had  been  warned  not  to  meddle 
with  it,  climbed  up  upon  it,  and  caused  it  to  fall 
upon  himself,  and  ne  was  injured  by  the  fall : — 
Held,  that  the  defendants  were  not  liable  for  the 
injury.     lb. 

The  lid  also  fell  upon  and  injured  another 
young  child  :— Held,  tnat  the  defendants  were 
not  liable  to  him,  if  he  was  a  joint  actor  with  the 
other  child  ;  that  they  were  liable,  if  he  was  not. 
lb. 

Contributory  negligence  does  not  disentitle  an 
infant  to  recover  for  an  injury  sustained  other- 
wise than  where  such  injury  is  occasioned  en- 
tirely by  the  negligence  of  the  infant.  Gardner 
V.  Grace,  1  F.  &  F.  359. 

A  child  three  years  and  a  half  old  strayed 
upon  a  railway,  and  had  its  leg  cut  off  by  a  pass- 
ing train :— Held,  that  in  the  absence  of  any 
evidence,  to  shew  that  the  child  got  there  through 
n^lect  or  default  on  the  part  of  the  comimny, 
the  company  was  not  responsible  for  the  injury. 
Singleton  v.  Eastern  Covniies  Railway,  7  C.  B., 
N.  S.  287. 


Expenses  for  Core.] — An  infant  suing  for 


a  personal  injury,  cannot  sue  for  expenses  paid 
by  his  parents  for  his  cure.  Collins  v.  Lc/evre, 
1  F.  &  F.  436. 

Inqoiry  whether  Action  for  Infant's  Benefit.] 
— ^The  Court  of  Appeal  will  not  interfere  with 
the  discretion  of  the  court  below  as  to  directing 
an  inquiry  whether  a  suit  is  for  an  infant  plain- 
tiff's benefit.  Pensotti  v.  Pensotti,  30  L.  T.  348  ; 
22  W.  R.  461— L.  JJ. 

When  a  will  is  disputed  by  a  guardian  ad 
litem  on  behalf  of  infants,  the  Court  of  Probate 
has  power  to  inquire  whether  the  suit  is  for  their 
benefit.  Perciral  v.  Cross,  7  P.  D.  284  ;  62  L.  J., 
P.  16  ;  47  L.  T.  353  ;  31  W,  R.  124  ;  46  J,  P.  792. 


2.  Pbactice. 

a.  Appearance. 
Who  may  Enter.] — ^A  solicitor  must  be  taken 


491 


INFANT — Actions  by  and  against. 


492 


in  the  absence  of  proof  to  the  contrary,  to  have 
authority  from  his  client,  though  an  infant,  to 
enter  an  appearance  for  him  ;  and,  where  the 
appearance  has  been  entered,  the  court  will  act 
upon  it  without  service ;  and,  therefore,  after 
appearance  entered  for  an  infant,  a  guardian  ad 
litem  may  be  appointed  for  him,  although  he  has 
not  been  served  with  the  bill.  Lloyd  v.  MoM' 
more,  9  Ir.  R.,  Eq.  488. 

If  a  defendant  is  sued  as  admin  istratiix  during 
her  minority,  and  appears  by  attorney,  such  ap- 
pearance is  irregular,  as  she  should  have  appeared 
by  guardian.  Ilindmarsh  v.  Chandler ,  1  Moore, 
250  ;  7  Taunt.  488. 

Where  the  defendant  is  an  infant,  the  plaintiff 
ought  to  apply  to  him  to  name  his  guardian,  and 
in  default  he  should  apply  to  the  court  to  oblige 
the  defendant  to  do  so.  Slupman  v.  Sterens,  2 
Wils.  50. 

If  an  infant  appears  in  person,  not  by  guardian 
or  prochein  amy,  it  is  error  in  fact.  Castled ine 
v.  Mundt/,  1  N.  &  M.  635  ;  4  B  &  Ad.  90. 

If  an  infant  assigns,  by  attorney,  for  error 
coram  vobis,  that  he  has  improperly  api)eared  iu 
the  action  by  attorney  instead  of  guardian,  it  is 
not  a  mere  irregularity,  but  a  gi'ound  of  error  : 
still  the  court  will,  on  application,  set  the  assign- 
ment aside,  and  allow  the  plaintiff  in  error  to 
assign  by  guardian.  Be^rcn  v.  Cheshire,  3  D.  I*. 
C.70. 

An  appearance  entered  by  a  plaintiff  for  an 
infant  by  an  attorney  is  irregular,  and  the  sub- 
sequent proceedings  may  be  set  aside  without 
costs  even  after  a  writ  of  inquiry  executed. 
i>w«»  v.  Ciirtis,  4  D.  P.  C.  729. 

A  motion  on  behalf  of  an  infant,  to  set  aside 
irregular  proceedings,  may  be  tnade  by  his  father 
or  an  attorney  ;  but  it  must  appear  to  be  made 
with  the  consent  of  the  infant.    lb. 

Where  there  has  been  judgment  of  nonsuit  in 
an  action  brought  against  an  infant,  it  is  no 
ground  of  error  that  he  appeared  by  attorney. 
Bird  v.  Pegg.  5  B.  &  A.  418. 

The  15  &  16  Vict.  c.  70,  has  not  abolished  the 
necessity  of  appointing  a  guardian  to  an  infant 
defendant  before  the  plaintiff  can  sign  judgment 
by  default.  Jar  man  v.  Lucas,  15  C.  B.,  N.  S. 
474  ;  33  L.  J.,  C.  P.  108  ;  12  W.  R.  202. 

After  error  in,  fact,  brought  by  a  defendant 
assigning  infancy  and  appearance  by  attorney  on 
the  record,  the  court  ordered  all  the  proceedings 
subsequent  to  the  appearance  to  be  set  aside, 
and  the  defendant  to  appear  by  guardian.  Carr 
v.  Cooper,  1  B.  &  S.  230 ;  4  L.  T.  323  ;  9  W.  R. 
611. 

The  court  has  no  power  to  order  the  proceed- 
ings to  be  amended.    lb. 

Defttnlt  of.] — Where  a  plaintiff  signs  judg- 
ment for  default  of  appearance,  not  knowing 
that  the  defendant  is  an  infant,  it  is  a  matter 
entirely  for  the  discretion  of  the  court,  or  a  judge, 
whether  such  judgment  should  be  set  aside. 
Fttrmval  v.  Broohe,  49  L.  T.  134. 

b.   Next  Friend  and  Guardian  ad  litem..    , 

Qfioe  ot] — A  prochein  amy  is  not  a  party  to 
the  suit,  but  simply  a  person  appointed  by  the 
court  to  look  after  the  interests  of  the  ii^ant, 
and  manage  the  suit  for  him.  Sinclair  v.  Sin- 
clair, 13  M.  &  W.  640 ;  14  L.  J.,  Ex.  109  ;  S  P.. 
Mrllftish  V.  A»///rr,  19  L.  J.,  Q.  B.  493  ;  14  Jur.  621. 

N.  filed  a  bill  to  which  there  were  infant  de-  i 


fendants,  and  subsequently  moved  to  take  his 
bill  off  the  file.  No  guardian  ad  litem  of  the 
infants  had  then  been  appointed : — ^Held,  that 
a  guardian  ad  litem  for  the  infants  must  first  be 

appointed  in  order  to  consent,    y- v.  .V , 

31  L.  T.  79 ;  22  W.  R.  819. 

Eridenoe  of,  m  agaiiiBt  Inftnt.] — Where  a 
minor  sues  by  his  guardian,  a  declaration  made 
by  the  guardian  is  not  evidence  against  him. 
Cowling  V.  My,  2  Stark.  366. 

Benefit  of  Inftnt.] — ^When  a  will  is  disputed 
by  a  guardian  ad  litem  on  behalf  of  in&nts,  the 
Court  of  Probate  has  power  to  inquire  whether 
the  suit  is  for  their  benefit.    Percival  v.  Cross,. 

7  P.  D.  234  ;  52  L.  J.,  P.  16  ;  47  L.  T.  353  ;  31 
W.  R.  124  ;  46  J.  P.  792. 

Who  may  be — Father.] — An  infant  was  ad- 
mitted to  sue  by  her  father  and  next  friend,  on  a 
petition  signed  for  her  by  the  father,  and  on  affi- 
davit verifying  the  signature,  and  stating  that 
the  infant  was  only  twenty-one  months  old,  and 
unable  to ^vrite  or  make  her  mark.  Bade*  v.  Booth, 

8  Q.  B.  718  ;  3  D.  &  L.  770  ;  15  L.  J.,  Q.  B.  263  j 
10  Jur.  311. 

When  the  next  friend  of  an  infant  plaintiff^ 
dies,  his  nearest  paternal  relations  are  entitled  to 
nominate  the  new  next  friend ;  and  their  nominee 
may  obtain  orders  of  course  in  the  suit  changing 
the  solicitors  on  the  record  and  appointing  him- 
self next  friend.  Talbot  v.  Talbot,  17  L.  R.,  Eq. 
347  ;  43  L.  J.,  Ch.  362  ;  22  W.  R.  619. 

In  such  a  case  the  order  appointing  the  new 
next  friend  need  not  be  supported  by  any  affi- 
davit as  to  his  fitness.    1  b. 

The  father,  as  being  the  natural  guardian  of 
the  infant,  ought,  in  the  first  instance,  to  be 
appointed  prochein  amy.  Watson  v.  I^'oser,  8^ 
M.  k  W.  660  ;  9  D.  P.  C.  741 ;  5  Jur.  682. 

When  an  administration  action  had  been  com- 
menced on  behalf  of  infants  contingently  entitled 
under  the  will  of  a  deceased  testator,  the  father 
of  the  infants  was  appointed  next  friend,  in  sab- 
stitution  for  a  stranger  who  had  constituted 
himself  next  friend  and  had  commenced  the 
action.  Wool/  v.  Pemberton,  6  Ch.  D.  19  ;  37 
L.  T.  328  ;  25  W.  R.  873— C.  A. 

Father  or  Kezt  Friend  IniolTent.] — ^Where  an 
uncertificated  bankrupt  was  procured  to  be  ap- 
pointed prochein  amy  for  an  infant  plaintiff,, 
the  court  removed  him,  and  ordered  another  to 
be  appointed.  Watsim  v.  Fraser,  8  M.  &  W. 
660  ;  9  D.  P.  C.  741 ;  5  Jur.  682. 

The  court,  in  its  discretion,  will  allow  a  father, 
though  an  insolvent  debtor,  to  prosecute  an  actioii 
as  prochein  amy,  for  his  infant  son,  if  it  is  clearly 
shewn  that  no  fitter  person  can  be  obtained ;  and 
poverty  is  no  ground  for  requiring  security  for 
costs.  Dvekett  v.  Safchiccll,  1  D.  &  L.  980  ;  12 
M.  &  W.  779;  18  L.  J.,  Ex.  224  ;  8  Jur.  408. 

Where,  in  an  interpleader  issue  in  which  an 
infant  was  plaintiff,  his  nearest  relative,  who  was 
insolvent,  had  been  appointed  prochein  amy,  the 
court  on  motion  removed  him  ;  it  not  app^ring^ 
by  affidavit  that  no  solvent  person  could  be  found 
to  act  on  behalf  of  the  infont.  Lees  v.  «S«iYA, 
5  H.  &  N.  632 ;  8  W.  R.  464. 

In  FormA  panperis.] — An  infant  may  sue  in 
form&  pauperis  by  his  next  friend.  Bryant  v. 
Wagner,  3  Jur.  460. 
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When  Caamot  be  Found.]— Where,  in  an  action 
brought  on  the  part  of  an  infant  by  his  prochein 
amy,  the  latter  cannot  be  found  at  the  address 
at  which  he  is  described,  the  proper  course  is  to 
take  out  a  summons  for  a  stay  of  proceedings 
until  his  address  is  g:iyen  by  the  plaintiff's  at- 
torney ;  and  the  defendant  having,  under  such 
alleged  drcnmstanoes,  applied  to  the  court  for  a 
stay  of  proceedings  until  security  for  costs  should 
be  giyen,  the  court  discharged  the  rule.  Uayei 
V.  Carr,  1  D.,  N.  S.  522 ;  4  Scott,  N.  R  560. 

Aeting  without  Authority.]— The  wife  of  a 
minor  having  committed  adultery  whilst  her 
husband  was  abroad  in  the  East  Indies,  the 
father  procured  himself  to  be  appointed  pro- 
chein amy,  and  commenced  an  action  for  crim. 
con.,  in  his  son's  name,  without  his  knowledge 
or  authority,  and  recovered  a  verdict.  On  a 
motion  to  set  aside  the  proceedings,  on  the  ground 
of  there  being  no  authority  fiom  the  son  to 
bring  the  action : — ^Held,  first,  that  as  the  defen- 
dant had  reason  to  believe,  long  before  the  trial, 
that  the  authority  of  the  son  could  not  have 
been  obtained,  he  ought  to  have  made  inquiries 
then,  and  that  the  application  was  too  late. 
Morgan  v.  Thorn,  7  M.  &  W.  310 ;  9  D.  P.  C. 
228  ;  5  Jur.  294. 

Held,  secondly,  that  no  authority  from  the  son 
was  necessary  to  enabl,^  the  father  to  sue  as  pro- 
chein amy ;  and  there  being  nothing  to  shew 
that  he  was  not  properly  appointed  prochein 
amy,  that  it  must  be  assumed  to  have  been  pro- 
perly done ;  and  that  the  son  would  be  bound 
by  the  jud^ent  in  this  action.    Ih, 

SemoTal  ol] — The  next  friend  of  infant  plain- 
tiffs has  no  power  to  deprive  them  of  their  right 
to  appeal ;  and  his  refusal  to  appeal,  though 
admittedly  bon&  fide,  is  misconduct  sufficient  to 
justify  his  removal.  Dwpuy  v.  WeUford,  42 
L.  T.  730 ;  28  W.  R.  762. 

If  a  guardian  is  changed  pending  an  action, 
the  fact  ought  to  be  stated  by  an  entry  on  the 
record.    Daviex  v.  Loch'tt,  4  Taunt.  765. 

If  the  next  friend  or  guardian  ad  litem  is 
acting  improperly,  the  proper  course  is  to  remove 
him  and  appoint  a  new  next  friend.  Birchall, 
In  re,  WiUon  v.  Birchall,  16  Ch.  D.  41 ;  44  L.  T. 
113  ;  29  W.  R.  27— C.  A. 

Death  of.] — When  the  next  friend  of  an  infant 
plaintiff  dies  pending  the  action,  a  new  next 
friend  may  be  appointed  on  an  ex  parte  motion 
in  court.    Daly  v.  Daly,  9  L.  R.,  Ir.  383. 

Ooits — Liability  for.] — Where  a  party  becomes 
the  guardian  on  record  of  an  infant,  he  is  liable 
to  the  payment  of  the  attorney's  bill,  though  he 
did  not  interfere  in  the  conduct  of  the  action, 
nor  was  in  any  way  interested  in  the  event. 
Jiamsll  V.  Piekmorej  2  Esp.  473. 

The  next  fricmd  of  infants  conducting  a  suit  on 
their  behalf  to  a  successful  issue  is  entitled  to  his 
costs,  charges,  and  expenses  properly  incurred 
before  suit  with  reference  to  the  institution 
thereof,  out  of  a  fund  in  court,  recovered  in  the 
suit.    Palmer  v.  J<me$,  22  W.  R.  909. 

A  next  friend  having  filed  a  bill  for  the  ad- 
ministration of  a  testator's  estate,  and  to  protect 
the  infants,  without  being  a  friend  of  the  family, 
and  without  making  sufficient  inquiries  : — Held, 
that  she  must  pay  her  own  costs,  although  the 
suit  resulted  in  tne  appointment  of  a  new  trustee, 


which  was  a  protection  to  the  estate.  Edgley  v. 
Adamt,  31  L.  T.  15. 

When  at  the  hearing  costs  are  ordered  to  be 
paid  by  a  next  friend,  without  any  reservation  of 
the  question  how  they  are  ultimately  to  be  borne, 
the  order  is  final  against  him  personally,  and 
cannot  be  re-opcned  on  further  consideration. 
Caley  v.  Caley,  25  W.  R.  528. 

The  next  friend  of  infant  plaintiffs  ordered  to 
pay  the  casts  of  an  action  against  executors  for 
administratiou,  the  chief  clerk  having  found,  in 
answer  to  an  inquiry  directed  shortly  after  the 
issue  of  the  writ,  that  it  would  not  be  fit  and 
proper,  and  for  the  benefit  of  the  plaintiffs,  that 
the  action  should  be  further  prosecuted.  Thomat 
V.  EUum,  46  L.  J.,  Ch.  793. 


Of  Infant*!  Solicitor.]— An  infant  suing 


by  his  next  friend,  and  who  has  recovered  in  an 
action,  is  entitled  to  the  costs  of  an  attorney  em- 
ployed to  conduct  such  action  for  him,  although 
the  writ  of  summons  was  sued  out  in  person,  and 
the  only  notice  to  the  defendant  of  an  attorney 
being  employed  was  the  address  of  the  next 
friend  being  at  the  office  of  such  attorney,  as 
stated  on  the  back  of  the  declaration,  as  follows  : 
— •*  E.  B.,  next  friend,  at  C.'s,  8,  Symond's-inn, 
Chancery-lane."  Bnjant  v.  Wilson,  3  C.  B., 
N.  S.  722  ;  4  Jur.,  N.  S.  862. 


Charge  on  Infant*i  I&torest  for.] — Where 


an  action  had  been  brought  by  an  infant  tenant 
in  tail,  by  his  next  friend,  for  the  benefit  of  the 
entailed  estate,  which  was  approved  by  the  court, 
the  court  made  an  order  sanctioning  a  charge 
upon  the  infant's  interest  in  the  property  for  the 
purpose  of  raising  a  sufficient  sum  to  pay  the 
costs  of  prosecuting  the  action,  the  person  ad- 
vancing the  money  being  content  to  accept  the 
risk  of  losing  it  if  the  action  failed  and  the  in- 
fant died  under  age,  Jonc9,  In  re,  48  L,  T.  188  ; 
31  W.  R.  399. 


Security  for.] — ^When  an  infant  sues,  the 


court  will  oblige  the  prochein  amy,  or  guardian, 
or  attorney,  to  give  security  for  the  costs.  Doe 
d.  iSelhy  v.  AUton,  1  T.  R.  493. 

If  an  infant  lessor  in  ejectment  is  a  pauper,  the 
court  will  require  him  to  find  some  person  to  be 
security  for  the  defendant's  costs.  Doe  d.  Itoherts 
V.  Roberts,  6  D.  P.  C.  556  ;  8,  P.,  Anon,,  1  Wils. 
130. 

Where  an  infant  sues  by  guardian  who  is  sworn 
to  be  in  insolvent  circumstances,  the  court  will 
require  him  to  give  security  for  costs.  Mann  v. 
BeHJten,  4  M.  &  P.  215. 

The  court  refused  to  compel  an  infant  plaintiff 
to  give  security  for  costs,  upon  its  being  shewn 
that  the  guardian  had  undertaken  for  them. 
Anon.,  Cowp.  128. 

Liability  of  Solicitor  to  Infknt.] — An  attor- 
ney who,  as  attorney  for  an  infant  suing  by  pro- 
chein amy,  has  received  the  damages  and  costs 
recovered  in  such  action,  is  liable  to  the  infant 
in  an  action  for  money  had  and  received.  Collins 
V.  Brook,  4  H.  &  N.  270  ;  28  L.  J.,  Ex.  143  ; 
S,  a,  at  Nisi  Prius,  1  F.  &  F.  437.  Affirmed 
on  appeal,  5  H.  &  N.  700  ;  29  L.  J.,  Ex.,  255  ;  6 
Jur.,  N.  S.  999  ;  8  W.  R.  474— Ex.  Ch. 

Death  of  Infant  after  Verdict  but  before 
Judgment.] — Where  an  infant,  in  an  action  of  tort 
purely  personal,  sues  by  his  next  friend  and  dies 
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after  yerdict  found  for  him,  and  before  judgment 
signed,  the  next  friend  may  sign  judgment  for  the 
amount  of  the  damages  and  taxed  costs.  Kra- 
mer V.  Waymark,  1  L.  R.,  Ex.  241  ;  So  L.  J.,  Ex, 
148  ;  12  Jar.,  N.  S.  395  ;  14  L.T.  368  ;  14  W.  R. 
669  ;  4  H.  &  C.  427. 

Coment  to  Eridenee.] — ^A  guardian  ad  litem 
may  consent  on  behalf  of  infants,  without  the 
leave  of  the  court,  to  evidence  being  taken  by 
affidavit  instead  of  vivA  voce.  Fryer  v.  Wiwman^ 

45  L.  J.,  Ch.  199 ;  33  L.  T.  779  ;  24  W.  R.  206  ; 
S.  P.,  Xnatehbull  v.  Fowle,  1  Ch.  D.  604  ;  24 
W.  R.  629. 

AAdavit  of  Bocvmentt.]  — Where  plaintifEs 
were  infants  suing  by  their  next  friend,  the 
court  made  an  order  directing  the  production  of 
documents  under  the  Chancery  (Ireland)  Act, 
1867  (30  &  31  Vict.  c.  44),  on  the  oath  of  the 
next  Mend.  Crowe  v.  Bank  of  Ireland,  5  Ir,  R., 
Eq.  678  ;  19  W.  R.  910. 

Form  of  order  in  such  a  case.    Ih, 

Production  of  Docnmentf.] — The  next  friend  of 
an  infant  plaintiff  is  not  a  party  to  the  action 
and  no  oraer  can  therefore  be  made  against  him 
for  production  of  documents  under  OkI.  XXXI. 
r.  12.  CorsellU^  In  re,  Lawton  v.  Elwe$,  52  L.  J., 
Ch.  399  ;  48  L.  T.  425 ;  31  W.  R,  414. 

Interro^torioi.] — ^A  guardian  ad  litem  is  not  a 
party  to  the  action  within  the  meaning  of  Ord. 
XXXI.  r.  1,  and  therefore  cannot  be  compelled 
to  answer  interrogatories.  Ingram  v.  Little,  11 
Q.  B.  D.  251  ;  31  W.  R.  858. 

Changing  Solicitor.] — The  attorney  acting  for 
an  infant  plaintiff  suing  by  his  next  friend  is  the 
attorney  of  the  next  friend,  and  a  rule  to  change 
him  cannot  be  entered  without  the  authority  of 
the  next  friend  ;  and  where  such  a  rule  was 
entered,  the  court,  at  the  instance  of  the  next 
friend,  set  it  aside.  Almack  v.  Moore,  2  Jr.,  L.  R. 
90.  See  Talbot  v.  Talbot,  17  L.  R.,  Eq.  347  ;  43 
L.  J.,  Ch.  362  ;  22  W.  R.  619. 

o.  Other  ICatten  Balatiiiffto. 

Debtor'!  Snmmoni  iisned  by.] — An  infant  cre- 
ditor may  issue  a  debtor's  summons  in  bis  own 
name.     Brochlebank,  Er  parte,  6  Cb.   D.  358  ; 

46  L.  J.,  Bk.  113;  37  L.  T.  282;  25  W.  R. 
859. 

Compromise  of  Actioni.] — In  sanctioning  ar- 
rangements between  parties  to  probate  causes, 
the  court  acts  upon  the  statement  of  counsel  that 
the  compromise  is  expedient,  but  it  does  not  by 
such  sanction  thereby  intend  to  bind  infants  or 
any  other  persons.  Norman  v.  Strains,  6  P.  D. 
219  ;  50  L.  J.,  P.  39  ;  46  L.  T.  191  ;  29  W.  R. 
744. 

The  court  has  no  power  to  compromise  a  claim 
in  which  infants  are  interested  against  the  wish 
of  the  next  friend  or  guardian  ad  litem  of  the 
infants,  acting  under  the  advice  of  counsel. 
JJirclMll,  In  re,  WiUon  v.  Birchall,  16  Ch.  D. 
41  ;  44L.  T.  113;  29  W.  R.  27. 

A  compromise  on  behalf  of  infants  is  to  be 
obtained  upon  petition,  supported  by  an  affidavit 
of  a  solicitor  that  counsers  opinion  has  been 
given  that  the  compromise  is  for  the  benefit  of 
the  infants.  Gray  v.  Panl,  46  L.  J.,  Ch.  818  : 
25  W.  R.  874. 


Party  eonienting  cannot  object  that  other 
Partiei  are  Infiuita.] — ^A  party  to  a  suit,  who, 
knowing  that  certain  other  parties  are  infants, 
agrees  that  a  certain  course  should  be  taken  in 
the  suit,  cannot  afterwards  object  that  his  con- 
sent does  not  bind  him  because  the  other  parties 
were  in&nts  and  could  not  consent.  Pitani  v. 
Att.'Gen.  ^Gibraltar'),  5  L.  R.,  P.  C.  617. 

Whether  Supplemental  Order  or  Bill  necectary 
to  bind.] — ^An  infant  can  be  bound  by  proceed- 
ings in  a  suit,  taken  after  his  birth,  by  obtaining 
th^  usual  supplemental  order,  and  then  taking 
out  a  summons  calling  upon  the  infant  to  shew 
cause  why  he  should  not  be  bound  by  the  pro- 
ceedings taken  after  his  birth.  Ocrleston  v. 
Fvllalove,  32  L.  T.  428. 

When  after  a  decree  had  been  made  in  an 
administration  suit,  directing  the  usual  accounts 
and  inquiries,  a  child  was  bom  who  took  an 
interest  in  the  estate  being  administered  in  the 
suit,  and  proceedings  in  the  suit  were  taken 
after  the  birth  of  the  child  : — Held,  that  there 
was  no  jurisdiction  to  make  a  supplemental  order 
under  15  &  16  Vict.  c.  86,  s.  62,  bringing  the 
after-bom  child  before  the  court,  and  directing 
that  he  should  be  bound  by  the  proceedings ; 
but  that  a  bill  was  necessary  for  the  purpose. 
Askew  V.  Booth,  44  L.  J.,  Ch.  200 ;   31  L.  T.  819. 

When  an  infant,  interested  in  an  action,  is 
bom  after  decree,  an  order  may  be  obtained 
binding  the  intant  by  all  proceedings  up  to  the 
time  of  his  birth  ;  and  then  a  summons  may  be 
taken  out,  calling  on  the  infant  to  shew  cause 
why  he  should  not  be  bound  by  the  proceedings 
subsequent  to  his  birth.  Scrvby  v.  Payne,  34 
L.  T.  846. 

See  further,  PRACTICE  QPartie^), 

Filing  Supplemental  Bill.] — ^A  common  admin- 
istration decree  having  been  made,  and  an  infant 
interested  in  the  estate  some  years  afterwards 
having  presented  a  petition  by  her  next  friend 
for  leave  to  file  a  supplemental  bill,  with  the 
object  of  charging  a  trustee  of  the  estate  with 
a  breach  of  trust,  which  she  alleged  had  been 
discovered  since  the  date  of  the  decree, — the 
court  granted  leave  accordingly,  without  requir- 
ing an  affidavit  by  the  next  friend  that  the 
alleged  breach  of  trust  could  not  with  reasonable 
diligence  have  been  discovered  at  the  date  of  the 
decree.  Hoghton,  In  re,  Hoghton  v.  Fiddey,  18 
L.  R.,  Eq.  573  ;  43  L.  J.,  Ch.  758  ;  22  W.  R.  854. 

Discharge  of  Infsnt  out  of  Costodj.] — The 
court  refused  on  motion  to  discharge  an  infant, 
who  had  sued  without  prochein  amy  or  guardian, 
and  was  in  execution  for  the  costs.  FinltyY, 
Jowle,  13  East,  6. 

The  court  would  not  discharge  an  infant,  in  an 
action  of  slander,  from  execution  for  damages 
and  costs,  although  the  insolvent  court  had  re- 
fused to  relieve  him,  because,  on  account  of  his 
infancy,  he  was  unable  to  make  the  assignment 
of  property  required  by  7  Geo.  4,  c.  67.  Defries 
V.  Davies,  1  Scott,  594 ;  1  Ring  N.  C.  692 ;  3 
D.  P.  C.  629  ;  1  Hodges,  103. 

An  infant  sued  by  prochein  amy  and  was  non- 
suited, and  there  was  judgment  against  him  for 
costs.  He  sued  out  a  writ  of  error,  which  was 
not  proceeded  with.  After  the  return  day  of 
the  writ  of  error  had  expired,  he  was  taken  in 
execution  on  the  original  judgment : — Held,  that 
he  was  not  entitl^  to  be  discharged  out  of 
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custody,  and  that  it  was  not  necessaiy  that  a 
noL  pros,  should  be  signed  to  justify  the  execu- 
tion. Ihw  V.  Clarkj  1  C.  &  M.  860 ;  2  D.  P.  C. 
302. 

Hon-deliyexy  of  ]>efaiee  by  Infant.]— The 
court  ordered  that  the  action  should  be  set  down 
on  notice  of  trial  as  against  the  infant  defen- 
dant. yatianaZ  Provineial  Bank  t.  Ecani,  51 
L.  J.,  Ch.  97 ;  30  W.  R.  177. 

In  an  action  for  sale  in  lieu  of  partition  the 
sole  defendant  was  an  infant.  The  facts  were 
simple,  and  no  defence  was  put  in^  The  plain- 
tiiEs  moved  for  judgment,  and  supported  their 
motion  by  affidavits  which  verified  the  statement 
of  claim.  The  guardian  ad  litem  did  not  object 
to  the  proposed  minutes  of  judgment : — Held, 
that,  under  the  circumstances,  the  plaintifb  had 
taken  the  proper  course,  and  that  notice  of  trial 
need  not  be  given.  There  is  nothing  in  the 
Bules  of  Court  or  in  National  Provincial  Bank 
v.  JStan*  (51  L.  J.,  Ch.  97)  to  the  contrary. 
FUzwater,  In  re,  Fitzioater  v.  Waterhou»e,  52 
L.  J.,  Ch.  83. 

Plea  of  InfiuLoy.]— The  withdrawal  by  a  de- 
fendant of  a  plea  of  infancy,  whether  true  or 
false,  is  a  sufficient  consideration  for  an  agree- 
ment on  the  part  of  the  plaintiff  to  accept  a 
smaller  in  satisfaction  of  a  greater  sum.  Cooper 
V.  Parker,  14  C.  B.  118 ;  23  L.  J.,  C.  P.  41. 
Affirmed  on  error,  15  C.  B.  822  ;  3  C.  L.  R.  710 ; 
24  L.  J.,  C.  P.  68  ;  1  Jur.,  N.  S.  281. 

If  money  is  paid  into  court  when  there  is  a 
plea  of  infancy,  the  defendant  may  still  avail 
himself  of  his  infancy.  Hitchcock  v.  Ti/fon,  2 
Esp.  481,  n. 

To  an  action  on  a  bill  of  exchange  against  the 
acceptor,  he  pleaded,  that  he  accepted  the  bill 
while  he  was  an  infant,  it  being  without  date  at 
the  time  of  the  acceptance ;  that  the  plaintiff 
afterwards  altered  the  bill  by  writing  a  date 
thereon  ;  and  that  there  never  was  any  licence 
or  ratification  by  the  defendant  to  such  altera- 
tion after  he  attained  his  majority  : — Held,  that 
the  plea  was  not  bad  for  duplicity.  Harrison  v. 
Cotgreate,  4  C.  B.  562  ;  5  D.  &  L.  169  ;  16  L.  J., 

C.  P.  198. 

In  an  action  against  two  on  joint  promises, 
they  pleaded  severally,  both  pleaded  non  assump- 
sit, and  one  infancy.  The  plaintiff,  in  an  answer 
to  the  latter  plea,  admitteid  on  the  record  that 
he  could  not  deny  the  infancy,  and  he  entered  a 
nolle  prosequi  as  to  the  defendant  pleading  it, 
but  went  to  trial  against  the  other : — Held, 
that  he  could  not  recover  against  him,  his  admis- 
sion on  the  record  being  conclusive  evidence  that 
there  was  no  joint  promise.  Boyle  v.  Webster, 
17  Q.  B.  960 ;  21  L.  J.,  Q.  B.  202. 

Infancy  is  a  good  defence  to  an  actiq^  on  the 
warranty  of  a  horse.  Hewlett  v.  HasweU,  4 
Camp.  118. 

Where  a  plaintiff  declared,  that,  having  agreed 
to  exchange  mares  with  the  defendant,  the  de- 
fendant by  falsely  warranting  his  mare  to  be 
sound,  well  knowing  her  to  be  unsound,  falsely 
and  fraudulently  deceived  the  plaintiff : — Held, 
that  infancy  was  a  good  plea  in  bar.  Green  v. 
Irreenbank,  2  Marsh.  485. 

Proof  of  InfiuLcy.] — The  proof  of  a  plea  of  in- 
fancy lies  upon  the  defendant.  Jeune  v.  Ward, 
2  Stark.  328  ;  S.  P.,  Hartley  v.  Wharton,  3  P.  & 

D.  529  ;  11  A.  &  E.  934  ;  4  Jur.  576. 


Family  discussion  as  to  birthday,  and  acts 
done  on  the  reputed  day,  are  evidence  for  the 
jury  as  to  the  age  of  an  infant  prosecutrix,  on 
whom  a  rape  is  charged  to  have  been  committed. 
Beg,  V.  Hayes,  2  Cox,  C.  0.  226. 

Action  by  indorsee  against  acceptor  of  a  bill 
of  exchange  at  four  months'  date.  Pleas,  that 
he  did  not  accept,  and  that  he  was  an  infant 
when  he  accepted.  Proof,  that  the  acceptance 
was  his  writing,  that  he  came  of  age  one  d&y  be- 
fore the  maturity  of  the  bill,  and  resided  in  the 
same  town  as  the  drawer  and  indorser,  is  evi- 
dence for  the  jury,  from  which  thev  might  infer 
that  the  bill  was  accepted  during  his  minority. 
Roberts  v.  Betltell,  12  C.  B.  778  ;  22  L.  J.,  C.  P. 
69 ;  16  Jur.  1087. 

Beplication— Fraudulent  Bepreiontation  as  to 

Age.] — ^Action  for  goods  bargained,  sold,  and  de- 
livered. Plea,  infancy.  Replication  on  equitable 
grounds  that  the  defendant,  with  knowledge  of 
his  true  age,  falsely  and  fraudulently  represented 
to  the  plaintiff  that  he,  the  defendant,  was  of 
age,  whereby  the  plaintiff  was  induced  to  enter 
into  the  contract  and  supply  the  goods  : — Held, 
first,  that  the  replication  was  no  answer  to  the 
plea  either  at  law  or  as  an  equitable  replication. 
Bartlett  v.  Wells,  1  B.  &  S.  836 ;  31  L.  J.,  Q.  B. 
57 ;  8  Jur.,  N.  S.  762 ;  5  L.  T.  607 ;  10  W.  R. 
229. 

Held,  secondly,  that  it  was  a  departure  from 
the  declaration.    lb, 

A  replication,  on  equitable  grounds,  to  a  plea 
of  infancy  that  the  defendant  fraudulently  con- 
tracted the  debt  by  means  of  a  false  and  fraudu- 
lent representation  that  he  \vas  of  age,  is  bad 
on  the  ground  of  departure,  and  disclosing  no 
answer  in  equity.  J)e  Boo  v.  Foster,  12  C.  B., 
N.  S.  272. 

Parol  to  Demur.] — ^An  infant  could  not  pray 
the  parol  to  demur  in  any  other  stage  of  the  pro- 
ceeding than  at  the  time  of  pleading.  Berisley 
V.  Custance,  4  T.  R.  75. 

An  infant  devisee,  sued  by  a  specialty  creditor 
of  the  devisor,  could  not  pray  the  parol  to  demur 
by  reason  of  his  nonage ;  such  privilege  of  an 
heir  who  was  in  by  descent  not  being  extended 
to  a  devisee  by  3  WilL  &  M.  c.  14,  which  charges 
the  lands  in  his  hands  for  the  specialty  debts  of 
the  devisor.  Plaskett  v.  Beeby,  4  East,  486  ;  1 
Smith,  264. 


INFERIOR   COURT. 

See  COURT. 
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I.  Crimijual,  —  See   Cbimikal   Informa- 
tion. 

II.  In  Bbeach   op  Revenue   Laws. — See 
Revenue. 

III.  Befobe  Magistrates. — Se^  Justice  of 
THE  Peace. 
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INJUNCTION. 

I.  Gekebal  Pbikciples. 
II.  Interlocutory  Injunction,  605. 

III.  Interim  Injunction,  506. 

IV.  Mandatory  Injunction,  506. 
V.  Damages,  507. 

VI.  Practice  Relating  to,  510. 

VII.  In  what  Cases  Granted. 

1.  Itettralning   Proceeding f    in    other 

Ckmrts, 

a.  Under  Judicature  Acts,  512. 

b.  Before  Judicature  Acts. 

i.  At  Lav,  518. 
ii.  Criminal  Proceedings,  519. 
iii.  Bankruptcy,  520. 
iy.  Admiralty  and  Probate,  521. 
y.  To  Inferior  Courts,  522. 

2.  Power    of  Inferior    Courts   to  Re- 

strain, 623. 

3.  Under  Judicatiire  Act, — See  Prac- 

tice. 

4.  Under  Common  Law  Prwedure  Acts, 

— See  Practice. 

5.  Reftrain'mg  Publication  of  Libel, — 

See  Defamation. 

6.  In  Bankruptcy. — See  Bankruptcy. 

7.  liestraining  Ifiterference  with  Light, 

— See  Easement. 

8/  P/'itt raining  the  ComtniMton  or  Con- 
tinuance of  JVuisances. — i^iee  NUIS- 
ANCE. 

9.  Infringing  Patent x, — See  PATENT. 

10.  Cojf  grig  fit    in    Pooks, —  See    COPY- 

RIGHT. 

11.  Uxe  of  Trade  Marhs  or  Xames, — See 

Trade  Marks. 

I.    GENEKAL  PRINCIPLES. 

Whether  Damage  ii  material  ihonld  be  eon- 
lidered.] — In  considering  whether  an  injunction 
should  be  granted,  the  amount  of  the  injury  sus- 
tained is  material.  Where  a  reyersioner's  pos- 
sessory rights  are  being  seriously  injured  by  an 
act  for  which  he  would  obtain  very  trifling 
damages  at  law,  an  injunction,  being  his  only 
adequate  remedy,  may  be  granted.  Cooper  v. 
Crabtrce,  20  Ch.  D.  589  ;  51  L.  J.,  Ch.  544 ;  47 
L.  T.  5  ;  30  W.  R.  649— C.  A. 

Poiiible  and  Aetual  Use  of  Premiiei  regarded.] 

— In  considering  the  injury  caused  by  acts  of 
trespass,  the  possible  as  well  as  the  actual  use  of 
the  injured  premises  will  be  regarded.  Ardley 
V.  St,  PaJicras (^Guardians),  39  L.  J.,  Ch.  871. 

Statutory  Bemedy.]— The  Court  of  Chancery 
will  not  entertain  a  suit  to  enforce  the  making 
or  repairing  railway  accommodation  works,  un- 
less recourse  has  been  had  in  the  first  instance  to 
justices,  where  by  act  of  parliament  they  have 
jurisdiction  in  the  matter.  Hood  v.  North- 
Eastern  Mailway  Company,  11  L.  R.,  Eq.  116  ; 
40  L.  J.,  Ch.  17  ;  23  L.  T.  433  ;  19  W.  R.  266. 

It  is  a  settled  rule  that  if  a  statute  creates  a 
new  right  and  gives  a  particular  remedy  for  en- 
forcing it,  there  is  no  other  remedy.     But  there 


are  two  exceptions  to  this  rule — (I)  The  an- 
cillary remedy  in  equity  by  injunction  to  pro- 
tect a  right ;  that  is,  a  mode  of  preventing  that 
being  done  which  if  done  would  be  an  offence. 
(2)  The  remedy  created  by  s.  25,  sub-s.  8  of  the 
Judicature  Act.  Cooper  v.  Whittinghnm,  15 
Ch.  D.  601  ;  49  L.  J.,  Ch.  752  ;  43  L.  T.  16  ;  2^ 
W.  R.  720. 

Hot  to  indireotly  canee  Act  to  be  obeyed.] — 

The  court  ought  not,  by  granting  an  injunction, 
indirectly  oi^er  the  carrying  into  execution  of 
the  powers  of  an  act.  If  it  can  make  such 
order  it  should  make  it  directly.  Attomey- 
Oeneral  v.  Dorking  (^Guardians),  20  Ch.  I). 
595  ;  51  L.  J.,  Ch.  585  ;  46  L.  T.  573  ;  30  W.  R. 
579— C.  A. 

Infringement  of  Legal  Bight.] — ^\^^hen  an  in- 
junction is  sought  in  aid  of  a  legal  right,  the 
court  is  bound  to  grant  it  if  the  legal  right  is 
established.  FuUwood  v.  Fnllwood,  9  Ch.  D.  176 ; 
47  L.  J.,  Ch.  459 ;  38  L.  T.  380 ;  26  W.  R.  435. 

The  circumstance  that  a  party  is  commencing 
operations  avowedly  for  a  purpose  which  another 
conceives  to  be  injurious  to  him  and  illegal,  does 
not  warrant  the  latter  in  applying  for  an  injunc- 
tion, unless  the  circumstances  of  the  case  at  the 
time  when  the  motion  is  mad6  are  such  as  to 
enable  the  court  either  to  form  its  own  opinion 
as  to  the  legality  of  the  meditated  purpose,  or  to 
put  that  question  into  a  course  of  immediate 
trial.     Haines  v.  Taylor,  2  Ph.  209  ;  11  Jur.  73. 

Although  a  court  of  equity  has  power  to 
restrain  parties  from  using  a  buUding  which  has 
been  erected  in  a  form  that  is  in  violation  of  the 
terms  of  a  contract,  or  of  an  act  of  parliament^ 
yet  a  small  excess  in  the  height  of  a  building 
beyond  that  to  which  it  might  lawfully  have 
been  raised,  where  no  irreparable  injury  arises 
from  such  excess  in  height,  would  not  be  a  case 
in  which  the  court  would  interfere  to  restrain 
the  use  of  the  building  after  it  had  been  erected. 
Borer  Harbour  (  Warden,  ^v.)  v.  South-Eastern 
Bailway  Company,  9  Hare,  493  ;  21  L.  J.,  Ch.  886. 

No  intention  to  do  aoti  longht  to  be  re- 
strained.]— To  warrant  the  court  in  granting  or 
continuing  an  injunction,  it  must  be  reasonably 
satisfied  that  there  is  an  intention  on  the  part  of 
the  defendant  to  do  the  acts  sought  to  be  re- 
strained, or  at  least  that  there  is  probable 
ground  for  believing  that,  unless  the  injunction 
is  granted,  there  is  danger  of  such  aots  being 
done  ;  and  it  is  not  a  snfiicient  ground  for  grant- 
ing an  injunction  that,  if  there  is  no  such  inten- 
tion, it  will  do  the  defendant  no  harm.  Dunn  v. 
Bryan,  7  Ir.  R.,  Eq.  143. 

Imminent  or  Apprehended  Injnriei.] — A  court 
of  equity  will  interfere  to  restrain  an  appre- 
hended injury,  where  it  is  clear  the  act  in- 
tended to  be  committed  would  injure  or  destroy 
a  clear  legal  right.  Hers  v.  Union  Bank  of 
Lmdon,  2  Giff.  686. 

A  lessee  of  a  dwelling-house  in  which  he 
carried  on  business  as  a  diamond  merchant,  is 
entitled  to  an  injunction  restraining  the  owners 
of  premises  adjacent  (who  afterwards  purchased 
the  reversion  of  the  lessee's  house)  from  con- 
structing the  party  wall  which  they  were  about 
to  rebuild,  so  as  to  occasion  such  an  obstruction 
of  the  lessee's  ancient  lights,  however  slight,  as 
would  injure  him  in  his  business.    lb. 
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The  court  has  jarisdiction  by  injonction  to 
protect  property  from  an  act  threatened,  which, 
if  completed,  would  give  a  right  of  action  ;  and 
an  injunction  will  be  granted  if  the  person 
threatened  is  free  from  blame,  and  shews  that 
an  action  for  damages  would  be  no  adequate  re- 
dress. Austria  (^]^peror)  y.  Kouuth,  3  De  G., 
F.  k.  J.  217 ;  30  L.  J.,  Ch.  690 ;  7  Jur.,  N.  S. 
639. 

An  information  filed  by  the  attorney-general 
aoggested,  that  an  information  had  been  pre- 
Tioasly  filed  aeainst  the  defendant  for  an  en- 
croachment by  him  on  a  royal  forest,  by  enclosing 
land  therein  with  a  ditch  and  a  fence ;  and  tha^ 
pending  the  judgment  of  the  court  on  a  de- 
murrer in  that  cause,  the  defendant  had  very 
lately  commeiiced  cutting  down  and  clearing 
away  all  the  holly  trees  and  underwood  on  the 
land  so  enclosed  by  him,  such  trees,  &c.,  being 
part  of  the  vert  and  covert  of  the  forest.  The 
information  prayed  that  the  defendant  might  be 
restrained  from  cutting  any  more  trees  or  un- 
derwood within  the  forest.  The  answer  stated 
that  the  defendant  was  seised  in  fee  of  the  locus 
in  quo,  by  having  bought  it  three  years  before, 
that  it  was  not  part  of  or  within  the  forost,  and 
that  he  cut  the  holly  trees  and  underwood  at 
the  proper  season,  and  in  the  course  of  the  proper 
management  of  the  estate,  as  it  had  been  cut  for 
the  last  twenty  years  : — Held,  that  the  vert  of  a 
forest  is  a  necessary  part  of  it ;  still,  as  no  irre- 
parable injury  to  the  vert  was  shewn,  the  act  of 
the  defendant,  assuming  the  locus  in  quo  to  be 
within  the  forest,  was  a  trespass  in  the  nature  of 
waste,  which  might  be  compensated  in  damages, 
and  therefore  that  no  injunction  could  be 
granted.  Att.-Gen.  v.  IlallHt,  16  M.  &  W.  569  ; 
16  L.  J.,  Ex.  131. 

The  court  will  interfere  to  restrain  excava- 
tions which  threaten  danger  to  adjoining  houses, 
though  the  actual  resulting  damage  may  be 
small.  Dent  v.  Auction  Miart  Company ^  35 
L.  J.,  Ch.  555. 

But  the  court  will  not  restrain  the  erection  of 
buildings  which  merely  prevent  goods  displayed 
in  a  shop  from  being  seen  from  places  whence 
they  would  previously  have  been  seen.  Smith 
V.  Owen,  36  L.  J.,  Ch.  317. 

In  order  to  obtain  an  injunction  restraining  a 
threatened  act  on  the  ground  that,  if  done,  it 
will  be  a  violation  of  some  legal  right,  the  plain- 
tiff must  shew  that  the  act  must  result  in  a  vio- 
lation of  such  right.  Pattision  v.  Gilford,  18 
L.  R.,  Eq.  259  ;  43  L.  J.,  Ch.  524  ;  22  W.  R.  673. 

The  owner  of  an  estate,  the  shooting  over 
which  had  been  let  for  a  term  of  years,  issued 
particulars  of  sale  of  the  estate  in  thirteen  lots, 
stating  that  the  estate  contained  several  plots  of 
accommodation  and  building  land  suitable  for 
the  erection  of  villas  and  residences,  and  describ- 
ing one  lot  in  particular  as  well  situated  for  the 
erection  of  a  house.  The  particulars  shewed 
that  it  was  intended  to  miUce  a  road  through  the 
estate  and  dedicate  it  to  the  public  ,*  but  gave 
full  notice  of  the  right  of  shooting : — Held,  that 
the  court  would  not,  at  the  instance  of  the 
owner  of  the  right  of  shooting,  interfere  to  pre- 
vent the  intended  sale.    Ih, 

To  restrain  parting  with  Legal  Estate.] — 
In  an  action  by  an  equitable  mortgagee  for  sale 
or  foreclosure  the  court  granted  an  interim  in- 
junction to  restrain  dealing  with  the  legal  estate 
till  the  next  motion  day,  on  an  ex  parte  applica- 


tion by  the  plaintiff ;  there  being  ground  for 
believing  that  the  defendants  intended  to  pai-t 
with  the  legal  estate  pendente  lite.  London  and 
County  Banking  Company  v.  Lewis,  21  Ch.  D. 
490 ;  47  L.  T.  501 ;  31 W.  K.  233— C.  A. 

Evidenee  of  Publie  Body— Effect  of.]— Where 
a  public  body  is,  imder  an  act  of  parliament,, 
entrusted  with  powers  and  duties  for  a  public 
purpose,  the  court  will  give  credit  to  them  as 
being  the  best  judges  of  what  they  want  for  that 
purpose.  Att,-6re»,  v.  Gi'eat  Eastern  Mailtoay 
ComjMJiy,  6  L.  R.,  Ch.  572  ;  19  W.  R.  788. 

A  railway  company  was  restrained  from  taking 
a  large  quantity  of  water  for  the  use  of  their 
station  from  a  river  under  the  control  of  con- 
servators, credit  being  given  to  the  evidence  on 
their  part  that  taking  such  water  would  impede 
the  navigation,  against  the  evidence  on  the  part 
of  the  company  that  taking  such  water  would 
produce  no  appreciable  effect.    ///. 

Whore Bpoeiflc  Porformaneo  impossible.] — The 
court  will  not  interfere  by  injunction  to  restrain 
the  breach  of  a  contract  for  the  sale  and  de- 
livery of  chattels  which  it  could  not  specifically 
perform.  Fothergill  v.  Rowland,  17  L.  R.,  Eq» 
132 ;  43  L.  J.,  Ch.  252  ;  29  L.  T.  414  ;  22  W.  R. 
42. 

Xattor  of  Dlseretion.] — The  grant  of  an  in- 
junction to  restrain  a  person  from  doing  a  par- 
ticular thing  is  an  act  dependent  on  the  discre- 
tion of  the  court,  and  in  exercising  that  discre- 
tion a  court  of  equity  will  consider  whether  the 
doing  of  the  thing  sought  to  be  restrained  must 
produce  an  injury  to  the  party  seeking  the  in- 
junction ;  whether  that  injury  can  be  remedied 
or  atoned  for,  and,  if  capable  of  being  atoned  for 
by  damages,  whether  those  damages  must  be 
sought  in  successive  suits,  or  could  be  obtained 
once  for  all.  Doherty  v.  Allman,  3  App.  Cas. 
709  ;  39  L.  T.  129  ;  26  W.  R.  513. 

An  assignee  of  two  leases  of  land  with  build- 
ings granted  in  1798  for  999  years,  and  in  1824 
for  988  years  respectively.  Each  lease  contained 
a  covenant  "  to  preserve,  uphold,  support,  main- 
tain, and  keep  the  demised  premises  and  all  im- 
provements made  and  to  be  made  thereon  in 
good  and  sufiicient  repair,  order,  and  condition," 
and  so  to  yield  them  up.  The  premises  were 
built  as  storehouses,  but  the  assignee  finding 
them  untenantable  as  storehouses,  proposed  to> 
convert  them  into  dwelling-houses.  The  rever- 
sioner filed  a  bill  praying  for  a  perpetual  injunc- 
tion to  restrain  him  from  so  doing : — Held,  that 
under  the  circumstances  it  was  not  a  case  for  the 
interference  of  the  court  by  injunction.    /  h, 

Balanee  of  Conyenienee.] — In  granting  an  in- 
junction the  court  must  look  at  the  balance 
of  convenience.  Attorney- General  v.  Dorlting 
{Guardians),  20  Ch.  D.  595  ;  51  L.  J.,  Ch.  585  ; 
46  L.  T.  573 ;  30  W.  R.  579— C.  A.  S.  P.,  Head 
V.  Riehardton,  45  L.  T.^4 — C.  A. 

Upon  an  application  for  an  interlocutory  in- 
junction, the  court  should  take  into  account  the 
balance  of  convenience  ,*  and  if,  on  the  one  hand, 
irreparable  injury  may  be  caused  by  withhold- 
ing the  injunction,  while,  on  the  other  hand,, 
any  injury  occasioned  by  the  injunction  can  be 
compensated  by  damages,  the  court  will  grant 
the  injunction,  uponXhe  plaintiff  undertaking  to 
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Abide  any  oider  as  to  damages  that  may  after- 
wards be  made  in  the  suit.  Cork  (^Corporation) 
V.  Rooney,  7  L.  R.,  Ir.  191. 

Constmction  of  Doeiiment.] — ^Where  a  party 
agrees  not  to  do  a  particular  act,  and  there  are 
other  terms  in  the  agreement,  which  are  so 
vague  that  the  court  cannot  enforce  them,  it 
will  not  grant  an  injunction  to  restrain  the 
breach  of  the  negative  term.  Kimbcrlcy  v. 
Jennings,  6  Sim.  340. 

Where  the  ccMistrnction  of  a  contract  is  clear, 
xtnd  the  breach  clear,  it  is  not  a  question  of 
damage ;  but  the  mere  circumstance  of  the 
breach  of  contract  affords  sufficient  ground  for 
the  court  to  interfere  by  injunction.  Tipping  v. 
JSckcrsUy,  2  Kay  &  J.  264. 

Protecting  Property,]— The  jurisdiction  to 
protect  by  injunction  the  possession,  and  to 
decree  the  delivery  up,  of  specific  chattels,  is 
not  confined  to  chattels,  the  loss  or  injury  of 
which  would  not  be  adequately  compensated  by 
•damages,  but  extends  to  all  cases  in  which  the 
party  in  possession  of  the  chattels  has  acquired 
such  possession  through  an  alleged  abuse  of 
power  on  the  part  of  one  standing  in  a  fiduciary 
relation  to  the  plaintiff.  Wood  v.  Rowcliffcj  2 
Ph.  382  ;  17  L.  J.,  Ch.  83  ;  11  Jur.  915. 

Where  property,  either  immovable  or  mov- 
able, is  disposed  of,  with  notice  of  a  prior  con- 
tract entered  into  by  the  person  disposing  of  it 
for  its  use  in  a  particular  manner,  the  person 
taking  it  with  such  notice  may  be  restrained 
from  using  it  otherwise.  De  Mattes  v.  Gibson, 
4  De  a.  &  J.  276. 

Where  a  chattel,  from  being  used  in  business 
or  otherwise,  has  a  {)eculiar  value,  the  court  will 
entertain  a  bill  for  an  injunction  to  restrain  its 
«ale  or  detention.  North  v.  Great  Northern 
Jlallway  Company,  2  Giff.  64  ;  29  L.  J.,  Ch.  301  ; 
€  Jur.,  N.  S.  244. 

On  an  application  for  an  injunction  in  equity 
to  restrain  an  alleged  irreparable  injury,  by 
taking  away  stones  from  the  sea-shore,  the 
court,  considering  that  the  plaintiff  was  most 
likely  to  suffer  by  its  non-interference,  granted 
the  injunction  ;  and  although  the  plaintiffs  title 
was  purely  legal,  and  was  not  clearly  made  out, 
refused  to  put  him  on  the  terms  of  bringing  an 
action  to  try  it,  but  merely  gave  him  liberty  so 
to  do.  aowes  V.  Beck,  13  Beav.  347  ;  20  L.  J., 
Ch.  505. 

See  Pbacticb  (Custody  of  Property), 

Ezereiee  or  Xnforoement  of  Legal  Bighta.]— 

Although  a  court  of  equity  has  no  ri^ht  to  in- 
terfere with  the  attempt  to  enforce  a  legal  title 
for  an  interest,  however  small,  it  is  its  duty  to 
inquire  whether  such  interest  is  being  enforced 
bon^  fide,  or  for  an  equitable  purpose  ;  and  if  a 
legal  title  is  used  at  law  for  a  purpose  incon- 
sistent with  good  faith,  and  with  the  equitable 
rights  of  another  party,  tfren  a  court  of  equity 
will  interfere.  Bnckland  v.  6Hhhins,  32  L.  J., 
Ch.  891  ;  9  Jur.,  N.  S.  781  ;  8  L.  T.  129 ;  11 
W.  R.  483. 

The  court  may  interfere  where  a  man  uncon- 
ficientiously  exercises  a  legal  right  to  the  preju- 
•dice  of  another  ;  and  an  act  may,  in  some  sense, 
be  regarded  as  unconscientious  if  contrary  to  the 
•dictates  of  prudence  and  reason,  although  the 


actor  does  the  act  without  any  malicious  motive. 
Turner  v.  Wright,  6  Jur.,  N.  S.  809. 

A  court  of  equity  interferes  by  injunction  to 
prevent  an  injury  in  respect  of  a  legal  right, 
simply  on  the  ground  of  the  damage  it  produces 
to  property ;  and  the  jurisdiction  of  tne  court 
is  not  confined  to  restraining  injury  to  the  en- 
joyment and  comfort  in  the  occupation  ;  there- 
fore it  is  not  necessary  that  a  party  filing  a  bill 
for  an  injunction  to  restrain  such  an  injury 
should  be  in  the  actual  occupation  of  the  pro- 
l)erty.  Wilson  v.  Toionend,  1  Drew.  &  Sm.  324  ; 
30  L.  J.,  Ch.  26  ;  6  Jur.,  N.  S.  1 109. 

Delay  and  Aequieieenee.  ] — A  plaintiff  brought 
an  action  to  recover  damages  for  an  injury  to  his 
business,  occasioned  by  the  erection  of  gasworks. 
The  action  was  referred  to  arbitration  ;  nearly 
two  years  elapsed  before  the  award  was  made,  in 
the  course  of  which  time  alterations  in  the  mode 
of  carrying  on  the  business  complained  of  were 
effected ;  two  months  after  the  date  of  the 
award  an  injunction  was  applied  for: — Held, 
that  there  had  not  been  any  such  acquiescence 
as  to  deprive  the  plaintiff  of  his  right  to  the  in- 
junction. Imperial  Gaslight  and  Coke  Com- 
pany V.  Broaahenty  7  H.  L.  Cas.  600. 

Though  A.  may  be  disentitled  by  acquiescence 
to  an  injunction  to  stop  B.^s  manu&ctory,  which 
is  noxious  to  the  neighbourhood,  yet  it  does  not 
consequently  follow  that  B.  is  entitled  to  an  in- 
junction to  prevent  A.'s  recovering  damages  at 
law.  Equity  may  leave  both  parties  to  their 
legal  rights.  Bankari  v.  Houghton-,  27  Beav. 
425  ;  28  L.  J.,  Ch.  473. 

Acquiescence  in  the  erection  of  noxious  works 
while  they  produce  little  injury  does  not  virarrant 
the  subsequent  extension  of  them  to  an  extent 
productive  of  great  damage.    Ih, 

Acquiescence  in  a  breach  of  covenant  not  at- 
tended with  substantial  damage  Will  not  bar  the 
right  to  restrain  a  subsequent  breach  so  attended. 
Western  v.  APBerm/tt,  35  L.  J.,  Ch.  190;  12 
Jur.,  N.  S.  366.  Affirmed  on  appeal,  2  L.  B., 
Ch.  72  ;  36  L.  J.,  Ch.  76. 

When  a  corporation,  with  power  to  prescribe 
the  line  of  road  within  which  future  buildings 
should  be  erected,  allowed  the  defendant  to  make 
some  progress  with  the  building  of  his  church, 
which  projected  beyond  the  line  afterwards  pre- 
scribed by  the  corporation,  a  motion  for  an  in- 
junction to  compel  him  to  put  the  walls  back 
within  the  line  was  refused.  FolkeMone(^CorpO' 
ration)  v.  Woodward,  16  L.  R.,  Eq.  159  ;  42  L.  J., 
Ch.  782  ;  27  L.  T.  674  ;  21  W.  R.  97. 

An  injunction,  although  the  facts  in  support  of 
it  are  sufficient,  will  not  be  granted  unless  the 
application  is  made  speedilv.  Isaacson  v.  Thomp- 
son, 41  L.  J.,  Ch.  101  ;  20  W.  R.  196  ;  8,  P., 
CUvrer  v.  Roydan,  17  L.  R.,  Eq.  190 ;  43  L.  J., 
Ch.  665 ;  29  *L.  T.  639  ;  22  W.  R.  254  ;  Oaskin 
V.  Balls,  13  Ch.  D.  324  ;  28  W.  R.  562— C.  A  ; 
Goodson  V.  Richardson,dlj.  R.  Ch.  221 ;  43  L.  J., 
Ch.  790 ;  30  L.  T.  142  ;  22  W.  R.  337. 

Mere  lapse  of  time  will  not  be  a  bar  to  the 
granting  of  the  injunction,  unless  it  would  be  a 
bar  to  the  legal  right.  Full  wood  v.  Fullwood,  9 
Ch.  D.  176  ;  47  L.  J.,  Ch.  459  ;  38  L.  T.  380  ;  26 
W.  R.  436. 

To  an  action  for  an  injunction  to  restrain  a 
defendant  from  representing  that  the  business 
carried  on  by  him  was  the  same  as  that  carried 
on  by  the  plaintiff,  it  was  objected  that  the 
plaiutifE  had  know^n  for  between  two  and  three 
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years  before  issumg  his  writ  the  facts  on  which 
he  relied  : — Held,  that  this  delay  was  no  bar  to 
the  action.    lb, 

IL  INTERLOCUTORY  INJUNCTION. 

SfEwt  of  IMay.] — The  court  will  not  grant  an 
interlocutory  injunction  if  the  plaintiff,  having 
sufficient  notice  of  the  defendant's  intention  to 
commit  the  act  sought  to  be  restrained,  is  guilty 
of  unreasonable  delay  in  applying  to  the  court. 
Salisbury  v.  Metropolitan  Railway  Company, 
39  L.  J.,  Ch.  429  ;  18  W.  R.  484. 

In  a  suit  to  restrain  the  user  of  names  in  trade 
in  a  fraudulent  manner,  the  right  to  an  interlocu- 
tory injunction  is  lost  by  a  delay  in  filing  the  bill 
of  nine  or  ten  months  since  the  discovery  of  the 
user.    Isaaeson  v.  Thompsonj  41  L.  J.,  Ch.  101 ; 

20  W.  R.  196. 

SzoMding  Prayer.] — An  injunction  granted 
upon  an  interlocutory  application  cannot  exceed 
that  prayed  by  the  bill.  Mnnro  v.  JViv&nhoeand 
Brightlingnea  Railway  Company,  4  De  O.,  J.  & 
8.  723, 

In  what  CasM  Oranted.] — In  a  suit  to  restrain 
the  publication  of  private  letters,  the  court 
granted  an  interlocutory  injunction,  although 
the  plaintiff  did  not  fully  prove  his  title  to  relief, 
on  the  g^und  that  to  refuse  an  injunction  would 
be  to  determine  the  whole  suit  on  an  interlocu- 
tory application.  Andrew  v.  Raebum,  9  L.  R., 
Ch.  522  ;  31  L.  T.  73  ;  22  W.  R.  564. 

Where  an  injunction  would  inflict  great  injury 
on  the  defendant,  and  a  delay  in  granting  it 
would  cause  little  or  no  loss  to  the  plaintiff,  the 
court  will  not  grant  it  on  an  interlocutory  appli- 
cation. Wells  y.  Attenborou^h,  24  L.  T.  312  ;  19 
W.  R.  465. 

In  matters  of  great  importance,  which  can 
only  be  properly  determined  at  the  hearing,  the 
court  is  in  tavour  of  restraining  destructive 
<>perations  until  the  hearing.  AtL-Gen,  v. 
i^reat  Eastern  Railway  Company,  25  L.  T. 
867. 

Upon  an  Interlocutory  application  the  court 
will  not  decide  a  disputed  question  of  title,  but 
if  it  is  satisfied  that  injury  is  threatened  or 
apprehended,  and  the  evidence  that  such  is  the 
case  is  not  distinctly  rebutted,  an  injunction  will 
be  granted.     Crosse  v.  Duckers,  27  L.  T.  816  ; 

21  W.  R.  287. 

The  court  will  not  permit  a  defendant  to  take 
advantage  of  an  act  done  with  the  intent  to 
defeat  possible  equitable  rights  of  the  plaintiff, 
and  will  grant  an  injunction  accordingly  ;  and 
when  a  defendant,  alleged  by  the  plaintiff  to 
have  held  under  a  lease,  stipulating  that  hay  was 
to  be  eaten  down  on  the  land,  removed  a  large 
quantity  off  the  land  after  differences  had  arisen 
as  to  his  tenancy,  the  court  restrained  him  from 
selling  and  disposing  of  the  hay  so  removed.  Ih. 

DiAenltj  in  Compensating — Undertaking 

to  keep  Aeoonnt.] — ^The  plaintiffs  were  owners  of 
the  tolls  of  an  ancient  cattle  market  held  weekly 
on  Tliursday.  The  defendants,  who  were  auc- 
tioneers, fitted  up  with  stalls  and  pens  a  neigh- 
booring  piece  or  ground,  and  issued  circulars 
stating  that  weekly  sales  of  cattle  by  auction 
would  be  held  there  on  Mondays.  The  plaintiffs 
brought  their  action  to  restrain  the  defendants 
from  holding  their  proposed  sales,  as  being  an  in- 


terference with  the  plaintiffs'  market : — Held,  by 
the  Master  of  the  Rolls,  that,  having  regard  to- 
modern  facilities  for  traffic,  a  market  on  Monday 
was  prim&  facie  an  injury  to  a  market  on  Thurs- 
day, that  what  the  defendants  were  doing  was  in 
fact  the  establishment  of  a  rival  market,  and  that 
an  interlocutory  injunction  ought  to  be  granted.. 
But  held,  on  appeal,  that  the  defendants  under- 
taking to  keep  an  account,  an  interlocutoiy  in- 
junction ought  not  to  be  granted,  for  that,  if  an 
injunction  was  granted  and  it  turned  out  that 
the  defendants  were  in  the  right,  there  would  be 
great  difficulty  in  ascertaining  the  compensation 
to  which  they  would  be  entitled,  whereas,  if  an 
injunction  was  refused,  and  the  plaintiffs  sue* 
ceeded  at  the  trial,  there  would  be  no  difficulty 
in  giving  them  compensation,  and  their  market 
would  suffer  no  permanent  injury  from  the  sales 
by  the  defendants  in  the  meantime.  Elwes  v. 
Payne,  12  Ch.  D.  468  ;  48  L.  J.,  Ch.  831  ;  41  L.  T. 
118;  28  W.  R.  234— C.  A. 

III.    INTERIM  INJUNCTION. 

When  an  interim  injunction  is  granted  over 
the  next  motion  day  or  until  further  order,  it 
signifies  that  the  injunction  may  be  dissolved 
bSore  the  day  fixed,  but  cannot  be  extended 
beyond  that  period  except  with  the  leave  of  the 
court.  Bolton  v.  London  School  Board,  7  Ch.  D. 
766  ;  47  L.  J.,  Ch.  461 ;  26  W.  R.  549  ;  S.  C„  38 
L.  T.  277. 

IV.    MANDATORY  INJUNCTION. 

Oeneral  Rules.] — There  is  no  real  distinction 
between  the  conditions  under  which  the  court 
grants  mandatory  and  those  under  which  it 
grants  other  injunctions.  Smith  v.  Smith,  20 
L.  R.,  Eq.  600 ;  44  L.  J.,  Ch.  630  ;  32  L.  T.  787  ; 

23  W.  R.  771. 

When  the  court  is  satisfied  that  a  wrong  has 
been  wilfully  done,  and  that  there  l&s  be^  no 
delay  or  acquiescence  on  the  part  of  the  plaintiff, 
an  injunction  will  be  granted  as  readily  in  a 
mandatory  as  in  any  other  form.    lb. 

All  injunctions  should  be  issued  with  care  and 
caution,  and  it  is  a  mistake  to  suppose  that  extra 
care  and  caution  are  required  where  the  form  of 
the  injunction  is  mandatory.    lb. 

The  rule  in  Jessel  v.  Chaplin  (4  W.  R.  610  ;  2 
Jur.,  N.  S.  931)  followed  as  to  the  form  in  which 
a  mandatory  injunction  should  be  granted  where 
a  building  is  ordered  to  be  removed.    lb. 

In  granting  a  mandatory  injunction  where 
there  is  no  proof  of  substantial  damage,  the 
court  will  consider  whether  the  defendants  insist 
on  their  right  to  carry  on  the  works  objected 
to ;  that  is,  whether  they  insist  not  only  on 
maintaining  the  wrong  which  they  have  com- 
mitted, but  on  a  right  to  do  an  increasing  wrong 
in  the  future.  Attomey^Oeneral  v.  Acton  Local 
Board,  22  Ch.  D.  231  ;  52  L.  J.,  Ch.  112  :  47 
L.  T.  510 ;  31  W.  R.  153. 

I  have  no  doubt  of  the  jurisdiction  of  the 
court  to  grant  a  mandatory  Injunction  on  inter- 
locutory applications  as  well  as  at  the  hearing, 
Bonner  v.   Great  Western  Railway  Company, 

24  Ch.  D.  10  ;  48  L.  T.  623— per  Fry,  L.  J. 

The  defendieuits  having  done  no  act,  it  seems 
to  me  that  the  Court  of  Chancery  has  never, 
without  some  act  done,  granted  what  is  called  a 
mandatory  injunction.  A  long  list  of  cases  was 
cited  to  us,  but  there  was  not  one  of  them  in 
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which  the  defendants  had  not  done  an  act  which 
had  caused  injury,  and  given  a  ri^t  of  action, 
to  a  nrivate  individual — per  Brett,  L.  J.  OlMsop 
V.  l/eHon  Local  Board,  12  Ch.  D.  at  p.  123  ;  49 
L.  J.,  Ch.  89 ;  40  L.  T.  736  ;  28  W.  R.  Ill  ;  44 
J.  P.  36— C.  A. 

A  plaintiff  having  upon  the  trial  of  an  action 
established  his  title  to  a  right  of  w&y,  which  the 
•defendant,  with  full  notice  of  his  claim,  had  ob- 
structed by  building  over  it  a  solid  and  expensive 
structure  : — Held,  that  he  was  entitled  to  a 
mandatory  injunction  compelling  the  defendant 
to  remove  such  obstruction,  even  though  the  de- 
fendant offered  him  a  substituted  right  of  way. 
Krehl  v.  Burrell,  7  Ch.  D.  651  ;  47  L.  J.,  Ch. 
853  ;  38  L.  T.  407  ;  S,  C,  in  C.  A.,  11  Ch.  D.  146  ; 
48  L.  J.,  Ch.  252  ;  40  L.  T.  637  ;  27  W.  R.  806. 

The  assistance  afforded  by  the  Court  of 
Chancery  by  way  of  mandatory  and  prohibi- 
tory injunction  in  aid  of  specific  performance  is 
A  jurisdiction,  the  exercise  of  which  is  eminently 
discretionary,  and  ought  to  be.  guided  and 
measured  by  what  substantial  justice  requires  as 
between  the  parties.  Ltyw  v.  Innes,  4  De  Q., 
J.  &  S.  286. 

Liberty  should  not  be  given  to  a  plaintiff,  in 
a  suit  for  a  mandatory  and  prohibitory  injunc- 
tion in  aid  of  specific  performance  of  a  building 
Agreement,  to  apply  to  the  court  in  the  event  of 
the  defendant's  erecting  any  wall  or  building 
which  should  prevent  free  access  of  light  and 
air.  Either  the  application  for  such  liberty  is 
premature,  in  which  case  the  liberty  ought  not 
to  be  given  ;  or  if  reason  for  the  application 
afterwards  arises,  it  must  be  the  subject  of 
independent  proceedings.    Tb, 

Delay  and  Aoqnieseenee.] — ^A  mandatory  in- 
junction ought  not  to  be  granted  to  compel  the 
pulling  down  of  a  building,  which  had  been 
allow^  to  remain  for  five  years  without  com- 
plaint. Gaskhi  V.  BalU,  13  Ch.  D.  324  ;  28 
W.  R.  552— C.  A. 

If  a  plaintiff  is  guilty  of  no  acquiescence  or 
delay,  he  will  be  entitled  to  a  mandatory  injunc- 
tion, though  the  works  complained  of  may  have 
been  completed  before  the  filing  of  the  bill. 
Goodsim  V.  Ilicluirdson,  9  L.  R.,  Ch.  221  ;  43 
L.  J.,  Ch.  790  ;  30  L.  T.  142  ;  22  W.  R.  337. 
j8,  P.y  Smith  V.  Smith,  ante,  col.  506. 


V.    DAMAGES. 

Jurisdiction  to  Grant.] — ^The  court  will  not 
enter  into  the  question  of  damages  when  the 
case  is  one  which  could  be  more  effectually  dis- 
posed of  at  law  ;  Lord  Cairns'  Act  only  gives 
the  Court  of  Chancery  jurisdiction  to  give 
damages  in  a  case  where  a  bill  is  properly  filed, 
and  25  &  26  Vict.  c.  42  does  not  make  it  com- 
pulsory on  the  court  so  to  do.  Swaine  v.  Great 
Xorthern  Railway  Company,  4  De  G.,  J.  &  S. 
211. 

When  Chranted  initead  of  Injunction.]— In 

an  action  against  a  third  person,  who  maliciously 
induced  another  to  break  his  contract  of  exclu- 
sive personal  service  with  an  employer,  in  which 
the  employed  was  also  a  defendant,  but  as 
against  him  the  plaintiff  claimed  only  an  in- 
junction, and  not  damages,  it  was  held  that 
damages  might,  in  the  discretion  of  the  court, 
be  given  under  Iiord  Cairns'  Act  (21  &  22  Vict. 


c.  27),  and  that  the  jury,  therefore,  should  be 
directed  by  the  judge,  in  the  event  of  a  verdict 
for  the  plaintiff,  to  find  such  damages  as  should 
be  awarded  ;  first,  if  the  court  should  think  it  a 
proper  case  both  for  injunction  and  damages  ; 
and  secondly,  if  the  court  should  think  it  a 
proper  case  for  damages  only,  and  not  for  an  in- 
junction. B4)we7i  V.  Hall,  6  Q.  B.  D.  333  ;  50 
L.  J.,  Q.  B.  305  ;  44  L.  T.  75 ;  29  W.  R.  367 ; 
45  J.  P.  373— C.  A. 

Where  damages  are  claimed  in  substitution 
for  an  injunction  to  restrain  a  wrongful  act 
commenced  before  the  issue  of  the  writ,  and 
continued  afterwards,  if  the  wrongful  act  has 
come  to  an  end  before  the  trial,  the  court  has 
jurisdiction,  under  s.  3  of  Lord  Cairns'  Act,  to 
assess  the  whole  of  the  damages  accrued.  Fritz 
V.  Hobson,  14  Ch.  D.  542  ;  49  L.  J.,  Ch.  321  ;  42 
L.  T.  225  ;  28  W.  R.  459. 

Lord  Cairns'  Act  remains  in  force  notwith- 
standing the  passing  of  the  Judicature  Acts. 
Ih. 

Where  a  plaintiff  has  established  his  right  to 
a  perpetual  injunction  against  the  defendant  the 
court  has  no  power  under  Lord  Cairns'  Act  to 
oblige  him  against  bis  will  to  accept  damages  in 
lieu  of  the  injunction.  Krehl  v.  Bnrrell,  11 
Ch.  D.  146  ;  48  L.  J.,  Ch.  252  ;  40  L.  T.  637  ; 
27  W.  R.  805— C.  A. 

Appeal   against   Award    of  Damagoi.]  —  A 

plaintiff,  who  had  obtained  an  injunction  against 
a  nuisance  and  an  inquiry  as  to  damages,  ob- 
jected to  the  amount  of  damages  awarded,  and 
to  the  way  in  which  they  hi^  been  assessed  : 
— Held,  that  it  not  having  been  shewn  that  the 
court  had  acted  on  any  wrong  principle  in 
arriving  at  the  amount  of  damages,  an  appeal 
against  the  award  must  be  dismissed  with  costs. 
Ball  V.  B4iy,  30  L.  T.  1  ;  22  W.  R.  283. 

Undertaking  ai  to  Damages — Enforeement — 
Delay.] — An  application  to  enforce  an  under- 
taking to  be  answerable  in  damages  on  the 
granting  of  an  injunction,  ought  to  be  made 
within  a  reasonable  time  after  it  is  ascertained 
that  the  injunction  has  been  improjierly  granted. 
Unexplained  and  unreasonable  delay  in  making 
such  an  application  will  be  a  sufficient  ground 
for  refusing  it.  Hall,  Ex  ^wr^^*,  Tfbrwf,  In.  re, 
23  Ch.  D.  644  ;  52  L.  J.,  Ch.  907  ;  49  L.  T.  275  ; 
32  W.  B.  179— C.  A. 

An  injunction  to  restrain  the  defendant  from 
building  so  as  to  prevent  access  of  light  and  air 
to  the  plaintiff's  windows  was  granted  ex  parte 
on  the  4th  of  November,  1879,  and  on  the  27th 
of  November  was  continued  until  the  trial  or 
further  order,  the  plaintiff  giving  the  usuid  un- 
dertaking as  to  damages.  On  the  18th  of 
February,  1880,  the  Court  of  Appeal  discharged 
the  order.  On  the  11th  of  November,  1880,  a 
perpetual  injunction  as  to  access  of  air  was 
granted  ;  but  on  the  21st  of  June,  1881,  the 
Court  of  Appeal  dismissed  the  action  with  costs. 
On  the  16th  of  February,  1882,  the  defendant 
gave  notice  of  motion  for  an  inquiry  as  to 
damages,  which  was  refused  by  Bacon,  V.-C. 
The  only  damage  alleged  was  that  the  defen- 
dant had  agreed  to  let  part  of  the  property  with 
the  new  buildings  to  a  tenant,  and  was  pre- 
vented from  carrying  this  out  by  the  injunction, 
preventing  his  building.  It  was  not  proved, 
however,  that  there  was  any  binding  agreement 
to  take  a  lease,  nor  did  it  appear  that  the  in- 
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Sanction  interfered  with  the  erection  of  the 
baildings  to  such  an  extent  as  would  have  en- 
titled the  intended  tenant  to  throw  up  the 
Aj^jeement  if  binding  : — ^Held,  by  the  Court  of 
Appeal,  that  an  inquiiy  as  to  damages  ought  not 
to  be  granted.  Smith  v.  Day,  21  Ch.  D.  421  ; 
48  L.  T.  54  ;  31  W.  R.  187— C.  A. 

Whether  where  an  interlocutory  injanction 
has  been  wrongly  granted,  owing  to  a  mistake  of 
law  by  the  judge,  without  any  misrepresentation, 
suppression,  or  other  default  on  the  part  of  the 
plaintiff,  an  inquiry  as  to  damages  can  be 
<lirected  under  the  undertaking,  quaere.  Jessel, 
M.  B.,  and  Cotton,  L.  J.,  differed,  and  Brett,  L. 
J.,  gave  no  opinion.    lb. 

The  court  is  not  bound  to  grant  an  inquiry  as 
to  damages  whenever  the  defendant  has  sus- 
tained some  damage  by  the  granting  the  in- 
junction ;  but  it  has  a  discretion,  and  may  re- 
fuse any  inquiry  if  the  damage  restrained  is 
trivial  or  remote,  or  if  there  has  been  great  de- 
lay in  making  the  application.    lb. 

The  question  considered  at  what  time  the  ap- 
plication for  an  inquiry  as  to  damages  ought  to 
be  made  : — Held,  that  even  if  there  had  been 
a  binding  agreement  by  the  proposed  tenant  to 
take  a  lease,  and  the  injunction  had  so  interfered 
with  the  building  as  to  entitle  the  tenant  to  be 
off  the  bargain,  damages  ought  not  to  be  granted 
in  respect  of  it,  for  that  damages  must  be  con- 
fined to  the  immediate  natural  consequences  of 
the  injunction,  under  the  circumstances  which 
were  within  the  knowledge  of  the  party  obtain- 
ing the  injunction.     lb. 

\Mien  a  plaintiff  in  an  action,  having  obtained 
an  injunction  upon  the  usual  undertaking  as  to 
damages,  has  given  notice  to  discontinue  his 
action  under  Ord.  XXIII.  r.  1,  the  court  retains 
its  jurisdiction  in  the  matter  so  far  as  relates  to 
the  question  of  these  damages,  and  will  direct  an 
inquiry  as  to  their  amount  on  motion.  J^'ewcofnen 
V.  CbuUan,  7  Ch.  D.  764 ;  47  L.  J.,  Ch.  429  ;  38 
I..  T.  275  ;  26  W.  R.  350. 

In  such  a  case  a  delay  after  discontinuance  of 
nearly  eleven  months  was  not  held  a  bar  to  the 
defendant's  right  to  an  inquiry.    lb. 

An  undertaking  as  to  damages  ought  to  be 
given  by  a  plaintiff  who  obtains  an  interlocutory 
order  for  an  injunction,  not  only  when  the  order 
is  made  ex  parte,  but  even  when  it  is  made  upon 
hearing  both  sides.\Teign  Valley  Railway  Com- 
pany V.  Southwoody  19  W.  B.  690— L.  J. 

An  interlocutory  injunction  ought  to  be  made 
uix>n  an  undertaking  as  to  damages.  Graham 
V.  Campbell,  7  Ch.  D.  490  ;  47  L.  J.,  Ch.  593  ;  38 
X.  T.  195  ;  26  W.  B.  336— C.  A. 

C.  having,  through  D.  his  agent,  agreed  to 
sell  a  property  to  F.,  G.,  alleging  a  prior  contract 
for  sale  to  himself,  commenced  an  action  against 
C,  D.,  and  F.  for  specific  performance,  and,  in 
deJEault,  for  damages  against  C.  and  D.,  and  ob- 
tained an  interlocutory  injunction  restraining  C. 
and  F.  from  completing  the  sale,  G.  giving  the 
usoal  undertaking  as  to  damages.  Malins,  V.-C, 
held  that  no  contract  had  been  entered  into  with 
G.,  and  dismissed  the  claim  with  costs  as  against 
F.,  but  as  against  C.  and  D.  without  costs,  con- 
fiidering  the  conduct  of  D.  blamable,  and  refused 
to  give  any  inquiry  as  to  damages.  C.  and  D. 
ap]^aled,  on  the  ground  that  the  dismissal  ought 
to  have  been  with  costs,  and  that  an  inquiry  as 
to  damages  ought  to  have  been  granted.  G.  pre- 
sented a  cross  appeal  asking  for  damages  against 
C.  and  D.    The  Court  of  Appeal  agreed  with  the 


Vice-Chancellor  that  there  was  no  contract  be- 
tween C.  and  G.,  but  did  not  agree  with  him  in 
his  unfavourable  view  of  D.'s  conduct: — Held^ 
that  C.  was  entitled  to  damages  under  the  under- 
taking, for  that,  unless  under  special  circum- 
stances, effect  ought  to  be  given  to  such  an 
undertaking  when  an  injunction  turns  out  to 
have  been  wrongly  granted ;  but  that  in  the 
present  case,  as  the  only  possible  damage  was 
that  C.  had  been  delayed  in  receiving  the  pur- 
chase-money, an  inquiry  would  not  he  directed, 
but  C.  should  receive  from  the  plaintiffs  interest 
at  5Z.  per  cent,  on  the  purchase-money,  minus 
any  interest  actually  made  by  him,  the  amount 
to  be  verified  by  affidavit,     lb. 

Crown  not  exempt  from.]— The  court  will  not, 
in  favour  of  the  crown,  depart  from  established 
practice,  therefore  in  the  case  of  an  action  by  the 
crown  to  restrain  the  defendants  from  proceed- 
ing to  construct  certain  tramways,  the  court 
refused  lo  grant  an  interim  injunction  against 
the  defendants  unless  the  crown  would  consent 
to  be  bound  by  the  usual  undertaking  as  to 
damages.  Secretary  of  State  for  War  v.  Chubb, 
43  L.  T.  83. 

Costs  of  Inquiry  reserved.] — ^Where  in  an  action 
to  restrain  the  defendant  from  polluting  a  stream 
and  for  damages,  judgment  was  given  for  the 
plaintiff  with  costs,  and  an  inquiry  as  to  damages 
ordered,  the  costs  of  such  inquiry  were  reserved 
in  order  that  the  court  might  exercise  control 
over  the  manner  in  which  the  inquiry  was  con- 
ducted, and  prevent  the  costs  being  unduly  in- 
creased by  the  plaintiff.  It  is  the  usual  practice 
to  send  such  an  inquiry  to  the  chief  clerk  and 
not  to  a  referee.  Slack  v.  Midland  Railway 
Company,  16  Ch.  D.  81  ;  50  L.  J.,  Ch.  196  ;  43 
L.  T.  434  ;  29  W.  R.  302. 


VI.     PRACTICE  RELATING  TO. 

Granting,  on  all  Defendants  resigning  Office.  1 

— A  bill  having  been  filed  against  a  lo^  board 
of  health  alleging  that  it  was  committing  a 
nuisance  and  praying  for  an  injunction  to  re- 
strain it,  all  the  members  of  the  board  resigned. 
There  being  no  defence  to  the  suit,  the  injunction 
was  granted  in  the  terms  of  the  first  paragraph 
of  the  prayer  of  the  bill.  Uardinge  v.  South- 
borough  Local  Board,  32  L.  T.  250. 

Suooessori  in  Title.] — An  injunction  cannot 
be  enforced  against  the  successors  in  title  of  the 
persons  enjoined  when  the  former  have  done  no 
act  thei^selves  which  was  enjoined.  Att.-Oen. 
V.  Birmingham  Drainage  Board,  17  Ch.  D.  685  ; 
50  L.  J.,  Ch.  786  ;  44  L.  T.  906  :  29  W.  R.  793  ; 
46  J.  P.  36— C.  A. 

Adding  Plaintiff— Where  original  Plaintiff 
going  Abroad.] — In  an  action  for  an  injunction 
to  restrain  the  defendants  from  using  certain 
premises  as  a  small-pox  hospital,  application 
was  made  under  Ord.  XVI.  r.  13,  by  the  plaintiff, 
to  join  another  person,  with  his  consent,  who 
was  an  inhabitant  of  the  same  neighbourhood,  on 
the  ground  that  since  the  action  was  brought  the 
original  plaintiff  had  given  up  business,  and  was 
going  abroad.  The  application  was  refused  on 
the  ground  that  the  cause  of  action  was  injury  to 
I  the  plaintiff's  own  property  only,  and  it  was  not 
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'*  necessaiy  in  order  to  enable  the  court  effectually 
and  completelj  to  adjudicate  upon  and  settle  all 
the  questions  involved  in  the  action "  that  any 
other  person  should  be  added  as  plaintiff  within 
Ord.  XVI.  r.  13.  Dalton  v.  St,  Mary  AhhotU, 
Ke7i9i7igtm,  47  L.  T.  349. 

Joinder  of  Claim  with  Action  for  Qniot  Pom ei- 

■ion.] — ^A  purchaser  of  real  property  brought  an 
action  claiming  quiet  possession  of  the  property 
purchased,  and  an  injunction  to  restrain  the  de- 
fendant from  interfering  with  such  possession  : — 
Held,  that  the  claim  for  an  injunction  was  not 
a  separate  cause  of  action,  and  could  be  joined 
with  that  for  possession  without  the  leave  of  the 
court.  Kendrick  v.  Roberts,  46  L.  T.  59 ;  30 
W.  R.  366. 

Votice  of  Iigunotion — Proper  Xode  of  Giving.] 
— A  London  solicitor,  who  obtains  an  order  from 
the  Court  of  Bankruptcy  in  London  restraining 
a  sale  under  an  execution  in  the  country,  ought, 
instead  of  telegrraphing  the  order  to  the  sheriff's 
officer,  to  telegraph  it  to  a  solicitor  at  the  place, 
as  his  agent,  asking  him  to  give  notice  of  it  to 
the  persons  affected.  Langley,  Ex  parte^  Smith, 
ExpdHe,  Bishop,  In  re,  13  Ch.  D.  110;  49  L.  J., 
Bk.  1 ;  43  L.  T.  181  ;  28  W.  R.  174— C.  A. 

ITotice  by  Tele^pam.J — Sufficient  notice  of  the 
granting  of  an  injunction  may  be  given  by  tele- 
gram ;  but,  if  it  is  sought  to  commit  for  contempt 
a  person  who,  after  receiving  such  a  notice,  dis- 
'regards  it,  the  court  must  decide  upon  the 
particular  facts,  whether  he  had  in  fact  notice  of 
the  injunction,  and  it  is  the  duty  of  those  who 
ask  for  the  committal  to  prove  this  beyond 
reasonable  doubt.    Ih. 

Granting  before  Bill  filed.] — When,  on  account 
of  the  offices  of  the  court  being  closed,  the  filing 
of  a  bill  has  been  delayed,  the  court  may  grant 
an  injunction  before  bill  filed,  and  direct  the  bill 
and  affidavit  to  be  filed  as  on  the  day  when  the 
offices  were  closed.  Carr  v.  Morice,  16  L.  R., 
Eq.  126  ;  42  L.  J.,  Ch.  787. 

In  a  pressing  case  the  court  will  grant  an  in- 
junction before  bill  filed.  Thomloe  v.  Skoines, 
16  L.  R.,  Eq.  126  ;  42  L.  J.,  Ch.  788  ;  21  W.  R. 
880. 

An  injunction  was  granted  before  bill  filed  to 
restrain  the  defendant  from  levying  execution. 
Campana  v.  Webb,  22  W.  R.  622. 

Ex  parte.] — In  an  action  by  an  equitable 
mortgagee  for  sale  or  foreclosure  the  court 
granted  an  interim  injunction  to  restrain  deal- 
ing with  the  legal  estate  till  the  next  motion 
day,  on  an  ex  parte  application  by  the  plaintiff  ; 
there  being  groand  for  believing  that  the  defen- 
dants intended  to  part  with  the  legal  estate 
I>endente  lite.  Londim  and  Qntnty  Banking 
Cimpany  v.  Lewis,  21  Ch.  D.  490  ;  47  L.  T.  601 ; 
31  W.  R.  233— C.  A. 

Sz  parte  after  Notice  of  Xotion.] — Notice  of 
motion  for  an  injunction  was  given,  but  owing 
to  press  of  business  in  the  court  it  stood  over 
from  time  to  time,  and  at  last  stood  over  with- 
out the  undertaking  as  to  damages  being  con- 
tinued. On  a  threat  by  C.  and  F.  to  do  the  act 
sought  to  be  restrained,  G.  obtained  an  interim 
injunction  ex  parte :  —Held,  that  notice  of  motion 
having  been  given  the  ex  parte  injunction  ought 


not  to  have  been  granted.  Graham  v.  Campbell, 
7  Ch.  D.  490 ;  47  L.  J.,  Ch.  593  ;  38  L.  T.  196  ? 
26  W.  R.  326— C.  A. 

Action  for  Damagee — ^Amendment.1  —Where 
an  action  is  framed  as  an  action  for  damages,  it 
is  not  convenient  to  turn  it  into  an  action  for  in- 
junction by  giving  leave  to  amend.  Halsey  v. 
Brotherhood,  19  Ch.  D.  386  ;  61  L.  J.,  Ch.  233  ; 
46  L.  T.  640  ;  30  W.  R.  279— C.  A. 

Costs  of  Xotion  for.] — When  a  motion  for  an 
injunction  involving  the  merits  of  the  cause  waa 
ordered  to  stand  over  to  the  hearing,  and  after- 
wards the  bill  was  changed  into  an  information 
and  bill,  and  at  the  hearing  a  decree  for  a  per- 
petual injunction  was  made  with  costs,  the 
plaintiff*s  costs  of  the  motion,  though  not  speci- 
fically mentioned,  are  costs  in  the  cause,  and 
will  be  allowed  him  on  taxation.  Att,-  Oen.  v. 
Lonsdale,  6  L»R.,  Ch.  141 ;  40  L.  J.,  Ch.  198  ;  23 
L.  T.  794  ;  19  W.  R.  236. 


On  Higher  Scale.]— ^Sp^  CosTa 


DiitolTing- Amendment  of  Bill.] — An  injunc- 
tion, if  granted  upon  merits,  is  not  dissolved  by 
amendment  of  the  bill,  though  the  amendment 
be  without  saving  the  injunction.  Harvey  v. 
Hall,  11  L.  R.,  Eq.  31  ;  23  L.  T.  391. 


parte.] — It  is  irr^ular  for  the  court 


upon  a  defendants  motion  to  dissolve  an  injunc- 
tion obtained  against  him  ex  parte,  to  grant  any 
new  injunction,  and  especiidly  so  if  the  new 
injunction  is  not  grant^  in  the  terms  of  the 
prayer  of  the  bill.  Burdett  v.  Hay,  4  De  Q., 
J.&S.  41. 


VIL    IN   WHAT   CASES   GRANTED. 

1.  RESTRAINIKO  PBOCEEDINGS  IK  OTHER 

Courts. 

a.  TTnder  Judicature  Acts. 

Btotute.]— By  Judicature  Act,  1873,  s.  24, 
sub-s.  6,  no  cause  or  proceeding  at  any  time 
pending  in  the  High  Court  of  Justice  or  before 
the  Court  of  Appeal,  shall  be  restrained  by  prO' 
hibition  or  injun<^tion:  provided  always,  that 
nothing  in  the  act  contained  shall  disable  either 
of  the  said  courts  from  directing  a  stay  of  pro- 
ceedings  in  any  cause  or  matter  pending  before 
it  if  it  shall  think  Jit, 

Pending  Snit  on  Commencement  of  Judicature 
Act] — ^An  action  on  a  promissory  note  was  com- 
menced in  the  Court  of  Queen^s  Bench  before 
the  Judicature  Acts  came  into  operation.  After 
those  acts  came  into  operation  the  defendant 
issued  a  writ  in  the  Chancery  Division  claiming 
specific  performance  of  a  parol  agreement  for 
value  not  to  sue,  and  that  the  court  should 
direct  a  stay  of  proceedings  in  the  action. 
Upon  motion  accordingly  in  the  Chancery  Di- 
vision for  a  stay  of  proceedings : — Held,  that 
the  court  was  in  effect  asked  to  grant  an  injunc- 
tion or  prohibition,  which  the  court  had  no 
power  to  do,  and  that  the  alleged  agreement  was 
matter  for  defence,  and  ought  to  be  pleaded,  and 
gave  no  ground  for  a  stay  of  proceemngs.  Oar- 
butt  V.  Fawcus,  1  Ch.  D.  166  ;  46  L.  J.,  Ch.  133  ; 
33  L.  T.  617  ;  24  W.  R.  89. 
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Standing  over.] — ^A  suit  was  commenced  in 
September,  1875,  for  rescinding  an  agreement 
and  for  an  injunction  to  restrain  a  common  law 
action.  Upon  the  plaintiff  moving  for  an  in- 
junction the  defendant  entered  into  an  under- 
taking. The  motion  was  renewed  on  the  11th 
of  November.  1875,  and  it  was  ordered  to  stand 
over  till  the  cause  came  on  for  trial,  the  under- 
taking by  the  defendant  being  continued.  On 
the  cause  coming  on  for  trial,  the  court,  having 
regard  to  the  provisions  of  the  Judicature  Act, 
1873,  s.  24,  sul>-s.  5,  directed  the  cause  to  stand 
over  until  the  action  in  the  Common  Law  Divi- 
sion was  decided.  Edwards  v.  NoUe^  24  W.  R. 
390. 


b.  Before  Judicature  Acts. 
i.  At  Law. 

In  what  Cases.  ]— The  Court  of  Chancery  will 
restrain  by  injunction  the  proceeding  in  an 
action,  in  cases  where  the  rights  of  the  parties 
thereto  in  reference  to  the  subject-matter  of  the 
action  are  being  determined  in  a  suit  in  chan- 
cery. Laing  v.  Zeden^  40  L.  J.,  Ch.  155  ;  23 
L.  T.  687  ;  19  W.  R.  273. 

An  interim  injunction  to  restrain  the  delivery 
of  a  cargo  was  obtained  upon  the  usual  under- 
taking by  the  plaintifb  as  to  damages  in  a  suit 
instituted  against  the  shipowners  and  the 
shippers  by  merchants  who  claimed  the  goods 
upon  the  ground  that  the  bills  of  lading  had 
wrongfully  been  handed  to  the  shippers  instead 
of  to  them.  Afterwards,  the  indorsee  of  the  bills 
of  lading  brought  an  action  against  the  ship- 
owners for  damages  for  breach  of  contract,  by 
reason  of  the  non-delivery  of  the  goods.  Subse- 
quently the  merchants'  bill  was  amended  (with- 
out prejudice  to  the  injunction)  by  making  the 
indorsee  of  the  bills  of  lading  a  defendant. 
The  shipowners  then  instituted  a  suit  to  restrain 
the  action  : — Held,  that  inasmuch  as  the  rights 
of  all  parties  would  be  determined  in  the  first- 
mentioned  suit,  and  the  indorsee  of  the  bills  of 
lading,  as  a  party  to  that  suit,  would  have  the 
benefit  of  the  undertaking  of  the  plain ti£Es  therein 
ns  to  damages,  the  action  must  be  stayed,  on  the 
shipowners  suffering  judgment  therein  to  be 
dealt  with  as  the  court  should  direct.    Ih. 

When  proceedings  are  taken  by  action  in  a 
matter,  which  is  necessarily  connected  with 
other  matters  which  can  alone  be  dealt  with  by 
a  court  of  equity,  and  proceedings  are  taken  by 
the  defendants  in  the  action  in  a  court  of  equity 
to  determine  not  only  the  question  involved  in 
the  action,  but  all  the  other  matters  connected 
therewith,  such  court  of  equity  will  by  injunc- 
tion restrain  the  action  until  the  hearing  of  the 
entire  case  in  such  court  of  equity.  Att.-Oen. 
V.  Barker,  7  L.  R.,  Ex.  177  ;  41  L.  J.,  Ex.  57  ; 
26  L.  T.  34  ;  20  W.  R.  294. 

The  Queen,  who  was  lady  of  a  manor,  and  as 
such  entitled  to  the  minerals  of  the  manor, 
granted  to  A.  a  lease  of  such  minerals  ;  where- 
upon A.  entered  the  copyhold  land  of  B.,  who 
was  a  copyholder  of  the  manor,  and  commenced 
boring  for  minerals.  Upon  this,  B.  brought  an 
action  of  trespass  in  the  Court  of  Exchequer  of 
Pleas.  The  attorney-general  then  filed  an  Eng- 
lish bill  on  the  equity  side  of  the  Exchequer 
against  the  plaintiff  in  the  action,  alleging  a 
right  in  the  crown  to  the  minerals  ;  a  right  also 
to  enter  the  lands  in  the  manor  by  itself  or  its 
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lessees  without  the  consent  of  the  tenants  of  the 
manor,  to  search  for,  work,  and  win  the  mine- 
rals, making  a  fixed  compensation  to  the  tenants 
for  injury  done  to  their  lands  thereby,  according 
to  the  custom  of  the  manor  ;  and  praying  for  a 
declaration  of  the  rights  of  the  crown  in  the 
matter,  and  for  an  injunction  restraining  the 
plaintiff  in  the  action  from  further  prosecuting 
the  same.  Upon  a  motion  for  an  injunction  to 
restrain  the  plaintiff  from  further  prosecuting 
his  action  until  the  further  hearing  of  the  suit  in 
equity : — Held,  that  the  court  had  jurisdiction 
to  grant  such  injunction,  and  that  the  case  was 
a  proper  one  for  its  exercise.    lb. 

An  interlocutory  injunction  to  stay  proceed- 
ings at  law  will  not  be  granted  where  in  the 
ordinary  course  of  proceeding  the  whole  subject- 
matter  of  the  suit  can  be  more  speedily  and 
satisfactorily  determined  at  law  than  in  equity  ; 
and  this,  notwithstanding  the  suit  in  equity  may 
have  been  commenced  before  the  action  at  law. 
Hmrc  V.  Bremridge,  8  L.  R.,  Ch.  22  ;  42  L.  J., 
Ch.  1  ;  27  L.  T.  593  ;  21  W.  R.  43.  Affirming 
14  L.  R.,  Eq.  522  ;  27  L.  T.  368. 

A  bill  having  been  filed  by  an  insurance  com- 
pany for  the  cancellation  of  a  life  policy  as 
having  been  obtained  by  concealment  and  mis- 
representation, a  motion  was  made  to  restrain  an 
action  upon  the  policy,  which  had  been  com- 
menced immediately  after  the  filing  of  the  bill : 
— Held,  that,  although  the  Court  of  Chancery 
had  complete  jurisdiction  in  such  a  case,  yet  a 
court  of  law  was  the  most  suitable  tribunal  for 
dealing  with  disputed  facts  respecting  a  policy 
of  assurance  ;  and  the  motion  for  an  injunction 
was  refused.    lb. 

In  cases  of  concurrent  jurisdiction  proceed- 
ings at  law  will  not  be  interfered  with  by  the 
Court  of  Chancery,  unless  that  court  can  give  a 
more  perfect  remedy,  or  the  case  can  be  better 
tried  by  the  procedure  of  that  court  Ochtenhein 
v.  Papelier,  8  L.  R.,  Ch.  695  ;  42  L.  J.,  Ch.  861  ; 
28  L.  T.  459  ;  21  W.  R.  616. 

The  court  will  not  grant  an  injunction  to  re- 
strain proceedings  at  law  upon  a  judgment  ob- 
tained in  a  foreign  court  on  the  ground  that  such 
judgment  was  obtained  by  fraud,  the  court  of 
common  law  having  full  jurisdiction  to  enter- 
tain the  question  of  fraud,  and  being  the  fittest 
tribunal  to  try  it.     Ih. 

Where  a  surety  joined  in  a  covenant  on  the 
understanding  that  an  intended  co-surety,  who 
was  purported  to  be  made  a  co-covenantor, 
would  execute  the  deed  containing  the  cove- 
nant, but  he  failed  to  do  so,  and  the  covenantees 
nevertheless  advanced  the  money  purported  to 
be  secured  by  the  deed  : — Held,  that  the  surety 
who  executed  the  deed  was  entitled  to  an  in- 
junction against  proceedings  at  law  upon  it. 
Ecans  r.  Breniridge,  8  De  G.,  M.  &  G.  100  ;  25 
L.  J.,  Ch.  334  ;  2  Jur.,  K  S.  311. 

Where  a  holder  of  a  long  overdue  acceptance 
had  brought  his  action  for  payment,  and  it  ap- 
peared by  interrogatories  administered  to  him  in 
the  action,  that  he  had  given  a  nominal  sum  only 
for  such  acceptance,  an  injunction  was  g^nted 
against  his  proceeding  in  the  action  on  the  terms 
of  the  defendant's  giving  judgment,  to  be  dealt 
with  as  the  court  should  direct.  Simons  v. 
Oridland,  5  L.  T.  523. 

A  landlord,  against  whom  his  tenant  has  ob- 
tained judgment  in  an  action  for  excessive  dis- 
tress, is  not  entitled  to  an  injunction  to  restrain 
proceedings  upon  the  judgment  on  the  ground 
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that  rent  and  dilapidation-money  have  snbse- 
qnently  become  due  from  the  tenant.  Maw  v. 
Ulyatt,  31  L.  J.,  Ch.  33  ;  7  Jur.,  N.  S.  1300 ;  5 
L.  T.  251  ;  10  W.  R.  4. 

Where,  before  a  decree  was  made  for  the  ad- 
ministration of  assets,  a  creditor  of  a  testator 
obtained  judgment  against  the  executor  de  bonis 
testatoris,  and  a  decree  in  an  administration  suit 
was  afterwards  obtained  by  another  creditor,  the 
court  refused  to  restrain  the  creditor  at  law  from 
issuing  execution.  Fowler  v.  Roberts,  2  Gift. 
226  ;  6  Jut.,  N.  S.  1189  ;  8  W.  R.  492. 

Spurious  champagne,  having  a  counterfeit 
brand,  was  deposit^  with  wharfingers,  who, 
having  notice  of  the  fraud,  and  that  an  injunc- 
tion was  about  to  be  applied  for,  refused  to  de- 
liver it  over  to  the  holder  of  the  dock  warrants. 
The  court  restrained  an  action  for  damages  for 
the  non-delivery,  commenced  by  the  holder  of 
warrants  against  the  wharfingers.  SutU  v. 
Maniere,  34  Beav.  157  ;  11  Jur.,  N.  S.  28.  On 
appeal,  injunction  continued,  34  L.  J.,  Ch.  142  ; 
11  L.  T.  723. 

Where  an  action  was  brought  a^inst  a  sheriff 
for  an  ejectment  under  a  writ  of  assistance, 
issued  in  pursuance  of  an  order  of  the  Court  of 
Chancery,  an  injunction  was  granted,  restraining 
further  proceedings  in  such  action,  although  the 
action  also  sought  damages  for  a  trespass  by  the 
fl^eriff  in  taking  chattels  not  included  in  the 
order.  Walker  v.  Mwklethwait,  1  Drew.  & 
Sm.49. 

A  stock  and  share  broker  having  brought  an 
action  against  a  speculator  on  the  Sto&  Ex- 
change for  commission,  and  for  the  price  of 
stocks  and  shares  sold,  the  court  refused,  on 
application  for  an  interlocutory  injunction,  made 
in  a  suit  subsequently  commenced  by  the  defen- 
dant in  the  action,  to  restrain  the  proceedings  at 
law,  there  being  neither  any  fiduciary  relation- 
ship between  the  parties  nor  any  peculiar  diffi- 
culty in  taking  the  necessary  accounts.  Johnston 
V.  Young,  10  Ir.  R.,  Eq.  403. 

A  court  of  equity  will  not  grant  an  injunction 
restraining  the  prosecution  of  an  action,  when 
the  grounds  upon  which  the  injunction  is  sought 
for  would,  if  in  accordance  with  the  statement 
of  them  made  to  the  court  of  equity,  afford  the 
applicant  a  good  defence  to  the  action.  Anderson 
V.  Lamh,  21  W.  R.  764. 

When  a  bill  filed  to  restrain  an  action  discloses 
a  good  defence  at  law  to  the  action,  a  demurrer 
to  the  bill  will  be  allowed.  Kemp  v.  Ttteker, 
8  L.  R.,  Ch.  369  ;  42  L.  J.,  Ch.  532  ;  28  L.  T. 
468  ;  21  W.  R.  470. 

Suing  for  Debt.]  —  Written  agreements  re- 
lating to  the  working  of  some  quarries  contained 
the  following  provisions : — "  That  the  defendants 
should  allow  and  pay  to  the  plaintiff  for  two 
years,  from  the  7th  of  December,  1870,  400Z.  for 
each  year,  by  equal  quarterly  sums  of  lOOZ. ; 
that  the  sums  of  money  which  should  be  paid 
to  the  plaintiffs  under  that  clause  should  be 
added  to  a  debt  of  7,035Z.  then  due  from  the 
plaintiffs,  and  that  the  whole  amount  of  such 
debt  should  bear  interest  from  time  to  time  at  the 
rate  of  hi.  per  cent,  per  annum ;  that  the  said 
sum  of  L,  meaning  the  7,035Z. ,  and  all  additions 
thereto,  whether  by  means  of  the  two  sums  of 
400Z.  above  mentioned,  and  all  interest  upon  the 
said  debt,  should  be  a  first  charge  upon  the 
purchase-money  which  should  become  payable 
to  plaintiffs  under  the  sixth  clause  of  the  last 


agreement.''  The  defendants  had  advanced 
7,035Z.  and  other  moneys  to  the  plaintiffs  on 
their  personal  account  and  also  on  the  security 
of  the  working  of  the  quarries,  which  were 
managed  by  the  plaintiffs.  The  defendants 
considered  the  workings  were  not  successful ; 
and  in  June,  1872,  they  sued  the  plaintiffs  at 
law  for  their  debt.  The  plaintiffs  then  filed  a 
bill  for  the  specific  performance  of  the  agree- 
ments, an  account,  and  an  injunction  to  restrain 
the  action.  A  motion  for  the  injunction  was 
made  on  the  1st  of  August,  but  refused  by 
Wlckens,  V.-C,  mainly  on  the  grounds  that  there 
was  no  implied  covenant  by  the  defendants  not 
to  sue  for  their  debt  before  the  expiration  of  the 
two  years  from  the  date  of  the  agreements  ;  and 
that  a  parol  understanding  to  the  contrary, 
relied  on  by  the  plaintiffs,  could  not  be  allowed 
to  control  the  written  contract.  On  appeal, 
however,  to  Hatherley,  L.  C,  the  injunction  was 
granted  until  the  expiration  of  the  tvro  years, 
and  the  costs  of  the  two  motions  were  ordered 
to  be  costs  in  the  cause ;  with  liberty  to  apply. 
Curteis  v.  Venning,  41  L.  J.,  Ch.  791, 

Taxation  of  Costs.]— The  court  will  not  in- 
terfere with  the  taxation  of  costs  in  an  action 
on  the  ground  that  a  party  is  chai:ging  for  costs 
which  he  has  never  incurred.  Such  a  matter  is 
solely  within  the  exclusive  jurisdiction  of  the 
court  of  common  law.  Mborovgh  v.  Ayres, 
10  L.  R.,  Eq.  367  ;  39  L.  J.,  Ch.  604 ;  23  L.  T. 
68  ;  18  W.  R.  913. 

Acconnts.] — ^When  a  court  of  law  can  do  afi 
full  justice  to  the  subject  in  dispute  as  can  be 
done  in  equity,  this  court  will  not  interfere  to 
stay  the  proceedings  at  law.  But  when  the 
completeness  of  the  relief  at  law  is  doubtful, 
and  questions  of  account,  of  the  right  to  raise  a 
case  of  wilful  default,  and  of  fiduciary  relation- 
ship between  the  parties  are  involved,  the  court 
will  entertain  a  suit  for  the  purpose  of  trans- 
ferring the  proceedings  from  law  to  equity,  and 
will  grant  an  injunction  until  the  hearing. 
Southampton  Dock  Company  v.  Souiham.pton 
Harbour  and  Pier  Board,  11  L.  R.,  Eq.  264  ; 
41  L.  J.,  Ch.  832  ;  23  L.  T.  698. 

Concurrent  Prooeedings  at  Law.] — When 
proceedings  are  commenced  at  law  and  in  equity 
respecting  the  same  matter,,  if  the  nature  of  the 
claim  of  the  plaintiff  at  law  is  such  that  he 
could  only  enforce  it  at  law,  the  court  of  equity 
will  be  very  reluctant,  on  an  interlocutory 
application,  to  withdraw  the  case  from  the  juris- 
diction of  the  court  of  law.  Hoare  v.  Brem- 
bridge,  8  L.  R.,  Ch.  22  ;  42  L.  J.,  Ch.  1 ;  27 
L.  T.  593  ;  21  W.  R.  43.  Affirming  14  L.  R.,  Eq. 
522  ;  27  L.  T.  368. 

The  declaration  made  by  the  insured  in  a  pro- 
posal to  effect  a  life  policy,  which  it  was  agreed 
should  be  the  basis  of  the  contract,  stated  that  if 
any  untrue  averment  was  made  in  the  answers 
to  the  questions  contained  in  the  proposal  or  put 
by  the  company's  medical  officer  the  policy 
should  be  void.  The  company  filed  a  bill  to  set 
aside  the  policy,  alleging,  as  distinct  grounds  of 
fraud,  first,  a  suppression  of  the  fact  that  other 
companies  had  declined  to  Insure  the  life ;  and 
secondly,  an  untrue  answer  to  a  question  as 
to  the  habits  of  the  deceased.  After  the  bill 
was. filed,  and  before  the  time  for  answering  had 
expired,  the  assignee  of  the  policy  commenced 
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an  action  npon  it.  The  coait  refnsed  with  costs 
an  interlocatory  injunction  to  restrain  the  action, 
holding  that  the  question  whether  the  assured 
was  of  sober  habits  was  one  for  a  court  of  law 
with  the  aid  of  a  jury.  Life  Asfociation  of 
Scotland  v.  McBlaiie,  9  Ir.  R.,  Eq.  176. 

In  1812  an  assurance  society  granted  a  policy 
for  5,000/.  to  W.  on  his  life,  which  was  forfeited 
in  1816  for  non-payment  of  premiums.  A  fresh 
policy  was  granted  to  W.  in  1817  on  the  same 
terms  as  the  forfeited  policy.  In  the  meantime 
a  bye-law  of  the  society  had  been  passed, 
whereby  the  holders  of  policies  granted  in  1817 
were  prcyented  from  participation  in  certain 
bonuses  to  which  holders  of  policies  granted  in 
1812  were  entitled.  Afteir  the  death  of  W.,  in 
1855,  his  executors  accepted  payment  of  8,000/. 
as  due  on  the  policy  of  1817.  In  1860  one  of 
the  executors  filed  a  bill  alleging  that  the  policy 
of  1817  was  accepted  on  condition  that  the 
assured  should  be  entitled  to  the  same  rights  as 
he  would  have  been  under  the  policy  of  1812, 
and  praying  for  an  order  for  the  payment  of  the 
further  bonuses.  The  bill  was  dismissed,  and 
the  executor  brought  an  action  against  the 
society  to  recover  the  further  bonuses.  The 
society  filed  a  bill  to  restrain  the  action  : — Held, 
that  the  former  suit  having  been  brought  on  the 
footing  that  the  policy  of  1812  was  void,  the 
defen£uit  could  not  be  allowed  to  bring,  an 
action  on  that  policy.  Tredegar  v.  Windta,  19 
L.  R.,  Bq.  607  ;  44  L.  J.,  Ch.  268  ;  32  L.  T.  596  ; 
23  W.  R.  611. 

Held,  also,  that  the  Tight  of  the  society  to 
plead  the  decree  in  equity  in  the  action  did  not 
prevent  the  court  from  granting  the  injunction. 
lb, 

Where  a  defendant  pleaded  unsuccessfully  an 
equitable  plea,  grounded  not  on  equitable  prin- 
ciples, but  on  the  course  and  practice  of  a  court 
of  equity  : — Held,  that  he  was  not  prevented  by 
the  decision  at  law  from  filing  a  bill  on  the 
same  grounds  for  an  injunction  to  restrain  pro- 
ceedings in  the  action.  Phelps  v.  Protheroj 
7  De  G.,  M.  &  G.  722  ;  25  L.  J.,  Ch.  334  ;  2  Jur., 
N.  S.  311. 

A.  pleaded  an  equitable  plea  to  an  action 
against  him  on  a  promissory  note  in  which  he 
had  joined  as  surety,  and  on  the  29th  of  May  a 
verdict  was  found  against  him  on  the  plea.  On 
the  6th  June  he  filed  a  bill  for  an  injunction 
to  restrain  further  proceedings  in  the  action, 
and  on  the  12th  June  the  injunction  was  refused 
by  Wood,  V.-C.  On  the  15th  June  judgment 
was  entered  up ;  after  which  A.  gave  notice  of 
appeal  from  the  decision  of  the  vice-chancellor : — 
Held,  that  the  plaintiff  had  conclusively  elected 
to  be  bound  by  the  action,  and  that  he  was 
therefore  precluded  from  trying  the  matter  over 
again  in  a  court  of  equity.  Terrell  v.  Siggs, 
1  De  6.  &  J.  388  ;  4  Jur.,  N.  S.  41. 

Where  a  defendant  to  a  promissory  note 
pleaded  that  it  was  given  for  a  wagering  debt, 
and  filed  a  bill  to  Imve  it  delivered  up,  and  to 
restrain  the  action  on  the  same  ground,  but  the 
answer  denied  the  allegation  in  the  bill : — Held, 
that  he  was  not  entitl^  to  retain  an  injunction 
which  he  had  obtained  before  the  .answer  was 
filed.    Ibx  V.  mil,  2  De  G.  &  J.  353. 

A,  executed  a  deed.  In  which  he  and  B.  were 
named  as  sureties,  but  which  B.  did  not  execute. 
The  creditor  brought  an  action  on  the  deed 
against  A.,  who  pleaded  the  non-execution  by  B. 
aa  a  plea  on  equitable  grounds.    This  plea  was 


met  in  such  a  way  that  the  decision  at  law 
might  probably  have  turned  on  a  mere  point  of 
pleading  : — Held,  that  the  pendency  of  the  plea 
was  no  reason  why  a  court  of  equity  should 
decline  to  interfere  by  injunction  to  restrain 
the  prosecution  of  the  action.  JSvans  v.  Brem" 
ridge,  8  De  G.,  M.  &  G.  100  ;  25  L.  J.,  Ch.  834  : 
2  Jur.,  N.  8.  311. 

The  plaintiff  sold  two  leasehold  houses,  one  to 
the  defendant  and  another  to  L.  The  convey- 
ance to  the  defendant  contained,  by  mistake,  a 
Eart  of  the  property  intended  to  be  sold  to  L. 
ut  which  the  defendant  believed  he  was  pur- 
chasing. Upon  a  biU  filed  against  the  defendant 
by  L.,  he  was  directed  to  reconvey  to  L.  that 
portion  which  by  mistjike  was  included  in  the 
assignment  to  him.  Tbc  defendant  then  brought 
an  action  against  the  vendor,  for  damages  made 
under  his  covenant  against  incumbrances.  An 
equitable  plea  was  pleaded  by  him,  and  he  filed  a 
bill  for  an  injunction  to  restrain  the  action,  but 
the  injunction  was  refused.  WUd  v.  Hilloi,  28 
L.  J.,  Ch.  170  ;  7  W.  R.  82. 

The  17  &  18  Vict.  c.  126,  s.  83,  giving  a  right 
to  plead  an  Bqui table  defence,  is  only  permissive, 
and  not  compulsory  ;  and  a  defendant  who  has 
not  exeroised  his  option  of  pleading  an  equitable 
plea,  may  come  for  an  injunction  to  restrain  the 
action,  as  he  might  have  done  before  that  act. 
Gompertz  v.  Pooley,  4  Drew.  448  ;  28  L.  J.,  Ch. 
484 ;  5  Jur.,  N.  S.  261  j  7  W.  R.  276 ;  A  P., 
Kifuford  v.  Swinford,  28  L.  J.,  Ch.  413  :  6  Jur., 
K  8.  261. 

But  if  a  defendant  pleads  an  equitable  plea, 
he  cannot  come  for  an  injunction  to  restrain  the 
action  upon  the  same  ground  which  is  the 
subject  of  the  plea,  provided  the  court  of  law 
can  give  such  relief  as  a  court  of  equity  will 
give.  Wat.erlou)  v.  Bacon,  2  L.  R.,  Eq.  514 ; 
35  L.  J.,  Ch.  643 ;  12  Jur.,  N.  8.  614 ;  14  L.  T. 
724  ;  14  W.  R.  855. 

But  if  it  cannot,  then  the  equitable  plea  is  no 
bar  to  the  defendant  coming  to  a  court  of  equity, 
subject,  however,  to  the  costs  of  the  plea  being 
controlled  by  the  court  of  equity.    Ih, 

A  court  of  equity  will  restnun  an  action  for 
damages  where  the  defence  relied  upon  is  an 
alleged  agreement  between  the  parties  for  the 
performance  of  certain  acts  to  wnich  a  court  of 
law  cannot  give  effect.    Ih, 

BeservatioB  of  Bight  to  Proeeed  «t  Law.] — 

It  is  competent  to  the  Court  of  Chancery,  not- 
withstanding 21  &  22  Vict.  c.  27,  and  25  &  26 
Vict.  c.  42,  in  refusing  an  injunction,  to  reserve 
to  a  plaintiff  the  right  of  proceeding  at  law. 
Langmcad  v.  Maple,  18  C.  B.,  N.  8.  256 ;  11 
Jur.,  N.  8.  177  ;  12  L.  T.  143  ;  13  W.  R.  469. 

Upon  application  in  equity  for  an  injunction 
to  restrain  the  breach  of  an  agreement,  the  court 
ordered  the  motion  to  stand  over,  with  liberty 
for  the  plaintiff  to  take  proceedings  at  law.  The 
plaintiff  thereupon  brought  his  action,  and  re- 
covered 600Z.  by  way  of  liquidated  damages, 
and  then  renewed  his  application  for  an  injunc- 
tion. The  court  refused  to  interfere.  Sainter  v. 
Ferguson,  1  Mac.  &  G.  286 ;  1  Hall  &  T.  383  ; 
19  L.  J.,  Ch.  170 ;  14  Jur.  256. 

Where  CSondition  preoedent  not  fUfiUed  by 
Plaintiff.] — ^When  an  agreement  is  entered  into 
between  two  parties,  and  performance  by  the 
first  party  of  his  part  goes  to  the  root  of  the 
whole  agreement,  and  the  first  party  fails  to 
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perform  his  part,  and  the  second  party  also  fails 
to  perform  his  part,  the  court  will  restrain  the 
first  party  from  bringing  an  action  against  the 
second  party  for  non-performance  of  his  part, 
until  he  (the  first  party)  shall  have  performed 
his  part ;  and  that  although  the  court  has  no 
jurisdiction  to  compel  the  first  party  to  speci- 
fically perform  his  part,  and  no  jurisdiction  to 
award  damages  for  its  non-performance.  Acra- 
man  v.  Pricey  Davies  t.  Price^  18  W.  R.  640. 
Affirmed,  with  variation,  24  L.  T.  487  ;  19  W.  R. 
364. 

For  Penalty.] — An  action  was  instituted  to 
restrain  a  local  board  from  taking  proceedings 
for  the  recovery  of  a  penalty  from  the  plaint^ 
for  having  advanced  his  building  beyond  the 
line  of  frontage.  His  case  was  tluit  it  would  be 
inequitable  to  allow  such  proceedings  to  be 
taken,  the  plans  having  been  laid  before  the 
local  board,  and  the  board  having  stood  by  and 
allowed  the  plaintiff  to  expend  his  money.  An 
application  by  the  plaintm  for  an  injunction 
was  refused.  Kerr  v.  Preston  (^Corporation^ , 
6  Ch.  D.  463  ;  46  L.  J„  Ch.  409  ;  25  W.  R.  264. 

By  Pleadiiig  in  Chanoery.]  —A  plaintiff, 
claiming  equitable  rights  under  an  instrument, 
unsuccessfidly  attempted  to  assert  them  in  a 
suit  in  equity,  alleging  that  he  had  no  rights 
which  he  could  assert  at  common  law,  the  in- 
strument being  void  at  law.  He  afterwards 
commenced  an  action,  in  which  he  claimed 
common -law  rights  under  this  instrument; — 
Held,  that  having' so  pleaded  in  the  suit  in 
eqtuty  he  put  his  legal  rights  under  the  control 
of  the  court,  and  the  action  being  in  respect  of 
the  same  matter  must  be  stayed.  Tredegar  v. 
Wiiidu9,  19  L.  R.,  Eq.  607 ;  44  L.  J.,  Ch.  268 ; 
32  L.  T.  696  ;  23  W.  R.  511. 

ii.  Criminal  Proceeding $, 

In  what  Cases.] — Although  there  may  be  cases 
in  which  the  Court  of  Chancery  will  interfere 
to  restrain  criminal  proceedings  taken  by  a 
plaintiff  in  equity  against  the  defendant  to  the 
suit  in  respect  of  the  matters  to  which  the  suit 
relates,  yet  the  court  will  not  so  interfere  where 
the  remedies  in  the  proceedings  in  the  criminal 
court  are  for  a  purely  criminal  charge.  Saull  v. 
Browne,  10  L.  R.,  Ch.  64  ;  44  L.  J.,  Ch.  1  ;  81 
L.  T.  493  ;  23  W.  R.  50  ;  13  Cox,  C.  C.  30. 

In  a  suit  instituted  against  the  late  co-partners 
of  the  plaintiff  it  was  alleged  that  they  had 
together  arranged  and  carried  out  a  scheme  for 
defrauding  her  of  partnership  assets,  and  she 
sought  to  recover  the  assets  so  alleged  to  have 
been  misappropriated.  After  answers  filed  and 
issue  joined  in  the  suit  she  commenced  criminal 
proceedings  against  them  in  the  police  court  on 
a  charge  of  conspiracy  to  defraud  her  in  the 
matters  to  which  her  suit  related.  They  moved 
to  restrain  the  proceedings : — Held,  that  her 
remedy  in  the  police  court,  which  was  the  personal 
punishment  of  the  defendants,  was  so  distinct 
from  her  remedy  in  chancery,  which  was  the 
recovery  of  the  property,  that  the  Court  of 
Chancery  would  not  restrain  the  criminal  pro- 
ceedings, and  that  the  discretion  to  stay  such 
proceedings  rested  with  the  magistrates.    Ih, 

Penalty.] — ^A  court  of  equity  has  no  jurisdic- 
tion to  restrain  criminal  proceedings  for  the  re- 


covery of  a  penalty  imposed  by  an  act  of  par- 
liament for  a  breach  of  its  enactments.  Kerr 
V.  Preston  ^Corporation),  6  Ch.  D.463  ;  46  L.  J., 
Ch.  409  ;  25  W.  R.  264. 

iii.  Bankruptcy. 

Inability  to  Dispose  of  whole  Xatter.]— A.-sold 
and  delivered  goods  to  B.,  who  before  payment 
became  bankrupt.  A.  then  brought  an  action 
for  the  price  of  the  goods  against  C,  alleging 
that  B.  had  bought  them  on  the  joint  account 
of  B.  and  C,  or  on  account  of  C.  as  undisclosed 
principal.  The  defendant  C.  thereupon  served 
the  trustee  in  the  bankruptcy  with  a  third  party 
notice  under  Ord.  XVL  r.  18,  claiming  indem- 
nity out  of  the  bankrupt's  estate  in  respect  of 
the  contract,  but  the  trustee  obtained  an  order 
in  bankruptcy  restraining  all  proceedings  npon 
the  notice : — Held,  that  the  order  must  be  dis- 
charged, as  the  Court  of  Bankruptcy  could  not 
dispose  of  the  whole  matter,  and  the  case  was 
one  expressly  provided  for  by  Ord.  XVI.  r.  18. 
Smithi  Ex  parte,  Collier,  In  re,  2  Ch.  D.  61 ;  45 
L.  J.,  Bk,  116  ;  34  L.  T.  603 ;  24  W.  R.  310— 
C.A. 

The  court  has  no  power  to  restrain  an  Irish 
creditor  from  proceeding  to  recover  his  claim 
against  the  estate  of  an  intestate  deceased 
debtor,  domiciled  and  leaving  property  in  Ire- 
land. An  Irish  creditor  cannot  be  compelled  to 
prove  his  claim  in  England,  and  to  forego  his 
rights  to  recover  in  Ireland,  he  being  in  no  privity 
with  the  English  suit.  Broume  v.  Or  otter,  19 
W.  R.  116. 

An  uncertificated  bankrupt's  creditors  had 
been  paid  their  principal  in  full,  but  without 
interest.  He  filed  a  bill  against  his  former  soli- 
citor, his  two  partners  and  the  assignee  of  the 
estate  in  bankruptcy,  to  set  aside  a  sale  which 
had  been  made  of  a  share  of  his  business  to  his 
partners  as  having  been  made  at  an  under-value, 
fraudulently  and  by  means  of  a  conspiracy 
between  all  the  parties.  The  sale  had  been 
made  under  the  direction  of  the  Court  of  Chan- 
cery in  a  partnership  suit : — Held,  that  he  had 
no  locus  standi  in  the  Court  of  Chancery. 
Motion  V.  Mooien,  14  L.  R.,  Bq.  202  ;  41  L.  J., 
Ch.  596  ;  20  W.  R.  861. 

When  it  Interferes.]— A  plaintiff  had  made  a 
composition  with  his  creditors,  under  which  he 
paid  them  St.  in  the  pound,  and  was  released 
from  his  debts.  One  of  the  creditors  was  the 
defendant,  who  had  been  agent  for  the  plaintiff, 
and  claimed  from  him  a  balance  of  300Z.,  on 
which  he  received  the  composition.  The  plain- 
tiff afterwards  filed  a  bill  against  the  defendant, 
alleging  that  he  had  made  overcharges,  and  ask- 
ing for  an  account  and  payment  of  the  balance. 
Overcharges  were  shewn  : — Held,  that  the  Court 
of  Chancery  had  jurisdiction  in  the  matter,  and 
that  the  plaintiff  was  not  obliged  to  apply  to 
the  Court  of  Bankruptcy ;  that  the  composition 
deed  was  not  a  bar  to  the  suit,  and  that  the 
defendant  could  not  set  up  any  rights  of  the 
creditors  in  bar  of  the  suit.  Pike  v.  Dickimon, 
7  L.  R.,  Ch.  61  ;  41  L.  J.,  Ch.  171 ;  25  L.  T.  579 ; 
20  W.  R.  81. 

The  jurisdiction  of  the  Court  of  Chancery  is 
not  ousted  by  a  limited  statutory  jurisdiction 
conferred  upon  another  court,  and  is  properly 
invoked  where  the  purposes  for  which  the  limited 
jurisdiction  is  conierzed  are  at  an  end,  or  where 
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the  limited  jariadiction  is  not  equal  to  the  com- 
prehension of  the  matter  in  dispute,  or  can  only 
be  exercised  on  terms  destructive  of  the  right 
claimed.     Trmp  v.  Rieardo.i  De  G.,  J.  &  8.  489. 

An  insolvent  debtor^s  estate  had  been  folly 
administered  in  the  Insolvent  Debtors  Court, 
and  a  sum  paid  out  of  court  to  him  as  surplus  ; 
but  he  had  obtained  no  order  to  annul  the  in- 
solvency or  to  re-vest  his  property  in  him : — 
Held,  that  he  was  nevertheless  entitled  to  sue 
in  chancery,  in  order  to  impeach  the  dealings  of 
his  assignees  in  insolvency  with  his  property. 
Ih. 

A  court  of  equity  will  not  interfere  upon  any 
question  arising  out  of  a  creditor's  composition 
deed,  or  other  proceedings  in  bankruptcy,  except 
under  special  circumstances.  Graluim  v.  Winter- 
Mm,  16  L.  B.,  Eq.  243  ;  42  L.  J.,  Ch.  633  ;  28 
L.  T.  803  ;  21  W.  R.  722. 

Although  under  the  provisions  of  the  acts  of 
parliament  relating  to  bankruptcy  in  cases  of 
registered  arrangement  deeds  the  Court  of  Bank- 
ruptcy is  armed  with  powers,  both  legal  and 
equitable,  ample  enough  to  do  complete  justice, 
the  jurisdiction  of  a  court  of  equity  is  not 
thereby  ousted,  as  between  the  trustee  of  a  deed 
of  arrangement  and  a  third  person  i^ho  is  a 
stranger  to  the  bankruptcy.  Mlii  v.  Silber,  8 
L.  R.,  Ch.  83  ;  42  L.  J.,  Ch.  666  ;  28  L.  T.  156  ; 
21  W.  R.  346. 

See  aUo  Bankruptcy. 


iv.  Admiralty  and  Probate, 

Adxniraltj.] — The  Court  of  Admiralty  having 
made  an  order  **  that  all  actions  pending -in  any 
other  court  in  relation  to  the  liability  of  the 
owners  of  the  Normandy  (which  vessel,  with 
her  cargo,  had  been  lost  in  a  collision  at  sea),  in 
respect  of  loss  to  goods  be  stopped ; ''  the  defen- 
dants, who  were  the  owners  of  the  Normandy, 
moved  the  court  to  stay  an  action,  which  had 
been  brought  by  the  plaintiff  to  recover  damages 
for  the  loss  of  goods  which  the  defendants  £id 
contracted  to  carry  from  London  to  Guernsey. 
But  the  court  refused  the  rule,  on  the  ground 
that  s.  226  of  the  Common  Law  Procedure  Act, 
1852,  only  applied  to  the  superior  courts  of  law 
and  equity.  Milburn  v.  London  and  South- 
Wettem  Railway  Company^  6  L.  R.,  Ex.  4  ;  40 
L.  J.,  Ex.  1 ;  23  L.  T.  418  ;  19  W.  R.  105. 

Probate  Court.] — By  a  deed  made  between  the 
residuary  legatee  under  a  will  and  some  of  the 
other  next  of  kin,  after  reciting  that  the  will 
had  been  made,  but  a  draft  only  of  it  had  been 
found,  and  that  the  other  next  of  kin  were 
desirous  of  giving  full  effect  to  the  will,  the 
other  next  of  kin  assigned  to  the  residuaiy 
legatee  the  estate  of  the  testator.  One  of  the 
other  next  of  kin  afterwards  applied  for  ad- 
ministration to  the  estate  of  the  testator  as  if 
he  had  died  intestate  : — Held,  that  the  Court  of 
Chancery  had  jurisdiction  to  restrain  proceed- 
ings in  the  Court  of  Probate ;  but  that  on  the 
construction  of  the  deed  there  was  nothing  in 
it  to  prevent  the  other  next  of  kin  from  ob- 
taining administration.  WUcocks  v.  Ckirter^  10 
L.  R.,  Ch.  440 ;  32  L.  T.  444  ;  23  W.  R.  530. 
Reversing  19  L.  R.,  Bq.  327  ;  44  L.  J.,  Ch.  253. 

A  husbeind  made  a  will  giving  all  his  property 
to  his  wife,  and  appointing  her  sole  executrix. 
She  proved  the  will.    The  heir-at-law  and  sole 


next  of  kin  filed  a  bill  to  have  her  declared  a 
trustee  of  the  property  for  him,  on  the  ground 
that  she  had  fraudulently  concealed  from  the 
testator  the  fact  that  she  was  not  his  lawful 
wife,  as  she  had  a  former  husband  living : — 
Held,  that  the  Court  of  Chancery  bad  no  juris- 
diction to  entertain  the  suit,  which  was  within 
the  exclusive  jurisdiction  of  the  Court  of  Pro- 
bate ;  and  that  the  case  was  not  distinguished 
from  Allen  v.  M'Pherson  (1  H.  L.  Cas.  191)  by 
the  fact  that  the  lady  had  not  asked  the  testator 
to  make  a  will  in  her  favour.  Melnish  v.  Milton, 
3  Ch.  D.  27  ;  46  L.  J.,  Ch.  836  ;  35  L.  T.  82  ; 
24  W.  R.  892— C.  A. 

V.  To  Inferior  Courts, 

Instead  of  Prohibition.]— The  jurisdiction  to 
grant  prohibition  is  now  conferred  by  the  Judi- 
cature Acts  upon  every  judge  of  the  High  Court ; 
but,  inasmuch  as  one  of  the  main  objects  of  the 
acts  (Judicature  Act^  1873,  s.  24,  sub-s.  7)  is  to 
enable  the  court  to  decide,  if  possible  in  one 
proceeding,  all  the  questions  in  dispute  in  the 
same  matter  and  between  the  same  parties,  and 
(Judicature  Act,  1873,  s.  25,  sub-s.  8)  to  grant  an 
injunction  in  all  cases  in  which  it  shall  appear 
to  the  court  "  just  and  convenient "  so  to  do,  the 
court  may,  in  any  case  in  which  it  has  power  to 
grant  prohibition,  grant  an  injunction  to  restrain 
the  proceedings  in  the  inferior  court.  Hedley 
V.  Bates,  13  Ch.  D.  498 ;  49  L.  J.,  Ch.  170  :  42 
L.  T.  41 ;  28  W.  R.  365. 

Where  the  legislature  has  pointed  out  a  special 
tribunal  for  determining  a  question,  as  a  general 
rule  no  other  court  ought  to  restrain  the  pro- 
ceedings before  it ;  but  where  the  question  has 
come  before  another  court  in  independent  pro- 
ceedings in  which  it  is  necessary  to  decide  the 
whole  matter  between  the  parties,  the  court  may 
in  such  case  restrain  the  proceedings  elsewhere 
by  injunction  in  order  to  save  expense.  Stannard 
V.  St,  Giles,  Camberwell,  20  Ch.  D.  190  ;  51 L.  J., 
Ch.  629  ;  46  L.  T.  243  ;  30  W.  R.  693- C.  A. 

A  dispute  having  arisen  between  the  defen- 
dants, who  were  a  local  authority,  and  the 
plaintiff  about  a  drain  which  the  plaintiff  had 
interfered  with,  the  defendants  gave  notice  to 
the  plaintiff  that  they  would  enter  on  his  land 
and  reinstate  the  drain ; '  but  they  afterwards 
abandoned  their  intention,  and  instead  took  pro- 
ceedings against  him  before  the  magistrate. 
The  plaintiff  then  brought  an  action  against  the 
defendants,  claiming  an  injunction  to  restrain 
them  from  trespassing  on  his  land,  and  from 
proceeding  against  him  before  the  magistrate. 
In  the  statement  of  claim  the  plaintiff  did  not 
in  terms  allege  that  the  defendants  threatened 
and  intended  to  trespass  on  the  land : — Held, 
that  as  no  intention  to  commit  a  trespass  was 
proved  or  alleged,  the  plaintiff  had  not  made  out 
his  case  for  an  injunction  against  the  trespass  ; 
and  that  being  so,  the  court  had  no  jurisdiction 
to  restrain  the  proceedings  before  the  magistrate. 
Ih. 

Two  railway  companies  were  empowervxl  by  a 
special  act  to  enter  into  a  working  agreement, 
but  no  provision  was  made  respecting  arbitration. 
The  agreement  made  under  this  act  contained  a 
clause  providing  that  any  difference  between  the 
companies  should  be  determined  by  arbitration, 
in  accordance  with  the  provisions  of  the  Railway 
Arbitration  Act,  1859.  Differences  having 
arisen,  one  of  the  companies  called  upon  the 
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railway  commissioners  to  decide  the  differences 
under  the  8th  section  of  the  Regulation  of  Rail- 
ways Act,  1873.  The  other  company  accordingly 
issued  a  writ  for  an  injunction  against  the  first 
company,  which  was  amended  by  making  the 
railway  commissioners  parties,  and  asking  for  a 
prohibition  : — Held,  that  the  railway  commis- 
sioners had  no  jurisdiction  to  undertake  the 
arbitration,  and  a  prohibition  was  issued  ac- 
cordingly. Great  Western  Railway  Company 
V.  Waterford  and  Limerick  Railway  Company, 
17  Ch.  D.  493  ;  60  L.  J.,  Ch.  513  ;  44  L.  T.  723  j 
29  W.  R.  826— C.  A. 

2.  poweb  of  infebiob  coubts  to 
Restbain. 

County  Court.]— The  County  Courts  Act,  1865 
(28  &  29  Vict.  c.  99),  s.  2,  confers  upon  the  judge 
of  a  county  court  all  the  powers  and  authorities, 
for  the  purposes  of  that  act,  possessed  by  a  judge 
of  the  Court  of  Chancery,  ^hich  at  that  time  in- 
cluded the  power  of  restraining  by  injunction  an 
action  in  a  superior  court  of  common  law. 
Such  a  power  has  been  taken  away  from  the 
Court  of  Chancery  by  s.  24,  sub-s.  5  of  the  Judi- 
cature Act,  1873  (36  &  37  Vict.  c.  66),  and  is 
therefore  impliedly  taken  away  also  from  a 
county  court  judge,  who  has  moreover  expressly 
conferred  upon  him  by  the  same  act  (s.  89)  the 
same  powers  as  are  possessed  by  the  High  Court 
of  Justice.  Cohhold  v.  Pi-ylw,  4  Ex.  D.  315  ;  49 
L.  J.,  Ex.  8  ;  28  W.  R.  259. 

County  Palatine  Court.] — The  vice-chancellor 
of  the  county  palatine  has  no  jurisdiction  to 
grant  an  injunction  to  restrain  proceedings  in 
the  High  Court,  and  therefore  he  ought  not  to 
take  an.  undertaking  to  discontinue  them,  and 
an  undertaking  so  taken  will  accordingly  be  dis- 
charged. Alison,  In  re,  Johnsons,  In  re,  8  Ch.  D. 
1  ;  47  L.  J.,  Ch.  755  ;  38  L.  T.  304  ;  26  W.  B. 
450— C.  A. 
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1.  Duties  and  lAahiliti^s, 

2.  Lien,  529. 

3.  Action  for  Bill,  531. 

4.  Application  for   Licence,  —  See   Intoxi- 

cating LlQUOBS. 


1.  Duties  and  Liabilities. 
Duty  to  Admit.]— A  person  who  keeps  an  inn 


is  bound  to  admit  all  persons  who  apply  peace- 
ably to  be  admitted  as  guests.  Hawthorn  v. 
Hammond,  1  C.  &  E.  404. 

An  indictment  lies  against  an  innkeeper  who 
refuses  to  receive  a  guest,  he  having  room  in  his 
house  at  the  time  ;  and  it  is  not  necessary  for 
the  guest  to  tender  the  price  of  his  entertain- 
ment, if  his  objection  is  not  on  that  ground. 
And  it  is  no  defence  for  the  innkeeper  that  the 
guest  was  travelling  on  a  Sunday,  and  at  an 
hour  of  the  night  after  the  innkeeper's  family 
had  gone  to  bed  ;  nor  is  it  any  defence  that  the 
guest  refused  to  tell  bis  name  and  abode,  as  the 
innkeeper  has  no  right  to  insist  upon  knovdng 
those  particulars  ;  but  if  the  guest  comes  to  the 
inn  drunk,  or  behaves  in  an  indecent  or  im- 
proper manner,  the  innkeeper  is  not  bound  to 
receive  him.    Rex  v.  Ivens,  7  C.  &  P.  213. 

Not  to  Particular  Apartments.]  —  Al- 
though a  traveller  is  entitled  to  reasonable 
accommodation  in  an  inn,  he  is  not  entitled  to 
select  a  particular  apartment,  or  to  insist  on  occu- 
pying a  bedroom  for  the  purpose  of  sitting  up 
ail  night,  so  long  as  the  innkeeper  is  willing  and 
ofEers  to  furnish  him  with  a  proper  room  for  that 
purpose.  Fell  v.  Kniyht,  8  M.  &  W.  269 ;  5  Jur. 
554. 

Duty  to^Bupply  Refrpshments.] — Attached  to 
an  hotel  and  under  the  same  roof  and  licence, 
but  entered  by  a  separate  door  from  the  street, 
was  a  refreshment  bar,  at  which  persons  casually 
passing  by  obtained  refreshments  at  the  counter. 
A  householder  living  vdthin  twelve  hundred 
yards  had  been  in  the  habit  of  coming  to  the 
bar  with  several  large  dogs,  which  had  been 
found  an  annoyance  to  other  guests  ;  and  letters 
had  passed  in  which  the  innkeeper  had  objected 
to  the  dogs  being  brought  into  the  bar,  and  the 
visitor  had  asserted  his  right  to  bring  them.  The 
visitor  subsequently,  while  taking  a  walk  for 
pleasure,  went  with  one  lai'ge  dog  to  the  bar  and 
claimed  to  be  served  with  refreshment,  which 
was  refused.  On  an  indictment  chai-ging  the 
proprietor  of  the  bar,  as  an  innkeeper,  with  re- 
fusing refreshment  to  the  prosecutor : — Held, 
that  he  could  not  be  convicted  :  first,  because 
the  refreshment  bar  was  not  an  inn ;  secondly, 
because  the  prosecutor  was  not  a  traveller  ;  and 
thirdly,  because,  had  it  been  otherwise,  the  inn- 
keeper had  reasonable  ground  for  his  refusal. 
Rt-g.  V.  Rymcr,  2  Q.  B.  D.  136  ;  46  L.  J.,  M.  C. 
108  ;  35  L.  T.  774  ;  25  W.  R.  415  ;  13  Cox,  C.  C. 
378. 

As  to  Pest-Horses.] — ^An  innkeeper,  though 
licensed  to  let  post-horses,  is  no^  liable  to  an 
action  for  refusing  to  supply  them  for  a  guest. 
Licas  V.  Hides,  1  Stark.  247. 

For  Loss  of  Goods — ^Who  are  Liable.] — It  seems 
that  an  hotel-keeper  is  subject  to  the  same  lia- 
bilities as  an  innkeeper.  Jones  v.  Osbom,  2  Chit. 

484. 


Salaried  Manager.] — The  salaried  man- 


ager of  an  hotel  belonging  to  a  company  is  not 
an  innkeeper  so  as  to  be  by  law  responsible  for 
the  goods  and  property  of  the  guests,  although 
the  usual  licence  under  1  Geo.  4,  c.  61,  has  been 
granted  to  him  personally.  Hixon  v.  Birch,  8 
L.  R.,  Ex.  135  ;  42  L.  J.,  Ex.  135  ;  28  L.  T.  360 ; 
21  W.  R.  443. 


^ 
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Who  are  ChiMti.]~The  plaintiff  on  ar- 

riiring  at  the  plat&rm  of  a  station  handed  his 
goods  to  the  defendant's  porter  who  was  await- 
ing the  arrival  of  the  train.  He  proceeded  to 
the  hotel,  whither  his  goods  were  subsequently 
conveyed,  intending  to  stay  the  night.  On  re- 
ceipt of  a  telegram  he  gave  up  his  intention  of 
remaining,  but  ordered  refreshments.  He  was 
directed  to  the  railway  refreshment-room,  which 
was  not  actually  part  of  the  hotel,  but  connected 
with  it  by  a  passage  in  which  the  hotel  lock-up 
room,  where  the  plaintiff's  goods  were  placed, 
was  situated.  After  lunching  and  paying  for 
his  lunch  in  the  refreshment-room,  he  found 
that  certain  of  his  goods  were  missing  : — Held, 
that  the  plaintiff  was  not  a  guest.  Strauss  v. 
County  Hotel  and  Wine  Company^  Limited,  12 
Q.  B.  D.  27 ;  53  L.  J.,  Q.  B.  25  ;  49  L.  T.  601  ; 
32  W.  R.  170. 


Loss  Oeoasioned  by  Kegligenoe  of  Guest 


— ^Evidence.] — A  guest  at  an  inn  went  to  bed, 
leaving  a  bag  containing  about  27/.  in  his  trousers 
pocket.  He  left  his  trousers  on  the  ground  at 
the  side  of  his  bed  farthest  from  the  door.  There 
was  a  key  in  the  lock  of  the  door,  but  he  only 
shut  the  door  and  did  not  lock  it.  He  had  pre- 
viously pulled  the  bag  containing  the  money  out 
of  his  pocket  in  the  commercial  room  for  the 
purpose  of  paying  somebody  some  money.  In 
the  couise  of  the  night  somebody  enteiibd  his 
bedroom  through  the  door  and  stole  the  bag  of 
money  : — Held,  that  there  was  evidence  of  neg- 
ligence on  his  part,  which  occasioned  the  loss  in 
such  a  way  that  it  would  not  have  happened 
had  he  used  the  care  that  a  prudent  man  might 
reasonably  be  expected  to  have  taken  under  the 
circumstances.  Oppenheim  v.  White  Lion  Hotel 
Company,  6  L.  R.,  C.  P.  615  ;  40  L.  J.,  C.  P.  93  ; 
25  L.  T.  93. 

When  a  guest  at  an  inn  has  an  opportunity 
given  him  of  securing  valuables  in  his  possession, 
by  giving  them  over  to  the  custody  ox  the  inn- 
keeper or  otherwise,  and  neglects  such  oppor- 
tunity : — Held,  that  his  conduct  amounts  to  such 
negligence  as  to  deprive  him  of  his  right  to  re- 
cover against  the  innkeeper,  in  case  of  such 
valuables  being  lost  or  stolen.  Jozies  v.  Jackson, 
29  L.  T.  399. 


Display  of  Wares  by  Chiest.J^If  there 


has  been  negligence  on  the  part  of  the  guest,  the 
innkeeperwill  not  be  liable.  Burgess  v.  Clements, 
4  M.  &  S.  306  ;  Holt,  211,  n. ;  1  Stark.  251,  n. 

An  innkeeper  is  not  answerable  for  the  goods 
of  his  guest,  which  are  lost  through  the  negligence 
of  the  guest,  out  of  a  private  room  in  the  inn 
chosen  by  the  guest  for  the  purpose  of  exhibiting 
to  his  customers  his  goods  for  sale,  the  use  of 
which  room  was  granted  by  the  innkeeper,  who 
at  the  same  time  told  the  guest  that  there  was  a 
key,  and  that  he  might  lock  the  door,  which  he 
neglected  to  do.    lb. 

If  a  guest  at  an  inn  deposits  his  goods  in  a 
room  whfch  he  uses  as  a  warehouse,  and  of  which 
he  has  the  exclusive  possession,  the  innkeeper  is 
not  liable  for  the  loss.  Farnworth  v.  Packwood, 
1  Stark.  249  ;  Holt,  209. 

Not  LoeUxig  Doer— What  is  snffielent 


stolen  during  the  night  from  a  table  in  the  plain- 
tiff's bedroom  while  he  and  his  wife  were  staying 
as  guests  at  the  defendant's  hotel.  There  was  a 
bolt  inside  the  door  of  the  plaintiff's  bedroom 
and  a  key  on  the  outside,  and  a  wardrobe  with 
drawers  in  the  room.  The  plaintiff  left  the  key 
on  the  outside  of  the  door,  but  he  swore  positively 
that  he  bolted  the  door  on  the  inside  when  he 
went  to  bed,  at  the  same  time  admitting  that  he 
had  said,  in  reply  to  an  observation  that  the 
door  could  not  be  unbolted  from  the  outside,  "  If 
that  is  so  I  must  have  made  a  mistake."  The 
plaintiff's  wife  had  been  wearing  valuable  jewel- 
lery in  the  hotel  during  the  evening : — Held,  that 
there  was  sufficient  evidence  of  negligence  on  the 
part  of  the  plaintiff  to  be  left  to  the  jury.  That, 
even  if  leaving  the  door  unbolted  was  not  in 
itself  sufficient  evidence,  there  were  other  cii» 
cumstances  which,  coupled  with  it,  would  be 
sufficient.  That  it  cannot  be  laid  down  as 
a  proposition  of  law  that  leaving  the  door 
unbolted  is  not  evidence  of  negligence  ;  but 
that  each  case  must  depend  upon  its  own  cir- 
cumstances. Herbert  v.  Marktcell,  46  L.  T.  649  ; 
46  J.  P.  368.  Affirmed  in  C.  A.,  W.  N.  1882, 
112. 

There  is  no  obligation  on  the  part  of  the  guest 
at  an  inn  to  lock  or  fasten  the  door  of  the  room 
in  which  he  sleeps ;  and  the  omission  to  do  so 
does  not  discharge  the  innkeeper  from  his  liability 
to  answer  for  goods  of  the  guest  stolen  from  the 
room  in  which  he  slept.  Mitchell  v.  Woods,  16 
L.  T.  676. 

An  innkeeper  is  liable  for  the  value  of  pro- 
perty of  his  guest  lost  whilst  in  his  house,  unless 
caused  by  the  negligence  of  the  guest.  Morgan 
V.  Bavey,  6  H.  &  N.  265  ;  30  L.  J.,  Ex.  131  ;  3 
L.  T.  784  ;  9  W.  R.  376 ;  8,,  C,  at  nisi  prius,  2  F. 
&  F.  283. 

The  omission  of  a  guest  to  leave  valuable 
articles  with  an  innkeeper,  or  to  fasten  his  door 
on  retiring  to  rest,  is  not  necessarily  such  negli- 
gence as  disentitles  him  to  recover.    lb. 

An  action  is  maintainable  against  the  executors 
of  the  innkeeper,  if  brought  within  the  time 
Umited  by  3  &  4  Will.  4,  c.  42,  s.  2.     lb. 

An  innkeeper,  though  guilty  of  no  negli- 
gence, but  even  diligent,  is  liable  for  the  loss  or 
injury  of  the  goods  of  his  guest  not  arising  from 
the  negligence  of  the  guest,  the  act  of  Qod,  or  the 
Queen's  enemies.    lb. 

When  property  has  been  stolen  from  a  guest 
in  an  inn,  the  innkeeper  is  liable  unless  the  guest 
has  contributed,  by  his  own  negligence,  to  the 
loss ;  but  not  locking  his  door  is  not  such  negli- 
gence. Filipoicski  V.  Merry tocat her,  2  F.  &  F, 
285. 


Direetion  to  Jury.] — If  the  jury  finds  that 


Eridenee  of  Negligenee  to  leave  to  the  Jury.] — 
The  plaintiff  brought  an  action  against  the  de- 
fendant to  recover  the  value  of  property,  con- 
sisting of  jewellery  worth  VJL  10«.,  which  was 


the  guest  was  guilty  of  gross  negligence,  the  inn- 
keeper is  relieved  from  his  liability.  Armistead 
V.  Wilde  ov  White,  17  Q.  B.261 ;  20  L.  J.,  Q.  B. 
524;  15  Jur.lOlO. 

Where  a  guest  had,  on  the  evening  of  the  night 
in  which  the  theft  was  committed,  and  on  several 
previous  occasions,  opened  his  driving-box,  and 
counted  the  bank  notes  kept  in  it,  in  the  pre- 
sence of  persons  in  the  commercial  room,  and 
the  box  was  so  insecurely  fastened  that  it  might 
be  opened  without  a  key  : — Held,  that  the  jury 
was  warranted  in  finding  the  guest  guilty  of 
gross  negligence  ;  though  it  was  the  custom  of 
travellers  to  leave  their  driving-boxes  in  the 
commercial  room  during  the  night.    lb. 
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Where  the  goods  of  a  guest  at  an  inn  are  lost 
the  innkeeper  is  liable  as  for  breach  of  duty, 
unless  the  negligence  of  the  guest  occasions 
the  loss  in  such  a  way  as  that  the  loss  would 
not  have  happened  if  the  guest  had  used  the 
ordinary  care  that  a  prudent  man  may  be 
reasonably  expected  to  have  taken  under  the 
circumstances.  Cashill  v.  Wright,  6  El.  &  Bl. 
891  ;  2  Jur.,  N.  S.  1072. 

Where  there  is  such  negligence  the  innkeeper 
is  not  responsible.    lb. 

Therefore  where  an  innkeeper  set  up  such 
negligence  in  answer  to  an  action  by  the  owner 
for  the  loss  of  goods,  and  the  judge  told  the  jury 
that  the  innkeeper  was  responsible,  unless  there 
had  been  gross  negligence  on  the  part  of  the 
owner,  but  did  not  explain  what  would  con- 
stitute gross  negligence  : — Held,  a  misdirection, 
inasmuch  as  the  jury  might  have  understood  that 
the  owner  was  entitled  to  recover  unless  there 
had  been  an  absence  on  his  part  of  even  the 
loosest  degree  of  care.    lb. 


Ooods,  where  placed.] — An  innkeeper  is 


liable  for  the  loss  of  a  parcel  left  in  the  lobby  or 
hall  of  the  inn.   Candy  v.  Spencer,  3  F.  &  F.  306. 

An  admission  by  an  innkeeper  that  he  left 
money  intrusted  to  him  for  the  purpose  of  taking 
up  a  bill,  in  his  cash-box  in  his  tap-room,  where 
it  was  lost,  together  with  a  much  larger  sum  of 
his  own,  is  evidence  of  gross  negligence  to  go  to 
a  jury.    Doorman  v.  Jenkins,  4  N.  &  M.  170. 

If  a  guest  at  an  inn  directs  valuable  goods  to 
be  placed  in  the  public  room,  and  if  the  inn- 
keeper does  not  require  them  to  be  removed  to  a 
safer  place,  he  is  liable  as  an  insurer,  in  the  event 
of  the  goods  being  stolen.  Michmvnd  v.  Smith, 
2M.  &R.  235;  8  B.  &  C.  9. 

BefUal  to  take  in.] — If  an  innkeeper  refuses 
to  take  charge  of  goods  till  a  future  day,  because 
his  house  is  full  of  parcels,  still  ho  is  liable  to 
make  good  the  loss,  if  the  owner  stops  as  a  guest, 
and  the  goods  are  stolen  during  his  stay.  JBen- 
nett  v.  Mellor,  5  T.  R.  273. 

Liability  for  Money.] — An  innkeeper  is  respon- 
sible for  money  belonging  to  his  guest.  Xent  v. 
ShucJtard,  2  B.  &  Ad,  803. 


Tor  Carriage.] — A.,  on  a  fair-day,  coming 


D.  &  M.  348  ;  5  Q.  B.  164  ;  13  L.  J.,  Q.  B.  33  ;  7 
Jur.  1037. 


Belationship  of  Innkeeper  and  Guest] — 


to  an  inn  kept  by  B.,  with  a  horse  and  gig,  ordered 
the  horse  to  be  put  into  the  stable,  but  giving  no 
special  direction  as  to  the  gig.  The  horse  was 
put  into  the  stable,  and  the  gig  was  placed  with 
other  carriages  in  the  public  highway,  near  the 
house,  where  it  was  the  practice  of  B.  to  put 
carriages  on  fair-days.  The  gig  was  stolen  : — 
Held,  that  B.  was  answerable  for  the  loss.  Jones 
V.  Tyler,  3  N.  &  M.  676  ;  1  A.  &  E.  622. 

When  a  guest  arrives  at  an  inn  with  a  horse 
and  gig,  and  gives  direction  to  the  ostler  to  take 
his  horse  in,  but  says  nothing  about  the  gig,  a 
promise  to  take  the  gig  into  the  inn  may  be  im- 
plied,   lb. 

For  Horses — Evidence  of  Negligence.] 


— The  horse  of  a  guest,  at  an  inn,  was  stabled 
with  another  horse,  and  kicked  and  injured  by 
it : — Held,  that  though  these  facts  raised  a  pre- 
sumption of  negligence  against  the  innkeeper,  he 
might  defend  himself  by  shewing  that  due  care 
had  been  used,  for  that  he  was  not  liable  without 
negligence.     Datotton  v,  Chavincy  or  Cftolviley, 


By  an  arrangement  between  an  innkeeper  and 
her  ostler,  he  had  the  profit  of  the  stables,  paying 
no  rent,  but  providing  hay,  com,  &c.,  and  supply- 
ing not  only  the  guests  in  the  inn,  but  residents 
in  the  town,  whose  horses  he  was  allowed  to  take 
care  of.  D.,  who  had  no  knowledge  of  this 
arrangement,  arrived  at  the  inn  with  his  horse 
and  gig,  which  were  taken  to  the  stable,  and  he 
became  a  guest.  He  subsequently  left,  saying 
that  he  should  not  be  back  till  the  following 
Monday,  and  requested  that  his  horse  should  be 
attended  to.  He  did  not  return  for  a  fortnight, 
and  in  the  meantime  the  ostler  (for  the  purpose, 
as  he  said,  of  exercising  the  horse)  drove  it  out, 
when  it  took  fright  at  a  locomotive  steam-engine, 
and'was  injured  : — Held,  that  the  relation  of  inn- 
keeper and  guest  subsisted  between  the  parties, 
and  consequently  the  former  was  liable  for  the 
injury  done  to  the  horse.  Day  v.  Batlier,  2  H. 
&  C.  14  ;  32  L.  J.,  Ex.  171;  9  Jur.,  N.  S,  440  ;  8 
L.  T.  205;  11  W.  R.  575. 

A  person  who  takes  in  horses  to  agist  does  not, 
like  an  innkeeper,  insure  their  safety  ;  he  is  an- 
swerable only  in  case  of  negligence.  Broadwater 
V.  Blot,  Holt,  647. 

Notice  limiting  Liability— Contents  of.]— A 
mere  verbjil  error  in  a  copy  of  s.  1  of  the  Inn- 
keepers Liability  Act,  1860  (26  &  27  Vict.  c.  41), 
exhibited  for  the  purpose  of  limiting  an  inn- 
keeper's liability,  will  not  vitiate  the  notice  so  as 
to  make  it  ineffectual,  provided  the  notice  states 
correctly  the  provisions  of  tlie  act ;  but  the 
omission  of  a  material  portion  of  the  statute  will 
render  the  notice  ineffectual  to  protect  the  inn- 
keeper. Spice  V.  Bacon,  2  Q.  B.  D.  463;  46  L.  J., 
Q.  B.  713  ;  36  L.  T.  896  ;  25  W.  R.  840— C.  A- 

In  an  hotel  a  notice  was  exhibited  containing 
a  copy  of  the  first  section  of  the  act,  correct  in 
every  particular,  only  that  in  the  exception  the 
word  "  act "  was  accidentally  omitted  : — Held, 
that  this  was  a  material  omission,  and  that  the 
notice  was  insufficient  to  protect  the  innkeeper. 
lb, 

A  guest  at  the  inn  had  stolen  from  his  bedroom 
at  night  property  amounting  to  the  value  of 
119^.: — Held,  that  the  notice  contained  no  state- 
ment which  admitted  the  continuance  of  the 
common-law  liability  for  the  goods  or  property 
stolen,  lost  or  injured  through  the  wilful  act  of 
the  innkeeper  or  his  servant,  and  therefore  did  not 
protect  him.    lb. 

Meaning  of  "  Wilful."]— In  26  &  27  Vict. 


c.  41,  s.  1,  the  word  "  wilful "  applies  only  to  the 
following  word  **  act,"  and  not  to  the  next  follow- 
ing words,"  default  or  neglect."  Squire  v.  Wheeler, 
16  L.  T.  93. 

Liability  for  Injury  to  Guests.]— It  is  the  duty 
of  an  hotel-keeper  to  take  reasonable  care  of  the 
persons  of  his  guests,  so  that  they  are  not  injured 
by  reason  of  a  want  of  such  care  on  his  part 
whilst  they  are  in  the  hotel  as  his  guests. 
Sandys  v.  Florefice,  47  L.  J.,  C.  P.  698. 

A  statement  of  claim  alleged  that,  while  the 

Slaintiff  was  using  an  hotel,  of  which  the  defen- 
ant  was  proprietor,  as  a  guest  for  reward  to  the 
defendant,  by  his  negligence  the  ceiling  of  the 
room  in  which  the  plaintiff  then  was,  fell  upon 
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and  injured  him  :— Held,  that  sach  statement 
safficiently  shewed  a  canse  of  action.    Ih, 

For  Washing  Linen.]— The  master  of  an 


hotel  is  not  liable  to  pay  for  the  washing  of  the 
linen  of  his  gaests  at  his  house.  Callard  v.  White, 
1  Stark.  171. 


2.  LlEK. 

What  ii  an  Inn.] — A  person  keeping  a  house 
of  public  entertainment  in  London,  where  pro- 
visions and  bedfl  are  furnished  for  all  persons 
applying  for  and  paying  for  the  same,  but  which 
was  merely  termed  a  tavern  and  coffee-house,  and 
not  frequented  by  stage-coaches  or  waggons,  and 
had  no  stables  attached  to  it,  is  to  be  considered 
an  innkeeper,  subject  to  the  privileges  and 
liabilities  of  such  persons  ;  and  therefore  he  has 
a  lien  on  the  goods  of  his  guests  for  the  payment 
of  his  bill.     Thompson  v.  Lary,  3  B.  &  A.  283. 

No  Lien  on  Person.] — An  innkeeper,  although 
he  has  a  lien  on  the  goods,  has  none  on  the 
person  of  his  guest,  and  cannot  therefore  detain 
him  for  any  reckoning  due  ;  still  less  has  he  any 
right  to  take  any  of  his  clothes  off  his  person 
as  a  security  for  the  same.  Sunholf  v.  AJford, 
3  M.  &  W.  248  ;  1  H.  &  H.  13  ;  2  Jur.  110. 

Hot  limited  to  Things  which  he  is  bonnd  to 
BeceiTO.] — An  innkeeper's  lien  extends  to  aJl 
the  goods  which  he  has  actually  received  with  a 
guest  whether  the  property  of  the  guest  or  not, 
and  is  not  limited  to  such  things  as  he  was  bound 
to  receive  with  the  guest.  Threfall  or  Thelfall 
V.  Berwick  or  Borwick,  10  L.  R.,  Q.  B.  210  ;  44 
L.  J.,  Q.  B.  87  ;  32  L.  T.  32  ;  23  W.  R.  312— Ex. 
Ch.  Aflarming  7  L.  R.,  Q.  B.  711;  41  L.  J.,  Q.  B. 
266  ;  26  L.  T.  794  ;  20  W.  R.  1032. 

Piano.]-— A  person  went  to  an  inn  and 

stayed  there  with  his  family  for  some  time ;  he 
took  with  him  to  the  inn  a  piano  as  his  own 
which  he  had  hired.  A.  having  left  the  inn  in 
debt  to  the  innkeeper,  he  claimed  as  against  the 
owner  of  the  piano  to  detain  the  piano  by 
virtue  of  his  lien  as  innkeeper: — Held,  that, 
whether  he  as  innkeeper  was  bound  to  take  in 
the  piano  or  not,  having  done  so  he  had  a  lien 
upon  it.    lb. 

But  where  B.  lent  a  pianoforte  to  a  professional 
pianist  whilst  staying  as  a  guest  at  an  inn,  the 
innkeeper  well  knowing  that  the  pianoforte  was 
the  property  of  B.:— Held,  that  the  innkeeper 
had  no  lien  on  the  pianoforte  for  a  bill  due  from 
his  guest.  Broadwood  v.  Granara,  10  Ex.  417  ; 
24  L.  J.,  Ex.  1 ;  1  Jur.,  N.  S.  19. 


On  Property  of  Third  Persons.] — Goods 

brought  by  a  guest  to  an  inn  are  subject  to  the 
innkeeper's  lien,  though  they  may  turn  out  to  be 
the  property  of  a  thiiS  party,  provided  they  are 
such  as  a  person  might  ordinarily  travel  with. 
Snead  v.  WatMnt,  1  C.  B.,  N.  S.  267  ;  26  L.  J., 
C.  P.  57. 

A.,  who  had  formerly  been  clerk  to  the  plain- 
tiff, an  attorney,  was  subpoenaed  as  a  witness  in 
an  action  brought  by  his  employer  to  recover  the 
amount  of  a  bill  of  costs.  A.  put  up  at  a  public- 
house  of  entertainment  at  Westminster,  kept  by 
the  defendant,  bringing  with  him  a  bag  con- 
taining, amongst  other  things,  a  letter-b<x)k  be- 
longing to  the  plaintiff.    Whilst  at  the  defen- 


dant's house  he  became  indebted  to  the  dcfen* 
dant  for  lodging  and  refreshments,  and  quitted 
without  paying  his  bill,  leaving  behind  him  the 
bag  with  the  letter-book,  which  the  defendant  re- 
fused to  deliver  up  to  the  plaintiff  on  demand, 
claiming  a  lien  for  his  bill  against  A.  : — Held, 
that  the  claim  of  lien  was  valid.    lb. 

On  Horses  and  Carriages.]— An  innkeeper  has 
no  lien  on  a  horse  placed  in  his  stable  for  the 
amount  of  its  keep,  unless  placed  there  by  a 
guest.    Binfu  v.  Piyot,  9  C.  &  P.  208. 

Where  an  innkeeper  receives  horses  and  a  car- 
riage to  stand  at  livery,  the  circumstance  of  the 
owner,  at  a  subsequent  period,  taking  occasional 
refreshment  at  the  inn,  or  sending  a  friend  to  be 
lodged  there  at  his  charge,  will  not  entitle  the 
innkeeper  to  a  lien  in  respect  of  any  part  of  his 
demand.  Smith  v.  Dearlove,  6  C.  B.  132  ;  17 
L.  J.,  C.  P.  219  ;  12  Jur.  377. 

An  innkeeper  has  a  lien  on  a  horse  for  his 
keep,  although  wrongfully  seized  under  colour  of 
a  leg^  proofing,  unless  he  knew  that  the  party 
making  the  seizure  was  a  wrongdoer  at  the  time 
it  was  made.    Johnson  v.  Hilly  3  Stark.  172. 

An  innkeeper  has  a  lien  on  a  carriage,  brought 
to  the  inn  by  a  guest,  for  its  standing  room, 
though  the  carriage  does  not  belong  to  the  guest 
himself.  TurrUl  v.  Crawley,  13  Q.  B.  197  ;  18 
L.  J.,Q.B.  155;  13  Jur.  878. 

A  man  went  to  an  inn,  with  two  racehorses  and 
a  groom,  in  the  character  of  a  giiest,  and  remained 
there  for  several  months,  taking  the  horses  out 
every  day  for  exercise  and  training,  and  being 
occasionally  absent  for  several  days  together,  at 
races  in  different  parts  of  the  country,  but  always 
with  the  intention  of  returning  tg  the  inn  : — 
Held,  that,  in  the  absence  of  evidence  of  any 
alteration  in  the  relation  of  the  parties,  that  of 
innkeeper  and  guest  must  be  presumed  to  con- 
tinue ;  and  that  the  occasional  absences  did  not 
destroy  the  innkeeper's  lien  upon  the  horses  for 
his  bill.  Aliens.  Sntith,  12  C.  B.,  N.  8.  638  ;  31 
L.  J.,  C.  P.  306 ;  9  Jur.,  N.  S.  230 ;  6  L.  T.  459  ; 
10  W.  R.  646.  Aflarmed  on  appeal,  9  Jur.,  N.  S. 
1284  ;  11  W.  R.  440— Ex.  Ch. 

Held,  also,  that  the  fact  of  the  innkeeper's 
having  claimed  a  lien  for  the  whole  time,  when 
in  truth  he  was  entitled  for  a  part  of  it  only,  was 
not  such  an  excess  of  claim  as  to  dispense  with  a 
tender  of  that  which  was  really  due.    lb. 

For  Money  Lent.]— The  landlord  of  an  inn  has 
a  lien  on  the  goods  of  a  guest  for  board  and 
lodging,  and  wine  supplied  to  such  guest's  order, 
whatever  may  be  the  amount,  provided  the  guest 
is  possessed  of  his  reason,  and  not  an  infant. 
Therefore  the  sheriff,  under  a  fiu  fa.  against  the 
guest,  can  only  take  the  guest's  goods,  subject  to 
the  lien  of  the  landlord  for  such  his  bill,  and  not 
merely  subject  to  a  lien  for  a  reasonable  quantity 
of  wines,  &c.,  only.  The  landlord  of  an  inn  has 
a  lien  for  money  lent  to  his  guest,  if  it  was  agreed 
between  them  at  the  time  of  the  loans  that  the 
guest's  goods  should  be  a  security  for  the  sums 
lent.     Proctor  v.  Nicholson,  7  C.  &  P.  67. 

Extends  to  all  Goods,  fte.,  of  Guest]— The 
lien  of  an  innkeeper  is  general,  and  extends  to 
all  goods  and  chattels  belonging  to  his  guest ; 
and  therefore  a  chattel,  although  deposited  with 
the  innkeeper  and  placed  by  him  apart  from  the 
personal  goods  of  the  guest,  may  be  detained  by 
him  on  account  of  money  owing  to  him  for  the 
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lodging,  food,  and  entertainment  of  the  guest. 
MtUlhier  v.  Florence,  3  Q.  B.  D.  484  ;  47  L.  J., 
Q.  B,  700  ;  38  L.  T.  167  ;  26  W.  R.  386— G.  A. 

Waiver.] — The  lien  of  an  innkeeper  over  a 
chattel  belonging  to  a  guest  is  waived,  if  in  order 
to  reimburse  himself  he  sells  it,  unless  under  the 
Innkeepers  Act,  1878,  and  this  rule  holds  good 
even  although  the  retention  of  the  chattel  is  at- 
tended with  expense.    lb. 

An  innkeeper  who  accepts  security  from  his 
guest  for  the  payment  of  hotel  charges  does  not 
waive  his  lien  at  common  law  upon  the  goods  of 
the  guest  for  the  amount  of  sucn  charges  unless 
there  is  something  in  the  nature  of  the  security, 
or  in  the  circumstances  under  which  it  was  taken, 
which  is  inconsistent  with  the  existence  or  con- 
tinuance of  the  lien  and  therefore  destructive  of 
it.  Anaus  v.  McLachlaUy  23  Ch.  D.  330 :  62 
L.  J.,  Ch.  687  ;  48  L.  T.  863  ;  31  W.  R.  641. 

What  Care  Neoe«»ary.]— An  innkeeper  retain- 
ing the  goods  of  his  guest  by  virtue  of  such  lien  is 
not  bound  to  use  greater  care  as  to  their  cus- 
tody than  he  uses  as  to  his  owii  goods  of  a  similar 
description.  Observations  on  Cowell  v.  Simp- 
son (16  Ves.  275).    lb. 


3.  Action  fob  Bill. 

Tender  of  Amount.]— In  an  action  for  taking 
the  carriage  horses  which  the  plaintiff  had  hired 
of  the  defendant,  to  convey  him  from  the  defen- 
dant's inn  ;  he  pleaded  that  the  plaintiff  refused 
to  pay  his  bill  for  entertainment,  and  that  the 
defendant  did  so  to  prevent  the  removal  of  the 
plaintiff's  carriage.  To  this  plea  the  plaintiff  re- 
plied, he  tendered  the  defendant  45/.,  and  the 
defendant  rejoined,  denying  the  tender.  It  was 
proved  that  the  plaintiff  put  down  the  money, 
and  offered  it,  if  the  defendant  "  would  take  it 
in  full  of  the  bill :"— Held,  that  this  was  not  a 
valid  tender,  and  that  this  evidence  did  not  sup- 
port the  replication.  Gordon  v.  Cox,  7  C.  &  P. 
172. 

Held,  also,  that  on  these  pleadings  the  jury 
was  not  to  consider  the  reasonableness  of  the 
defendant's  bill.    lb. 


INNUENDO. 

See  DEFAMATION. 


INQUEST. 

See  CORONER. 


INQUIRY   (WRIT   OP). 

I.  When  Necessaby. 
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III.  The  Wbit. 

1.  TJie  Teste,  534. 

2.  Notice  and  Cvntinnance^  534. 

3.  Practice,  535. 
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1.    WHEN    NECESSARY. 
\^See  Order  XXXVI.  rr.  56,  57.] 


Legality.]— The  24  Geo.  2,  c.  40,  s.  12,  which 
prevents  a  person  from  recovering  for  spirits  sup- 
plied to  a  smaller  amount  than  20«.  at  a  time, 
does  not  apply  to  spirits  supplied  by  an  hotel - 
keeper  to  a  gaest  who  is  resident  in  his  hotel. 
Proctor  V.  Nicholson,  7  C.  &  P.  67. 


4.  Application  fob  Licence.— iS^-e  Intoxi- 

CATINO  LlQUOBB. 


INNS   OP   COURTS. 

Admission  to.— ^<9  Baebisteb. 


In  what  Cases.]- Where  a  plaintiff  has  ob- 
tained a  judgment  non  obstante  veredicto,  he 
may  Execute  a  writ  of  inquiry  without  leave  of 
the  court.    Shcppard  v.  Ualls,  2  D.  P.  C.  453. 

Where  a  cause  went  down  to  trial  with  seven 
issues,  as  to  two  of  which  (going  to  the  whole 
cause  of  action)  the  jury  found  a  verdict  for  the 
defendant,  and  as  to  the  other  five,  for  the 
plaintiff,  without  assessing  damages ;  and  the 
plaintiff  obtained  judgment  non  obstante  vere- 
dicto upon  the  two  issues  found  for  the  defen- 
dant ;  the  court  discharged,  with  costs,  a  rule 
obtained  by  the  plaintiff  for  issuing  a  writ  of 
inquiry  to  assess  damages,  leaving  it  to  the 
plaintiff  to  issue  such  writ  at  his  own  peril. 
Pirn  or  Price  v.  Reid,  6  M.  &  G.  1  ;  6  Scott,  N. 
R.  1011  ;  1  D.  &  L.  512  ;  12  L.  J.,  C.  P.  299. 

Where  the  jury  has  found  a  verdict  for  the 
defendant,  with  leave  given  to  the  plaintiff  to 
enter  a  verdict  for  a  sum  at  which  his  damages 
have  been  contingently  assessed  at  the  trial,  the 
court  will  not  afterwards  grant  a  new  trial  in 
order  that  there  may  be  a  fresh  assessment  of 
damages,  unless  the  plaintiff's  counsel  has  ob- 
jected to  such  contingent  assessment  at  the  trial. 
Booth  V.  Clive,  10  C.  B.  827 ;  20  L.  J.,  C.  P.  151 ; 
15  Jur.  563. 

The  court  would  not  set  aside  a  final  judgment 
by  default  in  an  action  of  debt,  by  reason  of  no 
writ  of  inquiry  having  been  executed,  unless  it 
clearly  appeared  that  the  action  was  not  for  a 
sum  certain.     Weald  v.  Brown,  2  C.  &  J.  672. 

If  issue  is  joined  on  one  of  three  pleas,  and 
judgment  is  entered  by  default  upon  two  others, 
the  plaintiff  cannot  execute  a  writ  of  inquiry  on 
those  pleas  on  which  he  has  judgment,  but  must 
award  jury  process  tam  ad  triandum  quam  ad 
inquirendum.  Dicker  v.  Adorns,  2  B.  &  P.  163. 
On  an  interlocutory  judgment,  the  court  may 
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assess  damages  with  the  assent  of  the  plaintiff, 
without  the  intervention  of  a  jury.  Omdd  v. 
Jlammersley^  4  Taunt.  148. 

If,  after  an  award  of  a  writ  of  inquiry  of 
damages,  a  final  judgment  is  given  for  a  certain 
sum  with  the  plaintiff's  assent,  it  is  no  cause  of 
error,  although  the  record  contains  no  entry  of 
any  inquisition  executed.    Ih, 

Where,  on  the  trial  pf  a  cause,  a  verdict  was 
found  on  all  the  issues  for  the  plaintiff  but  one, 
which  was  found  for  the  defendant,  and  judg- 
ment non  obstante  veredicto  subsequently  entered 
on  this  latter  plea,  but  no  damages  were  assessed 
on  the  issues  found  for  the  plaintiff,  the  court 
refused  to  award  a  venire  de  novo  or  a  writ  of 
inquiry  to  assess  the  damages  on  those  issues. 
Carruthers  v.  Wegt,  12  Jur.  980. 

A  venire  was  awarded  to  try  issues  in  fact,  and 
to  assess  damages  on  a  demurrer,  and  the  jury 
found  the  issues  for  the  defendant,  but  did  not 
assess  any  damages  on  the  judgment  on  demurrer ; 
and  final  judgment  was  given  to  the  defendant, 
with  costs,  but  no  judgment  wns  entered  on  the 
record  for  the  plaintiff  on  the  idemurrcr : — Held, 
that  the  neglect  to  assess  damages  for  the  plain- 
tiff on  the  demurrer  was  not  ground  of  error,  as 
the  first  issue  was  found  for  the  defendant. 
Gregory  v.  BrumwicU  (J>ulte),  3  C.  B.  481  ;  IC 
L.  J.,  C.  P.  35— Ex.  Ch. 

A  declaration  contained  three  breaches  for 
arrears  of  sleeping  rent  due  upon  a  mining  lease, 
for  not  keeping  the  mine  in  repair,  and  for  not 
properly  working  the  mine.  The  defendant  suf- 
fered judgment  by  default,  and  upon  the  execu- 
tion of  a  writ  of  inquiry,  the  jury  gave  the 
plaintiff  60/.  damages  on  the  first  breach,  but 
refused  to  find  any  damages  on  the  second  and 
third  breaches  : — Held,  that  the  plaintiff  was, 
nevertheless,  entitled  to  the  expenses  of  witnesses 
called  to  prove  those  breaches,  whom  the  master 
hi  the  exercise  of  his  discretion  thought  material 
and  necessary,  the  plaintiff  being  entitled  as 
matter  of  law  to  nominal  damages  on  those 
breaches.    Bod9  v.  Beam,  15  C.  B.,  N.  S.  621. 


II.    REFERENCE   TO   MASTER. 

In  what  Cases.] — Before  the  pl-ovision  con- 
tained in  15  &  16  Vict.  c.  76,  s.  92,  which 
abolished  rules  to  compute,  the  court  refused  to 
refer  it  to  the  master  to  compute  principal  and 
interest  on  a  covenant  to  pay  over  to  the  plain- 
tiff the  first  fruits  or  proceeds  which  should  be 
realized,  and  be  at  the  disposition  of  defendant, 
under  a  writ  of  sequestrari  facias.  Smith  v. 
IVesbitt,  2  C.  B.  288 ;  3  D.  &  L.  420  ;  16  L.  J., 
C.  P.  31. 

A  defendant  having  suffered  judgment  by  de- 
fault in.  an  action  on  a  foreign  judgment,  the 
court  would  not  refer  it  to  the  master  to  see  what 
was  due,  and  give  the  plaintiff  leave  to  enter  up 
final  judgment  for  sucn  sum  without  executing 
a  writ  of  inquiry.  Mestin  v.  Masjtarecne  (Lord). 
4  T.  R.  493. 

In  an  action  upon  a  deed,  whereby  the  plain- 
tiffs covenanted  to  indemnify  the  Bank  of 
England  against  advances  to  L.  and  B.  on  bills 
of  exchange  to  the  amount  of  100,000/.,  and  the 
defendant  and  others  agreed  to  sub-indemnify 
the  plaintifb  to  the  same  amount  in  certain 
aliquot  proportions,  of  which  the  defendant's 
proportion  was  5,000/. ;  and  the  plaintiff  alleged 
that  they  had  been  obliged  to  pay  the  whole 


100,000/.  to  the  bank,  and  demanded  of  the  de- 
fendant his  proportion  of  5,000/.;  in  which 
action  the  plaintiffs  had  judgment  upon  de- 
murrer; the  court  refused  to  refer  it  to  the 
master  to  compute  the  principal  and  interest  du6 
on  the  deed  ;  considering  that  it  was  not  a  mere 
question  of  computation  of  principal  and  interest, 
but  that  it  was  open  to  the  defendant,  before  the 
sheriff's  jury,  to  enter  into  questions  of  collateral 
satisfaction  of  the  plaintiffs'  demand  from  secu- 
rities and  effects  of  L.  and  B.,  the  principals,  in 
their  hands.    Benlson  v.  Mair.  14  Last,  622. 

A  reference  to  the  master  was  made  to  com- 
pute what  was  due  in  an  action  on  a  covenant 
for  non-payment  of  rent.  Byron  v.  Johjuonj  8 
T.  R.  410  ;  S.  P.,  Board  v.  Bnnt,  3  Jur.  24. 

But  in  an  action  upon  an  indenture  of  lease, 
the  breaches  assigned  being  the  non-payment  of 
rent  and  of  land-tax,  the  court  refused  a  rule  to 
compute.  Morris  v.  Thompson^  4  Scott.  295  ;  1 
Jui».  71. 

The  court  referred  it  -to  the  master  to  compute 
what  was  due  for  principal  and  interest  on  a 
mortgage.    Bert  hen  v.  Street^  8  T.  R.  326. 

The  amount  due  on  a  judgment,  deducting 
payments  made  and  proved  at  the  trial  or  the 
amount  due  for  costs  on  a  contract  to  pay  costs 
of  suing,  is  a  matter  of  calculation,  which  may 
be  referred  to  the  master,  under  the  15  &  16  Vict, 
c.  76,  s.  94.  National  Assurance  Company  v. 
Best,  27  L.  J.,  Ex.  19.    . 

Interfering  with  Finding  of  Master.]— Where 
the  parties  agree  to  withdraw  the  case  from  the 
jury,  and  to  submit  it  to  the  master  under  a 
judge's  order,  the  master  sits  as  an  arbitrator 
appointed  by  the  i)arties,  and  the  court  will  not 
interfere  with  his  finding  as  to  the  facts.  Fisher 
V.  Pyne,  1  M.  &  G.  265. 


III.    THE  WRIT, 
1.  The  Teste. 

A  writ  of  inquiry  may  be  tested  in  Vacation. 
Collett  V.  Curling,  5  D.  &  L.  606  ;  12  Jur.  854. 

The  teste  of  a  writ  of  inquiry  may  be  amended 
by  the  award  on  the  roll.  Johnson  v.  TintlmtHj 
4  East,  173. 

2.  Notice  and  Continuance. 

Service  of  Notioe.]— It  is  not  sufficient  to 
serve  a  notice  of  inquiry  on  the  defendant  per- 
sonally ;  it  should  be  upon  his  attorney.  Brookes 
V.  TUl,  2  Y.  &  J.  276. 

Notice  of  a  writ  of  inquiry  was  allowed  to  be 
served  by  sticking  it  up  in  the  office,  and  leaving 
it  at  the  defendant's  last  place  of  abode,  though 
neither  the  process  nor  notice  of  declaration  had 
been  personally  served.  Watson,  v.  Belcroix,  2 
C.  &  M.  425  ;  2  D.  P.  C.  396  ;  4  Tyr.  266. 

In  an  action  by  a  public  officer  of  a  banking 
company  for  the  balance  of  an  account,  the 
court  allowed  notice  of  executing  a  writ  of 
inquiry  to  be  served  at  the  last  place  of  abode  of 
the  defendant,  and  by  sticking  up  in  the  master's 
office,  in  Michaelmas  Term,  1841,  interlocutory 
judgment  for  want  of  a  plea  having  been  signed 
on  the  11th  January,  1839,  and  it  being  sworn 
that  the  defendant  had  gone  to  South  Australia, 
in  March,  1839,  to  evade  payment  of  his  debts. 
Probin  V.  Loeockj  1  D.,  N.  S.  197. 
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Irrdgolar  Votloe.] — ^A  defendant,  to  whom  an 
irregular  notice  of  inquiry  is  given,  ought  to 
return  it  forthwith,  and  state  what  objection  he 
has  to  it.  SteveM  v.  Pell,  2  C.  &  M.  421 ;  2  D. 
P.  C.  355  ;  4  Tyr.  267. 

Length  of  Notice.  ]^Where  a  defendant  is 
under  terms  to  take  short  notice  of  trial,  he  is 
not  bound  to  take  short  notice  of  inquiry.    lb. 

Of  Contmnanoe.]-— If  notice  of  a  writ  of  in- 
quiry, to  be  executed  at  a  particular  hour  and 
place,  is  continued,  the  notice  of  continuance 
need  not  express  anj^  hour  or  place.  Jonez  v. 
Ch^ne,  1  B.  &  P.  363. 

Time.] — On  notice  to  execute  a  writ  of  inquiry 
at  a  certain  hour,  the  party  is  not  tied  down  to 
the  exact  time  fixed  by  the  notice.  Williams  v. 
FrUh,  1  Doug.  198  ;  Lofft,  193. 

Notice  of  executing  a  writ  of  inquiry  on 
"  Tuesday,  the  14th  of  January  instant,"  when 
the  14th  of  January  fell  on  a  Thursday,  and  on 
which  day  the  writ  of  inquiry  was  executed ; 
the  court  refused  to  set  aside  the  execution  of 
the  writ  of  inquiry  for  this  irregularity,  but  re- 
jected "Tuesday"  as  surplusage,  it  appearing 
that  the  defendant  was  not  misled  thereby. 
Batten  v.  Harrison,  3  B.  &  P.  1 ;  S,  P.,  Eldm 
V.  Haig,  1  Chit.  11. 

• 

3.  Practice. 

Before  whom  taken.] — An  inquisition  taken 
before  two  under-sheriffs  extraordinary  was  set 
aside,  because  the  high  sheriff  can  appoint  no 
more  than  one  under-sheriff  extraordinary. 
Denny  v.  Trapwell,  2  Wils,  378. 
.  In  an  action  on  an  administration  bond,  judg- 
ment by  default  having  been  suffered,  and 
breaches  assigned,  under  8  &  9  Will.  3,  c.  11,  s.  8, 
the  court  allowed  a  writ  of  inquiry  to  be  executed 
before  the  chief  justice,  notwithstanding  3  &  4 
Will.  4,  c.  44,  s.  16,  but  only  granted  a  rule  nisi 
in  the  first  instance.  Canterbury  (^ArchMsliop) 
V.  BurliJtgton,  1  D.,  N.  S.  285. 

Trial.] — A  cause  coming  down  for  trial  on 
writ  of  inquiry  may  be  tri^,  though  it  has  not 
been  entered.     Crisp  v.  Cordery,  2  F.  &  F.  864. . 

Irregular  Notice  Cured.] — An  irregular  notice 
of  executing  a  writ  of  inquiry  is  cured  by  the 
defendant's  lying  by,  and  allowing  the  writ  of 
inquiry  to  be  completed.  Viner  v.  darhe,  1 
Anst.  175. 

Staying  Ezeontion.] — The  court  will  not,  at 
the  instance  of  the  sheriff,  stay  the  execution  of 
a  writ  of  inquiry,  on  a  judgment  by  default  in 
an  action  for  a  libel,  on  the  ground  that  the 
House  of  Commons  has  voted  the  libel  to  be  a 
privileged  publication,  and  that  all  persons  con- 
cerned in  bringing  any  action  in  respect  of  such 
publication  are  guilty  of  a  breach  of  the  privi- 
leges of  that  house.  StocMale  v,  Hansard,  8 
D.  P.  C.  148. 

Counsel.] — It  is  suflicient  notice  of  a  plaintiff's 
intention  to  appear  before  the  sheriff  on  the 
execution  of  a  writ  of  inquiry  by  counsel,  that 
the  plaintiff's  attorney  informs  the  attorney  for 
the  defendant  of  such  intention.  Elliot  v.  Xsick" 
lin,  6  Price,  641. 


Where  no  intimation  has  been  given  of  an  in- 
tention on  the  part  of  a  plaintiff  to  appear  by 
counsel  on  an  inquisition  of  damages,  the  defen- 
dant should  apply  to  the  sheriff  to  put  off  the 
execution  of  the  writ  of  inquiry.    lb. 

Special  Jury.] — Where  it  appears  that  a  com- 
mon jury  is  improper  to  assess  damages  on  a  writ 
of  inquiry  before  the  sheriff,  the  court  will  direct 
the  sheriff  to  summon  a  jury  to  be  taken  from 
the  special  jury  book.  Price  v.  Williams,  5  D. 
P.  C.  160. 

Amendment.] — The  teste  of  the  writ  may  be 
amended^    Johnson  v.  TotUmin,  4  East,  173. 

The  return  may  also  be  amended  by  the  award, 
even  after  the  inquisition  of  danlages  has  been 
taken,  and  consequently  a  defect  in  the  return 
does  not  vitiate  the  proceedings  or  affect  the 
jurisdiction  of  the  sheriff.  Pijjpet  v.  Hearn,  1 
D.  &  R.  266  ;  6  B.  &  A.  634. 

Where  in  an  action  for  treble  value  of  tithes, 
the  declaration  contained  a  count  for  treble 
value,  and  counts  for  tithes  bargained  and  sold, 
and  on  an  account  stated ;  and  the  defendant 
suffered  judgment  by  default ;  and  the  jury,  on 
a  "WTit  of  inquiry,  assessed  the  damages  at 
17/.  4«.  9^.  on  the  first  count  for  the  treble  value, 
and  9Z.  for  the  single  value  on  the  other  counts, 
but  omitted  to  find  costs  :  the  court  ordered  the 
return  of  the  inquisition  to  be  amended  by  the 
insertion  of  nominal  damages  as  to  the  last 
counts,  on  which  costs  de  incrcmento  might  be 
added.  Bale  v.  Hodgetts,  7  Moore,  602  ;  1  Bing. 
182. 

Oath — By  whom  AdminlBtered.] — In  execut- 
ing an  inquiry,  the  under-sheriff,  and  not  his 
deputy^  should  administer  the  oath  to  the  jury. 
Rex  V.  Farra7it,  1  Chit.  745  ;  S.  C,  nom.  Rex  v. 
Farrand,  3  B.  &  A.  260. 

Verdict — On  what  Counts.]  —  Where  some 
counts  are  good,  and  some  bad,  upon  the  execu- 
tion of  a  writ  of  inquiry,  the  plaintiff  may  apply 
his  evidence  to,  and  take  a  verdict  only  on  such 
as  are  good.     Symons  v.  Parminter,  1  Wils.  190. 

And  if  by  mistake  he  takes  a  verdict  on  bad 
counts,  he  may  set  aside  the  proceedings  himself, 
before  final  judgment.  Mitchell  v.  Milbank,  6 
T.  K.  199. 

Setting  aside.] — It  is  not  necessary  that  a 
rule  to  set  aside  a  writ  of  inquiry  should  be 
drawn  up  on  reading  the  under-sheriff's  noles. 
Stephens  v.  Pell,  2  C.  &  M.  710  ;  2  D.  P.  C.  629. 

No  aflidavit  of  merits  is  required  where  the 
execution  of  a  writ  of  inquiry  is  set  aside,  on  the 
ground  of  irregularity  in  not  giving  notice  of  the 
Inquiry.     Williams  v.  Williams,  4  Tyr.  368. 

Quaere,  whether  a  bill  of  exceptions  lies  for 
misdirection  on  the  execution  of  a  writ  of  in- 
quiry.   Price  V.  Green,  16  M.  &  W.  346. 

Where,  on  the  execution  of  a  writ  of  inquiry 
in  an  action  for  slander,  the  jury  is  incorrectly 
informed  by  the  under-sheriff,  that  any  amount 
of  damages  will  cany  costs,  and  they  find  for 
less  than  40«.,  that  is  no  ground  for  a  new  writ 
of  inquiry,  or  for  increasing  the  amount  of  the 
verdict.  Grater  v.  Collard,  7  D.  P.  C.  503  ;  1 
W.,  W.  &  H.  294  ;  2  Jur.  568. 

The  court  will  not  grant  a  rule  for  setting 
aside  an  inquisition  after  judgment  by  default, 
on  the  ground  that  the  under-sheriff  directed  the 
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jury  to  consider  the  poverty  of  the  defendant,  in 
mitigation  of  damages.    Kingston  y.  Haychurch^ 

1  Chit.  644. 

The  court  set  aside  an  inquisition  taken  on  a 
writ  of  inquiry,  because  some  of  the  jury  were 
debtors  in  prison,  and  taken  out  of  custody  for 
the  purpose  of  attending.  Stainton  v.  Beaale^  4 
T.  R.  473. 

A  judgment  upon  a  writ  of  inquiry  was  set 
aside  because  the  jury  was  returned  by  the  attor- 
ney for  the  plaintiff.  JBaylis  v.  Liwas.  Cowp. 
112. 

More  DamjagM  than  Claimed.] — Though  the 
jury  on  a  writ  of  inquiry  assesses  more  damages 
than  are  laid  in  the  declaration,  yet  if  judprmciit 
U  entered  accordingly,  it  is  error.  C/iev.-ley  v. 
JfarrU,  2  W,  Bl.  1300. 

* 

SxeessiTe  Damages.] — The  court  refused  to 
quash  a  writ  of  inquiry  on  account  of  excessive 
damages,  thoagh  th  j  court  acknowledged  them  to 
be  so,  from  the  peculiar  circumstances  of  the 
casj.    Bejuan  v.  JfVederickj  3  Burr.  1845. 

A  motion  to  set  aside  an  inquisition  for  exces- 
sive damages  must  be  made  on  affidavits.  Wil- 
liam V.  Beeves,  2  Chit.  218: 

After  judgment  by  default  and  writ  of  inquiry 
executed,  the  court  ordered  a  new  inquiry,  on  the 
ground  that,  as  to  part  of  the  damages  found, 
there  was  no  evidence  to  warrant  the  finding  of 
the  jury ;  the  defendant,  however,  in  order  to 
save  the  expense  of  a  second  inquiry,  paid  the 
plaintiff  the  whole  of  his  demand  : — Held,  not- 
withstanding, that  he  was  not  bound  to  pay  the 
plaintiff  the  costs  of  the  inquiry.  Porter  v. 
Cooper,  2  C,  M.  &  R.  232  ;  3  D.  P.  C.  662. 

On  motion  to  set  aside  an  inquisition  taken  on 
a  writ  of  inquiry  before  the  under-sheriff  for 
excessive  damages,  the  court  will  not  admit 
minutes  of  what  passed  before  the  under-sheriff 
to  be  read,  unless  verified  by  affidavit.  Lathhury 
v.  Brown,  10  Moore,  106. 

Where,  in  an  action  against  custom-house 
officers  for  entering  plaintiff's  house  and  search- 
ing for  run  goods,  where  they  found  none,  the 
jury  assessed  1002.  damages  on  a  writ  of  inquiry 
against  them,  though  they  did  little  or  no 
damage :  the  court  refused  to  set  aside  the  in- 
quisition.   Binoe  v.  Rawlins,  3  Wils.  16. 

Against  Two.] — If  two  sued  in  trespass  suffer 
judgment  by  default,  and  the  plaintiff  executes 
writs  of  inquiry  against  them  separately,  and 
takes  several  damages  against  them,  it  is  ir- 
regular ;  and  if  the  plaintiff  enters  up  final  judg- 
ment with  those  several  damages  against  them, 
it  is  erroneous;  but  the  court  will  permit  the 
plaintiff  to  amend  his  own  proceedings  before 
final  judgment,  on  payment  of  costs.  Mitchell  v. 
Milhank,  6  T.  B.  199. 

Too  Small  IHunages.] — Upon  the  execution  of 
a  writ  of  inquiiy,  in  an  action  for  dilapidations, 
two  surveyors  were  called  on  each  side  ;  those 
called  for  the  plaintiff  estimated  the  dilapida- 
•  tions,  the  one  at  119Z.,  the  other  at  124/. ;  those 
called  by  the  defendant  estimated  them,  the  one 
at  63/.  \os.,  the  other  at  68/. ;  the  jury  returned 
a  verdict  for  36/.  10«.  The  court  ordered  that  the 
inquisition  should  be  set  aside,  without  costs,  un- 
less the  defendant  would  consent  to  the  verdict 
being  entered  for  63/.  lbs,     WeddifUf  v.  Mason, 

2  C*  B,|  N*  S.  382. 


Bale  to  Betorn.]— Where  a  sheriff  does  not 
return  in  due  time  a  writ  of  inquiry,  the  court 
will  compel  him  by  rule  so  to  do.  Stookdale  v. 
Mansard,  8  D.  P.  C.  296  ;  3  Jur.  1174. 

Ezeciition.l — A  writ  of  inquiry  having  been 
executed,  and  a  defendant  taken  in  execution  in 
vacation  under  1  &  2  Will.  4,  c.  7,s.  1,  the  plain- 
tifi^*s  attorney  should  file  the  inquisition  and  sub- 
sequent proceedings,  or  suffer  tl^m  to  be  copied, 
in  order  to  give  the  defendant  an  opportunity  of 
inspecting  them,  in  order  to  see  whether  any 
ground  exists  for  arresting  the  judgment  under 
s.  4.  Townsend  v.  Burns,  3  Tyr.  104  ;  1  C.  &  M. 
177  ;  1  D.  P.  C.  629. 

Costs.] — The  amount  of  special  fees  paid  to  a 
good  jury  at  the  trial  before  the  secondary  of  the 
sheriffs  of  London  of  a  writ  of  inquiry  to  assess 
damages  may  bo  allowed  on  taxation  of  the 
plaintiff  s  costs.  Vines  v.  London,  Brighton,  and 
Smth  Coast  Riilway  Company,  5  L.  R.,  Ex.  201  ; 
39  L.  J.,  Ex.  175  ;  22  L.  T.  448 ;  18  W.  R.  814  ; 
i9.  P.,  Vickery  v.  8am>e,  5  L.  R.,  C.  P.  166  ;  39 
L.  J.,  C.  P.  169  ;  22  L.  T.  270  ;  11  W.  R.  649. 

Since  the  46th  rule  of  Hilary  Term,  il853,  the 
costs  of  a  good  jury  upon  the  execution  of  a  writ 
of  inquiry  are  allowed  on  taxation.  Wilkinson 
V.  Malin,  1  C.  &.M.  237 ;  1  D.  P.  C.  630 ;  3  Tyr. 
256. 

4.  EVIDBNOB. 

Judgment  by  Default  J-—Ajndgment  by  defaidt 
admits  the  facts  stated  on  the  record.  Green  v. 
Hearne,  3  T.  R.  301, 

Where  in  an  action  for  slander  the  defendant 
suffered  judgment  by  default,  and  on  the  execu- 
tion of  the  writ  of  in<^uiry  the  plaintiff  produced 
no  evidence,  and  the  jury  assessed  the  damages  at 
40/.: — Held,  first,  that  the  plaintiff  was  not 
bound  to  produce  any  evidence  :  and  secondly, 
that  the  jury  was  not  bound  to  give  nominal 
damages  only.  Tripp  v.  Thomas,  5  D.  &  R.  276  : 
3  B.  &  C.  427  ;   1  C.  &  P.  477. 

At  the  execution  of  a  writ  of  inquiry  after 
judgment  on  demurrer,  it  is  not  competent  to  the 
defendant  to  controvert  anything  but  the  amount 
of  the  sum  in  demand.  Be  OaiUon  v.  L  'Aigle,  1 
B.  &  P.  368. 

In  an  action  on  a  special  agreement  by  the  de- 
fendant, for  certain  considerations  to  pay  the 
plaintiff  a  particular  sum  of  money,  a  judgment 
by  default  admits  the  sum  alleged  to  be  due,  and 
the  plaintiff  is  entitled  to  a  verdict  for  that 
amount  without  any  evidence  of  damage.  King 
V.  Beak,  8  D.  P.  C.  736  ;  4  Jur.  633. 

Where  a  defendant  suffers  judgment  by  default 
in  an  inferior  court,  and  removes  the  proceedings 
into  a  superior  court,  in  which  he  pleads  to  issue, 
the  judgment  by  default  is  not  even  primA  facie 
evidence  of  the  right  of  action.  Bettings  v. 
Firby,  4  M.  &  R.  667  ;  9  B.  &  C.  762. 

In  an  action  on  a  bond  for  the  performance  of 
covenants  in  a  lease,  judgment  and  suggestion  of 
damages  to  be  assessed  on  the  writ  of  inquiry, 
the'  lease  need  not  be  proved.  Collins  v.  Byhot, 
1  Esp.  167. 

In  an  action  on  a  policy  on  a  foreign  ship, 
where  there  is  a  stipulation  that  the  policy  shall 
be  sufficient  proof  of  interest ;  if  there  is  judg- 
ment by  default,  the  plaintiff,  on  the  writ  of  in- 
quiry, need  only  prove  the  defendant's  subscrip- 
tion to  the  policy,  without  giving  any  evidence  of 
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interest.    Thelluuon  v.  FleteJier^  1  Dougl.  316  ; 

1  Bep.  73.    . 

In  an  action  for  work  and  labour,  the  defen- 
dant, on  a  judgment  "by  default,  is  at  liberty  to 
cross-examine  the  plaintive  witnesses,  who  are 
called  to  prove  the  work  done,  as  to  whether  the 
work  was  done  on  the  defendant's  retainer  or  not. 
Willianu  v.  Cooper,  3  D.  P.  C.  204. 

Upon  a  judgment  by  default  or  on  demurrer, 
the  contract  or  contracts  are  admitted  as  stated 
in  the  declaration,  and  evidence  to  contradict 
them  ought  not  to  be  admitted.  Stepliens  v.  Pell, 

2  D.  P.  C.  629. 

•Where  a  plaintiff  in  an  action  upon  a  bill  of 
exchange  has  obtained  judgment  on  demurrer  to 
a  plea,  he  may,  on  execution  of  a*writ  of  inquiry, 
recover  the  amount  of  the  bill  without  producing 
it  in  court.  Lane  v.  Mullini,  2  Q.  B.  254  ;  1  G. 
&  D.  712 ;  1  D.,  N.  S.  562  ;  5  Jur.  1084  ;  S,  P., 
Watson  V.  Glover,  12  L.  J.,  C.  P.  184  ;  7  Jur.  68. 

In  an  action  against  a  vendee  of  lands,  for  not 
paying  the  purchase-money  in  pursuance  of  a 
contract  of  sale,  the  declaration  alleged  that  he 
became  the  purchaser  '*  for  a  certain  large  sum  of 
money,  to  wit,  the  sum  of  172?. :" — QusBre, 
whether  after  judgment  by  default  on  the  execu- 
tion of  a  writ  of  inquiry,  it  was  necessary  to  pro- 
duce the  contract  for  ascertaining  the  damages ; 
or  whether  the  allegation  as  to  the  sum  was 
material,  and  must  therefore  be  considered  as 
admitted  by  the  demurrer.  Banhiiry  {Cht-ar- 
dian9)y,  RoJnnto7i,  4  Q.  B.  919  ;  D.  a^  M.  92  ;  12 
L.  J.,  Q.  B.  327.  See  Copper  v.  Bli^sh,  2  G.  &  D. 
295 ;  2  Q.  B.  915. 
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INQUISITION. 

I.  To  Assess  Compensation  fob  taking 
Lands.— &?«  Lands  Clauses  Act. 

II.  Cobonebs.— &«  Coboneb. 

III.  Op  Lunacy. — See  Lunatic. 


INSANITY. 

See  LUNATIC. 


INSOLVENCY. 

See  BANKRUPTCY. 


INSPECTION. 

I.  Of  Documents.— iSptf  Discoveby. 
II.  Of  Pbopebty.— i&«  Pbagtice. 


I.  Contbact,  544. 
II.  Policy,  546. 

III.  Re-Assubance,  647. 

IV.  Intbbbst,  549. 

V.  Risk  Insubed,  555. 

VI.  Repbesentations  and  Declabationb. 

1.  Generally,  560. 

2.  Agents  and  Referees,  566. 

VII.  Pbemiums. 

'    1.  Stipulations  as  to  Payment,  568. 

2.  Parties,  570. 

3.  Covenants  to  Pay,  574. 

4.  Receipts  by  Agents,  577. 
6.  Extra  or  Additional,  577. 

VIII.  Mobtqaoe,  Assignment  and  Sale. 

1.  Validity  generally,  578. 

2.  Notice,  584. 

3.  Right  of  Mortgagees,  586. 

4.  Giff,5S7. 
6.  Sale,  588. 

6.  Operation  of  Bankruptcy,  589. 

7.  TYustfor  Wife  and  Children,  590 

IX.  Bonuses  and  Dividends,  590. 
X.  Lost  Policies,  591. 

XI.  Valuation  of  Policies,  691. 
XII.  Actions  on  Policies,  592. 
XIII.  Recoveby  op  Intebest,  697. 

B.    AGAINST  ACCIDENT  OB    INJXTBT, 

598. 

0.    FIBE. 

I.  Contbact,  604. 

II.  Pbemiums,  605. 

III.  Intebest,  606. 

IV.  Conditions. 

1.  As  to  other  Policies,  608. 

2.  Description  of  Property,  609. 

V.  Extent  of  PboteCtion,  615. 
VI.  Assignment  of  Pbopebty  Insubed,  617. 
VII.  Assignment  op  Policy,  620. 
VIII.  Rebuilding  Pbemises,  621. 
IX.  Rights  op  Insubebs,  623. 

X.  Amount  and  Pboof  op  Claim,  624. 
XI.  ACTION  ON  Policy,  626. 

D. 


I.  Policies. 

1.  Stamping  and  Requirements, 

a.  Necessity  of  Stamp,  629. 

b.  Upon  Alteration,  680. 
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e.  Slips  and  Informal  Contracts,  682. 

d.  Particulara  required,  635. 

2.  Re-InstLrance,  636. 

3.  Orant  and  Issue  of  Policy,  638. 

4.  Alteration  and  Correct  ion,  639. 

5.  Canstructionf  641. 

6.  Batijicathn,  642. 

II.  Duration  op  Ri§k. 

1.  On  Goods, 

a.  What  Goods,  642. 
h.  On  Loading   or   Landing   Cargo, 
644. 

e.  Mode  of   Loading  and  Landing, 

646. 

d.  What  Port»  647. 

2.  On  Ship, 

a.  Extent  of  Liability,  649. 

h.  Termination  on  Mooring,  653. 

3.  On  PreigM,  ^hQ, 

III.  Natube  of  Bisk. 

1.  Perils  of  the  Sea. 

a.  Injury  consequential  on,  660. 

b.  Running  Down,  666. 

e.  Whilst  under  Repair,  667. 
d.  Ship  Missing,  667. 

•  e.  Other  Cases,  668. 
/.  Evidence  of  Loss,  668. 

2.  Restraint  and  DeteTttion,  670. 

3.  Stranding. 

a.  Operation  of  Memorandum,  673. 

b.  What  is,  673. 

4.  Barratry, 

a.  What  is,  677. 

b.  Who  can  Commit,  679. 

c.  Effect  and  Proof  of,  679. 

5.  Jettison,  680. 

6.  Mre,  681. 

7.  Capture  and  Seizure, 

a.  What  Amounts  to,  683. 

b.  Proof  of,  687. 

8.  Other  Losses,  688. 

IV.  Interest  op  Assured. 

1.  Freight,  689. 

2.  Ooods  and  Cargo,  694. 

3.  Passage-money,  702. 

4.  Expected  Profits,  702. 

6.  Ship  and  FumitUTe,  705. 

6.  Buls  and  Advances  for  Ship's  Use, 

705. 

7.  Bottom^ry  and  Respondentia,  707. 

8.  Commission,  710. 

9.  Expected  Losses,  710. 

10.  Wagering  Policies,  711. 

11.  Valued  Policies,  712, 

12.  Neutral  or  Hostile  Property,  715. 

13.  Prize,  716. 

14.  Double  Insurance,  717. 

15.  Avrement  of  Interest,  717. 

16.  Proof  of  Interest,  71S, 

V.  Warranties. 

1.  XJonstrtiction  generally,  720. 

2.  Seaworthiness, 

a.  Sufficiency  generally,  722. 

b.  On  Time  Policy,  725. 
o.  Carrying  Gh>ods,  726. 

d.  Crew,  727. 

e.  Pilot,  728. 
/.  Repairs,  729. 

g.  Tackle  and  Furniture,  729. 


h.  Lighters,  729. 
i.  Proof,  730. 

3.  Position  of  Ship,  731. 

4.  To  Sail  on  a  given  Bay,  732. 

5.  To  Sail  with  Convoy,  736. 

6.  Neutrality,  737. 

7.  Against  Confiscation,  739, 

8.  Against  Capture,  741. 

9.  As  to  Cargo,  742. 

VI.  Concealment  and    Misrepresenta- 
tion. 

1.  When  Material  generally,  743. 

2.  Knowledge  of  Agents,  748. 

3.  Known  Course  of  Proceeding,  750. 

4.  IjUelligence  at  Lloyd's,  751. 

5.  State  and   Condition  of  Ship  and 
Cargo,  753. 

6.  Tim^  of  Sailing,  756. 

7.  Ship's  Name  when  in  Banger,  757. 

8.  Port  or  Place  of  Sailing  or  Loading, 

758. 

9.  Commencement  of  Hostilities,  759. 

10.  Tsrms  of  In.surance,  760. 

11.  Proof,  760. 

VIL  Voyage. 

1.  General  Legality,  761. 

2.  Simulated  Papers,  762. 
3.'  Clearance,  763. 

4.  Beck  Cargoes,  763. 

5.  Hostile  Ports,  765. 

6.  Ports  under  Embargo,  765. 

7.  Neutral  Trading,  766. 

8.  Other  Prohibitions,  7^7 

9.  Abandonm,ent  of  Voyage,  769. 

vni.  Deviation. 

1.  Generally,  770. 

2.  Stress  of  Weather,  771. 

3.  Hostile  Ports,  771. 

4.  Restraint,  772. 

5.  Trading,  773. 

6.  Liberty  to  Touch  at  Ports,  776. 

7.  Seeking  Convoy,  779. 

8.  Cruising,  779. 

IX.  Losses. 

1.  T(?teZ  Xo«,  780.*; 

2.  6lm«^ru^?^ti76  Total  Loss,  790. 

3.  Average  Loss, 

a.  In  General,  793. 

b.  Warranty  against,  799. 

4.  Adjustment, 

a.  Persons  Adjusting,  802. 

b.  Computation,  803. 

c.  Effect  of,  810. 

d.  Payment,  813. 

5.  Expenses  Incurred  in   respect    qj , 

815. 

X.  Abandonment. 

1.  Notice, 

a.  Form  of,  828. 

b.  By  whom  Given,  823. 

e.  Time  for  Notice,  824. 
d.  Acceptance  of,  827. 

2.  In  what  Cases,  828. 

3.  On  Loss  by  Perils  of  Sea,  833. 

4.  On  Capture,  834. 

5.  Embargo  and  Confiscation,  836. 

6.  On  Loss  by  other  Means,  838. 

7.  Effect  of  Abandonment  on  Freight 

and  Cargo,  838. 


548 


INSUKANCE   (LIFE)— Contract 


544 


XI.  Sale  by  Master  op  Ship  and  Caboo. 

1.  0/ Skip,  SAL 

2.  0/ Ckrffo,  Si6, 

XII.  Pbemiums. 

1.  Return  of. 

a.  When  Policy  Void,  847. 
h.  When  Voyage  Illegal,  847. 

c.  When  Risk  not  Commenced  or  In- 

complete, 848. 

d.  When  Ship  in  Safety,  849. 

e.  ETidence  of  Receipt,  851. 

2.  Action  hy  Underwriter  for  ^  861. 

XIII.  Assignment  op  Policy,  853. 

XIV.  Action  on  Policy. 

1.  Generally, 

a.  Parties,  855. 
h.  Time  for,  856. 
C.  Evidence,  867. 

d.  Consolidation,  859. 

e.  Payment  into  Court,  861. 
/.  Arbitration,  862. 

g.  Pleading,  863. 

2.  Rights  of  Undertoriters,  868. 

3.  Interest  Recoverable,  869. 

XV.  Insubancb  Bbokebs  and  Agents. 

1.  Retainer  and  Employment,  870. 

2.  Duty  and  Liability,  871. 

3.  Authority   to     Pay    arid    Receive 

Losses,  876. 

4.  Remuneration,  876. 

5.  Lim,  878. 

XVI,  Clubs  and  Mutual  Marine  Associa- 
tions. 

1.  Validity,  SSI, 

2.  Rules,  883. 

E.     GhXTABAKTEE   AND    OTHEB    POLI- 
CIES. 

I.  Guarantee,  891. 

II.  Other  Policies,  894. 

E.     INSXTEANCE    COMPAKIES. 

I.  Power  and  Authority  op  Directors. 

1.  Issuing  Policy,  S96, 

2.  Matters  of  Discretion,  896. 

3.  Investing  Capital  or  dividing  Pro- 

fits,  897. 

II.  Authority  op  Agents,  898. 

III.  Altering   Principle   op   Constitu- 

tion, 900. 

IV.  Amalgamation    and    Transfer    op 

Business. 

1.  Powers  of  Company,  901. 

2.  Novation,  903. 

V,  Winding-up. 

1.  Jurisdiction  of  Court  as  to,  909. 

2.  LiuUlity  of  Contrihutories,  911. 

3.  Claim  and  Proof  of  Policy-holders, 

919. 

4.  Other  Matters,  921. 

VI.  Foreign  Companies,  921. 
VII.  Actions  by,  922. 


A.    LIFE. 

I.  Contract. 
II.  Policy,  546. 

III.  Re-Assurance,  547. 

IV.  Interest,  549. 

V.  Risk  Insured,  655. 

VI.  Representations  and  Declarations. 

1.  Generally,  660. 

2.  Agents  and  Referees,  566. 

VII.  Premiums. 

1.  Stipulation  as  to  Payment,  568. 

2.  Parties,  570. 

3.  Corenufits  to  Pay,  574. 

4.  Receipts  by  Agent,  677. 

5.  Extra  or  Additional,  577. 

VIII.  Mortgage,  Assignment  and  Sale. 

1.  Validity  generally,  578. 

2.  Notice,  m^, 

3.  Right  of  Mortgagees,  686. 

4.  Gift,  5S7, 

5.  Sale,  588. 

6.  Operatim  of  Bankruptcy,  589. 

7.  Trust  for  Wife  and  Children,  590. 

IX.  Bonuses  and  Dividends,  690. 
X.  Lost  Policies,  691. 
XI.  Valuation  of  Policies,  591. 
XII.  Actions  on  Policies,  692. 
XIII.  Recovery  of  Interest,  597. 

I.    CONTRACT. 

Nature  of.] — The  contract  of  life  assurance  is 
a  contract  to  pay  a  certain  sum  of  money  upon 
the  death  of  a  person  in  consideration  of  the  due 
payment  of  certain  annual  premiums  during  his 
life.  Dalby  v.  India  and  London  Life  Asm  ranee 
Company,  15  C.  B.  365  ;  3  C.  L.  R.  61  ;  24  L.  J., 
C.  P.  2  ;  18  Jur.  1024— Ex.  Ch. 

It  is  not  a  contract  of  indemnity.    1  b. 

Validity.]— A  condition  that  policies  effected 
on  persons'  own  lives,  who  should  die  by  duel- 
ling or  by  their  own  hands  or  by  the  hands  of 
justice,  would  become  void  so  far  as  regards  the 
personal  representatives  of  the  persons  so  dying, 
but  would  remain  in  force  only  to  the  extent  of 
any  bonft  fide  interest  which  might  have  been 
acquired  by  any  other  person  under  assignment 
by  deed  for  consideration  or  by  way  of  security 
or  indemnity,  or  by  virtue  of  any  legal  or  equit- 
able lien  as  a  security  for  money,  upon  proof 
of  the  extent  of  such  interest,  does  not  render 
such  policie*  void  on  the  ground  that  it  holds 
out  an  inducement  to  the  assured  to  commit 
suicide.  Moore  v.  Woolsey,  4  El.  &  Bl.  243  ;  3 
C.  L.  R.  207  ;  24  L.  J.,  Q,  B.  40  ;  1  Jur.,  N.  S. 
468. 

BowBri,  Appointment,  fto.,  of  lHreoton.]^A 
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pcTBon  who  effects  a  policy  with  a  life  asBurance 
oompany  in  the  ordinary  course  of  business  is 
not  bound  to  inquire  whether  the  persons  sign- 
ing the  policy  as  directors  have  been  legally 
appointed  directors,  or  are  empowered  to  use 
the  seal  of  the  company.  It  is  sufficient  if  the 
policy  appears  on  the  face  of  it  to  be  con- 
sistent with  the  articles  of  association  of  the 
company,  and  the  acts  of  parliament  under 
which  it  is  incorporated.  Qmnty  Life  As' 
imranee  Company^  In  re,  5  L.  B.,  Ch.  288  ; 
39  L.  J.,  Ch.  471  ;  22  L.  T.  637 ;  18  W.  R. 
390. 

By  Friendly    SoeietiM.]  —  A    society 

enrolled  under  10  Geo.  4,  c.  56,  and  4  &  5 
WilL  4,  c.  40,  cannot  legally  grant  assurances 
on  liyes,  notwithstanding  rules  authorizing  them 
to  do  00  have  been  certified  and  allowed. 
Keltall  y.  Tyler,  11  Ex.  513;  26  L.  J.,  Ex. 
153.    0 

^^A  person  imder  10  Goo.  4,  c.  56,  and  4  &  5 
TlTill.  4,  c  40,  effected  a  policy  on  his  life  in 
499/.  19^.,  payable  on  his  decease  to  his  widow ; 
and  if  none,  to  his  executors,  administrators,  or 
assigns.  All  previous  acts  relating  to  friendly 
societies  were  repealed  and  consolidated  by  13  i 
14  Vict.  c.  115,  s.  2,  and  assurances,  in  favour  of 
relations,  were  limited  to  lOOZ.,  but  the  rights  of 
parties  under  former  acts  were  preserved  The 
assured  paid  the  premiums  till  his  decease,  and 
died  indebted,  leaving  his  widow  sarviving : — 
Held,  that  the  policy  was  good,  though  it  exceeded 
100/.,  and  that  the  widow  was  entitled  to  the  sum 
assured.  Owen,  In  re,  31  Beav.  285  ;  31  L.  J., 
Ch.  825  ;  8  Jur.,  N.  S.  1117  ;  6  L.  T.  802  ;  10  W. 
R.  770. 


Indiiptttable  PolieiM.]— Where  an  assurance 
company  holds  out  to  the  public  that  its  policies 
shall  be  indisputable,  and  a  policy  is  effected 
upon  the  faith  of  that  representation,  the  com- 
pany is  barred  in  equity  from  saying  that  the 
proposal  for  the  particular  policy  stiptdated  that 
if  it  contained  any  untrue  statonent  the  policy 
should  be  void,  and  that  it  did  contain  an  untrue 
statement.  Wood  v.  Dtoarris,  11  Ex.  493 ;  25 
L.  J.,  Ex.  129. 

To  a  count  on  a  policy  of  assurance,  in  which, 
after  reciting  that  the  plaintifb,  being  interested 
in  the  life  of  J.,  had  caused  to  be  delivered  to  the 
company,  with  whom  the  policy  was  made,  a  pro- 

rsal  for  assurance,  whereby  it  was  declared  that 
had  not  had  any  fit  since  childhood.  Plea,  that 
the  declaration  in  the  policy,  that  J.  had  not  had 
any  fit  since  childhood,  was  untrue.  There  was  a 
replication,  on  equitable  grounds,  to  the  plea,  tJiat 
b^re  the  policy  was  entered  into,  the  company 
circulated  a  prospectus,  whereby  they  undertook 
that  their  policies  should  be  unquestionable  except 
on  the  ground  of  fraud,  and  that  the  plaintiffs 
were  induced  to  enter  into  the  policy  on  the  faith 
thereof.  On  the  trial,  it  appeared  that  such  a 
prospectus  was  issued,  but  no  express  proof  was 
given  that  the  plain  tifEs  saw  it,  or  were  induced  by 
it  to  make  the  policy.  The  jury  found  for  the 
plaintiffs : — Hdd,  by  Wightman,  Erie,  and 
Crompton,  JJ.,  dissentiente  Lord  Campbell,  C.  J., 
that  there  was  no  sufficient  evidence  to  warrant 
this  finding.  On  this  part  of  the  judgment  the 
Exchequer  Chamber  pronounced  no  opinion. 
Wheelton  v.  HardUty,  8  EL  &  Bl.  232  ;  27  L.  J., 
Q.  B.  241. 

VOL.  IV. 


ll    POLICY. 


Vature  of.] — Policies  of  insurance  are  secu- 
rities for  money  within  1  &  2  Vict.  c.  110,  s.  12. 
Stokoe  V.  Cowan,  29  Beav.  637  ;  30  L.  J.,  Ch. 
882  ;  7  Jur.,  N.  S.  901  j  4  L.  T.  695  ;  9  W,  R. 
801. 

Where  there  is  ambiguity  in  the  terms  of  a 
polipy  of  insurance,  the  maxim  '*  Verba  chartarum 
fortius  accipiuntur  contra  proferentem  *'  applies 
as  a  rule  of  construction.  Notman  v.  Anchor 
Insnranee  Company,  4  C.  B.,  N.  8.  476  :  27  L.  J., 
C.  P.276;  4Jur.,N.S.712. 

Authority  to  SffiMt.]— B.  and  8.  having  been 
directed  by  the  defencuEmt  to  effect  an  insurance 
on  his  life  in  his  own  name  or  in  the  names  of 
B.  and  8.,  to  whom  he  was  indebted,  effected  an 
insurance  in  the  names  of  B.,  8.,  and  a  third 
person,  whom  they  had  taken  into  partnership  : 
— ^Held,  that  they  had  no  authori^  for  effecting 
the  insurance  in  the  three  names ;  and  the  de- 
fendant having  never  acknowledged  the  trans- 
action, that  they  could  not  recover  from  him  the 
amount  of  the  premiums  paid  on  the  policy. 
Barron  v.  Fitzgerald^  6  Bing.  N.  C.  201 ;  8 
8cott,  460  ;  4  Jur.  88. 

Wfltake.]— If  upon  a  proposal  and  an  agree- 
ment for  a  life  insurance,  a  policy  is  drawn  up 
by  the  insurance  office  in  a  form  which  diiffers 
from  the  terms  of  the  agreement,  and  varies  the 
rights  of  the  parties  assured,  equity  will  inter- 
fere, and  deal  with  the  case  on  the  footing  of 
the  agreement,  and  not  on  that  of  the  policy. 
Colleit  V.  Morriion,  9  Hare,  162 ;  21  L.  J.,  Ch. 
878. 

An  erroneous  statement  was  made  to  a  oom- 
pany by  or  through  their  agent,  as  to  A.'s  in- 
terest in  his  son's  life  ;  upon  which  the  oompany 
granted  a  policy  to  A.  After  the  son's  death  the 
oompany  discovered  the  error,  and  refused  to  pay 
the  sum  insured.  A  bill  filed  in  equity  by  A. 
to  have  the  mistake  rectified  was  dismissed,  be- 
cause the  evidence  did  not  shew  distinctly 
whether  the  mistake  arose  from  the  agent's  in- 
advertence, or  from  his  having  been  misinformed 
by  A.  Parsons  v.  Bignold,  13  Sun.  518 ;  16 
L.  J.,  Ch.  379. 

Bepayment  of  Premiums.]— R.  k  E.  en- 
tered into  negotiations  with  C,  the  London  agent 
of  a  Scottish  insurance  company,  for  the  purpose 
of  effecting  a  policy  on  the  life  of  H.,  a  merchant ; 
and  it  was  verbally  agreed  between  R.  &  K.  and 
C.  that  the  policy  should  be  granted,  authorizing 
the  assured,  under  certain  conditions,  to  make 
voyages  in  the  way  of  business  to  the  ports  of 
Morocco  and  other  ports  in  the  Mediterranean, 
and  on  the  coast  of  Africa  and  Asia.  A  written 
proposal,  in  the  handwriting  of  one  of  the  part- 
ners R.  k  E.,  was  communicated  by  C.  to  the 
company  in  the  following  terms,  differing  by  mis- 
take, as  R.  &E.  alleged,  from  the  agreement  they 
had  previously  made  with  C.  : "  H.  to  be  at  liberty 
to  visit  on  business  Tangiers,  or  any  other  port 
within  the  Mediterranean,  without  subjecting 
tiimwAlf  to  any  extra  premium,  or  having  to  apply 
for  a  licence  ;  but  it  is  understood  that  he  is  not 
to  reside  out  of  Europe,  at  any  place  in  the 
Mediterranean,  beyond  the  period  of  three 
months,  or  to  go  to  the  interior  of  Asia  and 
Africa ;  the  above  memorandum  to  be  indorsed 
on   the   policy."     A    policy  was  accordingly 
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granted,  whereby  2,0002.  was  assured  to  be  paid 
to  B.  &  K  after  the  death  of  H.,  with  a  proviso  that 
in  case  H.  shonld  depart  beyond  the  limits  of 
Europe  the  policy  should  be  void.  A  memo- 
randum was  indorsed  on  the  policy  to  the  effect 
that,  notwithstanding  the  restriction  contained  in 
it,  H.  should  enjoy  such  liberty  as  mentioned  in 
the  above-written  proposal.  H.,  in  the  course  of 
his  business,  visited  Casa  Blanca,  a  small  port  on 
the  Atlantic  coast  of  Morocco,  south  of  Tangiers, 
and  died  there  before  he  had  resided  three 
month&  The  court,  on  a  bill  being  filed  for  that 
purpose  by  R.  k  K.,  refused  to  rectify  the  policy 
as  against  the  company,  so  as  to  express  the  true 
agreement  between  B.  &  E.  and  C,  but  declared 
the  poUcy  to  be  not  binding  on  either  B.  &  E. 
or  the  company,  and  ordered  the  premiums  which 
they  had  paid  to  be  refunded,  as  having  been 
paid  by  mistake,  and  the  policy  to  be  delivered 
up  to  the  company.  JPotoler  v.  Scottish  Equit- 
aole  Life  Insurance  Society ,  28  L.  J.,  Ch.  225 ; 
4  Jut.,  N.  S.  1169. 

Tim«  within  whieh  Votiee  to  be  Given.] — The 
provision  of  the  policy  issued  by  an  assurance 
company,  making  it  a  condition  precedent  to  the 
right  to  recover  on  the  policy  that  a  notice,  speci- 
fying the  particulars  or  the  accident,  should  be 
delivered  at  the  chief  office  of  the  company,  in 
London,  within  seven  days  after  its  occurrence, 
applies  to  a  case  where,  owing  to  the  sudden 
cnaracter  of  the  accident  and  its  resulting  in  in- 
stantaneous death,  there  was  nobody  capable  of 
giving  the  required  notice.  Gamble  v.  Accident 
Assurance  Company^  4  Ir.  B.,  C.  L.  204. 

The  provision. is  not  discharged  by  reason  of 
the  fact  that,  owing  to  the  act  of  God,  the  acci- 
dent was  of  so  sudden  and  fatal  a  character,  that 
it  was  impossible  to  have  given  the  required 
notice  within  seven  days  after  the  accident ;  inas- 
much as  the  terms  of  the  policy  are  such  as  to 
negative  any  presumption  oringing  it  within  the 
cli^  of  cases  in  which  it  has  ^en  held  that,  in 
the  nature  and  import  of  the  contract  itself,  there 
was  that  which  involved  the  implied  condition 
that  the  destruction  of  the  person  or  matter 
with  which  the  contract  de<dt  should  absolve 
from  its  performance.    Ih* 


III.    RB-ASSURANCE. 

SepreMntations.] — Declaration  on  a  policy  on 
the  life  of  D.,  effected  by  the  Britannia  Life 
Assurance  Office  in  the  Mentor  Life  Assurance 
Office.  Plea,  that  the  plaintiffs  untruly  stated 
in  the  declaration  mentioned  in  the  policy  that 
D.  was,  at  the  time  of  delivering  the  declaration 
into  the  office  of  the  defendants,  in  good  health. 
The  plaintiffs  proposed  to  re-assure  the  life  of 
D.  in  the  office  of  the  defendants  for  part  of  the 
sum  for  which  they  had  previously  assured  his 
life.  The  defendants  accepted  the  proposal,  and 
sent  to  the  plaintiffs  a  printed  form  in  two  parts. 
The  first  headed  "  Proposal  for  Assurance,"  con- 
taining questions  relative  to  the  age,  health,  &c., 
of  the  person  whose  life  was  to  be  assured  ;  the 
second  headed  *'  Declaration,"  containing  a  de- 
claration to  be  made  by  the  person  that  he  was 
then  in  good  health,  and  not  afflicted  with  any 
disease  tending  to  shorten  life,  and  an  agreement 
by  the  plaintiffs  that  that  declaration  was  to  be 
the  basis  of  the  contract,  and  that  if  any  untrue 
statement  was  contained  in  the  declaration  or 


the  answers  to.  the  questions  the  assurance  should 
be  void.  '  The  clerk  of  the  defendants  filled  in 
the  answers  to  the  first  five  questions,  and  the 
others  were  included  in  a  circumflex,  opposite  to 
which  was  written  a  memorandum  signed  by  the 
resident  director  of  the  plaintiffs'  office, — **  For 
these  particulars,  see  copies  of  Britannia  Papers 
attached."  Neither  the  plaintiffs  nor  D.  signed 
the  declaration,  and  blanks  were  left  in  it  for  the 
signatures.  This  document  was  returned  to  the 
defendants  with  copies  of  the  papers  delivered 
to  the  Britannia  Office  on  the  original  assurance 
attached.  The  defendants  forwarded  to  the 
plaintiff  a  policy,  which  recited  that  the  plain- 
tiff had  delivered  into  the  office  of  the  defen- 
dants a  declaration  signed  by  them,  setting  forth 
the  age  and  the  past  and  present  state  of  health 
of  the  person  on  whose  life  the  assurance  was 
effected,  which  declaration  was  to  be  the  basis  of 
the  contract ;  and  that  it  was  provided  that  if  any- 
thing averred  in  it  was  untrue  the  policy  should 
be  void.  When  the  re-assurance  was  executed,  D. 
was  affected  by  a  disease  likely  to  shorten  lifd^ 
but  this  fact  was  not  known  to  the  plaintiffs  or 
to  the  defendants.  It  is  the  practice  for  an  office 
re-assuring  in  another  office  to  hand  over  to  it 
the  papers  on  whicl^the  original  assurance  was 
effected,  as  an  answer  to  the  questions  in  the  pro- 
posal sent  by  the  latter  office,  and  for  that  office 
to  accept  or  decline  such  re-assurance  on  the 
statements  contained  in  those  papers.  The  judge 
directed  the  jury  to  say,  upon  the  evidence  and 
on  inspection  of  the  documents,  whether  the 
signature  of  the  resident  director  of  the  plain- 
tiffs* office  was  understood  between  the  parties  to 
apply  to  the  declaration  or  only  to  the  particular 
questions  in  the  proposal  to  which  it  was  at- 
tached. The  jury  gave  «  verdict  for  the  plain- 
tiffs : — Held,  by  Lord  Campbell,  C.  J.,  Coleridge 
and  Wightman,  JJ.,  that  it  was  a  question  for  the 
jury  whether  a  declaration  as  to  the  health  of  D. 
at  the  time  of  the  re-assurance  was  intended  to 
be,  and  was  understood  between  the  parties  to 
have  been ,  signed  by  the  plaintiffs.  And  by  Lord 
Campbell,  C.  J.,  evidence  of  the  usage  was  admis* 
Bible  to  shew  that  no  su<^  declaration  was  signed 
by  the  plaintiffs  ;  Coleridge,  J.,  doubting,  and 
Erie,  J.,  dissenting.  Bat  held,  by  Erie,  J.,  that 
the  plaintiff,  suing  on  the  policy,  could  not  give 
parol  evidence  to  contradict  the  statement  con- 
tained in  it,  that  the  plaintiffs  had  delivered  such 
declaration.  Foster  v.  Mentor  Life  Assurance 
Company,  3  El.  &  Bl  48 ;  2  C.  L.  B.  1404  ;  23 
L.  J.,  Q.  B.  145  ;  18  Jur.  827. 

Held,  also,  by  Lord  Campbell,  C.  J.,  and  Cole- 
ridge, J.,  that  the  direction  to  the  jury  was  right, 
inasmuch  as,  assuming  that  the  plaintiffs  had  not 
signed  such  declaration,  they  were  not  precluded 
from  denying  the  truth  of  the  recital  in  the 
policy  that  they  had  signed  it ;  Brie,  J.,di88enting ; 
and  held,  by  Wightman,  J.,  that  the  circumstance 
of  the  plaintiffs  having  accepted  the  policy  with 
the  recital  was  not  sufficiently  pressed  upon  the 
attention  of  the  jury.    Ih, 

.»—  Parting  with  Whole  Bisk.]— An  insur- 
ance company  offered  to  another,  by  way  of  re- 
insurance, a  part  of  a  lai^r  policy,  stating  that 
another  part  would  be  retained.  The  offer  was 
accepted  by  the  second  company  without  investi- 
gation into  the  life,  but  before  the  re-insurance 
was  completed  the  first  company  had  parted 
with  all  the  remainder  of  the  policy.  The  life 
fell  soon  afterwards  : — ^Held,  that  the  first  com- 
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pany  woald  be  relieved  in  equity-  against  the 
re-insarance.  Trail  y.  Baring,  4  Giff.  485  ;  33 
L,  J.,  Ch.  521  ;  10  Jup.,  N.  S.  87  ;  9  L.  T.  708  ; 
12  W.  B.  334.  Affirmed  on  appeal,  33  L.  J.,  Ch. 
621 ;  10  Jut.,  N.  S.  377  ;  10  L.  T.  215  ;  12  W.  R. 
678— L.  J. 

Paymsnt  of  PremiunLi  on.] — See  Prince  of 
Wales  Assurance  Company  v.  Harding,  El.,  Bl. 
k  EL  183 ;  27  L.  J.,  Q.  B.  297,  infra,  sub  tit. 
PBBMIUlfS. 

IV.    INTEREST. 

Varne  of  Parties.]— By  14  Geo.  3,  c  48,  s.  2, 
a  life  policy  in  whicn  there  is  or  are  not  inserted 
the  name  or  names  of  the  person  or  persons 
interested  therein,  or  for  whose  use,  benefit,  or 
on  whose  account  the  policy  is  made,  is  unlawful. 
A  husband,  whose  wife  was  a  minor  and  en- 
titled to  a  sum  of  money  on  attaining  her 
majority,  applied  to  her  trustees  for  an  advance, 
which  they  agreed  to  make  upon  having  the  re- 
payment of  it  secured  by  J.  in  the  event  of  the 
wife  dying  before  attaining  twenty-one.  J.  having 
consented  to  become  security  upon  condition 
that  an  insurance  was  effect^  on  the  life  of  the 
wife,  a  policy  was  executed  by  an  insurance  com- 
pamy  wnich  was  expressed  to  be  made  between 
them  and  the  wife,  who  was  described  as  a  mar- 
ried woman.  Neither  the  name  of  the  husband 
nor  that  of  any  other  person  besides  the  wife  was 
inserted  in  the  policy  as  being  interested  in  it  \— 
Held,  that  the  policy  was  void,  as  not  containing 
thQ  name  of  tne  husband  or  other  person  inte- 
rested in  it.  EfMins  v.  Bignold,  4  L.  R.,  Q.  B. 
622 ;  38  L.  J.,  Q.  B.  293  ;  20  L.  T.  669 ;  17 
W.  R.  882. 

The  14  Geo,  3,  c.  48,  docs  not  prohibit  a  policy 
from  being  granted  to  one  person  in  trust  for 
another,  where  the  names  of  both  persons  appear 
upon  the  &ce  of  the  instrument ;  nor  does  the 
effecting  of  such  an  insurance  in  any  way  con- 
travene the  policy  of  the  statute.  Collett  v. 
Morrison,  9  Hare,  162  ;  21  L.  J.,  Ch.  878. 

Under  14  Geo.  3,  c.  48,  s.  2,  in  every  policy  on 
the  life  of  another,  whether  bon&  fide,  or  a  gam- 
ing or  a  wager  policy,  the  name  of  the  person 
interested  in  such  policy  must  be  inserted  there- 
in at  the  time  of  making,  as  that  of  the  person 
interested  ;  otherwise  the  policy  is  void.  Hod- 
son  V.  Observer  Life  Assurance  Society,  8  El.  & 
BL  40  ;  26  L.  J.,  Q.  B.  903  ;  3  Jur.,  N.  S.  1125. 

What  if  Buffieient.] — Every  man  is  presumed 
to  have  an  interest  in  his  own  life,  and  in  every 
part  of  it ;  therefore  an  executor  suing  on  a 
policy  effected  by  his  testator  on  two  years  of 
nis  life,  is  not  bound  to  shew  that  such  testator 
had  any  special  reason  for  making  such  limited 
insurance.  Waintoright  Y.  Bland,  1  M.  &  Rob. 
481. 

Where  A.,  having  no  interest  in  the  life  of  B., 
induces  him  to  cause  a  policy  to  be  effected  in  his 
(B.'s)  name  ;  A.  finding  the  funds  for  the  pre- 
miums, and  intending,  by  assignment  or  other- 
wise, to  get  the  benefit  of  the  policy  himself,  so 
that  it  is  substantially  the  policy  of  A.,  such 
policy  is  void,  as  a  fraudulent  evasion  of  the 
statute.    lb. 

To  an  action  by  the  executrix  of  J.  S.,  on  a 
policy,  by  which  a  company  agreed  with  him  to 
pay  to  his  executors  2,000L  on  his  death,  a  plea 
that  the  policy  was  made  by  T.  S.  in  the  name  of 
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J.  S.,  but  for  the  use  and  benefit  of  T.  S.,  and  not 
for  the  use  or  on  account  of  J.  S. ;  that  T.  S.  had 
not  any  interest  in  the  life  of  J.  S. ;  and  Uiat  the 
policy  was  a  wagering  policy,  whereby  the  policy 
was  vqjd,  is  a  good  plea.  Shillinp  v.  Accidental 
Death  Insurance  Company,  2  H.  &  N.  42  :  26 
L.  J.,  Ex.  266. 

Although  where  an  insurance  is  really  effected 
by  the  party  insured,  the  mere  circumstance  that 
another  party  pays  the  premiums  may  not  be 
conclusive,  or  even  per  se  sufficient  evidence  to 
warrant  a  jury  in  finding  that  the  interest  was 
not  in  the  Insured ;  yet  where  the  insurance  is 
effected  by  the  party  nominally  insured,  at  the 
instance  and  for  the  benefit  of  another  who  is 
to  pay  the  premiums,  and  in  pursuance  of  an 
arrangement  between  them,  under  which  he 
immediately  secures  the  sole  benefit  of  it  (by 
assignment  or  bequest),  the  evidence  will  be  so 
conclusive  that  the  interest  is  really  in  the  thiid 
party  (so  that  the  policy  is  void  for  not  having 
been  in  his  name),  that  the  court  will  set  aside  a 
verdict  for  the  plaintiff  in  an  action  by  him  or 
his  representatives  upon  it.  Shilling  v.  Acci- 
dental Death.  Insurance  Company,  27  L.  J., 
Ex.  16. 

Death  by  Aeeident.] — An  insurance  against 
death  by  accident  is  within  the  statute  as  to 
interest.  Shilling  v.  Accidental  Death  Insur- 
ance Company,  1  F.  &  F.  116. 

Polioy  on  Life  of  Husband— Wife,  whether 
Entitled.]— In  1870  a  trader  effected  a  policy  on 
his  own  life.  In  the  following  year,  wishing 
that  his  wife  might  have  the  benefit  of  the 
policy  under  the  Married  Women's  Property 
Act,  1870,  s.  10,  he  surrendered  the  policy  to  the 
company,  and  received  in  substitution  for  it  a 
policy  at  the  same  premitmi,  payable  on  the 
same  day,  and  entitled  to  the  same  privileges  as 
the  former  one,  and  which  provided  that  the  sum 
assured  should  be  paid  to  the  wife  for  her  separate 
use,  if  she  survived  her  husband.  The  premiums 
on  the  new  policy  were  paid  out  of  the  wife's 
separate  estate.  Within  two  years  from  the  date 
of  the  substituted  policy  the  husband  filed  a 
liquidation  petition,  and  soon  afterwards  died 
without  having  obtained  his  discharge.  On  a 
bill  by  the  trustee  in  the  liquidation  claiming 
the  policy  money  : — Held,  that  as  the  policy  of 
1870  had  no  surrender  value,  the  transaction  of 
the  following  year  was  not  a  settlement  of  pro- 
perty within  the  Bankruptcy  Act,  1869,  s.  91, 
but  that  it  was  protected  by  the  Married 
Women's  Property  Act,  1870,  s.  10,  and  that  the 
widow  was  entitled  to  the  policy  money.  Holt 
V.  Eterall,  2  Ch.  D.  266  ;  45  L.  J.,  Ch.  433  ;  34 
L.  T.  699  ;  24  W.  R.  471— C,  A.  Reversing  45 
L.  J.,  Ch.  96. 

Held,  also,  that  as  the  premiums  had  been  paid 
out  of  the  wife's  separate  estate,  the  trustee  was 
not  entitled  to  receive  out  of  the  policy  money 
the  amount  of  the  premiums.    lb. 

The  assurance  company  was  made  a  defendant 
to  the  bill  which  was  filed  by  the  trustee  in  the 
liquidation  against  the  widow.  The  bill  was 
dismissed  with  costs,  and  it  was  held  that  the 
company  could  not  be  allowed  to  deduct  their 
costs  out  of  the  policy  money.    lb. 

A  husband  effected  a  policy  for  the  benefit  of 
his  wife  and  children  under  the  Married  Women's 
Property  Act,  1870,  and  died  insolvent.  His 
wife  and  one  child  of  the  marriage  predeceased 
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him.  Upon  a  petition  by  his  sarviving  children, 
nnder  the  10th  section  of  ihe  act,  for  the  ap- 
pointment of  a  trustee  of  the  policy  money,  and 
for  a  deduction  as  to  the  rights  of  the  peti- 
tioners : — ^Held,  that  the  court  had,  under  that 
section,  no  jutisdiction  to  do  more  than  make 
the  order  appointing  a  trustee  ;  but  since  under 
the  policy  there  was  a  trust  either  for  the  wife 
for  ufe  with  remainder  to  the  children,  or,  in 
the  alternative,  for  the  wife  and  children  as  joint 
tenants,  the  order  was  directed  to  be  pre&ced 
with  an  expression  of  opinion  that  the  wife  took 
no  interest,  and  that  the  surviving  children  took 
as  joint  tenants.  Mellor's  Policy  Trusts^  In  re 
(6  Ch.  D.  127  ;  7  Ch.  D.  200),  not  followed. 
Adams'  Policy  Trusts,  In  re,  23  Ch.  D.  525  ;  52 
L.  J.,  Ch.  642  ;  48  L.  T.  727  ;  31  W.  B.  810. 

Semble,  a  policy  effected  by  a  husband  under 
8.  10  of  the  Married  Women's  Property  Act, 
1870,  "for  the  benefit  of  his  wife  and  children," 
should  be  read  in  conjunction  with  that  section, 
and  should  by  virtue  of  the  words  "separate 
use  "  in  the  section,  be  construed  as  giving  the 
wife  a  life  interest  only,  with  remainder  to  the 
diildren.    lb. 

Upon  a  petition  presented  under  s.  10  of  the 
Married  Women's  Property  Act,  1870  (33  &  34 
Vict.  c.  93),  for  the  appointment  of  trustees  to 
receive  the  moneys  payable  under  a  policy 
effected  by  a  husband  for  the  benefit  of  his  wife 
and  children,  the  court  will  declare  the  rights 
and  interests  therein  of  the  widow  and  children 
of  the  deceased.  Mellor's  Policy  Tht-sts,  In  re^ 
6  Ch.  D.  127 ;  47  L.  J.,  Ch.  246  ;  26  W.  R.  70, 
309. 

The  husband  having  died  insolvent,  and  the 
income  of  the  policy  moneys  being  insufficient 
to  maintain  his  widow  and  infant  daughters,  the 
court  directed  the  moneys  to  be  distributed  as  if 
the  husband  had  died  intestate — one-third  to  be 
paid  to  the  widow,  and  the  income  of  the  re- 
maining two-thirds  to  be  paid  to  her  during  the 
minority  of  the  daughters  for  their  maintenance. 
Ih, 

A  wife  making  an  insurance  on  her  husband's 
life,  need  not  prove  that  she  was  interested 
therein.  Meed  v.  Royal  Exchange  Assurance 
Company^  Peake's  Ad.  Cas.  70. 

By  Father  on  Son.] — ^A  father  effected  a  policy 
in  the  name  and  on  the  life  of  his  son,  in  which 
he  had  no  insurable  interest,  under  circumstances 
which  satisfied  the  court  that  he  intended  it  for 
his  own  benefit.  The  son  died  intestate  and 
the  father  took  out  administration  to  his  estate, 
and  the  insurance  company  paid  the  money 
assured  by  the  policy  to  him : — Held,  that  al- 
though as  between  the  insurer  and  the  company 
the  policy  was  illegal  and  void  under  14  Geo.  3, 
c.  48,  yet,  as  between  the  father  and  the  estate 
of  the  son,  the  father  was  entitled  to  retain  the 
money  for  his  own  benefit.  Worthington  v.  OuT' 
tU,  1  Ch.  D.  419 ;  45  L.  J.,  Ch.  259 ;  33  L.  T. 
828  ;  24  W.  R.  221. 

In  order  to  render  a  policy  valid  within  the 
meaning  of  the  act,  the  party  for  whose  benefit 
it  is  effected  must  have  a  pecuniary  interest  in 
the  life  or  event  insured  ;  and  therdEore  a  policy 
dSected  by  a  father  on  the  life  of  his  son,  ne  not 
having  any  pecuniary  interest  therein,  is  void. 
HaHford  v.  Kymer,  10  B.  &  C.  724. 

Debtor  and  Creditor.] — ^A  creditor  may  insure 


the  life  of  his  debtor  to  the  extent  of  his  debt. 
Ooodsall  V.  Boldero,  9  East,  72. 

But  where  a  policy  effected  by  a  creditor  on 
the  life  of  his  debtor  is  valid  at  the  time  it  is 
entered  into,  the  circumstance  of  the  interest  of 
the  assured  in  such  Ufe  ceasing  before  the  death 
happens  does  not  invalidate  it,  by  reason  of  the 

? revisions  of*  the  14  Geo.  3,  c.  48.     Dolby  v. 
ndia  and  London  Ufe  Assurance  Oompany,  16 
C.  B.  865  ;  24  L.  J.,  C.  P.  2. 

A.  being  entitled  to  stock  contingent  upon  his 
attaining  thirty,  assigned  his  interest  to  B.,  who 
proposed  to  effect  a  policy  with  a  mutual  assur- 
ance company  upon  the  life  of  A.,  then  in  his 
twenty-ninth  year,  at  the  same  time  declaring 
that  his  object  was  to  insure  against  a  twenty 
months'  contingency.  The  company  advised  a 
policy  for  two  years  as  sufficient  to  cover  the 
risk,  to  which  B.  assenting,  a  policy  for  this 
period  was  granted,  and  the  premium  paid.  A. 
attained  thirty,  and  died  within  the  two  years : — 
Held,  that  the  policy  was  not  void  within  14 
Geo.  3,  c.  48.  Law  v.  London  Indisputable 
Life  Policy  Company,  3  Eq.  R.  338 ;  1  Kay  & 
Johnson,  223  ;  24  L.  J.,  Ch.  196  ;  1  Jur.,  N.  8, 
178. 

An  army  aeent,to  whom  an  officer  was  largely 
indebted  on  the  balance  of  their  account,  effected 
in  his  ovm  name  policies  on  the  life  of  the  officer, 
and  in  the  books  kept  by  the  army  agent  the 
account  of  the  officer  was  charged  with  the  pre- 
miums paid  and  with  interest  on  the  balances, 
including  the  premiums.  The  officer  was  aware 
that  the  policies  had  been  effected,  but  there 
was  no  evidence  that  the  account  had  ever  been 
shewn  to  him,  or  that  he  knew  that  he  was  in 
the  account  charged  with  the  premiums : — ^Held, 
that  the  army  agent  was,  under  the  circum- 
stances, entitled  to  retain  the  sums  received 
upon  the  policies  after  the  death  of  the  officer, 
and  was  not  liable  to  account  for  them  to  his 
representatives.  Bruce  v.  Garden,  5  L.  R.,  Ch. 
32  ;  39  L.  J.,  Ch.  334  ;  18  W.  R.  384. 


Option  of  Debtor  to  Purchase.] — ^A  debtor 


arranged  with  his  creditors  for  payment  of  his 
debts  by  instalments,  to  be  further  secured  by  a 
policy  on  his  life  to  be  effected  by  the  creditors, 
who  were  to  pay  thcipremiums  and  to  assign 
the  policy  to  the  debtor  on  payment  of  their 
debts  and  all  premiums  paid  with  interest.  All 
the  instalments  except  the  last  having  been  paid, 
and  another  premium  on  the  policy  being  aoout 
to  become  due,  the  creditors  offered  to  assign  it 
to  the  debtor  on  being  repaid  the  premiums  paid 
by  them  with  interest,  but  the  offer  was  declined, 
and  the  creditors  paid  the  premium,  and  the 
debtor  paid  the  l^t  instalment  of  his  debts. 
Shortly  afterwards  the  debtor  died,  and  his  exe- 
cutrix filed  a  bill  claiming  to  be  entitled  to  the 
sum  assured  on  payment  to  the  creditors  of  the 
money  paid  by  tnem  for  premiums  with  interest. 
A  demurrer  for  want  of  equity  was  overruled  by 
Malins,  V.-C,  but  allowed  on  appeal.  Lewis 
V.  King,  44  L.  J.,  Ch.  259  ;  31  L.  T.  571— 
L.  JJ. 


Amount  of  Interest] — ^A  promise  by  a 


creditor  to  a  debtor  that  payment  of  the  debt 
shall  not  be  enforced  during  his  (the  creditor's) 
lifetime,  is  not  sufficient  (without  any  consider- 
ation or  circumstance  to  make  such  promise 
binding)  to  confer  upon  the  debtor  an  insurable 
interest  in  the  life  of  the  creditor.    Hebden  v. 
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West,  3  B.  &  S.  679 ;  32  L.  J.,  Q.  B.  85  ;  9  Jur., 
N.  S.  747 ;  7  L.  T.  854  ;  11  W.  R.  422. 

A  contract  between  a  master  and  a  seirant  for 
8e7en  years'  servioe,  at  a  fixed  salary,  is  snfllcient 
to  create  sach  an  interest,  bat  to  the  extent  only 
of  so  much  of  the  period  of  seven  years  as  re- 
mained at  the  time  of  the  effecting  of  the  policy. 

Where  a  person,  having  an  insurable  interest 
in  ^e  life  of  another,  insured  such  life  to  the 
full  extent  of  his  interest  in  more  than  one  com- 
pany, from  one  of  which,  at  the  falling  of  the 
life  insured,  he  received  payment  of  the  amount 
for  which  the  policy  was  effected : — ^Held,  that 
he  was  precluded  by  the  terms  of  s.  3  (^  14  Geo. 
3,  c.  48,  from  recovering  or  receiving  more  from 
the  others.    lb. 

If  A.,  being  indebted  to  B.,  dies,  and  C.  agrees 
to  pay  the  debt  by  instalments  in  five  years,  A. 
has  an  insurable  interest  in  the  life  of  C.  for 
thoee  five  years.  Von  Lindenau  v.  Desbaroughf 
3  C.  Ac  P.  353  ;  8  B.  &  C.  586 ;  3  M.  &  B.  45. 

Debtor's  Wife.]  —A  debtor  and  wife 

joined  in  an  assignment  of  a  chose  in  action  of 
the  wife  to  a  creditor  of  the  husband  to  secure 
dO(M.,  owing  by  the  husband.  The  creditor  after- 
wards insured  the  life  of  the  wife  for  200/.  The 
chose  in  action  was  not  reduced  into  possession 
in  the  lifetime  of  the  wife.  The  wife  died,  and 
the  creditor  received  from  the  insurance  office 
the  200/. : — Held,  that,  if  the  creditor  had  no  in- 
surable interest  in  the  life  of  the  debtor's  wife, 
the  debtor  could  have  no  claim  to  the  applica- 
tion of  the  sum  assured  towards  the  payment  of 
his  debt ;  that  here  the  creditor  had  such  insur- 
able interest,  but  the  risk  ceased  at  the  death  of 
the  wife,  and  that  the  money  afterwards  paid 
by  the  insurance  office,  being  paid  in  their  own 
wrozig,  the  debtor  was  not  entitled  to  have  it 
applied  in  reduction  of  his  debt.  JETenson  v. 
Blaekwell,  4  Hare,  434 ;  14  L.  J.,  Ch.  329. 

—  Szeentor.] — ^An  executor  has  a  sufficient 
interest  to  enable  him  to  make  assurance  in  his 
own  name,  on  the  life  of  a  person  who  has 
granted  an  annuity  to  the  testator.  Tidivoell 
y.  AnkerHein,  Peake,  151. 

Oraatee  of  Annuity.] — ^The  grantee  of  an  an- 
nuity, covenanted  to  lie  paid  to  him  in  con- 
sideration of  a  sum  of  money  advanced  by  him 
to  the  grantor,  insured  in  his  own  name  the  life 
of  the  grantor,  the  annuity  having  apparently 
been  calculated  so  as  to  cover  the  amount  ot 
premium  for  such  insurance  if  effected.  The 
grantor,  in  pursuance  of  the  contract,  duly  re- 
purchased the  annuity,  and  extinguished  by  pay- 
ment idl  his  obligations  to  the  grantee  : — Held, 
that  the  policy  effected  on  the  life  of  the  grantor, 
and  the  bonuses  thereon,  were  the  property  of 
the  grantee  of  the  annuity.  Knox  v.  Turner, 
9  L.  B.,  £q.  155  ;  39  L.  J.,  Ch.  207 ;  21  L.  T. 
701 ;  18  W.  B.  276.  Affirmed  on  appeal,  5  L.  B., 
Ch.  515  ;  39  L.  J.,  Ch,  750 ;  23  L.  T.  227 ;  18 
W.  B.  873. 

The  grant  of  an  annuity  with  a  right  of  re- 
purchase on  payment  of  the  consideration-money 
and  all  arrears  of  the  annuity,  does  not  create 
the  relation  of  debtor  and  creditor  so  as  to  give 
the  grantor,  upon  repurchase  of  the  annuity, 
the  right  to  a  policy  effected  by  the  grantee  on 
the  life  of  the  grantor  as  a  security  or  indemnity  ; 
or,  after  the  death  of  the  grantor,  to  entitle  his 


representatives  to  the  surplus  proceeds  of  the 
policy  after  satisfaction  of  the  consideration- 
money  and  all  arrears  of  the  annuity.  Preston 
V.  Xeelc,  12  Ch.  D.  760  ;  40  L.  T.  303  ;  27  W.  B. 
642. 

In  1822,  in  consideration  of  600/.,  A.  and  B., 
his  wife,  granted  to  C.  an  annuity  of  64/.  7«.  M, 
for  ninety-nine  years  if  B.  should  so  long  live. 
By  the  same  deed  the  rents  of  copyhold  property 
to  which  B.  was  entitled,  were  granted  during 
her  life  to  C,  with  a  covenant  to  surrender  from 
and  after  B.'s  death  to  the  use  of  C,  and  power 
to  C.  to  sell  in  case  the  annuity  should  be  in 
arrear.  The  deed  contained  provisions  that  any 
extra  premiums  to  become  payable  at  the  office 
where  B.'s  life  should  be  insured,  should  be  paid 
by  A.,  and  a  power  to  A.  to  repurchase  the  an- 
nuity at  any  time  after  three  years  on  payment 
to  C.  of  600/.  and  all  arrears  of  the  annuity.  On 
the  day  before  the  date  of  the  deed  by  which  tJie 
annuity  was  granted,  C.  insured  B.'s  life  for 
600/.  at  an  annual  premium  of  16/.  7«.  6^.  The 
copyholds  were  surrendered,  and  C,  by  himself 
or  hjs  representatives  since  his  death,  had  beeoi 
in  possession  since  1828.  A.  died  in  1858,  and 
B.  in  1869  : — Held,  as  between  the  representa- 
tives of  C.  and  B.,  that  the  surplus  proceeds  of 
the  policy  effected  by  C.  on  B.'s  life  after  satis- 
faction of  the  600/.  and  all  arrears  of  the  an- 
nuity, belonged  to  the  representatives  of  C.  and 
not  of  B.    io, 

Trostoo.  J — ^An  equitable  interest  is  insurable ; 
and  both  the  trustee  and  the  cestui  que  trust 
have  an  insurable  interest,  the  former  in  respect 
of  his  legal  interest,  and  the  latter  in  respect  of 
the  equitable  interest.  Houghton^  Ex  j^rte,  17 
Yes.  258. 

Surety  on  Ck>-8nrety.]— A.  and  B.  jointly  exe- 
cuted a  bond  as  a  collateral  security  for  the  re- 
payment of  300/.  and  interest.  A.  effected  a 
policy  of  insurance  on  B.'s  life  :— Held,  that  the 
policy  was  not  void  within  14  Geo.  3,  c.  48,  B. 
being,  for  the  purposes  of  the  policy,  A.'s 
debtor  to  the  extent  of  half  the  debt  secured 
by  the  bond.  Brai\ford  v.  Saundere,  25  W.  B, 
650. 

Loan  by  Insnraaee  Company.]— To  an  action 
agiunst  a  surety  on  a  bond,  he  pleaded,  that  the 
obligees  were  members  of  an  insurance  com- 
pany, and  that  it  was  agreed  between  them  and 
the  principal  in  the  bond,  that  the  former  should 
advance  350/.,  the  moneys  of  the  company,  to 
be  repaid  by  instalments,  with  interest  and 
costs ;  and  that  the  latter  should  effect  a  policy 
on  his  own  life  in  the  company,  in  800/.,  at  the 
annual  premium  of  26/.  28,  Sd,,  to  be  payable 
thereon,  being  for  the  benefit  of  the  company  ; 
the  800/.  being  greater  by  200/.  than  was  neces- 
sary for  securing  to  the  obligees,  as  trustees  for 
themselves  and  ^e  other  members  of  the  company, 
the'repayment  of  the  350/.,  and  should  deposit 
the  policy  with  the  obligees  as  a  coUateiai  se- 
curity for  the  repayment  of  the  350/.,  and  that 
the  party  borrowing,  with  his  sureties,  should 
enter  into  the  bond  to  the  obligees,  as  trustees 
for  themselves  and  the  company,  in  the  penalty 
of  700/.,  subject  to  a  proviso  limiting  the  amount 
ultimately  recoverable  thereon  to  500/.  : — Held, 
that  the  policy  was  not  a  wagering  policy  within 
14  Geo.  3,  c.  48.  Dou>nes  v.  Green,  12  M.  &  W. 
481 ;  8  Jur.  899.  ' 
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PurehaBe^Contingeiit  Title.]— Action  on  a 
deed  for  non-payment  by  the  defendant,  as 
surety,  of  certain  annual  premiums  in  respect  of 
a  policy  effected  on  the  life  of  6.  F.,  and  as- 
signed by  him  to  the  plaintiff.  Pleas,  firsts 
that  before  the  assignment,  and  in  the  lifetime 
of  G.  S.,  it  was,  by  an  agreement  in  writing  be- 
tween G.  F.  and  the  plaintiff,  after  reciting 
that  G.  F.  was  in  expectation  of  becoming  de- 
visee in  fee-simple,  under  the  will  of  G.  S.,  of  a 
messuage  and  premises,  agreed  that  in  con- 
sideration of  500/.  then  paid,  and  1,500Z.  to  be 
paid  on  the  11th  of  October  then  next,  G.  F. 
would,  within  three  calendar  months  after  the 
decease  of  G.  S.,  in  case  he  should  become  the 
devisee  of  the  messuage  and  premises,  convey 
and  assure  the  same  to  the  plaintiff^  his  heirs 
and  assigns,  subject  only,  jtc,  and  in  case  G.  F. 
should  not  become  such  devisee  in  fee-simple,  or 
should  not  be  able  to  make  out  a  sufficient  title 
to  the  messuage  and  premises  within  three 
calendar  months,  the  2,000/.  was  to  be  repaid 
by  G.  F.  without  interest  That,  as  a  further 
security  for  such  repayment,  the  policy  was  as- 
signed to  the  plaintiff,  subject  to  an  agreement 
by  the  plaintiff  to  re-assign  the  same  to  G.  F. ,  in 
case  the  conveyance  contracted  for  should  be 
perfected  ;  that  G.  F.  further  agreed  to  pay  the 
premiums  becoming  due  on  the  policy,  and  to 
procure  the  defendant  and  another  to  enter  into 
a  sufficient  assurance  for  the  payment  of  such 
premiums  ;  that  afterwards  and  in  the  lifetime 
of  G.  S.,  the  defendant  G.  F.  and  another  exe- 
cuted the  assignment  in  the  declaration  men- 
tioned, in  pursuance  and  part  performance  of 
the  agreement,  whereby  the  agreement  and  deed 
in  the  declaration  were  void.  The  defendant's 
'third  plea  stated  an  agreement  and  deed,  in  the 
same  tei-ms  as  the  first  plea,  and  concluded  by 
alleging  that  at  the  time  of  making  the  contract 
the  defendant  was  not  the  heir-at-law  of  G.  S., 
nor  had  he  then  or  at  any  time  any  interest  in 
the  event,  or  in  the  life  and  death  of  G.  S., 
whereby  and  by  force  of  the  14  Geo.  3,  c.  48, 
the  agreement,  policy  and  assignment  were  each 
of  them  void  : — Held,  that  the  pleas  were  bad. 
Cooke  V.  IHeld,  15  Q.  B.  460;  19  L.  J.,  Q.  B. 
441 ;  14  Jur.  951. 


V.    KISK    INSURED. 

Period.] — On  an  insurance  on  a  man's  life  for 
a  year,  if,  some  short  time  before  the  expiration 
of  the  term,  he  receives  a  mortal  wound,  of 
which  he  dies  after  the  year,  the  insurer  will 
not  be  liable.    LooJcyer  v.  Offley,  1  T.  R.  260. 

Capital  Punishment  ]~F.  assured  his  life  in 
January,  1815,  and  paia  premiums  regularly  till 
1824.  In  June,  1815,  he  committed  a  felony,  of 
which  he  was  convicted  in  October,  1824,  and  for 
which  he  was  executed  in  November,  1824.  A 
bill  was  filed  in  1825  by  his  representatives 
claiming  under  him  and  in  his  right,  for  pay- 
ment of  the  sum  alleged  to  be  due  on  the  insur- 
ance, and  decree  in  favour  of  the  representa- 
tives; but  the  judgment  was  reserved,  on  the 
ground  that,  by  the  general  policy  of  the  law, 
the  insurance  became  void  as  to  those  claiming 
under  and  in  right  of  F.,  in  consequence  of  the  , 
death  being  occasioned  by  his  own  criminal  act. ' 
Ami4}ahle  Society  v.  BoUand,  2  Dow  &  Clark,  1 ; 
4  Bligh,  N.  S.  194. 


Suicide.] — ^A  party  •covenanted  "to  do  and 
perform  all  such  acts,  matters  and  things  as 
should  be  requisite  for  continuing  and  keeping 
on  foot  a  policy  : " — Held,  that  this  covenant 
could  not  be  read  negatively,  as  if  he  had  cove- 
nanted to  do  no  act  whereby  it  would  become 
void ;  and,  therefore,  that  the  covenant  was  not 
broken  by  the  suicide  of  the  covenantor,  whereby 
the  policy  became  forfeited.  Dormay  v.  Borro- 
daile,  10  Beav.  335 ;  S.  C,  5  C.  B.  380  ;  11  Jur. 
231. 


State  of  ]Cind.]->An  office  stipulated  that 


the  policy  should  be  void,  if  the  assured  should 
"die  on  the  seas  or  go  beyond  the  limits  of 
Europe,  or  enter  into  the  naval  or  military  ser- 
vice, or  die  by  hU  own  handg,  or  by  the  hsoid  of 
justice,  or  by  duelling."  The  insured  had  been 
observed  for  some  time  to  be  labouring  under 
dejection  of  spirits,  though  he  performed  hia 
various  duties  as  usual.  Without  any  apparently 
direct  cause,  he  flung  himself  from  Vauxhall 
bridge  int6  the  Thames,  and  was  drowned.  The 
office  refused  to  pay  the  policy  which  had 
attached ;  defending,  that  the  case  came  within 
the  terms  of  the  proviso  which  released  them  i£ 
the  insured  died  oy  his  own  hands.  The  jury 
found  specially  these  facts  following : — I^rst, 
the  death  under  the  circumstances;  secondly,, 
that  the  deceased  leaped  from  the  bridge  volun- 
tarily, knovring  that  the  result  of  his  act  would 
be  his  death,  and  intending  that  result ;  but, 
thirdly,  that,  at  the  time  he  did  so,  he  was,^t 
in  a  state  of  mind  capable  to  distinguish  good 
from  evil : — Held,  by  Coltman,  Erdtine  and 
Maule,  JJ.,  that,  if  the  deceased  was  labouring 
under  no  delusion  as  to  the  physical  effect  of  the 
act  which  he  was  committing ;  if  he  knew  that 
it  was  water  into  which  he  was  about  to  throw 
himself,  and  that  in  so  throwing  himself  off  the 
bridge  he  would  be  drowned  ;  and  if  he  volun- 
tarily threw  himself  into  the  river  for  the  pur- 
pose of  being  drowned — then,  the  subsequent 
finding,  that,  at  the  time  of  the  act  committed, 
the  deceased  could  not  distinguish  between  good 
and  evil,  though  it  cleared  the  act  from  l^ing* 
felonious,  yet  did  not  take  it  out  of  the  proviso 
which  relieved  the  company  from  liability. 
Borradaile  v.  Hunter,  5  Scott,  N.  R.  418 ;  5 
M.  &  G.  639  ;  12  L.  J.,  C.  P.  226  ;  7  Jur.  443. 

Tindal,  C.  J.,  dissentiente,  thought  that  the 
company  was  liable  to  pay  the  insurance,  and 
that  the  act  was  taken  out  of  the  proviso  by  the 
finding  of  the  jury,  and  covered  by  the  policy 
itself  :  because,  from  the  context  with  the  other 
two  kinds  of  death  subsequently  mentioned,  this 
"dying  by  his  own  hands"  meant  an  act  of 
felonious  self-destruction ;  and  the  jury  had 
negatived  any  felony,  by  saying,  that  the  de- 
ceased at  the  time  was  incapable  of  distinguish- 
ing between  good  and  evil.    Ih, 

A.  effected  a  policy  on  his  own  life,  subject  to 
the  following  conditions  :  that  the  policy  should 
become  void,  if  the  assured  should  die  on  the 
high  seas,  or  should  go  beyond  the  limits  of 
Europe,  or  enter  the  military  or  naval  service, 
except  with  the  permission  of  the  assurers  ;  and 
that  every  policy  effected  by  a  person  on  his  or 
her  own  life  should  be  void,  if  such  person  should 
commit  suicide,  or  die  by  duelling  or  the  hands 
of  justice.  He  died  in  consequence  of  having- 
voluntarily,  and  for  the  purpose  of  killing  him- 
self, taken  sulphuric  acid,  but  under  circum- 
stances tending  to  shew  that  he  was  at  the  time 
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uf  nnsonnd  mind.  In  an  action  by  his  adminis- 
tratrix upon  the  policy,  the  company  pleaded 
that  A.  did  commit  saicide,  whereby  the  policy 
became  Toid :  and  at  the  trial  the  judge  directed 
the  jury,  *'  that,  in  order  to  find  the  issue  for  the 
company,  it  was  necessary  that  the  juiy  should 
be  satisfied  that  A.  died  by  his  own  voluntary 
act,  being  then  able  to  distinguish  between  right 
and  wrong,  and  to  appreciate  the  nature  and 
quality,  of  the  act  that  he  was  doing,  so  as  to  be 
a  responsible  moral  agent :  that  the  burthen  of 
the  proof  as  to  his  dying  by  his  own  yoluntary 
act  was  on  the  company,  but,  that  being  estab- 
lished, the  jury  must  assume  that  he  was  of  sane 
mind,  and  a  responsible  moral  agent,  unless  the 
contrary  should  appear  in  evidence  : " — ^Held, 
that  his  direction  was  erroneous,  for  that  the 
terms  of  the  condition  included  all  acts  of  volun- 
tary self-destruction ;  and  therefore,  that,  if  A. 
voluntarily  killed  himself,  it  was  immaterial 
whether  he  was  or  was  not  at  the  time  a  respon- 
sible moral  agent.  Cli/t  v.  Sehtoabe,  3  C.  B. 
437;  17  L.  J.,  C.  P.  2  ;  2  0.  &  K.  134  — 
Ex.Ch. 

A  policy  contained  a  proviso,  that  if  the 
insured  should  commit  suicide  the  policy  should 
be  cancelled  by  the  return  of  the  premiums, 
except  the  policy  should  have  been  legally 
assigned  : — Held,  that  "  commit  suicide  "  was 
equivalent  to  "  die  by  his  own  hand,"  without 
reference  to  the  moral  state  of  mind  of  the 
deceased.  Dufaur  v.  Profemonal  Life  Insur- 
unce  Company,  25  Beav.  599  ;  27  L.  J.,  Ch.  817  ; 
4'Jur.,  N.  S.  841. 

A  policy  is  not  rendered  void  by  the  suicide  of 
the  insun^  while  in  a  state  of  insanity.  Horn 
V.  AnglO'Auttralian  aiid  Universal  Itomily 
Life  Inguranee  Company ,  30  L.  J.,  Ch.  511  ; 
7  Jur.,  N.  S.  673  ;  4  L.  T.  142  ;  9  W.  R.  359. 

Afsigiiment  of  Policy.] — The  condition 

avoiding  a  policy  in  the  event  of  the  assured 
dying  by  his  own  hand  applies  to  all  cases  of 
self-destruction,  and  it  is  immaterial  that  at  the 
time  of  committing  the  act  the  assured  was  of 
unsound  mind.  White  v.  British  Empire 
Mutual  Life  Assurance  Company,  7  L.  R.,  Eq. 
394  ;  38  L.  J.,  Ch,  53  ;  19  L.  T.  306 ;  17  W.  R. 
26. 

When  there  is  a  condition  in  a  life  policy  that 
in  the  event  of  the  assured  dying  by  his  own 
hand,  the  policy  shall  be  void,  except  to  the 
extent  of  any  bon&  fide  interest  which,  at  the 
time  of  his  death,  shall  be  vested  in  any  other 
person  or  persons  for  his  or  their  own  benefit, 
the  exception  applies  as  much  when  that  interest 
is  vested  in  the  assurers  themselves  as  when  it  is 
vested  in  a  third  party.    lb. 

A  condition  that  policies  effected  on  persons' 
own  lives,  who  should  die  by  duelling  or  by  their 
own  hands,  or  by  the  hands  of  justice,  would 
become  void  so  far  as  r^ards  the  personal  repre- 
sentatives of  the  persons  so  dying,  but  would 
remain  in  force  only  to  the  extent  of  any  bon& 
fide  interest  which  might  have  been  acquired  by 
any  other  person  under  assignment  by  deed  for 
consideration  or  by  way  of  security  or  indemnity, 
or  by  virtue  of  any  legal  or  equitable  lien  as  a 
security  for  money,  upon  proof  of  the  extent  of 
such  interest,  does  not  render  such  policies  void 
upon  the  ground  that  it  holds  out  an  inducement 
to  the  assured  to  commit  suicide.  Moore  v. 
Woolsey^  4  £1.  &  BL  243  ;  3  C.  L.  R.  207  ;  24  L.  J., 
Q.  B.  40 ;  1  Jur.,  N.  S.  468. 


Lioenoes  to  go  or  reside  Abroad.] — If  a  person 
insuring  his  life  with  a  company,  a  condition  of 
whose  policies  forbids  the  insured  going  beyond 
the  limits  of  Europe  without  licence  of  the 
directors,  pays,  at  the  time  of  the  execution  of 
the  policy,  an  extra  premium  for  permission  to 
proceed  to  and  reside  at  B.  (a  place  out  of 
Europe),  for  a  year,  stating  that  he  was  then 
about  to  proceed  to  B.,  but  does  not  proceed  to 
B.  for  some  years,  and  then  goes  there,  and  dies 
there  within  a  year  after  his  arrival,  having 
never  paid  any  extra  premium  except  the  above, 
but  paying  all  the  ordinary  premiums  down  to 
his  death,  the  company  is  liable  for  the  sum 
insured.  ^l>tman  v.  Afichor Insurance  Company, 

4  C.  B.,  N.  S.  476  ;  27  L.  J.,  C.  P.  275  ;  4  Jur., 
N.  S.  712. 

A  declaration  stated,  that  the  defendant  cove- 
nanted that  he  would  at  any  time  or  times  here- 
after appear  at  an  oflice  or  offices  for  the  insurance 
of  lives  within  London  or  the  bills  of  mortality 
and  answer  such  questions  as  might  be  asked 
respecting  his  age,  &c.,  in  order  to  enable  the 
plaintiff  to  insure  his  life,  and  would  not  after- 
wards do,  or  permit  to  be  done,  any  act  whereby 
such  insurance  should  be  avoided  or  prejudiced ; 
and  it  then  alleged  that  the  defendant,  in  part 
performance  of  his  covenant,  did,  at  the  plaintiff's 
request,  appear  at  the  office  of  the  Rock  Life  In- 
surance Company,  and  did  answer  certain  ques- 
tions asked  of  him,  and  that  the  plaintiff  insured 
the  defendant's  life  with  that  company  by  a 
policy  containing  a  proviso,  that  if  he  went  be- 
yond the  limits  of  Europe,  the  policy  should  be 
null  and  void.  Breach,  that  the  defendant  went 
beyond  the  limits  of  Europe,  to  wit,  to  the  pro- 
vince of  Canada,  in  North  America : — Held,  that 
the  declaration  was  bad  for  not  averring  that 
the  defendant  had  notice  that  the  policy  was 
effected.  Vyse  v.  Wakejield,  6  M.  &  W.  442  ;  8 
D.  P.  C.  377.  Affirmed,  7  M.  &  W.  126 ;  8  D. 
P.  C.  611. 

Erysipelas  arising  from  Aocidental  Cut — 
Secondary  Cause.] — ^A  policy  against  death  from 
accidental  injury  contained  the  following  con- 
dition :  *'  This  policy  insures  against  all  forms 
of  cuts,  stabs,  tears,  &c.,  when  accidentally  oc- 
curring from  material  and  external  cause  operat- 
ing upon  the  person  of  the  insured,  where  such 
accidental  injury  is  the  direct  and  sole  cause  of 
death  to  the  insured,  but  it  does  not  insure 
against  death  arising  from  rheumatism,  gout, 
hernia,  erysipelas,  or  any  other  disease  or  second- 
ary cause  or  causes  arising  within  the  system 
of  the  insured  before  .or  at  the  time  of  or  follow- 
ing such  accidental  injury  (whether  causing  such 
death  directly  or  jointly  with  such  accidental 
injuiy)."  The  assured  on  Saturday,  the  24th  of 
April,  accidentfdly  cut  his  foot  against  the  broken 
side  of  an  earthenware  pan.  On  the  Thursday 
following  erysipelas  supervened,  and  of  that 
disease  he  died  on  the  next  Saturday.  The 
erysipelas  was  caused  by  the  wound,  and  but  for 
the  wound  he  would  not  have  suffered  from  it. 
In  an  action  by  his  executrix  against  the  insurers 
to  recover  the  amount  insured : — Held,  that  they 
were  protected  by  the  condition,  and  were  not 
liable.    Smith  v.  Accident  Insurance  Company, 

5  L.  R.,  Ex.  302;  39  L.  J.,  Ex.  211  ;  22  L.  T. 
861 J  18  W.  R.  1107. 

External  Caiue — Suffooation  whilst  Insen- 
sible.]— A  policy  against  any  injury  from  acci- 
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dent  or  yiolence  contained  a  proyiso  "  that  no 
claim  should  be  payable  in  respect  of  death  by 
accident  unless  tne  same  should  be  occasioned 
by  some  external  or  material  cause  operating 
upon  the  insured  person.**  The  claim  made  by 
the  executors  of  an  insured,  stated  that  he  went 
to  bathe,  and,  while  in  a  pool  one  foot  deep,  he 
became  insensible  from  some  internal  cause  and 
fell  with  his  face  downwards ;  soon  after  he  was 
so  found,  and  water  escaped  from  his  lungs  in 
such  a  manner  as  to  prove  that  he  had  breaUied 
after  falling  in  the  water.  The  immediate  cause 
of  death  was  suffocation  by  water,  but  such 
suffocation  would  not  have  taken  place  had  he 
not  been  incapable  of  helping  himself  in  con- 
sequence of  the  insensibility : — Held,  that  the 
death  was  caused  by  accident  within  the  mean- 
ing of  the  policy.  Reynolds  v.  Aceidentai  In- 
iuranee  Company,  22  L.  T.  820;  18  W.  B.  1141. 

SMth  1»7  Drowning  while  in  an  Epileptio  Fit 
— Conitmetion.] — W«  effected  an  insurance  with 
the  defendants  against  accidental  injury,  and  by 
the  terms  of  the  policy  the  defendants  agreed 
to  pay  the  amount  insured  to  W.*s  legal  repre- 
sentatives, should  he  sustain  "any  personal  injury 
caused  by  accidental,  external,  and  visible 
means,**  and  the  direct  effect  of  such  injury 
should  occasion  his  death.  The  policy  also  con- 
tained a  proviso  that  the  insurance  should  not 
extend  *'  to  any  injury  caused  by  or  arising  from 
natural  disease  or  weakness  or  exhaustion  con- 
sequent upon  disease.**  During  the  time  the 
policy  was  in  force,  and  whilst  he  was  crossing 
and  fording  a  stream,  W.  was  seized  with  ah 
epileptic  fit  and  fell  into  the  stream,  and  was 
there  drowned  whilst  suffering  from  the  fit,  but 
he  did  not  sustain  any  personal  injury  to  occa- 
sion death  other  than  drowning: — Held,  that 
W.*s  death  was  occasioned  by  an  injury  within 
the  risk  covered  by  the  policy,  and  to  which  the 
proviso  did  npt  apply.  Wintpear  v.  Accident 
Inturance  Company,  6  Q.  B.  B.  42;  60  L.  J., 
Q.  B.  292  ;  48  L.  T.  459 ;  29  W.  B.  116;  45  J.  P. 
110— 0.  A. 

'*  Sole  CauM  of  Death  "—Pall  from  PUtform 
npon  Bailway.^ — ^A  policy  of  insurance  against 
death  from  accidental  injurv  contained  the  fol- 
lowing condition :  '*This  policy  insures  payment 
only  in  case  of  injuries  accidentally  occurring 
from  material  and  external  cause  operating  upon 
the  person  of  the  insured,  where  such  accidental 
injury  is  the  direct  and  sole  cause  of  death  to 
the  insured,  but  it  does  not  insure  in  case  of 
death  arising  from  fits  ...  or  any  disease  what- 
soever arising  before  or  at  the  time  or  following 
such  accidental  injury,  whether  consequent  upon 
such  accidental  injury  or  not,  and  whether  caus- 
ing such  death  directly  or  jointly  with  such 
accidental  injury.*'  The  insured,  while  at  a 
railway  station,  was  seized  with  a  fit  and  fell 
forwaids  off  the  platform  across  the  railway, 
when  an  engine  and  carriages  which  were  passing 
went  over  his  body  and  killed  him  :— Hew,  that 
the  death  of  the  insured  was  caused  by  an  acci- 
dent within  the  meaning  of  the  policy,  and  that 
the  insurers  were  liable.  Lawrence  v.  Accidental 
Jnmranee  Company,  7  Q.  B.  D.  216 ;  50  L.  J., 
Q.  B.  522 ;  45  L.  T.  29  ;  29  W.  B.  802  ;  45  J.  P. 
781. 

ITnder  Inflneneo  of  Drink  at  Time  of  Ii^ary.] 
— In  a  policy  of  life  assurance  it  was  provided 


that  the  assurance  should  not  extend  to  any 
death  or  injuxy  happening  while  the  assured  was 
under  the  influence  of  intoxicating  liquor,  or 
occasioned  by  his  wilfully  exposing  himself  to 
any  unnecessary  danger  or  peril.  The  assured, 
while  in  such  a  condition  that  there  was  a  con- 
flict of  evidence  as  to  the  &ct  of  his  being  or  not 
being,  more  or  less,  affected  by  the  liquor  he  had 
taken,  accosted  a  woman  in  the  street,  persisting 
in  doing  so  in  the  face  of  remonstrances,  and  was 
knocked  down  by  the  man  in  whose  company 
she  was  at  the  time,  receiving  injuries  from 
which  he  died  : — ^Held,  that,  to  enable  the  com- 
pany to  takh  advantage  of  the  above  proviso,  it 
was  not  necessary  ti^t  the  assured  should  be 
under  the  influence  of  intoxicating  liquor  at  the 
time  of  his  death,  as  well  as  at  the  time  when 
the  injury  was  sustained,  but  that  it  was  suffi- 
cient  to  shew  that  he  was  under  such  influence 
when  he  met  with  the  injury  from  which  death 
afterwards  resulted.  Mdir  v.  Railvoay  PaS' 
sengers  Auuranee  Company,  37  L.  T.  356. 

Under  the  influence  of  intoxicating  liquor 
means  under  such  influence  as  to  disturb  the 
quiet  equable  exercise  of  a  man*8  intellectual 
Unities.    Ih. 

The  latter  part  of  the  proviso,  with  regard 
to  wilful  exposure  to  peril,  should  be  limit^  to 
dangers  ejusdem  generis  with  those  recapitu- 
lated in  the  earlier  part  of  the  clause,  and  does  not 
extend  to  the  exceptional  circumstances  under 
which  the  assured  met  his  death.    Ih, 


VI.    BEPBBSENTATIONS  AND    DECLABA- 

TIONS. 

1.  Gbneballt. 

Xatorial  Coneoalment,  what  is.]  —  In  a  pro- 
posal by  M.  to  an  assurance  office  for  an  assurance 
on  his  life,  in  answer  to  the  question,  ^'  Has  a 
proposal  ever  been  made  on  your  life  at  any 
other  office  or  offices?  If  so,  where?  Was  it 
accepted  at  the  ordinary  premium,  or  at  an 
increased  premium,  or  dechned?*' — his  answer 
was,  "  Insured  now  in  two  offices  for  16,0002.  at 
oidinary  rates.  Policies  effected  last  year.** 
The  proposal  was  accepted,  but  the  office  having 
subsequently  ascerteined  that  the  life  of  M.  had 
been  declined  by  several  offices: — Held,  that 
there  had  been  a  material  concealment,  and  that 
the  office  was  entitled  to  have  the  contract  set 
aside.  London  Asturance  v.  Mansel,  11  Ch.  D. 
363 ;  48  L.  J.,  Ch.  381  ;  41  L.  T.  225  ;  27  W.  B. 
444. 

If  the  assured,  at  the  time  of  effecting  a  policy, 
conceals  anything  material  for  the  insurer  to 
know,  the  policy  is  void ;  and  it  matters  not 
whether  or  not  the  assured  considered  it  material 
or  not ;  and  what  amounts  to  a  misrepresentation 
or  to  a  material  concealment  is  a  question  for 
the  jury ;  the  fact  that,  on  a  life  policy,  an  unusu- 
ally high  premium  was  paid,  is  quite  immaterial, 
and  therefore  not  to  be  taken  as  a  proof  that  the 
office  considered  the  party  to  be  a  bad  life.  Von 
Lindenau  v.  Deshorov^h,  3  M.  &  B.  45  ;  8  B.  &  C. 
686 ;  3  C.  &  P.  350. 

Suppression  of  Faots.] — D.  applied,  through  an 
insurance  agent,  to  an  office  to  insure  an  invalid 
life,  informing  them  of  the  fact.  The  office 
wrote  asking  iS  the  life  had  been  refused  by  any 
office,  and  if  so,  to  name  it.    There  had. been 
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nnmeroas  refnsals,  and  negotiatioiis  with  other 
offices  were  pending,  which  afterwards  resulted 
in  refusals.  The  agent  replied  that  he  had  been 
and  still  was  corresponding  with  other  offices, 
as  the  amount  to  be  instued  was  large.  The 
office  granted  the  policy  : — Held,  to  be  such  an 
intentional  suppression  of  the  facts  as  to  yitiate 
the  contract.  General  Provincial  Life  A^turance 
Company,  In  re,  Daintree,  Ew  parte,  18  W.  B. 
396. 

A  suppression  or  a  false  representation  of  facts 
material  to  be  known  by  the  insurers,  vitiates  a 
policy,  although  it  is  in  answer  to  a  parol  in- 
quiry, and  the  policy  is,  by  the  articles  of  the 
insurance  office,  to  be  Toid  on  false  answers 
being  given  to  certain  written  inquiries.  Wain- 
icri^htY.  Bland,  1  M.  &  W.  32 ;  1  Oale,  406 ;  1 
M.  &  Bob.  481. 

Fraud— Caneellatioii  of  FoUoy.J — ^A  life  assur- 
ance society  re-assured  a  portion  of  its  risk 
on  one '  of  its  policies  with  a  second  society, 
stating  that  a  third  society  had  re-assured  part 
of  the  risk,  and  that  the  remainder,  beyond  what 
it  was  proposed  that  the  second  society  should 
take,  would  be  retained  by  itself,  the  first  society. 
This  was  the  intention  of  the  first  society  at  the 
time,  but  in  the  interval  between  the  proposal  to 
the  second  society  and  the  completion  of  the  re- 
assurance with  it,  the  first  society,  for  reasons 
connected  with  its  own  business,  but  without  the 
intervention  of  any  new  fact,  or  new  informa- 
tion, or  change  of  opinion  as  to  the  value  of  the 
life  ultimately  assured,  changed  its  prior  intention 
and  re-assured  the  whole  of  the  risk  beyond  what 
was  to  be  taken  by  the  second  society  with  the 
third  society.  The  first  society,  however,  did  not 
communicate  its  change  of  intention  to  the 
second  society,  but  allowed  them  to  complete 
their  re-assurance.  The  life  having  dropped  and 
the  risk  having  become  a  claim,  and  the  second 
society  having  learnt  the  above  facts,  and  having 
declined  to  pay  the  amount  of  their  own  re-assur- 
ance, the  first  society  brought  an  action  against 
them  on  the  policy.  Upon  a  bill  filed  by  the 
second  society  against  the  first,  alleging,  as  by 
evidence  was  proved  to  be  the  fact,  that  the  re- 
tention by  the  first  society  of  a  portion  of  the 
risk  was  a  material  element  in  inducing  the 
second  society  to  take  a  share  in  it  without 
further  investigation  than  they  actually  made, 
.  and  praying  to  have  it  declared  that  the  policy 
had  been  fraudulently  obtained,  and  ought  to  be 
delivered  up  to  be  cancelled,  and  seeking  an  in- 
junction to  restrain  the  action  and  any  other  pro- 
ceedings : — Held,  first,  that  the  second  society 
was  entitled  to  the  relief  sought.  Traill  v. 
Baring,  4  De  G.,  J.  &  S.  818. 

Held,  secondly,  that  the  case  made  by  the  bill 
was  one  for  equitable  relief,  and  that  there  was 
consequently  jurisdiction  in  equity  to  deal  with 
it,  even  if  it  might  have  been  dealt  with  at  law 
also.    Ih, 

Two  actions  were  brought  by  the  same  plain- 
tiff against  an  insurance  company  upon  two 
policies.  After  issue  had  been  joined  an  order 
was  made  staying  one  action  until  the  other 
had  been  tried,  on  the  terms  of  the  defendants 
being  bound  in  both  by  the  result  of  the 
one  which  should  be  tried.  But  the  plaintiff 
was  not  to  be  bound.  The  company,  who  re- 
sisted payment  upon  the  allegation  that  the 
policies  had  been  obtained  by  fraud,  afterwards 
filed  a  bill  in  equity  to  restrain  the  actions,  and 


to  have  the  policies  delivered  up  and  cancelled. 
No  injunction  was  moved  for.  An  order  was 
made  in  the  suit  staying  the  proceedings  until 
after  the  decision  of  the  action.  Ultimately 
the  action  which  was  tried,  was  decided  in 
favour  of  the  company,  on  the  ground  that  the 
policy  had  been  obtained  by  fraud.  The  plaintifi 
at  law  then  delivered  up  both  policies  to  tne  com- 
pany. Upon  the  suit  coming  on  for  hearing  : — 
Held,  that  a  decree  must  be  made  for  |cancella« 
tion  of  both  policies  ;  and  that  the  defendants 
must  pay  the  costs  of  the  suit.  London  and 
Proidncial  Imuranoe  Company  v.  Seymour,  17 
L.  B.,  Bq.  85  ;  43  L.  J.,  Ch.  120  ;  29  L.  T.  641  ; 
22  W.  B.  201. 

Knowledge  of  Person  Insuring.] — By  a  de- 
claration and  statement  as  to  health,  signed  by 
the  assured  previously  to  effecting  a  policy  on  a 
life,  it  was  agreed  that  if  any  untrue  averment 
was  contained  therein,  or  if  the  facts  required  to 
be  set  forth  in  the  proposal  (annexed)  were  not 
truly  stated,  the  premiums  should  be  forfeited, 
and  the  assurance  be  absolutely  null  and  void. 
The  statement  as  to  the  health  of  the  life  was 
untrue  in  point  of  fact,  but  not  tA  the  knowledge 
of  the  par^  making  it :— Held,  that  the  premiums 
were  forfeited,  and  could  not  be  recovered  back. 
DuckeU  V.  Williams,  2  0.  &  M.  348 ;  4  Tyr. 
240. 

At  the  time  of  effecting  a  policy  the  insured 
signed  a  declaration  In  writing,  which  was  to 
be  the  basis  of  the  contract,  and  in  which  he 
stated  that  he  had  not  had  certain  specified 
diseases,  that ,  he  was  in  good  health,  and  that 
he  was  not  aware  of  any  circumstance  or  dis- 
order tending  to  shorten  his  life,  or  to  render 
an  insurance  on  his  life  more  than  ordinarily 
hazardous  : — ^Held,  that  to  make  the  declaration 
untrue,  so  as  to  vitiate  the  policy  granted,  the 
insured  must  not  only  have  known,  when  he 
signed  the  declaration,  that  he  had  had  some 
circumstance  or  disorder  tending  to  shorten  his 
life,  or  to  render  an  insurance  on  his  life  more 
than  ordinarily  hasaidous,  but  he  must  also  have 
known  that  such  circumstance  or  disorder  was  of 
a  character  to  shorten  his  life,  or  to  render  an 
insurance  on  his  life  more  than  ordinarily  hazar^ 
dous.  Jones  v.  Provincial  Insurance  Cofnpany, 
3  .C.  B.,  N.  S.  65  ;  26  L.  J.,  C,  P.  272  ;  3  Jur., 
N.  8.  1004. 

A  policy  on  the  life  of  another  person,  who,  at 
the  time  of  the  insurance,  is  in  a  good  state  of 
health,  is  not  vitiated  by  the  non-communica- 
tion by  such  person  of  the  fact  of  his  having,  a 
few  yeays  before,  been  affiicted  with  a  disorder 
tending  to  shorten  life,  if  it  appears  that  the  dis- 
order was  of  such  a  character  as  to  prevent  the 
party  from  being  conscious  of  what  had  happened 
to  him  while  suffering  under  it.  Stoete  v.  Jmirlic, 
6  C.  &  P.  1. 

A  policy  of  insurance 
company  to  the  plaintiff 
containing  a  proviso  that  "if  the  declaration 
under  the  hand  of  the  plaintiff  delivered 
at  the  company's  office  as  the  basis  of  the 
insurance  is  not  in  every  respect  true,  and 
if  there  has  been  any  misrepresentation,  &c. 
....  then  the  insurance  shall  be  void  : " — 
Held,  that  an  inaccurate  statement  of  a  material 
fact  contained  in  the  declaration  avoided  the 
policy,  though  the  statement  was  made  bonft 
fide,  and  was  not  untnie  to  the  knowledge  of 
the  plaintiff.    Macdomld  v.  Law  Union  Fire 
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afid  Life  higurance  Company^  9  L.  R.,  Q.  B. 
328 ;  43  L.  J.,  Q.  B.  131 ;  30  L.  T.  545  ;  22  W.  R. 
630 ;  8,  -P.,  Thompson  y,  Lambert,  2  Jr.  B.,  Eq. 
433;  17W.  R.111. 

Tendency  of  Disorder.]— -It  is  not  to  be  con- 
cluded that  a  disorder  with  which  a  person  is 
aMcted  before  he  effects  on  insurance  on  his 
life  is  a  "disorder  tending  to  shorten  life," 
within  the  meaning  of  the  declaration  required 
by  the  Equitable  Insurance  Office,  from  the 
mere  circumstance  that  he  afterwards  dies  of  it, 
if  it  is  not  a  disorder  which  generally  has  that 
tendency.  Watson  v.  Mainwaring,  4  Taunt, 
763, 

—  Epileptie  Fiti.]— Where  a  policy  contains 
a  warranty,  that  the  assured  "  has  not  been 
affected  nor  subject  to  gout,  vertigo,  fits,"  &c., 
such  warranty  is  not  broken  by  the  fact  of  the 
assured  having  had  an  epileptic  fit  in  consequence 
of  fm  accident.  To  vacate  such  policy,  it  must 
be  shewn  that  the  constitution  of  the  assured 
was  naturally  liable  to  fits,  or  by  accident  or 
otherwise  had  become  so  liable.  Chattock  v. 
8hawe,  1  M.  &  Rob.  498. 

— —  Blood-Spitting.] — The  expression  in  a 
policy,  that  the  assured  *^  has  not  had  any  spit- 
ting of  blood,'*  docs  not  mean  that  he  has,  in 
fact,  never  spit  blood,  but  that  he  has  not  spit 
blood  either  from  unascertained  causes  or  from 
a  disease  tending  to  shorten  life.  Geach  v.  In- 
gall,  14  M.  &  W.  96  ;  15  L.  J.,  Ex.  37  ;  9  Jur. 
691. 

By  a  policy,  it  was  stipulated  that  it  should  be 
void,  if  anything  stated  by  the  assured  in  his 
declaration  to  the  directors  should  be  untrue. 
In  his  declaration  he  stated,  that  he  was  at  that 
time  in  good  health,  and  not  afflicted  with  any 
disorder,  nor  addicted  to  any  habit  tending  to 
shorten  life  ;  that  he  had  not  at  any  time  been 
afflicted  with  insanity,  rupture,  gout,  fits,  &c. ; 
that  he  had  not  anv  spitting  of  blood,  consump- 
tive symptoms,  asthma,  cough,  or  other  affection 
of  the  lungs  ;  and  that  \V.  was  at  that  time  his 
usual  medical  attendant.  Four  years  before  the 
policy,  the  assured  had  spit  blood  ;  he  had  since 
evinced  consumptive  symptoms,  and  he  ulti- 
mately died  of  consumption  three  years  after 
the  making  of  the  policy.  The  judge  directed 
the  jury  to  say  whether  the  assured,  when  he 
made  his  declaration,  had  such  a  spitting  of 
blood,  and  such  affection  of  the  lungs  and  in- 
flammatory cough,  as  tended  to  shorten  his  life  : 
•—Held,  that  this  was  a  misdirection,  as  the  as- 
sured was  bound  to  state  to  the  company  the 
fact  of  a  single  spitting  of  blood,  to  enable  them 
to  ascertain  whether  it  proceeded  from  the  dis- 
order called  by  that  name.    lb. 


Chont.] — A  person  proposing  to  insure  his 

life  was.  asked,  *'  Have  you  ever  been  afflicted 
with  gout  ?  "  and  answered  **  No  ;  "  and  being 
asked,  *'Has  your  life  been  proposed  at  any 
other  office,  and  if  so.  has  it  been  accepted,  and 
at  what  rate  1 "  answei*ed,  "  It  has  been  pro- 
posed and  accepted  at  the  ordinary  rate."  The 
life  had  been  proposed  at  one  office  and  declined, 
and  at  another  office,  where  he  had  been  exa- 
mined and  approved  by  the  medical  man,  but 
nothing  further  had  been  done.  Before  the  pro- 
posal he  had  a  slight  attack  of  suppressed  gout : 
— Held,  that  this  answer  was  not  untrue  if  he 


had  not  been  sensibly  afflicted  with  gout,  but 
merely  had  some  symptoms  which  a  medical 
man  could  detect  as  denoting  the  presence  of 
gout  in  the  system.  Fowhes  v.  Manchester  and 
Londitn  Life  Insurance  CompanVy  3  F.  &  F« 
440. 

Change  of  Health.]— In  July,  1863,  B.  nego- 
tiated for  the  insurance  of  his  life  in  an  offlce, 
and  in  filling  up  the  usual  declaration  as  to  his 
health  and  habits  of  life,  stated  that  he  could 
not  remember  when  he  was  last  ill,  and  that  he 
was  then  and  always  had  been  enjoying  good 
health.  After  examination  by  the  medical  officer 
of  the  company,  he  was  accepted  as  a  fixst-class 
life.  In  August  preceding  the  completion  of  the 
contract  he  became  alarmed  about  his  healthy 
and  went  to  consult  a  physician,  other  than  his 
ordinary  medical  attendant,  who  warned  him 
that  he  was  in  a  dangerous  state  of  health,  and 
prescribed  for  him.  He  never  communicated 
this  circumstance  to  the  company.  In  Septem- 
ber the  premium  was  paid,  and  the  policy 
effected.  On  the  receipt  for  the  premium  was 
indorsed  a  condition  that  if  any  variation  should 
have  taken  place  in  the  health  of  the  assured 
since  the  date  of  the  medical  examination  and 
before  actual  payment  of  the  premium,  the  re-> 
ceipt  should  be  void.  Eight  months  after  the 
assured  died  ;  it  was  not  proved  satisfactorily  of 
what  disease  : — Held,  that  the  non-communica- 
tion to  the  company  of  his  change  in  health 
and  visit  to  the  physician  was  fraudulent  and 
vitiated  the  policy.  British  Equitable  In^ur^ 
a  nee  Company  v.  Great  Western  Ilailtoay  Com' 
pany,  38  L.  J.,  Ch.  132  ;  19  L.  T.  476  ;  17  W.  R* 
43.  Affirmed  on  appeal,  38  L.  J.,  Ch.  314  ;  20 
L.  T.  422  ;  17  W.  R.  561. 

Detoription — ^Residence.] — In  a  proposal  for 
insurance  against  accidents,  the  "name,  resi- 
dence, profession  or  occupation  of  the  person 
whose  life  is  proposed  to  be  insured  "  were  stated 
thus  :  "  I.  T.  P.  Esq.,  Saltley  Hall,  Warwiq^- 
shire."  The  policy  contained  a  proviso,  '*  that  if 
any  statement  or  all^ation  contained  in  the 
proposal  be  untrue,  or  if  this  policy  has  been 
obtained  through  any  misrepresentation,  con- 
cealment, or  untrue  averment  whatsoever,  thi» 
policy  shall  be  void."  I.  T.  P.  was  an  iron- 
monger at  D.,  but  resided  at  Saltley  Hall : — 
Held,  that  there  was  no  untrue  though  an  im- 
perfect statement  in  the  proposal  within  the 
meaning  of  the  proviso.  Perrins  v.  Marine  and 
General  Travellers  Insurance  Society,  2  El.  k 
El.  317  ;  29  L.  J.,  Q.  B.  242  ;  6  Jur.,  N.  S.  627  ; 
8  W.  R.  563— Ex.  Ch. 

The  conditions  of  an  insurance  required  a  decla- 
ration of  the  state  of  the  health  of  the  assured, 
and  the  policy  was  to  be  valid  only  if  the 
statement  was  free  from  all  misrepresentation 
and  reservation :  the  declaration  described  the 
assured  as  resident  at  Fisherton  Anger ;  she  was 
then  a  prisoner  in  the  county  gaol  there  : — ^Held, 
that  it  was  a  question  for  the  jury  whether  the 
imprisonment  was  a  material  fact,  and  ought  to 
have  been  communicated.  Ifuguenin  v.  Mayley^ 
6  Taunt.  186. 

Xedioal  Attendant.]  —  On  an  action  on  a 
policy,  based  upon  answers  by  the  assured  to> 
certain  questions,  as  follows :  "  If  of  sober  and 
tem^rate  habits  ?"  "If  aware  of  any  disorder 
or  circumstance  tending  to  shorten  life  ?"    "la 
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there  any  other  and  what  information  touching 
the  past  or  present  state  of  health  which  the 
company  ODght  to  be  made  acquainted  with  ? " 
*'  Name  and  address  of  ordinary  medical  atten- 
dant.*' The  assured  had  in  the  year  preceding 
that  in  which  the  policy  was  effected,  and  in  the 
very  same  year,  been  attended  for  the  effects  of 
severe  drinking ;  on  the  last  occasion  (a  month 
or  two  before  the  policy)  for  delirium  tremens, 
of  which  ^le  in  two  years'  time  died :  and  the 
medical  man  who  had  attended  him  for  several 
years  before  the  policy,  and  down  to  his  death, 
was  not  mentioned  as  the  ordinary  medical 
attendant : — Held,  that  this  justified  a  verdict 
for  the  company,  even  though  the  answer  to 
the  last  question  was  bon4  fide.  Hutton  v. 
Waterloo  Life  Assuranve  Covipany^  1  F.  &  F, 
735. 

In  effecting  a  policy  on  the  life  of  a  party,  the 
phrase  *' usual  medical  attendant,"  means  the 
person  who  is  best  acquainted  by  experience  with 
the  constitution  of  the  individual ;  and,  there- 
fore, if  a  person  has  been  attended  by  a  medical 
man  for  several  years  in  serious  disorders,  and 
afterwards  takes  another,  who  has  only  seen  him 
once  or  twice,  the  giving  the  name  of  the  latter 
as  his  usual  medical  attendant,  without  men- 
tioning the  circumstances  under  which  he  was 
attended  by  the  other,  is  a  wrong  answer,  and 
will  vitiate  the  policy.  Ifuckman  v.  Femie,  3 
M.  &  W.  506  ;  1  H.  &  fl.  149  ;  2  Jur.  444. 

Qneition  for  Jnry— Xateriality  or  Tmtli.1— 
F.  applied  to  an  insurance  office  to  effect  a  policy 
on  his  life.  He  received  a  form  of  proposal 
containing  questions  requiring  to  be  answered. 
Among  these  were  the  following  :  "  Did  any  of 
the  party's  near  relations  die  of  consumption  or 
any  other  pulmonary  complaint  ? "  and  "  Has 
the  party's  life  been  accepted  or  refused  at  any 
office  ? "  To  each  of  these  questions  F.  answered, 
"  No."  The  answers  were  false.  F.  signed  the 
proposal,  and  a  declaration  accompanying  it, 
by  which  he  agreed  "  that  the  particulars  men- 
tioned in  the  proposal  should  form  the  basis  of 
the  contract."  The  policy  mentioned  several 
things  which  were  warranted  by  F.  The  subject 
of  these  two  answers  was  not  included  in  such 
warranty.  The  policy  also  contained  a  proviso, 
that  ^  if  anything  so  warranted  shall  not  be  true, 
or  if  any  circumstance  material  to  this  insurance 
shall  not  have  been  truly  stated,  or  shall  have 
been  misrepresented  or  concealed,  or  any  false 
statements  made  to  the  company  in  or  about  the 
obtaining  or  effecting  of  this  insurance,"  the 
policy  should  be  void,  and  the  premiums  paid 
should  be  forfeited : — Held,  that  it  was  a  mis- 
direction to  leave  it  to  the  jury  to  say  whether 
the  answers  to  the  questions  were  material  as 
weU  as  false,  and  if  not  material,  that  the  plain- 
tiff was  entitled  to  the  verdict.  The  representa- 
tion being  part  of  the  contract,  its  truth,  and 
not  its  materiality,  was  the  question.  Ander- 
«on  V.  Fitzgerald^  4  H.  L.  Cas.  484 ;  17  Jur. 
995. 

It  is  a  question  of  fact  for  the  juiy,  whether 
a  fact,  not  communicated,  was,  under  the  cir- 
cumstances, one  which  the  assured  ought  to 
have  communicated.  Bawlinx  v.  Deshoro%tgh,  2 
M.  k  Rob.  328. 


Intention  to  Deeeive.^— If  a  policy  is 

granted  on  the  life  of  A.,  subject  to  the  condi- 


tion, that  if  any  fraudulent  or  untrue  statement 
is  contained  in  any  of  the  documents  addressed 
to  the  insurers  in  relation  to  the  insurance  by 
A.,  then  the  policy  to  be  void  ;  and  A.  gives,  in 
one  of  the  documents  required  by  the  insurers, 
written  answers  to  questions  respecting  his 
bodily  ^health,  amounting  to  a  negation  of  his 
ever  having  had  any  serious  disorder  requiring 
confinement,  except  one  particularized  as  being 
of  a  week's  duration,  when,  in  fact,  he  had  had^ 
subsequently  to  this,  another  attack  of  illness, 
under  which  his  life  was  in  danger,  he  makes  an 
untrue  statement  within  the  meaning'  of  the 
condition  and  so  avoids  the  policy,  although  the 
jury  finds  that  there  was  no  intention  to  deceive 
and  no  material  information  withheld.  Cazenore 
V.  JBritish  Equitable  iTuntrance  Company ^  6 
C.  B.,  N.  S.  437 ;  28  L.  J.,  C.  P.  259 ;  5  Jur., 
N.  S.  1309.  Affirmed  on  appeal,  29  L.  J.,  C.  P. 
160  ;  6  Jur.,  N.  8.  826  ;  8  W.  R.  243— Ex.  Ch. 
Bee  Foster  v.  Mentor  Life  Assurance  Comiiany^ 
3  El.  k  Bl.  48 ;  23  L.  J.,  Q.  B.  146 ;  18  Jur. 
827. 

B— ding  Policy  and  Deolaration  together.] — 
A  policy  was  entered  into  with  a  company  on 
the  life  of  H.  F.,  which  was  founded  on  a  written 
declaration  of  the  assured,  agreed  to  be  the  basis 
of  the  contract  between  the  parties,  and  con- 
tained a  proviso  that  *'  if  any  statement  in  the 
declaration  (which  declaration  should  be  con- 
sidered as  much  a  part  of  the  policy  as  if  the 
same  had  been  actually  set  forth  therein)  was 
untrue,  or  if  the  assurance  bv  the  policy  should 
have  been  effected  by  or  through  any  wilful 
misrepresentation,  concealment  or  false  aver- 
ment whatsoever,  or  if  the  assured  should  go  to 
any  place  beyond  the  limits  of  Europe,  the 
policy  should  be  void,  and  all  moneys  paid  in 
respect  thereof  should  be  forfeited  to  the  com- 
pany." The  proposal  and  declaration  contained 
the  usual  particulars,  and  proceeded  as  follows : — 
"I  declare  that  the  above  written  particulars 
are  correct  and  true  throughout,  and  I  agree 
that  this  proposal  and  declaration  shall  be  the 
basis  of  the  contract  between  me  and  the  Man- 
chester and  London  Life  Assurance  Association , 
and  if  it  shall  hereafter  appear  that  any  fraudu- 
lent concealment  or  designedly  untrue  statement 
be  contained  therein,  then  all  the  money  which 
shall  have  been  paid  on  account  of  the  assurance 
made  in  consequence  shall  be  forfeited,  and  the 
policy  granted  in  respect  of  such  assurance  shall 
be  absolutely  null  and  void :  "—Held,  that  the 
policy  and  declaration  must  be  read  together, 
and  so  reading  them  the  policy  was  not  avoided 
by  an  untrue  statement  in  the  declaration,  un- 
less designedly  .untrue.  Fotoke^  v.  Manchester 
and  London  Assurance  Association^  3  B.  &  S. 
917  ;  32  L.  J.,  Q.  B.  153  ;  8  L.  T.  309  ;  11  W.  R. 
622. 

2.  Agents  akd  Refebees. 

Frand  of  Seferees.] — Action  upon  a  policy 
sealed  by  the  defendants,  which  recited  that  the 
plaintiff  had  made  a  proposal,  whereby  it  was 
declared  that  J.  had  not  had  any  disease  tending 
to  shorten  life,  and  that  they  "  had  thereupon 
undertaken  the  proposed  insurance,  subject  to 
the  terms  and  conditions  therein  and  thereunder 
expressed."  The  conditions  contained  no  further 
warranty  than  the  above  declaration.  Pleas 
alleged  that  the  policy  was  obtained  by  fraud. 
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false  statements,  and  false  concealment  of 
material  facts.  A  fourth  plea,  that  the  declara- 
tion in  the  policy,  ^that  J.  had  not  had  any 
disease  teqding  to  shorten  life,"  was  not  trae. 
On  the  trial  it  appeared  that  the  proposal  referred 
to  the  answers  of  J.  and  two  referees,  rendered 
to  another  insaranoe  company,  and  that  it  con- 
cluded with  a  declaration,  **  that  we  believe  the 
above  particulars  and  statements  arc  true.' '  The 
jury  found  that  the  statements  made  by  J.  and 
the  referees  were  false,  and  that  there  was  fraud 
on  their  part  against  the  defendants,  but  no  fraud 
on  the  part  of  the  plaintiff  :— Held,  that  the  life 
insured  and  the  referees  were  not  the  agents  of 
the  person  effecting  the  insurance  so  as  to  make 
their  fraud  that  of  the  person  efftecting  the  in- 
surance. Wheelton  v.  Hardiity,  8  El.  &  BL  232 ; 
27  L.  J.,  Q.  B.  241  ;  5  Jur.,  N.  S.  14. 

Heldf  also,  that  the  fourth  plea  referred  to  the 
statement  recited  in  the  policy,  and  was  proved. 
Jh, 

Held,  also,  that  there  was  no  warranty  of  the 
truth  of  the  matters  recited  in  the  policy  to  have 
been  declared  in  the  proposal,  nor  anything  in 
the  nature  of  a  contract,  i^ewing  an  intention 
that  the  truth  of  those  matters  should  be  the 
basis  of  the  contract.    lb, 

BaprMentation  of  Xedioal  Kan.]— A  female 
upon  whose  life  it  was  proposed  to  effect  an  in- 
surance was  represented  to  the  insurers,  in 
December,  1822,  by  A.,  a  medical  man,  as  enjoy- 
ing ordinarily  a  good  state  of  health.  The 
representation  was  repeated  by  A.  in  March,  and 
the  insurance  was  effected  in  April,  1823.  Be- 
tween December,  1822,  and  March,  1823,  she  bad 
been  ill  with  a  pulmonary  attack,  and  was 
attended  by  B. ;  but  no  disclosure  of  these  cir- 
cumstances was  made  to  the  insurers.  In  April, 
1824,  she  died  of  a  pulmonary  disease  : — Held, 
on  motion  for  a  new  trial,  that  the  jury  ought  to 
have  been  called  on  to  consider  whether  the  ill- 
ness in  1823,  and  the  attendance  of  B.,  ouffht  to 
have  been  disclosed  to  the  insurers ;  and  Uiat  it 
was  not  sufficient  to  direct  them  generally  to 
consider  whether  or  not  there  had  b^n  any  mis- 
representation. MorrUon  v.  Jfutpratt,  4  Bing. 
60  ;  12  Moore,  231. 

Penon  Insiirdd.]~A  party  whose  life  is  in- 
sured is  not  the  general  agent  for  the  assured  ; 
and,  therefore,  the  policy  is  not  void  by  reason 
that  such  par^  failed  to  communicate  a  material 
fact,  as  to  which  he  was  not  interrogated  by  the 
insurers,  unless  he  was  aware  of  the  materiality 
of  the  fact,  and  studiously  concealed  it.  Jtawlifu 
y.  Desboroughy  2  M.  &  Rob.  328. 

Where  an  insurance  was  effected  on  the  life  of 
A.  for  the  benefit  of  B.,  and  the  insurance  office 
acted  upon  A.'s  own  representation,  as  to  the 
state  of  his  health,  and  it  turned  out  that  he  was 
not  an  insurable  life : — Held,  that  B.  could  not 
maintain  an  action  on  the  policy  although  he  was 
not  privy  to  the  representation.  Maynard  v. 
Rhode»y  5  D.  &  B.  266  ;  1  0.  &  P.  360. 

In  an  insurance  upon  the  life  of  another,  the 
life  insured,  if  applied  to  for  information,  is,  in 
giving  such  information,  impliedly  the  agent  of 
the  party  insuring  who  is  bound  by  lus  state- 
mentis,  and  must  suffer  if  they  are  &lse,  although 
he  is  unacquainted  with  the  life  insured,  and 
the  servant  of  the  insurance  office  undertakes  to 
do  all  that  is  required  by  his  office.  Everett  v. 
Desboroughj  5  Bing.  603  j  3  M.  &  P.  190. 


VII.    PREMIUMS. 
1.  Stipulations  as  to  Payment. 


Time  for.] — Where  one,  as  a  member  of  a  life 
insurance  society  for  the  benefit  of  widows  and 
female  relations,  entered  into  a  policy  with  the 
society  for  an  annuity  to  his  widow  after  his 
death,  in  consideration  of  a  quarteriy  premium 
to  be  paid  to  the  society  during  his  life  ;  and  the 
society  covenanted  with  him  and  his  executors, 
that  if  he  should  pay  to  their  clerk  the  quarterly 
premiums  on  the  quarter-days  during  his  life, 
and  if  he  should  also  pay  his  proportion  of  con- 
tributions, which  the  members  of  the  society 
should,  during  his  life,  be  called  on  to  make,  in 
order  to  supply  any  deficiencies  in  their  funds ; 
then,  on  due  proof  of  his  death,  the  society  en- 
gaged to  pay  the  annuity  to  his  widow  :  and  by 
the  rules  of  the  society,  if  any  member  neglected 
to  pay  up  the  quarterly  premiums  for  fifteen  days 
after  they  were  due,  the  policy  was  declared  to 
be  void,  unless  the  memoer  (continuing  in  as 
good  health  as  when  the  policy  expired)  paid  up 
the  arrears  within  six  months,  and  five  shillings 
per  month  extra : — Held,  that  a  member  insur- 
ing, having  died,  leaving  a  quarterly  payment 
overdue  at  the  time  of  his  death,  the  policy  ex- 
pired ;  and  that  a  tender  of  the  sum  by  the 
executor,  though  made  within  fifteen  days  after 
it  became  due,  did  not  satisfy  the  requisition  of 
the  policy  and  the  rules  of  the  society,  which 
required  such  payment  to  be  made  by  tiie  mem- 
ber in  his  lifetime,  continuing  in  as  good  health 
as  when  the  policy  expired.  Want  v.  Blunt,  12 
East,  183. 


Continuaiioe — ^From  Tear  to  Tear.] — A 


policy  was  headed,  *'  The  annual  premium  33^. 
whole  term,  payable  by  quarterly  instalments  of 
8/.  5«.  each."  The  policy  was  dated  the  2nd  of 
August,  1856,  and  recited  a  payment  up  to  the 
2nd  of  November  of  that  year,  and  declared 
that  if  the  life  insured  should  die  '*  before  the 
expiration  of  twelve  calendar  months  &x)m  the 
date  hereof,"  and  the  assured  should  "on  or 
before  that  period,  or  on  or  before  the  expiration 
of  every  succeeding  twelve  ooJendar  months,  pay 
the  annual  amount  of  premium,"  the  insurance 
office  should  be  liable.  If  the  life  should  die 
before  the  whole  of  the  quarterly  payments 
were  payable,  the  directors  might  deduct  from 
the  sum  insured  what  would  be  sufficient  to 
satisfy  the  whole  of  the  premiums  for  that  year. 
If  the  life  died  before  having  been  assured  fif- 
teen months  and  made  two  annual  payments, 
the  policy  was  to  be  void.  The  life  di^  within 
twelve  months  after  the  third  quarterly  payment 
became  due,  but  before  it  was  paid  :— Held,  that 
the  policy  must  be  construed  to  have  become 
void  on  non-payment  of  any  quarterly  premium, 
the  payment  of  all  the  quarterly  instalments 
being  a  condition  precedent  to  the  continuance 
of  the  policy  for  the  current  year.  Phwnix  Life 
Assurance  Cinnpany  v.  Sheridan,  8  H.  L.  Cas. 
745 ;  31  L.  J.,  Q.  B.  91  ;  7  Jur.,  N.  S.  174  ; 
3  L.  T.  564.  Affirming  the  decision  of  the 
Queen's  Bench,  £1..  Bl.  k  El.  156  ;  27  L.  J.,  Q.  B. 
228 ;  4  Jur.,  N.  S.  831  ;  and  reversing  that  of 
the  Exchequer  Chamber,  El.,  Bl.  &  £1. 156  ;  28 
L.  J.,  Q.  B.  94  J  5  Jur.,  N.  S.  142  ;  7  W.  R.  106, 

Option  to  ReAue— Estoppel.]— A.,  on  the 

22nd  of  January,  1851,  effected  with  a  company 
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an  insurance  against  death  or  injury  from  acci- 
dent, the  premium  on  which  was  payable  on  the 
22nd  of  tfanuary  in  each  year.  By  one  of  the 
conditions  indorsed  on  the  policy  (the  1st),  the 
premium  was  to  be  paid  "within  twenty-one 
days  from  the  day  on  which  the  same  should 
first  accrue  or  become  due,"  and  "  provided  the 
same  should  be  from  time  to  time  paid  within 
such  space  of  twenty-one  days,  the  policy  should 
not  be  Yoid,  notwithstanding  the  happening 
before  the  expiration  of  such  space  of  £wenty- 
one  days  of  the  event  or  events,  upon  the  hap- 
pening whereof  the  amount  secured  by  the  policy 
should,  according  to  the  terms  thereof,  become 
payable."  By  another  condition  (the  2nd),  "  if 
the  premium  should  be  unpaid  for  twenty-one 
days  next  after  it  should  become  due,  the  policy 
should  be  absolutely  void,  and  the  assured  should 
forfeit  all  claim  thereunder."  And  (by  the  4th 
condition),  "  in  every  case  when  a  new  premium 
should  become  payable,  the  directors  should  be 
at  liberty  to  terminate  the  risk,  by  refusing  to 
accept  such  premium."  A.  duly  paid  the  pre- 
miums down  to  1855.  On  the  27th  of  Januaiy, 
1856,  an  accident  happened  to  him,  which  caused 
his  death  on  the  Ist  of  February  following.  On 
the  4th  of  February  the  company  had  notice  of 
his  death,  and  a  correspondence  took  place 
between  their  secretary  and  the  attorney  of  A.'s 
executors  respecting  the  cause  of  the  death,  and 
their  claim  on  the  policy,  neither  party  at  first 
knowing  that  the  premium  which  became  due 
on  the  22nd  of  January,  1856,  was  unpaid.  On 
the  8th  of  February,  the  secretary  for  the  first 
time  became  acquainted  with  the  fact  of  the  non- 
payment of  the  premium,  but  did  not  communi- 
cate it  to  the  executors,  or  their  attorney,  until 
the  13th  (the  day  after  the  expiration  of  the 
twenty-one  days  allowed  by  the  first  condition 
for  payment  of  the  premium),  when  he  informed 
the  latter  by  letter  ib&t  the  directors  had  con- 
sidered and  rejected  the  claim  : — Held,  first,  that 
there  was  noUiing  in  the  conditions  to  enable 
the  executors  to  pay  the  premium  after  his 
death,  and  that  if  they  had  tendered  it  within 
the  twenty-one  days,  the  company  would  not 
have  been  bound  to  accept  it.  Simpson  v.  Aeci- 
dtntal  Death  Insurance  Company,  2  C.  B.,  N.  S. 
257  ;  26  L.  J.,  C.  P.  289  ;  3  Jur.,  N.  S.  1079. 

Held,  secondly,  that  the  policy  was,  by  reason 
of  the  non-payment  of  the  premium  within  the 
terms  of  the  policy  and  conditions,  absolutely 
void ;  and  that  the  company  was  not  estopped 
from  denying  the  payment.    lb. 

Held,  thirdly,  that  neither  the  executors  nor 
the  assured  (had  he  been  living)  would  have  had 
an  absolute  right  to  keep  the  policy  alive  by 
payment  or  tender  of  the  premium  within  the 
twenty-one  days,  the  4th  condition  giving  the 
directors  the  option  of  refusing  to  continue  it  or 
not  at  their  pleasure.    lb, 

■— —  Beeeipt  after  Death.] — By  a  policy  on 
the  life  of  J.,  the  sum  insured  was  to  be  paid 
after  his  death  if  the  plaintiff  should, "  on  or  before 
the  13th  October  in  every  succeeding  year  during 
the  naturariife  "  of  J.,  pay  to  the  company  a 
certain  annual  premium ;  and  the  insurance  was 
subject  to  conditions  on  the  back  of  the  policy, 
by  which  the  policy  was  to  be  void  if  the  pre- 
miums were  not  paid  within  certain  limited 
times  after  they  became  due,  viz.,  yearly  pre- 
miums within  thirty  days  ;  but  the  policy  might 
be  revived  within  three  months  on  proof  of  the 


health  of  the  party  on  whose  life  the  insurance 
was  made,  and  the  payment  of  a  fine.  After 
the  thirty  days  from  the  last  13th  October  when 
the  premium  became  due,  but  within  the  three 
months,  the  plaintiff  paid  the  premium,  whidi 
was  received  by  the  company,  for  the  revival  of 
the  policy  to  the  next  ensuing  13th  October.  At 
the  time  such  premium  was  paid  J.  was  dead,  but 
neither  the  plaintiff  nor  the  company  was  then 
aware  of  such  death  : — Held,  that  it  was  essen-* 
tial  to  the  revival  of  the  policy  that  J.  should 
be  alive  at  the  time  of  such  revival,  and  that 
the  company  had  not  waived  this  by  the  receipt 
of  the  premium  in  ignorance  of  his  death. 
Pritchard  v.  Merehunts^  and  TVadesmen's  Mutual 
Life  Insurance  Society,  3  C.  B.,  N.  S.  622 ;  27 
L.  J.,  0.  P.  169  ;  4  Jur.,  N.  8.  307. 

BA-Intnnuioe— Aeeonnts.] — Two  life  as- 
surance companies,  P.  and  A.,  were  in  the  habit  of 
re-assuring  to  each  other  in  respect  of  policies 
granted  to  third  persons  by  the  re-assured.  By 
the  course  of  busmess,  as  any  premium  became 
due  from  the  company  to  the  other,  the  company 
entitled  to  the  premium  gave  to  the  company 
owing  it  a  receipt  for  the  amount ;  on  periodical 
-settlements  of  account  between  P.  and  A.  the 
premiums  due  on  each  side  were  taken  into 
account,  and  the  balance  struck  and  paid  by  the 
party  against  whom  it  stood.  No  other  pay- 
ments passed  between  P.  and  A.  A  premium 
being  due  from  P.  to  A.,  A.  gave  P.  a  receipt  for 
the  amount.  At  this  time  A.  was  indebted  to  P. ; 
the  amount  of  the  premium  went  into  the  ac- 
count in  the  usual  course  of  business,  and  at  the 
next  settlement  a  balance  was  due  from  and 
paid  by  A.  to  P. : — ^Held,  that  the  premium  was 
paid  at  the  time  when  the  receipt  was  given. 
Prince  of  Wales  Assurance  Company  v.  Hard- 
ing, EL,  Bl.  &  El.  183  ;  27  L.  J.,  Q.  B.  297  ;  4 
Jur.,  N.  S.  861. 

2.  PABTIS& 

Biseount,  to  whom  helongiag.J — The  10  per 
cent,  discount  usually  allowed  by  msurance  com- 
panies on  punctual  payment  of  the  premiums 
belongs,  in  the  absence  of  an  agreement  to  the 
contrary,  not  to  the  insurance  agent,  but  to  his 
principal.  Spain  (^Qncen)  v.  Parr,  89  L.  J., 
Ch.  73. 

On  Winding  vp  of  Company.] — ^When  there  is 
a  covenant  to  pay  the  premiums  on  a  policy  of 
assurance  in  an  assurance  company,  and  the 
company  has  been  ordered  to  be  wound  up  since 
the  date  of  the  covenant,  the  covenantee  has  no 
equity  to  sastain  a  bill  praying  that  the  amoxmt 
of  the  premiums  may  m  future  be  paid  to  him. 
Qarniss  v.  Heinke,  40  L.  J.,  Ch.  306. 

ft 

Bankrupt] — The  mortgagor  of  a  policy  be- 
came bankrupt,  but,  notwithstanding  his  bank- 
ruptcy, continued  to  pay  the  premiums  on  the 
policy  : — Held,  that  the  premiums  so  paid  were 
in  the  nature  of  salvage  moneys,  and  ought  to  be 
repaid  with  interest  at  4  per  cent,  out  of  the 
policy  moneys.  Shearman  v.  British  Empire 
Mutual  Life  Assurance  Company,  14  L.  B.,  £q. 
4  ;  41  L.  J.,  Ch.  466  ;  26  L.  T.  670  ;  20  W.  R. 
620. 

XortgagMS.]  —  A  policy  on  the  life  of  G. 
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granted  to  a  tniBtee  for  her,  was  assigned  to 
trustees,  to  invest  the  proceeds  at  her  death  for 
the  benefit  of  C.  for  life,  for  her  separate  use, 
without  power  of  anticipation,  and  after  her 
death  upon  trusts  as  she  should  appoint,  and  in 
default  of  appointment  for  the  persons  who 
would  be  entitled  to  her  personal  estate.  The 
trustees  had  power  to  pay  the  premiums.  Notice 
was  given  to  the  assurance  company  of  the  as- 
signment, C.  subsequently,  by  a  deed  to  which 
G.  was  a  party,  appointed  the  policy  and  the 
moneys  to  become  due  thereon  to  the  plaintiffs 
to  secure  the  repayment  of  moneys  with  interest 
at  6  per  cent,  advanced  to  G.  for  the  benefit  of 
herself  and  C.  and  children.  Notice  was  given 
to  the  surviving  trustee  of  the  settlement  and  to 
the  assurance  company.  The  plaintiff  had,  in 
consequence  of*  the  trustee  and  others  interested 
in  the  policy  refusing  to  pay  them,  paid  the  pre- 
miums and  kept  the  policy  on  foot.  On  the 
death  of  G.  the  assurance  company  paid  the 
policy  moneys  to  the  trustees,  who  refused  to 
pay  the  plaintiff  the  sums  due  to  them.  The 
policy  moneys  were  afterwards  paid  into  court. 
On  a  bill  filed  by  the  plaintiffs  : — Held,  that 
they  were  entitled  to  l^  repaid  at  once  the 
moneys  which  they  had  advanced  for  the  pay- 
ment of  the  premiums  with  interest  at  4  per 
cent.,  and  1  per  cent,  more  on  the  death  of  C. 
Olll  V.  Downing,  17  L.  R.,  Eq.  316  ;  30  L.  T. 
157  ;  22  W.  R.  360. 

When  a  policy  was  deposited  to  secure  a 
simple  contract  debt,  without  any  agreement  as 
to  interest,  and  the  creditor  paid  the  premiums 
down  to  the  death  of  the  debtor : — Held,  that 
the  policy  was  chaiged  not  only  with  the 
original  debt  and  the  amount  of  the  premiums, 
but  also  with  interest  on  both  sums  at  4i.'per  cent. 
Xerr^  In  re,  38  L.  J.,  Ch.  539  ;  17  W.  R.  989. 

A  policy  of  insurance  was  charged  with  two 
debts  pari  passu.  One  of  the  mortgagees  paid 
the  premiums  to  keep  it  up  till  his  death,  after 
which  his  legal  personal  representative  con- 
tinued to  pay  them  till  the  policy  fell  in : — 
Held,  that  the  premiums  paid  by  the  legal  per- 
sonal representative,  together  with  interest  (but 
not  those  paid  by  the  mortgagee  himself),  must 
be  repaid  out  of  the  policy  money  in  priority  to 
the  debts  secured,  Korri^  v.  Caledonian  In' 
surance  Company,  38  L.  J,,  Ch.  721, 

Mortgagees  of  a  policy  receiving  after  the 
death  of  a  mortgagor  a  sum  exceeding  the 
amount  due  to  them  for  principal  and  interest 
in  respect  of  the  mortgage  debt,  held  entitled  to 
retain  the  balance  in  respect  of  other  unsecured 
debts  due  to  them  from  the  mortgagor.  Hazel- 
foot,  In  re,  Chauntler's  claim,  13  L,  R.,  Eq.  327  ; 
41  L.  J.,  Ch.  286  ;  26  L,  T.  146.  And  see  sub 
tit.  Assignment  op  Policy,  infra. 

Tenant  for  Life.] — ^The  tenant  for  life  of  an 
estate,  the  investments  of  which*  the  trustees 
had  power  to  continue,  paid  the  premiums  for 
thirty-three  years  on  a  policy  wnich  was  in- 
cluded in  the  estate.  Soon  after  the  insured 
life  fell  in  the  tenant  for  life  died  : — Held,  that 
the  policy  money  must  be  paid  to  the  trust 
estate,   the    tenant   for   life    having   no    lien. 


Waugh,  In  re,  46  L.  J.,  Ch. 
565. 


629  :   25  W.  R. 


• 

TmsteeB.] — ^When  funds  were  given  to  trustees 
of  a  marriage  settlement  upon  trust  to  pay  pre- 
miums on  a  policy  on  the  life  of  the  husband  if 


the  latter  did  not  observe  his  covenant  to  pay 
them,  and  the  trustees  paid  premiums  accord- 
ingly, and  on  the  husband^s  death  received  the 
sum  secured  by  the  policy  : — Held,  that  they 
were  entitled  to  receive  from  the  insolvent  hus- 
band's estate,  out  of  a  dividend  which  had  been 
declared,  the  amount  of  the  premiums  paid  by 
them,  together  with  banker's  interest  and  costs. 
Miller,  In  re,  Wardley,  Ex  parte,  6  Ch,  D.  790  ; 
37  L.  T.  38  ;  25  W.  R.  881. 

Held,  also,  that  proof  by  the  trustees  in  re- 
spect of  the  estimated  value  of  the  husband's 
covenant  at  the  date  of  the  liquidation  was  not 
impeachable  on  the  ground  that  the  receipt  by 
the  trustees  of  the  policy  moneys,  couplea  with 
the  proof,  would  cause  them  to  receive  more 
than  20«.  in  the  pound.    lb. 

Trustees  of  a  settlement  of  a  policy  being 
without  funds  to  pay  the  premiums,  assigned  the 
policy  to  a  creditor,  and  afterwards  assigned  the 
trust  property  to  new  trustees  appointed  in  their 
room  ;  but  the  policy  was  not  mentioned  in  the 
assignment  to  the  new  trustees  : — Held,  that  the 
new  trustees  were  not  entitled  to  the  policy  as 
against  the  creditor,  Johnson  v.  Swine,  3  Giff. 
194, 

Ezecntors.] — An  executor,  without  a  special 
authority,  applied  the  testator's  assets  for  seversd 
years  in  insuring  the  life  of  a  debtor  to  the 
estate.  He  then  dropped  the  policy,  without 
consulting  the  parties  beneficially  interested, 
and  without  applying  for  the  direction  of  the 
court  in  a  suit  for  administration  of  the  estate 
then  pending  : — Held,  that  he  was  liable  for  tie 
whole  sum  which  would  have  been  recovered  if 
he  had  kept  up  the  policy.  Garner  v.  Moore,  3 
Drew.  277  ;  24  L.  J.,  Ch.  687. 

Dehtor  and  Creditor.] — ^A.,  an  army  agent,  in 
order  to  secure  himself  for  the  amount  of  the 
balance  due  to  him  for  goods  supplied  and 
moneys  advanced  to  an  Indian  officer,  of  whom 
he  was  the  agent,  effected  assurances  in  his  own 
name  upon  the  officer's  life,  and  kept  up  the 
policies,  charging  him,  however,  in  his  ledgers 
with  the  premiums  paid,  and  drawing  bills  upon 
him  (which  were  afterwards  dishonoured)  for 
more  than  the  full  amount  of  the  balance,  in- 
cluding the  premiums.  There  was  no  express 
contract  l>etween  A.  and  B.  in  reference  to  the 
policies,  and  it  did  not  appear  that  any  account 
shewing  the  charge  of  the  premiums  against 
him  was  ever  sent  to  B. : — Held,  that  A.  was  a 
trustee  for  B.'s  estate  of  the  proceeds  of  the 
policies  after  satisfaction  of  his  debt,  which  was 
m  part  made  up  of  the  sums  charged  against  B. 
in  respect  of  the  premiums  upon  the  policies. 
Bruce  v.  Garden,  8  L.  R.,  Eq.  430  ;  20  L.  T. 
1002  ;  17  W.  R.  990. 

Payment  of  Debt. ]— Where  the  relation  of 

debtor  and  creditor  subsists,  and  a  policy  is 
effected  by  the  creditor  directly  or  indirectly  at 
the  expense  of  the  debtor,  under  circumstances 
which  shew  that  it  was  intended  as  a  security  or 
an  indemnity  to  the  creditor,  he  is  bound,  on 
payment  of  the  debt,  to  deliver  up  the  policy. 
Courtnay  v.  Wright,  2  Giff.  337 ;  6  Jur.,  N.  S. 
1283  ;  3  L.  T.  433  ;  9  W.  R.  153. 

A  tradesman  insured  the  life  of  his  debtor,  in 
his  own  name  ;  he  charged  the  debtor  with  the 
premiums,  but  they  were  never  paid  by  him.  On 
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the  death  of  the  debtor  : — Held,  that  his  repre- 
sentatires  were  entitled  to  the  produce  of  the 
policy  after  payment  of  the  debt  and  premiams. 
Morland  t.  lioae,  20  Beav.  389  ;  24  L.  J.,  Cb. 
840 ;  1  Jur.,  N.  S.  989. 

Where  a  policy  has  been  effected  on  the  life  of 
a  debtor,  as  a  security  to  the  lender  of  money, 
and  the  lender  charges  the  premiums  to  the 
account  of  the  debtor,  who  pays  them,  if  the 
principal  is  afterwards  paid,  the  debtor  or  his 
representatiye  is  entitled  to  the  policy,  Holland 
V,  Smith f  6  Esp.  11. 

A  money  lender  agreed  to  advance  a  sum  at 
8Z.  per  cent,  per  annum,  and  the  premiums  on 
the  insurance  of  the  borrower's  life.  The 
borrower  executed  a  bond  with  sureties,  con- 
ditioned for  payment  of  an  annuity  during  his 
life  equal  to  the  above  aggregate  sums,  and  any 
increase  in  premiums  by  reason  of  the  grantor 
being  abroaid ;  and  the  condition  provided  for 
the  cesser  of  the  annuity  on  notice  and  payment 
of  the  original  sum  advanced,  and  all  arrears  of 
the  annuity  up  to  that  time,  but  said  nothing  as 
to  the  policy  : — Held  that,  on  redemption,  the 
bonower  had  no  equity  to  have  the  policy 
delivered  to  him.  Gottlieb  v.  Cranch^  4  De  G., 
M.  &  G.  440  ;  22  L.  J.,  Ch.  912  ;  17  Jur.  704. 

Prineipal  and  Surety.]— A  debtor  deposited  a 
policy  with  his  creditor  as  a  security.  After- 
wards the  debtor,  with  a  surety  who  did  not 
know  of  the  deposit,  covenanted  with  the 
creditor  for  payment  of  the  debt,  and  con- 
temporaneously the  debtor  executed  a  deed  of 
counter-security  to  the  surety,  neither  deed 
referring  to  the  deposit  of  the  policy.  Subse- 
quently the  debtor  assigned  the  policy  to  the 
creditor  as  a  security : — Held,  that  the  surety, 
on  paying;;  the  debt,  was  entitled  to  the  policy. 
Lake  v.  BnUton,  8  De  G.,  M.  &  G.  440. 
.  A  debtor  and  a  surety  entered  into  a  bond  to 
secure  payment  by  instalments  of  a  debt,  and 
the  expenses  of  effecting  a  policy  on  the  debtor's 
life  in  the  creditor's  name  as  a  collateral  security. 
The  policy  was  effected,  but  after  a  time  neither 
the  debtor  nor  his  surety  paid  the  premiums  on 
the  policy,  though  required  to  do  so  by  the 
creditor,  who  paid  them  himself  : — Held,  on  the 
death  of  the  debtor,  that  he  and  his  surety  had 
not  abandoned  the  policy,  but  that  it  was  re- 
deemable by  the  surety  on  repayment  of  the 
premiums  paid  bj  the  debtor.  Drysdale  v. 
Pi^goti,  8  De  G.,  M.  &  G.  546  ;  25  L.  J.,  Ch.  878  ; 
2  Jur.,  N.  8. 1078. 

One  of  the  makers  of  a  joint  and  several  pro- 
missory note,  who  was  a  surety  for  the  other, 
effected  an  insurance  on  the  life  of  the  latter, 
with  his  privity  and  concurrence,  for  an  amount 
equal  to  that  secured  by  the  note.  The  principal 
died,  having  appointed  the  surety  his  executor, 
and  the  surety  received  the  insurance  money : 
— Held,  that  to  the  extent  to  which  it  was  not 
required  for  indemnifying  the  surety,  it  ought  to 
be  applied  in  payment  of  the  debt.  Lea  v. 
JBinton,  5  De  G.,  M.  &  G.  823. 

Yoliintary  Payment.] — The  voluntary  pay- 
ment of  premiums  on  a  policy  confers  on  the 
payer  no  interest  in  the  policy.  Burridge  v. 
Row,  1  Y.  &  C.  0.  C.  183. 

lien — Salvage.] — When  a  person,  not  the  sole 
beneficial  owner,  pays  the  premiums  to  keep  up 
a  policy  of  life  insurance,  he  is  entitled  to  a  lien 


on  the  policy  of  its  proceeds  in  the  following 
cases  ;  (1)  By  contract  with  the  benefici^ 
owner ;  (2)  By  reason  of  the  right  of  trustees 
to  an  indemnity  out  of  their  trust  property  for 
money  expended  by  them  in  its  preservation ; 
(3)  By  subrogation  to  their  right  of  some  person 
who,  at  the  request  of  trustees,  has  advanced 
money  for  the  preservation  of  the  property  ;  (4) 
By  reason  of  the  right  of  a  mortgagee  to  add  to 
his  chaige  any  money  paid  by  him  to  preserve 
the  property.  Ia  no  other  cases  can  a  lien  on  a 
policy  for  premiums  paid  be  acquired  either  by 
a  stranger  or  by  a  part  owner  of  the  policy. 
Tharj),  In  re  (2  Sm.  &  Giff.  578,  n.),  Swan  v. 
Swan  (8  Price,  518),  and  Hamilton  v.  Denny 
(1  B.  k.  B.  199),  commented  on.  Leslie,  In  re, 
Leslie  v.  French,  23  Ch.  D.  562  ;  52  L.  J.,  Ch. 
762  ;  48  L.  T.  664  ;  31  W.  R.  561. 

Proof  of  Interest] — Where  A.  effects  a  policy, 
in  his  own  name,  upon  the  life  of  B.,  declaring 
he  is  interested  in  B.'s  life,  such  policy,  priml 
facie,  belongs  to  A.,  and  the  mere  prooi  that 
some  of  the  premiums  were  paid  by  B.,  does  not 
rebut  that  presumption.  Triston  v.  Hardey,  14 
Beav.  232. 

Where  A.  pays  the  premiums  upon  a  policy  on 
his  life,  but  the  benefit  of  it  is  claimed  by  B., 
the  onus  of  proof  lies  on  the  latter,  even  though 
the  policy  is  in  his  name.  PJtcger  v.  Browne, 
Beav.  391. 

A.  being  unable  to  pay  the  premiums  of 
policies  effected  by  him  on  his  own  life,  gave  B. 
a  post-obit  bond  for  14,0002.,  payable  on  the 
death  of  A.'s  father,  if  A.  survived  him,  and  if 
B.  had  in  the  meantime  kept  up  the  policies.  In 
paying  that  sum,  regard  was  had  not  only  to 
the  amount  of  premiums  required  to  keep  the 
policies  on  foot,  but  also  to  the  amount  of 
premiums  to  be  paid  for  keeping  the  life  of  A. 
insured  in  14,0002.,  to  be  paid  in  the  event  of  his 
dying  in  his  father's  lifetime.  This  was  known 
to  A.,  who  knew  also  that  B.  intended  to  effect 
this  latter  insurance,  but  there  was  not  any 
agreement  that  B.  should  do  so.  B.  did  effect 
the  insurance.  A.  died  in  his  &ther's  lifetime, 
appointing  B.  one  of  his  executors  : — Held,  that 
no  contract  for  B.  to  insure  being  proved,  he, 
and  not  the  estate  of  A.,  was  entitled  to  the 
benefit  of  the  policy  which  A.  had  effected. 
Freme  v.  Brade,  2  De  G.  &:  J.  682  ;  27  L,  J.,  Ch. 
697  ;  4  Jur.,  N.  S.  748. 

Held^  also,  that  if  the  transactions  as  to  the 
post-obit  bond  were  a  fraud  upon  A.,  then  B. 
had  no  insurable  interest  in  A.'s  life,  the 
insurance  office  was  not  liable  on  the  policy,  and 
the  sum  insured  could  not,  if  paid  by  the  oQice, 
be  claimed  by  A.'s  estate.    Ih, 

3.  Covenants  to  Pat. 

Absolnte  or  Conditional  Breach— Bamagei.] — 

By  a  Scotch  marriage  settlement  dated  the  18th 
of  August,  1873,  the  husband  assigned  to  trustees 
two  policies  on  his  life  for  5,0002.  each,  expiring 
respectively  on  the  2nd  and  3rd  of  July,  1875  ; 
and  he  covenanted  **on  or  before  the  2nd  of 
July,  1875,"  to  insure  his  life  in  the  names  of 
the  trustees  in  the  sum  of  10,00OZ. ;  the  existing 
and  future  policies  to  be  held  upon  trusts  for  his 
wife  and  children.  The  husband  took  no  steps 
towards  effecting  a  new  policy  until  the  1st  of 
July,  1875,  shortly  before  which  date  his  health, 
which  had  previously  been  good,  had  become  so 
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bad  that  he  was  unable  to  effect  an  insurance,  1 
and  in  Se{>tember  following  he  died : — Held, 
that  the  life  having  become  uninsurable  on  the 
Ist  of  July,  1875,  did  not  relieve  the  husband 
from  the  obligation  to  insure  or  pay  damages, 
and  that  accoMingly  his  estate  was  answerable 
in  damages  to  the  trustees  of  the  settlement. 
Arthur^  In  re,  Arthur  v.  Wynne ^  14  Ch.  D,  603  ; 
49  L.  J.,  Ch.  556;  43  L.  T.  46;  28  W.  R. 
972. 

The  defendant  assigned  to  the  trustees  of  an 
assurance  society,  and  as  collateral  security  for  a 
mortgage  for  advances  made  by  the  office,  a 
policy  in  the  society,  and  covenanted  with  the 
trustees  to  keep  it  alive  ;  and  in  case  he  should 
not  do  so,  that  it  should  be  lawful  for  them  to 
pay  the  premiums  and  keep  it  alive,  and  that  all 
sums  so  paid  by  them  should  be  charged  on  the 
land  in  the  same  way  as  the  original  mortgage 
money ;  but  there  was  no  covenant  on  the  part  of 
the  defendant  to  repay  any  such  sums  to  the 
trustees.  The  def enaant  made  default  in  paying 
the  premiums  for  several  yean,  and  such  pre- 
miums were  placed  to  the  credit  of  the  company 
in  their  books,  in  an  account  kept  by  them  for 
that  purpose,  and  were  yearly  debit^  by  them 
'to  the  mortgage  account  of  the  defendant,  all 
which  was  according  to  the  usual  practice  of  the 
office.  The  trustees  then  sued  the  defendant  for 
a  breach  of  covenant,  and  he  paid  into  court  1«. : 
— HcJd,  that,  assuming  the  facts  to  shew  that  the 
trustees  had  paid  the  annual  premiums  to  the 
office,  they  were  not  entitled  to  recover  more  than 
nominal  damages.  Brown  v.  Priee^  4  C.  B.,  N,  S. 
598  ;  27  L.  J.,  C.  P.  290  ;  4  Jur.,  N.  S.  882. 

The  plaintiff  lent  to  the  defendant  600Z.  on  the 
security  of  a  deed,  whereby  two  policies  were 
charged  with  the  payment  of  the  principal  and 
interest.  The  deed  contained  a  covenant  by  the 
defendant  to  pay  the  premiums  of  the  policies. 
By  their  terms  the  policies  only  remained  in 
force  provided  the  premiums  were  paid  every 
year.  The  defendant  paid  the  first  year*s  pre- 
mium only,  and  the  plaintiff  having  sued  him  on 
his  covenant  for  non-payment  of  the  three  sub- 
sequent years^  premiums  : — Held,  that  as  it  did 
not  appear  that  the  plaintiff  had  sustained  any 
loss  by  the  defendant's  neglect  to  keep  up  the 
policies,  the  measure  of  damage  was  not  the 
amount  of  the  three  years*  premiums,  but  the 
plaintiff  was  entitled  to  nominal  damages  only. 
National  Assurance  and  Investment  Association 
V.  BeH,  2  H.  &  N.  605  ;  27  L.  J.,  Ex.  19. 

Forfeiture.  1 — ^A  debtor  having  assigned 

to  his  creditors  a  policy  on  his  own  life,  and  cove- 
nanted to  pay  the  annual  premiums,  and  not  to  do 
anything  by  which  the  policy  should  be  forfeited, 
caused  a  forfeiture  of  it  by  going  beyond  the  limits 
of  Europe  without  the  licence  of  the  assurers,  con- 
trary to  a  condition  in  the  policy  :— Held,  that 
the  measure  of  damages  for  sudi  a  breach  of  cove- 
nant was  the  present  value  of  the  policy  at  the 
time  of  forfeiture,  taking  into  consideration  that 
the  debtor  had  covenanted  to  pay,  and  taking  it 
as  if  he  would  have  paid  the  annual  premiums. 
Hawkins  v.  Coulthurst,  5  B.  &  S.  343  ;  33  L.  J., 
Q.  B.  192  ;  10  Jur.,  N.  8.  876  ;  12  W.  R.  825. 

Satisf action.] — D.  and  P.  joined  in  a  covenant 
in  a  mortgage  deed  (as  sureties)  to  pay  the  pre- 
miums on  life  policies,  forming  part  of  the  secu- 
rity, and  by  a  contemporaneous  instrument,  to 
which  they  were  not  parties,  the  equity  of  re- 


demption was  assigned  for  the  benefit  of  the 
creditors  of  the  mortgagor.  D.,  who  signed  the 
trust  deed  as  a  creditor,  being  called  upon  to  pay 
the  premium  on  one  policy,  applied  to  B.  to  do  so 
for  him,  and  assigned  to  B.  the  policy ;  and  B. 
covenanted  to  pay  future  premiums.  The  mort- 
gage was  paid  off  ;  B.  paid  the  premiums,  and  the 
policy  was  sold  by  the  trustee  of  the  creditors' 
deed,  under  a  power  contained  in  it.  A  creditors' 
suit  being  instituted,  on  the  question  whether  D. 
and  P.  were  entitled  as  against  the  other  credi- 
tors to  a  lien  upon  the  produce  of  the  policy : — 
— ^Held,  that  as  oetween  D.  and  B.,  and  B.  and 
the  creditors,  such  creditors  were  not  entitled  to 
take  the  money,  without  making  ^yment  in 
satisfaction  of  the  premiums  paid  by  B.  Aylwin 
V.  Witty,  30  L.  J.,  Ch.  860 ;  9  W.  R.  720. 

Aftlon  on.] — A  deed  of  assignment  of  a  life 
policy  contained  a  covenant  by  the  assignor,  that 
he  would  pay  to  the  company,  with  whom  it  was 
effected,  the  annual  premium  and  other  moneys 
which  should  be  required  to  keep  the  policy  on 
foot,  when  and  as  the  same  should  become  due 
and  payable  ;  and  that,  if  he  should  neglect  or 
refuse  to  pay  the  annual  premium  withSi  seven 
days  after  the  5th  June  in  every  year,  it  should 
be  lawful  for  the  plaintiff  to  pay  the  annual  pre- 
mium, and  sue  for  and  recover  the  same  from  the 
defendant  in  an  action,  as  for  money  paid  by 
him  to  and  for  the  use  of  the  defendant,  and  at 
his  request : — Held,  that  an  action  of  debt  lay  on 
the  deed,  to  recover  an  annual  premium  paid  by 
the  plaintiff  upon  default  of  the  defendant  in 
paying  the  same.  Barber  v.  Butcher,  8  Q.  B. 
863  ;  15  L.  J.,  Q.  B.  289 ;  10  Jur.  814. 

A  loan  was  granted  by  an  insurance  company 
upon  a  bond  with  sureties,  and  a  policy  on  the 
life  of  the  borrower,  as  a  collateral  security.  The 
premiums  were  not  paid  within  the  days  of  grace, 
but  were  demanded  by  the  company,  who  brought 
actions  against  the  sureties  of  the  bond ;  they  re- 
fused to  pay,  and  pleaded  non  est  factum  and  pay- 
ment. iJpon  a  suit  instituted  in  equity  to  restrain 
such  actions,  and  it  being  contended  that  the 
demand  by  the  company,  after  the  policy  was 
actually  void,  had  revived  it : — Held,  that  such 
revival  was  neutralised  by  the  fact  of  refusal  to 
pay,  and  the  bill  was  dismissed  with  costs.  Edge 
V.  Duke,  18  L.  J.,  Ch.  183. 

Pleading.] — ^A  declaration  stated,  that  by  deed 
between  the  plaintiffs  and  defendant,  reciting 
that  he  had  effected  with  the  plaintiffs  an  in- 
surance on  his  life,  he  paying  the  annual  premium 
of  49/.  %s,  id,  on  or  before  the  24th  of  June  in 
each  year,  the  defendant  covenanted  with  the 
plaintiffs  to  pay  them  the  premiums  and  all 
other  sums  of  money  that  should  become  due  in 
respect  of  the  policy,  at  the  proper  times  for  that 
purpose,  and  to  do  every  other  matter  or  thing 
which  would  be  necessary  for  keeping  on  foot  the 
policy.  First  breach,  that  the  d^endant  did  not 
pay  the  premiums  which  became  due  in  respect 
of  the  policy,  according  to  his  covenant ;  but 
on  the  contrary,  although  afterwards,  to  wit,  on 
the  24th  June,  1847,  a  premium  of  49/.  %s.  id,  be- 
came due,  yet  the  defendant  did  not  then,  or  at 
any  other  time,  pay  it.  Second  breach,  that  liie 
defendant  did  not  do  all  such  matters  and  things 
as  were  necessary  for  keeping  on  foot  the  policy, 
but  on  the  contrary,  although  afterwards,  to  wit, 
on  the  24th  June,  1847,  it  was  necessary,  in  order 
to  keep  the  policy  on  foot,  that  an  annual  pre-* 
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mium  shoald  be  paid  within  twenty-one  days 
from  that  day,  yet  the  defendant  did  not,  within 
that  period,  or  any  other  time,  pay  it : — Held, 
that  both  breaches  were  bad.  North  British 
Insurance  Company  v.  Riky^  2  Ex.  687. 

4.  Receipts  by  Agents. 

Avthoiity.] — Upon  a  policy  on  the  life  of  A., 
the  premium  became  dae  on  the  16th  March,  bat 
was  not  paid  until  the  12th  April,  when  the 
country  agent  of  the  company,  through  whom  the 
insurance  had  been  effected,  gaye  a  receipt  for  the 
amount  of  the  premium.  The  instructions  given 
by  the  company  to  the  agent  were,  that  the  pre- 
mium on  every  life  policy  must  be  received 
within  fifteen  days  from  the  time  of  its  becoming 
due ;  if  not  paid  within  that  time,  that  he  was 
to  give  immediate  notice  to  the  ofiKce  of  that  &ct, 
and  in  the  event  of  his  omitting  to  do  so,  that  his 
account  would  be  debited  for  the  amount,  after 
the  fifteen  days  had  expired.  No  notice  was 
given  to  the  company  of  the  non-payment  of  the 
premium  within  the  fifteen  days ;  it  was  therefore 
entered  in  their  books  as  paid  on  the  16th  March, 
and  the  agent  was  debited  for  the  amount : — 
Held,  first,  that  the  mere  debiting  the  agent  with 
the  premium  could  not  be  considered  as  a  pay- 
ment to  the  company  by  the  assured ;  and 
secondly,  that  as  the  agent  had  no  authority  to 
contract  for  the  company,  the  fact  of  his  re- 
ceiving the  money  after  the  expiration  of  the 
fifteen  days,  and  the  entry  in  the  company's 
books  debiting  him  with  the  amount,  were  no 
evidence  of  a  new  agreement  between  the  com- 
pany and  the  assured.  Acey  v.  Femie^  7  M.  i& 
W.  151. 

-After  Forfetture.] — Indorsed  upon  a  policy 


was  a  condition  that  it  shoald  be  void,  and  the 
money  secured  thereby  forfeited  to  the  use  of  the 
company,  if  the  insured  should  go  beyond  the  limits 
of  Europe  without  the  licence  of  the  directors. 
The  condition  was  infringed  by  the  insured  going 
to  reside  in  Canada,  where  he  died  ;  but,  after 
the  breach,  the  local  agent  of  the  company  at 
the  place  where  the  policy  had  been  effected  con- 
tinued to  receive  the  usual  premiums  upon  the 
policy,  with  notice  of  the  breach  of  the  con- 
dition, which  he  represented  as  not  invalidating 
the  policy,  provided  the  premiums  were  r^ularly 
paid  : — Held,  that  the  notice  of  the  breach  of  the 
condition  given  to  the  agent  of  the  company  was 
constructive  notice  to  the  company;  and  that 
the  latter,  whether  they  had  express  notice  of  the 
breach  or  not,  were  precluded  by  the  conduct  of 
their  agent  from  insisting  upon  the  forfeiture 
upon  the  death  of  the  insured.  Wing  v.  Harvey , 
6  De  G.,  M.  &  G.  266 ;  2  Eq.  B.  633 ;  23  L.  J., 
Oh.  611  ;  18  Jur.  394. 

5.   EXTBA  OB  ADDITIONAL. 

liability.] — ^An  insurance  company  purchased 
an  annuity,  and  took  as  a  security  an  assign- 
ment of  the  whole  equitable  interest  of  the 
grantor  in  a  trust  fund,  which  produced  much 
more  than  enough  to  pay  the  annuity,  with  a 
proviso  that  in  case  the  company  should  insure 
any  sum  not  jsxceeding  the  price  of  the  annuity, 
and  should  pay  an  additional  rate  of  insurance 
by  reason  of  the  grantor  going  beyond  sea,  all 
sums  so  paid  for  i^ditional  premiums  should  be 
returned  out  of  the  life  interest  and  the  surplus 
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be  held  on  trust  for  the  grantor.  No  policy  of 
assurance  was,  in  fact,  effected,  except  that  the 
company  became  their  own  insurers  by  making  a 
policy  in  a  separate  branch  of  their  own  com- 
pany:— Held,  that  though  the  grantor  did  in 
fact  go  beyond  sea  for  several  years,  the  company 
was  not  entitled  to  charge  the  premiums  for 
extra  risk  which  had  in  Sict  been  incurred,  no 
additional  premiums  having  in  fact  been  paid. 
Grey  v.  EUison,  1  Giff.  438  ;  26  L.  J.,  Ch.  666  ; 
2  Jur.,  N.  S.  611. 

- — Enforcing  Reduction. ]— If  an  assurance 
society  takes  an  extra  premium  upon  an  increased 
risk,  and  promises  to  reduce  it  upon  being  satis- 
fied that  the  risk  has  ceased,  such  promise  is  not 
an  agreement  which  a  court  of  equity  can  carry 
into  effect.  Manhy  v.  Oresham  Life  Assurance 
Company,  29  Beav.  439  ;  31  L.  J.,  Ch.  94. 

where,  therefore,  the  directors  of  a  society, 
upon  re-examination  of  a  life  assured,  and  upon 
medical  evidence  subsequently  sent  to  them, 
*'  considered  the  risk  existing,'*  and  declined  to 
reduce  an  extra  premium  : — Held,  that  they  were 
sole  judges  of  the  fact,  and  that  the  court  could 
not  interfere  with  their  discretion.    Ih 

VIII.    MORTGAGE,    ASSIGNMENT   AND 

SALE. 

1.  Validity  Gkneballt. 

Stamp.] — An  assignment  of  a  policy  of  insur- 
ance to  secure  a  debt,  is  an  assignment  by  way  of 
mortgage  within  66  Geo.  3,  c.  184,  and  requires 
an  ad  valorem  stamp  as  such.  Caldwell  v.  Daw* 
son,  6  Ex.  1 ;  14  Jur.  316. 

Voluntary  Asiignment.] — ^A  debtor,  during  his 
last  illness,  assigned  two  policies  on  his  life,  for 
600^  and  300Z.,  to  ra  cremtor,  in  consideration 
of  a  debt  of  1742.  3«.  6d,  He  died  within  a 
month  afterwards  intestate.  The  policies  were 
paid  to  the  assignee : — Held,  that  the  policies 
were  securities  for  money  within  1  &  2  Vict.  c. 
llOjS.  12,  that  the  assignment  was  voluntary  and 
void  under  13  Eliz.  c.  6,  and  that  the  deed  could 
only  stand  as  a  security  for  the  debt  due  to  the 
party  who  obtained  the  assignment.  Stokoe  v. 
Cowan,  29  Beav.  637  ;  30  L.  J.,  Ch.  882  ;  7  Jur., 
N.  8.  901 ;  4  L.  T.  69  ;  9  W.  R.  801. 

lien — ^Bankruptcy  Abroad— A  m1  gnment  in 
England.] — In  1833,  A.,  domiciled  in  Jersey, 
deposited  with  B.  domiciled  in  England,  a  policy 
effected  in  Jersey,  upon  A.'s  life,  for  499Z.  as 
security  for  21  Oi.  advanced  by  B.  to  him.  This 
transaction  took  place  in  England  ;  no  notice  of 
the  deposit  was  given  to  the  office,  who  after- 
wards, upon  a  false  representation  of  the  loss  of 
the  policy,  delivered  to  A.  a  duplicate  of  the 
policy,  which,  in  1853,  he  by  deed  assigned  to 
his  wife  (from  whom  he  had  obtained  a  judicial 
sentence  of  separation  de  biens),  in  consideration 
of  4002.  alleged  to  have  been  paid  by  her  to  him  ; 
notice  of  this  assignment  was  g^ven  to  the  office. 
A.,  or  his  wife,  paid  the  premiums  till  his  death. 
In  1838  A.  became  insolvent,  and  made  a  cessio 
bonorum  of  his  property,  but  no  proof  of  B.*s 
debt  was  register^  by  him  under  A.*s  insolvency. 
On  an  action  brought  in  Jersey  by  A.'s  wife 
against  the  insurance  office  to  recover  the 
amount  of  the  policy,  B.  intervened  and  claimed 
a  lien  under  the  deposit  with  him  by  A.  of  the 
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original  policy  : — ^Held,  first,  that  as  B/s  domicil 
was  English,  and  the  contract  made  in  England, 
B.  had  by  the  English  law  a  lien  upon  the  policy. 
Ze  Fmtvre  v.  Sullivan,  10  Moore,  P.  C.  C.  1. 

Held,  secondly,  that  the  cessio  bonorum  made 
by  A.  in  Jersey  did  not  affect  such  lien.    Jb, 

Bond  —  Intended  Assignment.] — Declaration 
by  executors,  on  a  poUcy  containing  condi- 
tions— ^first,  that  policies  effected  by  persons  on 
their  own  lives,  who  should  die  by  their  own 
hands,  would  become  void,  so  far  as  regarded  the 
executors  or  administratois  of  the  person  so 
dying,  but  would  remain  in  force  only  to  the 
extent  of  any  bon&  fide  interest  which  might 
have  been  acquired  by  any  other  person  under  an 
actual  assignment  by  deed  for  a  valuable  con- 
sideration in  money,  or  by  way  of  security  or  in- 
demnity, or  by  virtue  of  any  legal  or  equitable  lien 
as  a  security  for  money,  upon  proof  of  the  extent  of 
such  interest  being  given  to  the  directors  to  their 
satisfaction  ;  and,  secondly,  if  a  person  who  should 
have  been  insured  on  his  own  life  for  at  least  five 
years,  or  should  have  paid  a  sum  equivalent  to  at 
least  five  years*  premiums,  should  die  by  his  own 
hands,  the  directors  should  be  at  liberty,  if  they 
thought  proper  so  to  do,  but  not  otherwise,  to  pay 
for  the  benefit  of  the  family.  Plea,  that  the  in- 
sured died  by  his  own  hand.  Replications,  first, 
that  before  the  death  of  the  insured,  K.  acquired 
a  bon&  fide  interest  in  the  policy  by  actual 
assignment  by  way  of  security  for  money  within 
the  meaning  of  the  conditions,  and  proof  of  the 
extent  of  such  interest  was  before  action  given  to 
the  directors  to  their  satisfaction  ;  and,  secondly, 
that  b^ore  the  death,  E.  acquired  a  bonft  fide 
interest  in  the  policy  by  virtue  of  an  equitable 
lien  as  a  security  for  monev,  and  proof  of  the 
extent  of  such  interest  was  before  action  given 
to  the  directors  to  their  satisfaction  : — Held,  that 
the  first  replication  was  bad  for  not  shewing  that 
the  alleg&l  assig^mient  was  by  deed.  Moore  v. 
WooUey,  4  El.  &  Bl.  243 ;  3  C.  L.  B.  207 ;  24 
L.  J.,  Q.  B.  40  ;  1  Jur.,  N.  S.  468. 

Held,  that  the  second  replication  was  proved 
by  evidence  that  the  insured  had  before  marriage 
given  a  bond  conditioned  to  secure  6,000Z.  to  his 
intended  wife,  and  that  subsequently,  not  being 
able  to  do  so,  an  agreement  was  made  among 
different  members  of  the  family,  by  which  the 
insured  was  to  insure  his  life  for  the  benefit  of 
his  wife,  and  she  was  to  keep  up  the  premiums 
out  of  her  private  income ;  and  tnat  in  pursuance 
of  such  agreement  he  did  insure,  and  handed 
over  the  policy  to  K.  as  trustee  for  the  wife,  in- 
tending to  assign  regularly,  but  that  he  did  not 
so  assign,  but  died  by  his  own  hands,  which  facts 
were  made  known  to  the  directors.    lb. 

Held,  also,  that  such  evidence  was  sufficient  to 
shew  that  the  policy  was  in  the  hands  of  E.  an 
equitable  lien,  and  that  the  directors  ought  to  be 
satisfied,  it  not  being  necessary  to  shew  that  they 
were,  in  fact,  satisfied.    lb. 

Second  Fledge— Negligenoe.]— In  detinue  by 
the  executor  of  N.  against  M.,  a  banker,  for  a 
policy  on  the  life  of  S.,  M.  pleaded,  that  the 
policy  was  not  the  property  of  N.,  and  also  that 
N.  fraudulently  permitted  S.  to  hold  the  policy, 
and  represent  that  he  was  entitled  to  the  money 
secured  by  it.  Replication,  denying  the  fraudu- 
lent permission.  S.  insured  his  own  life  in  1831, 
and  by  deed  assigned  the  policy  to  N.  in  1832, 
who  gave  notice  of  the  assignment  to  the  office. 


and  paid  all  the  premiums  afterwards.  8.  re- 
tained the  policy  till  he  deposited  it  with  &I.  on 
a  loan  of  money  in  1843  : — Held,  first,  that  the 
property  in  the  policy  passed  to  N.  by  the  deed 
of  1831,  although  he  had  no  possession  of  the 
policy.    Neale  v.  Molineu^,  2  C.  &  E.  672. 

Held,  secondly,  that  though  N.  had  been  guilty 
of  negligence  in  allowing  S.  to  retain  the  policy, 
the  defendant  had  not  proved  his  plea,  unless  the 
jury  was  satisfied  that  N.  intended  that  8.  should 
borrow  money  of  some  one,  and  left  the  policy 
in  S.*s  hands,  in  order  that  he  might  cheat  some 
one  by  borrowing  money  on  it.    lb. 

Felony  —  Consideration.]  —  A  clerk  having 
robbed  his  employers  of  money,  gave  them,  upon 
the  discovery  of  his  frauds  and  before  his  prose- 
cution, an  equitable  security  on  policies  on  his 
life  and  lands  for  the  amount.  He  was  afterwards 
prosecuted  and  convicted  : — Held,  that  the  debt 
was  a  good  consideration  for  the  securities,  and 
that  they  were  valid.  Chowne  v.  JBaylis,  31 
Beav.  351. 

Snieide  after  Atiignment.]-— A  man  insured  his 
life,  and  afterwards  mortgaged  the  policy  and 
other  property.  He  afterwards  committed  suicide. 
The  policy  contained  a  provision  that  if  the 
insur^  should  die  by  his  own  act  the  policy 
should  become  void,  except  to  the  extent  of  any 
interest  acquired  by  assignment: — Held,  that  the 
office  was  bound  to  pay  to  the  mortgagee  the 
sum  insured,  and  could  not  come  upon  the  other 
property  mortgaged  either  for  repayment  or  for 
contribution.  Solicit on^  and  GeneraX  Life 
In^uravice  Society  v.  Lamb,  2  De  G.,  J.  &  S.  251 ; 
33  L.  J.,  Ch.  426  ;  10  Jur.,  N.  S.  739  ;  10  L.  T. 
702  ;  12  W.  R.  941. 

An  assurance  company  advanced  money  to  W. 
on  a  mortgage  of  real  security,  and  on  his  effect- 
ing a  policy  on  his  life  in  their  office  for  the 
amount  of  tiie  loan,  which  was  deposited  with  the 
company  as  collateral  security.  The  policy  con- 
tained a  condition  that  if  the  assured  died  by  his 
own  hands,  by  the  hands  of  justice,  or  by  duelling, 
the  policy  should  be  void,  except  to  the  extent  of 
any  bon&  fide  interest  therein  which  at  the  time  of 
such  death  should  be  vested  in  any  other  person 
or  persons  for  a  sufficient  pecuniary  or  other  con- 
sideration. The  assured  committed  suicide  under 
temporary  insanity  while  the  policy  was  in  the 
hands  of  the  company  : — Held,  that  the  company 
and  the  assured  stood  in  the  same  position  as  it 
tiie  policy  had  been  mortgaged  to  any  third  per- 
son ;  that  the  company  came  within  the  exception 
in  the  condition  ;  and  therefore  that  the  policy 
was  valid  to  the  extent  of  the  mortgage  debt  due 
to  them  at  the  death  of  the  insured.  White  v. 
British  Empire  Mutnal  Life  Afwrance  Com- 
pany, 7  L.  R.,  Bq.  394  ;  38  L.  J.,  Ch.  63  ;  19  L.  T. 
306  ;  17  W.  R.  26. 

After  Bankmptey.] — A  policy  contained 

a  condition  that  it  should  be  void  if  the  life  in- 
sured died  by  suioide  ;  but  if  any  third  party 
had  acquired  a  bon&  fide  interest  therein  by 
assignment,  or  by  legal  or  equitable  lien  for  a 
valuable  consideration  or  as  security  for  money, 
the  policy  should,  to  the  extent  of  such  interest, 
be  valid.  On  the  9th  July  the  life  insured,  who 
was  a  merchant  at  Valparaiso,  became  bankrupt 
according  to  the  law  there,  and  all  his  estate  and 
effects  became  vested,  by  operation  of  law,  in  the 
escribano,  or  notary  officially  attached  to  the 


681  INSURANCE    (LIFE)— Mortgage,  Assignment  and  Sale.  682 

was  taken  out  to  his  estate.  In  1875  B.  proved 
A.'s  death  to  the  satisfaction  of  the  assarance 
company,  and  demanded  payment  of  the  policy 
moneys,  which  were  insofilcient  to  pay  his  debt, 
but  the  company  refused  to  pay  him  without 
the  consent  of  the  legal  personal  representative 
of  A.  In  1878  B.  died,  and  on  action  brought  by 
his  executors  against  the  company  claiming  a 
declaration  that  they  were  entitled  to  the  poUcy 
moneys,  and  payment  with  interest  from  the 
time  when  the  demand  of  payment  was  made, 
Jessel,  M.  B.,  held  (1)  that  the  company  was 
justified  in  refusing  to  pay  over  the  policy 
moneys  without  the  consent  of  A.'s  legal  personal 
representative ;  (2)  dispensed  with  the  legal 
personal  representative  of  A.  under  the  Chancery 
Amendment  Act,  1852,  s.  44  ;  and  (3)  ordered 
payment  of  the  policy  moneys,  with  interest  at 
4  per  cent,  from  the  date  when  demand  of  pay- 
ment was  made.  On  appeal  on  the  question  of 
interest : — Held,  that  as  the  default  or  delay  in 
payment  of  the  policy  moneys  had  been  caused, 
not  by  the  company,  but  by  B.'s  neglect  to 
clothe  himself  with  a  legal  title  to  the  money, 
interest  did  not  commence  to  run  till  the  order 
for  payment  of  the  principal  was  made.  Crostley 
y.CHty  of  Olnsgow  Life  Assurance  Company  (4 
Ch.  D.  421)  overruled  on  this  point  Webster  v. 
British  Empire  Mutual  Life  Assurance  Com- 
pany, 15  Ch.  D.  169  ;  49  L.  J.,  Ch.  769  ;  43  L.  T. 
229 ;  28  W.  R.  818— C.  A. 

It  was  the  duty  of  the  assignee,  not  of  the 
assignor,  to  give  notice  to  the  office.  The  letter 
contained  an  undertaking  by  the  assignor  (which 
was  not  performed)  to  £s(^rge  the  mortgage  : 
— Held,  that  the  assignment  could  be  given  effect  * 
to  independently  of  this  undertaking.  lb.  See 
also  Curtius  v.  Caledonian  Assurance  Company, 
(19  Ch.  D.  b3^^,post,  col.  592. 

S.  having  effected  two  policies  on  his  life  for 
the  purpose,  as  he  expressly  informed  the  assur- 
ance company,  of  enabling  him  to  give  C.  a 
security  for  a  debt  which  exceeded  the  amount 
of  the  policies,  deposited  them  with  C,  at  the 
same  time  askingi  him  by  letter  to  instruct  his, 
C.'s,  solicitor,  to  prepare  the  necessary  assign- 
ment. C,  however,  never  took  any  assignment. 
S.  died  insolvent,  having  made  a  will  appointing 
executors,  but  no  representation  was  tsJcen  out 
to  his  estate.  C.  then  gave  the  company  notice 
in  writing  of  the  death,  and  that  he  held  the 
policies  as  security  for  his  debt,  and  the  com- 
pany acknowledge  the  receipt  of  the  notice  in 
the  terms  of  the  Policies  of  Assurance  Act,  1867, 
s.  6.  Proper  evidence  of  S.'s  death  having  been 
subsequently  produced  to  the  company,  they 
wrote  to  C.  that  the  claim  under  the  policies 
would  be  paid  at  the  expiration  of  three  months, 
but  that  the  assent  of  S.'s  legal  personal  repre- 
sentative would  be  required  before  settlement. 
After  the  expiration  of  the  three  months,  C, 
being  unable  to  obtain  payment  of  the  policy 
moneys  (although  his  debt  was  admitted  by  S.'s 
executors,  and  he  offered  the  company  an  in- 
demnity), brought  an  action  for  that  purpose 
against  the  company,  insisting  that  S.'s  deposit 
and  letter  constituted  an  equitable  assignment 
of  the  policies  within  the  Policies  of  Assurance 
Act,  1867,  and  therefore  enabled  him  to  give  a 
valid  discharge  for  the  moneys : — Held,  that 
there  had  been  no  equitable  assignment  of  the 
policies  within  the  act,  and  that  the  company 
was  justified  in  refusing  to  pay  him  in  the 
absence  of  S.'s  legal    personal   representative. 

u  2 


court.  On  the  14th  July  he  committed  suicide. 
On  the  15th  a  meeting  of  creditors  was  held,  and 
assignees  were  appointed : — Held,  that  the  assign- 
ment by  operation  of  law  was  not  within  the 
exception  in  the  policy,  and  therefore  the 
assignees  were  not  entitled  to  recover.  Jackson 
V.  iWiw,  1  El.  &  El.  463  ;  28  L.  J.,  Q.  B.  166 ;  5 
Jnr.,  N.  S.  547.  Affirmed  on  appeal,  1  El.  &  El. 
463  ;  29  L.  J.,  Q.  B.  8  ;  5  Jnr.,  N.  S.  1247 ;  7 
W.  R.  678— Ex.  Ch. 

Equitable  Aingnment  by  Letter. ]--A  letter 
expressed  to  be  a  binding  assignment  upon  trusts 
by  way  of  voluntary  settlement  of  certain  poli- 
cies of  life  assurance  (before  such  policies  were 
at  law  assignable)  and  accompanied  with  de- 
livery of  those  of  the  policies  which  were  in  the 
assignor's  possession  : — Held,  to  be  an  effectual 
equitable  assignment,  although  the  writer  ex- 
pressed his  intention  of  subsequently  executing 
a  deed  to  vest  the  policies  in  the  assignee  jointly 
with  another  person  not  yet  selected  as  trustees, 
and  although  some  of  the  policies  (being  in 
mortgage  to  the  office)  were  not  handed  over, 
and  no  notice  of  the  assignment  was  given  to  the 
office.  King's  Estate,  In  re,  Sewell  v.  Xing,  14 
Ch.  D.  179  ;  49  L,  J.,  Ch.  73  ;  28  W.  R.  344. 

It  was  the  duty  of  the  assignee,  not  of  the 
assignor,  to  give  notice  to  the  office.  The  letter 
contained  an  undertaking  by  the  assignor  (which 
was  not  performed)  to  discharge  the  mortgage  : 
— Held,  that  the  assignment  could  be  given 
effect  to  Independently  of  this  undertaking,    lb. 

One  of  the  conditions  of  a  policy  was,  that,  it 
fthould  be  void  if  the  assured  died  by  his  own 
hand,  except  it  should  have  been  assigned  to 
other  parties,  for  valuable  consideration,  six 
months  before  his  death  : — Held^  that  a  letter  to 
A.,  charging  it  with  a  fioating  balance  due  to 
him,  and  znade  three  years  previously  to  the 
death  of  the  assured  by  his  own  hand,  was 
within  the  exception.  Jones  v.  Consolidation 
Investment  Assurance  Company,  26  Beav.  256  ; 
28  L.  J.,  Ch.  66  ;  5  Jur.,  N.  S.  214. 

A.,  having  assured  his  life,  wrote  to  the  com- 
pany, "Please  to  take  notice  that  I  wish  to 
transfer  my  interest  in  the  policies  to  B."  The 
letter  was  delivered  to  the  company  and  noted 
in  their  books : — Held,  that  this  was  a  good 
equitable  assignment,  as  against  a  subsequent 
assignee  of  the  policies,  who  had,  in  addition, 
obtained  possession  of  them.  CiMwne  v.  Baylis, 
31  Beav.  351. 


lent  by  Deposit.] — ^A  policy  was  to 
become  void  in  certain  cases,  except  it  should 
have  been  legally  assigned : — Held,  that  this 
meant  ''validly  and  effectually  assigned  ;  "  that 
an  equitable  charge  by  mere  deposit  came  within 
the  exception,  and  that  notice  of  it  to  the  office 
was  unnecessary.  Dufaur  v.  Professional  Life 
Assurance  Company,  25  Beav.  599  ;  27  L.  J.,  Ch. 
817;  4  Jur.,N.  S.  841. 

Where  a  husband  gave  a  policy  on  his  life  to 
his  wife  on  condition  that  she  paid  the  premiums 
but  made  no  assignment  in  writing : — Held,  that 
the  policy  moneys  passed  under  a  subsequent 
will  to  the  executrix  and  sole  devisee.  Sowesy, 
Prudential  Assurariee  Company,  49  L.  T.  133. 

Payment  to  Equitable  Owner  ^Interest.] 

— In  1 847  A.  deposited  a  policy  on  his  own  life 
with  B.  as  security  for  an  advance  of  money,  and 
died  in  1874  insolvent,  and  no  administration 
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Orosfiley  v.  City  of  Oltutgow  Life  Assurance 
Company,  4  Ch.  D.  421  ;  46  L.  J.,  Ch.  65 ;  36 
L.  T.  285  ;  25  W.  R.  264.    But  see  supra. 

Held,  also,  that  the  court  had  power  to  order 
payment  without  a  legal  personal  representative 
of  the  deceased,  under  the  Chancery  Procedure 
Act,  1852  (15  &  16  Vict.  c.  86),  s.  44,  and  that 
the  plaintiff  was  entitled  to  interest  at  4  per 
cent,  on  the  sum  assured  under  3  &  4  Will,  4,  c. 
42.     lb. 


Agreement  to  exeente  Mortgage.] — An  agree- 
ment in  writing  to  execute  on  request  an 
effectual  mortgage  of  a  policy  of  assurance  de- 
posited at  the  time  of  the  agreement  as  security 
for  a  loan,  IS  not  an  assignment  of  such  policy 
within  the  meaning  of  the  Policies  of  Assurance 
Act,  1867.  Spencer  v.  Clarke,  9  Ch.  D.  137  ;  47 
L.  J.,  Ch.  692  ;  27  W.  R.  133. 

Cnitoms  Annuity  and  Benevolent  Fund — 
Power  to  Bequeath.] — The  Customs  Annuity  and 
Benevolent  Fund  was  established  for  the  benefit 
of  the  widows,  children,  or  other  relatives  of 
officers  of  the  Customs,  by  act  of  parliament, 
which  gave  power  to  frame  rales  for  its  manage- 
ment. By  the  rules  it  was  provided  that  fiie 
fund  should  be  raised  by  subscriptions  on  the 
principle  of  life  insurance,  and  should  form  a  fund 
for  the  benefit  of  widows,  children,  relatives,  and 
nominees  of  the  subscribers.  It  was  provided 
that  the  admission  of  a  nominee  by  the  directors 
should  take  place  during  the  life  of  the  sub- 
scriber ;  that  thfe  capital  money  forthcoming  at 
a  subscriber's  death  under  his  insurance  should, 
subject  to  the  regulations  thereinafter  contained, 
be  appropriated  according  to  the  directions  con- 
tained in  his  will  or  in  any  instrument  de- 
posited with  the  directors  as  therein  mentioned  ; 
that  the  widow's  share  should  not  be  less  than 
one-third,  or  a  life  interest  in  two-thirds,  and 
that  the  remainder  should  be  applied  according 
to  the  directions  of  the  subscriber  for  the  benefit 
of  his  widow,  children,  blood  relations,  or  any  of 
them,  or  his  nominee  or  nominees  who  had  been 
duly  admitted  by  the  directors ;  that  if  the 
widow  was  otherwise  provided  for  as  therein 
mentioned,  the  whole  money  should  be  subject 
to  the  directions  of  the  subscriber  "  in  favour  of 
his  widow,  children,  blood  relations,  or  nominees, 
or  any  of  them  as  aforesaid  ; "  that  if  the  widow 
received  the  income  of  two-thirds,  the  capital  of 
the  two-thirds  shoxdd  be  held,  subject  to  the  di- 
rections of  the  subscril^er,  to  take  effect  at  the 
death  of  the  widow,  and  the  remaining  capital, 
subject  to  the  directions  of  the  subscriber,  to 
take  effect  at  his  own  death  ;  that  if  the  widow 
was  provided  for  as  thereinbefore  mentioned,  or 
if  there  was  no  widow,  then  the  whole  capital 
should  be  "  subject  to  the  directions  of  the  sub- 
scriber as  aforesaid  ; "  that  if  a  subscriber  died 
leaving  issue  without  having  by  will  or  such 
other  instrument  as  aforesaid  directed  the  appli- 
cation of  the  capital  placed  at  his  disposal,  it 
should  go  to  his  children  and  the  issue  of  deceased 
children  as  therein  mentioned,  and  if  none,  to 
his  next  of  kin.  A  subscriber  died  a  widower, 
leaving  children.  No  nominee  had  been  ac- 
cepted by  the  directors  in  his  lifetime.  By  his 
wul  he  bequeathed  the  fund  coming  from  his 
insurance  to  a  stranger  in  blood : — Held,  by 
Bacon,  V.-C,  that  the  legatee  was  entitled ;  but 
held  by  the  Court  of  Appeal  that  the  subscriber 
had  no  property  in  the  fund,  but  only  a  limited 


power  of  appointment  over  it,  and  that  this 
power  could  only  be  exercised  in  favour  of  his 
widow,  children,  blood  relations,  and  nominees 
admitted  by  the  directors  in  his  lifetime ;  that 
he  had  therefore  no  power  to  bequeath  the  fund 
to  a  stranger  in  blood  who  had  not  in  his  life- 
time been  accepted  by  the  directors  as  a  nomi- 
nee, and  that  the  fund  therefore  belonged  to  the 
children.  Phillips*  Insurance,  In  rsy  23  Ch.  D. 
235  ;  52  L.  J.,  Ch.  441  ;  48  L.  T.  81  ;  31  W.  B, 
511— C,  A, 

2.  Notice. 

Priorities.] — ^A  policy  effected  by  A.  on  his 
life  was  mortgaged  in  1860  without  notice  to  the 
office.  He  l^came  bankrupt  in .  1862,  and  in 
1868  joined  in  a  transfer  of  the  mortgage  to  B.^ 
who  had  no  notice  of  the  bankruptcy.  After 
the  death  of  A.,  B.'s  solicitor  gave  notice  to  the 
office  that  this  and  other  policies  were  mortgaged^ 
and  that  he  acted  for  the  mortgagees,  not  naming 
l^em.  Subsequently  notice  of  the  bankraptcy 
was  given  at  the  office : — Held,  that  this  was 
sufficient  to  give  priority  to  B.  over  the  creditors 
in  the  bankruptcy  of  the  assured.  Russell,  In  re, 
15  L.  R.,  Eq.  26  ;  27  L.  T.  706  ;  21  W.  R.  97. 

EflEbet  of,  on  **  Order  and  Dispodtioii."] — 

A  policy  on  the  life  of  A.  was  assigned  to  B. 
in  1845  ;  and  in  1858,  before  the  passing  of  80  & 
31  Vict.  c.  144,  8.  3  (which  requires  notice  to  the 
insurance  company  of  assignment  of  a  policy 
made  after  that  act  to  be  in  writing),  B.^s  attor- 
ney wrote  to  N.,  who  was  secretary  of  the  insur- 
ance company  liable  under  the  policy,  stating 
that  as  he  would  have  occasion  to  call  on  him  on 
a  day  then  named  to  pay  the  premium  on  this 
policy,  the  number  of  which  he  gave,  he  would 
take  that  opportunity  of  conferring  with  him  on 
the  subject  of  a  loan  from  the  company  to  a 
local  hoBid  of  health,  in  which  he  was  interested. 
He  accordingly  called  on  that  day,  and  paid  the 
premium,  when,  during  his  interview  with  N., 
he  informed  him  of  the  policy  having  been  as- 
signed to  B.  In  1862,  A.,  the  assured,  became 
bankrupt : — Held,  that  there  was  sufficient  notice 
to  the  insurance  office  of  the  assignment  of  the 
policy  to  take  the  policy  out  of  the  order  and  dis- 
position of  the  bankrupt.  Alletson  v.  Chichester, 
10  L.  R.,  C.  P.  319  ;  44  L.  J.,  C.  P.  153  ;  32L.T. 
151  ;  23  W.  R.  398. 

On  the  28th  June,  1873,  M.  H.  by  deed  agreed 
to  assign  for  value  a  policy,  effected  with  the 
Reliance  Assurance  Society  "on  his  own  life,  to 
his  father,  who,  on  the  same  day,  by  a  separate 
deed  assigned  it  to  D.  by  way  of  equitable 
mortgage  to  secure  a  present  loan  and  future 
advances.  The  parties  were  all  resident  in 
Ireland,  and  a  memorandum  at  foot  of  the 
policy  which  had  been  issued  from  the  Dublin 
branch  office,  directed  that  notice  of  assignment 
should  be  given  at  the  head  office  in  London. 
Immediately  upon  the  execution  of  the  deeds  of 
the  28th  June,  D.  prepared  a  formal  notice  of 
the  assignment  to  the  father,  in  whose  name 
and  at  whose  request  it  was  signed  by  him 
and  addressed  and  posted  in  Dublin  to  B.,  the 
society's  secretary  at  the  London  office.  M.  H.^ 
the  son,  was  adjudicated  a  bankrupt  in  January, 
1874,  and  died  in  the  following  August,  when  his 
assignees  in  bankruptcy  gave  notice  to  the 
London  office,  and  claimed  the  proceeds  of  the 
policy  as  having  been  in  his  order  or  disposition 
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at  the  time  of  his  adjadication,  B.  deposing  that 
D.*8  notice  had  never  reached  the  London  office  : 
— Held,  per  Ball,  C,  that  the  notice  haying  been 
duly  posted,  must  be  presumed  to  have  r^iched 
its  destination ;  and  per  Christian,  L.  J.,  that, 
irrespectively  of  the  question  whether  the  notice 
was  actually  received  at  the  office,  the  mere  post- 
ing of  it  was  effectual  to  prevent  the  policy  from 
being  in  the  order  or  disposition  of  the  bankrupt 
at  the  date  of  his  bankruptcy  by  the  tx>nBent 
and  permission  of  the  true  owner  within  the 
meaning  of  the  Irish  Bankrupt  and  Insolvent 
Act,  1857  (20  &  21  Vict.  c.  60),  s.  313.  Hiekey, 
In  re,  10  Ir.  R.,  Eq.  117— C.  A. 

Assignees  of  a  policy  gave  no  notice  to  the 
insurance  offices  till  after  the  bankruptcy  and 
subsequent  death  of  the  assignor,  whose  life  the 
policy  insared.  The  assignee  in  bankruptcy  had 
not  then  given  notice: — Held,  that  the  Dolicy 
belonged  to  the  estate  of  the  bankrupt.  Uurrie, 
In  re,  Caldwell,  Ex  parte,  13  L.  B.,  £q.  188 ; 
41  L.  J.,  Bk.  66  ;  20  W.  R.  363. 
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Verbal.] — A  verbal  notice  to  an  insurance 

company  of  an  assignment  of  a  policy  is  sufficient 
to  give  priority  over  subsequent  assignees,  ^'orth 
Brituh  Inturance  Company  v.  Sallett,  7  Jur., 
N.  S.  1263  ;  9  W.  B.  880. 

Where  verbal  notice  was  given  by  the  assignor 
of  a  policy  to  the  resident  director  of  the  com- 
pany as  such,  the  priorities  of  the  parties  will 
not  be  affected  by  the  fact  of  his  having  made 
no  entry  of  it  in  the  books,  or  any  commu- 
nication respecting  the  notice  to  the  company. 
lb.  See  also  Xing's  Ettate,  In  re,  ante,  col. 
581. 

— *  Agreement  to  exeente  Xortgage.] — An 
agreement  in  writing  to  execute  on  request  an 
effectual  mortgage  of  a  policy  of  assurance  de- 
posited at  the  time  of  the  agreement  as  security 
for  a  loan,  is  not  an  assignment  of  such  policy 
within  the  meaning  of  the  Policies  of  Assurance 
Act,  1867.  Therefore,  notice  to  the  assurance 
company  of  such  an  agreement  does  not  give 
under  that  act  any  priority  over  a  prior  equitable 
mortgagee  who  has  given  no  notice  but  has 
possession  of  the  policy.  Spencer  v.  Clarke, 
9  Ch.  D.  137  ;  47  L.  J.,  Ch.  692 ;  27  W.  R. 
133. 

Cl0]if  tmetlTe  Votiee  of  Eziitenoe  of  Prior  Ai- 
mgnmont  1 — The  holder  of  a  policy  of  assurance  on 
his  own  life  deposited  it  witn  A.  by  way  of  equit- 
able mortgage  to  secure  a  loan.  A.  retained  the 
policy,  but  gave  no  notice  to  the  company.  B. 
afterwards,  in  ignorance  of  this  prior  mortgage, 
agreed  to  lend  money  to  the  policy  holder  upon 
a  deposit  of  the  same  policy,  and  the  policy 
holder,  alleging  that  he  had  left  the  policy  at 
home  by  mistake,  and  promising  forthwith  to 
deliver  it  to  B.,  took  the  loan  and  signed  a 
memorandum  that  he  had  dcpoetted  the  policy 
with  B.  and  that  he  undertook  on  request  to 
execute  to  B.  an  effectual  mortgage  of  it.  B. 
gave  to  the  company  notice  of  his  loan  and 
memorandum  of  deposit,  and  frequently  applied 
to  the  policy  holder  for  the  policy,  but  the  poli<gr 
holder  made  various  excuses  for  not  handmg  it 
over,  and  died  leaving  it  in  the  possession  of  A. : 
— Held,  that  the  circumstances  of  the  case  were 
such  as  to  put  B.  on  inquiry  at  the  time  of  the 
loan,  and  to  fix  him  with  constructive  notice  of 


A.'s  security,  and  that  the  title  of  A.,  as  in  pos- 
session of  the  policy,  must  prevail  over  that  of 
B.,  although  B.  did  and  A.  did  not  give  notice  to 
the  company.     lb, 

Bolieitor's  Lien.]— The  general  rule  that  the 
assignee  of  a  chose  in  action  takes  subject  to  all 
the  equities  is  in  no  way  altered  by  the  Policies 
of  Insurance  Act,  1867,  or  by  the  Judicature  Act, 
1873.  It  is  not  necessary  for  a  solicitor  who  has 
a  lien  for  costs  on  a  policy  of  assurance  to  give 
notice  of  it  to  the  insurance  company  in  order  to 
preserve  his  lien  against  subsequent  mortgagees 
of  the  policy  who  give  such  notice.  Wett  of 
JSngland  Bank  v.  Batchelor,  51  L.  J.,  Oh.  199  ; 
46L.  T.  132;  30W.  R.364. 

3.  Right  of  Mobtoaoees. 

Foreoloinre  on  Non-Payment.] — A.  ^  B.,  being 
jointly  interested  in  a  policy  on  a  debtor^s  life, 
agreed  with  each  other  that  A.  should  keep  up 
the  policy,  and  B.  contribute  a  share  of  the 
premiums  : — Held,  that  A.  was  entitled  to  fore- 
close B.  for  non-payment  of  his  share  of  the 
premiums.  Parker  v.  Anglesey  {MarqytU),  26 
L.  T.  482  ;  20  W.  R.  162. 

Where  there  are  no  funds  to  keep  up  mort- 
gaged policies  of  insurance,  the  mortgagee  has  a 
right  to  have  them  sold.  Ford  v.  Tynte,  41  L.  J., 
Ch.  768  ;  27  L.  T.  304. 

Abandonment  of  8eonrity.]~A  deed  of  assign- 
ment provided  that  the  debtor's  affairs  should  be 
administered  as  in  bankruptcy,  and  provided 
that  it  should  not  affect  any  surety  or  security 
which  any  of  the  creditors  might  have  ;  but  that 
if  such  security  should  be  enforceable  against 
the  debtor  or  his  estate,  then  the  creditor,  unless 
he  consented  to  abandon  his  security,  should  be 
entitled  to  receive  dividends  upon  so  much  only 
of  his  secured  debt  as  might  remain  after  such 
security  should  have  been  realized,  or  after 
credit  should  have  been  given  for  the  full  value. 
A  creditor  held  a  policy  upon  the  life  of  the 
debtor,  which  at  the  time  of  the  assignment  was 
of  no  appreciable  value,  and  he  proved  for  and 
received  a  dividend  upon  the  whole  amount  of 
his  secured  debt  without  taking  credit  for  the 
policy  : — Held,  that  he  had  not  abandoned  his 
security.    lb. 

Sale  of  Equity  of  Redemption  let  aside.] — The 
sale  of  an  equity  of  redemption  in  a  rever- 
sionary interest  belonging  to  the  mortgagor, 
and  in  two  policies  of  assurance  on  his  life, 
was  set  aside  on  the  ground  of  undervalue. 
The  two  mortgaged  policies  of  assurance  having 
in  the  purchaser's  hands  been  allowed  to  lapse, 
and  a  new  policy  having  been  substituted  for 
them  by  the  purchaser : — Held,  that  the  vendor 
was  at  liberty  to  adopt  what  the  purchaser 
had  done  in  the  matter  of  the  substitution  of 
the  new  policy,  and  was  on  redeeming  entitled 
to  the  substituted  policy  as  part  of  the  equity 
of  redemption.  Nenbitt  v.  Berridge,  Butler  v. 
Berridge,  4  De  G.,  J.  &  8.  46. 

Balanoe — TTnseonred  Debts.] — ^The  mortgagees 
of  a  policy  of  assurance,  mortgaged  to  them  by 
a  deceased  testator  to  secure  a  sum  of  money, 
received  after  his  death,  under  the  policy,  a  sum 
exceeding  the  amount  due  to  them  for  principal 
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and  interest  in  respect  of  the  mortgage  debt. 
They  were  also  creditors  of  the  testator  for  other 
debts  not  secured : — Held,  that  they  were  en- 
titled to  retain  the  balance  in  their  hands  in 
discharge  of  their  unsecured  debts.  Haselfoot 
or  Hdzlefooty  In  re,  Chuuntler's  claims  13  L.  B., 
Eq.  327  ;  41  L.  J.,  Ch.  286  ;  26  L.  T.  146. 

Marthalling.] — A  mortgagee  of  a  life  estate 
and  policies  of  assurance  had  also  obtained  sub- 
sequent judgments,  being  charges  under  1  &  2 
Vict.  c.  110,  on  the  life  estate.  There  were  in- 
tervening incumbrances  on  the  life  estate  only. 
On  his  first  mortgage  being  discharged  out  of 
the  life  estate  : — Held,  that  the  next  incum- 
brancer was  entitled,  on  the  principle  of  mar- 
shalling, to  be  paid  out  of  the  policies,  and  that 
the  first  mort^Eigee  could  not  by  consolidating 
his  securities  throw  his  subsequent  charges  on 
the  policies  so  as  to  prevent  this.  Ford  v.  Tyntej 
41  L.  J.,  Ch.758  ;  27  L.  T.  304. 

H.  was  surety  to  an  insurance  company  for  a 
loan  secured  on  policies  on  the  life  of  the  debtor. 
The  office  held  another  policy  as  security  for 
another  loan  from  the  same  debtor.  The  debtor 
became  bankrupt,  and  the  company  sued  the 
surety.  He  paid  part  of  the  debt : — Held,  that 
on  the  falling  in  of  the  policies,  the  surety  was 
entitled  to  have  the  securities  marshalled  so  Tw  to 
be  paid  in  full,  including  the  costs  of  defending 
the  action.  Ifeyman  v.  Duhim^  13  L.  R.,  £q. 
158  ;  41  L.  J.,  Ch.  224  ;  25  L.  T.  658. 

The  debtor's  wife  had  paid  the  surety  part  of 
the  money  he  had  paid  as  surety  out  of  her 
separate  estate  : — Held,  she  was  not  a  necessary 
party  to  a  suit  by  the  surety  to  obtain  the  benefit 
of  his  security.    Ih, 

Set-oit] — ^The  money  payable  on  a  policy  on 
the  life  of  A.  deposited  with  the  insurance  com- 
pany as  a  security  for  a  loan  to  B.  is  to  be  paid 
to  the  surety  of  B.,  satisfying  the  loan,  and  can- 
not be  set  off  against  a  debt  due  by  A.  to  the 
company  of  which  B.*s  surety  had  no  notice. 
Jeffery,  In  re,  20  W.  R.  857. 

Produetion  of  Deed  in  Action.] — In  a  suit  by 
assignees  in  trust  from  T.  of  two  policies  of 
assurance  (which  formed  part  of  a  trust  estate  in 
T.'s  hands  as  surviving  executor  of  J.)  to  im- 
peach an  alleged  prior  mortgage  of  the  policies 
by  T.  to  the  company  which  issued  them,  the 
bill,  in  effect,  alleged  (though  the  answer  de- 
nied) that  the  giving  of  the  prior  mortgage  was 
a  breach  of  trust  on  T.'s  part  of  which  the  com- 
pany was  aware  at  the  time.  The  bill  also 
alleged,  and  the  answer  admitted,  that  the  com- 
pany intended  to  surrender  the  policies  or  sell 
them  by  auction.  On  summons  by  the  plaintiffs 
for  production  of  documents  : — Held,  that  the 
plaintiffs  had  not  shewn  sufficient  interest  in  the 
mortgage  deed  to  entitle  them  to  its  production. 
Carter  v.  HuhhacJi,  24  W.  R.  354— C.  A. 

4,  Gift. 

Without  Afsignment.]— R.  having  insured  his 
life,  handed  the  policy  over  to  his  mother,  tell- 
ing her  that  she  might  keep  it,  and  he  subse- 
quently handed  over  to  her  two  receipts  for 
premiums  paid  by  him  on  the  policy.  There  was 
no  assignment  of  the  policy,  but  his  mother 
retained  it  in  her  possession  and  had  it  in  her 


possession  at  the  time  of  his  death.  In  an  action 
by  R.'s  administratrix  for  the  recovery  of  the 
policy  and  receipts  : — Held,  that  though  the  gift 
passed  no  right  to  the  mother  to  recover  the 
money  secured  by  the  policy,  the  administratrix 
nevertheless  could  not  maintain  detinue  or  trover 
against  her  for  the  documents.  Rummeru  v. 
Hare,  1  Ex.  D.  169  ;  46  L.  J.,  Ex.  30 ;  34  L.  T. 
407  ;  24  W.  R.  386— C.  A. 

H.  insured  his  life  for  lOOZ.  and  gave  the  policy 
to  his  wife  on  condition  that  she  paid  the  pre- 
miums. He  afterwards  devised  all  his  property 
to  the  plaintiff,  who  was  his  sole  executrix,  upon 
trust  for  his  children.  The  wife  took  possession 
of  the  policy,  and  paid  all  the  premiums  out  of 
her  separate  estate : — Held,  that  the  policy  passed 
under  the  will  to  the  plaintiff,  as  there  was  no 
assignment  in  writing.  Hawet  v.  Prudential 
Assurance  Company,  49  L.  T.  133. 
•  Where  a  man  effects  an  insurance  on  his  own 
life,  but  in  his  daughter's  name,  and  pays  the 
premiums  himself: — Held,  that,  though  he  re- 
tains the  policy  in  his  own  possession,  it  is  a 
complete  gift  to  the  daughter,  and  she  is  on 
his  death  entitled  to  the  insurance  moneys. 
Richardson,  In  re,  Weston  v.  Richardson,  47 
L.  T.  614. 

Donatio  Mortis  Causll.]— A  policy  of  life  in- 
surance may  be  the  subject  of  a  donatio  mortis 
causa.  Witt  V.  AmU,  1  B.  &  S.  109  ;  30  L.  J., 
Q.  B.  318 ;  7  Jur.,  N.  8.  499 ;  4  L.  T.  283  ;  9 
W.  R.  691. 


6.  Sale. 

Miirepreeentation.] — A  policy  on  the  life  of 
A.  had  been  assigned  to  the  plaintiff ;  the  defen- 
dant having  privately  ascertained  that  A.  was 
dangerously  ill,  treated  with  the  plaintiff  for  the 
purchase  of  the  policy  for  a  small  sum,  repre- 
senting it  as  the  then  value  of  the  policy,  the 
plaint^  not  being  aware  of  A.'s  illness  : — Held, 
that  the  sale  was  void,  and  that  the  plaintiff 
might  recover  the  value  of  the  policy  in  an 
action  of  trover.  Jones  v.  Keene,  2  M.  &  Rob. 
348. 

A  sale  by  auction  of  a  policy  of  assurance  on 
the  life  of  a  third  person  cannot  be  invalidated 
on  the  ground  of  fraud,  because  the  particulars 
of  sale  did  not  mention  that  the  vendor  had  only 
a  redeemable  interest  in  the  life  of  the  party 
insured,  although  that  interest  is  afterwards  re- 
deemed, if  the  practice  of  the  office  is  to  pay 
such  policies  without  inquiring  into  the  continu- 
ance of  the  intei'est,  and  if  there  is  no  misrepre- 
sentation or  improper  concealment  of  facts  by 
the  vendor.  Barber  v.  Morris,  1  M.  &  Rob. 
62. 

Incambraneee.] — A.  agreed  to  assign  a  life 
policy  to  B.  When  the  policy  was  Sected,  it 
was  agreed  that  the  payment  of  one-third  of  the 
annu^  premiums  should  be  deferred  until  the 
death  of  the  person  insured,  and  be  a  charge  on 
the  policy : — Held,  that  liiis  was  an  incum- 
brance on  the  policy,  which  the  assignor  was 
bound  to  discharge.  Gatayes  y.  Flather,  34 
Beav.  387. 

Assignees  for  value  of  a  life  policy  hold  sub- 
ject to  the  equities  affecting  the  same.  The 
30  &  31  Vict.  c.  144,  has  not  altered  their  posi- 
tion in  this  respect.  British  Bqvitable  Insur* 
anoe  Company  v.  Great  Western  Railtoay  Com" 
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pany,  38  L.  J.,  Ch«  132  ;  19  L.  T.  476 ;  17  W.  R. 
43. 

6.  Opebation  op  Bankruptcy. 

Payment  of  Premiums.] — The  154th  section  of 
the  Bankruptcy  Act  of  1861  discharges  a  bank- 
rupt from  liability  as  a  surety  in  respect  of  pay- 
ments of  premiums  on  a  policy  of  insurance 
becoming  due  subsequently  to  the  date  of  the 
adjudication.  Saunders  y.  JBett^  17  C.  B.,  N.  S. 
731 ;  34  L.  J.,  C.  P.  26  ;  10  Jur.,  N.  S.  1204  ;  11 
L.  T.  421  ;  13  W.  R.  160. 

A.  borrowed  money  of  B.,  and  executed  a  deed 
of  assignment,  by  way  of  mortgage,  to  B.,  of  a 
policy  on  his  own  life,  with  a  covenant  to  keep 
up  the  annual  payments  for  premiums  : — Held, 
that  this  was  not  a  liability  to  pay  money  upon 
a  contingency  provable  under  12  &  13  Vict.  c. 
106,  8.  178.  Metcalfe  v.  Hanson,  1  L.  R.,  H.  L. 
242  ;  36  L.  J.,  Q.  B.  225. 

A  defendant  covenanted  to  pay  a  sum  of 
money,  with  interest,  by  instalments,  and  to  pay 
the  annualpremiums  which  might  become  due  on 
a  policy  effected  on  the  life  of  B.,  so  that  his 
life  might  be  continually  insured  in  1,0002.,  and, 
on  request,  to  produce  and  shew  to  the  plaintiff 
the  receipt  for  the  premiums  for  the  current  year. 
In  an  action  on  this  covenant,  the  declaration  al- 
leged two  breaches — non-payment  of  the  pre- 
miums, and  non-production  of  the  receipt  for  the 
premium  for  the  current  year.  The  defendant 
pleaded  a  certificate  of  conformity,  under  an  ad- 
judication of  bankruptcy.  The  plaintiff  new  as- 
signed that  the  action  was  brought  for  the  non- 
payment of  a  premium  which  became  due  after 
filing  the  declaration  of  insolvency,  and  after  the 
allowance  of  the  certificate,  and  for  the  non- 

Sroduction  of  the  receipt  for  that  premium.  The 
efendant  pleaded  to  the  new  assignment  an 
equitable  plea,  that  after  filing  the  petition  for 
adjudication,  the  plaintiff  proved  a  g^eat  part  of 
the  debt  under  the  petition,  and  elected  to  take 
the  benefit  of  the  petition  with  respect  to  the 
whole  debt: — Held,  that  the  plea  to  the  new 
assignment  was  a  good  equitable  answer.  Elder 
y.  Beaumont,  8  £1.  &  Bl.  353  ;  27  L.  J.,  Q.  B.  25  ; 
4  Jur.,  N.  S.  23. 

A  Choie  in  Action  within  Bankmptoy  Aot, 
1M9.] — A  policy  of  life  assurance  is  a  "  thing  in 
action"  within  the  exception  to  the  reputed 
ownership  clause  of  the  Bankruptcy  Act,  1869, 
s.  15,  sub-s.  5.  Ibbetson,  Ex  parte,  Moore,  la  re, 
8  Ch.  D.  519  ;  39  L.  T.  1  ;  26  W.  R.  843— C.  A. 

The  second  mortgagee  of  a  policy  of  life  as- 
surance gave  no  notice  of  his  mortgage  to  the 
first  mortgagee  or  to  the  insurance  company  till 
after  the  mortgagor  had  filed  a  liquidation  peti- 
tion, and  a  trustee  had  been  appointed  under  it : 
— Held,  that,  the  policy  being  a  thing  in  action, 
and  as  such  excepted  from  the  reputed  owner- 
ship clause  of  the  Bankruptcy  Act,  1869,  the 
second  mortgagee  was  entitled  to  the  policy  sub- 
ject to  the  rights  of  the  first  mortgagee,    lb. 

In  Order  and  Disposition  of  Assignor.] — As- 
signees of  policies  gave  no  notice  to  the  insurance 
offices  till  after  the  bankruptcy  and  subsequent 
death  of  the  assignor  whose  life  the  policies  in- 
sured. The  assignee  in  bankruptcy  had  not  then 
given  notice  : — Held,  that  the  policies  belonged 
to  the  estate  of  the  bankrupt.  Currie,  In  re, 
Caldwell^  Ex  parte,  13  L.  R.,  £q.  188  ;  41  L.  J., 


Bk.  65 ;   20  W.  R.  363.    And  see  caset^  ante, 
col.  584. 


7.  Tbust  fob  Wifb  and  Childbek. 

EfBMt  ol] — A  husband  effected  a  policy  for 
the  benefit  of  his  wife  and  children  under  the 
Married  Women's  Property  Act,  1870,  and  died 
insolvent.  His  wife  and  one  child  of  the  mar- 
riage predeceased  him.  Upon  a  petition  by  his 
surviving  children,  under  the  10th  section  of  the 
act,  for  the  appointment  of  a  trustee  of  the 
policy-money  and  for  a  declaration  as  to  the 
rights  of  the  petitioners  : — Held,  that  the  court 
had,  under  that  section,  no  jurisdiction  to  do 
more  than  make  the  order  appointing  a  trustee ; 
but  since  under  the  policy  there  was  a  tnist 
either  for  the  wife  for  life  with  remainder  to  the 
children,  or,  in  the  alternative,  for  the  wife  and 
children  as  joint  tenants,  the  order  was  directed 
to  be  prefaced  with  an  expression  of  opinion  that 
the  wife  took  no  interest  and  that  the  surviving 
children  took  as  joint  tenants.  Mellor's  Policy 
Trusts,  In  re  (6  Ch.  D.  127  ;  7  Ch.  D.  200)  not 
followed.  Adams'  Policy  Trusts,  In  re,  23  Ch.  D. 
526 ;  52  L.  J.,  Ch.  642  ;  48  L.  T.  727  ;  31  W.  R. 
810. 

Semble,  a  policy  effected  by  a  husband  under 
s.  10  of  the  Married  Women's  Property  Act,  1870, 
"  for  the  benefit  of  his  wife  and  children,"  should 
be  read  in  conjunction  with  that  section,  and 
should,  by  virtue  of  the  words  "  separate  use"  in 
the  section,  be  construed  as  giving  the  wife  a 
life  interest  only,  with  remainder  to  the  children. 
Ih. 

A  husband  effected  a  policy  for  the  benefit  of 
his  wife  and  children  under  the  Married  Women's 
Property  Act,  1870.  The  husband  died  insolvent, 
and  the  wife  being  in  poor  circumstances,  so  that 
the  income  of  the  policy-moneys  was  not  suffi- 
cient to  support  her  and  the  children,  the 
moneys  were  distributed  as  if  the  husband  had 
died  intestate.  Mellor's  Policy  Trusts,  In  re, 
7  Ch.  D.  200  ;  47  L.  J.,  Ch.  246  ;  26  W.  R.  309. 

Where  a  husband  surrendered  a  policy  on  his 
life  which  was  of  no  value  and  received  in  sub- 
stitution a  similar  policy  which  provided  that 
the  sum  insured  should  be  paid  to  the  wife  in 
case  she  survived  her  husband,  and  the  wife  paid 
all  the  premiums  until  the  death  of  her  husband, 
who  died  insolvent : — Held,  that  the  transaction 
was  protected  by  s.  10  of  the  Married  Women's 
Property  Act,  1870,  and  that  the  widow  was 
entitled  to  the  policy-money.  Holt  v.  Everall, 
2  Ch.  D.  266 ;  45  L.  J.,  Ch.  433 ;  34  L.  T.  699 ; 
24  W.  R.  471. 

IX.  BONUSES  AND  DIVIDENDS. 

Who  Entitled  to.] — By  the  deed  of  settlement 
of  a  life  assurance  society  a  fund,  to  be  composed 
of  surplus  profits,  was  created,  of  which  part  was 
to  be  divided  amongst  the  shareholders  at  inter- 
vals of  five  years.  Held,  that  "  special "  divi- 
dends arising  from  this  fund,  and  also  ^*  extra- 
ordinary "  dividends  upon  shares  in  a  similar 
company,  declared  out  of  surplus  profits  at  the 
discretion  of  the  managers,  were  income,  and,  as 
sucb,  the  property  of  a  tenant  for  life  entitled  to 
the  ** dividends,  interest,  and  income"  of  the 
shares.  Hopkins,  In  re,  18  L.  R.,  Eq.  696 ;  43 
L.  J.,  Ch.  722  ;  30  L.  T.  627  ;  22  W.  R.  687. 

By  a  marriage  settlement  the  husband  cove- 
nanted to  effect  a  policy  on  his  life,  in  the  names 


1 


691 


INSURANCE   (LIFE)— Lost  Policies. 


592 


of  trustees,  for  the  sum  of  ^,500^,  and  to  settle 
*'  the  said  sum  of  2,5002."  upon  certain  trusts  : — 
Held,  that  the  trustees  were  entitled  to  the 
bonuses  which  accrued  upon  the  policy.  6Hlly 
V.  Burley,  22  Beav.  619 ;  2  Jur.,  N.  S.  897. 

Bequest— *<  The  Baiidiie.'']— The  testator,  after 
reciting  that  he  was  entitled  to  a  policy  of  in- 
surance on  his  life  for  2,000/.,  bequeathed  400/., 
part  thereof,  to  E. ;  100/.  and  100/.,  other  parts 
thereof,  to  two  other  legatees ;  and  he  left  *'  the 
residue  '*  to  J.  H.  C.  At  the  time  of  the  testator's 
death  considerable  sums  by  way  of  bonus  were 
added  to  the  policy  : — Held^  that  the  gift  of  "  the 
residue  "  of  the  moneys,  payable  on  foot  of  the 
insurance,  was  residuary  and  not  specific,'  and 
that  J.  H.  C.  took  the  entire  residue  of  the  pro- 
ceeds of  the  policy,  including  the  bonuses,  but 
subject  to  any  lialaility  for  the  satisfaction  of 
which  the  policy  could  be  resorted  to,  and  that 
such  liabilities  were  to  be  borne  primarily  by  the 
legatee  of  such  residue  in  exoneration  of  the 
specific  legatees  of  the  insurance.  CorhallU  v. 
Citrballu,  9  L.  R.,  Jr.  309. 

Kew  PoUoy  taken  out  oa  Lapse  of  Old.] — 

W.  insured  his  life  in  1812,  and  paid  the  pre- 
miums till  1816,  when,  owing  to  removing  to 
another  house,  he  omitted  to  pay  it.  But  in  1 81 7  he 
got  a  new  policy  for  the  same  amount  at  the  same 
premium  as  his  policy  of  1812,  and  this  premium 
was  duly  paid  till  1854,  when  he  died.  Bonuses 
attached  to  policies  of  1812.  W.'s  executor  filed 
a  bill,  praying  that  the  company  might  be 
ordered  to  pay  all  bonuses  as  if  the  policy  bad 
been  dated  and  continued  since  1812,  but  no 
direct  evideuce  was  given  beyond  the  above  facts, 
and  W.  had  made  no  similar  application  till  1839  : 
— Held,  that  the  bill  shewea  no  right  to  any 
equity  against  the  company,  for  there  was  no- 
thing to  shew  that  the  policy  of  1812  had  not 
been  forfeited.  Windus  v.  Tredegar  (Lord),  16 
L.  T.  108— H.  L. 

Discoimt.] — The  10  per  cent,  discount  usually 
allowed  by  insurance  companies  on  punctual 
payment  of  the  premiums  belongs,  in  the  absence 
of  an  agreement  to  the  contrary,  not  to  the  in- 
surance agent  but  to  his  principal.  Sjfain 
QQtiem  of)  V.  Parr,  39  L.  J.,  Ch,  73. 

X.    LOST   POLICIES. 

Sums  secured  by  life  policies  alleged  to  have 
been  Icxat,  or  destroyed  in  the  lifetime  of  the  in- 
surer, ordered  to  be  paid  to  his  administratrix 
by  the  company,  without  any  other  indemnity 
than  the  decree  of  the  court.  Crockatt  v.  Ford, 
25  L.  J.,  Ch.  552  ;  2  Jur.,  N.  S.  436. 

An  insurance  company  paying  money  under  a 
decree  of  the  court  upon  a  policy  which  has  been 
lost,  is  not  entitled  to  any  further  indemnity. 
IJngland  v.  Tredegar  (Lord),  1  L.  R.,  Eq.  344  ; 
35  L.  J.,  Ch.  386  ;  35  Beav.  256. 

XL    VALUATION  OF  POLICIES. 

Bnlei.] — The  rules  of  the  Life  Assurance  Com- 
panies Act,  1872,  for  valuing  policies,  do  not 
apply  where,  under  the  contract  of  insurance,  a 
stated  sum  is  at  the  winding-up  payable  on  the 
policy.  British  Imperidl  Insurance  Corpora 
ation,  In  re,  Farr's  and  miittalVs  claims,  47 
L.  J.,  Ch.  318. 


Company  in  Liquidation.] — In  estimating  the 
value  of  a  current  policy  in  a  life  assurance 
company  in  course  of  liquidation,  the  measure 
of  proof  is  the  sum  which  would  be  required  in 
each  particular  case  to  purchase  a  policy  of  the 
same  amount  at  the  same  premium  in  a  solvent 
office.  English  Assurance  Company,  In  re,  Uol- 
dich's  case,  14  L.  R.  Eq.  72  ;  42  L.  J.,  Ch.  612  ; 
26  L.  T.  415  ;  20  W.  R.  667. 


XIL    ACTIONS  ON  POLICIES. 

Parties  —  Assignment — ^Personal  Bepresenta- 
tiye  of  i^erson  insured.] — In  an  action  by  an 
equitable  mortgagee  of  a  policy  of  insurance 
against  the  insurance  company  for  payment  of 
the  policy-money,  the  court  has  jurisdiction 
under  the  44th  section  of  the  16  &  16  Vict.  c. 
86,  to  dispense  with  a  legal  personal  representa- 
tive of  the  assured  where  none  exists.  In  a  case 
where  tlie  mortgage  debt  was  larger  than  the 
policy-money,  and  the  estate  of  the  insured  was 
insolvent : — Held,  that  the  jurisdiction  to  dis- 
pense with  a  personal  representative  was  rightly 
exercised.  The  dicta  of  James  and  Cotton,  L.  JJ., 
in  Webster  v.  British  Empire  Mutual  Life  As' 
surance  Company,  supra,  col.  582,  commented 
on.  Curtius  v.  Caledonian  Fire  and  Life  In^ 
surance  Company,  19  Ch.  D.  534  ;  51  L.  J.,  Ch. 
80  ;  45  L.  T.  662 ;  30  W.  R  125— C.  A. 


Tmstees.] — A  policy  was  effected  by  A. 


upon  her  own  li&  with  an  insurance  company  ; 
it  was  by  deed,  and  executed  by  three  trustees  of 
the  company  :  A.  afterwards  assigned  it  to  B. 
and  died.  The  money  due  on  the  policy  was  paid 
to  B.  by  a  cheque  drawn  by  the  trustees  on  the 
bankers  of  the  company,  and  he  gave  an  ac- 
knowledgment of  having  received  the  money 
from  the  trustees.  By  the  deed  of  trust  the 
board  of  directors  was  to  cause  all  moneys  be- 
longing to  the  company  to  be  deposited  with  the 
bankers  in  the  name  of  the  trustees,  and  such 
moneys  were  not  to  be  withdrawn  but  for  the 
purposes  of  the  company,  and  by  cheques  signed 
by  the  trustees,  or  by  three  or  more  directors 
under  some  authority  to  he  given  to  the  trustees. 
After  the  payment  to  B.  it  was  discovered  that 
the  policy  was  void  on  account  of  fraud  : — Held, 
that,  under  these  circumstances,  the  three  trus- 
tees were  the  proper  plalntiffiB  to  recover  back 
the  money  so  paid  to  B.  Lefevre  v.  Boyle,  3  B. 
&  Ad.  877. 

When  a  policy  is  assigned  to  a  trustee  who, 
either  by  express  terms  or  by  fair  construction, 
has  a  power  to  give  receipts,  the  company  ought 
not  to  refuse  payment  to  the  trustee.  Curtin  v. 
Jellicoe,  13  Ir.  Ch.  R.  180. 

Holder  of  Diihononred  Bill  of  Ezohange.] 

— If  an  insurance  company  dischai^ges  by  bill 
of  exchange  a  liability  upon  a  policy  which 
limits  the  claim  to  the  capital  of  the  company, 
and  the  bill  is  not  paid,  the  holder  has  a  clear 
right  to  sue,  or  prove  in  a  winding  up  upon  the 
bill,  and  not  merely  in  respect  of  the  original 
contract.  State  Fire  Insurance  Citmpany,  In 
re,  Meredith,  Ex  parte,  32  L.  J.,  Ch.  300  ;  8  L.  T. 
146;  11  W.  R.  416. 

Inepection  of  Medical  and  Confidential  Be- 
porti.] — An  insurance  office  in  accepting  a  pro- 
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posal  to  insure  the  life  of  a  person  acted  on  re- 
ports as  to  his  health  and  habits  made  by  his 
private  friends,  a  report  by  his  own  medical 
officer  on  his  examination  of  sach  person,  and  a 
statement  by  such  person  written  on  the  back  of 
the  medical  report.  The  private  friends'  reports 
consisted  of  replies  to  prmted  questions,  with  a 
notice  by  the  office  that  the  replies  would  be 
considered  strictly  private  and  confidential.  The 
medical  report  was  neaded  with  the  words  **  con- 
fidential medical  examination."  In  an  action 
against  the  office  to  recover  the  amount  insured, 
in  which  the  question  was  whether  the  policy 
had  been  obtained  by  untrue  statements  as  to  the 
health  and  habits  of  the  person  whose  life  was 
so  insured,  the  court  idlowed  the  plaintifEs  to 
have  inspection  of  the  reports,  as  well  those  of 
the  private  friends  as  of  the  medical  officer.  Ma- 
hony  V.  ydti4fnal  Widows'  Life  Asstirance  Fund^ 
6  L.  R.,  C.  P.  252  ;  40  L.  J.,  C.  P.  203  ;  24  L.  T. 
548  ;  19  W.  R.  722. 

See  DiscovEBY. 

Production  of  Deed  in  Aetlon.] — In  a  suit  by 
assignees  in  trust  from  T.  of  two  policies  of  as- 
surance (which  formed  part  of  a  trust  estate  in 
T.'s  hands  as  surviving  executor  of  J.)  to  impeach 
an  alleged  prior  mortgage  of  the  policies  by  T. 
to  the  company  which  issued  them,  the  bill,  in 
effect,  alleged  (though  the  answer  denied)  that 
the  giving  of  the  prior  mortgage  was  a  breach  of 
trust  on  T.'s  part  of  which  the  company  was 
aware  at  the  time.  The  bill  also  alleged,  and  the 
answer  admitted,  that  the  company  intended  to 
surrender  the  policies  or  sell  them  by  auction.  On 
summons  by  the  plaintiffs  for  production  of 
documents : — Held,  that  the  plaintiffs  had  not 
shewn  sufficient  interest  in  the  mortgage  deed  to 
entitle  them  to  its  production.  Carttrr  y.  Hub' 
back,  24  W.  R.  354— C.  A. 

Partioulars — Diseafe.]— In  an  action  on  a 
policy,  a  condition  of  which  was  that  the  person 
whose  life  was  insured  had  not  been  afflicted 
with  certain  specified  disorders  or  any  other 
complaint,  the  company  pleaded  that  the  assured, 
at  the  time  of  the  policy,  had  symptoms  of  disease 
of  the  stomach  : — Held,  that  the  company  must 
deliver  particulars  under  this  plea.  Marshall 
v.  Emperor  lAfe  Assurance  Society,  1  L.  R., 
Q.  B.  35  ;  35  L.  J.,  Q.  B.  89  ;  12  Jur.,  N.  S.  293  ; 
13  L.  T.  281 ;  6  B.  &  S.  886. 

Beatraining  Action  on.] — ^A  bill  having  been 
filed  by  an  insurance  company  to  cancel  a  life 
policy  as  obtained  by  misrepresentation,  a  motion 
was  made  to  restrain  an  action  upon  the  policy 
which  was  commenced  Immediately  after  the 
filing  of  the  bill : — Held,  that  the  court  had 
complete  jurisdiction,  but  that  the  question  would 
be  more  suitably  tried  before  a  jury ;  and  motion 
refused  accordijigly.  Hoare  v.  BremridgCj  14 
L.  R.,  Kq.  522 ;  27  L.  T.  368.  Affirmed,  8  L.  R., 
Ch.  22 ;  42  L.  J.,  Ch.  1  ;  27  L.  T.  593  ;  21  W.  R. 
43. 

The  declaration  made  by  the  insured  in  a  pro- 
posal to  effect  a  life  policy,  which  it  was  agreed 
should  be  the  basis  of  the  contract,  stated  that  if 
any  untrue  averment  was  made  in  the  answers 
to  the  questions  contained  in  the  proposal  or  put 
by  the  company  s  medical  officer,  the  policy 
should  be  void.  The  company  filed  a  bill  to  set 
aside  the  policy,  allying,  as  distinct  grounds  of 


fraud,  first,  a  suppression  of  the  fact  that  other 
companies  had  declined  to  insure  the  life ;  and 
secondly,  in  an  untrue  answer  to  a  question  as 
to  the  habits  of  the  deceased.  After  the  bill 
was  filed,  and  before  the  time  for  answering  had 
expired,  the  assignee  of  the  policy  commenced 
an  action  upon  it.  The  court  refused  with  costs 
an  interlocutory  injunction  te  restrain  the 
action,  holding  that  the  question  whether  the 
assured  was  of  sober  habits  was  one  for  a  court 
of  law  with  the  aid  of  a  jury.  Life  Association 
of  Scotland  v.  AfoBlanej  9  Ir.  R.,  Eq.  176. 

In  1812  an  assurance  society  granted  a  policy 
for  5,000/.  to  W.  on  his  life,  which  was  forfeited 
in  1816  for  non-payment  of  premiiuns.  A  fresh 
policy  was  granted  to  W.  in  1817  on  the  same 
terms  as  the  forfeited  policy.  In  the  meantime 
a  bye-law  of  the  society  had  been  passed, 
whereby  the  holders  of  policies  g^nted  in  1817 
were  prevented  from  participation  in  certain 
bonuses  to  which  holders  of  policies  granted  in 
1812  were  entitled.  After  the  death  of  W.,  in 
1855,  his  executors  accepted  payment  of  8,000/. 
as  due  on  the  policy  of  1817.  In  1860  one  of 
the  executors  filed  a  bill  alleging  that  the  policy 
of  1817  was  accepted  on  condition  that  the 
assured  should  be  entitled  to  the  same  rights  as 
he  would  have  been  under  the  policy  of  1812, 
and  praying  for  an  order  for  the  payment  of  the 
further  bonuses.  The  bill  was  dismissed,  and 
the  executor  brought  an  action  against  the 
society  to  recover  the  further  bonuses.  The 
society  filed  a  bill  to  restrain  the  action  : — Held, 
that  the  former  suit  having  been  brought  on  the 
footing  that  the  policy  of  1812  was  void,  the 
defendant  could  not  be  allowed  to  bring  an 
action  on  that  policy.  Tredegar  v.  Windus,  19 
L.  R.,  Bq.  607  ;  44  L.  J.,  Ch.  268  ;  32  L.  T.  596  ; 
23  W.  R.  511. 

Held,  also,  that  the  right  of  the  society  to 
plead  the  decree  in  equity  in  the  action  did  not 
prevent  the  court  from  granting  the  injunction. 
lb. 

An  assignee  of  a  policy  brought  an  action 
against  an  assurance  company  under  30  &  31 
Vict.  c.  144,  for  the  purpose  of  recovering  the 
moneys  secured  by  the  policy.  The  company 
filed  a  bill  in  equity  in  order  to  have  the  action 
restrained  and  the  policy  brought  into  court  to 
be  cancelled,  on  account  of  the  fraud  alle^ged  to 
have  been  practised  upon  them  in  obtaining  it : 
— Held,  that  the  company  was  not  entitl^  to 
an  injunction,  inasmuch  as  the  facts  alleged 
were  a  complete  answer  to  the  action,  and  that 
granting  the  injunction  would  neutralize  the 
act  of  parliament.  Scottish  Amicable  Society 
V.  Ihiller,  2  Ir.  R.,  Eq.  53  ;  16  W.  R.  274.  But 
see  now  Judicature  Act,  1873,  s.  24,  sub-s.  5. 

Payment  of  Policy  Moneys  into  Court.]— An 
assurance  company  having  its  principal  omce  in 
Edinburgh,  and  a  branch  office  in  London,  issued 
a  policy  on  which  was  endorsed  a  memorandum 
that  the  moneys  to  become  payable  thereunder 
should  be  payable  to  the  executors,  administra- 
tors or  assigns  of  the  assured  at  the  office  of  the 
company  in  London.  On  the  death  of  the 
assured,  the  policy-money  being  claimed  by  the 
executor  of  the  assured  who  had  proved  the  will 
in  Scotland,  and  by  the  equitable  mortgagees  of 
the  policy,  the  company  commenced  an  action 
in  the  Court  of  Session  in  Scotland,  in  order  to 
have  the  conflictine  claims  adjudicated  upon, 
and  subsequently  they  filed  a  bill  against  the 
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company  and  the  executor  of  the  assured.  On 
a  summons  taken  out  bj  them  that  the  company 
might  pay  the  policy  money  into  court : — Held, 
that  the  company,  having  admitted  they  had 
no  interest  in  the  money,  must  pay  it  into  court 
without  being  indemnified  from  having  to  pay 
it  into  court  in  Scotland,  although  the  prac- 
tice of  the  Scotch  courts  might  be  to  require 
this  to  be  done,  notwithstanding  the  payment  of 
the  same  sum  into  an  English  court.  Cook  y. 
Scottish  Equitahle  Life  Assurance  Soeiety,  26 
L.  T.  571. 

A.  assured  his  life,  and  in  March,  1852,  as- 
signed the  policy  to  B.  absolutely.  B.,  in  De- 
cember, 1869,  assigned  the  policy  to  0.  abso- 
lutely. In  March,  1875,  A.  died.  The  office 
admitted  C.'s  title  to  the  policy-money,  subject 
to  production  of  evidence  tiat  an  assignment  by 
way  of  mortgage  made  by  A.  in  March,  1851,  of 
which  the  office  had  notice,  but  on  which  no  claim 
had  ever,  been  made,  was  satisfied  ;  and  on  C.'s 
declining  to  comply  with  the  requisition,  in  July, 
1875,  paid  the  money  into  court  under  the  Trus- 
tees Relief  Act :— Held,  that  the  Trustees  Relief 
Act,  until  extended  by  the  Judicature  Act,  1873, 
s.  25,  sub-s.  6,  did  not  enable  an  assurance  society 
having  notice  of  conflicting  claims  to  pay  policy- 
moneys  into  court,  unless  the  moneys  were  the 
subject  of  a  trust ;  but  that  the  objection  could 
not  be  entertained  on  a  petition  praying  pay- 
ment out  of  court  of  moneys  so  paid  in.  Hay- 
oock,  In  re,  1  Ch.  D.  611  ;  46  L.  J.,  Ch.  247  :  24 
W.  R.  291. 

Held,  also,  that  the  requisition  was  proper, 
inasmuch  as,  if  the  mortgage  had  not  been  satiis- 
fied,  the  mortgagee  might,  by  virtue  of  the 
Policies  of  Assurance  Act,  1867  (30  &;  31  Vict, 
c.  144),  have  sued  the  office  in  his  own  name  on 
his  assignment.     lb. 

Held,  also,  that  the  assurance  society  was 
entitled  to  its  costs  as  between  solicitor  and 
client,  but  not  to  its  charges  and  expenses.    lb. 

By  a  marriage  settlement  alleged  to  have  been 
made  in  consequence  of  false  representations 
by  the  husband,  a  policy  of  assurance  on  the 
life  of  the  wife's  mother  was  settled  on  the 
usual  trust,  giving  the  husband  a  life  interest 
after  the  death  of  the  wife.  The  marriage  was 
dissolved  soon  after  its  celebration  on  the  ground 
of  the  husband's  adultery  and  desertion.  There 
was  no  issue.  The  trustees  of  the  settlement, 
having  no  funds  to  keep  up  the  policy,  assigned 
it  absolutely  to  the  wife,  who  paid  the  premiums 
from  the  date  of  such  assignment.  On  the  death 
of  the  assured,  the  assurance  society,  after  some 
delay,  paid  the  money  due  on  the  policy  into 
court  on  the  ground  that  the  .wife  could  not 
give  a  discharge  :— Held,  that,  under  the  special 
circumstances,  the  husband  had  no  claim  on  the 
fund.  •  Hosier,  In  re,  37  L.  T.  426. 

Held,  also,  that  the  society  was  nevertheless 
justified  in  paying  the  money  into  court,  but 
that  it  must  pay  interest  from  the  time  when  the 
money  became  payable  till  it  was  paid  into  court, 
though  there  was  then  no  legal  hand  to  receive 
it.    lb. 

An  assurance  company  is  not  a  trustee,  but  a 
debtor,  and  is  not  justified  in  paying  policy- 
moneys  into  court  under  the  Trustees  Relief 
Act,  nor  is  it  dischai^ed  by  such  payment. 
Matthew  v.  Northern  Assurance  Cofnpany,  9 
Ch.  D.  80  ;  47  L.  J.,  Ch.  562  ;  38  L.  T.  468  ;  27 
W.  R.  51. 

Therefore,  where  M.  had  become  entitled,  by 


assignment  (of  which  the  statutory  notice  had 
been  given  to  the  company),  to  certain  policy- 
moneys,  and  the  company  had  paid  the  moneys 
into  court,  not  being  satisfied  as  to  his  title 
thereto,  the  fund  being  also  claimed  by  the 
executors  of  the  assured,  the  company  was  held 
not  to  be  discharged  by  such  payment,  and 
was  ordered  to  pay  to  M.  the  amount  of  the 
policy  with  interest,  and  the  costs  of  the  action* 
lb. 

A  banking  company  having  received  notice  in 
writing  of  conflicting  claims  to  moneys  placed 
with  them  on  deposit,  paid  such  moneys  into 
court  under  the  Trustees  Relief  Act,  after  first 
deducting  therefrom  their  costs  of  payment  in. 
Upon  petition  by  one  of  the  claimants  for  pay- 
ment out : — Held,  that  the  proviso  in  s.  25,  sub.-s. 
6,  of  the  Judicature  Act  only  applied  to  debts  of 
which  there  had  been  an  absolute  assignment  in 
writing ;  and  that  the  banking  company,  not 
being  trustees  within  the  Trustees  Reliei  Act, 
were  not  entitled  to  pay  the  deposit  moneys  in 
court  thereunder : — But  held,  that  the  petitioner 
must  be  taken  to  have  submitted  to  the  jurisdic- 
tion under  the  Trustees  Relief  Act  by  petitioning 
the  court,  and  upon  the  principle  of  Hayeock^ 
In  re  (supra),  the-  bank  were  entitled  to  their 
taxed  costs  of  the  payment  in  and  of  the  petition, 
and  such  costs  were  directed  to  be  taxed  accord- 
ingly. Sutton's  Trusts,  In  re,  12  Ch.  D.  175  ;  48 
L.  J.,  Ch.  360  ;  27  W.  R.  529. 

Proof  of  Death  of  Aiiured.] — ^A  policy  on  the 
life  of  Nutt  was  granted  in  1863.  An  action  was 
brought  upon  it  in  1874,  and  the  question  was 
wheUier  Nutt  was  then  alive  or  dead.  He  had 
been  absent  from  his  former  home  for  more  than 
seven  years,  having  left  it  in  1867.  His  sister 
and  brother-in-law,  who  lived  where  he  had 
formerly  lived,  gave  evidence  as  to  his  absence, 
and  said  that  they  had  not  heard  of  him  for 
more  than  seven  years.  On  cross-examination 
they  said  that  a  niece  of  his  had  said  that  when 
she  was  in  Melbourne  in  December,  1872,  or 
January,  1873,  she  saw  a  man  whom  she  believed 
to  be  her  uncle  Nutt,  but  he  was  lost  in  the  pass- 
ing crowd  before  she  could  get  to  speak  to  him. 
No  effort  appeared  to  have  been  made  to  find 
him  at  Melbourne,  and  the  other  relatives  be- 
lieved the  niece  to  have  been  mistaken.  The 
jury  expressed  a  similar  opinion.  The  judge 
directed  the  jury  that  they  "  could  not  say  that 
the  man  had  not  been  heard  of  during  t)ie  last 
seven  years  when  one  of  his  relatives  declared 
that  she  had  seen  him  alive  and  well  within  the 
last  three  years,  and  still  less  could  they  say  that 
he  had  never  been  heard  of,  when  all  the  mem- 
bers of  his  family  stated  that  they  had  heard  of 
what  she  had  stated,"  and  "  that  the  ground  for 
the  presumption  of  death  from  a  man  having 
been  absent  for  seven  years  was  entirely  removed 
by  the  direct  evidence  that  every  relative  had 
heard  that  he  was  alive."  And  lastly,  the  judge 
said  to  the  jury :  *'  Under  these  circumstances, 
unless  you  are  prepared  to  find  that  he  was  dead 
in  April,  1875,  and  find  it  upon  evidence  which 
tends  to  prove  exactly  the  contrary,  and  in  the 
absence  of  that  evidence  upon  which  alone  the 
presumption  should  be  raised  of  his  death,  your 
verdict  ought  to  be  for  the  defendant."  The 
Court  of  Appeal  considered  this  to  be  a  misdirec- 
tion, and  ordered  a  venire  de  novo.  On  appeal, 
the  Lords  were  equally  divided,  and  so  the  deci- 
sion of  the  Court  of  Appeal  stood  affirmed.  Pm^ 
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deiUial  Insuranee  Company  v,  Edmonds,  2  App. 
Gas.  487. 

Pleadiikgi.] — To  an  action  on  a  policy  on  the 
life  of  H.,  conditioned  that  if  he  went  out  of 
Earope  all  claim  to  any  interest  in  the  funds  of 
the  society  should  cease,  with  a  proviso  that  he 
should  be  at  liberty  to  visit  Tangiers,  or  any 
other  port  within  the  Mediterranean  ;  the  com- 
pany with  whom  the  policy  was  effected  pleaded 
that  he  departed  beyond  the  limits  of  Europe, 
otherwise  than  by  visiting  Tangiers,  or  any  other 
port  within  the  Mediterranean.  The  court  re- 
fused to  allow  an  equitable  replication,  that  at 
the  time  of  making  the  policy  it  was  expressly 
stipulated  that  the  policy  should  not  be  vitiated 
by  reason  that  H.  visited  ports  and  places  out 
of  Europe,  and  that  the  policy  was  entered  into 
on  the  terms  of  such  stipulation  ;  but  the  court 
allowed  a  replication  of  leave  and  licence.  ReU 
v.  Scottish  Equitable  Life  Assurance  Society^  2 
H.  &  N.  19  ;  26  L.  J.,  Ex.  279  ;  3  Jur.,  N.  S.  417. 

In  an  action  to  recover  the  amount  of  a  life 
policy,  where  the  rules  of  the  society  stipulate 
that  the  insured  shall  be  of  sober  and  temperate 
habits,  it  is  sufficient  upon  a  plea  denying  the 
sober  and  temperate  habits  of  the  insured,  for 
the%  company  to  shew  that  his  habits  were  in- 
temperate ;  and  it  is  no  answer  to  prove  the 
intemperance  not  to  have  been  to  such  a  degree 
as  to  injure  the  health  of  the  insured,  or  to 
shorten  his  life.  Southcombe  v.  Aferrifnan,  Car. 
&M.  286. 


Sight  to  Begin.] — In  an  action  on  a  policy, 
to  be  cancelled  in  case  of  suicide,  by  return  of 
the  premiums,  on  a  plea  that  the  deceased  died 
by  suicide,-  and  that  the  premiums  were  ready  to 
be  returned,  the  defendant  is  entitled  to  begin. 
Stitrmant  v.  Waterloo  Life  Assurance  Company j 
1  F.  &  F.  22. 

Evidence  as  to  Snieide.] — In  an  action  on  a 
policy,  on  a  plea  of  suicide,  the  onus  being  upon 
the  dd^endant  to  prove  that  the  death  was  by 
suicide,  and  he  havmg  put  in  the  deposition  of  the 
^idow  and  executrix,  given  upon  the  coroner's 
inquest,  to  the  effect  that  the  day  before  his  death 
the  deceased  had  unaccountably  gone  out  of  his 
bedroom  very  early  in  the  morning,  and  imme- 
diately afterwards  had  been  found  in  peril  of 
falling  over  the  banisters ;  that  later  in  the  day. 
after  he  had  complained  of  giddiness  and  pains 
in  the  bead,  he  had  been  seen  falling  out  of 
a  window,  his  wife  being  in  the  room  at  the  time, 
and  not  being  able  to  say  how  he  came  to  fall 
out : — Held,  that  there  was  a  scintilla  of  evidence 
to  support  the  plea ;  that  the  question  upon  it 
was,  not  merely  whether  the  deceased  threw  him- 
self out  of  the  window,  but  whether,  if  so,  he  did 
it  voluntarily,  and  not  through  confusion  of  his 
senses.    lb. 


XIII.    RECOVERY  OF  INTEREST. 

Before  3  &  4  Will.  4,  c.  42,  s.  28,  interest  was 
not  recoverable  in  an  action  upon  a  policy  on 
the  life  of  A.,  by  which  a  certain  sum  was 
made  payable  six  months  after  due  proof  of 
his  death,  although  the  money  insured  was  not 
paid  at  the  time  stipulated  for  that  purpose. 
Iliggens  v.  Sargent,  3  D.  &  R.  613 ;  2  B.  &  C. 
348. 


B.    AGAINST  ACCIDENT   OB 

INJUBT. 

Contraet — Xisdescription.] — A  company,  by 
its  form  of  proposal  for  insurance  against  acci- 
dents, required  the  "  name,  residence,  profession 
or  occupation  of  the  person  whose  life  is  pro- 
posed to  be  insored,"  to  be  stated.  P.  filled  up 
this  form  thus:— "J.  T.  P.,  Esq.,  Saltley  Hall, 
Warwickshire. "  He  lived  at  Saltley  Hall,  but 
he  also  kept  an  ironmonger's  shop  at  D.,  in  the 
same  county.  The  company,  thereupon,  insured 
his  life  against  accidents,  by  a  policy  under 
which  the  rate  of  premium  was  the  same  as 
would  have  been  payable,  had  he  described  him- 
self as  an  ironmonger.  In  the  policy  was  a 
proviso,  *'that  if  any  statement  or  allegation 
contained  in  the  proposal  be  untrue,  or  if  this 
policy  has  been  obtained,  or  shall  hereafter  be 
continued  through  any  misrepresentation,  con- 
cealment, or  untrue  averment  whatsoever,  then 
this  policy  shall  be  void  :  "—Held,  that  the  policy 
was  not  rendeied  void  by  the  omission  to  state 
that  he  was  an  ironmonger.  Perrhis  v.  Marine 
and  Ooneral  Tratellers'  Insura/nce  Society^  2 
EL  &  EU  317  ;  29  L.  J.,  Q.  B.  17  ;  6  Jur.,  N.  S. 
69 ;  1  L.  T.  27 ;  8  W.  R,  563.  Affirmed  on 
appeal,  2  El.  k.  El.  317 ;  29  L.  J.,  Q.  B.  242  ; 
6  Jur.,  N.  &  627  ;  8  W.  R.  563— Ex.  Ch. 

Health.]  —  An  insurance   having  been 

effected  in  the  name  and  on  the  life  of  a  pauper 
dependent  on  his  son  for  support,  ruptured,  and 
subject  to  fainting  fits :— Held,  that  there  was 
nothing  in  the  l^e  insured  which  falsified  a 
declaration  that  the  insured  had  not  been  subject 
to  epileptic  or  other  fits  ;  and  that  "  there  was 
not  any  circumstance  or  information  touching 
his  occupation  or  habits  of  life,  with  which  the 
directors  ought  to  be  made  acquainted,  as  ren- 
dering him  peculiarly  liable  to  accident ; "  nor 
was  his  being  driven  out  in  a  vehicle  a  voluntary 
exposure  to  obvious  risk,  within  the  meaning 
of  an  exception  on  those  terms.  Shilling  v. 
Accidental  Death  Insurance  Cotnpanyy  1  F.  &  F. 
116. 

Time  within  which  Notice  to  be  Giyen.] 

— The  provisions  of  a  policy  issued  by  an  assur- 
ance company,  making  it  a  condition  precedent 
to  the  right  to  recover  that  a  notice,  specifying 
the  particulars  of  the  accident,  shotdd  be  delivered 
at  the  chief  office  of  the  company,  in  London, 
within  seven  days  after  its  occurrence,  applies 
to  cases  where  owing  to  the  sudden  character 
of  the  accident,  and  its  restdting  in  instantaneous 
death,  there  was  nobodv  capable  of  giving  the 
required  notice.  Gamble  y.  Accident  uissurance 
Company,  1  Ir.  B.,  C.  L.  204. 

The  provision  is  not  discharged  bv  reason  of 
the  fact  that  owing  to  the  act  of  God  the  accident 
was  of  so  sudden  and  fatal  a  character  that  it 
was  impossible  to  have  given  the  required  notice 
within  the  specified  time.    lb. 

Interest.]  —  An  insurance  against  death  by 
accident  is  within  the  14  Geo.  3,  c.  48,  s.  2,  as  to 
interest.  Shilling  v.  Accidental  Death  Insur- 
ance Ctmpany,  1  F,  &  F.  116  ;  S.  P.,  2  H.  &  N. 
42  ;  26  L.  J.,  Ex.  266. 

Premiums — Expiration  of  Polioy.]  — By  a 
policy  a  company  insured  A.  against  death  or 
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injary  from  accident  on  or  before  the  22nd 
January,  1852,  and  snbseqnently  during  the  con- 
tinuance of  the  policy,  provided  the  insured,  on 
or  before,  or  within  twenty-one  days  after  the 
22nd  January  in  every  succeeding  year,  so  long 
as  the  directors  should  accept  the  same,  pay  to 
the  company  a  premium.  The  policy  was  sub- 
ject to  the  following  conditions: — First,  the 
premium  to  be  paid  within  twenty-one  days 
from  the  day  on  which  the  same  should  first 
accrue  or  become  due,  and  provided  the  same  be 
paid  within  such  twenty-one  days  the  policy 
should  not  be  void,  notwithstanding  the  happen- 
ing before  the  expiration  of  such  twenty-one 
days  of  the  event  upon  the  happening  whereof 
the  amount  secured  should  biecome  payable. 
Secondly,  if  the  premium  should  be  unpaid  for 
such  twenty-one  days,  then  the  policy  should  be 
absolutely  void.  Fourthly,  in  every  case  when 
a  new  premium  should  become  payable,  the 
directors  should  be  at  liberty  to  terminate  the 
risk  by  refusing  to  accept  such  premium.  In  an 
action  on  this  policy  by  the  executors  of  A., 
who  died  on  the  1st  February,  1856,  without 
having  paid  the  premium  which  became  due  on  ; 
the  preceding  22nd  January,  the  company 
pleaded  the  non-payment  of  such  premium,  and 
that  the  same  remained  unpaid  for  twenty-one 
days  next  after  it  had  become  due ;  and  the 
executors  replied  that  the  company  ought  not 
to  be  admitted  to  plead  such  a  plea,  because 
that  from  the  time  of  the  death  of  the  insured 
until  the  expiration  of  twenty-one  days  after  the 
22nd  January,  1856,  the  executors  were  in  com- 
munication, by  letter  and  otherwise,  with  the 
company  on  the  subject  of  the  policy  and  of 
the  death,  and  that  in  the  coarse  of  such  com- 
munications the  company  by  their  words  and 
conduct  wilfully  caused  the  executors  to  believe, 
and  they  acted  in  the  belief,  that  the  policy  was 
in  full  force  for  the  year  ending  the  22nd 
January,  1867.  The  evidence  was,  that  in  reply 
to  a  letter  communicating  to  the  company  the 
death  of  the  insured,  the  company*6  secretaiy 
.wrote,  on  the  5th  February,  1866,  to  the  effect 
that  A  medical  certificate  of  the  cause  of  the 
death  was  required,  and  inclosed  a  form  to  be 
filled  up  in  the  ordinary  way.  It  also  appeared, 
that  until  the  8th  February,  1856,  wnen  the 
company  learnt  from  their  country  agent  that 
the  premium  had  not  been  paid,  neither  the 
company  nor  executors  were  aware  of  that  fact, 
but  that  after  the  company  had  been  apprised 
of  it  the  directors  adjourned  their  meeting  to 
consider  the  policy  until  the  13th  February 
(which  was  the  day  after  the  twenty-one  days 
had  expired),  and  that  on  that  day  they  de- 
termini  to  repudiate  the  claim,  on  the  ground 
that  the  premium  had  not  been  paid.  They 
then  for  the  first  time  informed  the  executors 
that  the  policy  would  not  be  paid  : — Held,  that 
this  was  not  evidence  to  sustain  the  issue  raised 
by  the  replication,  as  it  only  shewed  that  the 
company  nad  abstained  from  informing  the 
executors  of  the  non-payment  of  the  premium. 
Simpson  v.  Accidental  Death  Insurance  Com- 
2)any,  2  C.  B.,  N.  8.  257  ;  26  L.  J.,  C.  P.  289  ; 
3  Jur.,  N.  S.  1079. 

Held,  also,  that  the  company  not  being  es- 
topped from  denying  the  payment,  the  plea  was 
a  good  answer  to  the  action.    lb. 

Held,  also,  that  the  policy  expired  on  the  22nd 
January,  1856,  and  that  neither  the  executors  nor 
the  insured  (had  he  been  living)  had  an  absolute 


right  to  keep  the  policy  alive  by  payment  or 
tender  of  the  premium  within  the  twenty-one 
days  after  that  date.    lb, 

Bifkf — Snn-ftroke.] — By  a  policy  effected  by  8. 
with  a  company  for  granting  assurance  against 
loss  of  life  and  personal  injury  arising  from  acci- 
dents at  sea,  it  was  agreed  that  in  case  8.  should 
sustain  any  personal  injury  from  or  by  reason  or 
in  consequence  of  any  accident  which -should 
happen  to  him  upon  any  ocean,  sea,  river,  or  lake 
during  the  continuance  of  the  policy,  the  com- 
pany should  pay  to  him  a  reasonable  compensa- 
tion, and  that  if  he  should  die  from  the  effects  of 
tiie  injury,  the  company  should  pay  to  his  exe- 
cutors lOOZ.  At  the  time  of  effecting  the  policy 
he  was  about  to  sail  on  a  voyage  to  Aden.  He 
proceeded  on  his  voyage  and  amved  in  the  Cochin 
Kiver  on  the  south-west  coast  of  India,  where 
he  was  struck  down  by  a  sun-stroke  while  attend- 
ing to  his  duty  in  the  ship,  and  died  the  same  day 
from  the  effects  of  the  sun-stroke  : — Held,  that 
the  death  could  not  be  said  to  have  arisen  from 
accident  within  the  meaning  of  the  policy,  and 
therefore  that  he  could  not  recover.  Sijiclair  v. 
MaiHtime  PoMengers*  Assurance  Company^  3 
EL  &  El.  478  ;  30  L.  J.,  Q.  B.  77  ;  7  Jur.,  N.  S. 
367  ;  4  L.  T.  16  ;  9  W.  R.  342. 


Disability  from  following  Pnrfiiits.]— A 


policy  against  accident  contained  a  proviso, 
**  that  in  case  such  accident  shall  not  cause  the 
death  of  the  insured  immediately,  but  shall  cause 
any  bodily  injury  to  the  insured  of  so  serious  a 
nature  as  wholly  to  disable  him  from  following 
his  usual  business,  occupation,  or  pursuits,  the 
company  will  pay  to  the  insured  a  compensation 
in  money  at  the  rate  of  5Z.  per  week  during  the 
continuance  of  such  disability."  An  insured,  a 
solicitor  and  registrar  of  a  county  court,  sprained 
his  ankle  severely,  and  was  confined  to  his  bed- 
room for  some  weeks,  being  unable  to  get  down 
stalls.  He  was  prevented  from  passing  his  ac- 
counts as  registrar,  and  from  attending  at  various 
places  at  which  he  was  requii'cd  to  complete 
purchases  for  his  clients  : — Held,  that  inasmuch 
as  the  insured  was  so  disabled  as  to  be  incapable 
of  following  his  usual  occupation,  business,  or 
pursuits,  he  was  "wholly  disabled  from  following 
his  usual  occupation,  business,  or  pursuits"  with- 
in the  meaning  of  the  policy.  Hooper  v.  Acci- 
dental Death  Insurance  Company,  5  H.  &  N. 
546  ;  29  L.  J.,  Ex.  340  ;  8  W.  tt.  616.  AflSrmed 
on  appeal,  5  H.  &  N.  557  ;  29  L.  J.,  Ex.  484  ;  7 
Jur.,  N.  8.  74— Ex.  Ch.  n 


Secondary  Cause  of  Death.] — By  one  of 


the  conditions  of  a  policy  against  accidental 
death  or  injury,  it  was  provided  that'  the  policy 
insured  against  cuts,  stabs,  concussions,  &c., 
"  when  accidentally  occurring  from  material  and 
external  cause,  where  such  accidental  injury  is 
the  direct  and  sole  cause  of  death  to  the  insured, 
or  disability  to  follow  his  avocations ;"  and  then 
followed  this  exception  :  "but  it  does  not  insure 
against  death  or  disability  arising  from  rheuma- 
tism, gout,  hernia,  erysipelas,  or  any  other  disease 
or  cause  arising  within  the  system  of  the  insured 
before,  or  at  Sie  time,  or  following  such  acci- 
dental injury,  whether  causing  death  or  disability 
directly  or  jointly  with  such  accidental  injury  :" 
— Held,  that  death  from  hernia  caused  solely  and 
directly  by  external  violence,  followed  by  a  sur- 
gical operation  performed  for  the  purpose  of  re- 
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lieving  the  patient,  is  not  within  the  exception. 
F^tttyn  v.  Accidental  Death  Insurance  Company, 
17  C.  B.,  N.  S.  122  J  34  L.  J.,  C.  P.  28. 

Under  a  similar  policy  the  insured  cut  his  foot 
accidentally  against  the  broken  side  of  an  earthen- 
ware pan ;  a  few  days  later  erysipelas  supervened, 
and  of  that  disease  he  died  shortly  afterwards. 
The  erysipelas  was  caused  by  the  wound,  and  but 
for  that  he  would  not  have  suffered  from  it.  In 
an  action  by  his  executrix  to  recover  the  amount 
assured : — Held,  that  the  insurers  were  pro- 
tected by  the  condition  and  were  not  liable. 
Smith  y.  Accident  Insurance  Company,  5  L.  R., 
Ex.  302;  39  L.  J.,  Ex.  211  ;  22  L.  T.  861  ;  18 
W.  R.  1107. 

^—  Bailway  Aooident.] — A  company  entered 
into  a  contract  of  insurance  with  a  party, 
whereby  it  undertook  to  pay  1,0002.  to  his  legal 
representatives  in  the  event  of  death  happening 
to  the  assured  from  railway  accident  whilst 
travelling  in  any  class  carriage  on  any  line  of 
railway  of  Great  Britain  or  Ireland,  a  propor- 
tionate part  of  that  sum  to  be  paid  to  the  as- 
sured himself  in  the  event  of  his  sustaining  any 
personal  injury  by  reason  of  such  accident.  The 
assured  travelled  in  a  railway  carriage  to  a 
certain  place,  and  in  getting  out  of  the  carriage 
after  the  train  stopped,  met  with  an  injury, 
without  any  negligence  on  his  part,  and  in  con- 
sequence of  the  step  of  the  carriage  being  acci- 
dentally slippery  : — Held,  first,  that  this  was  a 
railway  acddent  within  the  meaning  of  the 
policy.  Tlieobald  v.  Railway  Passengers*  Assur- 
ance Company,  10  Ex.  45  ;  2  C.  L.  R.  1034  ;  23 
L.  J.,  Ex.  249  ;  12  Jur.  583. 

Held,  secondly,  that  the  assured  could  only 
recover  for  the  personal  expense  and  pain  occa- 
sioned to  him  by  the  injury,  and  was  not  en- 
titled to  damages  for  loss  of  time  or  loss  of  profit 
occasioned  by  it.    Ih, 

Held,  thirdly,  that  it  was  not  a  true  measure 
of  damage  to  assume  1,000/.,  the  sum  insured,  as., 
the  value  of  life,  and  estimate  a  proportionate 
sum  for  the  injury  sustained.    Ih. 


External   Causes.]  —  On   an   insurance 


against  bodily  injury  by  accident  or  violence, 
provided  that  the  accident  operated  by  external 
causes,  insurers  are  liable  for  an  injary  to  the 
spine  caused  by  lifting  a  heavy  burden  in  the 
course  of  business.  Martin  v.  Travellers''  Insur- 
ance Oympany,  1  F.  &  F.  505. 


*'8ole  Cause  of  Death/'] — ^A  policy  of 


insurance  against  death  from  accidental  injury 
contained  Uie  following  condition  :  —  **  This 
policy  insures  payment  only  in  case  of  injuries 
accidentally  occurring  from  material  and  ex- 
ternal cause  operating  upon  the  person  of  the 
insured,  where  such  accidental  injury  is  the 
direct  and  sole  cause  of  death  to  the  insured, 
but  it  does  not  insure  in  case  of  death  arising 
from  fits  ...  or  any  disease  whatsoever  arising 
before  or  at  the  time  or  following  such  acci- 
dental injury,  whether  consequent  upon  such 
accidental  injury  or  not,  and  whether  causing 
such  death  directly  or  jointly  with,  such  acci- 
dental injury."  The  insured,  while  at  a  railway 
station,  was  seized  with  a  fit  and  fell  forwards 
off  the  platform  across  the  railway,  where  an 
engine  and  carriages  which  were  passing  went 
over  his  body  and  killed  him  : — Held,  t^t  the 
death  of  the  insured  was  caused  by  an  accident 


within  the  meaning  of  the  policy,  and  that  the 
insurers  were  liable.  Lawren^se  v.  Accidental 
Insurance  Contpany,  7  Q.  B.  D.  216 ;  50  L.  J.. 
Q.  B.  522  ;  45  L.  T.  29  ;  29  W.  R.  802  ;  45  J.  P. 
781. 

Death  by  Drowning  whil9  in  an  Epileptic 

Fit.]  —  By  a  policy  of  insurance  defendants 
agreed  to  pay  to  the  representatives  of  W.  1,000/. 
if  ^*  the  insured  shall  sustain  any  personal  injury 
caused  by  accidental,  external,  and  visible  means 
within  the  intention  of  this  policy  and  the  pro- 
visions and  conditions  thereof  and  the  direct 
effect  of  such  injury  shall  occasion  the  death  of 
the  insured."  The  policy  provided  "  that  the  in- 
sured shall  not  be  entitled  to  tnake  any  claim 
under  this  jwlicy  for  any  injury  by  any  accident 
unless  such  injury  shall  be  caused  by  some  out* 
ward  and  visible  means,  of  which  proof  satisfac- 
tory to  the  directors  can  be  furnished,  and  that 
this  insarance  shall  not  extend  to  any  injury 
caused  by  or  arising  from  natural  disease  or 
weakness,  or  exhaustion  consequent  upon  disease 
....  or  to  any  death  arising  from  disease, 
although  such  death  may  have  been  accelerated 
by  aocident."  The  insured  whilst  crossing  a 
stream  was  seised  with  an  epileptic  fit,  fell  in,  and 
was  drowned.  He  did  not  sustain  any  personal 
injury  to  occasion  death  other  than  drowning. 
In  an  action  by  his  executrix  on  the  policy  : — 
Held  (affirming  the  judgment  at  the  £^chequer 
Division),  that  the  death  was  within  the  words  of 
the  policy,  and  that  defendants  were  not  protected 
by  the  proviso,  and  therefore  were  liable.  2¥ew 
V,  Railway  Passengers  Assura/nee  Company,  in 
the  Exchequer  Chamber  (6  H.  &  N.  839)  dis-* 
cussed  and  followed.  Win^ar  v.  Accident 
Insurance  Company ^  6  Q.  B.  D.  42  ;  43  L.  T.  459; 
29  W.  R.  116— C.  A,  Affirming  42  L.  T.  900  ;  44 
J.  P.  331. 

Eyidenee.] — ^A  policy  against  accidents 

or  violence  contained  a  proviso  that  no  claim 
should  be  made  by  the  insured,  in  respect  of  any 
injury,  unless  caused  by  some  outward  and 
visible  means,  of  which  satisfactory  proof  could 
be  furnished  to  the  directors  of  the  company : — 
Held,  that  death  by  drowning,  where  the  insured 
had  gone  into  the  sea  for  the  purpose  of  bathing 
only,  was  a  death  by  external  violence  within 
the  meaning  of  the  policy,  Trew  v.  Railway 
Passengers'  Insurance  Company,  6  H.  &  N.  211  ; 
29  L.  J.,  Ex.  218 ;  8  W.  R.  191.  Affirmed  on 
appeal,  6  H.  &  N.  839  ;  30  L.  J,,  Ex.  317  ;  7  Jur., 
N.  S.  878  ;  4  L.  T.  833  ;  9  W.  R.  671— Ex.  Ch. 

An  insQjed  was  twenty-six,  and  a  clerk  in  the 
service  of  an  ironmonger,  when  he  effected  the 
policy  ;  he  had  been  under  medical  treatment  in 
consequence  of  having  strained  himself,  and  for 
five  or  six  weeks  was  unable  to  attend  to  his 
daties  at  his  employer's ;  he  returned  to  his 
duties  shortly  before  his  death,  which  was  alleged 
to  have  happened  at  Brighton,  whither  he  had 
gone  down,  by  leave  of  his  employer,  in  order  to 
have  sea-bathing  ;  he  left  his  lod^ngs  there  in 
the  evening,  about  seven  o'clock  of  the  day  after 
he  arrived,  going  towards  the  sea,  but  was  never 
subsequently  seen  alive,  though  some  clothes, 
identified  to  be  his,  were  found,  about  eight 
o'clock,  on  the  top  of  the  steps  of  a  bathing- 
machine;  and  some  time  after  this  a  naked 
body  was  washed  up  at  a  place  on  the  coast 
about  200  miles  from  Brighton,  which  there  was 
evidence  to  identify  as  the  body  of  the  insured, 


«08 


INSURANCE  (FIRE)— Contract. 


604 


but  the  jnTy  fonnd,  at  the  inqaest,  that  it  was 
the  body  of  a  peison  unknown  : — ^Held,  soffieient 
to  go  to  a  jury  to  enable  them  to  find  that  the 
insured  met  his  death  by  drowning.    lb, 

A  policy  was  entered  into  with  a  company 
against  bodily  injury  from  any  railway  accident 
directly  affectihg  the  assured  while  trayelling 
on  any  line  of  railway  in  Great  Britain  or  Ire- 
land by  a  passenger  train  propelled  by  steam. 
One  of  the  conditions  in  the  deed  of  settlement 
of  the  company^  which  by  the  terms  of  the  policy 
was  incorporated  with  it,  provided  that  before 
payment  of  the  sum  insured  by  any  policy,  proof 
of  the  death  or  accident,  satisfactoiy  to  the 
directors  of  the  company,  should  be  furnished  by 
the  claimant,  together  with  such  further  evidenoe 
or  information,  if  any,  as  the  directors  should 
think  necessary  to  establish  the  claim : — Held, 
that  this  must  be  understood  to  mean  such  evi- 
dence or  information  as  the  directors  might 
reasonably,  and  not  such  as  they  might  un- 
unreasonably  and  capriciously,  require.  Braun- 
stein  V.  Accidental  Death  Intttranee  Company, 
1  B.  &  8.  782  ;  31  L.  J.,  Q.  B.  17  ;  8  Jur.,  N.  S. 
506  ;  6  L.  T.  550. 

Beferenee  to  Arbitration  or  Aetioa.  ] — ^A  policy 
was  entered  into  with  a  company,  against  bodily 
injury  from  any  i^lway  accident  directly  affect- 
ing the  assured  while  travelling  on  any  line  of 
railway  by  a  passenger  train.  There  was  a  con- 
dition indorsed  on  the  policy,  that  in  case  of 
difference  of  opinion  as  to  the  amount  of  com- 
pensation payable  in  any  case,  the  question 
should  be  referred  to  the  arbitration  of  a  person 
to  be  named  by  the  secretary  for  the  time  being 
of  the  Master  of  the  Rolls,  and  all  expenses  and 
costs  should  be  subject  to  the  decision  of  such 
arbitrator ;  and  the  award  made  on  such  arbitra- 
tion was  to  be  taken  as  a  final  settlement  of  the 
question,  and  might  be  made  a  rule  of  court : — 
Held,  that  a  reference  to  arbitration  in  the 
manner  prescribed  was  rendered  a  condition  pre- 
cedent to  an  action  for  an  injuiy  within  the 
policy.    Ih, 
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Contraot  of  Indemnity.] — Assurances  against 
fire  are  contracts  of  indemnity.  Dalhy  v.  India 
and  London  Life  Assurance  Company,  15  C.  B. 
365 ;  3  C.  L.  R.  61 ;  24  L.  J.,  C.  P.  2 ;  18  Jur. 
1024— Ex.  Ch. 

A  policy  against  fire  is,  in  its  nature,  a  con- 
tract of  indemnity,  and  the  insured  is  not  en- 
titled to  recover  more  than  such  an  amount  as 
will  indemnify  him  against  the  actual  loss  or 
damage  sustained  according  to  the  real  quantity 
and  value  of  the  goods  at  the  time  of  the  fire. 
Chapman  v.  Pole,  22  L.  T.  306. 

A  policy  of  insurance  against  fire  is  a  contract 
of  indemnity.  Darrell  v.  Tihbitts,  5  Q.  B.  D. 
660 ;  50  L.  J.,  Q.  B.  33  ;  42  L.  T.  797  ;  29  W.  R, 
66  ;  44  J.  P.  695— C.  A.  See  also  Rayner  v. 
Preston,  18  Ch.  D.  1  ;  50  L.  J.,  Ch.  472  ;  44  L.  T. 
787 ;  29  W.  R.  546. 

Beferenee  to  Printed  Propoiali.]— If  a  policy 
refers  to  certain  printed  proposals,  the  proposals 
will  be  considered  as  a  part  of  the  policy.  WarS' 
ley  V.  Wood,  6  T.  R.  710  ;  2  H.  Bl.  574.  And  see 
Oidmaii  V.  Bewicke,  2  H.  Bl.  577,  n. 

By  the  proposals  of  an  insurance  company  it 
was  stipulated  that  *'  persons  insured  shall  give 
notice  of  the  loss  forthwith,  deliver  in  an  account, 
and  procure  a  certificate  of  the  minister,  church- 
wardens, and  some  reputable  householders  of  the 
parish,  importing  that  they  knew  the  character 
of  the  assured,  and  believe  that  he  really  sus- 
tained the  loss  and  without  fraud :  ** — Held,  that 
the  procuring  such  a  certificate  was  a  condition 
precedent  to  the  right  of  the  assured  to  recover, 
and  that  it  was  immaterial  that  the  minister,  &c., 
wrongfully  refused  to  sign  the  certificate.    lb, 

A  deed-poll,  containing  an  insurance  against 
fire,  may  refer  to  conditions  in  a  printed  paper, 
without  stamp,  seal,  or  signature  ;  and  it  may  be 
a  part  of  those  conditions  that  the  insured  shall 
procure  a  certificate  of  his  character,  and  that 
the  loss  happened  without  fraud.  Boutledge  v. 
Burrell,  1  H.  Bl.  254. 

Ambiguity  in— Parol  Evidenoe.] — A  policy 
mentioned  a  building,  oil-mill,  of  one  fioor  only, 
with  stone  and  tile,  occupied  by ,  for  crush- 
ing of  linseed  and  grinding  of  dyewood,  but 
no  refining  of  oil  therein,  1,000/.  ;  on  fixed 
machinery  and  millwright  works,  including 
all  the.  standing  and  growing  gear  therein, 
1,000Z. ;  one  engine-house  adjoining  the  mill, 
200Z.  ;  one  steam-engine  therein,  300Z.  ;  one  log- 
wood warehouse,  in  which  chopping  dyewood  is 
performed,  communicating  with  the  mill,  200/.  ; 
one  warehouse  on  the  other  side  of  the  mill,  to 
the  east  side,  merely  for  the  stowing  of  goods, 
300Z.  : — Held,  that  there  was  no  ambiguity  in  the 
policy,  and  that  evidence  was  not  receivable  to 
shew  that  it  was  intended  to  insure  the 
machinery  and  gear  in  the  logwood  warehouse. 
Hare  v.  Barstow,  8  Jur.  928. 

Liability  of  Directori.]— By  a  policy  under 
seal,  three  of  the  directors  of  a  fire  association 
admitted  the  plaintiff  as  a  member  of  that 
society  upon  the  terms  and  conditions  prescribed 
by  the  deed  of  settlement  of  the  association  ; 
and  he  subscribed  a  certain  sum  as  the  considera- 
tion money  for  one  year's  assurance  ;  and  it  was 
declared  that  he  should  be  entitled  to  a  remune- 
ration out  of  the  society's  funds,  in  case  of  loss 
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by  fire  happening  to  any  property  therein  speci- 
fied, not  exceeding  the  sums  set  against  each 
article  respectiyely ;  and  it  was  further  stipulated, 
that  neither  of  the  directors  who  signed  the 
policy,  nor  the  plaintiff,  nor  the  holder  of  it, 
should,  as  members  of  the  society,  be  subject  or  i 
liable  to  any  demand  for  loss,  except  under  the 
articles  establishing  the  society,  and  as  was  pro- 
vided by  the  same.  The  plaintifi  having  sus- 
tained a  loss  by  fire,  brought  an  action  against 
the  directors  who  signed  the  policy  ;  and  averred 
in  his  declaration,  that  the  funds  of  the  associa- 
tion were  sufficient  to  satisfy  the  amount  of  such 
loss  ;  and  the  jury  found  a  verdict  for  him  : — 
Held,  that  such  declaration  was'  sufficient ;  and 
that  the  directors  were  liable  by  the  terms  of  the 
policy.    Andretos  v.  Ellixon,  6  Moore,  199. 

F.,  W.,  &  M.,  being  trustees  and  directors  of 
an  insurance  company,  executed  a  policy  to  in- 
demnify A.  and  others  from  loss  by  fire,  whereby 
they  ordered,  directed,  and  appointed  the  direc- 
tors for  the  time  being  to  pay  the  loss  which  A. 
and  others  should  sustain  m  the  event  of  a  fire 
happening ;  and  the  policy  went  on  to  recite  cer- 
tain provisions,  containing  the  words  "  conditions 
and  agreements ; "  and  a  loss  having  happened  : 
— Held,  that  the  policy  was  not  an  instrument 
or  an  agreement  upon  which  an  action  of  cove- 
nant would  lie  ;  and  consequently,  that  neither 
the  executing  parties,  nor  the  directors  for  the 
time  being,  were  liable  at  law.  Alchome  v. 
Samlle,  6  Moore,  202,  n.  See  0%rney  v.  BawlinSy 
2  M.  &  W.  87. 


II.   PREMIUMS. 

LoM  before  Payment  o£] — In  a  policy  against 
loss  by  fire,  from  half  a  year  to  half  a  year,  the 
assured  agreed  to  pay  the  premium  half-yearly, 
*^  as  long  as  the  insurers  should  agree  to  accept 
the  same,*'  within  fifteen  days  after  the  expira- 
tion of  the  former  half-year ;  and  it  was  also 
stipulated  that  no  insurance  should  take  place 
till  the  premium  was  actually  paid  ;  a  loss  hap- 
pened within  fifteen  days  after  the  end  of  one 
naif-year,  but  before  the  premium  for  the  next 
was  paid  : — Held,  that  the  insurers  were  not 
liable,  though  the  assured  tendered  the  premium 
before  the  end  of  the  fifteen  days,  but  after  the 
loss.  TarletoJi  v.  Staniforth,  1  B.  &  P.  471  ;  6 
T.  B.  696  ;  3  Anst.  707. 

Beftual  to  Pay  i]ioreaMd.J~6y  a  policy 

under  seal,  referring  to  certain  pnnted  proposals, 
a  fire-office  insured  premises  from  1 1th  November, 
1802,  to  25th  December,  1803,  for  a  certain  pre- 
mium which  was  to  be  paid  yearly  on  each  25th 
December,  and  the  Insurance  was  to  continue  so 
long  as  the  Insured  should  pay  the  said  premium 
at  the  said  times,  and  the  office  should  agree  to  ac- 
cept it.  And  by  the  printed  proposals  it  was  stipu- 
lated, that  the  insured  should  make  all  future 
payments  annually  at  the  office,  within  fifteen 
days  after  the  day  limited  by  the  policy,  upon 
forfeiture  of  the  benefit  thereof ,  and  that  no  in- 
surance was  to  take  place  till  the  premium 
was  paid.  And  by  a  subsequent  advertisement 
(agreed  to  be  taken  as  part  of  the  policy),  the 
office  engaged  that  all  persons  insured  there  by 
policies  for  a  year  or  more  had  been  and  should 
be  considered  as  insured  for  fifteen  days  beyond 
the  time  of  the  expiration  of  their  policies  ;  yet 
held,  notwithstanding  this  latter  clause,  the  as- 


aured  having,  before  the  expiration  of  the  year, 
had  notice  from  the  office  to  pay  an  increased 
premium  for  the  year  ensuing,  otherwise  they 
would  not  continue  the  insurance,  which  the 
assured  refused,  that  the  office  was  not  liable  for 
a  loss  which  had  happened  within  fifteen  days 
from  the  expiration  of  the  year  for  which  the  in- 
surance was  made,  though  the  assured,  after  the 
loss  and  before  the  fifteen  days  expired,  tendered 
the  full  premium  which  had  been  demanded. 
The  effect  of  the  whole  contract  taken  together 
being  only  to  give  the  assured  an  option  to  con- 
tinue the  insurance  or  not,  during  fifteen  days 
after  the  expiration  of  the  year,  by  paying  the 
premium  for  the  year  ensuing,  notwithstanding 
any  intervening  loss,  provided  the  office  had  not, 
before  the  end  of  the  year,  determined  the  option 
by  giving  notice  that  they  would  not  renew  the 
contract.  Salvin  v.  James,  6  East,  571 ;  2  Smith, 
646.  And  see  Doe  d.  PittY,  Sliewin,  3  Camp.  134. 

Baeovery  firom  Tenant.] — ^Where  a  lessee  of  a 
factory,  under  a  covenant  with  his  lessor  to  keep 
the  premises  insured  in  the  Alliance  or  such 
other  office  as  the  lessor  should  appoint,  executed 
an  under-lease  to  the  plaintifb  whereby  they 
covenanted  to  pay  any  sum  or  sums  of  money 
expended  in  fire  insurance,  and  in  the  erroneous 
belief  that  the  premises  (which  were  empty)  were 
used  for  a  hazardous  trade,  paid  26Z.  5«.  per  cent, 
for  insurance  in  another  office,  and  sought  to  re- 
cover the  amount  at  law  against  the  under- 
lessee,  a  court  of  equity  restrained  the  action 
upon  the  plaintiffs  undertaking  to  pay  the 
amount  of  premium,  which  was  found  to  be 
properly  payable,  and  made  the  defendants  pay 
the  costs  of  the  suit  Leather  Cloth  Company  v. 
Bressey,  3  Giff.  474  j  8  Jur.,  N.  S.  425 ;  6  L.  T. 
63  ;  10  W.  R.  370. 


III.  INTEREST. 

Insolyent  Debtor.] — ^A  person,  discharged  by 
the  Insolvent  Debtors  Court  as  an  insolvent 
debtor,  effected  an  insurance  against  fire  on  some 
property  acquired  by  him  before  the  insolvency. 
The  property  having  been  destroyed  by  fire,  the 
order  for  his  discharge  was  afterwards  annulled 
on  the  ground  of  fnuid,  and  the  insolvent  ad- 
judged to  undergo  twelve  months*  imprisonment 
from  the  date  of  the  vesting  order.  He  then 
brought  an  action  on  the  policy,  to  which  the 
company  pleaded  that  he  had  no  insurable  in- 
terest in  the  property : — Held,  that  the  action  lay. 
Marhs  v.  Hamilton,  7  Ex.  323  j  21  L.  J.,  Ex. 
109  ;  16  Jur.  152. 

An  insolvent  retains  an  insurable  interest  in 
goods  concealed  from  his  creditors.  Qonlttone 
V.  Royal  Intwrance  Company,  1  F.  &  F.  276. 

Husband  and  Wife.] — A  husband  has  an 
insurable  interest  in  goods  settled  to  his  wife's 
separate  use,  they  residing  together,  and  sharing 
in  the  lifee  of  the  property.    Ib» 

Wharfinger.] — ^A.  effected  with  a  company  a 
policy  against  fire,  in  which  he  was  described  as 
a  com  and  flour  factor  ;  the  policy  was  on  goods 
in  his  warehouses,  and  on  "  goods  in  trust  or  on 
commission  therein.*'  The  company  contracted 
with  him  to  make  good  any  damage  by  fire  to 
the  property  insured.  A.  was  a  wharfinger  and 
warehouseman  ;  he  had  in  his  warehouses  goods 
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belonging  to  his  customei's,  which  were  deposited 
with  him  in  that  capacity,  and  on  which  ne  had 
a  lien  for  the  charges  for  cartage  and  warehouse 
rent,  but  no  farther  interest  of  his  own.  No 
charge  was  made  to  the  customers  for  insurance, 
nor  were  they  informed  of  the  existence  of  the 
policy.  His  warehouse  was  consumed  by  fire, 
with  all  the  goods  in  it.  The  company  paid  the 
value  of  his  own  goods,  and  the  amount  of  his 
lien  on  his  customers'  goods,  but  refused  to  pay 
the  value  of  the  customers'  interest  in  the  value 
of  the  goods  beyond  the  lien  : — Held,  that  the 
goods  of  the  customers  were  in  trust,  within  the 
meaning  of  the  policy,  and  that  he  was  entitled 
to  recover  the  entire  value.  Waters  v.  Monarch 
IHre  and  Life  Assurance  Company^  5  £1.  &  Bl. 
870 ;  25  L.  J.,  Q.  B.  102  ;  2  Jur.,  N.  S.  375. 

Canien.] — Common  carriers  insured  goods 
against  fire,  in  an  insurance  company.  By  a 
condition  indorsed  on  the  policy  "  goods  held  in 
trust  or  on  commission,  were  to  be  insured  as 
such,  otherwise  the  policy  would  not  extend  to 
cover  such  pi-operty.  By  the  policy  the  sum  of 
15,0002.  was  declared  to  be  insured  *' on  goods, 
their  own,  and  in  trust  as  carriers ''  in  a  ware- 
house, and  it  was  stipulated  that  the  funds  of  the 
company  were  to  be  ^*  liable  to  pay,  reinstate,  or 
make  good  to  the  assured,  all  damages  and  loss 
which  the  assured  should  suffer  by  fire,  on  the 
property  therein  particularized."  Another  of 
the  conditions  indorsed  ran  thus  :  "In  every  case 
of  loss  duly  proved,  the  company  will  either 
reinstate  the  property,  or  the  assured  shall  re- 
ceive satisfaction  to  the  amount  thereof,  without 
discount  or  deduction  :" — Held,  that,  to  the 
named  amount,  the  whole  value  of  goods  in  the 
wardiouse,  in  their  possession  as  carriers,  was  in- 
sured by  it,  and  not  merely  their  interest  as  car- 
riers in  such  goods ;  and  that  they  were  entitled  to 
recover  the  whole  value  of  such  goods  destroyed 
by  fire  in  the  warehouse  ;  although,  as  the  value 
of  such  goods  exceeded  102.,  and  the  owners  had 
not  declared  such  value  to  the  carriers,  they 
were  not  liable  to  the  owners  for  such  loss  by 
reason  of  the  11  Geo.  4  &  1  Will.  4,  c.  68  (Car- 
riers Act).  London  and  North-  Western  Rauwaif 
Company  v.  Olyn,  1  El.  &  El.  652 ;  28  L.  J.,  Q. 
B.  188  ;  5  Jur.,  N.  8.  1004. 

Held,  also,  that  the  carriers  would  be  trustees 
for  the  owners  of  the  goods  of  the  amount  thus 
recovered,  less  their  charges  as  carriers  in  respect 
of  the  goods.    Ih. 

Insurance  on  goods  is  sufficient  to  cover  the 
interest  of  carriers  in  the  property  under  their 
charge  ;  for,  in  general,  if  tne  subject  matter  of 
the  insurance  is  rightly  described,  the  particular 
interest  in  it  need  not  be  specified.  CrowUy  v. 
(hhen,  3  B.  &  Ad.  478. 

Millen.] — Millers  received  wheat  from  differ- 
ent farmers.  The  wheat,  on  receipt,  was,  with 
the  consent  of  the  farmers,  mixed  with  other 
wheat,  and  became  part  of  the  millers'  current 
stock.  The  millers  could  at  any  time  grind  or 
sell  the  wheat  so  received.  The  farmers  could 
at  any  time  claim  the  price  of  the  wheat  deli- 
vered by  each,  according  to  the  market  price  for 
wheat  of  like  quality,  at  the  time  of  payment 
claimed.  They  had  also  the  option  of  claiming 
an  equal  quantity  of  wheat  of  like  quality,  in- 
stead of  the  value  in  money.  The  millers  often 
made  advances  to  the  farmers  on  the  wheat  re- 
ceived from  them.     The  farmers,  after  a  certain 


time,  paid  a  storage  charge  to  the  millers.  The 
millers  insured  the  current  stock  of  wheat  in 
their  mill.  In  the  proposal  for  insurance  they 
answered  the  question  whether  the  insurance 
was  **  for  self  or  in  trust,  and  if  in  trust  on  ac- 
count of  whom  ? " — in  these  words — "  for  selves.'* 
A  condition  of  the  policy  was  that  goods  held 
in  trust  must  be  insured  as  such,  otherwise  the 
policy  would  not  cover  them.  The  mill  and 
stock  were  destroyed  by  fire.  To  an  action  on 
the  policy,  the  insurers  pleaded  that  the  state- 
ment in  the  proposal  was  a  misrepresentation, 
the  stock  having  been  held  by  the  millers,  "  in 
trust  for  other^  persons  "  : — Held,  that  the  de- 
scription of  the  subject  of  insurance  was  correct, 
for  that  this  was  not  a  case  of  possession  given 
subject  to  a  trust,  but  of  property  transferred 
for  value  upon  special  terms  of  settlement. 
South  Australian  Insurance  Company  v.  Ran- 
dell,  3  L.  R.,  P.  C.  101  ;  '22  L.  T.  843  ;  6  Moore, 
P.  C.  C,  N.  S.  341. 

Tenant  from  Year  to  Year.]— A  tenant  from 
year  to  year  insuring  is  not  limited  in  his  claim 
on  the  insurance  company  to~  the  extent  of 
his  interest  in  the  property  insured.  Simpson 
V.  Scottish  Union  Insurance  Company,  1  H. 
&  M.  618  ;  32  L.  J.,  Ch.  329  ;  9  Jur.,  N,  S. 
711. 


IV.  CONDITIONS. 
1.  As  TO  Other  Policies. 

Communication  of— When  Keeessary.] — ^The 
plaintiff  effected  a  policy  of  insurance  with  the 
defendant,  as  chairman  of  a 'fire  insurance  com- 
pany, for  3,000/.,  "  on  wool  in  b(des  or  fleeces 
greasy  and  washed,  in  all  or  any  shed  or  store, 
on  station  or  in  transit  to  Sydney  by  land  only, 
or  in  any  shed  or  store,  or  any  wharf  in  Sydney, 
until  placed  on  ship."  The  policy  contained  a 
provision  as  follows  : — "  No  claim  shall  be  re- 
coverable if  the  property  insured  be  previously 
or  subsequently  insured  elsewhere,  unless  the 
particulars  of  such  insurance  be  notified  to  the 
company  in  writing."  The  plaintiffs  subsequently 
effected  an  insurance  with  a  marine  insurance 
company  to  cover  16,500/.  upon  wool,  the  risk 
being  described  as  "  at  and  from  the  River  Hunter  • 
to  Sydney  per  ships  and  steamers,  and  thence 
per  ship  or  ships  to  London,  including  the  risk  of 
craft  from  the  time  that  the  wools  are  first  water- 
borne  and  of  transhipment  or  landing  and  re- 
shipment  at  Sydney."  The  frequent  practice 
at  the  port  of  Sydney  is  that  wool  arriving  there 
for  shipment  is  not  delivered  direct  to  the  ship 
for  which  it  is  intended,  but  is  conveyed  to  the 
stores  belonging  to  the  persons  who  are  acting 
as  the  stevedores  of  the  ship,  and  is  there  pressed 
for  the  puipose  of  reducing  its  bulk.  By  the 
practice  and  course  of  business,  the  stevedores' 
receipt  is  regarded  as  between  the  ship  and  the 
shippers  as  equivalent  to  the  mate's  receipt,  and 
bills  of  lading  are  given  in  exchange  for  it. 
Certain  wool  belonging  to  the  plaintiffs  was 
forwarded  by  several  consignments  by  several 
steamers  from  the  River  Hunter  to  Sydney. 
The  plaintiff's  agent  at  Sydney  had  the  wool 
conveyed  on  its  arrival  to  his  own  stores,  for  the 
purpose  of  being  weighed,  and  entered  into  a  con- 
tract for  its  conveyance  to  London  on  board  a 
ship.  The  wool  was  then  conveyed  from  his 
warehouses  to  the  stores  of  the  stevedores  of  the 
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ship,  who  eaye  the  usual  receipts  for  the  same. 
While  in  Uke  stevedores'  warehouses,  a  portion  of 
the  wool  was  destroyed  or  damaged  by  a  fire,  and 
the  plaintiffs  sought  to  recover  such  loss  upon  the 
policy  effected  with  the  defendant  company. 
The  company  resisted  the  claim,  upon  the  ground 
that  the  policy  of  marine  insurance  above  men- 
tioned came  within  the  terms  of  the  provision  in 
the  fire  policy,  and  ought  to  have  been  communi- 
cated to  them  : — Held,  that  the  marine  policy  did 
not  cover  the  wool  in  the  stevedores'  warehouses, 
and  was  not  such  an  insurance  as  the  plaintiff 
were  bound  under  the  provisions  in  the  fire  policy 
to  notify  to  the  defendant  company,  and  that 
the  plaintilEs  were  therefore  entitled  to  recover. 
Australian  Agricultural  Company  v.  Saunders^ 
10  L.  R.,  C.  P.  668  ;  44  L.  J.,  C.  P.  391 ;  33  L. 
T.  447— Kx.  Ch.  Cp.  Zishman  v,  Northern 
Maritime  Insurance  Company,  10  L.  R.,  C.  P. 
179;  44  L.  J.,  C.  P.  186  ;  32  L.  T.  170. 

In  a  proposal  for  the  re-insurance  of  a  ship  in 
a  company,  it  was  stated  that  she  was  **  insured 
only  for  4,000/."  This  was  the  amount  of  the 
original  insurance.  The  proposal  also  contained 
the  amounts  of  insurances  effected  in  other 
offices,  but  from  this  list,  an  insurance,  effected 
without  the  assured's  knowledge  by  a  mortgagee, 
was  omitted  : — Held,  that  the  words  '*  insured 
only  for  4,000/.*'  must  be  construed  as  stating 
the  amount  of  the  original  insurance,  and  not  as 
a  representation  of  the  sum  total  insured  in  all 
offices  whatever  ;  the  occasion  on  which,  and  the 
purpose  for  which,  the  words  were  used  sug- 
gesting some  limitation  on  their  generality. 
Anderson  v.  Pacific  Fire  and  Marine  Insurance 
Company,  21  L.  T.  408— P.  C. 

2.  Descbiption  of  Pbopkrty. 

ChMds.^ — If  a  person,  who  is  not  a  linen- 
draper,  insures  his  ^^  stock-in-trade,  household 
furniture,  linen,  wearing  apparel,  and  plate," 
against  fire,  this  will  not  protect  linendrapery 
goods  subsequently  purchased  on  speculation  ; 
and  the  woM  *'  linen  "  in  the  policy  must  be 
confined  to  household  linen  by  way  of  apparel. 
Watchorn  v.  Lan^ord,  3  Camp.  422. 

Profits.] — The  profits  of  a  business  are  in- 
surable, but  they  must  be  insured  quft  profits. 
Sun  I%re  Office,  In  re,  3  N.  &  M.  819  ;  S,  C, 
nom.  Wright  and  Pole,  In  r^,  1  A.  &  E.  621. 

Katnre  of  Boildiiig.] — Goods  insured,  de- 
scribed in  a  policy  to  l>e  in  the  dwelling-house 
of  the  insured,  the  insured  having  only  one 
room,  as  a  lodger,  in  which  the  goods  were,  are 
correctly  described  within  the  condition,  that 
"  the  houses,  buildings,  or  other  places,  where 
goods  are  deposited  and  kept,  shall  be  truly 
and  accurately  described  ; "  such  condition  re- 
lating to  the  construction  of  the  house,  and  not 
to  the  interest  of  the  parties  in  it.  Priedlander 
V.  London  Assurafiee  Company,  1  M.  &  Rob. 
171. 

An  agricultural  building  described  in  a  policy 
as  a  bam,  though  not  strictly  so,  is  not  such  a 
misdescription  as  would  vacate  the  policy,  as 
the  building,  had  it  been  more  correctly  de- 
scribed, would  have  paid  the  same  rate  of  in- 
surance.   Dohson  V.  Sotterby,  M.  &  M.  90. 

It  is  a  first  principle  of  the  law  of  insurance, 
that  when  a  thing  is  warranted  to  be  of  a  par- 
ticular nature  or  description,  it  must  be  exactly 
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such  as  it  is  represented  to  be,  otherwise  the 
policy  is  void :  therefore  where  a  mill  was  in- 
sured as  being  of  one  class,  and  turned  out  to 
have  been  of  another  at  the  time  it  was  iosured  : 
— Held,  that  an  action  on  a  policy  against  a  loss 
by  fire  could  not  be  sustained,  as,  whether  the 
misrepresentation  was  in  a  material  point  or 
not,  or  whether  the  risk  was  equally  great  in  thr 
one  class  as  in  the  other,  was  wholly  immaterial^ 
the  only  question  being,  whether  the  building 
was  de  facto  that  which  was  insured.  NeweastU 
Fire  Insurance  Company  v.  Macmorran,  3  Dow, 
255.    See  Hore  v.  Barstow,  ante,  col.  604. 

Condition  of  Premises.] — ^A.  abroad,  having 
two  warehouses,  wrote  to  this  country  to  effect 
an  insurance  upon  one  of  them  only,  'viithout 
stating,  as  was  the  fact,  that  a  house  nearly  ad- 
joining it  had  been  on  fire  on  that  evening,  and 
that  there  was  danger  of  the  fire  again  breaking 
out ;  and  sent  his  letter  after  the  regular  post 
time.  The  fire  having  broken  out  again  on  the 
next  day  but  one  following,  and  consumed  A.'s 
warehouse  : — Held,  that  this  was  a  material  con- 
cealment, although  his  letter  was  written  with- 
out any  fraudulent  intention.  Bufe  v.  Turnery 
2  Marsh.  46  ;  6  Taunt.  338. 

Alteration.] — ^A  policy  for  one  year  upon  a 
"  brick  building  used  as  a  dwelling-house  and 
store  (described  in  a  paper  attached  to  this 
policy)."  The  description  annexed  was,  that 
the  house  was  composed  of  two  storeys,  of  given 
height  and  materials,  with  a  given  roof,  and 
means  of  obtaining  water.  During  the  year  the 
house  was  altered  by  adding  to  it  a  storey,  but 
so  that  the  alteration  did  not  increase  the  hazard 
or  probability  of  fire,  except  so  far,  if  at  all, 
as  the  increase  of  the  area  of  the  building  by  a 
third  storey  may  be  considered  to  have  neces- 
sarily increased  such  hazard  or  probability  ;  and 
afterwards  during  the  year  the  house  was  totally 
burnt  : — Held,  that  the  underwriter  was  not 
liable  ;  for  the  description  was  by  reference  in- 
corporated into  the  policy,  and  the  description 
amounted  to  a  warranty,  and  not  only  to  a  war- 
ranty that  the  building  was  as  described  at  the 
time  the  description  was  g^ven  and  at  the  date 
of  the  policy,  but  that  it  would  not  be  altered 
by  the  assured  so  as  to  increase  the  risk  during 
the  year,  and  that  it  had  been  so  altered. 
Sillem  V.  Thornton,  3  El.  &  Bl.  868  ;  2  C.  L.  R. 
1710  ;  18  Jur.  748. 

Value.] — A  contract  of  fire  insurance  being  a 
contract  of  indemnity,  on  which  the  assured  is 
only  entitled  to  recover  the  value  of  the  property 
destroyed,  wilful  misrepresentations  of  the  value 
of  the  property  destroyed  will,  under  the  usual 
conditions  against  fraudulent  claims,  defeat  and 
vitiate  the  whole  claim.  Britton  v.  Royal 
Insurance  Company,  4  F.  &  F.  905 ;  15  L.  T. 
872. 

Immaterial  Omission.] — In  a  policv  against 
fire,  one  of  the  conditions  was  that  **  the  nature 
and  material  structure  of  the  building  should  be 
truly  describe!,"  and  another  that  it  should  be 
stated  whether  any  hazardous  business  was 
carried  on : — Held,  that  .an  omission  to  mention 
a  steam-engine  bond  fide  used  in  the  building, 
but  only  to  grind  com  for  the  horses  used  on  the 
premises,  was  not  a  want  of  proper  description 
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aYoiding  the  policy.    Baxendale  v.  Harding,  4 
H.  &  N.  446  ;  28  L.  J.,  Ex.  236. 

A  fire  insurance  was  effected  in  respect  of 
property  through  an  agent  named  Donald,  who 
inspected  the  premises.  One  condition  of  the 
policy  was  that  any  material  misdescription  of 
the  property  would  render  the  policy  void.  The 
buildings  were  described  as  built  of  brick  and 
slated,  but  it  turned  out  that  one  of  the  buildings 
was  not  roofed  with  slate  but  with  tarred  felt. 
The  company  alleged  that  Donald  was  not  their 
agent,  but  the  agent  of  the  insured ;  and  that 
the  misdescription  rendered  the  policy  void  : — 
Held,  that  the  misdescription  was  immaterial, 
and  not  sufficient  to  vitiate  the  policy  ;  but  that 
if  material,  it  was  made  by  Donald  as  the 
agent  of  the  insurance  company,  and  the  in- 
sured were  not  responsible  for  it.  Unwerml 
Non^Tarijf  Fire  Itufirance  Company ^  In  re, 
Forber  claim,  19  L.  R.,  Bq.  486  ;  44  L.  J.,  Ch. 
761  ;  23  W.  R.  464. 

Constmotion— Hay  in  Yard.] — ^A  fire  policy, 
according  to  its  true  construction,  insured  speci- 
fically the  ricks  of  hay  actually  in  the  assured's 
hay-yard  at  the  time  of  effecting  the  policy  : — 
Held,  in  an  action  for  loss  of  hay  by  fire,  that 
he  was  not  entitled  to  recover  for  the  loss  of  any 
hay  that  did  not  answer  the  above  description, 
i.e.,  which  was  not  actually  in  the  hay-yard  at 
the  time  of  effecting  the  policy.  Gorman  v. 
Hand-in-HaTid' Insurance  Company,  11  Ir.  R., 
C.  L.  224. 

Agrienltoral  Maehines  in  eertain  Plaee.] — 
The  policy,  according  to  its  true  construction, 
insured  certain  *'  agricultural  machines  "  then 
being  in  a  specified  place,  and  provided  that,  in 
case  of  their  removal  from  that  place  without 
assent,  the  risk  should  cease.  In  an  action  on 
tlie  policy  for  the  loss  by  fire  of  the  identical 
machines,  it  appeared  that  they  were  not,  at  the 
time  of  the  fire,  in  the  place  specified  : — Held, 
that  the  contract  rendered  the  place  material, 
and  that  the  insurers  were  not  liable  for  the 
loss.    Tb. 

In  such  cases,  however,  the  policy  must  re- 
ceive a  reasonable  construction  ;  and  the  risk 
upon  horses  or  agricultural  implements — the 
contemplated  use  of  which  would  necessarily 
render  frequent  removal  from  the  specified  place 
essential — does  not  absolutely  cease  upon  such 
removal ;  but  ceases  pro  tempore  when  they 
leave  it,  and  re-attaches  upon  their  return.    Ih. 

Steam-Engine.] — A  policy  on  a  mill,  mill- 
wrights* work,  standing  and  going  gear,  engine- 
bouse,  and  steam-engine,  recit^  "that  the 
buildings  were  brick-built,  warmed  by  steam, 
lighted  by  gas,  and  worked  by  the  steam-engine 
;above  mentioned,  in  tenure  of  one  firm," — 
*'  standing  apart  from  all  other  mills,  and  worked 
by  day  only  : " — Held,  that  the  recital  did  not 
mean  that  the  steam-engine  was  not  worked  by 
•night.  Whitehead  v.  Price,  2  C,  M.  &  R.  447  ; 
1  Gale,  151  ;  5  Tyr.  825. 

In  a  policy  against  fire,  upon  cotton-mills,  "  it 
was  warranted  that  the  mills  were  brick-built, 
and  stated  that  they  warmed  and  worked  by 
steam,  lighted  by  gas,  worked  by  day  only  : " — 
Held,  that  the  stipulation  that  the  mill  should 
be  worked  by  day  only,  meant  that  the  usual 
•cotton  manufacture  carried  on  by  mills  in  the 
daytime  should  not  be  carried  on  at  night,  and 


that  it  was  consequently  no  breach  of  this  war- 
ranty, that  on  one  occasion,  in  order  to  turn 
macninery  in  an  adjacent  building,  the  steam- 
engine  (which  was  not  in  the  mill,  but  in  an 
adjoining  building)  and  certain  perpendicuUr 
and  horizontal  shafts  in  the  mill,  were  at  work. 
Mayall  v.  MUford,  1  N.  &  P.  782 ;  6  A.  &  E.  670 ; 
W.,  W.  &  D.  310. 

An  insurance  against  fire  was  effected  on  cer- 
tain premises,  the  policy  containing  the  following 
conditions  :  1.  The  persons  making  insurances 
to  give  an  accurate  description  of  the  buildings, 
and  if  there  should  be  used  therein  any  steam- 
engine,  stove,  &c.,  or  any  description  of  fire-heat 
other  than  common  fireplaces,  or  any  process  of 
fire-heat  be  carried  on  therein,  the  same  to  be 
noticed  and  allowed  in  the  policy,  otherwise  the 
policy  to  be  void.  In  case  of  any  circumstance 
happening  after  an  insurance,  whereby  the  risk 
should  be  increased,  the  assured  to  give  notice 
in  writing  to  the  insurers,  and  the  same,  previous 
to  a  loss,  to  be  allowed  by  indorsement  on  the 
policy,  otherwise  the  policy  to  be  void.  2.  In 
case  of  any  alteration  being  made  in  a  building 
insured,  or  of  any  steam-engine,  stove,  &c.,  or 
any  other  description  of  fire-heat  being  intro- 
duced, or  of  any  trade,  business,  process  or 
operation  being  carried  on  or  goods  deposited 
therein,  not  comprised  in  the  original  insurance, 
or  allowed  by  indorsement  thereon,  notice 
thereof  must  be  given ;  and  every  such  altera- 
tion must  be  aJlowed  by  indorsement  on  the 
policy,  and  any  further  premium  which  the 
alteration  may  occasion  must  be  paid ;  and 
unless  such  notice  be  duly  given,  such  premium 
paid,  and  such  indorsement  made,  no  benefit  will 
arise  to  the  assured  in  case  of  loss.  The  assured, 
who  was  a  cabinet  maker,  placed  a  small  steam- 
engine  on  the  premises,  with  a  boiler  attached, 
and  used  it  in  a  heated  state  for  the  purpose  of 
turning  a  lathe,  not  in  the  course  of  his  business, 
but  for  the  purpose  of  ascertaining,  by  experi- 
ment, whether  it  was  worth  his  while  to  buy  it, 
to  be  used  in  that  business.  After  this  engine 
had  been  on  the  premises  for  several  days  a  fire 
happened  : — Held,  that  the  assured  could  not 
recover  on  the  policy,  since  the  terms  of  the  con- 
ditions applied  to  the  introduction  of  a  steam- 
engine  in  a  heated  state  at  any  time,  without 
notice  to  the  company ;  and  that  it  made  no 
difference  whether  it  was  used  by  way  of  ex- 
periment, or  as  an  approved  mode  of  carrying 
on  the  business,  or  whether  it  was  used  for  a 
longer  or  a  shorter  time.  Glen  v.  Leu>i9,  8  Ex. 
607  ;  22  L.  J.,  Ex.  228  ;  17  Jur.  842. 

Depoiit  of  Dangerous  CK>od8.]— A  policy  was 
on  premises  "  where  no  fire  is  kept,  and  where 
no  hazardous  goods  are  deposited."  These  words 
mean  the  habitual  use  of  fire  and  deposit  of 
hazardous  goods ;  and,  therefore,  where  a  fire 
happened  in  consequence  of  making  a  fire,  and 
bringing  a  tar-barrel  on  the  premises  to  repair 
them  : — Held,  that  the  insured  was  entitled  to 
recover.    Dobson  v.  Sotheby,  M.  &  M.  90. 

A  policy  contained  the  usual  conditions  of 
avoidance  in  case  of  misrepresentation,  or  of  any 
alteration  in  the  buildings  insured,  or  in  the 
mode  of  using  them,  without  notice  to  the  office. 
A  kiln  used  for  drying  com,  being  part  of  the 
premises  insured,  was  used  upon  one  occasion 
for  drying  some  bark,  a  more  dangerous  process, 
and  the  premises  then  took  fire  and  were  burned 
down : — Held,  that  the  conditions  had  reference 
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to  some  permanent  alteration  of  the  buildings, 
or  of  the  mode  of  carrying  on  business,  and 
not  to  a  single  instance.  SImw  v.  Roberts,  1  N. 
&  P.  279 ;  6  A.  &  E.  76 ;  W.,  W.  &  D.  94 ;  1 
Jar.  6. 

A  policy  against  fire  was  subject  to  this  con« 
dition :  "  In  the  Insurance  of  goods,  the  building 
or  place  in  which  the  same  are  deposited  is  to  be 
described,  the  quantity  and  descnption  of  such 
goods,  also  whether  any  hazaidous  trade  is  carried 
on,  or  any  hazardous  articles  deposited  therein  ; 
and  if  any  person  shall  insure  his  goods  or  build- 
ings, and  shall  cause  the  same  to  be  described 
otherwise  than  they  really  are,  to  the  prejudice 
of  the  company,  or  shall  misrepresent  or  omit  to 
communicate  any  circumstance  which  is  material 
to  be  made  knovm  to  the  company,  in  order  to 
enable  them  to  judge  of  the  risk  they  have 
undertaken,  or  are  required  to  undertake,  such 
insurance  shall  be  of  no  force :  '* — Held,  that 
this  condition  was  to  be  referred  to  the  time 
when  the  policy  was  effected,  and  that,  in  the 
absence  of  fraud,  neither  by  the  general  law  of 
insurance,  nor  by  such  condition,  was  the  policy 
avoided  by  the  drcumstance,  that  subsequently 
to  the  effecting  of  the  policy,  a  more  hazardous 
trade  had,  without  notice  to  the  company,  been 
carried  on  upon  the  premises.  Pirn  v.  Reid,  6 
M.  &  G.  1  ;  6  Scott,  N.  R.  982  ;  12  L.  J.,  C.  P. 
299. 


Beasonableneis  of  Idmitation.] — Among 


the  conditions  contained  in  a  fire  policy,  it  was 
provided  the  policy  was  to  be  void  ii  at  any  time 
there  were  more  than  66  lbs.  weight  of  gunpowder 
on  the  premises,  unless  specially  provided  for  in 
the  policy.  The  premises  were  used  for  general 
trade,  and  the  assured  sold  gunpowder,  but  no 
special  insurance  was  made  for  the  assured 
having  more  than  66  lbs.  weight  of  gunpowder 
on  the  premises : — Held,  tluit  the  condition 
limiting  tlie  amount  of  gunpowder  was  not  un- 
reasonable, and  was  not  discharged  by  the  spe- 
cification of  stock-in-trade  (including  hazardous) 
in  the  policy.  JtPEioan  v.  Ghtthridge,  13  Moore, 
P.  C.  C.  304  ;  8  W.  R.  266. 

A  policy  against  fire  was  effected  on  a  ship. 
The  policy  contained  a  proviso  to  the  effect,  that 
the  insurance  thereby  made  should  be  subject  to 
the  several  conditions  thereon  expressed,  so  far 
as  the  same  were  or  should  be  applicable.  One 
of  these  conditions  (all  of  which  were  primarily 
intended  to  apply  to  the  insurance  of  houses  and 
buildings,  and  were  in  the  form  used  for  that 
purpose)  provided,  that  if  more  than  twenty 
pounds  weight  of  gunpowder  should  be  "  on  the 
premises  "  at  the  time  when  any  loss  happened, 
such  loss  would  not  be  made  good : — Held,  that 
the  proviso  was  applicable  to  the  ship  insured. 
beacon  Life  and  Fire  At»urance  Company  v. 
Oihh,  1  Moore,  P.  C.  C,  N.  S.  73  ;  9  Jur.,  N.  S. 
186  ;  7  L.  T.  674  ;  11  W.  R.  194. 

Alteration— Question  for  Jury.]— Action  on  a 
policy  effected  by  varnish  makers  with  a  fire 
insurance  society.  The  declaration  stated  the 
insurance  to  be  lOOZ.  on  the  stock-in-trade  in  the 
oil  store-room  marked  No.  7  (and  which  room 
was  warranted  as  having  no  manufacturing  pro- 
cess carried  on  therein),  and  60Z.  on  the  stock-in- 
trade  in  the  open  part  of  the  yard,  subject  to  a 
condition,  that  if  any  alteration  was  made  to 
any  building  insured,  by  which  the  risk  of  fire  to 
the  building,  or  any  insured  property,  was  in- 


creased, such  alteration  must  be  immediately 
notified  to  the  society,  in  order  to  its  being  al- 
lowed by  indorsement  on  the  policy,  otherwise 
the  policy  would  be  void.  The  declaration 
averred,  that  certain  stock-in-trade,  in  the  open 
yard,  was  destroyed  by  fire,  and  that  the  society 
waived  the  warranty  of  the  oil  store-room,  No.  7, 
having  no  manufacturing  process  carried  on 
therein,  and  permitted  the  assured  to  carry  on 
the  manufacturing  process  of  boiling  varnish, 
and  that  after  the  waiver  certain  stock  in  the 
oil  store-room  was  destroyed  by  fire.  Pleas,  that 
an  alteration  was  made  in  the  oil  store-room,  by 
which  alteration  the  risk  of  fire  to  the  room  and 
stock-in-trade  therein  was  increased,  and  that 
the  alteration  was  not  notified  to  the  society. 
And  that  the  assured  carried  on  in  the  oil  store- 
room No.  7  the  hazardous  trade  of  a  varnish 
maker,  whereby  the  risk  of  fire  to  the  room  and 
stock-in-trade  was  increased,  and  that  the  in- 
crease of  risk  was  not  notified  to  the  society. 
With  respect  to  the  first  issue,  the  judge  directed 
the  jury  to  consider  whether  the  alteration  in- 
creased the  risk  of  fire  in  the  room  No.  7  : — Held, 
a  misdirection,  the  question  being,  whether  the 
use  of  the  boilers,  in  the  ordinary  way  as  boilers, 
and  not  for  boiling  varnish,  would  have  increased 
the  risk.  Barrett  v.  Jermy,  3  Ex.  635  ;  18  L.  J., 
Ex.  216. 

Lnorease  of  Eiak.] — ^A  party  effected  a  policy 
in  which  the  subject-matter  was  thus  described  : 
"  on  a  range  of  buildings  of  three  storey,"  cur- 
riers* shops,  &c.,  "  part  of  lower  storey  of  the 
building  being  used  as  a  stable,  coach-house,  and 
boiler-house ;  no  steam-engine  employed  on  the 
premises,  the  steam  from  the  boiler  being  used 
for  heating  water  and  warming  the  shops. 
N.  B.,  the  process  of  melting  tallow  by  steam  in 
the  boiler-house,  and  also  the  use  of  two  pipe- 
stoves  in  the  building,  are  allowed ;  but  it  is 
warrant^  that  no  oil  be  boiled,  nor  any  process 
of  japanning  leather,  be  carried  on  therein,  nor 
in  any  building  adjoining  thereto."  The  de- 
scription of  insurance  was  fourfold — common, 
hazardous,  doubly  hazardous,  and  special  risks ; 
and  the  policy  stated  that,  when  special  risks 
are  proposed,  the  most  particular  specification  of 
the  property,  and  all  circumstances  attending 
the  same,  will  be  required,  but  all  which  special 
risks  must  be  particularized  in  the  policy,  to 
render  the  same  valid  or  in  force.  One  of  the 
conditions  indorsed  on  the  policy  was,  that  "  if 
after  the  assurance  shall  have  been  effected,  the 
risk  shall  be  increased  by  any  alteration  of  cir- 
cumstances, and  the  particulars  of  the  same  shall 
not  be  indorsed  on  the  policy,  by  the  secretary 
or  some  other  agent  of  the  company,  and  a  pro- 
portionate higher  premium  paid,  if  required, 
such  insurance  shall  be  of  no  force.".  The  in- 
surance in  question  was  a  special  risk.  After 
the  policy  was  effected,  the  insured,  without 
notice,  erected  in  the  stable  the  machinery  of  a 
steam-engine,  which  was  supplied  with  steam  by 
the  boiler  mentioned  in  the  policy.  By  the 
terms  of  the  policy,  mills,  and  manufactories 
having  mill,  steam,  or  engine  work,  were  special 
risks.  No  notice  of  the  erection  or  use  of  the 
steam-engine  was  given  to  the  company.  The 
premises  were  afterwards  destroyed  by  accidental 
fire,  not  attributable  to  the  erection  or  use  of  the 
steam-engine.  At  the  trial,  it  was  agreed  that 
the  jury  should  find,  and  the  jury  did  find,  that 
the  risk  of  fire,  or  damage  thereby,  was  not  in- 
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creased  by  the  erection  or  use  of  the  steam- 
engine,  nor  by  the  alterations  in  the  insured 
premises : — Held,  that  the  policy  was  not  avoided 
by  the  introduction  of  the  steam-engine,  and  the 
use  of  the  steam  generated  in  the  boiler  to  work 
it.  Stokejf  y.  Cox,  I  H.  &  N.  533 ;  26  L.  J.,  Ex. 
113  ;  3  Jur.,  N.  S.  45— Bx.  Ch. 


V.    EXTENT   OF  PROTECTION. 

Burning  by  Mob.] — The  burning  of  a  house 
by  a  mob  is  not  within  a  proviso  of  a  policy 
which  provides  that  the  insurers  shall  not  be 
liable  in  case  the  same  be  burnt  by  reason  of  any 
invasion,  foreign  enemies,  or  any  military  or 
usurped  power.  Drinkwater  v.  London  Assur- 
ance Ooffipany,  2  Wils.  363. 

What  iM  Beiultiiig  Bamage.]— A  policy  con- 
tained a  recital,  that  it  was  agre^  that  plate-glass 
in  which  the  insurer  was  interested  should  be 
insured  "  from  loss  or  damage  originating  from 
any  cause  whatsoever,  except  fire,  breakage 
daring  removal,  alteration  or  repair  of  premises, 
....  none  of  the  glass  being  horizontally 
placed  or  moveable,"  and  then  insured  the  owner 
from  all  damage  or  loss  ^*  from  any  cause  what- 
ever, except  only  as  above  specified,  according 
to  the  exact  tenor"  of  the  printed  conditions 
indorsed  on  the  policy.  A  fire  broke  out  on  pre- 
mises adjoining  the  shop  of  the  insured,  who 
thereupon  opened  the  shop  door,  and  admitted 
neighbours  to  save  his  property  ;  during  the  re- 
moval the  mob,  which  had  been  attract^  by  the 
fire,  broke  down  the  shutters  and  destroyed  the 
glass,  for  the  purpose  of  plunder  : — Held,  that 
the  damage  to  the  glass  did  not  originate  from 
fire,  or  from  breakage  during  removal,  within 
the  meaning  of  the  exception  in  the  policy. 
Marsden  v.  City  and  County  Inswra?we  Company, 
1  L.  R.,  C.  P.  232  ;  36  L.  J.,  C.  P.  60 ;  12  Jur., 
N.  S.  76  ;  13  L.  T.  466  ;  14  W.  R.  106  ;  1  H.  & 
R.  53. 

Distant  Ezploiion.] — By  a  policy  premises 
were  insured  against  loss  or  damage  by  nre.  An 
explosion  of  gunpowder,  at  the  distance  of  half 
a  mile  from  the  premises,  caused  them  to  be  so 
shaken  that  the  windows  were  broken  and  other 
damage  was  sustained  : — Held,  that  the  loss  was 
not  a  damage  by  fire  within  the  policy.  Everett 
v.  London  Assurance,  19  C.  B.,  N.  S.  126  ;  34 
L.  J.,  C.  P.  299  ;  11  Jur.,  N.  S.  546  ;  13  W.  R. 
862. 

Bzplosion  by  Oai.] — A  policy  contained  the 
following  exception  : — "  Neither  will  the  com- 
pany be  responsible  for  loss  or  damage  by  explo- 
sion, except  for  such  loss  or  damage  as  shall 
arise  from  explosion  by  gas."  In  the  premises 
of  the  assured,  who  carried  on  the  business  of 
extracting  oil  from  shoddy,  an  inflammable  and 
explosive  vapour  evolved  in  course  of  the  pro- 
cess escaped  and  caught  fire,  setting  fire  to  other 
things  ;  it  afterwards  exploded  and  caused  a 
further  fire,  besides  doing  damage  by  the  explo- 
sion :— Held,  first,  that  the  wonl  "  gas  "  in  the 
policy  meant  ordinary  illuminating  coal.  Stati- 
ley  V.  Western  InsMrance  Company,  3  L.  R.,  Ex. 
71  ;  37  L.  J.,  Ex.  71 ;  17  L.  T.  513  ;  16  W.  R. 
369. 

Held,  secondly,  that  the  exemption  of  liability 


for  loss  by  explosion  was  not  limited  to  cases 
where  the  fire  was  originated  by  the  explosion, 
but  included  cases  where  the  explosion  occurred 
in  the  course  of  a  fire  ;  and  that  it  exempted  the 
company  in  respect  both  of  the  damage  from 
the  explosion  itself  and  of  the  damage  done 
by  the  further  fire  caused  by  the  explosion. 
Ih, 

Damage  by  Heat.] — A  policy  was  effected 
against  loss  or  damage  by  fire,  on  the  stock  of  a 
sugar-house,  the  different  storeys  of  which  were 
heated  by  a  chimney  running  up  to  the  top. 
The  insured  negligently  lighted  the  fire  without 
opening  the  register  at  the  top,  by  which  means 
the  heat  was  increased  to  such  a  degree  as  to 
spoil  the  sugar,  but  no  ignition  was  produced  : — 
Held,  that  this  was  not  a  loss  within  the  policy. 
Austin  V.  Drew,  2  Marsh.  130;  6  Taunt.  436 ;  4 
Camp.  360  ;  Holt,  126. 

Steamer  "Lying  in  Book."]— A  time  policy 
against  fire  was  effected  on  a  steamship.  The 
policy  described  it  as  then  "lying  in  the  Victoria 
Docks,"  but  gave  it  "  liberty  to  go  into  dry  dock, 
and  light  the  boiler  fires  once  or  twice  during- 
the  currency  of  this  policy."  The  only  dry  dock 
into  which  the  ship  could  go  was  Lungley% 
Dock,  at  some  distance  up  the  river.  To  go 
there  it  was  necessary  to  remove  the  paddle* 
wheels ;  they  were  removed  in  the  Victoria 
Docks,  and  the  ship  was  then  towed  up  to  Lung- 
ley's  Dock.  The  necessary  repairs  there  having- 
been  completed,  the  ship  was  brought  out  and 
moored  in  the  river,  preparatory  to  replacing- 
the  paddle-wheels.  This  operation  could  have 
been  perfectly  performed  in  the  Victoria  Docks, 
but  it  was  found  that  in  such  case  it  was  cus- 
tomary, as  the  more  economical  course,  to  replace 
the  paddle-wheels  while  the  ship  lay  in  the  river.  • 
Before  the  wheels  had  been  replaced  the  ship 
was  burnt : — Held,  that  the  policy  covered  the 
ship  while  in  the  Victoria  Dodks,  and  while 
passing  from  them  to  the  dry  dock,  and  while 
directly  retnmijig  from  the  dry  dock  to  th& 
Victoria  Docks ;  but  did  not  cover  the  vessel 
while  moored  in  the  river  for  a  collateral  pur- 
pose. Pearson  v.  CoTumcrcial  Union  Assurance 
Company,  1  App.  Cas.  498  ;  45  L.  J.,  P.  C.  761  ;. 
35  L.  T.  446  ;  24  W.  R.  951. 

A  policy  against  loss  by  firc  described  a  steam* 
boat  as  "now  lying  in  Tait's  Dock,  Montreal, 
and  intended  to  navigate  the  St.  Lawrence  and 
lakes  from  Hamilton  to  Quebec  principally  as  a 
freight-boat,  and  to  be  laid  up  in  winter  in  a 
place  approved  by  the  insurers,  who  will  not  be 
liable  for  explosion  either  by  steam  or  gun- 
powder." The  steamboat  never  left  Tait's  Dock, 
and  was  burnt  there  : — Held,  that  the  words  in 
the  policy  implied  no  agreement  to  navigate  the 
steamboat  as  described  in  the  policy,  and  that 
consequently  the  insurers  were  liable,  though 
the  steamboat  never  left  the  dock.  Orant  v. 
.^na  Insurance  Company,  8  Jur.,  N.  S.  705  ;  6 
L.  T.  735 ;  10  W.  R.  772 ;  16  Moore,  P.  C.  C. 
616. 

Duration.]— A  policy,  dated  the  14th  of  Feb- 
ruary, 1868,  and  headed  **six  months  ;  premium 
to  August  14th,  1868,  225  dollars,"  and  reciting- 
that  the  assured  had  paid  225  dollars  and  had 
agreed  to  pay  the  sum  of  225  dollars  during  the 
continuance  of  the  policy,  was  expressed  to  be 
in  force  "from  the  14th  of  February  till  the 
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14th  ol  August,  and  for  so  long  after  as  the 
assured  should  pa^  the  above  premium  at  the 
time  above  mentioned  :" — Held,  that  whether 
the  14th  of  February  was  covered  or  not,  the 
whole  of  the  14th  of  August  was  covered  by  the 
policy  ;  and  that  the  assured  was  entitled  to  re- 
cover in  respect  of  damage  done  to  the  property 
insured  by  a  fire  which  occurred  at  11.30  p.m. 
on  the  14th  of  August,  although  he  had  not  paid 
premium  on  that  day.  Isaacs  v.  Boyal  Inmr- 
HHce  Company,  5  L.  R.,  Ex.  296  ;  39  L.  J.,  Ex. 
189  ;  22  L.  T.  681 ;  18  W.  R.  982. 


VI.    ASSIGNMENT  OF  PROPERTY 
INSURED. 

Sight  to  lofTiraiLoe  Honeys.!— A  purchaser 
of  property  insured  against  fire  does  not,  by  the 
mere  £ftet  of  purchase,  acquire  a  right  to  the  in- 
surance moneys.  Poole  v.  Adams,  33  L.  J.,  Ch. 
639  ;  10  L.  T.  287  ;  12  W.  R.  688. 


Compulfory  Purchase  of  Premiees  before 


Conveyanoe.] — ^A  party  insured  his  premises  in 
an  office  by  a  policy  which  provider!  that  the 
capital  should  be  liable  to  pay  to  the  assured  any 
loss  or  damage  by  fire  to  the  buildings  not  ex- 
ceeding 1,600/.  The  premises  were  i^terwards 
required  by  the  Metropolitan  Board  of  Works 
under  their  compulsory  powers,  in  order  ^that 
they  might  be  pulled  down  for  the  improvement 
of  a  str^t,  and  the  amount  of  purchase-money 
payable  to  the  assured  was  assessed  by  arbitra- 
tion, according  to  the  Lands  Clauses  Act.  After 
the  board  had  accepted  the  title  of  the  assured, 
but  before  he  had  executed  a  conveyance,  the 
premises  were  destroyed  by  fire  : — ^eld,  that  the 
insurance  office  was  liable  to  pay  the  assured 
1,5002.,  the  full  value  of  the  buildings  at  the  time 
of  the  fire,  and  not  merely  the  damage  done  to 
the  buildings  considered  as  old  materSds,  for  the 
dealings  between  the  board  and  the  assured  did 
not  affect  the  contract.  CoUingridge  v.  Royal 
Exchange  Assurance  Corporation,  3  Q.  B.  D. 
173 ;  47  L.  J.,  Q.  B.  82  ;  37  L.  T.  525  ;  26  W.  R. 
112.  • 


InBiirance  by  Vendor — Fire  after  Contract 


]>iit  before  Completion.] — ^A  house  insured  by  the 
vendor  was  after  the  date  of  the  contract  for 
sale,  but  before  completion,  partly  burnt  down, 
and  the  vendor  received  the  insurance  moneys. 
There  was  no  provision  in  the  contract  as  to  in- 
surance : — Held  (per  Brett,  L.  J.,  and  Cotton, 
L.  J.,  dissentiente  James,  L.  J.),  that  the  pur- 
chaser as  against  the  vendor  could  not  recover 
the  insurance  moneys  either  as  an  abatement  of 
Ills  purchase-money  or  for  the  reinstatement  of 
the  premises.  Bayner  v.  Preston,  18  Ch.  D.  1 ; 
60  L.  J.,  Ch.  472  ;  44  L.  T.  787  ;  29  W.  R.  546  ; 
45  J.  P.  829— C.  A. 

Semble,  in  such  a  case  the  insurance  company 
can  compel  the  vendor  to  refund  the  money  they 
have  paid  if  he  receives  the.whole  of  his  purchase- 
money  on  the  ground  that  the  contract  of  fire  in- 
surance is  merely  a  contract  of  indemnity.    lb. 

A  vendor  contracted  with  a  purchaser  for  the 
.sale  of  a  house  which  had  been  insured  by  the 
vendor  with  the  plaintiffs,  an  insurance  com- 
ipany,  against  fire.  The  contract  contained  no 
reference  to  the  insurance.  After  the  date  of  the 
•contract,  but  before  the  date  fixed  for  comple- 
tion, the  house  waa  damaged  by  fire,  and  the 


vendor  received  the  insurance  money  from  the 
plaintiffs  : — Held,  in  an  action  by  the  plaintifEs 
against  the  vendor,  that  they  were  entitfed  to  re- 
cover back  the  insurance  money  from  the  vendor, 
either  for  their  own  benefit  or  as  trustees  for  the 
purchaser.  Castellainy,  Preston,  11  Q.  B.  D. 
380  ;  52  L.  J.,  Q.  B.  366  ;  49  L,  T.  29  ;  31  W.  R. 
559— C.  A. 

On  payment  of  the  moneys  secured  by  a  policy 
of  fire  insurance,  the  insurers' are  entitled  to  en- 
force all  the  remedies,  whether  in  contract  or  in 
tort,  which  the  insured  has  against  third  parties, 
whereby  the  insured  can  compel  such  third  par- 
ties to  make  good  the  loss  insured  against.    lb. 

Passing  of  Property.]— A  policy  expressed  the 
insurance  to  be  on  '<  merchandize  the  assured*B 
own,  in  trust,  or  on  commission  for  which  they 
are  responsible  "  in  or  on  certain  specified  ware- 
houses, vaults,  cellars,  wharves,  yards,  or  quays. 
Whilst  the  policy  was  in  force  certain  chests  of 
tea,  on  a  wharf  included  in  the  policy,  were  de- 
stroyed by  fire.  These  teas  had  been  deposited 
in  bond  by  the  importer  with  the  whaifinger  ; 
the  assure!  had  purchased  them  from  the  im- 
porter, and  the  warrants  had  been  indorsed  in 
blank  by  him  to  the  assured.  Before  the  fire 
occurred  the  assured  had  resold  the  teas  in  speci- 
fied chests  to  customers,  and  had  been  paid  for 
them ;  they  held,  however,  the  warrants  on  be- 
half of  the  customers,  but  merely  for  the  conve- 
nience of  paying,  if  required,  the  charges  neces- 
sary for  clearing  the  teas  payable  by  such  cus- 
tomers : — Held,  that  the  policy  appUed  only  to 
goods  belonging  to  the  assured,  or  for  which  they 
were  responsible,  and  the  property  in  the  teas 
having,  at  the  time  of  the  fire,  passed  to  the  pur- 
chasers, they  were  then  at  the  purchasers'  risk, 
and  were  consequently  not  covered  by  the  policy. 
North  British  aitd  Mercantile  Insurance  Coni' 
pany  v.  Moffatt,  7  L.  R.,  C.  P.  25  ;  41  L.  J., 
C.  P.  1 ;  25  L.  T.  662  ;  20  W.  R.  114. 

Bilk  of  Purchaser.] — Sugar  refiners  in  the 

city  of  London  were  in  the  habit  of  making 
sales  by  sample,  each  sale  consisting  of  one  or 
more  fillings  or  batches  of  boiled  sugar.  Upon  a 
sale  being  effected,  a  sale-note  was  delivered  1x) 
the  purchaser  which  contained  the  price  of  the 
filling  per  cwt.,  and  the  followmg  words : 
"  Prompt  one  monlii.  Stored  goods  at  sellers' 
risk  for  two  months.'*  Each  filling  comprised  a 
number  of  specified  titlers,  or  loaves  of  sugar  of  a 
varying  weight,  and  it  was  the  custom  to  pay  for 
the  sugar  on  the  Saturday  (called  *^  the  prompt  ") 
after  the  expiration  of  one  calendar  month  from 
the  day  of  sale,  but  the  whole  or  portion  of  the 
sugar  often  remained  in  the  warehouse  of  the  re- 
finers after  the  time  for  payment  when  it  suited 
the  convenience  of  the  customer  to  delay  the 
delivery,  the  customer  paying  on  the  prompt  an 
approximate  suip  to  the  piice,  which  was  only 
finally  ascertained  and  settled  when  the  sugar 
was  weighed  on  delivery.  A  sugar  broker  pur- 
chased four  fillings  or  batches  of  sugar  from  the 
sugar  refiners  in  the  manner  above  stated,  and 
paid  an  approximate  sum  to  the  value.  Part  of 
the  sugar  was  removed  by  the  broker  ;  but  after 
the  expiration  of  two  mouths  from  the  sale  a  fire 
occurred  on  the  premises  of  the  sellers,  destroying 
the  remainder  which  had  never  been  weighed. 
They,  without  any  agreement  with  the  buyers, 
had  effected  floating  policies  upon  all  stock  in 
their  warehouse,  miUsing  no  distinction  betweeu 
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goods  sold  and  goods  unsold ;  but  the  amount 
which  they  received  from,  the  insurance  office 
was  not  sufficient  to  cover  the  loss  which  they 
actually  sustained,  exclusive  of  the  purchaser's 
goods  : — Held,  first,  that  the  loss  by  the  destruc- 
tion of  the  undelivered  sugar  must  fall  on  the 
purchaser — by  Cockbum,  C.  J.,  on  the  ground 
that  the  property  had  passed  to  him  ;  by  Black- 
bum,  J.  Lush,  J.,  and  Quain,  J.,  on  the  ground 
that  whether  this  was  the  case  or  not,  the  sugar, 
after  the  lapse  of  two  months^  was,  by  the  terms 
of  the  contract  of  sale,  at  the  risk  of  the  pur- 
chaser. Martineau  v.  Kitching,  7  L.  R.,  Q.  B. 
436  ;  41  L.  J.,  Q.  B.  227 ;  26  L.  T.  836  ;  29 
W.  R.  769. 

Held,  secondly,  that  the  purchaser  was  not 
entitled  to  the  benefit  (by  way  of  set-off  or 
otherwise)  of  any  part  of  the  insurance  money 
received  by  the  sellers.    lb. 

Settled  Estate — Payment  of  Premiiims  out  of 
Eents.l — During  the  infancy  of  a  tenant  in  tail 
of  freenold  estates  devised  in  strict  settlement, 

{>art  of  which  consisted  of  a  corn-mill  let  on 
case,  the  rents  were  received  by  his  mother  on 
his  behalf,  and  she  thereout  paid  the  premiums 
necessary  for  keeping  up  a  policy  which  had 
been  effected  in  her  name  for  insuring  the  mill 
against  fire.  The  will  contained  no  provision 
for  fire  insurance.  The  mill  having  been  burnt 
down,  and  it  not  being  considered  for  the  benefit 
of  any  person  interested  in  the  settled  estates 
that  it  should  be  rebuilt : — Held,  that  the  in- 
surance moneys  belonged  to  the  infant  tenant  in 
tail  as  his  personal  estate,  and  were  not  to  be 
treated  as  real  estate  for  the  benefit  of  all  per- 
sons interested  in  the  settled  estates.  Trar- 
mcker  v.  Bretnall,  23  Ch.  D.  188 ;  31  W.  R. 
620. 

By  an  order  of  the  Court  of  Chancery  the  re- 
ceiver of  real  estates  was  directed  to  pay  fire  in- 
surances on  them.  By  a  subsequent  decree  it 
was  declared  that  H.  was  tenant  in  tail  in  pos- 
session of  the  real  estates,  and  the  receiver  w^as 
directed  to  pay  the  balance  to  the  account  of  H. 
A  fire  having  taken  place  : — Held,  that  H.  was 
entitled  to  the  insurance  money.  Seymour  v. 
Vernon,  21  L.  J.,  Ch.  433  ;  16  Jur.  189. 

On  Bankmptey.] — Covenant  in  a  lease  to  in- 
sure in  the  name  of  the  lessor,  all  the  premises 
and  all  buildings  which,  during  the  term,  might 
be  erected  thereon.  The  lessee  mortgaged  the 
premises  for  500Z.,  and  in  the  deed  was  contained 
a  power  for  the  mortgagees  to  insure  in  a  sum 
not  exceeding  600^.,  and  out  of  any  moneys  to 
be  received  by  virtue  of  such  insurance,  or  from 
the  sale  of  the  premises  under  their  power  of 
sale,  to  recoup  themselves  principal,  interest  and 
costs,  and  pay  the  surplus  over  to  the  lessee. 
The  lessee  insured  the  premises  under  the  cove- 
nant in  the  lease  for  l,000j.,  and  the  mortgagees 
insured  for  500Z.  in  different  offices.  The  lessee 
further  insured  in  his  own  name  in  the  Phoenix 
for  950?.,  apportioning  the  amount  in  different 
sums  amongst  the  stock,  utensils,  trade  fixtures, 
fittings,  household  goods,  furniture,  musical 
instruments,  &c.,  upon  the  premises,  and  a  club 
or  concert  room  erected  thereon  by  the  lessee. 
A  fire  occurred,  whereby  the  whole  of  the  pre- 
mises was  burned  down,  and  all  the  property 
therein  lost.  The  company  having  paid  350Z.  in 
respect  of  the  insurances  upon  the  stock,  furni- 
ture, effects,  &c.,  upon  the  premises  at  the  time 


of  the  fire : — Held,  that  upon  the  subsequent 
bankruptcy  of  the  lessee,  the  remainder  of  the 
moneys  payable  by  the  Phoenix  passed  to  the 
assignees.  Len&y,  Ex  parte,  Barker^  In  re,  10 
L.  T.  697. 

Insoranoe  by  both  Landlord  and  Tenant — 
Option  of  Purehaee.] — Under  the  terms  of  a 
lease  the  tenant  was  bound  to  insure  against  fire, 
and  had  an  option  of  purchasing  the  property. 
He  insured  in  a  sufficient  sum.  The  premises 
were  damaged  by  fire,  and  it  then  appeared  that 
the  landlord  had  a  policy  on  the  premises  in 
another  office,  of  whicn  the  tenant  had  no  notice. 
The  two  offices  apportioned  the  amount  of  loss 
between  the  two  policies,  and  the  landlord  re- 
ceived what  was  thus  payable  under  the  policy 
effected  by  him.  The  tenant  shortly  after  the 
fire  gave  notice  to  exercise  his  option  of  purchase, 
and  proposed  that  the  insurance  moneys  under 
both  poucies  should  go  in  part  payment  of  the 
purchase-money.  The  landlord  claimed  to  retain 
for  his  own  benefit  the  money  received  under 
the  policy  effected  by  him,  and  insisted  on  the 
money  under  liie  other  policy  being  applied  in 
reinstating  the  premises,  and  on  the  tenant  de- 
clining to  do  this  brought  ejectment  against  him : 
— Held,  that  the  landlord  was  not  entitled  to 
retain  for  his  own  benefit  the  moneys  received 
under  the  policy  effected  by  him,  nor  to  insist 
on  the  moneys  being  applied  in  reinstating  the 
property  after  the  tenant  had  exercised  his 
option  of  purchase.  Reynard  v.  Arnold,  10 
L.  R.,  Ch.  386  ;  23  W.  R.  804. 

Under  the  terms  of  a  lease  the  landlord  cove- 
nanted to  insure,  and  the  tenant  had  the  option 
to  purchase  for  a  fixed  sum.  Before  the  time 
for  exercising  the  option,  the  buildings  demised 
were  burnt,  and  the  landlord  received  the  insur- 
ance money.  The  tenant  then  exercised  his 
option  to  purchase,  and  claimed  the  insurance 
money  as  part  of  his  purchase: — Held,  that, 
under  the  circumstanoes,  the  tenant  had  no  claim 
to  the  insurance  money.  J3dwards  v.  West,  7  Ch. 
D.  858  J  47  L.  J.,  Ch.  463 ;  38  L.  T.  481 ;  26 
W.  R.  507. 


VII.    ASSIGNMENT  OF  POLICY. 

Bight  of  Assignees.] — ^Where  a  fire  policy  has 
been  assigned,  the  insurers,  in  the  absence  of  an 
express  contract  to  do  so,  are  not  bound,  upon 
the  application  of  the  assignee,  to  pay  him  upon 
the  policy.  London  Investment  Company  v. 
Montefiore,  9  L.  T.  688. 

In  Case  of  Bankniptoy.] — ^The  defendants 
assigned  machinery  by  a  bill  of  sale  to  secure 
a  sum  of  money  advanced  by  the  plaintiff.  The 
deed  contained  a  covenant  to  insure,  but  no  pro- 
vision for  the  application  of  the  policy  moneys 
in  case  of  fire,  in  liquidation  of  the  mortgage 
debt.  The  machinery  was  burnt,  and  the  drfen.- 
dants  became  bankrupts : — Held,  that  the  plain- 
tiff had  no  claim  to  the  benefit  of  the  policy  as- 
against  them.  Lees  v.  WJiiteley,  2  L.  R.,  Eq. 
143  ;  35  L.  J.,  Ch.  412  ;  14  L.  T.  472  ;  14  W.  R. 
534. 

After  the  fire  the  defendants  executed  an  as-> 
signment  of  their  property  to  their  creditors,  but 
the  deed  was  destroyed  before  any  of  the  creditors 
signed  it.    The  plaintiff,  with  the  knowledge  of  • 
the  deed,  gave  the  insurance  office  notice  of  his 


621 


INSURA.NCE    (FIRE)— Rebuilding  Premises. 


622 


claim  to  the  policy  : — Held,  that  the  deed  of  as- 
signment was  an  act  of  bankmptcy,  and  that  the 
policy  being  in  the  order  and  disposition  of  the 
bankrupts  at  the  time  of  the  notice  to  the  insur- 
ance oface,  the  plaintiff,  on  this  ground  also,  had 
no  claim  to  the  proceeds  of  the  policy  as  against 
the  assignees.    lb, 

A  letter  was  written  by  a  ti-ader,  before  his 
bankruptcy,  to  the  agent  of  an  insurance  com- 
pany, authorizing  him  to  retain  out  of  the  pro- 
ceeds of  a  fire  policy  the  amount  of  the  account 
due  by  the  tr^er  to  a  particular  creditor ;  the 
letter  was  not  acted  upon,  and  the  policy  re- 
mained in  possession  of  the  trader  up  to  the 
time  of  his  bankruptcy,  when  the  policy  came 
to  the  hands  of  the  assignees,  to  whom  the  com- 
pany paid  the  full  amount : — Held,  that  the 
letter  did  not  operate  as  an  assignment  pro  tanto 
of  the  policy,  nor  create,  in  favour  of  the  par- 
ticular creditor,  any  charge  or  lien  upon  the 
proceeds  ;  although  the  company  had  notice  of 
the  letter  before  they  paid  the  money  to  the 
assignees.    Foster,  In  re,  7  Ir.  B.,  Eq.  294. 


yill.    REBUILDING  PREMISES. 

Effoet  of  Statute.]— The  14  Geo.  3,  c.  78,  s.  88, 
is  of  universal  and  not  of  locally-circumscribed 
application,  but  only  applies  to  insurance  moneys 
upon  houses  and  buildings.  Oorley,  Ex  parte, 
Barker,  In  re,  4  De  G.,  J.  &  S.  477 ;  34  L.  J., 
Bk.  1 ;  10  Jur.,  N.  S.  1085  ;  11  L.  T.  319 ;  13  W.  R. 
60. 

Moneys  paid  in  respect  of  insurance  of  trade 
fixtures  are  not  within  its  application.    Ih, 

Option  to  Beinstate.  ] — An  insurance  company, 
by  the  terms  of  its  policies,  had  the  option,  in 
case  of  fire,  of  reinstating  or  paying  the  money 
to  the  assured.  A  fire  having  occurred  and  a 
claim  having  been  made,  the  company  exercised 
its  option  and  paid  the  money.  Although  there 
would  be  BO  implied  promise  on  the  part  of  the 
assured  to  lay  out  the  money  in  reinstating,  as 
being  without  consideration,  and,  therefore,  a 
mere  nudum  pactum  ;  secus,  where  he  has  made 
an  express  promise,  although  only  by  parol. 
Queen  Intwance  Company  v.  Vey,  16  L.  T.  239. 

Applioation  for.] — In  order  to  entitle  an 
owner  to  the  benefit  of  14  Geo.  3,  c.  78,  s.  83,  he 
must  make  a  distinct  request  to  the  insurance 
office  to  apply  the  policy  money  in  rebuilding 
before  they  have  settled  with  the  tenant  insuring; 
and  in  no  case  is  the  owner  entitled  to  rebuild 
himself  and  claim  the  policy  money.  Simpson 
V.  Scottish  Union  Insurance  Company,  1  H.  &  M. 
618  ;  32  L.  J.,  Ch.  329  ;  9  Jur.,  N.  S.  711. 

Where  a  policy  makes  the  assets  of  a  company 
liable,  excluding  personal  liability.  Semble, 
that  this  does  not  give  jurisdiction  to  a  court  of 
equity  to  Interfere  in  the  first  instance  to  enforce 
the  above  provision,  and  that  the  proper  course 
is  first  to  apply  for  a  mandamus,    lb. 

Payment  of  Sent  ponding.] — ^A  tenant  has  no 
equity  to  compel  his  landlord  to  expend  money 
received  from  an  insurance  office,  on  the  demised 
premises  being  burnt  down,  in  rebuilding  the 
premises,  or  to  restrain  the  landlord  from  suing 
for  the  rent  until  the  premises  are  rebuilt.  Leeds 
V.  Clieetham,  1  Sim.  146. 

Action  for  use  and  occupation  of  a  messuage  J 


and  lands.  An  equitable  plea,  that  before  the 
commencement  of  such  use  and  occupation  the 
defendant  had  become  tenant  of  the  premises  to 
the  plaintiff  and  of  certain  buildings  thereon ; 
that  by  reason  thereof  he  had  agreed  to  pay 
them  a  larger  rent  than  he  would  otherwise  have 
done ;  that  the  buildings  during  the  tenancy, 
and  before  destruction  by  fire,  had  been  insured 
by  the  plaintiff  against  fire,  and  that  by  the 
terms  of  the  insurance  it  was  stipulated  that  in 
case  of  damage  by  fire  the  insurance  office  might 
either  pay  to  the  insured  the  amount  of  damage, 
or  might  restore  the  buildings  ,*  that  the  build- 
ings were  afterwards,  while  insurud,  accidentally 
destroyed  by  fire,  whereby  the  value  of  the 
premises  to  the  defendant  was  much  lessened ; 
that  but  for  the  insurance  he  would  have  insured 
the  buildings,  and  that  by  reason  of  the  in- 
surance, and  on  the  faith  that  the  buildings,  if 
damaged  by  fire,  would  be  restored,  he  was 
induced  not  further  to  insure  them  ;  that  the 
plaintiff  received  from  the  insurance  office  the 
amount  of  damage,  but  did  not  restore  the 
buildings,  though  the  money  so  received  was 
sufficient  for  that  purpose,  and  although  re- 
quested by  the  defendant  so  to  do,  and  that  by 
reason  thereof  the  value  of  his  use  and  occupa- 
tion was  deteriorated  and  reduced  to  the  sum 
paid  into  court-^is  a  bad  plea,  as  not  shewing 
matter  which  would  have  entitled  the  defendant, 
to  relief  in  equity  against  the  action.  Lofft 
V.  Dennis,  1  El.  &  El.  474  ;  28  L.  J.,  Q.  B.  168  ; 
5  Jur.,  N.  S.  727. 

Sofflcienoy  of  Bebnllding.] — ^A  company,  who 
insured  a  house  from  fire  with  an  option  to  re- 
instate it  in  the  event  of  a  fire,  having  elected  to 
reinstate  it,  employed  a  builder  to  reinstate  it, 
who  used  the  old  walls  so  far  as  they  remained  ; 
and  when  he  had  finished  all  but  a  little  of  the 
painting,  gave  one  of  the  insured  a  small  sum  of 
money  to  complete  it  and  got  him  to  sign  a 
certificate  that  the  work  was  complete,  and 
received  payment  from  the  company.  The  old 
walls  not  bearing  the  weight  of  the  new  work, 
bulged.  The  assured  sued  the  company  for  not 
duly  reinstating  the  house,  and  the  company 
defended  the  action  without  the  defendant's 
authority,  and  the  assured  recovered  damages. 
The  company  then  sued  the  builder  on  his  con- 
tract (the  breach  being  an  insufficient  and 
imperfect  reinstating),  and  also  for  fraudulent 
representation,  and  for  the  costs.  The  judge  told 
the  jury  that  the  defendant  was  only  bound  to 
put  the  building  as  nearly  as  possible  in  the 
same  state  as  before  the  fire ;  and  they  found 
that  he  had  done  so,  and  that  the  building  was 
not  less  secure  than  before.  At  the  close  of  the 
case  the  company  relied  on  the  omission  of  the 
painting,  but  the  jury  found  that  the  value  was 
nominal,  and  that  in  getting  the  certificate  there 
was  no  fraud.  The  verdict  was  entered  for  the 
defenduit,  the  judge  telling  the  jury  that  in  the 
absence  of  any  express  authority  to  defend  the 
former  action,  the  company  could  not  recover 
costs : — Held,  that  the  direction  was  right,  and 
that  the  company  was  not  entitled  to  a  verdict, 
even  for  nominal  damages.  Times  Fire  Assur- 
ance Company  v.  Hawhe,  28  L.  J.,  Ex.  317 ;  at 
nisi  prius,  1  F.  &  F.  406. 

Impossibility  of.] — A  company  executed  a 
policy  insuring  premises  against  fire,  reserving 
to  themselves  the  right  of  reinstatement  in  pre- 
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f  erenoe  to  the  payment  of  claims.  The  premises 
were  damaged  by  fire,  and  the  company  elected 
to  reinstate  them,  but  did  not  do  so.  To  an 
action  for  not  paying,  compensating,  or  rein^ 
stating,  the  company  pleaded  that  they  elected 
to  reinstate,  and  were  proceeding  to  do  so,  when 
the  commissioners  of  sewers  canned  the  premises 
to  be  taken  down,  as  being  a  structure  in  a 
dangerous  condition,  and  that  such  dangerous 
condition  was  not  caused  by  the  damage  from 
the  fire ; — ^Held,  that  the  plea  was  bad,  inas- 
much as  the  contract  to  reinstate  (which  became 
the  one  contract  under  the  policy,  after  election 
made)  being  lawful  at  ana  ever  since  the  time 
of  contracting,  the  impossibility  of  its  per- 
formance was  no  defence,  and  the  company  was 
bound,  if  they  could  not  perform  it,  to  pay 
damages  for  not  doing  so.  Brown  v.  Royal 
I-Murance  Company,  1  Bl.  &  El.  853  ;  28  L.  J., 
Q.  B.  276  ;  5  Jur.,  N.  S.  1266. 

IX.    RIGHTS  OF  INSURERS. 

To  Benefit  of  Contraet  entered  into  by  Afsnred 
— Landlord  and  Tenant] — ^A  policy  of  fire  in- 
surance is  a  contract  of  indemnity,  and  upon 
payment  of  the  amount  of  loss  tibe  insurer  is 
entitled  to  be  put  into  the  place  of  the  assured ; 
and  if  at  a  subsequent  time  the  assured  receives 
compensation  from  other  sources  for  the  loss  sus- 
tained by  him,  the  insurer  is  entitled  to  recover 
from  the  assured  any  sum  which  he  may  have 
received  in  excess  of  the  loss  actually  sustained 
by  him.  North  Brituh  and  Mercantile  In- 
suranee  Company  v.  London^  Liverpool,  and 
Globe  Insurance  Company  (5  Ch.  D.  669)  com- 
mented upon  and  followed.  Darrell  v,  Tihintts, 
5  Q.  B.  D.  660  ;  60  L.  J.,  Q.  B.  33  ;  42  L.  T.  797  ; 
29  W.  R.  66  ;  44  J.  P.  696— C.  A. 

According  to  the  doctrine  of  subrogation,  as 
between  the  insurer  and  the  assured,  the  insurer 
is  entitled  to  the  advantage  of  evexy  right  of  the 
assured,  whether  such  right  consists  in  contract, 
fulfilled  or  unfulfilled,  or  in  remedy  for  tort 
capable  of  being  insisted  on  or  already  insisted 
on,  or  in  any  other  right,  whether  by  way  of  con- 
dition or  otherwise,  legal  or  equitable,  which 
can  be,  or  has  been  exercised,  or  has  accrued, 
and  whether  such  right  could  or  could  not  be  en- 
forced by  the  insurer  in  the  name  of  the  assured, 
by  the  exercise  or  acquiring  of  which  right  or 
condition  the  loss  against  which  the  assured  is 
insured,  can  be  or  has  been  diminished.  A  ven- 
dor contracted  with  a  purchaser  for  the  sale,  at  a 
specified  sum,  of  a  house,  which  had  been  insured 
by  the  vendor  with  an  insurance  company  against 
fire.  The  contract  contained  no  reference  to  the 
insurance.  After  the  date  of  the  contract,  but 
before  the  date  fixed  for  completion,  the  house 
was  damaged  by  fire,  and  the  vendor  received 
the  insurance  money  from  the  company.  The 
purchase  was  afterwards  completed,  and  the 
purchase-money  agreed  upon,  without  any  abate- 
ment on  account  of  the  damage  by  fire,  was  paid 
to  the  vendor : — Held,  in  an  action  by  the  com- 
pany against  the  vendor,  that  the  company  were 
entitled  to  recover  a  sum  equal  to  the  insurance 
money  from  the  vendor  for  their  own  benefit. 
Coittellain  v.  Prestm,  11  Q.  B.  D.  380 ;  52  L.  J., 
Q.  B.  366  ;  49  L.  T.  29  ;  31  W.  R.  657— C.  A. 
Reversing  8  Q.  B.  D.  613 ;  46  L.  T.  569 ;  30 
W.  R.  697. 

Contribntion  on  Losa.] — By  floating  policies  of 


insurance  effected  by  B.  &  Co.,  wharfingers,  they 
insured  against  loss  or  dami^  by  fire,  in  the 
sums  named,  grain  and  seed,  the  assured's  own 
or  on  commission,  for  which  they  were  respon- 
sible, subject  to  conditions  of  average,  and  to 
this  condition,  that  **  if  at  the  time  of  any  loss 
or  dfonage  by  fire  happeniiig  to  any  property 
hereby  insured,  there  be  any  other  subsisting  in- 
surance or  insurances,  whether  effected  by  the 
insured  or  by  any  other  person,  covering  the 
same  property,  the  company  shall  not  be  liable 
to  pay  or  contribute  more  than  its  rateable  pro- 
portion of  such  loss  or  damage."  While  these 
policies  were  subsisting  a  fire  destroyed  a  quantity 
of  grain  stored  with  B.  &  Co.,  part  of  which  be- 
longed to  R.  &  Co.,  who  had  also  effected  policies, 
called  merdiants*  policies,  on  the  gram  thus' 
destroyed,  including  also  grain  stored  elsewhere, 
which  policies  contained  the  like  conditions  as 
the  wharfingers'  policies.  B.  &  Co.  were  paid  in 
full  by  the  several  insurance  companies.  In  a 
suit  to  determine  the  liability  of  the  companies 
inter  se  : — ^Held,  that  the  grantors  of  the  mer- 
chants' policies  were  not  liable  to  contribute  to 
the  loss;  that  B.  &  Co.  were  primarily  liable, 
but  being  indemnified  by  the  grantors  of  the 
wharfingers'  policies,  the  latter  were  ultimately 
liable.  North  British  and  Mercantile  Intu  ranee 
Company  v.  London,  Liverpool,  and  Globe  In- 
surance  Company,  5  Ch.  D.  669 ;  46  L.  J.,  Ch. 
537 ;  36  L.  T.  629—0.  A. 

Held,  also,  that  the  condition  as  to  double  in- 
surance only  applied  to  cases  where  the  same 
property  was  the  subject-matter  of  insurance, 
and  where  the  interests  were  the  same.    lb. 

Action  by  Owner  for  Kegligence  against  Third 
Party.] — ^The  owner  of  a  building  insui'ed  it 
against  fire,  but  not  to  the  full  value.  The  build- 
ing was  burnt  by  what  waa  alleged  to  be  the 
negligence  of  the  servants  of  a  corporation  ;  and 
the  owner  brought  an  action  for  damages  against 
the  corporation  : — Held,  that  the  owner  under- 
taking to  sue  for  the  whole  amount  of  damage, 
would  be  allowed  to  conduct  the  action  without 
the  interference  of  the  insurers,  but  would  be 
subject  to  liability  for  anything  done  by  him  in 
violation  of  any  equitable  duty  towards  the  in- 
surers. Commercial  Union  Asntrance  Company 
V.  Lister,  9  L.  R.,  Ch.  483  ;  43  L.  J.,  Ch.  601. 


X.    AMOUNT  AND  PROOF  OF  CLAIM. 

ExeessiTe  Claim.] — ^An  honest  claim  is  not, 
under  the  condition  against  fi*aud,  invalidated  on 
account  of  error,  or  even  some  degree  of  exag- 
geration or  over  estimate;  and  in  such  a  case 
the  insured  will  be  entitled  to  recover  according 
to  the  real  value  and  the  amount  of  actual  loss 
sustained.  But  if  the  daim  is  wilfully  and  in- 
tentionally excessive,  that  will  amount  to  such 
fraud  as  will,  under  the  ordinary  condition 
against  fraudulent  claims,  invalidate  the  claim 
altogether,  and  disentitle  him  to  recover  at  all. 
Chapman  v.  Pole,  22  L.  T.  306. 

Hiring  other  Premises.] — ^An  innkeeper  having 
insured  against  fire  his  interest  "  in  the  inn  and 
offices  "  cannot,  upon  such  inn  and  offices  being 
partly  burnt,  recover  against  the  insurers  the 
loss  sustained  by  his  hiring  other  premises  while 
his  own  were  being  repaired,  and  by  the  refusal 
of  persons  to  go  to  the  inn  while  under  repair, 
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the  insarers  haying  reinBtated  the  premises  in 
proper  time.  Wright  and  Pole^  In  r<?,  1  A.  &  £. 
621 ;  3  N.  &  M.  819,  sub  nom.  Sun  Fire  Office, 
In  re, 

InBiiffieient  Salvage — ^Arbitration.  ] — ^A  person 
effected  three  policies  on  goods ;  one  for  6,000Z. 
with  the  A.  company,  another  for  2,500Z.  with 
the  B.  company,  and  a  tiiird  for  2,5002.  with  the 
C.  company.  A  fire  having  happened,  his  claims 
against  the  companies  were  referred  to  arbitra- 
tion. The  agreement  of  reference  recited  that 
the  assured  claimed  to  have  made  good  by  the 
complies,  or  some  of  them,  the  loss  thereby 
sustained  to  the  chattels  and  things  insured,  so 
far  as  the  loss  was  covered  by  the  policies,  or  any 
of  them,  and  that  four  schedules,  severally 
marked  A.,  B.,  C,  and  C  a,,  contained  the  par- 
ticulars of  all  the  chattels  and  things  alleged  by 
him  to  have  been  covered  by  the  policies,  or  some 
or  one  of  them,  and  to  have  been  destroyed  or 
injured  by  the  fire.  It  further  recited,  that  "  it 
had  been  agreed  between  the  parties  that  the 
claim,  so  far  as  respected  the  chattels  and  things 
particularized  in  schedule  A.,  should  be  satisfied 
by  means  of  the  payment  to  him  of  2,7712. 19«.  5<2., 
such  sum  being  the  agreed  value  at  the  time  of 
the  occurrence  of  the  fire  of  the  last-mentioned 
chattels  and  things,  as  the  assured  did  thereby 
admit."  It  further  recited  that  difficulties  had 
arisen  respecting  the  settlement  of  the  claim,  so 
&r  as  the  same  had  not  been  agreed  to  be  satis- 
fied, and  respecting  the  adjustment  of  the  lia- 
bilities of  the  companies  as  between  or  among 
themselves,  to  the  total  loss  covered  by  the 
policies.  It  then  proceeded  to  refer  it  to  the 
arbitrators  '*  to  award  and  determine  what  was 
the  total  sum  of  money  which  ought  to  be  paid 
under  or  by  virtue  of  the  policies,  or  any  of  them, 
in  respect  of  loss  or  damage  occasioned  by  the 
lire,  to  or  in  the  chattels  or  things  particularized 
in  schedules  B.,  C,  and  C  a.,  and  what  were 
the  several  proportions  in  which  such  total  sum, 
and  also  2,7712.  19«.  hd,  agreed  to  be  paid,  ought 
to  be  borne  and  paid  among  or  between  the 
several  companiea  The  arbitrators  found  that 
8,2282.  0«.  Id,  was  the  total  sum  of  money  which 
ought  to  be  paid  to  the  assured  under  or  by  virtue 
of  the  three  policies,  in  respect  of  loss  or  damage 
occasioned  by  the  fire  to  the  chattels  and  things 
particularized  in  schedules  B.,  C,  and  C  a. ;  and 
they  directed  that  this  sum  of  8,2282.  0«.  Id.  and 
the  2,7712. 19«.  5<f.  so  agreed  to  be  paid  to  the 
assured  in  satisfaction  of  his  claim  in  respect  of 
the  loss  or  damage  occasioned  by  the  fire  to  the 
chattels  and  things  particularized  in  schedule  A., 
making  together  11,0002.,  should  be  borne  and 
paid  by  the  three  companies  in  certain  propor- 
tions. They  then  found  that  the  loss  or  damage 
sustained  exceeded  the  sums  insured,  and  that 
the  whole  salvage  and  proceeds  of  the  salvage  of 
and  from  the  fire  belonged  absolutely  to  the 
assured : — Held,  that  in  awarding  that  the  as- 
sured was  entitled  to  the  salvage,  which  it 
appeared  from  the  record  arose  solely  from  the 
goods  particularized  in  schedule  A.,  the  arbitra- 
tors had  exceeded  their  jurisdiction.  Skipper  v. 
Grant,  10  C.  B.,  N.  S.  237. 


Kew  Trial.] — A  plaintiff  effected  a  policy 


against  fire,  with  a  condition  that  he  should  for- 
feit all  benefit  under  the  policy  if  there  was  any 
fraud  or  false  swearing  in  the  claim  he  made  ;  a 
fire  ensued,  and  the  plaintiff  made  affidavit  of 


the  damage  to  the  extent  of  1,0852. ;  having 
sued  for  the  amount,  and  a  jury  having  found  a 
verdict  for  him  with  only  5002.  damages,  the 
court  granted  a  new  trial.  Levy  ▼.  JBaillie,  7 
Bing.  349  ;  6  M.  &  P.  208. 

Proof  in  Bankruptcy.] — A.,  an  owner  of  a 
saw-mill,  received  from  1i,  timber  to  be  sawn, 
and  entered  into  a  verbal  agreement  with  him 
as  to  insuring  it,  which  the  court  considered  to 
amount  to  an  agreement  by  A.  to  pay  to  B.  the 
value  of  the  timber  if  destroyed  by  fire  while 
on  A.  's  premises.  A  fire  broke  out,  by  which  all 
B.*s  timber  on  the  premises  was  destroyed.  An 
account  of  the  timber  burnt  was  agreed  to  be- 
tween B.  and  A.,  but  no  agreement  as  to  the 
value  was  come  to.  B.  commenced  an  action 
against  A.,  the  declaration  containing  two  counts : 
the  first  for  breach  of  an  agreement  to  insure  the 
timber;  and  the  second  for  negligence  in  not 
taking  proper  care  of  it.  A.  then  became  bank- 
rupt. B.  continued  the  action  against  the  bank- 
rupt, and  obtained  judgment,  but  did  not  sue  out 
execution.  He  then  applied  to  prove  under  the 
bankruptcy  : — Held,  that  as,  upon  the  happening 
of  the  fire,  A.  became  answerable  to  B.  for  the 
value  of  the  timber,  and  as  it  appeared  that 
timber  had  a  market  price,  so  that  its  value 
could  be  fixed  with  certainty,  B.  was  entitled  to 
prove  against  the  estate  of  A.  for  the  value, 
there  being  no  such  uncertainty  about  the  value 
as  to  make  the  case  one  of  a  claim  for  unliqui- 
dated damages.  Bateman,  Ex  parte,  8  De  G., 
M.  &  G.  263 ;  25  L.  J.,  bk.  19 ;  2  Jur.,  N.  S. 
265. 

Evidence  of  Lose.] — To  prove  the  value  of 
furniture  in  the  possession  of  the  insured  at  the 
time  of  the  loss,  a  former  insurance  of  his  furni- 
ture, renewed  and  kept  up  by  him,  was  received. 
Ooulstone  v.  Royal  insurance  Gnnpany,  1  F.  & 
F.  276. 

Insurers  keeping  Possession.] — Semble,  that 
an  action  may  be  maintained  by  a  person  insured 
against  the  insurer  for  taking  and  keeping  pos- 
session, for  an  imreasonable  time,  of  his  premises, 
and  the  salvage  after  a  fire.  Oldjield  v.  Price, 
2  F.  &  F.  80. 


XI.    ACTION  ON  POLICY. 

Condition  requiring  Hotice  of  Loss  and  Par- 
ticulars.]— ^A  policy  of  insurance  against  fire 
was  made  subject  to  a  condition  that,  on  the 
happening  of  any  loss  or  damage  to  the  insured 
property  by  fire,  the  insured  should  forthwith 
give  notice  thereof  to  the  company,  and,  within 
fifteen  days  at  latest,  should  deliver  to  the  com- 
pany as  particular  an  account  as  might  be 
reasonably  practicable  of  the  property  so  de- 
stroyed, with  the  estimated  value  of  each  article 
or  Ta&ti&r,  and  in  support  thereof  should  give  all 
such  vouchers,  proofe,  and  explanation  as  might 
be  reasonably  required,  and  should  also,  if  re- 
quired, make  a  statutoxy  declaration  of  the 
truth  of  the  account ;  and  that,  in  default 
thereof,  no  claim  in  respect  of  such  loss  or 
damage  should  be  payable  until  such  account, 
&c.,  should  be  given  and  produced.  Part  of  the 
insured  property  having  been  destroyed  by  fire, 
the  insured  gave  immediate  notice  of  loss,  and 
delivered  the  account  and  particulars  required  by 
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the  policy  before  action  bnJti^ht,  but  more  than 
fifteen  days  after  the  happening  of  the  loss : — 
Held,  that  the  delivery  within  fifteen  days  of  the 
account  was  not  a  condition  precedent  to  the 
right  of  the  insured  to  recover.  WHr  v.  North- 
ern Cimntits  of  England  Insurance  Company^ 
4  L.  K.,  Ir.  689.  And  sec  Gamble  v.  Accident 
As9u  ranee  Company^  4  Ir.  K.,  C.  L.  204. 

Condition  indorsed  on  a  policy :  *'  All  persons 
insured  by  this  company,  sustaining  any  loss  or 
damage  by  fire,  shall,  within  fifteen  days  after 
the  fire,  deliver  in  as  particular  an  account  of 
the  loss  or  damage  as  the  nature  of  the  case  will 
admit  of.  In  case  any  difference  or  dispute  shall 
arise  between  the  insured  and  the  company,  such 
difference  shall  be  submitted  to  arbitrators : " — 
Held,  that  the  delivery  of  a  particular  within 
fifteen  days  was  a  condition  precedent  to  the 
right  of  the  insured  to  recover  for  the  loss  ;  but 
that  the  agreement  to  refer  to  arbitration  was 
collateral,  and  not  a  condition  precedent,  and 
therefore  could  not  be  pleaded  in  bar  to  an 
action  on  the  policy.  Ro2>er  v.  Lendon,  1  EL  & 
El.  825  ;  28  L.  J.,  Q.  B.  260 ;  5  Jur.,  N.  S.  491. 

A  policy  against  fire  contained  several  condi- 
tions, a  non-compliance  with  which  it  was  stated 
would  make  the  policy  void.  It  contained  a 
condition  that  whenever  a  fire  should  happen,  the 
insured  should  give  immediate  notice  thereof  to 
one  of  the  secretaries  or  agents  of  the  society, 
and  within  three  months  deliver  to  such  secre- 
tary or  agent,  under  his  or  her  hand,  accounts 
exhibiting  the  full  particulars  and  amount  of 
the  loss  sustained  : — Held,  that  the  delivery  of 
such  particulars  was  a  condition  precedent  to 
the  right  to  recover  on  the  policy.  Maton  v. 
Harcey,  8  Ex.  819  ;  22  L.  J.,  Ex.  336. 

Difloovery.] — A  manufacturer  effected  a  policy 
of  insurance  against  fire  upon  his  factory, 
machinery,  and  stock-in-trade.  The  factory  and 
its  contents  were  burnt  down,  and  soon  after- 
wards the  manufacturer  became  bankrupt.  The 
insurance  company  disputed  the  claim  on  the 
ground  that  it  was  fraudulent  and  excessive. 
The  trustee  in  the  bankruptcy  brought  an  action 
against  the  company  on  the  policy,  and  the  com- 
pany thereupon  filed  a  bill  against  the  trustee 
and  the  manufacturer  to  obtain  discovery  and  to 
restrain  the  action  till  full  discovery  had  been 
made : — Held,  that  the  bill  could  not  be  sus- 
tained, inasmuch  as  the  manufacturer  was  merely 
a  witness  over  whom  the  plaintiff  in  the  action 
had  no  control,  and  as  it  was  not  proved  that 
any  discovery  for  the  purpose  of  the  defence 
could  be  got  from  the  trustee.  Manchester  Fire 
Assurance  Company  v.  Wykes,  33  L.  T.  142  ;  23 
W.  R.  884— L.  JJ. 

Ineendiary — Onni  of  Proof.] — ^A  fire  policy 
provided,  according  to  its  true  construction,  that 
the  insurers  should  be  liable  for  loss  by  fire,  un- 
less the  fire  was  the  act  of  an  incendiary ;  to  an 
action  on  the  policy  for  loss  by  fire,  the  company 
pleaded  that  the  loss  was  caused  by  the  act  of  an 
incendiary :— Held,  first,  that  the  plea  was  in 
confession  an  avoidance,  and  that,  as  soon  as  the 
assured  shewed  the  loss  by  fire,  the  burthen  of 
proving  that  the  fire  was  the  act  of  an  incendiary 
was  cast  upon  the  insurers.  Gorman  v.  Hand- 
in^Hand  Insurance  Company.  11  Ir.  R.,  C.  L. 
224.    • 

Held,  secondly,  that  it  having  been  left  doubt- 


ful, upon  the  evidence,  whether  the  fire  happened 
through  accident  or  design,  the  judge  was  right 
in  refusing  to  direct  a  verdict  for  the  insurers 
upon  that  plea.    Ih, 

Direotioii  to  Jnxy.] — In  an  action  against 


a  company  to  recover  a  loss  sustained  by  fire,  the 
defence  was,  that  the  plaintiff  had  wilfully  set 
fire  to  the  premises.  The  judge  directed  the  ]ury, 
that,  in  order  to  find  a  verdict  against  the  plain- 
tiff, they  should  be  satisfied  that  the  crime  im- 
puted to  him  was  as  fully  and  satis&ictorily 
proved  as  would  warrant  them  in  finding  him 
guilty  on  a  criminal  charge  for  the  same  offence  : 
— Held,  that  such  direction  was  right.  Thurtell 
V.  Beaumont f  8  Moore,  612  ;  1  Bing.  339. 

Kegligenoe  of  the  Af  snrod  no  Defence.] — ^Loss 
occasioned  by  the  negligence  of  the  assured  is 
no  defence  to  an  action  on  a  policy  of  insurance 
against  fire.  Jameson  v.  Royal  Insurance  Com- 
pany^ 7  Ir.  R.,  C.  L.  126. 

If  premises  are  burned  down  through  the 
negligence  of  the  assured,  yet  the  policy  is  an 
indemnity  against  that  negligence.  Shato  v. 
Roberts,  1 N.  &  P.  279  ;  6  A.  &  B.  75  ;  W.,  W.  & 
D.  94  ;  1  Jut.  6. 

Felonioni  Act  of  the  Wife  of  the  Afsured.] — 
An  insurance  company  granted  a  fire  policy  to 
S.,  and  during  the  currency  of  the  policy  S.'s 
wife  feloniously  burnt  the  property  insured.  The 
company,  not  admitting  any  claim  on  the  policy, 
brought  an  action  against  S.  and  his  wife  for  the 
damage  done  by  the  act  of  the  wife : — Held, 
first,  that  the  action  could  not  be  maintained,  as 
the  insurer  has  no  rights  other  than  those  of  his 
assured,  and  can  enforce  those  only  in  his  name 
and  after  admitting  the  claim  on  the  policy. 
Secondly,  that  the  action  for  the  felony,  if  it 
were  maintainable,  was  maintainable  without 
shewing  that  the  felon  had  been  prosecuted. 
Midland  Insurance  Company  v.  Smith,  6  Q.  B. 
D.  561  ;  60  L.  J.,  Q.  B.  329  ;  45  L.  T.  411 ;  29 
W.  R.  850 ;  45  J.  P.  699. 

Semble,  that  a  felonious  burning  by  the  wife 
of  the  assured,  without  his  privity,  is  covered  by 
the  ordinary  fire  policy,    lb. 

Arbitration— ConditioiL  preoodent.]  —  By  a 
policy  against  fire,  it  was  declared  that  the 
capital  of  the  company  should  be  liable  to  pay  to 
the  assured  any  loss  by  fire  not  exceeding  4,200Z.^ 
"according  to  the  exact  tenor  of  the  articles 
hereunto  subjoined,"  one  of  which  was  as  fol- 
lows: "All  persons  assured  by  this  corporation 
are,  upon  any  loss  or  damage  by  fire,  forthwith 
to  give  notice  to  the  office  in  London,  and  within 
fifteen  days  after  such  fire  to  send  in  as  particular 
account  of  their  loss  or  damage  as  the  nature  of 
the  case  may  admit,  and  make  proof  of  the  same 
by  their  oath,  which  loss  or  damage,  after  the 
same  shall  be  adjusted,  shall  immediately  be 
paid  in  money  by  the  said  corporation  without 
any  deduction  ;"  and  the  article  concluded  with 
a  stipulation  that, "  in  case  any  difference  should 
arise  touching  any  loss  or  damage,  the  same 
should  be  referred  to  arbitration  : " — Held,  by 
Kelly,  C.  B.,  and  Martin  and  Pigott,  BB.  (dis- 
sentiente  Bramwcll,  B.),  that  the  adjustment  of 
the  amount  was  a  condition  precedent  to  the 
right  of  the  assured  to  bring  an  action  on  the 
policy : — Held,  contra,  by  Bramweli,  B.,  that 
the  contract  was  a  collateral  agreement  for  arbi- 


629 


INSURANCE     (MAmNE)— Policies. 


630 


tration,  and  not  a  condition  precedent  to  the 
right  to  maintain  an  action,  and  that  the  words 
in  the  article, "  after  the  same  shall  be  adjusted," 
pointed  not  to  an  adjusted  loss,  but  rather  to 
the  time  when  it  was  to  be  paid.  Elliott  v. 
M&yal  Exchange  Atwranoe  of  London  Corpora^ 
tion,  2  L.  B.,  Ex.  237 ;  36  L.  J.,  Ex.  129 ;  16 
L.  T.  399  ;  15  W.  K.  907. 

And  see  Abbitration. 


D.  HARINE. 

I.    POLICIES. 

1.  Stamping  and  Requirements, 

a.  Necessity  of  Stamp. 
h.  Upon  Alteration,  630. 

c,  SUps  and  Informal  Contracts,  632. 

d,  Particolars  Required,  635. 

2.  Re-Insurance,  636. 

3.  OraTU  and  Issue  of  Policy,  638. 

4.  Alteration  and  Correction,  639. 

5.  Construction,  641. 

6.  Ratification,  642. 

1.  Stahpino  Am)  Kequibements. 
a.  NeoesBlty  of  Stamp. 

Admissibility  in  Evidence. ]— By  35  Geo.  3,  c. 
63,  s.  14,  and  48  Geo.  3,  c.  149,  if  several  distinct 
interests  were  insured  in  the  same  policTi  though 
for  one  entire  sum,  on  goods  '*  to  be  thereafter 
declared  and  valued ; "  and  it  appeared  in  fact 
that  the  several  interests  included  fractional 
parts  of  100/.,  which  interests  were  afterwards 
declared  and  indorsed  on  the  policy,  such  policy 
could  not  be  given  in  evidence,  nor  was  available 
in  law  to  any  extent,  unless  stamped  with  a 
stamp  of  sufficient  value  to  cover  all  such  frac- 
tional parts ;  though  sufficient  to  cover  the  entire 
sum  insured.    Rapp  v.  Allnutt,  15  East,  601. 

Where  a  poli^  produced  at  the  trial  of  an 
action  has  a  sufficient  stamp,  evidence  will  be 
received  that  it  had  no  such  stamp  when  it  was 
effected,  in  which  case  it  is  a  mere  nullity, 
though  stamped  afterwards  by  order  of  the  com- 
missioners.   Roderick  v.  JSbvil,  3  Camp.  103. 

A.  insured  a  ship  in  a  mutual  marine  in- 
surance association  in  1863,  and  the  policy, 
which  was  not  stamped,  was  annually  renewed 
up  to  the  year  ending  March,  1868.  In  February, 
1868,  the  ship,  with  A.  on  board,  was  lost  at  sea. 
The  loss  of  the  ship  was  reported  to  the  associa- 
tion, and  from  entries  in  the  minute-books  the 
money  due  upon  the  policy  was  raised  by  order 
of  the  committee,  but  retained  by  the  secretary 
until  a  personal  representative  to  A.  had  been 
appointed.  The  company  was  ordered  to  be 
wound  up  in  January,  1870,  and  A.'s  widow 
obtained  letters  of  administration  to  him  in  De- 
cember, 1871.  Upon  a  claim  by  the  widow 
under  the  winding-up  for  the  amount  secured 
by  the  policy  : — Held,  that  tbere  was  a  sufficient 
admission  of  liability  in  the  books  of  the  com- 
pany to  enable  the  widow  to  recover  as  a  creditor 
for  the  amount  secured  by  the  policy,  although, 
from  the  absence  of  a  stamp,  the  policy  itself, 
upon  which  the  claim  arose,  could  not  be  given 
in  evidence.  Teignmouth  and  General  Mutual 
Shipping  Associati4m,  In  re,  Martin's  claim,  14 
L.  B.,  Bq.  148  J  41  L.  J.,  Ch.  679  ;  26  L.  T.  684. 


Question  for  Jury.] — On  the  trial  of  an  action 
on  a  policy  in  which  the  existence  of  the  policy 
was  in  issue,  the  plaintiffs,  pursuant  to  notice  to 
produce,  called  on  the  defendant  to  produce  the 
original  policy.  He  declined,  and  they  thereupon, 
wi&  a  view  of  proving  that  it  had  been  duly 
executed,  proceeded  to  put  in  a  document,  pur- 
porting to  be  a  copy  of  the  policy  which  they 
had  received  from  the  defendant's  broker.  The 
defendant  objected,  and  requested  the  judge  to 
hear  evidence  to  shew  that  no  original  policy 
was  or  overbad  been  in  existence.  The  objection 
was  overruled,  and  the  alleged  copy  admitted. 
Later  in  the  cause  the  defendant  gave  evidence 
tending  to  prove  that  in  fact  there  had  never 
been  any  duly  stamped  policy,  or  indeed  any 
policy  at  all  executed,  and  the  judge  left  it  to 
the  jury  to  say  whether  there  had  or  had  not 
been  executed  a  duly  stamped  polipy  by  the  de- 
fendant. The  jury  found  in  the  affirmative  :-:- 
Held,  that  the  question  was  rightly  left  to  the 
jury,  inasmuch  as  if  the  judge  had  himself  de- 
cided it,  he  would  in  fact  nave  decided  the  main 
issue  between  the  parties.      Stotoe  v.  Quemer, 

5  L.  B.,  Ex.  155  ;  39  L.  J.,  Ex.  60 ;  22  L.  T.  29  ; 
18  W.  B.  466. 

Letter  referring  to  Boles  not  Stamped.] — B. 

6  Co.,  by  letter,  authorized  the  managers  of  a 
mutual  marine  insurance  association  to  insure  a 
ship  with  the  association,  and  undertook  to  abide 
by  the  rules  and  regulations  thereof.  By  the 
rules,  each  insurer  became  liable  to  contribute 
to  the  losses  of  any  other  insurer  in  certain  pro- 
portions. In  pursuanceiof  the  authority  given 
by  B.  &  Co.,  a  duly  stamped  policy  was  issued  to 
them,  which,  however,  contained  no  reference  to 
the  rules  : — Held,  that  the  letter,  although  not 
stamped,  was  admissible  in  evidence,  and  that 
B.  &  Co.  were  contributories.  All^rt  Average 
Association,  In  re,  Blyth  ^*  Co.'s  case,  13  L.  B., 
Eq.  529  ;  20  W.  B.  504. 

Court  will  take  Kotioe  of;  notwithstanding 
Parties'  Admissions.] — In  an  action  on  an  alleged 
contract  of  insurance,  a  special  case  was  stated 
without  pleadings,  from  which  it  appeared  that 
no  stamped  policy  had  ever  been  executed ;  but 
it  was  stated  that,  for  the  purpose  of  the  case,  it 
was  to  be  taken  as  if  the  defendants  had  exe- 
cuted a  valid  policy  in  the  ordinary  form.  The 
case  was  ordered  to  be  struck  out  on  the  ground 
that  there  was  no  legal  contract,  on  which  the 
judgment  of  the  court  could  be  delivered,  and 
that  the  admission  did  not  authorize  the  court  to 
discuss  the  case.  Nixon  v.  Albian  Marine  In- 
surance  Comjpany,  2  L.  B.,  Ex.  338 ;  36  L.  J., 
Ex.  180  5 16  L.  T.  568  ;  15  W.  B.  964. 

b.  XTpon  Alteration. 

Where  Stamp  Baqnired.] — ^A  stamped  policy, 
on  which  an  unstamped  memorandum  has  been 
afterwards  indorsed,  is  not  admissible,  unless 
the  memorandum  is  also  stamped.  Rex  v.  GUI' 
son,  2  Leach,  C.  C.  1007  ;  B,  &  B.  C.  C.  138  ;  1 
Taunt  95. 

Goods  and  specie  to  a  certain  amount  having 
been  insured  by  a  policy  on  ship  or  ships  which 
should  sail  on  the  voyage  insured  between  the 
1st  October,  1799,  and  the  1st  June,  1800,  a 
memorandum  written  on  the  policy  on  the  11th 
June,  extending  the  time  of  sailing  to  the  1st 
August,  1800,  did    not  require  a  new  stamp. 
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being  within  the  36  Geo.  3,  c.  63,  8. 13,  which 
provided  that  the  act  imposing  the  stamp  shall 
not  extend  to  prohibit  the  making  any  lawful 
alteration  in  the  terms  or  conditions  of  any 
policy.    Xensingtan  v.  Inglis^  8  East,  273. 

A  policy  of  insurance  duly  stamped  was 
effected  on  a  ship  on  a  voyage  at  and  from  Liver- 
pool to  Quebec.  The  ship  being  detained  beyond 
the  intended  time  of  sailing,  the  following 
memorandum  was  indorsed  on  the  policy  :  "  The 
Hebe  being  unavoidably  detained  beyond  the 
intended  time  of  sailing  to  Quebec,  the  voyage  is 
changed,  and  the  vessel  proceeds  from  Liverpool 
to  St.  John^s,  New  Brunswick,  at  and  trom. 
thence  to  London  ;  and  in  consideration  of  one 
guinea  per  cent,  additional,  the  under^ters 
agree  to  continue  on  the  risk  until  the  vessel 
shall  be  arrived  back  in  London,  or  her  port  of 
discharge  in  the  United  Kingdom :  "—Held, 
that  the  change  of  destination  of  the  ship,  pro- 
vided for  by  the  memorandum,  was  an  alteration 
in  the  terms  and  conditions  of  the  policy,  within 
35  Geo.  3,  c.  63,  s.  13  ;  and,  therdEore,  the  policy 
so  altered  by  the  memorandum  did  not  require  a 
new  stamp.  Sroclcelhank  v.  Sugrv^,  1  B.  &  Ad. 
81 ;  1  M.  &  Rob.  102  ;  5  C.  &  P.  21. 

Where  there  was  a  policy  on  goods  at  and  from 
S.  to  R.,  and  the  ship  being  driven  into  W.  and 
detained,  the  assured  wrote  to  their  agents  in 
L.  "  that  the  captain  had  been  ordered  to  proceed 
to  C.,  as  they  were  not  certain  whether  the  enemy 
might  be  at  R.  or  not,  and  that  the  passage  to  0. 
was  nearly  the  same,  but  rather  the  shortest  and 
fiafest,  and  they  desired  the  agents  to  arrange 
the  matter  with  the  underwriters,"  which  letter 
the  agents  receiving  on  12th  July,  applied  to  the 
underwriters  for  their  consent  to  alter  the  policy, 
by  adding  the  words  "  S.  or  M.  after  R."  which 
consent  was  obtained,  and  the  ship  and  goods 
were  afterwards  lost  in  the  voyage  to  C. : — Held, 
that  this  alteration  did  not  require  a  new  stamp, 
it  being  within  35  Geo.  3,  c.  63,  s.  13.  Bani- 
Mrom  V.  Bell^  5  M.  &  S.  267. 

A  policy  effected  on  ship  and  outfit  on  a  voyage 
upon  the  southern  whale  fishery  out  and  home, 
cannot  be  altered  by  consent  after  the  ship  sails, 
and  the  risk  attaches  to  an  insurance  on  '^  ship 
and  goods  "  without  a  new  stamp  ;  outfit,  the 
subject-matter  of  insurance,  being  essentially 
different  in  such  a  voyage  from  goods,  and  there- 
fore not  within  the  exception  of  the  35  Geo.  3, 
c.  63,  s.  13,  which  enabled  alterations  to  be  made 
in  the  terms  or  conditions  of  a  policy,  without 
having  a  new  stamp,  so  that  the  thing  insured 
i*cmained  the  property  of  the  same  persons. 
Hill  V.  Patten,  8  East,  373  ;  1  Camp.  72.  And 
see  French  v.  Pott  on,  9  East,  351 ;  1  Gamp.  180 ; 
Peed  V.  Deere,  7  B.  &  C.  261  ;  2  C.  &  P.  624. 

A  vessel  having  sailed  and  put  back  to  the 
Downs,  and  then  sailed  again,  laboured  and 
sti-ained  much  from  being  overloaded,  and  then 
put  back  a  second  time ;  and  upon  an  applica- 
tion to  the  underwriters  for  liberty  for  the  ship 
to  go  into  port  to  discharge  part  of  the  cargo,  it 
was  only  communicated  to  them  that  the  ship 
was  too  deep  in  the  water  : — Held,  that  the 
memorandum  giving  such  liberty  did  not  require 
a  new  stamp.     Weir  v.  Aberdeen,  2  B.  &  A.  320. 

A  policy  was  effected  at  four  guineas  per  cent, 
on  hemp,  marked  R.,  and  valued,  with  certain 
returns  of  premium  upon  arrival  at  certain  ports, 
and  warranted  to  sail  before  the  20th  of  August, 
which  was  a  summer  risk  and  premium  ;  by  a 
memorandum  indorsed,  the  underwriters  for  four 


guineas  additional  and  the  return  of  6#.  less  for 
arrival,  absolved  the  assured  from  the*warranty 
of  sailing  before  20th  August,  so  making  it  a 
winter  risk  ;  and  withdrew  the  mark  of  the 
hemp  : — Held,  that  these  were  not  such  altera- 
tions of  the  subject-matter  insured,  and  of  the 
terms  of  the  policy,  but  that  they  might  be  made 
by  35  Geo.  3,  c.  63,  s.  13,  without  any  new  stamp. 
Hubbard  v.  Jackson,  4  Taunt.  169. 

A  broker,  instructed  to  effect  a  policy  on  goods, 
effected  it  on  the  ship ;  the  mistake  was  afterwards 
rectified  by  the  underwriter  subscribing  a  memo- 
randum in  the  margin : — Held,  that  no  new 
stamp  was  necessary.  Sawtell  v.  London,  5 
Taunt.  369  ;  1  Marsh.  99. 

A  mistake  made  by  an  agent  in  declaring  the 
interest  in  the  margin  of  the  policy  to  be  on  a 
ship  by  a  wrong  name,  may  be  rectified  by  in- 
serting the  true  name,  without  a  fresh  stamp. 
Robinson  v.  Touray,  1  M.  &  S.  217  ;  3  Gamp. 
160. 

c>   Slips  and  Informal  Oontraots. 

Slips,  EfliMt  ol] — ^The  unsigned  underwriters' 
slips  constitute  only  a  provisional  insurance,  not 
binding  in  law  on  the  underwriters  ;  and  the 
rights  of  the  parties  must  be  determined  by  the 
policies  when  executed.  Hermano  v.  Mildred, 
9  Q,  B.  D.  530  ;  51  L.  J.,  Q.  B.  604  ;  47  L.  T. 
318  ;  30  W.  R.  862  ;  S,  C,  in  H.  L.,  8  App.  Cas. 
874  ;  53  L.  J.,  Q.  B.  33  ;  32  W.  R.  126. 

Af  Evidenoe.]— Although  by  30  Vict. 


c.  23,  ss.  4  and  9,  a  slip  in  the  ordinary  printed 
form  of  an  insurance  ofiice,  not  being  stamped, 
is  not  available  as  a  policy,  it  may  be  referred 
to  for  the  purpose  of  shewing  what  was  the  in- 
tention of  the  parties  at  the  time  of  the  execu- 
tion of  a  policy  which  is  founded  upon  the  slip. 
lonides  v.  Pacific  Fire  and  Marine  Insurance 
Company,  6  L.  K.,  Q.  B.  674  ;  41  L.  J.,  Q.  B.  33  ; 
26  L.  T.  490.  AfiSrmed  on  appeal,  7  L.  R., 
Q.  B.  617  ;  41  L.  J.,  Q.  B.  190  ;  26  L.  T.  738  ;  21 
W.  R.  22— Ex.  Oh. 

By  30  Vict.  c.  23,  s.  7,  no  contract  or  agree- 
ment for  sea  insurance  shall  be  valid,  unless 
expressed  in  a  policy  : — Held,  that,  notwith- 
standing that  statute,  the  slip  might  be  given  in 
evidence,  though  not  valid  as  a  contract,  as  evi- 
dence of  the  intention  of  the  parties.    lb, 

A  slip  signed  by  underwriters  is  not  admis- 
sible as  evidence  of  a  contract  of  insurance  unless 
stamped.  Morrison  v.  Universal  Marine  In- 
surance  Comjmny,  25  L.  T.  108. 

Cnfltom  as  to.] — ^A  custom  whereby  an 


underwriter  is  held  bound  to  issue  a  policy  in 
accordance  with  the  terms  of  the  slip,  notwith- 
standing that  it  was  discovered  after  the  signing 
of  the  slip  that  the  subject-matter  of  the  in- 
surance was  lost,  is  bad.    lb, 

Ko  Contract  to  ezeonte  stamped  Polioy.] 


— A  Liverpool  insurance  company  employed 
the  firm  of  K.  &  Co.  as  its  agents  in  London. 
The  plaintiff  instructed  P.  &  Co.  to  insure  for 
him  steel  rails,  and  P.  &  Co.  prepared  a  slip, 
which  was  initialed  by  B.  &  Co.  on  behalf 
of  the  insurance  company.  According  to  the 
course  of  business  observed  by  the  insurance 
company,  P.  &  Co.  sent  a  copy  of  the  slip  to 
E.  &  Co.,  who  the  same  night  sent  it  to  the  com- 
pany at  LiveipooL    P.  &  Co,  paid  to  E.  ft  Co. 
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the  premimn  dae  on  the  policy  and  the  amount 
dae  for  the  stamp  duty.  The  steel  rails  were 
afterwards  totally  lost  by  the  perils  intended 
to  be  insured  against,  and  the  company  then 
refused  to  execute  any  stamped  policy  : — Held, 
that  no  action  would  lie ;  for  that  the  initialing 
of  the  slip  and  forwarding  the  copy  slip  to  the 
company  were  parts  of  one  contract ;  and  that 
no  forther  contract  could  be  implied  to  execute 
a  stamped  policy  within  a  reasonable  time  after 
the  copy  slip  was  transmitted  to  the  company, 
and  as  no  stamped  policy  had  been  executed, 
30  Vict.  c.  23,  88.  7  and  9,  prevented  the  plaintiff 
from  maintaining  an  action.  FUher  v.  Liver- 
pool  Marine  Inturaiice  Company^  9  L.  B.,  Q.  B. 
418  ;  43  L.  J.,  Q.  B.  114  ;  30  L.  T.  501  ;  22 
W.  B.  951— Ex.  Ch.  Affirming  8  L.  B.,  Q.  B. 
469  ;  42  L.  J.,  Q.  B.  224  ;  28  L.  T.  867  ;  22  W. 
B.  13. 

The  memorandum,  or  slip,  which,  by  the  cus- 
tom of  Lloyd's,  is  given  by  underwriters  prior  to 
the  grant  of  a  policy  will  not  be  enforced  in 
equity  as  a  contract  to  grant  a  policy.  Mitrocco 
Land  and  7^'ading  Company  t,  Fry^  11  Jur., 
N.  S.  76  ;  11  L.  T.  618  ;  13  W.  B.  310. 

Underwriters  having  executed  to  the  defen- 
dants, iron  merchants,  a  policy  of  marine  in- 
surance on  a  cargo  which  suffered  loss,  filed  a 
bill  in  equity  for  a  rectification  of  the  policy,  so 
as  to  make  it  conformable  to  that  which  they 
said  was  the  real  contract  between  the  agents, 
in  proof  of  which  they  produced  in  evidence 
the  slip  which  was  signed  by  their  agent  when 
presented  at  Lloyd's  by  a  clerk  of  the  defen- 
dants' insurance  broker.  They  denied  that  they 
ever  entered,  or  intended  to  enter,  into  any  con- 
tract other  than  that  expressed  by  the  policy  : 
— Held,  that  as  the  slip  formed  no  contract,  and 
there  was  no  binding  agreement  between  the 
parties  until  the  policy  was  signed  and  the  pre- 
mium paid,  the  bill  must  be  dismissed  with 
costa.    Mackenzie  v.  ConUon^  8  L.  B.,  £q.  368. 


On  Contract  to  keep  Insured.] — ^A  plaintiff 


having  brought  an  action  against  a  ship's  com- 
pany for  the  recovery  of  a  debt,  it  was  agreed 
Detween  the  parties  that  proceedings  should  be 
stayed  and  no  judgment  signed,  upon  the  terms 
that  the  company  &ould  execute  to  the  plaintiff 
a  mortg^^  of  the  ship  for  the  amount  of  ids  debt, 
and  keep  the  same  insured.  On  the  day  before 
the  expiration  of  the  then  existing  policy,  slips 
of  policies  were  signed  by  the  underwriters,  but 
the  new  policies  themselves  were  not  completed 
until  three  days  after  the  expiration  of  tne  old 
ones  : — Held,  that  this  was  a  non-compliance  on 
the  part  of  the  company  of  their  undertaking  to 
keep  insured,  and  that  the  plaintiff  was  therefore 
entitled  to  sign  judgment.  Parry  v.  Cheat  Skip 
dmipany,  4  B.  &  S.  556  ;  33  L.  J.,  Q.  B.  41  ;  10 
Jur.,  N.  S.  294  ;  9  L.  T.  379  ;  12  W.  B.  78. 


On  Winding  up.] — S.  agreed  by  writing  to 


become  a  member  of  an  association,  each  member 
of  which  on  effecting  an  insurance  on  his  own 
ship  became  bound  to  contribute  to  the  loss  of 
any  other  member.  S.  agreed  to  become  a 
member  in  respect  of  an  insurance  for  3002.  on 
his  own  ship,  but  no  stamped  policy  was  ever 
executed.  He  contributed  to  the  losses  of  other 
members,  and  his  own  ship  having  been  injured 
he  made  a  claim  in  respect  of  it,  but  before  any- 
thing had  been  paid  the  association  was  ordered 
to  be  wound  up  : — Held,  that  under  35  Geo.  3,  c. 


68,  no  agreement  for  insurance  of  ships  can  be 
valid  unless  duly  stamped  according  to  that  act, 
that  therefore  there  was  no  evidence  of  a  binding 
mutual  contract  for  insurance  having  been 
entered  into,  and  that  S.  was  not  a  contributory. 
London  Marine  Insurance  Aisociationj  In  re, 
Stnitht  Ex  parte,  4  L.  B.,  Gh.  611 ;  38  L.  J.,  Ch. 
681 ;  21  L.  T.  97  ;  17  W.  B.  941. 

Effect  of  Misnomer.]— The  plaintiffs,  by 

order  of  K.,  at  Hamburg,  opened  with  an  in- 
surance company  a  policy  on  hides  by  ship  or 
ships  to  the  extent  of  5,000Z.  The  slip  was  signed 
on  the  23rd  of  September,  1869,  but  the  policy 
had  not  then  been  made  out ;  on  the  3id  of 
February,  1870,  one  of  the  plamtiffs  went  to  the 
company's  office,  taking  with  him  the  slip  for  the 
5,0002.  policvf  and  filled  up  two  slips,  one  for 
2,4552.  on  hides,  per  Socrates,  and  another  slip  for 
2,5002.  on  hides  by  another  vessel ;  he  stated  to 
the  clerk  of  the  company  that  it  would  be  more 
convenient  to  both  parties  to  have  two  separate 
policies,  instead  of  drawing  up  an  open  policy  for 
5,0002.,  and  then  declaring  it  on  4,9552.  The 
clerk  acquiesced,  and  initialed  the  two  slips,  and 
afterwards  the  policies  were  executed  by  the  com- 
pany. There  was  a  Norwegian  ship,  the  Socrates, 
and  a  French  ship,  the  Socrate,  both  described  in 
the  Veritas,  the  risk  on  the  latter  being  greater 
than  on  the  former.  The  hides  insured  by  the 
policy  were  shipped  on  IxMird  the  Socrate  and  lost. 
At  the  trial  the  jury  found  that  the  parties,  on 
entering  into  the  contract,  both  meant  to  insure 
the  hides  by  the  vessel  on  which  they  were  ac- 
tually shipped,  whatever  her  name  might  be, 
though  they  supposed  it  to  be  the  Socrates,  and 
that  the  company  did  not  mean  only  to  insure 
hides  on  board  the  Socrates: — Hold,  that  the 
company  being  bound  on  the  3rd  of  February  to 
insure  hides  on  board  any  ships  selected  by  the 
plaintiffs,  the  misnomer  was  of  no  consequenoe^ 
and  the  company  were  liable.  Imiides  v.  Pacific 
Fire  and  Marine  iTisurance  Company,  7  L.  B., 
Q.  B.  517  ;  41  L.  J.,  Q.  B.  190 ;  26  L.  T.  738 ; 
21  W.  B.  22— Ex.  Ch. 

Disclosure  after  Slip  Initialed.] — When  under- 
writers have,  by  initialing  a  slip,  made  a  con- 
tract of  assurance,  which,  although  invalid  at  law 
and  in  equity  for  want  of  statutory  requisites,  is, 
nevertheless,  in  practice,  and  according  to  the 
usage  of  those  engaged  in  marine  insurance,  a 
complete  and  final  contract  binding  upon  them 
in  honour  and  good  jbith,  Whatever  events  may 
subsequently  happen,  the  assured  need  not  com- 
municate to  the  underwriters  facts  which  after- 
wards come  to  his  knowledge  material  to  the  risk 
insured  against ;  and  the  non-disclosure  of  such 
facts  will  not  vitiate  the  policy  of  insurance 
afterwards  executed.  And  it  makes  no  difference 
that,  the  insurance  being  negotiated  by  an  agent 
of  the  assured,  the  slip  Was  initialed  subject  to 
the  ratification  of  the  assured.  Cory  v.  Patton^ 
9  L.  B.,  Q.  B.  577  ;  43  L,  J.,  Q.  B.  181 ;  30  L.  T. 
758  ;  23  W.  B.  46. 

See  S.  (7.,  on  demurrer,  7  L.  B.,  Q.  B.  304  ;  41 
L.  J.,  Q.  B.  195,  n. ;  26  L.  T.  161  ;  20  W.  B. 
364. 

An  underwriter  signed  a  slip  effecting  an  in- 
surance on  the  freight  of  a  ship  ;  at  the  time  of 
his  so  signing  the  plaintiff  knew  of,  but  did  not 
communicate  to  the  defendant,  a  fact  which  the 
court  held  to  be  a  material  fact,  which  the 
plaiiitiff  was  bound  to  communicate.    The  def  en- 
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dant  subsequently,  at  the  time  when  he  wfts  fully- 
acquainted  with  this  fact,  signed  a  policy  in  con- 
fonnity  with  the  terms  of  the  slip,  butaLao  at  the 
same  time  wrote  a  letter  of  protest  to  the  plain- 
tiffs brokers,  declaring  that  he  would  jesist  any 
claim  made  under  the  policy : — Held,  that  the 
policy  was  vitiated  by  the  concealment,  and  the 
action  was  not  maintainable.  Nicholson  v.  Power, 
20  L.  T.  580— Ex.  Ch. 


Estoppel  by  Conduct.] — Where  the  assurer 


discovers  the  concealment  of  a  material  fact 
between  .the  initialing  of  the  slip  and  the  issuing 
of  the  stamped  policy,  but  issues  the  policy 
without  protest,  he  is  not  estopped  frdm  dis- 
puting his  liability,  nor  is  the  burden  of  proof 
thrown  on  him  to  shew  that  the  assured  was  not 
misled  into  treating  the  contract  as  still  subsist- 
ing. Morrison  v.  Universal  Marine  Insurance 
ampany,  8  L.  R.,  Ex.  197  ;  42  L.  J.,Ex.  115  ;  21 
W.  R.  774— Ex.  Ch.  Reversing  8  L.  R.,  Ex.  40  ; 
42  L.  J.,  Ex.  17  ;  27  L.  T.  791;  21  W.  R.  196. 

d.  Partionlars  Seqnired. 

Karnes  of  Subseribers.] — A  mutual  marine 
insurance  association  issued  policies  signed  by 
managers  per  procuration  of  the  several  mem- 
bers of  the  association  :— Held,  that  this  was  not 
a  specification  of  the  names  of  the  subscribers  or 
underwriters  within  the  meaning  of  the  30  Vict, 
c.  23,  8.  7,  and  that  on  this  ground  the  policies 
were  void.  Arthur  Average  Association,  In  re, 
Cory,  Ex  parte,  Hargrove,  Ex  parte,  10  L.  R., 
Ch.  542 ;  44  L.  J.,  Ch.  609 ;  23  W.  R.  939.  Affirm- 
ing 32  L.  T.  525. 

Companies.] — Since  the  5  Geo.  4,  c.  114, 

where  a  marine  insurance  is  effected  by  an  in- 
surance company,  it  is  not  necessary  that  the 
name  of  each  member  of  the  company  should  be 
expressed  in  the  policy.  Reid  v.  Allan,  4  Ex. 
326  ;  19  L.  J.,  Ex.  39 ;  13  Jur.  1082  ;  S.  P., 
Dowdall  V.  Clark,  19  L.  J.,  Q.  B.  41 ;  14  Jur. 
311;  HaZlett  v.  Dowdall,  18  Q.  B.  2  ;  21  L.  J., 
Q.  B.  98  ;  16  Jur.  462. 

Person  Interested  or  Agent.]— If  an  agent 
residing  abroad  effected  a  policy  without  insert- 
ing his  name  as  agent,  such  policy  was  void  by 
25  Geo.  3,  c.  44  (repealed  by  28  Geo.  3,  c.  56). 
Pray  v.  Edie,  2  T.  R.  313. 

And  the  name  of  the  party  interested  must 
have  been  inserted  in  the  policy,  otherwise  he 
could  not  recover  upon  it.  Cox  v.  Parry,  1 T.  R. 
464. 

If  the  name  of  the  broker  effecting  a  policy  is 
inserted  in  a  policy  as  agent,  it  is  a  sufficient 
compliance  with  28  Geo.  3,  c.  56.  Bell  v.  CHlson, 
1  B.  &  P.  345. 

In  a  policy,  the  persons  interested  were  de- 
nominated "  the  trustees  of  Messrs.  K.  F.  &  Co.: " 
— Held,  that  this  might  be  considered  their  usual 
style  and  firm  of  dealing.  Hibhert  v.  Martin,  1 
Camp.  538. 

A  declaration,  stating  that  M.  and  another 
caused  to  be  effected  a  policy  containing  that 
J.  G.  &  Co.  did  make  assurance,  and  averring  the 
interest  in  F.  W.  S.,  with  a  promise  by  the  defen- 
dant to  the  plaintiffs,  in  consideration  of  the 
premium  paid  by  them,  was  held  good,  after 
verdict ;  for  it  must  be  intended  that  the  plain- 
tiffs insured  under  the  names  of  J.  G.  &  Co.,  and 
that  they  were  proved  to  be  within  one  or  other 


of  the  descriptions  of  persons  in  28  Geo.  3,  c.  56, 
in  whose  names  or  usual  style  or  firm  of  dealing 
insurance  may  be  made.  Mellish  v.  Bell,  15 
East,  4. 

A.  having  consigned  a  cargo  to  B.,  and  drawn 
bills  on  him  to  the  amount  of  it  in  &vour  of  C, 
his  general  agent,  sent  these  biUs  together  with 
the  bills  of  lading  to  C,  desiring  him  to  transmit 
them  to  B.,  "  that  B.  may  have  an  opportunity  of 
injuring ;"  he  also  drew  a  bill  for  dOOl.  on  C, 
\\'luch  was  accepted  ;  B.  refused  to  take  to  the 
cargo  or  accent  the  bills  drawn  on  him  ;  C.  then 
effected  a  policy  in  his  own  name,  and  informed 
A.,  who  approved  of  his  conduct: — Held,  that  the 
policy  was  good  within  28  Geo.  3,  c.  56.  Wo^f 
V.  Homcastle,  1  B.  &  P.  316. 

2.  Re-Iksurange. 

"  Liability  on.] — Formerly  every  re-insurance  in 
this  country,  either  by  British  subjects  or  by 
foreigners,  whether  on  British  or  on  foreign  ships, 
was  void,  and  an  action  to  recover  the  premiums 
would  not  lie.  Andree  v.  Fletcher,  2  T.  R.  161 ; 
3  T.  R.  266.    Bvt  see  30  &  31  Vict  c.  23,  s.  3. 

By  a  policy  a  vessel  was  insured  from  Bombay 
to  Calcutta,  and  for  thirty  days  after  she  had  been 
moored  at  the  latter  place.  She  had  arrived  there 
ten  days  before  such  policy  was  effected  ;  and  on 
receiving  news  of  her  arrival,  her  owners  effected 
a  second  policy  on  her  with  the  same  insurers,  by 
which  she  was  insured  at  and  from  Calcutta  to 
Bombay.  The  vessel  was  totally  lost  at  Calcutta 
during  the  continuance  of  the  risk  under  both 
policies,  and  the  insurers  having  paid  the  o'wuers 
as  for  a  total  loss  upon  the  second  policy,  sought 
to  recover  the  full  amount  upon  a  policy  of  re- 
insurance which  they  had  effected  of  the  risk 
under  the  second  policy,  without  deducting  the 
money  payable  upon  the  first  policy.  The  court 
was  of  opinion  that  the  second  policy  was  intended 
as  a  substitution  for  the  first,  and  that  the  original 
insurers  were  liable  only  on  the  segond  policy, 
and  were,  therefore,  entitled  to  recover  the  full 
amount  on  the  policy  of  re-insurance.  Union 
Marine  Insurance  Company  v.  Martin,  36  L.  J., 
C.  P.  181. 

Keed  not  be  Xentioned.] — ^An  underwriter  **  on 
goods  "  may  re-insure  by  the  same  description  ; 
and  the  policy  need  not  be  expressed  to  b^  a  re- 
insurance. Mackenzie  v.  WJtitworth,  10  L.  R., 
Ex.  142 ;  44  L.  J.,  Ex.  81 ;  32  L.  T.  163  ;  23 
W.  R.  323.  Aflirmed,  1  Ex.  D.  36  ;  45  L.  J.,  Ex. 
233  ;  33  L.  T.  655  ;  24  W.  R.  287— C.  A. 

An  underwriter  having  subscribed  a  marine 
policy  of  insurance  on  certain  goods,  afterwards 
insured  his  risk  by  effecting  with  other  under- 
writers a  policy  on  the  goods  without  stating  that 
the  latter  transaction  was  a  re-insurance.  In  an 
action  by  him  upon  the  second  policy,  a  common 
practice  to  state  the  fact  of  a  re-insurance  in  the 
slip  or  policy  was  admitted,  but  the  jury  found 
the  fact  immaterial  and  negatived  concealment : 
— Held,  that  he  was  not  bound  by  law  to  disclose 
the  fact  of  re-insurance  unless  inquiry  were  made 
of  him  with  respect  to  it,  and  was,  therefore, 
upon  the  findings  of  the  jury,  entitled  to  the 
verdict.    lb. 

Declarations  of  Bisk.] — In  accordance  with  an 
agreement  entered  into  between  the  plaintiffs,  a 
marine  insurance  company,  and  the  defendants, 
a  fire  insurance  company,  the  defendants  sub- 
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scribed  a  policy  whereby  they  undertook  to  re- 
insure the  plaintiffs  against  loss  or  damage  by 
fire  to  the  extent  of  50,000Z.  by  the  ships  as  might 
be  declared  at  and  &om  certain  ports  to  destina- 
tion, the  policy  to  be  subject  to  the  same  con- 
ditions (as  far  as  they  related  to  the  fire  risk 
only)  as  the  original  policy  or  policies,  and  would 
pay  as  might  he  paid  thereon.  The  policy  pro- 
vided that  the  arrangement  was  to  be  in  force  for 
one  year  from  the  1st  of  October,  1876,  and  to 
include  only  such  vessels  as  were  coal-laden  ;  the 
policy  to  be  supplemented  by  further  policies  on 
like  terms  should  the  amount  thereof  not  prove 
sufficient  for  the  year's  transactions.  The  policy 
becoming  exhausted  by  declaration  of  risk,  the 
defendants,  on  the  9th  of  July,  subscribed  a 
second  policy  similar  in  terms  to  the  former 
policy,  and  this  second  policy  becoming  likewise 
exhausted,  a  third  policy  was,  on  the  25th  of 
October,  subscribed  oy  the  defendants,  similar 
in  terms  to  the  former  policies.  On  the  7th  of 
June  the  plaintifEs  insured  a  coal-laden  ship,  the 
Hampden,  and  there  was  a  loss  by  fire  of  the 
cargo  on  the  18th  of  September,  which  would 
have  been  covered  by  the  policy  of  insurance  if 
the  risk  had  been  duly  declared,  but  through  the 
negligence  of  the  plaintiff's  manager  the  risk  had 
not  been  declared.  At  the  time  the  third  policy 
was  effected  the  plaintiffs  knew  of  the  loss,  and 
on  the  2nd  of  November  tJiey  declared  the 
Hampden  and  claimed  for  a  loss.  The  plaintiffs 
having  brought  an  action  to  recover  the  loss,  it 
was — Held,  that  the  plainti£b  were  entitled  to 
recover,  for  that  the  defendants  were  insurers  in 
respect  of  a  marine  risk,  and  as  such  subject  to 
the  usage  of  underwriters,  stated  in  Stephens  v. 
Avitralian  Insttrance  Company  (8  L.B.,  0.  P.  18), 
by  which  in  the  case  of  open  poUcies  on  ships  to  be 
declared,  the  policy  attaches  to  the  goods  as  soon 
as,  and  in  the  order  in  which,  they  are  shipped, 
in  which  order  the  assured  is  bound  to  declare 
them,  and  in  case  of  mistake  as  to  the  order  of 
shipment,  the  assured  is  bound  to  rectify  the 
declaration,  which  may,  in  the  absence  of  fraud, 
be  altered  even  after  the  loss  is  known.  Imperial 
Jfarine  Inmrance  Company  v.  Fire  Inguranre 
Corporation,  4  C.  P.  D.  166  ;  48  L.  J.,  C.  P.  424  ; 
40  L.  T.  166  ;  27  W.  B.  680. 

Voyage  ended  when  Policy  eflSscted.]— The 
defendant,  who  had  insured  a  cargo  by  a  certain 
vessel  lost  or  not  lost  for  a  certain  voyage,  be- 
lieving such  vessel  to  be  overdue,  effected  a 
policy  of  re-insurance  with  the  plaintiff  on  the 
same  cargo  and  risk.  Before  effecting  the  policy 
of  re-insurance,  the  vessel  and  cargo  had  in  fact 
arrived  safely  at  the  port  of  destination  ;  but 
this  was  not  known  to  either  the  plaintiff  or  de- 
fendant at  the  time  the  policy  was  effected  : — 
Held,  that  the  policy  had  attached,  and  that 
therefore  the  plaintiff  was  entitled  to  the  pre- 
mium at  which  it  had  been  effected.  Bradford 
V.  Symondson,  7  Q.  B.  D.  466  ;  60  L.  J.,  Q.  B. 
682  ;  45  L.  T.  364 ;  30  W.  B.  27  ;  4  Asp.  M.  C. 
466— C.  A, 

Appropriation.]  —  The  plaintiffs  were  the 
London  agents  of  an  insurance  company,  who 
had  also  an  agent  at  Calcutta.  The  company 
issued  policies  on  cargoes  proceeding  from  Cal- 
cutta to  the  United  Kingdom,  re-insuring  the 
excess  above  5,000/.  on  any  one  ship,  through 
their  agents,  the  plaintiffs,  with  the  defendants, 
lost  or  not  lost,  in  any  one  ship,  as  may  be  de- 


clared. From  time  to  time  the  plaintiffs  re- 
ceived advices  from  the  agent  at  Calcutta, 
stating  the  names  of  the  ships,  and  particulars 
of  the  excess  of  6,000Z.  upon  each,  whereupon 
they  declared  the  ships  to  the  defendants,  to- 
gether with  the  amount  of  excess,  indorsements 
of  which  were  made  on  the  back  of  the  policy, 
which  was  thereby  appropriated  to  the  particular 
risk.  By  a  letter  of  the  15th  February,  1860,  the 
Calcutta  agent  informed  the  plaintiffs  of  an 
excess  insured  by  the  company  on  the  ship  B. 
On  the  16th  March  both  the  plaintiffs  and  de- 
fendants had  information,  as  the  fact  was,  that 
the  B..  had  been  destroyed  by  fire.  On  the  17th 
March  the  plaintiffs  appropriated  the  whole  of 
the  amount  remaining  on  the  then  current 
policy  to  other  ships.  On  the  19th  March  the 
plaintiffs  effected  a  fresh  policy  with  the  defen- 
dants in  continuance  of  the  former  one ;  and  on 
the  21st  the  plaintiffs  received  the  letter  of  the 
Calcutta  agent  of  the  15th  February  ;  wherenpon 
they  immediately  declared  to  the  defendants 
that  the  policy  of  the  19th  would  be  appropriated 
to  the  excess  of  6,000Z.  on  board  the  K. ;  and  on 
the  26th  March  made  an  indorsement  thereof 
upon  the  policy,  the  defendants  disputing  their 
right  to  do  so  : — Held,  that  the  fact  of  the  loss 
of  the  B.  being  known  to  both  plaintiffs  and  de- 
fendants at  the  time  of  the  issuing  of  the  policy 
was  immaterial,  as  it  was  not  at  that  time  known 
to  either  party  that  the  company  had  under* 
taken  any  risk  with  respect  to  the  ship  ;  and  that 
the  declaration  and  appropriation  were  suffi- 
cient. Gledstanes  v.  JRoyal  Exchange  Intur- 
ance  Corporation,  5  B.  &  S.  797  ;  34  L.  J.,  Q.  B. 
30  ;  11  Jur.,  N.  S.  108  ;  11  L.  T.  306  ;  13  W.  B. 
71. 

3.  GBAirr  AND  Issue  of  Policy. 

Formalities.]  —  A  policy  purported  to  be 
signed,  sealed  and  delivered  by  two  of  the  direc- 
tors of  an  insurance  company  in  the  presence  of 
their  secretary,  and  according  to  the  powers 
vested  in  the  directors  by  the  deed  of  settlement 
of  the  company.  This  statement  was  taken,  as 
against  the  company,  to  be  conclusive  that  it 
was  not  only  duly  signed  and  sealed,  but  also 
duly  delivered.  Xenos  v.  Wiekham,  2  L.  B., 
H.  L.  296  ;  36  L.  J.,  C.  P.  313  ;  16  L.  T.  800  ; 
16  W.  B.  38. 

A  policy  signed,  sealed,  and  delivered,  is  com- 
plete and  binding  as  against  the  party  executing 
it,  though,  in  fact,  it  remains  in  his  possession, 
unless  there  is  some  particular  act  required  to  be 
done  by  the  other  party  to  declare  his  adoption 
of  it.    lb. 

It  is  not  necessary  that  the  assured  should 
formally  accept  or  take  away  a  policy  in  order 
to  make  the  delivery  complete.    Ih, 

After  the  broker  had  prepared  a  slip,  and  the 
proposed  insurer  had  accepted  it,  and  had  pre- 
pared a  policy  in  accordance  with  it,  a  desire 
was  expressed  by  him  and  assented  to  by  the 
underwriter  that  the  policy  should  be  cancelled, 
on  which  a  cancellation  was  in  form  effected  : — 
Held,  that  this  was  not  c^ectnal  as  to  the  as- 
sured, who  had  not,  in  fact,  given  the  broker  any 
authority  to  cancel  "the  policy,     lb. 

Mistake — Cancellation.] — A  broker  was  in- 
stracted  to  effect  for  a  shipowner  an  insurance 
on  a  ship.  The  broker  gave  a  slip  to  C.  (the 
authorized  representative  of  an  insurance  com- 
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panj),  which  was  accepted,  and  a  policy  pre- 
pared accordingly.  When  the  policy  (with  the 
account  debiting  the  broker  with  the  premium) 
was  sent  to  his  office,  duly  signed,  sealed,  and 
delivered,  his  clerk  said  there  had  been  a  mis- 
take, that  the  policy  ought  not  to  have  gone  for- 
ward, and  that  there  was  no  premium  due.  This 
was  repeated  by  another  clerk,  who  came  to  C.'s 
office  for  the  purpose,  and  requested  the  cancel- 
lation of  the  policy.  C.  acted  on  these  repre- 
sentations (which,  howeyer,  had  been  made  by 
tht  broker's  clerks  without  any  authority  from 
the  shipowner),  and  cancelled  the  policy,  but 
charged  the  broker  with  the  stamp  duty  paid, 
and  gave  the  policy  to  him  in  order  to  enable 
him,  if  possible^  to  get  a  return  of  the  stamp 
duty  on  it.  The  ship  was  lost,  and  the  ship- 
owner made  his  claim  for  the  loss  : — Held,  that 
the  circumstances  were  sufficient  to  shew  an  exe- 
cution and  a  delivery  of  the  policy,  and  that  the 
unauthorized  act  of  the  broker  afforded  no 
answer  to  the  claim.    lb. 

At  what  Time  Valid.] — A  policy  on  a  ship 
'*  lost  or  not  lost,"  executed  after  the  ship  is 
known  by  all  the  parties  to  be  lost,  in  pursuance 
of  a  previous  agreement  to  insure,  is  valid.  Mead 
V.  Davison,  4  N.  &  M.  701  ;  3  A.  &  E.  308  ;  1  H. 
&  W.  156. 

4.  Alteration  and  Cobbegtion, 

Uiage  to  Alter. J — ^A  shipowner  who  was  in 
the  habit  of  receivmg  shipments  of  cotton  to  be 
carried  on  deck,  sometimes  at  the  request  and 
risk  of  the  shippers,  sometimes  for  his  own  con- 
venience, and  under  a  clean  bill  of  lading  at  his 
own  risk — ^to  protect  himself  as  to  jettison  in  the 
latter  case,  entered  into  open  policies  of  insur- 
ance as  to  which  the  usage  was  that  he  was 
bound  to  declare  all  his  risks  in  order  of  ship- 
ment, and  rectify  any  mistake  even  after  loss 
known.  His  agent,  by  negligence  or  by  mistake, 
gave  a  clean  biU  of  lading  for  a  certain  shipment 
and  gave  no  notice  to  him,  but  such  shipowner 
on  discovering  the  omission  altered  his  declara- 
tion by  inserting  this  shipment  though  after  loss 
known  : — Held,  that  the  shipowner  had  an  in- 
surable interest,  as  at  law  a  written  contract 
cannot  be  varied  on  the  ground  of  negligence  or 
mistake,  and  was  entitl^  to  alter  the  declara- 
tions both  according  to  the  usage,  which  could 
not  be  said  to  be  unreasonable,  and  according  to 
the  doctrine  to  be  deduced  finom  decided  cases, 
that  by  the  usages  of  merchants  and  under- 
writers, recognized  by  the  courts  without  formal 
proof,  such  declarations  may  be  altered  even 
after  loss  known,  if  the  alterations  are  made  in- 
nocently and  without  fraud.  Stephens  v.  Atis- 
tralasuin  Insurance  Company^  8  L.  R.,  C.  P. 
18 ;  42  L.  J.,  C.  P.  12  ;  27  L.  T.  586. 

Addition  of  Sutjeot-matter.] — If  a  policy  is 
executed  in  the  printed  form,  without  any  spe- 
cific subject  of  msurance  being  inserted  in  writ- 
ing, and  the  subject-matter  is  afterwards  added 
in  writing,  and  the  addition  signed  by  some  of 
the  underwriters  only,  the  assured  cannot  re- 
cover against  those  underwriters  who  do  not  so 
sign,  on  the  contract  as  it  stands  altered  by 
the  insertion.  Lang  horn  v.  Cologan,  4  Taunt. 
330. 

A  policy  originally  underwritten  on  "  ship  and 
outfit "  was,  after  the  ship  sailed,  declared  by 


consent  of  aU  parties  to  be  on  ship  and  goods, 
by  a  memorandum  written  on  a  blank  space  in 
the  body  of  the  policy ;  but  without  any  new 
stamps ;  and  it  having  been  before  decided,  that 
for  want  of  the  stamp  the  plaintiff  could  not  re- 
cover as  upon  a  policy  on  ship  and  goods,  as 
declared  by  the  memorandum,  it  was  now  held 
that  he  could  not  recover  upon  the  policy  in  its 
original  state  as  an  insurance  on  "  ship  and  out- 
fit," by  reason  of  the  alteration  apparent  upon 
the  fskce  of  the  instrument  itself,  and  which 
was  made  by  parties  interested.  French  v. 
Patton,  9  East,  351 ;  1  Gamp.  180.  And  see  Mill 
V.  Patten,  8  East,  373  ;  1  Camp.  72. 

Af  to  Voyage.] — ^A  policy  was  effected  on 
goods  from  Batavia  to  London ;  after  the  exe- 
cution of  the  policy,  the  time  of  sailing  was  en- 
larged from  the  10th  October  to  the  Slst  De- 
cember by  the  assured,  and  acquiesced  in  by  all 
the  underwriters,  except  the  defendant : — ^Held, 
that  it  was  a  material  alteration,  although  the 
defendant  had  signed  three  memoranda  subse- 
quent thereto ;  yet,  not  having  assented  to  it, 
the  policy  was  void  as  to  him  ;  and  that,  conse- 
quently, the  assured  could  not  recover  the  amount 
of  his  subscription.  Fairlie  v.  Christie,  1  Moore, 
114  ;  7  Taunt.  412  ;  Holt,  331. 

The  owner  of  a  vessel  bound  from  London  to 
Berbice,  which  had  deviated  by  taking  in  goods 
at  Madeira,  insured  her,  with  notice  to  the 
underwriter  of  the  circumstances,  "at  and  from 
London  to  Berbice,"  and  inserted  the  words  "  at 
sea  "  in  another  part  of  the  policy  : — Held,  that 
the  deviation  was  a  good  defence,  as  the  policy 
was  thereby  vacated.  Redman  v.  Louaon,  5 
Taunt.  462  ;  1  Marsh.  136  ;  3  Camp.  503. 

A  policy  **at  and  from  A.  and  B. "  is  not 
vitiated  by  inserting,  without  the  consent  of  the 
underwriter,  the  words  "  both  or  either."  Clap- 
ham  V.  Cologan,  3  Camp.  382. 

On  a  policy  on  ship  and  goods  ''  at  and  from 
Cuba  to  Liverpool,  with  liberty  in  that  voyage 
to  proceed  and  sail  to  and  touch  and  stay  at  any 
ports  and  places  whatsoever ;  and  with  leave  to 
discharge  and  take  in  at  any  ports  or  places  she 
might  call  at,  without  prejudice  to  that  insur- 
ance," the  assured,  after  the  subscription  of 
the  policy,  inserted  in  the  body  of  it  the  words, 
*'  with  leave  to  call  off  Jamaica,"  which  was  ac- 
quiesced in  by  all  the  underwriters  except  the 
defendant,  without  increase  of  premium  : — 
Held,  that  this  was  a  material  alteration,  and 
avoided  the  policy  as  against  the  defendant. 
Forshaw  v.  Chabert,  6  Moore,  369  ;  3  B.  &  B.  168, 

A  policy  from  Calmar  to  Portsmouth  was 
altered  with  the  consent  of  some  of  the  under- 
writers, by  inserting  the  words  "  or  Weymouth  " 
after  Portsmouth: — Held,  that  the  policy  was 
void  against  an  underwriter  who  was  ignorant 
of  the  alteration  when  it  was  made,  although 
afterwards,  on  being  informed  of  it,  he  said  he 
would  not  take  advantage  of  it.  Campbell  v. 
Christie,  2  Stark.  64. 

Immaterial— AdditloiL  of  "and  Trade."]<- 
A  policy  was  effected  on  a  ship  from  Liverpool 
to  Africa,  aad  during  her  stay  there  and  from 
thence  back  to  Liverpool,  with  liberty  to  proceed 
to  and  stay  at  any  ports  of  dischaige  and  load- 
ing in  Africa,  to  sell,  barter,  and  exchange  goods, 
and  load,  unload,  and  reload  goods  at  all  or  any 
of  the  ports  she  might  call  at  and  proceed  to. 
After  the  execution  of  the  policy,  uie  assured 
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inserted  the  words  *'  sell,  barter,  and  exchange 
goods,"  as  well  as  the  words  "  and  trade,"  after 
those  of  **  during  her  stay,"  and  to  which  several 
of  the  underwriters  assented  : — Held,  that  the 
alteration  was  unimportant,  and  therefore  did 
not  avoid  the  policy  against  an  underwriter  who 
had  subscribed  his  initials  to  the  words  **scll, 
barter,  and  exchange  goods,"  but  had  not  as- 
sented to  the  insertion  of  the  words  *'and  trade," 
although  his  initials  were  subscribed  to  them. 
Sanderson  v.  M*Cullomy  4  Moore,  5. 

So,  where  a  vessel  was  insured  from  Liverpool 
to  Africa,  and  during  her  stay  there  and  back, 
with  liberty  to  sell,  barter,  exchange,  load,  un- 
load, and  reload  goods.  After  the  execution  of 
the  policy,  the  assured  inserted  the  words  "  and 
trade,"  in  the  risk  without  the  consent  of  the 
defendant  (an  underwriter),  although  others  had 
assented  thereto : — Held,  an  immaterial  altera- 
tion, as  the  ship  had  liberty  to  trade  without 
the  introduction  of  those  words.  Sanderson  v. 
tSymons,  4  Moore,  42  ;  I  B.  &  B.  426. 

Valne  of  Share.] — ^A  policy  was  effected  on  the 
plaintiff's  share  of  goods,  va^jied  at  500Z.,  but 
upon  its  turning  out  that  his  interest  was  larger, 
the  words  were  added  in  the  margin  of  the 
policy  on  the  plaintiff's  goods,  "say  one-fifth 
valued  at  lOOZ.,"  to  which  the  defendant's 
initials  were  subscribed ;  the  declaration  need 
not  notice  the  original  stipulation.  Jtobinson  v. 
Thbin,  I  Stark.  136. 

Further  Premium.] — A  policy  containing  a 
warranty  that  the  ship  shall  sail  on  or  before  a 
given  day  may  be  altered  pending  the  risk,  by  a 
memorandum  whereby  the  underwriters,  in  con- 
sideration of  a  further  premium,  agree  to  cancel 
the  warranty,  and  to  make  a  return  of  premium 
if  the  ship  sails  with  convoy.  Riasdale  v. 
Skedden^  4  Camp.  107. 

Kecessity  of  Fresh  Stamp.] — See  ante,  col.  630. 

5.  CONSTBUCTION. 

Method  of.] — Policies  of  insurance  are  to  be 
construed  by  the  same  rules  as  other  instru- 
ments, unless  where,  by  the  known  usage  of 
trade,  or  the  like,  certain  words  have  acquired 
a  peculiar  sense,  distinct  from  their  ortlinary 
and  popular  sense.  Robertson  v.  French^  4  East, 
130  ;  4  Esp.  246.  And  see  Cazalet  v.  St.  Barbe, 
1  T.  R.  191. 

Policies  are  to  be  construed  according  to  the 
same  rules  as  all  other  written  coiltracts,  namely, 
by  ascertaining  the  intention  of  the  parties,  to 
be  gathered,  in  the  first  instance,  from  the  words 
of  the  instrument,  but  interpreted,  if  necessary, 
by  the  surrounding  circumstances.  Carr  v. 
Montefiore,  5  B.  &  S.  408. 

The  words  "  perils  of  the  seas  "  in  a  policy  are 
terms  of  general  import,  upon  which  the  court  is 
to  put  a  construction.  Crofts  v.  Marshall,  7  C. 
&  P.  697. 

A  policy  of  insurance  was  effected  on  a  ship 
on  22nd  January,  1872,  to  23rd  January,  1873, 
both  inclusive.  There  words  were  written  in  on 
a  printed  form,  which  also  contained  in  print 
the  words  "  at  and  from,"  and  "  for  this  present 
voyage,"  and  other  similar  words  which  were 
commonly  found  in  the  form  of  a  voyage  policy, 
and  which  had  not  been  erased : — Held,  that 
this  policy  was  really  a  time  policy,  and  its 
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character  was  not  affected  by  the  printed  words 
left  in.  Dudgeon  v.  PembroJte,  2  A  pp.  Cas.  284  ; 
46  L.  J.,  Q.  B.  409  ;  36  L.  T.  382  ;  25  W.  R.  499. 

6.  Ratification. 

After  Knowledge  of  Loss.]  —  A  policy  on 
freight,  valued  at  a  certain  sum,  was  made  by 
charterers  on  behalf  of  themselves  and  those 
interested,  in  the  usual  terms.  It  came  to  the 
knowledge  of  the  shipowners,  but  not  till  after 
they  had  heard  of  the  loss.  They  then  claimed 
the  benefit  under  it : — Held,  that,  there  being 
satisfactory  evidence  of  the  policy  having  been 
made  on  the  owners*  account,  it  was  open  to 
them  to  ratify  it,  even  after  they  had  knowledge 
of  the  loss,  nilliaws  v.  North  China  Insurance 
Coni^any,  1  C.  P.  D.  757  ;  36  L.  T.  884— C.  A. 


IT.    DURATION  OF  RISK. 


1. 


2. 


On  Goods. 

a.  What  Goods. 

b.  On  Loading  or  Landing  Cargo,  644. 

c.  Mode  of  lining  and  Landing,  646. 

d.  What  Port,  647. 
On  Ship. 

a»  Extent  of  Liability,  649. 
b.  Termination  on  Mooring,  653. 
3.  On  Freight,  656. 

1.  On  Goods. 
a.  What  QoodB. 

Transhipping.]— Where  the  owners  of  goods 
insured  shifted  them  from  one  ship  to  another  : 
—Held,  that  they  might  still  recover  for  an 
average  loss  arising  from  the  capture  of  the 
other  ship.  Plantamour  v.  Staples,  1  T.  R.  611, 
n.;  3  Dougl.  1. 

By  a  policy,  assurance  was  made  *'  including 
risk  of  craft  to  and  from  the  ship,"  on  linseed- 
oil  cakes,  "free  of  particular  average  unless 
general,  or  the  ship  was  stranded,"  The  cakes 
were  put  on  board  a  lighter  at  their  destination, 
and  the  lighter  stranded  and  sank,  whereby  a 
particular  average  loss  was  sustained : — Held, 
that  the  underwriters  were  not  liable.  Hofman 
V.  Marshall,  2  Bing.  N.  C.  383  ;  2  Scott,  659  ;  1 
Hodges,  330. 

Several  Vesiels.]— Carriers  on  a  canal  effected 
an  insurance  for  twelve  months,  upon  goods  on 
board  of  thirty  boats,  named,  between  London, 
Birmingham,  &c.,  backwards  and  forwards,  with 
leave  to  take  in  and  dischaige  goods  at  all  places 
on  the  line  of  navigation.  The  insurance  was 
agreed  to  be  12,000Z.  on  goods,  as  interest  might 
appear  thereafter ;  the  claim  on  the  policy  war- 
ranted not  to  exceed  100/.  per  cent.,  and  3,000/. 
only  were  to  be  conveyed  by  the  policy  in  any 
one  boat  on  any  one  trip  : — Held,  that  the  policy 
was  not  exhausted  when  once  goods  to  the  value 
of  12,000/.  had  been  carried  by  all  the  boats,  or 
by  each  of  them,  but  that  it  continued,  through- 
out the  year,  to  protect  all  the  goods  afloat  at 
any  one  time,  up  to  the  amount  insured.  Crow- 
ley V.  Cohen,  3  B.  &  Ad.  478. 

Held,  also,  that,  upon  the  loss  of  goods  on 
board  one  of  the  boats,  the  assured  was  entitled 
to  recover  that  proportion  of  such  loss  whidi 
12,000/.  bore  to  the  whole  value  of  the  amount 
carried  during  the  year.    lb, 
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AVherc  two  policies  for  different  sums  were 
effected  on  goods  on  board  an j  ship  or  ships  on  a 
particular  voyage,  and  goods  were  put  in  dif- 
ferent proportions  on  ^>ard  two  ships  which 
sailed  on  the  voyage,  one  of  which  was  lost,  bat 
the  other  arrived  in  safety  : — Held,  that  the  in- 
sured might  apply  either  policy  to  the  ship 
which  was  lost.  Henchman  v.  Offiey^t  2  H.  Bl. 
345,  n. ;  3  Doagl.  139. 

Sale  at  Sea.] — ^A  ship  being  chartered  with 
grain  from  Galalz  to  Emdcn,  for  orders  to  dis- 
charge in  a  port  of  the  United  Kingdom,  the  owners 
effected  an  insurance  on  the  cargo  from  Galatz 
to  Emden,  and  thence  to  a  port  of  discharge  in 
the  United  Kingdom,  with  leave  to  call  for  oilers, 
and  to  naturalize  the  cargo,  to  return  20«.  per  cent, 
if  risk  should  end  at  the  port  of  naturalization. 
The  cargo  was  sold  afloat,  while  on  the  voyage 
from  G^tz  to  Emden,  by  bought-and-sold  notes, 
for  60«.  per  quarter,  including  freight  and  in- 
surance to  Emden.  The  bill  of  lading  (which 
was  in  conformity  with  the  charterparty)  and 
the  policy  of  assurance .  were  delivered  to  the 
purchaser : — Held,  that  the  purchaser  was  only 
entitled  to  the  assurance  to  Emden,  and  conse- 
quently that  he  could  not  recover  from  the 
underwriter  for  a  loss  betwceu  Emdeu  and  the 
port  of  discharge  in  the  United  Kingdom.  lon- 
idei  Y.  Harford,  29  L.  J.,  Ex.  36. 

On  Separate  Packages.] — By  a  marine  policy 
of  insurance  the  insurance  was  described  to  be 
"  on  1,711  packages  teas,  valued  at  one  sum,  on 
a  voyage  from  New  York  to  Ijondon,"  by  a  ship 
**  warranted  by  the  assured  free  from  damage 
from  dampness,  change  of  flavour,  or  being 
spotted,  or  mouldy,  except  caused  by  actual 
contact  of  sea  water  with  the  articles  damaged, 
occasioned  by  sea  perils."  In  case  of  partial 
loss  by  sea  damage  to  certain  goods,  not  in- 
cluding tea,  "  the  loss  shall  be  ascertained  by  a 
separation  and  sale  of  the  portion  only  of  the 
contents  of  the  packages  so  damaged,  and  not 
otherwise ;  and  the  same  practice  shall  obtain  as 
to  all  other  merchandize,  as  far  as  practicable." 
The  ship  met  with  very  bad  weather  during  the 
voyage,  and  449  of  the  1,711  packages  of  the  tea 
were  seriously  diunaged  hy  actual  contact  of  sea 
water.  The  rest  of  ^e  packages  arrived  soundly 
and  in  good  condition,  except  by  the  injury  to 
their  reputation  from  having  formed  parti  of  a 
shipment  of  which  449  packages  hiad  been 
damaged  b^  sea  water,  and  which  was  the 
cause,  as  was  usual  in  such  cases,  of  these 
packages,  though  sound  and  uninjured,  not 
realizing  so  high  prices  as  they  would  have 
done  if  the  449  packages  had  not  been  damaged 
by  sea  water  : — Held,  that  the  packages  insured 
by  the  policy  were  divisible,  and  that  the  assured 
was  entitled  to  recover  only  in  respect  of  the  449 
packages  which  were  actually  damaged.  Cater 
V.  Great  Western  Insurance  Company  of  New 
York,  8  L.  R.,  C.  P.  552  ;  42  L.  J.,  C.  P.  266  j  29 
L.  T.  136. 

Gtoods  Valued  ae  at  Time  of  Arrival.]— Held, 
also,  that  the  loss  in  value  of  the  goods  depended 
on  their  value  at  the  time  of  their  arrival  at  the 
port  of  destination,  and  not  at  the  time  of  sale, 
and  the  underwriters  were  therefore  not  liable 
for  a  fall  in  the  market  price  between  such 
arrival  and  the  time  of  sale.    Ih, 


b.  On  Loading  or  Iiandlnflr  Oareo. 

<*  From  the  Loading  " — Beferenoe  to  Original 
Polioy.] — ^A  policy  of  insurance  was  underwritten 
for  1,0002.,  which  was  declared  to  be  a  re-assur- 
ance, subject  to  all  clauses  and  conditions  of  the 
original  policy,  on  the  ship  Daybreak,  at  and 
from  any  port  or  ports  in  any  order  on  the  West 
Coast  of  Africa  to  the  vessel's  port  or  ports  of 
call  and  discharge  in  the  United  Kingdom,  the 
insurance  to  commence  **  from  the  loading  of  the 
goods  at  as  above."    By  the  original  poUcy  the 
insurance  was  for  1,0002.  upon  the  cargo  of  Day- 
break, at  and  from  Liverpool  to  any  ports  in  any 
order,  backwards  and  forwards   and  forwards 
and  backwards    on   the    coast  of  Africa,   and 
thence  back  to  a  port  of  discharge  in  the  United 
Kingdom,  with  leave  to  increase  the  valuation  of 
the  cargo  on  the  homeward  voyage  ;  *^  outward 
cargo  to  be  considered  homeward  interest  twenty- 
four  hours  after  her  arrival  at  her  first  port  of 
discharge."    Goods  were  shipped  at  Liverpool, 
and  the  vessel,  with  the  same  goods  on  board, 
departed  from  a  port  on  the  West  Coast  of 
A&ica,  and  more,  than  twenty-four  hours  after 
she  had  arrived  at  her  first  port  of  discharge,  the 
goods  were  lost  by  perils  insured  against  in  the 
original  policy  : — Held,  that  the  words  "  the  in- 
surance to  commence  from  the  loading  of  the 
goods  as  above  "  were  qualified  by  the  words  in 
the  original  policy,  by  which  outward  cargo  was 
to  be  considered  homewaid  interest  twenty-four 
hours  after  the  vessel's  arrival  at  her  first  port  of 
discharge,  and  that  the  risk  had  consequently 
attached    and    the   underwriters    were    liable. 
Joyce  V.  Mealin  Marine  Insurance  Company^  7 
L.  R.,  Q.  B.  680 ;  41  L.  J.,  Q.  B.  356  ;  27  L.  T. 
144. 


LoM  of  lighters  alongside.] — The  plain- 


tiffs, shipowners,  by  a  policy  of  insurance  under- 
written by  the  defendants,  caused  "  themselves 
to  be  insured,  lost  or  not  lost,  at  and  from  Liban 
to  Bordeaux,  upon  freight  (valued  at  interest), 
of  and  in  the  vessel '  Hawthorn,'  beginning  the 
adventure  upon  the  said  goods  or  &eight  from 
the  loading  thereof,  on  board  the  said  ship  at 
Liban,  and  to  continue  and  endure  during  the 
said  vessel's  abode  there,  and  until  the  said  vessel 
shall  have  arrived  at  Bordeaux,  and  the  said 
goods  shall  be  safely  delivered  from  the  said 
ship."  The  plaintiffs'  said  vessel  commenced 
loading  at  Liban  a  cargo  of  oats  for  Bordeaux, 
and  a  portion  of  the  cargo  was  in  lighters  along- 
side, and  was  about  to  be  transferred  to  the  said 
vessels,  when,  f>y  reason  of  the  perils  of  the  sea," 
the  said  lighters  and  portions  of  cargo  were 
wholly  lost,  and  the  plaintiffs  were  prevented 
from  earning  the  freight  insured : — Held,  upon 
demurrer,  that  the  plaintiffs  could  not  recover. 
Hopper  V.  Wear  Marine  Insurance  Company,  46 
L.  T.  107. 

Time  of.] — ^Where,  by  a  policy,  a  ship  and 

goods  were  insured  "  at  and  from  ill  and  every 
port,  &c.,  on  the  coast  of  Brazil,  and  after  the 
17th  of  September  to  the  Cape  of  Good  Hope, 
beginning  the  adventure  upon  the  goods  from 
the  loading  aboard  the  same  ship  at  all  and  every 
port,  &c.,  on  the  coast  of  Brazil,  and  from  the 
17th  of  September,  1800,  and  upon  the  ship  in  the 
same  manner,"  with  liberty  to  sail  to,  &c.,  any 
places  backwards  or  forwards  under  the  Portu- 
guese government,  &c.,  at  a  premium  of  four 
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gaineas  per  oent,  to  return  31.  10«.  should  the 
ship  have  arrived  or  the  risk  have  othen^'ise 
ceased  on  or  before  the  17th  of  September : — 
Held,  that  the  policy  only  attached  on  the  home- 
ward-bound cargo  laden  on  board  at  the  coast  of 
Brazil,  and  did  not  cover  a  cargo  originally-taken 
in  at  the  Cape  of  Good  Hope,  and  which  con- 
tinued on  board  after  the  17th  of  September, 
while  the  ship  was  on  the  coast  of  Brazil,  and 
after  she  left  it  on  her  return  to  the  Cape. 
Neither  did  the  policy  cover  the  ship  itself, 
which  was  insured  in  the  same  manner  as  the 
goods.  Robertson,  v.  French^  4  East,  130;  4 
£sp.  246. 

Before  Loading.] — Action  upon  a  policy,  at 
and  from  New  York' to  Quebec,  during  the  ship's 
stay  there,  an^  thence  to  Liverpool,  on  profit  on 
cargo,  beginning  the  adventure  upon  the  goods 
from  the  loading  aboard  the  ship.  The  ship  was 
at  the  time  of  effecting  the  policy  on  the  voyage 
from  New  York  to  Quebec,  where  the  plaintiff 
had  provided  a  cargo  ready  to  be  loaded,  and  was 
lost  before  she  reached  that  port.  The  declara- 
tion set  out  a  correspondence  between  the  plain- 
tiff and  his  brokers,  which  shewed  that  the 
plaintiff  Intended  to  insure  the  loss  of  his 
profit  by  the  ship  being  lost  before  she  reached 
Quebec,  and  alleged  that  the  correspondence  and 
the  nature  of  the  intended  risk  were  explained  to 
the  defendant  before  he  subscribed  the  policy, 
and  that  the  rate  of  premium  was  higher  than 
would  have  been  charged  for  a  similar  risk  com- 
mencing at  Quebec,  or  for  a  risk  on  goods  only 
for  the  said  voyage  : — Held,  fhat  as  no  goods  ever 
were  loaded  aboard  her  by  the  insured,  the  ad- 
venture never  began,  and  therefore  the  under- 
writers were  not  liable,  and  that  the  construction 
of  the  policy  could  not  be  varied  by  the  corre- 
spondence, nor  by  the  amount  of  the  premium. 
llalhead  v.  Young,  6  El.  &  Bl.  312  ;  2  Jur.,  N.  S. 
970  ;  25  L.  J.,  Q.  B.  290. 

Fire  after  Landing.] — A  time  policy  was  made 
on  the  Ornnd'  Bonny,  "  on  15,000/.  on  cargo, 
valued  at  15,000/.,  with  liberty  to  increase  the 
value  on  the  homeward  voyage."  The  body  of 
the  policy  was  in  the  ordinary  printed  form,  ex- 
pressing the  risk  on  the  goods  to  be  from  the 
loading  on  board  the  ship,  including  risk  of  craft, 
and  to  endure  until  disclmrged  and  safely  landed. 
On  the  margin  was  a  memorandum,  "  with  liberty 
to  load,  reload,  exchange,  sell  or  barter,  all  or 
either,  goods  .or  property,  on  the  coast  of  Africa 
and  African  islands,  and  with  any  vessels,  boats, 
&ctories,  canoes,  and  to  transfer  interest  from 
the  vessel  to  any  other  vessel,  or  from  any  other 
vessels  to  this  vessel,  in  port  and  at  sea,  and  in 
any  ports  or  places  she  may  call  at  or  proceed  to, 
without  being  deemed  a  deviation."  The  Grand 
Bonny  sailed  to  Africa  with  a  cargo,  part  of 
which  was  landed  in  a  factory  for  the  purpose  of 
barter,  and  was  lying  at  anchor  loading  from  the 
factory  native  produce,  when  the  factory  with 
its  contents  was  destroyed  by  fire  : — Held,  that 
the  policy  embraced  only  maritime  risks,  and 
did  not  protect  either  the  goods  which  had  been 
part  of  the  cargo  of  the  Grand  Bonny,  but  had 
been  landed  in  the  factory,  nor  the  produce  in- 
tended to  be  her  cargo,  but  still  on  shore,  whether 
that  produce  had  been  obtained  by  barter  of  the 
cargo  or  otherwise.  Harrison  v.  Ellis,  7  El.  & 
BL  466  J  26  L.  J.,  Q.  B.  239  j  8  Jttr.,  N.  S.  908. 


o.  Xode  of  Zioadinff  and  Landing. 

By  Lighters.] — Insurance  on  goods  from  A.  to 
B.,  **  until  they  should  be  there  discharged  and 
safely  landed."  On  their  arrival  at  B.,  the  mer- 
chant to  whom  the  goods  belonged,  employed  and 
paid  a  public  lighter  to  land  them,  and  the  goods 
being  damaged  in  the  lighter,  without  negligence, 
the  underwriters  were  held  liable  for  the  loss. 
Hurry  v.  Royal  Exchange  Assurance  Company ^ 

2  B.  &  P.  430  ;  3  Esp.  289. 

Goods  put  into  a  public  lighter  for  the  purpose 
of  being  landed,  are  protect^  by  usage  under  a 
general  policy  ;  but  if  the  merchant  sends  his  own 
lighter,  the  underwriter  is  discharged.  Rncker 
V.  London  Assurance  Comjmnyt  2  B.  &  P.  432,  n.; 

3  Esp.  290. 

Action  on  a  policy  on  goods,  ^*  until  the  cargo 
should  be  discharged  and  safely  landed."  On  the 
arrival  of  the  ship,  the  goods  insured  were  put 
on  board  a  lighter  hired  in  the  usual  way,  and 
brought  to  the  plaintiff's  wharf  in  the  evening ; 
but  not  landed  on  account  of  the  rough  weather ; 
the  plaintiff  then  undertook  to  see  to  the  landing 
himself,  but  in  the  night  the  lighter  was  by  an 
unavoidable  accident  sunk  and  the  goods  lost : — 
Held,  that  the  underwriters  were  discharged. 
Strong  v.  Natally,  1  N.  R.  16. 
^  By  a  policy,  assurance  was  made  "  including 
risk  of  craft  to  and  from  the  ship,"  on  linseed  oil 
cakes,  **  free  of  particular  average  unless  general, 
or  the  ship  was  stranded.'^  The  cakes  were  put 
on  board  a  lighter  at  their  destination,  and  the 
lighter  stranded  and  sunk,  whereby  a  particular 
average  loss  was  sustained : — Held,  that  the 
underwriters  were  not  liable.  Hnfnian  v.  Mar^ 
shall,  2  Bingl  N.  C.  383  ;  2  Scott,  569 ;  1  Hodges, 
330.  See  also  Hopper  v.  Wear  Marine  Insurance 
Company,  46  L.  T.  107,  ante,  col.  644» 

Lost  in  Gtovemment  Warehouses.] — Upon  a 
common  policy  on  goods  the  underwrit'Crs  are 
discharged  if  the  goods  are  landed  at  the  port 
of  destination  by  the  officers  of  government 
there,  and  are  lodged  in  the  government  ware- 
houses, if  this  is  the  usual  mode  in  which  goods 
are  landed  at  that  port,  although  the  goods 
insured  are  afterwards  confiscated  by  the 
government,  and  are  never  in  the  possession 
of  the  consignees.  Brown  v.  Carstmrs^  3  Camp. 
161. 

Bemoval  and  Beloadiag.]— A  ship,  having 
landed  a  cargo  of  guano  at  Patagonia,  sailed  for 
England,  but  being  sea-damaged,  put  into  Monte 
Video,  in  the  River  Plate.  She  there  underwent 
repairs,  a  portion  of  her  cargo  having  been  re- 
moved for  the  purpose ;  and  after  refitting  and 
reloading,  she  was  sold,  together  with  the  cargo, 
to  D.  &  Co.,  who  caused  her  to  be  insured  "  at 
and  from  port  or  ports  in  the  River  Plate  to  the 
United  Kingdom,  beginning  the  adventure  upon 
the  goods  and  merchandizes  from  the  loading 
thereof  aboard  the  ship  at  as  above  : " — Held, 
that  the  removal  and  reloading  of  a  portion  of 
the  cargo  at  Monte  Video  amounted  to  a  con- 
structive loading  at  that  port,  so  as  to  satisfy  the 
terms  of  the  policy,  and  that  the  underwriters 
were  therefore  liable.  Carr  v.  3fontcfiore,  33 
L.  J..  Q.  B.  57  ;  10  Jur.,  N.  S.  812  ;  10  L.  T.  294  ; 
12  W.  R.  126.  Affirmed  on  appeal,  5  B.  &  S. 
408  ;  33  L.  J.,  Q.  B.  256  ;  10  Jur.,  N.  S.  1069  ;  11 
L.  T.  167  J  12  W.  R.  870— Ex.  Oh. 

Y  2 
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d.  What  Port. 


What  is  a  Port] — Policy  on  ship  for  four 
months,  at  and  from  a  place  to  any  port  or 
ports  whatsoever : — Held,  that  an  open  roadstead 
(being  the  usual  place  of  loading  and  unloading) 
was  a  port  within  the  meaning  of  this  policy. 
Cockey  v.  Atkinson,  2  B.  &  A.  460. 

Extent  of  Port.] — A  policy  "  at  and  from  Lyme 
to  London  "  does  not  protect  a  cargo  laden  at 
Bridport  within  the  port  of  Lyme,  and  eight 
miles  nearer  to  London.  Constable  v.  Noble,  2 
Taunt.  403. 

Port  of  Loading.]— If  a  policy  is  effected  on 
goods  on  a  voyage  defined  from  A.  to  B.,  the  risk 
to  commence  "  at  and  from  the  loading  thereof 
on  board,*'  not  saying  where,  it  must  be  intended 
a  loading  at  the  place  from  which  the  voyage 
commenced.     Spitta  v.  Woodman,  2  Taunt.  416. 

A  policy  on  goods  at  and  from  G.  to  the  ship's 
port  of  discharge,  beginning  the  adventure  on  the 
goods  from  the  loading  aboard  the  ship,  does  not 
cover  goods  loaded  at  an  anterior  port,  though 
they  were  in  a  loaded  state  and  in  good  safety  at 
G.,  just  before  effecting  the  insurance.  Hiellish 
v.  Allnuttj  2  M.  &  S.  106. 

An  assured  was  entitled  to  recover  a  loss  of 
goods  insured  at  and  from  Landscrona  to  Wol- 
gast,  though  they  were  shipped  at  Gottenburg 
before  the  ship  arrived  at  Lanascrona,  and  though 
the  policy  was  declared  to  be  at  and  from  the 
loading  of  the  goods  on  board  the  ship  ;  it  appear- 
ing that  the  underwriter  was  informed  at  the 
time  when  the  goods  were  loaded  on  board  at 
Gottenburg,  and  that  part  of  them  was  landed 
aad  reloaded  at  Landscrona,  so  as  to  enable  the 
.  custom-house  officers  there  to  ascertain  the  quality 
of  the  whole  and  to  adjust  the  duties,  and  the 
policy  being  free  of  average.  Nonnen  v.  Rrid,  16 
East,  176,  and  see  Carr  v.  Mtmtefiore,  svpra. 

Policy  on  goods  at  and  from  G.  to  any  port  in 
the  Baltic,  ^ginning  the  adventure  from  the 
loading  on  board  the  ship,  and  the  policy  was 
declared  to  be  in  continuation  of  a  former  policy ; 
which  was  a  policy  from  V.  to  her  port  of  dis- 
charge in  the  United  Kingdom,  or  any  ports  in 
the  Baltic,  with  liberty  to  take  in  and  discharge 
goods  wheresoever,  to  return  12  per  cent,  if  the 
voyage  ended  atG.: — Held,  that  the  assured  was 
entitled  to  recover,  although  the  goods  were  not 
loaded  on  board  at  G.  but  at  V.,  and  although  the 
defendant  was  not  an  underwriter  on  the  former 
policy.  Bell  v.  Ilobson,  16  East,  240  ;  3  Camp. 
272.  And  see  narrower  v.  Hutchinson,  post,  col. 
769. 

Partial  Discharge.] — If,  on  an  insurance  of 
goods  only  to  a  particular  port,  the  ship  touches 
at  one  port,  and  after  discharging  part  of  her 
cargo  proceeds  with  the  residue  to  another,  the 
iusurance  remains  in  force  until  her  arrival  at 
the  latter  port.    Leigh  t,  Mather,  1  Esp.  411. 

Secus,  if  the  insurance  is  on  ship  and  goods.  lb, 

Preyioua  Loading.] — ^Where  a  policy  was  on 
goods  at  and  from  Pemambuco  to  Maranham,  and 
from  thence  to  Liverpool,  beginning  the  adven- 
ture on  the  goods  from  the  loading  thereof  on 
board  the  ship  wheresoever  : — Held,  that  it 
would  cover  goods  previously  loaded  at  Liverpool, 
and  which  arrived  at  P.,  but  were  not  unloaded 
there,  and  afterwards  sustained  a  partial  loss  by 


wreck  in  the  voyage  from  P.  to  M.  Gladstone 
V.  Oay,  1  M.  ac  S.  418. 

Under  a  policy  upon  a  ship  and  cargo  "  at  and 
from  the  coast  of  A.  to  her  port  and  ports  of  dis- 
charge in  the  United  Kingdom,  beginning  the 
adventure  upon  the  goods  and  merchandize  from 
the  loading  aboard  the  ship,  twenty-four  hours 
after  her  arrival  on  the  coast :" — Held,  that  no 
part  of  the  outward  cargo  was  covered  by  the 
policy,  it  not  appearing  on  the  face  of  the  policy 
that  the  goods  on  board  previously  to  the  arrival 
on  the  coast  of  A.  were  intended  to  be  insured. 
Rickman  v.  Carstairs,  2  N.  &  M.  562 ;  6  B.  & 
Ad.  651. 

Held,  also,  that  a  memorandum,  valuing  the 
cargo  at  a  certain  sum,  did  not  operate  to  make 
the  policy  extend  to  cover  a  loss  of  portions  of 
the  outward  cargo,  which  continued  on  board 
after  the  vessel  had  arrived  on  the  coast,    lb. 

*<  At  and  from  **  a  Foreign  Port.]— A  policy 
upon  a  homeward  voyage  from  India,  upon  goods 
at  and  from  a  foreign  port  of  loading,  until  the 
ship's  arrival  in  London,  beginning  the  adven- 
ture upon  the  goods  from  the  loading  at  the 
foreign  port  of  loading,  and  so  to  continue 
upon  the  goods  until  the  same  should  be  dis- 
charged, attaches  only  on  the  particular  cargo 
taken  at  the  first  port  of  loading.  Grant  v.  Pax- 
ton,  1  Taunt.  463. 

Where  a  vessel  is  insured  "  at  and  from "  a 
foreign  port  at  which  she  is  expected  to  arrive, 
the  risk  attaches  when  she  first  arrives  at  the 
port  in  such  a  seaworthy  condition  as  to  be  en- 
abled to  lie  there  in  safety.  Haughton  v.  Empire 
Marine  Insurance  Company ^  1  L.  R.,  Ex.  206  ; 
35  L.  J.,  Ex.  117  ;  12  Jur.,  N.  S.  376 ;  16  L.  T. 
80 ;  14  W.  R.  645  ;  4  H.  &  C.  41. 

A  ship  was  insured  on  a  valued  policy,  lost  or 
not  lost,  at  and  from  Havana  to  Greenock. 
Upon  arriving  inside  the  harbour  of  Havana  she 
proceeded  up  the  harbour  in  charge  of  a  pilot. 
When  past  the  mass  of  the  shipping  lying  off  the 
city  of  Havana,  and  past  the  point  where  she 
was  ultimately  discharged,  she  began  to  stir  up 
the  mud,  whereupon  the  pilot  ordered  her  to  be 
anchored.  She  sustained  damage  from  settling 
down  on  the  anchor  of  another  ship  : — Held,  that 
the  word  "  at"  was  to  be  construed  in  its  ordinary 
and  geographical  sense,  and  that  it  was  equiva- 
lent to  *'  at  her  first  arrival  at ; "  and  therefore 
the  policy  attached  immediately  on  the  ship  en- 
tering the  natural  boundaries  of  the  harbour  of 
Havana,    lb, 

A  policy,  at  and  from  a  foreign  port,  attaches 
when  the  ship  has  arrived  there  in  good  physical 
safety,  although,  from  physical  causes,  she  may 
be  in  greater  danger  of  condemnation.  Bell  v. 
Bell,  2  Camp.  475. 

On  a  policy  at  and  from  Pemambuco,  or  any 
other  port  or  ports  in  the  Brazils,  to  London,  "  be- 
ginning the  adventure  from  the  loading  the  goods 
on  board  the  ship  on  the  termination  of  her  cruise, 
and  preparing  for  her  voyage  to  London."  The 
ship,  on  the  termination  of  her  cruise,  touched  at 
Pemambuco,  but  failing  to  procure  a  cargo  there, 
she  proceeded  to  St.  Salvador,  and  was  lost  on  her 
voyage  thither  ; — Held,  that  the  policy  attached 
at  Pemambuco.  Lambert  v.  Liddard,  1  Marsh. 
149  ;  6  Taunt.  480. 

Belay  at  Intermediate  Port.] — Goods  and 
freight  were  Insured  at  and  from  L.  to  M.  V.  and 
B.  A.,  if  open,  or  the  ship's  final  port  of  discharge 
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in  the  rirer  P.,  with  liberty  to  wait  two  months 
at  M.  v.,  if  needfal,  &i  a  premium  of  five  guineas 
per  cent.,  to  return  21.  per  cent,  for  risk  ending  at 
M.  V.  on  arrival.  The  vessel  arrived  on  the  2nd 
of  Angust  at  M.  Y.,  which  was  then  blockaded 
bj  an  enemy's  fleet,  to  prevent  vessels  passing  to 
B.  A.  The  blockade  did  not  cease  till  the  4th 
of  October.  The  vessel  afterwaids  sailed  for 
B.  A.,  and  was  lost : — Held,  that  the  risk  was  at 
an  end  as  soon  as  the  vessel  had  stayed  two 
months  at  M.  Y.,  and  the  underwriters  were 
therefore  discharged.  Doyle  v.  Powell,  4  B.  & 
Ad.  267  ;  1  N.  &  M.  678. 

"Lftft  Port  of  Diioharge.*'] — ^A  ship  was  in- 
sured from  London  to  any  port  or  ports  in  the 
River  Plate,  until  her  arrival  at  her  last  port  of 
dischai^  in  that  river ;  and  the  master,  intending 
to  discharge  her  cargo  at  Buenos  Ayres,  passed 
Haldonado,  but  hearing  that  Buenos  Ayres  was 
then  in  the  hands  of  the  enemy,  he  went  to  Monte 
Video,  with  intent  to  make  a  complete  discharge 
there,  if  the  market  was  favourable  ;  but  after 
discharging  a  part,  and  not  finding  the  market 
^ere  so  favourable  as  he  expected,  he  had  not 
abandoned  his  original  intention  of  going  to 
Buenos  Ayres,  if  it  should  afterwards  l^  practi- 
cable ;  but  while  he  was  still  discharging  part  of 
his  cargo  at  Monte  Video,  a  loss  happened  by  a 
peril  of  the  sea : — Held,  that  as  Buenos  Ayres, 
to  which  other  port  only  in  the  Plate  he  had  con- 
templated to  go,  was  at  the  time  of  his  arrival 
in  the  Plate  (and  in  fact  continued  up  to  the 
time  of  the  loss)  in  the  hands  of  the  enemy,  so 
that  he  could  not  legally  go  there,  Monte  Video 
must  be  taken  to  l^  the  ship's  last  port  of  dis- 
charge, and  that  on  her  arrival  there  the  policy 
was  OLBcharged,    proton  v.  Vigne,  12  Bast,  283. 

Upon  an  insurance  from  £2ngland  to  Barbadoes 
and  all  or  any  of  the  West  India  colonies,  to  con- 
tinue until  the  ship  shall  be  arrived  at  her  final 
port  of  discharge,  the  risk  terminates  on  the  dis- 
charge of  the  outward  c^rgo  at  any  of  the 
colonies.  Moore  v.  Taylor,  3  K.  &  M.  406 ;  1  A. 
&  E.  25. 

2.  On  Ship. 

a.  Extent  of  Liability. 

Doforlption  of  Voyage.]— If  parties  describe  in 
the  usual  terms  the  voyage  they  insure,  both 
knowing  that  the  adventure  has  deviated  from 
that  description,  they  are  nevertheless  bound  by 
the  description  they  have  chosen,  and  the  pre- 
vious deviation  is  fatal.  Redman  v.  London-,  5 
Taunt.  462  ;  1  Marsh.  136  ;  3  Camp.  503. 

Time  or  Voyage  Polloy.] — A  ship  insured  '*at 
and  from  the  port  of  Pomaron  to  Newcastle-on- 
Tyne,  and  for  fifteen  days  whilst  there  after 
arrival,"  arrived  safely  at  Newcastle  on  the  4th 
of  December,  and  on  the  13th  completed  the 
discharge  of  her  inward  cargo  within  the  port  of 
Newcastle.  Having  been  chartered  to  load  in 
the  River  Tyne  a  cargo  of  coals  for  delivery  at 
Gibraltar,  and  having  received  on  board  two 
keels  of  the  same  as  a  stiffening,  the  ship  was 
moved  on  the  16th  of  December  to  a  loading 
place  on  the  Tyne,  within  the  port  of  Newcastle, 
thereto  complete  her  loading.  Whilst  moored 
there  riie  was,  on  the  16th,  injured  in  a  storm. 
The  stamp  on  the  policy  was  sufficient  to  cover 
both  a  voyage  and  a  time  policy.  The  policy 
did  not  contain  the  usual  twenty-four  hours* 


clause : — Held,  that  the  policy  must  be  construed 
as  a  voyage  policy  with  a  time  policy  engrafted 
upon  it,  and  that,  although  the  voyage  was 
terminated  and  the  inward  cargo  discharged, 
the  underwriters  were  liable.  Gambles  v.  Ocean, 
Marine  Insurance  Company  of  Bombay,  I  Ex.  D. 
141  ;  45  L.  J.,  Ex.  366 ;  34  L.  T.  189  ;  24  W.  R. 
384— C.  A.  Reversing  1  L.  R.,  Ex.  8  ;  46  L.  J., 
Ex.  115 ;  33  L.  T.  606  ;  24  W.  R,  178. 

In  such  a  policy  the  provision  as  to  the  further 
period  after  arrival  is  not  a  mere  expansion  of 
the  period  covered  by  the  voyage  policy  so  as 
to  require  that  the  ship  up  to  the  time  of  the  loss 
should  not  be  engaged  in  a*  matter  unconnected 
with  purposes  of  the  voyage  insured.  That  pro- 
vision, though  appended  to  a  voyage  policy,  is  to 
be  administered  upon  the  principles  applicable 
to  a  time  policy.    lb. 

To  a  Port.] — The  risk  on  a  vessel  under  a 
policy  to  a  place  generally,  without  any  provision 
as  to  her  safety  there,  continues  until  she  is 
anchored  at  her  port  of  destination,  in  the  usual 
place  for  discharge  of  her  cargo.  Stone  v.  Marine 
Insurance  Company,  1  Ex.  D.  81 ;  45  L.  J.,  Ex. 
361  ;  34  L.  T.  490  ;  24  W.  R.  55. 

By  a  memorandum  indorsed  on  a  policy  made 
by  way  of  reinsurance  on  a  vessel  from  Liver- 
pool to  Baltimore  and  United  Kingdom,  the 
vessel,  in  consideration  of  an  additional  pre- 
mium, was  to  be  at  liberty  to  go  to  Antwerp. 
On  leaving  Baltimore,  she  went  direct  to  Ant- 
werp, where  she  arrived  the  day  before  the 
memorandum  was  made.  Two  days  after,  while 
in  the  outer  dock,  on  her  way  into  the  inner 
dock,  the  usual  place  of  discharge,  she  was 
ordered  to  Leith,  on  her  way  to  which  place  she 
was  lost.  In  an  action  on  the  policy  or  for  a 
return  of  the  additional  premium  : — Held,  that 
the  memorandum  did  not  give  liberty  to  touch 
or  call  at  Antwerp,  and  so  did  not  permit  the 
vessel  to  go  to  Antwerp,  and  thence  to  England ; 
and  that,  as  the  vessel  had  not,  when  the  memo- 
randum was  made,  reached  the  usual  place  of 
discharge,  the  voyage  was  not  then  at  an  end, 
and  the  additional  premium  could  not  be  re- 
covered back.    lb, 

*'  At  and  from  "  a  Port] — In  a  voyage  policy 
of  insurance  *'  at  and  from  "  a  port,  it  is  an  im- 
plied understanding  that  the  ship  shall  be  at  the 
port  within  such  a  time  that  the  risk  shall  not  be 
materially  varied  ;  and  if  there  is  delay  beyond 
such  time,  the  policy  does  not  attach.  De  Wolf 
V.  Areliangel  Maritime  Bank  and  Insurance 
Company,  9  L.  R.,  Q.  B.  451 ;  43  L.  J.,  Q.  B.  147 ; 
39  L.  T.  605  ;  22  W.  R.  801. 

What  Porta.] — In  an  action  on  a  policy  on  a 
voyage,  "to  any  port  in.  the  Baltic,"  evidence 
was  admitted  to  prove  that  the  Qulf  of  Finland 
is  considered  in  mercantile  contracts  as  within 
the  Baltic,  although  the  two  seas  are  treated  as 
separate  and  distinct  by  geographers.  Uhde  v. 
Warlters,  3  Camp.  16. 

A  policy  at  and  from  Martinique  and  all  and 
every  West  India  island,  Warrants  a  course  from 
Martinique  to  islands  not  in  the  homeward 
voyage.    Bragg  v.  Anderson,  4  Taunt  229. 

In  an  action  on  a  policy  on  a  voyage  "  at  or 
from  the  port  or  ports  of  dischai^ge  and  loading 
in  India  and  the  East  India  Islands,"  evidence 
was  admitted  to  shew  that  the  Mauritius  was 
considered  in  mercantile  contracts  as  an  Ea^' 
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India  island,  although  treated  bj  geographera  as 
an  African  island,  Hobertnon  v.  Money,  B.  & 
M.  75. 

But  the  court  afterwards  decided  that  the 
Mauritius  was  not  in  the  East  Indies,  nor  was 
it  an  Indian  island.  Jtobertson  v.  Clarke,  1 
Bine.  445  ;  8  Moore,  622. 

Under  an  insurance  from  the  port  of  loading, 
a  loading  at  one  single  place  only  is  authorized. 
Brown  v.  Taylevr,  5  N.  &  M.  472 ;  1  H.  &  W. 
578. 

Under  a  policy  at  and  from  an  island,  a  ship 
is  protected  in  moving  from  port  to  port  in  the 
same  island.  Cmicftithnnk  v.  Janson,  2  Taunt. 
301. 

If  a  policy  describes  a  voyage  at  and  from  a 
place  which  is  the  head  of  a  port,  it  will  not  cover 
a  voyage  at  and  from  a  distinct  place  which  is  a 
member  of  the  same  jwrt,  Payne  v.  Hutchinson, 
2  Taunt.  405,  n. 

Tioie  of  Sailing.] —On  an  assurance  of  a  vessel 
at  and  from  New  York  to  Quebec,  daring  her 
stay  there,  thence  to  the  United  Kingdom,  the 
ship  being  warranted  to  sail  from  Quebec  on  or 
before  the  Ist  of  November,  1853  : — Held,  that 
the  assurer  was  liable  for  a  loss  occurring  on  her 
voyage  to  Quebec  after  the  Ist  of  November, 
1853.  Baines  v.  Holland,  10  Ex.  802  ;  3  C.  L.  R. 
593  ;  24  L.  J.,  Ex.  204. 

loss  after  Expiration  of  Time  —  Damage 
within.]— Where  a  ship,  insured  for  1,000/. 
under  a  time  policy  ending  on  the  23rd  Sep- 
tember, whilst  attempting,  on  the  16th  Sep- 
tember, to  enter  the  harbour  of  Santa  Cruz, 
took  the  ground,  and  remained  fast,  on  a 
rocky  bottom,  till  the  tide  flowed,  and  was 
then  got  off  and  brought  into  harbour,  where 
she  remained  with  her  crew  on  board,  but 
kept  afloat  by  pumping,  till  the  middle  of 
October,  when  she  was  beached,  and  it  was 
found  that,  by  the  accident  of  the  16th  Sep- 
tember, she  had  been  so  damaged  that  the 
necessary  repairs  could  not  be  made  at  Santa 
Cruz,  and  that  to  take  her  to  the  nearest 
port,  at  Monte  Video,  was  more  than  a  pru- 
dent owner  could  be  expected  to  do,  and 
where  the  master,  in  consequence,  sold  her  at 
^'anta  Cruz,  for  the  benefit  of  all  concerned, 
for  72/.  10*. : — Held,  first,  that  there  was  no 
actual  total  loss  within  the  time  stipulated  bv 
the  policy.  Knight  v.  Fa'tth,  15  Q.  B.  649 ;  19 
L.  J.,  Q.  B.  509  ;  14  Jur.  1114. 

Held,  secondly,  that  it  was  sufficiently  proved 
tiiat  there  was  actually  a  partial  loss  within  the 
time,  although  neither  the  nature  nor  the  extent 
of  that  loss  was  ascertained  by  examination  until 
after  the  expiration  of  the  time.    Ih, 

Held,  also,  that  although  the  ship  was  to  be 
considered  as  totally  lost  after  the  expiration  of 
the  risk,  in  consequence  of  the  injury  of  the  16<h 
September,  yet,  since  the  insurers  were  not  liable 
for  the  total  loss,  they  were  not  thereby  exempted 
from  their  liability  to  pay  the  partial  loss,  arising 
from  the  same  injury,  which  was  suffered  during 
the  risk,  and  continued  prejudicial  to  the  a«<sured 
even  to  the  time  of  action  brought.    Ih. 

<' Coasting  Trade."]— A  ship,  whilst  on  a 
voyage  from  Sunderland  to  Bordeaux,  lost  off 
the  coast  of  Norfolk,  is  not  employed  in  the 
**  coasting  trade "  at  the  time  of  loss,  so  as  to 
escape  the  stipulated  deduction  from  the  in- 


surance in  respect  of  the  extra  risk  incurred 
by  a  voyage  "crossing  the  North  Sea,  or  the 
Bay  of  Biscay,  or  to  any  port  south  of  Brest." 
Harvey  v.  Bechworth,  12  W.  R.  819.  Affirmed 
on  appeal,  10  L.  T.  632  ;  12  W.  R.  890— L.  J. 

Oontinning  Policy.  ] — A  policy  was  made  on  a 
vessel  for  a  year,  by  an  insurance  association,  by 
the  rules  of  which  the  insurance  was  to  be  from 
year  to  year,  unless  notice  to  the  contrary  was 
given,  and  the  managers,  unless  they  received 
ten  days'  notice  to  the  contrary,  were  to  renew 
the  policy  on  its  expiration  : — Held,  that  accord- 
ing to  the  term  of  such  rules,  and  30  &  31  Vict, 
c.  23,  s.  8  (which  makes  null  a  policy  exceeding 
twelve  months),  the  policy  was  not  a  continuing 
one,  but  expired  at  the  end  of  the  year.  Lishman 
V,  Northern  Maritime  Insurance  Company,  8 
L.  R.,  C.  P.  216 ;  42  L.  J.,  C.  P.  108  ;  28  L.  T. 
165;  21  W.  R.  386.  Affirmed  in  Exchequer 
Chamber,  10  L.  R.,  C.  P.  179  ;  44  L.  J.,  C.  P. 
185  ;  32  L.  T.  170  ;  23  W.  R.  733. 

Freight  was  insured  by  a  club  policy  from  the 
24th  of  January,  1852,  to  the  1st  of  March,  1852, 
subject  to  the  rules  of  the  association,  one  of 
which  was  as  follows : — "  That  the  committee, 
unless  they  receive  ten  days'  notice  to  the  con- 
trary, shall  renew  each  policy  on  its  expiration, 
except  in  cases  where  it  may  be  deemed  expe- 
dient not  to  renew,  when  the  committee  shall 
cause  similar  notice  to  be  given  to  the  parties." 
No  notice  having  been  given  : — Held,  that  this 
was  a  continuing  policy,  and  not  merely  a  policy 
to  enure  till  the  1st  of  March.  Michael  v. 
Gillcspy,  2  C.  B.,  N.  S.  627  ;  26  L.  J.,  C.  P.  306  ; 
3  Jur.,  N.S.I  219. 

Time  of  Ezeontion  of   Policy.] — ^Where,  by 

the  rules  of  an  insurance  association,  insurances 
were  to  commence  on  the  day  on  which  the 
ship  was  accepted  by  the  committee,  and  to  con- 
tinue in  force  for  twelve  months,  a  ship  accepted 
in  February,  and  lost  in  June,  was  well  insured 
by  a .  policy  executed  3rd  October^  Mead  v. 
Davison,  4  N.  &  M.  701  ;  3  A.  &  E.  303  >  1  H.  & 
W.  156. 

On  and  off  Bisk— Consideration.^ — A  declara- 
tion on  a  policy  stated  that  the  policy  was  made 
by  the  plaintiff  and  the  defendants,  whereby  the 
latter  insured  the  former's  vessel  for  twelve 
months  (setting  out  the  terms  of  the  policy  con- 
taining certain  warranties).  The  declaration 
stated  that  at  the  time  of  the  making  of  the 
policy  the  defendants  were  used  and  accustomed 
to  allow  to  all  pei'sons  insuring  ships  with  them 
for  the  period  of  tw^elve  calendar  months  to  take 
their  vessels  off  risk  for  any  one  or  more  entire 
month  or  months  for  which  such  vessels  were  in- 
sured, and  upon  giving  notice  to  the  insured  to 
consider  such  vessds  as  off  risk,  and  not  subject 
to  any  of  the  terms  of  such  policies  until  such 
vessels  were  again  taken  upon  risk  and  notice 
given  to  the  defendants,  and  to  make  a  return  to 
the  persons  so  insured  of  part  of  the  premium 
during  each  of  such  entire  month  or  months. 
The  declaration  averred  that  the  plaintiff  had 
notice  of  the  custom,  that  the  vessel  was  taken 
off  risk  for  a  month,  and  that  the  plaintiff  had 
claimed  3/.  I2s.  as  a  return  of  the  premium,  and 
that  it  was  agreed  between  the  plaintiff  and  de- 
fendants that  that  sum  should  be  accepted  in  dis- 
charge of  the  claim,  and  that  the  vessel  should  be 
,  considered  as  again  on  risk  for  the  residue  of  the 
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twelve  months,  and  that  the  policy  should  con- 
tinae  in  full  force  for  the  unexpired  residue  of 
such  period.  The  declaration  contained  an  aver- 
ment that  the  vessel  was  again  on  risk,  and  that 
during  the  residue  of  such  period  she  was  wholly 
lost.  There  were  averments  of  compliance  with 
the  warranties  by  the  plaintiff  during  the  con- 
tinuance of  the  policy,  and  after  the  vessel  was 
f^ain  on  risk  : — Held,  that  the  declaration  was 
bad  in  substance  for  not  alleging  a  compliance 
with  the  warranties  during  the  whole  period  the 
vessel  was  on  risk,  for  that  either  the  vessel  was 
on  risk  again  under  the  original  contract  or 
upon  a  new  agreement,  in  which  latter  case  the 
agreement  was  void  for  want  of  a  sufficient  con- 
sideration. Hutchinson  v.  Read^  4  Ex.  761 ;  19 
L.  J.,  Ex.  222. 

Pumps ~<<  While  at  Wreck."]— A  policy  of  in- 
surance stated  the  risk  to  be  on  four  pumps  '^  at 
and  from  Ardrossan  to  the  Alexandra  steamer 
ashore  in  the  neighbourhood  of  Drogheda,  and 
while  there  engaged  at  the  wreck  and  until  again 
returned  to  Ardrossan  by  the  Sea  Mew  salvage 
steamer,  beginning  the  risk  from  the  loading  on 
board  the  said  ship  and  [or]  wreck,  including  all 
risk  of  craft  and  for  boats  to  and  from  the  vessel 
and  while  at  the  wreck  :" — Held,  that  the  words 
of  the  policy  did  not  include  the  risk  whilst  the 

Sumps  were  on  board  the  wreck  on  a  voyage  to 
clfast,  a  port  of  safety.  Wingate  v.  Fo8tei%  3 
Q.  B.  D.  682  ;  47  L.  J.,  Q.  B.  526 ;  m  L.  T.  737  ; 
26  W.  R.  650— C.  A. 

b.   Termination  on  Koorinsr. 

Lying  in  Dock  for  Sepaira.] — A  time  policy 
against  fire  was  effected  on  a  steamship.  The 
policy  described  it  as  then  *'  lying  in  the  Victoria 
bocks,"  but  gave  it  liberty  "  to  go  into  dry  dock, 
and  light  the  boiler  fires  once  <y  twice  during 
the  currency  of  this  policy."  The  only  dry  dock 
into  which  the  ship  could  ^o  was  Lungley's 
Dock,  at  some  distance  up  the  river.  To  go 
there  it  was  necessary  to  remove  the  paddle- 
wheels;  they  were  removed  in  the  Victoria 
Docks,  and  the  ship  was  then  towed  up  to 
Lungley's  Dock.  Tne  necessary  repairs  there 
having  been  completed,  the  ship  was  brought 
out  and  moored  in  the  river,  preparatory  to  re- 
placing the  paddle-wheels.  This  operation  could 
have  bteen  perfectly  performed  in  the  Victoria 
Docks,  but  it  was  found  that  in  such  case  it  was 
customary,  as  the  more  economical  course,  to 
replace  the  paddle-wheels  while  the  ship  lay  in 
the  river.  Before  the  wheels  had  been  replaced 
the  ship  was  burnt : —  Held,  that  the  policy 
covered  the  ship  while  in  the  Victoria  Docks, 
and  while  passing  from  them  to  the  dry  docks, 
and  while  directly  returning  from  the  dry  docks 
to  the  Victoria  Docks ;  but  did  not  cover  the 
vessel  while  moored  in  the  river  for  a  collateral 
purpose.  Pearson  v.  Cavimereial  Union  Asgnv' 
ance  Company^  1  App.  Cas.  498 ;  45  L.  J.,  C.  P. 
761  ;  36  L.  T.  445 ;  24  W.  R.  951.  See  also 
Gambles  v.  Ocean  Marine  Insurance  Covipany^ 
1  Ex.  D.  141  ;  and  Stime  v.  Marine  Insurance 
Company,  1  Ex.  D.  81,  ante,  col.  660, 

Twenty-four  Hours  in  Safety.] — By  a  Lloyd's 
policy  on  ship,  the  risk  was  described  in  writ- 
ing to  be  "at  and  from  London  to  Calcutta, 
and  for  thirty  days  after  arrival,"  and  then 
followed  the  usual  printed  words-,  "upon  the 


ship,  &c.,  until  she  hath  moored  at  anchor 
twenty-four  hours  in  good  safety." — After  having 
sustained  damage  at  sea  to  such  an  extent  as  ^o 
require  constant  pumping  to  keep  her  afloat,  the 
vessel  arrived  at  Calcutta,  and  was  safely  moored 
there  on  the  28th  of  October,  1866.  Her  cargo 
was  unloaded  in  safety  by  the  8th  of  November. 
It  was  necessary  to  continue  the  pumping  during 
the  discharge  of  the  cargo  until  she  was  much 
lightened.  On  the  12th  she  was  taken  from  her 
moorings  to  a  dry  dock  for  survey  and  repair, 
and  was  there  destroyed  by  an  accidental  fire 
on  the  5th  of  December: — Held,  that  as  the 
vessel  remained  at  her  moorings  more  than 
twenty-four  hours  as  a  ship,  though  damaged, 
and  not  as  a  mere  wreck,  she  had  been  moored 
"  twenty-four  hours  in  good  safety,"  and  as  her 
destruction  did  not  take  place  until  after  thirty 
days  from  that  time,  that  the  risk  had  terminated 
at  the  time  of  the  loss.  Lidgett  v.  Secretan, 
6  L.  R.,  C.  P.  190  ;  39  L.  J.,  C.  P.  196  ;  22  L.  T. 
272 ;  18  W.  R.  692 ;  S,  C,  on  argument  of 
further  case,  6  L.  R.,  C.  P.  616 ;  40  L.  J.,  C.  P. 
257  ;  24  L.  T.  942  ;  19  W.  R.  1088. 

The  outward  risk  upon  a  ship  ceases  after  she 
has  been  moored  at  anchor  twenty-four  hours  in 
the  first  port  of  an  island  to  which  she  is  des- 
tined ;  but  an  outward  policy  upon  goods  con- 
tinues until  they  are  landed.  Barra*  v.  London 
Assurance  Company,  1  Esp.  411. 

An  insurance  on  a  ship  to  Jamaica  is  deter- 
mined by  the  ship's  moonng  twenty-four  hours 
in  any  port  there,  and  does  not  continue  till  she 
comes  to  the  last  port  of  delivery.  Camden  v. 
Cowley,  1  W.  Bl.  417. 

A  ship  being  insured  for  a  voyage,  the  under- 
writer IS  not  liable  for  any  loss  arising  from 
seizure,  after  she  has  been  twenty-four  hours  in 
port ;  though  such  seizure  was  in  consequence  of 
an  act  of  smuggling  committed  by  the  master 
during  the  voyage.  Lockyer  v.  Offley,  1  T.  R. 
252. 

Where,  immediately  upon  the  arrival  of  a  ship 
at  Riga,  her  papers  were  taken,  and  her  hatches 
sealed  down  by  the  officers  of  government,  and 
so  kept  till  her  papers  were  sent  to  St.  Peters- 
burg to  be  examined  ;  and  on  such  examination 
immediate  orders  were  issued  for  the  seizure  of 
the  ship  and  cargo,  which  were  afterwards  con- 
demned for  carrying  simulated  papers  : — Held, 
that  this  was  not  a  mooring  twenty-four  hours 
in  safety  after  her  arrival,  within  those  words 
in  the  j>olicy.  Homcyer  v.  Lushington,  15  East, 
46  ;  3  Camp.  85. 

Policy  at  and  from  the  island  of  St.  Michaers. 
The  ship  arrived  there  in  a  very  disabled  state, 
and  after  lying  at  anchor  twenty-four  hours  in 
great  danger  from  a  storm,  was  blown  out  to  sea 
and  wrecked :— Held,  that  the  policy  on  the 
homeward  voyage  never  attached.  Parmeter  v. 
Cousins,  2  Camp.  235. 

Inability  to   enter   Dock.] — A   vessel 


insured  from  SiciTa  Leone  to  London,  and  upon 
which  the  insurance  was  to  endure  until  she 
had  been  moored  in  good  safety  twenty-four 
hours,  arrived  in  the  evening  of  the  18th 
February,  and  the  captain,  having  orders  to  take 
her  into  the  king's  dock  at  Deptford,  moored 
her  near  the  dock  gates.  On  the  following 
morning  he  was  informed  at  the  dock,  that  no 
order  for  his  admittance  had  been  received  ;  but 
that,  if  it  had,  the  vessel  could  not  be  then 
admitted,  on  account  of  the  quantity  of  ice  in 
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the  river.  The  order  was  sent  by  the  Navy 
Board  on  the  21st,  bat  on  account  of  tlie  ice  the 
ship  could  not  be  moored  until  the  27th,  and 
then,  in  warping  her  towards  the  docks,  a  rope 
broke,  she  grounded,  and  was  totally  lost.  The 
juiy  found,  that  the  vessel  remained  at  h^r 
moorings  from  the  18th  to  27th  of  Februaiy,  on 
account  of  the  ice,  and  not  for  want  of  an  order 
to  enter  the  dock  : — Held,  that  upon  this  fitiding, 
the  plaintiff  was  entitled  to  recover,  as  the 
place  where  the  ship  was  moored  not  being  that 
of  her  ultimate  destination,  the  policy  did  not 
expire  when  she  had  been  there  in  safety  twenty- 
four  hours  ;  and  as  the  vessel  remained  at  those 
moorings  on  account  of  the  ice,  and  not  waiting 
for  the  order,  the  underwriters  were  not  dis- 
charged by  the  delay.  Samuel  v.  Royal  Ex- 
change Assurance  Company,  8  B.  &  C.  119. 

Policy  on  a  vessel  at  and  from  Liverpool  to 
Quebec,  during  her  stay  there,  and  from  thence 
back  to  her  discharging  port,  in  the  United 
Kingdom,  and  until  she  has  moored  at  anchor 
twenty-four  hours  in  good  safety.  The  vessel 
was  chartered  to  take  on  board  a  cargo  at 
Quebec,  and  proceed  therewith  to  Wallasey  Pool, 
in  the  river  Mersey,  or  as  near  thereto  as  she 
could  safely  get,  and  there  discharge  her  cargo. 
She  arrived  from  Qucixic  in  the  Mersey,  on  the 
4th  of  September,  and  was  towed  up  the  next 
morning,  and  came  abreast  of  Wallasey  Pool, 
where,  being  unable  to  enter  the  pool  by  reason 
of  her  great  draught  of  water,  the  captain 
anchored,  and  reported  the  vessel  at  Liverpool. 
He  engaged  lumpers  to  discharge  the  cargo,  at 
a  fixed  rate  of  payment,  and  discharged  the 
crew.  The  deck  cargo,  and  also  a  considerable 
portion  of  the  other  cargo  having  been  dis- 
charged, on  the  14th  of  September  the  vessel 
fell  over,  and  sustained  injury.  The  captain 
had  always  intended  to  take  the  vessel  into 
Wallasey  Pool,  with  as  much  of  the  cargo  as  she 
could  safely  carry: — Held,  that  the  vessel  had 
arrived  at  her  port  of  discharge,  was  in  the 
course  of  discharging  her  cargo,  and  had  moored 
twenty-four  hours  in  safety,  and  that  the  under- 
writers were  not  liable.  Whitwell  v.  Harrison, 
2  Ex.  127  ;  18  L.  J.,  Ex.  466. 

Pribnted    and  Written  Conditions  Dis- 


similar.]— By  a  policy  eilected  by  B.  &  Co.  on 
a  ship,  they  caused  themselves  "to  be  insured, 
lost  or  not  lost,  at  and  from  L.  to  any  port  or 
ports,  in  any  order,  backwards  and  forwards, 
and  during  thirty  days'  stay  in  her  last  port  of 
discharge."  In  another  part  of  the  policy  there 
was  the  usual  clause,  whereby  she  was  insured 
"until  she  has  moored  at  anchor  twenty-four 
hoai-s  in  good  safety."  The  clause  as  to  the 
thirty  days  was  in  writing;  that  as  to  the 
twenty-four  hours  in  print.  The  ship  arrived 
at  her  last  port  of  discharge  at  7  p.m.,  on  the 
25th  May,  1863,  where  she  remained  until 
3.45  A.M.  on  the  24th  June,  1863,  when  she  was 
driven  on  shore  and  wrecked :— Held,  that  the 
thirty  days  had  not  expired,  and  that  the  loss 
was  covered  by  the  policy.  MercafUile  Marine 
Insurance  Company  v.  Tithsriitgton,  5  B.  &  S. 
765 ;  34  L.  J.,  Q.  B.  11 ;  11  Jur.,  N.  S.  62 ;  11 
L.  T.  340 ;  13  W.  R.  14, 

Moving  in  Harbour.] — Under  a  policy  on  a 

ID  for  a  given  time,  while  securely  moored  in 

'  nu  harbour,  she  is  warranted  in  changing 


her  moorings  within  the  same  harbour, 
Westmore,  6  Esp.  109. 


V. 


Question  for  Jury  as  to  Arrival.] — Action  on 
a  policy  of  insurance  on  the  barque  Shanghai, 
from  Swan  River  to  Mauritius,  and  for  thirty 
days  after  an-ival,  averring  a  total  loss.  Plea, 
that  the  ship  was  unnecessarily  delayed  and 
abandoned,  and  deviated  from  her  voyage.  Ships 
bound  for  the  Mauritius  loaded  with  cargoes, 
generally  speaking,  go  into  the  harbour  of  Port 
Louis.  If  in  ballast,  or  seeking  cargo,  it  is  cus- 
tomary for  them  to  anchor  at  the  Bell  Buoy, 
which  is  a  buoy  in  the  main  ocean,  a  few  miles 
from  the  harbour  itself.  The  Shanghai  having 
sailed  in  ballast  from  Swan  River  to  the  Mauri- 
tius, on  her  arrival  anchored  at  the  Bell  Buoy, 
and  remained  there  fourteen  days,  awaiting  the 
arrival  of  money  to  pay  a  •bottomry  bond,  at  the 
expiration  of  which  period  she  was  wrecked  : — 
Held,  that  it  was  a  question  of  fact  for  the  jury 
whether  the  ship  had  arrived  at  the  Mauritius. 
The  question  is,  whether  it  was  an  arrival  at  the 
place  at  which  ships  of  the  character  ordinarily 
anchor.  Lindsay  v.  Janson,  4  H.  &  N.  699  ;  28 
L.  J.,  Ex.  318. 

3.  On  Fbeight. 

When  it  Attaches.] — The  risk  on  freight  does 
not  attach  until  goods  are  either  actually  ship])ed 
on  board,  or  until  there  is  an  actual  contract  for 
shipping  them.   Flint  v.  Fltpniyng,  1  B,  &  Ad.  45. 

Where  there  is  a  valued  policy  on  freight,  and 
the  ship  is  lost  while  taking  in  her  cargo,  the 
assured  can  only  recover  for  the  freight  of  the 
goods  actually  on  boaixl,  unless  a  full  caiigo  is 
then  provided  for  her,  or  there  is  a  contract 
either  written  or  parol  to  supply  one.  Patrick 
V.  Eames,  3  Camp.  441. 

**From  tlie\oading.'*] — The  plaintiflEs,  ship- 
owners, by  a  policy  of  insurance  underwritten 
by  the  defendants,  caused  "themselves  to  be 
insured,  lost  or  not  lost,  at  and  from  Liban  to 
Bordeaux,  upon  freight  (valued  at  interest),  of 
and  in  the  vessel  Hawthorn,  beginning  the  ad- 
venture upon  the  said  goods  or  freight  from  the 
loading  thereof,  on  board  the  said  ship  at  Lilian, 
and  to  continue  and  endure  during  the  said 
vessel's  abode  there,  and  until  the  said  vessel 
shall  have  arrived  at  Bordeaux,  and  the  said 
goods  shall  be  safely  delivered  from  the  said 
ship."  The  plaintiffs*  said  vessel  commenced 
loading  at  Liban  a  cargo  of  oats  for  Bordeaux, 
and  a  portion  of  the  cargo  was  in  lighters  along- 
side, and  was  about  to  be  transferred  to  the  said 
vessel,  when,  by  reason  of  the  perils  of  the  sea, 
the  said  lighters  and  portion  of  cargo  were 
wholly  lost,  and  the  plaintiffs  were  prevented 
from  earning  the  freight  insured  :— Held,  upon 
demurrer,  that  the  plaintiffs  could  not  recover. 
Hopper  V.  Wear  Marine  Insurance  Company ,  46 
L.  T.  107. 

A  ship  was  chartered  to  carry  a  cargo  from 
Liverpool  to  Lagos,  on  the  west  coast  of  Africa, 
there  discharge,  and  reload  another  cai^go  for  the 
United  Kingdom,  in  consideration  of  a  lump  sum 
by  way  of  freight,  payable  half  before  sailing 
from  Liverpool,  half  on  delivery  of  the  home- 
ward cargo.  The  shipowner  effected  an  insurance 
on  freight  "  at  and  from  Lagos,'*  and  the  policy 
contained  a  clause  whereby  the  insurance  com- 
pany agreed  that  the  insurance  "shall  commence 
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Upon  freight  and  goods  or  merchandize  aforesaid 
from  the  loading  of  the  goods  or  merchandize  on 
board  the  said  ship  or  vessel  at  as  above."  The 
ship  was  lost  before  she  had  shipped  any  of  her 
homeward  cargo  : — Held,  that  this  clause  pre- 
cluded the  assured  from  recovering  against  the 
underwriters,  although  the  freight  was  chartered 
freigh,t.  lieckett  v.  We^t  of  England  Marine 
Intvranee  C&mpany^  25  L.  T.  739. 

Where  the  owner  of  a  vessel  entered  into  a 
contract  with  the  East  India  Company  at 
Madras,  through  the  medium  of  a  correspon- 
dence with  their  agents,  for  freight  and  the 
passage  of  invalids ;  and  the  ship  had  l)een 
surveyed  by  their  officer,  and  represented  to  be 
fit  for  the  purpose,  after  certain  alterations  had 
been  made,  and  goods  had  been  shipped,  water 
taken  in  for  the  invalids,  nnd  the  projected 
alterations  commenced,  but  the  completion  was 
prevented  by  the  perils  of  the  sea  : — Held,  that 
there  was  an  inception  of  the  risk  ;  and  that  the 
plaintiff  was  entitled  to  recover  for  passage- 
money  as  well  fls  freight.  Trutcott  v.  Christie^ 
6  Moore,  33  ;  2  B.  &  B.  320. 

The  assured  assigned  a  policy  on  chartered 
freight  of  the  vessel  Kapier,  on  a  voyage  to 
Baker*s  Island,  and  from  Baker's  Island  to  a  port 
of  destination  in  the  United  Kingdom.  They 
then  caused  themselves  to  be  reinsured,  "  lost  or 
not  lost,  upon  freight  payable  in  respect  to  this 
present  voyage  to  be  performed  by  the  vessel 
Napier  from  Baker's  Island  to  a  point  of  dis- 
charge in  the  United  Kingdom  ;  the  insurance 
on  the  freight  beginning  from  the  loading  of  the 
vessel."  The  Napier  arrived  at  Baker's  Island, 
and  was  wrecked  after  taking  in  about  two- 
thirds  of  her  homewai-d  cargo  : — Held,  that  the 
assured  were  not  entitled  to  recover  as  for  a  total 
or  partial  loss  of  the  freight — by  Blackburn,  J., 
on  the  ground  that  it  was  not  intended  that  the 
risk  should  commence  until  the  vessel  sailed  on 
her  voyage  from  Baker's  Island,  and  that  the 
words  "  beginning  from  the  loading  of  the  vessel " 
did  not  extend  the  liability  of  the  underwriters, 
but  only  added  the  further  statement  that  they 
would  not  be  liable  for  freight  until  the  goods 
w^ere  actually  loaded  : — by  Mellor,  J.,  and  Lush, 
J.,  on  the  ground  that  these  words  did  create  a 
liability  before  the  voyage  commenced,  but  that 
the  word  ^Moading"  must  be  taken  to  mean 
"complete  loading,"  so  that  as  the  cargo  was 
never  fully  loaded,  the  policy  did  not  attach,  and 
nothing  could  be  recovered.  Jones  v.  Neptune 
Marine  Insurance  Company^  7  L.  R.,  Q,  B.  702 ; 
41  L.  J.,  Q.  B.  370;  27  L.  T.  308. 

Loss  after  Loading  part.]— Policy  upon  the 
freight  of  the  ship  Stranger  at  and  from  London 
to  Jamaica,  with  liberty  to  touch  at  Madeira, 
and  discharge  and  take  goods  on  board  there : 
the  plaintiffs  had  agreed  by  charterparty,  that 
the  ship  should  take  in  goods  at  LoQdon,  and  pro- 
ceed to  Madeira,  and  there  deliver  such  parts  of 
the  goods  shipped  at  London  as  their  agent 
should  direct,  and  receive  on  board  wine,  and 
proceed  to  Jamaica,  and  there  deliver  ;  and  the 
freighter  agreed  to  pay  135^  in  full  for  freight, 
during  the  whole  voyage  from  London  to  Madeira, 
and  from  thence  to  Jamaica,  such  freight  to  be 
paid  in  Madeira,  on  deliveiy  of  the  goods  shipped 
at  London  for  that  place,  by  Madeira  wine  at 
40/.  per  pipe,  to  be  carried  in  the  said  ship  to 
Jamaica,  free  of  freight.  The  ship  arrived  at 
Madeira,  and  delivered  all  her  London  cargo, 


except  thirty-three  casks  of  coals,  which  the  cap- 
tain kept  on  board  to  stiffen  the  ship  ;  haviug 
receiveil  part  of  his  cargo  for  Jamaica,  but  not 
the  wine  to  be  paid  for  freight,  a  gale  of  wind 
arising,  the  captain  was  obliged  to  cut  his  cables 
and  run  out  to  sea,  where  he  was  captured  : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
for  a  total  loss.    Atfy  v.  Lindo,  1  N.  R.  236. 

Loss  Before  Loading.] — Policy  at  and  from 
Sheemess,  in  ballast,  to  Charente,  and  back  to  a 
port  in  the  British  Channel  and  London,  from  the 
date  thereof,  till  the  ship  should  be  arrived  at 
Charente,  and  back  at  a  port  in  the  Channel  and 
London  ;  on  freight  valued  at  the  sum  insured, 
to  be  deemed  interest  on  the  outward  voyage. 
The  ship  was  freighted  for  the  voyage  in  queb- 
tion  by  a  charterparty,  whereby  she  was  to  pro- 
ceed to  Charente  in  ballast,  and  there  the 
freighter  was  to  provide  her  with  a  full  cargo  of 
brandy  ;  on  the  arrival  of  the  ship  at  Charente 
she  was  put  under  an  embargo,  aud,  after  beiug 
kept  for  six  months,  she  was  seized  and  condemned 
by  the  French  government : — Held,  that  the 
freight  was  protected  by  the  policy  while  the  ship 
lay  at  Charente,  before  any  goods  were  put  on 
board,  and  that  the  underwriters  were  liable  for 
a  loss  so  happening.  Mackenzie  v.  Shedden,  2 
Camp.  431. 

Policy  on  freight  valued  at  500Z.  on  a  voyage 
at  and  from  Demerara,  Berbice,  and  the  Wind- 
ward and  Leeward  Islands  to  London  :  the  ship 
being  at  I>emerara,  an  agreement  was  entered 
into  by  the  master  with  a  house  there  for  a 
freight  from  Berbice  to  London,  the  cargo  to  be 
put  on  board  at  Berbice,  and  the  ship  to  take  a 
cargo  of  bricks  and  planks  there.  While  pro- 
ceeding from  Demerara  to  Berbice,  with  the 
bricks  and  planks  on  board,  she  met  with  an 
accident,  and  in  consequence  never  earned  her 
freight : — Held,  that  it  was  not  a  loss  within  the 
policy.    Sellar  v.  M^Vicar,  1  N.  R.  23. 

**  At  and  from  "  Porta.] — A  vessel  when  about 
to  proceed  on  a  voyage  with  caigo  from  Calcutta 
to  Mauritius,  was  chartered  "  to  proceed  with  all 
convenient  speed  on  her  present  voyage  to 
Mauritius,  and,  having  discharged  her  cargo 
there,"  to  "  sail  and  proceed  to  Akyab,  &c.,  and 
book,  from  the  charterers,  a  cargo  of  rice  for  a  port 
in  the  United  Kingdom."  Subsequently  the  owner 
insured  the  freight  to  be  earned  under  the  charter- 
party  by  an  insurance  "at  and  from  Mauritius 
to  rice  ports,  and  at  and  thence  to  a  port  of  dis- 
charge in  the  United  Kingdom,  on  chartered 
freight,  valued  at  1,150Z."  The  vessel  was  after- 
wai^  lost  at  Mauritius,  by  a  peril  insured  against, 
before  she  had  discharged  the  whole  of  her  cargo 
there : — Held,  that  the  risk  on  the  policy  at- 
tached upon  the  arrival  of  the  vessel  at  Mauritius, 
and  that  the  assured  was  therefore  entitled  to 
recover.  Foley  v.  United  Fire  and  Marine  In' 
surance  Company^  5  L.  R.,  C.  P.  156  ;  39  L.  J., 
C.  P.  206  ;  22  L.  T.  108  ;  18  W.  R,  437— Ex.  Ch. 

A  homeward  policy  on  freight,  at  and  from 
Algoa  Bay,  attaches,  when  the  ship  is  at  Algoa 
Bay  in  a  condition  to  begin  to  take  in  her  home- 
ward cargo.  \Villiamso7i  v.  Innes^  8  Bing.  81 ;  1 
M.  &  Rob.  88. 

Where  a  ship  was  chartered  on  a  voyage  from 
London  to  Dominica,  and  back  to  London,  at  a 
certain  rate  of  freight  upon  the  outward  cargo  ; 
and,  after  delivering  her  outward  cargo  at  D.,  the 
charterers  were  to  provide  her  a  fall  cargo  home- 
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wards,  at  the  current  freight,  from  D.  to  L.  ; — 
Held,  that  an  insorance  by  the  owner  of  the  ship 
on  the  freight,  at  and  from  D.  to  L.,  attached 
whilst  the  ship  lay  at  D.  delivering  her  outward 
cargo,  and  before  any  part  of  the  homeward 
cargo  was  shipped,  during  which  time  she  was 
captured  by  an  enemy,  the  contract  of  affreight- 
ment by  the  charterparty  being  entire,  and  the 
risk  on  the  policy  having  commenced.  Horn- 
castle  V.  Stuart,  7  East,  400. 

Where  a  ship  was  chartered  from  L,  to  T.,  there 
to  take  on  board  a  certain  number  of  pipes  of 
wine,  and  proceed  to  B.,  for  which  the  owner  was 
to  receive  freight  at  the  rate  of  so  much  per  pipe  ; 
a  policy  on  such  freight  attached  from  the  sailing 
of  the  ship  from  L.  Thompson  v.  Taylor,  6  T.  E.  478. 

"Wliat  Voyages.  J— The  stipulation  in  a  charter- 
party  may  be  vaned  by  subsequent  instructions 
which  may  amount  to  a  new  contract  pro  tanto  ; 
and  an  insurance  of  the  freight  upon  the  new 
voyage,  though  different  from  that  described  in 
the  charterparty,  may  be  good.  JlaU  v,  Broum, 
2  I>ow,  367. 

Intermediate  Cargoei.]— A  policy  on  freight, 
at  and  from  the  ship's  port  of  loading  at  J.,  to 
her  port  of  discharge,  with  leave  to  call  at  inter- 
mediate ports,  beginning  the  adventure  on  the 
goods  from  the  loading  as  aforesaid,  with  leave 
to  dischaiige,  exchange,  and  take  on  board  goods 
at  any  port  she  may  call  at,  without  being  deemed 
a  deviation,  covere  the  freight  of  goods  loaded 
at  an  intermediate  port ;  and,  therefore,  where 
the  ship  having  sailed  with  a  cargo  loaded  at  J. 
was  during  the  voyage  cast  on  shore  at  an  inter- 
mediate port,  and  lost  a  part  of  her  cargo,  and 
took  on  board  other  goods  at  that  port  to  com- 
plete her  cargo,  and  arrived  at  her  port  of  dis- 
charge, and  earned  freight  : — Held,  that  the 
assured,  who  had  abandoned  to  the  underwriter 
upon  intelligence  of  the  loss,  and  had  adjusted 
with  him  as  for  a  total  loss,  was  liable  to  the 
underwriter  for  the  freight  of  that  part  of  the 
cargo  loaded  at  the  intermediate  port-,  after  de- 
ducting the  expenses  attendant  upon  procuring 
the  freight.    Barclay  v.  Stirling,  5  M.  &  S.  6. 

Outward  or  Setom.] — ^A  policy  at  and  from 
Riga  to  the  United  Kingdom,  on  ship  and  freight, 
was  declared  to  be  in  continuation  of  two 
other  policies,  which  were  on  ship  and  freight, 
on  a  voyage  from  the  United  Kingdom  to  the 
ship's  port  of  discharge  in  the  Baltic  during  her 
stay  there,  and  from  thence  back  to  her  port  of 
discharge  in  the  United  Kingdom  :  the  ship  was 
seized  and  condemned  at  Riga  before  she  had  dis- 
charged her  outward  cargo  : — Held,  that  the  first 
policy  cotild  not  be  applied  to  the  outward  freight. 
Bell  V.  Bell,  2  Camp.  475. 

Retardation  of  Adventure.  Impolicy  on  freight 
valued,  at  and  from  R.  and  any  ports  in  the 
Baltic  to  any  ports  in  the  United  Kingdom,  and 
the  ship  was  chartered  to  sail  with  a  cargo 
from  L.  to  some  port  in  the  Baltic,  not  beyond 
R.,  and  from  thence  to  R.,  there  to  take  in  a 
homeward  cargo,  and  sailed  from  L.  and  arrived 
at  R.,  where  she  was  detained  five  weeks,  and 
prevented  from  loading  by  the  government,  and 
the  freighter  never  loaded  her  ;  and  a  few  days 
after  the  detention  ceased  the  frost  set  in,  which 
detained  her  till  the  spring,  when  she  procured 
a  freight  from  other  persons,  and  returned  with 


it  to  L.,  but  the  expenses  of  her  detention  ex- 
ceeded such  freight : — Held,  that  the  poUcy  at- 
tached at  the  time  of  the  detention,  but  that 
freight  having  been  afterwards  earned,  the  under- 
writer was  not  liable.  Ererth  v.  Smith,  2  M,  & 
S.  278. 

Sending  Home  Portion  of  Cargo.] — An  insur- 
ance on  the  freight  of  a  ship  destined  for  a  fishing 
adventure,  in  the  South  Sea,  is  not  determined  by 
the  arrival  of  part  of  the  cargo  in  another  ship.*^ 
Philli])s  V.  Champion,  1  Marsh.  402  ;  6  Taunt.  3. 

See  also  noses  under  INTKBEST  OF  ASSUBED 
(Freight),  post,  col.  689. 


III.    NATURE  OF  RISK. 

1.  Perils  of  t lie  Sea. 

a.  Injury  consequential  on. 

h.  Running  Down,  666. 

r.  Whilst  under  Repair,  667. 

d.  Ship  Missing,  667. 

e.  Other  Gases,  668. 

/.  Evidence  of  Loss,  668. 

2.  Besfraifit  and  JDeteniion,  670. 

3.  Stranding', 

a.  Operation  of  Memorandum,  673. 

b.  What  is,  673. 

4.  Barratry. 

a.  What  is,  677. 

b.  Who  can  Commit,  6 7 P. 
e.  Effect  and  Proof  of,  679. 

6.  Jettison,  680. 

6.  Mre,  681. 

7.  Capture  and  Seizftre. 

a.  What  Amounts  to,  683. 

b.  Proof  of,  687. 

8.  Other  Losses,  688. 

1.  Pebils  of  the  Sea. 

a«  Injury  consequential  on. 

Kegligenoe  of  Crew.] — Underwriters  are  liable 
for  a  loss  arising  immediately  out  of  the  perils 
of  the  sea,  such  as  the  winds  and  waves,  although 
remotely  from  the  mismanagement  and  negli- 
gei^ce  of  the  master  and  mariners.  Walker  v. 
Maitland,  5  B.  &  A.  171 ;  S.  P.,  Bishop  v.  Pent- 
land,  7  B.  &  C.  214  ;  1  M.  &  R.  49. 


Throwing  away  Ballaet.]— To  a  declara- 


tion on  a  time  policy  for  six  months,  stating  a 
loss  by  perils  of  the  sea,  the  defendant  pleaded, 
that,  though  the  vessel  was  lost  by  perils  of  the 
sea,  yet  such  loss  was  occasioned  by  the  wrong- 
ful, negligent,  and  improper  conduct  (the  same 
not  being  barratrous)  of  the  master  and  mariners 
of  the  ship,  by  wilfiUly,  wrongfully,  negligently 
and  improperly  (but  not  barratrously)  throwing 
overboard  so  much  of  the  ballast  that  the  vessel 
became  unseaworthy,  and  was  lost  by  perils  of 
the  sea,  which  otherwise  she  would  have  encoun- 
tered and  overcome  : — Held,  that  the  plea  was 
bad,  and  that  the  underwriter  was  liable  for  the 
consequence  of  the  wilful  but  not  barratrous 
act  of  the  master  and  crew,  in  rendering  the 
vessel  unseaworthy  before  the  end  of  the  voyage, 
by  throwing  overboard  a  part  of  the  ballast. 
Sadler  v.  Dixon,  8  M.  &  W.  895— Ex.  Ch. 

To  Animala.] — Policy  on  horses  "warranted 
free  from  mortality."    Special  verdict,  finding, 
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that  on  the  yojagei  in  conseqaence  of  a  storm, 
the  horses  broke  down  the  partitions  between 
them,  and  by  kicking,  braised  each  other  so 
much,  that  they  died ;  that  a  particular  usage 
with  respect  to  policies  on  live  stock  prevailed  at 
Lloyd's  Coffee-house  in  London,  and  was  adopted 
both  by  the  underwriters  subscribing,  and  the 
merchants  effecting  policies  there,  and  that  this 
policy  was  effected  there  : — Held,  first,  that  this 
was  a  loss  by  perils  of  the  sea  for  which  assured 
might  recover  notwithstanding  the  warranty  ; 
and  secondly,  that,  as  it  did  not  appear  that  the 
assured  knew  of  the  usage  prevailing  at  Lloyd's, 
or  was  in  the  habit  of  effecting  policies  there, 
such  usage  did  not  bind  him.  Oahay  v.  Llttyd, 
3  D.  &  R.  641 ;  3  B.  &  C.  793. 

Where  a  policy  was  effected  on  mules  and 
other  living  animals,  warranted  "free  from 
mortality  and  jettison ; "  and  in  the  course  of  the 
voyage  some  of  them  were  killed,  in  consequence 
of  the  agitation  of  the  ship  in  a  storm  ;  and 
others  died  before  the  termination  of  the  voyage 
insured,  in  consequence  of  the  injuries  they  had 
received  : — Held,  that  this  was  a  loss  by  a  peril 
of  the  sea,  for  which  the  underwriters  were 
liable.    Lawrence  v.  Aberdein^  5  B.  &  A.  107. 

To  Oooda.] — A  vessel  laden  with  hides  and 
tobacco,  in  the  course  of  her  voyage  shipped 
large  quantities  of  sea  water.  On  the  termina- 
tion of  the  voyage  it  was  discovered  that  the  sea 
water  *had  rendered  the  hides  putrid,  and  that 
the  putrefaction  of  the  hides  had  imparted  an  ill 
flavour  to  the  tobacco,  and  had  thereby  injured 
it : — Held,  that  the  damage  thus  occasioned  to 
the  tobacco  was  a  loss  by  the  perils  of  the  sea. 
Montoya  v.  Landon  Assurance  Company^  6  Ex. 
451  ;  20  L.  J.,  Ex.  254. 


Kegli^ent  Loading. ]>--Where  a  ship,  in- 


sured against  the  perils  of  the  sea,  was  injured 
by  the  negligent  loading  of  her  cargo  by  the 
natives  on  the  coast  of  Africa,  and,  in  conse- 
quence, shortly  afterwards  became  leaky,  and, 
being  pronounced  unseaworthy,  was  run  ashore, 
in  order  to  prevent  her  from  sinking  and  to  save 
the  cargo  : — Held,  that  the  insurers  were  liable 
for  a  constructive  total  loss,  the  immediate  cause 
of  the  loss  being  the  perils  of  the  sea,  although 
the  cause  of  the  unseaworthiness  was  the  negli- 
gence in  the  loading.  Redman  v.  Wilson^  14  M. 
&  W.  476  ;  14  L.  J.,  Ex.  833  ;  9  Jur.  714. 

A.  effected  a  policy  against  '*  perils  of  the  seas 
and  all  other  perils,  losses  and  misfortunes  that 
have  or  shall  come  to  tbe  hurt,  detriment  or 
damage  of  the  goods,"  in  the  ordinary  form,  upon 
goods  for  a  voyage  by  a  steamer  from  K.  to  Y. 
While  the  steamer  was  loading  in  the  harbour  at 
K.  her  draught  was  increased  by  the  weight  of 
the  cargo,  until  the  discharge-pipe  was  brought 
below  the  surface  of  the  water,  which  then 
flowed  down  the  pipe  under  the  valve  and,  some 
cocks  or  valves  in  the  machinery  having  been 
negligently  left  o|)en,  flowed  into  the  hold  and 
injured  A.'s  goods : — Held,  that  the  injury  was 
caused  by  one  of  the  perils  insured  against. 
VavidJKm  v.  Bumand,  4  L.  R.,  0.  P.  117  ;  38 
L.  J.,  C.  P.  73  ;  19  L.  T.  782  ;  17  W.  R.  121. 

Held,  also,  that  the  burden  of  proving  that  the 
vessel  was  unseaworthy  was  on  the  defendant. 
lb. 


Through  Bolay.l— Meat  shipped  at  Ham- 


burg for  London  was  delayed  on  the  voyage  by 


I  tempestuous  weather,  and  solely  by  reason  of 
I  such  delay  became  putrid,  and  was  necessarily 
I  thrown  overboard  at  sea  : — Held,  not  a  loss  by 

perils  of  the  sea,  or  within  the  words  "  all  other 

perils,  losses  and  misfortunes,"  in  the  policy. 

Taylor  v.  Dunbar,  4  L.  R.,  C.  P.  206  ;  38  L.  J., 

C.  P.  178  ;  17  W.  R.  382. 

Yesael  Hogged.] — A  vessel  was  chartered  for 
a  voyage,  and  the  cargo  was  insured  against 
totafloss.  In  the  course  of  the  voyage  the  vessel 
went  aground,  became  hogged,  and  sustained 
other  injuries,  and  surveyors  recommended  her 
to  be  stripped  with  dispatch,  and  steps  taken  to 
save  the  cargo,  but  no  attempt  was  made  to  do 
so ;  and  after  several  days  the  master,  fearing 
bad  weather,  sold  the  vessel  and  cargo  for  the 
benefit  of  all  concerned.  The  vessel  remained 
for  some  days  in  the  same  state,  and  the  weather 
proving  fine,  the  purchasers  saved  a  large  part 
of  the  cargo  : — Held,  that  the  charterers  were 
not  entitled  to  treat  the  cargo  as  having  been 
totally  lost.  Cnrrie  v.  Bombay  Native  Jngnr- 
ance  Company,  3  L.  R.,  P.  C.  72 ;  39  L.  J.,  P.  C. 
1  ;  22  L.  1  317  ;  18  W.  R.  296  ;  6  Moore,  P.  C.  C, 
N.  S.  302. 

A  vessel  was,  in  the  ordinary  couree  of  naviga- 
tion, moore<l  in  harbour,  and  at  each  successive 
low  tide  took  the  ground.  She  became  hogged 
or  strained  in  consequence : — Held,  that  there 
was  no  casus  fortuitus,  and  that  therefore  the 
insurers  were  not  liable  for  the  loss  as  a  lass 
from  the  i>erils  of  the  sea.  Magnn-t  v.  Butter' 
mere,  11  C.  B.  876  ;  21  L.  J.,  C.  P.  119  ;  16  Jur. 
480. 

Ii^nry  to  Hnll.] — In  the  absence  of  any 
custom,  underwriters  are  liable  for  injury  to  a 
ship's  bottom,  caused  not  by  the  ordinary  action 
of  the  v.'inds  and  waves,  but  by  their  violent 
action  in  a  storm.  Harrison  v.  Universal  Marim 
Inxv ranee  Company,  3  F.  &  F.  190. 

Where  a  ship's  bottom  has,  during  the  voyage 
insured,  been  taken  by  the  worm,  in  consequence 
of  which  she  is  incapable  of  proceeding  on*  her 
voyage,  and  is  condemned,  that  is  not  a  loss  by 
perils  of  the  sea  within  the  meaning  of  the  policy. 
Bohl  V.  Parr,  1  Esp.  445. 

Ezploiion  of  Boiler.] — Plaintiff  s  steamer  was 
insured  by  a  time  policy  against  "adventures 
and  perils  ...  of  the  seas  .  .  .  fire,  and  of  all 
other  perils,  losses,  and  misfortunes  that  have  or 
shall  come  to  the  hurt,  detriment,  or  damage  of 
the  aforesaid  subject-matter  of  the  insurance  or 
any  part  thereol"  The  steamer  was  damaged 
while  at  sea  by  the  bursting  of  the  boiler,  which 
took  [)lace  in  consequence  of  tbe  plates  being 
worn  too  thin  to  resist  the  pressure  of  the  steam. 
j  This  condition  of  the  plates  was  due  to  the  negli- 
!  gence  of  those  who  had  charge  of  the  boiler  in 
!  omitting  to  clean  and  inspect  it  at  proper  in- 
'  tervals.  In  an  action  against  the, underwriters  : 
— Held,  that  the  damage  caused  by  the  bursting 
of  the  boiler  was  covered  by  the  policy,  and 
plaintiffs  were  entitled  to  recover.  West  India 
and  Panamu  Telegraph  Company  v.  Home  and 
Colonial  Marine  Insurance  Company,  6  Q.  B.  D. 
61  ;  60  L.  J.,  Q.  B.  41 ;  43  L.  T.  420 ;  29  W.  R. 
92— C.  A. 

« Improper  Navigation.''] — An  association  of 
steamship  owners  agreed  by  deed  to  indemnify 
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each  other  in  respect  of  ships  entered  by  them 
in  the  association  against  *^  loss  or  damage  which 
by  reason  of  the  improper  navigation  of  any 
such  steamship  as  aforesaid  may  be  caused  to 
any  goods,  &c.  on  board  such  steamship/'  The 
steamship  Severn  was  duly  entered,  and  whilst 
on  a  voyage  from  Mcmel  to  Hull  with  a  cargo 
of  linseed  and  flax,  having  encountered  heavy 
weather  and  being  short  of  coals,  she  put  back  to 
Frederickshavcn  to  coal  and  to  trim  her  cargo, 
which  had  shifted.  Going  into  the  harbour  she 
took  the  ground,  but  was  got  off  within  an  hour. 
The  pumps  were  put  on  to  see  whether  she  had 
made  any  water,  and  for  this  purpose  the  bilge- 
cock  was  opened,  but  through  the  negligence  of 
the  crew  this  cock  was  not  closed  when  the 
attempt  to  pump  ceased.  Whilst  the  Severn 
was  moored  at  Frederickshavcn  quay  orders  were 
given  to  put  on  the  donkey-engine  pumps  to  fill 
the  boilers,  and  for  this  purpose  the  sea-cock  was 
opened.  The  sea-cock  communicated  with  the 
box  or  tank  in  which  was  the  bilge-cock,  and 
when  the  boilers  were  filled  the  sea-cock  being 
through  a  like  .negligence  left  open  the  water 
enter^  in  lai^e  quantities  by  means  of  the  open 
bilge-cock  into  the  hold  of  the  vessel  and 
damaged  the  linseed : — Held,  that  this  was  a 
damage  arising  from-  *'  improper  navigation  " 
within  the  meaning  of  the  deed.  GoikI  v.  London 
Steamship  Oumers^  Mutual  Protecting  Associa- 
tion, 6  L.  R.,  C.  P.  563  ;  20  W,  R.  33. 

Leakage.] — In  an  action  on  a  policy  for  a 
constructive  total  loss  arising  from  a  leak  :— 
Held,  that  it  was  for  the  jury  whether  the  leak 
arose  from  the  ship  being  unseaworthy  before 
the  voyage,  either  from  any  injury  arising  before 
the  linsurance,  or  from  ordinary  wear  and  tear, 
or  whether  it  arose  from  the  perils  of  the  seas,  in 
the  course  of  the  voyage  insured,  and  whether 
the  ship  was  abandoned  in  the  exercise  of  an 
honest  and  a  reasonable  discretion.  Jardine  v. 
Leathley,  3  F.  &  F.  80. 

In  a  cas&^where  it  is  suggested  on  the  one  side, 
that  the  loss  of  a  quantity  of  liquid  was  occa- 
sioned by  the  perils  of  the  sea,  and  on  the  other 
side,  that  it  was  leakage,  for  which  the  under- 
writers were  not  answerable,  witnesses  cannot 
be  called  and  asked  "  Whether,  where  the  cargo 
has  not  been  shifted,  nor  the  casks  damaged,  the 
running  out  of  the  liquid  is  in  practice  con- 
sidered as  leakage,  or  as  a  loss  by  the  perils  of 
the  sea."  But  this  question  may  be  put  to 
persons  skilled  in  navigation, — **  Suppose  the 
casks  have  not  been  shifted  nor  damaged,  but 
the  liquid  escapes,  to  what  do  you  attribute  it?" 
Crofts  V.  Jdarshall,  7  C.  &  P.  597. 

Piratieal  Act  of  Emigrants.] — To  a  declara- 
tion on  a  policy  on  advances  for  the  transport  of 
Chinese  emigrants  from  China  to  Peru,  for  their 
outfit  and  provisions,  to  be  paid  on  arrival  of  the 
emigrants  at  the  port  of  destination,  the  perils 
insured  against  being  pirates,  rovcra,  thieves, 
barratry  of  the  master  and  mariners,  and  all 
other  perils,  losses,  and  misfortunes,  and  alleg- 
ing  a  total  loss  by  the  emigrants  piratically  and 
feloniously  murdering  the  captain  and  part  of 
the  crew,  and  feloniously  stealing  and  carrying 
away  the  ship,  the  defendant  pleaded,  first,  that 
as  soon  as  the  emigrants  obtained  possession  of 
the  vessel,  they  steered  to  the  nearest  land  for  the 
purpose  of  being  landed,  and  refused  to  and 
wocUd  not  proceed  upon  tho  voyage,  and  the 


vessel  was  then  fit  and  able  to  proceed  safely  on 
the  voyage,  and  the  remainder  of  the  crew  would 
have  navigated  her  there,  and  was  ready  and 
willing  to  convey  the  emigrants  there  if  they 
would  have  gone,  but  that  they  would  not,  and 
that  by  reason  of  such  refusal,  and  for  no  other 
cause  whatsoever,  the  transport  was  never  com- 
pleted ;  and  secondly,  as  to  taking  and  carrying 
away  the  vessel,  that  the  emigrants  were  un- 
willing to  be  carried  on  the  voyage,  and  that 
they  committed  the  murder  and  took  possession 
of  the  vessel  for  the  purpose  of  being  landed, 
and  of  escaping  from  being  carried  on  the 
voyage,  and  for  no  other  purpose,  which  is  the 
piratical  carrying  away  of  the  vessel :— Held, 
that  the  murder  of  the  captain  and  part  of  the 
crew,  and  the  seizure  of  uie  vessel  by  the  emi- 
grants, was,  if  not  a  piratical  act,  one  ejusdem 
generis,  and  therefore  within  the  perils  insured 
against,  and  that  as  the  loss  was  complete  at 
that  moment,  and  never  reduced,  the  unwilling- 
ness of  the  emigrants  to  proceed  was  not  the 
cause  of  the  loss,  but  was  wholly  immaterial, 
and  consequently  that  the  pleas  were  bad. 
Palmer  v.  Kaylor,  10  Ex.  382  ;  2  C.  L.  R.  1202  ; 
23  L.  J.,  Ex.  323  ;  18  Jur.  961— Ex.  Ch. 

Unteaworthinest — Question  for  Jury.]— Action 
on  a  policy  alleging  a  loss  by  perils  of  the  sea. 
Plea,  that  the  plaintiff  knowingly,  wilfully, 
wrongfully,  and  improperly  sent  the  ship  to  sea 
in  an  unseaworthy  state,  and  wrongfully  and 
improperly  caused  and  permitted  her  to  remain 
on  the  high  seas,  near  to  the  seashore,  for  a  great 
length  of  time,  in  the  state  and  condition  {fore- 
said, during  which  time  the  ship,  by  reason  of 
the  premises,  was  wrecked  and  lost.  At  the  trial 
it  appeared  that  the  ship,  having  been  loaded, 
was,  by  authority  of  the  plaintiff,  towed  out  of 
Sunderland  Harbour,  and  over  the  bar,  for  the 
purpose  of  taking  advantage  of  a  spring  tide. 
Some  of  her  shrouds,  which  had  been  cast  off  for 
the  purpose  of  loading  her,  were  not  replaced, 
and  her  rigging  was  incomplete.  In  consequence, 
the  plaintiff,  who  was  on  board,  ordered  her  to  be 
brought  up  in  the  open  roadstead,  and  lumpers 
were  sent  out  to  complete  her  equipment.  AEtcr 
her  equipment  was  completed,  but  before  she 
had  left  the  roadstead,  a  sudden  storm  came  on, 
and  owing  to  a  defect  in  the  chain,  the  cable 
broke,  and  she  went  on  shore  and  was  lost : — 
Held,  that  the  insurers  being  not  liable  for  a  loss 
occasioned  by  the  wrongful  act  or  default  of  the 
insured,  if  the  misconduct  was  the  efficient 
cause,  without  which  the  loss  would  not  have 
happened,  the  question  for  the  jury  was  not  only 
whether  the  loss  was  attributable  to  all  or  any 
of  the  alleged  causes  of  unseaworthiness,  but 
whether  it  was  occasioned  by  any  wrongful  act 
or  default  of  the  plaintiff  alleged  in  the  plea. 
Tliompsun  v.  Hopper,  6  El.  &  Bl.  937  ;  26  L.  J., 
Q.  B.  18 ;  3  Jur.,  N.  S.  133.  See  Dudgeon  v. 
Pembroke,  pott,  col.  669. 

Ifljnry  to  Eleetrio  Cable.] — ^Where  an  attempt 
to  lay  an  electric  cable  resulted  in  failure  owing 
to  the  imperfect  insulation  of  the  copper  wire 
alongi  which  the  electrical  fluid  passoi,  arising 
from  defect  in  the  outer  covering  by  which  it 
was  protected  from  external  contact;  which 
defect  was  occasioned  by  accident  prior  to  the 
shipment  of  the  cable,  and  the  commencement 
of  the  risk,  aggravated  by  the  action  of  the  sea, 
and  arose  from  the  chemical  action  of  the  sea 
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water  on  the  interior  of  the  cable,  and  not  from 
any  mischief  done  by  the  mechanical  action  of 
the  sea : — Held,  that  this  was  not  an  injury 
caused  bv  perils  of  the  sea.  Patterton  v.  HarrU^ 
1  B.  &  Sl  336  ;  30  L.  J.,  Q.  B.  354  ;  7  Jur.,  N.  S. 
1276. 

Where  Charterparty  thrown  up.] — A  ship- 
owner, in  November,  1871,  entered  into  a  charter- 
party,  by  which  the  ship  was  to  proceed  with 
all  possible  dispatch  (dangers  and  accidents  of 
navigation  excepted)  from  Liverpool  to  New- 
port, and  there  load  a  cargo  of  iron  rails  for  San 
Francisco.  He  effected  an  insurance  on  the 
chartered  freight  for  the  voyage.  The  ship  sailed 
from  Liverpool  on  the  2nd  of  January,  1872,  and 
on  the  3rd  got  agpround  in  Carnarvon  Bay.  She 
was  got  oflE  by  the  18th  of  February  and  repaired, 
the  time  necessary  for  the  completion  of  such  re- 
pairs extending  to  the  end  of  Aagust.  In  the 
meantime  on  the  15th  of  February,  the  charterers 
had  thrown  up  the  charter  and  chartered  another 
ship  to  carry  the  rails  (which  were  wanted  for 
the  construction  of  a  railway)  to  San  Francisco. 
In  an  action  by  the  shipowner  on  the  policy  of 
insurance  on  the  chartered  freight,  the  jury 
found  that  the  time  necessary  for  getting  the 
ship  off  and  repairing  her  was  so  long  as  to  put 
an  end,  in  a  commercial  sense,  to  the  commercial 
speculation  entered  upon  by  the  shipowner  and 
the  charterers  : — Held,  that  the  charterers  were, 
by  reason  of  the  delay,  not  bound  to  load  the 
ship,  and  that  there  was  therefore  a  loss  of  the 
chartered  freight  by  perils  of  the  sea.  Jackson  v. 
Union  Marine  Insurance  Company ,  10  L.  R.,  C.  P. 
125  ;  44  L.  J.,  C.  P.  27  ;  31  L.  T.  789  ;  23  W.  R. 
169— Ex.  Ch.  Affinning  8  L.  R.,  C.  P.  572  ;  22 
W.  R.  79. 

Option  to  Charterers  to  discharge  Ship — 
Condition  precedent.] — A  ship  was  chartered 
for  time  on  monthly  hire  ;  the  charterers  agree- 
ing to  pay  the  freight  during  emplo3rment  and 
efficient  performance  of  the  service,  and  the 
owner  covenanting  that  the  ship  should  be  sea- 
worthy during  the  continuance  of  the  charter ; 
provided  that  if  at  any  time  it  should  appear  to 
the  charterers  that  the  ship  became  inefficient 
it  should  be  lawful  for  them  to  put  her  out  of 
pay,  or  to  make  such  abatement  by  way  of  mulct 
out  of  the  hire  or  freight  as  they  should  adjudge 
fit.  The  owner  effected  a  time  policy  of  insur- 
ance **on  freight  outstanding."  During  the 
time  the  ship  ^came  inefficient  through  perils 
of  the  seas,  and  the  charterers  refused  to  pay 
freight  after  that  date.  The  owner  having 
brought  an  action  on  the  policy : — Held,  that  on 
the  true  construction  of  the  charterparty  the 
efficiency  of  the  ship  was  not  a  condition  pre- 
cedent to  the  earning  of  the  freight ;  that  the 
pecuniary  loss  was  caused  by  the  charterers 
availing  themselves  of  the  abatement  clause,  and 
not  by  the  perils  of  the  sea ;  and  that  the  under- 
writers were  not  liable.  Inmun  Steamship  Com- 
pany V.  Bisehoffy  7  App.  Cas.  670 ;  52  L.  J.,  Q.  B. 
109  ;  47  L.  T.  581 ;  31  W.  R.  141  ;  6  Asp.  M.  C. 
6— H.  L.  (E.).  Affirming  6  Q.  B.  D.  648  ;  50  L.  J., 
Q.  B.  440  ;  44  L.  T.  763  ;  29  W.  R.  697  ;  4  Asp. 
M.  a  419— C.  A. 

The  plaintiffs,  on  the  29th  of  July,  1875, 
chartered  their  ship  G.  for  a  voyage  from  New 
York  to  Odessa.  The  freight  was  agreed  "  during 
the  voyage  aforesaid  "  at  5,500Z.  in  cash  at  Hull, 
England,  on  the  discharge  of  the  cargo  in  Odessa. 


*'  If  the  vessel  has  not  arrived  at  the  port  of 
New  York  on  or  before  the  Ist  of  September, 
1875,  charterers  have  option  of  cancelling  this 
charterparty."  The  plaintiffs,  on  the  7th  of 
August,  1875,  effected  an  insurance  with  the 
defendant  "  at'  and  from  London  to  New  York, 
while  there,  and  thence  to  Odessa  vi&  Con- 
stantinople," on  their  chartered  freight,  includ- 
ing, besides  the  ordinary  ones,  all  risks  **  incident 
to  steam  navigation."  The  clause  in  the  charter- 
party  giving  the  option  to  cancel  was  not  men- 
tioned to  the  defendant.  The  ship  started  from 
England  on  the  7th  of  August,  but  owing  to  the 
failure  of  her  machinery  in  the  British  Channel 
was  obliged  to  put  back  for  repairs,  which  oc- 
cupied so  much  time  that  she  did  not  reach 
New  York  until  after  the  1st  of  September, 
whereupon  the  charterers  cancelled  the  charter 
and  the  freight  was  lost : — Held,  that  the  in- 
terest in  the  chartered  freight  had  commenced 
at  the  time  when  the  charter  was  cancelled,  but 
that  the  defendant  was  not  liable,  for  the  freight 
was  not  lost  by  any  of  the  perils  insured  against, 
but  by  the  exercise  of  the  option  to  cancel  in 
the  charterparty ;  and  further,  that  the  with- 
holding fram  the  defendant  information  as  to 
the  power  to  cancel  vitiated  the  policy.  Mer- 
eantile  Steamship  Company  v.  Tyser^  7  Q.  B.  D. 
73 ;  29  W.  R.  790 ;  6  Asp.  M.  C.  6,  n. 

b.  Bujininff  Down. 

Gross  Kegligence.]— A    loss   occasioned    by 

another  ship  running  down  the  ship  insured, 

through  gross  negligence,  is  a  loss  by  perils  of 

the  sea.  Smith  v.  Scott,  4  Taunt.  126. 

XiBfortnne.] — ^Where  there  is  an  exception  in 
a  charterparty  of  perils  of  the  sea,  a  loss  from 
the  ship's  running  foul  of  another  by  misfortune 
is  within  the  exception,  and  is  a  loss  by  perils 
of  the  sea.    Buller  v.  Fisher,  3  Esp.  67. 

Coats  and  Damages.] — ^A  policy  of  4,000/.  for 
twelve  months  on  the  ship  Rouen  and  her  freight 
contained  the  following  clause :  "  And  we,  the 
assurers,  do  covenant  and  agree  that  in  case  the 
vessel  shall,  by  accident  or  negligence  of  the 
master  or  crew,  run  down  or  damage  any  other 
ship  or  vessel,  and  the  assured  shall  thereby 
become  liable  to  pay,  and  shall  pay  as  damages 
any  sum  or  sums  not  exceeding  the  value  of  the 
vessel  and  her  freight,  by  or  in  pursuance  of  any 
judgment  of  any  court  of  law  or  equity  given 
in  any  suit  or  action  defended  with  our  previous 
consent  in  writing,  or  by  or  in  pursuance  of  any 
award  made  upon  reference  entered  into  by  the 
assured,  with  our  previous  consent  in  writing, 
we,  the  assurers,  shall  and  will  bear  and  pay 
such  proportions  of  three  fourth  parts  of  the 
sum  so  paid  as  aforesaid,  as  the  sum  of  4,000/. 
hereby  assured  bears  to  the  value  of  the  vessel 
and  her  freight."  The  ship  having  run  down 
another  ship,  whereby  some  of  her  crew  were 
drowned,  and  the  owners  of  the  Rouen  having 
been  condemned  by  the  Court  of  Admiralty  to 
pay  damages  to  the  personal  representatives  of 
the  deceased  for  the  loss  of  those  lives : — Held, 
that  the  clause  did  not  apply.  Taylor  v.  Bewar, 
5  B.  &  S.  58  ;  33  L.  J.,  Q.  B.  141  ;  10  Jur.,  N.  S. 
361  ;  10  L.  T.  267  ;  12  W.  R.  579. 

A  Lloyd's  policy  on  the  owner's  vessel  was 
expressed  to  be  xnade  "  subject  to  the  running 
down  clause,  as  per  slip  attached.*'    ^7 
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claase  the  assurers  agreed  that  if  the  assured' 
became  liable  to  pay  and  paid  as  damages  for 
ranaing  down  any  other  ship  any  sum  not  ex- 
ceeding the  value  of  the  vessel  insured,  they 
would  repay  to  the  owner  a  certain  proportion 
of  such  sum.  The  vessel  insured  having  run 
down  another,  and  the  owner  assured  having 
snccessf ally  defended  an  action  brought  against 
him  in  respect  of  the  injury : — Held,  that  he  was 
not  entitlwJ  to  recover  any  j)ortion  of  the  costs 
•  >f  the  defence,  either  under  the  suing  and  labour- 
ng  clause  or  the  ranning-down  clause.  Xenos 
v.  Fox,  3  L.  R.,  C.  P.  630  ;  37  I..  J.,  C.  P.  294  ; 
16  W.  R.  1053.  Affirmed  4  L.  R.,  C.  P.  666  ; 
38  L.  J.,  C.  P.  351  ;  17  W.  R.  893— Ex,  Ch. 


c    WhUst  nnder  Bepair. 

On  Beaeh.] — If  a  ship  hove  down  on  a  beach 
within  the  tideway,  to  repair,  is  thereby  bilged 
and  damaged,  it  is  not  a  loss  occasioned  by  the 
perils  of  the  sea.  Thowpurn  v.  Whitmore,  3 
Taunt.  227. 

In  Harbour.] — A  transport  in  government 
service  was  insured  for  twelve  months,  during 
which  she  was  ordered  into'  a  dry  harbour,  the 
bed  of  which  was  hard  and  uneven,  and,  on  the 
tide  having  left  her,  she  received  damage  by 
taking  the  ground  : — Held,  that  this  was  a  loss 
by  a  peril  of  the  sea.  Fletcher  v.  Inglis,  2  B. 
&  A.  315. 

On  a  policy  on  a  ship,  for  twelve  months,  at 
sea  and  in  port  the  declaration  averred  a  loss  as 
follows :  That  the  ship  having  arrived  at  the 
harbour  of  St.  John  m  the  province  of  New 
Brunswick,  and  dischaiged  her  caigo  there,  it 
became  necessary  to  place  her,  and  she  was  ac- 
cordingly placed,  in  a  graving  dock,  there  to  be 
repaired,  and  near  to  a  certain  wharf  in  the 
graving  dock  :  and  that,  whilst  there,  she  was, 
by  the  violence  of  the  wind  and  weather,  blown 
over  on  her  side,  whereby  she  struck  the  ground 
with  great  violence,  and  was  bilged  and  greatly 
damaged : — Held,  that  this  was  a  loss  within  the 
words  *'  all  other  perils,  losses,  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detriment, 
or  damage  of  the  ship,"  for  which  the  under- 
writers were  liable.  Phillips  v.  Barber,  5  B. 
&A.  161. 

In  moving  a  ship  from  one  part  of  a  harbour 
to  another,  it  became  necessary  to  send  two  of 
the  crew  on  shore  to  make  fast  a  new  line  and 
cast  off  the  rope  by  which  the  ship  was  made 
fast ;  those  two  men  being  immediately  im- 
pressed and  carried  away,  and  not  being  allowed 
by  the  press-gang  to  cast  off  the  rope,  the  ship 
in  consequence  went  ashore  and  was  lost : — Held, 
a  loss  by  perils  of  the  sea  within  the  policy. 
Hodgson  v.  Malcolm,  2  N.  R.  336. 


she  left  the  port  of  outfit,  she  was  bound  upon 
the  voyage  insured.  Cohen  v.  HincJtley,  2  Camp. 
61 ;  S,  P.,  Koster  v.  Jones,  R.  &  M.  333. 

In  the  absence  of  any  express  stipulation  in 
the  policy,  a  vessel  which  is  not  heard  of  for  a 
reasonable  time  is  presumed  to  have  perished 
by  a  peril  of  the  sea.  What  is  such  a  reasonable 
time  as  to  give  rise  to  this  presumption  depends 
not  upon  any  fixed  rule  of  law.  but  upon  the 
circumstances  of  each  particular  case.  Green  v. 
Brotm,  2  8.  W.  1199. 

Where,  in  an  action  on  a  policy  on  goods  by  a 
certain  ship,  it  was  proved  that  she  sailed  on  the 
voyage  insured  with  the  goods  on  board,  and 
never  arrived  at  her  port  of  destination ;  and 
that,  a  few  days  after  her  departure,  a  report 
was  heard  at  the  place  whence  she  sailed,  that 
the  ship  had  foundered  at  sea,  but  that  the  crew 
were  saved  : — Held,  that  this  was  a  sufficient 
primi  facie  evidenee  of  a  loss  by  perils  of  the 
sea ;  and  that  the  assured  was  not  bound  to  call 
any  of  the  crew,  or  to  shew  that  he  was  unable 
to  procure  their  attendance.  Koster  v.  Reed,  6 
B.  4:C.  19;  9  D.  &  R.  2. 

In  an  action  on  a  policy  from  an  English  to  a 
foreign  port,  to  found  a  presumption  that  a  ship 
was  lost  on  the  voyage,  it  is  not  enough  to  prove 
that  she  was  not  heard  of  in  this  country  after 
she  sailed,  without  calling  witnesses  from  her 
port  of  destination,  to  ^ew  that  she  never 
arrived  there.     Ttcemlow  v.  Oswin,  2  Camp.  85. 

j  Eights  of  Underwritert.  ]— If  a  ship,  for  which 
.  the  underwriters  (when  a  demand  is  made  upon 
the  policy)  have  paid  as  for  a  lost  ship,  should 
chance  to  turn  up,  she  is  to  be  considered  as 
abandoned,  and  will  belong  to  the  underwriters. 
Uovstmun  v.  Thornton,  Holt,  242. 


e.  Other  Cases. 

Plniider.] — ^Where  a  vessel  is  wrecked,  part  of 
the  goods  is  lost,  and  part  is  got  on  shore,  but 
(whilst  on  shore)  is  destroyed  and  plundered  by 
the  inhabitants  of  the  coast,  so  that  no  portion 
of  them  comes  again  into  the  possession  of  the 
assured : — ^Held,  that  is  a  loss  by  the  perils  of  the 
sea,  and  no  abandonment  was  necessary.  Bond' 
rett  V.  Hentigg,  Holt,  149. 

Aeeidental  Shot.] — A  ship  and  goods  were 
sunk  at  sea  by  another  ship  firing  upon  her,  in 
consequence  of  mistaking  her  for  an  enemy : — 
Held,  a  loss  within  the  general  words  of  the  policy, 
"  all  other  perils,  losses,"  &c.  Cullen  v.  Butler, 
5  M.  &  S.  461 ;  4  Camp.  289. 


d.    Ship  XiMi2i«r. 

Preaiunptioii.] — There  is  no  fixed  rule  of  law 
with  regard  to  the  time  after  which  a  missing 
ship  will  be  reputed  to  be  lost.  It  is  in  all  cases 
a  question  of  presumption,  to  be  governed  by 
the  circumstances  of  the  particular  case.  Houst- 
man  v.  Thomion,  Holt,  242.  And  see  Marshall 
V.  Parker,  2  Camp.  70. 

Where  a  loss  by  the  perils  of  the  sea  is  to  be 
inferred  from  the  ship  not  being  heard  of  after 
her  sailing,  the  aaBoxed  must  prove,  that,  when 


f.  Evidence  of  Lose. 

Absence  of  Evidence   how   loss   arose.]— A 

ship,  whose  cargo  was  insured  by  a  policy,  began 
saddcnly  to  leak,  and  sank  at  her  anchors  in  port 
during  fine  weather.  In  an  action  on  the  policy 
evidence  was  given  on  the  part  of  the  assured 
tending  to  shew  that  the  ship  was  seaworthy, 
viz.,  that  she  had  not  long  before  been  put  in 
good  repair  ;  that  surveys  had  been  made  of  her 
just  previously,  and  that  she  had  behaved  well 
on  previous  voyages  and  on  her  voyage  to  the 
port  where  she  was  lost.  No  evidence  was  given 
of  any  actual  facts  shewing  the  cause  of  her  loss, 
although  possible  explanations  of  it,  by  way  of 
conjecture,  were  suggested  by  the  witnesses : — 
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Held,  that  there  was  evidence  of  a  loss  by  the 
perils  insured  against  Anderson  v.  Morice^  10 
L  E.,  C.  P.  609  ;  44  L.  J.,  C.  P.  341  ;  32  L.  T. 
355 ;  24  W.  R.  30— Ex.  Ch.  Affirmed,  1  App. 
Cas.  713  ;  46  L.  J.,  C.  P.  11  ;  35  L.  T.  606 ;  25 
W.  R.  14, 

A  time  policy  was  effected  on  an  iron  steamer, 
the  Frances,  of  705  tons  burden,  then  lying  in 
the  yard  of  its  owner,  a  shipwright.  It  had  been 
put  under  repair,  and  it  was  stated  that  there  had 
not  been  any  stint  placed  upon  the  repairs,  and 
that  the  marine  engineer  who  superintended  the 
repairs,  and  the  workmen  who  executed  them, 
believed  them  to  be  completely  satisfactory.  It 
was  expressly  found  that  if  the  ship  was  unsea- 
worthy  the  assured  was  ignorant  of  the  fact.  The 
ship  went  with  nothing  but  a  deck  cargo  of  iron 
machinery  from  London  to  Gothenburg,  made 
more  water  on  the  voyage  than  could  have  been 
expected  ^m  the  state  of  the  weather,  ceased 
to  do  so  on  getting  into  harbour,  was  examined, 
and  its  condition  on  the  voyage  could  not  be  ac- 
counted for ;  and  in  a  few  days  afterwards  took 
on  board  a  cargo  of  oats  and  380  tons  of  iron,  and 
a  deck  loading  of  timber,  started  from  Gothen- 
burg, encountered  in  the  open  sea  very  bad 
weather,  which  put  out  the  fires,  ran  for  the  port 
of  Hull,  could  not  make  the  port,  ran  ashore,  and 
after  some  time  was  broken  up  and  became  a 
total  wreck  : — Held,  that  these  facts  shewed  a 
loss  by  perils  insured  against,  the  perils  of  the 
sea,  and  that  the  assured  was  entitled  to  recover 
as  for  a  total  loss.  Dudgeon  v.  Pembroke^  2 
App.  Cas.  284  ;  46  L.  J.,  Ex.  409  ;  36  L.  T.  382  ; 
25  W.  R.499.  Reversing  1  Q.  B.  D.  96  ;  34  L.  T. 
36. 

What  is  anffloient  Evidence.]— On  the  7th 
August,  1866,  the  agents  of  the  owners  of  a  ship, 
lying  at  Bombay,  chartered  her  at  Liverpool  for 
a  voyage  from  Howland's  Island  to  a  port  in  the 
United  Kingdom  for  a  cargo  of  guano,  freight  to 
be  paid  at  port  of  discharge,  the  ship  to  be  at 
Howland's  Island  on  or  before  the  1st  Jane,  1867, 
or  the  charterer  to  have  the  option  of  declaring 
the  charter  void.  On  the  7th  September,  1866, 
an  agent,  on  behalf  of  the  owners  of  the  vessel, 
effected  an  insurance  with  an  underwriter  at  and 
from  Bombay  to  Howland's  Island,  while  there, 
and  thence  to  any  port,  &c.  in  the  United  King- 
dom, on  freight  chartered  or  otherwise  valued  at 
3,600/.  in  the  ship.  It  was  lawful  for  the  ship  to 
sail  to  and  touch  and  stay  at  any  ports  whatso- 
ever without  prejudice  to  the  insurance,  which 
was  against  the  usual  perils.  On  the  4th  Sep- 
tember she  sailed  in  ballast  under  the  charter 
from  Bombay  for  Howland's  Island.  She  got  out 
of  her  course,  and  on  the  25th  December  ran 
ashore  on  the  coast  of  New  Zealand.  The  owners 
declined  to  furnish  the  funds  necessary  for  re- 
pairing her,  and  the  captain  was  unable  to  bor- 
row money  on  a  bottomry  bond  except  on  condi- 
tion that  he  would  charter  the  ship  to  the  lender 
for  a  cargo  of  timber  from  New  Zealand  to  Eng- 
land. Ultimately  she  was  abandoned  to  the 
holder  of  the  bottomry  bond  ;  the  repairs  were 
completed  and  a  cargo  of  timber  brought  to 
England  for  the  holder  of  the  bottomry  bond  : — 
Held,  that  it  was  a  question  for  the  jury 
whether  there  was  a  total  loss  by  the  perils  of 
the  sea.  But  there  was  abundant  evidence  in 
the  affirmative.  Barber  v.  Fleming.  5  L.  R., 
Q.  B.  59 ;  39  L.  J.,  Q.  B.  25  j  18  W.  R  254  j  10 
B.  &  S.  879. 


.    Constructive     Total    Loss  —  Sale    by 

Master — ^Necessity.] — A  vessel  struck  upon  a 
rock  outside  a  harbour,  and  it  was  necessary  to 
lighten  her  in  order  to  get  her  off  at  the  next 
high  tide,  and  for  that  purpose  her  master 
entered  into  a  contract  with  one  G.,  who  was  the 
only  person  at  the  place  who  had  a  sufficient 
number  of  men  to  render  effectual  assistance,  to 
find  the  labour  required  for  that  purpose.  6. 
supplied  only  a  small  number  of  men,  who 
worked  very  languidly  in  discharging  the  cargo 
for  two  or  three  hours,  and  at  the  end  of  that  time 
G.  persuaded  the  master  to  cancel  this  contract 
and  to  call  a  survey  of  the  vessel  and  sell  her. 
G.  and  some  men  he  brought  accordingly  made  a 
survey,  and  by  it  found  the  mainmast  raised 
one  inch,  the  main  combings  parted,  the  deck 
plank  opening  and  the  vessel  unseaworthy,  and 
advised  that  the  ship  and  cargo  should  be  sold 
for  the  benefit  of  all  concerned.  The  master 
then  sold  her  to  G.  for  a  very  email  sum  of 
money.  When  the  vessel  struck  on  the  rock 
there  was  a  strong  breeze  blowiug,  but  it  after- 
wards got  calmer,  and  at  the  time  of  the  sale  the 
weather  was  good,  and  the  vessel  lying  on  her 
bilge  with  no  more  danger  than  she  had  been  in 
from  the  time  she  struck,  but  there  was  evi- 
dence that  if  the  wind  veered  round  to  the  south 
or  west  the  sea  would  have  heaved  in  and  the 
vessel  would  have  broken  up  in  a  short  time.  As 
a  fact,  directly  after  the  sale  G.  brought  a 
number  of  hands  to  discharge  the  cargo,  and  so 
got  the  vessel  off  and  fioated  her  at  the  next 
high  tide,  and  he  afterwards  repaired  and  made 
her  seaworthy  at  a  trifling  expense.  In  an 
action  against  the  underwriter  on  a  policy  of 
insurance  on  the  vessel  for  a  constructive  total 
loss,  the  judge  ruled,  on  the  above  facts  appear- 
ing at  the  end  of  the  plaintiff's  case,  that  there 
was  no  evidence  upon  which  the  jury  could 
reasonably  find  the  uigent  necessity  for  the  sale 
of  the  vessel  at  the  time  she  was  sold,  and  he 
accordingly  Mrithdrew  the  case  from  the  jury  and 
directed  the  verdict  to  be  entered  for  the  defen- 
dant : — Held,  by  Lord  Coleridge,  C.  J.,  that  such 
ruling  was  right.  Hall  v.  Jupe,  49  L.  J.,  C.  P. 
721 ;  43  L.  T.  411. 

Held,  by  Grove,  J.,  that  it  was  wrong,  and  that 
the  case  should  not  have  been  withdrawn  from 
the  jury.    iJ. 

Captain's  Protest.]— The  plaintiff's  agent 
shewed  to  the  defendant,  an  underwriter,  the 
captain's  protest,  containing  an  account  of  the 
loss  of  the  ship  insured,  demanding  payment : — 
Held,  that  this  did  not  entitle  the  defendant  to 
read  the  protest  in  evidence  in  an  action  on  the 
policy.    Henat  v.  Porter^  7  T.  R.  158. 

As  to  Proramption  arising  when  Ship  Kissing.] 

— See  ante,  col.  667, 

2.  Restraint  and  Detentiok. 

Land  Transit.] — In  a  policy  of  insurance  on 
goods  the  voyage  was  thus  described  :  "  At  and 
from  Japan  and  [or]  Shanghai  to  Marseilles  and 
[or]  Leghorn  and  [or]  London  via  Marseilles 
and  [or]  Southampton,  including  all  risks  of 
craft  to  and  from  the  steamers."  The  risks  In- 
sured against  were  of  the  seas,  fire,  and  thieves, 
arrests,  restraints,  and  detainments  of  all  kings, 
princes,  and  people.  In  the  margin  of  the  policy 
was  the  following  memorandum  :  **  It  is  hereby 
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agreeil  that  the  silks  insured  bj  this  policy  shall 
be  shipped  by  Peninsalarand  Oriental  Company, 
Mes8agerie6  Imp^riales  steamers,  4ind  [or]  the 
steamers  of  the  Mercantile  Trading  Company  of 
Liverpool  only,"  The  goods  insured  were  shipped 
from  Shanghai  for  London  by  the  Mcssageries 
Imp^rialcs  ;  the  practice  of  that  company  was 
to  send  such  goods  overland  through  France  by 
tlie  Lyons  Railway  from  Marseilles  to  Paris,  and 
thence  by  the  Northern  Railway  to  Boulogne, 
and  thence  to  London  ;  and  this  course  of 
business  was  well  known  among  underwriters. 
The  goods  arrived  in  Paris  on  their  way  on  the 
13th  of  September,  1870.  At  this  time  the 
German  armies  were  advancing  on  Paris,  and 
had  seized  parts  of  the  Northern  Railway,  so  that 
the  goods  could  not  be  forwarded  to  Boulogne, 
and  by  the  19th  of  September  they  completely 
surrounded  and  besieged  Paris,  preventing  com- 
munication between  it  and  all  other  places,  by 
reason  of  which  it  was  impossible  to  remove  the 
goods  from  Paris.  This  state  of  things  continued 
till  after  the  7th  of  October,  on  which  day  the 
assured  gave  notice  of  abandonment : — Held, 
that  the  policy  covered  the  overland  transit 
from  Marseilles  to  Boulogne ;  and  that  there 
was  a  constructive  total  loss  by  restraint  or  de- 
tainment of  princes,  within  the  meaning  of  the 
policy.  Rodoconaclii  v.  Elliott ^  9  L.  R.,  C.  P. 
518  ;  43  L.  J.,  C.  P.  255  ;  31  L.  T.  239— Ex.  Ch. 
Affirming  8  L.  R.,  C.  P.  649  ;  42  L.  J.,  C.  P.  247 ; 
28  L.  T.  840  ;  21  W.  R.  810. 

Total  or  Partial  Lou.] — ^A  cai^  on  board  a 
ship  bound  from  Liverpool  to  Matamoras  was 
insured  against  the  usual  perils,  including 
*'  takings  at  sea,  arrests,  restraints,  and  detain- 
ments of  all  kings,  princes  and  people."  The 
ship  sailed  and  had  nearly  reached  her  destina- 
tion, when  she  was  captured  by  an  United  States 
cruiser  and  taken  into  New  Orleans,  where  a 
suit  was  instituted  in  the  Prize  Court  for  her 
condemnation.  The  insurers  contested  the  suit, 
electing  to  treat  the  loss  as  a  partial  one.  They 
obtained  the  judgment  of  the  court,  whereupon 
the  captors  appealed.  The  insured  gave  a  formal 
notice  of  abandonment  which  the  insurers  refused 
to  accept.  Upon  the  application  of  the  captors, 
the  ship  and  cargo  were  ordered  to  be  sold, 
unless  bail  were  given  by  the  insured.  Upon 
receiving  intelligence  that  this  order  had  been 
made,  they  applied  to  the  insurers  for  assistance 
in  giving  bail  to  prevent  the  sale.  The  insurers 
refused,  and  in  the  end  the  ship  and  cargo  were 
sold  by  the  order  of  the  Prize  Court.  The  insured 
brought  an  action  to  recover  from  the  insurers 
as  for  a  total  loss : — Held,  that  they  were  en- 
titled to  recover  the  whole  amount,  inasmuch  as 
the  decree  of  the  Prize  Court,  and  the  sale  of  the 
goods  under  it,  was  a  deprivation  of  the  owner- 
ship of  the  goods,  and  amounted  to  a  total  loss. 
Stringer  v.  EnglUh  and  Scottish  Mariw  In- 
tturance  Company,  5  L.  R.,  Q.  B.  599  ;  39  L.  J., 
Q.  B.  214  ;  22  L.  T.  802  ;  18  W.  R.  1201  ;  10 
B.  &  S.  770. 

Katnre  of  Seisnre.] — The  clause  in  a  policy  on 
a  ship  and  goods  which  insures  against  losses 
occasioned  by  "arrests,  restraints,  and  detain- 
ments of  all  kings,  princes  and  people,  of  what 
nation,  condition,  or  quality  soever,"  applies  to 
a  seizure  of  the  ship  in  consequence  of  an  em- 
bargo laid  on  her  by  the  sovereign  of  the  country 
of  the  assured,  for  the  purpose  of  carrying  on  a 


war  with  another  power.  Aubert  v.  Gray^  3 
B.  &  S.  103 ;  32  L.  J.,  Q.  B.  50  ;  9  Jur.,  N.  S. 
714  ;  7  L.  T.  469  ;  11  W.  R.  27— Ex.  Ch. 

There  is  a  distinction  in  this  respect  between 
an  embargo,  in  a  time  when  there  is  peace  be- 
tween the  countries  of  the  insurer  and  the 
assured,  laid  on  for  a  purpose  wholly  uncon- 
nected with  hostility  either  existing  or  expected, 
and  an  embargo  connected  with  such  hostility. 
lb. 

A  policy  on  a  ship  and  stores,  "  at  and  from  a 
port "  in  a  foreign  country,  in  the  common  form 
against  arrests  of  princes,  people,  &c.,  extends  to 
an  embargo  laid  on  by  the  government  of  that 
country  in  the  loading  port.  Rotch  v.  Edie^ 
6  T.  R.  413. 

And  if  the  embargo  continues,  the  assored 
may  abandon  and  recover  as  for  a  total  loss.  lb. 

If  an  armed  force  boards  a  ship  and  takes 
part  of  the  cai^go,  the  underwriters  are  not  liable 
on  a  count  stating  the  loss  to  be  by  a  seixure  by 
people' to  the  plaintiffs  unknown  ;  for  people,  in 
the  policy,  means  the  governing  power  of  the 
country.    Nt'^bitt  v.  Lvshington^  4  T.  R.  783. 

In  an  action  on  a  policy  of  insurance  upon  a 
ship,  in  which  the  subject-matter  was  warranted 
'*  free  from  capture  and  seizure,  and  the  conse- 
quences of  any  attempt  thereat,"  it  was  proved 
that  during  the  continuance  of  the  risk  some 
natives  took  forcible  possession  of  the  ship  in  the 
Brass  River,  plundered  the  cargo,  and  damaged 
her  so  that  she  became  a  constructive  total  loss, 
and  that  their  intention  in  so  taking  possession 
was  only  to  plunder  the  cargo,  and  not  to  keep 
the  ship  : — Held,  that  the  acts  of  the  natives 
constituted  a  "  seizure  "  within  the  meaning  of 
the  warranty,  and  therefore  that  the  under- 
writers were  not  liable.  Johnston  v.  Hogg^  10 
Q.  B.  D.  432  ;  52  L.  J.,  Q.  B.  343  ;  48  L.  T.  435  ; 
31  W.  R.  768  ;  6  Asp.  M.  C.  51. 


Permiuion  to  Ltove.]  —  A  policy  was 


effected  on  a  ship  from  London  to  her  Jading 
port  in  Virginia,  and  back.  On  her  arrival  at 
that  port,  in  January,  1808,  an  embai^  was  laid 
on  all  shipping  in  American  ports,  by  an  act  of 
Congress,  which  contained  a  proviso,  that  all 
foreign  ships,  cither  in  ballast  or  with  goods  on 
board,  might  depart  when  notified  of  that  act. 
The  captain  covenanted  by  charterparty  to  take 
in  a  cargo  of  timber  at  that  port,  and  return 
therewith  to  London.  It  was  proved  that  the 
embargo  was  taken  off  in  March,  1809.  and  that 
the  ship  did  not  sail  until  the  August  following  ; 
and  that  she  was  lost  on  her  way  home  : — Held, 
that  the  captain  was  justified  in  remaining  in 
port,  and  that  he  was  not  bound  to  return  with 
the  cargo,  or  sail  in  ballast,  and  that,  conse- 
quently, the  underwriters  on  the  ship  were  liable 
at  the  time  of  the  loss.  Schroeder  v.  TliompsoUy 
1  Moore,  163  ;  7  Taunt.  462. 

Belay  through  MiBtake.]— If  by  some  mistake 
of  a  ship's  manifest,  a  suit  is  commenced  in  a 
foreign  port  against  the  captain,  for  a  supposed 
surreptitious  landing  of  a  part  of  his  cargo,  by 
which  he  is  delayed  in  prosecuting  his  voyage, 
there  being  no  suit  against  -the  ship  ;  this  is  not 
a  loss  for  which  the  underwriters  on  the  ship  are 
liable.  Bradford  v.  Levy,  2  C.  &  P.  137  ; 
R.  &  M.  331. 

Beatoration.] — Goods  detained  by  a  foreign 
power  being  afterwards  restored,  as  between  the 
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assurer  and  assured,  the  yielding  up  quasi  in 
integro  is  to  be  considered  as  a  restoration,  not- 
witl^tanding  some  spoliation  during  the  deten- 
tion.   Jordaine  y.  Cornwall^  1  Stark.  6. 

Syidenoe.] — ^The  plaintiff  declared  on  a  policy 
from  Jutland  to  Leith,  and  averred  a  loss  by 
seizure.  The  captain  stated,  that  the  ship  was  pur- 
suing her  course  for  Leith,  when  she  was  captured 
by  a  Swedish  &igate,  five  German  miles  off  the 
coast  of  Norway ;  the  defendant  produced  a 
Swedish  sentence  of  condemnation  for  breaking 
the  blockade  of  Norway  : — Held,  first,  that  this 
was  conclusive  evidence  that  the  blockade  had 
been  violated;  but  secondly,  that  it  was  not 
sufficient  evidence  to  fix  the  captain  with  bar- 
ratry. Everth  V.  HanTiamj  2  Marsh.  72 ;  6 
Taunt.  875. 

To  support  an  averment  in  a  declaration  on  a 
policy  on  goods,  ^*  that  the  ship  with  the  goods 
on  board,  when  at  A.,  was  arrested  by  the  per- 
sons exercising  the  powers  of  government  there, 
and  the  goods  were  then  and  there  by  the  said 
persons  seized,  detained,  and  confiscated,"  it  is 
enough  to  shew  that  the  goods  were  forcibly 
taken  from  on  board  the  ship  by  the  officers  of 
government,  and  never  delivered  to  the  con- 
sigpiees,  without  putting  in  any  sentence  of  con- 
demnation. Camithers  v.  Gray,  B  Camp.  142  ; 
15  East,  35. 


3.  Stbanding. 
a.    Operation  of  Memorandum. 

Effect  on  Policy.] — ^The  memorandum  con- 
trols the  general  words  of  the  policy  ;  but,  in 
the  case  of  a  stranding,  the  articles  enumerated 
in  the  memorandum  are  put  in  the  same  situa- 
tion as  any  other  commodity.  BowHng  v,  Elvi- 
«/?>,  7T.  R.  216,  n. 

If  an  insurance  is  effected  on  fruit,  and  the 
policy  contains  the  usual  memorandum,  **  com, 
fruit,  &c.,  warranted  free  from  average,  unless 
general,  or  the  ship  be  stranded,"  and  the  ship  is 
in  fact  stranded  in  the  course  of  the  voyage,  the 
underwriters  are  liable  for  an  average  loss  arising 
from  the  perils  of  the  seas,  though  no  part  of  the 
loss  arises  from  the  act  of  stranding.  Burnett 
V.  Ke/mn^on,  7  T.  R.  210 ;  1  Esp.  416  ;  Peake's 
Add.  Cas.  71. 


b.   What  iB. 

Beiiiiition.] — Stranding  is  where  a  ship,  by  an 
accident  and  out  of  the  ordinary  course  of  her 
voyage,  gets  upon  the  strand,  and  receives  injury 
in  consequence.  BUhop  v.  Pentland,,  7  B.  &  C. 
219  ;  1  M.  &  R.  49. 

Act  of  Xob.] — Where,  after  a  seizure,  the  vessel 
stranded,  and  part  of  the  cargo  (consisting  of 
com)  was  taken  by  the  mob  at  their  own  price, 
the  loss  could  not  be  recovered  as  for  general 
average  ;  but,  for  such  part  as  in  consequence  of 
the  stranding  was  damaged  and  thrown  over- 
board, the  insured  might  recover  on  a  count 
stating  the  loss  to  be  by  stranding.  Nesbitt  v. 
iMshingtan,  4  T.  R.  783. 

Confifcation.] — Where  a  vessel  was  stranded 
and  afterwards  confiscated  for  breach  of   an 
embargo : — ^Held,  that  as  the  vessel  was  warranted 
yoL.  IV. 


free  from  confiscation,  the  insured  could  not  re- 
cover.   Livie  V.  Jansen,  10  East,  648. 

Time  of.] — Hides  were  shipped  on  board  a 
vessel  at  Valparaiso  for  Bordeaux.  The  ship 
sailed  from  Valparaiso  on  the  13th  May,  and  on 
the  7th  July  put  into  Rio  de  Janeiro,  in  conse- 
quence of  damage  by  stress  of  weather.  It  being 
found  that  the  hides  were  so  much  damaged  that 
it  would  be  impossible  to  carry  them  in  specie  to 
the  termination  of  the  voyage,  they  being  in 
such  a  state  that  they  must  either  have  been 
annihilated  by  putrefaction,  or  thrown  over- 
board, they  were  sold  at  Rio  de  Janeiro  for  one- 
fourth  of  their  value.  On  the  23rd  July,  the 
ship  set  sail  from  Rio  on  her  voyage  to  Bordeaux, 
and  was  stranded  on  the  29th  of  September  at 
the  entrance  of  the  Garonne.  In  an  action  on 
the  policy,  containing  a  memorandum  declaring 
"  cocoa  and  hides  free  of  particular  average  un- 
less the  ship  were  stranded :  *' — Held,  that  this 
was  not  a  stranding  of  the  ship  within  the 
meaning  of  the  memorandum.  Roux  v.  Salvador , 
1  Bing.,  N.  C.  526 ;  overruled,  but  not  on  this 
point,  4  Scott,  1  ;  3  Bing.  N.  C.  266  ;  2  Hodges, 
209— Ex.  Ch. 

Salvage.]  —  A  cargo  of  salt,  of  the  value 
with  prepaid  freight  of  about  1,900Z.,  was  in- 
sured from  Liverpool  to  Calcutta,  the  policy  con- 
taining the  memorandum  warranting  "  com,  fish, 
salt,  &c.,  free  from  average  unless  general  or  the 
ship  be  stranded."  Havine  encountered  bad 
weather,  lost  both  her  anchors,  and  had  her 
masts  cut  away,  the  ship  was  taken  in  tow  by 
salvors  and  placed  on  a  bank  out  of  the  ordinary 
course  of  the  voyage,  where  she  lay  on  her  port 
side  for  several  tides,  and  sustained  considerable 
further  injury.  The  salt  was  landed  in  a  damaged 
state,  and  the  ship  repaired,  though  at  an  expense 
which  exceeded  her  value  when  repaired.  About 
one-fifth  of  the  salt  might  have  been  made  sale- 
able, but  would  have  realized  no  profit.  Suits 
were  instituted  by  the  salvors  in  the  Admiralty 
Court,  and  the  salt  sold  under  a  decree,  the 
entire  proceeds  being  absorbed  by  the  costs  : — 
Held,  that  there  was  a  partial  loss  of  the  salt, 
but  not  a  total  loss,  the  seizure  and  sale  under 
the  decree  of  the  Admiralty  Court  not  being  a 
natural  or  necessary  consequence  of  a  peril  in- 
sured against ;  and  that  there  was  a  stranding 
within  the  meaning  of  the  memorandum.  De 
Mattos  V.  Saunders,  7  L.  R.,  C.  P.  570 ;  27  L.  T. 
120  ;  20  W.  R.  801. 

Keglig^nce  of  Crew.] — Underwriters  are  liable 
for  a  stranding  occasioned  remotely  by  the  negli- 
gence of  the  crew.     Bishop  v.  Pentland,  sujyra, 

A  vessel,  moored  in  the  usual  way  in  a  tidal 
harbour,  was  obliged  also  to  be  lashed  to  the  side 
by  a  rope,  which  broke,  and  the  vessel  fell  over 
on  her  side  : — Held,  to  be  a  stranding,  and  that 
the  underwriters  were  answerable,  though  it  was 
remotely  caused  by  the  negligence  of  the  crew. 
Ih, 

Harbour— Condition  ol]— A  policy  of  marine 
insurance  on  cargo  contained  the  usual  waiTanty 
against  average  unless  the  ship  were  stranded. 
The  place  of  discharge  was  in  a  tidal  harbour, 
where  vessels  of  the  size  of  the  ship  in  question 
can  only  get  to  the  quay  to  unload  during  high 
spring  tides.  A  ship  arriving  in  the  port  is 
brought  towards  the  quay  as  soon  as  in  the  pilot's 
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judgment  there  will  be  water  enough  to  float  her 
there,  and,  if  in  the  course  of  getting  her  to  the 
quay  the  depth  of  water  proves  insufficient,  she 
takes  the  ground  to  wait  until  the  next  tide 
admits  of  her  being  floated  further.  The  ship  in 
question  was  in  the  course  of  being  brought  to 
uie  quay,  but  it  was  found  that  she  coidd  not 
get  within  twenty  feet  of  it,  and  consequently 
she  was  left  where  she  was  to  await  a  higher 
tide.  As  the  tide  receded  and  she  settled  down, 
instead  of  resting  on  an  even  keel  she  pitched  by 
the  head  into  a  hole,  and  remained  in  such  a 
position  as  to  cause  her  timbers  to  be  strained, 
by  reason  whereof  she  made  water  and  damage 
resulted  to  the  cai^go.  It  afterwards  appeared 
that  there  was  an  elevation  in  the  bottom  of  the 
harbour,  a  small  bank  having  been  formed 
parallel  with  the  quay,  and  a  hole  beside  it  into 
which  the  vessel  had  pitched.  This  state  of 
things  had  been  caused  by  the  paddles  of 
steamers  leaving  the  harbour  at  low  tide,  and  its 
existence  had  not  been  found  out  previously  to 
the  accident: — Held,  that  the  taking  of  the 
ground  by  the  vessel  was  under  circumstances  of 
such  an  accidental  and  imforeseen  character  as 
not  to  be  in  the  ordinary  course  of  navigation 
and  to  amount  to  a  "  stranding."  Letch  ford  v. 
Oldham,  5  Q.  B.  D,  538  ;  49  L.  J.,  Q.  B.  458  ;  28 
W.  R.  789—0.  A. 

Upon  the  ebbing  of  the  tide,  a  vessel  took  the 
ground  in  a  tidal  harbour,  in  the  place  where  it 
was  intended  that  she  should  ;  but,  in  so  doing, 
struck  against  some  hard  substance,  by  which 
two  holes  were  made  in  her  bottom,  and  the 
carg^  damaged : — Held,  not  a  stranding  for 
which  the  underwriters  were  liable  upon  an 
insurance  on  com  warranted  free  from  average, 
unless  general,  or  the  ship  be  stranded.  Kings- 
ford  V.  Marshal,  8  Bing.  458 ;  1  M.  &  Scott, 
657. 

A  ship  having  on  board  goods  which  were  in- 
sured on  a  voyage  from  London  to  Hull,  but 
*'  warranted  free  from  average,  unless  general,  or 
the  ship  should  be  stranded,"  arrived  in  Hull 
harbour,  which  is  a  tidal  harbour,  and  proceeded 
to  discharge  her  cargo  at  a  quay  inside  of  it ; 
this  could  be  done  at  high  water  only,  and  could 
not  be  completed  in  one  tide.  At  the  first  low 
tide  the  vessel  grounded  on  the  mud  ;  on  a  sub- 
sequent ebb,  the  rope  by  which  her  head  was 
moored  to  the  opposite  side  of  the  harbour, 
stretched,  and  the  wind  blowing  from  the  east 
at  the  same  time,  she  did  not  ground  on  the  mud, 
which  it  was  intended  she  should  do,  but  her 
forepart  got  on  a  bank  of  stones,  rubbish,  and 
sand,  near  to  the  quay,  and  the  vessel  having 
strained,  some  damage  was  sustained  by  the 
cargo,  but  no  lasting  injury  by  .the  vessel  : — 
Held,  by  Lord  Tenterden,  C.  J.,  Littledale  and 
Taunton,  JJ.,  Parke,  J.,  dissentiente,  that  this 
was  a  stranding  within  the  meaning  of  that  word 
in  the  policy.     WelU  v.  Hopwood,  3  B.  &  Ad.  20. 

Policy  on  goods,  with  a  warranty  against  aver- 
age, unless  general,  or  the  ship  be  stranded.  On 
the  voyage  the  ship  was  driven  by  stress  of 
weather  into  a  harbour  at  the  mouth  of  which 
she  struck  upon  an  anchor,  and  was  in  danger 
of  sinking ;  to  prevent  which,  she  was  warped 
higher  up  in  the  harbour,  where  she  took  the 
ground,  and  remained  fast  half  an  hour  : — Held, 
that  the  ship  was  stranded.  Barrow  v.  Bell,  7 
D.  &  E.  244  ;  4  B.  &  0.  736. 

«-— *  Driven  into,  by  Stress  of  Weather.]— If  a 


ship  takes  the  ground  at  the  ordinary  time,  in 
the  ordinary  pl^,  in  the  ordinaiy  manner,  and 
from  the  ordinary  causes,  that  is,  so  in  all  respects 
as  it  must  have  been  contemplated  she  would  in 
the  course  of  an  ordinary  voyage,  such  a  taking 
the  ground  is  not  a  stranding ;  but  if  she  takes 
the  ground  at  an  unusual  time,  or  in  an  unusual 
pla<^  or  in  an  unusual  manner,  or  from  acci- 
dental and  unusual  though  natural  causes,  she 
is  to  be  considered  as  stranded.  Corcoran  v. 
6hirney,  1  El.  &  Bl.  456  ;  22  L.  J.,  Q.  B.  133  ;  17 
Jur.  1152. 

Where  a  ship  was  driven  by  stress  of  weather 
into  a  tidal  harbour,  where,  by  reason  of  its 
being  low  water,  she  took  the  ground : — Held, 
that  she  was  stranded.    Ih, 


Moored  in.] — ^A  vessel  with  a  cargo  on 


board  took  the  ground  on  two  successive  days  in 
going  up  Oork  harbour,  under  the  direction  of  a 
pilot,  and  being  afterwards  moored  in  the  usual 
course,  was  thrown  on  her  broadside  by  the  re- 
ceding of  the  tide,  and  received  a  considerable 
injury : — Held,  that  this  was  not  a  stranding. 
Uearn  v.  Edmunds,  1  B.  &  B.  388  ;  4  Moore,  15. 
Damage  resulting  from  a  ship's  taking  the 
ground  on  the  falling  of  the  tide,  in  a  tidal  har- 
bour, in  a  spot  where  she  is  properly  placed  for 
the  purpose  of  unloading,  is  not  a  stranding 
within  the  ordinary  terms  of  a  policy.  Magnn* 
V.  Buttcmier,  11  0.  B.  876  ;  21  L.  J.,  0.  P.  119 : 
16  Jur.  480. 

On  Rock.] — A  vessel  strikes  upon  a  rock  and 
remains  fixed  there  for  the  space  of  fifteen  or 
twenty  minutes,  in  consequence  of  which  she 
sustains  a  material  injury.  This  constitutes  a 
stranding.     Baker  v.  Towry,  1  Stark.  436. 

But  the  striking  of  a  ship  on  a  rock,  where  she 
remained  a  minute  and  a  naif,  and  was  laid  on 
her  beam  ends,  was  held  not  to  constitute  a 
stranding.  AP Bougie  y.  Royal  Exchange  AsKur- 
anac  Conqmny,  4  M.  &  S.  503  ;  4  Camp.  283. 

Where  there  is  a  warranty  in  a  policy  against 
average, "  unless  general,  or  the  ship  be  stranded ; " 
if,  during  the  voyage,  the  ship  is  forced  ashore 
by  the  wind,  or  driven  on  a  bank,  and  remains 
fast  for  any  time,  this  is  a  sufficient  stranding  to 
do  away  with  the  effect  of  the  warranty,  although 
the  ship  is  not  proved  to  have  thereby  received 
any  material  damage.  Harman  v.  Vanx,  3 
Oamp.  429. 

A  ship  which  had  struck  upon  a  sunken  rock, 
and  received  damage,  was  run  on  shore  by  direc- 
tion of  the  pilot,  when  she  was  repaired,  and 
afterwards  proceeded  to  her  ports  of  delivery  : — 
Held,  not  to  be  a  stranding.  Burnett  v.  Ken- 
sington,  7  T.  R.  20 ;  1  Esp.  416  ;  Peake's  Add. 
Oas.  71. 

Where  no  Pilot.] — ^A  ship  insured  at  and  from 
London  to  Sierra  Leone,  arrived  off  the  river 
Sierra  Leone,  where  there  was  a  regular  esta- 
blishment of  pilots,  about  three  o'clock  in  the 
evening.  The  captain  hoisted  a  signal  for  a 
pilot,  but  no  pilot  came  on  board ;  about  ten 
o'clock  at  night  he  attempted  to  enter  the  river 
without  one,  and  in  so  doing  the  ship  took  the 
ground  and  was  lost.  The  judge  left  it  to  the 
jury  whether  the  captain,  in  entering  without  a 

Silot,  did  what  a  prudent  man  ought  to  have 
one  under  the  circumstances.  The  jury  was  of 
that  opinion,  and  found  for  the  plaintiff.  On 
motion  for  a  new  trial,  on  the  ground  that  the 
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verdict  was  against  evidence : — Held,  that  the 
underwriters  were  liable,  and  would  have  been 
so  although  the  captain  had  been  wrong  in  at- 
tempting to  enter  the  port  without  a  pilot,  he 
being  a  person  of  competent  skill,  having  used 
reasonable  diligence  to  obtain  a  pilot,  and  having 
exercised  his  discretion  bon&  fide  under  the  cir- 
cumstances. Phillips  V.  Headlam,  2  B.  &  Ad. 
380. 

Order  of  Pilot — Mooring.] — A  ship  being 
under  conduct  of  a  pilot  in  her  course  up  the 
river  to  Liverpool,  was,  against  the  advice  of  the 
master,  fastened  at  the  pier  of  the  dock  basin  by 
a  rope  to  the  shore,  and  left  there,  and  she  took 
the  ground,  and  when  the  tide  left  her  fell  over 
on  her  side  and  bilged ;  in  consequence  of  which, 
when  the  tide  rose,  she  filled  with  water,  and 
the  goods  were  wetted  and  damaged: — Held, 
that  this  was  a  stranding  to  entitle  the  assured 
to  recover  for  an  average  loss  upon  the  goods. 
Carruthen  t.  Sydehotham,  4  M.  &  S.  77. 

Canal.] — During  the  course  of  a  voyage  on  an 
inland  canal,  it  became  necessary,  in  order  to 
repair  the  canal,  to  draw  off  the  water,  and  the 
ship,  in  consequence,  having  been  placed  in  the 
most  secure  situation  that  could  be  found,  when 
the  water  was  drawn  off,  took  the  ground  by 
accident  on  some  piles  which  were  not  previ- 
ously known  to  be  there  : — Held,  that  this  was  a 
stranding,  the  accident  not  having  happened  in 
the  ordinary  course  of  the  voyage.  Hayner  v. 
Oodmond,  5  B.  &  A.  225. 

4.  Babbatbt. 

a.  What  ii. 

Position  of  Owner.] — Barratry  can  only  be 
t^ommitted  against  the  owner  of  the  ship,  and 
Avithout  his  consent.  Nutt  v.  Bonrdieu^  1  T.  R. 
323. 

In  an  action  by  an  assured  against  the  under- 
writers for  a  loss  by  the  barratry  of  the  master, 
proof  that  the  person  who  was  described  in  the 
policy  as  master,  and  who  was  treated  with  and 
Bcted  as  such,  carried  the  ship  out  of  her  course 
for  fraudulent  purposes  of  his  own,  primA  facie  is 
sufficient  to  entitle  the  assured  to  recover,  with- 
out shewing  negatively  that  he  was  not  the 
owner,  or  that  any  other  person  was.  Ros9  v. 
Hunter,  4  T.  R.  33. 

Barratry  is  any  fraudulent  or  criminal  conduct 
against  the  owners  of  ships  or  goods  by  the 
master  or  mariners  in  breach  of  the  trust  reposed 
in  them,  and  to  the  injury  of  the  owners ;  al- 
though it  may  not  be  done  with  intent  to  injure 
them,  or  to  benefit,  at  their  expense,  the  master 
or  mariners.  Vallejo  v.  Wlieeler,  Cowp.  143 ; 
Lofft,  631. 

Deviation.] — ^A  deviation  of  a  vessel  from 
the  voyage  insured,  through  the  ignorance  of  the 
<»ptain,  or  from  any  other  motive  not  fraudu- 
lent, though  it  avoids  the  policy,  does  not  consti- 
tute an  act  of  barratry.  Phyn  v.  Royal  Exchunge 
Assurance  Com,pany^  7  T.  R.  505. 

Bouttling  Ship.] — Scuttling  a  ship  with  the 
knowledge  of  the  shipowner,  but  without  the 
knowledge  of  the  freighter,  is  barratry,  in  re- 
spect of  which  the  freighter  may  recover  against 
tne  underwriters.  lonides  v.  Pender^  27  L.  T. 
244. 


Kidnapping.]— The  Kidnapping  Act,  1872  (35 
&,  36  Vict.  c.  19),  having  prohibited  the  carry- 
ing of  Polynesian  native  labourers  in  ships 
without  a  licence,  under  penalty  of  forfeiture 
of  the  ship,  a  master  who,  without  the  authority 
of  his  owners,  but  with  a  knowledge  of  the 
prohibition,  ships  and  carries  native  labourers, 
and  so  brings  about  the  seizure  and  condemna- 
tion of  his  ship,  commits  an  act  of  barratry  in 
respect  of  which  his  owners  may  recover  against 
their  underwriters.  Austral iati  Insurajice  Com- 
pany V.  Jacksahj  33  L.  T.  286 — P.  C. 

Absence  of  Master.]— AVhere  the  captain,  in 
the  due  course  of  his  voyage,  put  into  port  for 
the  purpose  of  i^epairing  damage  ;  and  whilst  the 
repairs  were  proceeding  was  absent,  and  con- 
tinued so  for  a  much  longer  time  than  was 
necessary  to  finish  such  repairs ;  and  during  his 
absence  procured  forged  papers,  and  afterwards 
returned  to  the  vessel ;  and,  instead  of  proceed- 
ing on  the  voyage,  carried  her  to  a  foreign  port ; 
and  the  jury  found  that  an  act  of  barratry  was 
committed  during  the  absence  of  the  captain, 
and  whilst  the  vessel  was  being  repaired :— Held, 
that  they  were  warranted  in  so  doing.  Roscow 
V.  Corson,  8  Taunt.  684. 

Where  the  voyage  insured  was  from  Jamaica 
to  New  Orleans,  which  lies  up  the  river  Missis- 
sippi, and  the  captain  proceeded  on  his  voyage 
as  far  as  the  mouth  of  that  river,  and  then 
dropped  anchor,  and  went  up  the  river  in  his 
boat  for  a  fraudulent  purpose  of  his  own  : — 
Held,  that  the  dropping  of  his  anchor  with  such 
fraudulent  intention  was  an  act  of  barratry,  and 
not  merely  a  deviation.  Ross  v.  Hunter,  4  T.  R. 
33. 

Cmiiing.l — If  the  captain,  contrary  to  the  in- 
structions of  his  owner,  cruizes  for  and  takes  a 
prize,  and  the  vessel  is  afterwards  lost  in  conse- 
quence of  it,  it  is  an  act  of  barratry,  upon  which 
the  insured  may  recover  against  the  under- 
writers ;  although  the  captain  libelled  the  prize 
as  well  for  the  l^nefit  of  his  owner  as  for  him- 
self.    Moss  V.  Byron,  6  T.  R.  379. 

Trading  with  Enemy.] — ^A  master  had  general 
instructions  to  make  the  best  purchases  with 
despatch  : — Held,  that  it  did  not  warrant  him  iu 
going  into  an  enemy's  settlement  to  trade  (which 
was  permitted  by  the  enemy),  though  his  cargo 
could  be  more  speedily  and  cheaply  completed 
there  ;  but  such  act,  in  consequence  of  which 
the  ship  was  seized  and  confiscated,  is  barratrous. 
Earle  v.  Rowcroft,  8  East,  126. 

Negligence.  1 — A  party  shipped  goods  on  board 
a  vessel,  the  Black  Prince,  under  a  bill  of  lading, 
which  contained  the  exceptions  of  barratry  and 
perils  of  the  sea.  The  Black  Prince,  with  thu 
goods  on  board,  was  lost  in  a  collision  with 
another  vessel,  the  Araxes.  In  an  action  on  the 
bill  of  lading  for  the  loss  of  the  goods,  there  was 
evidence  at  the  trial  that  the  collision  arose  frotn 
the  Black  Prince  starboarding  instead  of  porting 
her  helm,  and  a  collision  occasioned  by  non-ob- 
servance of  such  rules  is,  by  the  Merchant  Ship- 
ping Act  of  1854, 8, 299,  to  be  deemed  to  have  been 
occasioned  by  the  wilful  default  of  the  person  in 
charge  of  the  offending  ship.  The  judge  toM 
the  jury,  that  if  the  collision  was  brought  abont 
by  the  negligence  of  those  on  board  the  Black. 
Prince,  the  loss  would  not  be  a  peril  of  the  sea, 
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and  that  for  that  pnrpose  he  conld  not  distinguish 
between  gross  n^ligence  and  negligence ;  and 
he  left  it  to  the  jury  to  say  whether  there  was 
want  of  dae  care  on  the  part  of  the  Araxes, 
by  which  care  the  collision  would  have  been 
avoided : — Held,  that  the  contravention  of  the 
rules  of  the  Merchant  Shipping  Act  by  those 
in  charge  of  the  Black  Prince,  in  starboarding 
instead  of  porting  the  helm,  did  not  amount 
to  barratry  within  the  exception  in  the  bill  of 
lading.  Orill  v.  General  Iron  Screw  Collier 
Company,  1  L.  R.,  C.  P.  600 ;  35  L.  J.,  C.  P. 
321. 

Held,  also,  that  the  direction  of  the  judge  was 
right,  and  he  did  right  in  not  directing  the  juiy 
that  the  loss  of  the  Black  Prince  was  caused  by 
perils  of  the  sea,  within  the  exception  in  the  bill 
of  lading.     Ih. 

b.  Who  can  Commit. 

XftBter — Collniion  with  Owner.] — The  owner 
of  a  vessel,  fully  laden  by  the  freighters,  colluded 
with  the  captain  to  run  her  on  shore  : — Held,  that 
this  amounted  to  barratry,  although  by  the  terms 
of  a  charterparty  entered  into  between  such 
o^^'ner  and  the  freighters  the  former  was  entitled 
to  put  goods  on  board  during  a  previous  part  of 
the  voyage.    Scares  v.  Th<yrnton,  1  Moore,  373. 

The  master  of  a  vessel,  condemned  for  a  breach 
of  blockade,  swore  he  was  bound  for  another 
destination  : — Held,  that  this  did  not  so  disafl5rm 
his  owner's  privity  and  consent  to  the  breach  of 
blockade,  as  to  enable  the  assured  to  recover  as 
for  a  loss  by  barratry.  Everth  v.  Ilannam,  6 
Taunt.  375  ;  2  Marsh.  72. 


Part  Owner.] — Barratry  may  be  com- 


mitted by  a  master  of  a  ship  who  is  part  owner. 
Jon^n  V.  Nwkohonj  2  C.  L.  R.  1236  ;  10  Ex.  28  ; 
23  L.  J.,  Bx.  330. 

The  master,  being  part  owner,  fraudulently 
sold  the  ship  and  cargo  and  applied  the  proceeds 
to  his  own  use : — Held,  that  this  was  a  loss 
insured  against  by  the  words  "  ban*atry  of  the 
master,"  and,  per  Martin,  B.,  also  by  the  words 
"  all  other  penis,  losses  and  misfortunes."    lb, 

o.  EffMt  and  Proof  of. 

Warranty  free  fh>m  Captvre  and  Seiinre.]^ 
In  a  time  policy  of  marine  insurance  on  ship  the 
ordinary  perils  insured  against  (including  "  bar- 
ratry of  the  master")  were  enumerated,  and  the 
ship  was  warranted  "free  from  capture  and 
seizure,  and  the  consequences  of  any  attempts 
thereat."  In  consequence  of  the  barratrous  act 
of  the  master  in  smuggling,  the  ship  was  seized 
by  Spanish  revenue  officers,  and  proceedings 
were  taken  to  procure  her  condemnation  and 
confiscation.  In  an  action  on  the  policy  to  re- 
cover expenses  incurred  by  the  owner  in  obtain- 
ing her  release : — Held,  that  the  loss  must  be 
imputed  to  *•  capture  and  seizure,"  and  not  to  the 
barratry  of  the  master,  and  that  the  underwriter 
was  not  liable.  Cory  v.  Bur7%  8  App.  Cas.  393  ; 
52  L.  J.,  Q.  B.  657  ;  49  L.  T.  78  ;  31  W.  R.  894 
— H.  L.  (E.).  Affirming  9  Q.  B.  D.  463  ;  51  L.  J., 
Q.  B.  468  :  47  L.  T.  181 ;  30  W.  R.  818  ;  4  Asp. 
M.  C.  559— C.  A. 

Lo88,  whether  oaiued  by.]— If,  through  the 
negligence  of  the  owner  of  a  ship  insured,  the 
mariners  barratrously  carry  smuggled  goods  on 


board,  whereby  the  ship  is  seized  as  forfeited,  the 
underwriters  are  not  liable  for  the  loss.  Pipon 
V.  Cope,  1  Camp.  434. 

If  a  ship  is  insured  by  the  terms  of  the  policy 
in  any  lawful  trade,  and  the  barratry  of  the 
master  is  mentioned  as  one  of  the  risks  to  be 
borne  by  the  insurer,  the  underwriters  will  be 
liable  for  a  loss  which  happens  by  the  barratry  of 
the  master  by  smuggling.  ITart'lock  v.  Uaneillj 
3  T.  R.  277. 

A  loss  by  barratry  is  well  alleged,  though  the 
proof  is  that  it  happened  by  the  act  of  an  enemy 
and  by  barratry  conjointly.  Toulmin  v.  Ander^ 
90-n,  1  Taunt.  227. 

Where  a  ship  and  a  cargo  were  carried  barra- 
trously by  the  master  out  of  the  course  of  the 
voyage,  and  the  ship  and  a  part  of  the  cargo 
were  sold,  and  the  remainder  sent  home  by 
a  strange  ship : — Held,  that  this  was  a  total 
loss  of  the  cai^  from  the  time  of  committing 
the  act  of  barratry  ;  and  that  the  underwriters 
were  liable  for  such  loss,  with  the  benefit  of 
salvage  only.  Dixon  v.  Reid,  1  D.  &  B.  207  ;  5 
B.  &  A.  597. 

The  insurer  of  a  ship  is  not  liable  for  the  ex- 
penses ineurred  by  the  delay  of  the  vessel,  for  the 
purpose  of  recovering  her  cargo,  when  detained 
under  process  of  a  foreign  country,  if  the  ship 
itself  is  not  detained  by  the  process.  And  the 
circumstances  causing  the  detainer  must  be  posi- 
tively shewn  to  have  originated  in  the  fraud  of 
the  master,  in  order  to  support  an  averment  of 
loss  by  his  barratry.  Bradford  v.  Lery,  R.  &  M. 
331  ;  2  C.  &  P.  137. 

A  vessel,  with  liberty  to  chase  and  capture 
prizes,  had  some  Spanish  prisoners  on  board  ;  by 
means  which  did  not  appear  they  broke  loose, 
rose  upon  and  imprisoned  the  crew,  with  the 
exception  of  one  sailor,  who  was  heard  upon  the 
deck  in  conversation  with  them.  The  captain 
and  crew,  with  the  exception  of  this  sailor,  were 
put  on  shore,  and  the  Spaniards  ran  away  with 
the  ship.  Upon  a  loss  alleged  to  be  by  barratry- 
of  the  mariners,  this  was  evidence  to  be  left  to 
the  jury  that  such  barratry  was  committed. 
Hucks  V.  Thornton,  Holt,  30. 

A  sentence  condemning  as  enemy's  property  a 
cargo  which  the  master  had  barratrously  carried 
into  an  enemy's  blockaded  port,  although  it  may 
be  conclusive  evidence  that  the  cargo  was 
enemy's  property  at  the  time  of  capture  and 
condemnation,  does  not  disprove  the  allegation 
that  the  cargo  was  lost  by  the  captain's  bar- 
ratrously carrying  the  caigo  to  places  unknown, 
whereby  the  goods  became  liable  to  be,  and  were 
confiscated.  Qoldschmidt  v.  Wltitinore,  3  Taunt. 
508.     See  Everth  v.  Hannam,  ante,  coL  673. 

5.  Jettisok. 

To  Save  Capture.] — Where  the  captain  of  a 
ship,  in  order  to  prevent  a  quantity  of  dollars  from 
falling  into  the  bands  of  an  enemy,  by  whom  he 
was  about  to  be  attacked,  threw  them  into  the 
sea,  and  was  immediately  afterwards  captured  : 
— Held,  first,  that  this  was  a  loss  by  jettison,  that 
term  in  a  policy  meaning  any  throwing  overboard 
of  the  cargo  for  a  justifiable  cause  ;  secondly,  if 
not,  that  it  was  a  loss  by  enemies ;  and,  thirdly^ 
if  it  was  not  a  loss  by  jettison,  that  it  was  ejusdem 
generis  in  the  strictest  sense,  and  came  within  the 
meaning  of  the  words  in  the  policy,  "  all  other 
losses  and  misfortunes."  Bntlcr  v.  Wildman,. 
3  B.  &  A.  398. 
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Hegligenee^-Ballast.]— To  a  declaration  on  a 
time  policy  for  sixmontns,  stating  a  loss  by  perils 
of  the  sea,  the  defendant  pleaded  that  thou^  the 
vessel  was  lost  by  perils  of  the  sea,  yet,  that  such 
loss  was  occasioned  wholly  by  the  wrongful,  neg- 
ligent, and  improper  conduct  (the  same  not 
being  barratrous)  of  the  master  and  mariners  of 
the  ship,  by  wilfully,  wrongfully,  negligently  and 
improperly,  but  not  barratrously,  throwing  over- 
board so  much  of  the  ballast,  that  the  vessel 
became  unseaworthy,  and  was  lost  by  perils  of 
the  sea,  which,  otherwise,  she  would  have  en- 
countered and  overcome  : — Held,  that  the  plea 
was  bad,  and  that  the  underwriter  was  liable  for 
the  consequence  of  the  wilful,  but  not  barratrous 
act  of  the  master  and  crew  in  rendering  the 
vessel  unseaworthy  before  the  end  of  the  voyage, 
by  throwing  overboard  a  part  of  the  ballast. 
I>ixon  V.  Sadler,  5  M.  &  W.  406.  Affirmed  in 
<>rror,  8  M.  &  W.  895. 

Deek  Cargo  Loose.] — A  ship  on  a  voyage  from 
Quebec  to  London,  laden  with  timber,  was  over- 
taken in  a  gale,  and  in  order  to  enable  the  pumps 
to  work — the  working  of  them  was  impeded  by 
the  deck  caigo  getting  adrift — the  master  threw 
such  cargo  overboard : — Held,  that  such  jettison 
was  made  to  avert  a  danger  common  to  all  the 
interests  concerned,  ship,  freight,  and  cargo ;  and 
that  the  timber  so  jettisoned,  not  being  at  the 
time  wreck  within  the  received  meaning  of  that 
word,  and  the  sacrifice  of  it  being  voluntary, 
the  loss  accruing  on  the  same  must  be  held  to  be 
general  average,  and  that  all  interests  must  con- 
tribute to  make  it  good.  Johnson  v.  Chapman^ 
19  C.  B.,  N.  S.  563  ;  35  L.  J..  C.  P.  23  ;  16  L.  T. 
70  ;  14  W.  B.  264. 

6.  Fire. 

General  Average  lofsj  —  See  cases  sub  tit. 
Ayebaoe  Loss,  infra,  IX.  3. 

How  oeeaeioned.] — In  an  action  on  a  policy 
on  ship,  by  which  the  underwriters  insured 
against  fire,  and  barratry  of  the  master  and 
mariners,  they  are  liable  for  a  loss  by  fire  occa- 
sioned by  the  negligence  of  the  master  and 
mariners.  Bushy,  Royal  Exeliange  Assurance 
Company,  2  6.  &  A.  73.  And  see  Bishop  v. 
Pentland,  7  B.  &  C.  214  ;  1  M.  &  R.  49. 

If  a  captain  of  a  ship  insured  bums  her,  to 
prevent  her  falling  into  the  hands  of  the  enemy, 
this  is  a  loss  by  fire  within  the  meaning  of  the 
policy.     Gordon  v.  Rimmington,  1  Camp.  123. 

If  a  fire  arises  on  board  a  ship  from  the  damaged 
quality  of  goods  on  board,  which  are  insured,  the 
imderwriters  are  not  liable ;  but  if  the  loss  is  not 
occasioned  by  the  damaged  state  of  the  goods  on 
board,  the  policy  is  not  vitiated  by  the  fact  not 
having  been  disclosed  to  the  underwriters  that 
the  gobds  were  damaged,  though  they  might 
ihave  a  tendency  to  increase  the  risk.  Boyd  v. 
Dnhois,  3  Camp.  133.  And  see  Bufe  v.  Turner, 
2  Marsh.  46  ;  6  Taunt.  338. 

In  Warehouse.] — At  Canton,  an  East  India 
-ship  stayed  to  clean  and  refit,  for  which  purpose 
■all  the  suls  and  furniture  were  taken  out  of  the 
■ship  and  put  into  a  warehouse,  built  for  them  on 
a  sand-bank  in  the  river  there,  where  they  were 
accidentally  burnt ;  this  is  a  loss  within  the 
words  and  meaning  of  a  policy  of  the  ship,  on  its 
3x>dy,  tackle,  apparel  and  other  furniture,  against 


perils  of  the  sea  and  fire  (expressly),  to  any  ports 
and  places  beyond  the  Cape  of  Good  Hope,  and 
back  again  to  London.  Pelly  v.  Royal  Ejcchatujc 
Assurance  Company,  1  Burr.  341. 

Commnnieation  of  other  Policy  when  neces- 
sary.]— The  plaintiffs  effected  a  policy  of  in- 
surance with  the  defendant  as  chairman  of  a  fire 
insurance  company,  for  3,000/.,  "on  wool  in  bales 
or  fleeces  greasy  and  washed,  in  all  or  any  shed 
or  store,  on  station  or  in  transit  to  Sydney  by 
land  only,  or  in  any  shed  or  store,  or  any  whai^ 
in  Sydney,  until  placed  on  ship."  The  policy 
contained  a  provision  as  follows : — "  No  olaim 
shall  be  recoverable  if  the  property  insured  be 
previously  or  subsequently  insured  elsewhere, 
unless  the  particulars  of  such  insurance  be  noti- 
fied to  the  company  in  writing."  The  plaintiffs 
subsequently  effected  an  insurance  with  a  marine 
insurance  company  to  cover  16,5002.  upon  wool, 
the  risk  being  described  as  **at  and  from  the 
River  Hunter  to  Sydney  per  ships  and  steamci-s, 
and  thence  per  ship  or  ships  to  London,  including 
the  risk  of  craft  from  the  time  that  the  wools  are 
first  waterbomc  and  of  transhipment  or  landing 
and  reshipment  at  Sydney."  The  frequent  prac- 
tice at  the  port  of  Sydney  is  that  wool  arriving 
there  for  shipment  is  not  delivered  direct  to  the 
ship  for  which  it  is  intended,  but  is  conveyed  to 
the  stores  belonging  to  the  persons  who  ai-e  act- 
ing as  the  stevedores  of  the  ship,  and  is  there 
pressed  for  the  purpose  of  reducing  its  bulk.  By 
the  practice  and  cause  of  business,  the  stevedores' 
receipt  is  regarded,  as  between  the  ship  and  the 
shippers,  as  equivalent  to  the  mate's  receipt,  and 
bills  of  lading  are  given  in  exchange  for  it. 
Certain  wool  belonging  to  the  plaintiffs  was  for- 
warded by  several  consignments  by  several 
steamers  from  the  River  Hunter  to  Sydney. 
The  plaintiffs'  agent  at  Sydney  had  the  wool 
conveyed  on  its  arrival  to  his  own  stores,  for  the 
purpose  of  being  weighed,  and  entered  into  a 
contract  for  its  conveyance  to  London  on  board 
a  ship.  The  wool  was  then  conveyed  from  his 
warehouses  to  the  stores  of  the  stevedores  of  the 
ship,  who  gave  the  usual  receipts  for  the  same. 
While  in  the  stevedores'  warehouses,  a  portion  of 
the  wool  was  destroyed  or  damaged  by  a  fire,  and 
the  plaintiffs  sought  to  recover  such  loss  upon  the 
policy  effected  with  the  defendant's  company. 
The  company  resisted  the  claim,  upon  the  ground 
that  the  policy  of  marine  insurance  above  men- 
tioned came  within  the  terms  of  the  provision  in 
the  fire  policy,  and  ought  to  have  been  communi- 
cated to  them : — Held,  that  the  marine  policy 
did  not  cover  the  wool  in  the  stevedores'  ware- 
houses, and  was  not  such  an  insurance  as  the 
plaintiffs  were  bound  under  the  provisions  in  the 
fire  policy  to  notify  to  the  defendant's  company, 
and  that  the  plaintiffs  were  therefore  entitled  to 
recover.  Australian  Agricultural  Company  v. 
Saunders,  10  L.  R.,  C.  P.  668  ;  44  L.  J.,  C.  P. 
391 ;  33  L.  T.  447--Bx.  Ch. 

Steam-Ship.] — ^A general  policy  covers  the  risk 
of  fire  at  sea  m  a  steam-boat,  as  in  any  other 
vessel.  Pattison  v.  Mills,  1  Dow  &  Clark,  342  ; 
2  Bligh,  N.  S.  619. 

A  fire  Insurance  company,  in  making  out  a 
policy  on  a  steam-ship,  referring  to  conditions 
indorsed,  so  far  as  applicable,  used  one  of  their 
printed  forms  of  conditions  applicable  to  houses, 
the  language  being,  "  if  more  than  twenty  pounds 
of  gunpowder  be  on  the  premises  at  the  time  of 
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the  loss,  such  loss  will  not  be  made  good  : " — 
Held,  that  the  word  premises  equally  applied  to  a 
ship,  the  word  being  in  legal  language  often  used 
to  denote  the  subject  or  thing  previously  ex- 
pressed. Beac<m  Life  Assurance  Comjyany  v. 
Gihh,  1  Moore,  P.  C.  C,  N.  S.  73 ;  9  Jur.,  N.  S. 
185;  7L.  T.  574;  11  W.  R.  194. 

Held,  also,  that  parol  evidence  was  not  admis- 
sible to  prove  that  the  word  premises  was  not 
intended  to  include  the  steamer.    Ih. 

Held,  also,  that  one  of  the  conditions  having 
specified  a  limited  quantity  of  gunpowder  to  be 
carried  on  board,  it  was  quite  immaterial  whether 
the  fire  was  or  was  not  occasioned  by  more  than 
the  specified  quantity  of  gunpowder  being  on 
board.    Ih, 

In  Dock.]  —  A  ship  was  insured  for  three 
months  against  fire,  and  was  described  in  the 
policy  "aa  lying  in  the  Victoria  docks,  with 
liberty  to  go  into  a  dry  dock,  and  light  her  boiler 
fires  once  or  twice  during  the  currency  of  the 
policy  :" — Held,  that  the  ship  was  covered  while 
she  was  in  the  river  passing  from  the  Victoria 
docks  to  a  dry  dock,  and  vice  versd,  but  not  while 
she  was  in  the  river  for  any  other  purpose. 
Pearson  v.  Commercial  Uni(»i  Assurance  Com- 
pany,  15  C.  B.,  N.  S.  304 ;  83  L.  J.,  C.  P.  85  ;  10 
Jur.,  N.  S.  517  ;  9  L.  T.  442  ;  12  W.  R.  251. 
Aflirmed,  1  App,  Cas.  498  ;  45  L.  J.,  C.  P.  761 ; 
35  L.  T.  446  ;  24  W.  R.  951. 

A  policy  against  loss  by  fire  described  a  steam- 
boat as  "now  lying  in  Tait's  Dock,  Montreal, 
and  intended  to  navigate  the  St.  Lawrence  and 
lakes  from  Hamilton  to  Quebec  principally  as  a 
freight-boat,  and  to  be  laid  up  in  winter  in  a 
place  approved  by  the  insurers,  who  will  not  be 
liable  for  explosion  either  by  steam  or  gun- 
powder." The  steam-boat  never  left  Tait*s  Dock, 
and  was  burnt  there  : — Held,  that  the  words  in 
the  policy  implied  no  agreement  to  navigate  the 
steam-boiat  as  described  in  the  policy,  and  that 
consequently  the  insurers  were  liable,  though 
the  steam-boat  never  left  the  dock.  Grant  v. 
A^tna  Insurance  Covipany^  15  Moore,  P.  C.  C. 
516  ;  8  Jur.,  N.  S.  705  ;  6  L.  T.  735  ;  10  W.  R. 
772. 


7.  Capture  and  Seizure. 

a.  What  Amounts  to. 

Stress  of  Weather.]— If  a  ship  is  driven  by 
stress  of  weather  on  an  enemy's  coast,  and  there 
captured,  it  is  a  loss  by  capture  and  not  by  the 
perils  of  the  sea.  Oree7i  v.  Elmslic,  Peake,  278, 
3nl  ed. 

Becaptnre.J — When  a  ship  was  insured  for  a 
voyage  or  a  cruise  of  three  months,  and  taken  by 
the  enemy  within  that  time,  but  before  she  was 
carried  infra  praesidia  hostis,  was  retaken  by  an 
Englishman,  and  was  at  the  time  of  action  a 
living  ship  : — Held,  to  be  a  total  loss  to  the  in- 
sured. PoTid  V.  King,  1  Wils.  191.  See  Dean  v. 
Ilimihy,  3  El.  &  Bl.  180 ;  2  C.  L.  R.  1519  ;  23 
L.  J.,  Q.B.I  29;  18  Jur.  623. 

Arrival  at  Port — Embargo.] — If  a  policy  is  on 
a  ship  bound  to  a  foreign  port  until  she  is  twenty- 
four  hours  moored  in  sJEifety  there,  and,  pre- 
viously to  such  ship's  arrival  at  her  destined 
]x>rt,  an  embargo  is  laid  on  all  English  vessels  in 
that  port,  and  she  on  entering  is  also  detained, 


and  her  crew  made  prisoners  of  war,  the  aissured 
is  entitled  to  recover.  Minett  v.  Anderson^ 
Peake,  211. 

Belease.] — Money  having  been  expended  in 
reclaiming  a  carg^  on  board  a  ship  captured,  in- 
sured by  the  o>\Tiers,  upon  the  event  or  the  ship's 
arrival  at  Mai-seilles ;  the  ship  being  captured , 
and  restored  upon  appeal,  relinquished  her  voy- 
,  age,  and  was  afterwards  lost ;  pending  the  appeal, 
the  goods  were  ordered  to  be  sold,  and  the  ex- 
j  penses  of  the  appeal  were  afterwards  defrayed 
therewith  ;  yet  an  averment  of  a  loss  by  capture 
is  bad,  because  the  ship  might,  notwithstanding 
the  capture,  have  afterwards  arrived  at  Marseilles. 
Kulen  Kemp  v.  Vigne,  1  T.  R.  304. 

If  a  ship  is  justly  seized  as  forfeited  for  smug- 
gling, and  afterwards  restored,  the  underwriters 
are  not  liable  for  any  damage  happening  to  the 
ship  by  the  perils  of  the  sea  in  the  interval  be- 
tween the  seizure  and  the  restoration.  Pipon  v. 
Cope,  1  Camp.  434. 

A  policy  was  effected  on  a  Prussian  ship 
against  such  risks  only  as  were  excluded  by  the 
clause,  "warranted  free  from  capture,  seizure,, 
and  detention,  or  the  consequences  of  any 
attempt  thereof,"  with  a  stipulation  that  the  in- 
surers should  pay  a  total  loss  thirty  days  after 
the  receipt  of  official  news  of  capture  or  embargo, 
without  waiting  for  condemnation.  The  ship 
was  detained  by  an  embargo  in  a  Danish  port, 
after  the  breaking  out  of  hostilities  between  that 
power  and  Germany  : — Held,  that  the  right  of 
the  assured  to  claim  for  a  total  loss  became 
vested  on  the  expiration  of  the  thirty  days,  not- 
withstanding that  the  vessel  had  never  been 
actually  taken  out  of  the  possession  of  the 
captain,  and  was  afterwards  (and  after  action) 
restored,  and  arrived  safely  in  London.  Fowler 
V.  English  and  Scottish  Marine  Insurance 
Company,  18  C.  B.,  N.  S.  919  ;  34  L.  J.,  C.  P. 
253 ;  11  Jur.,  N.  S.  411 ;  12  L.  T.  381 ;  13  W.  R. 
658. 

Held,  also,  that  the  entry  of  the  fact  of  the 
embargo  in  Lloyd's  Loss  Book,  however  the  in- 
telligence might  have  been  received,  was  sufficient 
to  satisfy  the  term  "  official  news  "  in  the  policy. 
Ih, 

Hostilities — Perils  of  8ea.]-— A  policy  was 
effected  on  6,500  bags  of  coffee,  warranted  "  free 
from  capture,  seizure,  and  detention,  and  all  the 
consequences  thereof,  and  free  from  all  conse- 
quences of  hostilities,  riots,  and  commotion." 
The  coffee  was  shipped  on  board  a  vessel  bound 
for  New  York.  At  the  time  of  ship  sailing  a 
war  had  broken  out  between  the  Northern  and 
Southern  States  of  America  ;  and,  as  an  act  of 
hostility,  a  light,  which  had  usually  indicated 
the  position  of  Cape  Hatteras,  was  extinguished. 
The  war,  and  the  extinction  of  the  light,  were 
unknown  to  the  captain,  and  from  ignorance 
of  the  latter,  he  fell  out  of  his  reckoning,  and 
ran  ashore.  Certain  persons  on  the  coast  had 
recovered  120  bags  of  the  coffee,  when  they  were 
interrupted  by  soldiers,  who  appropriated  the 
120  bags,  and  prevented  others  being  saved.  The 
captain  and  crew  were  taken  prisoners.  But  for 
this  interference,  1,000  more  bags  might  have 
been  saved  before  the  breaking  up  of  the  ship  : 
— Held,  that  the  loss  of  the  ship  was  by  perils 
of  the  sea,  and  not  "  by  the  consequences  of  hos- 
tilities," within  the  meaning  of  the  policy  ;  that 
as  the  1,120  bags  were  lost  by  reason  of  the  in- 
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terference  of  the  soldiers,  that  loss  was  covered 
by  the  exception,  and  the  insurers  were  not 
liable  ;  but  that  for  the  remainder  the  insurers 
were  liable,  as  for  a  loss  by  the  perils  of  the 
pea.  lonides  v.  Universal  MaHne  Insurance 
Company,  U  C.  B.,  N.  S.  259  ;  32  L.'J.,  C.  P. 
170 ;  10  Jur.,  N.  S.  18  ;  8  L.  T.  705 ;  11  W.  E.  858. 

Capture  by  Pirates.] — A  ship,  being  insured 
under  a  time  policy,  was  captured  by  pirates. 
Bhe  was  afterwards  recaptured  by  an  English  ship 
of  war,  but  kept  by  them  as  a  prize,  whereupon 
the  owners  gave  notice  of  abandonment.  The 
ship  was  afterwards  sent  to  England  under  the 
care  of  a  prize  master,  with  orders  to  obtain  an 
adjudication  in  the  Court  of  Admiralty,  but, 
meeting  with  bad  weather,  put  into  F.,  and  was 
sold  by  the  prize  master.  Afterwards  the  owners 
brought  an  action  against  the  underwriters  as 
for  a  total  loss  : — Held,  that  they  were  entitled 
to  recover  as  for  a  total  loss,  for  capture  by 
pirates  was  a  total  loss  in  the  first  instance,  and 
such  total  loss  could  not  be  reduced  to  a  partial 
loss  unless  either  the  ship  was  restored  to  the 
possession  of  the  owners  before  action  brought, 
or  they  had  the  power  of  resuming  possession  of 
her  before  action  brought,  it  being  immaterial 
whether  they  had  the  right  to  immediate  pos- 
session, and  whether  the  recaptors  had  any 
right  to  detain.  Dean  v.  Hornby,  3  El.  &  Bl.  180  ; 
2  C.  L.  R.  1519  ;  23  L.  J.,  Q.  B.  129 ;  18  Jur. 
623. 


Intention   to  Keep  the  Ship.] — In  an 


action  on  a  policy  of  insurance  upon  a  ship, 
in  which  the  subject-matter  was  warranted 
**  free  from  capture  and  seizure,  and  the  conse- 
quences of  any  attempt  thereat,"  it  was  proved 
that  during  the  continaance  of  the  risk  some 
natives  took  forcible  possession  of  the  ship  in  the 
Brass  River,  plundered  the  cargo,  and  damaged 
her  so  that  she  became  a  constructive  total  loss, 
and  that  their  intention  in  so  taking  possession 
was  only  to  plunder  the  cargo,  and  not  to  keep 
the  ship  : — Meld,  that  the  acts  of  the  natives 
constituted  a  *'  seizure  "  vnthin  the  meaning  of 
the  warranty,  and  therefore  that  the  under- 
writers were  not  liable.  Johnston  v.  Hogg,  10 
Q.  B.  D.  432  ;  52  L.  J.,  Q.  B.  343  ;  48  L.  T.  435  ; 
31  W.  B.  768 ;  5  Asp.  M.  C.  61. 

Illegal  Acts  by  Belligerent  J — By  a  policy  on 
goods  on  board  the  ship  B.,  they  were  warranted 
'^  free  from  capture  and  seizure,  and  the  conse- 
quences of  any  attempt  thereof.'*  The  perils 
insured  against  were  enumerated  as  usual,  viz., 
"  of  the  seas,  men-of-war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  marque  and 
counter-marque,  reprisals,  takings  at  sea,  arrests, 
restraints,  and  detainments  of  all  kinds,  and  of 
all  other  perils,  losses  and  misfortunes  : " — Held, 
that  the  exceptions  introduced  by  the  warranty 
was  not  confined  to  legal  capture  or  seizure, 
but  that  an  illegal  capture  or  seizure  was 
within  both  the  exceptions  and  the  perils 
enumerated  as  insured  against.  Powell  v.  Hyde, 
5  El.  k  Bl.  607;  25  L.  J.,  Q.  B.  65 ;  2  Jur.,  N.  S.  87. 

A  British  ship,  in  her  passage  down  the 
Danube,  passed  within  shot  of  a  Russian  fort, 
there  being  then  war  between  Turkey  and 
Russia,  but  not  war  between  Great  Britain  and 
Russia.  The  Russian  fort  fired  into  her  and 
sunk  her,  alleging  that  the  vessel  was  mistaken 
for  a  Turk,  but  permitted  her  crew,  after  some 


detention,  to  depart.  It  appearing  to  the  court, 
on  the  whole  of  the  facts,  that  the  object  of  the 
Russians  was  to  detain  the  ship  : — Held,  that, 
but  for  the  warranty,  the  insurers  would  have 
been  liable ;  but  that  the  warranty  protected 
them.    Ih, 

The  owners  of  a  vessel  who,  by  performing  the 
legal  stipulations  of  a  charter-party,  provoke  con- 
fiscation by  the  illegal  and  piratical  act  of  a 
foreign  state,  do  not  thereby  avoid  their  assur- 
ance. Setvell  V.  Royal  Exchange  Assurance 
Company,  4  Taunt.  856. 


By  Emigrants  on  Board.] — Action  upon 


a  policy  on  provisions  and  freight,  on  a  voyage 
from  Macao  to  Havannah  with  Chinese  emi- 
grants on  board,  which  contained  the  words, 
"  warranted  free  from  capture  and  seizure,  and 
the  consequences  of  any  attempt  thereat." 
While  the  ship  was  proceeding  on  her  voyage, 
and  while  she  was  on  the  high  seas,  the  Chinese 
emigrants  piratically  and  feloniously  assaulted 
the  captain  of  the  ship  and  divers  of  the  crew, 
and  piratically  and  feloniously  by  force  took  and 
carried  away  the  ship,  and  the  provisions  and 
stores  on  board  of  her,  from  the  custody  and  pos- 
session of  the  captain,  whereby,  and  by  reason 
of  which  piracy  and  theft,  a  total  loss  accraed 
to  the  insured  : — Held,  that  this  was  a  loss  by 
seizure  within  the  exception  introduced  by  the 
warranty,  and  therefore  the  underwriter  was  not 
liable.  XlHnwort  v.  Shepard,  1  El.  &  EL  447  ; 
28  L.  J.,  Q.  B.  147  ;  5  Jur.,  N.  S.  863 ;  7  W.  R,  227. 

Barratry — Proximate  Cause.]  —  In  a  time 
policy  of  marine  insurance  on  ship  the  ordinary 
perils  insured  against  (including  "  barratry  of 
the  master")  were  enumerated,  and  the  ship 
was  warrant^  "  free  from  capture  and  seizure, 
and  the  consequences  of  any  attempts  thereat." 
In  consequence  of  the  barratrous  act  of  the 
master  in  smuggling,  the  ship  was  seized  by 
Spanish  revenue  ofiicers,  and  proceedings  were 
taken  to  procure  her  condemnation  and  confisca- 
tion. In  an  action  on  the  policy  to  recover  ex- 
penses incurred  by  the  owner  in  obtaining  her 
release  : — Held,  that  the  loss  must  be  imputed 
to  "capture  and  seizure,"  and  not  to  the.  barratry 
of  the  master,  and  that  the  underwriter  was  not 
liable.  Cory  v.  Burr,  8  App.  Cas.  393  ;  52  L.  J., 
Q.  B.  657 ;  49  L.  T.  78 ;  31  W.  R.  894— H.  L.  (E.). 
Aflirming  9  Q.  B.  D.  463  ;  51  L.  J.,  Q.  B.  468 ;  47 
L.  T.  181 ;  30  W.  R.  818  ;  4  Asp.  M.  C.  559— C.  A. 

By  Queen's  Ship— Total  Loss.] — Merchants 
in  London,  as  agents  for  F.,  a  Brazilian  subject 
residing  at  Loanda,  chartered  a  British  ship, 
the  Newport,  to  carry  a  cargo  of  goods  on  his 
behalf  from  London  to  Ambriz  or  Loanda,  on 
the  coast  of  Africa,  and  to  reload  there  a  home- 
ward cargo  of  African  produce  for  London. 
They  afterwards,  on  9th  June,  1854,  on  F.'s  be- 
half, insured  the  outward  cargo  at  and  from 
London  to  Ambriz  or  Loanda,  by  a  policy  under- 
written by  the  defendant.  The  perils  insured 
against  were  "  takings  at  sea,  arrests,  restraints, 
and  detainments  of  all  kings,  princes  and  people, 
of  what  nature,  condition,  or  qualitv  soever."  In 
June,  1854,  the  ship  sailed  with  this  cargo,  con- 
signed to  F.  at  Loanda.  On  21st  September, 
1854,  while  on  the  voyage  out  she  was  seized, 
near  Ambriz,  by  a  Queen's  ship,  under  5  Geo.  4, 
c.  113,  8.  4,  for  being  illegally  engaged  in  the 
slave  trade,  and  was  sent,  with  the  cargo,  to  St. 
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Helena  for  adjadication.  On  16th  October,  1854, 
ex  parte  proceedings  were  instituted  in  the  Vice- 
Admiralty  Court  at  St.  Helena,  which  court,  on 
20th  November,  1854,  condemned  the  ship  to  be 
forfeited,  and  condemned  the  shippers  of  the  cargo 
in  {)enalties  amoimting  to  doable  the  value  of  the 
goods  and  in  coste,  and  ordered  the  goods  to  be 
held  in  deposit  tiU  payment  of  the  penalties  and 
costs.  The  ship  was  sold  under  order  of  the 
court,  as  was  a  portion  of  the  goods,  being  perish- 
able, in  December,  1854.  The  residue  of  the 
goods  was  detained,  in  specie,  at  St.  Helena,  by 
the  court.  As  soon  as  the  proceedings  at  St. 
Helena  were  known  in  England,  notice  of  aban- 
donment was  given  to  the  underwriters  on  13th 
December,  1854,  being  in  due  time.  At  that  time 
the  decree  of  the  court  at  St.  Helena  was  not 
known  in  England.  An  appeal  to  the  Queen  in 
council  against  this  decree  was  lodged  on  21  st 
January,  1855.  Pending  the  appeal,  possession 
of  such  of  the  goods  as  remained  in  specie  at  St. 
Helena  could  not  be  obtained  until  December, 
1856,  and  then  only  on  the  terms  of  giving  secu- 
rity for  the  invoice  cost,  without  regard  to  depre- 
ciation in  value.  On  3rd  February,  1858,  the 
privy  council  gave  judgment,  reversing  the  decree 
of  the  court  below,  and  ordering  restitution  of  the 
ship  to  her  owners,  and  of  the  goods  unsold,  and 
the  proceeds  of  the  goods  sold,  to  F.  On  6th 
July,  1858,  the  shippers,  on  F.'s  behalf,  brought 
an  action  against  the  defendant  on  the  policy, 
claiming  as  for  a  total  loss  of  the  cargo.  At  that 
time  the  goods  remaining  in  specie  and  unsold  at 
St.  Helena  had  deteriorated  in  value,  but  could 
have  been  forwarded  thence  to  Loanda  at  a  price 
less  than  their  value  when  delivered  there : — 
Held,  first,  that  the  seizure  by  the  Queen's  ship  of 
the  Newport,  with  the  goods  insured  on  board, 
being  wrongful,  was  a  loss  of  the  goods  by  a  peril 
insured  against.  Loz4ino  v.  Janson,  2  El.  &  El. 
160  ;  28  L.  J.,  Q.  B.  337  ;  6  Jur.,  N.  S.  1401  ;  7 
W.  R.  654. 

Held,  secondly,  that  the  wrongful  seizure  and 
the  notice  of  abandonment  made  the  loss  total,  and 
that  it  was  still  total  at  the  time  of  action  brought ; 
the  court  drawing  the  inference  of  fact  that  F.,  as 
a  prudent  man,  could  not  then  be  reasonably  ex- 
pected totakc  possession  of  the  unsold  goods  at 
St.  Helena.    iS. 

b.  Proof  of. 

Condeiimatio]i.J — The  sentence  of  condem- 
nation of  a  foreign  court  of  Admiralty  cannot 
be  received,  without  previous  proof  of  the  ship 
having  been  captured.  Marshall  v.  Parker^  2 
Camp.  69  ;  S.  P.,  VUgcr  v.  Prescott,  5  Esp.  184.. 

Lloyd's  books  are  evidence  of  a  capture,  but 
not  of  notice  of  a  loss  to  any  person  in  particu- 
lar, but  may  go,  coupled  with  other  evidence,  to 
the  jury.  Abel  v.  Pottf,  3  Esp.  242.  See  Fow- 
ler V.  English  Cimpafiy,  18  C.  B.,  N.  S.  919  ;  34 
L.  J.,  C.  P.  253  ;  12  L.  T.  381 ;  13  W.  R.  658. 

If  an  insured  declares  upon  a  total  loss  by 
capture,  and,  after  proving  a  capture,  shews  a  re- 
capture, upon  which  proceedings  were  had  in  an 
Admiralty  Court,  he  cannot  recover  without 
proving  the  proceedings  in  the  Admiralty  Court 
under  seal,  though  he  only  claims  the  amount 
of  the  loss  sustained  by  the  salvage  proceed- 
ings and  sale.  TJiellusson  v.  Shedden^  2  N.  R.  228. 

If  a  defendant  on  a  policy  would  impugn  the 
plaintiff's  right  to  recover  for  a  loss  by  capture, 
on  the  ground  that  the  condemnation  appears  by 


the  sentence  of  a  foreign  court  to  have  proceeded 
on  the  want  of  certain  documents  not  required  by 
the  law  of  nations,  which  the  plaintiff  ought  to 
have  provided,  it  is  for  the  defendant  to  shew  the 
foreign  law  or  treatywhich  renders  such  documents 
necessary.  Le  Cheminant  v.  Pea  rsoUj  4  Taunt.  367. 
A  count  on  a  policy,  laying  the  loss  by  capture, 
is  sustained  by  evidence  that  the  ship  was  captured 
by  a  privateer ;  although  this  happened  from  a 
collusion  between  the  master  of  the  ship  and  the 
commander  of  the  privateer,  and  the  plaintiff 
might  have  recovered  under  a  count  laying  the 
loss  by  the  buratry  of  the  master.  Arcangelo 
V.  Thompson,  2  Camp.  620. 

8.  Otheb  Losses. 

Desertion.]  —  A  ship  received  considerable 
damage  from  tempestuous  weather,  and  the  crew, 
completely  exhausted,  deserted  the  ship  on  the 
high  seas  for  the  mere  preservation  of  their  lives  ; 
and  the  ship  was  then  taken  possession  of  by  a 
fresh  crew,  who  succeeded  in  conducting  her 
safely  into  port : — Held,  that  such  desertion  of 
the  crew  did  not  of  itself  amount  to  a  total  loss  ; 
and,  2ndly,  the  ship  having  been  sold  under  the 
decree  of  the  Admiralty  Court  to  pay  the  salvage, 
and  it  not  appearing  that  the  assured  had  taken 
any  means  to  prevent  such  sale,  that  they  had 
no  right  to  abandon,  and  that  there  was  no  more 
than  a  partial  loss.  Thomely  v.  Hebson,  2  B. 
&  A.  513. 

A  ship,  deserted  at  sea  by  her  crew,  under  a 
bon&  fide  belief  that  she  is  sinking,  is  totally  lost. 
The  right  of  the  assured  to  recover,  as  for  a  totid 
loss,  is  not  affected  by  her  being  afterwards  re- 
paired at  an  expense  equal  to  her  value  ;  nor  is 
deserting  the  ship,  under  the  circumstances,  negli- 
gence in  the  crew.  Holdsworth  v.  Wise,  1  M.  Jc 
R.  673  ;  7  B.  &  C.  794. 

Mutiiiy.] — The  insured  cannot  recover  upon  a 
policy,  unless  the  loss  is  a  direct  and  an  imme- 
diate consequence  of  the  peril  insured  ;  a  loss  by 
any  other  means  than  by  wounds  or  bruises  re- 
ceived in  the  very  act  of  quelling  a  mutiny,  is 
not  within  that  provision  of  an  African  policy, 
which  insures  against  loss  by  mutiny.  Jones  v. 
Schnwlly  1  T.  R.  130,  n. 

By  Carriers  Delivering  to  Ship.]— A  declara- 
tion on  a  policy  on  goods  at  and  from  L.  by 
land  carriage  to  H.,  and  at  and  from  thence  by  a 
packet  to  G.,  beginning  the  adventure  on  the 
goods  from  the  loading  on  board  the  ship,  averred 
that  the  goods  were  delivered  at  L.  to  carriers,  to 
be  carried  from  L.  by  land  carriage  to  H. ;  and 
by  the  fraud  and  the  negligence  of  the  servants 
and  persons  employed  by  the  carriers  were 
wholly  lost : — Held,  that  this  was  a  loss  within 
the  meaning  of  the  usual  form  of  marine  policy. 
Boehn  v.  Combe,  2  M.  &  S.  172. 

Lots  by  Enemies.] — A  captain  threw  over- 
board a  quantity  of  dollars  to  prevent  them 
falling  into  the  hands  of  an  enemy  and  was  im- 
mediately captured : — Held,  if  not  jettisoned,  a 
loss  by  enemies.  Butler  v.  Wtldman,  3  B.  d:  A. 
398.     See  also  Dent  v.  Smith, post,  coL  722. 

IV.    INTEREST  OF  ASSURED. 

1.  Freight,  %2>^. 

2.  Goods  and  Cargo,  694. 

3.  Passage-Jdotwy,  702. 
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O. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 


Expected  Profitn,  702. 

Skip  and  Furniture^  705. 

Bills  and  Adcaneesfor  Ship's  Use^  706. 

Bottomry  and  Respondentia,  707. 

C4)mmi9ision,  710. 

Expected  Losses,  710. 

Wagering  Policies,  711. 

Valued  Policies,  712. 

A^eutral  or  Hostile  Property,  716. 

Prize,  715. 

Double  Jnsuratice,  717. 

Averfnent  of  Interest,  111, 

Proof  of  Interest,  718. 

1.  Fbeiuht. 

A  shipowner,  who  has  entered  into  contracts 
for  freight,  has  an  insurable  interest  in  the 
freight,  although  such  contracts  are  not  in 
writing.  Miller  v.  Warre,  7  D.  &  E.  1 ;  4  B.  & 
C.  538  ;  1  C.  &  P.  237. 

Ownenhip.] — Two  partners  purchased  a  ship 
under  a  bill  of  sale,  conformably  to  26  Geo.  3,  c. 
60 ;  afterwards  they  took  in  two  other  partners, 
but  there  was  no  transfer  of  the  ship  to  them 
jointly  with  the  others  : — Held,  that  the  four 
partners  had  not  any  insurable  interest  in  the 
freight  of  the  ship.  Camden  v.  Anderso7i,  6  T. 
B.  709.   And  see  S,  C,  6  T.  R.  723 ;  1  B.  &  P.  272. 

The  right  to  freight  results  from  the  right  of 
ownership  ;  and  these  four  partners  had  neither 
A  legal  nor  an  equitable  title  to  the  ship.    lb. 

Freight  when  Earned.] — Upon  a  policy  for 
freight  the  insurers  cannot  be  held  responsible 
where  the  freight  has  been  actually  earned. 
Scottish  Marine  Insurance  Company  v.  Turner, 

1  Macq.  H.  L.  Cas.  334  ;  17  Jur.  631. 
Freight  may  be  insured  by  a  time  policy, 

although  it  cannot  be  earned  until  after  the 
time  for  which  it  is  insured.  MicJuud  v.  Gillespy, 

2  C.  B.,  N.  8.  627 ;  26  L.  J.,  C.  P.  306  ;  3  Jur., 
N.  S.  1219. 

Chartered  Freight  —  Commeneement  of  In- 
terest.]— On  the  7th  August,  1866,  the  agents  of 
the  owners  of  a  ship,  lying  at  Bombay,  chartered 
her  at  Liverpool  for  a  voyage  from  Howland's 
Island  to  a  port  in  the  United  Kingdom  for  a 
cargo  of  guano,  freight  to  be  paid  at  port  of  dis- 
charge, the  ship  to  Ixi  at  Howland's  Island  on  or 
before  the  1st  June,  1867,  or  the  chaiterer  to 
have  the  option  of  declaring  the  charter  void. 
On  the  7th  September,  1866,  an  agent,  on  behalf 
of  the  owners  of  the  vessel,  effected  an  insurance 
with  an  underwriter  at  and  from  Bombay  to 
Howland*s  Island,  while  there,  and  thence  to 
any  port,  &c.,  in  the  United  Kingdom,  on  freight 
chartered  or  otherwise  valued  at  3,600^.  in  the 
ship.  It  was  lawfal  for  the  ship  to  sail  to  and 
touch  and  stay  at  any  ports  whatsoever  without 
prejudice  to  the  insurance,  which  was  against 
the  usual  perils.  On  the  4th  September,  she 
sailed  in  ballast  under  the  charter  zrom  Bombay 
for  Howland's  Island.  She  got  out  of  her  course, 
and  on  the  25th  December  ran  ashore  on  the 
coast  of  New  Zealand.  The  owners  declined  to 
furnish  the  funds  necessary  for  repairing  her, 
and  the  captain  was  unable  to  borrow  money  on 
a  bottomry  bond  except  on  condition  that  he 
would  charter  the  ship  to  the  lender  for  a  cargo 
of  timber  from  New  Zealand  to  England.  Ulti- 
mately she  was  abandoned  to  the  holder  of  the 
bottomry  bond  :  the  repairs  were  completed  and 


a  cargo  of  timber  brought  to  England  for  the 
holder  of  the  bottomry  bond  : — Held,  first,  that 
when  the  ship  sailed  from  Bombay  the  chartered 
freight  had  come  into  existence,  and  the  owners 
had  an  insurable  interest  in  it.  Barber  v.  Fit- 
ming,  5  L.  R..  Q.  B.  59 ;  39  L.  J.,  Q.  B.  25 ;  18 
W.  R.  254  ;  10  B.  &  S.  879. 

Held,  secondly,  that  the  terms  of  the  charter- 
party  which  allowed  the  ship  to  take  in  a  cargo 
on  the  passage  from  Bombay  to  Howland*s 
Island  did  not  prevent  the  interest  from  attach- 
ing,   lb. 


Silks  **  incident  to  Steam  Navigation" — 


Option  of  CaneelUng  Charterparty.] — The  plain- 
tiffs, on  the  29th  of  July,  1875,  chartered  their 
ship  G.  for  a  voyage  from  New  York  to  Odessa. 
The  freight  was  agreed  *''*  during  the  voyage  afore- 
said "  at  5,5002.  in  cash  at  Hull,  England,  on  the 
discharge  of  the  cargo  in  Odessa.  "  If  the  vessel 
has  not  arrived  at  the  port  of  New  York  on  or 
before  the  1st  of  September,  1875,  charterers 
have  option  of  cancelling  this  charterparty.^^ 
The  plaintiffs,  on  t^e  7th  of  August,  1875, 
effected  an  insurance  with  the  defendant  **at 
and  from  London  to  New  York,  while  there,  and 
thence  to  Odessa,  vi&  Constantinople,"  on  their 
chartered  freight,  including,  besides  the  ordinary 
ones,  all  risks  "  incident  to  steam  navigation." 
The  clause  in  the  charterparty  giving  the  option 
to  cancel  was  not  mentioned  to  the  defendant 
The  ship  started  from  England  on  the  7th  of 
August,  but  owing  to  the  failure  of  her  ma- 
chinery in  the  British  Channel  was  obliged  to 
put  back  for  repairs,  which  occupied  so  much 
time  that  she  did  not  reach  New  York  until  after 
the  1st  of  September,  whereupon  the  charterers 
cancelled  the  charter  and  the  freight  was  lost : — 
Held,  that  the  interest  in  the  chartered  freight 
had  commenced  at  the  time  when  the  charter 
was  cancelled,  but  that  the  defendant  was  not 
liable,  for  the  freight  was  not  lost  by  any  ox  the 
perils  insured  against,  but  by  the  exercise  of 
the  option  to  cancel  in  the  charterparty ;  and 
further  that  the  withholding  from  the  defendant 
information  as  to  the  power  to  cancel  vitiated  the 
policy.  Mercantile  J^eamship  Ctytnpany  v.  Tyser, 
7  Q.  B.  D.  73  ;  29  W.  R.  790  ;  5  Asp.  M.  C.  6,  n. 

LoM  by  Perils  of  the  Seas,  what  Beeoverable.] 
— The  plaintiffs  were  the  owners  of  a  steamship 
named  the  P.,  which  was  chartered  to  the  Com- 
missioners of  the  Admiralty  for  transport  service 
for  three  months  certain  at  an  agreed  freight, 
which  was  not  to  be  payable  in  the  event  of  the 
steamship  becoming  unseaworthy  or  unfit  to  per- 
form the  service  for  which  she  was  chartered. 
One  month's  freight  was  to  be  paid  to  the  plain- 
tiffs in  advance.  The  plaintiffs  effected  with 
the  defendants  a  policy  of  insurance  in  the 
ordinary  form  upon  freight.  The  P.  sailed, 
under  the  charter  to  the  Admiralty,  with  troops 
for  South  Africa,  and  soon  after  the  expiration 
of  the  first  month  of  the  period  for  which  she 
was  chartered  she  struck  on  a  rock,  and  was  so 
damaged  as  to  become  unseaworthy  and  unfit  to 
perform  the  service  for  which  she  had  been  char- 
tered. She  was  thereupon  discharged  from  the 
service  of  the  Admiralty  : — Held,  that  the  plain- 
tiffs could  not  recover  from  the  defendants  the 
residue  of  the  freight,  which  the  P.  would  have 
earned  during  the  time  covered  by  the  policy. 
Inman  Steamship  Company  v.  Bisehoff,  6  Q.  B.  D. 
648  ;  60  L.  J.,  Q.  B.  440  ;  44  L.  T.  763  ;  29  W.  R. 
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697— C.  A.    Affirmed  in  H.  L.,  7  App.  Cas.  670  ; 
62  L.  J.,  a  B.  169  ;  47  L.  T.  581 ;  31  W.  R.  141  ; 

5  Asp.  M.  C.  6. 

Cargo  not  on  Board.] — The  owner  of  a  ship 
effected  a  policy  on  trcight  at  and  from  the 
Coromandel  c<2a8t  to  Bourbon ;    the   ship   put 
into  port  on  the  Coromandel  coast  for  repairs ; 
he  purchased  a  cargo,  and  had  it  readj  to  be 
sent  on    board,  about  seven   miles   from   the 
port ;  the  ship  was  lost  by  accident  in  going 
out  of  the  dock ;  the  policy  covered  perils  of 
the  seas,   and  all  other  perils,  losses,  and  mis- 1 
fortunes : — Held,  that  his  interest  in  the  profit  | 
of  conveying  the  cargo  was  properly  descrilMed  as  | 
freight ;  that  the  cargo  being  ready  when  the  ship  | 
was  about  to  leave  the  dock,  the  risk  attached, 
and  that  the  loss  was  a  loss  within  the  terms  of 
the  policy.    Deravx  v.  J^ Anton,  o  Bing.  N.  C. 
519  ;  7  Scott,  507  ;  2  Am.  82  ;  3  Jur.  678. 

Part  Payment — Seoond  Charter-party.]— By  a 
charter-party  it  was  agreed  that  a  ship,  then  being 
at  M.  v.,  should  proc^  to  F.,  and  thence  to  S.  C, 
where  she  was  to  load  a  complete  cargo,  and  then 
proceed  to  E. ;  250Z.  per  month  for  freight,  to  be 
paid  thus  :  250/. ,  one  month's  freight,  at  F.,  and 
balance  on  delivery  of  the  caiigo  at  the  poii;  of 
discharge.  The  vessel  sailed,  and  250/.  was  paid 
at  F.  She  arrived  at  S.<3.,  but,  instead  of  pro- 
ceeding to  E.,  returned  to  M.  V.  A  policy  was 
effected,  by  which  450/.  freight  advanced  was  in- 
sured on  the  voyage  from  M.  V.  to  H.  A  second 
charter-party  was  entered  into  whilst  the  vessel 
was  still  at  M.  V.,  by  which  she  was  to  proceed  to 
H.  with  the  cargo  then  on  board,  a  part  of  which 
she  brought  from  S.  C. ;  freight  250/.  per  month, 
allowing  a  "  deduction  of  250/.,  which  the  captain 
has  already  received  on  account  of  this  charter." 
The  first  charter-party  was  not  expressly  cancelled 
or  annulled.  The  ship  sailed,  and  was  lost : — 
Held,  that  the  payment  at  F.  was  not  for  ser- 
vices already  rendered,  but  a  part  payment  of  an 
entire  sum  which  remained  at  risk,  and  was  an 
insurable  interest ;  and  that  it  was  competent  for 
the  parties  to  enter  into  the  second  charter-party, 
and  to  treat  the  250/.  as  a  part  payment  of  the 
entire  sum  thereby  secured.  Mlis  v.  Lafone^  8 
Ex.  546  ;  22  L.  J.,  Ex.  124  ;  17  Jur.  213— Ex.  Ch. 

Advanoei  on  Aoeonnt  of  Freight.] — C.  &  Co., 
the  owners  of  a  brig,  wrote  to  the  plaintiffs, 
merchants  at  New  Orleans,  to  procure  a  freight 
for  the  vessel,  stating  that  r£  the  plaintiffs 
accepted  a  charter  for  Great  Britain,  they 
preferred  the  captain  drawing  against  freight. 
In  this  letter  was  inclosed  a  letter  from  C. 

6  Co.  to  the  captain,  in  which  they  referred 
him  to  the  plaintifb  to  procure  a  charter  for 
the  vessel.  The  captain  shewed  his  letter  to 
the  plaintiffs,  and  asked  them  if  they  would 
draw  on  acccount  of  freight,  and  they  said 
they  would.  The  vessel  was  loaded  as  a 
general  ship  for  Liverpool,  and  was  intended 
to  be  consigned  to  M.  &  Co. ;  the  plaintiffs 
wrote  to  C.  &  Co.,  informing  them  that  the 
vessel  was  being  loaded  as  a  general  ship,  and 
stating  that  they  would  draw  upon  the  freight 
for  the  amount  of  disbursements.  The  captain 
accordingly  drew  on  M.  &  Co.,  requesting  them 
to  charge  the  same  to  account  of  freight.  M. 
&  Co..  refused  to  accept  the  draft,  and  it  was 
indorsed  to  G.  &  Co.,  the  plaintiffs'  agents,  who 
effected  an  insurance   on  freight.    The  vessel 


was  lost  by  perils  of  the  seas  on  her  voyage 
from  New  Orleans  to  Liverpool : — ^Held,  that  the 
plaintiffs  had  insurable  interest,  and  that  it  was 
correctly  described  as  "advance  on  account  of 
freight."  WiUirn  v.  Martin,  11  Ex.  684;  25 
L.  J.,  Ex.  217. 

Count  on  a  policy  from  Cardiff  to  Panama,  in 
the  ordinary  form,  and  with  the  ordinary  memo- 
randum. The  interest  was  declared  to  be  "  on 
money  advanced  on  account  of  freight : " — Held, 
that  the  interest  was  sufficiently  described  in  the 
poUcy.  Hall  v.  Jan*en,  4  El.  in  Bl.  500 ;  3  C. 
L.  R.  737  ;  24  L.  J.,  Q.  B.  77  ;  1  Jur.,  N.  S.  57. 

Advances  made  by  the  charterer  to  the  master 
at  the  port  of  loading,  to  be  repaid  by  deductions 
out  of  freight,  give  the  charterer  an  insurable  in- 
terest in  a  policy  on  disbursements.  Currie  v. 
Bombay  Xative  Insurance  Cofiijmny,  3  L.  R,  P.  C. 
72  ;  39  L  J.,  P.C.I;  22L.  T.317;  18  W.  R.296; 
6  Moore,  P.  C.  C,  N.  S.  302. 

A  charter-party  contained  the  following  clause : 
"  Sufficient  ca^h,  not  exceeding  600/.,  to  be  ad- 
vanced against  freight,  if  required,  at  ports  of 
loading,  subject  to  insurance  and  2^  per  cent, 
commission."  The  charterers  submitted  to  the 
captain,  as  agent  for  the  owners,  and  he  accepted 
a  disbursement  account  made  up  of  three  items  : 
cash  actually  advanced ;  commission  due  to  the 
charterers  under  the  charier-party  ;  premium  on 
a  policy  of  insurance  on  freight  made  on  owners^ 
behalf  : — Held,  that  such  sums,  though  not  all 
representing  actual  advances,  were  nevertheless 
"  freight  advances  "  within  the  meaning  of  the 
charter-party,  and  were,  therefore,  rightly  in- 
sured by  the  charterers  on  their  o¥m  account. 
WilliamtY,  North  China  Infurance  Cvrnj^ny,  1 
C.  P.  D.  757  ;  35  L.  T.  884— C.  A. 

Amount  of  Lose.] — When  by  the  terms  of  a 
charter-party  a  part  of  the  freight  is  made  pay- 
able in  advance,  the  charterer  has  a  right  to  deduct 
the  whole  amount  so  paid  by  him  from  any 
freight  which  may  actually  be  earned  in  case  dt 
the  loss  of  part  of  the  cargo,  and  not  only  a  pro- 
portionate part  of  it.  AUUon  v.  Bristol  Marine 
Insurance  Company,  1  App.  Cas.  209 ;  34  L.  T. 
809  ;  24  W.  R.  1039. 

A  shipowner  chartered  his  ship  for  a  voyage 
to  Bombay.  The  charter-party  provided  that 
freight  was  to  be  paid  on  unloading,  and  right 
delivery  of  the  cargo  at  the  rate  of  42#.  per  ton 
on  the  quantity  delivered,  "  such  freight  to  be 
paid  one-half  in  cash  on  signing  bills  of  lading, 
the  remainder  on  right  delivery  of  the  cargo." 
Half  of  the  estimated  amount  of  freight  was  paid 
in  London,  and  the  shipowner  insured  the  unpaid 
freight.  The  ship  was  lost,  but  half  the  cargo 
was  saved,  and  delivered  without  any  additional 
payment  by  the  charterer.  The  shipowner  then 
claimed  as  for  a  total  loss  of  the  unpaid  half  of 
the  freight : — Held,  that  on  the  proper  construc- 
tion of  the  charter-party  and  policies  he  was  en- 
titled to  recover  as  for  a  total  loss,    Ih, 

The  valuation  upon  a  freight  policy  is  cal- 
culated upon  all  the  goods  the  ship  is  intended 
to  carry  upon  the  voyage  insured  ;  and  if,  by  a 
peril  insured  against,  the  ship  is  lost,  when  part 
only  of  -the  goods,  the  freight  of  which  was  in- 
tended to  be  covered,  was  on  board,  the  valua- 
tion must  be  opened,  and  the  assured  can  only 
recover  as  for  that  proportionable  share.  Forbes 
V.  Aspinall,  13  East,  323  ;  8.  P.,  Forbes  ▼. 
Cowie,  1  Camp.  520. 

But  if  there  is  a  loss  by  a  peril  insured  against 
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of  the  whole  subject-matter  of  the  insurance  to 
which  the  valuation  applied,  as  of  all  the  in- 
tended freight,  where  the  insurance  is  on  freight, 
the  valuation  in  the  policy  will  not  be  opened.  lb. 

Where  a  ship  was  chartered  from  Liverpool  to 
Jamaica,  there  to  take  on  board  a  full  cargo  for 
Liverpool  at  the  current  rate  of  freight,  to  be 
paid  at  one  month  from  the  discharge  of  her 
cargo  at  Liverpool ;  and  the  shipowners  effected 
a  valued  policy  on  the  freight  at  and  from 
Jamaica  to  her  port  of  discharge  in  the  United 
Kingdom  ;  and  the  ship«arrived  at  Jamaica,  and 
after  taking  on  board  one  half  of  her  cargo,  was 
Ifjst  by  a  storm,  the  remainder  of  her  cargo 
being  on  shore  and  ready  to  be  shipped : — Held, 
that  the  assured  was  entitled  to  recover  as  for 
a  total  loss.     Davidson  v.  WiUaney^  1  M.  &  S.  313. 

A  policy  was  effected  on  freight  on  a  voyage 
from  A.  to  B.,  and  a  second  insurance  was 
effected  on  freight  valued  at  10,000/.  on  a  like 
voyage,  and  thence  to  C,  with  a  memorandum 
that  if  the  ship  should  be  lost  at  B.  a  settlement 
should  be  made  as  if  she  had  on  board  an  entire 
freight  to  0.  The  ship  earned  freight  to  the 
amount  of  2,500Z.  on  her  voyage  from  A.  to  B., 
and  was  lost  at  the  latter  place  : — Held,  that  the 
assured  could  only  recover  to  the  amount  of 
7,600/.     Robertson  v.  Jfarjori banks,  2  Stark.  573. 

Legality  of  Voyage — Embargo.]— Freighters 
chartered  a  foreign  ship  to  take  a  cargo  from 
London  to  St.  Petersburg,  and  to  load  a  cargo 
there,  and  immediately  return  to  London,  pay- 
ing so  much  freight  per  ton ;  and  it  was  cove- 
nanted that  if  political  or  other  circumstances 
should  prevent  the  shipping  a  return  cargo,  or 
discharging  the  outward  carg^,  the  freighters 
might  detain  the  ship  at  St.  P.  for  forty  running 
days  ;  and  if  that  time  elapsed  without  the  out- 
ward cargo  being  delivered,  and  consequently 
without  the  return  cargo  being  put  on  board, 
the  master  should  be  at  liberty  to  return  to  Lon- 
don, and  the  freighters  should  pay  him  2,500/. 
immediately  upon  the  arrival  of  the  ship  at 
London  :  the  freighters  then  procured  a  policy, 
whereby  the  underwriters  agreed  to  pay  a  total 
loss  in  case  the  ship  was  not  allowed  by  the 
Russian  government  to  load  a  cargo  at  St.  P., 
on  the  chartered  voyage.  In  fact,  the  Eussian 
government,  when  the  ship  arrived  at  St.  P., 
presuming  that  the  outward  cargo  was  British, 
refused  permission  to  unload  her,  and  conse- 
quently she  could  not  take  in  a  Russian  cargo  ; 
on  which  the  master,  judging  for  the  best,  pro- 
ceeded immediately  to  Stockholm,  whence,  s^r 
disposing  of  the  outward  cargo  to  disadvantage, 
he  brought  home  a  Swedish  cargo  to  London, 
and  earned  freight  thereon  : — Held,  1st,  that 
the  insurance  was  legal  in  the  terms  of  it ;  2ndly, 
that  the  refusal  of  the  Russian  government  to 
permit  the  ship  to  unload  her  outward  cargo 
was,  in  effect,  and  within  the  meaning  of  the 
contracting  parties,  a  refusal  to  allow  her  to 
load  a  cargo  at  St.  P.,  and,  consequently,  that  a 
total  loss  within  the  policy  was  incurred  ;  3rdly, 
that  the  proceeding  directly  from  St.  P.  to  Lon- 
don was  not  a  condition  precedent  to  the  master's 
right  to  recover  from  the  freighters  the  dead 
freight  of  2,500/.,  but  that  he  was  entitled  to  the 
same,  notwithstanding  the  intermediate  voyage 
to  Stockholm,  under  the  circumstances,  and  con- 
sequently, that  the  freighters  were  entitled  to 
recover  the  same  from  the  underwriters ;  but, 
4thly,  that  the  freighters  would  be  entitled    o 


deduct  from  the  sum  payable  to  the  master  for 
dead  freight  the  amount  of  the  freight  received 
by  him  on  the  cargo  from  Stockholm  to  London, 
though  such  intermediate  voyage  was  not  ori- 
ginally contemplated  by  the  contracting  parties, 
but  was  undertaken  upon  the  emergency.  Pul- 
ler V.  Staniforth,  11  East,  232. 

Where  a  ship  was  chartered  to  take  a  cargo  of 
lead  from  London  to  St.  Petersburg,  and  there 
immediately  receive  a  return  cargo  from  the 
freighter's  agent,  and  bring  it  to  London ;  with 
a  proviso  that,  if  political  circumstances  should 
prevent  a  return  cargo  from  being  loaded,  the 
master,  after  waiting  at  St.  P.  forty  running 
days  without  the  outward  cargo  being  unloaded, 
and,  consequently,  without  the  return  cargo 
being  loaded,  should  be  at  liberty  to  return  to 
London,  or  any  port  in  England  ;  and  the  ship 
not  having  been  permitted  to  unload  at  St.  P.  by 
the  Russian  government,  the  master,  after  wait- 
ing there  the  forty  running  days,  loaded  a 
return  cargo  for  his  own  benefit  upon  the  out- 
ward cargo,  both  of  which  he  brought  home, 
and  earned  new  freight  on  the  homeward  cargo ; 
which  freight  was  adjudged  to  him  by  a  judg- 
ment of  the  Common  Pleas  in  an  action  between 
him  and  the  freighters,  over  and  above  the  dead 
freight  stipulated  to  be  paid  by  the  charter- 
party  :— Held,  that  the  freighters  were  entitled 
to  recover  the  whole  of  such  dead  freight  from 
the  underwriters  upon  a  policy,  whereby  they 
agreed  to  pay  a  loss  In  case  the  master  should 
not  be  allowed  by  the  Russian  government  to 
unload  the  outward  cargo  at  St.  P.  ;  the  vessel 
having  sailed  chartered  by  the  freighters  on  a 
voyage  from  London-  to  St.  P.  and  back ;  and 
that  the  underwriters  were  not  entitled  to  de- 
duct such  return  freight  earned  by  the  master 
on  his  own  account,  and  adjudged  to  him  in 
Common  Pleas,  they  having  agreed  with  the 
assured  pending  this  action  and  pending  the 
action  in  Common  Pleas,  that  in  case  the  plain- 
tiffs (to  whom  they  had  paid  a  per-centage  loss) 
should  not  be  able  to  obtain  so  large  an  allow- 
ance as  the  full  return  freight  paid  to  the  master 
by  reason  of  any  demurrages  or  expenses  being 
allowed  against  the  freight,  the  difference  should 
be  paid  by  the  underwriters  by  a  further  per- 
centage, whether  the  same  were  settled  between 
the  plaintiffs  and  the  ship  by  arbitration  or  by 
legal  decision.    Puller  v.  Halliday,  12  East,  494. 

When  Liberty  to  Touoh  at  Porte.]— A  policy 
on  freight,  at  and  from  the  ship's  port  of  loading 
at  F.  to  her  port  of  discharge,  with  leave  to  call 
at  intermediate  ports,  beginning  the  adventure 
on  the  goods  from  the  loading,  with  leave  to 
discharge,  exchange,  and  take  on  board  goods- 
at  any  port  she  might  call  at,  without  being 
deemed  a  deviation,  covers  the  freight  of  the 
goods  loaded  at  an  intermediate  port.  Barclay 
V.  Stirling,  5  M.  &  S.  6. 

2.  Goods  ilsd  Cabgo. 

Shipowners.] — A  shipowner  who  was  in  the 
habit  of  receiving  shipments  of  cotton  to  be 
carried  on  deck,  sometimes  at  the  request  and 
risk  of  the  shippers,  sometimes  for  his  own  con- 
venience, and  under  a  clean  bill  of  lading  at  his 
own  risk — to  protect  himself  as  to  jettison  in  the 
latter  case,  entered  into  open  policies  of  insur- 
ance as  to  which  the  usage  was  that  he  was 
bound  to  declare  all  his  risks  in  order  of  ship- 
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ment,  and  rectify  any  mistake  even  after  loss 
known.  His  agent,  by  negligence  or  by  mistake, 
:gaYe  a  clean  bill  of  lading  for  a  certain  ship- 
ment and  gave  no  notice  to  him,  but  such  ship- 
owner on  discovering  the  omission  altered  his 
declarations  by  inserting  this  shipment  though 
after  loss  known  : — Held,  that  the  shipowner 
had  an  insurable-  interest,  as  at  law  a  written 
contract  cannot  be  varied  on  the  ground  of  neg- 
ligence or  mistake,  and  was  entitled  to  alter  the 
•declarations  both  according  to  the  usage,  which 
could  not  be  said  to  be-uni'easonable,  and  ac- 
cording to  the  doctrine  to  be  deduced  from  de- 
cided cases,  that  by  the  usages  of  merchants  and 
underwriters,  i-ecognized  by  the  courts  without 
formal  proof,  such  declarations  may  be  altei-ed 
even  after  loss  known,  if  the  alterations  are 
made  innocently  and  without  fraud.  Stephens 
V.  Australasian  Ifisuran^e  Company,  8  L.  R., 
C.  P.  18  ;  42  L.  J.,  C.  P.  12  ;  27  L.  T.  686. 


Amonnt  Beeoverable.] — J.  &  Son  were 


lightermen  and  effected  an  insurance  in  the  form 
of  an  ordinary  Lloyd's  policy  at  and  from  all 
wharves  on  the  Thames,  from  Wandsworth  to 
the  Victoria  Docks,  whidi  contained  the  follow- 
ing clause  : — "  To  cover  and  include  all  losses, 
damages,-  and  accidents  amounting  to  201,  or  up- 
wards in  each  craft,  to  goods  carried  by  J.  k 
Son  as  lightermen,  or  delivered  to  them  to  be 
waterbome,  either  in  their  own  or  other  craft. 
And  for  which  losses,  damages,  and  accidents 
J.  &  Son  may  be'  liable  or  responsible  to  the 
owners  thereof,  or  others  interested,'*  The  policy 
was  subscribed  by  different  underwriters  for  dif- 
ierent  sums  amounting  to  2,000/.,  and  one  under- 
wrote the  policy  for  100/.  A  loss  happened  to 
goods  carried  by  J.  &  Son  in  a  barge,  for  which 
they  became  liable  to  those  interested  in  the 
^oods  to  the  amount  of  1,1  OOZ.  The  total  value 
•of  the  risks  of  J.  &  Son  in  this  and  other  barges 
At  the  time  of  the  loss,  and  covered  by  the 
policy,  amounted  to  2O,0O0Z. : — Held,  that  J.  & 
^on  were  entitled  to  be  indemnified  for  the  loss 
actually  sustained,  viz.,  1,100/.,  and  to  recover 
from  the  one  underwriter  66/.,  his  proportion ; 
and  that  the  sum  to  be  recovered  was  not  merely 
such  a  proportion  of  their  loss  as  the  sum  for 
which  he  had  subscribed  the  policy,  viz.,  lOOZ., 
bore  to  the  value  of  all  the  goods  afloat  and 
covered  by  the  policy  at  the  time  of  the  loss, 
viz.,  20,000/.  Ji*yce  v.  Kennard,  7  L.  R.,  Q.  B.  78  ; 
41  L.  J.,  Q.  B.  17  ;  25  L.  T.  932  ;  20  W.  B.  233. 

Carriers.] — An  insurance  on  goods  is  sufficient 
to  cover  the  interest  of  carriei's  in  the  property 
under  their  charge ;  for,  in  general,  if  the  sub- 
ject-matter of  insurance  is  rightly  described,  the 
particular  interest  in  it  need  not  be  specified. 
Crotcley  v.  Cohen,  3  B.  &  Ad.  478. 

Foreign  Consignor.] — The  defendants,  an  Eng- 
lish firm,  traded  with  D.,  a  Spanish  shipping 
Agent  at  Havannah.  The  plaintiffs,  who  were 
Spanish  merchants  at  Havannah,  consigned  a 
cargo  of  goods  to  the  defendants  through  the 
agency  of  D.  The  defendants  knew  that  D.  was 
Acting  for  a  third  party  who  was  alluded  to  as 
the  "  interesado,"  but  the  name  of  the  plaintiffs 
was  not  disclosed.  The  defendants  effected  an 
insurance  in  London  on  the  ship  in  the  name  of 
themselves  and  for  the  benefit  of  all  parties  in- 
terested. The  ship  having  been  lost,  the  policy- 
money  was  paid  to  the  defendants,  and  D.  being 


insolvent,  the  plaintiffs  claimed  the  whole  of  the 
money  after  deducting  the  premiums  and  ex- 
penses. The  defendants  claimed  a  lien  for  the 
balance  of  their  general  account  due  from  D. : — 
Held,  that  an  action  lay  by  the  Havannah  prin- 
cipals against  the  London  merchants  for  the 
policy  moneys ;  that  the  London  merchants 
were  not  entitled  to  a  lien  upon  the  moneys 
for  the  balance  of  their  general  account  with 
the  Havannah  agents,  and  could  not  in  that 
action  set-off  their  claim  to  that  balance,  or 
set-off  anything  except  the  premiums,  stamps 
and  commission  in  re^ct  of  the  insurance. 
Mildred  v.  Maspons,  8  App.  Cas.  874  ;  63  L.  J., 
Q.  B.,  33 ;  32  W.  R.  125.  Affirming,  S,  <?.,  sub 
nom.  Herwano  v.  Mildred,  9  Q.  B.  I).  530  ;  51 
L.  J.,  Q.  B.  604  ;  47  L.  T.  318  ;  30  W.  R.  862— 
C.A. 

Agent  of  Consignor.] — ^A.,  having  consigned  a 
cargo  to  B.,  and  drawn  bUls  on  him  to  the 
amount  of  it  in  favour  of  C,  his  general  agent, 
sent  these  bills  together  with  the  bills  of  lading 
to  C,  desiring  him  to  transmit  them  to  B.,  that 

B.  might  have  an  opportunity  of  insuring  ;  he 
also  cbew  a  bill  for  300/.  on  C.  which  was  ac- 
cepted. B.  refused  to  take  the  cargo  or  accept 
the  bills  drawn  on  him.  C.  then  effected  a 
policy  in  his  own  name  and  informed  A.  who 
approved  of  his  conduct : — Held,  that  C.  had  an 
insurable  interest  to  the  amount  of  300/.  Wolff 
V.  Homcastle,  1  B.  &  P.  316. 

Indorser  of  Bill  of  Lading.] — The  indorsement 
and  delivery  of  a  bill  of  lading  to  a  creditor 
prima  facie  convey  the  whole  property  in  the 
goods  from  the  time  of  its  delivery  ;  but  if  the 
intention  of  the  parties  appears  to  have  been 
only  to  bind  the  net  pro^eds  in  case  of  the 
arrival  of  the  goods,  then  an  insurance  made  on 
account  of  the  indorser  after  such  indorsement 
is  good.    Hibhert  v.  Carter,  1  T.  R.  745. 

Coniignees.]  —  The  plaintiffs  were  cotton 
brokers  and  agents  in  London,  who.  were  ac- 
customed to  receive  consignments  of  cotton  from 
Bombay  for  sale  on  behalf  of  the  shippers,  who 
di-ew  bills  of  exchange  on  them  against  the  con- 
signments :  the  bills  of  exchange  were  usually 
negotiated  in  India,  sent  to  this  country  with 
the  bills  of  lading  attached  as  security,  pre- 
sented to  and  accepted  by  the  plaintiffs  a^inst 
delivery  of  the  shipping  documents ;  and  the 
plaintiffs  were  in  tlie  habit  of  effecting  open 
floating  policies  of  insurance  with  the  defen- 
dants "  as  well  in  their  own  names  as  for  and  in 
the  name  or  names  of  all  and  every  person  or 
persons  to  whom  the  same  doth,  may  or  shall 
appertain  in  part  or  in  all."  Cotton  having 
been  shipped,  bills  of  exchange  drawn  on  the 
plaintiffs  against  it,  negotiated  and  sent  with 
the  bills  of  lading  and  accepted  against  delivery 
of  the  documents,  they  declared  the  cotton 
against  two  open  floating  policies  previously 
made  and  not  yet  exhausted ;  and,  the  cotton 
being  lost,  the  bills  of  exchange  paid  by  them, 
and  the  bills  of  lading  obtained,  brought  an 
action  on  the  policies,  averring  that  they,  or 
some  or  one  of  them,  were  interested  to  the  full 
amount  named,  and  that  the  insurances  were 
made  for  the  use  and  benefit  and  on  account  of 
the  persons  so  interested :— Held,  per    Bovill, 

C.  J.,  and  Denmau,  J.,  that  they  had  an  equit- 
able interest  in  every  part  of  the  cotton,  and 
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that  it  was  intended  that  not  only  their  interests 
bat  those  of  the  other  parties  interested  should 
be  covered,  and  that  the  plaintiffs  having  such 
an  interest  and  a  daty  of  selling  and  managing, 
were  in  law  entitled  so  to  insure  and  were  the 
only  persons  to  bring  an  action,  and  might  aver, 
as  they  did  in  their  declaration,  and  recover  to 
the  fall  extent,  applying  the  proceeds  to  their 
own  benefit  to  the  extent  of  their  own  claims, 
and  holding  the  residue  for  the  other  persons  in- 
terested; but  per  Brett  and  Keating,  JJ.,  the 
plaintiffs  were  consignees  for  sale  of  goods  not 
arrived,  who  had  m^e  advances  on  goods,  but 
had  only  a  contract  right  as  to  them,  and  though 
interested  in  every  part  were  not  the  legal 
owners,  and  therefore  they  were  by  law  limited 
to  the  recovery  of  their  own  beneficial  interest, 
which  alone  they  could  properly  insure  and  re- 
cover. Ebtuyorth  v.  Alliance  Marine  Immranre 
Gmpany,  8  L.  R.,  C.  P.  596  ;  42  L.  J.,  C.  P.  305  ; 
29  L.  T.  479. 


Under   Invalid   Contract.  J — H.  &   Co., 


being  owners  of  two  ships,  called  the  Antelope 
and  the  Maria,  trading  to  the  coast  of  Africa, 
and  which  were  expected  to  arrive  at  Liverpool, 
with  caigoes  of  palm  oil,  agreed  verbally  to  sell 
to  the  plaintiff  200  tons  of  oil ;  100  tons  to 
arrive  by  the  Antelope,  and  100  by  the  Maria. 
The  Antelope  did  afterwards  arrive  with  100 
tons  of  oil  on  board,  which  were  delivered  by  H. 
&  Go.  to  the  plaintiff.  The  Maria,  having  50 
tons  of  palm  oil  on  board,  was  lost  by  peril  of 
the  sea.  The  plaintiff  having  insured  the  oil  on 
board  the  Maria,  together  with  the  expected 
profits  thereon  : — Held,  that  he  had  no  insurable 
interest,  as  the  contract  he  had  entered  into 
with  H.  &  Co.,  being  verbal  only,  was  incapable 
of  being  enforced.  StocTtdale  v.  Dunlojp^  6  M.  & 
W.  224  ;  4  Jur.  681. 

Purchase  of  Cargo — ^When  Property  passes.] 
— A.  &  Co.,  in  London,  contracted  with  B.  &  Co., 
of  Calcutta,  for  the  purchase  of  a  cargo  of  "  new 
crop  Rangoon  rice,  per  Sunbeam,  707  tons  re- 
gister, at  9«.  \^d.  per  cwt.,  cost  and  freight 
payment  by  sellers'  draft  on  purchasers  at  six* 
months'  sight,  with  document  attached."  B. 
&  Co.  chartered  the  Sunbeam  to  go  to  Rangoon 
and  ship  a  cargo  of  rice,  and  A.  &  Co.  effected  a 
policy  of  insurance  **  at  and  from  Rangoon,  to 
any  port  of  discharge  in  the  United  Kingdom  or 
Continent,  by  the  Sunbeam,  on  rice,  as  interest 
may  appear,  amount  of  invoice  to  be  deemed  the 
value."  The  Sunbeam  went  to  Rangoon,  and 
the  loading  commenced,  but  after  8,878  bags  of 
rice  were  on  board,  she  sprang  a  leak  and  sank, 
and  the  ship  and  the  rice  were  totallv  lost  ;  400 
more  bags  would  have  completed  tne  loading. 
The  captain  afterwards  signed  bills  of  lading  for 
the  8,878  bags,  and  B.  &  Co.  drew  bills  for  the 
price  upon  A.  &  Co.,  who  accepted  and  paid 
them  with  knowledge  of  the  loss.  In  an  action 
on  the  policy  of  insurance  : — Held,  that  A.  & 
Co.  had  no  insurable  interest  in  the  rice  that  was 
shipped.  Anderson  v.  MoHce^  1  App.  Cas.  71 3  ; 
46  L.  J.,  C.  P.  11  ;  36  L.  T.  666  ;  25  W.  R.  14. 
Affirming  10  L.  R.,  C.  P.  609  ;  44  L.  J.,  C.  P. 
341  ;  32  L.  T.  365  ;  24  W.  R.  30. 

Kon-appropriation  of  Specific  Goods  to  Con- 
tract.]—The  plaintiff  had  effected  a  "  floating  " 
policy  of  marine  insurance  on  "goods,"  upon 
which  he  sued  an  underwriter  under  the  follow- 


ing circumstances : — ^By  contract  of  the  7th  of 
January,  D.  &  Co.,  sugar  merchants  in  London, 
agreed  to  sell  to  B.  k  Co.,  200  tons  of  sugar  of  a 
certain  description  to  be  shipped  from  Hamburg 
to  Bristol  at  tne  price  of  1/.  1*.  9rf.  per  cwt.  net 
f.  o.  b.  at  Hamburg ;  payment  to  be  by  cash,  in 
London,  in  exchange  for  bill  of  lading.     By 
contract  of  the  12th  of  January,  D.  &  Co.  agreed 
to  sell  a  similar  quantity  of  sugar  to  the  plaintiff 
upon  the  same  terms.    B.  &  Co.  entered  into  the 
contract  of  the  7th  of  January  in  order  to  enable 
themselves  to  execute  a  contract  previously  made 
by  them  with  the  plaintiff  for  the  sale  of  the 
same  quantity  of  sugar.    Until  after  the  loss 
hereinafter  mentioned  D.  &  Co.  were  not  aware 
of  B.  &  Co.'s  contract  with  the  plaintiff,  nor  was 
the  plaintiff  aware    that  D.  &  Co.  were  the 
shippers  of  the  200  tons  contracted  to  be  sold  ta 
him  by  B.  &  Co.     The  requirements  of   the 
Statute  of  Frauds  had  been  complied  with  in 
the  case  of  the  above-mentioned  contracts  of  the 
7th  and  12th  of  January,  but  not  in  the  case  of 
the  contract  between  B.  &  Co.  and  the  plaintiff, 
there  being  no  sufficient  memorandum  of  that 
contract  within  the  statute. — D.  &  Co.  advised 
their  forwarding  agents  at  Hamburg  that  they 
had  sold  400  tons  of  sugar  for  Bristol,  and  in' 
pursuance  of  such  advice,  3,900  bags  of  sugar 
were  shipped  at  Hamburg,  consigned  to  **  order, 
Bristol,'*  by  such  agents  who  forwarded  the  bills 
of  lading  for  the  sugar  indorsed  in  blank  to 
bankers  in  London  with  instructions  to  deliver 
them  to  D.  &  Co.  against  payment  of  amounts- 
advanced  in  respect  of  the  price  of  the  sugar 
paid  to  the  manufacturer  in  Germany.     The 
sugar  so  shipped  was  of  the  description  specified 
by  the  above-mentioned  contracts,  but  was  in- 
sufficient in  quantity  by  100  bags  to  satisfy  the 
two  contracts  of  the  7th  and  12th  of  January^ 
No  appropriation  of  specific  bags  to  each  of  the 
two  contracts  respectively  was  made  by  D.  &  Co, 
or  their  agents  at  the  time  of  shipment.    The 
ship  on  which  such  shipment  was  made  was 
lost  with  her  cargo  on  the  voyage.    Before  the 
nevrs  of  the  loss  reached  them,  D.  &  Co.  took  up 
the  bills  of  lading  in  due  course,  and  they  then 
apportioned  the  bags  of  sugar  shipped  between 
the  contracts  of  the  7th  and  12th  of  January, 
appropriating  certain  specific  bags  to  the  number 
of  2,000  to  the  former  and  the  remainder  to  the 
latter,  and  made  out  separate  invoices  in  respect 
of  each  contract  to  B.  &  Co.  and  the  plaintiff 
respectively,  setting  out  the  marks  and  numbers 
of  the  bags.    The  invoices  were  then  posted  by 
D.  &  Co.  to  B.  &  Co.  and  the  plaintiff   re- 
spectively, but  before  they  were  so  posted  the 
news  of  the  loss  of  the  ship  had  reached  D.  &  Co. 
and  the  plaintiff.    The  plaintiff,  on  learning  of 
the  loss,  anticipating  that  sugar  destined  &dm 
him  might  have  been  shipped  on  board  the  ship,, 
although  without  specific  advice  of  any  such 
shipment,  declared  on  the   ship  in  respect  of 
200  tons  of  sugar  under  the  floating  policy  before 
mentioned.    The  plaintiff  and  B.  k  Co.  subse- 
quently, on  receipt  of  the  invoices,  respectively 
paid  the  contract  price  of  and  obtained  the  bills 
of  lading  for  the  sugaifi  specified  in  their  re- 
spective invoices.    B.  &  Co.  then  forwarded  the 
invoice  received  by  them  to  the  plaintiff,  who 
thereupon  paid  them  for  the  sugar  included  in 
that  invoice  and  received  the  bills  of  lading  in 
respect  thereof.      The  plaintiff    then    further 
declared  under  the  floating  policy  in  respect  of 
this  last-mentioned  sugar : — Held,  in  an  action 
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on  the  policy,  that  the  plaintifE  had  no  insurable 
interest  in  any  of  the  sugar  shipped  as  aforesaid, 
inasmuch  as  there  had  not  been  prior  to  the  loss 
any  appropriation  of  specific  sugar  to  the  re- 
spective contracts  of  the  7th  and  12th  of  January. 
Stock  V.  Inglis,  9  Q.  B.  D.  708 ;  52  L,  J.,  Q.  B. 
30;  47  L.  T.  416.  Reversed  on  appeal,  12 
Q.  B.  D.  564. 

Held,  also,  that  although  the  plaintiff  had  no 
insurable  interest  in  the  sugar,  he  had  an  insur- 
able interest  in  "  profits,"  but  that  this  was  not 
covered  by  a  policy  on  "  goods."    lb. 

Stoppage  in  transitn.] — After  a  stoppage  in 
transitu,  the  vendee  ceases  to  have  an  insurable 
interest  in  goods.  Clay  v.  Harrison^  5  M.  &  R. 
17  ;  10  B.  &  C.  99. 

And  a  policy  effected  before  the  stoppage 
becomes  thereby  void.    lb. 

Double  Bale  —  InteroBt  of  First  Vendee.] — 
B.  sold  to  the  plaintiff,  to  be  delivered  at  Ports- 
mouth, from  500  to  700  barrels  of  oats,  to  be 
shipped  by  I.  from  Youghal.  Four  days  after- 
wards, B.  advised  the  plaintiff  that  I.  had  engaged 
room  in  the  packet  to  take  about  600  barrels  of 
'  oats  on  the  plaintiff's  account.  On  the  following 
day,  the  plaintiff  insured  400Z.  on  oats  per  the 
packet ;  the  oats  were  shipped,  but  the  packet 
being  bound  for  Southampton,  and  refusing  to 
touch  at  Portsmouth,  B.  sold  the  oats  again,  and 
delivered  the  bill  of  lading  to  0.  at  Southampton ; 
the  plaintiff  insisting  that  he  was  entitled  to  the 
oats,  and  would  assert  his  right  by  action.  In 
the  meantime  the  packet  was  lost,  and  after  a 
long  dispute,  the  plaintiff,  in  consideration  of 
60?.,  by  indorsement  on  the  policy,  vested  the 
interest  in  the  insurance  in  B. : — Held,  that  the 
plaintiff  had  a  sufficient  interest  when  the  policy 
was  effected,  and  that  he  was  entitled  to  sue 
the  underwriter  on  this  policy.  SparJw*  v. 
Marshall,  3  Scott,  172 ;  2  Bing.  N.  C.  761  ; 
2  Hodges,  44. 

Pnrchase  after  Loss.] — A  party  may  make  an 
insurance  on  goods  lost  or  not  lost,  though  he 
has  acquired  his  interest  in  them  after  a  partial 
loss,  unless  he  bought  them  with  a  knowledge 
of  the  damage.  Sunderland  or  Sutherland  v. 
Pratt,  11  M.  &  W.  296 ;  2  D.,  N;  S.  813  ;  12 
L.  J.,  Ex.  235  ;  7  Jur.  261. 

Bepudiation  or  Aoceptanee  of  Contract.]^ — 

A.,  who  had  been  in  the  habit  of  buying  largely 
gxiano  from  B.  &  Co.,  of  Liverpool,  at  prices 
which  were  settled  at  the  beginning  of  each  year, 
wrote  to  them  on  the  14th  of  February,  ordering 
ft  shipment  of  100  tons,  provided  freight  did  not 
exceed  6#.  6rf.  On  the  26th,  B.  &  Co.  wrote  in 
answer,  "We  have  succeeded  in  fixing  the 
schooner  Anne  and  Isabella,  to  carry  about  115 
tons,  at  your  limit  of  6«.  6rf.  per  ton.  We  pre- 
sume we  may  value  upon  you  at  six  months 
from  the  date  of  shipment,  at  102.  per  ton ; " 
adding,  in  a  postscript,  "  Please  say  if  you 
purpose  effecting  insurance  at  your  end."  On 
the  3rd  of  March,  A.  wrote,  "  I  am  favoured  with 
yours  of  26th.  You  say,  we  presume  we  charge 
you  10/.  per  ton  net  cash.  I  really  cannot  under- 
stand this,  when  I  know  that  Mr.  L.  su])plies 
your  guano  in  Scotland,  at  9Z.  lbs,  net  there  to  | 
dealers.  Besides,  I  look,  as  heretofore,  for  the  ! 
special  allowance  made  to  me  at  the  origin  of  . 
^ur  transactions ;  and  now  that  you  are  making  , 


some  changes,  it  may  be  as  well  that  I  should 
know  how  we  are  to  get  on  for  the  future." 
And  he  concluded  with  a  request  that  some 
flowering  shrubs  should  be  sent  to  him,  in  charge 
of  the  captain.  On  the  same  day,  A.  effected  an 
insurance  on  the  guano,  per  Anne  and  Isabella. 
The  guano  was  shipped  at  Liverpool,  on  the  4th 
of  March,  under  a  bill  of  lading,  making  it  de- 
liverable to  B.  &  Co.,  or  their  assigns.  The  bill 
of  lading  (unindorsed)  was  sent  from  Liverpool 
to  one  of  the  members  of  the  firm  of  B.  k  Co. 
(then  in  Belfast),  who  was  about  to  pay  A.  a 
friendly  visit  at  Londonderry.  That  gentleman 
arrived  at  A.*s  house  on  the  evening  of  Saturday, 
the  7th  of  March,  when  he  told  A.  that  he  had 
received  the  bill  of  lading  and  invoice  of  the 
guano,  and  a  draft  for  A.'s  acceptance  for  the 
amount ;  and  on  the  morning  of  the  9th  they 
went  together  to  A.'s  office,  and  there  the  bill  of 
lading  was  indorsed  and  handed  over  with  the 
invoice  to  A.,  who  thereupon  accepted  the  bill. 
In  the  course  of  the  same  day  they  heard,  for 
the  first  time,  that  the  Anne  and  Isabella,  with 
the  guano  on  board,  had  been  wrecked  on 
the  coast,  near  Londonderry: — Held,  that  the 
property  in  the  guano  passed  to  A.  by  the  con- 
tract from  the  time  of  its  shipment,  A.'s  letter 
of  the  3rd  of  March  not  being  a  repudiation, 
though  expressing  some  dissatisfaction  at  the 
price  ;  and  that  A.  had  an  insurable  interest  in 
the  cargo  at  the  time  of  the  loss.  Jayce  v. 
Swam,  17  C.  B.,  N.  S.  84. 

Captain's  Goods,  Ac] — A  policy  on  *<  goods, 
specie,  and  effects,"  belonging  to  a  captain,  by 
usage  of  trade,  extends  to  money  expended  by 
him  in  the  course  of  the  voyage  for  the  use  of  the 
ship,  and  for  which  he  charges  respondentia 
interest.     Gregory  v.  Christie,  3  Dougl.  419. 

Possessory  Interest.]— The  plaintiff  agreed 
with  one  W.  for  a  sum  of  10,OOOZ.  to  transport 
the  obelisk  known  as  "  Cleopatra's  Needle  "  from 
Alexandria  to  London,  and  there  to  erect  it  upon 
some  public  site  to  be  afterwards  selected.  To 
cover  expenses  (about  4,000/.)  the  plaintiff 
caused  two  policies  to  be  effected  with  the 
respective  defendants  "  upon  the  goods  and  mer- 
chandizes in  the  good  ship  or  vessel  called  The 
Cleopatra  iron  vessel  containing  the  obelisk    .    . 

.    .    valued  at  4,000/ against  the 

risk  of  total  loss  only ; "  the  risks  insured  against 
being  the  ordinary  sea  risks,  and  the  suing  and 
labouring  clause  being  in  the  ordinary  form. 
In  the  course  of  the  voyage  The  Cleopatra  got 
adrift  in  a  storm  in  the  Bay  of  Biscay  ;  and  was 
ultimately  picked  up  by  another  steamer  and 
carried  into  Ferrol,  where  the  salvors  detained 
her  under  a  claim  for  salvage.  The  Admiralty 
Division  awarded  them  2,000/.  salvage  and  costs. 
In  actions  upon  the  policies  : — Held,  1.  That  the 
plaintiff,  being  the  owner  of  The  Cleopatra,  and 
having  possession  of  the  obelisk,  and  (possibly) 
a  lien  upon  it  for  his  expenditure,  had  a  sufficient 
insurable  interest,  at  least  to  the  extent  of  his 
outlay  :  2.  That  the  true  effect  of  both  policies 
was,  an  insurance,  not  on  "  cargo  "  or  "  freight  " 
only,  but  on  the  vessel  and  her  cargo  :  3.  That, 
under  the  suing  and  labouring  clause,  the  as- 
sured was  entitled  to  recover  the  2,000/.  awarded 
to  the  salvors,  but  not  the  costs  of  the  proceed- 
ings in  the  Admiralty  Court,  nor  the  expenses 
incurred  by  him  in  refitting  The  Cleopatra  at 
Ferrol  and  towing  her  to-  London.    Dixon  v. 
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Whiticorth,  4  C.  P.  D.  371;  48  L.  J.,  C.  P.  538  ; 

40  L.  T.  718  ;  28  W.  R.  184. 

BespoEdentia.] — Insurance  on  goods  does  not 
extend  to  respondentia  interest.  Glo-cer  v.  Blacky 
3  Burr.  1394. 

Fnll  Cargo— Freight  and  Passage  Money.]— A 
vessel  had  been  chartered  on  a  voyage  from 
Sydney  to  Calcutta  and  London,  but  upon  her 
arrival  at  Calcutta,  the  voyage  to  England  was 
abandoned  because  of  the  charterers  having 
stopped  payment,  and  the  ship  took  360  coolies, 
and  the  necessary  provision  for  their  use,  and 
12,000  bags  of  rice  for  Mauritius.  The  passage- 
money  of  the  coolies  amounted  to  1,994/.,  and 
was  payable  on  their  arrival  at  Mauritius,  and 
the  bill  of  lading  freight  of  the  rice  amounted  to 
1,4122.  On  hearing  this  the  owner  of  the  vessel, 
who  wished  to  insure  the  freight  on  the  rice 
only,  caused  a  policy  of  insurance  which  had 
originally  been  effected  for  1,000Z.  upon  char- 
teiid  freight  valued  at  7,000/.  on  the  voyage 
from  Sydney  to  Calcutta  and  London,  to  be 
altered  by  the  underwriters  Inserting  a  declara- 
tion "  that  the  within  voyage  is  from  Sydney  to 
Calcutta,  and  thence  to  Mauritius,  instead  of  as 
before  stated,*'  and  that  "  the  within  intei-est  is 
to  be  on  freight  valued  at  2,0O0Z."  The  sum 
insured  remained  unaltered  as  1,000Z.  Though 
there  did  not  appear  to  exist  a  customary  use  of 
the  word  "  freight "  in  insurance  business,  yet 
the  most  frequent  course  was  to  insure  passage 
money  by  some  distinguishing  term  when  it  was 
intended  to  insure  it,  and  the  premium  for  in- 
suring such  upon  a  voyage  from  Calcutta  to 
Mauritius  was  generally  less  than  for  insuring 
freight  of  goods  upon  the  same  voyage.  The 
vessel  was  wrecked  near  Mauritius,  and  the  rice 
and  freight  were  wholly  lost,  but  348  of  the 
coolies  were  saved,  and  their  passage-money  was 
paid : — Held,  that  the  freight  of  the  rice  only 
was  insured,  but  that  as  the  rice  was  not  a  full 
cargo,  and  there  was  nothing  to  shew  what  the 
total  freight  would  have  been  had  the  vessel 
been  filled  up  with  cargo,  the  policy  was  an  open 
policy  for  ha^f  the  loss  of  freight  of  the  rice,  not 
exceeding  1,000/.,  and  the  underwriters  were 
liable,  therefore,  for  the  amount  of  such  half, 
namely,  706/.  Dfnoon  or  Denoon  v.  Home  and 
Colonial  Attmrance  Company,  7  L.  R.,  C.  P.  341 ; 

41  L.  J.,  C.  P.  162  ;  26  L.  T.  628. 

Open  Polieies — ^Deolaration  of  Shipments  at 
less  than  real  Value.] — ^The  defendants  effected 
with  the  plaintiff,  a  Lloyd's  underwriter,  a  series 
of  open  policies  for  certain  specified  sums  to  cover 
shipments  to  be  declared  and  valued  as  interest 
might  appear.  The  policies  were  effected  at 
different  dates,  and  were  to  succeed  each  other 
in  the  order  of  date.  The  value  of  the  shipments 
were  declared  at  considerably  less  than  their  real 
value,  so  that  when  the  later  policies  were 
effected  the  earlier  policies  were  in  fact  more 
exhausted  than  they  would  appear  to  be  from 
the  declarations.  The  undervaluation  of  the 
shipments  was  systematically  and  fraudulently 
made  by  the  defendants,  and  the  fact  that  they 
had  been  so  undervalued  was  concealed  from  the 
plaintiff  when  he  underwrote  the  later  policies : 
— Held,  that,  under  these  circumstances,  a  jury 
would  be  justified  in  finding  that  the  conceal- 
ment was  of  a  fact  of  which  it  was  material 
that  the  plaintiff  should  have  been  informed,  in 


order  to  guide  him  in  deciding  whether  he  would 
underwrite  these  later  policies  or  not,  or  at  what 
rate  ;  and  that  on  the  jury  so  finding  the  plain- 
tiff was  entitled  to  have  such  later*  ])olicie8  set 
aside  and  cancelled.  Rivaz  v.  Oeru^i^  6  Q.  B. 
D.  222  ;  50  L.  J.,  Q.  B.  176  ;  44  L.  T.  79— C.  A. 


3.  Passage-money. 

Expenses  of  Forwarding.] — If  any  passengers 
for  a  passenger  ship  shall,  without  any  neglect 
or  default  of  their  own  (as  by  reason  of  the  ship 
being  lost),  find  themselves  within  any  colonial 
or  foreign  port  or  place  other  than  that  at  which 
they  may  have  contracted  to  land,  the  master  of 
the  ship  is  bound  under  the  15  &  16  Vict.  c.  44, 
ss.  49,  50,  51,  to  forward  them  to  their  original 
destination,  and  the  amount  expended  by  him  in 
forwarding  them  may  be  recovered  from  the 
underwriters  of  a  policy  on  the  passage  money 
against  all  costs,  charges  and  liabilities  to  which 
the  owner  may  be  subjected  under  ss.  46,  47,  48, 
50,  51.  Qihson  v.  Bradford,  4  El.  &  Bl.  686  ;  24 
L.  J.,  Q.  B.  159  ;  1  Jur.,  N.  S.  520. 


Of  Maintenanee/] — A  policy  was  made  at 


and  from  Liverpool  to  Boston  on  passage  money 
valued  at  700/.  The  policy  was  in  the  usual 
printed  form,  with  this  memorandum :  "  On 
passage  money  of  emigrants,  subject  to  pay  a  loss 
pro  rat&,  and  subject  to  the  clauses  and  conditions 
made  under  ss.  47  to  51  of  the  Passengers  Act, 
1852, 15  &  16  Vict.  c.  44,  compensation  clause 
excepted,  and  against  these  risks  only."  The 
ship,  being  a  passenger  ship  within  the  act, 
sailed,  and  by  a  peril  of  the  sea  was  driven  into 
a  foreign  port,  where  she  necessarily  remained 
repairing  damages  for  more  than  six  weeks,  after 
which  £e  proceeded  with  the  passengers  to 
Boston,  and  arrived  there.  During  the  detention 
at  the  foreign  port  the  passengers  were  maintained 
by  the  Insured  at  a  cost  exceeding  the  jpassage- 
money  : — Held,  that  this  was  not  a  loss  incurred 
under  the  enumerated  sections,  and  that  the 
underwriters  were  not  liable  to  make  it  good. 
Willu  V.  Cooke,  5  Bl.  &  Bl.  641 ;  26  L.  J.,  Q.  B. 
16  ;  1  Jur.,  N.  S.  1164. 


4.  Expected  Pbofits. 

▼alidity.] — Expected  profits  on  a  cai^go  may 
be  insured.  Grant  v.  ParkiMon,  6  T.  R.  483  ; 
3  B.  &  P.  85,  n. ;  3  DougL  16. 

Description.] — An  insurance  may  be  effected 
on  profits  generally,  without  more  description, 
and  engra&d  upon  a  policy  on  ship  and  goods, 
in  the  common  printed  form  for  a  certain 
voyage ;  with  a  return  of  premium  for  short  in- 
terest, the  assured  proving  an  interest  in  the 
cargo.  Eyre  v.  Olover,  16  Bast,  218  ;  3  Camp. 
276. 

An  insurance  on  the  imaginary  profits  of  a 
cargo  of  indigo  from  Bordeaux  to  be  sold  at 
Hamburg  is  good.  Henrickson  v.  Margctton, 
2  East,  549,  n. 

Possible  Profits.] — The  owner  of  a  ship,  and 
D.,  shipped  goods  on  a  voyage  from  Hamburg  to 
a  port  in  Asiatic  Russia.  The  adventure  was 
expected  to  be  enormously  profitable.  The 
whole  cargo  shipped  was  valued  at  8,000/.,  but 
the    total    insurances    effected    amounted    to 
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20,000Z.,  the  profits  being  Tariouslj  estimated 
at  from  80  to  125  per  cest.  To  secure  these 
profits,  the  goods  had  been  overralaed  to  the 
extent  of  25  to  30  per  cent.,  and  there  were 
heavy  insurances  6i  commissions.  Amongst  the 
cargo  was  a  shipment  of  spirits  costing  1,000/., 
but  valued  at  2,800Z.  The  ship  went  down  in 
fine  weather  in  mid-ocean  without  any  known 
cause.  T>.  brought  an  action  to  recover  com- 
mission, profits  on  charter,  and  1,800Z,  of  the 
2,800Z.  insured  on  spirits.  It  was  pleaded  that 
the  loss  was  not  the  consequence  of  perils  of  the 
sea,  that  the  concealment  of  the  over-insurance 
was  concealment  of  a  material  fact,  and  that  the 
goods  were  shipped  with  the  fraudulent  design 
of  sinking  the  ship : — Held,  that  an  insurance 
on  profits  must  be  taken  to  mean  possible  profits. 
lonides  v.  Pender,  27  L.  T.  244. 

Upon  an  insurance  on  profits  valued  at  400/., 
where  the  plaintiff  declared  as  for  a  total  loss, 
and  it  appeared  that  after  a  shipwreck,  by  which 
many  of  the  slaves,  on  the  profits  of  whom  the 
Insurance  was  made,  were  lost,  but  the  remainder 
reached  the  market,  and  was  there  sold ;  and  it 
did  not  appear  what  profit  was  made  of  them,  or 
whether,  if  all  had  arrived,  any  profit  would  have 
been  made ;  though  it  was  found  that  the  produce 
of  those  who  were  sold  did  not  give  a  profit  upon 
the  whole  adventure : — Held,  that  the  plaintiff 
was  not  entitled  to  recover.  Hodg»on  v.  Glover, 
6  East,  316. 

Foreign  Ctoyemment  Bounty.] — A  French  law 
provided  that  "the  vessel  which  shall  have 
fished,  either  in  the  Pacific  by  doubling  Cape 
Horn,  or  by  passing  through  the  Straits  of 
Magellan,  or  to  the  south  of  Cape  Horn,  at  62 
degrees  of  latitude  at  the  least,  shall  obtain  on 
its  return  a  supplemental  bounty,  if  it  brings 
back  in  the  produce  of  its  fishing  one-half  at  least 
of  its  burthen,  or  if  it  can  prove  a  navigation  of 
sixteen  months  at  least  :" — Held,  that  a  vessel 
which  had  caught  fish  to  the  amount  of  half 
its  burthen  in  the  Atlantic,  then  doubled  Cape 
Horn  and  fished  without  success,  and  was  lost 
within  sixteen  months  after  setting  sail,  had  not 
complied  with  the  conditions  of  the  law  so  as 
to  be  entitled  to  the  bounty.  Devanx  v.  Steele, 
8  Scott,  637  ;  6  Bing.  N.  C.  368. 

Held,  also,  that  the  practice  of  the  French 
government  to  allow  the  bounty  under  such 
circumstances  was  a  mere  matter  of  expectation, 
and  did  not  constitute  a  vested  interest  which 
could  be  the  subject  of  insurance.    lb. 

Position  of  Cargo.] — A  declaration  on  a 
policy  stated  that  M.  agreed  to  buy  6,000  bags 
of  rice,  supposed  to  have  been  shipped  at  Madras 
on  board  the  E.  B.,  to  arrive  on  or  before  the 
end  of  May,  and  guaranteed  equal  to  samples, 
at  19^.  per  cwt. ;  that  he  agreed  to  sell  the  same 
6,000  bags  at  20s.  6d.  per  cwt.  on  the  like  terms  ; 
that  he  had  just  reason  to  expect  by  reason 
of  the  contracts,  and  the  arrival  of  the  rice, 
to  make  a  profit  of  675/.,  and  thereupon  caused 
a  policy  to  be  effected  "  on  profit  on  rice  loaden 
or  to  be  loaden  on  board  the  E.  B.  at  and  from 
Madras,  beginning  the  adventure  on  the  goods 
and  merchandises  from  and  immediately  follow- 
ing the  loading  thereof  on  board  the  ship  at 
Madras."  When  the  E.  B.  was  at  Madras  ready 
to  receive  the  6,000  bags  of  rice  on  board,  which 
were  lying  ready  to  be  shipped,  and  when  1,200 
bags  had  been  put  on  board,  she  was  blown  out 


to  sea,  and  so  damaged  that  1,200  bags  of  rice 
were  spoiled,  and  she  was  disabled  from  taking 
on  board  the  remaining  4,800  bags,  which  were 
sent  to  London  in  another  ship,  and  arrived 
there  in  June.  The  E.  B.  having  been  repaired, 
arrived  at  London  in  November.  The  assurance 
company  paid  M.  for  the  loss  of  profit  on  the 
1,200  bags  of  rice,  but  refused  to  pay  anything 
for  the  loss  of  profit  on  the  4,800  bags : — Held, 
first,  that  M.  had  an  insurable  interest  in  the 
expected  profit  on  the  rice,  and  might,  by  a 
policy  adapted  to  the  case,  have  insured  that 
special  interest  from  the  time  that  the  rice  was 
appropriated  by  the  vendors,  and  r^tdy  to  be 
shipped  at  Madras,  against  any  of  the  events  by 
which  it  might  be  defeated,  viz.,  loss  of  the  ship, 
or  of  the  whole  of  the  rice,  or  part  of  the  rice, 
or  the  delay  of  the  voyage.  Royal  Exehaiige 
Assifrance  Company  v.  3PSwiney,  14  Q.  B.  634  ; 
19  L.  J.,  Q.  B.  222  ;  14  Jur.  998— Ex.  Ch. 

Held,  secondly,  that  according  to  the  meaning 
of  the  policy,  M.  insured  the  ordinary  profit  on 
rice,  and  only  Tigainst  losses  by  perils  of  the  sea 
directly  affecting  the  rice,  and  consequently  the 
profits  on  the  rice  ;  and  therefore  the  policy  at- 
tached only  on  such  rice  as  was  actually  put  on 
board.    lb. 

Held,  thirdly,  that  if  the  policy  attached  to 
the  profit  of  the  rice  on  shore,  there  had  been 
no  loss  of  that  profit  by  perils  of  the  seas,  but 
only  a  retardation  of  the  voyage,  which  was  not 
insured  against  by  the  policy.    lb. 

Hatoro  of  Low.]— Where  profits  are  insured 
against  perils  of  the  sea,  the  liabilitv  of  the 
underwriters  does  not  attach  unless  the  profits 
themselves  are  lost  by  a  peril  insured  against. 
Chope  V.  Reynolds,  6  C.  B.,  N.  8.  642  ;  28  L.  J., 
C.  P.  194  ;  6  Jur.,  N.  S.  822  ;  7  W.  R.  208. 

A.  bought  goods  of  B.,  to  arrive  at  Bristol  hj 
the  ship  James  Daly  from  the  West  Coast  of 
Africa,  and  effected  an  insurance  with  C.  against 
the  ordinary  perils,  with  a  memorandum  indorsed 
on  the  policy,  declaring  the  insurance  to  be  "  on 
profit  in  palm  oil,  valued  at  the  rate  of  three 
guineas  per  cent.,  per  James  Daly."  The  Jamea 
Daly,  while  on  her  voyage  to  Bristol  with  the  oil 
on  board,  was  lost  by  a  peril  insure  against,  but 
the  oil  was  brought  home  imdamaged  by  another 
vessel,  and  was  sold  by  B.  to  a  third  person  : — 
Held,  that  there  had  been  no  such  loss  of  the 
subject-matter  of  insurance  as  was  contemplated 
by  the  policy.    lb. 

Where  profits  were  insured  by  a  policy  on 
goods  "  beginning  the  adventure  upon  the  said 
goods  from  the  loading  thereof  on  lx>ard  the  said 
ship,"  and  the  ship  was  lost  before  she  reached 
the  port  at  which  the  cargo  was  ready  to  be 
shipped,  it  was  held  that  the  policy  never 
attached,  and  that  the  owner  could  not  recover 
under  it  for  the  delay  in  the  shipment  of  the 
cargo  and  consequent  loss  of  profits.  Halhead 
V.  Young,  6  E.  &  B.  312. 

Wagei.] — Where  a  mate  of  a  ship,  or  a 
sailor,  is  to  receive  something  at  the  end  of  the 
voyage  in  lieu  of  wages  (e.  g.  slaves),  he  cannot 
insure  it.     Webster  v.  De  Tastet,  7  T.  B.  157. 

A  seaman  cannot  insure  his  wages.  The  Lady 
Durham,  3  Hagg.  201. 

Sroker.] — A  broker  having  no  lien  for  advances 
or  otherwise,  has  no  insurable  interest.  Seagrare 
V.  Union  Marine  Insurance  Company,  1  L,  R.,. 
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C.  p.  305  ;  35  L.  J.,  C.  P.  172  ;  14  L.  T.  479  ;  14 
W.  R.  690. 


6.  Ship  and  Fubnitube. 

Own«n.] — ^When  a  ship  is  purchased  in  the 
name  of  two  persons,  A.  and  B.,  bat  the  purchase- 
money  is  by  arrangement  between  them  paid  by 
A.  only  ;  and  B.,  in  order  to  give  some  security 
to  A.  for  the  payment  of  his  share,  authorizes  A. 
to  insure  the  ship  in  his,  A/s  name  alone,  and  in 
case  of  the  loss  of  the  ship,  to  receive  the  whole 
insurance  money,  and  so  pay  himself  the  amount 
due  to  him  from  B. ;  A.  has  an  insurable  interest 
in  the  whole  ship,  and  may,  in  an  action  on  a 
valued  policy,  recover  in  his  own  name  the  full 
amount  insured.  A  statement  by  B.  to  a  third 
person  of  this  arrangement  with  A.,  being  a  de- 
claration against  his,  B.'s,  interest,  is  evidence 
against  the  insurers  to  shew  A.'s  insurable  in- 
t^est.  Provincial  Insurance  Company  of  Canada 
V.  Leduc,  6  L.  R.,  P.  C.  224  ;  43  L.  J.,  P.  C.  49  ; 
31  L.  T.  142  ;  22  W.  R.  929. 

A  person  who  makes  insurances  as  the  owner  of 
a  ship  must  stand  so  registered  at  the  custom- 
house at  the  time,  and  the  production  of  the  re- 
gister from  the  custom-house  is  conclusive  evi- 
dence of  ownership.  Manh  v.  HoMnson,  4 
£sp.  98. 

Where  it  is  stipulated  by  a  charterparty,  that, 
in  case  the  ship  is  lost  during  the  voyage,  the 
charterer  shall  pay  the  owner  a  sum  of  money, 
which  is  estimated  as  the  value  of  the  ship,  the 
owner  has  still  an  insurable  interest  in  the  ship 
during  the  voyage.  Jlobbg  v.  Sdnnaniy  3  Gamp.  93. 

A.  having  insured  his  ship,  afterwards  trans- 
ferred it,  but  without  the  policy,  to  B.  The  trans- 
fer on  the  register,  though  absolute  in  form,  was, 
in  fact,  by  way  of  mortgage.  The  ship  having 
foundered  : — Held,  that  A.  being  liable  for  the 
mortgage  debt,  had  a  sufficient  interest  in  the  ship 
to  entitle  him  to  recover  the  whole  loss.  Uutch- 
inson  v.  Wright,  25  Bcav.  444  ;  27  L.  J.,  Ch.  834  ; 
4  Jur.,  N.  S.  749.      " 

Held,  also,  that  the  policy  of  the  17  k  18  Vict. 
c.  104,  did  not  apply  to  such  a  case,    lb, 

A  shipowner  whose  ship  is  mortgaged  may,  if 
he  remains  in  possession,  insure  his  ship  to  the 
full  amount  of  her  value.  Provincial  Insurance 
Company  of  Canada  v.  Leduc,  supra. 

Tackle. ]-r-A  policy  upon  a  ship  employed  in 
the  Greenland  trade,  on  ^*ship  tackle,  apparel, 
and  furniture,'*  does  not,  by  the  usage  of  trade, 
cover  the  fishing-tac^e.  Iloskins  v.  Pickersgill, 
3  Bougl.  222. 

ProvUionf .]— ^Provisions  in  a  ship  for  the  use 
of  the  crew  are  protected  by  a  policy  on  the  ship 
and  furniture.  BrougK  v.  Whitmore,  4  T.  R. 
206. 

Wages.]  —  Seamen's  wages  and  provisions 
during  an  embai^o  are  not  covered  by  an  insur- 
ance on  the  body  of  the  ship.  Robertson  v.  Ewer, 
1  T.  R.  127  ;  8,  P.,  Eden  v.  PooU,  1  T.  R.  132,  n. 

6.  Bills  and  Advances  fob  Ship's  Use. 

Advaaees  Ity  Ckarterer.] — Advances  made  by 
the  charterer  to  the  master  at  the  port  of  load- 
ing, to  be  repaid  by  deductions  out  of  freight,  give 
the  charterer  an  insurable  interest  in  a  policy  on 
disbursements.  Currie  y, Bombay  yiativelnsurance 
VOL.  IV. 


Company,  3  L.  R.,  P.  C.  72  ;  39  L.  J.,  P.  C.  1  ' 
22  L.  T.  317  ;  18  W.  R.  296  ;  6  Moore,  P.  C.  C* 
N.  S.  302.     See  also  cases  ante,  col.  691. 

Money  Lent  to  Captain.] — A  policy  on  money 
lent  to  the  captain,  payable  out  of  the  freight,  is 
illegal,  and  the  premium  cannot  be  recovered 
from  the  underwriters.  Wilson  v.  Royal  JKp- 
change  Assurance  Company,  2  Camp.  626. 

Bllli  for  Szpenses.] — ^A  memorandum  for  a 
charter  stated  that  one-half  of  the  freight  was  to 
be  paid  in  cash  on  unloading  and  right  delivery 
of  the  cargo,  and  the  remainder  by  bill  on 
London,  at  four  months'  date,  thirty  running 
days  to  be  allowed  for  loading  and  discharging, 
and  ten  days'  demurrage  at  4Z.  per  day,  the  cap- 
tain to  be  supplied  with  cash  for  the  ship's  use. 
In  pursuance  of  this  last  stipulation  the  master 
drew  a  bill  of  exchange  on  the  freighters,  which 
was.  duly  accepted  and  paid  : — Held,  that  the 
freighters  had  no  insurable  interest  in  such  bill. 
Mansfield  v.  Maitland,  4  B.  &  A.  582. 

An  East  India  captain,  having  borrowed 
money  from  A.,  in  order  to  secure  him,  arranged 
with  B.  that  C.  should  draw  bills  on  D.  (A.'s 
agent  at  Calcutta)  in  favour  of  the  captain,  uay- 
able  thirty  days  after  the  arrival  of  the  ship; 
which  bill^  A.  was  to  indorse  to  B.,  who  was  to 
negotiate  them  in  Calcutta,  upon  the  captain's 
consigning  to  D.  goods  to  double  the  amount  of 
the  bills : — Held,  that  B.  had  no  insurable  in- 
terest in  these  bills ;  and  that,  even  if  he  had,  he 
was  not  entitled  to  recover  upon  a  policy  describ- 
ing them  as  bills  of  exchange.  Palmer  v.  Pratt, 
9  Moore,  358 ;  2  Bing.  185. 

The  master  of  a  ship  drew  a  bill  on  his  owners 
for  supplies  for  the  ship,  and  wrote  on  the  bill, 
"  If  this  be  not  honoured,  the  holder  will  insure 
the  amount,  and  place  the  premium  to  the 
drawer's  account."  The  bill  being  dishonoured, 
the  holder  insured  the  ship  for  three  months, 
and  declared  interest  in  the  bill,  which  was  to  be 
sufficient  proof  of  interest:  the  ship  was  lost 
after  the  tnree  months : — Held,  that  the  holder 
of  the  bill  was  authorized  to  insure  for  his  own 
benefit,  and  was  warranted  in  insuring  for  three 
months,  and  that  he  might  recover  the  premium 
against  the  drawer,  lusher  v.  Scott,  1  Marsh. 
656  ;  6  Taunt.  234. 

.Invalid  Hypotheoation.] — A  ship  having 

put  into  a  foreign  port  in  a  damaged  state,  the 
master  borrowed  money  of  a  merchant  there,  for 
necessary  repairs  and  disbursements;  to  secure 
which  he  drew  bills  upon  his  owner,  and  also 
executed  an  instrument  which  purported  to  be 
an  hypothecation  of  the  ship,  cargo,  and  freight. 
By  this  instrument  the  merchant  who  advanced 
the  money  forbore  all  interest  beyond  the 
amount  necessary  to  insure  the  ship  to  cover  the 
advances,  and  the  master  took  upon  himself  and 
his  owner  the  risk  of  the  voyage,  making  the 
money  payable  at  all  events,  and  subjecting  the 
ship  to  seizure  and  sale  by  virtue  of  process,. 
**  out  of  the  High  Court  of  Admiralty  of  England^ 
or  any  Court  of  Vice- Admiralty  possessing  juris- 
diction at  the  port  at  which  the  ship  might  at 
any  time  happen  to  be  lying,  or  to  be  according 
to  the  maritime  law  and  custom  of  England,"  in 
the  event  of  the  bills  being  refused  acceptance 
or  dishonoured: — Held,  that  this  not  being  such 
an  hypothecation  as  could  be  enforced  in  the 
Court  of  Admiralty,  the  payment  of  the  money 
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borrowed  not  being  made  to  depend  upon  the 
arrival  of  the  vessel,  the  merchant  had  no  insur- 
able interest  in  the  ship.  Stainbank  v.  Shepard, 
13  C.  B.  418  ;  1  C.  L.  R.  609— Ex.  Ch, 

Ezpensefl  of  Cargo.] — A  shipowner  who  has 
paid  money  in  older  to  release  the  ship  and 
cargo  from  a  claim  for  salvage,  has  a  lien  on  the 
cargo  for  the  proportion  of  those  expenses  pay- 
able to  him  by  the  owners  of  the  goods,  and  an 
insurable  interest  in  the  cargo  in  respect  of  such 
lien.  JBriggs  v.  Merchant  Traders^  Ship  Loan 
andAsmrance  AMociation,  13  Q.  B.  167  ;  18  L.  J., 
Q.  B.  178  ;  13  Jur.  787. 

The  plaintiff  agreed  with  one  W.  for  a  sum 
of  *  10,(K)0Z.  to  transport  the  obelisk  known 
as  "  Cleopatra*s  Needle "  from  Alexandria  to 
London,  and  there  to  erect  it  upon  some  public 
site  to  be  afterwards  selected.  To  cover  the 
expenses  (about  4,000/.)  plaintiff  caused  two 
policies  to  be  effected  with  the  respective  defen- 
dants "upon  the  goods  and  merchandizes  in 
the  good  ship  or  vessel  called  The  Cleopatra 
iron  vessel  containing  the  obelisk  ....  valued 

at  4,000Z against  the  risk  of  total  loss 

only ; "  the  risks  insured  against  being  the  ordi- 
nary sea  risks,  and  the  suing  and  labouring 
clause  being  in  the  ordinary  form.  In  the 
course  of  the  voyage  The  Cleopatra  got  adrift  in 
a  storm  in  the  Bay  of  Biscay ;  and  was  ulti- 
mately picked  up  by  another  steamer  and  carried 
into  Ferrol,  where  the  salvors  detained  her  under 
a  claim  for  salvage.  The  Admiralty  Division 
awarded  them  2,000Z.  salvage  and  costs.  In 
actions  upon  the  policies : — Held,  1.  That  the 
plaintiff,  being  the  owner  of  The  Cleopatra,  and 
having  possession  of  the  obelisk,  and  (possibly) 
a  lien  upon  it  for  his  expenditure,  had  a  sufficient 
insurable  interest,  at  least  to  the  extent  of  his 
outlay  :  2.  That  the  true  effect  of  both  policies 
was,  an  insurance,  not  on  "  cargo"  or  "freight " 
only,  but  on  the  vessel  and  her  cargo  :  3.  That, 
under  the  suing  and  labouring  clause,  the  as- 
sured was  entitled  to  recover  the  2,00OZ.  awarded 
to  the  salvors,  but  not  the  costs  of  the  proceed- 
ings in  the  Admiralty  Court,  nor  the  expenses 
incurred  by  him  in  refitting  The  Cleopatra  at 
Ferrol  and  towing  her  to  London.  Dixon  v. 
WhUwoHh,  4  C.  P.  D.  371  ;  48  L.  J.,  C.  P.  538  ; 
40  L.  T.  718  ;  28  W.  B.  184. 

7.  Bottomry  and  Respondektia. 

Total  Loss.] — An  assured  on  bottomry  cannot 
recover  against  the  underwriter,  unless  there  has 
been  an  actual  total  loss  of  the  ship ;  for  if  the 
ship  exists  in  specie  in  the  hands  of  the  owners, 
though  under  circumstances  that  would  entitle 
the  assured  on  the  ship  to  abandon,  it  will  pre- 
vent its  being  an  utter  loss  within  the  meaning 
of  the  bottomry  bond.  Thmii^on  v.  Royal  Ex- 
change Assurance  Company,  1  M.  &  S.  30. 

A  lender  on  bottomry  cannot  recovex  if  a  loss 
happens  by  capture,  if  it  is  such  as  to  occasion  a 
total  loss  ;  but  if  the  ship  is  taken  and  detained 
for  a  short  time,  and  yet  arrives  at  the  port  of 
destination  within  the  time  limited  (if  time  is 
mentioned  in  the  condition),  the  bond  is  not  for- 
feited, and  the  obligee  may  recover.  Joyce  v. 
miliamson,  3  Dougl.  164. 

There  is  no  average  or  salvage  on  a  bottomry 
bond.    lb. 

Constructive.]— The  conditions  of  a  bottomry 


bond  provided  for  its  defeasance  on  payment  of 
the  amount  of  the  bond,  "  or,  in  case  of  the  loss 
of  the  ship  or  vessel,  such  an  average  as  by  cus- 
tom shall  have  become  due  on  the  salvage,  or  if 
on  the  voyage  the  ship  or  vessel  should  be  utterly 
lost,  cast  away,  or  destroyed."  The  ship  having 
become  a  constructive  total  loss,  the  bondholder, 
by  a  decree  in  the  Admiralty  Court,  obtained 
payment  to  him  of  the  proceeds  of  the  ship, 
which  had  been  paid  into  court,  and  whidi  were 
insufficient ;  the  court  holding  that  a  bottomry 
bond  was  only  discharged  by  payment  or  by  an 
absolute  total  loss,  and  that  the  condition  pro- 
viding for  defeasance  on  payment  of  such  average 
as  by  custom  should  have  become  due,  did  not 
refer  to  the  case  of  a  constructive  total  loss.  In 
an  action  by  the  bondholder  on  a  policy  of  insur- 
ance upon  the  bond  : — Held,  that  the  doctrine  of 
constructive  total  loss  was  not  applicable  to  a 
policy  of  insurance  on  bottomry,  and  that  the 
condition  of  defeasance  did  not  apply^  to  the 
case  of  a  constructive  total  loss.  JSroowJield  y. 
Southern  Insurance  Company,  5  L.  R.,  Ex.  192  ; 
39  L.  J.,  Ex.  186 ;  22  L.  T.  371 ;  18  W.  R.  810. 

Foreign  Law,  how  tax  Applicable  to  EAgUsh 
Policy.] — A  policy  of  marine  insurance  was 
effected,  with  English  underwriters  by  an  Engli^ 
merchant  upon  goods  shipped  in  a  French  ship, 
and  it  was  thereby  provided  that  general  aver- 
age was  to  be  payable  as  per  judicial  foreign 
statement.  The  ship  was  damaged  by  a  collision 
and  put  into  port  for  repairs,  the  cargo,  how- 
ever, being  uninjured.  The  master,  not  having 
funds  to  do  the  necessary  repairs,  gave  a  bot- 
tomry bond  on  ship,  freight,  and  cargo.  The 
ship  and  freight  proving  insufficient  to  satisfy 
the  bond,  the  assured  had  to  pay  the  deficiency 
in  order  to  obtain  possession  of  his  goods  :-^ 
Held,  that  the  policy  was  not  to  be  construed 
accoiding  to  French  law,  except  so  far  as  the 
parties  had  expressly  stipulated  that  it  i^ould 
be,  and  that  there  being  no.  loss  by  perils  of  the 
sea  according  to  English  law,  the  assured  could 
not  recover  from  the  underwriters  the  amount 
which  he  had  paid  as  above  mentioned.  Greer 
V.  PooU,  5  Q.  B.  D.  272 ;  49  L.  J.,  Q.  B.  463  ; 
42  L.  T.  687  ;  28  W.  B.  582. 

Freight  Earned  and  BeeoiYOd.] — A  ship  with 
a  cargo  on  board,  left  Pernambuco  on  a  voyage 
to  Liverpool  on  the  29th  June,  1839  ;  in  pro- 
ceeding out  of  the  harbour  at  Pernambuco  she 
struck  on  a  rock,  and  was  obliged  to  put  back 
to  be  repaired.  The  master,  after  several  sur- 
veys, and  with  the  concurrence  of  the  persons 
to  whom  he  had  been  addressed  by  the  owner  to 
procure  a  cargo,  proceeded  to  repair  the  ship,  the 
repairs  continuing  from  the  29th  of  June,  1839, 
till  the  4th  of  January  following.  The  expenses 
of  the  repairs  amounted  to  7,132Z.  3«.  8<f.,  a  sum 
much  exceeding  the  value  of  the  ship  and 
freight,  and  which  sum  the  master,  not  being 
able  to  procure  it  in  any  other  manner,  was 
compelled  to  borrow  on  bottomry,  and  accord- 
ingly executed  a  bottomry  bond,  charging  the 
ship,  freight  and  cargo.  The  cargo,  which  had 
been  necessarily  taken  out  during  the  repairs, 
was  ree^ipped,  and  the  ship  sail^  on  the  6th 
January,  1840,  and  arrived  with  the  caigo  at 
Liverpool ;  the  obligees  of  the  bottomry  bond 
received  the  freight  under  a  decree  of  the  Court 
of  Admiralty  : — Held,  in  an  action  against  the 
underwriters  on  freight  claiming   for  a  total 
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loss,  that  the  plaintifE  was  not  entitled  to  re- 
ooTer,  in  resi^ect  either  of  a  total  or  of  a  partial 
loss  of  freight,  the  freight  having  actually  been 
earned,  and  its  receipt  by  the  obligees  of  the 
bottomry  bond  being  in  law  a  receipt  by  the 
plaintiff.  JSenson  v.  Chapman,  8  C.  B.  950 ;  2 
H.  L.  Cas.  696  ;  13  Jur.  969. 

Validity  of  Bond.] — In  a  respondentia  bond, 
the  condition,  after  reciting  that  the  money  was 
lent  npon  the  goods  laden  and  to  be  laden  on 
board  a  certain  ship  on  her  voyage  out  and 
home,  was,  that  if  the  ship  should  proceed  on  her 
'voyage  and  return  within  thirty-six  months 
(the  dangers  of  the  sea  excepted),  and  if  the 
borrower  within  thirty  days  after  her  arriv«al 
should  pay  to  the  lender  the  sum  agreed  on,  or 
if  in  me  voyage  and  within  the  thirty-six 
months  the  ship  should  be  lost  by  fire,  enemies, 
or  other  casualties,  the  borrower  should  within 
eix  months  after  such  loss  pay  to  the  lender  a 
proportionable  average  on  all  the  goods  carried 
out  and  acquired  during  the  voyage  which 
fihould  be  saved,  then  the  obligation  to  be 
void : — Held,  that  this  was  no  more  than  a 
personal  obligation  from  the  borrower  to  the 
lender,  and  did  not  give  the  latter  any  specific 
pledge  or  Uen  on  the  home  cargo  or  the  proceeds 
thereol  Bush  v.  Fearon,  4  East,  319 ;  1 
Smith,  103.  And  see  Sumner  v.  Grceih,  1  H.  Bl. 
301. 

An  instrument  executed  in  a  foreign  port  by 
the  master  of  a  ship,  reciting  that  his  vessel, 
bound  to  London,  had  received  considerable 
damage,  and  that  he  had  borrowed  1,077/.  to 
defray  the  expenses  of  repairing  her,  proceeded 
as  follows :  **  I  bind  myself,  my  ship,  her 
apparel,  tackle,  &c.,  as  well  as  her  freight  and 
cargo,  to  pay  the  above  sum,  with  12/.  per  cent, 
bottomry  premium ;  and  I  further  bind  myself, 
ship,  her  freight  and  cargo,  to  the  payment  of 
that  snm  with  all  charges  thereon,  in  eight  days 
after  my  arrival  at  the  port  of  London ;  and  I 
do  hereby  make  liable  the  vessel,  her  freight  and 
cargo,  whether  she  do  or  do  not  arrive  at  the 
port  of  London,  in  preference  to  all  other  debts 
or  claims,  declaring  that  this  pledge  or  bottomry 
jbas  now,  and  must  have,  preference  to  aU  other 
claims  and  charges,  until  such  principal,  with 
12/.  per  cent,  bottomry  premium,  and  all  charges, 
Are  duly  paid : " — Held,  that  this  was  an  instru- 
ment of  bottomry,  for  an  intention  sufficiently 
Appeared  from  the  whole  of  it  that  the  lender 
should  take  upon  himself  the  peril  of  the  whole 
voyage  ;  that  the  words,  "  my  arrival,"  must  be 
understood  to  mean  *'  my  ship's  arrival ; "  and 
that  the  words,  **  I  make  liable  the  vessel,  her 
freight  and  cargo,  whether  she  do  or  do  not 
arrive  at  London,"  were  intended  only  to  give 
the  lenders  a  claim  on  the  ship,  in  preference  to 
other  claims,  in  case  of  the  ships  arrival  at 
some  other  than  the  destined  port,  and  not  to 
provide  for  the  event  of  the  loss  of  the  ship. 
JSimmonds  v.  Hodgson  (in  error),  3  B.  &  Ad.  50  ; 
S,  C,  oveiTuled,  3  M.  &  P.  385  ;  6  Bing.  114. 

The  master  of  a  ship  borrowed  money  of  the 
plaintiffs  for  repairs,  and  gave  them,  by  way  of 
security,  bills  drawn  by  him  upon  the  owner  of 
the  ship  and  upon  the  consignee  of  the  cargo, 
and  also  an  instrument  of  hypothecation,  by 
which  he  took  upon  himself  and  his  owner  the 
risk  of  the  voyage,  made  the  money  repayable 
at  all  events,  and  the  ship  subject  to  seizure, 
and  to  process  of  the  Admiralty  Courts  at  any 


place,  should  the  bills  be  not  accepted  or  paid, 
the  plaintiffs  forbearing  all  interest  beyond  the 
amount  necessary  to  insure  the  ship  to  cover 
their  advances : — Held,  that  a  Court  of  Admiralty 
would  not  enforce  this  instrument ;  and,  therc- 
fore,  that  the  plaintiffs  took  no  interest  in  the 
ship.  Stainhank  v.  Fc7ining,  11  C.  B.  51  ;  20 
L.  J.,  C.  P.  226  ;  15  Jur.  1082. 

Extent  of  Interest.] — An  insurance  on  goods 
does  not  extend  to  a  respondentia  interest.  Glover 
V.  Blacky  1  W.  Bl.  306,  399,  405,  422. 

An  action  cannot  be  maintained  on  a  policy 
where  the  plaintiff's  interest  is  founded  on  a 
bottomry  bond  made  jointly  to  the  plaintiff  and 
another,  although  they  are  general  partners  in 
trade.  Ercrth  v.  BlackbonrnCy  6  M.  A:  S.  152  ; 
2  Stark.  66. 

Damages.] — Where  repairs  arc  ordered  by  the 
underwriters,  for  the  payment  of  which  a 
bottomry  bond  is  given,  and  they  refuse  to  pay 
it  on  the  arrival  of  the  ship,  in  consequence  of 
which  the  ship  is  sold,  they  are  liable  for  all  the 
damage  which  accrues  to  the  owner  in  conse- 
quence of  that  refusal.  Ba  Costa  v.  Xewnliam, 
2  T.  R.  407. 

East  India  Trade.]— The  7  Geo.  1,  c.  21,  s.  2, 
prohibiting  loans  of  bottomry  by  British  subjects, 
upon  foreign  ships  engaged  in  the  East  India 
trade,  is  repealed.  The  Iiidia^  1  B.  &  L.  221  ; 
33  L.  J.,  Adm.  193  ;  12  L.  T.  316. 


8.  COMMIBSIOK. 

Nature  of.]— -A.,  residing  in  Dublin,  having 
agreed  with  B.  and  C.  at  Jamaica  to  send  out 
two  ships  annually,  for  which  they  were  to 
provide  cargoes,  to.  be  consigned  to  him,  char- 
tered a  ship  which  was  to  proceed  from  Bristol 
to  St.  Thomas's,  where  she  was  to  deliver  an 
outward  cargo  (the  property  of  another  person), 
and  thence  to  Jamaica,  where  she  was  to  take  in 
a  cargo  from  B.  and  0.  for  Dublin,  and,  by  the 
terms  of  the  charterparty,  A.,  in  consideration 
of  guaranteeing  the  homeward  cargo,  was  to 
receive  a  commission  of  2^  per  cent,  upon  the 
homeward  freight.  The  ship  was  captured  on 
her  passage  from  St.  Thomas's  to  Jamaica  : — 
Held,  that  A.  had  not  then  an  insurable  interest 
either  in  the  commission  on  the  fi'eight  or  in 
the  commission  on  the  sale  of  the  homeward 
cargo.    Knox  v.  Wood,  1  Camp.  543. 

Legality.] — An  insurance  on  the  ^^  commission, 
privileges,"  &c.,  of  the  captain  of  a  ship  in  the 
African  trade,  is  legal.  King  v.  Glover,  2  N.  B, 
206. 

9.  Expected  Losses. 

On  Collisions.] — Quiere,  whether  an  insurance 
against  damages,  that  a  shipowner  may  be  liable 
to  pay  in  consequence  of  his  ship  running  down 
another,  is  not  illegal.  Belaiiog  v.  Stoddart,  5 
Taunt.  635.  Sec  Taylor  v.  Beicar,  5  B.  &  S.  58  ; 
33  L.  J.,  Q.  B.  141. 

On  Exchange.] — An  underwriter  docs  not  in- 
sure against  any  loss  that  may  arise  from  the 
difference  of  exchange.  Thelluson  v.  Bewick,  1 
Esp.  77, 
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10.  WAaEBiNo  Policies. 


} 


steamers,"  and 


General  Bule.] — A  policy  containing  any  of 
the  words  forbidden  by  19  Geo.  2  c.  37,  s.  1,  is 
illegal,  if  the  insurance  relates  simply  to  *^  ship 

does  not  exclude  British  vessels.  Allltin*  v.  J?/j!w», 
2  C.  P.  D.  375 ;  46  L.  J.,  C.  P.  824  ;  36  L.  T. 
851. 

A  policy  was  effected  upon  commission  and 

profit  upon  "  ship  \  ^^    \  ships,  steamer  \  *^    \ 

steamers ;"  and  the  following  clause  was  in- 
serted :  "  Warranted  free  from  all  average  and 
without  benefit  of  salvage,  but  to  pay  loss  on 
such  part  as  shall  not  arrive."  The  goods  to 
which  the  commission  and  profit  insured  related 
were  shipped  on  board  a  British  vessel,  which 
was  lost  by  the  penis  of  the  sea.  The  assured 
having  sued  to  recover  the  amount  of  the  under- 
writer's subscription,  or,  if  the  policy  were  void, 
the  premium  paid  by  the  assured  : — Held,  that 
the  policy  was  rendered  illegal  by  19  Geo.  2. 
c.  37,  s.  1,  for  the  insurance  was  "  without  benefit 
of  salvage,"  and  the  terms  of  the  policy  did  not 
exclude  British  ships.    Ih. 

Held,  also,  that  the  illegality  was  so  far  the 
fault  of  the  assured  that  he  could  not  recover 
back  the  premium.    Ih. 

The  insured  is  entitled  to  recover  as  for  a  total 
loss,  upon  a  mixed  policy  of  insurance  of  a 
peculiar  sort,  though  a  valued  policy,  if  a  fair 
one,  and  within  the  exception  of  19  Geo.  2,  c.  37, 
8.  2.    Ba  Costa  v.  Firthj  4  Burr.  1966. 

On  Profits.]-— A  policy  on  profits  made  "free 
from  average,  but  without  benefit  of  salvage  to 
the  assurer,"  is  void  under  19  Geo.  2,  c.  37,  s.  1. 
De  Mattoi  v.  North,  3  L.  R,  Ex.  186  ;  37  L.  J., 
Ex.  116  ;  18  L.  T.  797 ;  S.  P.,  Mirrtimer  v. 
Broadwoodj  20  L.  T.  398  ;  17  W.  R.  653. 

An  insurance  on  profits  on  goods  laden  on 
boaTd  a  ship  is  an  insurance  on  goods  within 
19  Geo.  2,  c.  37,  s.  1.  Smith  v.  Reynolds,  1 
H.  &  N.  221  ;  25  L.  J.,  Ex.  337. 

Therefore  a  policy  declared  to  be  "  on  profit 
on  cotton,  say  160  bales,  said  profits  valued  at 
350^,  and  in  case  of  loss  or  accident,  the  policy 
to  be  considered  a  sufficient  proof  of  interest,  and 
the  policy  warranted  fi^ee  from  average,  and 
without  benefit  of  salvage,  that  is,  should  the 
vessel  from  any  cause  whatever  be  unable  to 
bring  on  her  cargo,  then  a  totAl  loss,  is  to  be 
paid,"  is  a  policy  on  goods  within  19  Geo.  2, 
c.  37,  s.  1,  and  is  therefore  void  as  containing 
terms  prohibited  by  that  statute.    Jh. 

Vo  Property.] — ^An  agreement  to  pay  20Z.  to 
the  defendant  at  the  next  port  a  ship  should 
reach,  provided  that,  if  she  did  not  save  her 
passage  to  China,  he  would  pay  to  the  plaintiff 
IjOOOi.  at  the  end  of  one  month  after  she  arrived 
in  the  River  Thames,  without  reference  to  any 
property,  though  one  of  the  parties  had  some 
goods  on  board  liable  to  suffer  by  the  loss  of  the 
season,  is  a  wagering  policy.  Kent  v.  Bird, 
Cowp.  583. 

An  insurance  *'on  the  ship,  at  and  from 
Bristol  to  St.  Thomas  and  Jamaica,  and  thence 
back  to  Dublin,  on  commission  valued  at  1,000/.," 
which  appeared  to  bear  insurance  upon  the 
commissions  expected  to  arise  upon  the  sale  and 
diiiposition  by  the  plaintiff  in  Dublin,  of  produce 


expected  to  be  shipped  on  board  the  ship  at 
Jamaica,  is  a  wagering  policy.  Knox  v.  Wood, 
1  Camp.  543. 

Proof  of  Interest.] — ^A  memorandum  as  fol- 
lows :  "  In  consideration  of  forty  guineas  for 


lOOZ.  received  of 


we,  who  have  hereunto 


subscribed  our  names,  do  for  ourselves,  assume, 
engage,  and  promise,  that  we  respectively  will 

pay  unto  the the  sum  and  sums  of  money 

which  we  have  hereunto  respectively  subscribed, 
in  case  the  Imperial  Brazilian  mining  shares  be 
done  at  or  above  lOOZ.  per  share,  on  or  before 
the  31st  Dec.  1829  :"  is  a  policy  of  insurance 
within  14  Geo.  3,  c.  48,  and  void,  the  assured  not 
being  interested  in  the  subject-matter  insured, 
or  his  name  mentioned  in  the  body  of  the  in- 
strument. Paterson  v.  Powell,  2  M.  &  Scott, 
399  ;  9  Bing.  320. 

If  a  policy  dispenses  with  all  proof  of  interest, 
it  is  a  wagering  policy  within  19  Geo.  2,  c.  37, 
and  void  ;  but  if  the  insurer  must  prove  his 
interest,  and  the  policy  only  saves  him  the 
trouble  of  shewing  its  amount,  it  is  a  valued 
policy  and  good.  Murphy  v.  Bell,  4  Bing.  567  ; 
1  M.  &  P.  493. 

Where  a  policy  stipulated  "  that  the  goods  in- 
sured were  and  should  be  valued  at  five  tierces 
of  coffee,  valued  at  27Z.  per  tieree,  say  135/., 
that  policy  to  be  deemed  sufficient  proof  of 
interest :" — Held,  that  it  was  void  under  the 
statute.    lb. 

Abandonment] — A  wagering  policy  cannot  be 
abandoned  by  the  assured  at  any  time.  Knlen 
Kem2)  v.  Vigne,  1  T.  R.  304. 

11.  Valued  Pougies. 

Validity.] — A  valued  policy  of  insurance  is 
not  to  be  considered  as  a  wagering  policy.  Lcvjis 
V.  Rvcher,  2  Burr.  1167. 

A  wagering  policy,  and  a  policy  on  interest, 
are  contracts  distinct  in  their  nature  and  inci- 
dents.    Cousins  V.  Nantes,  3  Taunt.  513. 

It  must  appear  on  the  face  of  the  policy  of 
which  species  the  contract  is.    lb. 

If  the  policy  is  in  the  common  form,  it  is  a 
policy  on  interest,     lb. 

If  goods  are  fraudulently  overvalued  in  a 
policy  with  intent  to  cheat  tne  underwriters,  the 
contract  is  entirely  vitiated,  and  the  assured 
cannot  recover  even  for  the  value  actually  on 
board.  Ifaigh  v.  Be  la  Cour,  3  Camp.  319. 
And  see  Amery  v.  RogerSy  1  Esp.  207. 

Value  Conclnsiye.^ — ^In  a  valued  policy  the 
agreed  total  value  is  conclusive.  Irving  w 
Manning,  1  H.  L.  Cas.  287. 

On  a  valued  policy,  the  insured  cannot  recover 
more  than  the  actual  loss  which  happened,  at 
the  time  when  he  chose  to  abandon.  Hamilton 
V.  Me^ides,  2  Burr.  1198  ;  1  W.  Bl.  276,  279. 

The  value  of  the  ship  insured  stated  in  the 
valued  policy  is  in  the  absence  of  fraud  conclu- 
sive between  the  parties,  however  largely  in 
excess  of  the  true  value.  Barker  v.  Janson,  3 
L.  R.,  C.  P.  303  ;  37  L.  J.,  C.  P.  105  ;  17  L.  T. 
473  ;  16  W.  R.  399. 

A  policy  was  effected  for  6,000/.  on  a  ship 
valued  at  6,000/.  She  was  run  down  and  sunk 
by  another  ship,  and  the  underwriters  paid  the 
owners  the  6,000/.  as  for  a  total  loss.  After- 
wards the  sum  of  5,000/.  was  recovered  in  the 
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Court  of  Admiralty  in  respect  of  her  against  the 
owners  of  the  other  ship.  Her  real  value  was 
9,000/. ;  and  there  was  no  other  insurance  upon 
her : — Held,  that  as  between  the  underwriters 
and  the  assured,  her  value  must  be  taken  to  be 
6,000/.  for  all  purposes.  Xorth  of  Ejigland  Iron 
Steamship  Insurance  Association  v.  Armstrong, 
5  L.  B.,  Q.  B.  244  ;  39  L.  J.,  Q.  B.  81 ;  21  L.  T. 
822  ;  18  W.  R.  620. 

A  party  insured  by  one  policy  for  1,700/.  on 
the  snip  S..  valued  at  3,000/.,  and  by  another  for 
2,000/.  on  the  same  ship,  valued  again  at  3,000/., 
cannot  receive  more  than  3,000/.  on  the  two 
policies.  Irrimg  v.  Richardson,  1  M.  &  Rob. 
153  ;  2  B.  &  Ad.  193. 

The  amount  of  the  valuation  can  only  be  dis- 
puted on  the  ground  of  fraud.  Williams  v.  North 
China  Insurance  Company,  1  C.  P.  D.  757 ;  35  L.  T. 
884 — C.  A,    8,  P.,  Ltdgett  v.  Secretan,  infra^ 

What  Included.] — Under  a  valued  policy  it 
may  be  shewn  what  it  was  that  was  intended  to 
be  valued,  with  a  view  to  disputing  interest  in 
the  whole  subject  of  valuation.  Williams  v. 
North  China  Insurance  Campanp,  supra. 

The  assured  upon  a  valued  policy  on  freight  is 
entitled  to  recover  the  whole  amount,  though 
part  of  the  goods  only  was  on  board  at  the  time 
the  ship  was  lost ;  the  rest  being  ready  to  be 
shipped.    M&ntgomery  v.  Epgington,  3  T.  R.  362. 

By  a  time  policy  the  ship,  valued  at  2,000/., 
and^  goods,  valued  at  8,000/.,  were  insured  in  a 
barter  voyage  to  the  coast  of  Africa,  and  it  was 
stipulated  that  the  outward  cargo  should  be  con- 
sidered homeward  interest  ti¥enty-four  hours 
after  arrival  at  first  port  or  place  of  trade,  with 
liberty  to  extend  the  valuation  of  the  homeward 
cargo.*  The  vessel,  with  the  outward  cargo  on 
board,  arrived  at  Einsembo,  the  first  place  of 
trade  on  the  coast  of  Africa,  and  there  landed  a 
portion  of  her  cargo  ;  and  after  remaining  at 
Einsembo  more  than  twenty-four  hours,  she  sailed 
thence  with  the  remainder,  without  having  re- 
ceived any  other  goods  there,  and  was  totally 
lost : — Held,  that  the  assured  was  only  entitled 
to  recover  upon  this  policy  the  value  of  that 
portion  of  the  cargo  which  was  actually  on  board 
at  the  time  of  the  loss.  Tohin  v.  Harford,  17 
C.  B.,  N.  S.  528  ;  34  L.  J.,  C.  P.  37  ;  10  Jur., 
N.  S.  869  ;  10  L.  T.  817  ;  12  W.  R.  1062— Ex.  Ch. 

In  an  action  against  an  underwriter  upon  a 
valued  policy,  evidence  of  the  value  of  the  goods 
on  board  having  been  gone  into  at  the  trial,  and 

Earts  of  the  cargo  not  covered  by  the  policy 
aving  been  included  in  the  calculation,  the 
court  sent  the  case  back  for  a  new  trial.  Rich' 
man  v.  Carstairs,  2  N.  &  M.  562. 

What  are.] — ^A  policy  on  "goods  valued  at 
1,400/."  is  a  valued  policy,  without  stating  the 
particulars  of  goods  valued.  Franco  v.  Natnsch, 
1  Tyr.  &  G.  401. 

A  policy  was  effected  upon  freight,  to  "be 
valued  at  as  under."  The  policy  was  in  the 
usual  form,  containing  the  common  memo- 
randum, which  was  immediately  followed  by  the 
words,  "  on  freight,  warranted  free  of  capture, 
seizure,  piracy,  detention,  or  the  consequences 
of  any  attempt  thereat."  In  the  margin,  nearly 
opposite  but  a  little  above  these  words,  the  sum 
of  1,300/.  was  written  in  figures: — Held,  that 
this  was  not  a  valued  policy.  WUson  v.  Nelson, 
6  B.  &  8.  354  ;  33  L.  J.,  Q.  B.  220  ;  10  Jur.,  N.  S. 
1044  ;  10  L.  T.  623  ;  12  W.  R.  795. 


Declaration  of  Interest.] — ^Whcrc  there 

is  a  policy  on  goods  as  may  be  thereafter  de- 
clared and  valued,  the  declaration  of  interest,  to 
be  available,  must  be  communicated  to  the 
underwriters,  or  some  one  on  their  behalf,  before 
intelligence  is  received  of  the  loss  ;  but  the  de- 
claration of  interest  is  not  a  condition  precedent, 
and,  if  none  is  made,  the  policy  is  then  open  in- 
stead of  being  valued,  and,  upon  proof  of  interest 
at  the  trial,  the  assured  will  be  entitled  to  recover. 
Harman  v.  Kingston,  3  Camp.  150. 

Capture.] — Goods  protected  by  a  valued  policy, 
being  captured,  were  condemned  as  lawful  prize, 
the  captors  paying  the  freight : — Held,  that  the 
assured  might  nevertheless  recover  as  for  a  total 
loss.    Marshall  v.  Parker,  2  Camp.  69. 

Itepairs.] — The  owner  of  a  vessel  effected  two 
policies  of  insurance  upon  her,  one  lor  the  out- 
ward voyage,  in  which  the  risk  was  "  at  and 
from  London  to  Calcutta,  and  for  thirty  days  after 
arrival,"  and  the  other  for  the  homeward  voyage, 
in  which  the  risk  was  "  at  and  from  Calcutta  to 
London."  In  each  policy  the  vessel  was  valued 
at  a  specific  sum.  The  vessel  arrived  at  Calcutta 
damaged  from  an  injury  received  during  the  out- 
ward voyage  by  striking  on  a  reef,  and  after  the 
expiration  of  the  outward  policy,  and  when  the 
risk  under  the  homeward  policy  had  attached, 
she  was  totally  destroyed  by  fire.  At  that  time 
her  repairs  rendered  necessary  by  the  damage 
sustained  on  her  outward  voyage  had  been 
begun,  but  were  not  finished.  The  underwriter 
admitted  a  liability  to  a  partial  loss  under  the 
outward  policy,  and  a  total  loss  under  the  home- 
ward policy : — Held,  that  such  losses  were  to  be 
assessed  under  each  policy  as  if  the  other  policy 
had  never  been  made,  and  that  the  loss  under 
the  outward  policy  was  to  be  assessed  on  the 
principle  of  the  assured  being  entitled  to  be  paid 
the  diminution  in  value  of  the  vessel  at  the  end 
of  her  voyage  from  the  damage  which  she  had 
received  by  striking  on  the  reef,  although  all  the 
expense  of  repairing  such  damage  had  not  been 
actually  incurred ;  and  that  in  assessing  the 
total  loss  under  the  homeward  policy  the  under- 
writer was  not  entitled  to  any  deduction  from 
the  valuation  of  the  vessel  in  the  policy  in 
respect  of  the  expense  of  such  repairs  which  had 
not  been  incurred,  as  the  valuation  of  a  vessel  in* 
a  valued  policy  is,  in  the  absence  of  fraud  or 
wagering,  the  conventional  sum  to  be  paid  if  the 
vessel  is  lost,  whatever  may  then  be  her  actual 
value.  Lidgett  v.  Secretan,  6  L.  B.,  C.  P.  616  ; 
40  L.  J.,  C.  P.  257  ;  24  L.  T.  942  ;  19  W.  R.  1088. 

Bights  of  Underwriters  to  Damages  from 
Vessel  causing  Loss.] — ^When  a  vessel  insured 
by  a  valued  policy  is  destroyed  by  collision,  the 
underwriters,  after  paying  the  amount  insured, 
are  entitled  to  the  damages  recovered  -from  the 
colliding  vessel,  .although  the  amount  insured  by 
the  policy  is  less  than  the  actual  value  of  the 
vessel  insured.  North  of  England  Iron  Steam- 
ship Insurance  Association  v.  Armstrong,  5 
L.  R.,  Q.  B.  244 ;  89  L.  J.,  Q.  B.  81  ;  21  L.  T, 
822  ;  18  W.  R.  520.  See  Simpson  v.  Thomson,  3 
App.  Cas.  279 ;  38  L.  T.  1. 

Bight    to   Comp6n8atio&  paid   by  SoTcrcign 

State.] — The  respondents  effected  with  under- 
writers valued  policies  of  insurance  (including 
war  risks)  on  a  cargo,  which  was  afterwards 
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destroyed  by  the  Alabama,  a  Confederate  cmiser, 
and  the  underwriters  paid  to  the  respondents  as 
on  an  actual  total  loss  the  valued  amounts,  which 
were  les^than  the  real  yalue.  The  United 
States,  out  of  a  compensation  fund  created  after 
the  loss  and  distributed  under  an  act  of  Con- 
gress passed  subsequently  to  the  loss,  paid  to  the 
respondents  the  difference  between  their  real  total 
loss  and  the  sum  received  from  the  underwriters. 
Under  the  act  of  Congress  no  claim  was  allowed 
for  any  loss  for  which  the  party  injured  should 
have  received  compensation  from  any  insurer, 
but  if  such  compensation  should  not  have  been 
equal  to  the  loss  actually  suffered,  allowance 
might  be  made  for  the  difference ;  and  no  claim 
was  allowed  by  or  on  behalf  of  any  insurer 
either  in  his  own  right  or  in  that  of  the  party 
insured  : — Held,  that  the  underwriters  were  not 
entitled  to  recover  the  compensation  from  the 
respondents.  Bumand  v.  Rodocanachij  7  App. 
Cas.  333  ;  51  L.  J.,  Q.  B.  548  ;  47  L.  T.  277  ;  31 
W.  R.  65  ;  4  Asp.  M.  C.  766. 

12.  Neutral  or  Hostile  Property. 

Whether  Insiirable.] — ^Neutral  property  taken 
by  a  king's  ship,  but  ordered  to  be  restored  by 
the  Court  of  Admiralty,  though  it  pronounced 
the  cause  of  seizure  good,  is  a  lawful  object  of 
insurance.     Visger  v.   Prescott^  5  Esp.  184. 

An  insurance  cannot  be  effected  on  neutral 
property,  though  bound  to  an  enemy's  port. 
£gpotUo  V.  Bowden,  7  El.  &  Bl.  763  ;  27  L.  J., 
Q.  B.  17. 

And  where  an  embargo  had  been  laid  on  pro- 
visions in  Ireland,  an  insurance  on  provisions  on 
board  a  vessel  to  an  enemy's  'port  was  void. 
Delmada  v.  Motteux,  1  T.  R.  86,  n. 

An  American,  who  is  owner  of  a  ship  only  as 
trustee,  and  would  not  thereby  be  entitled  to  the 
privileges  of  the  American  flag  under  the  laws 
of  his  own  country,  has  a  sufficient  interest  to 
maintain  an  action  on  a  policy.  Mhind  v,  WiU 
kinsoTiy  2  Taunt.  237. 

An  insurance  by  a  subject  of  this  country  upon 
foreign  property  does  not  cover  a  loss  by  capture, 
on  a  war  afterwards  talung  place  between  this 
country  and  that  of  the  assui^.  Lee,  Ex  parte, 
13  Ves.  64. 

Where  goods,  the  produce  of  Holland,  pur- 
chased in  that  country  during  hostilities  between 
Holland  and  Great  Britain,  by  a  British  agent 
resident  there,  and  shipped  for  British  subjects, 
were  insured  by  them  in  this  country : — Held, 
that  this  was  a  legal  insurance.  Bell  v.  OiUon, 
1  B.  &  P.  346. 

Every  insui*ance  on  alien  property  by  a  British 
subject  must  be  understood  within  this  implied 
exception,  that  it  shall  not  extend  to  cover  any 
loss  happening  during  the  existence  of  hosti- 
lities between  the  respective  countries  of  the 
assured  and  the  assurer.  Bravdon  v.  CnrliiM,  4 
Bast,  410 ;  1  Smith,  86 ;  S.  P.,  Kellner  v.  Le 
Mesnrter,  4  East,  396  ;  1  Smith,  72. 

13.  Prize. 

Whether  Insurable.] — Captors  of  a  ship  seized 
as  a  prize  may  insure  their  interest  therein,  and 
are  not  entitled  to  a  return  of  premium,  although 
afterwards  adjudged  to  be  no  prize,  and  restitu- 
tion is  awarded  to  the  owners  by  the  Court  of 
Admiralty.    Boehm  v.  Bell,  8  T.  R.  154. 

After  an  order  by  the  king  in  council,  gazetted 


on  the  5th  Sept.  1807,  to  detain  and  bring  into 
port  all  Danish  vessels ;  a  hired  armed  ship  of 
his  majesty  took  off  Lisbon,  on  the  10th,  and 
carried  in  thither,  a  Danish  vessel ;  and  without 
instituting  any  proceeding  in  the  Admiralty  Court 
there  (though  Portugal  was  an  ally  with  England 
in  the  war),  sold  her  cargo  to  defray  the  expense 
of  repairs  and  took  in  a  loading  on  freight  for 
London,  with  which  she  sailed  on  3rd  November, 
on  which  day  hostilities  were  declared  against 
Denmark,  by  another  order  of  council ;  and  on 
12th  November,  an  insurance  was  made  by  order 
of  the  prize  agent  appointed  by  the  captors,  in 
consequence  of  a  letter  written  by  him  in  Octo- 
ber, before  the  declaration  of  hostilities,  direct- 
ing the  plaintiff  to  insure  "  for  my  account  the 
Dani^  vessel,  Knud  Terkelson,  which  has  been 
detained  by  his  majesty's  armed  ship  Duchess  of 
Bedford,  and  for  which  I  am  authorized  to  act 
as  agent ; "  and  concluding  with  expressing  the 
agent's  confidence  that  the  plaintiff  would  do 
the  best  for  the  interest  of  the  concerned ;  and 
after  such  insurance  was  effected,  the  king,  by 
another  order  of  council,  reciting  the  circum- 
stances, adopted  the  insurance  : — Held,  that  his 
majesty,  having  a  lawful  possession  of  the  cap- 
tured vessel  through  the  act  of  his  officers  and 
servants,  whose  possession  was  legalized  by  the 
previous  order  to  detain  Danish  vessels,  whether 
known  to  them  or  not  at  the  time  of  the  cap- 
ture, had  an  insurable  interest  therein,  and  that 
it  was  competent  for  him  to  adopt  the  in- 
surance made  by  order  of  the  agent  appointed 
by  the  captors.  Mouth  v.  Thompson,  13  East, 
274  ;  11  East,  428. 

Upon  a  joint  capture  by  the  army  and  navy, 
the  officers  and  crews  of  the  ships  before  con- 
demnation have  an  insurable  interest  by  virtue 
of  the  Prize  Act,  which  usually  passes  at  the 
commencement  of  a  war.  Le  Crass  v,  Hughes, 
3  Doug.  81. 

A  prize  taken  by  the  navy  and  army  conjointly 
was  insurable,  on  account  of  the  interest  of  the 
captors,  under  45  Geo.  3,  c.  72,  s.  3,  which  granted 
a  prize  so  tiJcen  to  the  joint  captors  after  con- 
demnation, subject  only  to  the  apportionment  of 
the  crovni  <as  to  the  respective  shares.  Stirling 
V.  Vaughan,  11  East,  619  ;  2  Camp.  226. 

Preliminary  Claim.] — If  a  ship  or  a  cargo  in- 
sured is  taken  and  condemned  as  prize,  it  is  not 
necessary  for  the  insured  to  make  any  claim  or 
appeal  before  they  call  on  the  underwriters, 
TysonY,  Gurney,  3  T.  R.  477. 

Jtestitiition — ^Hotehpot.]— The  ship  Ross,  be- 
longing to  the  plaintiffs,  and  the  ship  Atlantic  to 
Fisher  &  Co.,  and  the  cargoes  to  other  persons, 
were  insured  on  a  former  voyage,  and  captured 
by  the  Spaniards  and  carried  into  Spain  ;  and 
the  underwriters  upon  the  Atlantic,  of  whom  the 
defendant  was  one,  paid  as  for  a  total  loss.  But 
while  proceedings  for  condemnation  were  pend- 
ing in  the  Prize  Court  in  Spain,  Cowan  (residing 
there)  having  been  severally  empowered  by  the 
different  owners  to  claim  restitution,  and  to 
enter  into  compromise  with  the  captors  for 
giving  up  part  of  the  cargoes  on  the  restitution 
of  the  remainder  and  of  the  ships,  and  to  defray 
all  costs  and  charges  thereon,  and  to  forward  the 
ships  and  goods  restored  to  London,  aiid  to  i)ay 
all  demand  on  the  ships  and  goods,  agreed  with 
the  captors,  subsequent  to  the  cessation  of  hos- 
tilities, that  upon  giving  up  to  them  part  of  each 
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cargo,  the  rest  and  the  ships  shoald  be  restored 
for  the  common  benefit  of  the  original  owners  of 
both  ships  and  cargoes,  in  the  lump.  On  which 
Cowan  advised  the  plaintiffs,  that  he  should  con- 
sign the  Atlantic  to  them,  with  their  own  ship 
the  Ross,  and  draw  bills  on  them  for  the  general 
expenses  of  effecting  the  arrangement  with  the 
captors,  and  for  the  outfit  of  both  ships,  and  re- 
ferred to  this  information  to  guide  them  with 
respect  to  insurance,  on  whidi  the  plaintiffs 
insured  the  Atlantic  bj  a  policy,  **  on  ships  or  on 
salvage  charges,  or  on  any  interest  as  may  be 
hereafter  declared  by  the  assured  ; "  and,  after  a 
subsequent  capture  of  her  by  the  lirench,  brought 
an  action  against  the  defendant  (wjbo  had  also 
underwritten  this  second  policy),  and  averred  the 
interest  to  be  first  in  themselves  ;  and,  secondly, 
in  Fisher  &  Co.,  the  original  owners  of  the  ship 
Atlantic  : — Held,  that  the  plaintiffs  had  an  in- 
surable interest,  as  well  on  account  of  the  whole 
property  captured  (of  which  they  owned  the 
other  ship  Boss)  having  been  restored  at  the 
sacrifice  of  part  of  the  cargoes,  for  the  common 
benefit  of  all,  which  creat^  in  them  a  hotchpot 
interest  in  the  ship  Atlantic  ;  and  also  as  repre- 
senting Cowan,  who  was  empowered  to  act  as  an 
attorney  for  all  the  original  owners,  and  to  whom 
such  restitution  in  hotchpot  was  made  for  their 
common  benefit,  and  who  had  incurred  charges 
and  4rawn  bills  on  the  plaintiffs  on  account  of 
the  common  concern,  which  had  been  accepted 
and  paid  by  them ;  and  Cowan  having  had  autho- 
rity to  insure  from  Fisher  &  Co.,  the  original 
owners,  under  their  order,  on  obtaining  restitu- 
tion, to  forward  the  ship  to  London,  and  to  pay 
all  claims  and  demands  on  her.  Itolfertson  v. 
Hamilton,  14  £ast,  522. 

14.  Double  Insubakce. 

Amount  Beeoverable.] — In  a  case  of  double  in- 
surance, the  insured  may  recover  the  whole 
against  any  of  the  insurers,  and  leave  him  to  re- 
cover satisfaction  from  the  rest.  Kewley  v.  Iteed, 
1  W.  BL 116. 

In  an  action  on  a  valued  policy,  it  is  no  defence 
that  the -assured  has  received  the  amount  of  the 
valuation  in  the  policy  from  the  underwriters  on 
another  policy,  if  the  subject-matter  insured  is 
proved  to  be  of  a  value  equal  to  the  sum  received 
and  that  sought  to  be  recovered.  Bousfield  v. 
Barnes,  4  Camp.  228. 

Where  two  policies  for  different  sums  were 
effected  on  goods  on  board  any  ship  or  ships  on  a 
particular  voyage,  and  goods  were  put  in  different 
proportions  on  board  two  ships  which  sailed  on 
the  voyage,  one  of  which  was  lost,  but  the  other 
arrived  in  safety  : — ^Held,  that  the  insured  might 
apply  either  policy  to  the  ship  which  was  lost. 
Henchman  v.  Offley,  2  H.  Bl.  345,  n. ;  3  Dougl. 
135, 


15.  Ayebmekt  of  Iktebest. 

Xethod  of.  ] — A  def  endantmust  plead  the  plain- 
tiff's want  of  interest  specially.  MilU  v,  Vamv' 
hell,  2  Y.  &  C.  389. 

It  is  necessary  in  a  declaration  on  a  policy  truly 
to  describe  the  interest  on  which  the  policy  is 
effected.     Cohen  v.  Hannam,  5  Taunt.  101. 

So,  the  declaration  must  aver  in  whom  the  in- 
terest is  vested,  if  it  is  a  policy  on  interest. 
CJouHns  V.  Kantet,  3  Taunt.  513. 

A  declaration  on  a  policy  on  a  foreign  ship  need 


not  aver  any  interest  in  the  assured  :  though 
there  are  no  such  words  as  *'  interest  or  no  in- 
terest" in  the  policy.  Xanton  v.  Thamjfsofi,  2 
East,  385. 

If  a  British  subject  has  an  interest  in  any  part 
of  a  cargo  on  a  valued  policy,  he  may  recover  to 
the  extent  of  the  policy  on  a  count  averring  in- 
terest in  himself,  if  he  proves  some  Interest,  al- 
though alien  enemies  may  be  interested  in  other 
parts  of  the  cargo.  Ihhe  v.  Aguilar,  3  Taunt. 
506. 

An  averment  of  interest  at  the  time  of  effect- 
ing  the  policy  is  immaterial,  and  need  not  be 
proved  ;  it  is  sufficient  if  the  plaintiff  is  inter- 
ested at  the  commencement  of  the  risk.  Ithhid 
V.  Wilhinsm,  2  Taunt*  237. 

In  a  declaration  on  a  policy,  the  plaintiff 
averred  that  Messrs.  H.,  at  the  time  of  effecting 
the  policy,  and  at  the  time  of  the  loss,  were  in- 
terested in  the  cargo,  which  was  the  subject  of 
the  insurance,  ^^  to  a  large  amount,  to  wit,  to  the 
amount  of  all  the  money  ever  insured  thereon  ; " 
at  the  trial  it  appeared,  that,  previously  to  effect- 
ing the  policy,  Messrs.  H.  had  admitted  another 
mercantile  house  to  a  joint  concern  in  the  cargo 
insured : — Held,  that  the  aveiment  was  sup- 
ported by  the  evidence.  Page  v.  Fry,  2  B.  &  P. 
240. 

A.  &  B.,  trading  under  the  firm  of  A.  &  Co., 
engaged  in  an  adventure,  and  af  ter\s'ards  received 
C.  &  D.  as  sharers  therein  ;  a  policy  was  effected 
on  account  of  A.  k.  Co.,  and  a  loss  having  hap- 
pened, the  interest  was  averred  in  the  declaration 
to  be  in  4<  &  B.  It  was  left  to  the  jury  to  say 
whether  all  the  adventurers  were  intended  to  be 
included,  which  they  found  in  the  afiirmativc  : — 
Held,  that  the  plaintiff  was  entitled  to  recover 
accordingly.  Carruthem  v.  Shedden,  1  Marsh. 
416  ;  6  Taunt.  14. 

Joint  owners  of  property  insured  for  their  joint 
use  and  on  their  joint  account  cannot  recover  upon 
a  count  on  the  policy,  averring  the  interest  to  be 
in  one  of  them  only.  Bell  v.  Ansley,  16  East, 
141.  And  see  Hiseox  v.  Barrett,  16  East, 
145,  c. 

Where  the  plaintiffs  averred  that  they  were  the 
persons  residing  in  Great  Britain  who  received 
the  order  for  and  effected  the  insurance ;  this 
was  considered  as  a  material  averment,  and  not 
sustained  by  evidence  of  a  letter  received  by 
them  after  the  policy  was  effected,  directing  them 
to  make  assurance  ;  although  the  policy  was  origi- 
nally on  goods  on  board  the  ship  call^  The  Ann, 
or  ships,  or  by  whatsoever  other  name  the  ship 
should  be  named ;  and  the  plaintiffs,  upon  the 
receipt  of  the  letter,  procured  a  memorandum  to 
be  made  on  the  policy,  signed  by  the  defendant, 
declaring  the  interest  to  be  on  board  the  Herald, 
the  ship  mentioned  in  the  letter.  Bvll  v.  Jafisony 
1  M.  &  S.  201. 

Where  the  plaintiff  effected  an  insurance  on  a 
ship,  as  well  in  his  own  name,  as  for  and  in  the 
name  of  all  and  eveiy  other  person,  in  the  usual 
form,  for  the  benefit  of  S.,  an  alien  enemy,  and 
procured  a  licence  to  legalize  the  voyage,  and  a 
loss  happened  ;  and  two  years  after^'ards  S.,  by 
letter  to  the  plaintiff,  adopted  the  insurance  : — 
Held,  that  the  plaintiff  might  recover  against  the 
underwriter,  averring  the  interest  in  S.  Uage* 
dorn  V,  Oliverson,  2  M.  &  S.  485. 

16.  Pboof  of  Intebbst. 
Property  of  Ship.] — In  an  action  on  a  policy, 
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the  property  of  the  ship  may  be  proved  by  parol 
evidence  of  the  possession  of  the  assured,  unless 
disproved  by  the  production  of  the  written  docu- 
ments of  the  ship  under  the  register  acts.  Robert- 
son V.  Frenchy  4  East,  130  ;  4  Esp.  246. 

The  production  of  the  register  from  the  custom- 
house IS  conclusive  evidence  of  the  ownership. 
Manh  V.  RohiKson^  4  Esp.  98. 

Freight.] — A  shipowner  who  has  entered  into 
contracts  for  freight,  has  an  insurable  interest  in 
tlhe  freight,  though  the  contract  for  freight  is  not 
in  wriUng.  MUler  v.  Warre,  7  D.  &  K.  1  ;  4 
B.  &  C.  638 ;  1  C.  &  P.  237. 

Ooodi.] — ^In  an  action  on  a  policy  -on  goods, 
the  bill  of  lading  signed  by  the  captain  is  not 
evidence  to  prove  the  plaintiff's  interest  in  the 
goods.    Dickson  v.  Lodge,  1  Stark.  226. 

A  bill  of  lading  signed  by  a  master  of  a  vessel, 
since  deceas^,  for  goods  to  be  delivered  to  a  con- 
signee or  his  assigns,  he  paying  freight,  is  admis- 
sible as  evidence  of  the  consignee  having  an  in- 
surable interest  in  the  goods.  Haddow  v.  Parry , 
3  Taunt.  303. 

But  if  the  master  guards  his  acknowledgment 
by  saying,  "  contents  unknown,"  so  that  he  does 
not  charge  himself  with  the  receipt  of  any  goods 
in  particular,  the  bill  of  lading  alone  is  not  evi- 
dence, either  of  the  quantity  of  the  goods  or  of 
property  in  the  consignee,    lb. 

To  prove  an  interest  in  the  insured,  the  produc- 
tion of  the  bill  of  lading,  and  the  evidence  of 
the  captain  of  the  ship  that  he  had  the  goods 
mentioned  in  it  on  board,  are  sufficient.  JU^An- 
drew  V.  Belly  1  Esp.  373. 

A  shipowner,  wno  was  in  the  habit  of  receiv'^ 
ing  shipments  of  cotton  to  be  carried  on  deck 
under  a  clean  bill  of  lading,  at  his  own  risk,  en- 
tered into  open  policies  of  insurance  as  to  which 
he  was  bound,  according  to  usage,  to  declare  all 
his  risks  in  order  of  shipment,  and  rectify  any 
mistake  even  after  loss}  known.  His  agent, 
by  negligence  or  mistake,  gave  a  clean  bUl  of 
lading  for  a  certain  shipment  and  gave  no  notice 
to  him,  but  such  shipowner,  on  discovering  the 
omission,  altered  his  declaration  by  inserting  this 
shipment,  though  after  loss  known  : — Held,  that 
the  shipowner  ^dan  insurable  interest,  as  at  law 
a  written  contract  cannot  be  varied  on  the  ground 
of  negligence  or  mistake,  and  that  he  was  en- 
titled to  alter  the  declaration.  Stephens  v. 
Aibstralian  Insurance  Company,  8  L.  B.,  C.  P. 
18  ;  42  L.  J.,  C.  P.  12  ;  27  L.  T.  686  ;  21  W.  R.  228. 
The  mere  fact  of  a  person's  name  appearing  in 
a  bill  of  lading  as  the  shipper  and  consignee  of 
the  goods  is  only  prim&  facie,  and  not  conclusive 
evidence  that  such  person  has  an  insurable  interest 
in  such  goods.  Seagrave  v.  Union,  Marine  Insur- 
anee  Company,  1  L.  R.,  C.  P.  305  ;  35  L.  J.,  C.  P. 
172  ;  12  Jur..  N.  S.  358  ;  14  L.  T.  479  ;  14  W.  R. 
690  ;  1  H.  &  R.  302. 

6.,  who  was  a  broker,  sold  for  his  principals  on 
commission  a  cargo  of  goods,  which  were  shipped 
under  a  bill  of  lading,  which  made  the  goods  de- 
liverable to  the  order  of  S.  or  his  assigns,  and  he 
retained  the  ix>ssession  of  such  bill  of  lading  until 
the  purchaser  had  accepted  a  bill  for  the  amount 
of  the  goods.  S.  was  not  a  factor,  but  a  mere 
agent,  who  had  not  possession  of  the  goods,  or 
any  lien  on  them  for  advances,  commission,  or 
otherwise.  The  goods  were  lost  on  the  voyage  ; 
and  in  an  action  upon  a  policy  which  S.  had 
effected  upon  the  cargo,  the  jury  found  that  there 


was  no  sale  of  the  goods  until  after  their  loss ; 
and  the  judge  rulwl  that  S.  had  an  insurable 
interest,  as  the  bill  of  lading  made  the  goods  de- 
liverable to  him  or  his  assigns : — ^Held,  that  such 
ruling  was  wrong  as  a  matter  of  law,  and  that  S., 
having  in  fact  nothing  to  suffer,  and  incurring 
no  liability  by  the  loss,  had  no  insurable  interest. 

n. 

SubMription  to  Polley.l — In  an  action  on  a 
policy  on  a  foreign  ship,  where  there  is  a  stipula- 
tion that  the  policv  shall  be  sufficient  proof  of 
interest,  if  there  is  judgment  by  default^  the 
plaintiff,  on  the  writ  of  inquiry,  need  only  prove 
the  defendant's  subscription  to  the  policy,  with- 
out giving  any  evidence  of  interest  ThelWson 
V.  FUteher,  1  Dougl.  315  ;  1  Esp.  73. 

Seareher's  Jteport.]— A  copy  from  the  custom- 
house of  the  searehcr's  report  of  the  cargo  kept 
there  is  evidence.    Johnson  v.  Ward,  6  Esp.  48. 

V.    WARRANTIES. 

1.  Construction  generally, 

2.  Seaworthiness, 

a.  Sufficiency  generally,  722. 
h.  On  Time  PoUcy,  725. 

c.  Carrying  Goods,  726. 

d.  Crew,  727. 

e.  PUot,  728. 
/.  Repairs,  729. 

g.  Tackle  and  Furniture,  729. 
A.  Lighters,  729. 
t.  Proof,  780. 

3.  Position  of  Ship,  1Z\, 

4.  To  Sail  on  a  given  Day,  732. 

5.  To  Sail  with  Contoy,  736. 

6.  Neutrality,  737. 

7.  Against  Conjiscation,  739. 

8.  Against  Capture,  741. 

9.  As  to  Cargo,  742. 

1.  CONSTBUCTION  GENERALLY. 

Wanmntyor  Jteprefentation.] — ^A  representa- 
tion is  a  statement  or  an  assertion  maoe  by  one 
party  to  the  other,  before  or  at  the  time  of  the 
contract,  of  some  matter  or  cireumstance  relat- 
ing to  it.  It  is  not  an  integral  part  of  the  con- 
tract, and  the  contract  is  not  broken,  although 
the  representation  proves  to  be  untrue,  un- 
less it  was  made  fraudulently,  and  except  in 
the  cases  of  marine  policies  of  insurance. 
Dehn  v.  Durness,  3  B.  &  S.  751  ;  32  L.  J., 
Q.  B.  204  ;  9  Jur.,  N.  S.  620 ;  8  L.  T.  207— Ex. 
Ch. 

Whether  a  descriptive  statement  in  a  written 
instrument  is  a  mere  representation,  or  whether 
it  is  a  substantive  part  of  the  contract,  is  a  ques- 
tion of  construction  fox  the  court  to  determine. 
lb. 

A  statement  in  a  contract  descriptive  of  the 
subject-matter  of  it,  or  of  some  material  incident 
thereof,  when  intended  to  be  a  substantive  part  of 
the  contract,  is  generally  regarded  as  a  warranty 
or  a  condition  on  the  failure  or  non-performance  of 
which  the  other  party  may,  provided  the  condi- 
tion has  not  been  partially  executed  in  his  favour, 
repudiate  the  contract  in  toto.    lb, 

in  policies  and  chai-terparties  the  word  **  war- 
ranty "  is  synonymous  with  condition.    Jb. 

Whatever  is  written  in  the  margin  of  a  policy 
of  insurance  ia  a  warranty,  and  must  be  literally 
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oomplied  with.  Be  Hahn  y.  Hartley,  1  T.  R. 
343  ;  2  T.  R.  186. 

If  a  stipulatioii  is  written  on  a  separate  paper, 
though  pinned  or  wafered  to  the  policy,  it  is  not 
a  wazranty,  but  only  a  representation.  Pawsim 
T.  Bameveltf  1  BougL  12,  n. 

A  warranty  inserted  in  a  policy  most  be  lite- 
rally and  strictly  complied  with  :  a  representation 
to  the  underwriter  need  only  be  sabstantially  per- 
formed ;  but,  if  false  in  a  material  point,  it  will 
avoid  the  policy.  Patotan  v,  WaUon,  Cowp.  786 ; 
1  Dongl.  11,  n. 

A  warranty  does  not  include  any  thing  not  ne- 
cessarily implied  in  it ;  therefore  a  wammty  that 
a  ship  should  have  twenty  guns  was  held  not  to 
mean  also  that  she  should  have  the  necessary 
complement  of  men  to  work  all  the  guns.  Ifyde 
T.  Bnufe,  3  DougL  213, 

A  false  warranty  in  a  policy  will  vitiate  it, 
though  the  loss  happens  in  a  mode  not  afEected 
by  the  falsity.  Woamer  v.  Mviieman,  1  W.  BL 
427  ;  3  Burr.  1419. 

By  Broker.] — k  representation  made  by  an  in- 
surance broker,  when  the  names  of  the  under- 
writers are  put  upon  a  slip,  is  binding  on  the 
assured,  unless  qualified  or  withdrawn  by  some 
communication  upon  the  subject  between  that 
time  and  the  execution  of  the  policy.  Edwards 
V.  Footner,  1  Gamp.  630. 

And  gee  Gokcbalmekt  and  Misbbpbesen- 
TATIOK,  infra. 

Extent  of.] — A  representation  made  to  the 
first  underwriters  extends  to  all  the  others. 
Barber  v.  Fletcher,  1  Dougl.  306. 

But  in  another  case  it  was  doubted  how  far  a 
representation  made  to  one  underwriter  should  be 
taken  to  extend  to  the  rest,  and  what  should  be 
evidence  of  it.  Marsden  v.  Beid,  3  East,  672. 
And  see  Bell  v.  Caretairs,  14  East,  374  ;  2  Camp. 
644. 

No  evidence  can  be  received  of  representations 
made  by  the  insurance  broker  to  other  under- 
writers than  the  defendant,  subsequently  to  the 
first  underwriter ;  and  evidence  of  representations 
to  the  first  underwriter  is  received  more  on  pre- 
cedent than  on  reason.  Brine  v.  FeatherHone,  4 
Taunt.  869.  See  also  Provincial  Ineuranee 
Gmpany  v.  Leduc,  post,  coL  732. 

Vationality.] — Insuring  a  ship  by  ah  English 
name  does  not  amount  to  a  warranty  or  a  repre- 
sentation that  she  is  an  English  ship.  Clapham 
V.  Cologan,  3  Camp.  382< 

Where  a  policy  described  the  insurance  to  be  on 
goods  on  board  the  ship  called  "  The  American 
shvp  President,'*  this  was  taken  to  be  all  the  name 
of  the  ship,  and  not  a  warranty  of  her  being  an 
American  ship  called  the  President.  And  where 
the  policy,  after  such  name,  had  the  words  '^  or  by 
whatever  other  name  the  ship  should  be  called,"  it 
was  holden  to  be  no  variance  that  the  reftl  name 
of  the  ship  was  the  President ;  the  identity  of 
the  ^ip  meant  to  be  insured  witii  that  name 
being  proved.  Le  Meturier  v^  Vau^han,  6  East, 
382  ;  2  Smith,  492  ;  S,  P.,  Hall  v.  MoUneux,  6 
East,  386,  n. 

A  warranty  of  a  ship  being  American  does  not 
mean  that  she  is  American  built,  but  that  she  is 
the  property  of  an  American  subject.  Wilson  v. 
Buckliouse,  Peake*s  Add.  Cas.  119. 

Changing.] — A  policy  was  effected  by 


the  shippers  on  gold,  portion  of  the  cargo  of  a 
ship  to  sail  from  London  to  Constantinople  At 
the  time  of  the  insurance  the  vessel  was  English, 
but  subsequently,  and  before  sailing,  she  was  sold 
to  a  Russian  company  and  received  a  certificate 
as  a  Russian  ship,  her  British  certificate  of  re- 
gistry being  cancelled.  On  the  voyage  she  was 
wredked  in  Turkish  waters  and  within  the  juris- 
diction of  the  port  of  Constantinople,  where  by 
convention  all  shipping  disputes  were  determined 
by  the  law  of  the  country  whose  flag  the  ship 
bears,  in  the  consular  court  of  such  countiy. 
The  gold  was  taken  on  shore  before  any  expense 
was  incurred  about  the  remainder  of  the  cargo 
or  the  ship,  and  was  deposited  with  the  Russian 
authorities.  The  ship  naving  become  a  total 
wreck,  and  legal  proceedings  having  been  taken 
in  the  court  of  the  Russian  consulate,  the  owners 
of  the  gold  were  compelled,  in  order  to  obtain 
possession  of  it,  to  pay  a  sum  of  money  for  salvage 
claims  and  legal  expenses  incurred  in  respect  of 
the  ship  and  the  rest  of  the  cargo,  and  adjudged 
to  be  chargeable  on  the  gold.  Some  of  these 
charges  would  not  have  been  incurred  had  the 
vessel  remained  under  the  English  flag  and  sub- 
ject to  the  English  law,  and  had  the  salvage 
claims  been  adjusted  according  to  that  law  : — 
Held,  first,  that  there  being  no  express  warranty 
in  the  policy  against  change  of  nationality,  none 
could  be  impliiKl,  and  the  insurers  could  not  take 
advantage  of  the  change  to^  escape  from  or  to 
limit  their  liability.  Bent  v.  Smith,  4  L.  R.,  Q. 
B.  414 ;  38  L.  J.,  Q.  B.  144  ;  20  L.  T.  868  ;  17 
W.  R.  646. 

Held,  also,  that  these  payments  were  a  loss,  the 
direct  consequence  of  the  wreck  which  enabled 
the  Russian  authorities  to  enforce  them,  and  as 
such  were  within  the  perils  insured  against,  and 
must  be  borne  by  the  insurers.    lb. 


2.  Seawobthiness. 
a.   Sufficiency  generally. 

Biselosure  of  Defects.]— As  an  assured  im- 
pliedly warranto  the  ship  insured  to  be  sea- 
worthy, whatever  forms  an  ingredient  in  sea- 
worthiness is  not  necessary  to.be  disclosed  by 
the  assured  to  the  underwriter  in  the  first  in- 
stance, unless  information  upon  the  subject  is 
particularly  called  for,  and  then  the  assured 
must  disclose  truly  what  he  knows  in  the  respect 
required.  Hayward  v.  Rogers,  1  East,  590 ; 
1  Smith,  289. 

At  what  Period.] — ^A  ship  may  be  seaworthy 
in  harbour,  in  a  state  which  would  not  be  suffi- 
cient for  a  voyage  ;  therefore,  on  a  policy  at  and 
from  the  port  at  which  the  ship  was  undergoing 
repairs  at  the  time  of  insurance : — Held,  that 
although  not  seaworthy  for  a  voyage,  she  was 
sufficiently  so  in  harbour,  and  there  was  no 
breach  of  the  implied  warranty.  Forbes  v. 
Wilson,  1  Camp.  638. 

A  ship  is  seaworthy  if  she  is  sufficiently  fur- 
nished for  the  service  in  which  she  is  for  the 
present  time  engaged.  AuTien  v.  Woodman,  3 
Taunt  299. 

Therefore,  a  ship  much  out  of  repair  is  sea- 
worthy in  harbour,  and  is  protected  under  the 
word  "  at."    lb. 

The  implied  warranty  of  seaworthiness,  in  a 
policy  on  a  ship,  does  not  extend  to  her  being 
seaworthy  at  every  port  which  she  leaves  in  the 
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course   of   her  vovage.     Holdsworth  t.  WUe^ 
1  M.  &  R.  673  ;  7  B.  &  C.  794, 

The  implied  warranty  of  seaworthiness  refers 
to  the  commencement  of  the  risk ;  the  only 
exception  is  where  pilots  are,  or  a  particular 
description  of  crew  is,  necessary  in  certain  parts 
of  the  voyage.  Hollingsworth  v.  Brodrickf 
7  A.  &  B.  40  ;  2  N.  &  P.  608  ;  1  Jur.  430. 

From  Capture.] — A  ship  to  be  seaworthy  must 
be  rendered  as  secure  as  possible  from  capture 
as  well  as  from  the  perils  of  the  sea.  Wedder- 
bumy,  JBellf  1  Camp.  1. 

Keutrality.] — A  neutral  yessel  is  not  seaworthy 
unless  she  is  provided  with  documents  to  prove 
her  neutrality.    Steel  v.  Lacy,  3  Taunt.  286. 

What  Voyage.]-— By  the  law  of  marine  in- 
stirance  there  is  an  implied  warranty  in  every 
insurance  of  a  ship,  that  the  vessel  shall  be  sea- 
worthy, by  which  is  meant,  that  she  shall  be  in 
a  fit  state  as  to  repairs,  equipment  and  crew,  and 
in  all  other  respects,  to  perform  the  voyage  in- 
sured, and  to  encounter  the  ordinary  perils  at 
the  time  of  sailing  upon  it.  If  the  assurance 
attaches  before  the  voyage,  it  is  enough  that  the 
state  of  the  ship  is  commensurate  to  the  risk  ; 
and,  if  the  voyage  is  such  as  to  require  a  dif- 
ferent complement  of  men,  or  state  of  equip- 
ment  in  different  parts  of  it,  as  if  it  was  a 
voyage  down  a  canal  or  a  river,  and  thence  to  and 
on  the  open  sea,  it  is  enough  if  the  vessel  is  at 
each  stage  of  the  navigation  in  which  the  loss 
happened  properly  manned  and  equipped  for  it. 
But  the  assured  makes  no  warranty  to  the  under- 
writers that  the  vessel  shall  continue  seaworthy, 
or  that  the  master  or  crew  shall  do  their  duty 
during  their  voyage,  and  their  negligence  or 
misconduct  is  no  defence  to  an  action  on  the 
policy,  when  the  loss  has  been  immediately 
occasioned  by  the  perils  insured  against.  JSic- 
card  V.  Sh^herd,\U  Moore,  P.  C.  C.  471  ;  5  L.  T. 
504  ;  10  W.  R.  136. 

The  seaworthiness,  of  which,  in  the  absence  of 
express  stipulation,  there  is  an  implied  warranty 
in  every  voyage  policy,  is  a  relative  term  depend- 
ing on  the  nature  of  the  ship,  as  well  as  of  the 
voyage  insured.  Claph/im  v.  Langtmiy  34  L.  J., 
Q.  B.  46  ;  10  L.  T.  875  ;  12  W.  R.  1011  ;  S,  P., 
Burgess  v.  Wiekhamj  3  B.  &  S.  669 ;  33  L.  J., 
Q.  B.  17. 

Therefore,  on  a  policy  "  on  a  voyage  from  the 
Tyne  to  Odessa,"  it  being  shewn  that  the  vessel 
was  an  iron  steamer  of  very  light  draught  of 
water,  constructed  for  river  navigation  only, 
that,  this  was  disclosed  to  the  underwriters  before 
the  policy  was  effected  and  the  dimensions  of 
the  vessel  then  stated  to  them,  and  that  (though 
it  was  impossible  to  make  her  fit  to  encounter 
the  ordinary  perils  of  ocean  navigation)  the  ship 
had  been  made  as  seaworthy  as  her  size  and  con- 
struction would  admit,  the  underyrriters  were 
held  liable  on  her  being  lost  by  the  perils  insured 
against.    Ih, 

Three  vessels,  insured  on  a  voyage  from  L.  to 
G.,  were  warranted  to  sail  from  L.  on  or  before 
the  15th  of  August.  L.  was  on  a  river,  and 
bridges  crossed  the  river  below  L.,  so  that  the 
vessels  could  not  insert  their  masts,  and  the 
depth  of  water  would  not  allow  of  the  heavier 
anchors  and  other  apparel  of  the  vessels  being 
put  on  board.  They  all  left  L.  before  the  15th, 
and  arrived  at  A.,  at  the  mouth  of  the  river. 


where  they  were  supplied  with  necessaries  for  a 
short  coasting  voyage  to  M.,  to  which  they  pro- 
ceeded, and  were  there  fully  provided  for  their 
long  sea  voyage  to  G.  By  a  local  law,  vessels 
were  required  to  go  to  M.  for  certificates  to  en- 
title them  to  sail,  but  they  might  have  he&a.  fully 
equipped  for  sea  at  A.,  if  the  materials  had  been 
sent  there  from  M.,  but  this  would  have  caused 
expense  and  possibly  delay.  One  of  the  vessels 
was  ready  to  leave  M.  some  days  before  the 
others,  but  was  detained  in  order  to  have  their 
company,  on  the  alleged  ground  of  safety.  They 
all  left  M.  on  the  23^  wnichwas  as  soon  as  was 
practicable  after  their  certificates  had  been 
granted ;  and  they  were  subsequently  lost  at 
sea  : — Held,  that  as  the  nature  of  the  voyage 
required  different  preparations  for  different  por- 
tions of  it,  and  the  vessels  had  been  properly 
equipped  for  each  portion,  the  warranties  of  sea- 
worthiness had  been  complied  with,  and  the 
vessels  had  '^  sailed  on  their  voyage  "  before  the 
15th  of  August.  Bouillon  v.  Lupton,  15  C.  B., 
N.  S.  113  ;  33  L.  J.,  0.  P.  37  ;  10  Jur.,N.  S.  422 ; 
8  L.  T.  575  ;  11  W.  R.  966. 

Held,  also,  that  the  delay  of  the  third  yessel 
was  reasonable.    Ih. 

Though  there  are  different  degrees  of  sea- 
worthiness according  to  the  nature  of  the  voyage, 
yet,  where  there  are  several  stages  in  a  voyage 
which  involve  different  equipments,  a  vessel  must 
be  seaworthy  for  each  staee  at  the  commence- 
ment of  eacn  stage.  Queoec  Marine  Insurance 
Company  v.  Commercial  Bank  of  Canada,  infra. 


Bulei  of  AsBOoiation.] — The  rules  of  an 


insurance  association  provided,  that  *'  should  any 
vessel,  entering  the  association,  proceed  on  an 
American  voyage,  her  insurance  should  cease." 
Another  rule  was,  that  the  managing  under- 
writers should  survey  each  ship  insured,  in  hull 
and  materials,  once  a  year,  without  distinction, 
and  order  such  stores  and  repairs  as  they  might 
deem  necessary,  which  stores  must  be  got  and 
repairs  done  on  due  notice  being  given,  other- 
wise the  ship  should  not  be  insured.  The 
policies  were  all  to  be  time  policies  for  one  year : 
— Held,  that  the  effect  of  not  complying  with  an 
order  of  the  managing  underwriters  was,  that 
the  ship  must  be  considered  unseaworthy,  and 
the  policy  which  had  before  been  effected  on  her 
void.  Stetoart  v.  Wilson,  12  M.  &  W.  11 ;  13 
L.  J.,  Ex.  27  ;  17  Jur.  1020. 

Inland  Policy.] — A  policy  headed  *<  In- 


land Hull  policy  "  insured  the  ship  West  against 
perils  of  ^' lakes,  rivers,  canals,  fires,  jettisons, 
except  damage  from  rottenness,  inherent  defects, 
and  other  unseaworthiness,**  **  at  and  from  Mon- 
treal to  Nova  Scotia."  At  the  commencement 
of  the  voyage  the  boiler  was  defective,  and 
after  leaving  Quebec  and  on  getting  into  salt 
water  the  West  met  with  bad  weather  and  was 
lost : — Held,  that  the  warranty  of  seaworthiness 
at  the  commencement  of  the  voyage  applied, 
although  the  policy  was  an  inland  policy,  the 
voyage  being  expressed  by  the  policy  to  be  from 
Montreal  to  Halifax.  Quebec  Marine  Insurance 
Company  v.  Commercial  Bank  of  Canada,  3 
L.  R.,  P.  C.  234  ;  39  L.  J.,  P.  C.  53  ;  22  L.  T. 
559 ;  18  W.  R.  769. 


Express  Warranty.] — The  express  pro- 


vision as  to  seaworthiness  in  the  policy  did  not 
exclude  the  implied  warranty.    lb. 
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Inland  Vessel  need  for  Oeean.] — ^When  a 

yessel  built  for  inland  navigation  is  insured  for 
an  ocean  voyage  there  is  an  implied  warranty 
that  she  shall  be  made  as  seaworthy  for  the  voy- 
age as  such  a  vessel  can  be  made  by  ordinary 
arailable  means.  I'umbull  v.  Jansan,  36  L.  T. 
635— C.  A. 

A  steamer  of  light  construction,  built  for  in- 
land navigation  in  Trinidad,  was  insured  for  the 
voyage  out.  On  the  voyage  she  broke  in  two  at 
Bea,  and  went  down.  In  an  action  on  the  policy 
the  jury  found  that  the  vessel  was  not  seaworthy 
as  an  ocean-going  vessel,  and  was  not  made  as 
seaworthy  as  she  might  have  been  by  ordinary 
available  means  : — Held,  that  on  these  findings 
the  defendant  was  entitled  to  judgment.    Ih, 

Policy  on  Salvage.] — In  avoyap^  policy  on 
salvage,  there  is  an  implied  condition  or  waiv 
ranty  of  seaworthiness.  KnUl  v.  Hoopety  2  H. 
&  N.  277  ;  26  L.  J.,  Ex.  877. 

It  being  now  well  established  as  a  rule  of  law, 
that  in  an  insurance  for  a  voyage,  either  on  ship 
or  on  goods,  or  on  freight,  a  warranty  of  sea- 
worthinessy  for  the  voyage  of  the  ship  insured,  or 
of  the  ship  In  which  the  goods  are  earned,  is  to 
be  implied,  but*  seawortldness  being  a  relative 
term,  and  the  question  of  what  it  involves  in 
each  case  being  one  of  fact,  there  is  no  exception 
to  the  rule  in  the  case  of  an  insurance  on  sal- 
vage, that  is,  on  ship  and  cargo,  in  respect  of  the 
lien  of  the  insured  for  salvage  service  rendered, 
there  being  no  exclusion  of  such  a  warranty ;  and 
words  in  the  policy,  reciting  that  the  ship  and 
cargo  must  have  been  abandoned  by  the  original 
crew,  and  taken  into  port  by  the  salvor,  the  in- 
sured, in  whose  interest  the  insurance  is  effected, 
do  not  amount  to  an  implied  exclusion  of  it, 
being  merely  explanatory  of  the  interest  insured. 

The  question  to  what  extent  the  vessel,  under 
such  circumstances,  is  to  be  seaworthy,  is  for  the 
jury,  who  will  say  whether  the  ship  was  at  the 
commencement  of  the  voyage  in  such  a  state  as 
to  be  reasonably  capable  of  performing  it.    lb, 

1>.  On  Time  Policy. 

Ko  Implied  Condition.] — ^By  the  law  of  Eng- 
land, in  a  time  policy  effected  on  a  ship  then  at 
sea,  there  is  no  implied  condition  that  the  ship 
shall  be  seaworthy  on  the  day  when  the  policy  is 
intended  to  attach,  Gihsan  v.  SinaU,  4  H.  L. 
Gas.  353 ;  1  C.  L.  R.  363  ;  17  Jur.  1131. 

In  a  time  policy,  there  is  not  an  implied  war- 
ranty that  the  ship  is  seaworthy  wherever  she  may 
be,  or  however  situated,  at  the  commencement  of 
the  risk ;  but  only  that  she  is  seaworthy  so  far  as 
the  assured  could  provide  for  her  being  so  when 
the  risk  commenced  :  e.g.  if  she  was  in  a  port  at 
the  time,  that  she  was  in  a  proper  condition  for 
such  a  port :  if  at  sea,  that  she  was  seaworthy 
when  the  particular  voyage  commenced ;  the 
term  "  seaworthy,"  in  a  poBcy  for  time,  as  in  ^ 
voyage  policy,  implying  not  necessarily  fitness  to 
go  to  sea,  but  fitness  to  encounter  the  hazards  of 
the  situation  in  which  she  is  placed  when  the 
risk  attaches.  S,  61,  in  the  Excnequer  Chamber, 
16  Q.  B.  128  ;  20  L.  J.,  Q.  B.  152  ;  15  Jur.  325. 

A  time  policy  contains  no  implied  warranty  of 
seaworthiness,  either  at  the  commencement  of 
the  risk  or  at  any  other  time.  Per  Willes,  J.,  in 
Tkomp$<m  V.  Hooker,  El.,  Bl.  &  El.  1049. 

To  a  declaration  on  a  policy  alleged  to  have 


been  made  on  the  1st  of  May,  1862,  '<  at  and  from 
the  meridian  of  the  day  of  sailing  from  Suez,  to 
the  meridian  of  the  20th  of  March,  1853,"  aver- 
ring that  afterwards  the  ship  set  sail  and  de- 
parted from  Suez,  and  that  the  day  of  her  so  sail- 
ing from  Suez  was  after  the  20th  of  March,  1852, 
and  before  the  20th  of  March,  1853,  and  that 
after  the  meridian  of  the  day  of  sailing  from 
Suez,  and  before  the  meridian  of  the  20th  of 
March,  1853,  the  ship  was  by  the  perils  of  the 
sea  wholly  lost,  the  defendant  pleaded  that  the 
ship  was  not  at  the  time  of  sailing  from  Suez,  or 
at  any  time  on  the  day  of  sailing  from  Suez,  or  at 
any  time  afterwards,  during  the  continuance  of 
the  risk  in  the  insurance  mentioned,  seaworthy  : 
— Held,  that  the  plea  was  no  answer  to  tiie 
action,  the  policy  being,  in  substance,  a  time 
policy  ;  and,  consequently,  there  being  no  implied 
warranty  that  the  vessel  was  seaworthy  on  the 
day  when  the  policy  was  intended  to  attach. 
Mhhael  v.  Tredwin,  17  C.  B.  551 ;  25  L.  J.,. 
C.  P.  83. 

In  a  time  policy  the  law,  in  the  absence  of 
special  stipulations  in  the  contract,  does  not 
imply  any  warranty  that  the  vessel  should  be 
seaworthy.  Dudgeon  v.  Pembroke,  2  App.  Cas. 
284  ;  46  L.  J.,  Q.  B.  409 ;  36  L.  T.  882  ;  25  W.  R. 
499. 

Continuing  Obligation.] — In  an  action  brought 
for  a  total  loss,  by  stranding,  within  the  time  of 
the  running  of  a  time  policy,  after  leaving  an  in- 
termediate port,  the  defence  was  that  at  the  time 
of  the  loss,  the  vessel  was  unseaworthy  by  reason 
of  an  insufficient  crew,  she  having  sailed  from 
the  intermediate  port  without  sufficient  hands  to 
work  the  vessel,  lUthough  she  had  sufficient  crew 
at  the  time  she  started  for  the  voyage  : — Held, 
that  the  warranty  of  seaworthiness  in  a  time 
policy,  at  the  commencement  of  the  risk,  is  not 
a  continuing  obligation  cast  upon  the  assured 
while  the  risk  is  running.  Jenkins  v.  Heycock, 
8  Moore,  P.  C.  C.  351 ;  1  C.  L.  R.  406  ;  5  Moore, 
Ind.  App.  361. 

0.  Carrsrlng  Gk>od8. 

Implied  Condition.] — To  an  action  by  a  ship- 
owner against  a  shipper  of  goods  to  recover  his 
proportion  of  average  loss,  he  pleaded  that  his 
promise  was  subject  to  a  condition,  viz.,  that  the 
ship  was  seaworthy  at  the  commencement  of  the 
voyage,  and  that  she  was  not  seaworthy  : — 
Held,  a  bad  plea.  ScMoss  v.  Ileriotj  14  C.  B.,  N.  S. 
59  ;  10  Jur.,  N.  S.  76;  8  L.  T.  246  ;  11  W.  R.  596. 

He  also  pleaded,  that  there  never  was  any  ex- 
press promise  to  the  effect  in  the  declaration 
mentioned  ;  that  the  ship  was  unseaworthy  at 
the  commencement  of  the  voyage,  and  that  the 
average  loss  was  occasioned  and  arose  from  and 
in  consequence  of  such  unseaworthiness  : — Held, 
a  good  plea,  inasmuch  as  it  shewed  that  the  ship- 
owner's actionable  negligence  and  misconduct 
produced  the  very  damage  for  which  he  sought  to 
recover  contribution  from  the  shipper,    lb. 

Ship  and  Cargo.] — ^A  policy  was  made  ^*on 
wine  in  casks,  on  or  under  deck,"  in  a  named 
ship.  The  wine  was  stowed  wholly  on  deck,  and 
so  loaded  the  ship  was  unable  to  stand  thorough 
weather  which  she  encountered,  except  by  jetti- 
son-of  the  wine  ;  she  was,  however,  in  respect  of 
herself  and  the  underdeck  cargo,  at  no  time  in 
very  real  danger,  on  account  of  the  facility  with 
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which  the  deck  caigo  could  be  got  rid  of,  which 
was  effected  by  staving  in  the  casks  of  wine. 
The  weather  was  of  the  rough  character  to  be 
expected  at  the  time  of  the  year.  In  an  action 
against  the  underwriters  for  the  loss  of  the  wine  : 
— Held,  that  the  warranty  of  seaworthiness  im- 
plied on  voyage  policies  extends  to  the  ship,  in- 
cluding the  cargo,  and  is  not  fulfilled  if  the  ship 
only  can  be  made  safe  on  an  ordinary  voyage  by 
the  destruction  of  the  insured  cargo.  JbanielU 
or  DanieU  v.  Harru,  10  L.  R.,  C.  P.  1 ;  44  U  J., 
C.  P.  1  ;  31  L.  T.  408  ;  23  W.  B.  86, 

Deck  Cargo.]— A  ship  sailing  from  British 
North  Americafor  a  port  in  the  United  Kingdom, 
with  part  of  the  caigo  on  deck,  in  violation  of 
16  &  17  Vict.  c.  107,  88.  170,  171,  172,  is  not  a 
statutoiy  unseaworthiness.  Wilson  v.  Mankin, 
35  L.  J.,  Q.  B.  203  ;  13  L.  T.  664  ;  12  W.  R.  198 
-T-Ex.  Ch,    Seejtoit,  col.  763. 

KentraL] — A  neutral  vessel  must  have  docu- 
mentary proof  of  neutrality  to  be  seaworthy. 
Steel  V.  Lacy^  3  Taunt  285. 


Quantity — ^Discharge.] — ^A  ship,  in- 
sured at  and  from  a  port,  sailed  on  ner  voyage  in 
an  unseaworthy  state,  in  consequence  of  having 
a  greater  cargo  than  she  could  safely  carry.  The 
defect  was  discovered  before  any  loss  accrued, 
and  part  of  the  cargo  was  discharged,  and  a  loss 
subsequently  accrued,  in  no  degree  attributable 
to  her  having  been  overladen  in  the  early  part 
of  her  voyage : — ^Held,  that  the  underwriters  were 
liable  for  such  loss.  Weir  v.  Aherdecn^  2  B.  &  A. 
320. 

Condition  as  to  Goods.] — It  is  not  a  condition 
precedent  to  the  attaching  of  a  policy  on  goods 
against  sea  risks,  that  the  subject  of  insurance 
should,  at  the  commencement  of  the  voyage,  be 
fit  to  encounter  the  ordinary  vicissitudes  of  a  voy- 
age. Kochel  V.  iSiiundcr*,  17  C.  B.,  N.  S.  71  ;  33 
L.  J.,  C.  P.  310  ;  10  Jur.,  N.  S.  920 ;  12  W.  R. 
1106. 

d.  Crew. 

Kegligenoe  of.] — Underwriters  are  responsible 
for  the  misconduct  or  negligence  of  the  captain 
and  crew,  but  the  owner,  as  a  condition  precedent, 
is  bound  to  provide  a  crew  of  competent  skill. 
Slwre  V.  BewtaU,  7  B.  &  C.  798,  n. ;  1  M.  &  B, 
111. 

•  Where,  in  a  policy  on  a  voyage  up  the  Medi- 
terranean, on  the  coast  of  IS^min,  the  under- 
writers stipulated  that  they  would  not  be  liable 
higher  up  the  Mediterranean  than  Tarragona, 
the  assured  could  not  recover,  where  the  cap- 
tain of  the  ship,  through  entire  ignorance  of 
the  coast,  which  the  occasion  and  the  terms  of 
the  policy  required  him  to  distinguish,  went  into 
Barcelona,  an  enemy*s  port,  which  is  higher  up 
than  Tarragona  ;  for  this  was  either  a  deviation 
without  any  just  cause,  or  there  was  a  ^lure  of 
an  implied  warranty  on  the  part  of  the  assured, 
that  a  captain  and  crew  of  competent  skill  and 
knowledge  for  the  declared  purpose  of  the  voyage 
should  be  provided,     Tait  v.  Lett,  14  East,  481. 

Iniuffioienoy.] — The  underwriters  were  not 
liable  where  the  crew  was  insufficient,  in  not 
having  a  person  on  board  able  to  take  the  cap- 
tain's place  on  his  being  dangerously  ill,  and  the 
ship  was  consequently  obliged  to  deviate  from 


her  course  to  find  a  person  to  direct  her. 
Clifford  V.  HuiUer,  M.  &  M.  103  ;  3  C.  &  P.  16. 

The  question,  whether  a  ship,  on  a  voyage 
from  Madras  to  London,  is  not  seaworthy  if  m& 
has  no  person  on  board  her,  besides  the  captain, 
who  is  capable  of  navigating  her,  is  a  question  of 
fact  for  the  jury,  and  not  a  question  of  law  to  be 
determined  by  the  judge.    Ih, 

As  a  full  complement  of  men  is  not  necessary 
in  harbour,  a  ship  does  not  cease  to  be  seaworthy 
for  want  of  a  crew  till  she  sails  on  the  voyage 
without  a  crew.  Annen  v.  Woodman^  3  Taunt. 
299. 

Where  a  ship  sailed  on  her  outward  voyage 
from  Liverpool  to  Cuba,  with^a  crew  of  thirteen 
men,  and,  on  her  arrival  at  the"  latter  place,  three 
had  died  and  two  deserted  there,  and  the  captain 
could  only  procure  eight  men  for  the  whole  of  the 
homeward  voyage,  and  two  for  Mont^o  Bay  in 
Jamaica  (ten  men  being  a  competent  crew  to 
navigate  the  vessel)  ;  and  he  accoixlingly  touched 
at  Montego  Bay  for  the  sole  purpose  of  landing 
those  two  men  and  procuring  others  in  their 
stead,  which  he  did  ;  and  the  vessel  was  lost  by 
the  perils  of  the  sea  in  proceeding  from  thence 
on  the  voyage  to  Liverpool : — Held,  that  on  a 
policy  from  Cuba  to  Liverpool,  the  ship  was  not 
seawortiiy  as  to  her  crew  for  the  whole  of  her 
homewaid  voyage  when  she  sailed  from  Cuba  ; 
or  that,  even  if  she  then  had  a  sufficient  crew,  the 
touching  at  Montego  Bay  was  a  deviation  ;  and 
that  the  circumstance  of  her  having  become  sea- 
worthy by  having  a  sufficient  crew  at  the 
time  of  the  loss,  did  not  entitle  the  assured  to 
recover  against  an  underwriter  on  the  policy. 
For$1uivo  V.  Chabert,  6  Moore,  369 ;  3  B.  &  B. 
158.    See  also  Oraltam  v.  Barras,  post,  733. 

Absenco.^ — ^Where  the  assured  have  once  pro- 
vided a  sufficient  crew,  the  negligent  absence  of 
all  the  crew  at  the  time  of  the  loss  is  no  breach 
of  the  implied  warranty  that  the  ship  should  be 
i  properly  manned.  Busk  v.  Royal  Exchange 
'  Assurance  Company^  2  B.  &  A.  73.  And  see 
Bishop  V.  Pcntlandy  7  B.  &  C.  214  ;  1  M.  &  B.  49. 

Where  no  Contract.] — A  plea  to  an  action  on 
a  policy  that  the  master  of  the  vessel  on  which 
the  poUcy  was  effected  had  not  entered  into  an 
agreement  in  writing  with  the  seamen,  pursuant 
to  5  &  6  Will.  4,  c.  19,  8.  2,  wherefore  the  voyage 
was  illegal,  is  ill,  as  the  non-compliance  with  the 
statute  by  the  master  did  not  make  the  voyage 
itself  illegal  or  the  vessel  unseaworthy.  Red- 
mond  V.  Smith,  2  D.  &  L.  280 ;  8  Scott,  N.  R. 
250  ;  13  L.  J.,  C.  P.  159  ;  8  Jur.  711. 

Kumber  of.] — ^A  warranty  on  the  margin  of  a 
policy,  "thirty  seamen  besides  passengers," 
means  thirty  persons  belonging  to  the  ship^s 
company,  including  cook,  surgeon,  boys,  &c. 
Bean  v.  Stupart,  1  Dougl.  11. 

e.  Pilot. 

Absence  of.] — ^A  ship,  homeward  bound  to  the 
port  of  London,  received  a  pilot  at  Orfoidness, 
as  directed  by  5  Geo.  2,  c.  20.  and  dropped  him 
before  she  reached  her  moorings  in  the  River 
Thames,  after  which,  before  she  was  safely 
moored,  an  accident  happened,  and  the  vessel 
was  sunk ;  the  underwriter  on  the  ship  and 
cargo  was  held  discharged  from  his  liability, 
there  not  being  a  pilot  on  board  at  that  time, 
though  it  did  not  appear  that  the   loss  was 
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directly  imputable  to  want  of  skill  in  those  who 
navigated  the  vessel.  Lauj  v.  Hollingitworthy  7 
T.  R.  160.  See  Dixon  v.  Sadler,  5  M.  &  W.  415. 
A  captain  neglecting  to  employ  a  pilot  where 
necessary,  discharges  the  insurers.  JloUings- 
waHh  V.  BrodHcU,  7  A.  &  E.  40  ;  2  N.  &  P.  608  ; 
1  Jur.  430. 

f.  Repairs. 

InBQilleieiit.]  —  Where  a  vessel  had  been 
lengthened,  and  insured  for  a  foreign  voyage, 
but  the  new  parts  were  not  fastened  with  hang- 
ing knees  : — Held,  that  she  was  not  seaworthy 
for  such  a  voyage  at  the  commencement  of  the 
risk.     Watt  v.  Morris,  1  Dow,  32. 

To  a  declaration  upon  a  policy  for  twelve 
months,  which  stated  tnat  the  vessel  was  lost  by 
the  perils  of  the  sea,  a  plea  that,  after  the  policy, 
the  ^ip  became  unseaworthy,  that  she  could 
have  been  rendered  seaworthy,  that  the  plaintifi 
neglected  to  repair  her,  and  that  by  reason  of 
the  premises,  she  remained  in  an  unseaworthy 
state  until  the  time  of  the  loss,  is  bad,  as  it 
should,  at  all  events,  have  stated  that  the  plain- 
tiff knew  of  the  unseaworthiness,  and  that  he 
had  an  opportunity  of  repairing  her.  JIoUiTiffS' 
worth  V.  Brodrick,  tupra. 

Where  a  vessel  is  sent  to  sea  in  a  state  not  fit 
for  the  particular  voyage,  and  without  encoun- 
tering any  more  than  ordinary  risk  is  obliged, 
owing  to  the  defective  state  in  which  she  sailed, 
to  put  into  a  port  for  repair,  the  shipowner, 
though  the  defects  were  not  known  to  him,  and 
he  has  acted  without  fraud,  cannot  recover 
against  the  insurer  the  expenses  of  such  repairs 
as  were  rendered  necessary  in  consequence  of  the 
unseaworthy  state  of  the  vessel,  though  there  is  no 
warranty  of  seaworthiness.  Fawcns  v.  Sarnfieldy 
6  El.  iL  Bl.  192 ;  26  L.  J.,  Q.  B.  249 ;  2  Jur.,N.  S.  665. 

tf,  Taokle  and  Fomitnre. 

Cablet.] — Under  the  implied  warranty  as  to 
seaworthiness,  it  is  necessary  not  only  that  the 
hull  of  the  vessel  should  be  tight,  staunch^  and 
strong,  but  that  she  should  be  also  furnished 
with  ground-tackling  suflScient  to  encounter  the 
ordinary  perils  of  the  sea  ;  and  therefore,  where 
it  appear^  that  the  best  bower-anchor  and  the 
cable  of  the  small  bower-anchor  were  defective, 
the  vessel  was  not  seaworthy,  Wilhie  v.  Geddet, 
3  Dow,  67. 

In  a  policy  by  a  member  of  a  mutual  insurance 
club,  there  was  a  memorandum  that  "  all  ships 
were  to  be  inspected  and  approved  by  a  commit- 
tee of  the  club,  and  that  all  chain-cables  were  to 
be  properly  tested  : " — Held,  in  an  action  for  a 
loss,  that  it  was  not  a  condition  precedent  which 
made  it  necessary  for  the  insurea  to  prove  that  a 
chain-cable  had  been  tested  previously  to  the 
voyage.  Barrison  v.  Douglas,  6  N.  &  M.  180  ; 
3  A.  &  E.  396  ;  1  H.  &  W.  380. . 


I.] — ^When  the  sickness  of  the  master 
or  crew  is  set  up  as  an  excuse  for  deviation,  it  is 
incumbent  on  the  assured  to  shew  that  proper 
medicines  and  necessaries  for  the  voyage  were  on 
board,  in  a  case  where  the  nature  of  the  voyage 
requires  that  there  should  be  a  surgeon  on  board. 
Woolf  V.  Claggetty  3  Esp.  257. 

h.  I«i8:ht6rs. 
On  an  insurance  of  goods  on  a  voyage  policy. 


until  the  same  are  safely  landed  at  the  port  of 
discharge,  "  including  all  risks  to  and  from  the 
ship,"  there  is  no  implied  warranty  that  the 
lighter  used  at  the  end  of  the  voyage  to  convey 
the  goods  from  the  ship  to  the  shore  shall  bo 
seaworthy  for  that  purpose.  Lane  v.  Xixon,  1 
L.  R.,  C.  P.  412  ;  35  L.  J.,  C.  P.  243  ;  12  Jur., 
N.  S.  392  ;  14  W.  R.  641. 

Where  there  is  a  warranty  that  a  ship  shall  set 
out  upon  a  voyage  seaworthy,  the  insurer  is  to  be 
liable  for  the  ordinary  incidents  in  the  usual 
course  of  the  voyage.  If  the  hiring  of  lighters 
at  the  end  of  the  voyage  is  one  of  the  usual  inci- 
dents, the  insurer  must  take  the  consequence  of 
the  local  lighters  being  unfit  to  put  the  goods  on 
shore.    Ih, 

1.  Proof. 

Opinion.] — Upon  a  question  concerning  the 
seaworthiness  of  a  ship,  after  the  evidence  of 
persons  who  have  been  examined  as  to  her  con- 
dition, experienced  shipwrights,  who  never  saw 
her,  may  be  called  to  say,  whether,  upon  the 
facts  sworn  to,  she  was,  in  their  opinion,  sea- 
worthy or  not.  Bechwith  v.  Sydebotham,  1 
Camp.  117  ;  8,  P.,  Thornton  v.  Boyal  Exchange 
Company f  Peake,  25. 

Onm  of  Proof.] — In  an  action  on  a  policy  of 
insurance  it  was  proved  at  the  trial  that  the 
vessel  put  back  from  inability  to  proceed  eleven 
days  alter  she  started  on  her  voyage  :  the  judge 
directed  the  jury  that  the  time  which  elapsed 
between  setting  sail  and  putting  back  was  suffi- 
ciently short  to  shift  the  onus  of  proof  from  the 
underwriters,  and  make  it  incumbent  on  the 
assured  to  prove  that  the  unseaworthiness  arose 
from  causes  occurring  subsequently  to  setting 
sail : — Held,  a  misdirection.  Pickup  v.  Thames 
Marine  Insurance  Company,  Limited,  3  Q.  B.  D. 
594  ;.  47  L.  J.,  Q.  B.  749  ;  39  L.  T.  341 ;  26  W.  R. 
689— C.  A    Affirming  26  W.  R.  477. 

It  is  a  clear  and  established  principle,  that  if 
a  ship  is  seaworthy  at  the  commencement  of  the 
risk,  though  she  becomes  otherwise  in  one  hour 
afterwards,  the  warranty  is  complied  with,  and 
the  underwriter  is  liable.  IVatson  v.  Clark,  1 
Dow,  344. 

But  where  the  inability  of  a  ship  to  perform 
the  voyage  insured  appears  in  a  short  time  from 
the  period  of  her  setting  sail,  the  presumption 
is,  that  the  inability  arose  from  causes  existing 
previously  to  the  commencement  of  the  voyage, 
and  that  she  was  not  then  seaworthy.    lb. 

The  age  of  a  ship  is  not  of  itself  any  proof  of 
unseaworthiness,  but  is  of  weight  in  evidence.  lb. 

Where  a  ship  sailed,  and  soon  afterwards  en- 
countered a  storm,  became  leaky,  put  back,  and 
was  found,  on  survey,  to  be  materially  decayed, 
and  a  damage  was  discovered  which  could  not 
fairly  be  considered  as  the  effect  of  the  storm  : 
— ^Held,  that  she  was  not  seaworthy  when  she 
sailed  on  the  voyage  insured;  and  that,  on  a 
question  as  to  seaworthiness,  honesty  of  inten- 
tion is  no  answer,  but  the  fact  of  seaworthiness 
must  appear,  or  otherwise  the  underwriter  is  dis- 
charged ;  and  though  a  vessel,  after  sailing,  en- 
counters a  storm,  yet,  unless  the  damage  which 
renders  her  unfit  for  the  voyage  can  be  fairly 
considered  as  the  effect  of  such  storm,  the  im- 
plied warranty  is  not  complied  with.  Douglas 
V.  Scougall,  4  Dow,  269. 

A  ship,  soon  after  her  sailing  on  a  voyage  ^^ 
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Bored,  was  found  to  be  unfit  for  sea ;  the  ques- 
tion whether  she  was  seawftrthy  at  the  commence- 
ment of  the  risk  or  the  voyage  (when  not 
otherwise  ascertained)  must  be  decided  by 
rational  inference  from  the  circumstances.  And 
a  ship  is  primft  facie  to  be  deemed  seaworthy  ; 
but  iif  it  is  found,  soon  after  her  sailing,  that  she 
is  not  sound,  without  probable  and  adequate 
cause,  by  stress  of  weather  or  otherwise,  to  ac- 
count for  it,  the  rational  inference  is,  that,  not- 
withstanding appearances,  she  was  not  seaworthy. 
Parker  v.  PotU,  3  Dow,  23. 

Estoppel  by  Agreement.]  —  In  an  action 
against  the  underwriters  of  a  policy  for  a  total 
loss,  the  declaration  stated  that  they  agreed  that 
the  ship  should  be  considered,  and  was  thereby 
allowed  to  be,  seaworthy  in  her  hull,  tackle  and 
materials  for  the  voyage,  the  insured  declaring, 
that,  to  the  best  of  their  belief,  and  acooiding  to 
their  knowledge  and  information,  the  ship,  at 
the  time  of  the  insurance,  was,  in  all  respects, 
seaworthy  for  the  voyage ;  that  the  vessel, 
during  her  voyage,  by  stormy  winds  and  tem- 
pestuous weather,  and  by  the  force  and  violence 
of  the  winds  and  waves,  became  leaky,  strained, 
riven  and  damaged,  insomuch  that  by  means 
thereof  it  became  necessary  for  her  preservation 
for  her  to  sail  to  the  nearest  port  of  safety  ;  that 
she  accordingly  sailed  to  the  nearest  port  of 
safety ;  that  on  her  arrival  there,  she  was  unfit 
to  prosecute  her  voyage  without  being  repaired 
and  refitted ;  that  she  was  found  to  be  unsea- 
worthy  and  unfit  to  prosecute  her  voyage,  unless 
great  repairs  were  done  upon  her  ;  that  such  re- 
pairs could  not  be  done ;  that  it  was  not  possible 
to  obtain  any  repairs  sufficient  to  enable  her  to 
proceed  on  her  voyage,  or  to  proceed  to  any  other 
{)ort  to  be  repaired  ;  that  it  became  expedient  and 
necessary  to  abandon  the  voyage  and  to  sell  the 
£hip,  and  that  the  ship  was  sold ;  by  means  of 
which  premises  the  voyage  was  not  performed, 
and  the  vessel  was  wholly  lost  to  the  assured  : — 
Held,  that,  whether  the  loss  of  the  vessel  was 
occasioned  by  unseaworthiness  or  by  perils  of  the 
sea,  the  underwriters  were  bound  by  their  admis- 
sion, and  could  not  dispute  the  seaworthiness. 
Parfibt  V.  Thompson,  13  M.  &  W.  392  ;  14  L.  J., 
Ex.  73. 

Held,  also,  on  motion  in  arrest  of  judgment, 
that  it  sufficiently  appeared  that  the  loss  of  the 
vessel  was  occasioned  by  the  perils  insured 
against.    lb, 

3.  Position  op  Ship. 

Safety  on  a  given  Bay.] — ^A  policy  on  a  ship 
at  and  from  H.  to  V.,  with  a  warranty  that  the 
ship  was  "  in  port "  on  a  previous  day,  means  the 
port  of  H.,  and  it  is  not  sufficient  that  she  was 
safe  in  some  other  port  on  that  day.  Colby  v. 
Hunter,  M.  &  M.  81  ;  3  C.  &  P.  7. 

In  a  representation  that  a  ship  was  seen  safe 
on  such  a  day,  and  had  performed  two-third*  of 
her  voyage,  if  it  turns  out  that  she  had  got  as  far 
as  was  represented,  but  was  lost  two  days  before 
the  day  mentioned,  the  mistake  is  material,  and 
makes  the  policy  void,  Macdowall  v.  Fraser,  1 
Dougl.  260. 

Time  of  Bay.] — Goods  were  insured  from 

the  lading  of  them  on  board  the  ship,  lost  or  not 
lost,  and  warranted  well  on  a  particular  day ; 
the  ship  was  lost  on  that  day,  before  the  policy 
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was  underwritten ;  and  it  was  holden  that  the 
underwriter  was  liable,  for  the  warranty  is  com- 
plied with  if  the  ship  was  safe  at  any  time  of 
that  day.    Blackhurst  v.  Cockell,  3  T.  R.  360. 

Hot  to  Enter  after  certain  Bate.] — ^When  a 
ship  is  insured  on  a  time  policy  at  and  from 
Montreal,  to  trade  between  the  Island  of  New- 
foundland, Nova  Scotia,  Cuba,  and  Quebec  and 
Montreal,  and  the  policy  contains  a  stipulation 
in  the  following  words :  "  Not  allowed  under 
this  policy  to  enter  the  Gulf  of  St.  Lawrence 
before  the  25th  April,  nor  to  be  in  the  Gulf 
after  the  16th  November ;  nor  to  proceed  to 
Newfoundland  after  the  1st  December,  or  before 
the  15th  March,  without  payment  of  additional 
premium,  and  leave  first  obtained,  war,  risk,  and 
sealing  voyages  excepted  ; "  the  policy  is  not  to 
be  construed  as  declaring  that  the  vessel  may 
proceed  from  any  of  the  ports  named  in  the 
policy  to  Newfoundland  on  or  before  the  1st 
December,  notwithstanding  it  might  have  to 
pass  through  the  Gulf  after  the  15th  November ; 
but  under  that  clause  the  vessel  is  neither  to  be 
in  the  Gulf  after  the  15th  November,  nor  to 
proceed  to  Newfoundland  from  any  port  after 
the  Ist  December ;  and  if  the  skip  enters  the 
Gulf  after  the  15  th  November,  she  commits  a 
breach  of  warranty  within  the  words  of  the 
policy,  and  the  underwriters  are  not  liable  for 
any  loss  occurring  in  consequence  of  that  breach, 
unless  they  accept  abandonment  with  a  know- 
ledge of  the  breach.  Provincial  Insurance  Com' 
pany  of  Canada  v.  Leduc,  6  L.  R.,  P.  C.  224 ;  43 
X,  J.,  P.  C.  49  ;  31  L.  T.  141 ;  22  W.  R.  929. 

• 

Conitmotion  of  Condition.] — ^When  a  warranty 
or  a  condition  in  a  policy  of  marine  insurance  is 
expressed  in  clear  terms,  evidence  will  not  be 
admitted  to  shew  that  it  is  to  be  construed  con- 
trary to  the  apparent  meaning  of  those  terms, 
although  the  desired  construction  may  be  that 
which  has  ordinarily  been  put  upon  it  by  persons 
making  use  of  that  form  of  policy.    lb, 

Eyidenee  as  to.]  —  If  an  insurance  broker 
states  by  way  of  inference  and  computation  that 
a  ship  is  at  a  certain  place  at  the  time  of  effect- 
ing a  policy,  it  is  not  a  ground  of  avoiding  the 
policy,  though  the  broker  was  utterly  mistaken ; 
the  underwriter  not  taking  the  pains  to  inquire 
what  were  the  facts  on  which  the  broker  formed 
his  conclusion.  Brine  v.  Featherstont,  4  Taunts 
869. 

4.  To  Sail  on  a  given  Day. 

Bepartnre — ^What  is.] — A  warranty  to  sail  on 
or  before  a  particular  day^is  not  fulfilled  if  the  ship 
does  not  completely  unmoor  on  that  day,  though 
she  then  has  her  cargo  and  passengers  on  board, 
and  is  quite  ready  to  sail,  and  is  only  prevented 
doing  so  by  stress  of  weather.  Kelson  v.  Saira- 
dor,  M.  &  M.  309. 

The  warranty  to  "depart"  before  a  certain 
day,  which  is  used  by  the  Royal  Exchange  As- 
surance Company  in  their  policies,  does  not 
mean  merely  to  break  ground,  but  fairly  to  set 
forward  upon  the  voyage  ;  therefore,  where  a 
ship  in  complete  sea-readiness  weighed  anchor 
with  some  little  prospect  of  more  favourable 
weather,  but  in  half  an  hour  was  beaten  back, 
and  came  to  anchor  within  the  bar,  half  a  mile 
nearer  to  the  sea  than  the  place  of  loading : — 
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Held,  that  this  was  not  a  departure  within  the 
warranty.  Jfoir  v.  Royal  J&change  Asiuranee 
Company,  6  Taunt.  241  ;  1  Marsh«  570 ;  3  M.  & 
S.  461  ;  4  Camp.  84. 

Twsuffidftttt  Crew.] — ^A  warranty  to  Bail 

on  or  before  a  particular  daj  is  not  complied 
with  by  leaving  the  harbour  on  that  day,  with- 
out having  a  sufficient  crew  on  board,  sdthough 
the  remainder  of  the  crew  is  engaged  and  ready 
to  sail.  Graham  v.  Barras,  3  N.  &  M.  125  ;  5 
B.  &  Ad.  1011. 

t 

Katnro  of  Port — ^Loading.] — Policy  on  goods 
by  ship  or  ships,  from  Demerara  to  London, 
warranted  to  sail  from  Demerara  on  or  before 
the  1st  of  August,  1823  ;  usage  found  for  small 
vessels  to  lof^  and  unload  all  their  cargo  in 
the  river  of  Demerara,  and  for  large  vessels  to 
load  and  unload  part  of  their  cargo  on  the  out* 
side  of  a  shoal  off  Demerara,  about  ten  mUes  at 
sea.  The  insured  goods  were  loaded  on  board  a 
email  vessel,  which  completed  her  cargo  in  the 
river,  the  captain  of  which,  having  obtained  his 
clearance,  set  sail  on  the  1st  August,  proceeded 
down  the  river,  and  about'two  miles  out  to  sea, 
and  there  anchored  at  low  water,  by  the  advice 
of  his  pilot.  On  the  3rd  of  August  he  crossed 
the  shoal,  and  proceeded  on  his  voyage,  in  the 
course  of  which  the  vessi^  was  lost  by  perils  of 
the  sea : — Held,  that  the  vessel  sailed  from  De- 
znerara  on  the  Ist  of  August,  within  the  meaning 
and  in  satis&ction  of  the  terms  of  the  policy. 
Zang  v.  Anderton,  5  D.  &  B.  393  ;  3  B.  &  C.  495  ; 
1  C.  &  P.  171. 

XoTing  down  Siver.] — A  policy  contained 

a  warranty  **  not  to  sail  for  B.  N.  A.  after  the 
15th  of  August."  The  vessel,  on  the  morning  of 
the  15th  of  August,  was  cleared  at  the  custom- 
house of  D.,  and  ready  for  sea.  She  was  then 
lying  in  the  Custom-house  Dock,  which  opens 
into  the  river  L.,  which  forms  part  of  D.  harbour. 
She  was  afterwards,  on  the  same  day,  hauled  out 
of  dock  and  warped  dovni  the  river  L.  about  half 
a  mile,  towards  the  mouth  of  the  harbour,  which 
was  some  miles  distant,  for  the  purpose  of  pro- 
ceeding on  her  voyage  to  Q.  in  B.  N.  A.  At  the 
time  of  so  moving  the  vessel,  the  master  and 
crew  knew  it  to  be  impossible  to  get  to  sea  that 
day.  The  next  day  she  was  warped  a  little  far- 
ther down  the  river,  and  on  the  17th,  when  the 
wind  changed,  she  got  to  sea.  The  jury  having 
found  that  the  master  and  crew  fully  intended  to 
sail  for  Q.  on  the  15th  of  August,  if  it  had  been 
possible,  and  did  all  they  could,  and  used  eveiy 
means  and  exertion  so  to  do,  and  that  they  in- 
tended by  so  doing  to  put  themselves  in  a  better 
situation  for  the  prosecution  of  the  voyage,  and 
not  merely  and  solely  to  fulfil  the  warranty : — 
Held,  that  the  vessel  was  in  the  prosecution  of 
her  voyage  on  the  15th  of  August,  and  that  the 
warranty  not  to  eail  to  B.  N.  A.  after  that  day 
had  been  complied  with.  Cochrane  v.  Fisher 
(in  error),  1  C,  M.  &  R.  809  ;  S.  C,  nom.  Fisher 
V.  Coekran,  6  Tyr.  496.  Affirming  S,  C,  2  C.  &  M. 
581 ;  4  Tyr.  424. 

A  policy  on  freight  and  goods,  per  ship  named, 
at  and  from  Portneuf  to  London,  warranted  to 
sail  on  or  before  the  28th  October  ;  and  on  the 
26th  the  ship  dropped  down  from  Portneuf  with 
an  incomplete  crew  for  the  voyage,  and  on  the 
28th  reached  Quebec,  which  was  the  nearest 
place  where  she  could  obtain  a  clearance,  and 


there  completed  her  crew,  and  on  the  29th  ob- 
tained her  clearance,  and  sailed  the  next  day : — 
Held,  that  the  dropping  down  from  Portneuf  to 
Quebec  on  the  26th  was  not  a  compliance  with 
the  warranty.  Ridsdale  v.  Newnham,  3  M.&  S. 
456;  4  Camp.  111. 

A  plaintiff  effected  an  insurance  on  freight  by 
a  ship,  subject  to  certain  reguLitions,  which  pro- 
vided that  the  vessel  should  not  saU  from  ports 
in  Ireland  after  the  Ist  September  ;  and  that  the 
time  of  clearing  at  the  custom-house  should  be 
deemed  the  time  of  sailing,  provided  the  ship 
was  then  ready  for  sea.  The  plaintiff's  ship 
being  in  the  port  of  Sligo,  dropped  down  the 
river  before  the  1st  September,  in  readiness  for 
sea,  except  that  she  had  not  her  full  quantity  of 
ballast,  there  being  a  bar  at  the  mouth  of  the 
river,  which  the  ship  could  not  have  crossed  with 
that  quantity  on  board.  Boats  were  in  waiting 
on  the  outside  on  the  1st  September  to  ship  the 
remainder  of  the  ballast,  and  the  vessel  crossed 
the  bar  on  that  day,  but  struck  in  doing  so,  and 
the  master,  to  ascertain  what  damage  she  had 
received,  put  into  an  adjacent  port  without 
taking  the  rest  of  his  ballast,  which  was  not 
done  till  the  4th,  and  the  vessel  proceeded  upon 
her  voyage  on  the  8th : — Held,  that  the  ship's 
dropping  down  the  river,  and  crossing  the  bar 
without  her  full  ballast,  was  not  a  sailing ;  and 
that,  until  the  ballast  was  completed,  she  was 
not  ready  for  sea,  within  the  rule  referred  to  by 
the  policy.  Pettigrew  v.  Pringle,  3  B.  &  Ad. 
514. 

Embargo.] — If  a  ship,  warranted  to  sail  on 
or  before  a  particular  day,  is  prevented  from 
sailing  on  the  day  by  an  embargo,  the  warranty 
is  not  complied  with.  Sore  v,  WhUmvre,  Cowp. 
784. 

On  a  warranty  to  sail  from  Jamaica,  on  or  be- 
fore a  day  certain,  if  the  ship  departs  from  her 
port  on  that  day,  with  all  her  catgo  and  clear- 
ances on  board,  and  proceeds  to  the  place  of 
rendezvous  in  the  island,  expecting  to  nnd  con- 
voy and  proceed  immediately,  but  is  detained 
there  by  an  embargo  till  after  the  day,  the  depar- 
ture is  a  compliance  with  the  warranty,  although 
the  captain  knew  of  the  embargo  when  he  sail^, 
the  embargo  being  only  till  convoy  should  be 
ready.    Earle  v,  Harris^  1  Dougl.  357. 

Even  though  the  place  of  rendezvous  is  out 
of  the  direct  course  of  the  voyage,  it  is  no  de- 
viation. Bond  V.  Nutty  Cowp.  601 ;  1  Dougl. 
367,  n. 

Delay  for  Conyoy.] — A  ship  being  insured  at 
and  from  Surinam,  and  all  or  any  of  the  West 
India  islands,  to  London,  a  warranty  to  sail  on 
or  before  the  1st  of  August  is  satisfied  by  the 
ship  sailing  from  Surinam,  her  last  port  of  land- 
ing, before  the  Ist  of  August,  and  going  into 
Tortola  on  the  4th  to  seek  convoy,  though  she 
did  not  sail  from  Tortola,  which  is  one  of  the 
West  India  islands,  direct  for  London  till  after- 
wards. Wright  v.  Shiffner,  11  East,  515;  2 
Camp.  247. 

A  French  ship  being  warranted  to  sail  from 
Quadaloupe  on  or  beforo  the  31st  December,  if 
she  takes  in  all  her  loading  and  papers,  and 
leaves  her  port  of  loading  before  that  day,  and 
sails  to  another  port  of  the  island  in  the  direct 
course  of  her  voyage,  and  merely  in  the  hopes 
of  joining  convoy,  and  to  take  the  governor's 
dispatches  for  France,  the  warranty  is  complied 
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with,  though  the  governor  there  should  detain 
her  beyond  the  day,  it  being  a  condition  in- 
serted in  one  of  her  clearances,  that  she  should 
pass  that  way  to  take  the  orders  of  goyernment. 
TheUuMon  t.  FerguMonj  1  Dougl.  361. 

Katore  of  Jtepretentatiok  as  to  Time  of 
Sailing.! — ^A  representation  that  the  ship  is 
expected  to  sail  from  the  coast  of  Africa  on  such 
a  day  is  not  material,  so  as  to  vitiate  the  policy, 
although  it  should  turn  out  that  she  actually 
sailed  six  months  before.  Barber  y.  Fletcher,  I 
Dougl.  305. 

A.,  a  merchant  in  London,  haying  an  order  in 
1810,  from  B.,  a  merchant  in  Perth,  for  goods,  to 
be  shipped  from  London  for  Dundee,  sent  the 
goods  to  the  wharf  on  Saturday,  24th  February, 
the  yessel  then  taking  in  goods  being  the  K. 
(unarmed),  which  had  been  substitute  by  the 
shipping  company  for  the  D.  (armed),  the  com- 
pany announcing  on  the  23rd  and  24th  February 
to  all  that  Inquired  that  the  K.,  and  not  the  D., 
was  to  sail  on  the  25th  (Sundays  and  Thursdays 
being  the  regular  sailing-days).  A.  dispatched 
the  invoice  on  the  27th  February,  dated  on  that 
day,  with  advice  that  the  goods  hsid  been  sent  by 
the  D.,  not  naming  the  24th  as  the  day  when  the 
goods  were  sent  to  the  wharf,  and  leaving  it  to 
be  inferred  from  the  date  of  the  invoice  that  the 
furnishing  was  made  on  the  27th,  and  that  the  sea 
risk  did  not  commence  till  the  1st  March.  The 
E.  sailed  witii  the  goods  on  the  25th  February, 
and  was  captured  on  the  2nd  March  by  a  privateer. 
In  an  action  by  A.  against  B.  for  the  price  of  the 
goods  : — Held,  that  he  could  not  recover,  the 
Lord  Chancellor  being  of  opinion,  that  if  B.  had 
insured  upon  the  representation  sent  him,  he 
could  not  have  recovered  from  the  underwriters. 
Af^not  V.  Stewart,  5  Dow,  274. 


was,  that  ships  were  not  to  sail  from  any  por 
on  the  east  coast  of  Great  Britain  to  any 
port  in  the  Belts,  between  the  20th  December 
and  the  15  th  February.  The  plaintiff's  vessel 
sailed  from  Newcastle-upon-Tyne  on  the  8th 
February  for  a  port  in  the  Belts,  and  was  lost  in 
the  Baltic  on  tne  14th  February: — Held,  that 
the  rule  in  question  was  a  warranty,  and  not  an 
exception ;  and  that  the  word  **to"  in  the  rule 
meant  ^* towards"  and  not  '* arriving  at,*'  and 
consequently,  that  the  plaintiff  was  not  entitled 
to  recover  in  respect  of  the  loss.  Colledge  v. 
Ilarty,  6  Ex.  205  ;  20  L.  J.,  Ex.  146. 

Order  of  Voyages.] — Insurance  on  a  voy- 
age from  G.  to  D.,  on  a  representation  that  the 
ship  was  first  to  sail  from  A.  to  B.,  and  from  B. 
to  G. ;  the  voyage  from  A.  to  B.  was  performed, 
but  that  from  B.  to  G.  being  unavoidably  pre- 
vented, the  ship  returned  to  A.,  and  thence  pro- 
ceeded immediately  to  G.,  and  in  perfonning  the 
voyage  from  G.  to  D.  was  lost :  this  was  held  a 
good  commencement  of  the  voyage  insured.  Drie^ 
col  V.  Paseniore,  1  B.  &  P.  200. 


5.  To  Sail  with  Gonvot. 

What  Convoy.] — The  term  "  convoy  '*  in  a  policy 
means  such  convoy  as  shall  be  appointed  by 
government.  D'Fffuino  v.  Bewicke,  2  H.  Bl. 
551. 

A  policy  was  effected  on  a  ship,  on  a  voyage 
from  A.  to  C.,  warranted  to  depart  with  convoy 
for  the  voyage.  The  convoy  appointed  was  to  B., 
a  port  in  the  course,  and  near  to  G.  This  was  a 
compliance  with  the  warranty,  and  the  under- 
writers were  liable,  the  ship  being  captured  in 
the  passage  ^om  B.  to  G.    lb. 

The  ^^tTto  the'^wnere  of  a  ship  instructed     ,  ^^^^.^^'^.f  ^  *  warranty  in  a  policy  that  the 

their  corespondents  by  a  letter,  stkting  »*that   ship  shall  sail  with  convoy,  she  may  sail  without 

*^       -       -  -         --    .»     -   -^    -  convoy  from  her  loading  port  to  the  place  of 

rendezvous  for  convoy  for  uie  voyage,  although 
there  be  convoy  for  ships  on  other  destinations 
between  the  loading  port  and  place  of  rendezvous. 
Wanoick  v,  Scott,  4  Gamp.  62. 


the  Brilliant  will  sail  from  Nassau  for  Glyde  on 
the  1st  May,  a  running  ship,"  to  effect  an  in- 
surance, which  they  accordingly  did,  at  the  same 
time  shewing  the  letter  to  the  underwriters.  The 
ship  in  fact  sailed  on  the  23rd  April,  on  account 
of  a  favourable  opportunity  of  convoy,  and  was 
captured  on  the  11th  May  : — Held,  that  the  ex- 
pression in  the  letter  was  positive,  and  not  a 
mere  statement  of  expectation ;  and  that  being 
a  material  representation,  the  fact  of  its  being 
nntrue  vitiated  the  policy.  Benmetoun  v.  LillU, 
3  Bligh,  202. 

A  representation  to  the  underwriters  at  the 
time  of  effecting  a  policy  by  the  owner  of  goods 
on  board  a  ship  as  to  the  time  of  her  sailing 
being  made,  bon&  fide,  upon  probable  expecta- 
tion, does  not  conclude  him.  BowdenY,  Vaughan, 
10  East,  415. 

In  effecting  a  policy  from  Russia  to  this  country, 
while  the  ship  was  on  the  outward  voyage,  the 
broker  represented  to  the  underwriters  that  a 


Sailing  Orders.] — Sailing  ordeis  are  necessary 
to  the  performance  of  a  warranty  to  depart  with 
convoy,  unless  particular  circumstances  exempt 
the  insured  fix>m  the  general  rule.  Webb  v. 
Thompson,  1  B.  &  P.  5. 

A  warranty  to  depart  with  convoy  is  not  com- 
plied with  unless  sailing  instructions  are  obtained 
before  the  ship  leaves  the  place  of  rendezvous,  if 
by  due  diligence  of  the  master  they  can  be  then 
obtained.  Anderson  v.  Pitcher,  2  B.  &  P.  164  ; 
3  Esp.  134 ;  Stark.  262. 

Performance.] — It  is  not  sufficient  to  sail  with 
a  convoy  appointed  for  another  voyage,  though 
it  may  be  bound  upon  the  same  course  for  a  great 


cargo  was  ready  for  her,  and  she  was  sure  to  be  |  part  of  the  way.     Cohen  v.  Hinckley,  1  Taunt. 

an  early  ship  : — Held,  that  this  amounted  only 

to  a  representation  of  what  was  expected  on  the 

part  of  the  insured,  and  that  the  underwriters 

were  liable,  although  from  the  delay  in  beginning 

to  load  the  cargo,  the  voyage  home  was  changed 

from  a  summer  to  a  winter  risk.    Hubbard  y, 

Glover,  3  Gamp.  313.    See  Brine  v.  Feather- 

stone,  4  Taunt.  869. 


Constmetion  of  Boles.]— A  plaintiff  effected 
A  policy,  subject  to  certain  rules,  one  of  which 


249. 

If  a  convoy  has  sailed,  a  ship  cannot  legally 
endeavour  to  overtake  it.    lb. 

Where  there  are  no  convoys  appointed  at  the 
port  from  which  a  ship  commences  her  homeward 
passage,  she  is  not  bound  to  call  for  convoy  at  a 
port  in  the  course  of  the  voyage,  from  which 
convoys  are  appointed.  Park  v.  Hammand,  4 
Camp.  344 ;  2  Marsh.  189 ;  6  Taunt.  496 ;  Holt,  80. 

A  ship  cannot  legally  proceed  without  convoy 
from  port  to  port  to  join  convoy,  nnless  nhe  has 
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obtained  a  licence  to  sail  without  convoy.  HineJt' 
ley  ▼.  Walton^  3  Taunt.  131. 

A  bill  of  lading  siened  by  the  captain,  stating 
the  ship  to  be  bound  to  the  port  of  destination 
with  conyoy,  amounts  to  an  undertaking  binding 
on  the  owner,  that  the  ship  shall  soil  with  con- 
voy.   Sanderson  v.  Bruher,  4  Camp.  54,  n. 

On  a  representation  that  a  ship  will  sail  with 
convoy,  whereby  the  plaintiff  was  induced  to  pot 
his  goods  on  bcMird,  the  promise  is  complied  with 
if  she  follows  the  convoy  and  joins  it,  so  as  to 
prevent  the  plaintiff  from  maintaining  an  action 
against  the  owner  for  a  loss  from  another  cause 
after  she  has  joined.  Aliter,  if,  by  reason  of  this 
representation,  the  owner  of  the  goods  in  an  in- 
surance made  thereon  was  induced  to  warrant 
that  she  would  sail  with  convoy.  ChrUtin  v. 
IHtehell,  Peake*8  Add.  Cas.  141. 

A  vessel  which  sails  with  convoy,  and  is  driven 
back  by  weather  into  her  port  of  clearance,  may 
lawfully  sail  thence  again  with  her  cargo  on  the 
voyage,  without  waiting  for  the  next  convoy  from 
the  same  port,  or  joining  convoy  from  any  other 
port.    Laing  v.  Glover,  5  Taunt.  49. 

6.  Neutrality. 

At  what  Time.] — ^Under  a  warranty  in  a  policy 
that  the  ship  and  cargo  are  neutral  property, 
it  is  sufficient  that  they  are  neutral  when  the 
risk  commences.  Uden  v.  Parkins&n,  2  DougL 
732. 

If  goods  are  insured  from  A.  to  B.  in  a  neutral 
ship,  it  is  sufficient  to  charge  the  underwriters 
that  the  ship  was  neutral  when  she  sailed.  Tyson 
V.  Gumey,  3  T.  R.  477. 

Any  forfeiture  of  neutrality  by  the  wilful  act 
of  the  assured,  or  of  the  master,  after  the  com- 
mencement of  the  voyage  insured,  is  a  breach 
of  warranty.  OarreU  v.  XensinfftoUt  8  T.  R. 
230. 

(hmerfhip.] — ^A  ship  having  American  papers, 
and  belonging  to  a  person  bom  in  America,  but 
resident  in  England,  was  not  a  neutral  sufficient 
to  satisfy  a  warranty  of  her  being  American,  and 
protected  by  the  American  flag,  during  the 
American  war.  Tahbs  v.  Bendelack,  3  B.  &  P. 
207,  n. ;  4  Esp.  108. 

To  prove  a  warranty,  that  a  ship  insured  was 
of  a  particular  nation,  it  is  primft  facie  evidence 
that  she  carried  the  flag  of  that  nation  at  times 
when  she  was  free  from  all  danger  of  capture, 
and  that  the  captain  addressed  himself  to  the 
consul  of  that  nation  in  a  foreign  port.  Arean- 
gelo  V.  Thompson,  2  Camp.  620. 

The  Merchant  Shipping  Act,  1854,  s.  107, 
makes  the  register  primd  facie  proof  of  dis- 
puted nationality,  but  such  inference  may  be 
overborne  by  circumstantial  evidence  to  the  con- 
trary. The  Princess  Cliarlotte,  B.  &  L.  Adm. 
Cas.  75. 

Insuring  a  ship  by  an  English  name  does  not 
amount  to  a  warranty  or  a  representation  that 
she  is  English.  Clapham  v.  Cologan^  3  Camp. 
382.     See  cases  721,  722. 

Dociiinents.] — An  assured  upon  an  American 
ship  and  cargo,  provided  with  such  a  passport  as 
was  required  by  the  treaty  between  America 
and  France,  and  with  all  other  usual  American 
papers  and  documents,  was  entitled  to  recover 
against   an  underwriter  of  a  policy  on   auch 
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ship  and  goods,  in  case  of  a  capture  by  a  French 
privateer,  notvrithstanding  a  sentence  of  con- 
demnation of  the  same  as  lawful  prize  by  a 
French  Court  of  Admiralty.  Price  v.  Bell,  1 
East,  663. 

Goods  insured  on  board  a  ship  generally  by 
her  name,  without  any  addition  of  country,  and 
not  represented  to  be  of  any  particular  country 
at  the  time  of  the  policy  subscribed,  though  the 
broker  had  said  she  was  an  American  when 
the  ship  was  subscribed,  and  though  she  was  in 
fact  an  American,  need  not  be  documented  as. 
such.    Dawson  v.  Atty,  7  East,  367. 

If  an  insured  vessel  was  warranted  to  carry  a 
French  licence,  it  was  not  sufficient  to  shew  that 
the  captain  of  the  vessel  in  1813,  before  the 
vessel  sailed  from  Dantzic,  received  a  document 
which  purported  to  be  a  French  licence,  without 
shewing  that  he  received  it  from  some  officer  or 
person  in  authority  under  the  French  Govern- 
ment ;  but  proof,  that,  after  the  arrival  of  the 
vessel  at  Bordeaux,  she  was  allowed  to  remain 
there  for  upwards  of  a  month  after  an  inspec- 
tion of  the  French  licence  and  other  documents, 
by  the  officer  of  the  French  Government,  wa» 
prim&  facie  evidence  that  the  document  was 
genuine.  Everth  v.  THnnc,  1  Stark.  508  ;  1  B» 
&  A.  142. 

A  neutral  vessel  is  not  seaworthy  unless  she  is 
provided  with  documents  to  prove  her  ncutralitv» 
Steel  v.  Lacy,  3  Taunt.  286. 

Judgment  of  Poreign  Court — Effbct  of  Con* 
denmation.] — ^Where  a  foreign  court  of  prize 
professes  to  condemn  a  ship  and  cargo  on  tho 
ground  of  an  infraction  of  treaty  in  not  being- 
properly  documented,  as  required  by  the  treaty 
between  the  captors  and  captured;  such  sen- 
tence  is  conclusive  in  our  courts  agninst  a 
warranty  of  neutrality  of  such  ship  and  cargo  in 
an  action  upon  a  policy  against  the  underwriter ; 
although  inferences  were  drawn  in  such  sen- 
tence from  ex  parte  ordinances  in  aid  of  the 
conclusion  of  such  infraction  of  treaty.  Baring 
V.  Royal  Exchange  Assurance  Company,  5  East, 
99.    See  Price  v.  Bell,  supra. 

On  a  policy  of  insurance,  a  condemnation  by 
a  foreign  court  of  admiralty  is  not  conclusive 
evidence  that  the  ship  was  not  neutral,  unlesa 
it  appears  that  the  condemnation  went  upon 
that  ground.  Bemardi  v.  Mofteux,  2  Dougl. 
575  ;  S,  P.,  Saloucci  v.  Johiison,  4  Dougl.  224. 

A  warranty  of  Danish  property  (Denmark 
being  then  a  neutral  power),  in  a  policy  on  ship 
and  goods,  was  holden  to  be  conclusively  dis- 
proved by  a  sentence  of  the  Court  of  Admiralty,, 
condemning  the  ship  and  cargo,  because  the 
master  and  crew  had  broken  their  neutrality  in 
the  course  of  the  voyage  insured,  by  forcibly 
rescuing  the  ship,  which  had  been  seized  and 
carried  into  port  by  a  belligerent  power  for  the 
purpose  of  search.  GarreU  v.  Kensington,  8- 
T.  R.  230. 

If  a  ship  insured  is  merely  represented  aA 
neutral,  a  sentence  of  a  foreign  Court  of  Ad- 
miralty, condemning  her  for  a  violation  of  the 
laws  of  neutrality,  is  not  evidence  to  falsify  the 
representation.  Von  Tungeln  v.  Dubois,  2  Camp. 
161. 

The  protest  is  of  itself  evidence  only  to  con- 
tradict the  captain's  evidence,  not  to  shew  a 
variance  between  it  and  the  condemnation. 
Christian  v.  Coomhc,  2  Esp.  490. 

A  sentence  of  condemnation  of  a  neutral  by  a 
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British  Vice- Admiralty  Court  abroad  is  sufficient 
evidence  from  which  to  presume  that  the  ship 
condemned  had  been  engaged  in  some  illegal 
transaction,  though  the  ground  of  condemna- 
tion does  not  appear  in  the  sentence.  Gibson  ▼. 
Mairj  1  Marsh.  39. 

A  sentence  of  condemnation  in  a  French  Court 
of  Admiralty  is  admissible  in  an  action  here  be- 
tween the  assured  and  underwriters  of 'a  policy 
containing  a  warranty  of  neutrality.  Lothian 
V.  Henderson,  3  B.  &  P.  499. 

A  warranty  of  neutrality  in  a  policy  is  not 
falsified  by  a  sentence  of  a  foreign  Court  of  Ad- 
miralty, condemning  a  ship  for  navigating  con- 
trary to  the  ordinances  of  that  belligerent  state, 
to  which  the  neutral  country  had  not  assented. 
Pollard  V.  Belly  8  T.  B.  434 ;  8.  P.,  Bird  ▼. 
Appleton,  8  T.  B.  662. 

7.  AOAI17ST  C017FI8CATIOK. 

Beiiure  with  Permifiion  of  GN>Y«mm«nt] — A 

warranty  from  loss  by-confiscation  of  the  govern- 
ment in  the  ship's  port  of  discharge,  does  not 
apply  to  a  case  where,  upon  the  arrival  of  the 
ship  in  the  roads  of  Pillau  within  the  Prussian 
dominions,  she  was  boarded  by  two  different 
parties,  one  of  Pmssian  soldiers,  and  the  other 
the  crew  of  a  French  privateer,  who  disputed 
the  possession  of  her,  out  agreed  to  take  her 
into  rillan,  in  order  to  settle  tiieir  claims ;  upon 
which  the  Prussian  government  referred  the 
matter  to  the  French  government  at  Paris, 
where  the  ship  was  condemned  as  prize  to  the 
French  captors,  and  afterwards  given  up  to 
them.  For  the  terms  of  the  warranty  import 
something  more  to  be  done  on  behalf  of  the  local 
government  at  the  port  of  discharge,  than  the 
mere  act  of  seizure  by  or  with  the  permission  of 
such  local  government.  Levi  ▼.  Allnutt^  15 
East,  267. 

'<  In  Port  of  Bisdutrge."]— A  policy  con- 
tained a  warranty  by  the  assured  against  con- 
fiscation by  the  government  in  the  ship's  port  of 
discharge.  A  vessel  destined  to  discharge  at 
Pillau  anchored  two  German  miles  from  Pillau, 
three  English  miles  without  the  roadstead, 
where  vessels  unload,  in  order  to  come  over  the 
bar  into  the  inner  harbour  ;  and  was  captured 
at  her  moorings  by  soldiers  coming  oft  in  a 
boat  &om  Pillau  : — Held,  that  this  loss  was  not 
within  the  warranty.  Levi  v.  Vatigliany  4 
Taunt.  387. 

Where  goods  insured  were  warranted  free 
from  seizure  in  the  port  of  discharge,  the  captain, 
having  arrived  within  about  two  miles  and  a 
half  from  the  harbour  of  the  place  to  which  he 
was  destined,  cast  anchor  and  made  a  signal  for 
a  pilot ;  a  pilot-boat,  in  consequence,  came  out, 
with  douanniers  on  board,  who  carried  him  into 
the  harbour,  where  the  cargo  was  seized  and 
condemned  : — Held,  that  this  was  a  seizure  in 
her  port  of  discharge,  within  the  meaning  of  the 
warranty.     Oom  v.  Taylor,  3  Camp.  204. 

Though  a  policy  on  goods  contains  a  clause  of 
warranty  freeing  the  underwriter  from  seizure 
in  the  ship's  port  of  discharge  ;  yet  the  assured 
having  declared  generally  as  for  a  loss  by  hostile 
seizure,  without  negativing  that  it  was  in  the 
f^hip's  port  of  discharge,  is  no  cause  for  arresting 
the  judgment  after  verdict.  Ru-cker  v.  Green, 
15  East,  288. 

Urder  a  policy  on  goods  from  Londop  to  any 


ports  or  places  in  the  Baltic,  backwards  and  for- 
wards, with  leave  to  touch,  stay,  and  trade  at  all 
places  for  all  purposes,  and  to  take  in  and  dis- 
chaige  goods  wheresoever  the  ship  might  touch 
at ;  and  in  case  it  should  be  found  dangerous  to 
enter  such  ports  and  places,  or  the  captain  was 
not  allowea  to  discharge  the  cargo,  with  leave  to 
return,  until  he  found  a  port  which  he  could 
enter  with  safety :  the  insurance  to  continue 
until  the  ship  and  goods  arrived  at  as  above  ; 
upon  the  ship  until  moored  at  anchor  twenty- 
four  hours  in  safety,  and  upon  the  goods  until 
the  same  should  be  there  discharged  and  safely 
landed;  at  a  premium  of  fourteen  guineas,  to 
return  71.  per  cent,  for  arrival ;  with  warranty 
of  the  goods  free  from  capture  or  seizure  in  the 
ship's  port  or  ports  of  discharge  : — Held,  that 
the  ship  having  arrived  in  the  outer  road  of 
Pillau,  which  is  a  bar  harbour,  where  large  ships 
like  this  are  obliged  to  discharge  part  of  their 
cargoes  into  lighters,  to  enable  them  to  go  over 
the  bar  into  the  inner  harbour,  where  they  dis- 
charge the  remainder ;  and  the  captain  having 
anchored  two  miles  and  a  quarter  farther  out 
than  ships  usually  lie  for  this  purpose  ;  and  hav- 
ing gone  on  shore  to  report  his  ship  and  cargo, 
and  to  obtain  permission  to  discharge  his  cargo, 
and  to  give  directions  for  it ;  and  having  returned 
in  five  or  six  days,  when  he  was  accompanied 
by  Prussian  soldiers  and  a  pilot,  who  took  pos- 
session of  the  ship  and  cargo,  and  dischaj^ged 
part  of  it  into  a  lighter  in  the  place  where  the 
ship  remained  at  anchor,  and  afterwards  carried 
her  over  the  bar  into  the  inner  harbour,  where 
the  goods  were  finally  confiscated ;  this  was  an 
arrival  in  the  captain's  elected  port  of  discharge, 
so  as  to  discharge  the  underwriters  from  the 
loss  by  seizure  there,  within  the  meaning  of  the 
policy.    Dalgleish  v.  Brooke,  15  Bast,  296. 

British  goods  on  board  a  neutral  ship,  being 
insured  from  London  to  any  ports  or  places  of 
discharge  on  the  continent,  with  liberty  to  cany 
simulated  papers,  &c.  free  of  capture  or  seizure 
in  her  port  or  ports  of  discharge ;  and  the  ship 
having  received  instructions  to  proceed  to  the 
river  Jahde  with  a  supercargo,  who,  when  ar- 
rived there,  was  to  go  to  Varel,  which  lies 
thirty-nine  miles  up  the  river,  and  there  give 
notice  to  a  correspondent  of  the  ship's  arrival, 
and  receive  directions  where  the  goods  might 
most  safely  be  landed ;  Varel  and  the  whole  ad- 
jacent country  being  then  occupied  by  the 
enemy  : — Held,  that  a  seizure  by  l3ie  enemy  in 
boats  from  the  shore,  while  the  ship  was  lying 
on  and  off  in  the  middle  of  the  river,  fifteen 
miles  up,  where  it  is  two  miles  wide,  waiting  for 
directions  from  the  supercargo,  who  had  gone 
up  to  Varel  to  get  instructions  where  to  land 
the  cargo,  was  a  seizure  in  a  port  of  discharge 
within  the  exemption  in  the  policy.  Jarman  v. 
Coape,  13  East,  394  ;  2  Camp.  615. 

Where  proTions  Stranding.] — ^An  American 
ship,  insured  from  New  York  to  London,  war- 
ranted free  from  American  condemnation,  hav- 
ing, for  the  purpose  of  eluding  her  national 
embargo,  slipt  away  in  the  night,  was  by  force 
of  the  ice,  wmd,  and  tide,  driven  on  shore,  where 
she  sustained  only  partial-  damage,  but  was 
seized  the  next  day,  and  afterwards,  with  great 
difficulty  and  expense,  got  off,  and  finally  con- 
demned by  the  American  government  for  breach 
of  the  embargo  : — Held,  that  as  there  was  ulti' 
mately  a  tot^  loss  by  a  peril  excepted  out  of  the 
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policy,  the  assared  could  neither  recover  for  a 
total  lofiB,  nor  for  any  previous  partial  loss  aris- 
ing  from  the  stranding,  which  in  the  event 
became  wholly  immaterial  to  the  assured. 
Aliter,  in  case  of  actual  disbursements  made 
ior  repair  of  damage  occasioned  by  sea  perils 
before  the  total  loss,  which  'appeared  to  be 
governed  by  the  general  authority  given  to  the 
assured  to  **  labour  and  travail,"  &c.,  for  the  de- 
fence, safeguard,  and  recovery  of  the  property 
insured.    LivU  v.  Jansen,  12  East,  648. 

Where,  on  a  policy  on  goods  warranted  free 
from  capture  and  seizure,  the  ship  sailed  on  her 
voyage,  and  when  within  eight  or  nine  miles  of 
port  was  obliged  to  come  to  an  anchor  for  want 
of  a  pilot,  and  afterwards  drifted  on  the  sand, 
and  was  totally  wrecked  and  lost  ;  and  whilst 
she  remained  on  the  sand,  she  was  seized  bv 
persons  acting  under  the  authority  of  the  Spanish 
government,  and  the  goods  were  taken  on  shore 
by  them  in  a  damaged  state,  and  confiscated  ; 
and  no  portion  of  them  ever  came  into  the  pos- 
session of  the  assured  : — Held,  that  this  was  a 
loss  by  the  perils  of  the  seas,  and  not  by  capture 
or  seizure,  the  prozima  causa  being  the  loss  of 
the  ship,  ffehn  v.  Corhett,  9  Moore,  390  ;  2 
Bing.206.   . 

8.  Against  Captube. 

Oenerally.] — A  ship  to  be  seaworthy  must  be 
rendered  as  secure  as  possible  from  capture  as 
well  as  from  perils  of  the  sea.  Wedderhum  v. 
JieU,  ]  Camp.  1. 

By  whom.] — ^A  policy  on  a  foreign  ship  must 
be  understood  as  containing  an  exception  of  all 
<»ptures  made  by  the  authority  of  our  own 
^vemment.  Kellner  v.  Le  MenLrier^  4  East, 
396  ;  1  Smith,  72. 


XmigTsnts    on   Board.] — Action  on    a 


voyage  policy  from  Macao  to  Havana  *^  war- 
Tant^Ml  free  from  capture  and  seizure  and  the 
consequences  of  any  attempt  thereat."  The 
clause  stating  the  perils  insured  against  in- 
cluded enemies,  pirates,  rovers,  thieves,  sur- 
prisals,  takings  at  sea,  and  barratry  of  the 
masters  and  mariners.  The  insurance  was  de- 
clared to  be  on  7,300Z.  exi>ended  in  provisions 
for  the  use  of  Chinese  emigrants,  and  in  ad- 
vances on  freight.  The  declaration  alleged  that 
while  the  ship  was  on  her  voyage  on  the  high 
seas  with  the  emigrants  on  board,  the  emigrants 
piratically  and  feloniously  assaulted  the  captain 
and  crew,  and  piratically  and  feloniously  took, 
stole  and  carried  away  the  ship  and  provisions, 
by  reason  of  which  piracy  and  theft  the  ship  and 
provisions  were  wholly  lost  : — Held,  that  such 
taking  possession  of  the  vessel  was  a  seizure 
within  the  meaning  of  the  warranty,  and  that 
the  assurers  were  Uierefore  not  liable.  Klein- 
woH  V.  Sfiepardy  1  El.  k  El.  447  ;  28  L.  J., 
Q.  B.  147  ;  5  Jur.,  N.  S.  863  ;  7  W.  R.  227. 

See  also  cases  ante,  col.  683. 

Whether  in  Port.] — ^Whether  a  vessel,  war- 
ranted free  of  capture  in  port,  is  in  a  port  or  not 
at  the  time  of  her  capture,  is  purely  a  question 
of  fact  for  a  jury.  Reyner  v.  JPearsonj  4  Taunt. 
662. 

Whether  the  place  where  a  vessel  casts  anchor 
is  within  her  port  of  discharge,  is  a  fact  for  the 


jury,  not  a  question  of  law.  Zewin  v.  Keu^nhanij 
4  Taunt.  722. 

A  warranty  in  a  policy  against  capture  in  port 
does  not  protect  the  underwriters  from  a  loss 
happening  from  capture  in  a  place  which  is  not 
within  the  limits  of  any  port,  although  it  may  be 
within  the  headlands  at  the  mouth  of  a  river. 
Baring  v.  Vaux,  2  Camp.  541. 

If  a  vessel  is  taken  at  her  moorings,  being 
neither  within  the  caput  portCls,  nor  within  that 
part  of  a  haven  where  ships  unload,  the  under- 
writer is  not  discharged  by  a  warranty  against 
capture  in  the  ship's  port  of  destination.  Keyser 
V.  Scott,  4  Taunt.  660. 

If  a  ship  is  warranted  free  of  capture  or  of 
seizure  in  port  or  ports,  a  capture  by  an  enemy's 
ship,  while  the  vessel  insured  is  lying  in  an  open 
road,  outside  of  an  harbour,  is  not  within  the 
warranty.    Bromi  v.  Tiemey,  1  Taunt.  517. 

A  warranty  against  capture  in  the  ship's  port 
of  discharge,  does  not  include  capture  in  the 
open  sea  on  the  outside  of  the  port,  by  a  force 
issuing  from  the  port  of  discharge.  MelUsh  v. 
Staniforth,  3  Taunt.  499. 

DoYiation.] — ^Where  a  policy  contains  no  war- 
ranty against  seizure  in  port,  if  the  ship,  to 
avoid  such  seizure,  runs  to  sea  before  she  is  pro- 
perly loaded,  and  is  in  consequence  obliged  to  go 
to  a  port  out  of  the  direct  course  of  the  voyage 
insured,  the  underwriters  are  liable  for  a  subse- 
quent loss.     O'Reilly  v.  Gonne,  4  Camp.  249. 

Otherwise  where  the  policy  contains  a  war- 
ranty against  seizure  in  port.  O^Reilly  v.  Boyal 
Exchange  Assurance  Comjniny,  4  Camp.  246. 

9.  As  TO  Caboo. 

XUrepresentation.] — Where  an  agent  of  a 
shipowner,  effecting  a  policy  on  a  s£dp,  misre- 
presented the  nature  of  the  cargo  which  she  was 
to  carry,  but  this  was  not  inserted  in  the  policy, 
and  it  did  not  appear  that  the  underwriter  was 
induced  by  the  misrepresentation  to  accept  the 
risk : — Held,  that  the  jury  was  warranted  in 
finding  that  the  misrepresentation  was  not 
material,  and  that  it  did  not  vitiate  the  policy. 
Flifin  V.  Headlam,  9  B.  &  C.  693 ;  S,  C,  nom. 
Flinn  v.  Tohtn,  M.  k  M.  367. 

Meaning  of  *<  The  Cargo."] — An  insurance  de- 
clared to  be  on  "  the  cargo,  being  1,031  hhds. 
wine,  does  not  amount  to  a  warranty  that  the 
wine  constitutes  the  whole  cargo,  and  that  no 
other  goods  will  be  taken  on  board.  Muller  v. 
TJiompson,  2  Camp.  610. 

Contraband.] — Whilst  war  was  existing  be- 
tween the  United  States  of  America  and  the 
Confederate  States,  goods  were  insured  on  a 
voyage  from  London  to  Matamoras  by  a  policy 
which  contained  a  warranty  against  contraband 
of  war.  Matamoras  was  a  neutral  port  belong- 
ing to  Mexico,  but  the  intention  of  the  insured 
from  the  beginning  was  to  send  the  goods  on  to 
the  Confederate  States  by  transhipping  them  at 
Matamoras,  and  conveying  them  across  the  river 
which  divided  Mexico  from  the  territory  then  in 
the  possession  of  the  Confederate  States.  Some 
of  the  goods  which  were  so  insured  consisted  of 
artillery  harness : — Held,  that  such  goods  were 
contraband  of  war,  and  that* there  was  .therefore 
a  breach  of  the  warranty,  which  avoided  the 
whole  insurance.    Seynwur  v.  London  and  Pro- 
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Condition  of  Goods.]— It  is  not  a  condition 
precedent  to  the  attaching  of  a  policy  on  goods 
against  sea  tisks,  that  the  subject  of  insurance 
should,  at  the  commencement  of  the  vojage,  be 
fit  to  encounter  the  ordinary  yicissitudes  of  a 
voyage.  Koebel  v,  Saunders^  17  C.  B.,  N.  S.  71 ; 
33  L.  J.,  C.  P.  310 ;  10  Jur.,  N.  S  920 ;  12  W.  R. 
1106.  • 

VI.    CONCEALMENT    AND    MISREPRE- 
SENTATION.      . 

1.  When  Material  generally, 

2.  Knowledge  of  Agents,  748. 

3.  Knovm  Course  of  Proceeding,  750. 

4.  Intelligence  at  Lloyd's,  751. 

5.  State  and  Condition  of  Ship  and  Cargo, 

763. 

6.  T^tne  of  Sailing,  756. 

7.  Skip^s  Name  when  in  Danger,  767. 

8.  Port  or  Place  of  Sailing  or  Loading,  758. 

9.  Commencement  of  Hostilities,  759. 

10.  Terms  of  Insurance,  760. 

11.  Proof,  760. 

1.  When  Material  genebally. 

Fraud.] — It  is  established  by  the  law  of  every 
mercantile  state,  and  the  uniform  decisions  of 
the  courts  at  Westminster,  that  the  suppression 
or  concealment  of  material  intelligence  respect- 
ing a  matter  of  insurance,  whether  fraudulent  or 
not,  vitiates  the  policy.  Thompson  v.  Buchanan, 
4  Bro.  P.  C.  482. 

Correction.] — Where  parties  are  contracting, 
either  of  them,  unless  he  is  under  a  duty  to 
the  other,  may  keep  silence  even  as  to  facts 
which  he  believes  would  be  operative  on  the 
mind  of  the  other  ;  if,  however,  one  of  them  has 
made  a  statement  which  he  believes  to  be  true, 
but  which  in  the  course  of  the  negotiation  he 
discovers  to  be  false,  he  is  bound  to  correct  his 
erroneous  statement.  Davies  ▼.  London  and  Pro- 
vincial Marine  Insuratice  Company,  8  Ch.  D. 
469  ;  47  L.  J.,  Ch.  511 ;  38  L.  T.  478  ;  26  W.  R.  794. 

All  due  Information.] — In  marine  insurance 
the  basis  of  the  contract  between  the  under- 
writer and  the  assured  is  that  the  latter  will 
communicate  to  the  former  information  of  every 
material  fact  of  which  the  assured  has  or  in  the 
ordinary  course  of  business  ought  to  have  know- 
ledge ;  and  that  the  latter  will  take  the  necessary 
measures  by  the  employment  of  competent  and 
honest  agents  to  obtain  through  the  ordinary 
channels  of  intelligence  in  use  in  the  mercantile 
world  all  due  information  as  to  the  subject- 
matter  of  the  insurance.  Proudfoot  v.  Monte- 
Jiore,  2  L.  R.,  Q.  B.  511  ;  36  L.  J.,  Q.  B.  225  ;  16 
L.  T.  585  ;  15  W.  R.  920  ;   8  B.  &  S.  510. 

A  person  at  Sunderland  effected  a  policy  of  in- 
surance, and  said  no  accounts  had  been  received 
of  the  ship.  His  counting-house  was  at  Belfast, 
and  at  the  time  of  saying  this  accounts  had  been 
received  there,  though  this  was  unknown  to 
him  : — Held,  that  his  statement  was  not  false  or 
fraudulent.     Greenwell  v.  Nicholson,  1  Jur.  285. 

Upon  effecting  a  policy  of  marine  insurance, 
the  assured  is  bound  to  disclose  everything  which 
would  affect  the  judgment  of  a  rational  under- 


writer governing  himself  by  the  principles  and 
calculations  on  which  underwriters  in  practice 
act.  lonides  v.  Pender,  9  L.  R.,  Q.  B.  531 ;  43 
L.  J.,  Q.  B.  227  ;  30  L.  T.  547  ;  22  W.  R.  884. 

The  concealment  by  the  assured  at  the  time  of 
effecting  a  marine  policy  of  insurance  of  a  fact 
which  is  material  to  enable  a  rational  under- 
writer, governing  himself  by  the  principles  on 
which  underwriters  in  practice  act,  to  judge 
whether  he  shall  accept  the  risk  at  all,  or  at 
what  rate,  will  vitiate  the  policy,  although  the 
fact  may  not  be  material  with  regard  to  the  risk 
insured.  Rivaz  v.  Gerussi,  6  Q.  B.  D.  222  ;  50 
L.  J.,  Q.  B.  176  ;  44  L.  T.  79. 

Bnmonn.] — It  is  the  duty  of  the  assured  not 
only  to  communicate  to  the  underwriter  articles 
of  intelligence  which  may  affect  his  choice, 
whether  he  wUl  insure  at  all,  and  at  what  pre- 
mium he  will  insure,  but  likewise  all  rumours 
and  reports  which  may  tend  to  enhance  the 
magnitude  of  the  risk.  Lynch  v.  Hamilton,  3 
Taunt.  37. 

Knowledge  of  ITnderwriter.]— A  person  pro- 
posing a  marine  insurance  is  bound  to  commu- 
nicate every  fact  within  his  knowledge  that  is 
material ;  though,  if  a  particular  fact  is  known 
to  the  underwriter  at  the  time,  he  cannot  after- 
wards set  up  as  a  defence  to  an  action  on  the 
policy  that  the  fact  was  not  communicated  ;  but 
if  a  material  fact  is  not  communicated,  which^ 
though  known  to  the  underwriter  once,  was  not 
present  to  his  mind  at  the  time  of  effecting  the 
insurance,  the  non-communication  affords  a  good 
defence  to  the  underwriter ;  and  it  is  not 
enough  for  the  assured  to  show  that  the  par* 
ticulars  supplied  by  the  assured,  coupled  with 
the  underwriter's  previous  knowledge,  would,  if 
the  underwriter  had  given  sufficient  consideration 
to  the  subject,  have  brought  to  his  mind  the 
material  fact  not  communicated.  Bastes  v. 
Hewitt,  2  L.  R.,  Q.  B.  595  ;  36  L.  J.,  Q.  B.  282  ; 
15  W.  R.  1172. 

Knowledge  of,  or  concealment  from  the  par- 
ticular underwriter  may  be  material,  but  not  the 
knowledge  or  igrnorance  of  subsequent  under- 
writers of  a  different  policy.  Foley  v.  Tahor, 
2  F.  &  F.  663. 

On  a  condition  in  a  policy,  that  it  should  be 
void  if  the  assured  should  omit  to  communicate 
any  matter  material  \p  be  made  known  to  the 
insurer : — Held,  that  this  meant  some  matter, 
not  only  material,  but  also  unknown  to  the  in- 
surer ;  and  that  it  did  not  apply  to  something 
which  it  might  well  be  presumed  was  well  known 
to  the  insurer  or  his  agents.  Pimm  v.  Letois,  2 
F.  &  F.  778. 

Letter  leading  to  Inqniry.] — A  material  con- 
cealment is  a  concealment  of  facts,  which,  if 
communicated  to  the  underwriter,  would  induce 
him  either  to  refuse  the  insurance  altogether,  or 
not  to  effect  it  except  at  a  greater  premium  than 
the  ordinary  premium  ;  and  a -letter  containing 
facts,  which,  if  communicated,  would  lead  to  an 
inquiry,  which  would  produce  important  informa- 
tion, ought  to  be  shewn  by  the  assured  to  the 
underwriter.  Ulton  v.  Larkins,  8  Bing.  198  ;  J 
M.  &  Scott,  323  ;  5  C.  &  P.  86,  385. 

Pacts  coming  to  Knowledge  of  Assnred  after 
Slip.] — When  underwriters  have  (as  by  initialing 
a  slip)  made  a  contract  of  assurance,  which,  al- 
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though  inyalid  at  law  and  in  eqaity  for  want  of 
statutoiy  requisitee,  is  nevertheless,  in  practice, 
and  according  to  the  usage  of  those  engaged  in 
marine  insurance,  a  complete  and  final  contract 
binding  upon  them  in  honour  and  good  faith 
whatever  events  may  subsequently  happen,  the 
assured  need  not  communicate  to  the  under- 
writers facts  which  afterwards  come  to  his  know- 
ledge material  to  the  risk  insured  against ;  and 
the  non-disclosure  of  such  facts  will  not  vitiate 
the  policy  of  insurance  afterwards  executed. 
Chry  V.  Pattm,  7  L.  R.,  Q.  B.  304 ;  41  L.  J., 
Q.  B.  196,  n. ;  26  L.  T.  161  ;  20  W.  R.  364.  See 
iSL  C,  9  L.  R.,  Q.  B.  577  ;  43  L.  J.,  Q.  B.  181 ;  30 
L.  T.  758  ;  23  W.  R.  46. 

At  the  time  of  signing  a  slip  the  assured  was 
aware  of  but  did  not  communicate  a  material 
fact.  The  underwriter  afterwards  became  ac- 
quainted with  this  fact  and  signed  a  policy  in 
conformity  with  the  slip  under  protest : — Held, 
that  the  policy  was  vitiated  by  the  concealment. 
JS^ichoUm  V.  Power,  20  L.  T.  650— Ex.  Ch. 

A  proposal  for  insurance  on  freight  was  made 
and  accepted  on  the  11th  of  March.  On  the  16th 
the  ship  was  lost.  On  the  17th,  the  assured,  with 
knowledge  of  the  loss,  but  without  communi- 
cating it  to  the  insurers,  demanded  a  stamped 
policy.  The  insurers  then,  for  the  first  time,  re- 
quired to  be  informed  as  to  the  amount  of  the 
insurance  upon  the  hull,  and  inserted  in  the 
policy  (which  the  assured  accepted),  the  follow- 
ing warranty  :  "  Hull  warranted  not  insured  for 
more  than  2,7002.  after  the  20th  of  March."  The 
yessel  was  then  insured  for  an  additional  500Z. 
in  an  insurance  club,  by  the  rules  of  which  all 
ships  belonging  to  members  were  insured  from 
the  20th  of  March  in  one  year  to  the  20th  of  March 
in  the  following  year,  "  and  so  on  from  year  to 
year  unless  ten  days'  notice  to  the  contrary 
be  given  ;  *'  and  in  the  absence  of  notice  the 
managers  of  the  club  were  to  renew  each  policy 
on  its  expiration  : — Held,  that  the  risk  having 
been  accepted  by  the  insurers  on  the  11th  of 
March,  the  addition  on  the  17th  of  a  term  for 
their  bene^t,  and  not  affecting  the  risk,  did  not 
prevent  the  policy  from  being  one  drawn  up  in 
respect  of  the  risk  accepted  on  the  11th,  and, 
th^efore,  the  concealment  of  the  loss  was  not 
a  concealment  of  a  material  fact  so  as  to  avoid 
the  policy.  Lishman  v.  Northern  Maritivie  Tn- 
furance  Company,  10  L.  R.,  C.  P.  179  ;  44  L.  J., 
C.  P.  185  ;  32  L.  T.  170  ;  23  W.  R.  733— Ex.  Ch. 
Affirming  8  L.  R.,  C.  P.  216  ;  42  L.  J.,  C.  P.  108  ; 
28  L,  T.  165  ;  21  W.  R.  386. 

ITndarwriter,  Estoppel  by  Conduet.]— Where 
the  assurer  discovers  the  concealment  of  a 
material  fact  between  the  initialing  of  the  slip 
and  the  issuing  of  the  stamped  policy,  but  issues 
the  policy  without  protest,  he  is  not  estopped  from 
disputing  his  liability,  nor  is  the  burden  of  proof 
thrown  on  him  to  shew  that  the  assured  was  not 
misled  into  treating  the  contract  as  still  subsist- 
ing. Morrison  v.  Universal  Marine  Insurance 
Company,  8  L.  R.,  Ex.  197 ;  42  L.  J.,  Ex.  116  ; 
21  W.  R.  774— Ex.  Ch.  Reversing  8  L.  R.,  Ex. 
40 ;  42  L.  J.,  Ex.  17  ;  27  L.  T.  791 ;  21  W.  R. 
196. 

Underwriters  having  agreed  upon  the  terms 
for  a  marine  insurance  with  the  broker  of  the 
assured,  initialed  the  slip  and  debited  the  broker 
with  the  premium,  in  ignorance  of  facts  material 
to  be  communicated  to  them,  and  known  to 
the  broker.    Shortly  afterwards  the  underwriters 


discovered  the  concealment,  and  mentioned  it  to 
the  broker,  but  raised  no  objection,  and  after- 
wards, at  the  usual  time,  executed  and  delivered 
to  the  broker  in  silence  a  stamped  policy  in 
accordance  with  the  slip.  News  of  a  total  loss 
having  arrived,  they  repudiated  their  liability 
on  the  ground  of  the  concealment,  and  the 
assured  sued  them  on  the  policy.  It  is  the  usage 
to  issue  a  stamped  policy  in  accordance  with  the 
slip,  no  matter  w^hat  might  happen  after  the 
slip  was  initialed  : — Held,  that  since  the  assured 
had  not  been  induced  to  alter  his  position  by  a 
belief  that  the  underwriters  had  elected  to  tixsat 
the  contract  as  binding,  the  delivery  of  the 
stamped  policy  was  not  an  act  of  estoppel,  nor 
even  primil  facie  evidence  of  an  election,  so  as  to 
make  it  incumbent  on  the  underwriters  to  shew 
that  the  assured  did  not  understand,  or  had  no 
right  to  understand,  the  conduct  of  the  under- 
writers as  an  election.    Ih, 

llateriality  ft  Question  for  Jury.] — If  factsjiot 
disclosed  by  the  broker  for  the  insured,  in  a  re- 
presentation of  the  state  of  the  ship,  appear 
material  to  the  jury,  though  they  did  not  to  the 
broker,  who  merely  on  that  account  abstained 
from  mentioning  them,  the  insurance  is  void. 
Shirley  v.  WUkinson,  1  DougL  306,  n. ;  3  Dougl, 
41. 

Direction  to  Jury.] — By  the  rules  of  Lloyd's 
register  book,  a  vessel  classed  for  a  period  of 
seven  years  is  bound  to  undergo  a  "half-time 
survey  "  in  her  fourth  year,  and  upon  the  report 
of  such  survey,  the  committee  of  Lloyd's  deter- 
mine whether  she  is  to  retain  her  classification  or 
shall  be  degraded.  If  she  has  satisfactorily 
undergone  the  survey  and  retains  her  classifica- 
tion, the  letters  "  H.  T."  are  placed  opposite  to 
her  name  in  the  book,  with  the  date  of  the  sur- 
v.ey.  If  the  report  is  not  satisfactory,  she  is  de- 
graded, and  if  a  survey  is  not  had,  or  is  declined, 
she  is  struck  out  of  the  register.  Each  subscriber 
to  Lloyd's  is  furnished  with  a  copy  of  this  book, 
which  is  corrected  from  time  to  time,  and  he  can 
get  further  information  from  the  secretary  of 
Lloyd's.  Notice  was  given  to  an  owner  of  a  ship 
classed  A  1,  and  built  in  1865,  by  the  surveyor, 
on  the  22nd  of  October,  1869,  that  she  was  due 
for  half-time  survey,  and  he  was  asked  when  she 
would  be  ready  for  survey.  He  replied  on  the 
23rd  of  October,  that  he  had  decided  not  to  con- 
tinue her  in  Lloyd's  book.  On  the  28th  of  Oc- 
tober, his  agent  inquired  of  an  underwriter  at 
what  rate  an  insurance  could  be  effected  upon 
the  ship,  and  the  book  being  looked  at  in  which 
she  stood  A  1,  seven  years  from  1865,  a  quotation 
was  given  to  him.  On  the  15th  of  November  she 
was  initialed  for  insurance,  and  the  policy  was 
issued,  dated  the  1st  of  December,  1869.  On  the 
16th  of  November  she  had  been  struck  out  of  the 
book,  and  the  owner  was  informed  on  the  17th 
of  her  being  so  struck  out.  The  ship  was 
wrecked,  and  became  a  total  loss  pn  the  Slot 
of  December.  An  action  having  been  brought 
upon  the  policy,  it  was  pleaded  that  there  had 
been  concealment  of  material  facts  by  the  owner 
and  his  agents.  The  judge,  at  the  trial,  asked  the 
jury— first.  Was  the  ship  on  the  15th  of  November, 
in  the  ordinary  business  sense  degraded  from  her 
class  ?  To  this  question  the  jury  answered  "  No." 
Secondly,  Was  the  fact  that  the  owner  had  re- 
solved not  to  continue  the  ship  on  the  list,  and 
had  so  stated  to  the  surveyor,  a  material  fact  ^ 
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To  this  question  the  jury  answered,  "No." 
Thirdly,  Ought  the  underwrfter  to  have  known  on 
the  15th  Noyember  that  the  continuance  of  the 
class  must  depend  on  whether  the  ship  had  been 
then  lately  surveyed  and  passed,  or  would  within 
a  few  days  be  surveyed  and  passed  or  repaired, 
and  if  "  Yes,"  ought  the  knowledge  to  have  put  the 
underwriter  to  ask  whether  the  ship  had  been  sur- 
veyed, or  was  about  to  be  surveyed  ?  To  this  ques- 
tion  the  jury  answered  "  Yes,"  and  a  verdict  was 
entered  for  the  plaintiff: — Held,  by  Mellor,  J., 
Lush,  J.,  and  Hannen,  J.,  first,  that  the  judge  was 
not  bound  to  direct  the  jury  as  matter  of  law,  that 
the  verdict  must  be  found  for  the  underwriter ;  and 
secondly,  that  there  was  no  misdirection.  By  Cock- 
bum,  C.  J.,  that  there  was  no  misdirection  but  that 
there  was  proof  of  the  concealment  of  a  material 
f  act,which  ought  to  have  been  communicated  to  the 
underwriter,  there  being  positive  knowledge  on 
the  part  of  the  owner  that  he  had  refused  to  have 
the  ship  surveyed,  while  there  was  only  a  possible 
inference  on  the  part  of  the  underwriter  that 
there  had  been  such  refusal.  Qandy  v.  Adelaide 
Marine  Intnrance  Company,  6  L.  R.,  Q.  B.  746  ; 
40  L.  J.,  Q.  B.  239  ;  25  L.  T.  742. 

On  effecting  an  insurance  on  freight  from 
Belize  to  Rendez-vous  Point  on  the  Honduras 
coast  (the  exact  locality  of  which  was  not 
known  to  either  party)  and  thence  to  London, 
the  agent  of  the  assured  read  to  the  agent  of 
the  assurers  a  letter  which  the  owners  of  the 
vessel  had  received  from  the  captain  from  Belize, 
in  which  Rendez-vous  Point  was  thus  described  : 
— "  It  is  considered  by  the  pilot  here  as  a  good 
and  safe  anchorage,  and  well  sheltered.  I  have 
been  out  and  seen  the  place,  and  consider  it  quite 
safe."  It  was  admitted  that  this  statement  of 
the  captain  was  made  bon&  fide  ;  but  there  was 
evidence  that  Rendez-vous  Point  was  not  at  the 
particular  season  a  safe  anchorage.  In  an  action 
upon  the  policy,  for  a  total  loss,  the  judge  told 
the  jury  that  in  his  opinion  the  letter  did  not 
amount  to  a  statement  of  a  fact,  but  merely 
of  an  opinion  ;  and  he  left  two  questions  to 
them,— First,  Was  the  letter  read  to  the  agent 
of  the  assured  ?  Secondly,  Did  the  captain  and 
the  pilot  consider  that  Rendez-vous  Point  was  a 
safe  anchorage  ?  The  jury  answered  both  ques- 
tions in  the  aiffirmative,  and  a  verdict  was  entered 
for  the  plaintiff : — Held,  no  misdirection,  and 
that  the  verdict  was  warranted  by  the  ovidence. 
Anderson  v.  Paaific  Fire  and  Marine  Insurance 
Company,  7  L.  R.,  C.  P.  65 ;  26  L.  T.  130  ;  20 
W.R.280. 

The  question  for  the  jury  in  such  a  case  is 
whether  the  facts  connected  with  the  captain's 
letter,  its  date  and  contents,  the  time  of  its 
receipt  and  so  forth,  were  such  facts  as  would 
have  properly  influenced  the  judgment  of  a  rea- 
sonable imderwriter  in  determining  whether  to 
accept  the  risk.  Strihley  v.  Imperial  Marine 
Insurance  Company,  1  Q.  B.  D.  507 ;  45  L.  J., 
Q.  B.  396 ;  34  L.  T.  281  j  24  W.  R.  701.  See 
Ei/^kardi  v.  Murdoch,  and  Markintofh  v.  Mar- 
shall, pott,  col.  760. 

Beixisiiraaee— AppropriatioiLj— The  plaintiffs 
were  the  London  agents  of  an  insurance  com- 
pany, who  had  also  an  agent  at  Calcutta.  The 
company  issued  policies  on  cargoes  proceeding 
from  Calcutta  to  the  United  Kingdom,  reinsur- 
ing the  excess  above  5,000Z.  on  any  one  ship, 
through  their  agents,  the  plaintiffs,  with  the  de- 
^^ndants,  lost  or  not  lost,  in  anyone  shij)  as  might 


be  declared.    From  time  to  time  the  plaintiffs 
received  advices  fiom  the  agent  at  Calcutta, 
stating  the  names  of  the  ships,  and  particulars 
of  the  excess  of  5,000Z.  upon  each,  whereupon 
they  declared  the  ships  to  the  defendants,  toge- 
ther with  the  amount  of  the  excess,  indorsements 
of  which  were  made  upon  the  back  of  the  policy 
which  was  thereby  appropriated  to  the  particular 
risk.    By  a  letter  of  the  15th  February,  1860, 
the  Calcutta  agent  informed  the  plaintiffs  of  an 
excess  insured  by  the  company  on  the  ship  R.  on 
the  16th  March ;  both  the  plaintiffs  and  defen- 
dants had  information,  as  the  fact  was,  that  the 
R.  had  been  destroyed  by  fire.    On  the  17th 
March,   the  plaintiffs  appropriated  the  whole 
of  the  amount  remaining  on  the  then  current 
policy  to  other  ships.    On  the  19th  March,  the 
plaintiffs  effected  a  fresh  policy  with  the  defen- 
dants in  continuance  of  the  former  one ;  and  on 
the  21  St  the  plaintiffs  received  the  letter  of  the 
Calcutta  agent  of  the  15th  of  February ;  where- 
upon they  immediately  declared  to  the  defen- 
dants that  the  policy  of   the  19th  would  be 
appropriated  to  the  excess  of  5,0002.  on  board 
the  R. ;  and  on  the  26th  March  made  an  indorse- 
ment thereof  upon  the  policy,  the  defendants 
disputing  their  right  to  do  so  : — Held,  that  the 
fact  of  &e  loss  of  the  R.  being  known  to  both 
plaintifb  and  defendants  at  the  time  of  the 
issuing  of  the  policy  was  immaterial,  as  it  was 
not  at  that  time  known  to  either  party  that  the 
company  had  undertaken  any  risk  with  respect 
to  the  ship ;  and  that  the  declaration  and  appro- 
priation were  sufficient.     Oledstanes  v.  Boyal 
Exchange  Insurance  Corporation,  6  B.  &  S.  797  : 
34  L.  J.,  Q.  B.  30  ;  11  Jur.,  N.  S.  108  ;  11  L.  T. 
805  ;  13  W.  R.  71. 

2.  Ekowledos  of  agents. 

Duty  to  DiMloM — ^To  ITnderwriters.] — ^Any 
person  acting  by  the  orders  of  the  insured,  and 
who  is  anywise  instrumental  in  procuring  the 
insurance,  is  bound  to  disclose  all  he  knows 
to  the  underwriter,  before  the  policy  is  effected, 
Fitzh€rbert  t,  Mather,  1  T.  R.  12. 

To  PrlncipaL] — ^An  agent,  whose  duty 

it  is  in  the  ordinary  course  of  business  to  com- 
municate information  to  his  principal  as  to  the 
state  of  a  ship  and  cargo,  ought  to  do  so  by 
electric  telegraph,  where  that  mode  of  commu- 
nication is  in  general  use ;  and  if  the  agent 
omits  to  discharge  this  duty,  and  the  principal, 
being  thus  left  in  ignorance  of  a  fact  material 
to  be  communicated  to  the  underwriter,  effects 
an  insurance,  the  insurance  is  void,  on  the 
ground  of  concealment  or  misrepresentation. 
Proud/oot  V.  Montefiore,  2  L.  R.,  Q,  B.  511 ;  36 
L.  J.,  Q.  B.  225 ;  16  L.  T.  585 ;  15  W.  R.  920. 
8,  P.,  Holland  v.  Rvssell,  post,  col.  811. 

The  plaintiff,  in  Liverpool,  employed  an  agent 
at  Smyrna  to  buy  madder  on  his  account,  and  to 
ship  and  consign  the  cargoes  to  him  ;  the  agent 
purchased  and  shipped  a  cargo  of  madder,  and 
advised  the  plaintiff  on  the  12th  of  January,  and 
sent  the  shipping  documents  on  the  19th  of  Jan- 
uary. The  ship  sailed  on  the  23rd  of  January, 
but  was  stranded  in  the  course  of  that  day,  and 
the  cargo  became  a  total  loss.  Intelligence  of 
the  loss  was  communicated  to  the  agent  on  the 
24th  of  January,  and  on  the  26th,  the  next  post 
day,  he  wrote  to  the  plaintiff  announcing  the 
loss,  but  purposely  abstained  from  telegraphing. 
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in  Older  that  the  plaintiff  might  not  be  pre- 
vented from  insuring.  The  plaintiff,  on  the  21st 
of  January,  after  the  receipt  of  the  letters  of  the 
12th  and  19th,  but  before  the  receipt  of  the  letter 
of  the  26th,  and  without  any  knowledge  of  the 
loss — ^which,  however,  had*  been  telegraphed  and 
posted  in  Lloyd's  lists — effected  an  insurance  : — 
Held,  that  the  plaintiff  could  not  recover  against 
the  underwriter.    lb. 

Where  the  plaintiffs,  on  25th  October,  1811, 
effected  an  insurance  on  a  ship,  at  and  from  hei 
port  of  lading  to  her  port  of  discharge,  and  on 
the  25th  of  July  preceding,  the  ship,  whilst  in  her 
port  of  lading,  was  driven  on  a  rock  by  a  storm, 
but  got  off  without  appearing  to  have  suffered 
niaterial  damage;  and  the  captain  afterwards 
wrote  a  letter  to  the  plaintiffs,  without  communi- 
cating the' accident,  which  letter  reached  them 
on  the  5th  October ;  and  the  ship  ^terwards 
arrived  at  her  port  of  discharge,  where  the 
captain  made  a  protest,  detailing  the  accident, 
and  stating  that  the  planks  of  her  bottom  must 
have  been  chafed,  and  her  bottom  oUierwise  in- 
jured, by  striking  on  the  rock : — Held,  that  the 
plaintiffs  could  not  recover  as  for  an  average  loss 
arising  from  the  accident ;  for  the  captain  was 
bound  to  communicate  the  accident,  and,  for 
M-ant  of  such  communication,  the  antecedent 
damage  was  an  implied  exception  out  of  the 
policy.     Gladstone  v.  JTin^,  1  M.  &  S.  35. 

Action  by  shipowner  on  two  policies  of  in- 
surance on  the  Jessie  and  her  freight,  lost  or 
not  lost,  at  and  from  Mazi^n  to  the  United 
Kingdom.  The  Jessie  had  arrived  at  Mazagan 
after  a  seventeen  days'  voyage  on  the  27th  of 
December.  Shortly  afterwajds  she  lost  an  anchor 
in  a  storm,  as  to  which  loss  the  captain  made  a 
protest.  On  the  9th  of  January  he  wrote  to  the 
assured,  to  the  effect  that  he  had  commenced 
loading,  did  not  know  when  he  would  finish,  but 
would  write  again.  He  made  no  mention  of  the 
loss  of  the  anchor.  This  letter  was  received  on 
the  24th  of  January.  No  sul^equent  letter  was 
received  by  the  assured.  The  Jessie  sailed  on  the 
15th  of  January,  and  was  never  heard  of  again. 
On  the  24th  of  February  the  assured  wrote  to  his 
agents  to  insure  the  ship  and  freight,  saying,  *^  I 
do  not  know  when  he  was  ready  to  sail.  I  have 
not  had  the  sailiog  letter  yet."  No  mention  was 
made  of  the  letter  of  the  9th  of  January,  or  of 
its  contents.  The  agents  on  the  26th  of  February 
effected  the  policies  which  were  sued  on  : — Held, 
first,  that  the  mere  fact  that  when  the  policy  was 
effected  there  was  an  antecedent  average  loss, 
wMch  the  captain  had  omitted  to  communicate 
to  the  owner,  and  the  owner  therefore  could  not 
communicate  to  the  underwriter,  was  not  enough 
to  avoid  the  policy  altogether.  Stribley  v.  Im- 
pcrial  Marine  Insuranee  Company^  1  Q.  B.  D. 
507  ;  45  L.  J.,  Q.  B.  396  ;  34  L.  T.  281 ;  24  W.  R. 
701. 

Held,  secondly,  that  the  question  which  ought 
to  have  been  left  to  the  jury  was  not  whether  the 
Jessie  was  at  the  time  when  the  policy  was 
effected  an  overdue  or  missing  ship,  but  whether 
the  facts  connected  with  the  letter  of  the  9th  of 
January,  its  date  and  contents,  the  time  of  its 
receipt  and  so  forth,  were  such  facts  as  would 
have  properly  influenced  the  judgment  of  a 
reasonable  underwriter  in  determining  whether 
to  accept  the  risk.    Ih, 

A  merchant  resident  at  Sydney  shipped  goods 
for  England  on  board  the  ship  *C.,  and,  by 
another  ship  that  sailed  after  her,  wrote  to  an 


agent  in  England,  and  desired  him  if  he  re- 
ceived that  letter  before  C.  arrived  to  wait 
for  thirty  days,  in  order  to  give  every  chance 
for  her  arrival,  and  then  effect  an  insurance 
on  the  goods.  The  letter  was  received,  and  the 
agent  having  waited  more  than  thirty  days, 
employed  a  broker  to  effect  an  insurance,  and 
handed  the  letter  to  him.  The  broker  told 
the  underwriters  when  the  C.  sailed,  and  when 
the  letter  ordering  the  insurance  was  written,  but 
he  did  not  state  when  it  was  received,  nor  the 
order  to  wait  thirty  days  after  the  receipt  of  it 
before  the  insurance  was  effected.  The  C.  never 
arrived.  In  an  action  on  the  policy,  no  fraud  was 
imputed  to  the  plaintiff ;  but  several  underwriters 
were  called  for  the  defendant,  who  stated  that  in 
their  opinion  the  matters  not  communicated  were 
material ;  and  the  jury  being  of  opinion  that  a 
material  part  of  the  letter  had  been  concealed, 
found  a  verdict  for  the  defendant : — Held,  that 
the  jury  was  bound  to  find  that  the  part  of  the 
letter  not  communicated  to  the  undei'writcrs  was 
material,  and,  consequently,  the  policy  was  void. 
Richards  v.  Murdoch,  10  B.  &  C.  1)27. 

A  ship  on  an  African  voyage,  the  common 
duration  of  which  is  several  months,  and  some- 
times extends  to  twelve  months  or  more,  arrived 
on  the  coast  in  August,  1799  ;  and  in  February, 
1800,  her  then  commander  wrote  a  letter  to  his 
owners,  mentioning  an  attack  on  her  at  another 
place  on  the  coast  by  the  natives,  who  killed  the 
captain  and  several  of  the  crew,  and  wounded 
others ;  by  means  of  which  and  of  a  fever,  the 
crew  were  reduced  to  five,  and  all  those  sickly, 
and  not  a  man  to  be  procured  at  hand  ;  that  they 
had  been  plundered  of  their  clothes,  &c.,  their 
cabin  stores  were  exhausted,  and  they  did  not 
know  what  to  do.  A  second  letter,  dated  2l6t 
April,  1800,  from  Gaboon  river,  mentioned  their 
arrival  there  on  the  24th  March ;  that  the 
natives  finding  them  weakly  handed,  and  their 
goods  taken  from  them,  did  as  they  pleased ; 
that  they  had  then  nine  men  on  board,  but  their 
provisions  run  very  low ;  that  he  had  mentioned 
certain  parts  of  the  cargo  in  his  last'  letter,  and 
expected  to  ship  the  rest,  and  to  sail  at  the  end 
of  the  next  month.  An  insurance  was  effected  in 
September,  1800,  on  the  production  of  the  last 
letter  only,  "  at  and  from  the  ship's  arrival  at  her 
first  place  of  trade  on  the  coast  of  Africa,"  &c. : — 
Held,  sufficient^  that  the  last  letter  truly  stated 
the  then  condition  and  circumstances  of  the 
ship ;  which,  though  better  than  when  the  first 
letter  was  written,  was  yet  no  fraudulent  con- 
cealment of  former  circumstances ;  the  second 
letter,  both  in  its  terms  and  contents,  referring  to 
a  former  letter,  which  it  was  the  fault  of  the 
underwriters  not  to  have  called  for,  if  they 
thought  that  a  particular  knowledge  of  former 
difficulties,  in  part  subdued,  and  to  the  extent 
truly  stated  in  the  second  letter,  would  have 
varied  the  risk.  Freeland  v.  Glover,  7  East,  457  ; 
3  Smith,  426  ;  6  Esp.  14. 


3.  Known  Coitbse  of  Pbocbeding. 

Pnblie  or  Priyato  Pacti.] — The  concealment 
of  private  facts,  not  of  public  facts,  or  conclu- 
sions from  facts,  will  vacate  a  policy.  Carter  v. 
Boehmy  1  W.  Bl.  593  ;  3  Burr.  1905. 

Nature  of  Trade.] — An  underwriter  is  bound 
to  know  the  nature  and  4>eculiar  circumstance 
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of  the  branches  of  trade  to  which  the  policy 
relates,    ^^oble  y.  Jiennaway,  2  Dougl.  510. 

Underwriters  are  not  entitled  to  notice  of  the 
part  of  a  ship  where  goods  are  stowed,  whether 
on  deck  or  otherwise.  Dacosta  v.  Edmund,  2 
Chit.  227  ;  4  Camp.  142. 

Policy  on  forty  carboys  of  vitriol ;  they  were 
caref  ally  stowed  on  deck,  but  caught  fire,  and 
were  necessarily  thrown  overboard  during  the 
voyage.  Carboys  of  vitriol  are  sometimes  stowed 
on  the  deck,  and  sometimes  beded  in  sand  in 
the  hold,  where  they  are  considered  safer : — 
Held,  that  the  underwriters  were  liable,  although 
there  was  no  communication  to  them  that  l£e 
carboys  were  to  be  stowed  on  deck.    lb. 

Where,  on  an  insurance  on  goods  from  London 
to  Jamaica  generally,  the  goods  insured  were 
destined  to  a  particular  plantation  in  that  island  ; 
and  the  usual  course  in  such  a  case  was  for  the 
ship  to  proceed  to  an  adjoining  port,  and  there 
tranship  her  cargo  into  shallops;  but  no  com- 
munication of  this  fa£t  was  given  to  the  under- 
writers : — Held,  that  they  were  still  liable  for  a 
loss  which  occurred  after  such  transhipment  on 
board  the  shallops.  Stewart  v.  Bellj  5  B.  &  A. 
238. 

According  to  the  usage  of  the  Newfoundland 
trade,  when  ships  arrive  on  the  coast,  they  are 
either  employed  for  some  time  in  fishing  (called 
banking),  or  they  make  an  intermediate  voyage 
in  the  American  seas,  before  beginning  to  take 
in  their  homeward  cargo,  during  which  they  are 
protected  by  a  separate  policy ;  therefore,  in 
effecting  a  policy,  **  lost,  or  not  lost,  at  and  fioxa 
Newfoundland  to  a  port  in  Europe,"  although 
the  ship  is  to  be  employed  in  banking,  it  is  not 
necessuy  to  disclose  the  fact  to  the  imderwriters, 
as  their  risk  only  commences  from  the  time 
when  the  banking  or  intermediate  voyage  ends, 
and  they  are  bound  to  know  the  nature  and 
circumstances  of  the  branch  of  trade  to  which 
the  policy  relates.  VdUajwe  v.  Dewar,  1  Camp. 
503. 

An  insurance  on  a  vessel  engaged  in  the  Afri- 
can wood  and  ivory  trade,  without  stating  to  the 
underwriters  the  fact  of  her  intended  mutual 
or  combined  trading  with  another  ship  on  the 
African  coast ;  such  mutual  trading  was  proved 
to  have  occasionally  prevailed  in  such  African 
voyages,  but  the  usage  was  not  so  general  or 
well  known  as  to  render  it  unnecessary  to 
communicate  the  fact  expressly  to  the  under- 
writers, and  the  omission  to  do  so  was  held  to 
be  fatal  to  the  policies,  on  the  ground  that  the 
mutual  trading  varied  the  risk  and  altered  the 
nature  of  the  voyage,  Ihnnant  v.  Henderson,  1 
Dow,  324. 

4.   iNTELLiaENGE  AT  LLOTD^S. 

Neoasiity  of  Commanieatiiig.] — In  effecting  a 
policy,  a  circumstance  of  intelligence  in  Lloyd's 
lists  need  not  be  communicated  to  the  under- 
writers, however  important  it  may  be  to  the 
computation  of  the  risk  ;  for  it  is  to  be  presumed 
within  their  knowledge,  and  to  be  t£^en  into 
account.  Friere  v.  Woodlumse,  Holt,  572.  And 
«ee  M* Andrew  v.  JSell,  1  Esp.  373  ;  Proud/oot 
v.  Montefiore,  ante,  col.  748. 

In  an  action  on  a  policy,  Lloyd's  shipping  list 
is  admissible  against  the  underwriter,  without 
proof  of  his  having  seen  it,  and  is  primA  facie 
evidence  of  the  time  of  sailing.  But  where  there 
was  a  concealment  l]|y  the  insurer  of  material 


!  facts,  and  an  allegation  of  facts  which  were  uu* 
true,  viz.,  as  to  the  time  of  sailing,  and  the  un- 
derwriter had  acted  thereon,  without,  in  fact, 
seeing  the  list  at  Lloyd's :— Held,  that  the  under- 
writer was  not  bound  thereby,  and  that  the 
judge  ought  to  point  out  to  the  jury,  as  mate- 
rial, such  concealment  and  misrepresentation. 
Mackintosh  Y.Marshall,  11  M.  &  W.  116 ;  12 
L.  J.,  Ex.  337. 

Where    it  was  known  at   Lloyd's  that  "the 
Sophia  of  Bristol  was  at  sea  without  convoy, 

,  'and  the  broker  inquired  of  the  plaintiff  at  Bris- 
tol,  whether  that  was  the  ship  insured,  and  was 

I  informed  it  was,  and  that  the  plaintiff  supposed 
she  had  been  prevented  by  adverse  winds  from 
joining  convoy  at  Falmouth,  but  the  broker  gftt 
the  policy  altered  without  disclosing  this  answer 
to  the  underwriters  : — Held,  that  this  conceal- 
ment vacated  the  policy.  Sawtell  v.  Lotcdon,  5 
Taunt  359  ;  1  Marsh.  99. 


PriTate  Intelligenoe.l  —  The  announce- 


ment in  the  foreign  lists  fil<xl  at  Lloyd's  of  the 
sailing  of  a  ^ip  out  of  the  port  from  which  she 
is  insured,  does  not,  where  such  communicatiou 
is  material,  dispense  with  the  assured's  dis- 
closing a  letter  received  from  his  captain  before 
the  policy  is  effected,  announcing  the  day  of  his 
intended  departure.  Elton  v.  Larkins,  8  Bing. 
198  ;  1  M.  &  Scott,  323  ;  5  C.  &  P.  86,  385. 

Two  prizes  being  carried  into  Liverpool,  the 
captor  gave  orders  to  effect  an  insurance  on 
them  in  London.  One  of  the  prizes  arriving  on 
Sunday,  the  owner  sent  a  despatch  to  his  agent 
in  London,  stating  that  fact,  and  expressing 
fears  as  to  the  other  ship.  The  express  reachecl 
the  broker  on  Tuesday,  and  on  that  day  an  entry 
was  made  at  Lloyd's  of  the  arrival  of  the  vessel 
at  Liverpool.  On  Wednesday  the  captor's  agent 
effected  an  insurance  on  the  other  vessel,  at  a 
premium  of  fifty  ^ineas  per  cent.,  without 
communicating  to  the  underwriters  the  fact  of 
the  express  : — Held,  that  this  was  not  a  conceal- 
ment which  vitiated  the  policy.  Court  v.  Mar- 
tineau,  3  Dougl.  161. 

L.  was  accustomed  to  insure  at  Lloyd's  upon 
floating  policies  quantities  of  cochineiJ  shipped 
for  him  from  the  Canaries ;  he  declared  the  name 
of  the  ship  upon  receipt  of  each  bill  of  lading. 
He  received  mformation  that  a  large  quantity 
would  be  shipped  in  the  Candida,  and  by  the 
same  mail  an  anonymous  letter  reached  Lloyd's, 
containing  a  statement  that  the  owners  intended 
to  lose  that  ship  on  her  next  voyage,  in  order  to 
make  the  underwriters  pay.  A  notice  of  this 
letter  was  openly  affixed  to  a  board  at  Lloyd's ; 
and  L.  was  aware  of  the  contents  of  the  letter, 
but  considered  them  unworthy  of  credit.  At 
this  time  L.  reasonably  expected  that  the  bills 
of  lading  by  the  Candida  would  be  the  next  to 
be  declared  by  him,  and  in  that  case  they  would 
be  covered  by  policies  previously  made.  He 
entered  into  the  policy  sued  upon  without  com- 
municating to  the  underwriter  his  intelligence 
of  a  cargo  to  be  shipped  by  the  Candida,  or  the 
contents  of  the  anonymous  letter.  By  accident 
the  bills  of  lading  of  the  Candida  came  to  L. 
after  those  of  later  shipments,  and  this  policy 
was  declared  upon  the  Candida  : — Held,  in  an 
action  to  recover  for  a  total  loss  of  part  of  the 
cochineal  which  had  been  jettisoned  from  the 
Candida,  that  he  had  been  guilty  of  a  conceal- 
ment which  invalidated  the  policy.  Leigh  v. 
Adams,  25  L.  T.  566. 
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o.  State  and  Condition  of  Ship  and 

Cabgo. 

Groanding  of  Ship.]— A  plaintiff,  as  agent  for 
the  owners,  who  were  loreigners,  of  a  steamer,  in- 
sared  her  for  twelve  months,  beginning  from  the 
2lBt  of  Janaaiy,  1857,  through  H.,  an  insurance 
broker.  On  the  15th  January,  1857,  H.  applied 
to  the  defendant  to  become  the  insurer.  On  the 
same  day  the  plaintiff  received  a  letter  from  the 
master,  stating  that  she  had  been  aground,  had 
received  some  heavy  blows,  and  had  made  her  way' 
in  a  sinking  state  into  the  port  of  C.  This  letter 
the  plaintiff  communicated  to  H.  the  same  day, 
but  H.  did  not  communicate  it  to  the  defendant. 
On  the  22nd  January  the  defendant  wrote  to  H. 
saying,  having  heard  that  the  ship  had  been  on 
shore,  he  considered  his  risk  did  not  commence 
until  she  had  been  surveyed  and  repaired.  To 
this  letter  no  reply  was  made  by  H. ;  but  H., 
havin;;  been  debit^  for  the  whole  premium  in 
the  books  of  the  defendant,  remained  so  debited 
till  after  the  loss,  which  took  place  on  the  9th 
October,  1857 : — Held,  first,  that  the  concealment 
of  the  fact  of  the  ship  having  been  aground  was 
the  concealment  of  a  material  fact,  and  vitiated 
the  policy.  Rustell  v.  Th4)rntony  4  H.  &  N.  788  ; 
29  Li.  J.,  Ex.  9.  Affirmed  on  appeal,  6  H.  &  N. 
140 ;  30  L.  J.,  Ex.  69  ;  6  Jur.,  N.  S.  1080 ;  8  W.  B. 
«15— Ex.  Ch. 

Held,  secondly,  that  there  was  no  waiver,  by 
the  defendant,  of  this,  nor  any  evidence  of  the 
parties  having  entered  into  a  new  contract  of  in- 
surance, commencing  from  the  date  of  the  22nd 
January.    lb. 

Age  of  Ship.] — If  a  representation  is  made  by 
the  assured  to  an  underwriter,  however  honestly 
or  innocently,  that  a  ship  is  new  when  in  fact  she 
is  old,  a  policy  on  goods  on  board  of  her  made  by 
him  will  be  vitiated,  for  the  age  of  the  yessel 
must  be  material  in  considering  the  premium. 
Itmidrs  v.  Pacific  Fire  and  Marine  Inmranee 
ampany,  6  L.  R.,  Q.  B.  674  ;  25  L,  T.  490. 
Affirmed  on  appeal,  7  L.  B.,  Q.  B.  617  ;  41 
L.  J.,  Q.  B.  190 ;  26  L.  T.  738  ;  21  W.  B.  22. 

Bteworthinou.]— Whatever  forms  an  ingre- 
dient in  seaworthiness  need  not  be  disclosed  by 
the  assured  to  the  underwriter  unless  informa- 
tion upon  the  subject  is  particularly  called  for, 
and  then  the  assured  must  fully  disclose  what  he 
knows.  Hayward  v.  Rogers^  1  East,  590 ;  1 
Smith,  289. 

New  Motalling.] — A  shipowner  stated  in  a 
proposal  for  insurance  that  his  ship  had  been 
last  metalled  in  1 867.  The  bottom  was  then  over- 
hauled, and  new  metal  put  where  required : — 
Held,  that  he  had  not  made  a  material  misstate- 
ment so  as  to  vitiate  the  (lolicy.  Alexander  v. 
Campbell,  41  L.  J.,  Ch.  478  ;  27  L.  T.  462— L.  J. 

Delay  for  Bepairs.]— If  the  owner  of  a  ship 
receives  a  letter  from  the  captain,  written 
on  her  arrival  at  a  foreign  port,  giving  such  an 
Account  of  her  as  to  render  it  probable  that  she 
must  remain  there  for  the  purpose  of  being  re- 
paired, beyond  the  time  that  would  be  necessary 
for  her  to  take  in  her  cargo ;  this  letter  need  not 
be  communicated  to  the  underwriters,  in  effect- 
ing a  policy  of  insurance  upon  her,  at  and  from 
the  foreign  port  to  a  port  in  England,  unless 
information  on  the  subject  is  particularly  called 
ior.    Beckwith  v.  Sydcbotham,  1  Camp.  116. 


Oyerloading  —  Biseharge.] — A  ship  insured 
at  and  from  a  i)ort  sailed  on  her  voyage  ^  in 
an  unseaworthy  state,  in  consequence  of  having 
a  greater  cargo  than  she  could  safely  carry ;  the 
defect  was  discovered  before  any  loss  accrued  ; 
and  part  of  the  cargo  was  discharged,  and  a  loss 
subsequently  accrued  in  no  degree  attributable 
to  her  having  been  overladen  in  the  early  part 
of  her  voyage  : — Held,  that  the  underwriters 
were  liable  for  such  loss.  Weir  v.  Aberdeen,  2 
B.  &  A.  320. 

The  vessel  having  sailed  and  put  back  to  the 
Downs,  and  then  sailed  again,  and  laboured  and 
strained  much  from  being  overloaded,  and  then 
put  back  a  second  time ;  and  upon  an  application 
to  the  underwriters  for  liberty  for  the  ship  to  go 
into  port  to  discharge  part  of  her  cargo,  it  was 
only  communicated  to  them  that  the  ship  was 
too  deep  in  the  water  : — Held,  that  as  the  sub- 
sequent loss  had  not  in  any  deg^ree  arisen  from 
her  having  so  strained  and  laboured,  the  com- 
munication of  that  fact  was  immaterial,  and  that 
the  communication  made  was  quite  sufficient.  lb. 

Nature  of  Cargo — ^Bad  Stowage.]— As  a  policy 
on  a  ship  may  be  avoided,  by  unseaworthiness, 
caused  either  by  overloading  or  bad  stowage, 
tending  to  increase  the  danger  or  difficulty  of 
navigation,  and  so  to  enhance  the  rate  of  pre- 
mium, the  not  mentioning  the  nature  of  the 
cargo,  .if  the  proportion  of  dead  weight  in  it 
must  lead  to  hsA  stowage,  may  be  such  a  conceal- 
ment as  vrill  vitiate  the  policy.  But  it  will  not 
be  so  if  the  underwriter  knew,  or  had  reason  to 
believe,  that  the  cargo  would  include  some  pro- 
portion of  dead  weight,  and  the  agent  of  the 
assured,  when  he  effected  the  insurance,  did  not 
know  what  proportion.  Foley  v.  Tabor,  2  P.  & 
F.  663. 


Deelaration    of  Name   of  Ship.]— The 


contract  of  an  underwriter  who  subscribes  a 
policy  on  goods  by  ship  or  ships  to  be  declared 
is,  that  he  will  insure  any  goods  of  the  de- 
scription specified  which  may  be  shipped  on 
any  vessel  answering  the  description  ^n  the 
policy  to  which  the  assured  elects  to  apply  the 
policy;  the  object  of  the  declaration  of  the 
vessers  name  is  to  identify  the  particular  adven- 
ture, and  the  assent  of  the  underwriter  is  not 
required  to  the  declaration,  for  he  has  no  option 
to  reject  any  vessel  which  the  assured  may  select. 
lonides  v.  Pacific  Fire  and  Marine  Insurance 
Company,  6  L.  B.,  Q.  B.  674  ;  25  L.  T.  490. 
Affirmed  on  appeal,  7  L.  B.,  Q.  B.  517  ;  41  L.  J., 
Q.  B.  190  ;  26  L.  T.  738  ;  21  W.  B.  22.  See  post, 
col.  757. 

If  the  description  in  the  policy  designates  the 
subject  with  sufficient  certainty,  or  suggests  the 
means  of  doing  it,  a  mistake  as  to  the  name  of 
the  ship  or  as  to  other  particulars,  will  not  annul 
the  contract,  and  a  mistake  in  the  name  of  the 
vessel,  which  does  not  prejudice  the  underwriter, 
does  not  defeat  the  policy,    lb. 


Materiality  of  ICisstotement.]— Where 


an  agent  of  a  ^ipowner  effecting  a  policy 
on  a  ship  misrepresented  the  nature  of  the  cai^o 
she  was  to  carry,  but  this  was  not  inserted  in  the 
policy,  and  it  did  not  appear  that  the  under- 
writer was  induced  by  the  misrepresentation 
to  accept  the  risk: — Held,  that  the  jury  >yas 
warranted  in  finding  that  the  misrepresentation 
was  not  material,  and  that  it  did  not  vitiate  the 


755    INSURANCE  QAARINE)— Concealment  and  Misrepresentatim.    756 


policy.    Flinn  y.  Headlam,  9  B.  &  C.  693 ;  8,0,, 
nom.  Flinn  v.  Tohin,  M.  &  M.  367. 

Contraband.] — ^A  policy  contained  a  warranty 
against  contraband.  Part  of  the  goods  consisted 
of  artillery  harness,  and  were  shipped  daring  the 
war  between  the  United  States  of  America  and 
the  Ck>nfederate  States',  with  the  intention  of 
sending  them  on  from  a  neutral  port  to  the 
Confederate  States  : — Held,  that  such  goods  were 
contraband  of  war,  and  the  whole  insurance  void. 
SeymovrY,  London  and  Provincial  Marine  Insur- 
ance Company,  41  L.  J.,  C.  P.  193  ;  27  L.  T.  417. 

An  insurance  was  effected  on  goods  at  a  pre- 
mium of  ten  guineas  per  cent.,  to  return  five  per 
cent,  for  convoy  and  arrivaL  The  assured  con- 
cealed from  the  underwriter  that  the  yessel  was 
to  be  a  running  ship,  although  he  was  aware  of 
it : — Held,  that  this  was  a  conce^ment  of  a  fact 
material  to  the  risk,  and  avoided  the  policy. 
JReid  V.  Harvey,  4  Dow,  97. 

Cargo  to  bo  Shippod— Anonymous  Lettor.]— 
L.  was  accustomed  to  insure  at  Lloyd*s  upon 
floating  policies  quantities  of  cochineal  shipped 
for  him  from  the  Canaries  ;  he  declared  the  name 
of  the  ship  upon  receipt  of  each  bill  of  lading. 
He  received  information  that  a  large  quantity 
would  be  shipped  in  the  Candida,  and  by  the 
same  mail  an  anonymous  letter  reached  Lloyd's, 
containing  a  statement  that  the  owners  intended 
to  lose  that  ship  on  her  next  voyage,  in  order  to 
make  the  underwriters  pay.  A  notice  of  this 
letter  was  openly  affixed  to  a  board  at  Lloyd's  ; 
and  L.  was  aware  of  the  contents  of  the  letter, 
but  considered  them  unworthy  of  credit.  At 
this  time  L.  reasonably  expected  that  the  bills 
of  lading  by  the  Candida  would  be  the  next  to 
be  declared  by  him,  and  in  that  case  they  would 
be  covered  by  policies  previously  made.  He 
entered  into  the  policy  sued  upon  without  com- 
municating to  the  underwriter  his  intelligence 
of  a  cargo  to  be  shipped  by  the  Candida,  or  the 
contents  of  the  anonymous  letter.  By  accident 
the  bills  of  lading  of  the  Candida  came  to  L. 
after  those  of  later  shipments,  and  this  policy 
was  declared  upon  the  Candida : — Held,  in  an 
action  to  recover  for  a  total  loss  of  part  of  the 
cochineal  which  had  been  jettisoned  from  the 
Candida,  that  he  had  been  guilty  of  a  conceal- 
ment which  invalidated  the  policy.  Lei^h  v. 
Adams,  25  L.  T.  566. 

Dock  Cargo.] — In  an  action  upon  a  policy  the 
defendant  pleaded  that  the  fact  that  the  ship 
insured  was  to  carry  a  deck  cargo  was  not  dis- 
closed, and  it  was  contended  that  such  cont^al- 
ment  avoided  the  policy  :— Held,  that  it  did  not 
avoid  the  policy  entirely,  but  only  as  regarded 
the  cargo  carried  on  deck.  Clarkson  v.  Yoking, 
22  L.  T.  41. 

Orer-Yalnation  of  Goods.] — Upon  effecting  a 
policy  of  marine  insurance  the  assured  is  bound 
to  disclose  everything  which  would  affect  the 
judgment  of  a  rational  underwriter  governing 
himself  by  the  principles  and  calculations  on 
which  underwriters  in  practice  act.  When, 
therefore,  in  an  action  on  a  policy  of  marine 
insurance,  it  appeared  that  goods  had  been 
insured  at  a  value  very  greatly  over  their 
real  value,  without  disclosing  the  over-valuation 
to  the  underwriter ;  and  it  was  proved  that  under- 
writers do,  in  practice,  act  on  the  principle  that 
it  is  material  to  take  into  consideration  whether 


the  over-valuation  is  so  great  as  to  make  the  risk 
speculative : — Held,  that  this  practice  is  rational ; 
and  that  it  was  proper  to  leave  to  the  jury, 
whether  the  valuation  was  so  excessive,  and 
whether  it  was  material  to  the  underwriter  to 
know  of  such  over- valuation.  lonides  v.  Pender ^ 
9  L.  R.,  Q.  B.  631 ;  43  L.  J.,  Q.  B.  227  ;  30  L.  T. 
547  ;  22  W.  R.  884. 

Goods  Shipped  aftor  Cloarance.] — It  is  no 
objection  to  the  assured  on  goods  recovering  for 
a  loss  by  a  peril  within  the  policy,  that  after  the 
captain  had  obtained  his  manifest  and  custom- 
house clearances,  as  required  by  13  &  14  Car.  2, 
c.  11,  s.  3,  goods  of  the  assured  were  put  onboard 
by  the  packer,  who  had  previously  made  all  the 
necessary  entries  at  the  custom-house.  Carruther^ 
V.  Gray,  16  East,  35  ;  3  Camp.  142. 

6.  Time  of  SAiLma. 

Duty  to  Disoloso.] — The  time  of  a  ship's  sail- 
ing is  not,  in  general,  a  circumstance  necessary 
to  be  communicated  to  the  underwriters,  except 
in  the  case  of  a  missing  ship.  Foley  v.  Moline, 
1  Marsh.  117  ;  5  Taunt.  430. 

It  is  not  necessary  to  disclose  to  the  under- 
writers on  a  policy  at  and  from  London,  whether 
the  ship  has  sailed  or  not.  Fort  v.  Lee,  3  Taunt, 
381. 

Where  a  vessel  has  been  a  long  time  at  sea,  it  is 
a  fraudulent  concealment  if  that  circumstance  is 
not  communicated  to  the  underwriter.  Webster 
V,  Foster,  1  Bsp.  407, 

So,  if  it  is  not  communicated  to  the  broker  em- 
ployed, whereby  he  could  not  answer  the  in- 
quiries of  the  underwriters  on  that  point.    lb. 

Knowledge  as  to  other  Ships.] — ^The  assured 
is  not  bound  to  communicate  any  knowledge  he 
may  have  of  the  time  of  sailing  of  another  ship 
from  the  same  place,  either  before  or  at  the  same 
time  as  his  own,  unless  he  knows  of  something 
particular  having  happened  to  such  other  vessel, 
whidi  might  affect  the  insurance  of  his  own, 
Elton  V.  Larkins,  8  Bing.  198 ;  1  M.  &  Scott^ 
323  ;  5  C.  &  P.  86,  385. 

Where  a  ship  had  sailed  from  Elsineur  on  her 
voyage  home  six  hours  before  the  owner,  who 
followed  in  another  vessel  on  the  same  day,  and 
having  met  with  rough  weather  in  his  passage, 
arriv^  first,  and  then  caused  an  insurance  to  be 
effected  on  his  own  ship  : — Held,  that  these  cir- 
cumstances were  material  to  be  communicated 
to  the  underwriter,  and  that  it  was  not  sufficient 
to  state  merely  that  the  ship  insured  '^  was  all 
well  at  Elsineur  on  f^e  26th  July,''  the  day  of 
her  sailing.    Xirby  v.  Smith,  1  B.  «c  A.  672. 

In  effecting  a  policy  on  the  8th  of  January  at 
Whitehaven,  on  a  ship  at  and  from  Barbadoes  to 
Liverpool,  a  broker's  letter  was  produced,  stating 
that  tne  iship  insured  was  not  coppered,  but  a 
slow  sailer ;  was  expected  to  have  sailed  on 
the  28th  November;  and  that  the  Barton,  a 
coppered  vessel  and  very  fleet,  which  had  sailed 
oa  the  24th  from  Barbadoes,  had  arrived  on  the 
5th  January ;  but  no  notice  was  taken  of  the 
Agreeable,  another  coppered  and  fleet  vessel, 
which  sailed  29th  November,  having  also  arrived 
on  the  same  day  as  the  Barton.  After  verdict  for 
the  plaintiff,  the  court  refused  to  grant  a  new 
trial  on  the  ground  of  concealment.  LUtledale 
V.  Dixon,  1  N.  R.  151. 

Two  prizes  being  carried  into  Liverpool,  the 
captor   gave  orders  to  effect  an  insurance  oa 
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them  in  London.  One  of  the  prizes  arriTing  on 
Sunday,  the  owner  sent  a  despatch  to  his  agent 
in  London,  stating  that  fact  and  expressing  fears 
as  to  the  other  ship.  The  express  reached  the 
broker  on  Tuesday,  and  on  that  day  an  entry  was 
made  at  Lloyd's  of  the  arrival  of  the  vessel  at 
Liverpool.  On  Wednesday  the  captor's  agent 
effected  an  insurance  on  the  other  vessel  at  a  pre- 
mium of  fifty  guineas  per  cent.,  without  com- 
municating to  the  underwriters  the  fact  of  the 
express  : — Held,  that  this  was  not  a  concealment 
which  vitiated  the  policy.  Cimrt  v.  Martineau, 
3  Dougl.  161. 

A  policy  on  a  ship  called  the  King  George,  at 
and  from  Malaga  to  London,  warranted  to  sail 
on  the  10th  of  October,  was  effected  on  the  3rd 
of  November  following.  The  insurer  communi- 
cated to  the  underwriters  that  the  King  George, 
and  another  vessel  called  the  Fruiter,  both  sailed 
for  Malaga  on  the  10th  of  October,  and  the 
underwriters  knew  that  the  Fruiter  had  arrived 
at  London  some  days  before ;  but  the  insurer 
knew  also,  that  the  captain  of  the  Fruiter  had 
seen  the  King  George  off  Oporto  on  the  2l6t 
October,  when  they  had  parted  company  by 
reason  of  a  gale  coming  on  ;  and  this  fact  he  did 
not  communicate  to  the  underwriters.  The  King 
George  was  lost  in  a  storm  at  the  entrance  of  the 
Channel,  on  the  25th  October.  Tn  an  action  on 
the  policy,  the  jury  having  found  for  the  plain- 
tiff, and  that  the  fact  not  communicated  was  not 
a  material  one,  the  court  granted  a  new  trial. 
Westbiiry  v.  Aherdein,  2  M.  &  W.  267  ;  M.  &  H. 
49  ;  1  Jur.  201. 

If  it  appears  that  a  plaintiff  did  not  intend  to 
insure  until  he  believed  her  to  be  missing,  and 
then  not  until  another  ship  which  had  sailed  at 
the  same  time  had  arrived  in  safety,  the  conceal- 
ment of  this  fact  is  fatal.  InDAndrevM  v.  Bell^  1 
Esp.  373.  And  see  IHere  v.  Woodhou^e,  Holt,  572. 


Communieationi  m  to.] — ^A  policy  was  effected 
on  goods  from  Berderygge  to  London,  by  the  con- 
signees on  the  13th  December,  without  com- 
municating a  letter  received  by  them  the  day  be- 
fore, but  (&ted  the  30th  November,  informing 
them  that  the  captain  would  sail  the  next  day, 
and  directing  them,  if  he  should  not  be  arrived, 
to  effect  the  insurance  as  low  as  possible : — 
Held,  a  material  concealment,  though  the  ship 
did  not  in  fact  set  sail  until  the  24th  December. 
Wille*  V.  Glover,  1  N.  R.  14. 

The  concealment  of  letters,  stating  that  the 
vessel  is  about  to  sail  next  month,  is  a  material 
concealment,  and  avoids  the  policy.  Shirley  v. 
Wilkinson,  3  Dougl.  41  ;  1  Dougl.  306,  n. 

Where  the  plaintiffs  effected  a  policy  on  wines, 
from  Oporto  to  London,  on  the  12th  Novem- 
ber, at  which  time  they  were  in  possession  of  two 
letters  from  their  correspondents  at  Oporto  :  the 
first  of  which,  dated  11th  October,  stated  thus, 
"  we  are  loading  the  wines  on  the  Stag,  captain 
Wheatley,  who  pretends  to  sail  after  to-mor- 
row ;"  the  other,  dated  the  13th  October,  en- 
closed the  bills  of  lading,  which  were  filled  up 
"  with  convoy ;"  which  letter  the  plaintiffs  did 
not  communicate  to  the  underwnters  : — Held, 
that  it  was  a  material  concealment.  Bridges  v. 
Hunter,  1  M.  &  S.  16. 

7.  Ship's  Name  when  in  Danger. 

Not  stating.] — If  a  ship  is  advertised  to  be  in 
danger,  and  the  insurer  effects  a  policy  on  ship 


or  ships,  knowing  that  the  ship  in  danger  is  one 
of  them,  without  stating  the  ships'  names,  this  is 
a  concealment  which  avoids  the  policy,  although 
the  rumour  was  false.  Lynch  v.  Hamiltmi,  3 
Taunt.  37. 

An  insurance  was  effected  on  goods  on  board 
ship  or  ships  &om  the  Canary  Islands  to  London, 
and  at  the  time  the  assured's  agent,  who  effected 
the  policy,  knew  that  one  of  the  ship  or  ships 
was  named  the  President ;  and  at  the  same  time 
there  was  a  paper  of  communication  stuck  up  at 
Lloyd's,  that  "  the  Howard,  Marsh,  arrived  off 
Dover  from  Teneriffe  ;  sailed  24th  ult. ;  on  the 
27th,  off  the  Salvages,  fell  in  with  the  President, 
Owens,  from  Lanzarette,  deep  and  leaky  ;"  but 
the  agent  did  not  communicate  his  knowledge 
of  the  ship's  name  to  the  underwriters  : — Held, 
that  the  policy  was  thereby  avoided,  though  the 
intelligence  afterwards  turned  out  to  be  false* 
I/ynch  V.  Dunsford,  13  East,  494. 


-ITnderwritor*!  Meant  of  Identifying.] — 


During  the  American  war  tn  1863-4,  the  Georgia 
screw  steamer  obtained  notoriety  as  a  cruiser  in 
the  service  of  the  Confederate  States  ;  in  May, 
1864,  she  put  into  Liverpool,  where  she  was  dis- 
mantled, and  this  was  also  a  subject  of  public 
notoriety,  and,  as  such,  known  to  the  defendant, 
an  underwriter  at  Lloyd's;  at  Liverpool  she 
was  bought  by  the  plaintiff  at  public  auction, 
and  converted  by  him  into  a  merchant  vessel.  In 
August,  1864,  the  plaintiff,  through  his  broker  in 
London,  effected  with  the  defendant  an  insurance 
of  the  vessel  for  six  months.  The  particulars 
furnished  by  the  plaintiff  were,  Georgia,  S.  S., 
chartered  on  a  voyage  from  Liverpool  to  Lisbon 
and  the  Portuguese  settlements  on  the  west  coa&t 
of  Africa  and  back.  The  vessel  sailed  from 
Liverpool,  and  was  immediately  captured  by  a 
frigate  of  the  United  States.  In  an  action  on  the 
policy  to  recover  for  the  loss,  the  defendant  set 
up  as  a  defence  the  concealment  of  the  fact  that 
the  Georgia  proposed  for  insurance  was  the  late 
Confederate  war  steamer,  and  therefore  liable  to 
capture  by  the  United  States.  The  jury  found 
that  the  defendant  was  not  aware  that  the 
Georgia  which  he  was  insuring  was  the  Confede- 
rate steamer,  but  that  he  had,  at  the  time  of 
underwriting,  abundant  means  of  identifying 
the  ship  from  his  previous  knowledge  coupled 
with  the  particulars  given  by  the  plaintiff : — 
Held,  that  the  defendant  was  entitled  to  the  ver- 
dict. Bates  V.  HmmU,  2  L.  R.,  Q.  B.  595 ;  36 
L.  J.,  Q.  B.  282  ;  15  W.  R.  1172. 

8.  Port  ob  Plage  of  Sailing  ob  Loading. 

The  concealment  of  the  true  port  of  loading 
will  vitiate  a  policy.  Uodgson  v.  Richardsony 
1  W.  Bl.  463. 

If  a  ship  is  insured  at  and  from  a  certain  place^ 
where  in  fact  she  is  not  at  the  time,  but  arrives 
there  after  some  interval  (but  the  fact  is  not 
communicated  to  the  underwriters,  who  do  not 
call  for  information  on  the  subject) ;  it  is  a  ques- 
tion for  the  jury,  whether  the  delay  which  in- 
tervened matenally  varied  the  risk.  Hull  v. 
Cooper,  14  East,  479. 

Tne  owners,  in  1861,  effected  with  an  under- 
wiiter  a  policy  on  bone  and  bone  ash  on  board 
a  vessel,  at  and  from  Buenos  Ayres  and  port 
or  ports  of  loading  in  the  province  of  Buenos 
Ayres,  to  port  or  ports  of  call  and  discharge  in 
the  United  Kingdom.    The  assured  knew,  at  that 
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time,  that  the  vessel  was  going  from  Baenoe ; 
Ajies  to  L.,  a  port  in  the  proTince,  to  complete  J 
her  cargo  ;  but  this  fact  was  not  communicated 
to  the  underwriter,  and  he  did  not  know  that  L. 
was  a  port  in  the  province.  L.  was  a  place 
where  a  trade  in  hides,  bone,  and  bone  ashes 
was  carried  on  between  that  place  and  Buenos 
Ajres ;  but  vessels  could  not  clear  from  L.  to 
Europe,  but  had  to  return  to  Buenos  Ayres  to 
obtain  a  clearance.  There  was  no  artificial 
port,  but  onlj  a  roadstead  protected  by  natural 
headlands  forming  a  kind  of  bay.  L.  was  un- 
known in  1861  to  underwriters  as  a  place  of  load- 
ing ;  and  if  underwriters,  on  a  policy  as  above, 
had  been  informed  that  the  vessel  was  going  to 
load  there  they  would  have  required  a  higher 
premium  than  the  sum  charged.  The  vessel 
went  from  Buenos  Ayres  to  L.,  but  being  unable 
to  get  caigo,  she  left  that  place  to  return  to 
Buenos  Ayres,  and  ^^as  lost  on  her  way  thither : 
— Held,  that  the  non-communication  of  the  fact 
that  the  vessel  was  going  to  L.  to  complete  her 
cargo  was  a  oonce^ment  of  a  material  fact 
which  vitiated  the  policy: — Held,  also,  that  L.  was 
a  port  of  loading  within  the  policy.  Harrower 
V.  Hutchinsotiy  6  L.  R. ,  Q.  B.  684 ;  39  L.  J.,  Q.  B. 
229  ;  22  L.  T.  684  ;  10  B.  &  S.  469— Ex.  Ch. 

By  a  charter-party  it  was  agreed,  tha^i  a  ship, 
then  being  at  M.  V.,  should  proceed  to  F.,  and 
thence  to  8.  C,  where  she  was  to  load  a  complete 
cargo,  and  then  proceed  to  £.;  250Z.  per  month 
for  freight,  to  be  paid  thus  :  250/.,  one  month's 
freight,  at  F.,  and  balance  on  delivery  of  the 
cargo  at  port  of  discharge.  The  vessel  sailed, 
and  250Z.  was  paid.  She  arrived  at  S.  C,  but, 
instead  of  proceeding  to  E.,  returned  to  M.  V. 
A  policy  was  eflfectS,  by  which  4501.,  freight 
advanced,  was  insured  on  the  voyage  from  M.  V. 
to  H.  A  second  charter-party  was  entered  into 
whilst  the  vessel  was  still  at  M.  V.,  by  whidi  she 
was  to  proceed  to  H.  with  the  cargo  then  on 
board,  a  part  of  which  she  brought  fiom  S.  C; 
freight  2501.  per  month,  lowing  a  *'  deduction 
of  2501,  f  which  the  captain  has  already  received 
on  account  of  the  charter."  The  first  charter- 
party  was  not  expressly  cancelled  or  annulled. 
The  ship  sailed  and  was  lost.  At  the  time  of 
effecting  the  policy,  nothing  was  said  as  to  the 
vessel  having  been  to  S.  C. :— Held,  that  it  was 
competent  for  the  parties  to  enter  into  the  second 
charter-party,  and  that  there  was  no  misrepre- 
sentation or  concealment.  EllU  v.  Lafone,  8 
Ex.  546 ;  22  L.  J.,  Ex.  124 ;  17  Jur.  21^— Ex.  Ch. 


9.     COMMENCEaftEKT  OF  HOSTILITIES. 

Common  Knowledge.] — If  an  insurance  is 
made  before  the  commencement  of  hostilities, 
but  when  everybody  expects  a  war  immediately, 
the  insured  is  not  bound  to  give  the  underwriters 
notice,  though  the  ship  does  not  sail  till  after 
the  war  takes  place,  and  the  underwriter  is  liable 
in  case  of  a  capture.  Planche  v.  Fletcher,  1 
Dougl.  251. 

Nationality  of  Assared.] — On  a  policy  effected 
after  a  declaration  of  war  by  America,  but  before 
it  was  known  in  this  country,  where  it  was  not 
stated  in  the  policy,  nor  communicated  to  the 
underwriter,  that  the  assured  was  an  American 
subject,  and  the  loss  happened  in  consequence 
of  a  seizure  by  that  government,  for  a  forfeiture 
for  a  breach  of  their  Non-importation  Act : — 
Held,  that  the  underwriters  were  not  liable,  and 


that  no  action  could  be  maintained,  even  after 
the  termination  of  tbe  war.  Camjpbell  v.  Inne*, 
4  B.  &  A.  423. 

Special  InfSDzmatioB.] — The  assured  on  policy 
at  and  from  Riga,  were  in  the  possession  of  a 
letter  from  their  correspondent  tbere,  stating 
that  an  order  for  sending  the  papers  of  aU  ships 
arriving  at  that  port  to  Petersbuigh  had  pro- 
duced a  gjeat  sensation,  intimating  that  the 
uipers  of  the  ship  insured  had  been  sent  to 
retersbuigh  acoonlingly,  and  expressing  con- 
siderable apprehensions  for  her  safety.  This 
letter  was  not  communicated  to  the  underwriters ; 
but  the  broker  informed  them  of  the  fact  of  the 
8hip*s  papers  having  been  sent  to  Petersburgh: — 
Held,  that  the  poUcy  was  not  vitiated  on  the 
ground  of  concealment,  by  the  non-communica- 
tion of  the  letter.    Bell  v.  Bell,  2  Camp.  479. 

10.    Tebms  of  Insubaxce. 

A  London  merchant,  insuring  at  Leith,  repre- 
sented (contrary  to  the  fact)  tiiat  he  had  done 
some  insurances  at  Lloyd*s  upon  the  same  voyage, 
at  the  same  premium  given  to  the  Leith  under- 
writers, who  (not  being  well  acquainted  with  the 
nature  of  the  risk  themselves)  subscribed  the 
policy  from  their  confidence  in  the  skill  and 
judgment  of  the  London  underwriters : — ^Held, 
that  this  was  a  fraud  which  vitiated  the  policy, 
though  the  misrepresentation  was  not  such  as 
affected  the  nature  of  the  risk.  Sibbald  v.  Hill, 
2  Dow,  263. 

11.  Peoof. 

List  at  Lloyd's.] — ^The  shipping  list  at  Lloyd's, 
stating  the  time  of  a  vessel's  sailing,  is  prim& 
facie  evidence  against  an  underwriter  as  to  what 
it  contains,  as  the  underwriter  must  be  presumed 
to  have  a  knowledge  of  its  contents,  from  having 
access  to  it  in  the  course  of  his  business ;  but 
where  the  insurer,  in  a  letter  written  for  the 
purpose  of  effecting  the  insurance,  made  a  false 
statement  and  concealment  as  to  the  time  of 
the  vessel's  sailing,  and  the  underwriter,  relying 
upon  that  representation,  did  not  in  fact  look  at 
the  list,  but  acted  upon  the  representation  in 
making  the  insurance  : — Held,  that  the  under- 
writer was  not  bound  by  the  contents  of  the  list, 
so  as  to  render  the  misrepresentation  and  con- 
cealment by  which  he  was  misled  immaterial ; 
and  that  it  was  the  duty  of  the  judge  to  have 
pointed  out  to  the  jury  that  misrepresentation 
and  concealment.  Mackintosh  v.  Marshall,  11 
M.  &  W.  116  ;  12  L.  J.,  Ex.  337. 

Opinion.] — The  opinion  of  underwriters, 
whether  upon  certain  facts  being  communicated 
to  them,  they  would  have  insured  or  not  the 

S articular  voyage,  may  be  received  as  evidence. 
I'lckards  v.  Murdoch,  10  B.  &  C.  527. 
The  opinion  of  an  insurance  broker  as  to 
the  materiality  of  fact  not  communicated  was 
thought  inadmissible  as  evidence.  Carter  v. 
Boehm,  3  Burr.  1905  ;  1  W.  Bl.  593  ;  1  Sm.  L.  C. 
555.  And  see  Durrell  v.  Bederley,  Holt,  N.  P.  C. 
283. 

Such  evidence  was  admitted  in  Chapmun  ▼« 
Walton,  10  Bing.  57. 

Bnmonrs.] — The  materiality  of  the  intelli- 
gence or  rumours,  which  the  assured  is  charged 
with  having  suppressed,  is  a  question  for  the  jury, 
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under  the  circutnstanoes  of  the  case.    Richirds 
V.  Jfurdork,  gupra. 

Onus.] — In  an  action  on  a  policy  on  a  ship, 
where  the  defendant  pleads,  that,  at  the  time  of 
making  the  policy,  the  plaintiff  wrongfully 
concealed  material  facts  and  information,  the 
defendant  is  bound  to  prove  all  the  allegations 
in  the  plea.  Mkin  v.  Jan^en,  13  M.  &  W.  655  ; 
14  L.  J.,  Ex.  201 ;  9  Jur.  353. 

On  proof  that  the  facts  were  material,  and 
known  to  the  assured,  slight  evidence  of  non- 
communication to  the  underwriter  will  shift  the 
burden  of  proof.    lb. 


VII.    VOYAGE. 

1.  Oeneral  Legality, 

2.  Simulated  Papertj  762. 

3.  Clearance,  763. 

4.  J>eck  Cargoes,  763. 

5.  Hostile  Ports,  765. 

6.  Ports  under  Embargo,  765. 

7.  Neutral  Trading,  766. 

8.  Other  Prohibitions,  767. 

9.  Abandonment  of  Voyage,  769. 

*1.  Gexebal  Legality. 

Part  of  Voyage.]— If  there  is  any  illegality  in 
the  commencement  of  an  integral  voyage,  and 
an  insurance  is  effected  on  the  latter  part  of  the 
voyage,  which,  taken  by  itself,  woula  be  legal, 
still  the  assured  cannot  recover  on  the  policy. 
Marryatt  v.  Wilson,  8  T.  R.  31  ;  1  B.  &  P.  430. 

If  a  master  sails  under  a  charter-party,  stipu- 
lating for  a  voyage  of  which  a  part  is  illegal, 
semble,  that  this  docs  not  prevent  his  insuring 
on,  nor  subject  him  to  forfeiture  for,  the  part 
antecedent  to  the  illegal  act ;  for  as  he  cannot 
be  compelled  to  perform,  nor  enforce  the  pay- 
ment of  freight  on  the  illegal  part  of  the  adven- 
ture, it  may  be  presumed  that  he  will  abandon 
it.  Setoell  v.  Boyal  Erchange  Company,  4 
Taunt.  856. 

If  a  ship  is  insured  **  at  and  from  A.  to  B.," 
and  there  is  any  illegality  in  the  traffic  during 
her  stay  at  A.,  the  assured  cannot  recover  on  the 
policy  for  a  loss  happening  between  A.  and  B. 
Bird  v.  Appleton,  8  T.  R.  562. 

Yet  an  insurance  on  a  ship  for  a  particular 
voyage  is  legal,  though  she  may  have  done  some 
act  in  a  former  voyage  for  which  she  was  liable 
to  seizure  ;  and  the  goods  may  be  insured  though 
purchased  with  the  proceeds  of  a  former  illegal 
cargo.     lb. 


Lettors  of  Marque.] — ^After  an  assurance  on  a 
ship  on  a  trading  voyage,  the  assured  applied  to 
the  underwriters  for  leave  to  take  in  guns  and  a 
letter  of  marque,  the  latter  of  which  was  posi- 
tively refused  ;  notwithstanding  which,  the  ship 
sailed  with  a  general  letter  of  marque  ;  this 
vacated  the  poUcy,  although  the  assur^  did  not 
in  fact  make  use  of  the  letter  of  marque  for  the 
purpose  of  cruising,  or  intend  so  to  do,  but 
merely  took  it  on  board  for  the  purpose  of 
cruising  on  the  voyage  home.  Denison  v.  Modig- 
Hani,  5  T.  R.  580. 

The  assured  upon  a  trading  voyage,  taking  out 
a  letter  of  marque  (but  without  a  certificate, 
which  was  necessary  to  its  validity),  unknown 
to  the  under^'ritcrs,  solely  with  a  view  to  en- 


762 

courage  seamen  to  enter,  and  without  any  inten- 
tion of  using  it  for  the  purpose  of  cruising, 
though  the  vessel  was  armed  for  self-defence,  is 
not  such  an  alteration  of  circumstances  as  will 
avoid  the  policy.    Moss  v.  Byrom,  6.  T.  R.  379. 

2.  Simulated  Papebs. 

Leaye  to  Carry.]-r-A  ship  not  having  leave  to 
carry  simulated  papers,  although  without  such 
she  would  certainly  have  been  seized  and  con- 
demned as  coming   from  an  enemy's  country 
the  underwriters  were  not  liable  for  a  loss  which 
ensued  from  the  act  of  the  assured  himself 
Homeyer  v.  Lushington,  15  East,  46  ;  3  Camp 
85. 

An  assured  upon  a  policy  on  ship,  not  having 
leave  to  carry  simulated  papers,  cannot  recover 
for  a  loss  by  capture ;  if  it  appears  by  the 
sentence  of  the  foreign  Prize  Court,  that  one  of 
the  causes  stated  for  the  condemnation  was  the 
carrying  of  simulated  papers.  Oswell  v.  Vigney, 
15  East,  70. 

American  goods,  in  an  American  ship,  having 
been  insured  on  a  voyage  from  America  to  the 
Baltic,  with  liberty  to  cany  simulated  papers, 
and  the. ship  having  been  captured,  and  con- 
demned by  a    Danish    sentence,  which,  after 
suggesting  a  doubt  as  to  the  English  character 
of  the  owner,  stated  that  the  positive  contradic- 
tion which  the  documents  contained  concerning 
the  property  of  the  ship  and  caigo  rendered  it 
impossible  to  acknowledge  them  as  neutral ;  and 
the  Prize  Court  of  Appeal,  afterwards  alleging 
as  grounds  of  confirmation,  first,  that  the  ship's 
documents  were  not  in  due  order ;  the  sea  pass- 
port ordering  that,  before  it  could  be  considered 
of  value,  the  captain  must  take  his  oath  before 
the  officer  appointed  for  that  purpose  ;  but  that, 
though  the  passport  was  made  out  as  if  the 
captain  had  appeared  before  A.  B.,  the  notary 
public,  and  taken  his  oath,  yet   neither   the 
notary's  name  nor  seal  of  office  was  under  the 
document ;  and  therefore  that  the  sea-letter  was 
to  be  looked  upon  as  a  blank,  and  no  credit 
could  be  given  to  it  as  a  public  document ; 
secondly,  that  the  ship  had  false  documents 
(which  it  exemplified  by  the  journal)  ;  thirdly, 
that  the  documents  disagreed  with  regard  to 
their  contents,  which  it  exemplified  by  the  bills 
of  lading  and  letters  on  board  ;  fourthly,  that  a 
person  on  board,  who  seemed  to  be  interested  in 
the  ship  and  cargo,  had  been  set  on  shore  in 
England  ;  fifthly,  that  false  French  certificates 
d'origine  were  found   on  board : — Held,  that, 
taking  the  whole  together,  the  ground  of  con- 
demnation was  the  having  on  board  simulated 
papers,  which,  mixed  with  other  circumstances, 
led  to  the  conclusion  that  the  ship  and  cargo 
were  hostile  British,  and  not  neutral  American 
property  ;  and  the  not  having  a  sea-passport  on 
board,   verified  in  the  manner  stated  in    the 
sentence,  was  only  a  circumstance  to  shew  that 
the  ship  carried  simulated  papers  ;  even  if  such 
a  passport  was  required  by  any  treaty  between 
the  United  States  and  Denmark,  which  did  not 
appear ;  and  consequently,  that  the  loss  was 
attributable  to  a  cause  which  the  underwriter 
had  sanctioned  by  the  leave  to  carry  simulated 
papers ;  and  not  from  the  ship's  not  being  pro- 
perly documented,  as  an  American  ship  ought  to 
be,  for  which  the  assured,  as  owner  of  the  ship^ 
as  well  as  of  the  goods  insured,  would  have  been 
answerable  ;  neither  was  the  condemnation  bad,. 
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on  the  grotind  that  the  papers  had  not  been 
properly  simulated,  so  as  to  attribute  the  loss  to 
the  mere  negligence  of  the  assured  in  the  mode 
of  exercising  the  liberty  reserved  to  them,  sup- 
posing that  would  have  varied  the  case.  Bell  v. 
Bromfield,  16  East,  364. 

Policy  on  ships  and  goods  at  and  from  London 
to  any  ports  in  the  Baltic,  with  liberty  to  carry 
simulated  papers  and  clearances,  and  untU  safely 
warehoused  in  the  warehouses  of  the  consignees, 
at  the  port  of  discharge,  at  forty  guineas  per 
cent,  premium: — Held,  that  the  underwriter 
was  liable  for  a  loss,  arising  from  confiscation 
by  the  Prussian  government,  notwithstanding 
tiie  persons  in  whom  the  interest  was  averred 
were  Prussian  subjects,  Prussia  not  being  at  war 
with  this  country ;  it  being  found,  that,  at  the 
time  of  effecting  the  policy,  all  direct  commerce 
between  this  country  and  the  ports  in  the  Baltic 
was  prohibited  by  the  powers  possessing  ports 
there ;  but  that,  notwitnstanding,  an  extensive 
ooiu^e  of  commerce  was  carried  on  between  this 
country  and  those  parts,  by  means  of  simulated 
papers  and  clearances,  which  was  well  known  to 
all  descriptions  of  persons,  such  as  plaintiffs  and 
defendants.    Simeon  v.  BcLzett,  2  M.  &  S.  94. 


Negligenee  of  Insurance  Broken.] — In- 


surance brokers  are  not  liable  to  an  action  for 
neglecting  to  insert  in  a  policy  a  liberty  to  carry 
■simulated  papers,  if  the  written  instructions 
given  them  contain  no  direction  for  that  purpose, 
although  it  may  have  been  verbally  communi- 
cated to  them  that  simulated  papers  were  to  be 
used  in  the  voyage.  Fomin  v.  Oswell^  3  Camp. 
357. 

3.  Clearance. 

Oeods  Shipped  after.] — It  is  no  objection  to 
the  assured  on  goods  recovering  for  a  loss  by  a 
peril  within  the  policy,  that,  after  the  captain 
had  obtained  his  manifest  and  custom-house 
clearances,  as  required  by  13  &  14  Car.  2,  c.  11, 
s.  3,  goods  of  the  assured  were  put  on  board  by 
the  packer,  who  had  previously  made  all  the 
necessary  entries  at  the  custom-house.  Car- 
rut  hers  V.  Gray,  15  East,  35  ;  3  Camp.  142. 

4.  Deck  CARaoES. 

Privity  of  Owner  Ininring.]— A  master  of  a 
ship,  whose  cargo  consists  of  timber  and  wood 
goods,  clearing  out  and  sailing  from  a  British 
port  of  North  America,  for  a  port  in  the  United 
Kingdom,  with  part  of  the  cargo  on  deck,  in 
violation  of  the  16  &  17  Vict.  c.  107,  ss.  170, 
171,  172,  does  not  vitiate  a  policy  by  the  owner 
of  the  ship  and  c€krgo,  unless  at  the  time  of  the 
insurance  he  was  privy  to  the  act.  Wilson  v. 
B/inUn,  34  L.  J.,  Q.  B.  62  ;  11  Jur.,  N.  S.  173  ; 
12  L.  T.  20;  13  W.  R.  404;  6  B.  &  S.  208. 
Affirmed  on  appeal,  35  L.  J.,  Q.  B.  203  ;  13  L.  T. 
564  ;  14  W.  R.  198— Ex.  Ch. 

What  are.] — Where  on  such  a  voyage  the 
whole  of  the  cargo  on  freight  is  stowed  below 
deck,  but  the  captain  took  on  deck  a  quantity 
of  spars  and  other  articles  for  the  owner,  with 
the  object  of  saving  expense,  in  obtaining  the 
materials  necessary  for  re-fitting  the  vessel  after 
the  voyage,  it  is  a  violation  of  the  statute.    Ih, 

Illegality  of  Whole  Voyage. ]->A  ship  sailing 


upon  such  a  voyage,  without  having  ^obtained 
a  certificate  of  having  cleared  out  wiSi  no  cargo 
on  deck.  Is  not  a  statutory  unseaworthiness. 
Wilson  V.  Rankin,  supra. 

After  1st  September,  1856,  orders  were  given  for 
an  insurance  on  cargo  and  freight  by  a  ship  from 
a  port  in  North  America  to  a  port  in  the  United 
Kingdom,  and  the  insurance  was  effected  there- 
u])ou.  Both  when  the  orders  were  given  and 
wian  the  insurance  was  effected,  it  was  known 
to  the  persons  interested  in  the  cargo  and  freight, 
and  who  gave  the  orders,  that  much  of  the  cargo 
was  loadS  on  deck  ;  they  intended  the  ship  to 
sail,  so  laden,  from  Miramichi,  for  the  United 
Kingdom,  before  1st  May,  1857 ;  and  they  ordered 
the  insurance  to  be  effected  with  an  express 
purpose  to  cover  the  whole  cargo  and  freight, 
including  the  portion  of  cargo  above  deck.  On 
the  10th  September,  1856,  the  ship  sailed,  on 
the  voyage  insured,  deck  laden,  and  vrithout  a 
certificate  to  the  master  from  the  clearing  officer, 
and  the  cargo  was  totally  lost : — Held,  that  the 
whole  voyage  was  illegal ;  that  the  illegality 
vitiated  the  insurance  with  respect  to  the  whole 
cargo,  not  merely  as  to  so  much  of  it  as  was 
loaded  on  deck  ;  and  that  the  assured,  who  were 
privy  to  the  illegality,  could  recover  nothing 
from  the  underwriters.  Cunard  v.  Hyde,  2 
El.  &  El.  1  ;  29  L.  J.,  Q.  B.  6  ;  6  Jur.,  N.  S.  14. 

In  an  action  upon  a  policy  the  defendant 
pleaded  that  the  fact  that  the  ship  insured  was 
to  carry  a  deck  cargo  was  not  disclosed,  and  it 
was  contended  that  such  concealment  avoided 
the  policy : — Held,  that  it  did  not  avoid  the 
policy  entirely,  but  only  as  regarded  the  cargo 
carried  on  deck.  Clarkson  v.  Young,  22  L.  T. 
41. 

An  insurance  broker  effected  an  open  polic^ 
on  a  cargo  of  cotton  on  board  the  &ip  of  his 
principal.  It  was  intended  to  ship  the  cotton 
on  boturd  at  the  shipper's  risk,  which  should  have 
been  expressed  in  the  bill  of  lading,  but  by  a 
mistake  of  the  shipowners*  agent  in  the  foreign 
port  at  which  the  cotton  was  put  on  board,  a 
clean  bill  of  lading  was  given.  On  the  voyage 
the  vessel  encountered  heavy  weather,  and  the 
cotton,  owing  to  its  being  carried  on  deck,  was 
compelled  to  be  jettisoned.  The  broker  gave 
notice  to  ^e  insurance  company  of  the  loss,  but 
other  open  poUciee  having  been  effected  with  the 
same  insurance  company  by  the  same  shipowners 
for  cotton  shipped  subsequently,  and  declarations 
having  been  made  on  these  policies  by  the 
broker,  although  no  declaration  had  been  made 
in  respect  of  the  cotton  that  had  been  lost,  he, 
on  discovering  that  a  mistake  had  been  made, 
and  that  contrary  to  his  instructions,  a  clean 
bill  of  lading  had  been  given,  instead  of  one 
expressing  that  the  cotton  was  shipped  at  the 
shipper's  risk,  altered  the  declarations  on  the 
policies  by  substituting  for  certain  cotton  therein 
the  cotton  which  had  been  jettisoned: — Held, 
that  the  shipowners  being  liable  for  the  loss  of 
the  goods  by  jettison  through  their  being  carried 
on  deck,  had  an  insurable  interest  in  respect  of 
which  they,  and  therefore  their  agent,  were 
entitled  to  recover.  Stephens  v.  Australasian 
Insurance  Company,  8  L.  R.,  C.  P.  18  ;  42  L.  J., 
C.  P.  12  ;  27  L.  T.  585  ;  21  W.  R.  228. 

Held,  also,  that  in  the  absence  of  proof  of 
fraudulent  intent  the  assured's  right  to  recover 
was  not  prejudiced  by  his  having  altered  the 
declaration  even  after  loss,  a  usage  to  that 
effect  having  been  proved  to  exist,  and  which 
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the  court  woold  not  pronounce  to  be  unreason- 
able.   Ih, 

5.  Hostile  Ports. 

Legality.] — ^A  policy  to  any  port  or  ports 
in  the  Baltic  was  legal,  though  some  of  those 
ports  were  then  in  a  state  of  war  with  this 
country,  and  though  no  licence  had  been  ob- 
tained, provided  the  ship  was  not  sailing  to  a 
hostUe  port.     Wright  v.  Welbie,  1  Chit.  49. 

A  pobcy  is  not  vitiated  by  giving  leave  to  the 
fihip  to  proceed  to  any  port  in  a  particular  sea,  in 
which  there  arc  both  hostile  and  neutral  ports, 
unless  it  can  be  shewn  that  it  was  intended  the 
ship  should  in  fact  proceed  to  one  of  the  former. 
MuUer  v.  Thompson^  2  Camp.  610. 

An  order  of  council  permitting  the  consignee 
of  goods  coming  from  an  enemy^s  country,  with- 
out a  licence,  to  land  them  here  on  condition 
of  immediately  re-expurting  them,  does  not  so 
legalize  the  voyage  as  to  enable  the  master  of  a 
ship  to  recover  his  freight.  Mvller  v.  Geman,  3 
Taunt.  394. 

Ezpeeted  Hoitilities.]-— Insurance  on  pro- 
visions *'from  London  to  £[elsinburgh,the  Sound, 
Copenhagen,  all  or  either;"  which  provisions 
were  int^ded  for  the  supply  of  the  British  fleet 
and  army  engaged  in  the  expedition  against 
Copenhagen,  of  which  they  were  then  in  posses- 
sion, but  were  about  to  evacuate  it,  and  were 
^consigned  to  merchants  there  and  at  Elsineur — 
was  good ;  although,  in  consequence  of  expected 
hostilities  with  I^nmark,  an  order  of  the  king 
in  council  had  issued,  prohibiting  the  clearing 
out  of  any  British  ships  to  a  Danish  port,  and  a 
•clearance  was  in  consequence  taken  out  for  Hel- 
«inburgh,  a  Swedish  and  neutral  port  in  the 
neighlK>arhood  of  Denmark,  the  adventure  being 
l^al,  and  not  contravenfaig  the  spirit  of  the 
oAer  of  council.  Atkinson  v.  Abbott,  11  East, 
135  ;  1  Camp.  535. 

Evidenee.^ — A  licence  to  sail  to  a  hostile  port 
Is  prim&  facie  evidence  that  when  a  ship  left  her 
port  of  outfit  she  sailed  upon  the  voyage  insured. 
Jfanhall  v.  Parker^  2  Camp.  69. 

6.   POBTS  UMDBB  BMBABOO. 

Voyag*  ^f  Illegal.]— A  voyage  contrary  to 
the  regulations  of  an  embargo  laid  on  ports  by 
the  kin^  in  time  of  war  is  illegal,  and  cannot  be 
the  subject  of  a  policy.  Delmada  v.  Motteux,  1 
T.  R.  85,  n. 

Knowledge  of  Blockade.] — A  policy  on  goods 
from  Liverpool  to  any  port  in  the  river  Plata 
was  effected,  after  notification  in  the  London 
Oazette  that  such  ports  were  blockaded.  The 
fibip,  after  such  notification,  sailed  from  Liver- 
pool, and  was  taken : — Held,  that  the  voyage 
insured  was  not  illegal,  as  the  vessel  might  sail 
for  Buenos  Ayres  without  contravening  the  laws 
of  nations  for  the  purpose  of  inquiring  whether 
the  blockade  continued.  I^aylor  v.  Taylor,  4 
M.  &  R,  526  ;  9  B.  &  C.  718. 

A  ship  was  destined  to  a  port  .which  was  noti- 
fied to  be  under  blockade :  —  Held,  that  the 
voyage  was  not  illegal  in  its  inception,  as  the 
vessel  might  have  sailed  for  the  purpose  of  in- 
quiring whether  the  blockade  existed.  Dalgleish 
V.  Hodgson,  5  M.  &  P.  407  ;  7  Bing.  495. 

If  a  ship,  the  cargo  of  which  is  insured,  sails 


from  a  British  port,  and  notice  is  afterwards 
given  in  the  Grazette,  that  the  foreign  port  to 
which  she  is  bound  is  blockaded,  it  is  a  question 
of  fact  for  the  jury,  in  an  action  upon  the  policy, 
the  ship  having  been  captured,  whether  the 
captain  knew  of  the  blockade  or  not.  Harratt 
V.  Wise,  4  M.  &  R.  521 ;  9  B.  &  C.  712. 

7.  Nbutbal  Tbading. 

BooumeiLts.]  —  A  neutral  vessel  is  not  sea- 
worthy, unless  she  is  provided  with  documents 
to  prove  her  neutrality.  Steel  v.  Lacy,  3  Taunt. 
285. 

EeetiTing  Contraband.] — If  a  neutral,  in  con- 
sequence of  an  agreement  made  in  England, 
meets  a  British  vessel  abroad,  for  the  purpose  of 
receiving  gunpowder  and  arms,  the  voyage  of 
the  neutral  is  thereby  rendered  illegal  and  in- 
capable of  insurance,  though  the  British  vessel 
has  had  a  licence  to  export  such  articles  for  the 
purposes  of  trade.  Gibson  v.  Serrice,  1  Marsh. 
119;  5  Taunt  433;  S.  P,,  Gibson  v.  Mair,  1 
Marsh.  39. 


Carrying  to  Hostile  Country.  J — It  is  no 


breach  of  neutrality  for  a  neutral  ship  to  carry 
enemy's  property  from  its  own  to  the  enemy's 
country ;  the  voyage  and  commerce  not  being  of 
a  hostile  description,  nor  otherwise  expressly  or 
impliedly  forbiaden  by  the  law  or  policy  of  this 
country ;  though  the  neutral  thereby  subjects  his 
ship  to  be  detained  and  carried  into  a  British  port 
for  the  purpose  of  search ;  and  therefore  a  British 
underwriter  after  condemnation  of  the  enemy's 
goods  found  on  board,  and  liberation  of  the  ship 
and  the  rest  of  the  cargo,  is  liable  to  the  neutral 
owner  of  goods  insured  in  the  same  ship,  whose 
voyage  was  so  interrupted,  either  as  for  a  total 
loss,  if  notice  of  abanaonment  upon  the  loss  of 
the  voyage  is  given  in  reasonable  time,  or  for  an 
average  loss,  if  such  notice  is  given  out  of  time. 
Barker  v.  Blakes,  9  East,  283. 

Declaration  on  a  policy  on  goods  from  London 
to  Matamoras,  alleging  a  loss  in  the  course  of 
the  voyage  by  a  peril  insured  against.  A  plea, 
that  the  goods  were  contraband  of  war,  and 
were  shipped  for  the  purpose  of  being  sent  to 
and  imported  into  a  port  in  a  state  engaged  in 
hostilities,  and  were  liable  to  be  seized  by  the 
cruisers  of  a  state  at  war  with  that  state  as  con- 
traband of  war ;  and  that  the  ship  was  carrying 
goods  and  papers  which  renderea  her  liable  to 
seizure  by  such  cruisers,  and  that  the  ship  and 
goods  were  seized  ifccordingly ;  which  is  the  loss 
complained  of ;  of  all  which  the  defendant,  at 
the  time  of  subscribing  the  policy,  was  wholly 
ignorant : — Held,  that  the  plea  was  no  defence 
to  the  action  ;  that  the  pica  did  not  deny  that 
the  goods  were  sent  from  a  neutral  port  to  a 
neutral  port  in  a  neutral  ship  ;  that  the  allega- 
tion that  the  ultimate  destination  of  the  goods 
was  an  enemy's  port  was  an  allegation  of  a 
mental  process  only;  and  that  the  allegation 
that  the  ship  was  carrying  goods  and  papers 
which  made  her  liable  to  seizure,  was  immaterial, 
it  not  being  alleged  that  the  goods  were  the 
plaintiff's  goods,  or  that  the  plaintiff  was  in  any 
way  responsible  for  the  ship's  papers.  Hohbs  v. 
Henning  or  Heming,  17  C.  B.,  N.  S.  791 ;  34 
L.  J.,  C.  P.  117 ;  11  Jur.,  N.  S.  223  ;  12  L.  T. 
206  ;  13  W.  R.  431. 

A  policy  contained  a  warranty  against  contra- 
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band.  Part  of  the  goods  consisted  of  artillery 
hamefis,  and  were  shipped  during  a  war  between 
the  United  States  of  America  and  the  Confede- 
rate States,  with  the  intention  of  sending  them 
on  from  a  neutral  port  to  the  Confederate  States : 
— Held,  that  such  goods  were  contraband  of  war 
and  that  the  whole  insurance  was  void.  Seymour 
V.  London  and  Provincial  Marijie  Inswrar^ce 
Company,  41  L.  J.,  C.  P.  193  ;  27  L.  T.  417. 

Ventral  Ooodi  to  Hostile  or  Heatral  Fort.] — 

Semble,  that  an  insurance  on  goods,  the  property 
of  a  neutral,  to  a  port  occupied  by  the  enemy,  Is 
Toid.  But  though  a  neutral  should  himself  be 
resident  in  a  place  occupied  by  the  enemy,  an 
insurance  on  goods  (his  property)  to  a  neutral 
or  friendly  port,  is  valid.  Bromley  v.  Hesttel- 
tine,  1  Camp.  75. 

ConfLscation   by   Heatral   Ooyemment.] — A 

neutral  insuring  against  all  risks  until  safely 
warehoused  in  the  warehouse  of  the  consignee, 
an  adventure,  in  furtherance  of  the  objects  of 
British  commerce,  was  protected  by  the  policy 
against  confiscation  by  the  act  of  his  own  govern- 
ment under  the  Berlin  and  Milan  decrees. 
Bazett  V.  Meyer,  5  Taunt.  824. 

Two  neutral  Prussians,  one  of  them  resident  in 
England,  the  other  at  Eonigsberg,  having  a 
licence  to  export  to  all  Baltic  ports,  some  where- 
of were  hostile,  were  not  precluded  from  re- 
covering on  an  insurance  on  goods  exported,  and 
confiscated  by  an  act  of  the  Prussian  govern- 
ment then  neutral.  Anthony  v.  Moline,  5  Taunt. 
711. 

Polioy  Covering   Illegal  Adyentnre.] —  If  a 

policy  is  in  its  language  large  enough  to  com- 
prise an  illegal  adventure,  the  underwriter  is 
not  entitled  to  sue  for  the  premium  ;  therefore, 
where  a  broker  effected  a  policy  with  the  plain- 
tiff on  goods  on  board  a  Spanish  ship,  at  and 
from  New  Orleans  and  Pensacola,  both  or  either, 
to  her  port  of  discharge  in  the  United  Kingdom, 
with  a  memorandum  of  receipt  of  the  premium 
from  P.  (a  merchant  in  London),  which  policy 
was  on  behalf  of  a  Spanish  merchant  at  Vera 
Cruz,  and  at  the  time  of  effecting  it  New 
Orleans  belonged  to  the  Americans,  who  were 
at  war  with  this  country,  and  Pensacola  to  the 
Spaniards,  who  were  neutrals ;  and  the  object  of 
the  assured  was  to  cover  an  importation  of  cotton 
wool  in  Spanish  ships  from  New  Orleans  to 
Great  Britain  : — Held,  that  the  underwriter 
could  not  recover  from  the  broker  the  premium, 
inasmuch  as  such  adventure  from  New  Orleans 
with  cotton  wool  was  illegal ;  and  if  the  plaintiff 
intended  to  protect  it,  his  subscription  was 
illegal ;  and  if  he  did  not,  it  was  void.  Jenkins 
v.  Power,  6  M.  &  S.  282. 

8.  Othke  Prohibitions. 

Contrary  to  Statntei.] — An  assurance  of  a 
voyage  expressly  prohibited  by  the  laws  of  this 
country  is  void.  Johnston  v.  Sntton,  1  Dougl. 
254. 

Where  a  British  subject,  purchasing  by  the 
king's  licence  a  hostile-built  vessel,  which  was 
not  entitled  or  required  to  have  a  British  register, 
chartered  her  on  a  voyage  out  to  the  Azores  and 
home,  and  s^t  her  to  sea  with  a  crew  in  which 
there  was  not  the  proportion  of  British  mariners 
required  by  12  Car.  2,  c.  18,  s.  14,  this  did  not 


avoid  a  policy  on  the  outward  part  of  the 
voyage.  Nor  was  it  an  objection  to  the  same 
policy,  that  she  was  foreign  built ;  for  the  49 
Greo.  3,  c.  60,  s.  1,  authorized  the  ships  of  any 
country  in  amity,  by  the  king's  licence,  to  bring 
foreign  produce  to  England,  though  not  English- 
built  or  registered,  contrary  to  the  12  Car.  2,  c. 
18,  ss.  3  &  10,  and  that  a  ship  purchased  by  a 
British  subject  from  an  enemy  with  licence,  was 
the  ship  of  a  country  in  amity.  Sewell  v.  Royal 
ExcJtange  Assurance  Company,  4  Taunt.  856. 

It  was  illegal  to  export  manufactures,  the 
produce  of  Europe,  from  the  Cape  of  Good  Hope 
to  any  port  to  the  eastward  in  his  Majesty's  pos- 
sessions under  15  Car.  2,  c.  7,  s.  6.  Cray  v. 
JUoyd,  4  Taunt.  136. 

The  8  &  4  Will.  4,  c.  54,  did  not  prohibit  the 
importation  for  home  consumption  (except  in 
British  vessels)  of  any  goods  the  produce  of 
Europe,  excepting  those  specifically  enumerated 
in  s.  2.  Thomson  v.  Irring,  7  M.  &  W.  367  ;  5 
Jur.  108. 


As  to  Fart  of  Ooodi.]  —Where  a  party  in- 


sured  to  a  certain  amount,  in  one  policy,  goods 
to  be  thereafter  specified,  and  in  the  specifications 
afterwards  made  by  him  were  included  some 
goods,  the  exportation  of  which  was  prohibited 
under  pain  of  forfeiting  the  goods  themselves 
and  treble  their  value,  and  which  also  induced 
the  forfeiture  of  the  ship — the  policy  was  avoided 
in  toto.  Parkin  v.  Dick,  11  East,  502  ;  2  Camp» 
221. 

Conyoy  Act.] — ^To  vacate  a  policy  for  an  in- 
fraction of  the  Convoy  Act,  43  Geo.  3,  c.  57,  it 
was  not  enough  to  shew  that  the  ship  sailed 
without  convoy  by  the  instrumentality  of  an 
agent  of  the  assured,  unless  it  appeared  that  the 
agent  had  authority  ftx>m  his  principal  for  this 
purpose.     Carstairs  v.  Alnutt,  3  Camp.  497. 

And  it  was  necessary  to  prove  that  it  happened 
with  the  privity  of  the  owner.  Metcalfy.  Parry, 
4  Camp.  125. 


Extent  of  Licence.] — Every  person  who 


shipped  goods  on  board  a  vessel  which  sailed 
without  convoy,  did  it  at  his  own  peril  of  her 
having  a  sufficient  licence  for  the  ^ole  of  the 
voyage,  without  which  all  insurances  on  his 
goods  were  void,  by  43  Geo.  3,  c.  57.  Wain-^ 
house  V.  Cowie,  4  Taunt.  178. 

Where  a  ship,  bound  to  Cagliari,  with  liberty 
to  touch,  unload,  and  load  at  Gibraltar,  sailed 
with  a  licence  to  Gibraltar  only,  arrivecl  there, 
and  departed  without  obtaining  an  extension  of 
the  licence  from  the  person  authorized  to  grant 
licences  at  Gibraltar  : — Held,  that  an  insurance 
on  goods  from  London  to  Cagliari  was  void. 
Darbv  v.  Newton,  2  Marsh.  252  ;  6  Taunt.  544. 

A  ship  was  permitted  by  a  licence  to  proceed 
from  D.  to  L.,  and  thence  to  B.,  there  to  load  to 
the  port  of  destioation  from  which  she  departed. 
The  vessel  proceeded  on  her  voyage  from  D.  to 
L.,  and  from  L.  to  B. : — Held,  that  she  was  not 
protected  by  the*  licence  on  a  further  voyage 
from  B.  to  L.  Bcerth  v.  Tunno,  1  B.  &  A.  142 ; 
1  Stark.  608. 

An  admiralty  licence  obtained  for  a  ship  to* 
sail  without  convoy,  describing  her  as  bound  oa 
a  voyage  to  Gibraltar,  when  in  fact  she  sailed 
hence  with  instructions  to  make  the  best  of  her 
way  direct  to  Palermo,  without  touching  at 
Gibraltar,  unless  ordered  into  the  bay  by  any 
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cruisers  which  sho  might  meet  in  passing  by  it, 
is  fraudulent  and  void,  and  will  not  legalize  an 
insurance  by  the  charterer  of  such  ship  sailing 
without  convoy,  upon  goods  put  on  board  and 
insured  from  hence  to  Palermo,  with  liberty  to 
proceed  to  any  ports  to  seek  convoy.  Ingham  v. 
AffneWj  15  East,  517. 

In  order  to  shew  that  a  voyage  without  convoy 
from  a  foreign  port  was  illegal,  it  was  incum- 
bent on  the  underwriter  to  prove  that  there  was 
convoy  occasionally  appointed  from  that  port,  or 
some  one  resident  there  authorized  to  grant 
licences  to  sail  without  convoy.  Walte  v.  Atty, 
4  Taunt.  493. 

9.  Abandonment  of  Voyage. 

ITimMoiiable  Belay.] — Mere  length  of  time 
elapsed  between  the  signing  of  the  policy  and 
the  sailing  is  not  sufficient  to  avoid  a  policy  ;  it 
is  matter  of  evidence  to  be  left  to  the  jury,  if 
such  a  time  has  elapsed  as  amounts  to  an 
abandonment.     Grant  v.  Kin^y  4  Esp.  275. 

Though  unnecessary  delay  may  avoid  a  policy, 
that  will  not  be  deemed  so  which  is  employed  in 
necessary  repairs,  if  the  policy  is  "  at  and  from 
the  place."    Smith  v.  SftrridgCj  4  Esp.  25. 

The  defendant  underwrote  a  policy  on  a  pleasure 
yacht,  on  the  28th  January,  "  at  and  from  Bristol 
to  London."  The  vessel  was  not  got  ready  for 
sea  until  the  17th  May  : — Held,  that  this,  if  un- 
accounted for,  was  an  unreasonable  delay  on  the 
part  of  the  insured.  Palmer  v.  Fenningf  9  Bing. 
460  ;  2  M.  &  Scott,  624. 

• 

Yariation  of  Eiik.] — A  defendant  exe- 
cuted, 28th  February,  1824,  a  policy  on  freight 
from  Singapore  to  Europe,  with  liberty  to  sail  to, 
touch,  and  stay  at  any  places  whatsoever  to  load, 
unload,  reload,  and  for  all  necessary  purposes 
whatever.  The  ship  sailed  from  London  in 
September,  1823,  and  having  been  detained  by 
the  captain  for  his  own  purposes  at  Van  Diemen's 
Land,  did  not  arrive  at  Singapore  till  the  30th 
March,  1825 ;  she  sailed  thence  on  the  voyage 
insured,  on  the  3rd  May,  1825  : — Held,  that  by  so 
long  a  postponement  of  the  risk,  the  defendant 
was  discharged,  a  jury  having  found  the  delay 
unreasonable.  Mount  v.  LarkinSy  8  Bing.  108  ,* 
1  M.  &  Scott,  165. 

Insurance  on  a  voyage  from  A.  to  B.,  from  B. 
to  C,  and  from  C.  to  A. ;  the  voyage  from  A.  to 
B.  was  performed,  but  that  from  B.  to  C.  being 
unavoidablv  prevented,  the  ship  returned  to 
A.,  from  whence  the  captain  wrote  to  his  broker 
in  London,  requesting  him  to  obtain  the  opinion 
of  the  underwriters  as  to  his  proceeding  directly 
to  0.,  if  the  charterer  should  insist  upon  it ;  and 
was  answered  by  him  that  he  thought  the  policy 
at  an  end  :  at  the  instance  of  the  charterer  the 
captain  did  proceed  to  C,  and  on  his  return 
from  thence  to  A.  the  ship  was  captured : — Held, 
that  the  voyage  insured  was  never  abandoned. 
DriMcol  V.  BotU,  1  B.  &  P.  313. 

A  determination  made  by  an  agent  duly  autho- 
rized, not  to  sail  upon  the  voyage  insured,  but 
upon  a  different  voyage,  is  an  abandonment  of 
such  voyage,  and  discharges  the  underwriters. 
Tatker  v.  Cunningham^  1  Bligh,  87. 

A  policy  on  a  ship  at  and  from  Bristol  to 
London  attaches  during  the  vessel's  stay  at 
Bristol ;  therefore,  when  the  assured  did  not  sail 
till  three  months  after  the  execution  of  the 
policy : — Held,  that  the  delay  was  a  material 
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variation  of  the  risk,  and  avoided  the  policy, 
Painter  Y.  Marshall,  %  Bing.  79,  317;  1  M.  & 
Scott,  161,  54. 

The  underwriters  on  a  policy  are  not  discharged 
by  an  act  on  the  part  of  the  assured,  which  to  a 
certain  degree  increases  the  risk,  if  it  does  not 
amount  to  culpable  negligence.  Toulmin  v. 
IfigliSy  1  Camp.  421. 

In  an  action  on  a  policy  it  appeared  that  the 
ship  stayed  at  a  particular  place  for  a  period  of 
109  days,  and  whether  this  was  an  unreasonable 
time  is  a  question  of  fact  for  the  jury.  Bain  v. 
Case,  3  C.  ac  P.  496  ;  M.  k  M.  262. 


VIIL    DEVIATION. 

1.  Generally. 

2.  Stress  of  Weather,  771. 

3.  Hostile  Ports,  771. 

4.  Restraint,  772. 

5.  Trading,  773. 

6.  Liberty  to  T&uch  at  Ports,  775. 

7.  Seeking  Convoy,  779. 

8.  Cruising,  779. 

1.  Genebally. 

Intantion.} — A  mere  intention  to  deviate,  not 
effected,  will  not  vitiate  the  policy.  Kewley  v. 
Ryan,  2  H.  Bl.  343. 

And  an  intention  to  deviate,  if  the  ship  is  taken 
before  the  dividing  point,  does  not  vacate  the 
policy.    Thelluson  v.  Fergusso9i,  1  Dougl.  361. 

What  Voyage.]— If  a  ship  insured  for  one 
voyage  sails  upon  another,  though  she  is  taken 
before  the  dividing  point  of  the  two  voyages,  the 
policy  is  discharge.  Wooldridge  v.  JBoydell,  1 
Dougl.  16. 

If  the  voyage  described  in  a  policy  is  "  from 

A.  to  B.  and  C."  and  the  ship  goes  to  C.  before 

B.  (though  C.  is  nearer  to  A.  than  B.  is),  it  is  a 
deviation,  and  the  plaintiff  cannot  recover  for 
any  subsequent  loss,  if  it  is  not  the  regular  and 
settled  course  of  the  voyage  to  go  to  C.  first. 
Beatson  v.  Haworth,  6  T.  R.  533. 

In  an  action  on  a  voyage  policy  of  insurance, 
it  was  proved  that  the  loss  occurred  in  the  course 
of  a  voyage  which  was  onlv  collateral  to,  and 
not  necessarily  incident  to,  the  voyage  described 
in  the  policy : — Held,  that  the  assured  was  not 
entitled  to  recover.  Wingate  v.  Foster,  3  Q.  B. 
D.'582 ;  47  L.  J.,  Q,  B.  625  ;  38  L.  T.  737  ;  26 
W.  R.  650— C.  A. 


Premature  Sailing.]— If  a  ship,  insured 


from  a  certain  time,  sails  before  the  time  on  a 
different  voyage  from  that  insured,  the  assured 
cannot  recover  though  she  afterwards  gets  into 
the  course  of  the  voyage  described  in  the  policy, 
and  is  lost  after  the  day  upon  which  the  policy  was 
to  have  attached.     Way  v.  Modigliani,  2  T.  R.  30. 

Veoessity  o£] — A  ship  insured  from  A.  to  B., 
sailed  with  intent  to  touch  at  C,  an  intermediate 
point ;  to  a  certain  point  the  voyage  was  the 
same,  from  that  point  there  were  three  tracks  to 
B.,  one  by  the  way  of  C,  the  two  others  by  different 
courses  ;  there  were  advantages  and  disadvan- 
tages attending  each,  and  the  captain  must  elect 
according  to  circumstances.  The  shjp  took  the 
track  by  C,  with  intent  to  put  in  there,  but  was 
taken  before  she  actually  came    to  the  point 
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where  she  must  have  turned  oat  of  the  track  to 
B.,  by  the  way  of  C,  for  the  purpose  of  putting 
into  the  harbour  of  C.,  yet  the  underwriter  was 
discharged,  because  he  was  entitled  to  the  advan- 
tages of  the  captain's  judgment  in  electing  which 
of  the  three  tracks  it  was  best  to  pursue  when 
he  came  to  the  first  dividing  point.  Middlewood 
V.  Blahes,  7  T.  R.  162. 

If  an  insured  ship  quits  the  courses  described 
in  the  policy,  from  necessity,  she  must  pursue 
such  new  voyage  of  necessity  in  the  direct  course 
and  in  the  shortest  time,  otherwise  the  under- 
writers will  be  discharged.  Larahre  v.  Wilson, 
1  Dougl.  284. 

Implied  Contraet.] — The  law  implies  a  con- 
tract by  the  owner  of  a  vessel,  whether  a  general 
ship,  or  hired  for  the  special  purpose  of  the 
voyage,  to  proceed  without  unnecessary  deviation 
in  the  usual  and  customary  course.  DavU  v. 
Garrett,  4  M.  &  P.  540  ;  6  Bing.  716. 

2.  Stress  of  Weather. 

If  a  ship  is  driven  out  of  her  loading  port  into 
another  port,  and  being  there  she  does  the  best 
she  can  to  get  to  her  port  of  destination,  she  is 
not  obliged  to  return  to  the  port  whence  she  was 
driven.  Neither  is  it  a  deviation  if  she  completes 
her  lading  at  the  port  into  which  she  was  driven. 
Such  a  deviation  may  h  fortiori  be  justified 
under  a  custom.  Delaney  v.  Stoddart,  1  T.  R. 
22. 

Where  the  captain,  being  delayed  by  adverse 
winds  and  danger,  puts  into  a  place  of  safety  in 
his  course,  and  sends  ashore  for  provisions,  it  is 
not  a  deviation.  Thomas  v.  Koyal  Exchange 
Assurance  Company,  1  Price,  195. 

If  a  ship  is  iorc«i  by  stress  of  weather  into 
any  port,  she  is  not  protected  in  breaking  bulk 
while  at  such  port ;  if  she  does,  it  avoids  the 
policy.    StUt  V.  Warden,  2  Esp.  610. 

3.  Hostile  Pobts. 

When  Driven  away.]— If  a  ship  insured,  on 
arriving  off  her  port  of  destination,  is  prevented 
from  entering  it  by  its  being  in  the  hands  of 
the  enemy,  or  by  being  ordered  away  by  the 
English  commander  there,  the  policy  does  not 
remain  in  force  till  she  reaches  a  port  of  safety. 
Parkiny,  Tunno,  2  Camp.  59  ;  11  East,  92.  And 
see  Neilson  v.  J)e  La  Cour,  2  Esp.  619,  and  Phelps 
V.  Atddjo,  2  Camp.  850. 

Embargo.] — If  a  ship  with  goods  on  board  in- 
sured to  a  foreign  port,  learning,  in  the  course 
of  her  voyage,  that  an  embargo  is  there  laid  on 
all  ships  of  her  nation,  waits  at  some  place  as 
near  thereto  as  she  safely  can,  till  the  embargo 
is  removed,  the  goods  will  in  the  meantime  be 
protected  by  the  policy,  while  the  voyage  re- 
mains legal.  Blackenhagen  v.  London  Assur- 
ance Company,  1  Camp.  454. 

But  if  she  might  upon  such  an  occasion  put 
into  a  frieiyily  port  adjoining  to  her  port  of 
destination,  and  instead  of  doing  so  she  sails 
back  for  her  port  of  outfit,  and  is  lost,  she  will 
l}e  considered  as  having  abandoned  the  voyage 
.  insured,  and  the  underwriters  will  be  discharged. 
Ih, 

Final  Port  — Transhipment  J— Action  on  a 
policy  upon  goods  on  board  the  P.,  from  Liverpool 


to  Macao,  Hong  Kong,  Canton  and  other  ports 
in  China,  with  leave  to  tranship  and  reship  the 
goods  on  board  the  same  or  any  other  vessel,  and 
with  leave  for  the  P.,  or  other  vessel  on  board  of 
which  the  goods  might  have  been  transhipped,  to 
proceed  from  any  port  in  China  to  any  other 
port  in  China,  and  dischaige  at  any  or  all  of  the 
said  places,  or  remain  at  the  same  until  it  should 
be  deemed  expedient  to  proceed  to  the  port  of 
discharge,  and  continuing  the  risk  until  the 
goods  should  be  arrived  at  their  final  port  of 
destination.  The  premium  was  hi.  &s,  per  cent., 
to  return  half  if  the  ship  discharged  at  a  port  in 
China  in  the  usual  course,  the  port  being  open. 
Plea,  that,  whilst  the  P.  was  lying  at  Hong  Kong, 
it  was  determined  by  the  agents  of  the  assured 
that  the  goods  should  be  finally  discharged  at 
Hong  Kong ;  and  thereupon  the  goods  were  dis- 
charged out  of  the  P.  into  another  ship,  appointed 
and  used  by  them  as  a  warehouse  for  receiving 
the  goods ;  and  that  Hong  Eong  became  the  final 
place  of  destination  of  the  P.,  and  the  goods  were 
discharged  at  their  final  place  of  destination. 
The  P.  was  much  injured  by  a  stonn  on  the 
voyage,  and  upon  arrival  at  Macao,  the  consignees 
sent  her  to  Hong  Eong  with  the  J.  L.,  which 
was  chartered  by  them  for  the  purpose  of  tran- 
shipping the  cargo.  On  the  21st  of  July,  1841, 
whilst  the  cargo  was  in  progress  of  transhipment, 
the  J.  L.  was  wrecked,  and  all  the  goods  on 
board  of  her  were  lost  There  was  no  market  at 
Hong  Kong:  the  object  of  transhipping  the 
goods  was,  in  the  first  place,  to  examine  them ; 
in  the  next  place,  to  have  them  in  a  place  of 
safety  till  they  could  be  sent  to  Canton  or  any 
other  market.  At  that  time  there  was  great 
exasperation  against  the  English.  There  had 
been  no,  declaration  of  war  by  England  against 
China.  'After  the  storming  of  Canton  by  the 
English,  on  the  24th  of  May,  there  was  a  sus- 
pension of  hostilities.  The  English  naval  com- 
mander had  no  authority  to  prevent  British  ships 
going  up  to  Canton,  if  they  thought  fit :  they 
went  at  their  own  risk.  In  July,  the  P.  was  ad- 
vertised for  England  : — Held,  that  these  facts 
did  not  prove  that  Hong  Kong  was  made  the 
final  port  of  destination  of  the  goods ;  that  the 
voyage  was  not  terminated  by  the  transhipment, 
because  it  was  within  the  terms  of  the  policy ; 
nor  by  the  hostilities  with  the  Chinese,  because 
there  would  have  been  no  infraction  of  British 
law  in  the  P.  going  to  Canton.  OUverson  v. 
Brightman,  8  Q.  B.  781  ;  1  C.  &  BL  360  ;  16  L.  J., 
Q.  B.  274  ;  10  Jur.  875. 

In  an  action  upon  a  similar  policy  upon  other 
goods  in  the  P.,  which  did  not  give  leave  to 
tranship  them,  a  case  stated  the  same  facts  and 
evidence  : — Held,  that  the  transhipment  was  not 
necessary,  and  constituted  a  complete  deviation 
not  warranted  by  the  polipy.  Bold  v.  Rotkeram^ 
lb, 

4.  Rbstbad^t. 

In  what  Gates.]— It  is  a  deviation,  if  the  mas- 
ter leaves  a  port  for  a  particular  purpose,  by 
the  command  of  the  captain  of  a  king's  ship 
lying  there,  without  any  remonstrance.  Phelps 
V.  Auldjo,  2  Camp.  350.  And  see  Parkin  v. 
Tunno,  supra. 

Policy  on  goods  on  board  a  particular  ship 
from  A.  to  B.  *'  against  sea  risk  and  fire  only ;  * 
in  the  course  of  the  voyage  from  A.  to  B.  the 
ship  was  carried  out  of  tiie  conne  of  the  voyage 


77S 


INSURANCE     (MARmE)— Deviation. 


774 


by  a  king*8  ship  ;  bat  being  afterwards  released, 
she  proceieded  on  the  voyage  insured,  and  while 
so  proceeding  the  goods  insured  sustained  sea- 
dami^ : — Held,  that  the  underwriters  were 
liable  for  this  loss.  Seott  ▼.  Thompsony  1  N.  R.  181. 
And  see  Tait  y,  L&H,  14  East,  481. 

Fear  o£] — ^A  British  ship  insured  from  Hull  to 
St.  Petersburg,  haying  sailed  under  convoy  to 
the  Sound,  was  afterwards  stopped  in  her  course 
by  a  king's  ship  in  the  Baltic,  from  an  apprehen- 
sion of  hostilities,  for  eleven  days,  and  then  pro- 
•ceeded  to  a  point  of  rendezvous  for  convoy,  where 
she  waited  seven  days  longer,  and  then  sailed 
under  convoy,  till  the  king*s  officer  received  in- 
telligence that  a  hostile  embargo  was  laid  on 
British  ships  at  St.  Petersburg,  when  he  ordered 
the  fleet  back  to  the  place  of  rendezvous,  from 
whence  the  ship  returned  to  Hull : — Held,  that 
this  loss  of  the  voyage  was  not  attributable  to 
the  arrest  or  detainment  of  the  king's  officers ; 
bat  immediately  to  the  fear  of  the  hostile  em- 
bargo in  the  port  of  destination,  and  therefore 
not  within  the  policy  ;  though,  if  the  ship  had 
not  been  detained  in  the  first  instance  by  the 
king's  officers  she  would  have  arrived  in  time 
At  St.  Petersbnrg  to  have  delivered  her  cargo 
before  the  embargo.  Ihrster  v.  Chrittie^  11  East, 
205. 

6.  Tbadiko. 

What  is.] — ^By  the  terms  of  a  policy  the  insur- 
ance was  expressed  to  be  an  insurance  on  a  vessel 
and  cargo  **  at  and  ^m  Liverpool  to  the  west 
and  (or)  south-west  coast  of  Aifrica  during  her 
stay  and  trade  therein  and  back  to  a  port  of  cidl 
or  (and)  discharge  in  the  United  Kingdom." 
Hie  premium  was  eight  guineas  per  cent,  on  the 
value  insured.  Twenty  per  cent,  of  the  premium 
was  to  be  returned  for  the  risk  ending  in  ten 
months  and  forty  per  cent,  for  the  risk  ending 
in  eight  months ;  and  there  was  written  in  the 
margin  "  held  covered  at  13*.  id,  per  cent,  per 
month  if  longer  than  twelve  months  out."  The 
vessel  having  stayed  a  month  on  the  African 
coast  for  the  purpose  of  earning  salvage,  and 
having  been  damaged  there,  and  afterwards 
stranded  on  her  voyage  home,  the  owner  sued 
for  a  total  loss  : — Held,  that  the  words  "  stay 
and  trade"  meant  "stay  for  the  purpose  of 
trade ; "  and  that — no  evidence  being  given  that 
staying  for  salvage  purposes  was  staying  for  an 
ordinary  purpose  of  the  South- West  African 
coast  trade — the  risk  had  been  substantially 
varied,  that  there  was  in  the  absence  of  such 
evidence  no  question  for  the  jury,  and  that  the 
jury  was  properly  directed  to  find  for  the  under- 
writers. African  Merchants  Company  v.  British 
and  Foreign  Marine  Insurance  Company j  8  L.  R., 
Ex.  154  ;  42  L.  J.,  Ex.  60 ;  28  L.  T.  233  ;  21  W.  B. 
484— Ex.  Ch. 

Implied  Condition  as  to.] — It  is  not  an  im- 
plied condition  in  a  common  policy  on  ship  and 
freight,  that  the  ship  shall  not  trade  in  the^course 
of  her  voyage,  if  that  may  be  done  without  devi- 
ation or  delay,  or  otherwise  increasing  the  risk 
of  the  insurers  ;  and,  therefore,  where  a  ship  was 
compelled  in  the  course  of  her  voyage  to  enter  a 
port  for  the  purpose  of  obtaining  a  necessary 
stock  of  provisions,  which  she  could  not  obtain 
before  in  the  usual  course  by  reason  of  a  scarcity 
at  her  landing  ports,  and  during  her  justifiable 


stay  in  the  port  so  entered  for  that  purpose,  she 
took  on  board  bullion  there  on  freight,  which  the 
jury  found  did  not  occasion  any  delay  in  the  voy- 
age : — Held,  not  to  avoid  the  policy.  Raine  v. 
Bell,  9  Bast,  125. 

On  a  policy  at  and  from  London  to  New  South 
Wales,  and  from  thence  to  the  ship's  loading  port 
or  ports  in  the  East  Indies,  and  elsewhere,  and 
that  she  might  proceed  and  sail  to,  and  touch 
and  stay  at  any  ports  or  places  whatsoever  and 
wheresoever  and  for  any  purpose  whatsoever : 
the  ship  sailed  from  London  with  convicts  to  New 
South  Wales,  where,  having  discharged  them,  she 

Eroceeded  in  ballast  to  Batavia,  where  she  took  on 
oard  a  quantity  of  iron,  and  discharged  the  same 
at  Sourabaya,  and  was  there  loaded  with  a  full 
cargo  of  rice,  with  which  she  proceeded  to  the 
Mauritius,  where  it  was  discovered  that  she  had 
sustained  an  injury,  and  she  was  accordingly- 
broken  up: — Held,  to  be  no  deviation,  although  it 
was  insisted  that,  by  the  terms  of  the  policy,  the 
ship  was  only  warranted  to  go  to  her  loading  ports 
and  not  to  trade  or  take  in  a  fresh  cargo.  Armet 
V.  InneSf  4  Moore,  150. 

Policy  on  a  ship  "  from  London  to  New  South 
Wales,  and  from  thence  to  all  parts  and  places  in 
the  East  Indies  or  South  America,  with  liberty 
to  take  in  and  land  goods  and  passengers  and  to 
trade  backwards  and  forwards,  and  forwards  and 
backwards."  On  arriving  at  New  South  Wales 
the  captain  was  ordered  by  his  owners  to  proceed 
on  a  trading  voyage  to  New  Zealand,  and  thence 
direct  to  South  America.  He  proceeded  to  New 
Zealand  with  passengers,  and  was  returning  from 
thence  to  New  South  Wales,  when  the  ship  was 
totally  lost : — Held,  that  the  sailing  from  New 
South  Wales  to  New  Zealand  and  back  was  a  de- 
vLation  from  the  voyage  insured,  by  which  the 
insurers  were  discharged.  Bottomlcy  v.  Bovill, 
7  D.  &  R.  702 ;  6  B.  &  C.  210. 

Seeking  a  Cargo — Forts  **  firom  thence.'*]— In- 
surance on  ship  at  and  from  Liverpool  to  ports 
and  places  in  China  and  Manilla,  all  or  any, 
during  the  ship's  stay  there  for  any  purposes,  and 
from  thence  to  her  port  or  ports  of  calling  and 
discharge  in  the  United  Kingdom,  with  liberty 
to  call  and  stay  at  all  or  any  iports  or  places  on 
either  side  of  and  at  the  Cape  of  Good  Hope. 
The  ship  sailed  from  Liverpool  direct  to  a  port  in 
China,  having  on  board  a  cargo  for  that  port  and 
Manilla  ;  and  from  thence  she  proceeded  to 
Manilla,  and  there  discharged  the  remainder  of  her 
outward  cargo.  At  Manilla  the  captain  took  on 
board,  on  freight,  230  chests  of  opium,  for  Ton- 
goo,  another  port  in  China  (not  being  thereby  a 
tenth  part  laden),  and  sailed  for  Tongoo,  there  to 
seek  a  freight  for  the  United  Kingdom,  and  on 
her  voyage  thither  was  lost  by  perils  of  the  sea. 
Tongoo  is  quite  out  of  the  direct  course  from 
Manilla  to  the  United  Kingdom  :— Held,  that  the 
words  "  from  thence,"  in  the  policy,  meant  not 
from  Manilla  only,  but  *'  from  ports  or  places  in 
China  and  Manilla,  all  or  any,'*  and  that  the 
sailing  from  Manilla  to  Tongoo  for  the  purpose 
of  seeking  a  homeward  cargo  was  not  a  deviation. 
Pratt  V.  Ashley,  1  Ex.  257.  Affirming  8,  C, 
sub  nom.  Ashley  v.  Pratt,  16  M.  &  W.  471 ;  17 
L.  J.,  Ex.  135. 

Delay  at  Port.]— In  a  policy  on  a  seeking 

ship,  a  detention  for  a  reasonable  time,  for  the  pur- 
ix>ses  of  the  seeking  adventure,  must  be  allowed ; 
and  whether  the  time  is  reasonable,  is  to  be  deter- 

C  C  2 
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mined  by  the  st4ite  of  things  at  the  port  where 
the  ship  happens  to  be.  Phillips  v.  Irvittg,  7  M. 
&  G.  325  ;  8  Scott,  N.  R.  3  ;  13  L.  J.,  C.  P.  146. 
A  ship  insured,  with  liberty  to  touch,  stay  and 
trade  at  several  ports,  arrived  at  one  of  them  on 
the  3rd  June,  wnen  some  necessary  repairs  were 
done  to  her.  On  the  2nd  September  she  was 
ready  to  take  in  cargo,  but,  owing  to  the  state  of 
the  fi-eight-market  and  otherdifficulties,  no  cargo 
was  put  on  board  till  the  10th  January  following : 
— Held,  that  the  delay  was  not  unreasonable,  so 
as  to  amount  to  a  deviation.    Ih, 

6.  Liberty  to  Touch  at  Poets. 

For  what  Fnrpoie.] — Liberty  to  touch  at  a 
port  for  any  purpose  whatever,  includes  liberty 
to  touch  for  the  purpose  of  taking  on  board  part 
of  the  goods  insured.  Violettr,  Allnutt,  3  Taunt. 
419. 

Under  a  liberty  to  touch  and  stay  at  all  ports 
for  all  purposes  whatsoever,  the  stay  must  be  for 
some  purpose  connected  with  the  furtherance  of 
the  adventure.  Langhorti  v.  Allnutt,  4  Taunt. 
611. 

Whether  the  purpose  is  within  the  scope  of  the 
policy  is  a  question  for  the  court,    lb. 

The  policy  not  limiting  the  time  of  stay, 
whether  a  ship  has  stayed  an  unreasonable  time 
for  the  purpose  is  purely  a  question  for  the  jury. 
Jb. 

If  liberty  is  given  to  touch  at  a  port,  the  con- 
tract not  defining  for  what  purpose,  but  a  com- 
munication having  been  made  to  the  underwriter 
that  the  ship  was  to  touch  for  a  purpose  of  trade, 
it  will  be  intended  as  a  liberty  to  touch  for  that 
purpose.     Urquhart  v.  Bartiard^  1  Taunt.  450. 

A  permission  to  touch  and  stay  at  a  place  con- 
fers no  privilege  to  the  insured  to  break  bulk  or 
to  unload  any  part  of  the  cargo,  and  if  he  does 
the  policy  is  avoided.  Stitt  v.  Wardell,  2  Esp. 
610. 

So,  a  vessel  having  liberty  to  discharge 
'goods  at  a  particular  place,  is  not  at  liberty 
to  take  in  anywhere.  SheHff  v.  Potts^  5  Esp. 
96. 

On  a  policy  at  and  from  Para  to  New  York, 
with  leave  to  call  at  all  or  any  of  the  Windward 
and  Leeward  islands  and  colonics,  on  her  passage 
to  New  York,  and  to  discharge,  exchange,  and 
take  on  Ixmrd  the  whole  or  any  part  of  any  cargo 
or  cargoes,  at  any  ports  or  places  she  might  call 
at  or  proceed  to,  particularly  at  all  or  any  of  the 
Windward  and  Leeward  islands,  without  being 
deemed  any  deviation  : — Held,  that  the  ship 
having  proceeded  to  two  of  the  Leeward  islands 
for  a  purpose  wholly  unconnected  with  the  voy- 
age, it  was  a  deviation.  Uamnwjid  v.  Peidy  4  B. 
&  A.  27. 

Where  a  ship  insured  to  Martinique,  and  all  or 
any  of  the  Windward  and  Leeward  islands,  landed 
the  greatest  part  of  her  cargo  at  Martinique,  and 
sail^  with  the  rest  to  Antigua,  where  she  was 
wrecked,  while  stopping,  partly  to  dispose  of  the 
residue  of  the  outward  cargo  and  partly  to  obtain 
a  homeward  cargo  : — Held,  that  the  underwriters 
were  not  liable.    Inglis  v.  Vaux,  3  Camp.  447. 

What  Ports.] — Where  a  vessel  sailing  from 
London  to  Grenada  was  insured  on  freight  at  and 
from  Grenada  to  London,  and  arrived  in  safety, 
and  proceeded  to  deliver  her  outward  cargo  in 
different  bays  of  the  island  (where  there  is  but 
one  eustom-house),  and  was  lost  in  entering  a  bay 


to  which  she  was  going  for  the  double  purpose 
of  delivering  the  remainder  of  her  outward,  and 
taking  in  a  homeward,  cargo  : — ^Held,  that  thi» 
was  not  a  deviation,  and  that  the  imdcrwriters 
were  liable  for  the  loss  of  the  homeward  freight 
War  re  v.  MUler,  7  D.  &  R.  1  ;  4  B.  &  C.  538  ^ 
1  C.  &  P.  237. 

Under  a  policy  on  goods  at  and  from  London 
to  any  port  or  ports,  place  or  places,  in  the 
Baltic,  backwards  and  forwards  ;  with  leave  to 
touch  and  stay  at  any  ports  and  places  for  all  pur- 
poses whatsoever  ;  the  assured  may  wait  at  any 
port  for  information  as  to  what  port  in  the  Baltic 
the  ship  might  safely  proceed  to  to  discharge  her 
cargo  ;  that  being  one  of  the  objects  of  the  ad- 
venture arising  out  of  the  troubled  and  shifting- 
state  of  the  different  governments  on  the  Baltic 
shore  from  the  pressure  of  the  French  arms. 
RuoJter  v.  Allnutt,  15  East,  378. 

Policy  on  ship  ^*at  and  from  Antigua  to 
England  with  liberty  to  touch  at  all  or  any  of 
the  West  India  islands,"  Jamaica  included  : — 
Held,  that  the  ship  under  the  protection  of  this 
policy  might  touch  at  any  of  the  West  India 
i^ands,  although  not  in  the  direct  course 
from  Antigua  to  England,  and  stay  at  such  as 
she  visited  the  time  necessary  to  complete  her 
homeward  cargo.  Metcalfe  v.  Parry ^  4  Camp. 
123. 

What  ii  a  Port.] — Under  a  policy  insur- 
ing a  brigantine  "at  and  from  L.  to  S.,  and 
thence  to  Barcelona,  and  at  and  from  thence 
and  two  other  ports  in  Spain  to  a  port  in  Great 
Britain  :" — Held,  that  Salve,  a  place  lying  in  a 
bay,  having  warehouses  and  a  jetty,  with  a  depth 
of  water  sufficient  for  feluccas  but  not  for  large 
ships,  and  a  good  roadstead  anchorage  where 
ships  lie  and  arc  loaded  by  means  of  small  craft, 
having  also  a  custom-house  and  officers,  is  a  port 
within  the  meaning  of  the  policy.  Sea  Insurance 
Company  of  Scotland  v.  Gavin ^  4  Bligh,  N.  S. 
578  ;  2  Dow  ^  C.  129. 

Loading  Port.]  —  A  policy  was  effected  "at 
and  from  Singapore,  Penang,  Malacca,  and 
Batavia,  all  or  any,  to  the  ship's  port  of  discharge 
in  Europe,  with  leave  to  touch,  stay,  and  trade 
at  all  or  any  ports  or  places  whatsoever  and 
wheresoever,  in  the  East  Indies,  Pei^ia,  or  else- 
where, upon  goods  in  certain  vessels,  beginning 
the  adventure  from  the  loading  there  of  the 
ships  as  above."  The  ship  took  in  part  of  her 
cargo  at  Batavia,  then  went  to  Sourabayaj 
another  port  in  the  East  Indies  (not  in  the 
course  of  a  voyage  from  Batavia  to  Europe,  and 
not  specified  by  name  in  the  policy),  and  took 
in  other  goods,  then  returned  to  Batavia,  whence 
she  afterwards  sailed  for  Europe,  and  was  lost 
by  perils  of  the  sea  : — ^Held,  that  going  to 
Sourabaya  was  no  deviation,  and  that  the  goods 
there  taken  on  board  were  protected,  as  that  was 
a  loading  port  within  the  policy.  Hunter  v. 
Leathley,  10  B.  &  C.  858.  Affirmed  in  error, 
LeatUey  v.  Hunter,  5  M.  &  P.  457  ;  7  Bing.  517  ; 
1  C.  &  J.  423  ;  1  Tyr.  356. 

Insurance  on  a  ship  "  at  and  from  her  port  of 
lading  in  North  America  to  Liverpool."  She 
took  in  part  of  her  cargo  at  K.,  in  New  Bruns- 
wick, and  then  sailed  from  thence  to  B.,  in  the 
same  province,  seven  miles  distant,  on  the  same 
bay  of  the  sea.  She  there  completed  her  cargo, 
and  then  returned  to  K.  to  receive  provisions, 
&c. ;  after  which  she  sailed  for  England,  and 
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was  lost  on  the  voyage.  B.  was  not  in  the  way 
from  K.  to  Liverpool.  B.  and  K.  were  situate 
on  creeks,  opening  into  the  bay,  and  were  spoken 
of  by  some  persons  as  ports,  but  neither  of  them 
had  a  custom-house.  They  had  custom-house 
officers,  and  were  under  the  jurisdiction  of  the 
custom-house  of  St.  John,  New  Brunswick : — 
Held,  that  after  the  ship  had  begun  to  load  at 
K.,  that  was  her  port  of  lading ;  that  the  term 
**  port  of  lading  "  in  the  policy  did  not  allow  of 
her  afterwards  going  to  B.,  and  that  her  doing 
80  was  a  deviation.  Brown  v.  Taylenr,  4  A.  &  E. 
241. 

On  a  policy  at  and  from  Pemambuco  or  any 
other  port  or  ports  in  the  Brazils  to  London, 
**  beginning  the  adventure  from  the  loading  the 
goods  on  board  ship,  on  the  termination  of  her 
course^  and  preparing  for  her  voyage  to  London." 
The  ship  on  the  termination  of  her  cruise  touched 
at  Pernambuco,  but  failing  to  procure  a  cargo 
there,  she  proceeded  for  8t.  Salvador,  and  was 
lost  on  her  voyage  thither: — Held,  that  the 
ship's  proceeding  for  St.  Salvador  was  no  devia- 
tion. Lambert  v.  Liddard^  1  Marsh.  149  ;  5 
Taunt.  480. 

Where  a  ship  was  insured  at  and  from  Hull  to 
her'port  or  ports  of  loading  in  the  Baltic'  Sea 
and  Gulf  of  Finland,  with  liberty  for  her  to 
proceed  and  sail  to  and  touch  and  stay  at  any 
jx)rts  or  places  whatsoever,  for  aU  purposes,  par- 
ticularly at  Elsincur,  without  being  deemed  a 
deviation ;  and  she  touched  and  stayed  at 
£lsineur  and  Dantzic  to  deliver  goods,  Pillau 
being  her  place  of  loading  : — Held,  that  this  was 
a  deviation.  Solly  v.  Whitmore^  5  B.  &  A.  46  ; 
and  sec  Forslww  v.  Chabert,  6  Moore,  369 ;  3 
B.  &  B.  158. 

Loss,  at  what  Time.] — ^A  policy  on  pearl-ashes 
contained  the  usual  clause,  tliat  the  goods  were 
to  be  free  from  average  under  three  per  cent., 
and  the  voyage  was  described  to  be  from  Liver- 
pool to  London.  The  captain  also  took  in  goods 
at  Liverpool  for  Southampton.  The  vessel  met 
with  bad  weather  before  she  reached  Southamp- 
ton, and  the  water  pumped  up  took  the  colour 
out  of  the  captain's  clothes,  which  shewed  it  was 
much  impregnated  with  the  pearl-ash.  On 
arriving  at  London  (after  discharging  part  of 
the  cargo  at  Southampton),  the  pearl-ashes  were 
for  the  first  time  examined,  and  it  was  dis- 
covered they  had  sustained  a  loss  of  sixty  per 
cent.,  and  were  in  a  state  of  solution,  which  it 
was  proved  could  not  take  place  in  less  than 
three  or  four  weeks.  The  vessel  had  fine  weather, 
and  was  six  days  going  from  Southampton  to 
London : — Held,  first,  that  the  voyage  was  the 
same  as  described  in  the  policy  up  to  the  time 
of  the  ship's  deviating  from  the  direct  course 
from  Liverpool  to  London,  in  order  to  put  in  at 
Southampton  ;  secondly,  that  it  was  properly 
left  to  the  jury  to  say,  whether,  previously  to 
the  point  of  deviation,  the  pearl-ashes  had 
suffered  a  loss  of  above  three  per  cent.  Hare 
v.  Traris,  7  B.  &  C.  14  ;  9  D.  &  R.  748. 

Smployment  as  Tender.] — Action  on  a  policy 
on  the  goods  of  a  vessel  called  the  Clipper,  from 
Liverpool  to  any  ports  or  places  of  loading  and 
trade  on  the  coast  of  Africa  and  African  islands, 
during  her  stay  and  trade  on  that  coast  and 
islands,  and  thence  to  her  port  or  ports  of  dis- 
charging in  the  United  Kingdom,  with  leave  to 
call  at  all  ports  and  places,  both  backwards  and 


foru'ards,  without  being  deemed  any  deviation  ; 
with  liberty  for  the  ship  on  that  voyage  to 
proceed,  and  sail  to  and  stay  at  any  ports  what- 
ever ;  and  with  leave  to  load,  unload,  &c.,  goods 
wheresoever  she  might  proceed  to,  with  any 
ships,  boats,  i:c.,  in  loading  and  unloading  in- 
cluded ;  particularly  with  liberty  to  tranship  on 
board  any  vessel  or  craft  in  the  same  employ, 
with  an  agreement  that  the  vessel  might  be 
employed  or  used  as  a  tender  to  any  other  vessel 
or  ship  in  the  same  employ.  The  vessel  arrived 
at  Benin,  in  Africa,  and  stayed  there  thirteen 
months,  during  which  time  she  was  employed  in 
conveying  goods  from  a  vessel  in  the  same 
employ,  at  the  mouth  of  the  river,  to  Camc- 
roons,  and  putting  them  on  board  another 
vessel  also  in  the  same  employ,  but,  on  her 
return  with  a  homeward  cai^o,  was  lost : — 
Held,  that  the  judge  who  tried  the  cause  was 
right  in  telling  the  jury,  that  the  voyage  to  the 
Cameroons  was  a  deviation,  and  that  it  was  not 
an  acting  as  a  tender  within  the  meaning  of  the 
policy.  Hamilton  v.  SlieddoUf  3  M.  &  W.  49  ; 
M.  &  H.  334. 

Held,  also,  that  it  was  a  proper  question  for 
the  jury,  whether  her  stay  at  Benin  was  un- 
reasonable or  not ;  and  they  having  found  in 
the  afiirmative,  that  it  was  warranted  by  the 
evidence.    lb. 

Banning  of  Adyenture.] — In  a  policy  at  and 
from  London  to  Berbice,  after  the  clause  **  be- 
ginning the  adventure,"  &c.  were  inserted  the 
words  "  at  sea ; "  and  at  the  bottom  of  the 
policy,  the  words  "  on  ship  :  "  the  ship,  without 
express  leave  so  to  do,  stopped  at  Madeira,  by 
which  means  she  lost  her  convoy,  and  was 
captured  on  her  way  from  thence  to  Berbice : — 
Held,  that  the  insertion  of  the  above  words  did 
not  imply  that  the  risk  commenced  at  sea,  so  as 
to  justify  the  deviation  ;  though,  at  the  time  of 
effecting  the  insurance,  the  underwriters  were 
informed  that  the  ship  had  been  at  Madeira. 
Redman  v.  Lotvdon,  1  Marsh.  136  ;  5  Taunt.  462  ; 
3  Camp.  603. 

In  what  Order.] — Under  a  policy  from  London, 
to  the  ship's  discharging  port  or  ports  in  the 
Baltic,  with  liberty  to  touch  at  any  port  or  ports 
for  orders,  or  any  other  purpose ;  the  ship,  in 
touching  for  orders  before  she  has  selected  her 
port  of  discharge,  is  not  confined  to  take  the 
ports  in  the  successive  order  in  which  they  lie  in 
the  course  of  the  voyage,  but  may  return  to  a 
port  she  has  quitted  for  orders  as  to  her  port  of 
discharge.  Andreios  v.  Mdlisli  (in  error'),  5 
Taunt.  496  ;  2  M.  &  S.  27  ;  16  East,  312.  And 
see  Driscol  v.  Bovil,  1  B.  &  P.  313. 

After  ^e  has  sMected  her  port  of  dischai^e, 
she  must  touch  at  ports  only  in  their  successive 
order.    lb. 

If  ports  of  call  are  named  in  a  policy  in  a  suc- 
cessive order,  the  ship  must  take  them  in  the 
same  succession  in  which  they  are  named. 
Oairdner  v.  Senhonse,  3  Taunt.  16.  And  see 
Bra^g  v.  Anderson,  4  Taunt.  229. 

Under  a  policy  on  goods  from  A.  to  B.,  C,  and 
D.,  the  risk  attached,  where  the  ship,  which  was 
captured  before  the  dividing  point,  sailed  with 
intention  to  proceed  directly  to  D.,  without  first 
visiting  the  intermediate  places.  Though,  if  she 
meant  to  go  to  more  than  one  of  the  places  so 
named,  she  must  visit  them  in  the  order  in  which 
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thej  stand  in  the  policy.    Marsden  v.  Reidy  3 
East,  572. 

7.  Seeking  Convot. 

Boni  flde.] — It  is  not  a  deviation  for  a  ship  to 
leave  the  regular  track  for  the  purpose  of  seeking 
convoy,  when  bon&  fide  for  the  benefit  of  all 
concerned,  unless  expressly  prohibited  by  the 
terms  of  the  policy.  D'Aguilar  v,  Tohin^  Holt, 
]85  ;  2  Marsh.  266  ;  11  East,  22. 


8.  Cbuisino. 

Out  of  Course  of  Voyage.] — Whether  an  insur- 
ance of  a  ship  with  or  without  letters  of  marque 
upon  a  certain  voyage  and  commercial  adventure 
from  A.  to  B.,  enables  her  to  chase  for  the  pur- 
pose of  hostile  attack,  and  capture  any  vessel  she 
may  happen  to  descry  in  the  course  of  the  voyage 
insured,  in  whatever  direction,  •  or  to  any  limit, 
and  whether  known  at  the  commencement  of 
such  chasing  to  be  an  enemy  or  not ;  or  whether 
those  words  are  to  be  confined  to  a  leave  to  em- 
ploy force  only  for  the  purpose  of  defence  (in- 
cluding a  liberty  of  attack  and  chase  only  as  far 
as  they  may  be  fairly  supposed  to  promote 
ultimate  security),  must,  in  the  absence  of  any 
legeX  decision  as  to  their  construction,  depend 
upon  the  received  practice  and  known  sense  of 
commercial  men,  if  there  is  any  such  received 
pi*actice  in  use  among  them.  But  at  any  rate 
such  words  do  not  appear  to  authorize  direct 
cruising  out  of  the  course  of  the  voyage  in  search 
of  prize.  Parr  v.  Ainderson^  6  East,  202 ;  2 
"Smith,  316. 

A  policy  on  a  ship  on  a  certain  commercial 
voyage,  with  or  without  letters  of  marque,  giving 
leave  to  the  assured  to  chase,  capture,  and  man 
prizes,  however  it  may  warrant  him  in  weighing 
anchor,  while  waiting  at  a  place  in  the  course  of 
the  commercial  voyage  insured,  for  the  purpose 
of  chasing  an  enemy,  who  had  before  anchored 
at  the  same  place  in  sight  of  him,  and  was  then 
endeavouring  to  escape,  will  not  warrant  him, 
after  the  capture,  and  in  the  course  of  the  further 
prosecution  of  the  voyage,  in  lying-to,  in  order 
to  let  the  prize  keep  up  with  him,  for  the  purpose 
of  protecting  her  as  a  convoy  into  port,  there  to 
have  her  condemned ;  though  such  ix)rt  was 
within  the  voyage  insured.  Lawr(mec  v.  i^dc' 
bothuvi,  6  East,  45  ;  2  Smith,  214. 

Bepairing  Priie.] — Leave  granted  in  a  policy 
on  a  fishing  voyage  to  see  prizes  into  port  does 
not  authorize  the  ship  to  remain  in  port  till  a 
prize  receives  necessarv  repaira,  which  she  could 
not  otherwise  have  had  :  and  at  most  extends  to 
seeing  the  prize  moored  safely,  and  giving  the 
necessary  orders  for  her  final  destination. 
Jarratt  v.  Ward,  1  Camp.  263. 

Lying  in  Wait.] — Liberty  given  in  a  policy  on 
a  fishing  voyage,  to  chase,  capture,  and  man 
prizes,  does  not  authorize  the  ship  to  lie  by  nine 
days  off  a  port,  waiting  for  an  enemy's  ship  to 
come  out  when  she  should  have  completed  her 
caigo ;  although  she  lay  in  wait  during  that 
time  within  the  limits  of  her  fishing-ground. 
Hibhert  v.  UalUday,  2  Taunt.  428, 

Time.] — A  liberty  to  "cruise  six  weeks,"  in  a 
policy,  means  "  six  weeks  successively  from  the 


commencement  of  the  cmiae."    Syeret  v.  Bridge, 
2  DougL  527. 

IX.    LOSSES. 

1.  Total  Loss, 

2.  Constructive  Total  Loss,  790. 

3.  Average  Loss, 

a.  In  Greneral,  793. 

b,  WaiTanty  against,  799. 

4.  AdjustvieTit. 

a.  Persons  adjusting,  802. 

b.  Computation,  803. 

c.  Effect  of,  810. 
d.  Payment,  813. 

5.  Expenses  Inearred  in  Respect  of,  815. 

1.  Total  Loss. 

Beitraetion  of  Yeaiel.] — A  vessel  is  totally 
lost  within  the  meaning  of  a  policy,  when  it  be- 
comes as  a  ship  of  no  use  or  value  to  the  owner^ 
and  is  as  mudi  lost  as  if  it  had  gone  to  the  bot- 
tom of  the  sea,  or  had  been  broken  to  pieces,  and 
the  whole  or  a  great  part  of  the  fragments  had 
reached  the  shore  as  wreck.  Irving  v.  Manning^ 
1  H.  L.  Cas.  287  ;  6  C.  B.  391. 

When  Bepaire  Poaiible.] — A  loss  is  also  to  be 
considered  as  total,  where  a  prudent  owner,  if 
uninsured,  would  not  have  repaired.    lb. 

A  ship  was  insured  in  a  policy,  in  which  the 
value  was  stated  at  17,500/.  The  ship  was  in- 
jured by  storms,  was  surveyed,  and  the  repairs 
were  estimated  at  10,500/.  When  repaired,  the 
vessel  would  have  been  of  the  marketable  value 
of  9,000/.  The  assured  abandoned,  and  claimed 
as  for  a  total  loss.  The  jury  found,  that,  under 
the  circumstances  existing  in  the  case,  a  prudent 
owner,  uninsured,  would  not  have  repaired  the 
vessel : — Held,  that  the  assured  could  recover  as 
for  a  total  loss.    lb, 

A  Dutch  ship,  valued  in  the  policy  at  8,000/., 
was  insured  on  a  voyage  from  Rotterdam  to  Javai 
and  Sumatra  and  back  again  to  a  port  of  discharge 
ui  Holland.  After  commencing  her  voyage  she 
wa^  stranded  on  the  Goodwin  Sands,  and  plun- 
dered :  she  was  ultimately  removed  to  London, 
and  notice  of  abandonment  was  given  to  the  un- 
derwriters. It  was  proved,  that,  at  the  time  she 
was  cast  away,  she  was  worth  5,8337.,  that  her 
value  as  she  lay  was  700/.,  and  that  the  salvage 
was  420/.  The  expense  of  repairing  the  ship  in 
England  would  have  been  4,615/. ;  if  she  had 
been  entitled  to  an.  English  register  she  would 
have  been  worth,  when  repaii^ed,  from  4,500/.  to- 
4,700/. ;  and  if  she  had  bsen  a  British  ship,  it 
would  have  been  prudent  for  a  British  owner  to 
repair  her.  It  was  proved  by  Dutch  witnesses,, 
that  the  expense  of  repairing  her  in  Holland 
would  not  have  exceeded  2,915/. ;  and  that  the 
trading  companies  in  Holland  would  not  employ 
a  vessel  that  had  been  stranded  in  the  manner  in 
which  this  vessel  was  stranded,  however  perfectly 
she  might  have  been  repaired,  and  that  this  cir- 
cumstance would  have  affected  her  value  in 
Holland.  The  judge  told  the  jury  that,  in  con- 
sidering whether  this  was  the  case  of  a  partial  or 
total  loss,  they  ought  not  to  take  into  account  the 
value  stated  in  the  policy  ;  and  that,  in  consider- 
ing the  same  question,  they  ought  to  look  at  all 
the  circumstances  attending  the  ship,  and  to 
judge  whether,  under  all  those  circumstances,  a 
!  prudent  o^ner,  if  uninsured,  would  have  declined 
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to  repair  the  ship :  and  that,  if  so,  they  might 
find  it  a  case  of  total  loss : — Held,  that  this 
direction  was  right.  Young  v»  Turing,  2  Scott, 
N.  R.  752 ;  2  M.  &  G.  593. 

A  ship  insured  in  a  valued  policy  for  2,000/. 
was  damaged  by  the  perils  of  tne  sea ;  she  might 
have  been  repaired  for  1,400/.,  but  she  was  not 
worth  repairing  : — Held,  a  total  loss.  Allen  v. 
Sugrue,  3  M.  jc  E.  9  ;  8  B.  &  C.  561. 

when  a  vessel,  in  consequence  of  a  storm,  is 
injured  to  such  an  extent  that  the  cost  of  her 
repair  would  come  to  more  than  her  value  when 
repaired,  the  assured  is  entitled  to  recover  as  for 
a  total  loss,  although  the  vessel,  from  the  decayed 
state  of  some  of  her  timber,  requires  it  to  be 
replaced  with  new  timber,  instead  of  fresh 
fastenings  only ;  there  being  no  reason  to  doubt 
but  that  the  decayed  parts  were  strong  enough 
for  the  vessel  to  have  safely  performed  her  voy- 
age, if  she  had  not  encountered  severe  weather. 
JPhiUips  V.  I^aime,  4  C.  B.  343  ;  16  L.  J.,  C.  P. 
194  ;  11  Jur.  455. 

A  ship  which  was  insured  ran  aground  and  was 
much  damaged.  She  was  surveyed,  and,  in  con- 
sequence of  the  report  of  the  surveyors,  was  sold 
as  she  lay  : — Held,  that,  to  entitle  the  assured  to 
recover  for  a  total  loss,  they  must  satisfy  the 
jury,  that,  as  prudent  men  and  exercising  a  sound 
discretion,  they  would,  if  they  had  been  unin- 
sured, have  sold  the  vessel  as  they  did  ;  and  that 
the  jury  must  be  satisfied,  not  only  that  the 
assured,  if  uninsured,  would  have  acted  as  they 
did,  but  that  they  did  prudently  in  so  acting. 
D&mett  V.  Young,  Car.  &  M.  465.*  See  Fleming 
v.  Smith,  1  H.  L.  Cas.  513  ;  Mo«g  v.  Smith,  9 
C.  B.  94  ;  19  L.  J.,  C.  P.  226  ;  14  Jur.  1003. 

It  is  the  duty  of  a  master,  in  case  of  damage 
to  the  ship,  to  do  all  that  can  be  reasonably  done 
to  repair  it,  bring  home  the  cargo,  and  earn  the 
freight.  Benson  v.  Chapman,  2  H.  L.  Gas.  696  ; 
8  C.  B.  950  ;  13  Jur.  969. 

The  assured  is  never  bound  to  abandon,  he 
can  always  repair  if  he  chooses,  and  refrain 
from  insisting  on  a  total  loss.  Pitman  v.  Uni- 
•cersal  MariTie  Insurance  Company,  45  L.  T.  46. 
Affirmed,  9  Q.  B.  D.  192  ;  51  L.  J.,  Q,  B.  561 ; 
46  L.  T.  863  ;  30  W.  R.  906. 

Seiiure  and  Sale  of  Ship.] — Where  a  ship  is 
seized  and  condemned  by  a  foreign  state,  and 
purchased  by  the  master  on  behalf  of  his  owner, 
the  owner  can  only  recover  as  for  a  partial  loss  ; 
for  the  property  in  the  ship  is  not  divested  out 
of  him.  Wilson  v.  Foster,  1  Marsh.  425;  6 
Taunt.  25. 

Car^o — Beitmction  of.] — Policy  on  fruit  from 
Cadiz  to  London,  with  the  usual  memorandum  : 
in  the  course  of  the  voyage  the  fruit  was  so 
much  damaged  by  sea  water,  that  it  became 
rotten  and  stunk ;  and  on  the  ship's  arrival  at 
an  intermediate  port,  into  which  she  was  driven, 
the  government  of  the  place  prohibited  the 
landing  of  the  cargo  :  the  ship  also  being  too 
much  damaged  to  proceed  on  the  voyage,  was 
sold,  and  the  cargo  necessarily  thrown  over- 
board : — Held,  that  the  assured  were  entitled  to 
recover  for  a  total  loss.  Dyson  v.  Boworoft,  3 
B.  &  P.  474. 


Injury  to.] — ^A  vessel  was  chartered  for 


a  voyage,  and  the  cargo  was  insured  against 
total  loss.     In  the  course  of  the  voyage  the 


vessel  «rent  a^und,  became  hogged,  and  sus- 
tained other  injuries,  and  surveyors  recommended 
her  to  be  stripped  with  dispatch,  and  steps  to 
be  taken  to  save  the  cargo,  but  no  attempt 
was  made  to  do  so  ;  and  after  several  days  the 
master,  fearing  bad  weather,  sold  the  vessel  and 
cargo  for  the  benefit  of  all  concerned.  The 
vessel  remained  for  some  days  in  the  same  state, 
and  the  weather  proving  fine,  the  purchasers 
saved  a  large  part  of  the  cargo  : — Held,  that  the 
charterers  were  not  entitled  to  treat  the  cargo  as 
having  been  totally  lost.  CurHe  v.  Bombay 
Native  Insurance  Company,  3  L.  R.,  P.  C.  72  ; 
39  L.  J.,  P.  C.  1  ;  22  L.  T.  317  ;  18  W.  R.  296  ; 
6  Moore,  P.  C.  C,  N.  S.  302. 

Where  a  ship  is  obliged  to  put  back,  and  the 
damage  she  has  sustained  is  of  such  a  nature 
that  she  cannot  pursue  her  voyage,  and  other 
ships  cannot  be  procured  to  take  the  cargo,  it  is 
a  total  loss  of  ship,  cargo,  and  freight,  however 
inconsiderable  the  damage  sustained  may  be,  for 
the  voyage  in  contemplation  is  lost.  Wilson  v. 
Royal  Exchange  Assurance  Company,  2  Camp. 
623. 

Insurance  on  ship,  cargo,  and  freight  from 
Tortola  to  London  :  the  ship  was  driven  back  to 
Tortola  ;  and,  being  found  unfit  for  the  voyage, 
and  it  being  impossible  to  repair  her,  was  sold. 
There  were  no  vessels  at  Tortola  by  which  the 
cargo  could  be  forwarded,  and  it  was  accord- 
ingly sold  for  nearly  the  sum  insured ;  the  in- 
sured having  abandoned  : — Held,  that  this  was  a 
total  loss.  Manning  v.  Xewnhavt,  3  Dougl.  130  ; 
2  Camp.  624,  n. 

A  ship  insured  arrived  in  port  a  mere  wreck, 
and  was  obliged  to  be  lashed  to  a  hulk  to  avoid 
sinking,  and  in  attempting  to  remove  her  to  the 
shore  a  few  days  afterwards  she  sunk  : — Held, 
that  the  assured  might  recover  as  for  a  total 
loss,  though  her  cargo  was  saved  and  brought  to 
a  profitable  market.  Shaw  v.  Felt  on,  2  East, 
109.    See  also  oases,  post,  col.  801. 

Iigury  to  Electric  Cable.] — ^An  electric  tele- 
graph company  being  about  to  lay  down  an 
electric  cable  between  Ireland  and  Newfound- 
land, a  shareholder  in  the  company  effected  an 
Insurance  in  the  form  of  a  manne  policy  of  in- 
surance, with  the  following  words  in  the  margin 
of  the  policy  :  **  And  to  continue  until  the 
cable  be  laid  in  one  continuous  length  between 
Ireland  and  Newfoundland,  and  until  100  words 
shall  have  been  transmitted  from  Ireland  to 
Newfoundland,  and  vice  versa.  The  risk  of  this 
policy  then  to  cease  and  determine.  This  policy, 
in  addition  to  all  perils  and  casualties  herein 
specified,  shall  cover  every  risk  and  contingency 
attending  the  conveyance  and  successful  laying 
of  the  cable  from  and  including  its  lading  on 
board  the  Great  Eastern  until  100  words  be 
transmitted  from  Ireland  to  Newfoundland,  and 
vice  versft.  And  it  is  distinctly  declared  and 
agreed  that  the  transmission  of  the  100  words 
shall  be  an  essential  condition  of  the  policy." 
The  ship  sailed  from  Ireland  with  a  cable  on 
board  of  the  length  of  2,200  miles ;  and  after 
about  1,200  miles  of  it  had  been  laid  down,  in 
consequence  of  the  electric  current  not  acting, 
some  of  it  was  drawn  back  into  the  ship  ;  and 
whilst  this  was  being  done,  a  part  of  the  cable 
which  was  on  boaitl  broke,  ana  the  broken  end 
fell  into  the  sea.  Some  fruitless  endeavour  was 
made  to  raise  it,  but  ultimately  the  ship  returned 
with  the  remainder  of  the  cable,  about  1,200 
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miles  in  length,  on  board  : — Held,  first,  that  the 
insurance  was  not  on  the  cable,  but  on  the  risk 
and  contingency  of  successfully  laying  it  down. 
WiUon  V.  Jones,  1  L.  R.,  Ex.  193  ;  36  L.  J.,  Ex. 
9i  ;  U  L.  T.  65  ;  14  W,  R.  499  ;  4  H.  &  C.  221. 
Affirmed  on  appeal,  2  L.  R.,  Ex.  139 ;  36 
L.  J.,  Ex.  78  ;  16  L.  T.  669  ;  15  W.  R.  435— 
Ex.  Ch. 

Held,  secondly,  that  the  assured  was  entitled 
to  recoYer  for  a  total  loss.    lb, 

A  person  possessed  of  a  share  in  a  telegraph 
company,  established  for  the  purpose  of  laying 
down  a  submarine  electric  cable  between  the 
United  Kingdom  and  America,  insured  the  same 
by  a  policy  in  the  form  of  a  policy  of  marine  in- 
surance. The  insurance  was  expressed  to  be  "  at 
and  from  the  United  Kingdom,  say  from  London, 
and  wheresoever  the  risk  may  commence,  to  the 
Atlantic  Ocean,  and  at  and  thence,  by  or  in  one 
or  more  ship  or  ships,  or  steamer  or  steamers,  to 
the  place  or  places  of  destination,  both  in  the 

and 
United  Kingdom  the  continent,  island, 


or 


or 


and 


peninsula  of  America,  —  the  British  or  other 

or 
possessions  of  America,  including  and  containing 
all  and  every  accident,  danger,  and  risk  that  may 
be  incurred  at  sea  or  on  land,  in  all  or  any  boats, 
ships,  and  craft  whatsoever  and  wheresoever, 
until  the  final,  complete,  and  successful  laying 
down  of  the  Atlantic  telegraph  cable  from  shore 
to  shore."  The  blank  for  the  name  of  the  ship 
was  filled  up  thus  :  "  any  ship  or  ships,  or 
steamer  or  steamers,  or  craft  as  above ;"  and  in  the 
valuation  clause  the  subject  of  insurance  was  to 
be  taken  as  "  on  one  1,000/.  sbai-e  in  the  Atlantic 
Telegraph  Company,  share  valued  at  1,100Z.  In 
case  of  loss  the  part  saved  to  be  sold  or  appraised 
for  the  benefit  of  the  underwriters."  The  in- 
surance contained  the  common  memorandum, 
with  the  addition  of  a  special  agreement,  in  a 
memorandum  annexed  to  the  policy,  that  the  in- 
surance should  *^  cover  and  include  the  successful 
working  of  the  cable  when  laid  down."  An 
electric  cable,  extending  from  the  Irish  to  the 
North  American  coast,  was  finally  laid  down 
after  a  previously  abortive  attempt,  during  which 
a  portion  of  it  was  lost  by  perils  of  the  sea ; 
and  on  the  second  attempt,  during  which  some 
more  cable  was  lost,  a  quantity  of  superfluous 
cable  was  taken  out  to  meet  contingencies.  It 
was,  however,  found  impossible  to  maintain 
electrical  communication  sufficient  for  tele- 
graphic purposes,  and  the  telegraph  was  aban- 
doned. The  cause  of  the  failure  was  the  im- 
perfect insulation  of  the  copper  wire  along 
which  the  electrical  fluid  passed,  arising  from 
defect  in  the  outer  covering  by  which  it  was 
protected  from  external  contact ;  which  defect 
was  occasioned  by  accident  prior  to  the  ship- 
ment of  the  cable,  and  the  commencement  of 
the  risk,  aggravated  by  the  action  of  the  sea, 
and  arose  &om  the  chemical  action  of  the  sea 
water  on  the  interior  of  the  cable,  and  not  from 
any  mischief  done  by  the  mechanical  action  of 
the  sea  : — Held,  with  respect  to  the  portion  of 
the  cable  lost  by  perils  of  the  sea,  that  the  as- 
sured was  entitled  to  recover  as  for  a  partial 
loss.  PatevAon  v.  Uarrls,  1  B.  &  S.  336  ;  30 
L.  J.,  Q.  B.  354  ;  7  Jur.,  N.  8.  1276. 

Where   leveral   Fackagei.]  —  By  a  marine 


policy  of  insurance  the  insurance  was  described 
to  be  *'  on  1,711  packages  teas,  valued  at  one 
sum,  on  a  voyage  from  New  York  to  London,]* 
by  a  ship  "  wai-ranted  by  the  assured  free 
from  damage  from  dampness,  change  of  flavour, 
or  being  spotted,  or  mouldy,  except  caused  by 
actual  contact  of  sea  water  with  the  articles 
damaged,  occasioned  by  sea  perils.*'  In  case  of 
partial  loss  by  sea  damage  to  certain  goods,  not 
including  tea,  "  the  loss  shall  be  ascertained  by 
a  separation  and  sale  of  the  portion  only  of  the 
contents  of  the  packages  so  damaged,  and  not 
otherwise;  and  the  same  practice  shall  obtain 
as  to  all  other  merchandize,  as  far  as  practic- 
able,** The  ship  met  with  very  bad  weather 
during  the  voyage,  and  449  of  the  1,711 
packages  of  the  tea  were  seriously  damaged  by 
actual  contact  of  sea  water.  The  rest  of  the 
packages  arrived  sound  and  in  good  condi- 
tion, except  by  the  injury  to  their  reputation 
from  having  formed  part  of  a  shipment  of  which 
449  packages  had  been  damaged  by  sea  water, 
and  which  was  the  cause,  as  was  usual  in  such 
cases,  of  these  packages,  though  sound  and  nn- 
injured,  not  realizing  so  high  prices  as  they 
would  have  done  if  the  449  packages  had  not 
been  damaged  by  sea  water  : — Held,  that  the 
packages  insured  by  the  policy  were  divisible, 
and  that  the  assured  was  entitled  to  recover  only 
in  respect  of  the  449  packages  which  were  ac- 
tually damaged.  Cater  v.  Great  Wetteni  In- 
mrance  Company  of  New  York,  8  L.  R.,  C.  P. 
552  ;  42  L.  J.,  C.  P.  266  ;  29  L.  T.  136. 

Where  memorandum  goods  of  the  same  species, 
shipped  in  packages,  are  insured,  and  it  is  not 
expressed,  by  distinct  valuation  or  otherwise,  in 
the  policy,  that  the  packages  are  separately  in- 
sured, the  ordinary  memorandum  exempts  the 
underwriters  from  liability  for  a  total  loss  or 
destruction  of  part  only  (not  being  general 
average),  if  there  is  no  stranding,  though  one  or 
more  entire  package  or  packages  is  or  are  en- 
tirely destroyed  or  otherwise  totally  lost,  by  the 
specified  perila  Ralli  v.  Janson,  6  El.  k  Bl. 
422  ;  8,  C,,  nom.  Jamson  v.  Balli,  2  Jur.,  N.  6. 
566  ;  Janson  v.  Jlalli,  25  L.  J.,  Q.  B.  300— 
Ex.  Ch. 

An  insurance  was  effected  on  *'  master's 
effects,  valued  at  lOOZ.,  free  from  all  average.** 
Some  of  the  articles  thus  insured  were  totally 
lost  .by  the  perils  insured  against,  but  others 
were  saved  : — Held,  that  the  assured  was  en- 
titled to  recover  in  respect  of  the  goods  which 
had  been  totally  lost,  the  word  *'  effects  '*  being 
obviously  employed  to  save  the  enumeration  of 
the  different  articles  of  which  the  subject- 
matter  of  insurance  consisted.  Duff  y.  Mac' 
kenzie,  3  C.  B.,  N.  S.  16  ;  26  L.  J.,  C.  P.  313  ;  3 
Jur.,  N.  S.  1025. 

By  a  policy  on  any  kind  of  goods  in  a  vessel, 
and  w^hich  were  stated  to  be  valued  at  one  entire 
sum,  "the  goods  so  valued "  were  insured 
"  against  total  loss  only."  The  goods  which 
were  shipped  were,  in  fact,  of  different  Idnds 
and  descriptions,  and  packed  in  separate  pack- 
ages : — Held,  that  it  was  not  necessary  that  the 
insurer  should  be  informed  that  it  was  intended 
to  ship  goods  of  different  kinds,  and  separately 
packed,  as  he  ought  to  have  expected  that  all  the 
goods  would  not  be  of  the  same  kind ;  and  that 
he  was  liable  for  a  total  loss  of  each  separate 
package,  although  some  of  the  {mckages  shipped 
were  saved.  Wilkifuim  v.  Ifyde,  3  C.  B.,  N.  S. 
30  J  27  L.  J.,  C.  P.  116  ;  4  Jur.,  N.  S.  482. 
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Separata    Imnranoea    of     Parts.]  — 

On  an  insoiance  of  goods  in  "  ship  or  ships/' 
which  were  declared  to  be,  and  to  be  valued 
^<  on  rice  to  be  declared  free  from  particular 
average,"  the  insurer  cannot,  by  indorsing  a  de- 
claration of  interest  with  a  separate  valuation  of 
each  bag  of  rice,  create  a  separate  insurance  on 
each.  bag.  EiitwUle  v.  MIU,  2  H.  &  N.  549  ;  27 
L.  J.,  Ex.  105. 

A  policy  having  been  effected  on  goods  '^  in 
ship  or  ships,*'  declare  to  be  "on  rice,  to  be 
declared  free  from  particular  average,"  the  in- 
sured indorsed  on  the  policy  a  declaration,  which 
was  afterwards  marked  with  the  initials  of  the 
underwriters  as  follows : — [R.]    600  bags  rice, 

fer  Laidmans,  at  8«.  3</.  per  bag,  206/.  hs.  ; 
R.]  4,500  bags  rice,  per  Margaret  Skelly,  at 
8«.  'id,  per  bag,  l,856f.  bs.  From  each  ship 
certain  of  the  bags  of  rice  were  safely  landed 
at  their  port  of  destination,  others  were  jet- 
tisoned, being  cast  into  the  sea  to  save  the  ship ; 
others,  in  the  Ltaidmans,  on  arriving  at  their 
port  of  destination,  were  cast  into  the  sea,  being 
unfit  for  consumption ;  others,  in  the  Margaret 
Skelly,  were  so  much  injured  by  sea  damage  as 
to  be  sold  at  the  port  of  departure  to  which  that 
ship  was  obliged  to  put  back.  The  underwriters 
had  paid  the  loss  on  the  goods  jettisoned  : — 
Held,  that  the  assured  were  not  entitled  to  re- 
cover the  value  of  the  bags  of  rice  cast  into  the 
sea  at  the  port  of  destination,  or  sold  at  the  port 
of  departure.    lb, 

Kiztnre  of  Cargo.] — Several  shippers  respec- 
tively shipped  bales  of  cotton  on  board  a  general 
ship.  Part  of  the  bales  were  lost  on  the  voyage, 
part  arrived  with  the  marks  obliterated,  so  that 
their  respective  owners  could  not  be  ascertained, 
and  part  arrived  so  as  to  be  distinguishable 
and  deliverable  to  the  respective  owners  : — 
Held,  as  respects  each  shipper  whose  full  number 
of  bales  could  not  be  distinguished  and  delivered, 
that  he  must  be  taken  to  have  sustained  a  total 
loss  of  part  of  his  cotton,  and  a  partial  loss  of 
the  remainder,  according  to  a  calculation  of  the 
proportion  that  would  be  applicable  to  his 
cotton,  with  reference  to  the  whole  number  of 
bales  lost,  and  the  whole  number  of  bales  which 
arrived  indistinguishable.  Spenee  v.  Union 
Marine  Insurance  Company ,  3  L.  R.,  C.  P.  427  ; 
37  L.  J.,  C.  P.  169  ;  18  L.  T.  632  ;  16  W.  R.  1010. 

Confiscation  and  Sale  of  Cargo.] — A  cargo 
on  board  a  ship  bound  from  Liverpool  to  Mata- 
moras  was  insured  against  the  usual  perils,  in- 
cluding "  takings  at  sea,  arrests,  restraints,  and 
detainments  of  all  kings,  princes,  and  people." 
The  ship  sailed  and  had  nearly  reached  her 
destination  when  she  was  captured  by  a  United 
States  cruiser  and  taken  into  New  Orleans, 
where  a  suit  was  instituted  in  the  Prize  Court 
for  her  condemnation.  The  insurers  contested 
the  suit,  electing  to  treat  the  loss  as  a  partial 
one,  Thej  obtained  the  judgment  of  the  court, 
whereupon  the  captors  appealed.  The  insured 
gave  a  formal  notice  of  abandonment  which  the 
insurers  refused  to  accept.  Upon  the  applica- 
tion of  the  captors,  the  ship  and  cargo  were 
ordered  to  be  sold  unless  bail  were  given  by  the 
insured.  Upon  receiving  intelligence  that  this 
order  had  been  made,  they  applied  to  the  in- 
surers for  assistance  in  giving  bail  to  prevent  the 
sale.  The  insurers  refused  to  give  any  assist- 
ance, and  in  the  end  the  ship  and  cargo  were 


sold  by  order  of  the  Prize  Court.  The  insured 
brought  an  action  to  recover  from  the  insurers, 
as  for  a  total  loss  : — Held,  that  they  were  en^ 
titled  to  recover  the  whole  amount  at  which 
they  were  insured  under  the  policy,  inasmuch 
as  the  decree  of  the  Prize  Court,  ^vith  the  sale  of 
the  goods  under  it,  was  a  deprivation  of  the 
ownership  of  the  goods,  and  amounted  to  a  total 
loss.  Stringer  v.  EnglUh  and  Scottuh  Marine 
iTUuranoe  Company^  6  L.  R.,  Q.  B.  599 ;  39 
L.  J.,  Q.  B.  214  ;  22  L.  T.  802  ;  18  W.  R.  1201  ; 
10  B.  &  S.  770— Ex.  Ch. 

Partial  Confiscation.] — A  cargo  insured  by  a 
valued  policy  was  confiscated  and  sold  ;  but  the 
enemy  permitted  the  foreign  consignee  to  retain 
from  the  proceeds  the  amount  of  his  accept- 
ances ;  the  assured  not  having  abandoned,  the 
loss  became  partial  only,  and  the  assured  was 
entitled  to  recover  from  the  underwriter  a  sum 
bearing  the  same  proportion  to  his  subscription 
as  the  loss  ultimately  sustained  bore  to  the  whole 
value  in  the  policy.  Ooldsmid  v.  OillieA^  4 
Taunt  803. 

Goods  insured  upon  a  valued  policy  having 
been  seized,  confiscated,  and  sold,  by  order  of  the 
enemy's  government  on  their  own  account,  but 
the  necessary  documents  to  verify  the  loss  not 
having  arrived  here,  the  underwriters,  on  appli- 
cation to  pay  their  subscriptions,  agreed  to  ad- 
just and  pay  immediately  60/.  per  cent  on  ac- 
count, but  no  abandonment  was  made  by  the 
assured ;  and  in  the  meantime  the  foreign  con- 
signees of  the  goods,  in  consequence  of  remon- 
strances to  the  enemy's  government,  obtained  a 
restoration  of  half  the  proceeds  of  the  goods 
which  had  been  so  seized  and  sold,  which  half 
amounted  to  more  than  the  whole  sum  at  which 
they  were  valued  in  the  policy  :  yet  held,  that 
the  underwriters  were  not  entitled  to  recover 
back  the  50/.  per  cent  they  had  paid  on  ac- 
count; the  assured  having  in  fact  sustained  a 
loss  of  half  his  goods,  for  which  he  was  no  more 
than  indemnified  by  the  50/.  per  cent,  he  had 
received ;  and  there  having  been  no  abandon- 
ment to  the  undervnriters ;  and  the  superior 
value  of  the  proceeds  arising  from  the  benefit 
of  the  market,  in  which  the  underwriters  had  no 
concern.     Tunno  v.  JSdwards^  12  East,  488. 

Sale  of  Cargo  by  Conit.]— A  cargo  of  salt,  of 
the  value  with  prepaid  freight  of  about  1,900/., 
was  insured  from  Liverpool  to  Calcutta,  the 
policy  containing  the  memorandum  warranting 
"  corn,  fish,  salt,  &c.,  free  from  average  unless 
general  or  the  ship  be  stranded."  Having  en- 
countered bad  weather,  lost  both  her  anchors, 
and  had  her  masts  cut  away,  the  ship  was  taken 
in  tow  by  salvors  and  placed  on  a  bank  out  of 
the  ordinary  course  of  the  voyage,  where  she  lay 
on  her  port  side  for  several  tides,  and  sustained 
considerable  further  injury.  The  salt  was  landed 
in  a  damaged  state,  and  the  ship  repaired,  though 
at  an  expense  which  exceeded  her  value  when 
repaired.  About  one-fifth  of  the  salt  might 
have  been  made  saleable,  but  would  have 
realized  no  profit.  Suits  were  instituted  by  the 
salvors  in  the  Admiralty  Court,  and  the  salt 
sold  under  a  decree,  the  entire  proceeds  being 
absorbed  by  the  costs  : — Held,  that  there  was  a 
partial  loss  of  the  salt,  but  not  a  total  loss,  the 
seizure  and  sale  under  the  decree  of  the  Ad- 
miralty Court  not  being  a  natural  or  necessary 
consequence  of  a  perU   insured  against ;    and 
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that  there  was  a  stranding  within  the  meaning 
of  the  memorandum.  De  Mattos  v,  Saundert, 
7  L.  B.,  C.  P.  670  ;  27  L.  T.  120 ;  20  W.  B. 
801. 

Inavren  not  Coneliid«d  by   exroneou 

Judgment  of  Foreign  Court] — ^A  caigo  of  rye, 
shipped  on  an  Austrian  ship  for  carriage  from 
^nos,  a  Turkish  port,  to  Schiedam,  was  insured 
by  a  policy  warranted  free  of  particular  arerage. 
The  ship  meeting  with  stormy  weather,  a  portion 
of  the  cargo  was  damaged,  and  the  ship  had  to 
put  into  the  port  of  La  Bochelle.    Proceedings 
were  taken,  at  the  instance  of  the  captain,  in 
the  Tribunal  of  Commerce  at  that  port,  and  in 
consequence,  the  cargo  was  landed  and  ware- 
housed.    It  was  nccessaiy  to  sell  a  portion  of 
the  cargo  immediately,  which  was  accordingly 
done.    On  the  2l8t  of  February,  the  court,  on 
the  petition  of  the  captain,  ordered  a  sale  of  the 
residue,  and  notice  of  abandonment  was  given 
to  the  insurers  on  the  ground  that,  in  the  opinion 
of  the  experts  or  surveyors,  the  rye  could  not  be 
.  forwarded  to  its  destination.    This  notice  the 
insurers  refused  to  accept ;  and  on  the  5th  of 
March  they  summoned  the  captain  before  the 
Tribunal  of  Commerce  for  the  purpose  of  having 
it  decreed  that  there  was  no  occasion  to  sell  the 
residue  of  the  rye.    The  court  accordingly  or- 
dered the  residue  of  the  lye  to  be  surveySi,  and 
the  surveyors  reported  that  it  could  be  reshipped 
and  conveyed  to  its  destination.    This  report 
was  confirmed  by  the  court,  and  notice  of  it 
given  to  the  assured,  together  with  notice  that 
any  course  pursued  with  the  cargo  would  be  for 
their  account  and  on  their  responsibility.     The 
rj-e,  however,  was  not  forwarded,  and  remained 
until  December  warehoused  at  La  Bochelle,  al- 
though the  captain  might  have  procured  a  ship 
to  carry  it  on.    The  captain  having  in  the  mean- 
time procured  advances   to  meet  the  expenses 
caused  by  the  interruption  of  the  voyage,  was 
summoned,  by  the  parties  who  had  mi^e  the 
advances,  before  the  Tribunal  of    Commerce; 
and  on  the  14th  of  September  the  court  decreed 
a  sale  of  the  ship,  and  a  statement  of  general 
and  particular  average  of  the  ship  and  cargo  to 
be  drawn  up,  which  was  accordingly  done.     On 
the  21st  of  December  the  Tribunal  of  Commerce 
decreed  the  sale  of  the  rest  of  the  cargo,  on  the 
ground  that  the  weather  was  unfavourable  for 
its  preservation.    On  the  2oth  of  Januaiy  the 
Tribunal  of  Commerce  decreed   that  the  full 
amount  of    the    freight  due    upon    the  whole 
voyage  was  chargeable  ujKDn  the  proceeds  of 
such  sale ;  and  an  amended  average  statement, 
which  proceeded  on  this  footing,  was  confirmed 
by  the  court.    If  the  proportion  of  freight  so 
payable  was  to  be  added  to  the  extra  expenses 
incurred  in  respect  of  the  residue  of  the  cargo  so 
sold,  by  reason  of  the  interruption  of  the  voyage, 
including  the  extra  freight  in  respect  of  for- 
warding to  the  port  of  destination,  the  amount 
would  exceed  the  value  of  the  rye  at  the  port  of 
destination.    It  was  admitted  that  neither  the 
law  of  France  nor  of  Austria  was  in  accorclance 
with  the  decree  of  the  25th  of  January,  and  if 
the  proper  proportion  of  freight  had  been  charged 
to  the  residue  of  cargo  sold,  the  value  at  the 
port  of  destination  would   have   exceeded  the 
expenses  : — Held,  that  there  was  no  constructive 
total  loss  of  the  cargo  ;  inasmuch  as  the  decree 
for  the  sale  of  the  residue  of  the  cargo  was  not 
due  to  the  perils  insured  against,  but  was  made 


for  the  purpose  of  paying  advances  incurred 
through  tne  captain's  breach  of  duty  in  not  for- 
warding such  rye  to  its  destination ;  and  the 
insurers  were  not  concluded  by  the  judgment  of 
the  French  court  from  denying  that  there  was 
no  total  loss,  because  it  was  admitted  that  such 
judgment  was  erroneous  according  to  the  law 
which  it  profeffied  to  administer.  Meyer  v. 
Ralli,  1  C.  P.  D.  368  ;  45  L.  J.,  C.  P.  741  •  36 
L.  T.  838  ;  24  W.  B.  963. 

Sleetion.] — ^When  it  is  uncertain  whether  the 
damage  done  to  a  cargo  by  a  peril  insured 
against  will  result  in  a  partial  or  total  loss,  the 
assured  is  not  bound  to  make  his  election  how 
to  treat  it  as  soon  as  some  incipient  damage 
has  occurred  ;  and  his  right  to  claim  indemnity 
for  a  total  loss  does  not  mature  till  the  facts 
constituting  such  a  loss  are  ascertained.  Brwm-' 
ing  v.  Provincial  Insurance  Company  of  Canada^ 
5  L.  B.,  P.  C.  268  ;  28  L.  T.  853  ;  21  W.  B.  587. 

Of  Freight] — ^When  by  the  terms  of  a  charter- 
party  a  part  of  the  freight  is  made  payable  in 
advance,  the  charterer  has  a  right  to  deduct  the 
whole  amount  so  paid  by  him  from  any  freight 
which  inay  actually  be  earned,  in  case  of  a  loss 
of  part  of  the  cargo,  and  not  only  a  propor- 
tionate part  of  it.  AlVuon  v.  Bristol  Mai'ine 
Insurance  Company ^  1  App.  Cas.  209  ;  34  L.  T. 
809 ;  24  W.  B.  1039.  Beversing  42  L.  J.,  C.  P. 
334. 

-A  shipowner  chartered  his  ship  for  a  voyage 
to  Bomoay.  The  charterparty  provided  that 
freight  was  to  be  paid  on  unloading,  and  right 
deliveiy  of  the  cargo  at  the  rate  of  4:2s.  per  ton 
on  the  quantity  delivered,  "  such  freight  to  be 
paid  one-half  in  cash  on  signing  bills  of  lading, 
the  remainder  on  right  delivery  of  the  cargo." 
Half  of  the  estimated  amount  of  freight  was 
paid  in  London,  and  the  shipowner  insured  the 
unpaid  freight.  The  ship  was  lost,  but  half  the 
cargo  was  saved,  and  delivered  without  any 
ad^tional  payment  by  the  charterer.  The  ship- 
owner then  claimed  as  for  a  total  loss  of  the  unpaid 
half  of  the  freight : — Held,  that  on  the  proper 
construction  of  the  charterparty  and  policies  he 
was  entitled  to  recover  as  for  a  total  loss.    lb. 

Freight  may  be  insured  by  a  time  policy, 
though  for  a  period  short  of  the  time  necessaiy 
to  complete  the  voyage  on  which  such  freight  is 
to  be  earned  ;  and  there  is  a  total  loss  of  freight 
if  the  cargo  is  so  damaged  by  a  peril  of  the  sea 
in  the  course  of  the  voyage  as  to  render  it  im- 
possible (except  at  an  expense  which  would 
greatly  exceed  its  value  on  arrival)  te  carry  it  to 
its  port  of  destination.  Michael  v.  GillespUf  2 
C.  B.,  N.  S.  627 ;  26  L.  J.,  C.  P.  306  ;  3  Jur., 
N.  S.  1219. 

If  a  ship  whose  freight  is  insured  against  perils 
of  the  sea  sufiers  sea  damage,  and  can  ho  re- 
paired, so  as  to  bring  home  her  whole  caigo,  for 
a  sum  which,  though  it  exceeds  the  amount  of 
freight,  is  not  more  than  a  prudent  owner,  look- 
ing to  the  value  of  his  ship,  alone  would  incur, 
the  underwriters  are  not  liable  as  for  a  loss  of 
freight  by  perils  of  the  sea.  Moss  v.  Smithy  d 
C.  B.  94  ;  19  L.  J.,  C.  P.  225  ;  14  Jur.  1003. 

A  ship  valued  at  12,000Z.  was  insured  from 
Valparaiso  to  England;  the  freight,  valued  at 
4,000/.,  was  also  insured  by  a  separate  policy. 
The  ship  having  sailed  with  a  full  cargo,  con- 
sisting of  800  tons  of  merchandize,  was  compelled 
by  stress  of  weather  to  put  back  to  Valparaiso, 
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where  the  master,  finding  npon  surrey  that  to 
repair  her,  so  as  to  enable  her  to  bring  home  the 
entire  cargo,  would  cost  a  sum  exceeding  the 
value  of  the  freight,  though  less  than  the  value 
of  the  ship  when  repaired,  sold  her  : — Held,  not 
a  total  loss  of  either  ship  or  freight.    lb. 

Freight  under  a  charter  was  insured,  for  a 
voyage  ^m  the  Cape  of  Good  Hope  to  Honde- 
klip  Bay,  an  open  roadstead  180  miles  up  the 
coast,  there  to  load  a  cargo  of  copper  ore,  to  pro- 
ceed therewith  to  Swansea,  at  a  freight  of  40<.  per 
ton.  Arrived  at  Hondeldip  Bay,  the  master 
received  on  board  a  part  of  the  cargo  (the  whole 
being  ready),  when  a  storm  coming  on,  he  was 
compelled  to  put  to  sea  with  the  loss  of  an 
anchor  and  an  injury  to  his  windlass ;  and  after 
beating  about  the  offing,  he  deemed  it  expedient 
to  sail  for  St.  Helena,  a  distance  of  about  1,800 
miles.  Finding,  on  his  arrival  there,  that  he 
could  not  get  an  additional  anchor  or  the  re- 
quisite repairs,  the  master  discharged  the  por- 
tion of  the  outward  cargo  which  he  had  not 
landed  at  Hondeklip  Bay,  and  proceeded  to 
Swansea  with  the  homeward  cai^o,  short  by 
about  120  tons  of  a  full  cai'go.  The  juiy,  al- 
though the  master  did  not  run  for  the  Gape, 
where  the  necessary  repairs  might  have  been 
obtained,  found  that  the  master  acted  through- 
out as  a  prudent  owner,  uninsured,  would  have 
done : — Held,  that  the  underwriters  were  not 
responsible  as  for  a  total  loss  of  the  freight  of 
the  120  tons  by  perils  of  the  sea.  Philpott  v. 
Swann,  11  C.  B.,  N.  S.  270  ;  30  L.  J.,  C.  P.  358  ; 
7  Jur.,  N.  S.  1291  ;  5  L.  T.  183. 

See  also  BanMn  v.  Potter,  pott,  col.  824. 

Where,  in  case  of  damage  to  a  ship,  the  master 
elects  to  repair  it,  the  mere  fact  that  the  ex- 
penses of  repair  ultimately  prove  to  be  greater 
than  the  value  of  the  ship,  will  not  be  sufficient 
to  shew  that  he  acted  beyond  the  scope  of  his 
authority,  or  to  entitle  the  owner,  in  an  action 
on  a  policy  of  freight,  to  recover  as  for  a  total 
loss.  Bensun  v.  CJtajpman,  2  H.  L.  Gas.  696  ;  8 
C.  B.  960  ;  13  Jur.  969. 

Bights  of  Underwriter  on.]— In  all  cases  of 
insurance  on  ship,  in  which  the  subject  is  not 
actually  annihilated,  the  assured,  claiming  as 
for  a  total  loss,  must  give  up  to  the  underwriters 
all  the  remains  of  the  property  recovered,  to- 
gether with  all  the  benefit  or  advantage  inci- 
dent to  it ;  or  rather  such  property  vests  in  the 
underwriters.  Stetcart  v.  ureerwck  Marine  In- 
surancc  Company.,  2  H.  L.  Gas.  169  ;  1  Macq.  H. 
L.  Gas.  382. 

Freight,  while  the  ship  is  in  the  course  of 
earning  it,  is  a  benefit  or  an  advanta^  incident 
to  the  ship,  and  therefore  becomes  the  property 
of  the  underwriters,  paying  for  a  total  loss.    Ih. 


Bight  to  Compensation  paid  by  Sovereign 


State.] — The  respondents  effected  with  under- 
writers valued  policies  of  insurance  (including 
war  lisks)  on  a  cargo,  which  was  afterwards 
destroyed  by  the  Alal^ma,  a  Gonfederate  cruiser, 
and  the  underwriters  paid  to  the  respondents  as 
on  an  actual  total  loss  the  valued  amounts, 
which  were  less  than  the  real  value.  The  United 
States,  out  of  a  compensation  fund  created  after 
the  loss  and  distributed  under  an  act  of  Congress 
passed  subsequently  to  the  loss,  paid  to  the 
respondents  the  difference,  between  their  real 


total  loss  and  the  sum  received  from  the  under- 
writers. Under  the  act  of  Congress  no  claim 
was  allowed  for  any  loss  for  which  the  party 
injured  should  have  received  compensation  from 
any  insurer,  but  if  such  compensation  should 
not  have  been  equal  to  the  loss  actually  suffered^ 
allowance  might  be  made  for  the  difference  ; 
and  no  daim  was  allowed  by  or  on  behalf  of 
any  insurer  either  in  his  own  right  or  in  that  of 
the  party  insured  : — Held,  that  the  underwriters, 
were  not  entitled  to  recover  the  compensation 
from  the  respondents.  Bumand  v.  RodocaTUtehi^ 
7  App.  Gas.  333  ;  61  L.  J.,  Q.  B.  548  ;  47  L,  T. 
277  ;  31  W.  R.  65— H.  L.  (E.). 

Kifiing  Ship.]— If  a  ship,  for  which  the 


underwriters  have  paid  as  for  a  total  loss,  should 
chance  to  turn  up,  she  is  to  be  considered  as 
abandoned  and  will  belong  to  the  underwriters. 
Houitman  v.  Thornton,  Holt,  242. 

2.  GONBTBUOTIVE  TOTAL  LOSS. 

What  Damage.]— Where  a  ship,  in  conse- 
quence of  the  inability  of  the  master  to  get  it  off 
the  rocks  where  it  has  struck,  has  been  actually 
sold,  or  where  a  cargo  of  a  perishable  nature  ha» 
been  so  damaged  by  the  sea  that  its  substance  is 
gone,  and  it  can  never  reach  the  destined  port  in 
specie,  the  loss  in  each  instance  is  an  actual,  and 
not  a  constructive,  total  loss.  Flevmig  v.  Smithy 
1  H.  L.  Cas.  513. 

Where  a  prudent  owner  uninsured  would  have 
sold,  the  case  amounts  to  one  of  actual  total  loss. 
lb. 

Sale  of  ii^ured  Cargo.] — Where  the  under- 
writer was  not  answerable  for  an  average  loss 
upon  certain  hides  insured,  and  in  the  course  of 
the  voyage  the  hides  became  so  damaged  by  one 
of  the  perils  insured  against,  that  they  could  not 
have  been  carried  to  tiie  place  of  their  destination 
(in  consequence  of  their  state  of  putridity), 
whereupon  the  hides  were  sold  at  the  nearest 
port : — Held,  that  it  amounted  to  a  construc- 
tive total  loss.  Bouic  v.  Salvador,  1  Bing.  N.  C. 
526 ;  1  Scott,  491 ;  1  Hodges,  49.  See  Boux  v. 
Salvador,  4  Soott,  1  ;  3  Bing.  N.  G.  266  ;  2 
Hodges,  209. 

As  a  general  rule,  where  the  whole  or  any  part 
of  a  cargo  (having  suffered  sea  damage)  is  practi- 
cally capable  of  l:^ing  sent  in  a  marketable  state 
to  its  port  of  destination,  the  master  cannot 
sell,  nor  can  the  assured  recover  as  for  a  total 
loss.  Bosetto  V.  Gurney,  11  G.  B.  176  ;  20  L.  J., 
G.  P.  257  ;  15  Jur.  1177. 

If  the  damage  cannot  be  repaired  without 
laying  out  more  money  than  the  thing  is  worth, 
the  reparation  is  impracticable,  and  therefore, 
as  between  the  underwriters  and  the  assured,  im- 
possible ;  if  it  can,  the  cargo  is  then  practically 
capable  of  bein^  sent  in  a  marketable  state  to 
its  port  of  destination,  the  master  cannot  sell 
it,  and  the  assured  cannot  recover  as  for  a  con- 
structive total  loss.  The  same  rule  applies,  if  a 
part  only  of  the  cargo  can  be  saved.    Jo, 

Infanuiee  eonfined  to  "absolute  Damage 
caused  by  the  Perils  iniored  against."]— A 
policy  of  marine  insurance  on  ship  effected 
with  a  mutual  insurance  company  incorporated 
certain  bye-laws  of  the  company  indorsed  thereon. 
The  policy  (inter  alia)  expressed  it  to  be  thereby 
declared  that  the  acts  of  the  assurer  or  assured 
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in  recovering,  saving,  or  preaerving  the  property 
insured  should  not  be  considered  a  waiver  or 
acceptance  of  abandonment.  One  of  the  bye- 
laws  provided  that,  in  the  event  of  any  ship  being 
stranded  or  damaged,  and  not  taken  into  a  place 
of  safety,  it  should  be  lawful  for  the  directors  of 
the  company  to  use  every  possible  means  in  their 
power  to  procure  the  safety  of  the  said  ship,  the 
owner  bearing  his  proportion  of  the  expense  in- 
curred ;  and  that  no  acts  of  the  company  or  its 
agents  under  or  in  pursuance  of  the  powerthereby 
reserved  to  the  company  should  be  deemed  or 
taken  to  be  an  acceptance  or  recognition  of  any 
abandonment  of  which  the  assurS  might  have 
given  notice  to  such  company;  and  the  com- 
pany, under  any  circumstances,  should  only  pay 
for  the  absolute  damage  caused  by  the  perils  in- 
jured against,  which  was  in  no  case  to  exceed 
the  sum  insured  : — Held,  that  the  effect  of  the 
bye-law  was  not  to  exclude  a  constructive  total 
loss,  but  that  it  contemplated  a  partial  loss  only, 
and  was  intended  to  deprive  the  assured  of  the 
right  he  would  otherwise  have  to  claim  extra- 
•o^inary  expenditure  by  way  of  salvage  or  other- 
wise in  addition  to  the  cost  of  repairs.  Forwood 
V.  North  Wales  Mutual  Marine  Insurance;  Qmi- 
j»«»y,  or  Forwood  v.  Provincial  Mutual  Marine 
Insurance  Company,  o  Q.  B.  D.  67 ;  49  L.  J., 
Q.  B.  243  ;  41  L.  T.  802 ;  28  W.  R.  328.  Affirmed, 
»  Q.  B.  D.  732  ;  49  L.  J.,  Q.  B.  593 ;  42  L.  T. 
337  ;  28  W.  R.  938— C.  A. 

**  Total  Loii  only."]— A  policy  on  a  ship  was 
against  "  total  loss  only.'*  During  the  voyage 
the  ship  sustained  damage,  which  amounted  to 
constructive  total  loss  : — Held,  that  a  construc- 
tive total  loss  was  within  the  terms  of  the  policy. 
Adani^  v.  Mackenzie,  13  C.  B.,  N.  S.  442  ;  32 
L.  J.,  C.  P.  92  ;  9  Jur.,  N.  S.  849  ;  7  L.  T.  711  ; 
IIW.R.  342. 

Time  of— Effect  on  Yalued  Time  Poliey.]- A 

time  policy  is  not  prevented  from  attaching  by 
there  having  been  a  constructive  total  loss  of  the 
vessel  before  commencement  of  the  risk  insured. 
Jiarker  v.  Janson,  3  L.  R.,  C.  P.  303  ;  37  L.  J., 
C.  P.  105  ;  17  L.  T.  473  ;  16  W.  R,  399. 

Sale  by  Foreign  Tribunal— Cauee  of.]— A  sale 
of  the  subject-matter  of  insurance  ordered  by  a 
foreign  tribunal  within  whose  jarisdiction  it  has 
been  originally  thrown  by  perils  insured  against, 
<locs  not  amount  to  a  constructive  total  loss  where 
the  sale  is  not  due  to  perils  insured  against,  such 
perils  having  ceased  to  operate,  but  is  made  for 
the  purpose  of  repaying  advances  incurred 
through  the  captain's  breach  of  duty  in  not 
transhipping  the  subject-matter  of  insurance  to 
its  destination.  Meyer  v.  Ralli,  1  C.  P.  D. 
358  ;  46  L.  J.,  C.  P.  741 ;  35 L.  T.  838  ;  24  W.  R. 
«63. 

On  Bottomry  Bonds.]- The  condition  of  a 
bottomry  bond  provided  for  its  defeasance  on 
payment  of  the  amount  of  the  bond,  "  or,  in  case 
of  the  loss  of  the  ship  or  vessel,  such  an  average 
as  by  custom  shall  have  become  due  on  the 
salvage,  or  if  on  the  voyage  the  ship  or  vessel 
«hould  be  utterly  lost,  cast  away,  or  destroyed." 
The  ship  having  become  a  constructive  total  loss, 
the  bondholder,  by  a  decree  in  the  Admiralty 
Court,  obtained  payment  to  him  of  the  proceeds 
of  the  ship,  which  had  been  paid  into  court,  and 
which  were  insufficient ;  the  court  holding  that 
a  bottomry  bond  was  only  discharged  by  pay- 


>  ment  or  by  an  absolute  total  loss,  and  that  the 
condition  providing  for  defeasance  on  payment  of 
such  average  as  by  custom  should  have  become 
due,  did  not  refer  to  the  case  of  a  constructive 
total  loss.  In  an  action  by  the  bondholder  on  a 
policy  of  insurance  upon  the  bond : — Held,  that 
the  doctrine  of  constructive  total  loss  was  not 
applicable  to  a  policy  of  insurance  on  bottomry, 
and  that  the  condition  i  of  defeasance  did  not 
apply  to  the  case  of  a  constructive  total  loss. 
Broomfield  v.  Southern  Insurance  Company,  5 
L.  R.,  Ex.  192  ;  39  L.  J.,  Ex,  186  ;  22  L.  T.  371  ; 
18  W.  R.  810. 

Cost  of  Bepairs.] — In  June,  1859,  the  owners 
of  a  ship  valued  at  17,000Z.  caused  themselves  to 
be  insured  by  policies  for  16,000Z.  from  Bombay 
to  Liverpool.  When  off  Algoa  Bay  she  en- 
countered very  severe  weather,  and  sustained 
such  damage  that  it  became  necessary  to  put 
into  Port  Louis,  in  the  Mauritius,  where  she 
arrived  on  the  21st  August.  She  was  sold  by 
auction  under  the  captain's  orders,  and  after- 
wards broken  up,  notice  of  abandonment  being 
given.  The  owners  had  bought  the  ship  in  1855 
for  20,000Z.,  and  20  per  cent,  would  be  a  reason- 
able deduction  in  respect  of  wear  and  tear  at  the 
time  when  the  policy  attached.  The  cost  of 
building  such  a  ship  at  that  time  would  have 
been  20,000/.,  and  the  cost  of  repairing  her 
10,5002.  Her  value,  after  she  had  been  repaired, 
would  have  been  7,500Z.,  she  being  a  vessel  of 
exceptional  size  and  class  ;  but  an  owner  want- 
ing such  a  ship  for  the  particular  purposes  of  his 
trade,  and  having  to  elect  either  to  sell,  or  to 
repair,  or  to  purchase,  would  have  elected  to 
repair  her,  for  such  a  vessel  could  not  have  been 
built  or  purchased  at  that  time  for  so  small  a 
sum  as  10,500/. : — Held,  that  there  was  only 
an  average,  and  not  a  constructive  total  loss. 
Grainger  v.  MaHin,  2  B.  &  S.  456 ;  31  L.  J., 
Q.  B.  186;  8  Jur.,  N.  S.  995.  Affirmed  on 
appeal,  4  B.  &  S.  9  ;  8  L.  T.  796  ;  11  W.  R.  758 
—Ex.  Ch. 

Questions  for  Jnrj.] — Action  on  a  policy  as 
for  a  total  loss  of  freight  to  be  earned  in  carry- 
ing a  cargo  of  coals  and  iron  from  Rio  to  San 
Francisco.  On  the  voyage  the  ship  received 
damage  from  heavy  seas,  which  compelled  her  to 
put  into  Monte  Video,  having  previously,  for 
safety's  sake,  thrown  overboard  some  portion  of 
her  cargo  and  landed  another  portion  at  the 
Falkland  Islands.  On  the  ship  being  surveyed 
at  Monte  Video,  she  was  found  to  be  incapable 
of  pursuing  the  voyage  with  the  cargo  on  board, 
ana  no  other  vessel  could  be  found  to  take  the 
cargo  on.  The  cost  of  warehouse  room  was  so 
great  at  Monte  Video,  that  in  a  few  months  it 
would  have  equalled  the  value  of  the  cargo, 
and  owing  to  the  town  being  in  a  state  of  siege 
and  political  revolution,  it  was  unsafe  to  land 
the  cargo  and  leave  it  unwarehoused ;  under 
these  circumstances,  the  captain,  being  in  want 
of  money,  sold  the  cargo,  and  applied  the  pro- 
ceeds to  the  ship's  purposes,  and  afterwards 
brought  her  back  in  ballast  to  Liverpool  for 
repairs.  At  the  trial  the  judge  left  two  questions 
to  the  jury — first,  was  there  a  constructive  total 
loss  of  the  ship  ?  and  secondly,  was  there  a  con- 
structive total  loss  of  the  goods?  The  jury 
answered  both  questions  in  the  negative,  and 
found  a  verdict  generally  for  the  defendant : — 
Held,  that  there  was  no  misdirection,  and  that 
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the  two  questions  submitted  to  the  jury  were, 
under  the  circumstances,  proper  for  the  deter- 
mination of  the  case.  Xlingender  t.  Home  and 
Colonial  Insurance  Company ^  15  L.  T.  16. 

The  rule  is,  that  to  entitle  the  assured  to  re- 
cover upon  a  policy,  the  loss  must  be  the  direct 
and  immediate  consequence  of  the  peril  insured 
against,  and  not  a  remote  one.    Ih. 

On  Abandonment.] — See  Abanjx)nment,^0<^, 
col.  828. 

On  Sale  by  ICaiter.]— jS^^  Sale  by  Masteb, 
jwit,  col.  841. 

3.  AVEBAGE  Loss. 

a.  In  General. 

ICait  Gut  away — Qneition  for  Jury.] — ^A  ship 
being  caught  in  a  storm,  portions  of  the  rigging 
gave  way  to  such  an  extent  that  the  mainmast 
began  to  lurch  Yiolently.  Whereupon,  fearing 
that  the  mast  would  rip  up  the  deck  and  thereby 
endanger  the  ship,  the  captain  ordered  it  to  be 
cut  away,  which  was  done.  In  an  action  by  the 
owner  of  the  ship  to  recover  from  the  owners  of 
the  cargo  their  proportion  of  general  average 
loss  incurred  by  the  sacrifice  of  the  mast,  the 
judge  left  to  the  jury  the  following  questions — 
first,  are  you  of  opinion  that  the  mast  was  virtu- 
ally a  wreck,  and  gone  at  the  time  it  went  over? 
secondly,  do  you  find  it  was  hopelessly  lost? 
The  jury  answered  both  questions  in  the  affirma- 
tive : — ^Held,  that  there  had  been  no  misdirection, 
and  that  substantially  the  right  questions  had 
been  left  to  the  jury.  Shepherd  v.  Kottgen,  2 
C.  P.  D.  585  ;  47  L.  J.,  C.  P.  67  ;  37  L.  T.  618  ; 
26  W.  R.  120— C.  A.     Reversing  2  C.  P.  D.  678. 

If  anything  on  board  a  ship  which  is  cut  or 
cast  away  b^sauae  it  is  endangering  the  whole 
adventure  is  in  such  a  state  or  condition  that  it 
must  itself  certainly  be  lost,  although  the  rest  of 
the  adventure  should  be  saved  without  the  cut- 
ting or  casting  away,  then  the  destruction  of  the 
thing  gives  no  claim  for  general  average.    lb. 

Tackle.] — An  action  lies  by  a  shipowner  to 
recover  from  the  owner  of  the  cargo  his  propor- 
tion of  general  average  loss  incurred  by  sacri- 
ficing the  tackle  belonging  to  a  ship  for  an 
unusual  purpose,  or  on  an  extraordinaiy  occasion 
of  danger,  for  the  benefit  of  the  whole  concern. 
BirUey  v.  Presgrave,  I  East,  220. 

Bepain  and  Expenses.] — ^A  ship,  in  the  course 
of  her  voyage,  was  run  foul  of  by  another  ship, 
and  damaged,  and  the  captain  was  in  conse- 
quence obliged  to  cut  away  part  of  the  rigging, 
and  to  return  to  port  to  repair  the  damage  and 
cutting  away,  without  which  the  ship  could  not 
have  prosecuted  her  voyage  or  safely  kept  the 
sea  : — Held,  that  the  expenses  of  repairs,  so  far 
as  they  were  absolutely  necessary  to  enable  the 
ship  to .  prosecute  the  voyage,  but  no  farther, 
and  of  unloading  the  goods  for  the  purpose  of 
making  the  repairs,  were  a  general  average.  Secus, 
the  master's  expenses  during  the  unloading, 
repairing,  and  reloading,  and  crimpage  to  replace 
deserters  during  the  repairs.  Plwnimer  v.  Wild- 
man,  3  M.  &  S.  482.  See  also  Orainger  v. 
Martin,  ante,  col.  792. 

Where,  for  the  safety  of  a  ship,  it  becomes 
necessary,   during  the  voyage,'  to  put  into  a 


port  to  refit,  the  expense  of  refitting  is  not 
a  general  average.  Jaehson  v,  Chamock,  8  T.  R. 
509. 

-  But  where  a  ship  is  obliged  to  put  into  port 
for  the  benefit  of  the  whole  concern,  the  charges 
of  loading  and  unloading  the  cargo,  and  taking- 
care  of  it,  and  the  wages  and  provisions  of  the 
workmen  hired  for  the  repairs,  become  general 
average.  Ba  Costa  v.  Netonham,  2  T.  R.  407. 
See  alto  oases,  post,  col.  799. 

The  wages  and  provisions  of  the  crew,  while 
the  ship  remained  in  port,  whither  she  was  com- 
pelled to  go  for  the  «ifety  of  ship  and  cargo,  in 
order  to  repair  a  damage  occasioned  by  tempest, 
were  held  not  to  be  the  subject  of  general  average  ; 
nor  the  expenses  of  such  repair ;  nor  the  wages 
and  provisions  of  the  crew  during  her  detention 
in  port,  to  which  she  returned,  and  was  detained 
there  on  account  of  adverse  winds  and  tempest ; 
nor  the  damage  occasioned  to  the  ship  and  tackle, 
by  standing  out  to  sea  with  a  press  of  sail  in 
tempestuous  weather;  which  press  of  sail  was 
necessary  for  that  purpose  in  order  to  avoid  an 
impending  peril  of  being  driven  on  shore  and 
stranded.    Power  v.  WTiitmore,  4  M.  &  S.  141. 

The  expenses  of  the  wages  and  provisions  of 
the  crew  of  a  ship  while  detained  in  repairing 
sea  damage  are  excluded  by  the  usual  warranty 
as  to  average.  De  Vaux  v.  Salvador.  4  A.  &  £. 
420  ;  6  N.  &  M.  713  ;  1  H.  &  W.  751. 

Ezpensei  of  Steamixig.] — A  clipper  sailing- 
ship,  fitted  with  an  auxiliary  screw,  being  on  her 
voyage  from  Melbourne  to  England,  came  into 
collision  with  an  iceberg,  and  received  such 
damage  that  her  sailing  power  was  practically 
destroyed.  By  means  of  her  screw  and  her 
steam  power  she  reached  Rio.  The  expense  of 
repairing  her  at  Rio  would  have  been  so  great 
that  the  master  properly  determined  to  have  her 
temporarily  repaired,  so  as  to  bring  her  home 
under  steam.  It  was  necessary  for  this  purpose 
to  purchase  coals  at  Rio  and  at  Fayal,  and  the 
ship  eventually  reached  home.  An  action  was 
brought  against  the  owners  of  a  quantity  of  gold 
on  lK>ard  by  the  shipowner,  to  recover  the  con- 
tribution to  general  average  alleged  to  be  due 
from  them  in  respect  of  the  expeuse  incurred  in 
obtaining  coals  at  Rio  and  at  Fayal : — Held,  that 
the  action  was  not  maintainable,  as  there  was 
no  right  to  charge  this  expense  to  general  average. 
Wilson  V.  ^awA  of  Victoria,  2  L.  R.,  Q.  B.  203 ; 
36  L.  J.,  Q.  B.  89  ;  16  L.  T.  9  ;  15  W.  R.  693. 

A  sailing  ship  sailed  from  Melbourne,  bound 
for  London,  properly  fitted  and  manned,  and 
seaworthy  for  the  voyage,  with  coal  enough  for 
an  ordinary  voyage.  She  had  on  board,  as  was 
usual  for  such  ships  on  that  voyage,  a  donkey- 
engine  equivalent,  for  the  purposes  of  pumping 
and  working  the  ship,  to  ten  men.  Without  the 
engine  ten  more  men  would  have  been  required. 
On  the  voyage  severe  weather  caused  the  ship  to 
spring  a  leak,  which  could  only  be  kept  down  by 
constantly  working  the  engine  at  the  pumps. 
When  the  engine  had  thus  consumed  all  the  coal 
except  one  and  a  half  ton,  the  captain,  acting 
prudently  for  the  preservation  of  the  ship,  cut 
up  and  used  with  the  coal  some  spare  spars  and 
wood,  part  of  the  ship's  stores,  not  intended  to 
be  us^  as  fuel.  There  was  no  sudden  emer- 
gency which  rendered  the  cutting  up  of  the 
spars  and  wood  necessary,  and  the  ship  was 
exposed  to  no  serious  risk  from  the  water  she 
made  while  there  was  sufficient  fuel  on  board  to 
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work  the  engine,  but  it  wonld  have  been  impos- 
sible to  have  kept  the  ship  afloat  with  the  crew 
alone  without  working  the  engine.  The  captain 
afterwards  bought  coal  from  another  Tossel,  and 
also  in  a  port  into  which  he  ran  for  that  pur- 
pose, just  enough  coal  to  enable  the  vessel  to 
reach  London  in  safety.  Without  the  aid  of  the 
engine  the  vessel  could  not  have  continued  her 
voyage.  The  shipowner  having  sued  a  shipper 
of  cargo  for  a  general  average  contribution  in 
respect  of  the  cost  of  the  spare  spars  and  wood, 
and  also  of  the  bought  coal : — Held,  first,  that 
the  cost  of  the  bought  coal  could  not  be  charged 
to  general  average.  Harrison  v.  Bank  of  Aus- 
traloMa,  7  L.  R.,  Bx.  39 ;  41  L.  J.,  Ex.  36  ;  25 
L.  T.  944  ;  20  W,  R.  385. 

Held,  secondly,  by  Kelly,  0.  B.,  Bramwell, 
B.,  dissentientibus  Martin,  B.,  and  Cleasby,  B., 
that  the  cost  of  the  spars  and  wood  could  be 
charged  to  general  average.    lb, 

Beiisting  Attaek.] — A  ship  being  unable  to 
•escape  from  a  privateer  resisted  the  attack,  beat 
off  tne  privateer,  reached  her  port,  and  delivered 
her  cargo  in  safety : — Held,  that  neither  the  ex- 
pense of  repairing  the  ship,  nor  of  curing  the 
wounds  of  the  sailors,  nor  of  the  ammunition, 
was  the  subject  of  general  average.  Taylor  v. 
Curtu,  2  Marsh.  309  ;  6  Taunt.  608  ;  Holt,  192  ; 
4  Camp.  337. 

If  a  ship,  in  order  to  escape  from  a  privateer, 
carries  an  unusual  press  of  sail,  and  succeeds  in 
^tting  away,  bat  sustains  damage  in  so  doing, 
this  is  a  sea  risk,  not  a  general  average  loss. 
Covington  v.  Rohert*,  2  N.  R.  378. 

Ezpeniei  of  getting  off  Stranded  SMp«] — 

Extraordinary  expenses  incurred  in  getting  off 
a  stranded  ship,  after  the  cargo  has  been  removed 
to  a  place  of  safety,  are  not  (in  the  absence  of 
exceptional  circumstances)  general  average  to 
whidi  the  owner  of  cargo  is  liable  to  contribute, 
although  the  goods  remain  in  the  control  of  the 
shipowner's  agents.  Walthew  v.  Mavrojani,  5 
L.  R.,  Ex.  116  ;  39  L.  J.,  Ex.  81 ;  22  L,  T.  310— 
Ex.  Ch. 

Semble,  that  such  expenses  may,  as  against 
the  owner  of  cargo  so  removed,  be  general 
average,  if  the  goods  cannot  be  otherwise  carried 
forward,  or  only  at  a  great  expense,  or  after  a 
delay  which  would  deteriorate  the  goods.     lb, 

A  ship  laden  with  cargo,  while  in  port,  was 
dri7en  ashore  on  the  5th  of  October ;  the  cargo 
was  unshipped,  and  by  the  19th  was  landed  and 
warehoused  in  safety  under  the  superintendence 
and  control  of  the  shipow^nec's  agents ;  an  at- 
tempt was  then  made  to  float  the  vessel,  which 
was  abandoned  on  the  24th  of  November.  Sub- 
sequently a  second  attempt  was  made  which, 
on  the  31st  of  December,  succeeded ;  the  ship 
was  taken  into  port  and  repaired,  and,  after  re- 
shipping  the  cargo,  proceeded  to  its  destination  : 
— Held,  that  the  expenses  of  getting  the  vessel 
off  were  not  general  average  to  which  the  owners 
of  cargo  were  bound  to  contribute.    lb. 

Expenses  incurred  in  getting  off  a  stranded 
ship,  and  taking  her  to  a  port  for  repair,  after  the 
entire  cargo  has  been  discharged  and  in  safety, 
are  not  chargeable  to  general  average,  but  are 
chargeable  to  particular  average  on  the  ship 
alone.  Job  v.  Langton,  6  El.  k  Bl.  779 ;  26  L.  J., 
Q.  B.  97  ;  3  Jur.,  N.  S.  109. 

A  ship  was  chartered  to  proceed  from  Liverpool 
to  a  foreign  port  and  there  load  a  return  cargo, 


for  freight,  payable  on  delivery  of  the  home  cargo. 
She  took  on  board  an  outward  cargo,  and  sailed. 
She  was  driven  on  a  bank  by  a  storm  near  Liver- 
pool, and  the  cargo  was  rescued  from  her,  and 
carried  to  Liverpool,  and  there  warehoused ;  the 
ship  still  remaining  ashore  in  a  situation  of  periL 
Some  days  afterwards,  the  ship  was  got  off  and 
taken  to  Liverpool,  where  she  was  repaired,  and 
again  took  the  cargo  on  board  and  proceeded  on 
her  voyage.  It  was  agreed  between  the  insured 
and  the  underwriters  on  chartered  freight,  that 
the  freight  was  to  be  taken  as  liable  to  contribute 
to  general  average ;  and  the  only  question  for 
the  court  was,  whether  the  expenses,  incurred 
after  the  goods  were  in  Liverpool,  in  getting  the 
ship  off,  without  which  she  could  not  have  pro- 
ceeded on  her  voyage  or  earned  the  chartered 
freight,  were  general  average  to  which  ship, 
freight,  and  cargo  were  to  contribute,  or  were 
chaigeable  to  ship  alone,  or  were  chaiigeable  on 
any  other  principle : — Held,  that  as  the  ship  and 
freight  were  both  in  peril,  and  both  saved,  the 
freight  must  contribute  as  well  as  the  ship,  sup- 
posing the  cargo  not  to  contribute.  Moran  v. 
Jones,  7  El.  &  BL  523 ;  26  L.  J.,  Q.  B.  187 ;  3  Jur., 
N.  S.  663. 

But  the  court  drew  the  inference  of  fact,  that 
the  whole  saving  of  the  cargo  and  ^ip  was- one 
continued  transaction,  and,  on  that  hypothesis : — 
Held,  that  the  expenses  were  general  average, 
to  which  ship,  freight,  and  cargo  must  contribute. 
lb. 

Raiting  Sunken  Yeiael.] — The  remuneration 
which  the  shipowner  is  obliged  to  pay  for  ser- 
vices rendered  in  raising  and  repairing  a  sunken 
ship  gives  a  claim  to  general  average  contribution 
provided  such  serviced  appear  to  l^  for  the  joint 
benefit  of  the  ship  and  cargo.  Kemj?  v.  Hdlliday, 
1  L.  R.,  Q.  B.  520 ;  35  L.  J.,  Q.  B.  156  ;  12  Jur., 
N.  S.  582  ;  14  L.  T.  762  ;  14  W.  R.  697— Ex,  Ch. 

Sonttling  Ship  to  extinguish  Fire.] — Damage 
to  cargo  by  scuttling  a  ship  to  put  out  a  fire  is 
the  subject  of  general  average  contribution. 
Achard  v.  Ring,  31  L.  T.  647. 

There  is  no  valid  custom  excluding  the  loss 
from  general  average.    lb. 

The  plaintiff  chartered  a  ship  from  the  defen- 
dant, and  by  the  charterparty  it  was  provided, 
"  all  questions  of  general  average  to  be  settled 
according  to  the  custom  of  the  London  under- 
writers at  Lloyd^s."  A  fire  broke  out  on  board, 
the  ship  was  scuttled  to  extinguish  it,  and  the 
cargo  was  damaged  thereby.  The  loss  was 
adjusted  as  general  average,  and  the  plaintiff 
brought  his  action  to  recover  from  the  d(^ndant 
the  ship's  contribution.  The  judge  directed  the 
jury  that  the  loss  was  general  average  according 
to  law,  and  the  question  was  whether  there  was 
a  valid  custom  excluding  such  loss  from  general 
average.  The  jury  found  that  no  such  custom 
exist^,  and  the  verdict  was  entered  for  the 
plaintiff.    lb. 

Ship  on  Fire  in  Harboi^ — Termination  of  Ad* 
yentnre.] — To  pour  water  upon  the  cargo,  pur- 
suant to  the  master^s  orders,  for  the  purpose  of 
extinguishing  a  fire  which  has  broken  out  in  a 
ship's  hold,  is  a  general  average  act ;  and  if  the 
cargo  is  thereby  injured,  the  owner  is  entitled  to 
a  contribution.  Whilst  the  cargo  remains  on 
board  a  ship  after  her  arrival  at  the  port  of  desti- 
nation, the  maritime  adventure  is  not  terminated 
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80  as  to  absolve  the  owners  of  the  cargo  and  the 
ship  fiom  matnal  rights  and  liabilities.  The  de- 
fendants were  the  owners  of  the  H.,  which, 
having  arrived  at  her  port  of  destination  at  the 
end  of  a  voyage,  unloaded  about  1,300  tons  of 
her  cargo ;  about  100  tons  remained  on  board. 
Whilst  she  was  lying  at  a  wharf,  a  fire  broke  out 
in  her  hold ;  and,  in  order  to  extinguish  it,  her 
master  caused  water  to  be  poured  into  her, 
whereby  some  goods,  forming  part  of  the  cargo 
and  belonging  to  the  plaintifb,  were  damaged. 
The  H.  might  have  been  scuttled  and  raised 
again  ;  but  if  the  fire  had  not  been  extinguished, 
she  would  have  been  in  peril  of  partial  destruc* 
tion  : — Held,  that  the  defendants  were  liable  to 
contribute  by  way  of  general  average  for  the 
damage  done  to  the  plaintiflb'  goods.  Whtte- 
croM  Wirt  Company  v.  SavUl,  8  Q.  B.  D.  663  ; 
61  L.  J.,  Q.  B.  426  ;  46  L.  T.  643  ;  30  W.  R.  68a— 
C.  A. 

Sale  of  Cargo.] — ^A  claim  for  contribution  to 
general  average  arises  only  where  a  part  of  the 
cargo  is  sacrificed  for  the  preservation  of  the 
ship,  and  the  rest  of  the  cargo  from  an  impending 
danger ;  not  where  a  part  of  the  caigo  is  sold  to 
raise  money  at  a  port  to  which  the  ship  has  put 
back  for  the  repair  of  damage  incurred  by  ordi- 
nary perils  of  the  sea.  Hallett  v.  Wigram,  9 
C.  B.  580  ;  19  L.  J.,  C.  P.  281. 

Deek  Cargoes — General  Prineiples  as  to  Jetti- 
son.]— Where  goods  are  jettisoned  for  the  com- 
mon good,  the  loss,  as  a  rule,  comes  within 
general  average,  and  must  be  borne  proportion- 
ally "  by  those  interested."  To  this  rule  there 
is  an  exception,  viz.,  that  deck  cargo  jettisoned 
is  not  entitled  to  general  average  contribution. 
To  this  exception,  however,  there  are  two  excep- 
tions, viz.,  that  coasting  vessels  are  without  the 
exception,  and  idso  those  cases  where  by  custom 
the  deck  cargo  is  one  customary  in  the  trade 
and,  perhaps,  also  from  the  port.  It  is  said 
that  there  is  a  further  exception,  viz.,  where  by 
agreement  with  the  shipper  the  cargo  is  shipped 
on  deck.  We  are  of  a  different  opinion.  Per 
cur.  in  Wright  v.  Afarwood,  Ooraon  v.  Mar- 
toood,  7  Q.  B.  D.  62  ;  60  L.  J.,  Q.  B.  643  ;  46  L.  T. 
297  ;  29  W.  R.  673  ;  4  Asp.  M.  C.  461—0.  A. 


Legality.] — ^A  declaration  by  shipowners, 


against  an  underwriter  of  a  time  policy,  upon 
the  hull  and  stores,  alleged,  that  on  ■  a  certain 
voyage  certain  pigs  were  shipped  on  board  the 
vessel,  and  that,  £t>m  stress  of  weather,  it  be- 
came necessary,  for  the  preservation  of  the  vessel 
and  her  cargo,  to  throw  the  pigs  overboard,  by 
reason  whereof  the  plaintiff,  in  respect  of  their 
interest  in  the  hull,  nad  to  pay  a  proportionable 
part  of  the  value  of  the  pigs,  and  sustained  a 
general  average  loss.  A  plea,  that  the  pigs  so 
thrown  overb<Mrd  had  been  stowed  on  the  deck, 
by  reason  whereof  the  defendant  was  not  liable 
to  contribute  any  average  loss  sustained  by  their 
jettison,  is  bad,  as  the  mere  fact  of  stowing  the 
pigs  on  deck  is  no  answer  to  the  action.  MilU 
ivard  V.  HihheH,  2  G.  &  D.  142  ;  8  Q.  B.  120 ;  6 
Jur.  706. 

Deck-cargo  (timber)  lawfully  laden,  pursuant 
to  charterparty,  having  broken  adrift  in  conse- 
quence of  stormy  weather,  and  impeding  the 
navigation  and  endangering  the  safety  of  the 
vessel,  was  necessarily  thrown  overboard  : — 
Held,  that  the  shipper  was  entitled  to  claim 


general  average  in  respect  thereof,  as  against  the 
shipowner.  Johnson  v.  ChapmaHy  19  C.  B.,  N.  8. 
563  ;  35  L.  J.,  C.  P.  23  ;  15  L.  T.  70 ;  14  W.  R. 
264. 

In  order  to  make  a  jettison  of  cargo  the  sub- 
ject of  a  general  average  contribution,  the  facts 
must  be  established  that  there  was  a  mari- 
time peril ;  that  the  sacrifice  made  was  to  avert 
a  danger  common  to  the  whole  adventure,  and 
that  such  sacrifice  was  voluntary.    Ih, 

The  plaintiffs  shipped  certain  cattle  as  a  deck 
cargo  on  board  the  defendants'  vessel :  during 
the  voyage  a  storm  arose,  and  owing  to  stress  of 
weather  the  master  jettisoned  the  deck  cargo  by 
throwing  the  cattle  overboard.  The  act  of  jetti- 
son was  proper  and  necessary  on  the  part  of  the 
master  for  the  safety  of  the  defendants*  vessel : 
— Held,  that  the  plaintiffs  could  not  recover 
from  the  defendants  a  general  average  contribu- 
tion for  the  loss  of  the  cattle.  Johnson  v.  Chap- 
fiian  (19  C.  B.,  N.  S.  663)  commented  on.  Wright 
V.  Marwood,  supra. 


Custom  as  to  Liability  in  respeot  o£] — A 


custom  that  underwriters  are  not  liable,  under 
the  ordinary  form  of  policy,  for  general  average  in 
respect  of  the  jettison  of  goods  stowed  on  deck, 
is  a  valid  custom,  and  does  not  contradict  the 
terms  of  the  policy.  Miller  v.  Tftherington,  6 
H.  &  N.  278  ;  30  L.  J.,  Ex.  217  ;  7  Jur.,  N.  8. 
214  ;  3  L.  T.  893.  Affirmed  on  appeal,  7  H.  &  N. 
954  ;  31  L.  J..  Ex.  363 ;  8  Jur.,  N.  8.  1039  ;  9 
L.  T.  231 ;  10  W.  R.  356— Ex.  Ch. 

What  RecoTerable — <<Acoording  to  British 
Custom."] — A  ship  was  lying  at  anchor  in  port 
with  a  general  cargo  on  board,  when  a  fire  broke 
out  in  the  forehold.  Every  effort  was  made,  but 
without  success,  to  extinguish  the  fire  by  throw- 
ing water  down  the  hatchways  and  upon  the 
cargo.  Finally,  a  hole  was  cut  in  the  side  of  the 
vessel,  and  her  fore  compartment  filled  with 
water.  This  extinguished  the  fire,  and  if  it  had 
not  been  done  the  cargo  would  have  been  de- 
stroyed, and  the  ship  seriously  damaged  if  not 
rendered  a  total  wreck.  Part  of  a  quantity  of 
bark  shipped  on  board  was  damaged  or  destroyed 
by  the  water  which  was  poured  or  let  into  the 
vessel  to  extinguish  the  fire.  The  bark  was 
shipped  under  a  bill  of  lading,  which  contained 
the  words,  "average,  if  any,  to  be  adjusted 
according  to  British  custom."  It  is  the  practice 
of  British  average  adjusters  in  adjusting  losses 
to  treat  a  loss  occasioned  by  water  in  the  manner 
above  described  as  not  a  general  average  loss  : — 
Held,  whether  or  not  the  loss  was,  according  to 
the  general  law  of  England,  the  subject  of  a 
general  average  contribution,  that  the  words 
'^  British  custom  "  in  the  bill  of  lading  must  be 
taken  to  mean  the  practice  of  British  average 
adjusters,  so  that  the  claim  for  general  average 
was  expressly  excluded.  Stewart  v.  West  Indian 
and  Pacijic  Steamship  Company ^  8  L.  R.,  Q.  B. 
88 ;  42  L.  J.,  Q.  B.  84  ;  27  L.  T.  820  ;  21  W.  B. 
381.  Affirmed  on  appeal,  8  L.  R.,  Q.  B.  362 ;  42 
L.  J.,  Q.  B.  191  ;  28  L.  T.  742  ;  21  W.  R.  953— 
Ex.  Ch. 

On  Foreign  Insurances.] — ^An  insurer  of 

goods  in  a  foreign  country  is  not  liable  to  indem- 
nify the  assured  (a  subject  of  that  country)  who 
is  obliged  by  the  decree  of  a  court  there  to  pay 
contribution  to  a  general  average,  which  by  the 
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law  of  this  country  could  not  have  been  de- 
manded, where  it  does  not  appear  that  the  par- 
ties contracted  upon  the  footing  of  some  usage 
among  merchants  obtaining  in  the  foreign 
country,  to  treat  the  same  as  general  average, 
but  such  usage  is  to  be  collected  merely  from 
the  recitals  and  assumption  made  in  the  decree. 
Poiver  V.  Mliitmorey  4  M.  &  S.  141. 

Praetioe  of  Average  AdjuBteri  ia  not  Eridonce 
of  Custom  of  Trade.] — A  long-continued  practice 
of  average  adjusters  who  prepare  their  state- 
ments accoi'ding  to  the  law  as  laid  down  by  the 
courts  is  no  evidence  of  such  a  custom  or  usage 
of  trade  as  can  be  impliedly  incorporated  in  a 
contract  between  a  shipowner  and  owner  of 
cargo.  The  defendants,  who  were  the  owners  of 
caigo,  in  an  action  against  them  by  the  ship- 
owner to  recover  a  general  average  contribution 
in  respect  of  expenses  caused  by  the  ship  putting 
into  a  port  of  refuge,  landing,  storing,  and  re- 
shipping  the  cargo,  and  leaving  the  port,  alleged 
a  custom  of  trade  that  in  such  a  case  the  ex- 
penses incurred  in  and  about  warehousing  the 
cargo  were  apportioned  among  the  owners  of  the 
cargo  alone,  and  the  expenses  of  reshipping  the 
cargo,  port  dues,  &c..  were  borne  by  the  owners 
of  the  ship  and  freight.  Several  witnesses  were 
called  who  gave  evidence  to  the  effect  that  for 
sixty  or  seventy  years  the  practice  of  average 
adjusters  had  been  as  stated  by  the  defendants, 
but  that,  in  consequence  of  the  decision  in  Att- 
wood  V.  Sellar,  infra .^  some  average  adjusters 
had  altered  their  mode  of  adjustment  in  such  a 
case  : — Held,  that  this  was  not  evidence  of  a 
custom  of  trade  which  could  be  left  to  the  jury. 
Svendsen  v.  Wallace  (No.  1),  4  Asp.  M.  C.  550  ; 
46  L.  T.  742  ;  30  W.  R.  841. 


Ezpenies   of  Warehoasing,    fte.,    and 


Chargei  on  Vessel  leaving  Fort.] — Where  a  ves 
sel  goes  ilito  a  port  of  refuge,  in  consequence  of 
an  4njury  to  her  which  is  itself  the  subject  of 
general  average,  the  expenses  of  warehousing 
and  reloading  goods  necessarily  unloaded  for  the 
purpose  of  re|Miiring  the  injury,  and  expenses 
incurred  for  pilotage  and  other  chaises  on  the 
vessel  leaving  the  port,  are  the  subject  of 
general  average.  The  practice  of  average  ad- 
justers to  the  oontrarv  held  to  be  contrary  to 
law.  Attwood  V.  Sellar,  6  Q.  B.  D.  286;  49 
L.  J.,  Q.  B.  515  ;  42  L.  T.  644  ;  28  W.  R.  604— 
C.  A.    Affirming  S.  C,  41  L.  T.  83. 

"Whether  a  ship  enters  a  port  of  refuge  in 
consequence  of  an  injury  which  is  the  subject  of 
general  average,  or  in  consequence  of  an  injury 
which  is  the  subject  of  particular  average,  the 
decision  in  Attwood  v.  Sellar  (5  Q.  B.  D.  286) 
applies,  and  the  expenses  of  warehousing  and 
reloading  goods  necessarily  unloaded  for  the 
purpose  of  repairing  the  injury,  and  expenses 
incurred  for  pilotage  and  other  charges  on  the 
vessel  leaving  the  port,  are  the  subject  of  general 
average.  Sr^idsen  v.  Wallace  (No.  2),  11  Q.  B.  D. 
616  ;  52  L.  J.,  Q.  B.  397 ;  48  L.  T.  795. 


b.  Warranty  afirainst. 

Extent  of.] — ^An  insurance  free  from  average, 
unless  general,  does  not  extend  to  the  damage 
received  by  goods  in  a  storm.  Wilson  v.  Smithy 
I  W.  Bl.  507  ;  3  Buir.  1650.  , 

Rice  is  not  com  within  the  meaning  of  the  { 


I  usual  memorandum  of  a  policy.    Scott  v.  Bour- 
dillon,  2  N.  R.  213. 

But  the  word  "  com  "  includes  peas  and  beans. 
Maton  V.  Skurry,  1  Parb,  Ins.  179. 

And  malt  is  com  within  the  meaning  of  the 
clause  in  a  policy  to  be  free  from  average,  kc. 
Moody  V.  SurridgCy  2  Esp.  633. 

On  the  memorandum,  **  free  from  aven^  under 
32.  per  cent.,"  the  underwriter  is  liable  for  the 
amount  of  the  aggregate  of  several  partial  losses, 
each  less  than  3/.  per  cent.,  but  amounting  to- 
gether to  more.  £laekett  v.  Royal  Exchange 
Assurance  Company,  2  C.  &  J.  244  ;  2  Tyr.  266. 

Insurance  on  goods  with  the  usual  memo- 
randum, "com,  fish,  &c.,  warranted  free  from 
average,  unless  general,  or  the  ship  should  be 
stranded."  A  quantity  of  fish,  part  of  the  goods 
insured,  was  so  much  damaged  by  the  pei^  of 
the  sea,  that,  on  putting  into  the  port  of  Lisbon, 
on  a  survey  by  the  board  of  health  at  that  place, 
the  fish  was  declared  to  be,  and  in  fact  was,  of 
no  value : — Held,  that  this  is  not  a  total  loss  of 
the  fish.     Cocking  v.  leaser,  4  Dougl.  295. 

Under  a  similar  memorandum  in  a  policy  of 
insurance  on  an  electric  cable,  the  subject  of  in- 
surance in  the  valuation  clause  being  expressed 
as  '*  on  one  1,0002.  share  in  the  A.  B.  Telegraph 
Company,  said  share  valued  at  1,1002." ;  where 
a  portion  of  the  cable  was  lost  by  peril  of  the 
sea,  and  a  portion  by  perils  not  insured  against : 
— Held,  that  the  warranty  against  partial  average 
was  applicable,  and  consequently  that  the  assured 
could  not  recover  unless  a  loss  of  32.  per  cent, 
had  been  sustained.  Paterson  v.  Harris^  1  B. 
&  S.  336  ;  30  L.  J.,  Q.  B.  364  ;  7  Jur.,  N.  S.  1276. 

Held,  also,  that  in  assessing  the  damages,  the 
value  of  the  whole  cable  that  ever  was  exposed 
to  peril,  including  the  portion  lost,  must  be  ascer- 
tained according  to  its  cost,  when  shipped  free 
on  board  ;  and  that  the  proportion  between  that 
value  and  the  loss  actually  incujred  by  the  perils 
insured  against  would  give  the  percentage  pay- 
able by  each  underwriter  on  his  subscription. 
IK 

Held,  also,  that  in  applying  this  principle, 
that  portion  of  the  cable  which  was  lost  in  a 
first  attempt  to  lay  down  the  cable,  and  which 
it  became  necessary  to  replace  by  new  cable, 
should  be  estimated  at  the  cost  of  the  substi- 
tuted cable ;  but,  as  regarded  a  portion  of  the 
lost  cable  which  was  taken  out  as  superfluous 
cable,  by  way  of  a  provision  against  accident,  it 
might  be  reasonable  to  consider  how  far  such 
cable,  if  not  lost,  would  have  been  depreciated 
in  marketable  value  by  having  been  coiled  in  the 
hold  of  a  vessel  or  by  other  circumstances.    Ih, 

Damages  for  Collision.] — Insurance  on  a  ship 
v.,  with  the  usual  warranty  as  to  average.  The 
ship  having  come  into  collision  with  another 
ship,  and  proceedings  being  instituted  for  the 
damage  done  to  the  other  ship,  the  matter  was 
referred  to  arbitrators,  who  awarded  that  each 
ship  should  bear  half  of  the  aggregate  loss.  The 
ship  v.,  on  the  settlement,  had  to  pay  a  balance 
to  tne  other  ship  : — Held,  not  to  be  a  loss  to  which 
the  underwriters  were  liable.  De  Vaux  v.  Sal- 
rador,  4  A.  &  E.  420 ;  6  N.  &  M.  713  ;  1  H.  &  W. 
751. 

Expenses  of  Crew.] — Held,  also,  that  the  ex- 
pense of  the  wages  and  provisions  of  the  crew 
of  the  v.,  during  the  time  she  was  detained  in 


801 


INSURANCE   (MARINE)— Loam. 


802 


repairing  damage  done  to  herself  by  perile  of 
the  sea,  was  not  such  a  loss.    Ih, 

Damage  to  Ooodi.] — Where  articles  essentially 
different  in  nature  and  kind  are  insured  under  a 
general  description,  as  "  master's  effects,"  war- 
ranted free  from  all  average,  the  warranty  is 
divisible,  and  means  that  the  insurers  are  not  to 
be  liable  for  any  partial  loss,  but  are  to  be  liable 
for  a  total  loss,  of  any  of  the  specific  articles 
insured  under  that  description.  Duff  v.  Mac- 
Jt^nzi€,  3  C.  B.,  N.  S.  16  ;  26  L.  J,,  C.  P.  318  ; 
3  Jut.,  N.  S.  1025. 

Insurance  at  and  from  C.  to  L.  on  goods  in  a 
ship  by  name,  until  the  same  should  be  there 
safely  discharged  and  landed,  rice  free  of  par- 
ticular average,  and  the  ship,  with  rice  and  other 
goods,  arrived  within  the  limits  of  the  port  of 
L. :  but  before  she  could  be  brought  to  her  moor- 
ings, or  be  at  all  unloaded,  ran  aground  and 
was  wrecked,  and  the  whole  cargo  was  greatly 
damaged,  and  was  taken  out  of  her  in  cra&,  and 
carried  to  the  consignees  at  L.  and  sold,  and  pro- 
duced upon  the  whole  little  more  than  sufficient 
to  pay  freight  and  salvage ;  but  the  rice  did  not 
prwluce  sufficient  to  pay  the  freight : — Held, 
that  this  was  a  case  of  particular  averse  only, 
and  therefore,  as  to  the  rice,  the  underwriter  was 
exempted  by  the  warranty.  Olennie  v.  London 
Aarurance  Company <,  3  M.  &  S.  371. 

Upon  a  policy  on  goods  free  from  particular 
average,  no  damage  short  of  the  absolute  destruc- 
tion of  the  thing  insured  will  amount  to  a  total 
loss.  Navone  v.  Haddon,  9  C.  B.  30  ;  19  L.  J., 
C.  P.  161. 

A  cargo  of  com  was  insured  free  from  average, 
on  a  voyage  from  Dantzic  to  Hull,  by  the  ship 
Isabella.  In  the  course  of  the  voyage  the  vessel 
and  cargo  sustained  damage  by  the  sea,  and  in 
consequence  the  vessel  was  obliged  to  put  into  a 
port  in  Norway,  and  there  the  com  was  taken 
out  for  the  purpose  of  diying  it,  and  repairing 
the  vessel,  and  so  enabling  her  to  proceed  to 
England  with  the  com  when  dried.  The  com, 
however,  when  taken  out  appeared  to  have 
received  considerable  damage ;  and  the  master, 
after  calling  in  advice,  resolved  to  sell  it,  and  it 
was  accordingly  sold  (after  having  been  par- 
tially dried)  as  damaged  corn,  in  the  port  in 
Norway  :— Held,  that  the  insured  could  not 
recover  as  for  a  total  loss,  unless  the  com  was  in 
such  a  state  in  the  port  in  Norway  as  that,  when 
brought  home,  it  could  not  have  been  sold  for 
an  amount  exceeding  the  expense  of  drying  and 
bringing  it  home  ;  and  that  it  was  not  a  proper 
question  to  leave  to  the  jury,  whether  a  prudent 
uninsured  owner  would,  under  similar  circum- 
stances, have  sold  the  com  at  the  port  in  Nor- 
way. Reimer  v.  Bingrose,  6  Ex.  263  ;  20  L.  J., 
Ex.  176. 

An  insurance  was  effected  upon  wheat  shipped 
in  bulk,  and  valued  at  1,600Z.,  warranted  free 
from  average  except  general,  or  the  ship  were 
stranded.  On  the  voyage  the  ship  met  with 
tempestuous  weather,  and  made  considerable 
water ;  and  in  pumping  it  out,  wheat  to  the 
value  of  about  lol.  was  pumped  out  with  the 
water  and  lost : — Held,  that  the  assured  could 
not  recover  as  for  a  totol  loss  of  the  part  so  lost. 
HUls  V.  London  Assurance  Corporation^  5  M.  & 
W.  569. 

A  policy  was  effected  on  a  ship  and  her  cargo 
of  guano,  which  contained  the  following  clause  : 
— "  free  from  all  average  or  claim  arising  from 
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jettison  or  leakage,  unless  consequent  upon 
stranding,  sinking,  or  fire."  During  the  voyage 
the  ship,  by  tempestuous  weather,  became  leaky, 
and  was  compelled  to  put  into  port,  and  was 
there  found  unfit  to  proceed  on  her  voyage,  which 
was  abandoned,  and  the  ship  and  goods  sold  : — 
Held,  that  the  assured  were  entitled  to  recover 
as  for  an  average  loss.  Carr  v.  Boyal  Exchange 
Assurance  Corporation,  5  B.  &  S.  433  ;  33  L.  J., 
Q.  B.  63  ;  10  Jur.,  N.  S.  316 ;  10  L.  T.  265  ;  12 
W.  R.  127. 

Freight.] — ^A  policy  contained  a  stipulation 
that  '*  freignt  was  warranted  free  from  average 
under  hi.  per  cent,  unless  general."  The  interest 
assured  was  described  as  "  money  advanced  to 
the  assured  as  owner  of  the  ship,  on  account  of 
freight  of  the  cargo  loaded  on  board  her  and 
subject  to  the  risk  of  the  voyage  : " — Held,  that 
this  was  an  insurance  of  freight  and  liable  to 
general  average.  Hall  v.  Janson,  4  El.  &  Bl. 
500 ;  3  0.  L.  R.  737  ;  24  L.  J.,  Q.  B.  77  ;  1  Jur., 
N.  S.571. 

As  to  what  is  a  Stranding.] — See  ante, 
col.  673. 

4.  Adjustment. 
a.  Persons  Adjusting. 

Agent.] — If  it  is  established  that  an  agent 
has  authority  to  sign  a  policy  for  an  underwriter, 
it  follows  that  he  has  authority  to  adjust  it. 
Richardson  v.  Anderson,  1  Camp.  43,  n. 

So,  if  a  person  allows  his  agent  to  underwrite 
and  settle  losses  for  him,  he  gives  him  an  im- 
plied authority  to  refer  a  dispute  about  a  loss  to 
arbitration,  and  is  bound  by  such  act  of  the 
agent.     Goodson  v.  Brooke,  4  Camp.  163. 

A  plea  of  payment  to  an  action  by  A.,  upon  a 
policy  effected  by  A.  as  agent,  is  supported  by 
an  indorsement  on  the  policy  by  A.,  purporting 
that  the  loss  had  been  adjusted,  and  the  balance 
due  from  the  defendant  to  A.  paid,  although 
the  principal  has  not  authorized  such  a  settle- 
ment. Oihson  V.  Winter,  2  N.  &  M.  737  ;  5  B. 
&  Ad.  96. 

Ininranoe  Broker.] — If  an  insurance  broker 
keeps  a  policy  he  has  effected  in  his  hands,  he  is 
bound  to  use  reasonable  diligence  to  procure  the 
underwriters  to  settle  and  pay  any!  loss  that 
may  happen  upon  it.  Botisejield  v.  Creswell,  2 
Camp.  545. 

Where  a  policy  was  delivered  to  a  broker  for 
the  purpose  of  settling  a  loss,  which  was  ad- 
justed by  the  underwriter,  payable  at  a  month, 
and  the  broker  charged  such  underwriter  in 
account  for  the  loss,  and  transmitted  an  account 
to  the  assured,  in  which  he  stated  himself  to  be 
debtor  for  the  amount  of  the  loss,  and  for  the 
balance  of  that  account,  and  the  assured  drew  a 
bill  on  the  broker,  which  the  latter  accepted, 
but  did  not  pay,  and  the  underwriter's  name  was 
not  struck  off  the  policy: — Held,  that  he  was 
not  discharged.  Bussell  v.  Bangley,  4  B.  &  A. 
395. 

Insurance  brokers  holding  a  policy  for  the 
purpose  of  adjusting  a  loss,  suffered  an  under- 
writer's name  to  be  struck  out,  upon  his  signing 
the  adjustment ;  he  gave  them  credit  in  his 
books  for  the  loss,  and  became  bankrupt ;  but 
they  never  took  credit  for  the  amount  m  their 
books  ;  on  the  contrary,  they  gave  the  assured 
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notice  of  the  bankruptcy  ;  and  there  was  after- 
wards a  settlement  of  accounts  between  the 
brokers  and  the  assured,  comprehending  the 
policy  in  question,  on  which  no  demand  was 
made  upon  them  in  respect  of  the  bankrupt's 
subscription  : — ^Held,  that  they  were  not  liable  to 
the  assured  for  the  sum  due  from  the  bankrupt 
on  the  policy.    Ovingtan  v.  JSell^  3  Camp.  237. 

Insurance  brokers,  after  a  total  loss  and  an 
Adjustment,  and  whilst  the  policy  remained  in 
their  hands,  erased  the  name  of  the  underwriter 
from  the  policy,  debited  him  with  the  loss,  and 
^ve  the  assured  credit  for  it ;  but  the  latter 
never  recognized  the  adjustment : — Held,  that 
the  underwriter  still  continued  liable  to  him  for 
the  loss.    Benson  v.  Maitland^  Gow,  205. 

Liability  for  HegUgenoe.] — When  parties,  in 
order  to  ascertain  average  contribution  in  dis- 
pute, agree  that  an  average  adjuster  for  reward 
shall  ascertain  and  adjust  the  amount,  and  agi^ee 
to  abide  by  his  decision,  such  average  adjuster, 
having  given  his  decision,  is  not  liable  to  an 
action  for  carelessness,  negligence  and  unskilf ul- 
ness,  if  he  has  acted  in  good  faith.  Tharsis 
Sulphur  and  Copper  Company  y,  LoftuSj  8  L.  R., 
C.  P.  1 ;  42  L.  J.,  C.  P.  6  ;  27  L.  T.  549  ;  21 W.  R. 
109. 

Duty  of  Shipowner.] — ^Where  a  general  average 
loss  has  occurred,  a  shipowner  may  be  liable  to 
an  action  for  damages  for  delivering  up  the 
cargo  without  taking  the  necessary  steps  to  pro- 
cure an  adjustment  of  the  general  average  and 
to  secure  its  payment.  The  plaintiff  shipped 
goods  on  board  a  steamer  belonging  to  the  de- 
iendants  under  a  bill  of  lading  by  which  the 
-defendants  undertook  to  deliver  the  goods  at  the 
port  of  Montreal  unto  the  Grand  Trunk  Railway, 
by  them  to  be  forwarded  (upon  the  conditions 
before  and  after  expressed)  thence  per  railway 
to  the  station  nearest  to  Toronto,  &c.,  and  among 
the  conditions  was  the  following :  "  The  ship- 
owner or  railway  company  is  not  to  be  liable 
ior  any  damage  to  any  goods  which  are  capable  of 
being  covered  by  insurance,"  &c.  In  the  course 
of  the  voyage  the  plaintiff's  goods  sustained 
damage,  which  came  under  the  heading  of 
•general  average.  The  ship  returned  to  Liverpool, 
and  the  cargo  was  discharged  and  handed  over 
by  the  defendants  to  a  company  to  be  distri- 
buted and  disposed  for  the  benefit  of  the  par- 
ties concerned,  without  giving  any  assistance  to 
the  bailees,  the  underwriters,  or  the  persons 
whose  goods  were  damaged  to  get  an  average 
statement  made  out,  or  taking  any  steps  to 
enable  the  plaintiffs  to  recover  contribution : — 
Held,  that  the  bill  of  lading  did  not  relieve  the 
defendants  from  contribution  to  general  average ; 
And  that  they  were  liable  to  an  action  hj  the 
plaintiffs  for  their  omission  to  secure  an  adjust- 
ment and  payment  of  the  general  average. 
Crookes  v.  Allen^  6  Q.  B.  D.  38  ;  49  L.  J.,  Q.  B. 
501  ;  41  L.  T.  800  ;  28  W.  R.  304. 

Hotice.] — Where  by  a  memorandum  on  a 
policy,  the  underwriter  was  to  adjust  a  loss  in 
three  months  after  notice,  a  direct  notice  from 
the  assured  is  not  required,  if  he  has  had  notice 
by  other  means.     Abd  v.  Potts,  3  Esp.  242. 

b.  Computation. 
By  what  Law.] — ^A  loss  by  a  general  average 


is  to  be  calculated  according  to  the  law  of  the 
port  of  discharge.  Therefore,  an  action  will  not 
lie  in  this  country  to  recover  back  money  paid 
upon  an  average  loss  adjusted  at  St.  Petersburg, 
according  to  the  law  of  Russia  (the  consignor 
and  consignee  of  the  goods  and  the  owner  of  the 
vessel  being  British  subjects),  although  by  the 
law  of  England  an  average  loss  would  not  be 
payable  under  the  circumstances.  Sim^nds  v. 
JVhUe,  4  D.  &  R.  375  ;  2  B.  &  C.  805.  And  see 
Snhith  V.  Macneil,  2  Dow,  538. 

Foreign  Average  Statement  of  Loss,  binding 
Hatore  of.] — A  cargo  of  rye  was  insured  for 
4,160Z.  from  Taganrog  to  Bremen.    The  policy 
contained  the  usual  memorandum,  '*  Com,  &c., 
are  warranted  free  from  average  unless  general 
or  the  ship  be  stranded,"  &c.,  and  in  the  margin 
were  the  following  conditions, — "  To  pay  general 
average  as  per  foreign  statement,  if  so  made  up. 
Warranted  free  from  particular  average  unless 
the  ship  or  craft  be  stranded,  sunk,  or  burnt ; 
but  this  warranty  not  to  exonerate  the  under- 
writers from  the  liability  to  pay  any  special 
charges  for  mats,  warehousing,  forwarding,  or 
otherwise,  if  incurred,  as  well  as  partial  loss 
arising   from    transhipment.     Warranted   free 
from  capture  and  seizure  and  the  consequences 
of  any  attempt  thereat."  After  leaving  Taganrog, 
the  vessel  encountered  severe  weather,  and  was 
compelled  to  put  into  two  several  ports  for  re- 
pair, at  each  of  which  the  captain,  in  order  to 
enable  him  to  obtain  funds  to  put  her  in  a  con- 
dition to  continue  her  voyage,  gave  a  bottomry 
bond  on  ship,  freight,  and  cargo,  the  aggr^ate 
of  which,  with  interest,  on  the  arrival  of  the 
ship  at  Bremen,  amounted  to  2,8182.  lOx.  hd.  The 
captain  being  unable  to  discharge  this  obliga- 
tion, the  consignees  of  the  cai^go,  in  order  to 
obtain  delivery,  paid  the  amount.    On  the  3rd  of 
August,  1868,  a  statement  was  prepared  by  an 
average-stater  in    Bremen,  in  which  the  loss 
arising  upon  the  bottomry  bonds  was  appor- 
tioned between  the  ship  and  freight  and  the 
cargo  as  follows :— 1,088Z.  14*.  \ld.  as  falling 
upon  the  cargo,  and  1,1 85Z.  11*.  upon  the  ship 
and  freight.    The  captain  being  unable  to  pay 
or  give  security  for  the  1,1852.  11*.,  so  charged 
npon  the  ship  and  freight^the  vessel  was  sold 
under  an  order  of  the  Tribunal  of  Commerce  of 
Bremen,  and  produced  7292.  10*.  2^.,  leaving  a 
balance  due  to  the  holders  of  the  bonds  (the 
1,088Z.  14*.  Wd.  having  been  paid)  of  6632. 2*.  \0d. 
On  tiie  3rd  of  October,  a  further  or  supplemental 
average-statement  was  made  by  the  average- 
stater,  in  which  the  last-mentioned  sum  was 
stated  as  "  the  amount  which  the  cargo  had  to 
pay  as  additional  bottomry  debt "  to  the  holders 
of  the  bonds.    These  average  statements  were 
admitted  to  be  accurate,  and  correctly  made  up 
in  accordance  with  the  law  in  force  in  Bremen  ; 
and  it  was  further  admitted  that  "  such  a  loss  as 
that  which  occurred  in  this  case  is  treated  at 
Bremen  as  a  general  average  loss,  and  not  as  a 
particular  average  loss  :  " — Held,  that  the  under- 
writers were  bound  by  the  average-statements  so 
made,  and  consequently  that  the  assured  were 
entitled  to  recover  the  6632.  2*.  \0d,    Harris  v. 
Scaramnnga,  7  L.  R.,  C.  P.  481  ;  41  L.  J.,  C.  P. 
170  ;  26  L.  T.  797  ;  20  W.  R.  777. 

Sugars  (consisting  of  bags  in  series)  were  in- 
sured from  Java  to  Holland  by  an  English  policy 
which  contained  this  clause,  "  To  cover  only  the 
risks  excepted  by  the  clause  '  warranted  free  from 
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particular  average  unless  the  vessel  be  stranded, 
sunk,  or  burnt : '  to  pay  all  claims  and  losses  on 
Dutch  terms  and  according  to  statement  >made 
up  by  official  dispacheur  in  Holland."  There  was 
already  a  policy  effected  in  Holland  on  the  same 
goods ;  but  of  this  the  English  underwriters  had 
no  notice,  except  so  far  as  it  could  be  implied 
from  the  above  words.  On  her  voyage  to  Hol- 
land the  vessel  took  the  ground  under  circum- 
stances which  would  amount  to  a  stranding 
according  to  English,  but  not  according  to  Dutch, 
law ;  and  a  Dutch  average-stater  (a  particular 
average  loss  having  been  incurred)  made  up  a 
statement  of  average,  which  statement  it  was 
admitted  was  properly  made  up  according  to  the 
facts  and  according  to  the  law  of  HolCind  : — 
Held,  that  the  terms  of  the  policy  sued  on  did 
not  amount  to  notice  to  the  insurers  of  an  eidst- 
Ing  Dutch  policy,  and  therefore  it  was  to  be  con- 
strued as  if  it  stood  alone,  and  according  to 
English  law.  Hendricks  v.  AustralasUin  In- 
mrancfi  Company,  9  L.  R.,  C.  P.  460  ;  43  L.  J., 
C.  P.  188  ;  30  L.  T.  419  ;  22  W.  K.  947. 

Held,  also,  that,  by  the  latter  words  of  the 
clause,  the  defendants  were  bound  to  pay  accord- 
ing to  the  foreign  averse  statement,  and  coh- 
ssquently  that  the  plaintiff  was  entitled  to  re- 
cover.   Ih, 

A  policy  on  a  cargo  of  wheat  shipped  from 
Varna  to  Marseilles  contained  the  usual  memo- 
randum against  average  unless  general,  and  the 
following  term  "  general  average  as  per  foreign 
statement "  The  ship,  after  starting  from  Varna, 
met  with  heavy  weather,  and  was  forced  to  carry 
a  great  press  of  canvas  to  avoid  a  lee  shore. 
This  caused  her  to  strain  very  much,  and  having 
sprung  a  leak  and  become  otherwise  disabled, 
she  was  brought  to  the  port  of  Constantinople. 
It  was  found,  on  a  survey,  that  a  fifth  of  the 
wheat  had  been  damaged ;  and  the  surveyors 
recommended  that  the  voyage  should  end  at 
Constantinople,  and  the  damaged  part  of  the 
wheat  should  be  sold,  and  the  rest  transhipped 
to  Marseilles.  The  repairs  necessary  for  the 
ship  would  have  taken  from  one  to  two  months. 
Under  these  circumstances,  the  recommenda- 
tion of  the  surveyors  was  carried  out  and 
an  adjustment  of  average  in  respect  of  ship  and 
cargo  was  made  at  Constantinople.  In  such  ad* 
jostment  the  damage  which  the  cargo  of  wheat 
had  sustained  was  treated  as  general  average, 
and  in  accordance  with  such  average  adjustment 
a  certain  sum  of  money  became  payable  by  the 
underwriters  upon  the  policy.  The  law  by  which 
the  adjustment  ought  to  have  been  regulated 
according  to  the  law  and  usages  prevailing  at 
Constantinople  under  the  circumstances  was  the 
law  of  France,  and  the  average  adjustment  was 
made  up  in  all  respects  in  coi5ormity  with  such 
law.  In  an  action  on  the  policy  by  the  owners 
of  the  wheat,  the  underwriters  paid  into  court 
sufficient  to  cover  the  claim  on  all  the  items  of 
the  average  adjustment  except  the  damage  to 
the  wheat  which,  by  the  law  of  England,  would 
not  under  the  circumstances  be  a  general  average 
loss  : — Held,  that  the  voyage  was  rightly  brought 
to  an  end  at  Constantinople,  and  the  average 
adjusted  there,  and  that  the  underwriters  were 
liable  iu  respect  of  the  damage  done  to  the 
wheat.  Mavro  v.  Ocean  Marine  InJturance 
Company,  10  L.  R.,  C.  P.  414 ;  44  L.  J.,  C.  P. 
229;  32  L.  T.  743;  23  W.  R.  758— Ex.  Ch. 
Affirming  9  L.  R.,  C.  P.  595  ;  43  L.  J.,  C.  P.  339  ; 
31  L.  T.  186. 


The  insurer  of  goods  to  a  foreign  country  is 
not  liable  to  indemnify  the  assured  (a  subject  of 
that  country),  who  is  obliged  by  the  decree  of  a 
court  there  to  pay  contribution  to  a  general  ave- 
rage, which  by  the  law  of  this  country  could  not 
have  been  demanded,  where  it  does  not  appear 
that  the  parties  contracted  upon  the  footing  of 
some  usage  among  merchants  obtaining  in  the 
foreign  country,  to  treat  the  same  as  general 
average  ;  but  such  usage  is  to  be  collected  merely 
from  the  recitals  and  assumption  made  in  the 
decree.    Poioer  v.  Whitmore,  4  M.  &  S.  141. 

The  plaintiff,  on  behalf  of  the  finance  minister 
of  the  Sultan  of  Turkey,  on  the  26th  of  November, 
1858,  effected  an  insurance  with  the  defendant,  in 
London,  upon  a  quantity  of  gold  in  a  ship  called 
the  Dutchman,  belonging  to  Waterford,  and  in 
the  port  of  London.  The  next  day  she  was  sold 
by  her  owners  to  a  Russian  company,  her  name 
being  changed  to  the  Dnieper ;  and  an  entry  of  the 
sale  was  made  in  the  registry  at  Waterford,  but 
neither  the  plaintiff  nor  the  defendant  knew  of 
the  sale,  or  of  her  name  being  changed,  until  the 
termination  of  her  voyage.  The  gold  was  put  on 
board  on  the  4th  of  December,  and  while  the  ship 
was  on  her  way  to  her  destination  at  Constan- 
tinople she  grounded  on  a  shoal  within  the  juris- 
diction of  that  port.  The  gold  was  sent  on  shore 
before  any  expense  was  incurred  in  respect  of 
saving  the  cargo,  and  the  ship  became  a  total 
wreck.  The  gold  was  deposited  with  the  Russian 
consul,  and  the  owner  was  forced,  in  order  to  get 
possession  of  it,  to  give  security  for  the  payment 
of  any  claim  which  might  be  made  upon  it  ac- 
cording to  the  law  which  prevailed  at  Constanti- 
nople. The  ship  being  Russian  was  subject  to 
Russian  law,  which  authorized  the  determination 
of  maritime  causes  at  Constantinople  by  reference 
to  the  French  Code  de  Commerce.  A  court  was 
duly  appointed  by  the  consul-general,  and  it  was 
adjudged  that  the  case  was  one  which  required  a 
settlement  of  salvage,  and  ordered  that  the  gold 
should  contribute  7,149^.  6«.  Id.  towards  the  ex- 
pense of  saving  the  cargo.  Under  English  law 
the  owner  of  the  gold  could  not  have  been  called 
upon  to  pay  a  great  part  of  that  amount,  nor 
would  he  have  had  to  pay  it  if  the  ship  had  been 
under  an  English  flag ;  but  the  assured  was  forced 
to  pay  it : — Held,  in  an  action  to  recover  from  the 
defendant  the  amount  of  his  proportion  of  the 
sum  so  paid,  that  the  court  could  not  consider 
whether  the  decision  of  the  court  at  Constanti- 
nople was  correct  or  not.  Dent  v.  Smithy  4  L.  R., 
Q.  B.  414  ;  38  L.  J.,  Q.  B.  144  ;  20  L,  T.  868  ;  17 
W.  R.  646. 


Payment  in  reipeet  of  Bottomry  Bond.] — 


A  policy  of  marine  insurance  was  effected  mth 
English  undei-writers  by  an  English  merchant 
upon  goods  shipped  in  a  French  ship,  and  it  was 
thereby  provided  that  general  average  was  to  be 
payable  as  per  judicial  foreign  statement.  The 
ship  was  damaged  by  a  collision  and  put  into 
port  for  repairs,  the  cargo,  however,  being  un- 
injured. The  master,  not  having  funds  to  do  the 
necessary  repairs,  gave  a  bottomry  bond  on  ship, 
freight,  and  cargo.  The  ship  and  freight  prov- 
ing insufficient  to  satisfy  the  bond,  the  assui'ed 
had  to  pay  the  deficiency  in  order  to  obtain  pos- 
session of  his  goods  : — Held,  that  the  policy  was 
not  to  be  construed  according  to  French  law, 
except  so  far  as  the  parties  had  expressly  stipu- 
lated that  it  should  be,  and  that  there  being  no 
loss  by  perils  of  the  sea  according  t  j  English 
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law,  the  assured  could  not  recoTcr  from  the 
underwriters  the  amount  which  he  had  paid  as 
above  mentioned.  Qreer  v.  Poole^  5  Q.  B.  D. 
272  ;  49  L.  J.,  Q.  B.  463  ;  42  L.  T.  687  ;  28  W.  R. 

582. 

By  Foreign  Agent  of  Lloyd's. ]--The  certificate 
of  an  agent  for  Lloyd's  at  a  foreign  port,  ascer- 
taining an  average  loss  on  a  cargo  dami^ged  by 
sea-water,  is  not  of  itself  admissible  as  to  the 
amount  of  the  loss  in  an  action  by  the  assured 
against  the  underwriters  in  this  country.  Drakft 
V.  Marryatt,  2  D.  &  R.  696  ;  1  B.  &  C.  473. 

Amount  on  Ship— Several  Valued  Folioiei.l 
— ^Where  several  valued  policies  are  effected 
uix)n  the  same  vessel  valued  differently,  and 
upon  a  total  loss,  the  assured  receives  under 
some  of  the  policies  part  of  the  sums  insured, 
in  an  action  upon  another  policy  he  is  only 
entitled  to  recover  the  difference  between 
the  amount  received  and  the  agreed  value 
in  that  policy.  Bruce  v.  Jones,  1  H.  &  C.  769  ; 
32  L.  J.,  Ex.  132  ;  9  Jur.,  N.  S.  628  ;  7  L.  T.  748  : 
IIW.  R.  371. 

Therefore,  where  a  shipowner  effected  upon  the 
same  ship  four  policies,  in  which  respectively  the 
agreed  value  of  the  ship  was  stated  to  be  3,000^, 
3,000/.,  5,000/.,  and  3,200/.,  and  upon  a  total  loss 
received  under  the  three  former  policies  sums 
amounting  to  8,126/.  13«.  6<i.,  and  then  sued 
upon  the  latter  policy : — Held,  that,  as  between 
the  assured  and  the  underwriter  of  that  policy, 
the  value  of  the  ship  must  be  taken  to  be  3,200/., 
and  the  assured  was  only  entitled  to  recover  the 
difference  between  that  sum  and  3,126/.  13*.  6</. 
Ih. 

Limit  of  LiabiUty.]— The  liability  of  the 

underwriter  is  not  restricted  to  the  single  amount 
of  his  subscription,  but  he  may  be  subject  either 
to  several  average  losses,  or  to  an  average  loss 
and  a  total  loss,  or  to  money  expended  and  labour 
bestowed  about  the  defence,  safeguard,  and  re- 
covery of  the  ship  to  a  much  greater  amount 
than  the  subscription  ;  and  it  will  be  recoverable 
as  an  average  loss.  Le  Cheminant  v.  Pearson,  4 
Taunt.  367. 

- —  When  Acoonnts  Complicated.] — In  an 
action  on  a  policy  for  an  average  loss,  if  the 
account  is  so  complicated  that  it  cannot  be 
adjusted  in  court,  the  jury,  by  consent  of  the 
parties,  may  find  for  a  total  loss,  the  plaintiff  en- 
tering into  a  rule  to  account  upon  oath  for  what 
part  of  the  insured  property  he  may  recover. 
Barber  v.  French,  1  Dougl.  294. 

See  also  cases  sub  tit.  Average  Loss,  ante^ 
col.  793. 

Amount  on  Freight.  ]— A  policy  contained  a 
stipulation  that  "freight  was  warranted  free 
from  average  under  5/.  percent.,  unless  general." 
The  interest  assured  was  described  as  "  money 
advanced  to  the  assured  as  owner  of  the  ship,  on 
account  of  freight  of  the  cargo  loaded  on  board 
her,  and  subject  to  the  risk  of  the  voyage  :" — 
Hold,  first,  that  this  was  an  assurance  on  freight, 
and  liable  to  general  average.  Hall  v.  Jamon, 
4E1.  &B1.  600;  3  C.  L.  R.  737  ;  24  L.  J.,  Q.  B. 
77  ;  1  Jur.,  N.  S.  571. 

Held,  also,  that  a  custom  alleged  by  plea  to 
exist  in  London,  where  the  policy  was  effected, 


that  assurers  of  money  advanced  on  freight  were 
not  liable  to  make  good  a  general  average  loss, 
was  no  answer  to  such  a  policy,  which,  according 
to  the  previous  interpretation,  expressly  stipu- 
lated that  the  assurer  should  be  liable  to  make 
good  such  a  loss.    Ih. 

Action  on  a  policy  on  ship  at  and  from  Lon- 
don to  the  East  Indies,  imtil  her  arrival  at  her 
port  of  discharge  on  the  outward  voyage.  Loss 
by  perils  of  the  sea.  Ship  was  chartered  from 
London  to  the  Bast  Indies,  there  to  deliver  her 
outward  cargo,  and  return  thence  with  a  cargo 
for  England  into  the  Thames,  and  there  make  a 
true  delivery,  &c ;  and  it  was  agreed  that  the 
charterers  should,  upon  condition  that  the  ship 
performed  her  voyage  and  arrived  at  London, 
and  not  otherwise,  pay  freight  for  every  ton  of 
goods  that  should  be  brought  home,  at  so  much 
per  ton  ;  the  ship  sailed  on  the  voyage  insured, 
and  in  the  course  of  her  outward  voyage  incurred 
an  average  loss,  but  was  repaired,  and  afterwards 
performed  her  voyage  and  the  freight  was  re- 
ceived :— Held,  that  the  freight  was  liable  to 
contribute  to  general  average,  and  that  the 
underwriter  was  entitled  to  deduct  in  respect  of 
such  contribution.  Williams  v.  London  Assur- 
ance  Company,  1  M.  &  S.  318. 

Net  or  Gtom.] — The  general  principle. 


that  the  assured  shall  recover  no  more  than  an 
indemnity  in  case  of  loss,  may  be  controlled  by 
a  mercantile  usage  clearly  established  to  the 
contrary.  Therefore,  a  usage,  that  the  loss  in  an 
open  policy  on  freight  shall  be  adjusted  on  the 
gross,  and  not  on  the  net  amount  of  the  freight, 
is  a  legal  usage.  Palmer  v.  Blachhurn,  1  Bing. 
61  ;  7  Moore,  339. 

In  the  case  of  a  total  loss,  on  an  open  policy 
on  freight,  the  assured  is  entitled  to  recover  for 
the  gross  freight,  free  from  all  deductions  ;  and 
evidence  is  admissible  to  shew,  that  although 
open  policies  on  freight  arc  of  rare  occurrence, 
still,  that  it  is  the  practice  at  Lloyd's  to  pay  the 
assured  the  amount  of  the  gross  and  not  of  the 
net  freight.    Ih. 

Amount  on  Ship  and  Ck>odf.]~A  policy  was 
effected  for  twelve  months  on  ship  and  goods 
from  Liverpool  to  the  coast  of  Africa  and  back, 
on  a  barter  voyage.  The  policy  contained  a 
stipulation  that  "  outward  cargo  should  be  con- 
sidered homeward,  interest  twenty-four  -hours 
after  arrival  at  first  port  or  place  of  trade  ;" 
and  by  a  memorandum  the  insurance  was  stated 
to  be  "upon  ship  valued  at  2,000/.,  and  cargo 
8,000/.,  with  liberty  to  increase  the  valuation 
of  the  homeward  cargo."  The  ship  sailed  to 
EinsembO,  on  the  African  coast,  and  there 
discharged  a  third  of  her  cargo,  and,  after  a 
stay  there  of  more  than  twenty-four  hours,  pro- 
ceeded towards  other  ports  in  order  to  take  in 
homeward  cargo,  and  was  totally  lost,  together 
with  the  two-thirds  of  the  outward  cargo  which 
remained  on  board :  —Held,  that  the  valuation 
applied  to  what  was  substantially  a  full  cargo, 
and  not  to  any  quantity  of  goods  substantially 
less  than  a  full  cargo,  and  entitled  the  assured  to 
8,000/.  in  the  event  of  the  total  loss  of  a  substan- 
tially full  cargo,  or  to  an  indemnity  in  case  of  a 
partial  loss,  not  in  any  case  exceeding  8,000/. ; 
and  that  the  principle  for  the  valuation  of  a 
partial  loss  was  this : — If  the  value  of  the  whole 
of  the  intended  cargo  was  a  datum,  the  partial 
loss  would  be  adjusted  to  the  common  propor- 
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tion ;  but  where  the  value  of  the  whole  of  the 
intended  cargo  could  not  be  ascertained,  the  pro- 
portion which  the  part  lost  bore  to  the  whole 
could  not  be  known,  and  the  mode  of  estimating 
a  partial  loss  under  a  valued  policy  could  not  be 
adopted,  and,  consequently,  that,  under  the  cii'- 
cumstances,  the  assured  would  be  entitled  to  the 
ordinary  indemnity  as  under  an  open  policy 
underwritten  for  8,000Z.  ToUn  v.  Harford,  13 
C.  B.,  N.  8.  791  ;  32  L.  J.,  C.  P.  184  ;  9  Jur., 
N.  S.  992  ;  8  L.  T.  21  ;  11  W.  R.  436.  And  see 
Ibrhes  V.  Aspinallj  13  East,  323. 

Amount  on  Goodf.] — ^A  partial  loss  on  a  policy 
on  goods  by  reason  of  sea  damage  is  to  be  cal- 
culated by  ascertaining  the  difference  between 
the  respective  gross  proceeds  of  the  same  goods 
when  sound  and  when  dan:iaged,  and  not  the  net 
proceeds.  Harry  v.  Rtryal  ExchaTtge  Assurance 
Company^  3  B.  &  P.  308. 

The  rule  for  estimating  any  loss  of  goods  in- 
sured by  an  open  policy  is  to  take  the  invoice 
price  at  the  loading  port,  together  with  the 
premium  of  insurance  and  commission,  as  the 
basis  of  the  calculation  of  the  value  of  the 
goods  ;  and  the  rule  for  estimating  a  partial  loss 
in  the  like  case  is  (the  same  as  upon  a  valued 
policy)  by  taking  the  proportional  difference 
between  the  selling  price  of  the  sound  and  that 
of  the  damaged  part  of  the  goods  at  the  port  of 
delivery,  and  applying  that  proportion  (be  it 
half,  a  quarter,  an  eighth,  &c.)  with  reference  to 
fiuch  estimated  value  at  the  loading  port,  to  the 
damaged  portion  of  the  goods.  Usher  v.  Noble, 
12  East,  639.  S,  P,,  Langhorn,  v.  Allnutt,  4 
Taunt.  611. 

Where  goods  were  injured  by  perils  insured 
gainst: — Held,  that  the  loss  in  value  of  the 
goods  depended  on  their  value  at  the  time  of 
their  arrival  at  the  port  of  destination,  and  not 
at  the  time  of  sale,  and  the  underwriters  were 
therefore  not  liable  for  a  fall  in  the  market  price 
between  such  arrival  and  the  time  of  sale.  Cater 
V.  Great  Western  Insurance  Company,  8  L.  R., 
C.  P.  652  ;  42  L.  J.,  C.  P.  266. 

Where  goods  are  shipped  on  an  invoice,  an 
average  loss  upon  a  policy  must  be  calculated 
upon  the  invoice  price,  and  not  upon  the  price  of 
the  market  at  which  the  damaged  goods  arrived. 
WaZdron  v.  Coombe,  3  Taunt.  162. 

Average  loss  of  a  valued  policy  is  to  be  esti- 
mated by  the  real  value  of  the  goods  on  board. 
HamUtovSv.  Mendez,  1  W.  Bl.  279 ;  2  Burr.  1198. 

The  rule  by  which  to  calculate  a  partial  loss  on 
a  policy  on  goods,  by  reason  of  sea  damage,  is  the 
difference  between  the  respective  gross  proceeds 
of  the  same  goods  when  sound  and  when  damaged, 
and  not  the  net  proceeds ;  it  being  settled  that  the 
underwriter  is  not  to  bear  any  loss  from  fluctua- 
tion of  market  or  port  duties,  or  charges  after  the 
arrival  of  the  goods  at  their  port  of  destination. 
Johnson  v.  Sheddon,  2  East,  681. 

In  ascertaining  thegeneral  average  contribution 
to  be  paid  by  the  shipowner  in  respect  of  goods 
jettisoned,  the  value  of  such  goods  is  to  be  taken 
to  be  the  sum  which  it  may  fairly  be  assumed 
they  would  have  been  worth  to  the  owner  at  the 
port  of  adjustment.  If,  from  the  circumstances, 
and  the  damaged  condition  of  the  rest  of  the 
cargo,  it  may  fairly  be  assumed  that  the  jettisoned 
go^ta  would,  if  they  had  not  been  thrown  over- 
board, have  arrived  in  the  like  damaged  condition, 
their  value  is  to  be  taken  to  be  the  sum  they 
would  have  realized  as  damaged  goods.  Fletcher 


V.  Alexander,  3  L.  R.,  C.  P.  375;  37  L.  J.,  C.  P. 
193  ;  18  L.  T.  432  ;  16  W.  R.  803. 

A  ship  sailed  from  Liverpool  for  Calcutta  with 
2,000  tons  of  salt  on  board,  all  belonging  to  one 
merchant.  The  day  after  she  sailed,  the  ship  struck 
on  a  bank  on  the  Irish  coast,  and  after  throwing 
overboard  1,000  tons  of  the  salt,  was  got  off  and 
put  back  to  Liverpool,where  the  remainder  of  the 
cargo  was  unloaded  and  found  to  be  all  (with  the 
exception  of  about  100  tons)  so  damaged  as  to  be 
nearly  unfit  to  be  forwarded,  and  worthless.  The 
charterer  had  paid  1,250?.  in  advance  for  freight. 
In  an  action  by  the  owner  against  an  underwriter 
on  the  ship,  to  recover  a  general  average  contri- 
bution in  respect  of  the  salt  so  jettisoned: — Held, 
that  in  ascertaining  the  contribution  to  be  paid 
by  the  shipowner  to  the  owner  of  the  cargo,  in 
respect  of  the  salt  jettisoned,  it  was  to  be  valued 
at  the  price  which  it  would  have  been  worth  at 
Liverpool  had  it  been  brought  back  there, — the 
average-stater  taking  into  account  the  probability 
of  its  arriving  at  the  port  of  adjustment  in  a  sound 
or  a  damaged  state,  or  in  a  state  in  which  it  could 
have  been  forwarded,  so  as  to  take  advantage  of 
the  prepaid  freight.    lb. 

Stores.] — Provisions  and  stores  for  the  use  of 
convicts  on  board  a  ship  chartered  for  their  con- 
veyance to  New  South  Wales  are  not  subject  to 
general  average.  Brown  v.  Stapleton,  12  Moore, 
334. 

c  Effeot  of. 

Condition  precedent  to  Action.! — Where  losses 
were  to  be  paid  in  three  months  after  an  ad- 
justment by  committee  of  the  insurers,  and  the 
committee  refased  to  adjust  upon  the  request  of 
the  insured  : — Held,  he  might  sue  on  the  policy, 
notwithstanding  there  had  been  no  adjustment. 
Strong  v.  Harvey,  3  Bing.  304  ;  11  Moore,  72. 

Where  Fraud  or  Concealment] — An  adjust- 
ment is  not  binding  on  an  underwriter,  although 
at  the  time  of  signing  it  he  had  the  means  of 
rendering  himself  acquainted  with  the  history  of 
the  voyage  and  the  manner  of  the  loss,  if  his 
intention  was  not  then  drawn  to  circumstances 
he  afterwards  learns,  by  which  the  underwriters 
were  discharged.  Shepherd  v.  Chewter,  1  Camp. 
274. 

Although  an  adjustment  is  not  conclusive  evi- 
dence against  an  underwriter,  it  is  so  unless 
fmud  or  a  misconception  of  the  law  or  facts 
upon  which  it  is  made  is  proved.  Cliristian  v. 
Coombe,  2  Esp.  489.  Rogers  v.  Maylor,  Peako's 
Add.  Cas.  37.  And  see  S)u}riff  v.  Potts,  5  Esp.  26. 

A.,  as  agent  for  a  foreign  owner,  entered  into 
a  policy  on  a  ship.  At  the  time  of  ejecting  the 
insurance,  A.  was  in  possession  of  a  letter  from 
the  captain,  informing  him  that  the  ship  had 
received  injury,  which  feet  he,  without  fraudulent 
intention  to  deceive,  omitted  to  disclose  to  the 
underwriters.  The  ship  was  lost,  and  B.,  one  of 
the  underwriters,  paid  to  A.  his  amount  of  the 
insurance  ;  but  having  subsequently  become  ac- 
quainted with  the  above  circumstance  brought 
an  action  against  him  to  recover  it  back.  A., 
before  he  was  aware  of  B.*s  intention  to  dispute 
the  policy,  and  acting  bond,  fide  throughout, 
transmitted  to  his  principal  the  money  he  had 
received  from  the  various  underwriters;  with  the 
exception  of  a  certain  amount  for  which  he  had 
allowed  the  principal  credit  in  a  settled  account, 
and  of  another  which,  with  the  authority  of  the 
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priDcipal,  he  had  expended  in  a  suit  brought  by 
him  on  behalf  of  the  principal  against  C,  another 
underwriter  on  the  policy  : — Held,  first,  that  in 
consequence  of  the  concealment  from  the  under- 
writers of  the  fact  stated  in  the  captain^s  letter, 
the  policy  was  voidable  at  the  election  of  the  un- 
derwriters. Holland  v.  Busftell^  1  B.  &  S.  424  ; 
30  L.  J.,  Q.  B.  308  ;  7  Jur.,  N.  S.  842  ;  4  L.  T.  547. 
Affiimed  an  appeal,  4  B.  &  S.  14;  32  L.  J.,  Q.  B. 
297  ;  8  L.  T.  468  ;  11  W.  R.  767— Ex.  Ch. 

Held,  secondly,  that  A.  being  only  an  agent,  of 
which  B.  was  aware,  and  having,  without  notice 
of  B.'s  intention  to  repudiate  the  contract,  paid 
over  to  his  principal  the  amount  received  from 
the  underwriters,  B.  was  not  entitle  to  recover 
back  from  A.  his  amount  of  the  insurance.    Ih, 

Held,  thirdly,  that  there  was  no  difference  in 
this  respect  between  the  money  actually  paid 
over  by  A.  to  his  principal,  and  the  moneys  which 
had  either  been  allowed  in  account  between  them 
or  expended  in  the  suit  against  C.    Ih. 

Eitoppel.] — An  underwriter,  who,  upon 

full  disclosure  of  facts,  has  signed  his  initials  to 
an  adjustment  on  the  policy,  without  paying  the 
loss,  is  not  precluded  afterwards  from  t^ing 
advantage  of  circumstances  with  which  he  had 
been  made  acquainted  before  signing  the  adjust- 
ment.   Herbert  v.  Champion,  1  Camp.  134. 

After  a  total  loss  and  an  adjustment,  and 
whilst  the  policy  remained  in  the  hands  of  the 
broker,  the  initials  of  the  insurer  were  struck  out 
of  the  adjustment  to  indicate  payment,  and  the 
bi-oker  debited  the  insurer  with  the  loss  : — Held, 
that  the  insurer  was  still  liable  to  the  assured,  as 
the  principal  was  never  estopped  from  recovering 
the  amount,  unless  there  was  actual  payment  to 
the  broker,  or  a  credit  given.  Jell  v.  Pratt,  2 
Stark.  67. 

A  ship  was  insured  warranted  free  from  capture 
in  port.  A  letter  announcing  her  capture  stated 
it  to  be  in  port,  on  which  the  underwriter  and 
assured  adjusted,  the  former  returned,  and  the 
latter  received  back  the  premium.  It  aftenvards 
appeared  the  capture  was  not  in  port : — Held, 
that  the  assured  was  not  precluded  by  the  adjust- 
ment and  repayment  fi'om  recovering  on  the 
policy,  whether  the  underwriter's  name  had  been 
struck  off  the  adjustment  only,  or  off  the  policy 
also.     Bepier  v.  Hall,  4  Taunt.  725. 

Proof  of  Satisfaction.] — If  a  policy  is  produced 
by  the  agent  of  the  plaintiff,  through  whom  it 
was  effected,  and  the  defendant's  name  is  struck 
out,  and  has  written  against  it,  *•  adjusted  the 
general  and  particular  averages  at  SOL  9s,  per 
cent. ; "  this  is  proof  that  the  policy  had  been 
adjusted,  but  not  that  it  had  been  satisfi^l :  but 
the  plaintiff  will  not  be  allowed  to  go  into  evi- 
dence to  shew  that  some  of  the  sums  allowed  at 
the  time  of  the  adjustment  were  too  small. 
Adams  v.  Saunders,  4  C.  &  P.  25  :  M.  &  M. 
373. 

Compensation.] — An  insurance  was  effected 
on  goods  on  board  a  ship  consigned  to  Buenos 
Ayres.  The  ship,  with  the  cargo,  was  captured 
by  the  Brazilian  government,  and  condemned 
for  an  attempted  breach  of  blockade.  Notice 
of  the  capture  was  given  by  the  insured  to 
the  undenvriters,  and  an  offer  was  made  by 
the  insured  to  abandon.  The  underwriters  de- 
clined the  offer  of  abandonment;  and  after  some 
negotiation,  it  was  arranged  that,  on  payment  by 


the  underwiiters  of  351.  per  cent,  on  the  sum  in- 
sured, the  policy  should  be  delivered  up  to  be 
cancelled.  The  percentage  was  accordingly  paid, 
and  the  policy  cancelled.  Some  years  afterwards, 
in  pursuance  of  a  convention  between  Great 
Britain  and  the  Brazilian  government,  the  goods 
were  ordered  by  the  latter  government  to  be 
restored  to  the  owners,  and  compensation  to  be 
made.  A  claim  was  made  by  the  underwriters 
to  the  whole  or  a  part  of  the  sum  awtuxied  for 
compensation ;  but  held,  that  the  underwriters 
having  declined  the  offer  of  abandonment,  the 
payment  of  the  35Z.  per  cent,  was  a  compromise 
of  their  liability  under  the  policy,  and  that  they 
were  not  entitled  to  any  portion  of  the  sum 
awarded  for  compensation.  Brooks  v.  Ma^- 
Donnell,  1  Y.  &  C.  502.  See  also  Bumand  v. 
Bodocanaehi,  7  App.  Cas.  833 ;  4  Asp.  M.  C.  576  ; 
51  L.  J.,  Q.  B.  548  ;  47  L.  T.  277  ;  31  W.  R.  65. 

A.  insured  goods  at  Canton  by  a  policy  which 
included  jettison  among  the  perils  insured  against. 
The  goods  were  jettisoned  under  circumstances 
which  entitled  him  to  a  general  average  contribu- 
tion from  the  owners  of  the  ship  and  of  the  rest 
of  the  cai^,  which  arrived  safely  at  London,  the 
port  of  (Sscharge.  A.  having  sued  the  under- 
writers for  the  whole  amount  insured,  without 
having  first  collect«i  the  contributions  to  which 
he  was  entitled  from  the  other  owners  of  the  ship 
and  cargo : — Held,  that  he  was  entitled  to  recover ; 
and  that  the  underwriters  having  paid  him 
would  be  then  entitled  to  stand  in  his  place  with 
respect  to  the  general  average  contribution. 
Dickenson  v.  Jardine,  3  L.  R.,  C.  P.  639  ;  37 
L.  J.,  C.  P.  321  ;  18  L.  T.  717  ;  16  W.  R.  1169. 

Held,  also,  that  the  liability  of  the  underwriters 
under  the  policy  could  not  be  varied  by  a  custom, 
alleged  to  exist  in  the  port  of  London  between 
merchants  and  underwriters,  to  hold  the  latter 
liable  only  for  the  share  of  the  loss  cast  upon  the 
owner  of  jettisoned  goods  in  the  general  average 
statement.    Ht, 

Settlement — ^Farol  Evidenoe.] — ^By  a  memo- 
randum indorsed  on  a  policy,  it  vras  stated  that 
a  particular  average  loss  of  54^  per  cent,  had 
been  settled  between  the  plaintiff  (an  under- 
writer) and  the  defendant: — Held,  that  parol 
evidence  was  admissible  to  shew,  that  by  a 
previous  arrangement  it  was  agreed  that,  if  the 
other  underwriters  paid  a  less  sum,  the  surplus 
should  be  repaid.  Bussell  v.  Dunskey^  6  Moore, 
233. 

Conditional  or  Abiolnte.] — The  defendant,witlL 
several  other  underwriters,  in  August,  1814, 
subscribed  a  policy  on  hides  from  Buenos  Ayres 
to  London,  the  ship  was  captured,  and  the  plain- 
tiffs abandoned  the  cargo  to  the  underwriters, 
and  claimed  a  total  loss.  Some  time  after  the 
ship  was  recaptured,^  and  all  the  underwriters 
but  the  defendant,  on  the  19th  October,  1814, 
adjusted  a  salvage  loss,  deducting  short  Interest, 
to  the  amount  of  64Z.  18«.  M,  per  cent.,  which 
they  paid.  The  defendant,  on  the  7th  February, 
1816,  adjusted  332.  per  cent,  on  account  of  the 
subscription  to  the  policy,  until  the  account  of 
the  go(Kls  insured  could  be  made  up,  when  a  final 
loss  was  to  be  paid  to  the  same  amount  as  by  the 
other  underwriters,  and  if  the  same  exceeded  33/. 
per  cent,  the  defendant  was  to  pay  the  excess;  if 
short,  the  insured  to  return  the  difference:— 
Held,  in  an  action  to  recover  such  loss,  that  this 
was  a  conditional,  and  not  an  absolute  adjust- 
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ment,  and  as  the  plaintiff  had  not  proved  that 
the  account  of  the  goods  insured  had  been  made 
up,  they  were  not  entitled  to  recover ;  and  that 
the  defendant  was  not  bound  by  the  former 
adjustment  of  the  other  underwriters.  Gammon 
V.  Beverley,  1  Moore,  563. 

d.  Pasrment. 

Discharge  of  Underwriter — Cuitom  as  to 
Settlement  with  Broker.] — An  assured  residing 
at  Glasgow  employed  an  insurance  broker  in 
London  to  recover  a  loss  from  the  underwriter. 
The  loss  was  settled  in  part  by  the  underwriter 
setting  off  in  account  against  it  a  debt  due  to 
him  from  the  broker  for  premiums,  and  as  to  the 
residue,  by  his  paying  the  broker  in  cash,  and 
the  underwriter  then  erased  his  name  from  the 
policy.  The  broker  became  bankrupt,  and  never 
paid  the  loss  to  the  assured.  Evidence  was  given 
of  a  usage,  that  an  adjustment  payment  was 
generally  in  a  month,  and  that  the  practice  be- 
tween the  broker  and  the  underwriter  was  to 
set  off  in  account  between  them  the  amount  of 
premiums  due  to  the  underwriter  against  the 
loss : — Held,  first,  that  the  underwriter  was  not 
entitled  to  treat  the  set-off  in  account  between 
him  and  the  broker  as  pa3rment  to  the  assured, 
the  latter  not  being  bound  by  a  usage  of  which 
he  was  not  cognizant.  Scott  v.  Irving j  1  B.  &  Ad. 
605. 

Held,  secondly,  that  the  assured  was  not  en- 
titled to  recover  the  sum  which  the  underwriter 
had  paid  in  money  to  the  broker  within  the 
month,  that  being  a  payment  made  to  the  broker 
pursuant  to  the  general  authority  given  to  him 
by  the  assured.    lb. 

So  held  in  another  case,  where  the  assured 
lived  at  Plymouth,  that  the  set-off  in  account 
between  the  underwriter  and  the  broker  was  not 
payment  to  the  assured,  inasmuch  as  the  broker 
had  only  authority  to  receive  payment  for  the 
assured  in  money ;  that  the  custom  which  pre- 
vailed at  Lloyd's  Coffee  House  was  not  binding 
on  the  assured,  who  were  not  proved  to  be  cog- 
nizant of  it,  or  to  have  assented  to  it ;  and  that 
the  erasure  of  the  name  of  the  underwriter 
from  the  policy,  not  having  been  done  with 
the  consent  of  the  assured,  did  not  discharge  the 
former.    Bartlett  v.  Pentland,  10  B.  &  C.  760. 

An  insurance  broker,  as  agent  of  the  assured, 
is  only  entitled  to  receive  payment  for  them 
from  the  underwriters  in  money ;  and  a  custom 
to  set  off  the  general  balance  due  from  such 
broker  to  the  underwriters  in  the  settlement  of 
a  particular  loss  is  illegal,  as  it  in  fact  amounts 
to  an  attempt  to  pay  the  debt  of  one  person  with 
the  money  of  another.  Todd  v.  Reid^  4  B.  &  A.  210. 

The  plaintiff,  a  shipowner,  employed  brokers 
to  effect  an  insurance  upon  his  ship,  and  the 
brokers  accordingly  insured  the  ship  at  Lloyd's 
Coffee  House  with  the  defendant.  The  policy 
was  left  with  the  brokers  for  safe  custody.  The 
ship  was  lost.  Afterwards  the  plaintiff  took  the 
ship's  papers  to  the  brokers  for  the  purpose  of 
having  the  loss  adjusted  with  the  underwriters. 
The  loss  was  adjusted,  and  the  sum  payable  by 
the  defendant,  amounting  to  less  than  502.,  was 
placed  to  his  debit  by  the  brokers  in  their  books, 
in  an  account  current  between  them.  The  de- 
fendant  placed  the  like  sum  to  the  credit  of  the 
brokers  in  his  books,  and  afterwards,  before  the 
end  of  the  year,  gave  them  fresh  credit  to  an 
amount  exceeding  502.    A  credit  note  was  sent 


to  the  plaintiff  by  the  brokers.  It  was  admitted 
that  there  was  a  custom  or  usage  at  Lloyd's,  be- 
tween the  brokers  and  underwriters,  to  settle 
losses  in  this  manner,  and  the  jury  found  that 
the  custom  was  generally  known  to  merchants 
and  shipowners  effecting  insurances,  and  it  was 
admitted  on  behalf  of  the  defendant  that  the 
plaintiff  was  ignorant  of  the  custom  : — Held,  that 
the  plaintiff  was  not  bound  by  the  custom,  and 
therefore  he  was  entitled  to  recover  the  amount* 
of  the  policy  from  the  defendant  as  underwriter. 
Sweeting  v.  Pearce,  7  C.  B.,  N.  S.  449  ;  29  L.  J., 
C.  P.  265.  Affirmed  on  appeal,  9  C.  B.,  N.  S. 
634  ;  30  L.  J.,  C.  P.  109  ;  5  L.  T.  79  ;  9  W.  R. 
343— Ex.  Ch. 

When  an  insurance  broker  has  been  employed 
to  receive  money  for  his  principal  in  the  general 
course  of  his  business,  and  where  the  known 
general  course  of  business  is,  for  the  broker  to 
keep  a  running  account  with  the  principal,  and 
to  credit  him  with  sums  which  he  may  have  re- 
ceived by  credits  in  account  with  debtors  (with 
whom  he  also  keeps  running  accounts),  and  not 
merely  with  moneys  actually  received,  the  origi- 
nal debtor  is  discharged,  and  the  broker  becomes 
the  debtor  according  to  the  meaning  and  inten- 
tion and  with  the  authority  of  the  principal. 
Stewart  v.  Aherd^n,  4  M.  &  W.  211 ;  1  H.  &  H. 
284. 

The  agents  of  the  assured  having,  in  accord- 
ance wiUi  the  usage,  adjusted  the  amount  of  the 
loss  with  the  broker  of  the  underwriter,  and  re- 
ceived from  him  a  credit  note  for  the  amount,  to 
be  paid  in  a  month,  the  broker  having  funds  of 
the  underwriter  in  his  hands  sufficient  to  meet 
the  amount,  but  after  it  was  due  becoming  in- 
solvent : — Held,  that  the  underwriter  was  not 
discharged.  MaefarlaTUs  v.  CHannacajmlo,  3  H.. 
&  N.  860 ;  28  L.  J.,  Ex.  72. 

On  Death  of  Underwriter.] — There  is  no  right 
either  at  law  or  in  equity  to  deduct  a  loss  on  a 
policy,  underwritten  by  a  testator  with  a  broker, 
from  the  amount  due  to  the  executors  for  pre- 
miums from  the  same  broker,  though  the  circum- 
stances are  such  as  in  case  of  bankruptcy  woald 
support  a  plea  of  mutual  credit.  JBecktoith  v. 
Bullenj  8  El.  &  Bl.  683  ;  27  L.  J.,  Q.  B.  162  ;  4 
Jur.,  N.  S.  558. 

A  custom  that,  in  case  of  the  death  of  an 
underwriter,  the  premiums  should  be  retained 
till  all  the  risks  had  run  off,  might  give  such  a 
right.    lb. 

But  the  court,  where  it  had  power  to  draw 
inferences  of  fact  from  the  evidence,  drew  the 
inference  that  such  a  custom  did  not  exist  at' 
Lloyd's.    lb. 

Contraet  between  Shipowner  in  Ireland 
and  Underwriter  in  England.] — The  plaintiff, 
owner  of  a  vessel  belonging  to  the  port  of  Belfast, 
instructed  N.,  a  Bel&ist  insurance  agent,  to  effect 
a  policy  of  insurance  on  the  vessel ;  the  insurance 
agent,  through  his  Lcmdon  agent  R.,  effected  the 
policy  In  London  with  the  defendants,  and  the 
owner  paid  N.  the  premium  in  Belfast,  and  there 
received  the  policy  from  him.  The  defendants 
alleged  that  they  carried  on  business  at  Lloyd's, 
in  the  city  of  London  only ;  that  they  neither 
accepted  risks,  received  premiums,  paid  losses, 
nor  had  any  agents  out  of  London,  that  the  policy 
was  underwritten  at  Lloyd's  in  consequence  of  a 
proposal  made  by  R.  at  Lloyd's ;  that  the  pre- 
mium was  paid  and  the  policy  delivered  by  and 
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to  R.  in  London ;  that  they  did  not,  nor  did  N. 
or  any  other  person  on  their  behalf,  receive  the 
premium  or  deliver  the  policy  at  Belfast,  and 
that,  in  accordance  with  a  well-known  custom  of 
Lloyd's,  any  money  which  might  become  due 
under  the  policy  was  payable  at  Lloyd's,  and  not 
elsewhere.  The  plaintid  alleged  that  he  had  no 
notice  or  knowledge  of  that  custom  before  effect- 
ing the  policy.  The  defendants  refused  to  pay 
the  amount  of  the  policy  to  the  plaintiff  : — Held, 
that  the  plaintiff,  who  had  no  knowledge  or 
notice  of  tne  allied  custom  before  effecting  the 
policy,  was  not  bound  thereby,  that  the  defen- 
dants were  bound  to  pay  the  amount  (if  any) 
due  on  the  policy  to  the  plaintiff  in  Belfast,  that 
the  non-payment  constituted  a  breach  of  their 
contract  with  the  plaintiff,  within  the  jurisdic- 
tion, and  that  he  was  entitled  to  an  order  for 
leave  to  serve  a  writ  to  recover  the  amount  of 
the  policy  on  the  defendants  out  of  the  juris- 
diction.   Ward  V.  Harrit,  8  L.  R.,  Ir.  365— C.  A. 

6.  Expenses  Ikcurked  in  respect  op. 

Sning  and  Labouring  Clanse — Salvage  and 
Bepain.] — General  average  and  salvage  do  not 
come  within  either  the  words  or  the  object  of 
the  suing  and  labouring  clause  of  a  policy  of 
marine  assurance.  AitehUon  v.  LohrCy  4  App.  Cas. 
766  ;  49  L.  J.,  Q.  B.  123  ;  41 L.  T.  323  ;  28  W.  R.  1. 

Salvage  expenses  are  not  assessed  upon  the 
quantum  meruit  principle,  but  on  the  general 
principle  of  maritime  law,  rewarding  persons 
who  by  great  and  perhaps  dangerous  exertions 
bring  in  a  ship,  for  which  exertions,  if  not  suc- 
cessful, nothing  would  have  been  paid.    Ih, 

The  assured,  who  had  not  abandoned,  but  had 
elected  to  repair,  after  damage  sustained  from 
perils  of  the  sea,  was  held,  therefore,  not  en- 
titled to  recover  under  that  clause  the  expenses 
of  salvage.    Ih. 

Dednetion  of  One-third.] — But  held  that,  up  to 
the  amount  insured,  he  was  entitled  to  recover 
the  cost  of  repair,  with  the  reduction  of  one- 
third  new  for  old,  even  although  the  amount  cal- 
culated upon  that  principle  ^ould  exceed  the 
amount  that  would  be  payable  upon  a  total  loss 
with  benefit  of  salvage,  and  should  equal  the 
whole  sum  insured,    fb. 

T)io  ship  Crimea  was  insured  with  the  de- 
fendant for  1,2002.,  being  valued  in  the  policy  at 
2,6002.  It  encountered  very  bad  weather,  and 
was  in  danger  of  sinking :  it  was  rescued  by  a 
steamer,  which  obtained  from  the  Irish  Court  of 
Admiralty  8002.  as  salvage  money.  The  owner 
did  not  abandon,  but  elected  to  repair.  The 
defendant's  proportion  of  the  repair  expenses 
amounted  (after  the  deduction  of  one-third  new 
for  old)  to  1,2002.,  the  full  sum  he  had  insured, 
2iad  he  was  held  liable  to  that  amount  ,*  but  was 
held  not  to  be  liable  to  any  part  of  the  salvage 
expenses.    lb. 

The  expenses  which  may  be  recovered  by  the 
assured  under  the  suing  and  labouring  clause  in 
a  policy  free  of  particular  average,  are  confined 
to  the  expenses  which  are  necessary  to  avert  a 
total  loss,  for  which  the  insurer  would  be  liable. 
Meyer  v.  Ralli,  1  C.  P.  D.  358  ;  45  L.  J.,  C.  P. 
741  ;  35  L.  T.  838  ;  24  W.  R.  963. 

When  a  ship  partially  damaged  has  been  re- 
])aired  by  the  owners,  the  insurers  are  only  liable 
to  the  amount  of  two-thirds  of  the  cost  of  repair, 
unless  circumstances  are  shewn  to  take  the  case 


out  of  the  ordinary  rule  of  deduction  of  one-third 
for  the  benefit  of  the  owners  from  the  repairs. 
Poingdeatre  v.  Royal  Exchange  Assurance  Cu-nt- 
panvj  R.  &  M.  378. 

Where  a  ship  has  been  repaired,  the  under- 
writers are  not  entitled  to  the  usual  deductions 
of  one-third,  new  for  old,  the  ship  not  having 
been  put  into  the  free  possession  of  the  owner 
again.    J)a  Costa  v.  Newnluim,  2  T.  R.  407. 

If  a  new  ship  is  insured  "  on  a  voyage  from 
Bristol  to  New  York,  during  her  stay  there,  and 
back  to  her  port  of  discharge,"  and  on  her  passage 
back  from  New  York  to  England  sustains  an  in- 
juiy,  which  requires  repairs  ;  the  underwriter  is 
not  entitled  to  deduct  one-third  new  for  old,  as 
the  whole  is  to  be  considered  only  one  voyage. 
Fenwick  v.  Robinson,  3  C.  &  P.  323. 

A  new  ship  was  chartered  and  insured  from 
London  to  New  South  Wales,  and  the  freight 
made  payable  on  her  arrival  there.  Being  un- 
able to  procure  homeward  freight,  she  went  to 
Madras,  and  there  took  in  freight  to  England, 
and  a  fresh  policy  was  entered  into.  The  ship 
was  lost  on  the  homeward  voyage :  the  route 
being  a  common  one  for  ships  chartered  to  New 
South  Wales : — Held,  that  the  ship  was  on  her 
first  voyage,  and  that,  consequently,  the  under- 
writeis  were  not  entitled  to  a  new-for-old  deduc- 
tion of  one-third.  Pirie  v.  Steele,  2  M.  &  Rob. 
49  ;  8  C.  &  P.  200. 

The  rule  of  deducting  one-third  new  for  old, 
after  the  first  voyage,  luis  grown  up  to  prevent 
controversy.    lb, 

A  policy  contained  the  following  clause :  '*  The 
usual  deduction  of  one-third  of  the  amount  of 
repairs  will  not  be  made  by  this  company  in  the 
case  of  ships  built  within  the  limits  of  the  United 
Kingdom,  until  after  eighteen  months,  or  in  the 
case  of  colonial-built  ships  until  after  twelve 
months  from  the  date  of  the  builders'  certificate, 
but  after  such  dates  respectively  the  deduction 
will  be  made."  By  custom  underwriters  make  a 
deduction  of  one-third  new  for  old  only  in  re- 
spect of  repairs  made  after  the  first  voyage  of  a 
vessel :— Held,  that  the  expression, "usual deduc- 
tion," had  reference  to  the  quantum  only,  and  that 
in  the  case  of  a  colonial-built  ship  the  under- 
writers were  entitled  to  make  the  deduction  of 
one-third  after  twelve  months  from  the  date  of 
the  builders'  certificate,  although  the  ship  had 
not  completed  her  first  voyage.  Byrne  v.  Mer» 
cantUe  Insurance  Company,  4  H.  &  C.  506. 

Owner  Selling  instead  of  Bepairing — ^Mode  of 
estimating  Liability.] — Where  a  ship  that  is  in: 
sured  is  injured  by  perils  insured  againH,  and  the 
owner  instead  of  I'epairing  sells  her  during  the 
continuance  of  the  nsk,  the  loss  to  be  made  good 
by  the  underwriters  depends  on  the  depreciation 
in  the  value  of  the  ship,  and  not  on  the  amount 
that  it  would  have  cost  to  repair  her  with  an 
allowance  in  respect  of  new  materials  for  old. 
The  estimated  cost  of  repairs,  though  rejected  as 
a  direct  measure  of  loss,  might  be  the  measure 
of  the  difference  between  the  ship's  sound  and 
damaged  values,  if  no  other  means  can  be  found 
for  arriving  at  the  loss  really  sustained.  The  de- 
preciation in  value  is  to  be  ascertained  by  taking 
the  value  of  the  ship  (if  sound)  at  the  port  of 
distress,  and  her  value  there  in  her  damaged  con- 
dition. To  ascertain  the  liability  of  the  insurers, 
the  proportion  so  arrived  at  should  be  applied  to 
the  real  value  of  the  ship  at  the  commencement 
of  the  risk,  if  the  policy  be  open,  or  to  the  agreed 
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value  if  the  policy  be  valued  (Brett,  L.  J.,  die- 
senting).  Pitman  v.  Universal  Marine  Insurance 
Company,  9  Q.  B.  D.  192  ;  61  L.  J.,  Q.  B.  561  ;  46 
L.  T.  863  ;  30  W.  B.  906— C.  A.  Affirming  4 
Asp.  M.  C.  444  ;  45  L.  T.  46. 

Held,  by  Brett,  L.  J.,  that  the  matter  against 
"^vhich  the  owner  was  indemnified  was  the  cost  of 
repaiiB,  and  not  any  diminution  In  the  saleable 
value  of  the  ship,  and  that  therefore  loss  or  gain 
by  the  sale  of  the  ship  was  outside  the  contract 
of  insurance,  and  was  not  a  matter  to  be  con- 
sidered between  the  assured  and  the  underwriter 
in  adjusting  either  a  total  or  a  partial  loss  on 
the  ship.    Ih. 

On  Sale  by  Court.]  —A  ship,  the  M.,  was 
insured,  **  including  the  risk  of  running  down  or 
doing  damage  to  any  other  vessel,  the  same  as 
the  Indemnity  Company's  policy,"  valued  at 
3,0002.  The  Indemnity  Company's  running- 
down  clause  is,  that  if  the  ship,  by  negligence, 
shall  run  down  any  other  vessel,  **and  the 
assured  shall  thereby  become  liable  to  pay,  and 
shall  pay,  any  sum  not  exceeding  the  value  of 
the  ship  or  vessel,"  (assured)  "  and  her  freight, 
by  or  in  pursuance  of  judgment  of  any  cotlrt  of 
law  or  equity,"  the  insurers  shall  pay  "such 
proportion  of  three-fourths  of  the  sum  so  paid 
as  aforesaid,  -as  the  sum  hereby  assured  shall 
bear  to  the  value  of  the  ship  or  vessel  hereby 
assured,  and  her  freight."  The  M.,  through  negli- 
gence, ran  down  another  veaseL  She  was  sold 
nnder  a  decree  of  the  Court  of  Admiralty,  and 
the  proceeds  paid  over  for  satisfying  the  damage. 
It  was  admitted  that  the  insured  lost  his  ship, 
which  was  of  the  value  of  3,000Z.  and  upwards, 
it  being  sold  against  his  will,  but  that  the  pro- 
ceeds which  were  paid  over  were  only  2,1102. : — 
Held,  that  the  underwriters  were  bound  to  make 
good  three-fourths  of  the  proceeds  actually  paid, 
viz.,  2,1102.,  and  not  three-fourths  of  the  value  of 
the  ship.  T)unnp$on  v.  Reynolds,  7  El.  &  BL 
172  ;  26  L.  J.,  Q.  B.  93  ;  3  Jur.,  N.  S.  464. 

CosU  of  Salvage.]— The  plaintiff  agreed  with 
one  W.  for  a  sum  of  10,000/.  to  transport  the 
obelisk  known  as  "Cleopatra's  needle"  from 
Alexandria  to  London,  and  there  to  erect  it 
upon  some  public  site  to  be  afterwards  selected. 
To  cover  the  expenses  (about  4,0002.)  plaintiff 
caused  two  policies  to  be  effected  with  the  re- 
spective defendants  "  upon  the  goods  and  mer- 
chandizes in  the  good  ship  or  vessel  called  the 
Cleopatra  iron  vessel  containing  the  obelisk  .  . 

.  .  .  valued  at  4,0002 against  the  risks  of 

total  loss  only  ; "  the  risks  insured  against  being 
the  ordinary  sea  risks,  and  the  suing  and  labour- 
ing clause  being  in  the  usual  form.  In  the 
course  of  the  voyage  the  Cleopatra  got  adrift  in 
the  Bay  of  Biscay ;  and  was  ultimately  picked 
up  by  another  steamer  and  carried  into  Ferrol, 
where  the  salvors  detained  her  under  a  claim  of 
salvage.  The  Admiralty  Division  awarded  them 
2,000/.  and  costs.  In  actions  upon  the  policies : — 
Held,  that  under  the  suing  and  labouring  clause, 
the  assured  was  entitled  to  recover  the  2,000/. 
awarded  to  the  salvors,  but  not  the  costs  of  the 
proceedings  in  the  Admiralty  Court,  nor  the 
expenses  incurred  by  him  in  refitting  the 
Cleopatra  at  Ferrol  and  towing  her  to  London. 
Dixon  V.  WhitwoHh,  4  C.  P.  D.  371 ;  48  L.  J., 
C.  P.  638  ;  40  L.  T.  718  ;  28  W.  R.  184. 

Costs  and  Damages.]— The  ship  A.,  insured  in 


a  club,  by  one  of  the  conditions  of  which  it  was 
provided,  that,  "in  case  of  damage  or  loss  by 
contract  which  any  ship  in  this  association  may 
do  to  others,  this  society  shall  be  liable  to  con- 
tribute its  proportion,  but  not  beyond  the  sum 
insured,  and  also  law  costs  given  in  any  suit  or 
action  defended  by  the  previous  consent  in 
writing  of  the  managers  upon  this  policy,"  ran 
into,  and  damaged  the  ship  B.  The  owners  of 
the  injured  vessel  caused  the  ship  A.  to  be 
arrested  under  process  from  the  Admiralty 
Court ;  whereupon  her  owner  and  the  club,  in 
order  to  procure  her  release,  agreed  that  they  or 
one  of  them  would  pay  them  "the  amount  of 
damage  which  the  ship  B.  had  received  from  the 
collision,  and  also  the  costs  of  the  proceedings 
in  the  Couit  of  Admiralty  against  the  ship,"  to 
be  ascertained,  in  case  of  dispute,  by  Mr. 
Richards,  the  average-stater : — Held,  that  the 
ship  B.,  meant  the  owners  of  the  ship  B.,  and 
that  they  were  entitled  to  recover  the  same 
measure  of  damages  under  the  agreement  that 
they  would  have  been  entitled  to  in  the  pro- 
ceedings in  the  Admiralty  Court ;  viz.  the  ex- 
penses of  repairing  their  vessel,  the  costs  incurred 
in  the  arrest  and  detention  of  the  A.,  and  the  loss 
of  freight  during  the  time  the  B.'s  repairs  were 
going  on.  Heard  v.  Holvian,  19  C.  B.,  N.  S.  1 ; 
34  L.  J.,  C.  P.  239  ;  11  Jur.,  N.  S.  644  ;  12  L.  T. 
455  ;  13  W.  R.  745. 

A  policy  on  a  vessel  in  the  ordinary  form  of  a 
Lloyd's  policy,  with  the  usual  suing  and  labour- 
ing clause,  had  a  collision  clause  attached  to  it, 
by  which  the  assurers  agreed  that  in  case  the 
vessel  ^ould  by  accident  or  negligence  run  down 
or  damage  any  other  vessel,  and  the  assured 
should  thereby  become  liable  to  pay  and  should 
pay  as  damages  any  sum  not  exceeding  the  value 
of  the  vessel  assured  and  her  freight,  by  the 
judgment  of  any  court  given  in  a  suit  defended 
with  the  previous  consent  in  writing  of  the 
assurers,  tney  would  pay  such  proportion  of 
three-fourths  of  the  sum  so  paid  by  the  assured 
as  the  sum  insured  on  the  vessel  bore  to  the 
value  of  such  vessel  and  her  freight.  The 
assured  having  afterwards  successfully  defended, 
with  the  written  consent  of  the  assurers,  a  suit 
in  a  consular  court  abroad,  in  which  the  assured 
vessel  was  charged  with  negligence  in  running 
down  another  vessel,  brought  an  action  against 
an  underwriter  of  such  policy  for  his  proportion 
of  the  costs  Incurred  by  the  assured  in  defending 
sucJi  suit: — Held,  that  the  assured  was  not 
entitled  4n  such  action  to  recover  such  costs, 
cither  on  the  policy  under  the  collision,  or  suing 
and  labouring  clauses,  or  on  the  common  count 
for  money  paid.  Xenos  v.  Fox,  4  L.  R.,  C.  P. 
665  ;  88  L.  J.,  C.  P.  361 ;  17  W.  R.  893— Ex.  Ch. 

Costs  of  Compromise.] — Insurers  are  liable  to 
pay  the  charge  of  a  compromise  bon&  fide  made 
to  prevent  the  ship  from  being  condemned  as 
lawful  prize.    Berens  v.  Muckerj  1  W.  Bl.  313. 

Expenses  of  Preserving  and  Forwarding 
Goods.] — A  ship,  with  a  cargo  of  palm  oil  for 
Liverpool,  was  stranded  near  Pwllheli,  on  the 
coast  of  Wales.  It  became  necessary  to  land 
the  cargo  there,  and  this  was  properly  done. 
The  ship,  after  some  temporary  repair  on  the 
beach,  was  towed*  to  Carnarvon,  the  nearest  port, 
and  there  repaired  so  as  to  be  seaworthy  for  the 
completion  of  the  voyage.  The  oil  was  forwarded 
by  railway  to  Liverpool,  at  a  cost  to  the  ship- 
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owner  of  21 2Z.  15«.  Id, ;  and  the  freight  was 
received  by  him.  The  oil  might  have  been  kept 
at  Pwllheli  until  the  ship  was  repaired,  and  then 
re-shipped  at  T.,  a  place  about  seven  miles  from 
Pwllheli.  This  would  have  been  a  reasonable 
course  to  adopt,  and  it  would  have  cost  70Z.  In 
an  action  agamst  the  insurers  on  freight : — Held, 
that  the  shipowner,  having  incurred  expense  for 
the  purpose  of  averting  a  loss  of  freight,  was 
entitled  to  recover,  under  the  suing  and  labouring 
clause,  so  much  thereof  as  was  reasonably  in- 
curred ;  and  that  the  proper  measure  was  the  sum 
it  would  have  cost  to  re-ship  the  oil  at  T.  Lee 
v.  Southern  IfuuraTiee  Company j  5  L.  R.,  C.  P. 
397  ;  39  L.  J.,  C.  P.  218  ;  22  L.  T.  443;  18  W.  R. 
863. 

In  a  policy  under  the  suing  and  labouring  clause, 
may  be  recovered  all  expenses  which  have  been 
incurred  for  the  purpose  of  averting  a  loss  or 
damage  to  the  subject-matter  of  insurance,  and 
not  merely  those  expenses  which  are  incurred 
where  the  insured  abandons  the  subject-matter 
insured,  and  tries  to  save  what  has  become  the 
property  of  the  insurers ;  and  the  effect  of  a 
warranty  against  particular  average  is  merely  to 
limit  the  operation  of  the  insurance  to  a  total 
loss  of  the  subject-matter,  and  is  not  to  prevent 
a  recovery  under  the  suing  and  labouring  clause 
of  extraordinary  expense  which  may  be  incuiTed 
in  preserving  it.  Kidston  v.  Empire  Marine 
Iwturance  Company^  1  L.  R.,  C.  P.  635  ;  12  Jur., 
N.  S.  666  ;  15  L.  T.  12 ;  15  W.  R.  63.  Affirmed 
on  appeal,  2  L.  R.,  C.  P.  357  ;  36  L.  J.,  C.  P.  156  ; 
16  L.  T.  119 ;  15  W.  R.  769— Ex.  Ch. 

A.,  having  chartered  his  vessel  for  a  voyage, 
insured  the  chartered  freight  with  B.  by  a  policy 
containing  a  warranty  against  particular  average 
and  the  usual  suing  and  labouring  clause.  The 
ship  was  lost,  and  the  goods  landed,  warehoused, 
ana  sent  on  at  a  less  freight  from  an  intermediate 
port: — Held,  that  there  was  a  total  loss  of 
freight  at  the  intermediate  port,  unless  it  could 
be  averted  by  such  forwarding;  that  such 
forwarding  was  a  particular  charge  within  the 
suing  and  labouring  clause,  and  did  not  convert 
the  total  into  a  partial  loss  within  the  warranty 
against  particular  average,  and  that  A.  was 
therefore  entitled  to  recover  the  expense  of  such 
forwarding  from  B.  in  an  action  on  the  policy. 
Ih, 

A  ship  during  her  voyage  from  India  to  Lon- 
don was  stranded  on  the  coast  of  France.  The 
shipowner  dispatched  his  manager  and  other  per- 
sons to  take  part  in  the  necessary  salvage  opera- 
tions, and  the  whole  of  the  cargo  was  saved, 
transhipped,  and  brought  forward  to  London 
and  the  freight  earned.  Part  of  the  cargo  which 
could  not  l^  identified  was  sold  by  the  ship- 
owner by  arrangement  with  the  consignees 
through  a  broker,  who  received  his  brokerage. 
The  shipowner  incurred  considerable  trouble  in 
chartering  ships  to  carry  on  the  cai^o  from 
France  to  London,  and  in  sending  out  lighters 
and  necessary  appliances  to  France,  and  in  the 
identification  of  the  cargo,  preparing  for  the  sale, 
and  answering  the  inquiries  of  and  arranging  with 
the  consignees.  In  the  average  statement  a  re- 
muneration to  the  shipowner  for  "  arranging  for 
salvage  operations,  receiving  cargo,  meeting  and 
arranging  with  consignees,  and  receiving  and 
paying  proceeds,  and  generally'  conducting  the 
business,"  was  charged  partly  to  general  average, 
and  partly  as  particular  average  on  the  several  in- 

^^ts  rateably,  the  average-stater  thinking  that 


the  amount  was  a  reasonable  remuneration  to 
the  shipowner  for  his  services  and  for  commis- 
sion on  the  sale  of  unidentified  cargo,  and  on 
disbursements : — Held,  that  under  the  circum- 
stances the  amount  was  improperly  charged  and 
could  not  be  recovered,  there  being  no  contract 
on  the  part  of  the  owners  of  the  cargo  to  remune- 
rate the  shipowner  for  his  services,  a  great  part 
of  which  had  been  rendered  with  the  object  of 
earning  his  freight.  Schvster  v.  lechery  3 
Q.  B.  D.  418  ;  47  L.  J.,  Q.  B.  630 ;  26  W.  R.  756. 

Where  goods  are  insured  by  a  policy  in  the  or- 
dinary form,  the  expression  "warranted  free  from 
particular  average,"  is  not  confined  to  losses 
arising  from  injury  to,  or  deterioration  of,  the 
goods  themselves,  but  is  equivalent  to  a  stipula- 
tion against  total  loss  and  general  average  only  ; 
and,  consequently,  includes  expenses  incurred  in 
relation  to  the  goods.  Oreat  Indian  Penintular 
Railtoay  Company  y.  SaunderSy  I  B.  &  S.  41 ; 
30  L.  J.,  Q.  B.  218  ;  7  Jur.,  N.  S.  823  ;  4  L.  T. 
240.  Affirmed  on  appeal,  2  B.  &  S.  266  ;  31 
L.  J.,  Q.  B.  206  ;  9  Jur.,  N.  S.  198  ;  6  L.  T.  297  ; 
10  W.  R.  520— Ex.  Ch. 

A  quantity  of  iron  rails  was  shipped  to  be  car- 
ried to  a  certain  place,  for  a  sum  to  be  paid  here^ 
ship  lost  or  not  lost.  The  shippers  insured  them 
by  a  policy  "warranted  free  from  particular 
average,  unless  the  ship  be  stranded,  sunk,  or 
burnt ;"  with  a  clause  authorizing  the  assured  to 
*^  sue,  labour,  and  travel  for,  in,  and  about,  the 
defence,  safeguard  and  recovery  of  the  goods.*' 
The  ship  was  neither  stranded,  sunk,  nor  burnt ; 
but  there  was  a  constructive  total  loss  of  her  by 
perils  of  the  sea.  The  rails  were  saved,  and  sent 
on  in  other  vessels  to  their  destination,  for  which 
the  assured  was  compelled  to  pay  freight  to  an 
amount  not  exceeding  the  value  of  the  rails : — 
Held,  that  this  freight  was  not  recoverable  under 
the  policy.    lb, 

A  cargo  of  bacon  was  insured  from  Liverpool 
to  New  York  by  a  policy  containing  the  excep- 
tion "  warranted  free  from  average,  unless  general 
or  the  ship  be  stranded,  sunk,  or  burnt,"  and  a 
suing  and  labouring  clause  in  its  ordinary  form. 
The  ship  in  the  course  of  its  voyage  was  disabled 
and  the  cargo  discharged.  Part  of  the  bacon  was 
condemned  and  sold,  and  the  remainder  sent  on 
in  two  vessels ;  all  of  which  was  proper  under 
the  circumstances  : — Held,  that  neither  the  extra 
freight  incurred  by  reason  of  the  transhipment, 
nor  the  cost  of  warehousing,  survejring  and 
cooperage  of  the  goods,  could  l^  recovered  under 
the  policy.  Booth  v.  Oair,  15  C.  B.,  N.  S.  291 ; 
33  L.  J.,  C.  P.  99  ;  9  Jur.,  N.  S.  1326  ;  12  W.  R.  106. 


Parol  Evidence — <<  Fartlonlar  Ghargei."] 


— Evidence  was  given  to  shew  that  expenses  in- 
curred in  saving  the  subject-matter  of  insurance 
were,  by  usage,  called  *'  particular  charges  "  and 
not  "particular  average:" — Held,  that  such 
evidence  was  admissible,  but  that  it  was  in 
affirmance  of  the  common  law,  and  did  not 
control  or  vary  the  policy,  and  left  the  case 
exactly  in  the  same  position  as  if  it  had  not 
been  given.  Kidtton  v.  Empire  Marine  Ingar- 
ance  Company  ^  supra. 

Question  for  Jury.]— Where  goods  are  in  con- 
sequence of  the  perils  insured  against  lying  at  a 
place  different  from  the  place  of  their  destina- 
tion, damaged,  but  in  such  a  state  that  they  can 
at  some  cost  be  put  into  a  condition  to  be  carried 
to  their  destination,  the  jury,  in  order  to  ascer* 
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tain  whether  there  is  a  constructive  total  loss  of 
the  goods,  must  determine  whether  or  not  it  is 
practically  possible  to  carry  them  on, — ^that  is, 
whether  to  do  so  will  coatt  more  than  they  are 
worth  ;  and,  in  determining  this,  the  jury  is  to 
take  into  account  all  the  extra  expenses  conse- 
quent on  the  perils  of  the  sea,  such  as  drying, 
landing,  warehousing,  and  re-shipping  the  goods  ; 
but  they  are  not  to  take  into  account  the  fact 
that,  if  they  are  carried  on  in  the  original  bot- 
tom, or  by  the  original  shipowner  in  a  substi- 
tuted bottom,  they  will  have  to  pay  the  freight 
contracted  to  be  paid ;  that  being  a  charge  to 
which  the  goods  are  liable  when  deliver^, 
whether  the  perils  of  the  sea  affect  them  or  not. 
Famworth  v.  Hyde,  1  H.  &  R.  433  ;  35  L.  J., 
C.  P.  250  ;  12  Jur.,  N.  8.  997.  Affirmed  on  ap- 
peal, 2  L.  R.,  C.  P.  204  ;  36  L.  J.,  C.  P.  33  ;  15 
L.  T.  395  ;  15  W.  R.  340— Ex.  Ch. 

^yhen  the  original  bottom  is  disabled  by  the 
perils  of  the  sea,  so  that  the  shipowner  is  not 
bound  to  carry  the  goods  on,  and  he  does  not 
choose  to  do  so,  the  jury  is  not  to  take  into  ac- 
count the  whole  of  the  cost  of  transit  from  the 
place  of  distress  to  the  place  of  destination 
which  must  be  incurred  by  the  goods  owner  if 
he  carries  them  on,  but  only  the  excess  of  that 
cost  above  that  which  would  have  been  incurred 
if  no  peril  had  intervened.    Ih, 

Damage  by  Fire.] — In  a  policy  upon  a  steamer, 
in  the  onlinary  form,  the  hull  and  the  machineiy 
were  separately  valued,  with  a  clause,  "  average 
on  the  whole  or  on  each  as  if  separately  insui^d." 
The  steamer  had  discharged  her  caigo  at  C,  and 
while  she  lay  there  without  any  cargo  on  board, 
her  hull  was  damaged  by  fire.  The  cost  of  re- 
pairs to  the  hull  amounted,  after  a  deduction  of 
the  usual  one-third,  to  386/.  12«.  6i.,  including 
9/.  0#.  \dn  of  Lloyd's  surveyors'  fees.  An  addi- 
tional sum  of  55/.  5#.  IQd,  was  expended  in  ex- 
tinguishing the  fire.  It  was  propoMd  to  add  this 
to  Uie  other  sum,  so  as  to  take  the  case  out  of  the 
common  three  per  cent,  memorandum : — Held, 
that  these  expenses  must  be  apportioned  to  the 
hull  and  machinery  according  to  their  respective 
values,  and  that  only  the  sum  due  for  tne  hull 
could  be  added  to  the  direct  loss  on  the  hull. 
OppenhHm  v.  Fry,  3  B.  &  S.  873  ;  8  L.  T.  386  ; 
11  W.  R.'726.  Affirmed  on  appeal,  5  B.  &  S.  348  ; 
33  L.  J.,  Q.  B.  267  ;  10  L.  T.  539  ;  12  W.  R.  831 
—Ex.  Ch.   And  see  Achard  v.  Rir^,  31  L.  T.  647. 

BepladBg  Copper  when  Vessel  Damaged  and 
Sold.] — A  vessel  insured  on  a  time  policy  started 
from  Calcutta  for  England.  While  proceeding 
down  the  river  Hooghly,  she  sustained  some 
damage  by  an  accidental  collision  with  a  steam- 
vessel,  and  after  a  few  days  was  found  to  leak  so 
much,  as  to  render  it  necessaiy  to  return.  She 
underwent  some  repair,  and  was  re-coppered,  and 
again  set  sail  for  England  ;  but  she  was  again 
compelled  to  return,  was  put  into  dock,  her 
wales,  &C.  removed,  for  the  purpose  of  examining 
the  condition  of  her  timbers,  and  was  ultimately 
fomid  so  defective  as  to  render  it  inexpedient  to 
repair  her,  and  consequently  she  was  sold  as  she 
lay,  for  the  purpose  of  being  broken  up.  The 
assured  claimed  for  an  average,  and  also  for  a 
total  loss ;  the  jury  negatived  the  latter,  and,  as 
to  the  former,  returned  the  following  verdict : — 
"Verdict  for  the  plaintiff  on  the  first  issue,  suffi- 
cient not  having  been  paid  into  eourt  to  cover 
the  expense  of  stripping  off  and  replacing  the 


copper,  for  all  the  repairs  and  charges  on  both 
occasions  of  the  return  of  the  vessel  to  Calcutta 
actually  incurred,  and  also  what  would  have  been 
necessary  for  repliEbcing  the  wales,  which  we  con- 
sider was  the  consequence  of  the  collision  :" — 
Held,  that  the  plaintiff  was  not  entitled  to  re- 
cover anything  in  respect  of  the  replacing  of  the 
wales,  that  expense  not  having  been  actually  in- 
curred,   Stewart  v.  Steele,  6  Scott,  N.  R.  927. 

On  Loss  of  Freight]— The  plaintiffs,  ship- 
owners, entered  into  a  cnarterparty  which  pro- 
vided for  payment  of  freight  at  a  specific  rate, 
and  that  "If  any  portion  of  the  cargo  be  de- 
livered sea  damaged,  the  freight  on  such  sea- 
damaged  portion  to  be  two-tUrds  of  the  above 
rate."  They  effected  an  insurance  with  under- 
writers, "To  cover  only  the  one-third  loss  of 
freight  in  consequence  of  sea  damage  as  per 
charterparty."  Sea  damage  happened,  and  one- 
third  of  the  freight  on  the  sea-damaged  portion 
of  the  cargo  was  deducted  by  the  charterers  from 
the  total  amount  of  freight : — Held,  that  the 
subject-matter  of  insurance  was  "  the  one-third 
loss  of  freight  in  consequence  of  sea  damage," 
and  that  the  plaintiffs  were  entitled  to  recover 
from  each  underwriter  only  such  proportion  of 
the  amount  of  the  loss  as  the  amount  of  his  sub- 
scription bore  to  the  total  sum  for  which  the 
underwriters  subscribed  the  policy.  Griffiths  v. 
Bramley-Moore,  4  Q.  B.  D.  70 ;  48  L.  J.,  Q.  B. 
201  ;  40  L.  T.  149  ;  27  W.  R.  480— C.  A. 


Advanoef.] — ^A  policy  was  effected  at  and 


from  the  river  Plate  to  Canton  and  back,  on 
specie  shipped  in  the  river  Plate,  and  on  the 
returns  thereof,  in  any  description  of  merchan- 
dize, with  liberty  to  declare  and  value  thereafter. 
The  assured  chsurtered  a  vessel  on  a  voyage  from 
Buenos  Ayres  to  Canton  and  back,  and  they 
were  to  pay  for  the  voyage  10,000  dollars,  in 
manner  following  :  viz.  "  in  China,  all  the  sums 
that  might  be  necessary  for  the  payment  of  the 
port  charges,  and  other  incidental  expenses,  the 
latter  not  exceeding  2,000  dollars,  and  the 
balance  at  thirty  days  after  the  vessel's  return  to 
Buenos  Ayres."  The  undervrriters  had  no  notice 
of  the  terms  of  the  charterparty.  The  assured 
shipped  on  board  this  vessel  at  Buenos  Ayres  a 
quantity  of  specie,  consigned  to  an  agent  at 
Canton,  who,  on  the  ship's  arrival  there,  ad- 
vanced to  the  captain  a  sum  of  money,  being  the 
amount  of  the  port  charges,  and  a  further  sum 
of  incidental  expenses ;  and  he  shipped  other 
goods  on  board  the  vessel,  on  account  of  his 
principals,  for  the  homeward  voyage.  No  valua- 
tion was  ever  made  in  pursuance  of  the  liberty 
reserved  by  the  policy.  The  vessel,  on  her  return 
voyage,  was  lost : — ^Held,  that  the  assured  were 
not  entitled  to  recover  the  two  sums  paid  by 
their  agent  at  Canton,  for  port  charges  and 
other  incidental  expenses,  as  part  of  the  value 
of  the  merchandize  shipped  at  Canton,  and  in- 
sured by  the  policy,  inasmuch  as  the  money 
agreed  to  be  paid  there  was  not  properly  freight, 
and  had  no  distinct  relation  to  the  goods  shipped. 
Winter  v.  Haldimand,  2  B.  &  Ad.  649. 

A.  let  his  ship  to  freight  and  charter  to  B.  for 
a  voyage,  the  probable  duration  of  which  was 
eight  months,  at  100/.  per  month,  and,  by  the 
charterparty,  B.  was  to  make  the  advamiBft^  for 
sailing  charges,  on  account  of  the  mon^' 
for  the  hire  of  the  ship,  miscalled 
insured  300/.  with  C,  for  money 
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sailing  charges,  and  A.,  at  the  same  time,  in- 
sured with  C.  400Z.  on  freight.  Upon  a  total 
loss  : — Held,  that  C.  was  not  entitled  to  consider 
A/s  policy  OB  effected  on  gross  freight,  and  that, 
the  amount  being  800/.,  A.  was  his  own  insurer 
for  a  moietj  of  the  risk.  Etches  v.  Aldan,  1  M. 
&  R.  165. 

A  ship  was  chartered  to  proceed  to  Cardiff, 
there  load  a  cargo  of  coals,  and  "  therewith  pro- 
ceed to  San  Francisco,  and  deliver  the  same  on 
being  paid  freight  at  the  rate  of  4Z.  \0».  per  ton  ; 
the  freight  to  be  paid  by  good  and  approved  bills 
on  London,  at  six  months*  date  from  the  date  of 
sailing,  less  cost  of  insurance,  to  be  effected  by 
charterer  at  ship's  expense,  otin  cash,  less  800^., 
which  is  to  be  paid  on  delivery  of  cargo."  The 
charterer,  under  the  terms  of  the  chaJterparty, 
loaded  the  coals,  and  gave  in  payment  of  freight 
two  bills  of  exchange.  During  the  voyage  the 
ship  sustained  damage,  for  the  repair  of  which 
expenses  were  incurred,  and  these  were  admitted 
to  pe  general  average  charges: — Held,  that  the 
freight  paid  in  advance  was  not  recoverable,  and 
that  the   charterer   was   liable   to   contribute 

feneral  average  in  respect  of  it.  Traye*  v. 
VoriM,  19  C.  B.,  N.  S.  159  ;  34  L.  J.,  C.  P.  274 ; 
11  Jur.,  N.  S.  639  ;  12  L.  T.  647  ;  13  W.  R.  898. 
See  also  Palmer  v.  Mackhtm,  ante,  col.  809. 

X.    ABANPONMBNT. 

1.  Notice. 

a.  Form  of. 

h.  By  whom  Given. 

c.  Time  for  Notice. 

d,  Acceptanoe  of,  827. 

2.  In  what  Cases,  828. 

3.  On  Less  by  Perils  of  Sea,  833. 

4.  On  Capture,  834. 

5.  Embargo  and  Confiscation,  836. 

6.  On  Loss  by  other  Means,  838. 

7.  Effect  of  Abandonment  on  JFVeight  and 

Cargo,  838. 

1.  Notice. 
a.  Form  of. 

It  is  not  necessary  to  use  the  word  ''aban- 
doned "  in  a  notice  of  abandonment ;  any  equiva- 
lent exptressions  which  inform  the  underwriters 
that  it  is  the  intention  of  the  assured  to  give 
up  to  them  the  property  insured  on  the  ground 
of  its  having  been  totally  lost  is  sufficient 
Currie  v.  Bombay  Xative  Insurance  Company, 
3  L.  R.,  P.  C.  72;  39 L.  J.,  P.O.  1  ;  22L.T.  317  j 
18  W.  R.  296 ;  6  Moore,  P.  C.  C,  N.  S.  302.  See 
also.-fffw^  V.  Walker,  post,  col.  825. 

b.  By  whom  Qiven. 

If  one  of  several,  jointly  interested  in  a  cargo, 
effects  an  insurance  for  the  benefit  of  all,  he  may 
give  notice  of  abandonment  for  all.  Munt  v. 
Moyal  Exchange  Assuratwe  Company,  5  M.  & 
a  47. 

The  deposit  of  a  policy  on  a  ship  at  sea,  which 
is  afterwards  injured  by  i)erils  insured  against 
and  condemned,  does-  not  invest  the  depositary 
with  an  implied  authority  to  give  notice  to  the 
underwriter  of  abandonment  as  for  a  total  loss. 
Jardine  v.  Leathley,  3  B.  &  S.  700  ;  32  L.  J.,  Q, 
•*  132 ;  9  Jur.,  N.  S.  1036  ;  7  L.  T.  783  ;  11  W.  R. 


0.  Time  for  Notice. 


Hatnre  of  Delay.]  —  The  assured  must  not 
delay  to  give  notice  of  abandonment,  but  suffi- 
cient time  must  be  allowed  to  enable  the  as- 
sured to  exercise  their  judgment  whether  the 
circumstances  entitle  them  to  abandon.  Currie 
y.  Bombay  Native  Insurance  Company,  snpra, 

A  ship  sailed  on  its  outward  voyage  to  New 
Zealand.  More  than  a  month  afterwards  the 
owners  chartered  it  to  M.  to  bring  home  a  cargo 
from  Calcutta.  By  this  charterparty,  after 
discharging  at  New  Zealand,  it  was  to  sail  to 
Calcutta,  and  being  there  tight,  staunch,  and 
strong,  and  every  way  fitted  for  the  voyage,  the 
charterer  bound  himself  to  put  on  boax>d  a  speci- 
fied cargo  for  England  at  a  stipulated  freight. 
The  owners  then  effected  a  policy,  in  the  usual 
form,  against  perils  of  tne  sea,  upon  the 
freight  to  be  earned  on  this  homeward  voyage. 
The  ship  was  seriously  injured  in  the  outw^ 
voyage  ;  it  was  repaired  as  well  as  the  master, 
with  insufficient  funds,  and  at  a  place  not 
capable  of  making  full  examination  and  effect- 
ing complete  repairs,  could  get  it  repaired ;  and 
with  the  ship  thus  partially  repaired  he  sailed 
from  the  place  where  the  ship  then  was,  and 
arrived  at  Calcutta,  where  the  fullest  exami- 
nation and  the  completest  repairs  could  be  had. 
He  immediately  tendered  the  ship  to  the  agents 
of  the  charterers  for  the  homeward  cargo.  They, 
on  the  ground  that  the  charterer  had  become 
bankrupt,  refused  to  load  a  cargo.  The  master 
then  had  the  ship  fully  examined,  and  it  was 
found  that  the  injuries  on  the  outward  voyage 
had  been  such  that  the  complete  repair  of  the 
ship,  to  render  it  fit  for  the  voyage  home,  would 
exceed  the  value  of  the  ship  when  repaired,  and 
the  amount  of  freight  to  be  earned.  The  owners, 
on  receiving  this  intelligence,  abandoned : — 
Held,  that  this  was  a  loss  of  freight  occasioned 
by  the  perils  of  the  sea,  that  no  notice  of  abandon- 
ment to  the  underwriters  on  freight  was  neces- 
sary, and  that  if  a  notice  of  abandonment  to  the 
underwriters  on  freight  had  been  necessary,  the 
notice  here  would  not,  under  the  cireumstances, 
have  been  too  late.  Rankin  v.  Potter,  6  L.  R., 
H.  L.  83 ;  42  L.  J.,  C.  P.  169  ;  29  L.  T.  142 ; 
22  W.  R.  1. 

On  the  8th  September  the  master  wrote  to  the 
owners  at  Belfast  a  letter  which  they  received 
about  the  10th  October,  giving  a  detailed  account 
of  the  damage  which  his  ship  had  met  witii,  and 
estimates  of  the  probable  expenses  of  repairing 
and  refitting  her.  On  the  15th  the  owners  wrote 
a  letter  to  the  captain,  in  which  they  left  him  to 
act  as  he  considered  best  for  the  interests  of  all 
concerned.  On  the  8th  December  the  captain 
wrote  a  letter  to  the  owners,  which  they  received 
on  the  9th  January,  1860,  stating  that  he  had 
made  up  his  mind  to  abandon  and  sell  the  hull, 
&c.,  on  account  and  for  the  benefit  of  all  con- 
cerned. On  the  13th  December  he  attended 
before  a  notary  public,  and  formally  declared 
that  he  abandoned  the  ship  to  the  underwriters. 
On  the  7th  January,  1860,  the  ship  was  sold  by 
auction  under  his  orders,  and  was  afterwards 
broken  up : — Held,  that  the  notice  of  abandon- 
ment was  not  in  time.  Grainger  v.  Martin,  4 
B.  &  S.  9  ;  8  L.  T.  96  ;  11  W.  R.  758. 

Duty  of  Asinred  after  Information.]— When 

the  assured  receiver  full  and  reliable  information 
that  the  subject-matter  of  the  insurance  is  in 
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imminent  danger  of  becoming  a  total  loss,  he  is 
bound,  in  order  to  enable  him  to  recover  as  for  a 
constractiye  total  loss,  immediately  to  give  notice 
of  abandonment  to  the  underwriter,  and  his 
omission  to  do  so  will  not  be  excused  because 
afterwards  the  subject-matter  of  the  insurance 
is  justifiably  sold.  Kaltenbach  v.  Maekenzicy 
3  C.  P.  D.  467 ;  48  L.  J.,  C.  P.  9 ;  39  L.  T. 
215  ;  26  W.  R.  844— C.  A.  Reversing  38  L.  T. 
942. 

Where  the  captain  of  a  vessel,  which  had  been 
damaged  by  stormy  weather,  arrived  in  London 
on  the  25th  A^ril,  where  his  owners  resided ;  and 
the  latter  received  the  ship's  papers  on  the  3rd 
May  following,  and  the  broker  who  effected  the 
policy  gave  verbal  notice  of  abandonment  to  the 
underwriters  on  the  5th  : — ^Held,  that  such  notice 
was  given  in  due  time.  Read  v.  Bonham^  6 
Moore,  397  ;  3  B.  &  B.  147. 

On  the  23rd  of  September,  1859,  a  ship  having 
been  compelled  by  sea^amage  to  put  into  a  port 
near  the  Cape  of  Good  Hope,  the  master  had  her 
surveyed,  and  on  the  18th  of  October,  1859,  wrote 
to  the  ship's  husband  at  Liverpool  describing  what 
had  happened,  and  telling  him  to  give  the  under- 
writers notice.  On  the  18th  of  November  he  again 
wrote,  describing  the  damaged  state  of  the  £ip, 
and  stating  that,  in  the  opinion  of  the  surveyors, 
she  could  not  go  home  with  a  partial  repair,  but  that 
she  would  not  be  worth  the  amount  it  would  take 
to  repair  her.  This  letter  was  forwarded  to  the 
underwriters.  On  the  24th  of  November  the 
master  executed  a  notarial  act  of  abandonment, 
and  on  the  9th  of  December  sold  the  ship.  On 
the  20th  of  December  he  again  wrote  to  the 
ship's  husband  stating  that  it  would  be  for  the 
interest  of  all  concerned  to  abandon  and  sell  in- 
stead of  repair,  and  that  he  had  accordingly  sold 
the  ship,  and  he  requested  due  notice  to  be  given 
to  the  underwriters,  who  were  then  informed  of 
the  sale.  The  ship  would  not  in  fact  have  been 
worth  the  expense  of  repair : — Held,  that  there 
was  sufficient  notice  of  abandonment  to  make  a 
constructive  total  loss,  and  that  the  notice  was  in 
time.  King  v.  Walker,  3  H.  &  0.  209  ;  33  L.  J., 
Ex.  325  ;  11  Jur.,  N.  S.  43 ;  13  W.  R.  232— 
Ex.  Ch. 

A  ship  insured  in  a  valued  policy,  having  sus- 
tained damage  such  as  to  require  repairs,  put 
into  Falmouth  on  the  12th  November  for  that 
purpose.  She  was  there  moored  with  part  of  her 
cargo  on  board,  the  residue  having  been  taken 
on  shore.  After  the  repairs  were  commenced, 
and  before  they  were  completed,  she  was,  on  the 
2nd  December,  sunk  by  a  peril  of  the  sea,  and 
lay  submerged,  with  the  portion  of  the  cargo  on 
board,  until  raised  by  the  ship's  agents.  Chi  the 
arrival  of  the  ship  the  master  appointed  B.  her 
agent,  tod  on  the  day  after  she  sank  A.  arrivcxl 
ait  Falmouth  with  full  authority  from  the  assured 
to  act  for  him  in  all  matters  concerning  the  ship 
as  according  to  the  best  of  his  judgment  would 
be  best  for  all  concerned.  A.,  having  come  to 
the  conclusion  that  it  would  cost  more  to  raise 
and  repair  her  than  she  would  be  worth  when 
repaired,  gave  notice  of  abandonment  to  B.  on 
the  4th  December,  and  on  the  same  day  the  cap- 
tain, by  the  instruction  of  A.,  gave  notice  to  the 
brokers  who  had  effected  the  policy,  who  on  the 
9th  December  gave  notice  to  the  underwriter  : — 
Held,  that  if  tMs  was  such  a  state  of  things  as 
would  constitute  a  total  loss,  the  notice  of  aban- 
donment was  given  in  time.  Kemp  v.  Ilallidai/, 
1  L.  R.,  Q.  B.  520 ;  35  L.  J.,  Q.  B.  156  ;  12  Jur,, 


N.  S.582;  14L.T.762;  14W.R.697;  6B.&  S. 
723— Ex.  Ch. 

Upon  the  first  notice  of  a  total  loss  the  assured 
are  bound  to  abandon  ;  but  it  must  appear  that 
they  had  notice,  or  the  policy  will  not  be  vitiated. 
Abel  V.  Potts,  3  Esp.  242. 

Where  the  assured  receive  intelligence  of  such 
a  loss  as  entitles  them  to  abandon,  they  must 
make  their  election  in  the  first  instance  ;  and  if 
they  abandon,  they  must  give  the  underwriters 
notice  in  a  reasonable  time ;  otherwise  they 
waive  their  right  to  abandon,  and  can  only  re* 
cover  as  for  an  avei^age  loss.  Mitcliell  v.  Edie^ 
1  T.  R,  608. 

The  assured  are  bound  to  g^ve  notice  of  aban- 
donment at  the  earliest  opportunity ;  notice  given 
five  days  after  they  received  intelligence  of  the 
loss  held  too  late.  Hunt  v.  Royal  I^cliange 
Awurayice  Company,  5  M.  &  S.  47. 

SlectUm.] — The  insured  is  entitled  to  a  reason- 
able time  for  examining  into  the  state  of  a 
damaged  cargo,  before  he  makes  his  election  on 
the  question  of  abandonment.  Oemon.  v.  Royal 
Exchange  Asmratiee  Company,  2  Marsh.  88  ;  6 
Taunt.  383  ;  Holt,  49. 

A  vessel  sailing  with  corn,  insured  from  Water- 
ford,  in  Ireland,  to  Liverpool,  by  a  policy  with  a 
memorandum  to  be  free  from  all  but  general  ave- 
rage, was  stranded  near  Waterford  on  the  28th 
of  January,  and  the  vessel  continued,  at  high  tide, 
under  water  for  near  a  month,  during  which  time, 
from  the  31st,  the  assured,  at  low  water,  were  em- 
ployed in  saving  the  cargo,  the  whole  of  which 
was  daipaged,  but  the  gp.'eater  part  recovered,  and 
kiln-dried ;  but  no  notice  of  abandonment  was 
given  to  the  underwriters  in  London  till  the  18th 
February,  though  there  is  a  constant  regular 
intercourse  between  Waterford  and  Liverpool, 
where  some  of  the  assured  lived ;  which  was 
holden  to  be  out  of  time ;  for,  whether  or  not, 
upon  such  a  policy,  where  there  was  an  oppor- 
tunity of  sending  on  the  com  which  was  saved 
to  the  place  of  ite  destination  within  two  months 
after  the  accident,  in  another  vessel,  the  assured 
were  entitled  to  abandon  as  in  case  of  a  total  loss  ; 
at  all  events  they  ought  to  have  made  their  elec- 
tion to  abandon  within  a  reasonable  time,  and 
they  cannot  take  the  chance  of  endeavouring  first 
to  save  and  make  the  best  of  the  cargo  on  their 
own  account,  and  afterwards  abandon  when  they 
find  that  they  cannot  turn  it  to  their  advantage. 
Anderson  v.  Royal  Exchange  Assurance  Coin^ 
pany,  7  East,  38  ;  3  Smith,  48. 

When  it  is  uncertain  whether  the  damage  done 
to  a  cargo  by  a  peril  insured  against  will  result 
in  a  total  or  partial  loss,  the  assured  is  not  bound 
to  make  his  election  how  to  treat  it  as  soon  as 
some  incipient  damage  has  occurred ;  And  his 
right  to  claim  indemnity  for  a  total  loss  does  not 
mature  till  the  facts  constituting  such  a  loss  are 
ascertained.  Brouming  v.  ProviJicial  Assurance 
Company  of  Canada,  5  L.  R.,  P.  C.  263  ;  28  L.  T. 
853  ;  21  W.  R.  587.  See  n^ao  Fleming  y.  Smith, 
post,  col.  830. 

Embargo.] — ^The  blockade  of  Havre  being  pub- 
licly notified  here  on  the  6th  September,  and  no 
notice  of  abandonment  given  till  the  14th  Oc- 
tober, nor  any  excuse  substantiated  fur  not  giving 
it  sooner  for  want  of  competent  authority  before 
nor  any  new  authority  shewn  for  giving  it  then  : 
— Held,  that  the  notice  was  out  of  time  ;  and 
this,  though  the  plaintiff's  agents  in  this  country 
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had  no  notice  till  the  17th  October  of  the  decree 
for  restoration  of  the  ship  and  goods  in  question, 
which  had  been  pronounced  on  the  8th  of  Oc- 
tober.   Barker  v.  Blahes,  9  East,  283. 

The  owner  of  a  cargo  of  flax-seed,  insured  **  at 
and  from  America  to  Limerick,"  himself  residing 
at  that  place,  on  the  11th  February,  1808,  re- 
ceived information  that  the  ship,  with  the  flax- 
seed on  board,  had  been  detained  at  Philadelphia 
by  the  American  embargo ;  but  did  not  give 
notice  of  abandonment  till  the  11th  June  fol- 
lowing :  the  flax-seed  was  intended  for  sowing, 
and  might  have  been  employed  for  that  purpose 
had  it  arrived  before  the  10th  May,  but  after- 
wards would  have  been  scarcely  of  any  value  : — 
Held,  however,  that  the  plaintiff  might  have 
waited  till  the  10th  May  before  abandoning : 
but  the  abandonment  on  the  1 1th  June  was  out  of 
time.    Kelly  v.  Walton,  2  Camp.  155. 

The  assured  of  goods  having  received  intelli- 
gence on  the  8th  of  January,  1811,  that  the  ship's 
papers  were  taken  away  on  the  7th  of  December 
preceding,  by  the  Swedish  government,  within 
whose  port  she  was,  did  not  give  notice  of  aban- 
donment to  the  defendant  underwriter  till  the 
17th  of  January ;  but  though  such  notice  was  too 
late,  supposing  an  abandonment  to  be  necessary, 
yet,  as  the  goals  were  finally  seized,  and  unladen 
by  orders  of  that  government  on  the  30th  of 
April  following : — Held,  that  the  ineffectual 
notice  of  abandonment  before  given  did  not 
preclude  the  assured  from  recovering  as  for  a 
total  loss,  without  any  abandonment.  McUish  v. 
Andrews,  15  East,  13. 

By  Seotoh  Law.] — Consideration  of  the  ques- 
tion whether  in  Scotland  constructive  total  loss 
is  to  be  taken  from  the  date  of  notice  of  aban- 
donment, or  from  the  date  of  commencement  of 
action.  Shepherd  v.  JTenderiton,  7  App.  Cas,  49 
— H.  L.  (Sc). 

d.  Acceptance  of. 

Effect.] — If  notice  of  the ' abandonment  of  a 
ship  is  given  by  the  insured  to  the  insurers,  and 
the  insurers  then  say  and  do  nothing,  the  con- 
clusion is  that  they  do  not  mean  to  accept  the 
abandonment.  But  if  they  by  their  agent  take 
possession  of  the  ship,  and  then  repair  it  and  re- 
tain it  in  their  possession  for  some  time  without 
repudiating  the  notice  or  informing  the  insured 
as  to  the  character  in  which  they  are  acting, 
then  there  is  a  constructive  acceptance  of  the 
abandonment  by  the  insurers.  Provincial  In- 
surance Company  v.  Lednc,  6  L.  R.,  P.  C.  224  ; 
43  L.  J.,  P.  C.  49  ;  31  L.  T.  142  ;  22  W.  R.  929. 

And  a  constructive  acceptance  produces  the 
same  effect  on  the  rights  of  the  parties  as  an  ex- 
press acceptance.    lb. 

When  the  agent  who  took  possession  of  the 
ship,  &c.,  was  instructed  to  look  after  the  interest 
of  the  insurance  company,  his  acts  in  pursuance 
of  those  instructions,  coupled  with  the  non-repu- 
diation of  the  notice  of  abandonment,  having  been 
such  as  to  be  evidence  from  which  an  acceptance 
might  be  inferred,  the  company  was  bound  by  his 
acta.    lb. 

After  the  acceptance  by  the  insurers  of  the 
abandonment  of  a  ship  they  become  liable  as  for 
a  total  loss.    lb. 

Estoppel.] — Underwriters  intending  to  resist 
abandonment,  are  bound  to  do  so  within  a 


reasonable  time ;  where,  therefore,  the  assured, 
four  days  after  a  notice  of  abandonment  had 
been  given,  called  a  meeting  of  the  underwriters 
at  Lloyd's,  three  of  whom  attended,  and  autho- 
rized the  assured  to  act  as  if  no  insurance  had 
been  effected  (the  ship  having  been  wrecked, 
and  three-fourths  of  her  cargo,  consistisg  of 
wines,  either  lost  or  impregnated  with  salt  water), 
and  the  damaged  wines  were  accordingly  adver- 
tised for  sale  ;  but,  previously  to  its  taking  place, 
some  of  the  underwriters  forbade  it,  and  rejected 
the  notice  of  abandonment,  after  more  than  two 
months  had  elapsed,  during  which  time  they  had 
not  interposed : — Held,  that  their  silence  for  so 
long  a  time  was  such  an  acquiescence  by  them, 
as  to  amount  to  an  acceptance  of  the  abandon- 
ment ;  and  that  they  could  not  afterwards  pre- 
vent the  sale.  Hudson  v.  Harrison,  3  Moore,  288 ; 
3  B.  &  B.  97. 

Evidenoe  of.] — The  question  whether  the  un- 
derwriters accept  the  abandonment  or  not  is  a 
question  of  fact ;  but  the  circumstances  of  the 
case  may  be  such,  that  a  jury  may  be  told  as  a 
matter  of  law,  that  if  they  thinJc  the  under- 
writers have  done  certain  acts  which  are  con- 
sistent only  with  their  having  accepted  the 
abandonment,  then  they  ought  to  find  that  the 
abandonment  has  been  accepted.  Shepherd  v. 
Henderson,  7  App.  Cas.  49 — H.  L.  (Sc.). 

When  a  ship  sustains  a  partial  loss,  the  insured 
cannot  abandon,  nor  is  the  answer  of  the  under- 
writers, desiring  them  "  to  do  the  best  they  can 
with  the  damaged  property,"  evidence  of  their 
assent  to  make  it  a  total  loss.  Thellusson  v. 
Fletcher,  1  Esp.  73  ;  1  Dougl.  315. 

2.  In  what  Cases. 

Purpose  of  Yoyage.]— The  owner  may  abandon 
if  the  voyage  is  not  worth  pursuing.  Hamilton 
V.  Me-ndez,  1  W.  Bl.  279  ;  2  Burr.  1198. 

Influranoe  on  Freight.] — ^Abandonment  is  not 
necessary  upon  a  loss  in  an  insurance  on  freight. 
Mount  V.  Ilarrison,  4  Bing.  388  ;  1  M.  &:  P.  14. 

There  need  be  no  abandonment  of  freight, 
where  the  goods  specifically  exist,  although  the 
ship  is  incapable  of  prosecuting  the  vojrage.  Idle  v. 
Royal  ExchaTige  Assurance  Company,  3  Moore, 
115. 

Where  TTnneoesiary.] — It  is  a  principle  of  in- 
surance law  that  no  abandonment  is  necessary 
where  there  is  nothing  which,  on  abandonment, 
can  pass  to  or  be  of  value  to  the  underwriters. 
Runkin  v.  PoUer,  6  L.  R.,  H.  L.  83  ;  42  L.  J., 
C.  P.  169  ;  29  L.  T.  142  ;  22  W.  R.  1.  Affirming 
Exchequer  Chamber,  5  L.  R.,  C.  P.  341  ;  39  L.  J,, 
C.  P.  147  ;  22  L.  T.  347  ;  18  W.  R.  607. 

When,  therefore,  there  was  a  policy  on  ship, 
and  also  on  charterparty  freight  (that  is,  freight 
to  be  earned  by  the  carriage  homeward  of  a 
cargo  chartered  to  be  put  on  board  at  a  distant 
port),  and  the  ship  was  so  injured  on  the  outward 
voyage  that  the  shipowner  abandoned  to  the 
underwriter  on  ship,  there  was  nothing  to  pass 
to  the  iinderwritcr  on  charterparty  freight,  and, 
consequently,  there  was  no  necessity  for  aban- 
donment to  him.    lb. 

Yolnntary  Aooeptance.]— Where  a  ship  policy 
contained  a  provision  that  the  ship  should  not  be 
within  the  Gulf  of  St.  Lawrence  within  a  pre- 
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scribed  period,  and  the  ship  went  into  the  gulf 
within  uie  prohibited  time  and  was  wrecked  ;  and 
notice  was  given  of  an  abandonment,  and  was 
accepted  by  the  insurers,  it  was  contended  by 
them  that  the  ship  was  not  insured  when  she  was 
lost,  as  the  insurance  did  not  extend  to  a  loss  in 
the  gulf  within  the  prohibited  time,  and  that  an 
abandonment  can  be  of  no  avail  where  there  is 
no  insurance  : — Held,  that  the  vessel  was  in  fact 
insured,  that  the  loss  occurred  during  the  time 
and  upon  a  voyage  described  in  the  policy, 
but  there  was  a  breach  of  one  of  the  warranties ; 
and  if,  after  a  constructive  total  loss  and  notice 
of  abandonment,  the  insurers,  with  full  know- 
ledge of  all  the  facts,  accept  the  notice,  they  can- 
not, when  called  on  to  pay  the  amount  insured, 
resile  and  rely  on  a  breach  of  warranty.  By  the 
voluntary  acceptance  of  the  notice  of  abandon- 
ment, an  agreement  is  entered  into  which  closes 
the  whole  matter.  Provincial  Insurance  Com' 
pany  v.  Ledu4;,  6  L.  B.,  P.  C.  224  ;  43  L.  J.,  P.  C. 
49  ;  31  L.  T.  142  ;  22  W.  R.  929.  And  see  Cam- 
mdl  V.  Seioell,  5  H.  &  N.  728  ;  29  L.  J.,  Ex.  360. 

On  Sale  of  Ship  and  Cargo.] — ^A  vessel  was  in- 
sured on  a  voyage  from  Saigon  to  Hong  Kong. 
The  ship  sailed  from  Saigon  on  14th  January, 
1871,  and  on  the  22nd  she  struck  upon  a  bank 
and  was  damaged.  On  the  24th  she  was  towed 
to  Saigon,  and  discharged  her  cargo.  She  was 
then  surveyed,  and  the  surveyors  recommended 
she  should  be  sold.  On  7th  February  the  owners' 
house  at  Singapore  made  up  their  minds  to  sell, 
and  wrote  to  the  captain  to  that  effect.  On  11th 
February  the  ship  was  condemned,  and  on 
the  23rd  was  sold.  On  27th  February  the 
Singapore  house  wrote  to  their  agents  in  Lon- 
don, stating  the  survey,  and  that  the  ship 
had  been  sold  and  directing  them  to  inform 
the  underwriters  in  London.  On  11th  March 
the  insured  firm  claimed  for  a  total  loss 
against  the  underwriters : — Held,  that  notice  of 
abandonment  was  necessary,  that  no  such  notice 
was  given,  and  that  the  assured  was  consequently 
not  entitled  to  recover.  Kaltenbaeh  v.  Mac- 
hemic,  3  C.  P.  D.  467  :  48  L.  J.,  O.  P.  9  ;  39 
L.  T.  215  ;  26  W.  R.  844— C.  A. 

A  vessel  was  stranded  and  frozen  in  the  St. 
Lawrence  in  the  beginning  of  the  winter ;  and 
on  the  breaking  up  of  the  ice  in  the  spring,  she 
was  found  to  be  in  imminent  peril ;  and  after 
several  surveys,  both  ship  and  cargo  were  sold 
under  circumstances  which  the  jury  found  to 
constitute  a  reasonable  necessity  for  an  imme- 
diate sale,  the  expense  of  getting  the  ship  afloat 
and  repairing  her,  and  of  forwarding  the  cargo 
(timber)  to  its  destination  (Liverpool)  being 
greater  than  their  value  when  so  respectively 
repaired  and  carried: — ^Held,  that  the  under- 
writers on  cargo  were  liable  as  for  a  total  loss, 
without  notice  of  abandonment ;  the  informa- 
tion of  the  loss  and  of  the  sale  having  both 
reached  the  assured  at  the  same  time.  Fam- 
worth  V.  Hijdc,  18  C.  B.,  N.  S.  836  ;  34  L.  J.,  C.  P. 
207  ;  11  Jur.  349  ;  12  L.  T.  231  ;  13  W.  R.  613. 

A  ship  was  so  much  damaged  by  perils  of  the 
sea,  that  in  order  to  render  her  seaworthy  it 
would  cost  more  to  repair  her  than  she  would  be 
afterwards  worth,  and  the  captain  sold  her  to  a 
purchaser  who  partially  repaired  her,  and  sent 
her  upon  a  voyage,  which  she  never  completed 
in  consequence  of  her  infirmity  : — Held,  that  the 
assured  was  entitled  to  recover  as  for  total  loss 
without  giving  notice  of  abandonment.     Cam- 


bridge V.  Anderton,  2  B.  &  C.  691  ;  4  D.  &  R. 
203  ;  R.  &  M.  60  ;  1  C.  &  P.  213.  . 

A  vessel  was  driven  into  a  port  where  there 
was  no  dock  to  receive  her.  It  appeared  that 
she  had  suffered  so  much  by  sea  perils,  that, 
upon  examination  and  survey,  it  was  judged 
expedient  to  break  her  up,  and  to  sell  her  for 
old  timber : — ^Held,  that  the  assured  was  bound 
to  abandon  before  he  could  call  upon  the  under- 
writers for  a  total  loss;  the  ship  not  being  a 
wreck,  but,  however  maimed  and  dama^^, 
existing  in  specie  as  a  ship.  Bell  v.  Kix<m, 
Holt,  423. 


Conyerting  Partial  into  Total  Loss.] — 


A  ship  being  obliged  to  put  into  a  place  of 
safety  in  the  course  of  her  voyage,  in  conse- 
quence of  damage  incurred  by  a  sea  peril ;  if  the 
owner  does  not  abandon,  but  merely  applies  to 
the  underwriters  for  directions  how  to  proceed 
upon  an  estimate  of  the  expenses  of  repair, 
who  decline  .interfering,  he  cannot  afterwards 
convert  it  into  a  total  loss  on  account  of 
the  expenses  of  the  salvage  being  found  in 
the  result  to  have  exceeded  the  value  of  the 
ship,  which  was  ultimately  sold  in  the  place 
into  which  she  had  been  driven  by  distress ; 
though  the  sale  was  directed  by  the  assured  to 
be  made  on  account  of  all  concerned.  Martin 
V.  Crohatt,  14  East,  465. 

A  vessel  insured  under  a  time  policy,  from 
August,  1841,  to  August,  1842, 'encountered  very 
severe  weather  in  the  Indian  seas,  and  was  com- 
pelled in  May,  1842,  to  put  into  the  Mauritius. 
The  master  wrote  to  the  owners,  telling  them  of 
the  injuries  which  the  vessel  had  received,  of 
the  necessity  to  make  extensive  repairs,  of  his 
intention  to  borrow  money  on  bottomry  for  that 
purpose,  of  the  sum  required,  and  of  the  impos- 
sibility of  getting  the  money,  except  on  liie 
undertaking  to  return  direct  to  England,  instead 
of  proceeding  to  Bombay,  as  originally  intended. 
He  further  stated,  that  on  account  of  the  very 
low  state  of  freights  in  India,  this  would  be 
better  for  their  interests,  which  he  said  he  con- 
sulted in  everything  be  did.  The  agents  for 
Lloyd's  at  the  Mauritius,  who  were  employed  by 
the  captain  to  act  for  him,  wrote  letters  to  the 
same  effect.  These  letters  were  received  at  in- 
tervals between  September  and  December,  1842, 
and  in  the  latter  month  the  owners  wrote  to  the 
agents,  expressing  their  surprise  at  the  amount 
required,  but  saying  at  the  same  time  that  they 
supposed  what  was  done  was  the  best  that  could 
be  done  under  the  unfortunate  circumstances  in 
which  the  ship  was  placed.  The  owners  wrote 
to  the  agents  in  London,  apprising  them  of  the 
expected  arrival  of  the  vessel,  and  directing 
them  to  do  what  was  needful.  The  vessel  did 
arrive  on  the  27th  March,  and  was  at  first  taken 
possession  of  by  the  agents  for  the  owners.  On 
the  30th  March  the  owners  abandoned  to  the 
underwriters  : — Held,  that  they  were  not  entitled 
to  recover  as  for  a  total  loss  ;  for,  first,  assuming 
notice  of  abandonment  to  be  necessary  in  a  case 
of  constructive  total  loss,  the  notice  here  had  not 
been  given  in  time  ;  and,  secondly,  the  conduct 
of  the  owners  on  the  receipt  of  the  letters 
amounted  to  an  election  to  treat  this  as  a  partial 
loss,  and  they  could  not  afterwards,  on  the 
arrival  of  the  vessel,  when  they  found  that  the 
cost  of  repairs  much  exceeded  the  market  value 
of  the  vessel  itself,  convert  this  partial  into  a 
total  loss.    Fleming  v.  Smithy  1  H.  L.  Gas.  513. 


881 


INSURANCE   (MABINE)— Abandonment. 


882 


Notice  of  abandonment  is  neoessaiy  in  order  to 
convert  a  constractive  into  an  absolute  loss.   lb. 

Contested  Suit — Appeal.] — A  cargo  on 

board  a  ehip  bound  from  Liverpool  to  Mata- 
moras  was  insured  against  the  usual  perils,  in- 
cludiug  "  takings  at  sea,  arrests,  restraints  and 
detainments  of  all  kings,  princes  and  people." 
The  policy  also  contained  a  suing  and  labouring 
clause,  by  which,  in  case  of  mirfortune,  it  was 
provided  that "  it  shall  be  lawful- to  the  insured, 
their  factors,  servants  and  assigns,  to  sue,  labour 
and  travel  for,  in  and  about  the  defence,  safe- 
guard and  recovery  of  the  subject-matter  of  this 
insurance,  or  any  part  thereof,  without  prejudice 
to  this  insurance,  the  charges  whereof  the  com- 
pany will  bear  in  proportion  to  the  sum  hereby 
insured."  It  was  also  provided  that  the  "  acts 
of  the  insurer  or  insured,  in  recovering,  saving 
or  preserving  the  property  insured,  shall  not  he 
considered  a  waiver  or  an  acceptance  of  abandon- 
ment" The  ship  sailed  on  her  voyage,  and  being 
captured  by  a  United  States  cruiser,  was  taken 
into  New  Orleans,  where  the  captors  instituted 
a  suit  for  her  condemnation  in  the  Prize  Court. 
The  insured  contested  the  suit,  electing  to  treat 
the  seizure  as  a  partial  loss.  They  obtained  the 
judgment  of  the  court  in  their  favour.  Against 
this  judgment  the  captors,  on  the  1st  of  July, 
1864,  appealed,  and  the  judgment  was  suspended. 
On  the  12th  of  September,  the  insured  gave  a 
formal  notice  of  abandonment,  which  the  in- 
surers refused  to  accept.  They  also  subse- 
quently informed  them  that  endeavours  were 
being  made  to  sell  the  ship  and  cargo,  that  they 
were  resisting  such  sale,  and  they  i^uested 
them  to  assist  in  giving  bail  to  prevent  it.  They 
refused  to  interfere.  The  sale  of  the  goods  could 
have  been  prevented  by  depositing  the  full 
value  of  the  goods,  or  by  giving  bail  for  them, 
and  the  insurers  had  opportunity  for  taking 
either  of  such  steps,  but  declined  to  do  so.  The 
ship  and  cargo  were  then  sold  by  order  of  the 
Prize  Court,  and  the  insured  gave  a  fresh  notice 
of  abandonment,  which  was  again  refused.  The 
insured  could  not,  under  the  circumstances,  by 
any  means  which  they  could  reasonably  be  called 
upon  to  adopt,  have  prevented  the  sale  : — Held, 
that  although  the  insured  had  at  first  elected  to 
treat  the  loss  as  a  partial  one,  and  although  the 
fact  of  the  appeal  against  the  judgment  would 
not  justify  them  in  changing  their  election,  and 
claiming  for  a  total  loss,  yet  that  the  sale  of  the 
cargo  by  order  of  the  Prize  Court  did  amount 
to  such  a  change  of  facts  as  would  give  them  a 
right,  if  they  chose,  to  maintain  an  action  upon 
the  policy  for  a  total  loss.  Stringer  v.  EnglUh 
and  Scottish  Marine  Insurance  Company^  4 
L.  R.,  Q.  B.  676  ;  38  L.  J.,  Q.  B.  321.  Affirmed, 
5  L.  R.,  Q.  B.  599  ;  39  L.  J.,  Q.  B.  214  ;  22  L.  T. 
802  ;  18  W.  R.  1201  ;  10  B.  &  8.  770— Ex.  Ch. 

Of  Substituted  Yessels.  ] — In  an  action  upon 
a  policy  upon  goods  from  Cadiz  to  Monte  Video 
and  Buenos  Ayres,  and  also  "  on  cash  on 
account  of  freight,  21 6?.,"  the  declaration 
alleged  the  shipment  of  the  goods,  and  the 
prepayment  of  the  2162.  on  account  of  freight ; 
and  that,  whilst  prosecuting  the  voyage,  the 
vessel  encountered  a  storm,  and  sustained  so 
much  damage  that  she  became  and  was  disabled 
from  proceeding  without  being  repaired,  and 
could  not  be  repaired  so  as  to  proceed  without 
incurring  an  expense  greater  than  her  value 


would  have  been  when  repaired,  together  with 
the  freight  which  she  would  have  earned  on  the 
voyage  ;  that  the  master  was  obliged  to  and  did 
abandon  the  voyage  and  the  earning  of  the 
residue  of  the  freight ;  that  the  freighter  pro- 
cured two  other  vessels  to  carry  the  goods  on, 
at  a  rate  of  freight  exceeding  the  freight 
originally  payable  under  the  charterparty  ;  and 
that  the  sum  so  paid  in  cash  on  account  of 
freight,  by  reason  of  the  premises,  became  and 
was  wholly  lost  to  the  plaintiff.  That  one  of 
the  substituted  vessels  sustained  so  much 
damage  that  she  was  obliged  to  put  back  to 
Gibraltar,  and  there  unload,  and  the  goods  were 
sent  on  to  Monte  Video  by  the  other  ;  and  that, 
by  reason  of  the  premises,  the  plaintiff  sustained 
a  total  loss  of  the  sum  so  paid  in  cash  on  account 
of  the  freight,  and  was  put  to  charges  in  tran- 
shipping the  goods : — Held,  that  the  declaration 
disclosed  a  sufficient  justification  for  the  master^s 
abandoning  the  voyage,  and  consequently  that 
the  plaintiff  was  entitled  to  recover  as  for  a 
total  loss  of  the  prepaid  freight.  Be  Cuadra  v. 
Stoann,  16  C.  B.,  N.  S.  772. 

A  plea,  that  the  substituted  vessel  into  which 
the  goods  were  first  transhipped,  at  the  time  the 
goods  were  first  at  risk  on  board  of  her,  was  not 
seaworthy,  is  a  bad  plea.    Ih, 

Duty  of  Captain  to  Await  Answer  of 
Insurers.] — In  an  action  on  a  policy  on  an  iron 
steamer,  on  which  the  owners  claimed  to  recover 
a  constructive  total  loss,  by  reason  of  necessary 
abandonment  and  sale  at  a  distant  port,  not  a 
repairing  port,  but  within  thirty  days'  post  of 
London,  on  account  of  a  hole  in  one  of  the 
plates  at  the  bottom,  and  also  a  supposed  start- 
ing of  rivets  and  plates  caused  by  a  strain, 
sustained  by  the  vessel  in  a  severe  gale ;  it  being 
admitted  that  a  mere  hole  in  the  bottom  may  be 
repaired,  and  the  case  therefore  turning  on  the 
supposed  injuries  to  plates  and  rivets  ;  the  jury 
was  directed  to  consider  whether  the  ascertained 
state  of  the  plates  and  rivets  was  such  as  either 
itself  shewed  or  raised  a  reasonable  presumption 
and  probability  that  the  state  of  the  rivets  and 
plates  outside  was  such  as  to  be  unsafe,  and 
their  real  state  could  not  be  ascertained  without 
a  heaving  down  for  external  examination,  which 
could  not  be  done  except  in  a  repairing  porC ; 
and  whether,  even  if  so,  the  only  alternative 
was  abandonment,  and  whether  the  captain 
ought  not  to  have  awaited  an  answer  from  the 
underwriters  before  abandonment.  Lindsay  v. 
Lcqihley,  3  F.  &  F.  902  ;  11  L.  T.  194. 

Effect  of  Sale  of  Cargo.] — In  an  action  against 
underwriters  on  a  policy  upon  a  cargo  of  coals  to 
Yokohama,  it  was  proved  that  the  ship  received 
such  damage  as  to  render  it  necessary  to  put 
into  Hong  Kong ;  and  that  when  there  compe- 
tent persons  decided  that  the  cargo  should  be 
sold,  as  there  would  be  great  danger  of  spon- 
taneous combustion  if  conveyed  to  its  original 
destination.  No  notice  of  the  abandonment  of 
the  cargo  was  given  to  the  underwriters,  until 
the  claim  was  made  for  the  total  loss,  but  the 
coals  had  been  publicly  sold  at  Hong  Kong. 
The  proceeds  of  the  sale  had  been  handed  over 
to  the  shipowners,  and  they  had  offered  them 
to  the  charterers,  less  a  considerable  sum  which 
they  withheld  in  payment  of  pro  ratft  freight,  on 
condition  that  they  should  receive  a  receipt  in 
full  of  all  demands.    This  the  charterers  declined 
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to  give.  The  underwriters  refased  to  pay,  upon 
the  ground  that  the  charterers  had  not  aoandoned 
the  cargo : — Held,  that  the  public  sale,  per  se, 
vested  the  proceeds  of  the  sale  in  the  under- 
writers, and  that  the  charterers  had  done  nothing 
subsequently  which  shewed  an  election  on  their 
part  to  take  the  proceeds.  Saundem  v.  Baring f 
34  L.  T.  419. 

Amount  Beooyerable.] — An  insured  who 
abandons  can  only  recover  for  the  actual  loss 
at  the  time  of  his  abandonment.  Hamilton  v. 
Mendez,  1  W.  Bl.  276  ;  2  Burr.  1198. 

Upon  a  policy  on  flax,  valued  at  so  much,  and 
warranted  free  of  particular  average,  if  the  vessel 
is  wrecked,  and  the  assured  does  not  abandon, 
but  labours  to  save  the  cargo,  and  in  fact  saves 
a  part  (one-sixteenth),  though  much  damaged, 
he  is  entitled  to  recover  as  for  a  total  loss  of 
that  part  which  was  in  fact  totally  lost,  but  not 
for  the  rest  which  was  saved  to  him  in  specie, 
though  deteriorated.  Davif  v.  Milford,  15  East, 
559.  See  Ralli  v.  Jamtm,  6  El.  &  Bl.  422 ;  25 
L.  J.,  Q.  B.  300. 

3.  On  Loss  by  Pebils  of  Sea.   * 

Vatore  of  Lots.} — Owners  of  ships  are  not 
entitled  to  abandon,  unless  at  some  period  of 
the  voyage  there  has  been  a  total  loss;  and 
where  the  jury  has  found  only  an  average  loss, 
occasioned  by  the  perils  of  the  sea,  the  court  is 
precluded  from  saying  there  has  been  a  total 
loss.     Cazalet  v.  St,  Barhc,  1  T.  R.  187. 

A  loss  of  voyage  for  the  season  by  perils  of  the 
sea,  is  not  a  ground  of  abandonment  upon  a 
policy  on  goods,  with  a  clause  of  warranty,  free 
from  average,  where  the  cai^  is  in  safety,  and 
not  of  such  a  perishable  nature  as  to  make  the 
loss  of  voyage  a  loss  of  the  commodity,  although 
the  ship  is  rendered  incapable  of  proceeding  in 
the  voyage.  Hunt  v.  Royal  Exchange  Assur- 
ance  Oompany^  5  M.  &  S.  47. 

Where  damage  to  the  ship  from  perils  of  the  sea 
during  the  voyage,  covered  by  the  policy  on  ship, 
was  such  as  to  justify  abandonment  to  the 
underwriter  on  ship  before  the  cargo  was  put  on 
board,  the  insured  freight  could  not  be  earned  : — 
Held,  that  there  was  therefore  a  total  loss  on  the 
policy  on  freight.  Rankin  v.  Potter,  6  L.  R., 
H.  L.  83  ;  42  L.  J.,  C.  P.  169  ;  29  L.  T.  142  :  22 
W.  R.  1. 

Goods  Damaged.]— Where  a  ship  was  wrecked, 
but  the  goods  were  brought  on  shore,  though  in 
a  very  damaged  state,  so  that  they  became  un- 
profitable to  the  assured  : — Held,  that  the  under- 
writers on  the  goods,  who  were  freed  by  the 
policy  from  particular  average,  could  not  be 
made  liable  as  for  a  total  loss  by  a  notice  of 
abandonment.  Thompson  v.  Royal  Exchange 
Asntrance  Company^  16  East,  214. 

Policy  on  gowis  (copper  and  iron)  at  and  from 
L.  to  Q.,  warranted  &ee  of  particular  average, 
and  the  ship,  owing  to  sea  damage  in  the  course 
of  her  voyage,  was  obliged  to  run  into  port,  and 
undergo  repair,  and  some  part  of  the  goods  was 
damaged,  and  the  repairs  detained  her  so  long, 
as  to  prevent  her  reaching  Q.  that  season,  and  no 
other  ship  could  be  procured  at  that  or  a  neigh- 
bouring port  to  forward  the  cargo  in  time,  so 
that  the  voyage  was  abandoned,  and  the  ship 
afterwards  saUed  on  another  voyage : — Held, 
that  this  was  not  a  total  loss  of  the  goods,  and 
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that  the  assured  could  not  abandon.  Anderson 
V.  WallU,  2  M.^  S.  240  ;  3  Camp.  440. 

A  ship  was  wrecked  on  the  21st  December,  and 
three-fourths  of  her  cargo,  consisting  of  wines, 
were  either  lost  or  impregnated  with  salt  water  ; 
and  the  assured  gave  notice  of  abandonment  as 
for  a  total  loss  on  the  23rd  (being  the  day  on 
which  they  heard  of  the  loss),  and  before  the  re- 
mains of  the  cargo  were  brought  on  shore  : — 
Held,  that  it  amounted  to  such  a  loss  as  war- 
ranted the  notice  of  abandonment.  Hudson  v. 
Harrison,  6  Moore,  288  ;  3  B.  &  B.  97. 

Desertion  by  Crew.  ] — ^A  ship  being  deserted 

at  sea  by  the  crew  for  the  preservation  of  their 
lives,  the  assured  on  goods  abandoned.  She  was 
afterwards  towed  into  port,  but  the  goods  were 
so  much  damaged  as  not  to  be  worth  sending  to 
their  place  of  destination  : — ^Held,  a  total  loss. 
Parry  v.  Aberdeen,  4  M.  &  R.  343 ;  9  B.  &  C. 
411. 

4.  On  Captubb. 

Total  Loss.] — An  insured  ship  being  taken,  the 
insured  may  demand  as  for  a  tot^  loss,  and 
abandon  to  the  insurer.  Ooss  v.  Withers^  2  Burr. 
683  ;  2  Ld.  Ken.  325. 

Beoaptnre.] — An  abandonment  offered  to  be 
made  by  the  assured  to  the  underwriter,  upon 
intelligence  brought  of  the  capture  of  the  gCKxls 
insured,  which  the  underwriter  refused  to  accept, 
does  not  entitle  the  assured  to  recover  as  for  a 
total  loss,  where,  before  action  brought,  the 
goods  were  recaptured,  and  arrived  at  the  place 
of  destination,  by  which  a  partial  loss  only  was 
sustained  ;  for  the  assured  can  only  recover  an 
indemnity  for  such  loss  as  he  has  sustained  at 
the  time  of  action.  Patterson  v.  Ritchie,  4  M. 
&  S.  393. 

On  an  insurance  on  ship  from  Rio  de  Janeiro 
to  Liverpool,  she  was  captured,  and  afterwards 
recaptured ;  but  in  the  interval,  the  assured, 
having  received  intelligence  of  the  capture, 
gave  notice  of  abandonment;  and  after  the  re- 
capture the  ship  arrived  at  Liverpool,  having' 
sustained  a  partial  damage: — Held,  that  the 
assured  could  only  recover  as  for  a  partial  loss. 
Brotherston  v.  Barber,  5  M.  &  S.  418. 

Where  there  was  a  loss  by  capture,  intelligence 
of  which  was  received,  and  an  abandonment 
made,  and  a  recapture  took  place  before  the 
notice  of  abandonment  was  given,  but  there  was 
no  intelligence  received  of  such  recapture  until 
after  some  steps  had  been  taken  by  the  under- 
writers : — Held,  to  amount  to  an  acceptance  of 
the  abandonment  by  them.  Smith  v.  Aobertson^ 
2  Dow,  474.  See  also  Miller  v.  Fletcher,  Under- 
wood V.  Robertson,  post,  col.  843. 

Partial  or  Total  Lots.} — ^A  ship  insured 

from  Jamaica  to  Liverpool  was  captured  in  the 
course  of  her  voyage,  and  recaptured  in  a  few 
days ;  and  the  assured  having  received  intelli- 
gence of  the  capture,  but  not  of  the  recapture, 
gave  notice  of  abandonment ;  and  soon  after  re- 
ceiving intelligence  of  the  recapture,  and  that 
the  ship  was  safe  in  the  possession  of  the  re- 
captors,  in  a  port  in  Ireland,  but  without  any 
further  knowledge  of  her  state  and  condition,  he 
persisted  in  his  notice  of  abandonment ;  but  the 
ship  was  afterwards  restored  to  his  possession 
wiuiout  damage,  and  arrived  at  Liverpool,  and 
earned  her  £reigixt  3  the  salvage  and  charges  of 
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the  recapture  amonntiog  only  to  Ibl,  4s.  Sd,  per 
cent. :  —  Held,  that  he  was  iii>t  entitled  to 
abandon  ;  it  appearing  in  the  result,  that,  at  the 
time  when  the  notice  of  abandonment  was  given; 
it  was  in  fact  only  a  partial  and  not  a  total  loss, 
as  the  aasored  supposed ;  and  there  being  no 
subsequent  circumstances,  such  as  the  loss  of 
Toyage,  high  salvage,  &c.,  to  continue  it  a  total 
loss.  Bainhridge  v.  Niels(m,  10  East,  829 ;  1 
Camp.  237. 

An  assurance  was  effected  at  and  from  Quebec 
to  Teneriffe,  on  a  cargo  consisting  of  wheat,  fish, 
and  staves,  and  there  was  the  usual  memorandum 
in  the  policy  as  to  "  com  and  fish  being  free  from 
average  unless  general ;"  and  the  ship  was  cap- 
tured, and  afterwards  recaptured,  and  sent  by 
the  recaptors  to  Bermuda,  where  a  scarcity  pre- 
vailing, an  embargo  was  laid  on  the  export  of 
provisions ;  and  the  cargo  being  landed,  it  was 
found  that  a  considerable  quantity  of  the  wheat 
was  so  damaged  by  sea-water,  that  it  was  thrown 
overboard  by  order  of  the  magistrates,  for  the 
sake  of  the  public  health  ;  and  the  other  part  of 
it,  being  also  damaged,  was  sold  by  the  captain, 
as  well  as  the  fish,  at  a  profit ;  and  he  put  up 
the  ship  for  sale,  which  ne  purchased  at  one- 
fourth  of  her  value,  for  the  benefit  of  the  owners ; 
and  having  repaired  her,  and  being  refused  per- 
mission to  ship  the  remaining  quantity  of  wheat 
to  Teneriffe,  he  directed  it  to  be  sold,  and  bought 
it  for  the  benefit  of  those  concerned  ;  and  by 
leave  of  the  governor,  the  embargo  being  then 
raised  aa  to  the  West  India  islands,  he  shipped 
the  same  for  Madeira,  where  he  arrived'and  de- 
livered it,  and  took  in  a  caigo  of  wine  for  Lon- 
■don,  with  which  he  arrived : — Held,  that  the 
assured,  who  had  abandoned  the  ship  on  receiving 
intelligence  of  the  circumstances  which  had  hap- 
pened previously  to  the  time  of  her  being  per- 
mitted to  proceed  to  Madeira,  was  entitled  to  re- 
cover as  for  a  total  loss  on  the  whole  of  the 
-goods  insured.  Cologan  v.  London  Assurance 
Cowpany^  6  M.  &  S.  447, 


Expense  of  Befitting.]— Insurance  on  a 


ship,  which,  during  her  voyage,  while  loading 
her  homewiurd  cargo,  was  seised  by  the  crew  and 
■carried  away  to  a  distant  country,  and  the  cargo 
plundered  and  the  ship  deserted,  but  was  after- 
wards retaken  by  another  ship,  and  was  brought, 
with  a  small  remaining  part  of  her  cargo,  to  an 
English  port  (not  the  port  of  her  destination), 
and  part  of  her  rigging  was  gone,  and  she  could 
not  be  made  fit  for  a  voyage  again  without  con- 
siderable expense  in  providing  a  crew  and 
stores : — Held,  that  this  was  not  a  total  loss,  so 
as  to  entitle  the  assured  to  abandon  after  notice 
of  the  recapture.  FcUkner  v.  Ritchie^  2  M.  &  S. 
290. 


Burning  Blockade.] — Goods  were  insured 


at  and  from  L.  to  any  port  in  the  river  P. ;  the 
policy  was  effected,  and  tide  ship  sailed,  after 
notification  that  those  ports  were  blockaded :  the 
ship  was  captured  by  the  blockading  squadron  in 
the  river  P.,  but  was  rescued  hy  her  own  crew, 
and  brought  back  with  the  goods  undamaged  to 
L. ;  notice  of  abandonment  was  given  in  &e  in- 
terval between  intelligence  of  the  capture  and  of 
the  rescue  ;  but,  after  the  rescue,  in  fact,  there 
was  no  intention  to  violate  the  blockade  : — Held, 
that  the  voyage  as  insured  was  not  illegal ;  but 
that  the  assiu^  had  no  right  to  recover  for  a 
total  loss  by  reason  of  their  having  offered  to 


abandon,  because  the  abandonment  must  be 
viewed  with  regard  to  the  ultimate  state  of  facts 
at  the  time  when  the  offer  to  abandon  was 
made.  Naylor  v.  Taylor,  9  B.  &  C.  718 ;  4  M. 
&  B.  526. 

Bestitntion.] — An  abandonment  made  after 
capture,  under  circumstances  which  would 
entitle  the  assured  at  the  time  to  recover  as  for 
a  total  loss,  is  not  defeated  so  as  to  become  an 
average  loss  only,  by  the  mere  restitution  and  re- 
turn of  the  ship's  hull,  before  action  brought,  if 
the  restitution  is  under  such  condition  as  to 
make  it  uncertain  whether  the  assured  may  not 
have  to  pay  more  than  its  worth.  Jiflver  v. 
Henderson,  4  M.  &  S.  576. 


Payment   of    Baniom  by   Xaster.]  — 


A- vessel  chartered  to  Oporto,  St.  Ubes,  and 
Gottenburg,  being  taken  at  Oporto  by  the 
enemy,  was  liberated  on  payment  by  the  master 
of  a  sum  of  money,  and  on  condition  of  his 
bringing  home  in  her  to  England,  English  pri- 
soners, to  be  exchanged  for  an  equal  number  of 
French  :  upon  the  news  of  the  capture,  but  after 
the  time  of  the  ship's  liberation,  the  owners 
abandoned  the  ship  to  the  insurers ;  upon  her 
arrival  at  Portsmouth,  the  captain  refused  to  de- 
liver her,  unless  on  repayment  of  the  ransom, 
which  the  owner  refused  : — Held,  that  the  oWner 
being  entitled  to  retake  his  ship,  which  was  safe 
at  Portsmouth,  the  loss  of  the  voyage  did  not 
enable  him  to  recover  upon  a  policy  on  the  ship 
as  for  a  total  loss,  nor  could  he  recover,  as  for  an 
average  loss,  the  sum  which  had  been  paid  by 
the  master  for  the  ship's  random,  and  which 
being  an  illegal  payment,  the  plaintiff  was  not 
bound  to  repay  to  the  master.  Parsons  v.  Scott, 
2  Taunt.  363. 

Purchase  after  Sale  by  Captors.] — ^Where  a 
ship  insured  had  been  captured,  and  brought  into 
a  neutral  port,  and  sold  by  the  captors,  and  the 
captain  bought  her  for  the  benefit  of  the  owners : 
— Held,  that  they  were  only  entitled  to  recover 
on  a  policy  the  sum  paid  by  the  captain,  and 
what  was  expended  on  her  outfit,  and  could  not 
recover  for  a  total  loss.  WMasters  v.  Bhoolhred, 
1  Esp.  237. 

5.  EHBABOO  AinO  COKFISCATIOK. 

Position  of  Consignees  of  Foreigner.]  —  A 
foreigner,  insuring  in  this  country  his  ship  or 
goods  on  a  voyage,  is  not  obliged  to  abandon 
upon  an  embargo  laid  on  the  property  in  the 
ports  of  his  own  country,  as  his  assent  is  vir- 
tually implied  to  every  act  of  his  own  govern- 
ment, and  makes  such  embaz^^o  his  own  volun- 
tary act ;  and  goods  having  ^en  consigned  by 
such  foreigner  on  his  own  account  and  risk,  to 
British  merchants  here,  who  in  consequence  of 
such  consignment  made  advances  to  the  foreigner, 
and  made  insurance  on  his  account,  debiting  him 
with  the  premiums,  the  goods  were  afterwards 
abandoned  in  consequence  of  such  embargo : — 
Held,  that,  as  the  foreigner  could  not  recover 
against  the  underwriters,  his  consignees  could 
not  recover  their  advances  under  a  policy  made 
for  the  benefit  of  the  foreigner,  though  made  in 
their  names,  as  interest  might  appear  ;  however, 
they  might  have  insured  their  separate  interests 
by  a  policy  made  on  their  own  account.  Con^ 
toay  V.  Gray,  10  East,  636.     And  see  Oontoay  r. 
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I'orbeSy  10  East,  539  ;  and  Maury  v.  Shedden,  10 
East,  540. 

Inability  to  Diieharge.]  —  If  a  cargo  of  a 
perishable  nature  is  insured  from  A.  to  B.,  with 
the  usual  memorandum,  and  in  the  course  of  the 
voyage  information  is  received  by  the  master 
that  the  port  of  B.  is  shut  against  ships  of  his 
nation,  in  consequence  of  which  the  commander 
of  the  convoy  orders  the  ship  to  proceed  to 
another  port,  and  the  cargo  is  there  sold  by 
orders  of  the  Vice-Admiralty  Court  for  a  very 
small  sum  of  money,  the  assured  cannot  abandon 
as  for  a  total  loss.  Hadkinson  v.  Robinson ^  3  B. 
&  P.  388. 

In  a  case  of  insurance  upon  goods  consigned  to  a 
particular  port,  if,  on  the  arrival  of  the  ship  there, 
it  is  found  to  be  in  the  hands  of  an  enemy ;  that 
circumstance  does  not  warrant  the  assured  to 
abandon.    Lubbock  v.  Rowcroft^  6  Esp.  50. 

A  party,  having  shipped  goods  on  an  adventure 
to  St.  Petersburg  on  board  a  vessel  chartered 
for  the  purpose,  made  insurance  on  ship  and 
goods  in  the  common  printed  form  in  blank: 
and  by  a  written  memorandtim  in  the  policy, 
the  underwriters  agreed  to  pay  a  total  loss 
in  case  the  ship  should  not  be  allowed 
by  the  Russian  government  to  discharge  her 
cargo  at  St.  P.,  on  which  voyage  the  vessel  had 
then  sailed,  chartered  by  the  plaintiff : — Held, 
that  the  insured  was  entitled  to  recover  upon 
this  policy  on  an  allegation  that  the  vessel  on 
her  arrival  at  St.  P.  was  not  allowed  by  the 
Russian  government  to  discharge  her  cargo,  but 
was  obliged  to  return  back  with  it,  by  which  the 
value  of  the  cargo  was  reduced  below  the  amount 
of  the  invoice  price,  together  with  the  charges 
paid  thereon,  and  the  premiums  of  insumnce. 
Puller  V.  Glover,  12  Bast,  124. 

Where  a  neutral  ship,  bound  from  America  to 
Havre,  was  detained  and  brought  into  a  British 
port,  and  pending  proceedings  in  the  Admiralty, 
the  king  declared  Havre  in  a  state  of  blockade, 
by  which  the  further  prosecution  of  the  voyage 
was  prohibited : — Held,  a  total  loss  of  the  voyage, 
which  entitled  the  neutral  assured  to  abandon. 
BarJtcr  v.  Blakes,  9  East,  283.  And  tee  caries 
ante,  col.  826. 

Sale — Condemnation  Bevened.  ] — An  American, 
properly  licensed  to  export  saltpetre  from  Cal- 
cutta to  America,  having  insured  it  for  the 
voyage,  the  ship  was  seized  by  the  captain  of  a 
British  ship  of  war  at  the  Cape  of  Good  Hope, 
and  the  cargo  condemned,  unshipped,  and  sold 
by  order  of  the  Court  of  Admiralty  there,  whose 
sentence  was  af  terwaids  reversed  on  appeal  here, 
and  the  property  ordered  to  be  restored,  or  its 
value  paid  to  the  owner,  though  upon  payment 
of  the  captor's  costs : — Held,  that  the  assured 
might  recover  as  for  a  total  loss,  without  notice 
of  abandonment ;  the  thing  insured  being  wholly 
lost  to  the  owner  by  the  ui^ipping  and  sale  of 
the  commodity  at  the  Cape,  under  the  order  of 
the  court  there  ;  and  that  such  loss  was  recover- 
able against  the  underwriters,  on  a  count  alleg- 
ing it  to  have  happened  by  the  unlawful  seizure 
and  detention  of  a  British  ship  of  war ;  however 
questionable  it  might  have  been,  if  notice  of 
abandonment  had  been  necessary,  whether  such 
a  notice,  not  given  till  after  the  receipt  of  a 
second  letter  from  the  Cape,  announcmg  the 
condemnation,  landing,  and  sale  of  the  goods, 
"was  in  time,  when  a  prior  letter  of  advice  had 


stated  the  seizure  and  detention,  on  which  no 
notice  had  been  given  ;  and  the  court  of  appeal 
allowing  the  captor  his  costs,  on  the  reversal  of 
the  sentence  of  condemnation,  did  not  the  less 
shew  the  original  seizure  and  detention  to  be 
unlawful.    Mullet  v.  Shedden,  13  East,  304. 

6.  On  Loss  by  otheb  Means. 

Desertion  by  Crew.] — ^A  ship  received  con- 
siderable damage  from  tempestuous  weather, 
and  the  crew,  completely  exhausted,  deserted 
the  ship  on  the  high  seas  for  the  mere  preserva- 
tion of  their  lives  ;  and  the  ship  was  then  taken 
possession  of  by  a  fresh  crew,  who  succeeded  in 
conducting  her  safely  into  port.  The  ship  having 
been  sold  under  the  decree  of  the  Admiralty 
Court  to  pay  the  salvage,  and  it  not  appearing 
that  the  assured  had  taken  any  means  to  prevent 
such  sale : — Held,  that  they  had  no  right  to 
abandon,  and  that  there  was  no  more  than  a 
partial  loss.     Thomely  v.  JTebton,  2  B.  &  A.  613. 

A  ship  being  deserted  at  sea  by  her  crew  for 
the  preservation  of  their  lives,  the  assured  on 
goods  abandoned.  She  was  afterwards  towed 
into  port,  but  the  goods  were  so  much  damaged 
as  not  to  be  worth  sending  to  their  place  of 
destination: — Held,  a  total  loss.  Parry  v. 
Aberdeen,  4  M.  &  B.  343  ;  9  B.  &  C.  411. 

Barratry.] — Barratry  of  the  master  is  a  ground 
of  abandonment  as  for  a  total  loss,  though  the 
goods  ultimately  reach  ^eir  destination  through 
the  agency  of  strangers  to  the  assured.  I>iason  v. 
Reid,  1  D.  &  B.  207  ;  5  B.  &  A.  597. 

7.  Effect  op  Abandonment  on  Fbeight 

AND  Cabgo. 

Charterparty  Freight.] — Where  there  was  a 
policy  on  ship  and  also  on  charterparty  freight 
(that  is,  freight  to  be  earned  by  the  carriage 
homeward  of  a  cargo  chartered  to  be  put  on 
board  at  a  distant  port),  and  the  ship  was  so  in- 
jured at  the  outward  port  that  the  shipowner 
abandoned  to  the  underwriter  on  ship,  there  was 
nothing  to  pass  to  the  underwriter  on  charter- 
party  ireight,  and  consequently  there  was  no 
necessity  of  abandonment  to  him.  Rankin  v. 
Potter,  6  L.  R.,  H.  L.  83 ;  42  L.  J.,  C.  P.  169  ; 
29  L.  T.  142  ;  22  W.  R.  1. 

Priorities.] — ^A  shipowner  having  first  insured 
his  ship  with  A.,  and  his  freight  with  B.,  for  a 
certain  voyage,  and  having  notice  of  an  embargo 
laid  on  the  ship  in  a  foreign  port,  abandoned  the 
ship  and  freight  to  the  respective  underwriters, 
and  received  from  them  tne  whole  amount  of 
their  subscriptions  as  for  a  total  loss  of  both ; 
first  undertaking,  by  a  memorandum  on  the  ship 
policy,  to  assign  to  the  underwriters  thereon  his 
interest  in  the  ship,  and  to  account  to  them  for 
it ;  and  afterwaids  undertaking,  by  a  similar 
memorandum  on  the  freight  policy,  to  assign  to 
those  underwriters  all  right  of  recoveiy,  com- 
pensation, &c.  The  ship  being  afterwards 
liberated,  and  earning  freight,  which  was  re- 
ceived by  the  assured  : — Held,  that  however  the 
question  of  priority  as  to  the  title  to  the  freight 
might  have  been  as  between  the  different  sets  of 
underwriters  litigating  out  of  the  same  fund,  and 
however  the  weight  of  argument  might  prepon- 
derate in  favour  of  the  underwriters  on  the 
ship ;  yet  that  the  assured,  who  had  received  the 
freight  from  the  shippers  of  goods,  was  at  al' 
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to  R.  in  London ;  that  they  did  not,  nor  did  N. 
or  any  other  person  on  their  behalf,  receive  the 
premium  or  deliver  the  policy  at  Belfast,  and 
that,  in  accordance  with  a  well-known  ciistom  of 
Lloyd's,  any  money  which  might  become  due 
under  the  policy  was  payable  at  Lloyd's,  and  not 
elsewhere.  The  plaintiff  alleged  that  he  had  no 
notice  or  knowledge  of  that  custom  before  effect- 
ing the  policy.  The  defendants  refused  to  pay 
the  amount  of  the  policy  to  the  plaintiff  : — Held, 
that  the  plaintiff,  w^ho  had  no  knowledge  or 
notice  of  tne  alleged  custom  before  effecting  the 
policy,  was  not  bound  thereby,  that  the  defen- 
dants were  bound  to  pay  the  amount  (if  any) 
due  on  the  policy  to  the  plaintiff  in  Belfast,  that 
the  non-payment  constituted  a  breach  of  their 
contract  with  the  plaintiff,  within  the  jurisdic- 
tion, and  that  he  was  entitled  to  an  order  for 
leave  to  serve  a  writ  to  recover  the  amount  of 
the  policy  on  the  defendants  out  of  the  juris- 
diction.   Ward  V.  HarrU,  8  L.  R.,  Ir.  36&— C.  A, 

5.  Expenses  Ikcusbed  in  bespect  of. 

Suing  and  Labonring  Claiue — Salvage  and 
Bepain.] — General  average  and  salvage  do  not 
come  within  either  the  words  or  the  object  of 
the  suing  and  labouring  clause  of  a  policy  of 
marine  assurance.  AitehUon  v.  Lohre^  4  App.  Cas. 
756  ;  49  L.  J.,  Q.  B.  123  ;  41 L.  T.  323 ;  28  W.  R.  1. 

Salvage  expenses  are  not  assessed  upon  the 
quantum  meruit  principle,  but  on  the  general 
principle  of  maritime  law,  rewarding  persons 
who  by  great  and  perhaps  dangerous  exertions 
bring  in  a  ship,  for  which  exertions,  if  not  suc- 
cessful, nothing  would  have  been  paid.    Ih, 

The  assured,  who  had  not  abandoned,  but  had 
elected  to  repair,  after  damage  sustained  from 
perils  of  the  sea,  was  held,  therefore,  not  en- 
titled to  recover  under  that  clause  the  expenses 
of  salvage.   Ih, 

Deduction  of  One-third.]— But  held  that,  up  to 
the  amount  insured,  he  was  entitled  to  recover 
the  cost  of  repair,  with  the  reduction  of  one- 
third  new  for  old,  even  although  the  amount  cal- 
culated upon  that  principle  should  exceed  the 
amount  that  would  be  payable  upon  a  total  loss 
with  benefit  of  salvage,  and  should  equal  the 
whole  sum  insured.    Ih. 

The  ship  Crimea  was  insured  with  the  de- 
fendant for  1,200/.,  being  valued  in  the  policy  at 
2,600/.  It  encountered  ver^  bad  weat&er,  and 
was  in  danger  of  sinking :  it  was  rescued  by  a 
steamer,  which  obtained  from  the  Irish  Court  of 
Admiralty  800/.  as  salvage  money.  The  owner 
did  not  abandon,  but  elected  to  repair.  The 
defendant's  proportion  of  the  repair  expenses 
amounted  (id^ter  the  deduction  of  one-third  new 
for  old)  to  1,200/.,  the  full  sum  he  had  insured, 
iind  he  was  held  liable  to  that  amount ;  but  was 
held  not  to  be  liable  to  any  part  of  the  salvage 
expenses.    Ih, 

The  expenses  which  may  be  recovered  by  the 
assured  under  the  suing  and  labouring  clause  in 
a  policy  free  of  particular  average,  are  confined 
to  the  expenses  which  are  necessary  to  avert  a 
total  loss,  for  which  the  insurer  would  be  liable. 
Meyer  v.  Ralli,  1  C.  P.  D.  358  ;  45  L.  J.,  C.  P. 
741  ;  35  L.  T.  838  ;  24  W.  R.  963. 

When  a  ship  partially  damaged  has  been  re- 
jmired  by  the  owners,  the  insurers  are  only  liable 
to  the  amount  of  two-thirds  of  the  cost  of  repair, 
unless  circumstances  are  shewn  to  take  the  case 


out  of  the  ordinary  rule  of  deduction  of  one-third 
for  the  benefit  of  the  owners  from  the  repairs. 
Poingdestre  v.  Royal  Exchange  Assuranee  Cout- 
panvy  R.  &  M.  378. 

where  a  ship  has  been  repaired,  the  under- 
writers are  not  entitled  to  the  usual  deductions 
of  one-third,  new  for  old,  the  ship  not  having 
been  put  into  t^e  free  possession  of  the  owner 
again.    Da  Costa  v.  Neionhamy  2  T.  R.  407. 

If  a  new  ship  is  insured  *'  on  a  voyage  from 
Bristol  to  New  York,  during  her  stay  there,  and 
back  to  her  port  of  discharge,"  and  on  her  passage 
back  from  New  York  to  England  sustains  an  in- 
jury, which  requires  repairs  ;  the  underwriter  is 
not  entitled  to  deduct  one-third  new  for  old,  as 
the  whole  is  to  be  considered  only  one  voyage. 
Fenwick  v.  Rohifuon,  3  C.  &  P.  323. 

A  new  ship  was  chartered  and  insured  from 
London  to  New  South  Wales,  and  the  freight 
made  payable  on  her  arrival  there.  Being  un- 
able to  procure  homeward  fi^ight,  she  went  to 
Madras,  and  there  took  in  freight  to  England, 
and  a  fr^  policy  was  entered  into.  The  ship 
was  lost  on  the  homeward  voyage :  the  route 
being  a  common  one  for  ships  chartered  to  New 
South  Wales  : — Held,  that  the  ship  was  on  her 
first  voyage,  and  that,  consequently,  the  under- 
writers were  not  entitled  to  a  new-for-old  deduc- 
tion of  one-third.  Pirie  v.  Steele,  2  M.  &  Rob. 
49  ;  8  C.  &  P.  200. 

The  rule  of  deducting  one-third  new  for  old, 
after  the  first  voyage,  luts  grown  up  to  prevent 
controversy.    Ih. 

A  policy  contained  the  following  clause :  "  The 
usual  deduction  of  one-third  of  the  amount  of 
repairs  will  not  be  made  by  this  company  in  the 
case  of  ships  built  within  the  limits  of  the  United 
Kingdom,  until  after  eighteen  months,  or  in  the 
case  of  colonial-built  ships  until  after  twelve 
months  from  the  date  of  the  builders'  certificate, 
but  after  such  dates  respectively  the  deduction 
will  be  made."  By  custom  underwriters  make  a 
deduction  of  one-third  new  for  old  only  in  re- 
spect of  repairs  made  after  the  first  voyage  of  a 
vessel : — Held,  that  the  expression, "  usual  deduc- 
tion," had  reference  to  the  quantum  only,  and  that 
in  the  case  of  a  colonial-built  ship  the  under- 
writers were  entitled  to  make  the  deduction  of 
one-third  after  twelve  months  from  the  date  of 
the  builders'  certificate,  although  the  ship  had 
not  completed  her  first  voyage.  Byrne  v.  Mer^ 
cantUe  Insurance  Company ,  4  H.  &  C.  506. 

Owner  Selling  instead  of  Bepairing— Kode  of 
estimating  Liability.] — Where  a  ship  that  is  lu: 
sured  is  injured  by  perils  insured  againdt,  and  the 
owner  instead  of  repairing  sells  her  during  the 
continuance  of  the  risk,  the  loss  to  be  made  good 
by  the  underwriters  depends  on  the  depreciation 
in  the  value  of  the  ship,  and  not  on  the  amount 
that  it  would  have  cost  to  repair  her  with  an 
allowance  in  respect  of  new  materials  for  old. 
The  estimate  cost  of  repairs,  though  rejected  as 
a  direct  measure  of  loss,  might  be  the  measure 
of  the  difference  between  the  ship's  sound  and 
damaged  values,  if  no  other  means  can  be  found 
for  arriving  at  the  loss  really  sustained.  The  de- 
preciation in  value  is  to  be  ascertained  by  taking 
the  value  of  the  ship  (if  sound)  at  the  port  of 
distress,  and  her  value  there  in  her  damaged  con- 
dition. To  ascertain  the  liability  of  the  insurers, 
the  proportion  so  arrived  at  should  be  applied  to 
the  real  value  of  the  ship  at  the  commencement 
of  the  risk,  if  the  policy  be  open,  or  to  the  agreed 
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valne  if  the  policy  be  valued  (Brett,  L.  J.,  dis- 
senting). Pitman  \.  Universal  Marine  Iniurance 
Company,  9  Q.  B.  D.  192  ;  •  51  L.  J.,  Q.  B.  561 ;  4(5 
L.  T.  863  ;  50  W.  B.  906— C.  A.  Affirming  4 
Asp.  M.  C.  444  ;  46  L.  T.  46. 

Held,  bj  Brett,  L.  J.,  that  the  matter  against 
which  the  owner  was  indemnified  was  the  cost  of 
repairs,  and  not  any  diminution  in  the  saleable 
value  of  the  ship,  and  that  therefore  loss  or  gain 
by  the  sale  of  the  ship  was  outside  the  contract 
of  insurance,  and  was  not  a  matter  to  be  con- 
sidered between  the  assured  and  the  underwriter 
in  adjusting  either  a  total  or  a  partial  loss  on 
the  ship.    Ih, 

On  Sale  by  Court.] —A  ship,  the  M.,  was 
insured,  "  including  the  risk  of  running  down  or 
doing  damage  to  any  other  vessel,  the  same  as 
the  Indemnity  Company's  policy,"  valued  at 
3,000/.  The  Indemnity  Company's  running- 
down  clause  is,  that  if  the  ship,  by  negligence, 
shall  run  down  any  other  vessel,  "and  the 
assured  shall  thereby  become  liable  to  pay,  and 
«ball  pay,  any  sum  not  exceeding  the  value  of 
the  ship  or  vessel,"  (assured)  "  and  her  freight, 
by  or  in  pursuance  of  judgment  of  any  ooflrt  of 
law  or  equity,"  the  insurers  shall  pay  "such 
proportion  of  three-fourths  of  the  sum  so  paid 
as  aforesaid,  -as  the  sum  hereby  assured  shall 
bear  to  the  value  of  the  ship  or  vessel  hereby 
assured,  and  her  freight."  The  M.,  through  negli- 
gence, ran  down  another  vessel.  She  was  sold 
under  a  decree  of  the  Court  of  Admiralty,  and 
the  proceeds  paid  over  for  satisfying  the  damage. 
It  was  admitted  that  the  insured  lost  his  ship, 
which  was  of  the  value  of  3,000Z.  and  upwards, 
it  being  sold  against  his  wiU,  but  that  tiie  pro- 
ceeds which  were  paid  over  were  only  2,1102. : — 
Held,  that  the  underwriters  were  bound  to  make 
good  three-fourths  of  the  proceeds  actually  paid, 
viz.,  2,110/.,  and  not  three-fourths  of  the  valae  of 
the  ship.  Thompson  v.  Reynolds,  7  El.  k  Bl. 
172  ;  26  L.  J.,  Q.  B.  93  ;  3  Jur.,  N.  S.  464. 

Costs  of  Salvage.]— The  plaintiff  agreed  with 
one  W.  for  a  sum  of  10,000/.  to  transport  the 
obelisk  known  as  "Cleopatra's  needle"  from 
Alexandria  to  London,  and  there  to  erect  it 
upon  some  public  site  to  be  afterwards  selected. 
To  cover  the  expenses  (about  4,000/.)  plaintiff 
caused  two  policies  to  be  effected  with  the  re- 
spective defendants  "  upon  the  goods  and  mer- 
chandizes in  the  good  ship  or  vessel  called  the 
Cleopatra  iron  vessel  containing  the  obelisk  .  . 

.  .  .  valued  at  4,000/ against  the  risks  of 

total  loss  only ; "  the  risks  insured  against  being 
the  ordinary  sea  risks,  and  the  suing  and  labour- 
ing clause  being  in  the  usual  form.  In  the 
course  of  the  voyage  the  Cleopatra  got  adrift  in 
the  Bay  of  Biscay ;  and  was  ultimately  picked 
up  by  another  steamer  and  carried  into  Ferrol, 
where  the  salvors  detained  her  under  a  claim  of 
salvage.  The  Admiralty  Division  awarded  them 
2,000/.  and  costs.  In  actions  upon  the  policies : — 
Held,  that  under  the  suing  and  labouring  clause, 
the  assured  was  entitled  to  recover  the  2,000/. 
awarded  to  the  salvors,  but  not  the  costs  of  the 
proceedings  in  the  Admiralty  Court,  nor  the 
expenses  incurred  by  him  in  refitting  the 
Cleopatra  at  Ferrol  and  towing  her  to  London. 
Dixon  V.  WhitwoHh,  4  C.  P.  D.  371 ;  48  L.  J., 
C.  P.  638  ;  40  L.  T.  718  ;  28  W.  B.  184. 

Cost!  and  IHunages.]— The  ship  A,  insured  in 


a  club,  by  one  of  the  conditions  of  which  it  was 
provided,  that,  "  in  case  of  damage  or  loss  by 
contract  which  any  ship  in  this  association  may 
do  to  others,  this  society  shall  be  liable  to  con- 
tribute its  proportion,  but  not  beyond  the  sum 
insured,  and  also  law  costs  given  in  any  suit  or 
action  defended  by  the  previous  consent  in 
writing  of  the  managers  upon  this  policy,"  ran 
into,  and  damaged  the  ship  B.  The  owners  of 
the  injured  vessel  caused  the  ship  A.  to  be 
arrested  under  process  from  the  Admiralty 
Court ;  whereupon  her  owner  and  the  club,  in 
order  to  procure  her  release,  agreed  that  they  or 
one  of  them  would  pay  them  "the  amount  of 
damage  which  the  ship  B.  had  received  from  the 
collision,  and  also  the  costs  of  the  proceedings 
in  the  Coui-t  of  Admiralty  against  the  ship,"  to 
be  ascertained,  in  case  of  dispute,  by  Mr. 
Bichaids,  the  average-stater: — Held,  that  the 
ship  B.,  meant  the  owners  of  the  ship  B.,  and 
that  they  were  entitled  to  recover  the  same 
measure  of  damages  under  the  agreement  that 
they  would  have  been  entitled  to  in  the  pro- 
ceedings in  the  Admiralty  Court ;  viz.  the  ex- 
penses of  repairing  their  vessel,  the  costs  incurred 
in  the  arrest  and  detention  of  the  A.,  and  the  loss 
of  freight  during  the  time  the  B.'s  repairs  wei-e 
going  on.  Heard  v.  Holwum,  19  C.  B.,  N.  S.  1 ; 
34  L.  J.,  C.  P.  239  ;  11  Jur.,  N.  S.  644  ;  12  L.  T. 
455 ;  13  W.  R.  745. 

A  policy  on  a  vessel  in  the  ordinary  form  of  a 
Lloyd's  policy,  with  the  usual  suing  and  labour- 
ing  clause,  had  a  collision  clause  attached  to  it, 
by  which  the  assurers  agreed  that  in  case  the 
vessel  should  by  accident  or  negligence  run  down 
or  damage  any  other  vessel,  and  the  assured 
should  thereby  become  liable  to  pay  and  should 
pay  as  damages  any  sum  not  excee(^g  the  value 
of  the  vessel  assured  and  her  freight,  by  the 
judgment  of  any  court  given  in  a  suit  defended 
with  the  previous  consent  in  writing  of  the 
assurers,  tncy  would  pay  such  proportion  of 
three-fourths  of  the  sum  so  paid  by  the  assured 
as  the  sum  insured  on  the  vessel  bore  to  the 
value  of  such  vessel  and  her  freight.  The 
assured  having  afterwards  successfully  defended, 
with  the  written  consent  of  the  assurers,  a  suit 
in  a  consular  court  abroad,  in  which  the  assured 
vessel  was  charged  with  negligence  in  running 
down  another  vessel,  brought  an  action  against 
an  underwriter  of  such  policy  for  his  proportion 
of  the  costs  incurred  by  the  assured  in  defending 
such  suit: — Held,  that  the  assured  was  not 
entitled  4n  such  action  to  recover  such  costs, 
either  on  the  policy  under  the  collision,  or  suing 
and  labouring  clauses,  or  on  the  common  count 
for  money  paid.  Xenos  v.  Fox,  4  L.  R.,  C.  P. 
665 ;  88  L.  J.,  C.  P.  351 ;  17  W.  R.  893— Ex.  Ch. 

Costs  of  Compromise.] — Insurers  are  liable  to 
pay  the  charge  of  a  compromise  bon&  fide  made 
to  prevent  the  ship  from  being  condemned  as 
lawful  prize.    Berens  v.  Rucher,  1  W.  Bl.  313. 

Expenses  of  Preserying  and  Forwarding 
Goods.] — A  ship,  with  a  cargo  of  palm  oil  for 
Liverpool,  was  stranded  near  Pwllheli,  on  the 
coast  of  Wales.  It  became  necessary  to  land 
the  cargo  there,  and  this  was  properly  done. 
The  ship,  after  some  temporary  repair  on  the 
beach,  was  towed*  to  Carnarvon,  the  nearest  port, 
and  there  repaired  so  as  to  be  seaworthy  for  the 
completion  of  the  voyage.  The  oil  was  forwarded 
by  railway  to  Liverpool,  at  a  cost  to  the  ship- 
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owner  of  2121.  16s.  Id. ;  and  the  freight  was 
received  by  him.  The  oil  might  have  been  kept 
at  Pwllheli  until  the  ship  was  repaired,  and  then 
re-shipped  at  T.,  a  place  about  seven  miles  from 
Pwllheli.  This  would  have  been  a  reasonable 
course  to  adopt,  and  it  would  have  cost  70Z.  In 
an  action  against  the  insurers  on  freight : — Held, 
that  the  shipowner,  having  incurred  expense  for 
the  purpose  of  averting  a  loss  of  freight,  was 
entitled  to  recover,  under  the  suing  and  labouring 
clause,  so  much  thereof  as  was  reasonably  in- 
curred ;  and  that  the  proper  measure  w^as  the  sum 
it  would  have  cost  to  re-ship  the  oil  at  T.  Lee 
V.  Sont7ier?i  Insurance  Compayiy^  5  L.  R.,  C.  P. 
397  ;  39  L.  J.,  C.  P.  218  ;  22  L.  T.  443;  18  W.  R. 
863. 

In  a  policy  underthe  suing  and  labouring  clause, 
may  be  recovered  all  expenses  which  have  been 
incurred  for  the  purpose  of  averting  a  loss  or 
damage  to  the  subject-matter  of  insurance,  and 
not  merely  those  expenses  which  are  incurred 
where  the  insured  abandons  the  subject-matter 
insured,  and  tries  to  save  what  has  become  the 
property  of  the  insurers ;  and  the  effect  of  a 
warranty  against  particular  average  is  merely  to 
limit  the  operation  of  the  insurance  to  a  total 
loss  of  the  subject-matter,  and  is  not  to  prevent 
a  recovery  under  the  suing  and  labouring  clause 
of  extraordinary  expense  which  may  be  incurred 
in  preserving  it.  Kidston  v.  Empire  Marine 
Insurance  Comvany^  1  L.  R.,  C.  P.  535  ;  12  Jur., 
N.  S.  666  ;  15  L.  T.  12 ;  15  W.  R.  63.  Affirmed 
on  appeal,  2  L.  R.,  C.  P.  357  ;  36  L.  J.,  0.  P.  156  ; 
16  L.  T.  119 ;  15  W.  R.  769— Ex.  Ch. 

A.,  having  chartered  his  vessel  for  a  voyage, 
insured  the  chartered  freight  with  B.  by  a  policy 
containing  a  warranty  against  particular  average 
and  the  usual  suing  and  labouring  clause.  The 
ship  was  lost,  and  Uie  goods  landed,  warehoused, 
and  sent  on  at  a  less  freight  from  an  intermediate 
port: — Held,  that  there  was  a  total  loss  of 
freight  at  the  intermediate  port,  unless  it  could 
be  averted  by  such  forwarding ;  that  such 
forwarding  was  a  particular  charge  within  the 
suing  and  labouring  clause,  and  did  not  convert 
the  total  into  a  partial  loss  within  the  warranty 
against  particular  average,  and  that  A.  was 
therefore  entitled  to  recover  the  expense  of  such 
forwarding  from  B.  in  an  action  on  the  policy. 
lb, 

A  ship  during  her  voyage  from  India  to  Lon- 
don was  stranded  on  the  coast  of  France.  The 
shipowner  dispatched  his  manager  and  other  per- 
sons to  take  part  in  the  necessary  salvage  opera- 
tions, and  the  whole  of  the  cargo  was  saved, 
traneliipped,  and  brought  forward  to  London 
and  the  freight  earned.  Part  of  the  careo  which 
could  not  be  identified  was  sold  by  tne  ship- 
owner by  arrangement  with  the  consignees 
through  a  broker,  who  received  his  brokerage. 
The  shipowner  incurred  considerable  trouble  in 
chartering  ships  to  cany  on  the  caigo  from 
France  to  London,  and  in  sending  out  lighters 
and  necessary  appliances  to  France,  and  in  the 
identification  of  the  cargo,  preparing  for  the  sale, 
and  answering  the  inquiries  of  and  arranging  with 
the  consignees.  In  the  average  statement  a  re- 
muneration to  the  shipowner  for  "  arranging  for 
salvage  operations,  receiving  cargo,  meeting  and 
arranging  with  consignees,  and  receiving  and 
paying  proceeds,  and  generally' conducting  the 
tjusiness,"  was  charged  partly  to  general  average, 
and  partly  as  particular  average  on  the  several  in- 
terests rateably,  the  average-stater  thinking  that 


the  amount  was  a  reasonable  remuneration  to 
the  shipowner  for  his  services  and  for  commis- 
sion on  the  sale  of  unidentified  cargo,  and  on 
disbarsements : — Held,  that  under  the  circum- 
stances the  amount  was  improperly  charged  and 
could  not  be  recovered,  there  being  no  contract 
on  the  part  of  the  owners  of  the  cargo  to  remune- 
rate the  shipowner  for  his  services,  a  great  part 
of  which  had  been  rendered  with  the  object  of 
earning  his  freight.  Schvster  v.  Fletcher,  3 
Q.  B.  D.  418  ;  47  L.  J.,  Q.  B.  630 ;  26  W.  R.  756. 

Where  goods  are  insured  by  a  policy  in  the  or- 
dinary form,  the  expression  "warranted  free  from 
particular  average,  is  not  confined  to  losses 
arising  from  injury  to,  or  deterioration  of,  the 
goods  themselves,  but  is  equivalent  to  a  stipula- 
tion against  total  loss  and  general  average  only  ; 
and,  consequently,  includes  expenses  incurred  in 
relation  to  the  goods.  Great  Indian  Peninsular 
Railway  Company  v.  Saunders,  1  B.  &  S.  41  ; 
30  L.  J.,  Q.  B.  218  ;  7  Jur.,  N.  8.  823  ;  4  L.  T. 
240.  Affirmed  on  appeal,  2  B.  &  S.  266  ;  31 
L.  J.,  Q.  B.  206  ;  9  Jur.,  N,  S.  198  ;  6  L.  T.  297 ; 
10  W.  R.  520— Ex.  Ch. 

A  quantity  of  iron  rails  was  shipped  to  be  car- 
ried to  a  certain  place,  for  a  sum  to  be  paid  here^ 
ship  lost  or  not  lost.  The  shippers  insured  them 
by  a  policy  "warranted  free  from  particular 
average,  unless  the  ship  be  stranded,  sunk,  or 
burnt ;"  with  a  clause  authorizing  the  assured  to 
"  sue,  labour,  and  travel  for,  in,  and  about,  the 
defence,  safeguard  and  recoveiy  of  the  goods.** 
The  ship  was  neither  stranded,  sunk,  nor  burnt ; 
but  there  was  a  constructive  total  loss  of  her  by 
perils  of  the  sea.  The  rails  were  saved,  and  sent 
on  in  other  vessels  to  their  destination,  for  which 
the  assured  was  compelled  to  pay  freight  to  an 
amount  not  exceeding  the  value  of  the  rails : — - 
Held,  that  this  freight  was  not  recoverable  under 
the  policy.    Ih» 

A  cargo  of  bacon  was  insured  from  Liverpool 
to  New  York  by  a  policy  containing  the  excep- 
tion ^*  warranted  free  from  average,  unless  general 
or  the  ship  be  stranded,  sunk,  or  burnt,*'  and  a 
suing  and  labouring  clause  in  its  ordinary  form. 
The  ship  in  the  course  of  its  voyage  was  disabled 
and  the  cargo  discharged.  Part  of  the  bacon  was 
condemned  and  sold,  and  the  remainder  sent  on 
in  two  vessels ;  all  of  which  was  proper  under 
the  circumstances  : — Held,  that  neither  the  extra 
freight  incurred  by  reason  of  the  transhipment, 
nor  the  cost  of  warehousing,  surveying  and 
cooperage  of  the  goods,  could  l^  recovered  under 
the  policy.  Booth  v.  Gair,  15  C.  B.,  N.  S.  291  ; 
33  L.  J.,  C.  P.  99  ;  9  Jur.,  N.  S.  1326  ;  12  W.  R.  106. 


Parol  Evldenoe — <*  Partionlar  Charges.'*] 


— Evidence  was  given  to  shew  that  expenses  in- 
curred in  saving  the  subject-matter  of  insurance 
were,  by  usage,  called  **  particular  charges  "  and 
not  "particular  average:*' — Held,  that  such 
evidence  was  admissible,  but  tiiat  it  was  in 
affirmance  of  the  common  law,  and  did  not 
control  or  vary  the  policy,  and  left  the  case 
exactly  in  the  same  position  as  if  it  had  not 
been  given.  Kidston  v.  Empire  Marine  Insur^ 
ance  Company,  tupra, 

Question  for  Jury.] — Where  goods  are  in  con- 
sequence of  the  perils  insured  against  lying  at  a 
place  different  from  the  place  of  their  destina- 
tion, damaged,  but  in  such  a  state  that  they  can 
at  some  cost  be  put  into  a  condition  to  be  carried 
to  their  destination,  the  jury,  in  order  to  ascer* 
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tain  whether  there  is  a  constructive  total  loss  of 
the  goods,  must  determine  whether  or  not  it  is 
practically  possible  to  carry  them  on, — ^that  is, 
whether  to  do  so  wiU  cost  more  than  they  are 
worth  ;  and,  in  determining  this,  the  jury  is  to 
take  into  account  all  the  extra  expenses  conse- 
quent on  the  perils  of  the  sea,  such  as  drying, 
landing,  warehousing,  and  re-shipping  the  goods  ; 
but  they  are  not  to  take  into  account  the  fact 
that,  if  they  are  carried  on  in  the  original  bot- 
tom, or  by  the  original  shipowner  in  a  substi- 
tuted bottom,  they  will  have  to  pay  the  freight 
contracted  to  be  paid  ;  that  being  a  charge  to 
which  the  goods  are  liable  when  delivered, 
whether  the  perils  of  the  sea  affect  them  or  not. 
FamwoHh  v.  Hyde,  1  H.  &  R.  433  ;  35  L.  J., 
C.  P.  250 ;  12  Jur.,  N.  S.  997.  Affirmed  on  ap- 
peal, 2  L.  R.,  C.  P.  204  ;  36  L.  J.,  C.  P.  33  ;  15 
L.  T.  395  ;  16  W.  R.  340— Ex.  Ch. 

When  the  original  bottom  is  disabled  by  the 
perils  of  the  sea,  so  that  the  shipowner  is  not 
bound  to  carry  the  goods  on,  and  he  does  not 
choose  to  do  so,  the  jury  is  not  to  take  into  ac- 
count the  whole  of  the  cost  of  transit  from  the 
place  of  distress  to  the  place  of  destination 
which  must  be  incurred  by  the  goods  owner  if 
he  carries  them  ou,  but  only  the  excess  of  that 
cost  above  that  which  would  have  been  incurred 
if  no  peril  had  intervened.    Ih, 

Damage  by  Fire. ] — In  a  policy  upon  a  steamer, 
in  the  ordinary  form,  the  hull  and  the  machinery 
were  separately  valued,  with  a  clause,  "  average 
on  the  whole  or  on  each  as  if  separately  insured." 
The  steamer  had  discharged  her  cargo  at  C,  and 
while  she  lay  there  without  any  cargo  on  board, 
her  hull  was  damaged  by  fire.  The  cost  of  re- 
pairs to  the  hull  amounted,  after  a  deduction  of 
the  usual  one-third,  to  386/.  \%s,  6rf.,  including 
9/.  0*.  \d,  of  Lloyd*s  surveyors'  fees.  An  addi- 
tional sum  of  obi,  58,  lOd.  was  expended  in  ex- 
tinguishing the  fire.  It  was  propo^  to  add  this 
to  Uie  other  sum,  so  as  to  take  the  case  out  of  the 
common  three  per  cent,  memorandum : — Held, 
that  these  expenses  must  be  apportioned  to  the 
hull  and  machinery  according  to  their  respective 
values,  and  that  only  the  sum  due  for  tne  hull 
could  be  added  to  the  direct  loss  on  the  hull. 
Oppenheim  v.  Fry,  3  B.  &  S.  873  ;  8  L.  T.  385  ; 
11  AV.  R.'726.  Affirmed  on  appeal,  5  B.  &  S.  348  ; 
33  L.  J.,  Q.  B.  267  ;  10  L.  T.  539  ;  12  W.  R.  831 
—Ex.  Ch.   And  see  Aohard  v.  Ring,  31  L.  T.  647. 

Beplaeing  Copper  when  Yesiel  Damaged  and 
Sold.] — ^A  vessel  insured  on  a  time  policy  started 
from  Calcutta  for  England.  While  proceeding 
down  the  river  Hooghly,  she  sustained  some 
damage  by  an  accidentol  collision  with  a  steam- 
Tessel,  and  after  a  few  days  was  found  to  leak  so 
much,  as  to  render  it  necessary  to  return.  She 
underwent  some  repair,  and  was  re-ooppered,  and 
again  set  sail  for  England ;  but  she  was  again 
compelled  to  return,  was  put  into  dock,  her 
wales,  &c  removed,  for  the  purpose  of  examining 
the  condition  of  her  timbers,  and  was  ultimately 
found  so  defective  as  to  render  it  inexpedient  to 
repair  her,  and  consequently  she  was  sold  as  she 
lay,  for  the  purpose  of  being  broken  up.  The 
assured  claimed  for  an  average,  and  also  for  a 
total  loss ;  the  jury  negatived  the  latter,  and,  as 
to  the  former,  returned  the  following  verdict : — 
"Verdict  for  the  plaintiff  on  the  first  issue,  suffi- 
cient not  having  been  paid  into  eourt  to  cover 
the  expense  of  stripping  off  and  replacing  the 


copper,  for  all  the  repairs  and  charges  on  both 
occasions  of  the  return  of  the  vessel  to  Calcutta 
actually  incurred,  and  also  what  would  have  been 
necessary  for  replacing  the  wales,  which  we  con- 
sider was  the  consequence  of  the  collision  :" — 
Held,  that  the  plaintiff  was  not  entitled  to  re- 
cover anything  m  respect  of  the  replacing  of  the 
wales,  that  expense  not  having  been  actually  in- 
curred.   SteioaH  v.  Steele,  5  Scott,  N.  R.  927. 

On  Loss  of  Freight]— The  plaintiffs,  ship- 
owners, entered  into  a  cnarterparty  which  pro- 
vided for  payment  of  freight  at  a  specific  rate, 
and  that  "If  any  portion  of  the  cargo  be  de- 
livered sea  damaged,  the  freight  on  such  sea- 
damaged  portion  to  be  two-tMrds  of  the  above 
rate."  They  effected  an  insurance  with  under- 
writers, **To  cover  only  the  one- third  loss  of 
freight  in  consequence  of  sea  damage  as  per 
charterparty."  Sea  damage  happened,  and  one- 
third  of  the  freight  on  the  searoamaged  portion 
of  the  caigo  was  deducted  by  the  chailerers  from 
the  total  amount  of  freight : — Held,  that  the 
subject-matter  of  insurance  was  "  the  one-third 
loss  of  freight  in  consequence  of  sea  damage,*' 
and  that  the  plaintiffs  were  entitled  to  recover 
from  each  undejwriter  only  such  proportion  of 
the  amount  of  the  loss  as  the  amount  of  his  sub- 
scription bore  to  the  total  sum  for  which  the 
underwriters  subscribed  the  policy.  Or\ffith8  v. 
Bramley-Moore,  4  Q.  B.  D.  70 ;  48  L.  J.,  Q.  B. 
201 ;  40  L.  T.  149  ;  27  W.  R.  480— C.  A. 


Advanoei.] — ^A  policy  was  effected  at  and 


from  the  river  Plate  to  Canton  and  back,  on 
specie  shipped  in  the  river  Plate,  and  on  the 
returns  thereof,  in  any  description  of  merchan- 
dize, with  liberty  to  declare  and  value  thereafter. 
The  assured  chartered  a  vessel  on  a  voyage  from 
Buenos  Ayres  to  Canton  and  back,  and  they 
were  to  pay  for  the  voyage  10,000  dollars,  in 
manner  following  :  viz.  "  in  China,  all  the  sums 
that  might  be  necessary  for  the  payment  of  the 
port  charges,  and  other  incidental  expenses,  the 
latter  not  exceeding  2,000  dollars,  and  the 
balance  at  thirty  days  after  the  yessel's  return  to 
Buenos  Ayres."  The  underwriters  had  no  notice 
of  the  terms  of  the  charterparty.  The  assured 
shipped  on  board  this  vessel  at  Buenos  Ayres  a 
quantity  of  specie,  consigned  to  an  agent  at 
Canton,  who,  on  the  ship's  arrival  there,  ad- 
vanced to  the  captain  a  sum  of  money,  being  the 
amount  of  the  port  charges,  and  a  further  sum 
of  incidental  expenses;  and  he  shipped  other 
goods  on  boaid  the  vessel,  on  account  of  his 
principals,  for  the  homeward  voyage.  No  valua- 
tion was  ever  made  in  pursuance  of  the  liberty 
reserved  by  the  policy.  The  vessel,  on  her  return 
voyage,  was  lost : — ^Held,  that  the  assured  were 
not  entitled  to  recover  the  two  sums  paid  by 
their  agent  at  Canton,  for  port  charges  and 
other  incidental  expenses,  as  part  of  the  value 
of  the  merohandize  shipped  at  Canton,  and  in- 
sured by  the  policy,  inasmuch  as  the  money 
agreed  to  be  paid  there  was  not  properly  freight, 
and  had  no  distinct  relation  to  the  goods  shipped. 
Winter  v.  Haldimand,  2  B.  &  Ad.  649. 

A.  let  his  ship  to  freight  and  charter  to  B.  for 
a  voyage,  the  probable  duration  of  which  was 
eight  months,  at  lOOZ.  per  month,  and,  by  the 
charterparty,  B.  was  to  make  the  advances  for 
sailing  charges,  on  account  of  the  money  payable 
for  the  hire  of  the  ship,  miscalled  freight ;  B. 
insured  300/.  with  C,  for  money  advanced  on 
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sailing  charges,  and  A.,  at  the  same  time,  in- 
sured with  C.  iOOl.  on  freight.  Upon  a  total 
loss  : — Held,  that  C.  was  not  entitled  to  consider 
A.'s  policy  as  effected  on  gross  freight,  and  that, 
the  amount  being  800/.,  A.  was  his  own  insurer 
for  a  moiety  of  the  risk.  Etcher  v.  Aldan,  1  M. 
&  R.  165. 

A  ship  was  chartered  to  proceed  to  Cardiff, 
there  load  a  cargo  of  coals,  and  "  therewith  pro- 
ceed to  San  Francisco,  and  deliver  the  same  on 
being  paid  freight  at  the  rate  of  42. 10«.  per  ton  ; 
the  freight  to  l^  paid  by  good  and  approved  bills 
on  London,  at  six  months*  date  from  the  date  of 
sailing,  less  cost  of  insurance,  to  be  effected  by 
charterer  at  ship's  expense,  oc  in  cash,  less  800Z., 
which  is  to  be  paid  on  delivery  of  cargo."  The 
charterer,  under  the  teims  of  the  charterparty, 
loaded  the  coals,  and  gave  in  payment  of  freight 
two  bills  of  exchange.  During  the  voyage  the 
ship  sustained  damage,  for  the  repair  of  which 
expenses  were  incurred,  and  these  were  admitted 
to  oe  general  average  charges: — Held,  that  the 
freight  paid  in  advance  was  not  recoverable,  and 
that  the   charterer   was   liable   to   contribute 

feneral  average  in  respect  of  it.  Trayes  v. 
Vorms,  19  C.  B.,  N.  S.  159  ;  34  L.  J.,  C.  P.  274  ; 
11  Jur.,  N.  S.  639  ;  12  L.  T.  547  ;  13  W.  R.  898. 
See  also  Palmer  v.  Blackhurnj  ante^  col,  809. 

X    ABANPONMBNT. 

1.  Notice, 

a.  Form  of. 

b.  By  whom  Given. 

c.  Time  for  Notice. 

d.  Acceptance  of,  827. 

2.  Li  what  Cases,  828. 

3.  On  Less  by  Perils  of  Sea,  833. 

4.  On  Capture,  834. 

5.  Hhnhargo  and  Cimfiseatimi,  836. 

6.  On  Loss  by  other  Means,  838. 

7.  Effect  of  Abaiidoninenb  on  Freight  and 

Cargo,  838. 

1.  Notice. 
a.  Form  of. 

It  is  not  necessary  to  use  the  word  "aban- 
doned "  in  a  notice  of  abandonment ;  any  equiva- 
lent expressions  which  inform  the  underwriters 
that  it  is  the  intention  of  the  assured  to  give 
up  to  them  the  property  insured  on  the  ground 
of  its  having  been  totally  lost  is  sufficient 
Currie  v.  Bombay  Native  Insurance  Company, 
3  L.  R.,  P.  C.  72;  39 L.  J.,  P.O.  1  ;  22L.T.  317; 
18  W.  R.  296 ;  6  Moore,  P.  C.  C,  N.  S.  302.  See 
also.JKw^  V.  Walker,  post,  col.  825. 

b.  By  whom  GHLven. 

If  one  of  several,  jointly  interested  in  a  cargo, 
effects  an  insurance  for  the  benefit  of  all,  he  may 
give  notice  of  abandonment  for  all.  hunt  v. 
Jtoyal  Excliange  Assurance  Comjyany,  5  M.  & 
S.  47. 

The  deposit  of  a  policy  on  a  ship  at  sea,  which 
is  afterwards  injured  by  perils  insured  against 
and  condemned,  does*  not  invest  the  depositary 
with  an  implied  authority  to  give  notice  to  the 
underwriter  of  abandonment  as  for  a  total  loss. 
Jardine  v.  Leathley,  3  B.  &  S.  700  ;  32  L.  J.,  Q. 
B.  132 ;  9  Jur.,  N.  S.  1035  ;  7  L.  T.  783  ;  11  W.  R. 
432. 


o.  Time  for  Kotico. 


Natnre  of  Delay.]  —  The  assured  must  not 
delay  to  give  notice  of  abandonment,  but  suffi- 
cient time  must  be  allowed  to  enable  the  as- 
sured to  exercise  their  judgment  whether  the 
circumstances  entitle  them  to  abandon.  Currie 
y.  Bombay  Native  Insurance  Company,  supra, 

A  ship  sailed  on  its  outward  voyage  to  New 
Zealand.  More  than  a  month  afterwards  the 
owners  chartered  it  to  M.  to  bring  home  a  cargo 
from  Calcutta.  By  this  charterparty,  after 
discharging  at  New  Zealand,  it  was  to  sail  to 
Calcutta,  and  being  there  tight,  staunch,  and 
strong,  and  every  way  fitted  for  the  voyage,  the 
charterer  bound  himself  to  put  on  board  a  speci- 
fied cargo  for  England  at  a  stipulated  freight. 
The  owners  then  effected  a  policy,  in  the  usual 
form,  against  perils  of  tne  sea,  upon  the 
freight  to  be  earned  on  this  homeward  voyage. 
The  ship  was  seriously  injured  in  the  outw^ 
voyage ;  it  was  repaired  as  well  as  tiie  master, 
with  insufficient  funds,  and  at  a  place  not 
capable  of  making  full  examination  and  effect- 
ing complete  repairs,  could  get  it  repaired ;  and 
with  the  ship  thus  partially  repaired  he  sailed 
from  the  place  where  the  ship  then  was,  and 
arrived  at  Calcutta,  where  the  fullest  exami- 
nation and  the  completest  repairs  could  be  had. 
He  immediately  tendered  the  ship  to  the  agents 
of  the  charterers  for  the  homeward  cargo.  They, 
on  the  ground  that  the  charterer  had  become 
bankrupt,  refused  to  load  a  cargo.  The  master 
then  had  the  ship  fully  examined,  and  it  was 
found  that  the  injuries  on  the  outward  voyage 
had  been  such  that  the  complete  repair  of  the 
ship,  to  render  it  fit  for  the  voyage  home,  would 
exceed  the  value  of  the  ship  when  repaired,  and 
the  amount  of  freight  to  be  earned.  The  owners, 
on  receiving  this  intelligence,  abandoned : — 
Held,  that  this  was  a  loss  of  freight  occasioned 
by  the  perils  of  the  sea,  that  no  notice  of  abandon- 
ment to  the  underwriters  on  freight  was  neces- 
sary, and  that  if  a  notice  of  abandonment  to  the 
underwriters  on  freight  had  been  necessary,  the 
notice  here  would  not,  under  the  circumstances, 
have  been  too  late.  Rankin  v.  Potter,  6  L.  R., 
H.  L.  83  ;  42  L.  J.,  C.  P.  169  ;  29  L.  T.  142 ; 
22  W.  R.  1. 

On  the  8th  September  the  master  wrote  to  the 
owners  at  Belfast  a  letter  which  they  received 
about  the  10th  October,  giving  a  detailed  account 
of  the  damage  which  his  ship  had  met  with,  and 
estimates  of  the  probable  expenses  of  repairing 
and  refitting  her.  On  the  15  th  the  owners  wrote 
a  letter  to  the  captain,  in  which  they  left  him  to 
act  as  he  considered  best  for  the  interests  of  all 
concerned.  On  the  8th  December  the  captain 
wrot«  a  letter  to  the  ovmers,  which  they  received 
on  the  9th  January,  1860,  stating  that  he  had 
made  up  his  mind  to  abandon  and  sell  the  hull, 
&c.,  on  account  and  for  the  benefit  of  all  con- 
cerned. On  the  13  th  December  he  attended 
before  a  notary  public,  and  formally  declared 
that  he  abandoned  the  ship  to  the  underwriters. 
On  the  7th  January,  1860,  the  ship  was  sold  by 
auction  under  his  ordera,  and  was  afterwards 
broken  up  : — Held,  that  the  notice  of  abandon- 
ment was  not  in  time.  Orainger  v.  Martin,  4 
B.  &  S.  9  ;  8  L.  T.  96  ;  11  W.  R.  758. 

Duty  of  Assured  after  InformatlozLl — When 
the  assured  receivoB  full  and  reliable  information 
that  the  subject-matter  of  the  insurance  is  to 


825 


INSURANCE   (MABINE)— Abandonment. 


826 


imminent  danger  of  becoming  a  total  loss,  he  is 
bound,  in  order  to  enable  him  to  recover  as  for  a 
constractive  total  loss,  immediately  to  give  notice 
of  abandonment  to  the  underwriter,  and  his 
omission  to  do  so  will  not  be  excused  because 
afterwards  the  subject-matter  of  the  insurance 
is  justifiably  sold.  Kaltenbach  v.  Maekenzie^ 
3  C.  P.  D.  467  ;  48  L.  J.,  C.  P.  9 ;  39  L.  T. 
215  ;  26  W,  R.  844— C.  A.  Reversing  38  L.  T. 
942. 

Where  the  captain  of  a  vessel,  which  had  been 
damaged  by  stormy  weather,  arrived  in  London 
on  the  2oth  Aj^ril,  where  his  owners  resided ;  and 
the  latter  received  the  ship*s  papers  on  the  3rd 
May  following,  and  the  broker  who  effected  the 
policy  gave  verbal  notice  of  abandonment  to  the 
underwriters  on  the  5th  : — Held,  that  such  notice 
was  given  in  due  time.  Read  v.  Bonham,  6 
Moore,  397  ;  3  B.  &  B.  147. 

On  the  23rd  of  September,  1859,  a  ship  having 
been  compelled  by  sea-damage  to  put  into  a  port 
near  the  Cape  of  GK)od  Hope,  the  master  had  her 
surveyed,  and  on  the  18th  of  October,  1859,  wrote 
to  the  ^ip's  husband  at  Liverpool  describing  what 
had  happened,  and  telling  him  to  give  the  under- 
writers notice.  On  the  18th  of  November  he  again 
wrote,  describing  the  damaged  state  of  the  ship, 
and  stifiting  that,  in  the  opinion  of  the  surveyors, 
she  could  not  go  home  with  a  partial  repair,  but  that 
she  would  not  be  worth  the  amount  it  would  take 
to  repair  her.  This  letter  was  forwarded  to  the 
underwriters.  On  the  24th  of  November  the 
master  executed  a  notarial  act  of  abandonment, 
and  on  the  9th  of  December  sold  the  ship.  On 
the  20th  of  December  he  again  wrote  to  the 
ship^s  husband  stating  that  it  would  be  for  the 
interest  of  all  concerned  to  abandon  and  sell  in- 
stead of  repair,  and  that  he  had  accordingly  sold 
the  ship,  and  he  requested  due  notice  to  1^  given 
to  the  underwriters,  who  were  then  informed  of 
the  sale.  The  ship  would  not  in  fact  have  been 
worth  the  expense  of  repair : — Held,  that  there 
was  sufficient  notice  of  abandonment  to  make  a 
constructive  total  loss,  and  that  the  notice  was  in 
time.  Xing  v.  Walker,  3  H.  &  C.  209  ;  33  L.  J., 
Ex.  325  ;  11  Jur.,  N.  8.  43 ;  13  W.  R.  232— 
Ex.  Ch. 

A  ship  insured  in  a  valued  policy,  having  sus- 
tained damage  such  as  to  require  repairs,  put 
into  Falmouth  on  the  12th  November  for  that 
purpose.  She  was  there  moored  with  part  of  her 
cargo  on  board,  the  residue  having  been  taken 
on  shore.  After  the  repairs  were  commenced, 
and  before  they  were  completed,  she  was,  on  the 
2nd  December,  sunk  by  a  peril  of  the  sea,  and 
lay  submeiged,  with  the  portion  of  the  cargo  on 
board,  until  raised  by  the  ship's  agents.  (Sa  the 
arrival  of  the  ship  the  master  appointed  6.  her 
Agent,  &nd  on  the  day  after  she  sank  A.  arrived 
at  Falmouth  with  full  authority  from  the  assured 
to  act  for  him  in  all  matters  concerning  the  ship 
as  according  to  the  best  of  his  judgment  would 
be  best  for  all  concerned.  A.,  having  come  to 
the  conclusion  that  it  would  cost  more  to  raise 
and  repair  her  than  she  would  be  worth  when 
repaired,  gave  notice  of  abandonment  to  B.  on 
the  4th  December,  and  on  the  same  day  the  cap- 
tain, by  the  instruction  of  A.,  gave  notice  to  the 
brokers  who  had  effected  the  policy,  who  on  the 
9th  December  gave  notice  to  the  underwriter  : — 
Held,  that  if  this  was  such  a  state  of  things  as 
would  constitute  a  total  loss,  the  notice  of  aban- 
(^onment  was  given  in  time.  Kemp  v.  HalUday, 
1  L.  R.,  Q.  B.  520 ;  35  L.  J.,  Q.  B.  156  ;  12  Jur., 


N.  S.582;  14L.T.762;  14W.R.697;  6B.&  S. 
723— Ex.  Ch. 

Upon  the  first  notice  of  a  total  loss  the  assured 
are  bound  to  abandon  ;  but  it  must  appear  that 
they  had  notice,  or  the  policy  will  not  be  vitiated, 
Abel  V.  PotU,  3  Esp.  242. 

Where  the  assur^  receive  intelligence  of  such 
a  loss  as  entitles  them  to  abandon,  tiiey  must 
make  their  election  in  the  first  instance  ;  and  if 
they  abandon,  they  must  give  the  underwriters 
notice  in  a  reasonable  time ;  otherwise  they 
waive  their  right  to  abandon,  and  can  only  re- 
cover as  for  an  average  loss.  Mitcliell  v.  Edie, 
1  T.  R.  608. 

The  assured  are  bound  to  give  notice  of  aban* 
donment  at  the  earliest  opportunity ;  notice  given 
five  days  after  they  received  intelligence  of  the 
loss  held  too  late.  Hunt  v.  Royal  Exchange 
Assurance  Company,  5  M.  &  S.  47. 

Eleotioii.] — The  insured  is  entitled  to  a  reason- 
able time  for  examining  into  the  state  of  a 
damaged  cargo,  before  he  makes  his  election  on 
the  question  of  abandonment.  Oemon  v.  Royal 
Exchange  Assurance  Company,  2  Marsh.  88  ;  6 
Taunt.  383  ;  Holt,  49. 

A  vessel  sailing  with  corn,  insured  from  Water- 
ford,  in  Ireland,  to  Liverpool,  by  a  policy  with  a 
memorandum  to  be  free  from  all  but  general  ave- 
rage, was  stranded  near  Waterford  on  the  28th 
of  Januaiy,  and  the  vessel  continued,  at  high  tide, 
under  water  for  near  a  month,  during  which  time, 
from  the  3l8t,  the  assured,  at  low  water,  were  em- 
ployed in  saving  the  cargo,  the  whole  of  which 
was  daipaged,  but  the  greater  part  recovered,  and 
kiln-dried ;  but  no  notice  of  abandonment  was 
given  to  the  underwriters  in  London  till  the  18th 
February,  though  there  is  a  constant  regular 
intercourse  between  Waterford  and  Liverpool, 
where  some  of  the  assured  lived ;  which  was 
holden  to  be  out  of  time ;  for,  whether  or  not, 
upon  such  a  policy,  where  there  was  an  oppor- 
tunity of  sending  on  the  com  which  was  saved 
to  the  place  of  its  destination  within  two  months 
after  the  accident,  in  another  vessel,  the  assured 
were  entitled  to  abandon  as  in  case  of  a  total  loss  ; 
at  all  events  they  ought  to  have  made  their  elec- 
tion to  abandon  within  a  reasonable  time,  and 
they  cannot  ti^e  the  chance  of  endeavouring  first 
to  save  and  make  the  best  of  the  cargo  on  their 
own  account,  and  afterwards  abandon  when  they 
find  that  they  cannot  turn  it  to  their  advantage. 
Anderson  v.  Royal  Exchange  Assurance  Coni' 
pany,  7  East,  38  ;  3  Smith,  48. 

When  it  is  uncertain  whether  the  damage  done 
to  a  cargo  by  a  peril  insured  against  will  result 
in  a  toUd  or  partial  loss,  the  assured  is  not  bound 
to  make  his  election  how  to  treat  it  as  soon  as 
some  incipient  damage  has  occurred ;  and  his 
right  to  claim  Indemnity  for  a  total  loss  does  not 
mature  till  the  facts  constituting  such  a  loss  are 
ascertained.  Browning  v.  Provincial  Assurance 
Company  of  Canada,  5  L.  R.,  P.  C.  263  ;  28  L.  T. 
853  ;  21  W.  R.  587.  See  fi\ao Flemings.  Smith, 
post,  col.  830. 

Embargo.] — ^The  blockade  of  Havre  being  pub- 
licly notified  here  on  the  6th  September,  and  no 
notice  of  abandonment  given  till  the  14th  Oc- 
tober, nor  any  excuse  substantiated  for  not  giving 
it  sooner  for  want  of  competent  authority  before 
nor  any  new  authority  shewn  for  giving  it  then  : 
— Held,  that  the  notice  was  out  of  time ;  and 
this,  though  the  plaintiff's  agents  in  this  country 
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had  no  notice  till  the  17th  October  of  the  decree 
for  restoration  of  the  ship  and  goods  in  question, 
which  had  been  pronounced  on  the  8th  of  Oc- 
tober.   Barker  v.  Blakes,  9  East,  283. 

The  owner  of  a  cargo  of  flax-seed,  insured  **  at 
and  from  America  to  Limerick,"  himself  residing 
at  that  place,  on  the  11th  Februaiy,  1808,  re- 
ceived information  that  the  ship,  with  the  flax- 
seed on  board,  had  been  detained  at  Philadelphia 
by  the  American  embargo  ;  but  did  not  give 
notice  of  abandonment  till  the  11th  June  fol- 
lowing :  the  flax-seed  was  intended  for  sowing, 
and  might  have  been  employed  for  that  purpose 
had  it  arrived  before  the  10th  May,  but  after- 
wards would  have  been  scarcely  of  any  value  : — 
Held,  however,  that  the  plaintiff  might  have 
waited  till  the  10th  May  before  abandoning : 
but  the  abandonment  on  the  1 1th  June  was  out  of 
time.    Kelly  v.  Walton,  2  Camp.  166. 

The  assured  of  goods  having  received  intelli- 
gence on  the  8th  of  January,  1811,  that  the  ship's 
papers  were  taken  away  on  the  7th  of  December 
preceding,  by  the  Swedish  government,  within 
whose  port  she  was,  did  not  give  notice  of  aban- 
donment to  the  defendant  underwriter  till  the 
17th  of  January  ;  but  though  such  notice  was  too 
late,  supposing  an  abandonment  to  be  necessary, 
yet,  as  the  goods  were  finally  seized,  and  unladen 
by  orders  of  that  government  on  the  30th  of 
April  following : — Held,  that  the  ineffectual 
notice  of  abandonment  before  given  did  not 
preclude  the  assured  from  recovering  as  for  a 
total  loss,  without  any  abandonment.  Mellish  v. 
AridrewSf  16  East,  13. 

By  Seoteh  Law.] — Ck>nsideration  of  the  ques- 
tion whether  in  Scotland  constructive  total  loss 
is  to  be  taken  from  the  date  of  notice  of  aban- 
donment, or  from  the  date  of  commencement  of 
action.  Shepherd  v.  Hettderton,  7  App.  Gas,  49 
— H.  L.  (Sc). 

d.  Acoeptanoe  of. 

Elfoot.] — If  notice  of  the '  abandonment  of  a 
ship  is  given  by  the  insured  to  the  insurers,  and 
the  insurers  then  say  and  do  nothing,  the  con- 
clusion is  that  they  do  not  mean  to  accept  the 
abandonment.  But  if  they  by  their  agent  take 
possession  of  the  ship,  and  then  repair  it  and  re- 
tain it  in  their  possession  for  some  time  without 
repudiating  the  notice  or  informing  the  insured 
as  to  the  character  in  which  they  are  acting, 
then  there  is  a  constructive  acceptance  of  the 
abandonment  by  the  insurers.  Provincial  Ih' 
itu ranee  Company  v.  Leduc,  6  L.  R.,  P.  C.  224  ; 
43  L.  J.,  P.  C.  49  ;  31  L.  T.  142  ;  22  W.  R.  929. 

And  a  constructive  acceptance  produces  the 
same  effect  on  the  rights  of  the  parties  as  an  ex- 
press acceptance.    Ih, 

When  the  agent  who  took  possession  of  the 
ship,  &c.,  was  instructed  to  look  after  the  interest 
of  the  insurance  company,  his  acts  in  pursuance 
of  those  instructions,  coupled  with  the  non-repu- 
diation of  the  notice  of  abandonment,  having  been 
such  as  to  be  evidence  from  which  an  acceptance 
might  be  inferred,  the  company  was  bound  by  his 
acts.     7  ft. 

After  the  acceptance  by  the  insurers  of  the 
abandonment  of  a  ship  they  become  liable  as  for 
a  total  loss.    /ft. 

Estoppel.] — Underwriters  intending  to  resist 
an  abandonment,  are  bound  to  do  so  within  a 


reasonable  time ;  where,  therefore,  the  assured, 
four  days  after  a  notice  of  abandonment  had 
been  given,  called  a  meeting  of  the  underwriters 
at  Lloyd's,  three  of  whom  attended,  and  autho- 
rized me  assured  to  act  as  if  no  insurance  had 
been  effected  (the  ship  having  been  wrecked, 
and  three-fourths  of  her  cargo,  consisting  of 
wines,  either  lost  or  impregnated  with  salt  water), 
and  the  damaged  wines  were  accordingly  adver- 
tised for  sale  ;  but,  previously  to  its  taking  place, 
some  of  the  underwriters  forbade  it,  and  rejected 
the  notice  of  abandonment,  after  more  than  two 
months  had  elapsed,  during  which  time  they  had 
not  interposed : — Held,  that  their  silence  for  so 
long  a  time  was  such  an  acquiescence  by  them, 
as  to  amount  to  an  acceptance  of  the  abandon- 
ment ;  and  that  they  could  not  afterwards  pre- 
vent the  sale.  Hudson  v.  Harrison,  3  Moore,  288  ; 
3  B.  &  B.  97. 

EvidenM  of.] — The  question  whether  the  un- 
derwriters accept  the  abandonment  or  not  is  a 
question  of  fact ;  but  the  circumstances  of  the 
case  may  be  such,  that  a  jury  may  be  told  as  a 
matter  of  law,  that  if  they  think  the  under- 
writers have  done  certain  acts  which  are  con- 
sistent only  with  their  having  accepted  the 
abandonment,  then  they  ought  to  find  that  the 
abandonment  has  been  accepted.  Sh-epherd  v. 
Henderson,  7  App.  Gas.  49 — H.  L.  (Sc). 

When  a  ship  sustains  a  partial  loss,  the  insured 
cannot  abandon,  nor  is  the  answer  of  the  under- 
writers, desiring  them  "  to  do  the  best  they  can 
with  the  damaged  property,"  evidence  of  their 
assent  to  make  it  a  total  loss.  Tkellusson  v. 
Fletcher,  1  Esp.  73  ;  1  Dougl.  315. 

2.  Ik  what  Cases. 

Purpose  of  Yoyage.]— The  owner  may  abandon 
if  the  voyage  is  not  worth  pursuing.  Hamilton 
V.  Me-ndez,  1  W.  Bl.  279  ;  2  Burr.  1198. 

XxumnuLoe  on  Freight.] — ^Abandonment  is  not 
necessary  upon  a  loss  in  an  insurance  on  freight. 
Mount  V.  Harrison,  4  Bing.  388  ;  1  M.  &  P.  14. 

There  need  be  no  abandonment  of  freight, 
where  the  goods  specifically  exist,  although  the 
ship  is  incapable  of  prosecuting  the  voyage.  Idle  v. 
Royal  Excliange  Assurance  Company,  3  Moore, 
115. 

Where  TTnneeeBsary.l — It  is  a  principle  of  in- 
surance law  that  no  abandonment  is  necessary 
where  there  is  nothing  which,  on  abandonment, 
can  pass  to  or  be  of  value  to  the  underwriters. 
Rankin  v.  PoUer,  6  L.  R.,  H.  L.  83  ;  42  L.  J., 
C.  P.  169  ;  29  L.  T.  142  ;  22  W.  R.  1.  Affirming 
Exchequer  Chamber,  5  L.  R.,  C.  P.  341  ;  39  L.  J., 
C.  P.  147  ;  22  L.  T.  347  ;  18  W.  R.  607. 

When,  therefore,  there  was  a  policy  on  ship, 
and  also  on  charterparty  freight  (that  is,  freight 
to  be  earned  by  the  carriage  homeward  of  a 
cargo  chartered  to  be  put  on  board  at  a  distant 
port),  and  the  ship  was  so  injured  on  the  outward 
voyage  that  the  shipowner  abandoned  to  the 
underwriter  on  ship,  there  was  nothing  to  pass 
to  the  underwriter  on  charterparty  freight,  and, 
consequently,  there  was  no  necessity  for  aban- 
donment to  him.    /ft. 

Yolnntary  Aoceptance.]— Where  a  ship  policy 
contained  a  provision  that  the  ship  should  net  be 
within  the  Gulf  of  St.  Lawrence  within  a  pre- 
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scribed  period,  and  the  ship  went  into  the  gulf 
within  the  prohibited  time  and  was  wrecked  ;  and 
notice  was  given  of  an  abandonment,  and  was 
accepted  by  the  insurers,  it  was  contended  by 
them  that  the  ship  was  not  insured  when  she  was 
lost,  as  the  insurance  did  not  extend  to  a  loss  in 
the  gulf  within  the  prohibited  time,  and  that  an 
abandonment  can  be  of  no  avail  where  there  is 
no  insurance  : — Held,  that  the  vessel  was  in  fact 
insured,  that  the  loss  occurred  during  the  time 
and  upon  a  voyage  described  in  the  policy, 
but  there  was  a  breach  of  one  of  the  warranties ; 
and  if,  after  a  constructive  total  loss  and  notice 
of  abandonment,  the  insurers,  with  full  know- 
ledge of  all  the  facts,  accept  the  notice,  they  can- 
not, when  called  on  to  pay  the  amount  insured, 
recdle  and  rely  on  a  breach  of  warranty.  By  the 
voluntary  acceptance  of  the  notice  of  abandon- 
ment, an  agreement  is  entered  into  which  closes 
the  whole  matter.  PravifUfiaZ  Insurance  Com- 
pany V.  Ledtt^,  6  1^,  B.,  P.  C.  224  ;  43  L.  J.,  P.  C. 
49  ;  31  L.  T.  142  ;  22  W.  R.  929.  And  see  Cam- 
mell  V.  Sewell,  6  H.  &  N.  728  ;  29  L.  J.,  Ex.  350. 

On  Sale  of  Ship  and  Cargo.] — ^A  vessel  was  in- 
sured on  a  voyage  from  Saigon  to  Hong  Eong. 
The  ship  sailed  &om  Saigon  on  14th  January, 
1871,  and  on  the  22nd  she  struck  upon  a  bank 
and  was  d^unaged.  On  the  24th  she  was  towed 
to  Saigon,  and  discharged  her  cargo.  She  was 
then  surveyed,  and  the  surveyors  recommended 
she  should  be  sold.  On  7th  February  the  owners' 
house  at  Singapore  made  up  their  minds  to  seU, 
and  wrote  to  the  captain  to  that  effect.  On  11th 
February  the  ship  was  condemned,  and  on 
the  23rd  was  sold.  On  27th  February  the 
Singapore  house  wrote  to  their  agents  in  Lon- 
don, stating  the  survey,  and  that  the  ship 
had  been  sold  and  directing  them  to  inform 
the  underwriters  in  London.  On  11th  March 
the  insured  firm  claimed  for  a  total  loss 
against  the  underwriters  : — Held,  that  notice  of 
abandonment  was  necessary,  that  no  such  notice 
was  given,  and  that  the  assured  was  consequently 
not  entitle  to  recover.  Kaltenba>ch  v.  Mac- 
kenzie, 3  C.  P.  D.  467  :  48  L.  J.,  O.  P.  9  ;  39 
L.  T.  216  ;  26  W.  R.  844— C.  A. 

A  vessel  was  stranded  and  frozen  in  the  St. 
Lawrence  in  the  beginning  of  the  winter ;  and 
on  the  breaking  up  of  the  ice  in  the  spring,  she 
was  found  to  be  in  imminent  peril ;  and  after 
several  surveys,  both  ship  and  cargo  were  sold 
under  circumstances  which  the  jury  found  to 
constitute  a  reasonable  necessity  for  an  imme- 
diate sale,  the  expense  of  getting  the  ship  afloat 
and  repairing  her,  and  of  forwarding  the  cargo 
(timber)  to  its  destination  (Liverpool)  being 
greater  than  their  value  when  so  respectively 
repaired  and  carried : — Held,  that  the  under- 
writers on  cargo  were  liable  as  for  a  total  loss, 
without  notice  of  abandonment ;  the  informa- 
tion of  the  loss  and  of  the  sale  having  both 
reached  the  assured  at  the  same  time.  Farn- 
icorth  V.  Hyde,  18  C.  B.,  N.  S.  835  ;  34  L.  J.,  C.  P. 
207  ;  11  Jur.  349  ;  12  L.  T.  231 ;  13  W.  R.  613. 

A  ship  was  so  much  damaged  by  perils  of  the 
sea,  that  in  order  to  render  her  seaworthy  it 
would  cost  more  to  repair  her  than  she  would  be 
afterwards  worth,  and  the  captain  sold  her  to  a 

Enrchaser  who  partially  repaired  her,  and  sent 
er  upon  a  voyage,  which  she  never  completed 
in  consequence  of  her  infirmity  : — Held,  that  the 
assured  was  entitled  to  recover  as  for  total  loss 
without  giving  notice  of  abandonment.     6^1711- 


bridge  v.  Anderton,  2  B.  &  C.  691 ;  4  B.  &  R. 
203 ;  R.  &  M.  60  ;  1  C.  &  P.  213.  . 

A  vessel  was  driven  into  a  port  where  there 
was  no  dock  to  receive  her.  It  appeared  that 
she  had  suffered  so  much  by  sea  perils,  that, 
upon  examination  and  survey,  it  was  judged 
expedient  to  break  her  up,  and  to  sell  her  for 
old  timber : — Held,  that  the  assured  was  bound 
to  abandon  before  he  could  call  upon  the  under- 
writers for  a  total  loss;  the  ship  not  being  a 
wreck,  but,  however  maimed  and  dama^d, 
existing  in  specie  as  a  ship.  Bell  v.  Nixon, 
Holt,  423. 


Converting  Partial  into  Total  Lois.] — 

A  ship  being  obliged  to  put  into  a  place  of 
safety  in  the  course  of  her  voyage,  in  conse- 
quence of  damage  incurred  by  a  sea  peril ;  if  the 
owner  does  not  abandon,  but  merely  applies  to 
the  underwriters  for  directions  how  to  proceed 
upon  an  estimate  of  the  expenses  of  repair, 
who  decline  .interfering,  he  cannot  afterwards 
convert  it  into  a  total  loss  on  account  of 
the  expenses  of  the  salvage  being  found  in 
the  result  to  have  exceeded  the  value  of  the 
ship,  which  was  ultimately  sold  in  the  place 
into  which  she  had  been  driven  by  distress ; 
though  the  sale  was  directed  by  the  assured  to 
be  made  on  account  of  ^1  concerned.  Martin 
V.  CrohUt,  14  East,  465. 

A  vessel  insured  under  a  time  policy,  from 
August,  1841,  to  August,  1842, 'encountered  very 
severe  weather  in  the  Indian  seas,  and  was  com- 
pelled in  May,  1842,  to  put  into  the  Mauritius. 
The  master  wrote  to  the  owners,  telling  them  of 
the  injuries  which  the  vessel  had  received,  of 
the  necessity  to  make  extensive  repairs,  of  his 
intention  to  borrow  money  on  bottomry  for  that 
purpose,  of  the  sum  required,  and  of  the  impos- 
sibility of  getting  the  money,  except  on  liie 
undertaking  to  return  direct  to  England,  instead 
of  proceeding  to  Bombay,  as  originally  intended. 
He  further  stated,  that  on  account  of  the  very 
low  state  of  freights  in  India,  this  would  be 
better  for  their  interests,  which  he  said  he  con- 
suited  in  everything  he  did.  The  agents  for 
Lloyd's  at  the  Mauritius,  who  were  employed  by 
the  captain  to  act  for  him,  wrote  letters  to  the 
same  effect.  These  letters  were  received  at  in- 
tervals between  September  and  December,  1842, 
and  in  the  latter  month  the  owners  wrote  to  the 
agents,  expressing  their  surprise  at  the  amount 
required,  but  saying  at  the  same  time  that  they 
supposed  what  was  done  was  the  best  that  could 
be  done  under  the  unfortunate  circumstances  in 
which  the  ship  was  placed.  The  owners  wrote 
to  the  agents  in  London,  apprising  them  of  the 
expected  arrival  of  the  vessel,  and  directing 
them  to  do  what  was  needful.  The  vessel  did 
arrive  on  the  27th  March,  and  was  at  first  taken 
possession  of  by  the  agents  for  the  owners.  On 
the  30th  March  the  owners  abandoned  to  the 
underwriters : — Held,  that  they  were  not  entitled 
to  recover  as  for  a  total  loss  ;  for,  first,  assuming 
notice  of  abandonment  to  be  necessary  in  a  case 
of  constructive  total  loss,  the  notice  here  had  not 
been  given  in  time  ;  and,  secondly,  the  conduct 
of  the  owners  on  the  receipt  of  the  letters 
amounted  to  an  election  to  treat  this  as  a  i)artial 
loss,  and  they  could  not  afterwards,  on  the 
arrival  of  the  vessel,  when  they  found  that  the 
cost  of  repairs  much  exceeded  the  market  value 
of  the  vessel  itself,  convert  this  partial  into  a 
total  loss.    Fleming  v.  Smithy  1  H.  L.  Gas.  513. 
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Notice  of  abandonment  is  necessary  in  order  to 
conyert  a  constractive  into  an  absolnte  loss.   Ih. 


Oonteftad  Suit — Appeal.] — ^A  cargo  on 


board  a  ship  bound  from  Liverpool  to  Mata- 
moras  was  insured  against  the  nsnal  perils,  in- 
cluding '*  takings  at  sea,  arrests,  restraints  and 
detainments  of  all  kings,  princes  and  people." 
The  policy  also  contained  a  suing  and  labouring 
clause,  by  which,  in  case  of  miaEortunc,  it  was 
provided  that "  it  shall  be  lawful*  to  the  insured, 
their  factors,  servants  and  assigns,  to  sue,  labour 
and  trav^  for,  in  and  about  the  defence,  safe- 
guard and  recovery  of  the  subject-matter  of  this 
insurance,  or  any  part  thereof,  without  prejudice 
to  this  insurance,  the  charges  whereof  the  com- 
pany wiU  bear  in  proportion  to  the  sum  hereby 
insured."  It  was  also  provided  that  the  "  acts 
of  the  insurer  or  insured,  in  recovering,  saving 
or  preserving  the  property  insured,  shall  not  be 
considered  a  waiver  or  an  acceptance  of  abandon- 
ment" The  ship  sailed  on  her  voyage,  and  being 
captured  by  a  United  States  cruiser,  was  taken 
into  New  Orleans,  where  the  captors  instituted 
a  salt  for  her  condemnation  in  the  Prize  Court. 
The  insured  contested  the  suit,  electing  to  treat 
the  seizure  as  a  partial  loss.  They  obtained  the 
judgment  of  the  court  in  their  favour.  Against 
this  judgment  the  captors,  on  the  1st  of  July, 
1864,  appealed,  and  the  judgment  was  suspended. 
On  the  12th  of  September,  the  insured  gave  a 
formal  notice  of  abandonment,  which  the  in- 
surers refused  to  accept.  They  also  subse- 
quently informed  them  that  endeavours  were 
being  made  to  sell  the  ship  and  cargo,  that  they 
were  resisting  such  sale,  and  they  requested 
them  to  assist  in  giving  bail  to  prevent  it.  They 
reused  to  interfere.  The  sale  of  the  goods  could 
have  been  prevented  by  depositing  the  full 
value  of  the  goods,  or  by  giving  bail  for  them, 
and  the  Insurers  had  opportunity  for  taking 
either  of  such  steps,  but  declined  to  do  so.  The 
ship  and  cargo  were  then  sold  by  order  of  the 
Prize  Court,  and  the  insured  gave  a  fresh  notice 
of  abandonment,  which  was  again  refused.  The 
insured  could  not,  under  the  circumstances,  by 
any  means  which  they  could  reasonably  be  called 
upon  to  adopt,  have  prevented  the  sale  : — Held, 
that  although  the  insured  had  at  first  elected  to 
treat  the  loss  as  a  partial  one,  and  although  the 
fact  of  the  appeal  against  the  judgment  would 
not  justify  them  in  changing  their  election,  and 
claiming  for  a  total  loss,  yet  that  the  sale  of  the 
cargo  by  order  of  the  Prize  Court  did  amount 
to  such  a  change  of  facts  as  would  give  them  a 
right,  if  they  chose,  to  maintain  an  action  upon 
the  policy  for  a  total  loss.  Stringer  v.  Etiglish 
and  Scottish  Marine  Bitfurance  Company^  4 
L.  R.,  Q.  B.  676  ;  38  L.  J.,  Q.  B.  321.  Affirmed, 
5  L.  R.,  Q.  B.  599  ;  39  L.  J.,  Q.  B.  214  ;  22  L.  T. 
802  ;  18  W.  R.  1201  ;  10  B.  &  8.  770— Ex.  Ch, 

Of  Substituted  Yeiseli.  ] — In  an  action  upon 
a  policy  upon  goods  from  Cadiz  to  Monte  Video 
and  Buenos  Ayres,  and  also  "  on  cash  on 
account  oJE  freight,  21 6Z.,"  the  declaration 
alleged  the  shipment  of  the  goods,  and  the 
prepayment  of  the  21 6Z.  on  account  of  freight ; 
and  that,  whilst  prosecuting  the  voyage,  the 
vessel  encountered  a  storm,  and  sustained  so 
much  damage  that  she  became  and  was  disabled 
from  proce^ng  without  being  repaired,  and 
could  not  be  repaired  so  as  to  proceed  without 
incurring  an  expense  greater  than  her  value 


would  have  been  when  repaired,  together  with 
the  freight  which  she  would  have  earned  on  the 
voyage ;  that  the  master  was  obliged  to  and  did 
al^don  the  voyage  and  the  earning  of  the 
residue  of  the  freight ;  that  the  freighter  pro- 
cured two  other  vessels  to  carry  the  goods  on, 
at  a  rate  of  freight  exceeding  the  freight 
originally  payable  under  the  charterparty ;  and 
that  the  sum  so  paid  in  cash  on  account  of 
freight,  by  reason  of  the  premises,  became  and 
was  whoUy  lost  to  the  plaintiff.  That  one  of 
the  substituted  vessds  sustained  so  much 
damage  that  she  was  obliged  to  put  back  to 
Gibraltar,  and  there  unload,  and  the  goods  were 
sent  on  to  Monte  Video  by  the  other  ;  and  that, 
by  reason  of  the  premises,  the  plainHff  sustained 
a  total  loss  of  the  sum  so  paid  in  cash  on  account 
of  the  freight,  and  was  put  to  charges  in  tran- 
shipping the  goods : — ^Held,  that  the  dedaration 
disclosed  a  sufficient  justification  for  the  master*s 
abandoning  the  voyage,  and  consequently  that 
the  plaintiff  was  entitled  to  recover  as  for  a 
total  loss  of  the  prepaid  freight.  De  Cuadra  v. 
Sicann,  16  C.  B.,  N.  S.  772. 

A  plea,  that  the  substituted  vessel  into  which 
the  goods  were  first  transhipped,  at  the  time  the 
goods  were  first  at  risk  on  board  of  her,  was  not 
seaworthy,  is  a  bad  plea.    lb. 

Duty  of  Captain  to  Await  Aniwer  of 
Insurers.] — In  an  action  on  a  policy  on  an  iron 
steamer,  on  which  the  owners  claimed  to  recover 
a  constructive  total  loss,  by  reason  of  necessary 
abandonment  and  sale  at  a  distant  port,  not  a 
repairing  port,  but  within  thirty  days'  post  of 
London,  on  account  of  a  hole  in  one  of  the 
plates  at  the  bottom,  and  also  a  supposed  start- 
ing of  rivets  and  plates  caused  by  a  strain, 
sustained  by  the  vessel  in  a  severe  gale ;  it  being 
admitted  that  a  mere  hole  in  the  bottom  may  be 
repaired,  and  the  case  therefore  turning  on  the 
supposed  injuries  to  plates  and  rivets  ;  the  jury 
was  directed  to  consider  whether  the  ascertained 
state  of  the  plates  and  rivets  was  such  as  either 
itself  shewed  or  raised  a  reasonable  presumption 
and  probability  that  the  state  of  the  rivets  and 
plates  outside  was  such  as  to  be  unsafe,  and 
their  real  state  could  not  be  ascertained  without 
a  heaving  down  for  external  examination,  which 
could  not  be  done  except  in  a  repairing  port ; 
and  whether,  even  if  so,  the  only  alternative 
was  abandonment,  and  whether  the  captain 
ought  not  to  have  awaited  an  answer  from  the 
underwriters  before  abandonment.  Lindsay  v. 
LcatMey,  3  F.  &  F.  902  j  11  L.  T.  194. 

Effect  of  Cktle  of  Cargo.] — In  an  action  against 
underwriters  on  a  policy  upon  a  cargo  of  coals  to 
Yokohama,  it  was  proved  that  the  ship  received 
such  damage  as  t^  render  it  necessary  to  put 
into  Hong  Kong ;  and  that  when  there  compe- 
tent persons  decide  that  the  cargo  should  be 
sold,  as  there  would  be  great  danger  of  spon- 
taneous combustion  if  conveyed  to  its  original 
destination.  No  notice  of  the  abandonment  of 
the  cargo  was  given  to  the  underwriters,  until 
the  claim  was  made  for  the  total  loss,  but  the 
coals  had  been  publicly  sold  at  Hong  Kong. 
The  proceeds  of  the  sale  had  been  handed  over 
to  the  shipowners,  and  they  had  offered  them 
to  the  charterers,  less  a  considerable  sum  which 
they  withheld  in  payment  of  pro  rat&  freight,  on 
condition  that  they  should  receive  a  receipt  in 
full  of  all  demands.    This  the  charterers  declined 
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to  give.  The  nnderwriteis  refused  to  pay,  upon 
the  gronnd  that  the  charterers  had  not  abandoned 
the  cargo :— Held,  that  the  public  sale,  per  se, 
vested  the  proceeds  of  the  sale  in  the  under- 
writers, and  that  the  charterers  had  done  nothing 
subsequently  which  shewed  an  election  on  their 
part  to  take  the  proceeds.  Saunders  v.  Baring, 
34  L.  T.  419. 

Amount  Beeoverable.] — ^An  insured  who 
abandons  can  only  recover  for  the  actual  loss 
at  the  time  of  his  abandonment.  Hamilton  v. 
Mendez,  1  W.  Bl.  276  ;  2  Burr.  1198. 

Upon  a  policy  on  flax,  valued  at  so  much,  and 
warranted  free  of  particular  average,  if  the  vessel 
is  wrecked,  and  the  assured  does  not  abandon, 
but  labours  to  save  the  cargo,  and  in  fact  saves 
a  part  (one-sixteenth),  though  much  damaged, 
he  is  entitled  to  recover  as  for  a  total  loss  of 
that  part  which  was  in  fact  totally  lost,  but  not 
for  the  rest  which  was  saved  to  him  in  specie, 
though  deteriorated.  Davy  v.  Milford,  15  East, 
559.  See  Ealli  v.  Janson,  6  El.  &  Bl.  422 ;  25 
L.  J.,  Q.  B.  300. 

3.  On  Loss  by  Pebils  of  Sea.   * 

Vatnre  of  Loss.} — Owners  of  ships  are  not 
entitled  to  abandon,  unless  at  some  period  of 
the  voyage  there  has  been  a  total  loss ;  and 
where  the  jury  has  found  only  an  average  loss, 
occasioned  by  the  perils  of  the  sea,  the  court  is 
precluded  from  saying  there  has  been  a  total 
loss.     Cazalet  v.  St.  Barhe,  1  T.  R.  187. 

A  loss  of  voyage  for  the  season  by  perils  of  the 
sea,  is  not  a  ground  of  abandonment  upon  a 
policy  on  goods,  with  a  clause  of  warranty,  free 
from  average,  where  the  cargo  is  in  safety,  and 
not  of  such  a  perishable  nature  as  to  make  the 
loss  of  voyage  a  loss  of  the  commodity,  although 
the  ship  is  rendered  incapable  of  proceeding  in 
the  voyage.  Hunt  v.  Royal  Exchange  Assur- 
ance  Company^  5  M.  &  S.  47. 

Where  damage  to  the  ship  from  perils  of  the  sea 
during  the  voyage,  covered  by  the  policy  on  ship, 
was  such  as  to  justify  abandonment  to  the 
underwriter  on  ship  before  the  cargo  was  put  on 
board,  the  insured  freight  could  not  be  earned  : — 
Held,  that  there  was  therefore  a  total  loss  on  the 
policy  on  freight.  Rankin  v.  Potter,  6  L,  R., 
H.  L.  83  ;  42  L.  J.,  0.  P.  169  ;  29  L.  T.  142  :  22 
W.  R.  1. 

Ooods  Damaged.] — ^Where  a  ship  was  wrecked, 
but  the  goods  were  brought  on  shore,  though  in 
a  very  damaged  state,  so  that  they  became  un- 
profitable to  the  assured  : — Held,  that  the  under- 
writers on  the  goods,  who  were  freed  by  the 
policy  from  particular  average,  could  not  be 
made  liable  as  for  a  total  loss  by  a  notice  of 
abandonment.  Thompson  v.  Royal  Mechange 
AssuraTice  Company,  16  East,  214. 

Policy  on  goods  (copper  and  iron)  at  and  from 
L.  to  Q.,  warranted  free  of  particular  average, 
and  the  ship,  owing  to  sea  damage  in  the  course 
of  her  voyage,  was  obliged  to  run  into  port,  and 
undergo  repair,  and  some  part  of  the  goods  was 
damaged,  and  the  repairs  detained  her  so  long, 
as  to  prevent  her  reaching  Q.  that  season,  and  no 
other  ship  could  be  procured  at  that  or  a  neigh- 
bouring port  to  forward  the  cargo  in  time,  so 
that  the  voyage  was  abandon^,  and  the  ship 
afterwards  sailed  on  another  voyage : — Held, 
that  this  was  not  a  total  loss  of  the  goods,  and 
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that  the  assured  could  not  abandon.    Anderson 
V.  WallU,  2  M.^  S.  240  ;  3  Camp.  440. 

A  ship  was  wrecked  on  the  21st  December,  and 
thre&'fourths  of  her  cargo,  consisting  of  wines, 
were  either  lost  or  impregnated  with  salt  water  ; 
and  the  assured  gave  notice  of  abandonment  as 
for  a  total  loss  on  the  23rd  (being  the  day  on 
which  they  heard  of  the  loss),  and  before  the  re- 
mains of  the  cargo  were  brought  on  shore  : — 
Held,  that  it  amounted  to  such  a  loss  as  war- 
ranted the  notice  of  abandonment.  Hudson  v. 
Harrison,  6  Moore,  288  ;  3  B.  &  B.  97. 

Desertion  by  Grew.] — ^Ashipbeingdeserted 


at  sea  by  the  crew  for  the  preservation  of  their 
lives,  the  assured  on  goods  abandoned.  She  was 
afterwards  towed  into  port,  but  the  goods  were 
so  much  damaged  as  not  to  be  worth  sending  to 
their  place  of  destination  : — Held,  a  total  loss. 
Parry  v.  Aberdeen,  4  M.  &  R.  343 ;  9  B.  &  C. 
411. 

4.  On  Capture. 

Total  LoBB.] — An  insured  ship  being  taken,  the 
insured  may  demand  as  for  a  tot^  loss,  and 
abandon  to  the  insurer.  Ooss  v.  Withers,  2  Burr. 
683  ;  2  Ld.  Ken.  325. 

Becaptnre.] — An  abandonment  offered  to  be 
made  by  the  assured  to  the  underwriter,  upon 
intelligence  brought  of  the  capture  of  the  goods 
insured,  which  the  underwriter  refused  to  accept, 
does  not  entitle  the  assured  to  recover  as  for  a 
total  loss,  where,  before  action  brought,  the 
goods  were  recaptured,  and  arrived  at  the  place 
of  destination,  by  which  a  partial  loss  only  was 
sustained  ;  for  the  assured  can  only  recover  an 
indemnity  for  such  loss  as  he  has  sustained  at 
the  time  of  action.  Patterson  v.  Ritchie,  4  M. 
&  S.  393. 

On  an  insurance  on  ship  from  Rio  de  Janeiro 
to  Liverpool,  she  was  captured,  and  afterwards 
recaptured;  but  in  the  interval,  the  assured, 
having  received  intelligence  of  the  capture, 
gave  notice  of  abandonment ;  and  after  the  re- 
capture the  ship  arrived  at  Liverpool,  having 
sustained  a  partial  damage: — Held,  that  the 
assured  could  only  recover  as  for  a  partial  loss. 
Brotherston  v.  Barber,  5  M.  &  S.  418. 

Where  there  was  a  loss  by  capture,  intelligence 
of  which  was  received,  and  an  abandonment 
made,  and  a  recapture  took  place  before  the 
notice  of  abandonment  was  given,  but  there  was 
no  intelligence  received  of  such  recapture  until 
after  some  steps  had  been  taken  by  the  under- 
writers : — ^Held,  to  amount  to  an  acceptance  of 
the  abandonment  by  them.  Smith  v.  Robertson^ 
2  Dow,  474.  See  also  Miller  v.  Fletcher,  Under- 
wood  V.  Robertson,  post,  col.  843. 

Partial  or  Total  Lobb.] — A  ship  insured 

from  Jamaica  to  Liverpool  was  captured  in  the 
course  of  her  voyage,  and  recaptured  in  a  few 
days ;  and  the  assured  having  received  intelli- 
gence of  the  capture,  but  not  of  the  recapture, 
gave  notice  of  abandonment ;  and  soon  after  re- 
ceiving intelligence  of  the  recapture,  and  that 
the  ship  was  safe  in  the  possession  of  the  re- 
captors,  in  a  port  in  Ireland,  but  without  any 
further  knowledge  of  her  state  and  condition,  he 
persisted  in  his  notice  of  abandonment ;  but  the 
ship  was  afterwards  restored  to  his  possession 
wiuiout  damage,  and  arrived  at  Liverpool,  and 
earned  her  freight  ,*  the  salvage  and  charges  of 
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the  recapture  amonnting  cmly  to  152.  4#.  8J.  per 
cent. :  —  Held«  that  he  was  nc^t  entitled  to 
abandon ;  it  appearing  in  the  result,  that,  at  the 
time  wboi  the  notice  of  abandonment  was  giTen; 
it  was  in  fact  only  a  partial  and  not  a  total  loss, 
as  the  aaBured  supposed ;  and  there  being  no 
subsequent  circumstances,  such  as  the  loss  of 
Tojage,  high  salrage,  &c.,  to  continue  it  a  total 
loss.  Bainbridge  t.  AieUon,  10  East,  329 ;  1 
Camp.  237. 

An  assurance  was  effected  at  and  from  Quebec 
to  Teneriffe,  on  a  cargo  consisting  of  wheat,  fish, 
and  staves,  and  there  was  the  usual  memorandum 
in  the  policy  as  to  "  com  and  fish  being  &ee  from 
average  unless  general ;"  and  the  ship  was  cap- 
tured, and  afterwards  rec^tured,  and  sent  by 
the  recaptors  to  Bermuda,  where  a  scarcity  pre- 
vailing, an  embargo  was  laid  on  the  export  of 
provisions ;  and  the  cargo  being  landed,  it  was 
found  that  a  considerable  quantity  of  the  wheat 
was  so  damaged  by  searwater,  that  it  was  thrown 
overboard  by  order  of  the  magistrates,  for  the 
sake  of  the  public  health ;  and  the  other  part  of 
it,  being  also  damaged,  was  sold  by  the  captain, 
as  well  as  the  fish,  at  a  profit ;  and  he  put  up 
the  ship  for  sale,  which  ne  purchased  at  one- 
fourth  of  her  value,  for  the  benefit  of  the  owners ; 
and  having  repaired  her,  and  being  refused  per- 
nuBsion  to  ship  the  remaining  quantity  of  wheat 
to  Teneriffe,  he  directed  it  to  be  sold,  and  bought 
it  for  the  benefit  of  those  concerned ;  and  by 
leave  of  the  governor,  the  embargo  being  then 
raised  as  to  the  West  India  i^nds,  he  shipped 
the  same  for  liadeira,  where  he  arrived'and  de- 
livered it,  and  took  in  a  caigo  of  wine  for  Lon- 
don, with  which  he  arrived: — ^Held,  that  the 
assured,  who  had  abandoned  the  ship  on  receiving 
intelligence  of  the  circumstances  which  had  hap- 
pened previously  to  the  time  of  her  being  per- 
mitted to  proceed  to  Madeira,  was  entitled  to  re- 
cover as  for  a  total  loss  on  the  whole  of  the 
goods  insured.  Cologan  v.  London  Assurance 
Company,  5  M.  &  S.  447. 


Szpensa  of  Befitting.]— Insurance  on  a 


'  abandon,  because  the  abandonment  must  be 
viewed  with  regard  to  the  ultimate  state  of  facts 
at  the  time  when  the  offer  to  abandon  was 

'  made.  Xaylor  v.  Tfay/or,  9  B.  &  C.  718 ;  4  V. 
k,  B.  526. 

BfSatitiitunL]  —  An  abandonment  made  after 
capture,  under  circumstances  which  would 
entitle  the  assured  at  the  time  to  recover  as  for 
a  total  loss,  is  not  defeated  so  as  to  become  an 
average  loss  only,  by  the  mere  restitution  and  re- 
turn of  the  ship's  hull,  before  action  brought,  if 
the  restitution  is  under  such  condition  as  to 
make  it  uncertain  whether  the  assured  may  not 
have  to  pay  more  than  its  worth.  JItlver  v. 
Henderson,  4  M.  fc  S.  576. 


ship,  which,  during  her  YojAge^  while  loading 
her  homewud  cargo,  was  seized  by  the  crew  and 
•carried  away  to  a  distant  country,  and  the  cargo 
plundered  and  the  ship  deserted,  but  was  after- 
wards retaken  by  another  ship,  and  was  brought, 
with  a  small  remaining  part  of  her  cargo,  to  an 
English  port  (not  the  port  of  her  destination), 
and  part  of  her  rigging  was  gone,  and  she  could 
not  be  made  fit  for  a  voyage  again  without  con- 
siderable expense  in  providing  a  crew  and 
stores : — Held,  that  this  was  not  a  total  loss,  so 
as  to  entitle  the  assured  to  abandon  after  notice 
of  the  recapture.  Falkner  v.  Ritehie,  2  M.  &  S. 
290. 


Bvniiiiig  Bloekada.] — Goods  were  insured 


at  and  from  L.  to  any  port  in  the  river  P. ;  the 
policy  was  effected,  and  the  ship  sailed,  after 
notification  that  those  ports  were  blockaded :  the 
ship  was  captured  by  the  blockading  squadron  in 
the  river  P.,  but  was  rescued  1^  her  own  crew, 
and  brought  back  with  the  goods  undamaged  to 
L. ;  notice  of  abandonment  was  given  in  the  in- 
terval between  intelligence  of  the  capture  and  of 
the  rescue  ;  but,  after  the  rescue,  in  fact,  there 
was  no  intention  to  violate  the  blockade : — Held, 
that  the  voyage  as  insured  was  not  illegal ;  but 
that  the  assured  had  no  right  to  recover  for  a 
total  loss  by  reason  of  their  having  offered  to 
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A' vessel  chartered  to  Oporto,  St.  Ubes,.and 
Gottenburg,  being  taken  at  Oporto  by  the 
enemy,  was  liberated  on  payment  by  the  master 
of  a  sum  of  money,  and  on  condition  of  his 
bringing  home  in  her  to  England,  English  pri- 
soners, to  be  exchanged  for  an  equal  number  of 
French  :  upon  the  news  of  the  capture,  but  after 
the  time  of  the  ship's  liberation,  the  owners 
abandoned  the  ship  to  the  insurers;  upon  her 
arrival  at  Portsmouth,  the  captain  refused  to  de- 
liver her,  unless  on  repayment  of  the  ransom, 
which  the  owner  refused : — Held,  that  the  owner 
being  entitled  to  retake  his  ship,  which  was  safe 
at  Portsmouth,  the  loss  of  the  voyage  did  not 
enable  him  to  recover  upon  a  policy  on  the  ship 
as  for  a  total  loss,  nor  could  he  recover,  as  for  an 
average  loss,  the  sum  which  had  been  paid  by 
the  master  for  the  ship's  ransom,  and  which 
being  an  illegal  payment,  the  plaintiff  was  not 
bound  to  repay  to  the  master.  Parsons  v.  Scott, 
2  Taunt.  363. 

Fnrdiaso  after  Bale  hj  Capton.] — ^Where  a 
ship  insured  had  been  captured,  and  brought  into 
a  neutral  port,  and  sold  by  the  captors,  and  the 
captain  bought  her  for  the  benefit  of  the  owners : 
— Held,  that  they  were  only  entitled  to  recover 
on  a  policy  the  sum  paid  by  the  captain,  and 
what  was  expended  on  her  outfit,  and  could  not 
recover  for  a  total  loss.  iPMasters  v.  Shoolhred, 
1  Esp.  237. 

5.  Embabqo  and  Confiscation. 

Position  of  ConsigiLOOS  of  Foretgnor.l  —  A 

foreigner,  insuring  in  this  country  his  ship  or 
goods  on  a  voyage,  is  not  obliged  to  abandon 
upon  an  embargo  laid  on  the  property  in  the 
ports  of  his  own  country,  as  his  assent  is  vir- 
tually implied  to  every  act  of  his  own  govern- 
ment, and  makes  such  embargo  his  own  volun- 
tary act ;  and  goods  having  been  consigned  by 
such  foreigner  on  his  own  account  and  risk,  to 
British  merchants  here,  who  in  consequence  of 
such  consignment  made  advances  to  the  foreigner, 
and  made  insurance  on  his  account,  debiting  him 
with  the  premiums,  the  goods  were  afterwards 
abandoned  in  consequence  of  such  embargo : — 
Held,  that,  as  the  foreigner  could  not  recover 
against  the  underwriters,  his  consignees  could 
not  recover  their  advances  under  a  policy  made 
for  the  benefit  of  the  foreigner,  though  made  in 
their  names,  as  interest  might  appear  ;  however, 
they  might  have  insured  their  separate  interests 
by  a  policy  made  on  their  own  account.  Con-^ 
way  V.  Oray,  10  East,  536.     And  see  Conway  v. 
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I'orbei,  10  East,  539  ;  and  Mauru  v.  Shedden,  10 
East,  540. 

Inability  to  Biicharge.]  —  If  a  cargo  of  a 
perishable  nature  is  insured  from  A.  to  B.,  with 
the  usual  memorandum,  and  in  the  course  of  the 
voyage  information  is  received  by  the  master 
that  the  port  of  B.  is  shut  against  ships  of  his 
nation,  in  consequence  of  which  the  commander 
of  the  convoy  orders  the  ship  to  proceed  to 
another  port,  and  the  cargo  is  there  sold  by 
orders  of  the  Vice-Admiralty  Court  for  a  very 
small  sum  of  money,  the  assured  cannot  abandon 
as  for  a  total  loss.  Hadkinson  v.  JRobiruan,  3  B. 
&  P.  388. 

In  a  case  of  insurance  upon  goods  consigned  to  a 
particular  port,  if,  on  the  arrival  of  the  sMp  there, 
it  is  found  to  be  in  the  hands  of  an  enemy ;  that 
circumstance  does  not  warrant  the  assured  to 
abandon.    Luhhoek  v.  Rowcroft^  5  Esp.  50. 

A  party,  having  shipped  goods  on  an  adventure 
to  St.  Petersburg  on  board  a  vessel  chartered 
for  the  purpose,  made  insurance  on  ship  and 
goods  in  the  common  printed  form  in  blank: 
and  by  a  written  memorandum  in  the  policy, 
the  underwriters  agreed  to  pay  a  total  loss 
in  case  the  ship  should  not  be  allowed 
by  the  Russian  government  to  discharge  h^r 
cargo  at  St.  P.,  on  which  voyage  the  vessel  had 
then  sailed,  chartered  by  the  plaintiJS : — Held, 
that  the  insured  was  entitled  to  recover  upon 
this  policy  on  an  allegation  that  the  vessel  on 
her  arriv^  at  St.  P.  was  not  allowed  by  the 
Russian  government  to  discharge  her  cargo,  but 
was  obliged  to  return  back  with  it,  by  which  the 
value  of  the  cargo  was  reduced  below  the  amount 
of  the  invoice  price,  together  with  the  charges 
paid  thereon,  and  the  premiums  of  insurance. 
PiUler  V.  Olover,  12  East,  124. 

Where  a  neutral  ship,  bound  from  America  to 
Havre,  was  detained  and  brought  into  a  British 
port,  and  pending  proceedings  in  the  Admiralty, 
the  king  declared  Havre  in  a  state  of  blockade, 
by  which  the  further  prosecution  of  the  voyage 
was  prohibited  : — Held,  a  total  loss  of  the  vojrage, 
which  entitled  the  neutral  assured  to  abandon. 
Barker  v.  Blakes,  9  East,  283.  And  see  eases 
ante,  col.  826. 

Sale — Condemnation  Reversed.  ] — An  American, 
properly  licensed  to  export  saltpetre  from  Cal- 
cutta to  America,  having  insured  it  for  the 
voyage,  the  ship  was  seized  by  the  captain  of  a 
British  ship  of  war  at  the  Cape  of  Good  Hope, 
and  the  cargo  condemned,  unshipped,  and  sold 
by  order  of  the  Court  of  Admiralty  there,  whose 
sentence  was  afterwards  reversed  on  appeal  here, 
and  the  property  ordered  to  be  restored,  or  its 
value  paid  to  the  owner,  though  upon  payment 
of  the  captor's  costs : — Held,  that  the  assured 
might  recover  as  for  a  total  loss,  without  notice 
of  abandonment ;  the  thing  insured  being  wholly 
lost  to  the  owner  by  the  unshipping  and  sale  of 
the  commodity  at  the  Cape,  under  the  order  of 
the  court  there  ;  and  that  such  loss  was  recover- 
able against  the  underwriters,  on  a  count  alleg- 
ing it  to  have  happened  by  the  unlawful  seizure 
and  detention  of  a  British  ship  of  war  j  however 
questionable  it  might  have  been,  if  notice  of 
abandonment  had  been  necessary,  whether  such 
a  notice,  not  given  till  after  the  receipt  of  a 
second  letter  from  the  Cape,  announcing  the 
condemnation,  landing,  and  sale  of  the  goods, 
"was  in  time,  when  a  prior  letter  of  advice  had 


stated  the  seizure  and  detention,  on  which  no 
notice  had  been  given  ;  and  the  court  of  appeal 
allowing  the  captor  his  costs,  on  the  rever»EU  of 
the  sentence  of  condemnation,  did  not  the  less 
shew  the  original  seizure  and  detention  to  be 
unlawful.    Jfullet  v.  Shedden,  13  East,  304, 

6.  On  Loss  by  other  Means. 

Desertion  by  Crew.] — A  ship  received  con- 
siderable damage  from  tempestuous  weather, 
and  the  crew,  completely  exhausted,  deserted 
the  ship  on  the  high  seas  for  the  mere  preserva- 
tion of  their  lives  ;  and  the  ship  was  then  taken 
possession  of  by  a  fresh  crew,  who  succeeded  in 
conducting  her  safely  into  port  The  ship  having 
been  sold  under  the  decree  of  the  Admiralty 
Court  to  pay  the  salvage,  and  it  not  appearing 
that  the  assured  had  taken  any  means  to  prevent 
such  sale : — Held,  that  they  had  no  right  to 
abandon,  and  that  there  was  no  more  than  a 
partial  loss.     T homely  v.  Hebson,  2  B.  &  A.  513. 

A  ship  being  deserted  at  sea  by  her  crew  for 
the  preservation  of  their  lives,  the  assured  on 
goods  abandoned.  She  was  afterwards  towed 
into  port,  but  the  goods  were  so  much  damaged 
as  not  to  be  worth  sending  to  their  place  of 
destination: — Held,  a  total  loss.  Parry  v. 
Aberdeen,  4  M.  &  R.  343  ;  9  B.  &  C.  411. 

Barratry.] — Barratry  of  the  master  is  a  ground 
of  abandonment  as  for  a  total  loss,  though  the 
goods  ultimately  reach  ^eir  destination  through 
the  agency  of  strangers  to  the  assured.  Diwon  v. 
Reid,  1  D.  &  R.  207  ;  5  B.  &  A.  597. 

7.  Effect  of  Abandonment  on  Fbeioht 

AND  Cabgo. 

Charterparty  Freight.] — Where  there  was  a 
policy  on  ship  and  also  on  charterparty  freight 
(that  is,  freight  to  be  earned  by  the  carriage 
homeward  of  a  cargo  chartered  to  be  put  on 
board  at  a  distant  port),  and  the  ship  was  so  in- 
jured at  the  outward  port  that  the  shipowner 
abandoned  to  the  underwriter  on  ship,  there  was 
nothing  to  pass  to  the  underwriter  on  charter- 
party  freight,  and  consequently  there  was  no 
necessity  of  abandonment  to  him.  Rankin  v. 
Potter,  6  L.  R.,  H.  L.  83 ;  42  L.  J.,  C.  P,  169  ; 
29  L.  T.  142  ;  22  W.  R.  1. 

Priorities.] — ^A  shipowner  having  first  insured 
his  ship  >vith  A.,  and  his  freig:ht  with  B.,  for  a 
certain  voyage,  and  having  notice  of  an  embargo 
laid  on  the  ship  in  a  foreign  port,  abandoned  the 
ship  and  freight  to  the  respective  underwriters, 
and  received  from  them  the  whole  amount  of 
their  suljscriptions  as  for  a  total  loss  of  both  ; 
first  undertaking,  by  a  memorandum  on  the  ship 
policy,  to  assign  to  the  underwriters  thereon  his 
interest  in  the  ship,  and  to  account  to  them  for 
it ;  and  afterwards  undertaking,  by  a  similar 
memorandum  on  the  freight  policy,  to  assign  to 
those  underwriters  all  right  of  recovery,  com- 
pensation, &c.  The  ship  being  afterwards 
Hberat«i,  and  earning  freight,  which  was  re- 
ceived by  the  assured  : — Held,  that  however  the 
question  of  priority  as  to  the  title  to  the  freight 
might  have  been  as  between  the  different  sets  of 
underwriters  litigating  out  of  the  same  fund,  and 
however  the  weight  of  arg^ument  might  prepon- 
derate in  favour  of  the  underwriters  on  the 
ship ;  yet  that  the  assured,  who  had  received  the 
freight  from  the  shippers  of  goods,  was  at  all 
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eveDts  liable  on  his  express  undertaking  to  pay 
it  over  to  the  underwriters  on  freight ;  and  that, 
without  deducting  the  expenses  of  provisions, 
wages,  &c.,  which  were  charges  on  the  owner 
before  the  abandonment,  and  on  the  under- 
writers on  ship  afterwards.  Thompsmi  v.  Row- 
croft,  4  East,  34  ;  8,  P.,  Leatham  v.  Terry y  3  B. 
&  P.  479. 

Freight  Earned.] — Upon  a  hostile  embargo  in 
a  foreign  port  the  owner,  who  had  separately 
insured  ship  and  freight,  abandoned  them  to  tlie 
i-espective  underwriters,  which  abandonment  was 
accepted  by  them  ;  after  which  the  embargo  was 
taken  off,  and  the  ship  completed  her  voyage  and 
earned  freight : — Held,  that  the  assured  could  not 
recover  as  for  a  total  loss  of  freight,  the  freight 
having  been  in  fact  earned  ;  or,  supposing  it  to 
have  been  in  any  other  sense  lost  to  the  assured 
by  the  abandonment  of  the  ship  to  the  under- 
writers thereon,  it  was  so  lost,  not  by  any  peril 
insured  against,  but  by  the  voluntary  act  of  the 
assuredyin  making  such  abandonment.  M"  Carthy 
V.  Ahel,  5  East,  388  ;  1  Smith,  524. 

An  abandonment  to  the  underwriters  on  ship 
transfers  freight  earned  subsequently  to  such 
abandonment,  as  incident  to  the  ship.  Daridson 
V.  Case,  5  Moore,  116  ;  8  Price,  542 ;  2  B.  &  B. 
379  ;  6  M.  &  S.  79. 

On  abandonment,  the  owner  becomes  trustee 
for  the  underwriters  on  ship,  and  is  bound  to 
assign.  Scottish  Marine  In^mranee  Company  v. 
Turner,  1  Macq.  H.  L.  Cai.  334  ;  17  Jur.  631. 

Where  a  ship  has  received  injuries  entitling 
the  owner  to  treat  her  as  totally  lost,  and  where 
he  consequently  abandons  her  to  the  underwriters 
on  ship,  they  are  entitled  to  all  freight  after- 
wards earned.    Ih. 

Upon  such  constructive  loss  and  abandonment 
the  freight,  if  earned,  will  belong,  not  to  the 
owners,  but  to  the  underwriters  on  ship.    Ih, 

Freight,  while  the  ship  is  in  the  course  of  earn- 
ing it,  belongs  to  the  underwriters  paying  for  a 
total  loss.  Stewart  v.  Oreenoeh  Marine  Instir' 
a  nee  Company,  2  H.  L.  Cas.  159  ;  1  Macq.  H.  L. 
Cas.  382. 

Deduction  of  Ezpensei.] — While  a  ship  was 
forcibly  detained  in  a  foreign  port,  the  owner 
abandoned  first  the  ship,  and  then  the  freight,  to 
the  difEerent  sets  of  underwriters  thereon,  who 
paid  as  for  a  total  loss  ;  after  which  the  ship  was 
liberated,  reshipped  her  cargo,  which  had  been 
ta^en  out,  and  returned  home,  earning  freight, 
which  was  received  by  the  assured.  Assuming 
that  the  assured  after  an  abandonment  of  the 
ship,  might  abandon  the  freight  to  another  set  of 
underwriters,  the  ship  and  freight  are  salvage  to 
the  different  underwriters  after  deducting  the  fol- 
lowing expenses,  which  must  be  apportioned 
between  them  according  to  their  several  interests : 
1.  The  expenses  of  the  ship  and  crew  in  the 
foreign  port,  including  port-charges,  besides  the 
expense  of  shipping  the  cargo,  which  exclusively 
belongs  to  the  underwriters  on  freight :  2.  Insur- 
ance thereon :  3.  Wages  and  provisions  of  crew 
from  their  liberation  in  the  foreign  port  till  their 
discharge  here  :  4.  Wages  (provisions  were  sup- 
plied by  the  foreign  government)  to  the  crew 
during  their  detention.  But  the  assured  was  not 
entitled  to  deduct  out  of  the  freight  received, 
payable  to  the  underwriter  on  freight :  1. 
Charges  paid  at  the  port  of  discharge  on  ship  and 
cargo  :  2.  Insurance  on  ship :  3.  Diminution  in 


value  of  ship  and  tackle  by  wear  and  tear  on  the 
voyage  home.  Sharp  v.  Gladstone,  7  East,  24  ; 
3  Smith,  39. 

Captain  acting  as  Agent  of  Inenren.]— A  ship 
having  been  chartered  to  carry  troops  to  Calcutta,, 
by  a  charterparty,  under  which  a  portion  of  the 
freight  was  made  payable  on  the  completion  of 
the  voyage,  when  about  700  miles  beyond  the 
Mauritius  caught  fire.  The  ship  put  back  to  the 
Mauritius,  where,  being  found  to  be  greatly 
damaged,  she  was  abandoned  to  the  underwriters 
as  totally  lost,  and  the  abandonment  was  ac- 
cepted. The  captain  having  chartered  another 
ship  and  forwarded  the  troops  to  Calcutta,  the 
freight  was  received  by  the  shipowners*  agents  ; 
— Held,  that,  in  forwarding  the  troops,  the  cap- 
tain acted  as  agent  for  the  owner  and  not  for  the 
underwriters  ;  and  that  the  underwriters  to  whom, 
the  ship  had  been  abandoned,  were  not  entitled 
to  any  benefit  from  the  freight  so  received. 
Hickie  V.  Rodocanachi,  4  H.  &  N.  456  ;  28  L.  J.,. 
Ex.  273 ;  5  Jur.,  N.  S.  550  ;  7  W.  R.  545. 

Compensation.] — Ovmers  of  a  ship  effected 
policies  of  insurance  on  freight  and  on  ship  for  a 
voyage  from  St.  John's,  New  Brunswick,  to 
Liverpool,  the  goods  on  board  being  their  pro- 
perty. The  ship  was  stranded  off  the  port  of 
Liverpool,  and  notice  of  abandonment  was  given 
to  the  underwriters  on  ship :  part  of  the  cargo 
was  then  brought  in  lighters  to  Liverpool,  and 
the  ship,  having  been  so  lightened,  was  brought 
with  the  remainder  to  Liverpool :  this  was  done 
by  the  owners  at  their  expense :  subsequently 
the  abandonment  was  accepted  by  the  under- 
writers : — Held,  that  nothing  in  the  nature  of 
freight  for  the  entire  voyage  passed  to  the  under- 
writers on  the  ship  on  the  abandonment  of  the 
ship,  but  that  they  were  entitled  to  compensa- 
tion in  the  nature  of  freight  from  the  owners  of 
the  ship,  as  owners  of  the  goods,  for  so  much  of 
the  cai-go  as  was  brought  in  it  from  the  place  of 
stranding  to  Liverpool,  and  that  the  principle  on 
which  it  was  to  be  calculated  was  the  sum  for 
which  that  part  of  the  cargo  might  have  been 
forwarded  to  Liverpool  in  another  ship  at  the 
current  rate  of  freight.  Miller  v.  Wood/all,  8 
El.  &  Bl.  493  ;  27  L.  J.,  Q.  B.  120  ;  4  Jur.,  N.  S. 
302.  See  Bumand  v.  Rodocanachi,  7  App,  Gas* 
333  ;  51  L.  J.,  Q.  B.  548  ;  47  L.  T.  277  ;  31  W.  R. 
65  ;  4  Asp.  M.  C.  576. 

Title  to  Cargo,  when  Accming.] — The  title  of 
underwriters  to  a  cargo  of  an  abandoned  vessel 
does  not  date  from  the  acceptance  of  an  abandon- 
ment, but  has  relation  back  te  the  time  of  the  loss. 
Cammell  v.  Sewell,  3  H.  &  N.  617  ;  27  L.  J.,  Ex^ 
447 ;  4  Jur.,  N.  S.  978.  Affirmed  on  appeal,  5 
H.  &  N.  728  ;  29  L.  J.,  Ex.  350— Ex.  Ch. 

A  foreign  vessel,  sailing  with  a  cargo  of  timber, 
consigned  from  a  foreign  port  to  Hull,  went 
ashore  on  the  coast  of  Norway.  The  captain, 
without  waiting  for  instructions  from  the  con- 
signee, and  without  any  absolute  necessity,  made 
sale  by  auction  of  the  timber,  in  the  manner  pre- 
scribed by  the  law  of  Norway,  and  the  purchaser 
consigned  the  timber  te  the  defendants  for  sale 
in  his  behalf.  The  agents  of  the  plaintiffs* 
underwriters,  who  had  received  notice  of  aban- 
donment before,  but  had  accepted  it  after  the 
sale,  in  the  meantime  instituted  a  suit  in  the 
superior  diocesan  court  of  Drontheim  against  the 
captain  and  the  purchaser  to  set  aside  the  sale. 
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and  to  compel  the  purchaser  to  deliver  up  the 
•caigo  to  the  underwriters.  That  court  confirmed 
the  sale.  On  trover  Bubsequently  brought  by  the 
plaintiffs  against  the  London  consignee  of  the 
purchaser  for  the  recovery  of  the  cargo  : — Held, 
that  they  were  entitled  to  maintain  an  action  for 
the  conversion,  but  that  they  were  estopped  by 
the  judgment  of  the  Norwegian  court.    lb, 

XI.  SALE  BY  MASTER  OF  SHIP  AND 

CARGO. 

1.  0/  Shij). 

2.  Of  Cargo,  845. 

1.  Of  Ship. 

KThen  Allowtd.] — The  master  of  a  vessel  has 
no  power  to  sell  her  so  as  to  affect  the  insurers, 
except  under  circumstance?  of  stringent  neces- 
sity ;  such  circumstances  as,  after  sufficient  exa- 
mination of  her  condition,  after  every  exertion 
in  his  power,  within  the  means  at  his  disposal, 
to  extricate  her  from  peril  or  to  raise  funds  for 
the  repair,  leave  him  no  alternative  but  to  sell 
her  as  she  is.  Cohequid  Marine  Int^rance  Cam- 
pany  v.  Ba/rteaux,  6  L.  R.,  P.  0.  319  ;  32  L.  T. 
510 ;  23  W.  R.  892. 

In  cases  of  extreme  necessity,  and  where  the 
ship,  having  got  aground,  cannot,  in  the  opinion 
of  persons  competent  to  judge,  be  raised,  the 
captain  may  sell  her  for  the  benefit  of  the  owners ; 
but  it  can  only  be  in  cases  of  extreme  necessity ; 
and  the  survey,  &c.  must  be  made  on  the  b^t 
information,  and  with  the  most  pure  good  faith. 
Hayviun  v.  Moltan,  5  Esp.  54. 

A  vessel  struck  upon  a  rock  outside  a  harbour, 
And  it  was  necessary  to  lighten  her  in  order  to 
get  her  off  at  the  next  high  tide,  and  for  that 
purpose  her  master  entered  into  a  contract  with 
one  G.,  who  was  the  only  person  at  the  place 
who  had  a  sufficient  number  of  men  to  render 
effectual  assistance,  to  find  the  labour  required 
for  that  purpose.  G.  supplied  only  a  small 
number  of  men,  who  worked  very  languidly  in 
discharging  the  cargo  for  two  or  three  hours,  and 
at  the  end  of  that  time  G.  persuaded  the  master 
to  cancel  this  contract  and  to  call  a  survey  of  the 
vessel  and  sell  her.  G.  and  some  men  he  brought 
;accordingly  made  a  survey,  and  by  it  found  the 
mainmast  raised  one  inch,  the  main  combings 
parted,  the  deck  plank  opening  and  the  vessel 
unseaworthy,  and  advised  that  the  ship  and 
cargo  should  be  sold  for  the  benefit  of  all  con- 
<cerned.  The  master  then  sold  her  to  G.  for  a 
very  small  sum  of  money.  When  the  vessel 
struck  on  the  rock  there  was  a  strong  breeze 
blowing,  but  it  afterwards  got  calmer,  and  at 
the  time  of  the  sale  the  weather  was  good,  and 
the  vessel  lying  on  her  bilge  with  no  more 
danger  than  she  had  been  in  from  the  time  she 
struck,  but  there  was  evidence  that  if  the  wind 
veered  round  to  the  south  or  west  the  sea  would 
have  heaved  in  and  the  vessel  would  have  broken 
up  in  a  short  time.  As  a  fact,  directly  after  the 
sale  G.  brought  a  number  of  hands  to  discharge 
the  cargo,  and  so  got  the  vessel  off  and  floated 
her  at  the  next  high  tide,  and  he  afterwards 
repaired  and  made  her  seaworthy  at  a  trifling 
expense.  In  an  action  against  the  underwriter 
on  a  policy  of  insurance  on  the  vessel  for  a  con- 
structive total  loss,  the  judge  ruled,  on  the  above 
facts  appearing  at  the  end  of  the  plaintiff's  case, 
that  there  was  no  evidence  upon  which  the  jury 
could  reasonably  find  the  urgent  necessity  for 


the  sale  of  the  vessel  at  the  time  she  was  sold, 
and  he  accordingly  withdrew  the  case  from  the 
jury  and  directed  the  vei-dict  to  be  entered  for 
the  defendant : — Held,  by  Lord  Ck)leridge,  C.  J., 
that  such  ruling  was  rights  Hall  v.  Jupef  49 
L.  J.,  0.  P.  721  ;  43  L.  T.  411. 

Held,  by  Grove,  J.,  that  it  was  wrong,  aud 
that  the  case  should  not  have  been  withdrawn 
from  the  jury.    lb. 

A  captain  of  an  insured  ship,  which  has  been 
injured  by  perils  of  the  sea,  is  not  justified  in 
selling  the  ship  instead  of  repaiiing  it,  unless  he 
either  has  not  the  means  of  getting  the  repairs 
done  at  the  place  where  the  vessel  is  obliged  to 
put  in  ;  or  cannot  get  them  done  except  at  such 
an  expense  as  would  render  it  undoubtedly  im- 
proper to  repair,  if  the  ship  were  not  insured ;  or 
has  not  money  in  his  possession  sufficient  to  pay 
for  the  repairs,  and  is  not  in  a  situation  to  raise 
it  by  loan  or  otherwise,  except  at  such  an  extrava- 
gant rate  as  would  prevent  a  prudent  man,  in  the 
exercise  of  a  sound  and  vigorous  judgment,  from 
undertaking  the  repairs  under  such  circumstances. 
Soni^s  V.  Sugruey  4  C.  &  P.  276,  284. 

Where  a  ship  received  damage  by  striking  on  a 
rock,  which  rendered  her  unsafe  for  another 
voyage  unless  repaired ;  and  she  was  twice  sur- 
veyed and  condemned  by  the  authorities  of  the 
place  to  which  she  was  insured ;  and  the  captain 
bon&  fide  sold  her  for  firewood ;  and  she  might 
have  been  repaired  but  for  the  negligence  of  the 
resident  agents  of  the  owners  : — Held,  that  tlie 
underwriters  were  not  liable  for  a  total  loss. 
Tantier  v.  Bennett,  M.  &  M.  182. 

A  ship  being  wrecked,  was  sold  by  the  owner 
and  master,  and  soon  after  got  off  by  the  pur- 
chaser and  repaired,  though  at  a  great  expense. 
The  owner  could  not  treat  this  as  a  total  loss, 
unless  the  sale  at  the  time,  in  the  exercise  of  a 
sound  judgment,  appeared  most  beneficial  for  all 
parties.    Doyle  v.  Dallas,  1  M.  &  Rob.  48. 

If  the  ship  was  likely  to  be  repairable,  so  as  to 
come  to  England  with  any  cargo,  which  upon 
her  arrival  would  be  worth  the  sum  laid  out  on 
her,  it  cannot  be  treated  as  a  total  loss,  though 
she  cannot  be  made  fit  to  cany  the  cargo  origin- 
ally intended  for  her.    lb. 

Freight  was  insured  from  A.  to  B.  The  ship 
sailed,  but  was  obliged  to  put  back  from  stress 
of  weather,  when  she  was  found  to  be  incapable 
of  complete  repair,  and  the  cargo  was  accord- 
ingly unloaded  and  the  ship  sold.  In  an  action 
on  the  policy  for  a  total  loss : — Held,  that  the 
insured  was  bound  to  use  all  reasonable  en- 
deavours to  repair  the  ship,  so  as  to  have  carried 
the  cargo,  or  part  of  it,  which  would  have 
operated  as  a  salvage.  Green  v.  Royal  Exclia nge 
Assurance  Company,  1  Marsh.  447  ;  6  Taunt.  68. 

Where,  by  means  within  the  reach  of  the 
master,  a  ship  can  be  so  treated  as  to  retain  the 
character  of  a  ship,  he  cannot,  by  selling  her  even 
bou&  fide,  convert  the  average  into  a  total  loss, 
but  the  underwriters- are  entitled  to  have  those 
means  used  on  their  account.  Gardner  v.  Sal- 
vador, 1  M.  &  Rob.  116. 

Where  it  was  proved  that  the  master  sold  bon& 
fide,  and  professedly  for  the  benefit  of  all  con- 
cerned, yet,  since  it  was  not  further  proved  that 
the  sale  was  absolutely  necessary,  and  really  for 
the  benefit  of  all,  the  assured  were  not  entitled 
to  recover  as  for  a  constructive  total  loss,  without 
notice  of  abandonment.  Knight  v.  Faith,  15 
Q.  B.  649  ;  19  L.  J.,  Q.  B.  509  ;  14  Jur.  1114.  Seo 
Itosctto  V.  Gurney,  ante,  col.  790. 
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A  ship  and  goods  being  insured  for  a  voyage, 
if  the  ship  is  taken  and  recaptured,  and,  on  the 
recapture,  the  captain,  acting  fairly  for  the 
benefit  of  his  employeis,  sells  the  ship  and  cargo, 
and  thereby  puts  an  end  to  the  voyage,  the  in- 
sured will  recover  as  for  a  total  loss.  MUles  v. 
Fletcher,  1  Dougl.  231. 

Underwriters  on  goods  insured  from  London 
to  Demerara  were  held  liable  for  an  average  loss, 
where  the  ship,  being  captured  and  recaptured, 
was  sent  into  St.  Thomas's  stripped  of  all  her 
hands,  and  the  captain,  not  being  able  on  his 
arrival  there  to  procure  a  fresh  crew,  or  to  raise 
money  to  pay  the  salvage,  immediately  sold  the 
ship  and  cargo,  and  broke  up  the  adventure. 
Underwood  v.  Robertson,  4  Camp.  138. 

When  Repairs  Effected.] — Freight  was  insured 
on  ship  and  cargo  of  timber  from  Quebec  to 
London,  and  the  ship  sailed  from  Quebec,  and 
on  her  voyage  do\^Ti  the  River  St.  Lawrence 
sprung  a  leak,  and  it  became  necessary  for  the 
preservation  of  the  lives  of  the  master  and  crew 
to  run  her  on  shore,  where  she  took  the  ground 
on  the  outside  of  a  reef  of  rocks,  and  was  there 
fixed,  and  exposed  to  the  full  force  of  the  stream, 
and  in  the  way  of  the  drift  ice  then  forming  and 
floating  down  the  river.  One  of  the  part-owners 
and  agent  for  the  others  resided  at  Quebec,  and 
after  two  surveys,  in  which  the  surveyors  stated, 
as  their  opinion,  that  it  would  be  prudent  to  sell 
the  ship  and  cargo,  the  master,  under  the  direction 
of  such  part-owner,  sold  the  same ;  the  ship, 
however,  survived  ;  was  repaired  by  the  pur- 
chasers, and  afterwards  brought  a  full  cargo  to 
London.  In  an  action  on  the  policy  against  the 
underwriters  on  fe^ight  for  a  total  loss : — Held, 
that  the  master  was  warranted  in  selling  the 
ship  and  cargo.  Idle  v.  Royal  Exchange  Insur- 
ance CompaJiy,  3  Moore,  115. 
'  Where  ship,  freight,  and  passage-money  were 
insured  for  13,0002.,  at  and  from  London  to  the 
East  Lidies  and  back ;  and  the  ship  sailed  sea- 
worthy from  Calcutta  on  her  homeward  voyage, 
and  afterwards  received  considerable  damage  by 
stormy  weather,  so  as  to  render  it  necessary  for 
the  captain  to  put  back  there  ;  and  immediately 
on  his  arrival,  he  gave  notice  of  abandonment  to 
the  agents  for  Lloyd's  resident  there,  and  desired 
that  their  surveyor  might  be  present  at  the  sur- 
veys of  the  ship ;  and  the  agents  replied,  that 
they  had  no  authority  to  accept  abandonments ; 
and  after  three  several  surveys  of  the  ship  by 
competent  persons,  at  two  of  which  the  surveyor 
for  the  agents  attended,  and  it  was  found  that 
the  expense  of  repairing  her  would  be  from 
4,0002.  to  5,000Z. ;  and  the  captain  having  in- 
eflFectually  attempted  to  raise  money  by  hypothe- 
cation of  the  ship  (having  no  funds  to  repair  her 
himself),  sold  her  for  1,2(X)2. ;  and  the  jury  found 
that  what  had  been  done  by  him  was  for  the 
benefit  of  all  concerned,  and  gave  a  verdict  for 
the  assured  as  for  a  total  loss : — Held,  that  the 
sale  was  justifiable  ;  and  the  court  refused  a  new 
trial.  Read  v.  Bonham,  6  Moore,  397  ;  3  B.  &  B. 
147. 

Where  a  vessel  was  so  much  injured  by  perils 
of  the  sea,  that,  in  order  to  render  her  seaworthy, 
it  would  cost  as  much  to  repair  her  as  she  was 
originally  worth,  or  as  mucn  as  would  build  a 
new  ship,  and  the  captain  sold  her  to  a  purchaser, 
who  repaired  her  and  sent  her  on  a  voyage,  which 
she  never  completed  in  consequence  of  her  in- 
firmity : — Held,  that  the  underwriters  were  liable 


as  for  a  tot^l  loss,  although  the  vessel  remained 
in  specie  at  the  time  she  was  sold.  Cambridge 
V.  Anderton,  4  D.  &  R.  203  ;  2  B.  &  C.  691  ;  1 
C.  &  P.  213  ;  R.  &  M.  60. 

Where  a  ship  was  so  shattered  in  a  storm,  that 
it  was  found,  on  survey,  that  the  expenses  of  re- 
pairing her  would  far  exceed  her  original  value, 
and  the  captain  sold  her  bond  fide  for  the  benefit 
of  all  concerned,  and  the  purchaser  shortly  after- 
wards broke  her  up  : — Held,  that  this  was  such 
an  urgent  necessity  as  justified  the  sale.  Robert- 
son V.  Clark,  8  Moore,  622  ;  1  Bing.  446. 

If  a  vessel  is  so  much  injured  by  a  storm,  that 
in  the  opinion  of  the  master,  who  exercises  a 
fair  and  honest  discretion  on  the  subject,  she 
cannot  be  repaired  but  at  an  expense  exceeding 
the  amount  of  a  total  loss,  and  he  accordingly 
sells  her,  the  owner  may  recover  from  the  in- 
surer as  for  a  total  loss,  although  it  eventually 
turns  out  that  the  vessel  might  possibly  have 
proceeded  on  her  voyage.  Robertson  v.  Carti^ 
thers,  2  Stark.  571. 

Where  a  vessel  was  driven  by  tempestuous 
weather  into  a  foreign  port,  and  in  order  to  de- 
fray the  expenses  of  repairing  (without  which 
she  could  not  have  proceeded  on  her  voyage), 
the  captain  was  obliged  to  sell  part  of  the 
cargo  : — Held,  that  the  underwriters  on  a  policy 
on  goods  were  not  liable  for  a  total  loss  by  perils 
of  the  sea.  Sarguy  v.  Hobson,  3  D.  &  R.  192  ;  2 
B.  &  C.  7  ;  4  Bing.  131  ;  12  Moore,  474  ;  1  Y.  & 
J.  347  ;  S,  P.,  Powell  v.  Oudgeon,  5  M.  &  S.  431. 

CauBe  of  LoBi — Stranding.] — ^A  ship  insured 
in  1,000Z.  for  a  year,  ending  23rd  Septemb^, 
was  stranded,  got  off  and  brought  into  the  har- 
bour of  Santa  Cruz,  on  September  16th.  She 
remained  there  with  her  crew  on  board  till  the 
middle  of  October,  and  during  that  time  was 
pumped,  and  her  cargo  was  discharged  into* 
other  vessels.  Being  then  beached  and  sur- 
veyed, she  was  found  so  much  damaged  by  the  , 
accident  that  the  necessary  repairs  could  not  be 
done  at  Santa  Cruz,  there  being  no  dockyard,, 
workmen  or  materials  there  ,*  nor  could  she  be 
taken  to  any  port  where  she  could  prudently 
have  been  repaired.  Afterwards,  in  October,  the 
master  (who  was  a  part-owner,  and  interested  in 
the  policy)  sold  her  for  the  benefit  of  those 
whom  it  might  concern,  and  she  fetched  72/. 
No  notice  of  abandonment  was  given.  A  special 
case,  in  an  action  against  the  underwriters,  set 
forth  these  facts,  stating  also  that  the  vessel 
"  received  her  death-blow  "  by  the  perils  of  the 
sea,  on  September  16th,  but  that  the  damage 
was  not  ascertained  till  the  24th  : — Held,  that 
the  assured  were  entitled  to  recover  for  partial; 
loss  by  the  sti-anding  before  September  23rd, 
though  the  loss  was  not  ascertained  till  after 
that  day  ;  the  proximate  cause  of  loss,  the  injury 
by  stranding,  naving  taken  place  during  the 
year  covered  by  the  iusurance.  Knight  v.  Faithy. 
15  Q.  B.  649  ;  19  L.  J.,  Q.  B.  509  ;  14  Jur.  1114. 

Held,  also,  that  the  ultimate  loss  did  not 
prevent  such  recovery,  for  that  the  partial  loss- 
by  stranding  caused  an  actual  prejudice  to  the 
assured,  which  was  not  merged  in  the  final  los& 
resulting  from  the  sale,  even  assuming  this  to 
have  been  a  total  loss  necessarily  consequent 
upon  the  stranding,  the  loss  being  one  which,  as 
total,  the  insurers  were  not  liable  to  pay  for. 
lb. 

Evidence  of  Condemnation.] — A  notarial  copy 
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of  the  condemnation  of  a  ship  as  not  being 
worth  repairing,  is  only  evidence  of  the  fact  of 
her  having  been  condemned,  not  of  the  par- 
ticular defects  on  which  the  condemnation  was 
grounded.     Wright  v.  Barnard^  2  Esp.  700. 

Authority  of  Yiee- Admiralty  Court.]  —  The 
Vice-Admiralty  Courts  abroad  live  no  authority, 
upon  the  mere  petition  of  the  captain  of  a  ship 
bound  on  a  foreign  voyage,  to  decree  the  sale  of 
such  ship  reported  upon  survey  not  to  be  sea- 
worthy or  repairable,  so  as  to  carry  the  cargo  to 
its  place  of  destination,  but  at  an  expense  ex- 
ceemng  the  value  of  the  ship  when  repaired. 
Reid  V.  Darhy,  10  East,  143. 

Where  a  master  of  a  ship  on  a  voyage  from 
Calcutta  to  London,  laden  with  indigo,  was 
obliged  to  put  into  Mauritius  from  unseaworthi- 
ness, and  there  abandoned  ship  and  cargo,  which 
were  bon&  fide  sold  by  public  auction  under  the 
orders  of  the  Vice- Admiralty  Court : — Held,  in 
an  action  by  the  owner  against  the  purchaser  of 
the  indigo ;  1st,  that  there  being  no  pressing 
necessity  for  the  sale,  the  master  could  confer  no 
title  upon  the  vendee  ;  2nd,  that  a  judgment  in 
tort  against  the  owner  of  the  vessel  for  not  de- 
livering the  cargo,  pursuant  to  the  bill  of  lading, 
was  no  bar  to  this  action  ;  and  3rd,  that  an  un- 
availing demand  of  the  proceeds  in  the  Vice- 
Admindty  Court  did  not  prevent  the  plaintiff 
from  recovering  the  full  value  of  the  indigo  from 
the  defendant.  MorrU  v.  Robinson,  6  D.  &  B. 
35  ;  3  B.  &  C.  196,  And  see  Hunter  v.  Prifisej}, 
10  East,  378. 

2.  Of  Caboo. 

Daty  of  Kaster  to  Communicate.] — ^A  master 
of  a  vessel  cannot  at  an  intermediate  port  sell 
goods  which  are  damaged,  and  cannot  be  carried 
to  the  port  of  dischaige,  without  communi- 
cating with  their  owner.  Acatos  v.  Burru^  3 
Ex.  D.  282  ;  47  L.  J.,  Ex.  566  ;  26  W.  B.  624— 
C.A. 

The  authority  of  the  master  to  sell  goods  of  an 
absent  owner  is  derived  from  the  necessity  of 
the  situation  in  which  he  is  placed  ;  and  conse- 
quently to  justify  his  selling,  he  must  establish  a 
necessity  for  the  sale,  and  an  inability  to  com- 
municate with  the  owner.  Australian  Steam 
Navi^ati<m  Company  v.  Morse,  4  L.  B.,  P.  C. 
222 ;  27  L.  T.  357  ;  20  W.  B.  728  ;  8  Moore, 
P.  C.  C,  N.  S.  482. 

A  captain  of  a  ship  is  not  justified  in  selling 
the  cargo  at  a  foreign  port,  although  it  is  im- 
possible to  prosecute  the  original  voyage,  and 
although  a  sale  of  the  goods  is  the  most  bene- 
ficial course  for  the  owner  of  them.  Wilson  v. 
Millar,  2  Stark.  1  ;  8.  P.,  Joseph  v.  Knox,  3 
Camp.  332. 

Liability  of  Shipowner.] — Although  the  cap- 
tain of  a  ship  finds  it  impossible  to  reach  lus 
port  of  destination,  he  has  no  implied  authority 
to  sell,  for  the  benefit  of  the  shippers,  the  cargo 
in  a  foreign  port  into  which  he  is  driven  :  and  if 
he  does  so,  though  acting  bon&  fide  for  the  in- 
terest of  aU  concerned,  this  is  a  tortious  conver- 
sion for  which  the  shipowner  is  liable.  Van 
Omeron  v.  Dowick,  2  Camp.  42. 

Where  the  captain  of  a  ship,  which  was  in  a 
sinking  state  from  the  effects  of  tempestuous 
weather,  put  into  a  port  short  of  his  destination, 
and  believing  that  the  expense  of  repairs  would 


frustrate  the  owner's  adventure,  he  sold  the 
cargo  under  the  order  of  a  Vice- Admiralty  Court, 
but  it  appeared  that  he  might  have  forwarded  it 
to  its  port  of  destination  by  another  vessel,  and 
repaired  his  own  ship  at  a  great  expense : — Held, 
that  he  ought  either  to  have  done  the  one  or  the 
other  ;  and  that  he  had  no  authority  to  sell  the 
cargo  ;  and  that,  consequently,  the  shipowners 
were  liable  to  the  owners  of  the  cargo  for  the 
non-delivery  thereof,  although  the  bill  of  lading 
merely  stipulated  for  a  conveyance,  "  the  dan- 
gers and  accidents  of  the  seas  and  of  navigation^ 
of  what  kind  soever  excepted."  Cannon  v.  Mea-^ 
hum,  8  Moore,  127  ;  1  Bing.  243. 

The  master  of  a  vessel  is  not  justified  in 
selling  any  part  of  the  cargo  for  the  repairs  of 
the  ship  in  a  foreign  port,  except  in  the  case  of 
urgent  necessity,  (hmpbell  v.  Thompson,  1 
Stark.  490. 

A.,  having  shippted  goods  on  board  of  a  vessel 
which  was  driven  into  a  foreign  port  by  stress  of 
weather,  part  of  these  goods  was  sold  by  the  cap- 
tain to  defray  the  expenses  of  repairing  the  ves- 
sel ;  A.  is  entitled  to  deduct  from  the  demand 
for  the  freight  the  sum  for  which  the  goods  have 
been  sold ;  and  the  circumstance  of  the  ship-- 
owners  having,  during  the  voyage,  assigned  the 
freight  to  a  third  person,  makes  no  d^ercnce. 
lb. 

The  master  of  a  ship,  which  is  completely 
wrecked  in  a  foreign  port,  has  no  authority  to 
sell  goods  on  freight  saved  from  the  wreck,  un- 
less there  is  an  absolute  necessity  for  such  sale  ; 
though  he  acts  bon&  fide,  and  according  to  the 
best  of  his  judgment ;  and  where  the  goods 
are  sold  by  public  auction,  such  sale  is,  at  all 
events,  not  binding  on  the  owner  of  the  goods, 
where  the  conduct  of  the  vendee  imports  know- 
ledge of  the  weakness  of  the  captain's  title  to 
sell.  Freemnn  v.  East  India  Company,  1  D.  & 
B.  234  ;  5  B.  &  A.  617. 

Bale  of  Part] — Where  a  vessel,  having  sailed 
from  her  port  of  lading,  with  a  cargo  of  goods, 
was  obliged  to  put  back  in  consequence  of  a 
peril  of  the  sea,  and  it  being  discovered  that 
part  of  the  cargo  which  was  taken  out  was 
damaged  by  sea-water,  and  could  not  be  re- 
shipped  without  a  delay  of  six  weeks,  the  cap- 
tain, in  the  exercise  of  a  sound  discretion,  sold 
the  damaged  goods,  sailed  with  the  remainder, 
and  arrived  in  safety  : — ^Held,  that  the  under- 
writers were  not  liable  pro  tanto  for  the  loss  of 
the  freight  of  the  goods  sold.  Mordy-  v.  JoneSy 
6  D.  &  B.  479  ;  4  B.  &  C.  394. 

Consignee  of  Pnrohaser.] — ^Where  a  captain 
without  absolute  necessity  or  authority  sold  a 
cargo,  and  the  sale  was  confirmed  by  a  foreign 
court,  on  a  suit  by  the  underwriters  to  set  aside 
the  same : — Held,  that  though  the  underwriters 
might  otherwise  have  been  entitled  to  maintain 
an  action  for  conversion,  they  were  estopped  by 
the  judgment  of  the  foreign  court.  Camm-ell  v. 
Sewell,  ante,  col.  841. 


XII.    PBBMIUMS. 

1.  Return  of, 

a.  When  Policy  Void,  847. 

b.  When  Voyage  Illegal,  847. 

c.  When  Risk  not  Commenced  or  Incom- 

plete, 848. 


847 


INSURANCE    (MARINE)— Pre?nmm«. 


848 


d.  When  Ship  in  Safety,  849. 

e.  Evidence  of  Receipt,  851. 

2,  Action  by  Underwriters  for,  861. 

1.  Retubn  op. 

a.  When  Policy  Void. 

If  a  policy  is  avoided  by  misrepresentation 
without  fraud,  the  assured  is  entitled  to  a  return 
of  the  premium.  Feise  v.  Parkinson,  4  Taunt. 
640. 

Where  a  policy  contained  a  warranty  that  the 
ship  was  in  port  on  a  previous  day,  and  it  was 
held  to  mean  the  port  whence  she  departed,  and 
not  any  port,  and  the  ship  was  on  that  day  safe 
in  another  port : — Held,  that  the  insured  was 
entitled  to  a  return  of  the  premium.  Colby  v. 
Hunter,  M.  &  M.  81  ;  3  C.  &  P.  7. 

To  an  action  on  a  policy,  a  plea  that  the  in- 
surer was  induced  to  enter  into  the  policy  by  a 
false  representation  of  a  material  fact  made  by 
the  assured  and  their  agent,  such  misrepresenta- 
tion being,  at  the  time  it  was  made,  false,  to  the 
knowledge  of  the  insured  and  their  agent,  is 
supported  by  proof,  either  of  concealment  or  of 
misrepresentation,  not  fraudulent.  Anderson  v. 
Thornton,  8  Ex.  425. 

Where  a  policy  is  avoided  by  concealment  or 
by  misrepresentation,  not  fraudulent,  the  assured 
is  entitled  to  a  return  of  the  premium,  and  the 
policy  is  conclusive  evidence  of  the  receipt  of 
the  premium  by  the  insurer.    lb. 

Action  for.] — On  the  16th  of  September,  A. 
(since  dead)  insured  a  cargo  of  wheat  at  Lloyd's 
in  6.400Z.,  jit  the  rate  of  60*.  per  cent.,  which 
policy  was  duly  subscribed  by  the  agent  of  the 
defendant  for  lOOZ.  A.  forged  bills  of  lading 
for  the  cargo,  and  on  the  5th  of  October  obtained 
an  advance  of  5,000Z.  from  the  plaintiff's  agents 
on  the  security  of  the  bills.  On  the  28th  of 
October  the  plaintiff  discovered  the  forgery,  and 
subsequently  applied  to  the  defendant  and  the 
other  underwriters  for  repayment  of  the  pre- 
miums on  the  policy,  on  the  ground  of  no  in- 
terest having  attached,  but  repayment  was  re- 
fused. After  the  death  of  A.  (whose  representa- 
tives could  not  be  found)  the  plaintiff  filed  a 
bill,  praying  that  it  might  be  declared  that  he 
was  entitled  to  be  repaid  the  60*. : — Held,  that  a 
court  of  law  was  the  proper  tribunal  to  decide 
the  question  as  to  whether  the  defendant  was 
liable  to  repay  the  premium,  as  the  fact  of  a  per- 
son being  only  the  equitable  assignee  of  a  legal 
demand  was  not  a  ground  for  changing  the 
forum.  Hoskins  v.  Holland,  44  L.  J.,  Ch.  273  ; 
23  W.  R.  477. 

b.  When  Voyage  nieffaL 

Cannot  be  BecoTtrtd.]— The  premium  paid  on 
an  ill^al  insurance  to  cover  a  trading  with  an 
enemy,  cannot  be  recovered  back,  though  the 
underwriter  cannot  be  compelled  to  make  good 
the  loss.     VandycU  v.  Hewitt,  1  East,  96. 

A  foreigner  cannot  recover  back  the  premium 
paid  by  him  upon  a  policy,  if  the  voyage  is  in 
contravention  of  the  British  laws.  Morck  v.  Abel, 
3B.  &  P.  35. 

Prise  taken  before  Declaration  of  War.] — 

After  a  proclamation  by  the  king  in  council  to 

detain  and  bring  into  port  all  Danish  vessels,  a 

rred  armed  ship  of  h}s  majesty  took  and  carried 


into  Lisbon  a  Danish  vessel,  and  sold  her  cargo 
there  towards  defraying  in  part  the  expense  of 
necessary  repairs,  but  without  the  authority  of  a 
Court  of  Admiralty ;  and  afterwards  took  in  a 
cargo  on  freight  for  England,  and  sailed  on  the 
3rd  November  from  Lisbon  ;  on  which  day  hos- 
tilities were  declared  against  Denmark,  by 
another  proclamation  of  the  king  in  council ; 
after  which,  an  insurance  was  made  on  the 
ship  and  freight  by  order  and  on  account  of 
the  captors  : — Held,  that  a  statement  in  a  case 
reserved,  that  the  insurance  was  on  account 
of  the  captors,  precluded  the  consideration 
whether  a  count  in  the  declaration  could  be 
sustained,  averring  the  interest  to  be  in  the 
crown,  and  the  insurance  to  be  made  on  account 
of  his  majesty ;  and  that  the  captors  had  no  in- 
surable interest,  as  they  could  claim  nothing  of 
right,  but  only  ex  gratis  of  the  crown,  the  Dane 
having  been  seized  and  detained  before  any  de- 
claration of  war  against  Denmark,  and  the  cap- 
tors having  no  claim  to  prize  under  the  Prize 
Acts.  But  as  there  was  no  fraud  in  the  captors 
in  effecting  the  policy,  nor  anything  illegal  in 
the  voyage  or  insurance  : — Held,  that  the  assured 
were  entitled  to  recover  back  the  premium,  which 
had  not  been  paid  into  court.  Mouth  v.  Thomp- 
son, 11  East,  428. 

Agent  Paying  in  Ignorance.] — ^An  insurance 
having  been  made  on  goods  at  and  from  a  port 
in  Russia  to  London,  by  an  agent  residing  here, 
for  a  Bussian  subject  abroad,  which  insurance 
was  in  fact  made  after  the  commencement  of 
hostilities  by  Russia  against  this  country,  but 
before  the  knowledge  of  it  here,  and  after  the 
ship  had  sailed  and  been  seized  and  confiscated  : 
— Held,  that  the  policy  was  void  in  its  incep- 
tion ;  but  that  the  agent  of  the  assured  was 
entitled  to  a  return  of  the  premium  paid  under 
ignorance  of  the  fact  of  such  hostilities.  Oom  v. 
Bruce,  12  East,  225. 

Delay  in  obtaining  Licence.] — Where  a  licence 
was  obtained,  and  insurance  effected  from  Riga 
to  Hull,  on  goods  the  produce  of  Russia,  on  board 
a  Swedish  ship,  but  the  ship  sailed  three  days 
before  the  letter  directing  the  licence  to  be  ob- 
tained reached  the  agent ;  the  letter  having  been 
delayed  by  contrary  winds  beyond  the  usual 
time,  and  the  licence  was  obtained  two  days 
afterwards,  and  the  insurance  effected  subse- 
quently to  that : — Held,  that  though  the  voyage 
was  in  its  inception  illegal,  being  contrary  to  12 
Car.  2,  c.  18,  s.  8,  nevertheless  the  assured  might 
recover  back  the  premium.  Hentig  v.  Stani' 
forth,  6  M.  &  S.  122. 

Sennnciation.] — ^An  assured,  upon  a  policy 
effected  in  terms  sufficiently  large  to  compre- 
hend an  illegal  adventure,  and  who  Intends 
thereby  to  cover  an  illegal  adventure,  cannot 
recover  back  the  premium  without  some  formal 
renunciation  of  the  contract  made  known  to  the 
underwriter  before  the  bringing  the  action, 
although  the  adventure  is  never  entered  upon. 
Palyart  v.  Lecki^i,  6  M.  &  S.  290. 

o.  When  Biak  not  Commenoed  or 
Incomplete. 

Siik  not  Begnn.] — Where  the  risk  has  not 
begun,  to  whatsoever  cause  it  may  be  owing,  the 
premium  must  be  returned  ;  but  wherever  it  has 
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onoe  begun,  although  it  ceases  immediately, 
there  will  be  no  apportionment  in  return  of  pre- 
mium. Upon  a  policy  at  and  from  London  to 
Halifax,  warranted  to  depart  with  convoy  from 
Portsmouth,  the  contract  and  risk  are  divisible 
at  Portsmouth,  as  two  independent  contracts  and 
risks.     Tyrie  v.  Fletcher ^  Cowp.  668. 

Upon  a  policy  '*at  and  from  such  a  port  to 
any  other  port  or  place  whatsoever,  for  twelve 
months,  at  9/.  per  cent.,  warranted  free  from 
tjapture,"  the  risk  is  entire ;  and  therefore,  if  once 
begun,  there  can  be  no  return  of  premium.    lb. 

If  a  risk  is  not  run,  the  insurer  shall  return 
only  a  proportionate  part  of  the  premium. 
Stevenson  v.  Snow,  3  Burr.  1237  ;  1  W.  Bl.  316, 
318. 

If  an  insurance  is  made  on  two  distinct  risks, 
and  one  of  them  is  not  run,  the  insurer  refunds 
a  rateable  part  of  the  premium.    lb. 

Where  the  captors  of  a  ship  insure  their  in- 
terest therein,  they  are  not  entitled  to  a  return 
of  premium,  though  afterwards  adjudged  to  be 
no  prize,  and  restitution  is  awarded.  BoeJim  v. 
Sell,  8  T.  R.  154. 

Warranty  not  oomplied  with.]— If  a  ship, 
seaworthy  to  lie  in  port,  sails  without  being  ren- 
■dered  seaworthy  for  the  voyage,  upon  a  policy 
*'  at  and  from,"  there  can  be  no  return  of  pre- 
mium.   Annen  v.  Woodman,  3  Taunt.  299. 

In  an  insurance  on  a  ship  at  and  from  Hull  to 
Bilboa,  warranted  to  depart  from  England  with 
•convoy,  the  voyages  from  Hull  to  Portsmouth, 
where  she  meets  the  convoy,  and  thence  to 
Bilboa,  may  be  considered  as  distinct ;  and  in 
case  of  a  loss  between  the  two  latter  places, 
an  apportionment  and  a  return  of  premium 
may  be  demanded.  Eothtoell  v.  Cooke,  1  B.  &  P. 
172. 

Whether  Entire  Contract.] — ^An  insurance  on 
a  ship  and  goods  at  and  from  A.  to  B.,  during 
her  stay  and  trade  there,  at  and  from  her  port 
or  ports  of  discharge  in  C,  and  at  and  &om 
thence  back  to  A.,  is  an  entire  contract ;  and  if 
the  loss  happens  at  any  time  after  the  commence- 
ment of  the  risk,  there  shall  be  no  return  of  pre- 
mium.   Bernson  v.  Woodbridge,  2  Dougl.  781. 

By  a  policy  on  a  ship  for  a  year,  the  under- 
writer stipulated  to  return  a  part  of  the  premium 
if  sold  or  laid  up  for  every  uncommenced  month: 
— Held,  that  the  words  "  lying  up  "  meant  a  lying 
up  for  the  season  without  being  employed  for  the 
current  year,  and  therefore,  that  where  a  vessel, 
insured  for  one  year  had  been  laid  up  for  several 
months  during  the  year,  but  was  employed  again 
within  the  year,  that  was  not  such  lying  up  as 
entitled  the  assured  to  a  return  of  the  premium. 
HufUer  v.  Wright,  10  B.  &  C.  714. 

Premium  for  Convoy.]— Where  a  total  loss  is 
recovered,  there  cannot  also  be  a  return  of 
premium  for  convoy,  because  the  total  loss  in- 
cludes the  entire  premium  added  to  the  invoice 
price.    Langlwrn  v.  Allnutt,  4  Taunt.  511. 

d.  When  Ship  in  Safety. 

Vo  Interest.] — An  insurance  being  made 
without  interest,  and  the  premium  paid,  the  in- 
sured cannot  recover  back  the  premium  after  the 
ship  has  arrived  safe.  Lowry  v.  Bourdieu^  2 
Dougl.  468. 

Where  there  is  an  insurance  on  ship   and 


freight,  and  the  ship  arrives  in  safety,  and  earns 
freight,  the  assured  cannot  afterwards  claim  a 
return  of  premium  on  the  ground  that  he  had 
no  insurable  interest  on  account  of  a  defect  in 
his  title  to  the  ship.  WCulloeh  v.  Royal 
Exchange  Aimrance  Company,  3  Camp.  406. 

Oyer  Insurance.] — An  insurance  was  effected 
on  the  12th  April  on  a  cargo  of  cotton,  then  at 
sea,  by  five  several  policies  at  the  rate  of  iifty 
guineas  per  cent. ;  and  on  the  13th,  news  of 
the  vessel's  safety  having  arrived,  a  further  in- 
surance was  boni  fide  effected  by  six  different 
policies,  at  ten  and  five  guineas  per  cent.  The 
latter  insurance,  added  to  the  former,  exceeded 
in  amount  the  value  of  the  subject-matter  in- 
sured, but  the  former  of  itself  did  not : — Held, 
that  the  assured  were  entitled  to  a  return  of 
premium  on  the  amount  of  the  over-insurance, 
to  which  the  underwriters  who  subscribed  the 
policies  of  the  13th  April  were  to  contribute 
rateably,  in  proportion  to  the  sums  insured  by 
them  respectively  (the  amount  of  over-insurance 
to  be  ascertained  by  taking  into  account  all  the 
policies),  but  that  no  return  of  premium  was  to 
DC  made  in  respect  of  the  policies  effected  on  the 
12th.    I^Ut  V.  Masterman,  8  M.  &  W.  166. 

Short  Interest.] — Where  there  is  an  insurance 
on  freight,  if  the  ship  is  chartered  for  the  voyage 
and  is  guilty  of  a  deviation  after  sailing  upon  it 
and  before  any  goods  are  loaded,  the  assured  are 
not  entitled  to  any  return  of  premium  for  short 
intCTCSt.    Moses  v.  Pratt,  4  Camp.  297. 

Where  a  ship  is  insured  for  twelve  months,  at 
the  rate  of  so  much  per  month,  though  the  risk 
ceases  at  the  end  of  two  months,  there  will  be  no 
apportionment  nor  rctam  of  premium.  Loraine 
V.  Tomllnson,  2  Dougl.  585. 

*t Arrival."] — A  clause  in  a  ship  policy  at 
and  from  Lisbon  to  Cadiz,  and  at  and  from 
thence  to  Flushing,  at  a  premium  of  202.  per 
cent.,  to  return  Bl,  per  cent,  if  the  ship  insured 
sailed  with  convoy  from  Cadiz  for  England,  and 
21.  per  cent,  more  for  convoy  from  England  to 
Flushing,  or  10/.  per  cent,  if  with  convoy  for  the 
voyage,  and  arrived,  does  not  entitle  the  assured 
to  a  return  of  premium  of  SI,  per  cent,  in  con- 
sequence of  the  ship's  arrival  merely  in  England 
with  convoy  from  Cadiz,  she  being  afterwards 
captured  before  the  arrival  at  Flushing,  for 
"  arrived  "  means  at  the  ultimate  port  of  destina- 
tion. Kelbier  v.  Le  Mesurier,  4  East,  396  ;  1 
Smith,  72. 

Under  a  policy  on  goods  from  London  to  any 
ports  or  places  in  the  Baltic,  backwards  and 
foi*wards,  with  leave  to  touch,  stay,  and  trade  at 
all  places,  for  all  purposes,  and  to  take  in  and 
discharge  goods  wheresoever  the  ship  might 
touch  at ;  and  in  case  it  should  be  found 
dangerous  to  enter  such  ports  and  places,  or  the 
captain  was  not  allowed  to  discharge  the  cargo, 
with  leave  to  return,  until  he  found  a  port  which 
he  could  enter  with  safety;  the  insurance  to 
continue  until  the  ship  and  goods  arrived  at  as 
above ;  upon  the  ship  until  moored  at  anchor 
twenty-four  hours  in  safety,  and  upon  the  goods 
until  the  same  should  be  there  discharged  and 
safely  landed,  at  a  priemium  of  14  guineas,  to 
return  11,  per  cent,  for  arrival ;  with  warranty 
of  the  goods  free  from  capture  or  seizure  in  the 
ship's  port  or  ports  of  discharge : — Held, 
the  assured  were  entitled  to  a  return  of  7^ 
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cent,  premium  "for  arrivali"  under  circum- 
stances which  discharged  tlie  underwriters  from 
any  loss.    DalgleUh  v.  Brooke ^  15  East,  295. 

Se-InBorance.]  —  The  defendant,  who  had 
insured  a  cargo  by  a  certain  vessel  lost  or 
not  lost  for  a  certain  voyage,  believing  such 
vessel  to  be  overdue,  effected  a  policy  of  re- 
insurance with  the  plaintiff  on  the  same  cargo 
and  risk.  Before  effecting  the  policy  of  re- 
insurance, the  vessel  and  cargo  had  in  fact 
arrived  safely  at  the  port  of  destination;  but 
this  was  not  known  to  either  the  plaintiff  or 
defendant  at  the  time  the  policy  was  effected  : — 
Held,  that  the  policy  had  attached,  and  that 
therefore  the  plaintiff  was  entitled  to  the  pre- 
mium at  which  it  had  been  effected.  Bradford 
v.  SymoTtdson,  7  Q.  B.  D.  456 ;  50  L.  J.,  Q.  B. 
582  ;  45  L.  T.  364  ;  30  W.  B.  27— C.  A. 

After  Beceipt.]— Where  the  assured  claims 
and  receives  the  return  premium  due  upon  the 
arrival  of  the  vessel,  and  the  policy  is  suijusted 
upon  that  footing,  he  cannot,  without  an  express 
stipulation,  resort  again  to  the  underwriter  in 
any  contingency  of  the  adventure.  May  v. 
Christie^  Holt,  67. 

e.  Evidence  of  Becelpt« 

Policy.] — In  an  action  by  the  assured  against 
an  underwriter  for  a  return  of  premium,  the 
policy  is  conclusive  evidence  of  the  receipt  of  the 
premium  by  him.  Dalzell  v.  Mair,  1  Oamp.  532. 
And  see  Be  Qaminde  v.  JPiyov,  4  Taunt.  246. 

2.  Action  by  Ukdebwbitebs  fob. 

Credit  given  for  Receipt.] — ^Although  gene- 
rally an  underwriter,  having  subscribed  a  policy, 
and  thereby  confessed  the  receipt  of  the  pre- 
mium, is  estopped  from  afterwards  claiming  the 
premium  against  the  assured,  yet,  where  by  the 
fraud  of  the  assured  the  underwriter  is  induced 
to  g^ve  credit  for  the  premiums  to  the  broker, 
and  the  broker  to  give  credit  to  the  assured,  the 
underwriter  is  entitled  to  receive  the  premiums 
from  the  assured.    Foy  v.  Bell^  3  Taunt.  493. 

An  underwriter,  after  executing  a  policy,  and 
giving  credit  to  the  broker  for  the  premium, 
may  recover  the  premium,  if  it  appears  that  the 
assured  (to  cover  a  balance  due  from  the  broker 
to  himself)  procured  him  to  effect  the  insurance, 
debiting  the  assured  in  account  with  the  pre- 
miums, and  lodging  the  policies  in  the  hands  of 
the  assured,  to  enable  him  to  receive  the  losses. 
Maror  v.  Simeon^  3  Taunt.  479,  n. 

The  broker  effecting  the  policy,  being  the 
common  agent  of  the  assured,  and  of  the  under- 
writer, while  the  premium  remains  in  his  hands 
for  the  one  party,  and  the  policy  for  the  other, 
and  having  received  notice  of  events  which 
entitled  the  assured  to  a  return  of  premium 
before  action  by  the  underwriter  to  recover  the 
full  premium,  is  authorized  to  deduct  such 
return,  and  only  to  pay  over  the  difference  to 
the  underwriter.  Shec  v.  Clarkson,  12  East, 
507. 

On  Bankruptcy— Dednctions  by  Brokers.] — In 

an  action  by  assignees  of  a  bankrupt  underwriter 
against  the  defendants,  insurance  brokers,  for 
the  balance  of  an  adjusted  account  between  the 
bankrupt  and  the  defendants,  and  also  for  pre- 


miums of  insurance  on  policies  underwritten  by 
the  bankrupt  with  them  as  brokers,  before  the 
bankruptcy,  the  brokers  are  not  entitled  to  de- 
duct for  returns  of  premium  due  on  policies,  the 
premiums  of  which  policies  formed  a  part  of  tlie 
adjusted  account,  except  where  the  events  en- 
titling them  to  such  returns  were  not  known  till 
after  such  adjustment ;  nor  can  they  deduct  for 
returns  of  premium  on  some  of  the  policies,  for 
the  premiums  of  which  the  action  is  brought, 
the  events  entitling  them  to  such  returns 
having  happened  before  the  bankruptcy,  though 
the  returns  were  not  adjusted  ;  nor  can  they  de- 
duct for  returns  on  other  policies  for  the  pre- 
miums of  which  the  action  is  brought,  the  events 
entitling  them  to  such  returns  having  happened 
since  the  bankruptcy,  but  before  the  commence- 
ment of  the  action  ;  the  brokers  not  having  a 
commission  del  credeVe,  nor  being  personally 
interested  in  any  of  the  insurances.  Parker  v. 
Smith,  16  East,  382. 

Action  on  a  policy  on  goods,  alleging  an 
average  loss.  By  the  policy,  a  portion  of  the 
premium  was  to  be  returned  if  the  risk  ended  in 
England.  Pleas,  set-off,  and  bankruptcy  of  the 
plaintiff.  Beplication,  that  before  the  bank- 
ruptcy the  plaintiff  transferred  the  goods  and 
the  policy,  and  his  right  to  recover  for  the  loss 
to  F.  Rejoinder,  that  before  the  bankruptcy 
the  risk  had  ended  in  England,  whereby  the 
plaintiff  became  entitled,  under  the  policy,  to  a 
return  of  the  premium : — ^Held,  first,  that  the 
first  plea  was  bad,  as  the  action  was  for  unliqui- 
datea  damages.  Boddingtan,  v.  Ckutelli  (in 
error),  1  El.  &  Bl.  879  ;  1  C.  L.  R.  281  ;  23  L.  J., 
Q.  B.  31— Ex.  Ch.  Affirming  1  El.  &  Bl.  66  ;  22 
L.  J.,  Q.  B.  5 ;  17  Jur.  467 ;  S.  P.,  LuckU  v. 
Bv^Jiby,  13  0.  B.  864 ;  1  C.  L.  R.  685. 

Held,  secondly,  that  the  rejoinder  to  the  repli- 
cation was  no  answer  to  the  second  plea,  because^ 
although  the  beneficial  interest  under  the  policy, 
so  far  as  related  to  the  return  of  the  premiums, 
passed  to  the  assignees,  and  though  there  was 
only  one  contract,  yet  that  the  bankrupt  was 
entitled  to  sue  on  the  policy  as  a  trustee  for  F.^ 
to  recover  for  the  loss,  as  two  separate  actions 
on  the  policy  were  maintainable,  one  for  the 
return  oi  the  premium  and  another  for  the  loss. 
lb. 

Order  and  Dispoiition.] — ^A.  and  B.  were 


members  of  a  partnership ;  A.  died,  and  B.  be- 
came bankrupt : — Held,  tiiat  premiums  due  on 
policies  effected  in  A.'s  name  during  his  lifetime 
were  not  in  the  order  and  disposition  of  B. 
Brett  V.  Beckwithf  26  L.  J.,  Ch.  130 ;  3  Jur., 
N.  S.  31. 

Held,  also,  that  the  joint  creditors  of  A.  and 
B.  were  entitled  to  have  the  separate  estate  of 
the  deceased  partner  administered,  and  to  an 
account  of  the  joint  estate  in  the  hands  of  the 
executors  of  A.  and  the  assignees  of  B.    lb. 

Description  <*  as  Agents."]  —  Insurance 
brokers,  who,  without  a  del  credere  commission, 
effected  policies  in  their  ovm  names,  in  which 
they  were  .described  "  as  agents,"  cannot  in  an 
action  for  premiums  by  the  assignees  of  a  bank- 
rupt underwriter,  who  had  subscribed  these 
policies,  set  off  a  total  loss,  which  had  happened 
before  the  bankruptcy,  but  which  had  not  been 
adjusted,  although  the  policies  had  always  re- 
mained in  their  hands,  and  they  had  actually 
paid  the  amount  of  the  loss  to  their  principal. 
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Bakery,  Zafiffhom,  4  Camp.  396  ;  2  Marsh.  215 ; 

6  Tannt.  519. 

In  an  action  by  assignees    of   a   bankrupt 

underwriter  against  brokers  for  premiums,  due 

to  the  bankrupt,  the  brokers  may  set  off,  under 

12  &.  13  Vict.  c.  106,  s.  171,  a  loss  which  occurred 

before  the  bankruptcy,  on  a  policy  underwritten 

by  the  bankrupt,  and  effected  by  them  in  their 

and 
own  names,  "  -—  as  agents  "  for  a  principal  for 

whom  they  were  acting  on  a  del  credere  commis- 
sion, without  the  bankrupt's  knowledge.  Lee  t. 
Bvllenj  8  El.  &  Bl.  692,  n. ;  27  L.  J.,  Q.  B.  161 ; 
4  Jut.,  N.  S.  557. 

When  Insnranee  Illegal.] — ^W'here  credit  was 
given  by  insurance  brokers,  in  an  account  de- 
livered in  by  them  to  an  underwriter  for  the 
premiums  of  reassurances,  declared  illegal  by  19 
Geo.  2,  c.  37,  after  which  the  assured  gave  notice 
to  the  brokers  not  to  pay  the  money  over  to  the 
underwriter,  and  indemnified  them  for  with- 
holding it : — Held,  that  the  underwriter  could 
not  maintain  an  action  against  the  brokers  to 
recover  stich  premiums  as  for  money  had  and  re- 
ceived by  them  to  his  use,  the  transaction  being 
illegal,  and  the  money  not  having  been  actually 
paid,  but  only  credit  given  for  it  on  account. 
Mgar  v.  Fowler,  3  East,  222. 

On  Death  of  Underwriter.] —In  an  action  by 
the  executors  of  an  underwriter  against  a  broker, 
for  premiums  due  on  policies,  sul^cribed  by  the 
testator,  the  broker  cannot  set  off  returns  of 
premium,  which  returns  became  due  after  the 
testator's  death.  Houstoun  v.  Rohertson,  2 
Marsh.  138  ;  6  Tannt.  448  ;  4  Camp.  342  ;  Holt, 
88. 

Even  when  the  policies  were  effected  under  a 
commission  del  credere.  Hoiutoun  v.  BordenatCf 
2  Marsh.  141 ;  6  Taunt.  451. 


XIII.    ASSIGNMENT  OF  POLICY. 

After  Interest  Ceased.] — ^When  the  interest  of 
the  insured  has  ceased  before  loss,  a  subsequent 
assignment  of  the  policy  is  ineffectual.  North  of 
Bjigland  Pure  Oilcake  Company  v.  Archangel 
Maritime  Bank  and  Inturance  Company,  10 
L.  B.,  Q.  B.  249  ;  44  L.  J.,  <J.  B.  121 ;  32  L.  T. 
561  ;  24  W.  B.  162. 

The  plaintiffs  purchased  linseed,  to  be  delivered 
at  a  destined  port  in  the  United  Kingdom,  and 
paid  for  in  fourteen  days  from  being  ready  for 
delivery,  by  cash,  less  discount,  or  at  sellers'  op- 
tion (which  was  not  exercised),  on  handing  ship- 
ping documents  less  interest.  The  sellers,  bef  oi*e 
the  sale  to  the  plaintiffs,  by  policy  made  with  the 
defendants,  insured  the  linseed,  includiug  all  risk 
of  craft  and  boats  to  and  from  the  ship  or  vessel, 
and  also  any  special  lighterage,  each  lighter  or 
craft  being  considered  as  if  separately  insured. 
The  vessel  containing  the  linseed  arrived  at  a  port 
in  the  United  Kingdom,  and  the  cargo  was  landed 
by  means  of  public  lighters  employed  by  the 
plaintiffs,  one  of  which  was  sunk  when  l(mded, 
and  the  linseed  on  it  partly  lost  and  partly 
damaged.  This  loss,  which  was  within  the  terms 
of  the  policy,  occuiTwi  before  delivery  of  the  cargo 
had  been  completed,  and  before  the  plaintiffs  had 
paid  the  price.  After  the  cargo  had  been  com- 
pletely delivered  the  sellers  assigned  the  policy 
to  the  plaintiffs,  who  sued  the  defendants  in  re- 


spect of  the  loss  above  mentioned  : — Held,  that 
as  there  was  no  express  contract  that  the  policy 
should  pass  to  the  purchaser  on  the  sale  of  the 
linseed,  and  as  none  could  be  implied  from  the 
terms  of  the  sold  note,  the  interest  under  the 
policy  remained  in  the  sellers  until  delivery  ;  and 
as  on  delivery  on  board  the  lighter  the  plaintiff's 
interest  ceased  and  the  policy  lapsed,  no  interest 
under  it  could  pass  to  a  subsequent  assignee. 
lb. 

After  Loss.] — A  policy  of  marine  insurance  can 
be  assigned,  under  31  &  32  Vict.  c.  86,  s.  1,  after 
loss,  so  as  to  entitle  the  assignee  to  sue  upon  it  in 
his  own  name.  Lloyd  v.  Flenihig,  Lloyd  v. 
Spence,  7  L.  R.,  Q.  B.  299  ;  41  L.  J.,  Q.  B.  93  ; 
20  W.  R.  296. 

In  an  action  upon  a  policy  of  marine  insurance 
by  the  executors  of  E.,  deceased,  against  an 
underwriter,  the  declaration  alleged  that  a  policy 
on  goods  in  a  ship  was  undeiVritten  by  the  de- 
fendant, that  the  goods  were  lost  by  the  perils 
insured  against,  and  that  after  the  loss  "the 
policy  of  insurance,  together  with  all  rights  ac- 
crued under  and  by  virtue  thereof,"  was,  by  the 
assured,  for  good  consideration  duly  assigned  to 
E.  in  his  lifetime  : — Held,  that  ^though  the  as- 
signment was  made  after  loss  of  the  goods,  yet 
as  the  policy,  *^  together  with  all  rights  accrued 
under  it."  had  been  duly  assigned  to  E.,  he 
became  "entitled  to  the  property  thereby  in- 
sured," withi^  the  terms  of  31  &  32  Vict.  c.  86, 
s.  1,  and  was  entitled  to  sue  upon  the  policy  in 
his  own  name,  and  that  the  declaration  was 
good.    lb. 

Set-oft] — The  assured  had  subsequently  to  the 
date  of  a  policy  of  insurance  on  goods  executed  a 
deed  of  inspectorship  under  the  Bankruptcy  Act 
(24  &  25  Vict.  c.  134),  s.  192,  and  was  suing  on 
behalf  of  third  persons  who  had  jnade  advances 
upon  the  shipping  documents : — Held,  that  he 
was  entitled  to  recover,  and  that  the  under- 
writers were  not  entitled  to  set  off  the  amount  of 
a  debt  due  from  the  assured  to  them  nnder  the 
mutual  credit  clause  of  12  k  13  Vict.  c.  106, 
s.  171.  Be  Mattos  v.  Saunders,  7  L.  R.,  C.  P. 
570  ;  27  L.  T.  120  ;  20  W.  R.  801.  See  Boddington 
V.  Castelli,  1  El.  &  Bl.  879  ;  1  C.  L.  R.  251 ;  23- 
L.  J.,  Q.  B.  31. 

In  an  action  by  the  assignee  of  a  policy  of 
marine  insurance,  the  insurers  are  not  entitled  to- 
set  off  a  debt  incurred  with  them  by  the  assured 
for  .premiums  on  policies  effected  with  them  by 
the  assured  after  the  date  of  the  assignment ;  for 
the  claim  under  a  policy  for  a  loss  is  for  un- 
liquidated damages  to  which  no  set-off  could  be 
pleaded  at  law  under  the  statutes  of  set-off  in  an 
action  by  the  assured,  nor  in  equity  in  a  suit  by 
the  assignee,  and  therefore  the  debt  incurred  by 
the  assured  is  not  a  "  defence "  open  to  the  in- 
surers under  31  &  32  Vict.  c.  86,  s.  1,  that  statute 
beiug  intended  merely  to  amend  procedure  and 
not  to  alter  the  rights  of  the  parties  to  the  policy  ; 
nor  is  the  debt  incurred  by  the  assured  the  sub- 
ject of  "  set-off  "  or  "  counter-claim  "  within  the 
meaning  of  the  rules  of  the  Supreme  Court,  Ord. 
XIX.  r.  3.  Fellas  y.  Neptune  Marine  Insurance 
Company,  5  C.  P.  D.  34  ;  49  L.  J.,  C.  P.  153  ;  42 
L.  T.  35  ;  28  W.  R.  405— C.  A. 

Who  Entitled  to  Policy  Xoneye.]— A  cargo  of 
wheat,  fully  insured,  having  fallen  in  value  was 
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flold,  including  the  freight  and  the  full  insurance, 
at  a  reduced  price,  to  be  paid  in  cash,  in  ex- 
change for  the  Dills  of  lading  and  policies  effected 
with  approved  underwriters.  The  policies  were 
transferred  to  the  purchaser,  but  with  an  indorse- 
ment limiting  the  transfer  to  an  amount  sufficient 
only  to  coyer  the  price  at  which  the  cargo  was 
sold.  The  cargo  haying  suffered  a  total  loss, 
Wood,  V.-C,  held  that  the  sellers  were  entitled, 
as  against  the  purchaser,  to  the  balance  of  the  in- 
surance moneys  in  excess  of  the  amount  for  which 
■the  policy  was  transferred.  But  upon  an  appeal, 
held,  that  the  purchaser  was  entitled  to  the 
•whole  proceeds  of  the  policy.  Ralll  v.  Universal 
Marine  Insurance  Company ^  4  De  G.,  F.  &  J.  1 ; 
M  L.  J.,  Ch.  313  ;  8  Jur.,  N.  S.  495  ;  6  L.  T.  34  ; 
10  W.  R.  278— L.  J. 

SnffioiAiLcy  of  Policy.] — A  contract  was  entered 
into  between  the  plaintiff  and  the  defendant  for 
the  sale  to  D.,  the  principal  of  the  defendant,  of  a 
cargo  of  wheat  then  unshipped.  '*  Payment,  cash 
in  London  in  exchange  for  usual  shipping  docu- 
ments, less  discount."  The  provisional  invoice 
tendered  to  the  defendant  was  for  the  amount 
of i64,626    0 

Less  freight,  at  \0s,  dd,  per  quarter     1,001  10 

£3,624  10 


The  policy  tendered  as  one  of  the  shipping  docu- 
ments was  a  valid  policy  for  3,600Z.  on  the  cargo. 
"The  defendant  did  not  look  at  the  documents  or 
object  to  them,  but  refused  to  accept ;  and  an 
action  being  brought  against  him  on  the  contract, 
a  question  arose  as  to  the  sufficiency  of  the  policy : 
— Held,  that  the  policy  was  of  sufficient  amount, 
.that  it  was  not  to  cover  the  freight,  and  that  all 
objection  to  it  had  been  waived  by  the  defendant. 
Tamva^^o  v.  Lucas,  1  B.  &  S.  186  ;  30  L.  J.,  Q.  B. 
534  ;  7  Jur.,  N.  S.  1100  ;  4  L.  T.  400.  Affirmed 
on  appeal,  3  B.  &  S.  89  ;  31  L.  J.,  Q.  B.  296  :  6 
L.  T.  697  ;  10  W.  R.  733. 

The  value  of  a  cargo  for  the  purpose  of  in- 
surance is  to  be  taken  with  reference  to  the  port 
of  shipment,  not  that  of  discharge.    lb. 


XIV.    ACTION    ON    POLICY. 

1.  Generally, 

a.  Parties. 

h.  Time  for,  856. 

c.  Evidence,  857. 

d.  Consolidation,  859. 

e.  Payment  into  Court,  861. 
/  Arbitration,  862. 

J,  Pleading,  863. 

2.  Higkts  of  Underwriters^  868. 

3.  Interest  Recoverable,  869. 

1.  Generally. 

a.  Parties. 

Contract  by  Agent.]— L.,  an  agent  of  B.,  in- 
mured  goods  belonging  to  B.  that  were  being  sent 
by  ship  from  Montreal  to  St.  John's,  Newfound- 
land. The  insurance  company's  agent  issued  to 
L.  a  *'  certificate  of  insurance,"  which  stated  that 
L.  had  insured  the  goods.  It  was  the  custom  of 
the  company  to  issue  subsequently  a  policy  stat- 
ing that  *'  X.  Y.,  as  well  in  his  own  name  as  in 
the  name  of  every  person  to  whom  the  same  shall 


appertain,"  had  insured  the  goods.  On  a  loss  oc- 
curring, held,  that  the  omission  in  the  certificate 
of  the  words  "  as  well  in  his  own  name,"  &c.,  did 
not,  either  by  the  Canadian  law  or  by  the  English 
law,  preclude  B.  from  suing  the  insurance  com- 
pany in  his  own  name.  Brown  v.  Provincial 
Insurance  Company  of  Canada,  5  L.  R.,  P.  C. 
263  ;  28  L.  T.  853  ;  21  W.  R.  587. 

An  agent,  who  insures  for  another  with  his 
authority,  may  sue  for  the  insurance  money 
in  his  own  name.  Provincial  Insurance  Com- 
pany of  Canada  v.  Leduc,  6  L.  R.,  P.  C.  224.; 
43  L.  J.,  P.  C.  49  ;  31  L.  T.  142 ;  22  W.  R. 
929.  See  also  Su7idcrland  Marine  Insurance 
Company  v.  Kearney,  post,  coL  864. 

Pledgee  of  Bill  of  Lading. J — Where  a  con- 
signee of  goods  pledges  the  bill  of  lading  with 
another  person,  as  a  security  for  advances  made 
by  him,  and  upon  an  agreement  that  the  con- 
signee shall  effect  an  insurance  on  the  goods 
for  the  benefit  of  the  pledgee,  and  deposit  the 
policy  with  him,  the  pledgee  may  sue  on  the 
policy  in  his  own  name.  StUherland  v.  Pratt, 
12  M.  &  W.  16  ;  13  L.  J.,  Ex.  240. 

Assignee.] — A  person  who  assigns  away  his 
interest  in  a  ship  or  goods,  after  effecting  a  policy 
upon  them,  and  before  the  loss,  cannot  sue  upon 
the  policy,  except  as  a  trustee  for  the  assignee, 
in  a  case  where  the  policy  is  handed  over  to  him 
upon  the  assignment,  or  there  is  an  agreement 
that  it  shall  be  kept  alive  for  his  benefit.  Powles 
V.  Innes,  11  M.  &  W.  10.;  12  L.  J.,  Ex.  163. 

Indorsee  of  General  PolicyJ — S.,  a  shipbroker, 
was  directed  by  the  plaintiff,  a  shipowner,  who 
was  liable  for  loss  by  jettison,  to  take  out  an 
open  policy  against  jettison  on  deck  goods,  and 
8.  shortly  afterwards  received  from  the  plaintiff 
a  notice  declaring  the  shipment  to  be  on  deck 
per  La  Plata,  from  Grimsby  to  Ostend,  of  cer- 
tain specified  goods.  S.  not  being  able  to  effect 
such  a  policy  as  the  plaintiff  required,  caused  a 
declaration  as  to  the  risk  insured  against,  similar 
to  the  notice  which  he  had  so  received  ftom  the 

Elaintiff  to  be  indorsed  on  a  general  policy,  which 
ad  been  effected  a  month  previously  by  S.*8 
agenta.in  their  own  names,  and  in  that  of  any 
other  person  to  whom  it  might  appertain,  from 
any  port  on  the  cast  coast  of  Great  Britain  to 
any  port  on  the  continent  between  Hamburg 
and  Havre,  upon  any  kind  of  goods,  "to  bS 
valued  and  declared  as  interest  might  appear." 
The  defendant  underwrote  this  policy,  and  also 
put  his  initials  to  such  declaration.  There  were 
other  goods  in  other  vessels  belonging  to  other 
persons,  in  which  the  plaintiff  had  no  interest, 
also  declared  by  indorsement  on  the  policy.  The 
plaintiff  was  duly  informed  by  S.  that  the  risk 
by  the  La  Plata  had  been  covered  not  upon  the 
plaintiff's  own  policy,  but  on  S.'s  general  one  : — 
Held,  that  the  plaintiff  could  not  sue  the  defen- 
dant on  such  policy,  as  it  had  never  been  made 
with  the  plaintiff,  nor  with  any  one  on  his 
behalf,  nor  had  it  ever  been  ratified  by  him. 
Watson  v.  Swann,  11  C.  B.,  N.  S.  756  ;  31  L.  J., 
C.  P.  210. 

b.   Time  for. 

Delay.] — When  goods  are  insured  for  a  voyage, 
the  time  of  the  loss  occurring  is  not  necessarily 
the  time  when  the  peril  is  encountered  and  the 
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Tcssel  driyen  ashore.  Browning  t.  Provincial 
Insurajufe  Company  of  Canada,  5  L.  B.,  P.  G. 
263  ;  28  L.  T.  853  ;  21  W.  R.  587. 

A  ship,  with  flour  as  part  of  her  cargo,  was 
seen  in  the  Gulf  of  St.  Lawrence  on  the  22nd  of 
November,  1867,  and  nothing  more  was  heard  of 
her  until  May,  1868,  when  she  was  found  ashore 
at  Anticoeti,  sdl  hands  having  been  lost.  On  the 
29th  of  November,  1867,  a  violent  storm  had 
commenced  in  the  Gulf,  and  there  was  a  strong 
probability  that  the  ship  was  capsized  and  driven 
ashore  in  that  gale.  Part  of  the  flour  insured 
was  subsequently  saved  and  sold  by  an  agent  of 
the  insurance  company.  The  action  to  recover 
on  the  policy  was  not  brought  until  March,  1869. 
The  policy  containing  a  proviso  that  no  action 
should  be  brought  on  it  unless  within  a  year  after 
the  loss  was  incurred,  the  insurance  company 
contended  that  the  assured  was  too  late  to  bring 
an  action : — Held,  that  the  loss  was  not  in  its 
inception  total,  and  only  became  so  when  it  was 
found  that  it  was  impossible  to  carry  the  flour  to 
its  destination,  and  that  it  was  necessary  to  sell 
it.  Consequently  the  assured  was  not  precluded 
by  lapse  of  time  from  bringing  his  action.    lb. 


o.  Evidence. 

Diieovery  of  Ship's  Papers  in  Actions  on 
Poliey.] — In  an  action  against  an  underwriter 
of  a  policy  of  marine  insurance  for  his  propor- 
tion of  the  amount  insured,  he  applied  for  a  stay 
of  proceedings  till  discovery  of  ship's  papers 
should  be  made  by  a  person  on  whose  behalf  the 
policy  had  been  effected,  but  who  had  ceased  to 
be  interested  in  it,  and  was  not  under  the  control 
of  the  plaintiffs  real  or  nominal,  and  was  out  of 
the  jurisdiction  of  the  court : — Held,  that  as  the 
person  from  whom  discovery  was  required  was 
not  interested  in  the  action,  and  the  peipons 
by  and  for  whom  respectively  the  action  was 
brought  had  no  power  over  him,  the  defendant 
was  not  entitled  to  the  order.  Fraser  v. 
Burrows,  2  Q.  B.  D.  624  ;  46  L.  J.,  Q.  B.  501. 

An  action  having  been  brought  on  a  policy  of 
marine  insurance  by  the  mortgagees  of  32  64ths 
of  the  ship,  and  it  appearing  that  the  plaintifEs 
had  no  ship^s  papers,  but  that  the  ship  had  been 
sailed  by  the  mortgagor,  who  was  the  managing 
owner,  and  who  h£ul  since  died,  the  defendants 
applied  for  an  order  that  not  only  the  plaintiffs 
but  the  mortgagor  or  his  representatives,  and 
also  all  persons  interested  in  the  proceedings 
and  in  the  insurance  on  the  ship,  should  produce 
upon  oath  the  ship's  papers,  and  that  in  the 
meantime  all  the  proceedings  should  be  stayed  : 
— Held,  that  the  old  practice  had  not  been  super- 
seded by  the  Judicature  Act,  1875,  Ord.  XXXI., 
r.  11 — 18,  and  that  the  defendants  were  entitled 
to  the  order,  which  must  remain  in  force,  until, 
at  all  events,  the  plaintiffs  had  satisfied  the  court 
that  they  had  applied  to  the  mortgagor  and  done 
all  in  their  power  to  produce  the  ship's  papers. 
West  of  England  and  South  Wales  District 
Bank  V.  Canton  Insurance  Company,  2  Ex.  D. 
472. 

<*A11   Persons    Interested"— Form   of 


staying  proceedings  until  the  ship's  papers  and 
other  documents  have  been  produced  by  the 
plaintiff  and  all  persons  interested  in  the  pro- 
ceedings and  in  the  insurance,  the  subject-matter 
of  the  action.  CJiina  Transpacific  Steamship 
Company  v.  Commercial  Union  Assurance  Com- 
pany,  51  L.  J.,  Q.  B.  132  ;  8  Q.  B.  D.  142  ;  45 
L.  T.  647  ;  30  W.  R.  224— C.  A. 

In  an  action  on  a  marine  policy  for  a  con* 
structive  total  loss  the  defendant  is  entitled  to 
an  ftispection  of  all  papers  in  the  possession  of 
the  plaintiff,  relative  to  the  matters  in  issue, 
including  letters  between  the  captain  and  the 
plaintiff.  Raymr  v.  Ritson,  35  L.  J.,  Q.  B.  59  ;. 
14  W.  R.  81  ;  6  B.  &  S.  888. 

ContemporaneeuB  Agreement.]— In  an  action, 
on  a  policy  on  a  ship,  alleging  a  loss  by  capture-, 
it  is  competent  to  the  defendant  to  shew,  under 
the  general  issue,  that,  by  a  written  agreement 
entered  into  by  the  parties  contemporaneously 
with  the  policy,  the  risk  was  to  be  confined  to  a 
capture  in  time  of  war.  Heath '  v.  Durrant,  1 
D.  &  L.  571 ;  12  M.  &  W..438  ;  13  L.  J.,  Ex.  95  ; 
8  Jur.  131. 


Parol   Evidence.]  —  Parol   evidence  of 


Order.] — ^In  an  action  on  a  policy  of  marine  in- 
surance to  recover  the  amount  of  a  particular 
average  loss,  the  defendant  is  entitled  without  an 
affidavit  and  under  the  old  practice,  which  has  not 
been  affected  by  the  Judicature  Act,  to  an  order 


what  passed  at  the  time  of  effecting  a  policy  is 
not  admissible  to  restrain  the  effect  of  the  policy.. 
Weston  V.  Ernes,  1  Taunt.  115. 

SUp.l — The  slip  on  which  underwriters  take 
down  the  risks  they  insure  is  not  evidence  of  in- 
surance. Rogers y,  McCarthy, ^'EiB,^A(yt,  And 
see  cases,  ante,  col.  632. 

Of  Agency.] — In  an  action  on  a  policy  sub^ 
scribed  by  the  defendant's  agent,  under  a  power 
of  attorney,  it  is  sufficient  proof  of  the  agency 
that  the  defendant  is  in  the  habit  of  paying 
losses  upon  policies  so  subscribed  by  the  agent 
in  his  name,  without  producing  the  power  of 
attorney.    Haughton  v.  Ewhank,  4  Camp.  88. 

An  admission  of  the  subscription  of  the  under- 
writer to  a  policy  does  not  dispense  with  proof 
of  the  agency  of  the  party  effecting  the  insur- 
ance. Palmer  v.  Marshall,  1  M.  &  Scott,  161 ; 
8  Bing.  79. 

ITsage.] — In  an  action  on  a  policy  in  the  usual 
form  on  ship,  boat,  &c.,  evidence  of  usage  that 
the  underwriters  never  pay  for  the  loss  of  boats 
on  the  outside  of  a  ship,  slung  upon  the  quarter, 
is  inadmissible.  Blackett  v.  Moyal  Exchange' 
Assurance  Company,  2  0.  &  J.  244  ;  2  Tyr. 
266. 

Usage  is  admissible  in  evidence  to  explain  the- 
construction  of  a  policy  in  the  parts  written  by 
the  parties  as  well  as  in  the  printed  form.  PreS' 
ton  V.  Greenwood,  4  Dougl.  28. 

Action  on  a  policy  on  fish,  by  the  ship  Duchess 
of  Gordon,  at  and  from  Newfoundland  to  a  port 
in  Portugal ;  the  ship  carried  out  a  cargo  of  salt 
from  Lisbon,  with  which  she  arrived  at  New- 
foundland on  the  21st  July.  As  soon  as  she  was- 
unloaded  she  proceeded  in  ballast  to  Sydney, 
where  she  arrived  on  the  25th  August,  and  took 
in  a  cargo  of  coals.  This  she  carried  back  to 
Newfoundland,  and  delivered  there  in  the  begin- 
ning  of  October.  Between  the  21st  of  that 
month  and  8th  November,  she  was  loaded  with 
a  cargo  of  fish,  which  was  the  subject  of  the  in- 
surance, and  soon  after  sailed  with  convoy  for 
Oporto,  but  was  totally  lost : — ^Held,  that  evi- 
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dence  of  the  usage  of  the  trade  was  admissible 
to  shew  that  the  risk  began  from  the  loading  of 
the  ship  with  fish,  and  not  from  the  loading  of 
the  first  cargo.  Ongier  v.  Jenning$,  1  Camp. 
505,  n. 

A  custom  of  Liverpool  that  underwriters  are 
not  liable  under  the  ordinary  form  of  policy  for 
general  average  in  respect  of  the  jettison  of  goods 
stowed  on  deck  is  a  valid  custom,  and  in  an  action 
upon  a  policy  in  the  ordinary  form,  the  defen- 
dants pleaded  the  custom  above  as  to  so  much  of 
the  declaration  as  related  to  the  jettison  of  the 
goods : — Held,  that  the  custom  might  be  imported 
into  the  contract,  and  that  the  underwriters  were 
not  liable.  Miller  v.  Tethering  ton,  7  H.  &  N. 
954  ;  31  L.  J.,  Ex  363  ;  8  Jur»,  N.  S.  1039 ;  10 
W.  R.  356— Ex.  Ch. 

Nature  of  Bisk— Amount  of  Premium.]- If 
the  question  is  whether  the  addition  of  a  place, 
by  name,  in  a  policy,  would  have  varied  the  risk, 
or  whether,  on  the  other  hand,  such  place  was 
implied  in  the  words  actually  used,  it  is  material 
evidence  in  favour  of  the  latter  construction  that 
the  premium  in  either  case  would  have  been  the 
same.    Preston  v.  Greenwood^  4  Dougl.  28. 

Lloyd's  lists.] — In  an  action  on  a  policy, 
Lloyd's  Shipping  List  is  admissible  against  the 
underwriter,  without  proof  of  his  having  seen  it, 
and  is  primli  fade  evidence  of  the  time  of  sail- 
ing. But  where  there  was  a  concealment  by  the 
insurer  of  material  facts,  and  an  allegation  of 
facts  which  were  untrue,  viz.  as  to  the  time  of 
sailing,  and  the  underwriter  had  acted  thereon, 
without,  in  fact,  seeing  the  list  at  Lloyd's : — 
Held,  that  the  underwriter  was  not  bound  there- 
by, and  that  the  judge  ought  to  point  out  to  the 
jury,  as  material,  such  concealment  and  misre- 
presentation. Mackintosh  v.  Marshall^  11  M.  & 
W.  116;  12  L.  J.,  Ex.  337. 

Lloyd's  Register  of  Shipping  is  not  admis- 
sible to  shew  that  a  vessel  is  considered  as 
copper-fastened.  Freeman  v.  Baker,  5  C.  &  P. 
475. 

In  an  action  on  a  ^licy  of  insurance.  Lloyd's 
list  is  evidence  against  the  assured,  it  being 
shewn  that  the  broker  had  read  it  before  the 
policy  was  effected.  Bain  v.  Case,  3  C.  &  P. 
496. 

Lloyd's  books  are  evidence  of  a  capture ;  but 
not  of  notice  of  a  loss  to  any  person  in  particular : 
but,  coupled  with  other  evidence,  they  may  go  to 
the  jury.     Abel  v.  Potts,  3  Esp.  242. 

Eridence  of  Interest.]— /S^e;  ante,  col.  719. 

Of  Lo88»] — See  ante,  col.  668. 

Of  SeaWorthineiB.] — See  ante,  cols.  730, 


760. 


661. 


Of  Receipt  of  Preminm.]- ^S^  ante,  col. 


d.  Oonsolidatlon. 

Opening  Bole.] — Where  several  underwriters 
entered  into  a  consolidation  rule,  to  abide  by  the 
determination  of  the  court  on  a  point  reserved 
for  their  consideration  at  the  trial  of  a  cause, 
viz.  as  to  whether  a  notice  of  abandonment  had 
been  given  in  due  time,  the  court  would  not 


allow  such  rule  to  be  opened,  on  an  affidavit 
stating  that  the  owner  had  received  letters  from 
the  captain  abroad,  informing  him  of  the  loss  and 
sale  01  the  ship  before  the  arrival  of  the  latter  in 
London  :  as  notice  should  have  been  given  to  the 
plaintiff  to  produce  such  letters  at  the  trial ;  or 
they  should,  at  all  events,  have  been  adverted  to 
by  affidavit,  when  the  motion  was  made  to  the 
court  on  the  point  reserved.  B^d  v.  Isaacs,  6 
Moore,  437. 

Reference  to  Arbitrator.] — Where  several 
underwriters  entered  into  a  consolidation  rule, 
by  which  they  undertook  to  abide  the  event  of 
the  verdict,  and  the  cause  was  referred  by  con- 
sent before  trial,  and  the  arbitrator  awarded  the 
aggregate  sum  due  to  the  assured  from  the 
underwriters  at  large — the  court  would  not  order 
it  to  be  referred  back  to  the  arbitrator  to  insert 
the  amount  of  the  sum  due  and  payable  from 
each  underwriter  individually,  without  the  con- 
sent of  such  underwriters.  Kynaston  v.  Liddell, 
8  Moore,  223. 

Actions  having  been  brought  against  eight  per- 
sons upon  mutual  insurance  policies,  the  court,  at 
their  instance,  granted  a  rule  for  consolidating 
them,  upon  the  terms  that  they  should  admit  the 
amounts  for  which  they  were  respectively  liable, 
in  case  their  liability  should  be  established,  and 
should  consent,  if  necessary,  to  an  order,  referring 
it  to  the  master  to  settle  the  same.  Lewis  v. 
Burkes  or  Banks,  4  C.  B.,  N.  S.  330 ;  27  L.  J..  C.  P. 
247  ;  4  Jur.,  N.  S.  663. 

Compulsory.] — Two  actions  having  been 

brought  by  the  same  plaintiff  against  different 
defendants,  on  the  same  policy,  the  court 
consolidated  them,  after  a  declaration  had  been 
delivered  in  one,  and  an  appearance  entered 
in  the  other,  at  the  instance  of  the  defendant 
in  the  latter  action,  though  the  plaintiff  ob- 
jected. Hollingsworth  v.  BrodericK  4  A.  &  E. 
'  646  ;  6  N.  &  M.  240  ;  1  H.  &  W.  691. 

Where  a  plaintiff  brings  several  actions  upon 
the  same  policy  against  several  underwriters,  the 
court  will  not,  without  his  consent,  make  a  con- 
solidation rule  upon  the  terms  of  both  plaintiff 
and  defendants  being  bound  in  all  the  actions  by 
the  event  of  one.  D&yle  v.  Anderson,  1  A.  &  £. 
635  ;  4  K.  &  M.  873. 

Where  two  actions  were  brought  by  the  same 
plaintiffs  against  different  defendants,  on  ^dif- 
ferent policies  on  the  same  ship,  the  court  re- 
fused, at  the  instance  of  the  defendants,  to 
compel  the  plaintiffs  to  consolidate,  and  to  be 
bound  by  one  of  the  actions,  without  their 
consent.  MGregor  v.  Horsfall,  3  M.  &  W. 
320  ;  6  D.  P.  C.  338  ;  2  Jur.  257. 

Where  upwards  of  forty  actions  were  brought 
against  underwriters  of  the  policies  of  insurance, 
one  of  which  had  been  assigned  by  memorandum 
of  transfer  signed  by  some  of  them,  before  the 
bankruptcy  of  the  assured,  the  court  made  an 
order  for  consolidation,  the  general  principle  laid 
down  being,  that  all  actions  should  be  stayed  ex- 
cept such  as  might  be  really  necessary  to  deter- 
mine the  liability  of  distinct  defendants  in  each 
class  of  cases,  the  defendants  to  be  bound  .by 
the  result,  but  not  the  plaintiffs.  Syers  v. 
Pickersgill,  27  L.  J.,  Ex.  5. 

The  court  ultimately  settled  that  there  were 
two  classes  of  cases,  and  that  two  actions  should 
be  allowed  to  proceed    lb. 
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Beitraining  Seoond  Aetion.] — ^Wherc  actions 
against  underwriters  have  been  consolidated  by 
rale,  and  the  defendant  has  obtained  a  verdict  in 
one,  the  court  will  not  restrain  the  plaintiff  from 
trying  a  second  cause,  included  in  the  rule,  till  the 
costs  of  the  first  are  paid.  Doyle  v.  DouglasSj  4 
B.JcAd.  544. 

Paymeat  into  Court.] — ^Where  eixty  actions 
were  pending  on  a  policy  on  a  ship,  which 
bad  l^en  insured  to  a  very  large  amount, 
and  a  consolidation  rule  had  been  entered 
into,  in  which  the  plaintiff  and  the  other 
defendants  agreed  to  be  bound  by  the  decision 
in  this  action ;  the  plaintiff  having  recovered 
a  verdict,  on  which  a  rule  nisi  had  been 
obtained  for  a  new  trial,  the  court  refused  to 
order  the  defendant  to  pay  the  amount  re- 
covered against  him  into  court,  or  to  invest 
the  same,  upon  the  ground  that  the  great 
arrear  of  causes  on  the  new  trial  paper  would 
prevent  the  rule  nisi  coming  on  for  argument  for 
a  long  time,  and  that  the  losses  and  risk  of  the 
plaintiff  were  thereby  greatly  increased.  Ohrly 
V.  Dunbar,  1  N.  &  P.  244  ;  5  A.  &  E.  824  ;  2  H. 
&  W.  464. 

e.  Payment  into  Court. 

Effoot  of.] — In  an  action  on  a  policy,  with  a 
count  for  money  had  and  received,  if  the  defen- 
dant pays  no  money  into  court,  but  establishes  as 
a  defence  that  the  risk  never  commenced,  the 
plaintiff  is  entitled  to  a  verdict  for  the  premium, 
though  no  demand  of  premium  was  made  by  his 
counsel  in  opening  the  case.  Pensoti  v.  Lee,  2  B. 
&  P.  330. 

Payment  of  money  into  court  in  an  action  on  a 
policy  admits  that  the  ship  was  seaworthy.  Ifar- 
Tison  V.  Douglas,  6  N.  &  M.  180  ;  3  A.  &  £.  396  ;  1 
H.  &  W.  380. 

Where,  by  the  terms  of  a  policy  in  a  mutual  in- 
surance club,  the  amoimt  of  the  loss  is  not  to  be 
drawn  before  a  specified  day,  the  defendant,  by 
paying  money  into  court,  precludes  himself  from 
objecting  that  the  action  is  brought  too  soon. 
lb. 

A  plaintiff,  having  declared  on  a  policy,  with  a 
count  for  money  had  and  received,  the  defendant 
paid  the  amount  of  the  premiums  into  court  on 
that  count,  pleading  to  the  count  on  the  policy  so 
as  to  raise  that  of  unseaworthiness.  The  plaintiff 
took  the  money  out  of  court  in  satisfaction  of  the 
claim  under  the  count  for  money  had  and  re- 
ceived. At  the  tria^  the  defence  of  unsea- 
worthiness having  been  given  up,  a  special  case 
was  stated  for  the  opinion  of  the  court,  which 
was  afterwards  taken  to  the  Exchequer  Chamber, 
and  in  both  courts  it  was  held  that  the  plaintiff 
was  entitled  to  recover  as  for  an  average  loss. 
The  amount  of  the  average  loss  was  referred  to, 
and  ascertained  by,  average-staters,  but  this  not 
being  done  before  the  argument  of  the  case,  a 
nominal  judgment  for  3,5^^.  was  entered  up  for 
the  purpose  of  taking  the  case  into  error : — Held, 
that  the  plaintiff  was  not  entitled  to  enter  judg- 
ment and  take  out  execution  for  the  entire  amount 
of  the  average  loss,  without  giving  credit  to  the 
defendant  for  the  amount  paid  into  court,  and 
taken  out  by  tiie  plaintiff.  Carr  ▼.  Royal 
Bxehangs  Assurance  Corporation,  5  B.  Ac  S. 
«41  ;  34  L.  J.,  Q.  B.  21  ;  11  Jur.,  N.  S.  265  ;  11 
L.  T.  596. 

Payment  of  money  into  court  to  the  amomit  of 


a  valued  policy  is  not  an  admission  of  a  total  loss. 
Rucker  v.  Palsgrave,  1  Taunt.  419 ;  1  Camp. 
557. 

In  an  action  on  a  valued  policy,  the  payment  of 
money  into  court  upon  a  count  lor  a  total  loss  is 
not  an  admission  of  such  total  loss  by  capture. 
Jb, 

But  it  admits  the  interests  of  the  plaintiff  as 
averred.    Dell  v.  Ansley,  16.  Bast,  146. 

After  Consolidation.]— See  Ohrly  v.  Dunbar, 
supra, 

f.  Arbitration. 

Condition  prooedent.]— A.  effected  in  a  mutual 
insurance  company  a  policy  on  ship,  one  of  the 
conditions  of  which  was,  that  the  sum  to  be 
paid  to  any  insurer  for  loss  should,  in  the  first 
instance,  be  ascertained  by  the  committee ;  but 
if  a  difference  should  arise  between  the  insurer 
and  the  committee,  "  relative  to  the  settling  of 
any  loss,  or  to  a  claim  for  average,  or  any  other 
matter  relating  to  the  insurance,"  the  difference 
was  to  be  referred  to  arbitration,  in  a  way 
pointed  out  in  the  conditions  :  — "  provided 
always,  that  no  insurer  who  refuses  to  accept 
the  amount  settled  by  the  committee  shall  be 
entitled  to  maintain  any  action  at  law  or  suit  in 
equity  on  his  policy,''  until  the  matter  has  been 
decided  by  the  arbitrators,  and  "  then  only  for 
such  sum  as  they  shall  award  ; "  and  the  obtain- 
ing the  decision  of  the  arbitrators  was  declared 
a  condition  precedent  to  the  maintaining  of  an 
action  : — Held,  that  these  conditions  were  lawful, 
and  that  (even  should  the  difference  relate  to 
other  matters  than  those  of  mere  amount)  till 
award  made  no  action  was  maintainable.  Scott 
V.  Azcry,  5  H.  L.  Cas.  811  j  25  L.  J.,  Ex.  303 ; 
2  Jur.,  N.  S.  815. 

A  policy  was  subject  to  the  following  rule  : — 
"  All  average  claims  and  claims  of  abandonment 
shall  be  adjusted  and  settled,  conformably  to 
the  custom  of  Lloyd's  or  the  Royal  Exchange, 
by  a  professional  average-stater ;  but  should  the 
committee  or  the  assured  be  dissatisfied  with  the 
adjustment,  they  may  refer  the  same  to  two 
professional  average-staters,  or  to  other  com- 
petent persons,  with  power  to  such  two  persons 
to  appoint  an  umpire,  and  the  award  of  such 
two  persons  shall  oe  final ;  and  all  other  cases 
of  dispute,  of  whatever  nature,  shall  be  referred 
in  like  manner;  but  the  committee  or  assured 
by  mutual  consent  may  refer  all  such  adjust- 
ments or  disputes  to  one  person  only,  whose 
award  shall  also  be  final ;  and  no  action  at  law 
shall  be  brought  until  the  arbitrators  have  given 
their  decision  : " — Held,  that  no  action  could  be 
maintained  on  the  policy  for  a  total  loss  until 
the  claim  had  been  adjusted  and  settled  by 
arbitration  in  pursuance  of  the  rule.  Tredwen  v. 
Holman,  1  H.  &  C.  72  ;  31  L.  J.,  Ex.  398  ;  8  Jur., 
N.  S.  1080  ;  6  L.  T.  127  ;  10  W.  R,  652. 

Bar  to  Action.] — ^A  mutual  insurance  society, 
registered  pursuant  to  25  &  26  Vict.  c.  89,  issued 
to  one  of  its  members  a  policy  of  insurance  on 
his  ship  Hermione,  which  was  afterwards  lost. 
The  policy  referred  to  the  articles  of  the  asso- 
ciation, the  39th  of  which  provided  that  the 
directors  should  have  full  power  to  decide  and 
determine  all  disputes,  k,c.  arising  between  the 
society  and  its  members  concerning  insurances, 
&c.,  and  the  decision  of  the  directors  should  be 
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final  and  conclusive,  and  no  member  of  the 
society  should  be  allowed  to  bring  any  action, 
kc.,  except  as  was  provided,  &c.,  and  the 
directors  might,  if  they  thought  fit,  cause  any 
claim  or  demand  to  be  submitted  to  an  average 
adjuster,  **  and  in  every  such  case  the  decision  or 
award  of  such  average  adjuster  shall  be  final 
and  conclusive  on  the  society  and  claimant,  and 
every  person  interested  in  such  claim,  and  no 
appeal  shall  be  allowed  therefrom."  By  the 
84th  article,  a  means  was  provided  by  which  any 
member  who  was  dissatisfied  with  the  decision 
of  the  directors  might  obtain  a  reconsideration 
of  his  claim.  The  Hermione  having  been  lost 
the  assured  made  a  claim,  but  the  directors 
decided  that  he  had  no  claim  upon  the  society. 
He  then  brought  an  action :— Held,  that  the 
decision  of  the  claim  by  the  directors,  subject 
to  the  right  of  obtaining  a  reconsideration,  under 
the  84th  article,  was  not  binding,  and  that  the 
action  was  maintainable.  Edioardi  v.  Aheray- 
ran  Mutval  SJiip  Iwturance  Company,  1  Q.  B.  D. 
563  ;  34  L.  T.  457.  Reversing  44  L.  J.,  Q.  B.  67 ; 
31  L.  T.  779  ;  23  W.  R.  304. 

And  $e€  also  ARBITRATION. 


ff.  Pleading. 

Clainui — ^Voyage.] — On  a  policy  at  and  from 
Pcmambuco  or  any  other  port  or  ports  in  the 
Brazils  to  London,  <*  banning  the  adventure 
from  the  loading  the  goods  on  board  the  ship 
on  the  termination  of  her  cruise,  and  preparing 
for  her  voyage  to  London."  The  ship,  on  the 
termination  of  her  cruise,  touched  at  Pemam- 
buco ;  but  failing  to  procure  a  cargo  there  she 
proceeded  for  St.  Salvador,  and  was  lost  on  her 
voyage  thither.  The  voyage  is  well  described  in 
a  declaration  on  the  policy  as  from  Pemambuoo 
to  London.  Lambert  v.  Liddard,  1  Marsh. 
149  ;  5  Taunt.  480. 

In  an  action  on  a  policy,  the  declaration  stated 
that  after  the  making  of  the  policy  the  ship 
sailed  ;  the  evidence  was,  that  she  sailed  before  : — 
Held,  that  the  variance  was  immateriaL  Peppin 
V.  Solomons,  5  T.  R.  496. 

Goods  were  insured  at  and  from  Mogadore  to 
London  ;  the  declaration  averred  "  that  after  the 
loading  of  the  goods,  the  ship  departed  on  her 
intended  voyage,  and  while  in  the  course  of  her 
voyage  was  lost  by  perils  of  the  sea  :** — Held, 
that  this  was  a  material  allegation,  and  there- 
fore, the  ship  having  been  lost  while  at  her 
moorings,  and  before  the  cargo  was  completed, 
the  insured  could  not  recover.  Alnthol  v. 
Bristow,  2  Marsh.  157  ;  6  Taunt.  464. 


Lotsef.] — Where  a  declaration  states  a 


total  loss  occasioned  by  the  sale  of  the  ship  in 
a  port  of  refuge,  to  which  she  had  been  driven 
through  injuries  by  storms,  and  at  which  port 
the  captain  sold  her,  because  he  had  no  sufficient 
funds  to  repair  her  : — Held,  that  the  declaration 
was  good,  as  sufficiently  stating  a  loss  by  perils 
of  the  sea ;  and  that  the  plaintiff,  the  insured, 
might  recover  for  a  partial  loss  on  such  a  de- 
claration.   Devaux  v.  Astell,  4  Jur.  1135. 

In  an  action  on  a  policy,  the  court  refused  to 
allow  a  count  on  a  loss  by  perils  of  the  sea 
together  with  a  count  on  a  loss  by  barratry,  or 
to  restrain  the  defendant  from  setting  up,  as  a 
defence  to  the  former  count,  that  the  loss  was 


occasioned  by  barratry.     .Blyth  v.  Skepkrrdr 

1  D.,  N.  S.  880 ;  9  M.  &  W  763  ;  6  Jur.  489. 

A  partial  loss  of  freight  may  be  recovered 
upon  a  declaration  alleging  a  total  loss.  Benton 
V.  Chapman,  8  C.  B.  950  ;  2  H.  L.  Gas.  696 ;  13 
Jur.  969. 

In  an  action  against  an  insurer  for  a  total  1ob» 
of  the  ship,  the  plaintiff  may  recover  for  a  partial 
loss.     Gardiner  v.   Crondale,  1   W.  Bl.  198; 

2  Burr.  904. 

A  declaration  on  a  policy  stated  that  the  de- 
fendants were  assurers  of  ships,  and  "  thereupon 
the  plaintiffs  by  certain  persons,  using  and  carry* 
ing  on  business  and  in  the  policy  designated  by 
the  names,  style  and  firm  of  Dewar  &  CuUiford, 
the  agents  of  the  plaintiffs  in  that  behalf,"  made 
with  the  defendants  a  policy  purporting  that  the 
persons  so  using,  and  in  the  policy  designated 
and  described  by  the  name,  style  and  firm  of 
Dewar  &  Culliford,  as  agents,  as  well  in  their 
own  names  as  for  others,  so  did  make  assurance. 
The  declaration  then  stated  that  the  ship  was 
stranded,  that  the  waters  flowed  over  the  com, 
goods,  &c.,  which  became  thereby  wetted,  damaged 
and  spoiled,  whereby  the  plaintiffs  sustained  an 
average  loss  on  the  com  to  a  large  amount,  and 
thereby  the  com,  &c.,  became  of  no  use  and  value 
to  the  plaintiffs  : — Held,  that  it  was  not  bad  on 
the  ground  that  it  did  not  shew  the  amount  that 
the  defendants  became  liable  to  pay  by  reason 
of  the  average  loss,  nor  on  the  ground  of  its  not 
stating,  with  certainty,  whether  the  plaintiffs 
meant  a  total  or  only  a  partial  loss.  St  urge  v. 
Hahn,  4  Ex.  646  ;  19  L.  J.,  Ex.  119. 


Conditions  precedent] — E.  and  N.  de- 
in  an    action   against    a  company  for 


clared 

insurance  on  the  freight  of  goods  to  be  carried 
in  a  ship,  on  a  deed-poll,  sealed  \nth  the  seal  of 
the  company ;  which  deed  recited  that  K.  had 
represented  to  the  company  that  he  was  in> 
terested  in  or  authorized  as  owner,  agent  or 
otherwise,  to  make  the  assurance  after  mentioned 
with  the  company,  and  had  covenanted  to  pay 
\2l,  \28,  to  them  as  a  premium  at  four  per  cent, 
for  the  assurance ;  and  it  was  agreed  that  in 
consideration  of  the  12Z.  12s,  the  capital  stock 
and  funds  of  the  company  should,  according  to 
the  provisions  of  the  deed  of  settlement  of  the 
company,  be  liable  to  make  good  and  be  applied 
to  pay  all  such  losses  and  damages  thereinafter 
described,  as  might  happen  to  the  subject-matter 
of  the  policy  in  respect  of  the  sum  of  800Z. ; 
and  it  was  declared  that  touching  the  adventures 
and  perils  which  the  capital  stock  and  funds  of 
the  company  were  made  liable  to  by  the  assur- 
ance, they  were  of  the  sea,  &c. ;  and  the  capital 
stock  and  funds  of  the  company  should  bear  the 
charges  of  assurance  in  proportion  to  the  sum 
assured,  and  that  the  interest  of  the  assured  was 
on  freight;  provided,  nevertheless,  that  the 
capital  stock  and  the  funds  of  the  company 
should  alone  be  liable,  according  to  the  pro- 
visions of  the  deed  of  settlement,  to  answer  and 
make  good  all  claims  and  demands  whatsoever 
under  or  by  virtue  of  the  policy,  and  that  no 
shareholder  of  the  company,  his  or  her  heirs, 
executors  or  administrators,  should  be  in  anywise 
subject  or  liable  to  any  claims  or  demanos,  or 
be  in  anywise  charged  by  reason  of  the  policy, 
beyond  the  amount  of  his  or  her  shares  in  the 
capital  stock  of  the  company ;  it  being  one  of 
the  original  and  fundamental  principles  of  the 
company,   that  the  responsibility  of  the  indi- 
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Yidnal  proprietors  should  in  all  cases  be  limited  to 
their  shares  in  the  capital  stock.  That  thereupon 
the  company  became  insurers  to  the  plaintiffs 
for  SOOl.  on  the  freight  to  the  amount  of  all  the 
money  insured ;  and  that  the  vessel  with  the 
goods  on  board  was  wholly  lost  by  perils  of  the 
sea ;  and  the  plaintiffs  thereby  lost  the  freight 
of  the  goods.  Judgment  was  entered  for  300Z. 
in  their  favour : — Held,  first,  that  the  declaration 
was  not  deficient  for  omitting  to  allege  that  the 
company  had  funds ;  for  that  (1),  it  appearing 
that  defendants  were  a  corporation,  the  remedy 
against  them  would  only  be  upon  the  corporate 
funds,  and  the  proviso  made  no  difference  in  this 
respect,  but  the  action  lay  whether  there  were 
funds  or  not.  And  (2),  if  the  existence  of  the 
funds  had  been  a  condition  necessary  to  the 
maintenance  of  the  action,  it  lay  upon  the 
company  to  deny,  and  not  upon  the  plaintiffs  to 
assert,  the  existence  of  the  funds,  which,  in 
default  of  denial,  would  be  presumed  to  exist. 
Sund&rland  Marine  Inturance  Company  v. 
Keamey,  16  Q.  B.  925 ;  20  L.  J.,  Q.  B.  417 ; 
15  Jur.  1006— Ex.  Ch. 

Held,  secondly,  that  it  was  not  a  valid  ob- 
jection that  the  contract  appeared  to  be  col- 
lateral, and  the  demand  not  liquidated,  and  an 
action  of  debt  therefore  not  maintainable;  for 
that  (1),  the  liability  to  the  action  was  direct, 
and  not  merely  contingent  on  the  existence  or 
non-existence  of  the  funds:  and  (2),  the  de- 
daration  claiming  300/.  for  a  total  loss,  which 
after  verdict  must  be  assumed  as  a  &ict,  the 
claim  was  for  the  liquidated  sum  of  300Z.    lb. 

Held,  thirdly,  that  the  action  was  maintainable 
by  K.  and  N.  jointly,  because  the  deed  poll 
enured  to  the  benefit  of  all  interested  in  the 
assurance,  and  the  declaration  shewed  the  in- 
terest to  be  in  K.  and  N.  jointly.    Ih. 

The  rules  of  a  society  established  for  mutual 
assurance  of  traders  against  bad  debts,  after 
stipulating  for  the  payment  of  premiums,  provided 
that,  *'  if  the  premiums  on  any  policy  should  not 
be  paid  within  fifteen  days  after  the  same  should 
fcill  due,  the  directors  might,  with  the  approba- 
tion of  the  council,  either  declare  such  policy 
void,  or  enforce  the  payment  of  the  premiums." 
In  a  declaration  on  a  policy,  the  plaintiff  averred 
that  he  had  done  all  things  necessary  on  his  part, 
and  had  been  ready  and  willing  to  do  all  things 
according  to  the  policy,  rules  and  regulations, 
which  it  was  necessary  that  he  should  be  ready 
and  willing  to  do,  and  that  all  things  had  hap- 
pened which  it  was  necessary  should  happen,  to 
entitle  him  to  be  paid  by  the  society  the  loss 
after  mentioned,  and  that  a  reasonable  time  for 
payment  thereof  had  elapsed.  It  then  went  on 
to  aver  that  a  loss  had  been  incurred,  and  that 
the  society  had  refused  to  pay : — Held,  that  this 
general  averment  was  sufficient,  without  shewing 
the  various  steps  required  by  the  rules  of  the 
society  to  entitle  the  assured  to  recover.  Bam- 
berger V.  Commercial  Credit  Mutual  Assurance 
Company  or  Society,  15  C.  B.  676 ;  3  0.  L.  B. 
668 ;  24  L.  J.,  C.  P.  115 ;  1  Jur.,  N.  S.  500. 

The  society  pleaded,  that  after  the  making  of 
the  policy  and  more  than  fifteen  days  before 
action,  a  premium  became  payable  by  the  plaintiff 
and  was  not  duly  paid,  whereupon  the  directors 
of  the  society,  with  the  approbation  of  the  council, 
cancelled  the  policy,  and  declared  the  same  void, 
whereof  the  plaintiff  had  notice : — Held,  that 
the  plea  disclosed  a  sufficient  answer  to  the  claim. 

VOL.  IV. 


The  defendant,  and  four  others,  were  jointly 
sued  upon  a  policy  upon  a  ship  and  cargo  for  a 
total  loss.  The  declaration  was  in  the  usual  form , 
and  alleged  an  agreement  between  the  plaintiff 
and  the  insurers,  "that  the  capital  stock  and 
funds  of  the  company  should  alone  be  liable  to 
answer  and  make  good  all  claims  and  demands 
whatsoever  under  or  by  virtue  of  the  policy ; " 
and  that  no  proprietor  of  the  company  should  in 
anywise  be  liable  or  charged,  by  reason  of  the 
policy,  beyond  the  amount  of  his  shares  in  the 
capital  stock  of  the  com^ny.  There  was  an 
express  averment  that  sufficient  capital,  stock 
and  funds  of  the  company  existed  to  pay  the 
amount  of  the  policy : — Held,  that  notwithstand- 
ing the  above  stipulation,  the  declaration  shewed 
that  the  policy  had  been  properly  declared  upon 
as  a  joint  contract.  Dowaall  v.  jffallett,  1 9  L.  J., 
Q.  B.  37 ;  14  Jur.  309.  Affirmed  in  error,  18 
Q.  B.  2  ;  21  L.  J.,  Q.  B.  98  ;  16  Jur.  462-Ex.  Ch. 

Defeaeei.] — ^A  declaration  stated  that  the  plain- 
tiff made  a  policy  with  an  assurance  company, 
upon  the  goods,  body,  tackle,  apparel,  &c.,  of  a 
ship  valued  at  5,0002. ;  that  the  ship  and  freight 
were  warranted  free  &om  average,  under  31.  per 
cent.,  unless  general,  or  the  ship  was  stranded ; 
that  the  capital  stock  and  funds  of  the  company 
should  alone  be  liable  to  make  good  all  claims 
and  demands  under  that  policy,  and  that  no 
proprietor  of  the  company  should  be  charged  by 
reason  of  that  policy  beyond  the  amount  of  his 
share  in  the  stock  of  the  company;  that  the 
company  became  insurers  to  the  plaintiff  for 
1,500/.,  and  the  policy  was  signed  by  the  defen- 
dants as  directors  of  the  company,  and  in  con- 
sideration of  the  payment  of  the  premium,  at 
their  request,  the  defendants  undertook  that  the 
company  should  perform  all  things  contained  in 
the  policy  to  be  performed  by  them ;  the  declara- 
tion alleged  that  the  ship  ran  aground,  that  it 
was  necessary  for  her  safety  to  let  go  the  lar- 
board boWer  anchor  and  kedge  anchor,  and  to 
cut  away  the  cables  from  the  anchors ;  that  the 
anchors  and  cables  were  left  in  the  sea,  and  lost 
to  the  plaintiff*;  that  afterwards  the  ship  was 
further  strained,  damaged  and  broken,  whereby 
the  plaintiff  sustained  a  general  average  loss. 
Second  breach,  that  the  ship  being  stranded  and 
damaged,  the  plaintiff  sustained  an  average  loss 
on  the  ship,  her  masts,  ropes,  and  cables,  to  a 
larger  amount  than  3/.  per  cent,  on  all  the  moneys 
insured  thereon,  to  wit,  to  the  amount  of  50/.  by 
the  hundred  for  each  and  every  hundred  insured 
thereon,  whereby  the  company  became  liable  to 
pay  to  the  plaintiff  a  certain  sum  of  money,  to 
wit,  200/.,  being  their  proportion  of  the  average 
loss  in  respect  of  the  1,500/.,  and  that  though 
the  funds  of  the  company  were  sufficient,  the 
defendants  had  not  paid  the  losses.    The  defen- 
dants pleaded  that  the  anchors  and  cables  were 
not  left  in  the  sea,  and  lost ;  also,  that  the  plain- 
tiff had  not  suffered  an  average  loss  on  the  ship 
or  vessel,  her  masts,  ropes  and  cables,  to  the 
amount  of  3/.  per  cent,  on  all  the  moneys  issued 
thereon : — Held,  first,  that  the  pleas  were  bad, 
the  traverses  being  too  large.   Dawson  y.  Wrench, 
3  Ex.  359 ;  6  D.  &  L.  474 ;  18  L.  J.,  Ex.  229. 

Held,  secondly,  that  the  stipulation  that  the 
ship'  and  freight  should  be  free  from  average 
under  3/.  per  cent,  was  not  a  proviso  which 
required  to  oe  pleaded,  and  that  the  second  breach 
was  bad,  as  it  did  not  distinctly  aver  that  the 
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loss  was  more  than  3Z.  per  cent,  on  the  value  of 
the  ship.    lb. 

Held,  thirdly,  that  the  defendants  were  entitled 
to  judgment  on  the  second  breach,  notwithstand- 
ing the  plea  was  bad.     lb. 

Held,  lastly,  that  the  defendants  were  person- 
ally responsible,  it  being  averred  that  the  funds 
were  sufficient,  and  that  it  was  not  necessary  to 
allege  notice  to  them  of  the  loss.    lb. 

To  a  declaration  on  a  valued  time  policy, 
averring  a  total  loss,  the  defendant  pleaded  only 
a  plea  of  fraudulent  concealment : — Held,  that  a 
total  loss  was  not  admitted  ;  for  if  that  allega- 
tion had  been  traversed  the  plaintiff  might  have 
recovered  as  for  a  partial  loss.  Xing  v.  Walker, 
2  H.  &  C.  384  ;  33  L.  J.,  Ex.  167.  Affirmed  on 
appeal,  3  H.  &  C.  209 ;  33  L.  J.,  Ex.  395  ;  11 
Jur.,  N.  S.  43  :  13  W.  R.  232— Ex.  Ch. 

To  a  declaration  on  a  policy  alleging  that  the 
Insurance  was  made  by  A.,  as  agent  for  the  plain- 
tiff, and  on  his  account,  and  for  his  use  and 
benefit,  and  that  A.  received  the  order  for  and 
effected  the  insurance  as  such  agent,  the  defen- 
dant pleaded  the  policy  was  not  made  by  A.  as 
agent  for  the  plaintiff,  or  on  his  account,  or  for 
his  use  and  benefit,  and  that  A.  did  not  receive 
the  order  for  or  effect  the  insurance  as  such 
agent : — Held  bad,  on  special  demurrer,  as 
amounting  to  non  assumpsit.  Redmond  v.  Smith, 
7  M.  &  O.  457  ;  2  D.  &  L.  280  ;  8  Scott,  N.  R. 
250  ;  13  L.  J.,  C.  P.  159  ;  8  Jur.  711. 

The  two  companies,  incorporated  pursuant  to 
6  Geo.  1,  c.  18,  for  the  purpose  of  granting 
marine  insurances,  are  empowered  by  11  Geo.  1, 
c.  30,  s.  43,  in  all  actions  of  covenant,  on  any 
policy  of  assurance  under  their  common  seal,  to 
plead  generally  that  they  have  not  broken  the 
covenants  of  the  policy : — Held,  that  this  right 
of  pleading  was  not  taken  away  by  5  &  6  Vict, 
c.  97,  6.  3,  which  repeals  so  much  of  any  act, 
commonly  called  public,  local,  and  personal,  or 
of  any  act  of  a  local  and  personal  nature, 
whereby  a  party  is  enabled  to  plead  the  general 
issue,  and  give  any  special  matter  in*  evidence. 
Carry.  Royal  Exchange  Assurance  Corporation, 
1  B.  &  8.  956  ;  31  L.  J.,  Q.  B.  93  ;  8  Jur.,  N.  S. 
384  ;  6  L.  T.  105  ;  10  W.  R.  352. 

In  an  action  on  a  policy,  witb  the  common 
memorandum,  on  a  share  in  the  Atlantic  Tele- 
graph Company,  alleging  a  total  loss  of  the  cable 
by  perils  of  the  seas,  the  defendant  pleaded  that 
the  subject-matter  of  the  insurance  was  not,  nor 
was  any  part  thereof,  during  the  continuance  of 
the  risk  covered  by  the  policy,  lost  by  the  perils 
insured  against,  or  any  of  them.  Issue  having 
been  joinS  on  this  plea,  the  plaintiff  recovered 
in  respect  of  a  small  portion  of  the  cable  only, 
the  rest  not  having  been  lost  by  the  perils  in- 
sured against,  the  damages  on  the  portion  re- 
covered exceeding  3?.  per  cent,  on  the  value  of 
the  policy  : — Held,  that  the  plea  might  be  taken 
distributively,  and  that  the  verdict  should  accord- 
ingly be  entered  for  the  defendant  as  to  all  the 
claim,  except  so  far  as  related  to  the  loss  of  the 
portion  of  the  cable,  on  which  the  plaintiff  suc- 
ceeded. Paterson  v.  Harris,  2  B.  &  S.  814  ;  9 
Jur.,  N.  a  173. 

Beplieations.] — A  declaration  stated,  that  S., 
before  his  bankruptcy,  made  a  policy  on  the  ship 
Defiance,  that  the  ship  and  goods  should  be 
valued  at  2,5002.,  and  averred  a  loss  and  non- 
payment by  the  defendant  of  the  sum  insured. 
Plea,  that  the  official  assignee  of  S.  made  another 


policy  upon  the  ship  and  goods,  valued  at  2,500/., 
in  case  of  loss  on  average,  the  adjustment  to  be 
made  irrespective  of  lany  other  assurance,  and 
averring  the  identity  of  the  ship,  the  interest, 
the  risl^  the  amount  of  the  interest  and  loss,  and 
that  the  insurers  had  paid  the  plaintiffs,  who 
had  accepted  2,500/.,  as  the  agreed  indemnity  for 
the  loss,  and  which  was  a  full  indemnity.  Re- 
plication, de  injurid, : — Held,  that  the  replication 
was  bad,  as  the  plea  amounted  to  a  discharge, 
and  not  to  an  excuse.  Morgan  v.  Price,  4  Ex. 
615;19L.  J.,  Ex.201. 

2.  RiOHTS  OF  Undeswbitebs. 

Action  by  Assignee  of  Policy — Set-off  by  In- 
snrers  of  (bairns  against  Assured.] — In  an  ac- 
tion by  the  assignee  of  a  policy  of  marine  insur- 
ance, the  insurers  are  not  entitled  to  set  off  a 
debt  incurred  with  them  by  the  assured  for  pre- 
miums on  policies  effected  with  them  by  the 
assured  after  the  date  of  the  assignment ;  for  the 
claim  under  a  policy  for  a  loss  is  for  unliquidated 
damages  to  which  no  set-off  could  be  pleaded  at 
law  under  the  Statutes  of  Set-off  in  an  action 
by  the  assured,  nor  in  equity  in  a  suit  by  the 
assignee,  and  therefore  the  debt  incurred  by 
the  assured  is  not  a  ''  defence  "  open  to  the  in- 
surers under  31  &  32  Vict.  c.  86,  s.  1,  that  statute 
being  intended  merely  to  amend  procedure  and 
not  to  alter  the  rights  of  the  parties  to  the 
policy  ;  nor  is  the  debt  incurred  by  the  assured 
the  subject  of  "  set-off "  or  "  counter-claim  *' 
within  the  meaning  of  the  Rules  of  the  Supreme 
Court,  1876,  Ord.  XIX.,  r.  3.  Pellas  v.  The  Xep» 
tune  Marine  Insurance  Company,  5  C.  P.  D.  34  ; 
49  L.  J.,  C.  P.  163  ;  28  W.  R.  405— C.  A.  Re- 
versing 4  C.  P.  D.  139  ;  48  L.  J.,  C.  P.  370  ;  40 
L.  T.  428  ;  27  W.  R.  679. 

Canoellation  of  Policy.] — Two  actions  were 
brought  by  the  same  plaintiff  against  an  insur- 
ance company  upon  two  marine  insurance  poli- 
cies. After  issue  had  been  joined,  an  order  was 
made  staying  one  action  until  the  other  had  been 
tried,  on  the  terms  of  the  defendants  being  bound 
in  both  by  the  result  of  the  one  which  should  be 
tried.  But  the  plaintiff  was  not  to  be  bound. 
The  company,  who  resisted  payment  upon  the 
allegation  that  the  policies  had  been  obtained  by 
fraud,  afterwards  filed  a  bill  in  equity  to  restrain 
the  actions,  and  to  have  the  policies  delivered  up 
and  cancelled.  No  injunction  was  moved  for. 
An  order  was  made  in  the  suit  staying  the  pro- 
ceedings imtil  after  the  decision  of  the  action. 
Ultimately  the  action  which  was  tried  was  de- 
cided in  favour  of  the  company,  on  the  ground 
that  the  policy  had  been  obtained  by  fraud. 
The  plaintiff  at  law  then  delivered  up  both  poli- 
cies to  the  company.  Upon  the  suit  coming  on 
for  hearing : — Held,  that  a  decree  must  be  made 
for  cancellation  of  both  policies ;  and  that  the 
defendant  must  pay  the  costs  of  the  suit.  London 
and  Provincial  Insurance  Company  v.  Seymour, 
17  L.  R.,  Eq.  88  ;  43  L.  J.,  Ch.  120  ;  29  L.  t.  641  ; 
22  W.  R.  201. 

After  Payment  of  Valued  Policy.] — Compen- 
sation paid  aliunde  to  the  assured,  in  respect 
of  a  loss  not  covered  by  a  valued  policy,  cannot 
be  recovered  by  an  underwriter  who  has  paid  as 
for  a  total  loss  ;  since  the  loss  insured  against  is 
not  diminished  by  the  compensation,  and  the 
assured  is  not  estopped  from  ailing  that  there 
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was  an  excess  in  valne  above  the  amount  agreed 
in  the  policy.  Bumand  y.  Rodaeanachi,  7  App. 
Cas.  333  ;  51  L.  J.,  Q.  B.  648  ;  47  L.  T.  277  ;  31 
W.  R.  66— H.  L.  (B.). 

'Bight  of  Action  in  own  Name.] — There  is  no 
independent  right  in  underwriters  to  maintain  in 
their  own  name,  and  without  reference  to  the 
person  insured,  an  action  for  damage  to  the  thing 
insured.  Simsonr,  Hiinnsony  3  App.  Cas.  279  ; 
38  L.  T.  1. 

Although  the  underwriters  have  paid  for  a 
total  loss,  and  are  entitled  to  all  the  rights  in  the 
injured  ship  which  belong  to  its  owner,  yet  if 
that  owner  cannot  assert  a  right  for  damages 
against  the  wrongdoer,  neither  can  the  under- 
writers,   lb. 

Two  ships,  the  property  of  the  same  owner, 
collided ;  the  underwriters  paid  the  insurance 
effected  on  the  lost  ship,  and  then  claimed  to 
rank  pari  passu  with  the  owners  of  cargo  de- 
stroyed, in  the  distribution  of  the  fund  lodged  in 
court  by  the  owner  as  proprietor  of  the  ship 
which  did  the  damage  : — Held,  that  the  undei^ 
writers  had  no  such  right  under  the  circum- 
stances of  the  case.    lb. 

The  underwriters'  right  must  be  asserted  in 
the  name  of  the  person  insured,  but  if  he  is  the 
person  who  has  caused  the  damage,  the  right 
cannot  be  maintained  against  himself.  2b.  Per 
Lord  Cairns. 

The  underwriters  of  the  lost  ship  have  no  right 
of  action  against  the  owner  of  the  ship  that  did 
the  mischief,  as  be  himself  had  no  such  right, 
inasmuch  as,  being  the  owner  of  both  vessels, 
any  right  of  action  he  had  must  be  a  right  of 
'action  against  himself,  which  is  an  absurdity,  and 
A  thing  unknown  to  the  law.  lb.  Per  Lord 
Penzance. 

Damages.] — Underwriters  have  been  held  to  be 
entitled  to  the  damages  recovered  from  a  collid- 
ing vessel  in  case  of  a  valued  policy,  though  the 
amount  insured  is  less  than  the  actual  value  of 
the  vessel  insured.  North  of  England  Steam- 
Md  Company  v.  Armstrong^  5  L.  R.,  Q.  B.  81  ; 
39  L.  J.,  Q.  B.  81  ;  21  L.  T.  822  ;  18  W.  R.  520. 

Interest  Yefting  in.] — In  all  cases  of  insur- 
ance upon  ship,  in  whicn  the  subject  is  not  totally 
.annihilated,  the  assured  claiming  for  a  total  loss, 
must  give  up  to  the  underwriters  all  the  remains 
of  the  property  recovered,  together  with  all  the 
benefit  or  advantage  incident  to  it ;  or  rather  such 
property  vests  in  the  underwriters.  Stewart  v. 
Qreenoch  Marine  Inmranee  Company,  2  H.  L, 
Cas.  159  ;  1  Macq.  H.  L.  Cas.  882. 

3.  INTKBEST  RECOVESABLE. 

Before  3  &  4  Will.  4,  c.  42,  s.  29,  an  under- 
writer on  a  policy  was  not  liable  to  pay  interest 
on  the  amount  of  his  subscription,  although  he 
had  no  colourable  ground  for  refusing  to  pay  the 
loss,  unless  a  distinct  demand  of  the  money  had 
been  made  atran  earlier  period  for  that  purpose. 
JBain  v.  Que,  M.  &  M.  262  ;  3  C.  &  P.  496. 
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1.  Retaineb  and  Employment. 

Joint  and  Several.] — Where  a  power  of  attor- 
ney, signed  by  the  defendant,  was  given  to  fifteen 
persons  by  name,  "  jointly  or  separately,  to  sign 
and  underwrite  all  such  policies  of  assurance  as 
they  or  any  of  them  should  jointly  or  separately 
think  proper  :" — Held,  that  this  was  to  be  con- 
strued as  a  joint  and  several  authority ;  and  that 
the  plaintiff  might  maintain  an  action  on  a  policy 
underwritten  by  four  of  the  persons  therein 
named.  GiUhrie  v.  Armstrong,  1  D.  &  R.  248  ; 
5  B.  &  A.  628. 

Delegation.] — Semble,  that  under  a  power  of 
attorney  by  A.  to  B.  "  to  underwrite  any  policy 
of  insurance  not  exceeding  lOOZ.,  and  to  subscribe 
to  the  same  his  (A.'s)  name,  and  to  settle  and 
adjust  losses,"  although  B.  cannot  delegate  his 
whole  authority  to  another,  yet,  having  signed  a 
slip  for  the  policy,  the  signature  of  his  clerk  for 
him,  and  in  nis  absence,  to  a  policy  made  in  pur- 
sance  thereof,  is  a  good  execution  of  the  power, 
that  being  only  a  ministerial  act,  which  he  might 
authorize  another  to  do  for  him,  but  he  must 
himself  execute  the  power  in  all  matters  in  which 
his  judgment  and  aiscretion  are  requisite.  In 
the  present  case,  the  policy,  after  it  was  so  cxe- 
cutea  by  the  clerk  of  B.,  having  been  shewn  to 
A.,  who  then  offered  terms  of  settlement,  held 
that  A.  had  adopted  the  act  of  B.  Mason  v. 
Joseph,  I  Smith,  406. 

Where  a  party  gave  an  order  to  a  firm,  con- 
sisting of  several  persons,  to  effect  an  insurance  : 
— Held,  -that  he  was  bound  by  an  insurance 
effected  by  another  firm,  where  both  firms  had 
several  partners  in  common.  Dickson  v.  Lodge, 
1  Stark.  226. 

Hatnre  of  Authority.] — ^A  person,  who  has 
several  times  allowed  an  agent  to  subscribe  poli- 
cies in  his  name,  is  bound  by  such  signature  ; 
and  evidence  of  his  so  having  allowed  it  to  be 
done,  is  sufficient  without  producing  a  power  of 
attorney.    Neal  v.  Ertituf,  1  Bsp.  61. 

The  authority  of  a  broker  employed  to  effect  a 
policy  may  be  revoked  after  the  underwriters 
have  signed  the  slip,  till  such  time  as  they  have 
actually  subscribed  the  policy  ;  and  if  the  broker, 
having  procured  a  slip  to  be  written,  on  terms 
within  the  scope  of  his  original  authority,  receives 
an  intimation  from  his  principals,  that  they  will 
not  submit  to  these  terms,  and  afterwards  effects 
the  policy,  and  pays  the  premiums  to  the  under- 
writers, he  can  maintain  no  action  against  his 
principals  for  commission  or  for  money  paid. 
Warwick  v.  Slade,  3  Camp.  127. 

A  broker  at  Liverpool  was  authorized  by  his 
principal  in  London  to  underwrite  in  the  name 
of  the  latter  policies  of  marine  insurance  not  ex- 
ceeding 100^.  on  any  one  vessel.  The  broker  under* 
wrote  a  policy  for  150Z.  It  is  well  known  in 
Liverpool  that  the  amount  for  which  a  broker 
can  underwrite  the  name  of  his  principal  is 
limited,  but  the  limit  is  not  disclosed,  in  an 
action  on  the  policy : — Held,  that  the  broker 
having  exceeded  his  authority,  and  the  contract 
being  indivisible,  the  policy  was  void.  Raines  v. 
Ewing,  1  L.  R.,  Ex.  320  ;  35  L.  J.,  Ex.  194  ;  14 
L.  T.  733  ;  14  W.  R.  732  ;  4  H,  &  C.  511. 
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To  Cancel.] — The  authority  given  to  a 

broker,  when  he  is  to  effect  a  policy,  does  not 
extend  to  warrant  him  in  cancelling  it.  Xenos 
V.  Wickham,  2  L.  R.,  H.  L.  296  ;  36  L.  J.,  C.  P. 
313  ;  16  L.T.  800 ;  16  W.  R.  38. 

After  the  broker  had  prepared  a  slip,  and  the 
proposed  insurer  had  accepted  it,  and  had  pre- 
pared a  policy  in  accordance  with  it,  a  desire  was 
expressed  by  him  and  assented  to  by  the  under- 
writer, that  the  policy  should  be  cancelled,  on 
which  a  cancellation  was  in  form  effected  : — 
Held,  that  this  was  not  effectual  as  to  the  as- 
sured, who  had  not,  in  fact,  given  the  broker 
any  authority  to  cancel  the  policy,    lb. 

A  ship  was  insured  by  a  time  policy  from  the 
30th  of  July,  1857,  to  the  29th  of  July,  1858. 
Having  safely  arrived  in  port  on  the  12th  of 
April,  1858,  her  owner  on  the  16th  wrote  to  the 
insurance  broker,  who  acted  for  the  insurers,  as 
follows  : — "  The  J.  B.  having  arrived  here,  we 
will  thank  you  to  render  us  a  credit  note  for  un- 
expired time,  say  from  the  12th  instant  to  the 
date  of  the  expiration  of  her  policy."  On  the 
following  day  the  broker  sent  a  clerk  with  a 
memorandum  as  follows  : — ^"  Please  hand  bearer 
stamped  policy  per  J.  B.,  to  put  forward  returns 
for  cancelling."  The  policy  was  sent  accord- 
ingly, and  on  the  21st,  the  broker's  clerk  in- 
dorsed thereon  :  "  Cancelled  this  policy  from  • 
the  12th  of  April,  1858,  and  retmned  the  as- 
sured H.  17*.  lOrf.  per  cash  for  three  months' 
unexpirc^d  time,"  the  usage  of  underwriters  at 
the  port  being  to  take  into  consideration  un- 
broken months  only  In  computing  the  returns. 
The  vessel  was  destroyed  by  fire  (one  of  the 
perils  insured  against),  in  the  dock  on  the  22nd 
of  April.  Later  on  the  same  day,  but  before 
they  had  received  the  credit  note  for  the  return 
premium,  or  had  any  intimation  from  the  broker 
that  the  policy  had  been  cancelled,  the  assured 
wrote  as  follows  : — "  Not  having  received  any 
reply  to  our  note  of  the  15th  instant,  requesting 
you  to  send  us  a  credit  note  for  unexpired  time 
on  policy  on  ship  J.  B.,  we  hereby  withdraw  our 
note,  and  the  request  therein  contained."  To 
this  the  broker  replied,  "  We  beg  to  say,  that  in 
accordance  'vvith  your  request  of  the  15th  in- 
stant, we  cancelled  the  policy  per  J.  B.,  in 
usual  course,  and  we  cannot  therefore  recognize 
any  withdrawal  on  your  part : " — Held,  that 
there  had  been  a  sufficient  acceptance  by  the 
broker  of  the  proposal  of  the  assured,  to  cancel 
the  policy,  notwithstanding  the  parties  had  mis- 
understood each  other  as  to  the  mode  of  calcu- 
lating the  returns.  Bahies  v.  Wood/all^  6  C.  B., 
N.  S.  657 ;  28  L.  J.,  C.  P.  338  ;  6  Jur.,  N.  S.  19. 

2.  Duty  and  Liability. 

Negligence  in  Effecting.] — ^A  broker  who  has 
neglect^  to  insure  the  premium  according  to 
the  directions  of  his  principal,  cannot  set  up  as 
a  defence,  that  he  was  directed  also  to  insure 
against  British  capture  ;  for  that  is  not  a  crime 
so  as  to  render  the  whole  insurance  illegal, 
though  it  would  be  void  pro  tanto.  Olaser  v. 
C(mie,  1  M.  &  S.  62. 

An  agent  who  acts  bon&  fide  in  effecting  an 
insurance  for  his  principal  is  not  liable  to  be 
called  upon  by  him  because  the  insurance  might 
possibly  have  been  effected  on  better  terms. 
Moore  v.  Mo^irgue^  Cowp.  479. 

It  is  gross  negligence  m  an  insurance  broker, 
employed  to  insure  goods  from  a  certain  point  in 


their  voyage  home,  to  effect  a  policy  "  at  and 
from"  that  point,  "beginning  the  adventure 
from  the  loading  thereof  on  board."  Park  v. 
Hammond,  6  Taunt.  495;  2  Marsh.  189;  4 
Camp.  344  ;  Holt,  80. 

Insurance  brokers  were  ordered  to  effect  a 
policy  "  at  and  from  Teneriffe  to  London  : " — 
Held,  that  they  were  liable  for  not  inserting  in 
it  a  liberty  "  to  touch  and  stay  at  all  or  any  of 
the  Canary  Islands,"  that  being  usually  inserted 
in  policies  from  Teneriffe.  Malhmgh  v.  Barber^ 
4  Camp.  150. 

It  is  the  duty  of  a  broker,  under  an  under* 
taking  to  effect  a  particular  insoranoe,  to  give- 
notice  to  his  principal  of  his  inability  to  effect 
it.  Callander  v.  Oeiri/^ht,  6  Scott,  761  ;  6  Bing. 
N.  C.  68. 

A  broker,  in  pursuance  of  instructions  previ. 
ously  received  from  Sunderiand,  effected  a  policy 
at  Lloyd's  at  a  time  when  a  letter  lay  on  his 
table  at  the  coal  exchange  unopened,  announcing- 
the  ship's  loss  : — Held,  that  the  jury  was  war- 
ranted in  finding  that  this  was  no  such  want  of 
diligence  as  avoided  the  policy.  Wake  v.  Atty^ 
4  Taunt.  493. 

A  broker  effecting  an  insurance,  omitted  to 
communicate  a  material  letter,  by  reason  where- 
of the  assured  failed  in  actions  against  some 
underwriters,  and  offered  the  broker  the  defence 
of  others  ;  and  on  his  refusal,  without  further 
consulting  him,  made  restitution  to  others  who 
had  paid  the  losses  without  suit : — Held,  that 
the  assured  might  recover  against  the  broker  aa 
well  the  amount  of  these  losses  so  repaid,  as 
of  the  others.  Maydew  v.  Forrester^  6  Taunt, 
615. 

If  a  merchant  orders  an  insurance  broker  to 
effect  a  policy  for  time,  on  a  cargo  of  com,  with- 
out giving  any  direction  as  to  those  with  whom 
the  policy  is  to  be  effected,  and  the  insurance 
broker  effects  the  policy  'with  one  of  the  char- 
tered companies,  by  whose  policies  com  is  war- 
ranted against  partial  losses,  although  the  ship 
is  stranded  ;  upon  a  large  partial  loss  happening 
u{)on  this  cargo  after  a  stranding  of  the  ship,  the 
merchant  cannot  maintain  an  action  against  the 
insurance  broker  for  not  effecting  the  policy 
with  private  underwriters,  who,  by  the  common 
form  of  a  policy,  would  have  been  liable  for 
this  partial  loss.  Comber  v.  Anderson^  1  Camp. 
523. 

Indorsing  Memoranda — ^Alteration  of  Voyage.] 
— An  insurance  broker  had  been  employed  by  a 
merchant  to  procure  policies  to  be  underwritten 
npon  a  ship  ^and  cargo  from  L.  to  St.  T.,  with 
leave  to  ccdl  at  M.  and  T.  On  the  arrival  of 
the  ship  at  M.,  the  supercargo  advised  the  mer- 
chant of  an  alteration  in  the  course  of  the 
voyage.  The  merchant  put  the  letter  containing 
the  information  into  the  hands  of  the  broker, 
with  instructions  to  do  the  needful  with  it.  The 
broker  accordingly  procured  memorandums  to 
be  indorsed  on  the  policies,  containing  permis- 
sion to  call  at  certain  places  not  mentioned  in 
the  policies.  The  vessel  was  lost  at  a  place  not 
covered  by  the  memorandums.  In  an  action 
against  the  broker  for  negligence  in  not  having 
procured  alterations  conformable  with  the  in- 
structions contained  in  the  letter  : — Held,  that 
the  evidence  of  insurance  brokers  and  under- 
writers as  to  what  alterations  of  the  policies  a 
skilful  insurance  broker  ought,  in  their  judg- 
ment, to  have  procured,  having  in  his  possession 
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the  policies,  the  invoices  of  the  goods,  and  the 
bills  of  lading,  and  also  the  letter  of  the  super- 
cai^,  and  being  instructed  to  do  the  nee<fiul, 
was  admissible.  Chapman  v.  Walton^  3  M.  & 
Scott,  389 ;  10  Bing.  57. 

QuMtion  for  Jory  — Time  for  Effecting.]  — 
In  an  action  against  an  insurance  broker  for 
not  effecting  an  insurance  pursuant  to  his  re- 
tainer, the  declaration,  after  stating  his  em- 
ployment to  cause  an  insurance  to  be  made  on 
the  plaintiff's  ship,  tackle,  &c.,  and  his  accept- 
ance of  such  employment,  alleged,  by  way  of 
breach,  that,  although  a  reasonable  time  had 
elapsed,  and  before  the  loss  of  the  ship,  yet  he 
did  not  nor  would  within  such  time  cause  to 
be  made,  according  to  the  custom  of  merchants, 
insurance  upon  the  ship,  tackle,  &c. ;  nor  cause 
the  same  to  be  insured  ;  nor  a  policy  of  insurance 
to  be  made,  subscribed,  and  underwritten  thereon 
from  and  against  the  perils  of  the  sea  and  other 
risks  usually  borne  by  underwriters  ;  nor  did  nor 
would  cause  the  plaintiff  to  be  insured  in  respect 
of  the  ship,  tackle,  &c.,  from  and  against  such 
perils ;  nor  did  nor  would  cause  to  be  made 
thereon  any  insurance  or  policies  of  insurance 
subscribed  or  underwritten;  but  he  so  to  do, 
wrongfully  and  in  breach  of  his  duty  and  re- 
tainer, wholly  neglected  and  refused.  It  ap- 
peared that  the  broker  had,  shortly  after  he  had 
been  so  employed,  contracted  with  the  Newcastle 
Commercial  Insurance  Company  for  an  insurance 
on  the  plaintiff's  ship,  &c.,  and  shortly  after- 
wards obtained  from  the  secretary  of  the  com- 
pany what  purported  to  be  copies  of  the  policies. 
Stamped  policies  were  afterwards  subscribed, 
but  not  given  out,  it  being  the  practice  of  the 
company  to  retain  them  in  their  possession  until 
wanted  in  consequence  of  a  loss.  There  was  no 
precise  evidence  as  to  the  time  when  the  stamped 
policies  were  actually  executed ;  the  evidence 
being,  that  it  was  usual  to  execute  them  very 
shortly  after  the  order.  To  a  demand  for  the 
policies  on  the  part  of  the  plaintiff  after  the  loss 
of  the  vessel,  the  broker  sent  an  evasive  reply. 
It  was  left  to  the  jury  to  say,  whether  or  not  the 
broker  had  procured  the  policies  to  be  executed 
within  a  reasonable  time.  The  jury  having  found 
for  the  plaintiff,  and  the  judge  being  satisfied 
with  the  verdict,  the  court  refused  to  grant  a 
new  trial.  Turpin  v.  Bilton,  6  Scott,  N.  R.  447  ; 
5  M.  &  G.  455  ;  12  L.  J.,  C.  P.  167;  7  Jur. 
950. 

Measure  of  Damages.] — A.,  a  merchant  at 
Seville,  wrote  to  B,,  his  agent  at  Liverpool, 
desiring  him  to  insure  a  cargo  of  fruit  to  that 
place.  B.,  acting  bond,  fide,  instructed  one  C,  a 
person  who  had  occasionally  acted  as  A.'s  agent 
in  London,  to  get  a  policy  effected  there.  C.  for 
that  purpose  employed  one  D.,  an  insurance 
broker,  who  effected  the  insurance  in  his  own 
name,  and  afterwards  received  the  amount  of  a 
loss  from  the  underwriters,  but  'retained  it, 
claiming  a  lien  for  a  debt  due  to  him  from  C.  in 
respect  of  premiums  and  commission  on  former 
transactions.  In  an  action  by  A.  against  B.  for 
negligently  omitting  to  effect  a  good  and  avail- 
able insurance  upon  the  cargo,  and  neglecting  to 
take  steps  to  get  the  money,  the  judge,  treating 
it  as  immaterial  whether  the  letter  of  instruc- 
tions from  B.  to  C.  had  been  shewn  to  D.  or  not, 
ruled  that  B.  had  violated  his  duty  as  agent,  by 
employing  another  agent  in  London  instead  of 


effecting  the  policy  himself,  and  that  he  was 
responsible  for  the  whole  amount  received  from 
the  underwriters  by  D. : — Held,  that  this  was 
not  the  true  measure  of  damages ;  for  that  if 
B.'s  letter  of  instructions  had  been  shewn  to  D. 
at  the  time  he  was  employed  to  effect  the  policy, 
he  could  acquire  no  hen  upon  the  process  for 
the  debt  due  to  him  from  C,  and  his  unlawful 
detention  of  the  money  could  not  give  A.  a  right 
of  action  against  B.  for  the  whole  amount  so 
received  by  D.,  though  B.  might  be  liable  for 
some  nominal  damages  in  respect  of  the  breach 
of  his  duty  as  agent,  and  therefore  that  fact 
ought  to  have  been  ascertained.  Cahil  v.  DaW' 
sm,  3  C.  B.,  N.  S.  106  ;  26  L.  J.,  C.  P.  252  ;  3 
Jur.,  N.  S.  1128. 

Agents.] — An  agent  employed  to  ship  and 
insure  goods  having  wilfully  omitted  to  insure 
them  is  liable  to  the  same  extent  as  an  under- 
writer would  have  been  had  he  insured.  Smith 
V.  Price,  2  F.  &  F.  748. 

The  owner  of  the  goods  having,  after  a  partial 
loss,  agreed  with  the  agent  to  sell  to  him  the 
goods  at  a  price  less  that  the  invoice  price, 
asserting  that  they  were  worth  the  invoice  price, 
and  also  that  the  loss  was  total : — Held,  that  as 
these  were  matters  rather  of  opinion  than  of 
fact,  the  statements  would  not,  even  if  untrue, 
amount  to  fraud,  which  would  avoid  the  agree- 
ment.   Jb. 


Nature  of  Authority.]— On  the  employ- 


ment of  any  mercantile  or  commercial  agent,  it 
is  for  the  jury,  in  the  absence'  of  any  express 
evidence  of  the  nature  of  his  duties  on  such  em- 
ployment, to  judge,  from  their  own  knowledge, 
what  those  duties  are  ;  and  thus,  on  the  employ- 
ment of  an  insurance  agent  to  effect  an  insur- 
ance, or  get  it  effected,  it  is  for  the  jury,  in 
the  absence  of  any  express  evidence,  to  judge 
whether  he  was  employed  to  get  the  insurance 
effected,  or  only  to  place  the  business  in  the 
hands  of  brokers  to  effect  it ;  and  whether  he  is 
responsible  for  their  neglect  or  default,  especially 
in  not  getting  it  effected  with  responsible  in- 
surera,  and  in  not  informing  his  employer,  the 
Insured,  who  they  are,  in  order  to  enaole  him  to 
sue  them.  Hnrrell  v.  Bullardy  3  F.  &  F. 
445. 

Correspondents.] — ^A  merchant  abroad,  having 
effects  in  the  hands  of  his  correspondent  here, 
may  compel  him  to  procure  an  insurance  for 
him.  Sttiith  v.  Laftcelles,  2  T.  R.  187.  And  see 
Wallace  v.  Tollfair,  2  T.  B.  188,  n. ;  and  Smith 
V.  Collogan,  2  T.  R.  288,  n. 

If  a  merchant  here  has  been  accustomed  to 
procure  insurances  for  his  correspondent  abroad 
in  the  usual  course  of  trade,  the  latter  has  a 
right  to  expect  an  insurance  at  the  hands  of  the 
former,  unless  some  previous  notice  is  given  to 
the  contrary.    Ih 

If  a  merchant  abroad  sends  bills  of  lading  to 
his  correspondent  here,  and  at  the  same  time 
gives  directions  to  procure  an  insurance,  the 
latter  cannot  accept  the  bills  of  lading  without 
obeying  the  orders  to  insure.    Ihi 

If  a  merchant  abroad,  interested  in  goods  and 
the  freight  of  a  cargo,  mortgages  them  to  his 
creditor  here,  for  payment  of  money  at  a  certain 
day,  and  by  letter,  inclosing  the  bills  of  lading, 
directs  him  to  insure  ;  the  latter  will  be  liable 
to  an  action  for  not  insuring,  notwithstanding 
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the  mortgage  has  become  absolute  before  the 
letter  is  received.  lb.  See  also  as  to  neglect 
in  re-insuring,  Great  Western  Insurance  Com^ 
pany  of  New  York  v.  Cunliffe^  post^  ool.  877. 

3.  Authority  to  Pat  and  Receive  Losses. 

To  Pay — Hot  implied.] — ^An  insui'ance  broker 
has  no  implied  authority  to  pay  the  assured 
losses,  either  total  or  partial,  for  the  underwriter 
who  employs  him.  Bell  v.  Avldjo,  4  Dougl. 
48. 

If  an  insurance  broker,  when  a  loss  happens 
upon  a  policy  which  he  has  effected,  pays  the 
assured  the  full  amount  of  the  money  subscribed, 
he  cannot  recover  back  any  part  of  it,  upon  the 
ground  that,  before  the  loss  happened,  one  of 
the  underwriters  upon  the  policy  had  become 
insolvent,  and  that  he  was  not  aware  of  the  fact 
when  he  paid  the  money.  Edgar  v.  Bumstead, 
1  Camp.  411. 

If  an  insurance  broker,  living  at  a  distance 
from  his  principal,  upon  a  loss  happening,  gives 
him  credit  in  account  for  the  money  due  from 
the  underwriters,  he  cannot  a  considerable  time 
after  make  a  demand  upon  him  for  the  amount 
of  the  sums  subscribed  by  several  of  the  under- 
writers who  have  become  insolvent  without  pay- 
ing.   Jamieson  v.  Swainstoin'^  2  Camp.  546,  n. 

Hotioo — On  whose  behalf  Policy  Effected — 
Orerplne.] — Insurance  brokers  who  have  effected 
a  ix)licy,  without  notice  that  it  is  not  on  account 
of  the  person  from  whom  they  receive  the  order, 
have  no  right  to  pay  the  overplus  of  the  policy 
moneys  remaining  after  deduction  of  their  balance 
to  the  agent,  and  if  they  do  so  the  amount  may 
still  be  I'ecovered  by  the  principal.  Mann  v. 
Ibrrester^  4  Camp.  60. 

To  Beceive.] — An  action  is  maintainable  by  an 
assured  part-owner  of  a  vessel,  against  an  in- 
surance broker,  who  has  received  from  the 
undei'writers  the  full  amount  of  the  sums  sub- 
scribed on  a  total  loss,  although  there  are  several 
other  persons  interested  as  part-owners,  and  who 
had  given  the  broker  notice  of  their  interest, 
where  the  plaintiff  insured  on  the  whole  ship 
generally,  by  means  of  his  captain,  who  gave  the 
order  for  effecting  the  insurance.  Roberts  v. 
Ogilby,  9  Price,  269. 

Where  a  person  employed  by  shij^wners,  as 
their  agent,  effected  a  policy,  and  represented 
himself  as  the  principal  to  the  brokers,  who 
caused  such  insurance  to  be  effected  : — Held, 
that  where  the  brokers  received  the  amount  of 
the  loss  from  the  underwriters,  and  paid  it  over 
to  the  agent,  they  were  not  liable  to  the  owners 
for  money  had  and  received,  although  part-  of  the 
money  was  paid  to  the  agent  after  they  were  in- 
formed of  his  having  act^  in  that  capacity.  Bell 
V.  JuttiTig^  1  Moore,  155. 

Where  a  broker  in  whose  name  a  policy  under 
seal  was  effected,  brought  an  action  thereon,  and 
the  defendants  pleaded  payment  to  the  plaintiff, 
according  to  the  tenor  and'  effect  of  the  policy, 
and  the  proof  was,  that,  after  the  loss  happened, 
the  assurers  paid  the  amount  to  the  broker  by 
allowing  him  credit  for  premiums  due  from  him 
to  them  : — Held,  that,  although  that  was  no  pay- 
ment as  between  the  assured  and  assurers,  it  was 
a  good  payment  as  between  the  plaintiff  on  the 
^cord  and  the  defendants;  and,  therefore,  an 


answer  to  the.  action.      Gibson  y.  Winter,  h  B.. 
&  Ad.  96. 

Coitom.] — The  plaintiff,  a  shipbuilder,  in 

London,  employed  W.,  an  insurance  broker,  to* 
effect  a  policy  upon  a  ship,  at  Lloyd's,  and  after 
the  happening  of  a  loss,  gave  W.  the  ship's  papers,, 
for  the  purpose  of  enablhig  him  to  adjust  the  loss 
with  the  underwriters.  The  policy  was  effected 
in  W.'s  name,  and  he  retained  possession  of  it.. 
An  adjustment  having  taken  place,  the  loss  wa» 
settlecl,  in  accordance  with  a  usage  prevailing  at 
Lloyd's,  which  was  found  to  be  generally  known 
to  merchants  and  shipowners,  but  which  the  jury 
found  was  not  known  to  the  plaintiff,  who  had 
merely  left  the  policy  in  W.'s  hands  for  safe 
custody,  by  the  underwriter  setting  off  the 
amount  payable  by  him  upon  the  policy  against 
the  balance  due  to  him  from  the  broker,  for  pre* 
miums  on  other  policies  effected  by  him  : — Held, 
that  although  the  plaintiff  was  estopped  from 
denying  that  the  broker  had  authority  to  receive 
the  amount  due  from  the  underwriter  on  the 
policy  in  money,  he  was  not  bound  by  the  usage^ 
and  consequently  that  he  was  entitled  to  recover 
the  amount  of  the  policy  against  the  underwriter^ 
notwithstanding  such  settlement.  Sweeting  v^ 
Pearoey  7  C.  B.,  N.  S.  449  ;  29  L.  J.,  C.  P.  265. 

4.  Remukbbation. 

Commiision— TTiage.]— An  insurance  broker  is 
not  entitled,  upon  the  ground  of  any  usage  o£ 
trade,  to  a  commission  of  122.  per  cent,  on  the 
balance  which  he  pays  over  to  the  underwriters 
who  employ  him.  Such  allowance,  however 
general  it  has  been,  is  a  gratuity  merely,  and 
not  a  demand  of  right.  Levi  v.  Barnes,  Holt, 
412. 

In  an  action  by  insurance  brokers  to  recover 
their  commission,  evidence  was  admitted  of  a 
custom  for  the  broker  to  be  allowed  discount  by 
the  underwriters,  and  to  retain  it  as  against 
their  employers,  the  insurers.  Rucher  v.  Lunt^ 
3  F.  &  F.  959. 

Neglect  to  Be-insure.] — ^A  marine  in- 
surance company  in  New  York  appointed  a  firm 
of  merchants  in  London  their  agents  for  settling 
claims  in  England  and  for  effecting  re-insurances. 
For  settling  the  claims  the  agents  were  to  receive 
a  fixed  percentage,  but  nothing  was  provided  as 
to  remuneration  for  re-insuring.  According  to 
the  custom  as  between  underwriters  and  brokers, 
the  agents  were  allowed  by  the  underwriters  5 
per  cent,  on  each  re-insurance  ;  and  also  at  the 
end  of  the  year,  on  the  general  balance  between 
the  underwriter  and  the  broker,  12  per  cent,  on 
the  profits  of  the  year,  if  there  were  profits.  The 
firm  in  London  was  in  the  habit  of  receiving  both 
these  percentages,  but  only  the  6  per  cent,  was 
mentioned  in  their  accounts  sent  to  the  insurance 
company.  The  company  discovered  this  in  1866, 
but  made  no  objection  to  it  until  1868.  In  1869 
the  company  filed  a  bill  against  the  firm  in 
London  for  an  account  in  which  the  12  per  cent, 
should  be  accounted  for;  claiming  also  repays 
ment  of  certain  sums  at  interest ;  and  praying 
that  the  firm  in  London  might  in  the  account  be 
held  liable  for  neglect  in  not  re-insuring  a  certain 
vessel : — Held,  that  under  the  circumstances  the 
firm  in  London  was  entitled  to  retain  the  12  per 
cent,  received  by  them  as  remuneration ;  and 
was   also   entitled  to  the  interest  charged  by 
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them.  Great  Western  Insurance  Company 
of  New  York  v.  Cunliffe,  9  L.  R.,  Ch.  626 ; 
43  L.  J.,  Ch.  741 ;  31  L.  T.  661. 

Held,  also,  that  the  loss  saataioifed  by  the 
alleged  neglect  of  the  firm  in  London  could  only 
be  reoovered  at  law,  and  that  the  bill  must 
therefore  be  dismissed.    Ih, 


Del  eredere.] — Indebitatus  assumpsit  lies 


to  recover  del  credere  commissions  for  guarantee 
lag  sums  insured  upon  policies,  such  commissions 
being  due  upon  entering  into  the  contract  of 
guarantee ;  and  after  judgment  by  default,  the 
defendants  cannot  be  allowed,  on  a  writ  of  in- 
quiry, to  set  off,  in  reduction  of  damages,  the 
amount  of  losses  not  indemnified.  Caruthers  v. 
araham,  14  East,  678. 

BiBeount  on  Premiiims.] — ^A  shipowner  had  for 
several  years  employed  merchants  as  his  general 
agents  at  a  remuneration,  and  they  had  effected 
insurances  on  his  ships.  In  their  accounts  they 
charged  him  with  the  full  insurance  premiums, 
although  they  were  allowed  by  the  underwriters 
to  retain  out  of  the  premiums  6  per  cent,  broker- 
age, and  10  per  cent,  discount  for  ready  money, 
in  accordance  with  the  custom  of  the  trade  : — 
Held,  that  as  these  allowances  were  usually 
made,  and  as  the  shipowner  had  for  years  as- 
sented to  them,  he  could  not  object  to  allow 
them  to  retain  these  allowances  on  taking  the 
accounts  in  a  suit  with  regard  to  a  mortgage  on 
certain  ships  of  his.  Baring  v.  Stanton,  3  Ch. 
D.  602  ;  36  L.  T .  652  ;  25  W.  R.  237— C.  A. 
Affirming  36  L.  T.  123. 

On  Bankruptcy.] — In  an  action  by  assignees 
of  a  bankrupt,  the  declaration  stated  that  the 
defendants  were  indebt^  to  the  bankrupt  before 
his  bankruptcy  for  work  and  labour  as  an  in- 
surance broker,  and  for  divers  premiums  of 
insurance  due  and  payable  from  the  defendants 
to  the  bankrupt,  for  and  in  respect  of  his  having 
underwritten  and  subscribed,  and  caused  and 
procured  to  be  underwritten  and  subscribed, 
divers  policies  for  the  defendants,  at  their  re- 
quest. The  plaintiffs,  by  their  particulars  of 
demand,  claimed  to  recover  for  insurance.  The 
company  would  have  allowed  the  broker,  when 
he  paid  the  premiums,  to  deduct  312. 1«.  as  com- 
mission : — Held,  that  his  assignees  were  entitled 
to  recover  that  sum  under  the  words  in  the 
declaration,  "work  and  labour  done*'  by  the 
broker,  and  under  the  word  "  insurance  "  in  the 
particulars  of  demand.  Power  v.  Butcher,  10 
B.  &  C.  329. 

Held,  also,  that  the  assignees  were  entitled  to 
recover  the  amount  of  the  premiums  which  the 
bankrupt  had  become  liable  to  pay  to  the  com- 
pany under  that  part  of  the  count  which  charged 
that  the  defendants  were  indebted  to  the 
plaintiff  for  premiums  due  to  the  bankrupt  for 
and  in  respect  of  his  having  caused  and  procured 
to  be  underwritten  divers  policies,  but  that  the 
plaintiffs  were  not  entitled  to  recover  such  sums 
under  the  count  for  money  paid,  because  the 
broker  had  not  actually  paid  the  sums,  nor  done 
any  thing  which  was  equivalent  to  payment. 
lb. 

Claim  for  Preminmf.]  —  By  the  custom  of 
Lloyd's,  premiums  of  insurance  arc  matters  of 
account  between  the  underwriter  and  the  broker, 
and  between  the  broker  and  the  assured,  without 


any  privity  between  the  assured  and  the  under- 
writer. The  broker  has  therefore  a  claim  upon 
the  assured  for  the  amount  of  the  premium,  as 
the  policy  is  effected  whether  he  has  paid  the 
underwriter  or  not, — ai^d  whether  the  under- 
writer has,  by  the  policy,  confirmed  the  pre- 
mium to  be  paid,  or  has  taken  the  covenant  of 
the  broker  to  pay  it.  Power  v.  Bntclier,  6  M.  &  R. 
327. 

If  a  plaintiff  agrees  to  effect  an  insurance  on 
the  goods  of  a  defendant,  with  such  names  as 
may  be  to  the  defendant's  satisfaction,  the 
defendant  cannot  refuse  to  reimburse  the  pre- 
mium, on  the  ground  that  the  names  of  the 
underwriters  had  not  been  previously  submitted 
to  him  for  his  approval.  Dixon  v.  Jlovillj  1 
M.  &  P.  666  ;  4  Bing.  666. 

• 

6.  Lien. 

Of  Broker  or  Sub  Agent  for  Preminms.] — 
The  lien  which  an  insurance  broker  has  on  a 
policy  for  the  amount  of  the  premium  paid  by 
him  extends  to  a  sub  agent.  FWier  v.  Smith,  4 
App.  Cas.  1  ;  48  L.  J.,  Ex.  411 ;  39  L.  T.  430 ; 
27W.  R.  113. 

Where  the  course  of  business  was  to  make  out 
monthly  accounts,  and  to  settle  the  amounts  of 
the  following  month,  the  broker  meanwhile  re- 
taining the  policy: — Held,  that  this  course  of 
business  was  not  inconsistent  with  the  retention 
of  his  lien  by  the  sub  agent,  even  though  the 
intermediary  had  been  paid  by  the  principal. 
Jb. 

The  plaintiff,  a  shipowner,  who  had  on  several 
occasions  during  three  years  previously  employed 
S.  &  Co.  as  insurance  brokers,  to  effect  marine 
insurances  for  him,  authorized  them  to  effect  an 
insurance  for  him  on  a  cargo  by  a  ship  of  his, 
which  they  accordingly  did  through  the  sub 
agency  of  the  defendant,  also  an  insurance 
broker,  who  paid  the  premiums  on  the  policies, 
and  who  had  on  previous  occasions,  by  the  in- 
structions of  S.  &  Co.,  effected  policies  for  the 
plaintiff  and  other,  persons.  The  defendant 
had  notice  throughout  that  B.  &  Co.  were 
acting  as  brokers,  and  that  the  plaintiff  was 
their  principal ;  but  the  plaintiff  did  not  know, 
until  after  the  policies  had  been  effected,  that 
they  had  been  effected  through  the  defendant, 
or  by  any  other  person  thfui  S.  &  Co.  The 
plaintiff,  who  had  monthly  accounts  with 
S.  &  Co.  in  such  matters,  paid  them,  in  due  and 
usual  course  of  business  between  them,  their 
monthly  accounts,  in  which,  in  usual  course, 
they  debited  him  with  the  amount  of  the 
premiums  on  the  policies  in  quostiou,  but  he 
neither  asked  for  nor  received  the  policies  at 
that  time.  The  defendant,  who  was  aware  of 
the  course  of  dealing  between  the  })laintiff  and 
S.  &  Co.,  paid  the  premiums  in  usual  course  to 
the  underwriters  on  effecting  the  policies,  and, 
in  accordance  with  the  usual  course  of  business 
between  him  and  S.  &  Co.,  sent  a  debit  note  of 
such  premiums  to  S.  &  Co.,  with  whom  he  had 
monthly  accounts  for  insurances  effected  by 
him  under  their  instructions  for  the  plaintiff 
and  other  persons  ;  but  he  kept  the  policies  in 
his  own  hands,  as  was  his  usual  practice,  until 
the  premiums  should  be  repaid  him  by  S.  &  Co. 
He  subsequently  delivered  his  monthly  account 
to  S.  &  Co.,  which  included,  among  other  items, 
the  premiums  on  the  policies  in  question,  but 
S.  &  Co.  never  settled  such  account,  nor  repaid 
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him  the  premioins  paid  hy  him  as  above  men- 
tioned. A  loss  having  occarred,  the  plaintiff 
brought  an  action  of  detinue  for  the  policies 
against  the  defendant,  who,  in  answer,  set  up  a 
lien  on  the  policies  for  the  premiums  paid  by 
him  upon  them  : — Held,  that  the  defendant  had 
such  a  lien.    lb. 

If  an  agent  employed  to  effect  an  insurance  on 
goods  represents  himself  as  the  owner  of  the 
goods  to  another  person,  whom  he  employs  to 
effect  the  policy,  the  latter  has  not  a  general  lien 
on  the  policy  for  the  balance  due  to  him  from 
the  agent.    Zanyon  v.  Blajichurd,  2  Camp.  597. 

So  where  A.,  a  merchant,  at  different  times 
employed  0.,  an  insurance  broker,  to  effect 
policies  for  him.  C,  without  A.'s  concurrence, 
employed  B.,  another  insurance  broker,  to  effect 
these  policies,  informing  him  that  they  were  for 
a  correspondent  in  the  country;  B.  got  the 
policies  effected  in  A.'s  name,  and  delivered 
them  all  except  one  to  C. ;  C.  became  bankrupt, 
without  having  paid  B.  any  part  of  the  premiums, 
A.  being  indebted  to  his  estate  beyond  the 
amount : — Held,  that  B.  had  not  a  lien  on  t^pie 
policy  he  detained  for  the  general  balance  due 
to  him  from  C.  Snook  v.  Davidson,  2  Camp. 
218. 

Obtaining  Policy  again.] — Although  a  broker 
may  have  parted  with  the  possession  of  a  policy, 
still,  if  he  becomes  repossessed  of  it,  he  has  a 
lien  on  it  for  the  premiums  which  may  be  un- 
paid.   Levy  V.  Baniard,  2  Moore,  34. 

Eyidenoe   as   to   Interest    of  Employer.] — 

Where  an  English  subject,  in  time  of  war,  who 
had  received  oixlers  to  effect  an  insurance  for  a 
neutral  foreigner,  opened  the  policy  with  his 
usual  broker  in  his  own  name,  but  informing  him 
at  the  same  time  that  the  property  was  neutral : 
— Held,  to  be  a  sufficient  indication  to  the  broker 
that  the  party  acted  as  agent,  and  not  on  his 
own  account ;  and,  therefore,  the  broker  had  no 
lien  on  the  policy  so  effected,  for  his  general 
balance  against  such  agent,  as  between  such 
broker  and  the  principal.  Maatus  v.  Henderson, 
1  East,  335. 

Where  the  plaintiff  being  resident  abroad, 
ordered  B.  &  Co.,  in  London,  to  effect  an  insur- 
ance on  bis  account ;  who,  not  being  in  the  habit 
of  effecting  their  own  insurances,  or  those  of 
their  correspondents,  delivered  the  order  to  the 
defendant,  being  their  broker ;  who  accordingly 
effected  tt  in  their  names,  when  he  handed  over 
the  policy,  and  debited  them  with  the  premiums : 
the  plaintiff  paid  the  amount  of  those  premiums 
to  B.  &  Co.,  without  the  defendant's  knowledge ; 
a  loss  being  subsequently  claimed  by  the  plain- 
tiff, the  policy  was  re-delivered  by  B.  &  Co.  to 
the  defendant  for  the  purpose  of  his  procuring 
an  adjustment.  There  was  an  open  account  be- 
tween the  defendant  and  B.  &  Co.,  and  in  1813 
they  were  indebted  to  him  in  21,000Z.  in  such 
open  account,  including  the  premiums  in  question, 
and  in  1814  they  paid  him  33,000/.,  on  account  of 
losses  and  returns  on  insurances  effected  for 
them ;  and  in  the  latter  part  of  that  year  the 
defendant  was  a  considerable  creditor  on  such 
account : — Held,  that,  under  these  circumstances, 
the  defendant  had  not  a  lien  on  the  policy,  either 
for  premiums  or  his  general  balance.  Levy  v. 
Barnard,  2  Moore,  34. 

Where   no    Hotioe   of  Agenoy.] — Insurance 


brokers  who  have  effected  a  policy,  without  notice 
that  it  is  not  on  account  of  the  person  from  whom 
they  receive  the  order,  have  a  lien  upon  it  for 
their  general  balance  due  from  him,  and  have  a' 
right  to  apply  in  satisfaction  of  that  balance 
money  received  upon  the  policy,  as  well  after  as 
before  notice  that  it  belongs  to  a  thiixl  person. 
Mann,  v.  Forrester,  4  Camp.  60. 

A  broker  having  effected  an  insurance  in  his 
own  name  on  behalf  of  his  principal,  had  the 
policy  left  in  his  hands  for  the  purpose  of  his 
receiving  the  proceeds ;  and  having,  upon  advice 
of  the  loss,  pledged  the  policy  with  another 
broker,  obtained  an  advance  thereon,  received  as 
on  account  of  the  loss : — ^Held,  that  the  latter 
might  retain  the  amount  so  advanced,  and  that 
the  principal  could  not  recover  it  from  him,  but 
must  resort  to  his  own  broker  for  it.  Gallon  v. 
Kelson,  10  W.  R.  193. 

The  owner  of  six  ships  by  a  deed  to  which  he 
and  two  trustees  alone  were  parties,  and  which 
was  duly  registered,  assigned  them  to  two  trus- 
tees for  securing  sums  of  money  exptessed  to  be 
lent  to  him  by  them  (but  which  in  fact  had  been 
lent  by  the  plaintiffs),  and  covenanted  to  insure 
each  vessel  in  1,500Z.  at  the  least,  and  on  request 
to  assign  the  policies  to  the  trustees.  He  did 
insure  the  ships  in  his  own  name  through  the 
agency,' and  in  the  name  of  n  broker  who  had 
notice  of  the  mortgage,  but  who  had  been  in- 
formed by  the  owner  that  the  insurances  had 
been  effected  by  the  trustees  in  respect  of  their 
interest,  and  who  trusted  him  in  the  belief  that 
the  insurances  were  on  the  owner's  own  account 
in  respect  of  his  interest  as  mortgagee.  One  of 
the  ships  insured  for  1,000/.  was  lost.  The  owner 
subsequently  became  bankrupt.  The  broker  was 
a  creditor  of  the  owner  for  premiums  on  the  in- 
surance policies  and  for  1,000/.  cash  advanced 
after  the  policies  had  been  effected,  and  he 
brought  an  action  against  the  underwriters  for 
the  moneys  secured  by  the  policies  : — Held,  that 
the  broker  was  not  entitled  to  a  general  lien  for 
the  whole  balance  due  to  him  from  the  bankrupt, 
but  only  on  each  policy  for  the  sums  paid  in 
respect  of  that  policy.  Ladbroke  t.  Lee,  4  De 
Gex  &  S.  106. 

B.  effected  an  insurance  for  A.,  not  knowing  it 
was  in  fact  for  the  plaintiff  : — Held,  that  B.  had 
a  lien  on  the  policy  for  a  balance  due  to  him  by 
A.     Westwood  v.  Bell,  4  Camp.  349. 

As  against  Assignee.]— The  assignee  of  a 
policy  on  goods,  who  became  such  by  the  in- 
dorsement to  him  of  the  bill  of  lading  of  the 
goods  by  the  consignor,  after  he  had  directed  his 
correspondent  to  make  the  insurance,  takes  it 
subject  to  the  lien  of  the  correspondent  of  the 
consignor  for  his  general  balance  ;  and  can  only 
claim,  subject  to  ttiat  lien,  the  money  received  on 
such  polic^  by  the  broker,  in  whose  hands  it  was 
deposited  for  that  purpose  by  the  correspondent. 
But  the  broker  has  no  sub  lien  on  the  policy  f6r 
the  general  balance  of  his  own  account  with  such 
correspondent,  if  he  knew  at  the  time  that  the 
policy  was  effected  for  another  person.  Mann  v, 
Shiffner,  2  East,  523. 

Poliey  left  for  Safe  Cnstody.l— If  a  policy  is 
left  in  the  hands  of  an  agent  lor  safe  custody 
only,  although  he  advances  money  to  the  assured, 
without  any  other  security  than  the  policy,  the 
agent  acquires  no  general  lien  on  the  instrument 
for  such  advances ;  but  it  is  othenvise  if  it  was 
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left  with  him  as  a  security  generally.    Muir  v. 
Fleming,  D.  k  R.,  N.  P.  C.  29. 

Factor't.l — ^An  assnrance  made  by  a  factor, 
who  has  a  lien  upon  the  goods  of  his  principal, 
does  not  pass  by  a  consignment  of  the  goods 
insured  to  a  third  person  by  the  principal. 
Ooding  ▼.  London  Ansuranee  Company,  1  Burr. 
489  ;  1  Ld.  Ken.  254 ;  1  W.  Bl.  103. 


XVI.    CLUBS  AND   MUTUAL  MARINE 
ASSOCIATIONS. 

1.  Validity, 

2.  Rules,  883. 

1.  Validity. 

TTnder  6  Geo.  1,  c.  18.]— The  6  Geo.  1,  c.  18 
(under  which  no  company  or  partnership  but 
the  two  thereby  authorized  (the  Royal  Exchange 
and  the  London  Assurance  Companies)  could 
insure  ships  or  lend  money  on  bottomry)  did  not 
extend  to  Scotland.  Pattison  v.  Mills,  2  Bligh, 
N.  S.  519  ;  1  Dow  &  Clark,  342. 

Nor  prevent. partners  from  lending  money  on 
respondentia.     Oore  v.  Wynne,  M.  k  M.  393. 

Where  one  of  two  partners  underwrote  policies 
upon  ships,  in  his  own  name,  but  upon  their 
joint  account,  contrary  to  6  Geo.  1,  c.  18,  s.  12, 
no  action  could  be  maintained  to  recover  the 
premiums  upon  such  policies  from  the  assured. 
Mranton  v.  Toddy,  1  Taunt.  6. 

Nor,  where  the  brokers  received  the  premiums, 
could  the  partners  in  whose  name  the  insurances 
were  effected  recover  them  from  such  brokers. 
Booth  y,  Hodgson,  6  T.  R.  405. 

A  policy  of  insurance  on  a  bottomry  bond, 
made  to  two  persons  in  partnership,  was  void  by 
6  Geo.  1,  c.  18,  as  well  as  the  bond,  ikei'eth  v. 
Jilackhurn,  6  M.  &.  S.  152  ;  2  Stark.  66. 

Part-ownen— Authority.]— One  of  several 
part-owners  of  a  ship,  without  any  express  au- 
thority from  the  others,  effected  a  joint  insur- 
ance upon  the  entire  ship,  chaiging  the  premium 
and  commission  in  the  ship's  accounts,  which 
were  open  to  the  inspection  of,  and  were  actu- 
ally inspected  by,  the  other  owners,  and  not 
objected  to : — Held,  that  the  jury  was  warranted 
in  finding  that  the  managing  owner  had  a  joint 
authority  to  effect  an  insurance  for  the  whole ; 
and  that  consequent]  v  all  the  owners  were  liable 
to  the  broker,  notwithstanding  the  credit  was  in 
the  first  instance  given  to  the  managing  owner 
alone — it  appearing  that  the  broker  was  ignorant 
of  the  names  of  the  other  owners.  Robinson  v. 
Gleadaw,  2  Scott,  250 ;  2  Bing.  N.  C.  150 ;  1 
Hodges,  245. 

Although  one  part-owner  of  a  ship  has  no 
implied  authority,  as  such,  to  order  assurances  to 
be  effected  on  account  of  the  other  part-owners, 
yet,  if  they  are  in  partnership  together,  an  order 
to  insure  the  ship  given  by  one  will  render  all 
liable.    Hooper  v.  Lusby,  4  Camp.  66. 

One  part-owner  cannot,  by  ordering  an  in- 
surance of  the  ship  without  authority  from 
another,  charge  the  other  with  any  part  of  the 
premium,  unless  the  other  afterwards  assents 
to •  the  insurance.  Bell  v.  Humphries,  2  Stark. 
354. 

Where  part-owners  of  a  vessel  authorize  co- 


owners  to  insure  the  whole  vessel,  and  after- 
wards assign  their  interest  in  the  freight,  and 
the  assignees  do  not  give  express  notice  of  the 
assignment,  the  co-owners  are  entitled  to  insure 
the  vessel,  and  deduct  the  costs  of  insurance 
from  the  freight.  Lindsay  v.  Gihbs,  3  De  G.  & 
J.  690 ;  28  L.  J.,  Ch.  692  ;  5  Jur.,  N.  S.  376. 

An  action  is  maintainable  by  an  assured  part- 
owner  of  a  vessel  against  an  insurance  broker, 
who  has  received  from  the  underwriters  the  full 
amount  of  the  sums  subscribed  on  a  total  losS) 
although  there  arc  several  other  persons  in- 
terested as  part-owners,  who  have  given  the 
defendants  notice  of  their  interest,  where  the 
plaintiff  insured  on  the  whole  ship  generally, 
through  the  intervention  of  his  captain,  who 
gave  the  order  for  effecting  the  insurance. 
Roberts  v.  Ogilvy,  9  Price,  269. 

When  an  insurance  is  effected  by  a  part-owner 
of  a  ship  generally,  in  his  own  name,  but  to  an 
amount  exceeding  the  value  of  his  share,  and 
it  is  understood  that  such  insurance  is  intended 
to  cover  the  interest  of  other  persons,  the  other 
part-owners  are,  upon  a  loss,  entitled  to  their 
proportion  of  the  insurance.  Brack  v.  Douglas, 
4  Mylne  k  Craig,  320. 

Olahi  or  Aisoeiatioiui.] — ^A  company  of  ship- 
owners engaged  to  insure  each  other^s  ships,  and 
covenanted  severally,  and  not  jointly,  to  pay  a 
certain  sum  in  case  of  loss,  in  proportion  to 
their  respective  shares,  but  in  case  of  the  in- 
solvency of  any  one  of  the  members  all  the 
others  were  to  be  responsible : — Held,  that  this 
contract  was  void  by  6  Geo.  1,  c.  18,  s.  12 
(repealed  by  5  Geo.  4,  c.  114).  Leesr,  Smith, 
7  T.  R.  338. 

Since  the  5  Geo.  4,  c.  114,  where  a  marine  in- 
surance is  effected  by  an  insurance  company,  it 
is  necessary  that  the  name  of  each  member  of 
the  company  should  be  expressed  in  the  policy. 
Reid  V.  Allan,  4  Kx.  326  ;  19  L.  J.,  Ex.  39  ;  13 
Jur.  1082 ;  8,  P„  Dowdall  v.  Clark,  19  L.  J., 
Q.  B.  41  ;  14  Jur.  31.  Halleit  v.  Dowdall,  18 
Q.  B.  2  ;  21  L.  J.,  Q.  B.  98  ;  16  Jur.  462. 

A  secret  partnership  between  A.  and  B.  to 
underwrite  policies  in  their  separate 'names  on 
their  joint  account  is  not  void,  as  against  the 
insured,  under  35  Geo.  8,  c.  63,  s.  11.  Brett 
V.  Beckwith,  26  L.  J.,  Ch.  130 ;  3  Jur.,  N.  8. 
31. 

An  association  formed  of  a  number  of  per- 
sons for  the  mutual  insurance  of  their  ships 
against  loss,  and  for  mutual  contribution  in  the 
event  of  such  loss,  is  not  an  illegal  association, 
within  35  Geo.  B,  c.  63,  s.  11,  although  no  policies 
are  issued  by  such  association.  BronUey  v. 
WUliams,  32  Beav.  177  ;  32  L.  J.,  Ch.  716 ;  9 
Jur.,  N.  S.  240  ;  8  L.  T.  78  ;  11  W.  R.  892. 

An  association  of  shipowners  for  the  mutual 
insurance  of  each  other's  ships,  in  which  each 
member  was  only  liable  to  the  extent  of  his  sub- 
scription, was  not  illegal  under  6  Geo.  1,  c.  18. 
Strong  v.  Harvep,  3  Bing.  304  ;  11  Moore,  72. 

So,  if  a  number  of  shipowners  subscribe  a 
joint  fund,  proportioned  to  their  property,  and 
underwrite  each  other's  property  respectively, 
and  are  only  liable  to  losses  in  theii  proportions 
of  the  fund,  the  insurance  is  not  illegal.  Harris 
son  V.  Millar,  2  Esp.  513  ;  7  T.  R.  340,  n. 

A  policy  in  the  common  form  by  an  insurance 
club,  where  the  members  are  not  responsible  for 
the  solvency  of  each  other,  is  valid,  although 
the  sums  which  they  respectively  insure  are  not 
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specified  on  the  face  of  the  policy.    Dowell  v. 
Moon,  4  Camp.  166. 

Begittratioii.] — By  the  Tales  of  a  mataal 
marine  insurance  association  formed  in  1867, 
the  members  severally  and  respectively  agreed 
to  insure  each  other's  ships  for  a  year  from  the 
day  named  as  the  commencement  of  the  risk. 
The  two  managers  were  to  sigpi  the  policies,  and 
their  signatures  were  to  bind  the  members  as  if 
each  member  had  signed.  The  premiums  were 
to  be  paid  in  advance,  losses  were  to  be  paid  out 
of  the  reserve  fund  thus  created,  and  if  it  proved 
insufficient,  the  members  were  to  contribute  the 
deficiency  pro  ratd.  according  to  the  amounts  for 
which  they  were  insured.  The  managers  were 
authorized  to  issue  policies  to  members  for 
periods  less  than  a  year,  or  for  special  risks 
either  in  time  or  voyage  policies  at  special  rates 
of  premium,  to  which  the  reserve  fund  should  in 
no  way  apply.  The  association  was  not  regis- 
tered or  incorporated,  and  persons  became  mem- 
bers by  effecting  a  mutual  policy.  Its  policies 
were  signed  only  by  the  managers  '*  per  procu- 
ration of  the  several  members  of  the  Arthur 
Average  Association  for  insuring  each  other's 
ships."  The  managers  issued  special  rate  poli- 
cies to  a  large  amoimt  to  persons  who  had  not 
taken  mutual  policies.  In  1870  an  order  was 
made  for  winding  up  the  association.  H.  &  Co., 
who  were  holders  of  special  rate  policies,  but 
had  not  taken  out  any  mutual  policies,  were 
found  creditors  to  a  large  amount  on  their 
special  rate  policies.  On  an  application  by  a 
contributory  to  vary  the  certificate  by  expunging 
their  debt : — Held,  that  the  association  came 
within  the  Companies  Act,  1862,  s.  4,  and  ought 
to  have  been  registered ;  that  it  was  therefore 
an  illegal  company,  and  that  an  order  for  wind- 
ing it  up  ought  not  to  have  been  made,  but  that 
this  objection  could  not  be  entertained  on  the  pre- 
sent application.  Arthur  Average  Association 
for  British^  Foreign  and  Colonial  Ships,  In  re, 
Hargrove,  Ex  parte,  10  L.  K.,  Ch.  542  ;  44  L.  J., 
Ch.  509  ;  32  L.  T.  713  ;  23  W.  R.  939.  Afltening 
32  L.  T.  525,    See  also  cases  ante,  Company. 

Policies  Yoid  or  Valid.]— Held,  secondly,  that 
the  policies  of  H.  &  Co.  were  void  under  30  Vict, 
c.  23,  s.  7,  because  they  did  not  specify  the  names 
of  the  subscribers  or  underwriters.    1  h. 

Held,  thirdly,  that  those  policies  were  also 
void  as  beitig  ultr^  vires,  for  that  the  rules  only 
authorized  the  managers  to  issue  special  rate 

Eolicies  to  persons  who  were  already  members 
y  having  taken  out  policies  of  mutual  insur- 
ance,   lb. 

Policy  inoorporating Bnles.  ]  —-Where  the  policy 
incorporates  the  rules  of  an  association  so  as 
to  be  a  sufficient  compliance  with  the  Stamp 
Act,  1867,  8.  7,  see  Edwards  v.  Aherayron  Mu' 
tval  Ship  Tfisurance  Society,  1  Q.  B.  D,  663  ; 
34  L.  T.  457— C.  A. 

2.  Rules. 

Manager  cannot  maintain  Action.] — An  asso- 
ciation of  shipowners  was  formed  for  the  mutual 
assurance  of  ships  belonging  to  its  members. 
The  regulations,  subject  to  which  the  policies 
were  effected,  provided  for  the  creation  of  a 
general  fund  by  payment  of  premiums  by  the 
several  members,  and  when  these  should  be  found 


insufficient,  by  payment  of  contributions  in  the 
shape  of  a  per-centage  on  the  sums  insured,  and 
a  manager  (not  a  member  of  the  association)  was 
appointed  by  a  power  of  attorney  which  authorized 
him  to  sign  policies  for  and  in  the  names  of  the 
members  of  the  association,  and,  "  in  their  several 
and  respective  names,"  to  demand  and  sue  for  all 
sums  which  should  become  due  and  payable  for 
premiums  and  contributions  from  them  : — Held, 
that  the  manager  could  not  maintain  an  action 
against  a  member  for  premiums  due  from  such 
member,  or  for  moneys  paid  by  the  manager  out 
of  the  funds  of  the  association  in  respect  of  such 
member's  share  of  losses  due  to  other  members. 
Oray  v.  Pearson,  5  L.  R.,  C.  P.  668  ;  23  L.  T.  416. 

The  manager  of  a  mutual  insurance  associa- 
tion cannot  maintain  an  action  for  contributions 
due  under  the  rules  from  any  member,  although 
those  rales  have  been  agreed  to  by  the  member 
and  profess  to  give  such  a  power.  Evans  v. 
Hooper,  1  Q.  B.  D.  45  ;  45  L.  J.,  Q.  B.  206  ;  33 
L.  T.  374  ;  24  W.  R.  226— C.  A. 

Declaration  that  the  defendant  was  a  member 
of  a  mutual  insurance  company  and  caused  him- 
self to  be  insured  in  respect  of  a  vessel  for  a 
certain  time,  and  that  the  plaintiff,  who  was 
manager  of  the  association,  in  consideration  that 
the  defendant  agreed  to  comply  with  certain 
rules  which  it  was  agreed  between  the  plaintiff 
and  defendant  should  form  part  of  the  policy,  sub- 
scribed the  policy  on  behalf  of  the  several  members 
of  the  association,  every  member  bearing  his  equal 
proportion  according  to  the  sums  mutually  in- 
sured therein.  The  declaration  set  out  the  rules, 
which  provided  how  the  amount  of  oontributions 
to  be  paid  by  members  should  be  ascertained, 
and  that  the  manager  should  have  power  to  sue 
for  the  amount  due  from  any  defaulting  member. 
Averment  that  certain  contributions  became  due 
which  the  defendant  did  not  pay : — ^Held,  that 
the  action  could  not  be  maintamed  :  for  that  the 
plaintiff  signing  on  behalf  of  the  members  did  not 
take  upon  himself  any  liability,  and  therefore 
there  was  no  consideration,  as  between  the  plain- 
tiff and  defendant,  for  the  promise  of  the  defen- 
dant.   Jb, 

Poliey,  Form  of— Common  Seal.] — The  plain* 
tiffs  were  a  limited  company,  incorporatea  and 
duly  registered  under  the  Companies  Acts,  for 
the  mutual  insurance  of  ships  belonging  to  its 
members,  and  persons  became  members  by  effect- 
ing an  insurance  on  their  ships  according  to  the 
rules  and  articles  of  association.  By  the  rules 
— 2.  The  members  of  the  several  classes  therein 
specified  severally  and  respectively  agreed  to  in- 
sure each  other's  ships  for  a  year  from  the  20th 
February  in  each  year,  and  so  on  from  year  to 
year.  4.  The  manager  was  to  be  entitled  to  levy 
contributions  to  form  a  fund  for  the  payment  of 
claims  by  means  of  drafts  at  two  months*  date 
from  certain  days  named,  and  at  a  certain  rate 
therein  fixed  ;  and  if  the  fund  proved  insufficient, 
the  members  were  to  contribute  the  deficiency  by 
additional  calls  pro  ratft  on  the  premiums  paid, 
to  be  drawn  for  in  like  manner.  6.  Premiums 
were  to  be  paid  by  acceptance,  and  payment 
of  the  manager's  drafts  on  members  for  their 
proportion  of  the  annual  estimated  premium  ; 
members  neglecting  to  accept  or  pay  their  con- 
tributions, to  forfeit  all  claims  for  losses  or  aver- 
ages under  their  policies,  but  to  continue  liable  to 
contribute  to  all  losses  and  averages  accruing  due 
in  the  period  for  which  the  policies  were  originally 
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granted,  the  manager  being  empowered  to  sne 
for  the  amount  due  from  any  defaulting  member. 
21,  Any  member  not  intending  to  renew  his 
policy  to  g^ve  notice  thereof  in  writing  to  the 
manager ;  if  no  such  notice  was  given,  then  such 
policy  to  be  renewed,  except  where  the  com- 
mittee deemed  it  improper  to  renew  it,  when  a 
similar  notice  was  to  be  given  to  the  parties  con- 
cerned ;  but  in  either  case,  if  the  ship  was  at  sea 
on  the  expiration  of  the  policy,  the  manager  was 
to  grant  a  new  one  until  the  ship  arriv^  at  its 
next  port  of  destination.  By  the  articles  of 
association— 39.  Every  engagement  or  liability  of 
the  members,  for  the  purpose  of  being  in  force, 
was  to  be  deemed  an  engagement  or  liability  to 
the  association  only,  and  all  moneys  payable 
thereunder  were  to  be  paid  to  the  association. 
40.  All  claims  were  to  be  made  and  enforced 
against  the  association  only,  but  the  association 
was  to  be  liable  only  to  the  extent  of  the  funds 
which  it  could  recover  from  the  members  liable 
for  the  same.  The  policies  issued  by  the  plain- 
tiffs were  sealed  with  the  common  seal  of  the 
association,  authenticated  by  the  signature  of  the 
manager,  and  the  rules  endorsed  thereon  were 
subject  to  the  articles  of  association.  In  Maroh, 
1878,  the  defendants  insured  their  ship  Athol 
with  the  plaintiffs  up  to  the  20th  February,  1879, 
the  policy  being  duly  sealed  and  signed.  In 
February,  1879,  the  defendants  were  indebted  to 
the  plaintiffs  in  the  sum  of  1661,  6«.  6d.  for 
arrears  of  contributions  in  respect  of  which  the 
plaintiffs*  manager,  under  rule  6,  had  drawn  on 
the  defendants  for  payment  by  drafts  which  the 
defendants  had  dishonoured.  Previous  to  20th 
February,  1879,  the  ship  Athol  being  then  on  her 
homeward  voyage,  the  defendants  gave  the  plain- 
tiffs' manager  notice,  under  rule  21,  that  they 
required  the  policy  on  the  ship  to  be  renewed, 
but  the  application  was  refused  by  the  plaintiffs 
as  the  defendants  were  defaulting  members  under 
rule  6.  During  such  voyage  the  ship  sustained 
certain  average  losses,  amounting  to  197^.  7s.  4d. 
In  an  action  brought  by  the  plaintiffs  against  the 
defendants  to  recover  the  amount  of  their  arrears 
of  contributions  in  which  the  defendants  counter- 
claimed  to  be  entitled  to  a  renewal  of  the  policy, 
and  to  set  off  the  above-mentioned  sum  of 
197/.  7s,  4rf.  against  the  plaintiffs'  claim  :— Held, 
by  Pollock,  B.,  that  the  policy  was  a  valid  policy 
within  the  meaning  of  30  k  31  Vict.  c.  23;  s.  7, 
and  that  the  affixing  of  the  common  seal  of  the 
association,  authenticated  by  the  signature  of  the 
manager,  was  a  sufficient  compliance  with  the 
statute.  Marine  Mutual  Insurance  Association 
v.  Young,  43  L.  T.  441. 

Held,  also,  that  the  policy,  coupled  with  the 
rules  and  articles  of  association,  disclosed  a  con- 
tract between  the  plaintiffs  and  the  defendants, 
and  not  merely  a  contract  between  the  defen- 
dants and  the  members  of  the  association  referred 
to  in  the  policy.    lb. 

Held,  also,  that  the  defendants  were  not  en- 
titled under  the  circumstances  either  to  a  re- 
.  newal  of  their  policy  or  to  recover  the  sum 
counter-claimed  to  be  set  off  for  average  losses 
sustained  by  them.    Jb, 

Hegleot  to  A^iut]— The  rules  of  a  mutual 
shipping  assurance  association  provided  that 
'*  in  case  of  its  becoming  necessary  to  make  any 
payment  in  respect  of  any  loss  or  damage  hap- 
pening to  any  ship  insured,  the  amount  to  be 
Ix>me  and  paid  by  each  member  of  the  associa- 


tion should,  upon  each  and  every  such  occasion, 
be  assessed  and  apportioned  by  the  committee 
upon  and  amongst  the  members  of  the  association 
liable  to  contribute  thereto."  In  an  action  for 
loss  the  declaration  set  out  the  policy  and  this 
rule,  and  alleged  that  the  plaintiff  had  always 
been  ready  and  willing  that  the  amount  to  be 
borne  and  paid  by  each  member  of  the  associa- 
tion in  respect  of  the  loss  should  be  assessed  and 
apportioned  by  the  committee  of  the  association 
according  to  the  regulations  of  the  policy,  and 
that  the  plaintiff  had  requested  the  defendant  and 
the  committee  to  assess  and  apportion  the  same^ 
but  they  had  neglected  and  rerused  so  to  do,  al- 
though a  reasonable  time  for  that  purpose  had 
long  since  elapsed,  and  alleged  as  a  breach  the 
nonpayment  by  the  defenduit  of  his  proportion 
of  the  sum  insured : — Held,  that  the  declaration 
did  not  shew  any  liability  on  his  part.  Wright 
V.  Ward,  24  L.  T.  439  ;  20  W.  R.  21, 

A4jiutment — ^When  a  Condition  Preoodont  t» 
Action.] — To  this  declaration  the  defendant 
pleaded,  first,  that  by  the  rog^lations  annexed  to 
the  policy  it  was  declared  that  a  committee 
should  be  appointed,  who  should  meet  quarterly, 
at  the  discretion  of  the  managers,  to  audit  the 
accounts,  settle  claims,  and  order  payment  of  the 
same  by  the  managers'  draft;  and  that  the 
managers  should  have  full  power  to  settle  all 
claims  on  policies ;  and  that  the  claim  of  the 
plaintiff  had  not  been  settled  in  manner  pro* 
vided,  nor  had  payment  of  the  same  by  the 
managers'  draft  been  ordered;  and,  secondly,, 
that  by  the  regulations  it  was  declared  that  all 
average  claims  should  be  adjusted  by  a  profes- 
sional average-stater,  according  to  the  usage  of 
Lloyd's  ;  and  that  the  only  claun  of  the  plaintiff 
was  an  average  claim  within  the  meaning  of  the 
regulation,  and  that  it  had  never  been  adjusted 
as  provided  for,  and  the  plaintiff  had  never  been 
ready  and  willing  to  have  the  same  adjusted : — 
Held,  that  the  pleas  wero  good,    lb. 

Expulsion  of  Member.] — A  declaration  alleged 
that  the  plaintiff  was  a  member  of  a  marine  in- 
surance association,  and  that  the  defendants  wero 
the  committee  of  the  society,  and  one  of  the 
rules  was  that  they  should  have  entire  control  of 
its  affairs,  and  **  that  if  the  committee  shall  at  any 
time  deem  the  conduct  of  any  member  suspicious,, 
or  that  such  member  is  for  any  other  reason  un- 
worthy of  remaining  in  the  society,  they  shall 
have  full  power  to  exclude  such  member  by  di- 
recting the  secretary  to  give  such  member  notice 
in  writing  that  the  committee  has  excluded  such 
member  ....  and  after  the  giving  of  such  notice 
such  member  shall  be  excluded,  and  have  no 
claim  or  be  responsible  for  or  in  respect  of  any 
loss  or  damage  happening  after  such  notice ; "" 
that  the  plaintiff  was  entitled  to  receive,  and, 
but  for  the  grievances  thereinafter  mentioned, 
would  have  received,  from  the  funds  of  the 
society  an  indemnity  for  any  loss  or  damage  to 
his  ship  by  the  perils  of  the  sea  during  his  mem- 
bership. Breach,  that  the  defendants,  well  know- 
ing the  premises,  but  wrongfully,  collusively  and 
improperly  contriving  to  deprive  the  plaintiff  of 
the  benefit  of  such  indemnity,  did  wrongfully,  col- 
lusively and  improperly  expel  the  plaintiff  from 
the  society,  on  the  alleged  ground  that  his  con- 
duct was  suspicious,  without  any  just,  reasonable 
or  probable  cause  whatsoever  for  such  expulsion,, 
and  without  giving  him  any  opportunity  of  being 
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heard,  and  without  in  fact  hearing  the  plaintiff 
or  any  person  on  his  behalf  in  defence  and  vindi- 
cation of  his  conduct.  And  that  a  few  days  after 
the  expulsion  his  ship  sustained  damage,  and  but 
for  the  expulsion  he  would  have  been  entitled  to 
receive,  and  would  have  received,  a  certain  sum 
as  indemnity  for  the  damage,  and  that  by  reason 
of  his  expulsion  he  had  lost  the  said  sum  : — Held, 
that  the  declaration  was  bad ;  per  Kelly,  C.  B., 
and  Amphlett,  B.,  because  as  the  committee  had 
not  heanl  the  plaintiff  nor  given  him  an  oppor- 
tunity of  being  heard  before  them  in  his  own 
•defence,  their  act  of  expulsion  was  void,  and  he 
remained  still  a  member  of  the  society,  and  en- 
titled to  all  his  rights  of  membership  ;  and  there- 
fore had  not  suffered  the  damage  alleged.  Per 
Oleasby,  B.,  because,  even  if  a  fraudulent  expul- 
■sion  would  have  been  actionable,  there  was  no 
■allegation  that  the  act  of  the  defendants  had  been 
fraudulently  done.  Per  Pollock,  B.,  because  the 
declaration,  omitting  any  distinct  allegation  of 
fraud,  did  not  shew  such  a  wrongful  act  as 
would  be  actionable  without  damage,  and  the  ex- 
pulsion being  invalid,  the  damage  laid  had  not 
■occurred.  Wood  v.  Woody  9  L.  R.,  Ex.  190  ;  43 
L.  J„  Ex.  153  ;  30  L.  T.  815  ;  22  W.  R.  709. 

Mortgages  by  Members.] — ^A  rule  of  a  mutual 
marine  insurance  association  provided  that  in 
•case  of  a  mortgage  or  an  assignment '  of  any 
vessel  insured  in  the  association,  the  mortgagee 
must  make  himself  personally  liable  to  pay 
premiums  : — Held,  that  the  rule  did  not  affect  an 
assignment  of  a  policy.  Alexander  v.  Camjpbellj 
41  L.  J.,  Ch.  478  ;  27  L.  T.  26, 462. 

The  rule  was  not  set  up  as  a  defence  by  an- 
swer : — Held,  that  at  the  nearing  a  certificate  ef 
the  ship's  register  could  not  be  produced  to  shew 
that  there  was  a  mortgage  of  the  ship  itself.   lb. 


Undertakings  as  to.] — A  shipowner  en- 


tered into  an  agreement  through  an  agent  with 
an  association  for  the  insurance  of  his  ship,  and 
by  the  agreement,  signed  by  himself,  he  agreed 
to  abide  by  the  rules  and  regulations  of  the 
association,  a  copy  of  which  rules  was  not  sent 
to  him.  One  of  these  rules  was  that  no  member, 
whose  share  in  a  ship  insured  in  the  association 
should  be  mortgaged,  should  have  any  claim  to 
insurance,  unless  previously  to  loss  such  member 
or  mortgagor  should  have  delivered  to  the 
manager  of  the  association  a  deed  with  a  cove- 
nant as  therein  mentioned.  The  ship  was  lost  at 
sea,  no  such  delivery  of  a  deed,  as  required  by 
the  stipulation,  had  taken  place,  and  it  was  not 
until  the  shipowner  sent  in  his  claim  for  insur- 
ance that  he  had  actual  knowledge  of  Hae  rule  : 
— Held,  that  the  owner  must  have  imputed  to 
him  a  knowledge  of  the  rules  of  the  company, 
and  the  onus  was  therefore  upon  him  to  apply  to 
the  mortgagees  for  the  guarantee  ;  and  as  there 
was  no  time  fixed  for  the  performance  of  that 
duty,  there  was  no  waiver  by  the  company  of  the 
rule.  Turnbull  v.  Wool/e,  9  Jur.,  N.  S.  57 ;  7 
L.  T.  483  ;  11  W.  R.  56. 

One  of  the  rules  of  a  mutual  marine  assurance 
society  provided  that  "  no  vessel  which  is  mort- 
gaged shall  be  insured,  unless  the  mortgagee  give 
a  written  guarantee  to  the  satisfaction  of  the 
committee  for  payment  of  all  demands  on  the 
vessel : " — Held,  that  this  applied  only  to  a  ship 
mortgaged  at  the  time  of  effecting  the  insurance, 
And  that  it  did  not  render  a  guarantee  necessary 
when  a  ship  was  mortgaged  after  having  been 


insured.    Hutchinson  v.  Wright^  25  Beav.  444 ; 
27  L.  J.,  Ch.  834  ;  4  Jur.,  N.  S.  749. 

Condition  Preeddeat.]—A  policy  with  a 


mutual  association  contained  a  regulation  pro- 
viding that,  if  a  ship  insured  in  the  association 
should  be  mortgaged  for  any  debt,  the  owner^ 
being  a  memb^  of  the  association,  should  not 
have  any  claim  by  virtue  of  the  policy,  nor 
should  any  assignee  of  such  policy  have  any 
claim  for  any  loss,  unless  previously  to  such  loss 
such  member  should  have  delivered  to  the  secre- 
tary an  undertaking  in  writing  of  the  mortgagee 
or  assignee  to  pay  all  sums  which  might  there- 
after l^ome  due  from  such  member  in  respect 
of  such  ship.  In  an  action  upon  the  policy  for 
a  total  loss,  the  defendant  pleaded  that  the  ship 
was  mortgaged,  and  that  the  plaintiff  did  not, 
previously  to  the  happening  of  the  loss,  deliver 
to  the  secretary  an  undertaking  of  the  mort- 
gagees to  pay  all  moneys  which  might  thereafter 
become  due  from  the  plaintiff  in  respect  of  the 
ship.  The  plaintiff  replied  that  the  defendant 
had  notice  of  the  mortgage,  and  afterwards, 
without  requiring  the  undertaking,  from  time  to 
time  demanded  and  received  from  the  mort- 
gagees all  sums  which  became  due  from  the 
plaintiff  in  respect  of  the  ship,  and  the  contribu- 
tions for  which  the  plaintiff,  as  a  member  of  the 
association,  became  liable : — Held,  that  the  re- 
plication was  no  answer  to  the  plea,  the  giving 
of  the  undertaking  required  by  the  regulation 
being  a  condition  precedent.  Hughes  v,  Tindall, 
18  C.  B.  98. 

Pleading— Betting  out  Begnlationf.] — Where 
the  regulations  of  an  association  of  shipowners, 
combined  for  the  mutual  assurance  of  each 
other's  ships,  were  indorsed  on  the  back,  and 
were  declared  to  form  part  of  a  policy,  to  which 
the  shipowners  were  subscribers : — Held,  that 
the  declaration  in  an  action  for  a  loss  under  the 
policy  ought  to  set  out  the  regulations  as  well  as 
the  policy.  Strong  t.  Rule^  3  Bing.  316  ;  11 
Moore,  86. 

Member  of  Society  by  Estoppel.]— E.  had  an 
equitable  interest  in  a  ship,  and  afterwards 
received  a  transfer  of  the  legal  interest  from  the 
registered  owner,  who  was  a  member  of  an  in- 
surance society.  The  owner  insured  the  ship 
with  the  society  in  E.'s  name  by  a  policy  incor- 
porating the  rules  of  the  society,  and  providing 
among  other  things  that  every  insurance  effected 
should  be  valid  and  binding  from  noon  on  that 
day  until  noon  of  the  1st  January  then  next  fol- 
lowing. By  the  rules  persons  became  members 
only  by  signing  the  articles,  and  none  but  mem- 
bers could  insure  their  ships.  The  rules  also  re- 
quired certain  notice  upon  sale  of  a  ship  or  shares 
thereot  B.  had  never  signed  the  articles  nor 
given  notice  of  the  transfer  to  him  of  the  legal 
interest,  but  had  paid  contributions  claimed  from 
him  as  owner  by  the  society.  It  was  also  pro- 
vided by  the  rules  that  the  directore  should  de- 
cide claims  and  disputes  of  members,  and  that 
aggrieved  members  might  appeal  for  reconsidera- 
tion of  decisions,  first  to  the  directors  themselves, 
and  then  to  the  whole  society ;  and  also  that  no 
member  should  be  allowed  to  bring  or  have  any 
action,  suit,  or  proceeding,  or  other  remedy 
against  the  society  for  any  claims  or  demands 
upon  or  in  respect  of  the  society  or  the  members, 
except  as  therein  provided.    Upon  loss  of  the 
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ship,  E.  was  refused  his  claim  upon  this  policy 
by  the  directors  twice,  but  made  no  appeal  to 
the  whole  society  : — Held,  that  the  society  was 
estopped  from  disputing  E/s  interest  in  the 
policy,  and  his  right  as  member  to  claim  upon 
it.  Edwards  v.  Aherayron  Mutiml  SJiip  Insur- 
anee  'Society y  1  Q.  B.  D.  563  ;  34  L.  T.  457— C.  A. 

Hotioe.] — By  the  rule  of  a  mutual  assurance 
society,  the  insured  was  bound  to  give  notice  to 
the  directors  of  any  change  of  the  captain  of  his 
yessel,  and,  in  case  of  default,  the  society  was 
not  to  be  liable  for  any  subsequent  loss.  By 
another  rule,  notices  to  members  sent  by  post 
were  to  be  effectual,  though  not  actually  received : 
— ^Held,  that  the  directors  of  the  society  were 
members  within  the  latter  rule,  and  that  a  notice 
of  a  change  of  captain  sent  to  them  by  post  was 
valid,  though  not  actually  received  by  them. 
Brandford  v.  Howard^  35  Beav.  613. 

Contribution  by  Members.] — ^A  mutual  insur- 
ance association,  by  which  the  members  were  to 
insure  each  other's  ships,  and  to  bear  the  loss  in 
proportion  to  the  premiums  charged  against  each 
member,  and  by  which  the  manager  was  autho- 
rized by  power  of  attorney  to  recover  the  pre- 
miums, to  settle  all  losses,  and  to  draw  on  mem- 
bers for  their  several  proportions  of  such  losses, 
issued  to  its  members  a  policy,  in  the  ordinary 
form  of  a  Lloyd's  policy,  with  the  rules  of  the 
association  indorsed  on  and  incorporated  with 
the  policy.  There  were  printed  in  the  policy,  in 
a  line  by  themselves,  the  words  "  twenty  pounds 
per  centum  "  immediately  after  the  acknowledg- 
ment "  confessing  ourselves  paid  the  considera- 
tion due  unto  us  for  this  assurance  by  the  assured, 
at  and  after  the  rate  ot*'  The  rules  indorsed 
contained  nothing  to  limit  the  liability  of  the 
members  to  20Z.  per  cent. : — Held,  that,  notwith- 
standing those  words  in  the  policy,  the  liability 
of  members  to  contribute  the  payment  of  losses 
was  not  limited  to. 20/.  per  cent.  Qrey  v. 
GiUon,  2  L.  R.,  C.  P.  120 ;  36  L.  J.,  C.  P.  99  ; 
16  W.  R.  70. 

A.  and  B.  were  members  of  a  mutual  insurance 
society,  and  B.,  with  the  other  members  of  the 
society,  veas  insured  to  A.  upon  his  ship  in  a  sum 
specified  in  a  policy,  subscribed  by  B.  and  the 
other  members  of  the  society.  Annexed  to  the 
policy,  and  forming  part  of  it,  were  the  following 
rnles: — ^The  mem&rs  of  this  association  shall 
severally,  and  not  jointly  or  in  partnership,  or 
the  one  for  the  other  of  them,  but  each  only  in 
his  own  name,  insure  each  other's  ships  from  the 
date  of  entry  of  each  until  noon  of  the  20th  of 
February  then  next,  and  from  that  time  until 
noon  of  the  20th  of  February  in  the  next  suc- 
ceeding year,  and  so  on  from  year  to  year,  against 
all  losses.  In  order  more  raadily  to  provide  ior 
the  payment  of  claims,  the  managers  are  em- 
powered to  levy  contribution  of  one-fourth  part 
of  the  fixed  annual  premium,  which  shall  be 
drawn  for  in  a  prescribed  manner.  Provided 
always,  that  if  the  gross  amount  of  losses  and  ex- 
penses during  the  year  shall  happen  to  exceed 
the  amount  of  the  premiums  so  realized,  the 
deficiency  shall  be  made  good  by  an  additional 
percentage  which  the  members,  during  the  year, 
shall  be  bound  to  contribute  and  pay  to  the 
managers ;  but  should  the  premiums  so  realized 
exceed  the  losses,  then  the  surplus  shall  be  re- 
turned in  proportion  to  the  amount  of  premium 
respectively  contributed  by  them.  The  managers' 


drafts  on  the  members  of  the  association  for  their 
proportion  of  the  annual  fixed  premium,  and  for 
any  additional  percentage,  'shall  be  duly  ac- 
cepted, and  punctually  paid  when  due  ;  and  if 
any  member  shall  neglect  to  accept  any  such 
drafts,  or  to  pay  his  contributions,  on  receivings 
notice  from  the  managers,  his  respective  ship  or 
ships  shidl  immediately  cease  to  be  insured  in 
this  association,  and  he  shall  thenceforth  forfeit 
all  claims  in  respect  of  any  loss,  under  his  policy  ; 
but  he  shall  still  remain  liable  to  contribute  to 
all  losses  and  averages  which  may  occur  during 
the  period  for  which  any  such  policywas  origi- 
nally granted,  and  the  amount  due  from  any  de- 
faulting member  shall  be  considei'ed  as  a  debt 
due  to  the  managers,  and  shall  be  recoverable  by 
them  at  law ; — Held,  that,  on  the  true  con- 
struction of  the  rules  and  under  the  circum- 
stances as  they  appeared  on  the  record,  B.  was 
not  individually  liable.  Bedway  v.  Sweeting^  2 
L.  R..  Ex.  400  ;  36  L.  J.,  Ex.  185 ;  16  L.  T.  495  ; 
15  W.  R.  908. 

S.  made  an  application  in  writing  to  become  a 
member  of  a  mutual  assurance  association  in 
respect  of  an  insurance  for  300/.  upon  his  ship ; 
the  ship  was  accepted  and  an  unstamped  copy  of 
a  policy  returned  to  him.  By  the  regulations  of 
the  association  he  would  have  to  contribute  to 
losses  upon  the  ships  of  other  members.  No 
stamped  policy  was  ever  executed  by  him.  He 
contributed  to  losses  upon  some  ships  of  various 
members.  His  own  ship  sustained  an  injury,  but 
before  the  amount  of  the  loss  could  be  estimated, 
the  association  was  ordered  to  be  wound  up  : 
— Held,  that  he  was  not  a  contributory,  as  the 
unstamped  policy  could  not,  under  35  Geo.  3,  c. 
63,  be  received  in  evidence  of  his  agreement  to 
become  a  member.  LoTtdon  Marine  Insurance 
Afsociation,  In  re,  Smith,  Ex  parte,  4L.  R.,  Ch. 
611  ;  38  L.  J.,  Ch.  681 ;  21  L.  T.  97  ;  17  W.  R.  941. 

Bepayment  of  PremiomB.] — An  association 
was  not  registered  under  the  Companies  Acts. 
Persons  became  members  by  effecting  mutual 
policies ;  members  were  empowered  also  to  effect 
"  special  rate  policies. "  The  applicants  were  not 
members,  but  had  taken  out  a  *' special  rate 
policy,"  signed  per  procuration  by  J.  and  S.,  the 
managers,  who  save  and  accepted  on  their  per- 
sonal liability  a  bill  of  exchange  for  the  amount 
assured.  In  a  similar  case,  the  amount  assured 
had  been  disallowed  by  the  Appeal  Court  as  a 
cltdm  made  on  the  association.  J.  and  S.  became 
insolvent,  and  their  acceptance  was  dishonoured. 
De  W.  &  Co.  claimed  that  the  amount  of  the 
premiums  should  be  repaid  them  by  the  mem- 
bers of  the  association  : — Held,  that  they  were 
not  entitled  to  have  the  premiums  repaid,  be- 
cause, first,  as  they  well  knew,  J.  and  S.  had  no 
power,  as  agents,  to  grant  such  a  policy  to  non- 
members  ;  and  secondly,  there  was  no  failure  of 
consideration,  as  J.  and  S.  had  made  themselves 
personally  liable.  Arthur  Average  Assooiationy 
In  re.  Be  Winton's  ease,  34  L.  T.  942. 

BemoYEl  of  Contributory.] —An  unregistered 
mutual  marine  assurance  association  was  ordered 
to  be  wound  up  in  1870.  A  rule  of  the  asso- 
ciation provided  that  any  policy-holder  should 
cease  to  be  a  member  forty-eight  hours  after  the 
loss  of  his  ship.  A.  had  ceased  to  be  a  member 
under  this  rule  in  1867,  but  a  part  of  the  sum 
insured  by  his  policy  was  still  due  at  the  date  of 
the  winding-up.     A.  proved  his  debt  in   the 
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winding-up,  yvBs  pat  npon  the  list  of  contribu- 
tories,  and  paid  a  call.  In  1875  all  the  policies 
were  held  to  be  illegal,  and  all  the  debts  of  the 
company  were  consequently  expunged,  except 
421.  due  to  outside  creditors.  On  an  application 
by  A.  to  have  his  name  removed  from  the  list  of 
•eontributories  : — Held,  that  it  could  not  be  so 
removed,  and  that  he  was  liable  to  contribute  to 
the  costs  of  the  winding-up.  Quern's  Average 
A98ociati(m^  In  re,  Lyme*,  Ex  parte,  38  L,  T.  90, 

£.  GUARANTEE  AND  OTHER 

POLICIES. 

I.  GUARANTEE. 

For  Good  Conduet— Warranty.] — An  insurance 
company  effected  a  policy  with  a  literary  institu- 
tion to  a  certain  amount  against  loss  which  might 
be  occasioned  by  the  want  of  integrity,  honesty 
or  fidelity  of  W.,  in  his  employment  as  secretary 
to  the  institution.  The  basis  of  the  contract  was 
alleged  to  be  a  statement  in  writing,  by  the 
treasurer  of  the  institution,  lodged  at  the  office 
of  the  company,  containing  a  declaration  of  the 
truth  of  the  answers  to  certain  questions.  There 
was  likewise  a  proviso,  that  any  fraudulent  mis- 
statement or  suppression  in  that  declaration 
should  render  the  policy  void  from  the  beginning. 
The  statement  referred  to  contained  the  following 
questions  and  answers : — First,  "  Is  the  applicant 
at  present  in  your  employment,  and  if  so  in  what 
•capacity,  and  has  he  hitherto  performed  the 
duties  of  his  situation  faithfully  and  to  your 

satifidEaction  f " — ^A.  "  He  is  secretary  to  the 

Literary  Institution."  Secondly,  "  Is  the  appli- 
<5ant  personally  known  to  you,  or  any  of  your 
firm,  or  by  whom  has  he  been  introduced  or 
recommended  to  you  ? " — A.  "  Only  as  above." 
Thirdly,  "In  what  capacity  do  you  intend  to 
employ  the  applicant;  and  with  reference  to  this 
•question  state,  as  far  as  circumstances  will 
permit,  (A)  the  nature  of  his  intended  duties 
and  responsibilities  ? " — ^A.  (a)  "  He  is  secretary  of 

the Literary  Institution,  of  which   I  am 

treasurer."  (c)  "  The  checks  which  will  be  used 
to  secure  accuracy  in  his  accounts,  and  when 
and  how  often  they  will  be  balanced,  and 
closed  ? " — A.  (c)  "  Examined  by  finance  com- 
mittee every  fortnight."  (D)  "  The  salary  or 
emolument,  and  when  it  will  be  paid  to  him,  and 
how  and  when  it  will  be  paid?"— A.  (D)  "  80Z.  a 
year  at  present : " — Held,  that  the  statement 
that  the  accounts  of  W.  would  be  examined  once 
a  fortnight  by  the  finance  committee  of  the 
institution  did  not  amount  to  a  warranty  ;  and 
consequently  that  an  action  was  maintainable 
on  the  policy  for  a  loss  occasioned  by  his  want 
of  integ^ty  in  the  service  of  the  institution, 
although  such  loss  was  occasioned  by  their 
neglecting  to  examine  his  accounts  in  the  manner 
specified  in  the  policy.  Jienham  v.  United 
Qvarantee  and  Life  Assurance  Campany,  7  Ex. 
744  ;  21  L.  J.,  Ex.  317  ;  16  Jur.  691. 

Coneealment.] — ^A.wa8  a  collector  of  taxes, 

and  he  effected  a  guarantee  policy  with  an  insur- 
ance society.  Before  the  society  granted  the 
policy,  they  put  certain  questions  to  him  touching 
the  amount  of  money  at  any  one  time  to  come 
to  his  hands,  and  to  be  retained  by  him.  In 
reply  to  these  questions,  he  stated  that  "  he  was 
to  collect  and  account  for  the  sums  collected  by 


him  ;  that  the  amount  of  money  which  he  was  to 
receive,  and  retain  in  his  hands,  was  from  10(W. 
to  200Z.,  and  not  longer  than  a  week  ;  that  his 
accounts  would  be  checked  weekly  by  the  sur- 
veyor of  taxes;  that  the  balance  of  each  account 
would,  on  the  occasion  of  such  check,  be  paid 
over;  and  that  such  balances  would  be  occasioiially 
test^  by  his  employers."  The  whole  amount 
of  taxes  receivable  by  him  in  a  year  was  9,000Z., 
and  it  was  by"  dividing  that  sum  by  fifty-two 
that  he  was  enabled  to  answer  as  he  had  done  as 
to  the  lOOZ.  and  2002.  He  absconded,  in  default 
to  the  amount  of  654^  On  a  bill  by  his  sureties 
against  the  society,  for  payment  to  them  on  the 
guarantee  policy  of  the  654Z. : — Held,  that,  having 
regard  to  the  rules  appended  to  the  policy,  the 
answer  of  A.  as  to  the  sum  to  be  received  by 
him  weekly  was  incorrect;  and  as  such  inaccuracy 
had  not  been  waived  by  the  society,  or  commu- 
nicated to  them,  the  policy  was  void.  Towle  v. 
National  Crttardian  Insurance  Society ,  30  L.  J., 
Oh.  900;  7  Jur.,  K.  S.  1009 ;  5  L.  T.  193  ;  lOW.R. 
49— L.  J.  , 


Condition  Proeedent  to  Bight  of  Action — 


Prosecution  for  Embeulement.] — By  an  agree- 
ment and  policy  of  insurance,  the  defenSints 
agreed  to  reimburse  the  plaintiff  any  pecuniary 
loss,  to  the  amount  of  1,000/.,  which  ne  might 
sustain  by  reason  of  any  fraud  or  dishonesty  of 
A.  in  connexion  with  his  employment  by  the 
plaintiff,  as  should  amount  to  embezzlement,  and 
should  be  committed  and  discovered  during  the 
continuance  of  the  policy.  The  policy  provided 
(amoiig  other  things)  "  that  the  employer  shall, 
if  and  when  required  by  the  company,  but  at  the 
expense  of  the  company,  if  a  conviction  be 
obtained,  use  all  diligence  in  prosecuting  the 
employed  to  conviction  for  any  fraud  or  dis- 
honesty as  aforesaid,  which  he  shall  have  com- 
mitted, and  in  consequence  of  which  a  claim 
shall  have  been  made  under  this  policy,  and 
shall,  at  the  company^s  expense,  give  all  informa- 
tion and  assistance  to  enable  the  company  to  sue 
for  and  obtain  reimbursement  by  the  employed, 
or  by  his  estate^  of  any  money  which  the  com- 
pany shall  have  become  liable  topay  : " — Held, 
by  Lords  Blackburn  and  Watson  (Lord  Selbome, 
0.,  dissentiente),  that  the  prosecution  of  A.  for 
embezzlement  was  a  condition  precedent  to  the 
plaintiff's  right  of  action  upon  the  policy.  Xon- 
don  Guarantee  and  Accident  Company  v.  Fearn^ 
ley,  5  App.  Cas.  91 1 ;  43  L.  T.  390 ;  28  W.  R.  893 ; 
45  J.  P.  4— H.  L.    Reversing  6  L.  R.,  Ir.  219. 

BceeiTcr — Socnritj  of  Guarantee  Soeioty.] — 
The  security  of  a  guarantee  society  may  be  taken 
in  the  case  of  a  receiver  in  a  probate  action. 
Carpenter  v.  Solicitor  to  the  Treasury,  Stokes, 
In  Goods  of,  7  P.  D.  236 ;  51  L.  J.,  P.  91 ;  46  L.  T. 
821;  31  W.  R.  108  ;  46  J.  P.  663. 

Against  Losses  in  Trade— Notice.] — A  declara- 
tion stated  that  by  an  agreement  between  a 
guarantee  company  and  the  defendants,  after 
reciting  that  they  had  delivered  to  the  company 
a  declaration  in  writing  containing  a  statement 
of  the  amount  of  their  business  and  losses  thereon 
during  the  three  years  preceding,  and  that  they 
were  desirous  of  being  guaranteed  by  the  com- 
pany in  respect  of  their  future  annual  sales  in 
their  business,  according  to  the  deed  of  settle- 
ment of  the  company,  and  the  rules  and  bye-laws 
thereof,  and  that  the  company  had  agreed  to 
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enter  into  the  guarantee  apon  the  terms  therein- 
after mentioned,  it  was  agreed  between  the 
defendants  and  the  company  that  if  they  shoald 
pay  the  sums  thereinafter  mentioned,  and  shoald 
comply  with  the  provisions  of  the  deed  of  settle- 
ment, the  subscribed  funds  of  the  company  should 
be  liable  to  pay  the  defendants  nine-tenths  of 
their  losses  m  respect  of  goods  sold  by  them 
daring  the  term  of  three  years  and  one  month 
from  the  Ist  of  December,  1853,  anto  the  Slst  of 
December,  1856,  and  during  any  farther  period 
the  defendants  shoald  contribute  to  the  funds  of 
the  company,  and  the  company  should  consent 
to  receive  further  payments  ;  but  subject  always 
to  the  provisions  contained  in  the  deed  of  settle- 
ment, and  also  to  the  provisions  thereinafter 
contained  and  indorsed  thereon  ;  that  one  of  the 
provisions  indorsed  by  the  company  on  the  agree- 
ment was,  that  every  guarantee  upon  gross 
annual  returns  shoald,  &om  the  expiration  of 
the  original  term,  be  treated  as  a  renewed  con- 
tract, unless  either  the  member  interested  therein 
or  the  board  of  directors  should  give  two  calendar 
months*  notice  of  an  intention  not  to  renew  the 
same.  The  declaration  then  alleged  that  the 
defendants  agreed  to  pay  the  company  43Z.  ISs. 
in  each  year  daring  the  term  of  the  guarantee, 
that  the  agreement  so  made  was  an  agreement 
on  gross  annual  returns  within  the  meaning  of 
the  provision  indorsed  on  the  policy,  and  that  no 
notice  of  an  intention  not  to  renew  the  guarantee 
had  been  g^ven  by  either  party,  and  alleged  as 
breach  the  non-payment  of  an  instalment  of 
431.  16^.,  being  the  annual  premium  for  1857, 
and  lOZ.  ISs,  9d.,  an  instalment  for  1858.  Pleas, 
first  that  the  sums  are  claimed  in  respect  of 
periods  after  the  Slst  of  December,  1856,  and 
that  from  and  after  such  date  the  defendants 
refused  to  contribute  to  the  funds  of  the  com- 
pany. Secondly,  that  on  the  Slst  of  December, 
1856,  by  agreement  between  the  company  and 
another  company,  the  former  company  became 
dissolved,  and  was  amalgamated  with  that  other 
company,  and  the  business,  funds,  and  property 
of  the  company  were  transferred  to  that  other 
company.  Thirdly,  for  defence  on  equitable 
grounds,  a  plea  stating  an  agreement  to  amal- 
gamate, as  in  the  second  plea  : — Held,  that  the 
first  plea  was  bad,  for  the  stipulation  for  notice 
was  part  of  the  contract,  and  no  notice  having 
been  given,  the  agreement  continued  for  another 
three  years.  Solvency  Mutual  6htarantee  Society 
V.  Tork,  3  H.  &  N.  588  ;  27  L.  J.,  Ex.  487. 

Held,  also,  that  the  second  and  third  pleas 
were  bad,  since  it  did  not  appear  that  the  com- 
pany was  not  empowered  by  their  deed  of  settle- 
ment to  amalgamate.    Ih. 

Benewal  of  Contract.] — By  an  agreement 

between  a  company  and  the  defendants,  in  con- 
sideration of  a  certain  sum,  it  was  agreed  that 
the  funds  of  the  company  should  be  subject  and 
liable  to  make  good  to  the  defendants  the  loss 
occasioned  to  them  daring  the  term  of  two  years 
by  reason  of  any  pf  the  purchasers  of  their  goods 
becoming  bankrupt  within  such  time,  and  during 
any  future  period  in  respect  whereof  ihe  company 
shoald  consent  to  receive  farther  payments,  but 
subject  to  the  conditions  indorsed  on  the  instru- 
ment. One  of  the  conditions  indorsed  was,  that 
all  guarantees,  whatever  might  be  the  original 
term,  should,  from  the  expiration  of  such  original 
term,  be  treated  as  a  renewed  contract  of  the 
like  nature  and  conditions,  unless  either  the 


members  interested  therein,  or  the^  board  of 
directors,  should  give  two  calendar  months* 
notice  of  an  intention  not  to  renew  the  same  : — 
Held,  that  the  renewed  contract  was  not  itself  to 
be  deemed  to  contain  this  particular  condition 
as  to  renewal,  and  that  therefore,  even  in  the 
absence  of  notice,  the  contract  did  not  extend 
beyond  one  renewal.  Sohency  Mutual  Ouarantce 
Company  v.  Froane^  7  H.  &  1^  5 ;  31  L.  J.,  Ex.  193. 

Hotioe  of  Withdrawal  by  Contributory.] 

— ^A.  effected  an  insurance  against  bad  debts  for 
a  term  of  three  years,  the  following  condition  as 
to  withdrawal  being  indorsed  on  the  policy  : — 
"  Every  guarantee  shall  be  made  for  a  specified 
term ;  but  all  guarantees  upon  gross  annual 
returns,  floating  risks,  or  rent,  whatever  may  be 
the  original  term  of  the  same,  shall  from  the 
expiration  of  such  original  term  be  treated  as  a 
renewed  contract  of  the  like  nature  and  con- 
ditions, unless  either  the  member  interested 
therein,  or  the  board  of  directors,  shall  give  two 
calendar  months'  notice  of  an  intention  to  renew 
the  same."  The  first  year's  premium  was  paid 
by  A.,  and  a  claim  admitted  by  the  office  in 
respect  of  a  bad  debt  was  set  off  against  the 
remaining  premiums,  leaving  a  balance  still  due 
from  A.  A.  being  dissatisfied  at  not  receiving 
the  actual  money,  told  B.,  the  agent  with  whom 
he  had  effected  the  policy,  that  he  should  with- 
draw from  the  society,  and  have  nothing  further 
to  do  with  it.  He  made  no  further  payments  in 
respect  of  premiums,  nor  were  any  demanded 
from  him  by  the  office  : — Held,  that  there  had 
been  sufficient  notice  of  withdrawal  in  accordance 
with  the  condition  annexed  to  the  policy  to 
determine  the  contract  at  the  end  of  the  time, 
and  that  A.  was  not  liable  as  a  contributory. 
Uawthome,  In  re,  5  L.  T.  574  ;  10  W.  R.  572. 

Held,  also,  that  B.  was  a  sufficient  agent  of  the 
company  for  the  purpose  of  receiving  such  notice. 
lb, 

II.  OTHER  POLICIES. 

Olass.] — ^A  policy  contained  a  recital,  that  it 
was  agr^  that  plate  glass  in  which  the  insurer 
was  interested  snould  be  insured  "  from  loss  or 
damage  originating  from  any  cause  whatsoever, 
except  fire,  breakage  during  removal,  alteration, 
or  repair  of  premises,  ....  none  of  the  said 
glass  being  horizontally  placed  or  movable,"  and 
then  insuAd  the  owner  from  all  damage  or  loss 
*'  &om  any  cause  whatever,  except  only  as  above 
specified,  according  to  the  exact  tenor  "  of  the 
printed  conditions  indorsed  on  the  policy.  A  fire 
broke  out  on  premises  adjoining  the  shop  of  the 
insured,  who  tnereupon  opened  the  shop  aoor,  and 
admitted  neighbours  to  save  his  property ;  during 
the  removal  the  mob,  which  had  been  attracted 
by  the  fire,  broke  down  the  shutters,  and  de- 
stroyed the  glass,  for  the  purpose  of  plunder  : — 
Held,  that  the  damage  to  the  glass  did  not 
originate  from  fire,  or  from  breakage  during 
removal,  within  the  meaning  of  the  exception  in 
the  policy.  Martden  v.  City  and  County  Insftr- 
anoe  Company,  1  L.  R.,  C.  P.  232  ;  35  L.  J.,  C.  P. 
60  ;  12  Jur.,  N,  S.  76  ;  13  L.  T.  465  ;  14  W.  B. 
106  ;  1  H.  &  R.  53. 

Cattle.] — ^A  policy  on  the  lives  of  cattle  was  an 
insurance  on  lives,  within  55  Geo.  3,  c.  184,  and 
liable  to  duty.  Att,-  Gen.  v.  Cleohury,  4  Ex.  65  ; 
18  L.  J.,  Ex.  395. 
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IV.  Amalgamation  and  Transfer  of  Busi- 
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1.  Powers  of  Company ^  901. 

2.  Novation,  903. 

V.  Winding-up. 

1.  Jurisdiction  of  Court  as  to,  909. 

2.  Liability  of  Contrihutories^  911. 

3.  Cla  im  and  Proof  of  PoUcy-holderSj  91 9. 

4.  Other  Matters,  921. 

YL  Foreign  Companies,  922. 
VII.  Actions  by,  922. 


I.    POWER  AND  AUTHORITY  OF 
DIRECTORS. 

1.  Issuing  Policy. 

Marine.] — The  Hull  and  London  Fire  Assur- 
ance Company  was  a  company  completely  regis- 
tered under  7  &  8  Vict.  c.  110.  The  deed  of 
settlement  gave  the  company  power  to  transact 
all  the  branches  of  business  usually  appertaining 
to  marine  insurance,  and  required  that  in  eyery 
policy  the  funds  of  the  company  should  alone 
be  made  liable.  The  company  had  a  seal,  with 
their  name  of  incorporation  on  it.  For  marine 
insurances  the  directors  appointed  an  agent  to 
issue  policies.  The  marine  policies  were  headed 
^'  Hull  and  London  Marine  Assurance  Company,'' 
and  were  signed  by  the  agent,  by  order  of  the 
board  of  directors  of  the  company,  and  had  a 
stamp  upon  them,  with  the  words  "Hull  and 
London  Marine  Assurance  Company."  They 
contained  no  stipulation  that  the  funds  of  the 
company  should  alone  be  liable : — Held,  first, 
that  the  Hull  and  London  Fire  Assurance  Com- 
pany was  not  liable  on  such  policies,  because 
neither  the  directors  nor  any  one  else  had 
authority  to  enter  into  such  engagments  on  be- 
half of  the  company,  as  these  policies  purported 
to  create ;  and  there  neither  was  nor  could  be 
any  evidence  that  the  signing  of  such  policies 
by  an  agent,  in  a  name  not  that  of  the  company, 
was  in  accordance  with  the  usual  mode  of  con- 
ducting the  business  of  partnership  such  as  the 
company's,  or  within  the  scope  of  the  ordinary 
authority  of  the  directors  or  agents  of  such  com- 
panies. Hamhro*  v.  Hull  and  London  Fire 
Assurance  Company,  3  H.  &  N.  789  ;  28  L.  J., 
Ex.62. 

Held,  secondly,  that  no  action  lay  against  the 
Hull  and  London  Fire  Assurance  Company,  on 
an  adjustment  of  losses  on  such  .policies  by  the 
directors.    Tb, 

lift.] — The  deed  of  settlement  of  a  life  assur- 
ance society,  completely  registered  under  7  &  8 
Vict.  c.  110,  provided  by  the  20th  clause  of  the  I 
deed  that  the  common  seal  should  not  be  affixed  | 


to  any  policies  except  by  the  order  of  three 
directors,  signed  by  them  and  countersigned  by 
the  manager ;  and  by  clause  28,  that  every 
policy  should  be  g^ven  under  the  hands  of  not 
less  tiian  three  of  the  directors,  and  sealed  with 
the  common  seaL  By  clause  101,  the  books  con- 
taining the  proceedings  of  the  general  meetings 
and  of  the  board  of  directors  were  to  be  open  to 
the  inspection  of  shai^olders.  A  policy  was 
executed,  sealed  with  the  common  seal,  and 
signed  by  three  directors,  one  of  whom  was 
manager;  but  there  was  no  previous  order 
made,  as  required  by  the  20th  clause.  The  com- 
pany, in  discussion  with  the  assured,  treated  the 
policy  as  effective  : — Held,  that  they  could  not 
repudiate  their  liability  on  the  policy,  upon  the 
ground  that  the  execution  was  not  authorized. 
Prince  of  Wales  Life  Assurance  Company  v. 
Harding,  El.,  Bl.  &  El.  183 ;  27  L.  J.,  Q,  B.  297 ; 
4  Jur.,  N.  S.  851. 

The  deed  of  settlement  of  an  insurance 
society,  registered  under  7  &  8  Vict.  c.  110,  after 
empowering  the  directors  to  effect  insurances  on 
lives  upon  such  terms  and  conditions,  and  in 
such  manner  as  they  should  think  proper,  pro- 
vided that  every  policy  or  other  instrument 
required  in  any  of  the  transactions  aforesaid 
should  be  given  under  the  hands  of  not  less  than 
three  of  the  directors,  and  sealed  with  the  com- 
mon seal  of  the  society  ;  and  that  there  should 
be  contained  therein,  and  in  every  other  contract 
to  be  entered  into  on  behalf  of  the  society,  in  or 
about  the  premises  (meaning  in  or  about  matters 
connected  with  assurance),  a  reference  to  the 
deed,  and  a  proviso  negativing  an  unconditional 
liability.  The  deed  also  declared,  that  it  should 
be  competent  to  a  board  of  (Erectors  to  exercise 
certain  general  powers,  and  generally  where  the 
deed  was  silent,  or  did  not  otherwise  provide,  to 
act  in  the  direction  of  the  affairs  of  the  society 
in  such  manner  as  in  their  absolute  discretion 
they  should  think  most  conducive  to  its  inte- 
rests : — Held,  that  a  memorandum,  signed  by 
three  of  the  directors,  but  not  under  the  seal  of 
the  society,  stipulating  that,  on  payment  of  cer- 
tain premiums,  the  society  would  guarantee  an 
assurance  therein  mentioned,  and  would  issue, 
when  required,  a  stamped  policy,  in  the  form 
authorized  by  their  deed  of  settlement,  was 
binding  upon  the  general  body  of  the  share- 
holders, and  created  a  good  equitable  debt. 
AthenoBum  Life  Assurance  Company,  In  re,  4 
Kay  &  J.  549  ;  25  L.  J.,  Ch.  829  ;  4  Jur.,  N.  S. 
1140. 

2.  Hattebs  of  Discbetion. 

Voluntary  Payments.] — ^An  insurance  com- 
pany expressly  excepted  from  their  fire  policies 
loss  by  explosion,  except  by  the  explosion  of 
gB&  An  explosion  occurred  accidentally  by  the 
blowing  up  of  a  vessel  laden  with  powder,  by 
which  daniage  was  done  to  buildings  insured  by 
the  company.  The  directors  paid  for  the  damage 
so  caused,  but  they  did  it  ex  grati&,  and  for  the 
benefit  of  the  company.  On  a  bill  by  a  share- 
holder to  make  them  refund  the  money : — Held, 
that  this  was  a  matter  of  internal  management, 
and  that,  having  regard  to  the  powers  of  the 
directors,  and  the  purposes  of  the  company,  the 
directors  were  justified  in  making  the  payments, 
the  damage  being  done  by  something  which, 
though  not  within,  was  analogous  to,  the  risk 
insured  against.    Taunton  v.  Moyal  Insurance 
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Company,  2  H.  &  M.  135  ;  33  L.  J.,  Ch.  406  ;  10 
Jur.,  N.  S.  291  ;  10  L.  T.  156  ;  12  W.  R.  549. 

Bedneing  Premiums.] — When  an  insurance 
company  undertook,  upon  being  satisfied  that 
the  caoses  which  originally  led  to  the  assessment 
of  a  higher  premium  upon  the  life  insured  were 
removed^  to  reduce  the  premium  to  that  upon  an 
ordinary  life : — Held,  that  a  court  of  equity 
could  not  interfere  with  the  discretion  of  the 
directors,  exercised  bonft  fide,  to  compel  them  to 
perform  their  contract.  Manby  v.  Qreiham 
Life  Insurance  Comjmnyy  29  Beay.  439 ;  31  L.  J., 
Ch.  94 ;  7  Jur.,  N.  S.  383 ;  4  L.  T.  347 ;  9  W.  R.  647.. 

Proof  Seqoirod  by.] — A  policy  of  assurance 
against  injuries  caused  by  accident  or  violence 
contained  a  proTiso,  that  no  claim  should  be 
made  under  it  in  respect  of  any  injury  unless 
the  same  should  be  caused  by  some  outward  and 
visible  means,  of  which  satisfactory  proof  could 
be  furnished  to  the  directors  : — Hela,  that  this 
must  be  understood  to  mean  such  proof  as  a 
court  of  justice  would  determine  ought  to  be 
satisfactory  to  the  directors.  Trew  v,  Railtoay 
Pauengers  Assurance  Company^  6  Jur.,  N.  S. 
769. 

3.  Investing  Capital  ob  Dividing  Pbopits. 

Seenritios.] — Directors  of  a  life  insurance  so- 
ciety, which  was  constituted  by  deed  of  settle- 
ment for  the  purpose  of  purchasing,  selling,  and 
re-selling  life,  reversionaiy,  and  other  personal 
estates  and  interests,  and  of  advancing  money, 
by  way  of  loan,  on  personal  security,  and  gene- 
rally of  carrying  on  the  business  of  life  insurance, 
and  of  an  annuity,  loan,  and  reversionary  in- 
terest society,  were  empowered  by  such  deed  of 
settlement,  at  their  own  absolute  discretion,  and 
in  the  usual  and  ordinary  course  of  the  business 
of  the  society,  to  invest,  lay  oat,  or  advance  at 
interest,  on  government  securities,  or  on  such 

Eersonal  or  other  security  as  they  should  think 
t  and  advantageous,  and  they  lawfully  might, 
such  moneys,  or  such  parts  of  the  moneys  and 
funds,  of  the  society  as  they  should  think  expe- 
dient : — Held,  that  a  purchase  by  the  directors 
of  such  society  of  Westminster  Improvement 
Bonds  was  not  within  their  powers.  Athcnaum 
Life  Insurance  Society  v.  Pooley,  3  De  G.  &  J. 
294 ;  28  L.  J.,  .Ch.  119  ;  5  Jur.,  N.  S.  129. 

BflBMt  of  Snooessiye  Cliarters.]— In  1822  a 
company  granted  a  policy,  admitting  A.  a  mem- 
ber of  their  society,  and  binding  themselves  to 
pay  to  his  executors,  administrators,  or  assigns 
such  proportion  or  share  of  the  joint  stock  and 
fund  of  the  society  as  should  become  due  on  the 
death  of  A.,  according  to  the  charters  and  bye- 
laws  of  the  society.  D.  was  assignee  of  the 
policy,  which  became  a  claim  on  the  society  in 
1858.  After  making  the  policy,  and  before  it 
became  a  claim,  other  charters  were  granted  to 
the  society,  and  acts  of  parliament  were  passed 
relating  thereto,  which  modified  and  altered  the 
manner  of  calculating  the  profits  and  apportion- 
ing them  amonest  the  representatives  of  the 
lives  insured ;  these  provisions  were  in  their 
terms  general,  without  distinction  as  to  past  or 
future  policies : — Held,  that  the  policy  was  r^;u- 
lated  by  the  Later  charters  and  acts  of  parliament, 
and  that  the  distribution  of  the  profits  of  the 
society  on  its  becoming  a  claim  must  be  in 
yOL,  IV. 


accordance  therewith.    Drake  v.  Amicable  So* 
cietyy  4  L.  T.  439. 

Beserve  Fund.]— ^An  insurance  company,  by  a 
deed  of  settlement,  was  directed  to  create  a  re- 
serve fund,  and  pay  no  dividend  till  a  specified 
amount  was  realized.  This  provision  was  de- 
parted from  by  the  consent  of  a  majority  of  the 
shareholders,  and  a  bonus  was  distributed  every 
three  years.  The  company  afterwards  amalga- 
mated with  another  company,  and  it  was  agreed 
that  50^.  per  share  should  be  paid  upon  all  shares, 
and  also  a  proportionate  part  of  the  surplus 
assets.  A  tenant  for  life  of  ten  shares  in  the 
company,  claimed  the  share  of  the  surplus  assets 
which  had  been  paid  over  to  her  trustee  as 
part  of  her  annuid  income  : — Held,  that  these 
surplus  assets,  which  must  be  considered  as 
the  reserve  fund,  were  capital,  and  not  income. 
Nicholson  v.  Nicholson,  30  L.  J.,  Ch.  617;  9  W.  B. 
676. 

II.    AUTHORITY  OF  AGENTS. 

To  indorse  Memoranda  on  Policies.] — ^A  memo-r 
randum  indorsed  on  a  policy  for  a  change  of  the 
voyage  was  signed  by  an  agent  of  an  insurance 
company.  Itwte  proved  that  the  agent  had 
signed  similar  memorandums  on  many  other 
policies,  and  that  his  habit  was  to  do  so,  and 
advise  the  company  of  it ;  though,  when  a  policy 
was  required,  he  always  sent  the  proposals  to  the 
company  : — Held,  that  this  %vas  sufiicient  proof 
of  the  agent*s  authority  to  sign  such  memo- 
randums ;  and  that  the  other  policies,  on  which 
the  memorandums  had  been  signed,  need  not  be 
produced.    JSrockelhanhy,  Sugrue,  5  C.  &  P.  21, 

Loeal  Agent.] — ^An  ordinary  local  agent  of  an 
insurance  company  is  not,  without  special  autho- 
rity, authorized  to  bind  the  company  by  a  con- 
tract to  grant  a  policy.  Linfora  v.  Provincial 
Horse  and  Cattle  Insurance  Company,  34  Beav. 
291  ;  10  Jur.,  N.  S.  1066  ;  11  L.  T.  330. 

The  London  agent  of  a  county  insurance  com* 
pany  received  a  proposal  'for  an  insurance.  The 
party  paid  the  annual  premium  to  the  agent, 
who  promised  that  he  snould  have  the  policy. 
The  agent  retained  and  misapplied  the  money, 
and  nev^  forwarded  the  proposal  to  the  com- 
pany : — Held,  in  the  absence  of  proof  of  special 
authority  to  the  agent,  that  the  company  waa 
not  bound  to  grant  the  policy.    Ih, 

A  plate  glass  policy,  which  had  been  effected 
through  L.,  the  local  agent  of  the  company,  was 
subject  to  a  condition,  that  ^*  in  case  of  loss  or 
damage,  an  immediate  notice  must  be  given  to 
the  manager,  or  to  some  known  agent  of  the 
company."  After  the  making  of  the  policy,  and 
before  the  loss,  the  company  transferred  this 
branch  of  its  business  to  another  company.  The 
assured  (not  being  aware  of  this  transfer)  gave 
notice  of  the  damage  to  L.,  who  made  his  report 
thereon  to  the  latt^  company  : — Held,  that  the 
notice  to  L.  was  a  sufficient  notice  within  the 
condition.  Marsdcn  v.  CUy  and  County  Insvr^ 
ance  Company,  1  L.  R.,  C.  P.  232  ;  35  L.  J.,  C.  P. 
60  ;  12  Jur.,  N.  S.  76  ;  13  L.  T.  466 ;  14  W.  R. 
106  ;  1  H.  &  R.  53. 

A  policy  was  subject  to  a  condition,  making  it 
void  if  the  assured  went  beyond  the  limits  of 
Europe  without  licence.  An  assignee  of  the 
policy,  on  paying  the  premium  to  a  local  agent 
of  the  society  at  the  place  where  the  assurance 
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had-  been  effected,  informed  him  that  the  as- 
sured was  resident  in  Canada.  The  agent  stated 
that  this  would  not  avoid  the  policy,  and  re- 
ceived the  premiums  until  the  assured  died : — 
Held,  that  the  society  was  precluded  from  insist- 
ing on  the  forfeiture.  IVing  v.  Harrey^  5  De 
G.,  M.  &  G.  265  ;  23  L.  J.,  Ch.  611  ;  18  Jur.  394. 

Xistake  ai  to  Company.] — A  person  entered  into 
a  contract  with  the  agent  of  an  insurance  com- 
pany to  insure  him,  under  the  impression  that  he 
was  dealing  with  the  agent  of  another  company : 
—Held,  that  there  was  a  contract,  and  that  the 
company  whose  agent  he  dealt  with  was  liable. 
Maekie  v.  European  Assuranee  Company,  21 
L.  T.  102 ;  17  W.  R.  987. 

Kanager  taking  Promissory  Vote  for  Pre- 
miums.]— An  assurance  company  was  incorpo- 
rated by  a  Canadian  ordinance  and  statute  by 
which  it  was  provided  that  all  policies  of  in- 
surance should  be  subscribed  by  tibree  directors, 
countersigned  by  the  secretaiy  and  manager, 
and  the  seal  of  the  corporation.  By  a  bye-law 
of  the  company,  made  in  pursuance  of  the  powers 
conferred,  a  resolution  to  the  same  effect  was 
passed.  H.  mortgaged  a  house  in  Lower  Canada 
to  R.  Some  time  afterwards  his  representative, 
being  dissatisfied  with  the  security,  applied  for 
repayment  of  the  mortgage  money,  when  H. 
agreed  to  insure  the  premises  for  the  benefit  of 
the  mortgagee's  representative.  In  pursuance  of 
this  arrangement,  H.  applied  to  the  company 
through  M.,  their  manager  and  agent,  to  insure 
the  premises  against  fire.  H.  was  unable  to  pay 
the  premium,  and  proposed  to  M.  that  the  com- 
pany should  take  his  promissory  note  payable 
in  twelve  days.  This  was  agreed  to  by  M.  and  a 
note  was  given,  M.,  at  the  same  time,  promising 
to  send  the  policy.  The  particulars  of  the  policy 
were  entered  in  the  books  of  the  company,  but 
the  note  being  dishonoured  when  due,  the  entry 
was  erased.  The  policy  was  never  issued. 
Shortly  afterwards  the  premises  were  burnt 
down : — Held,  first,  that  the  powers  of  M.  jas 
manager,  being  public,  must  be  taken  to  have 
been  known  to  H.,  the  insurer,  and  that  the  acts 
of  M.  in  the  transaction  were  ultra  vires  and 
void,  not  being  within  the  scope  of  his  general 
authority  as  manager,  and  therefore  n^  binding 
upon  the  company.  Montreal  Atsunmce  Com- 
pany V.  JPGillitray,  13  Moore,  P.  C.  C.  87;  8 
W.  JR.  165. 

Held,  secondly,  that  as  such  contract  was  not 
binding  on  M.'s  principals,  it  did  not  become 
binding  upon  them  by  reason  of  its  having  been 
entered  into  through  the  medium  of  their  agent, 
his  powers  as  agent  being  restricted  by  the  limi- 
tation of  the  powers  of  his  principals.    lb. 

Preliminary  Agreement — Mutual  Mistake.] — 
By  a  verbal  agreement  between  the  plaintiff  and 
O.,  agent  in  London  of  an  insurance  society  in 
Scotland,  it  was  agreed  that  a  policy  should 
be  granted  to  the  plaintiff  on  the  life  of  H.,  a 
merchant  residing  at  Gibraltar,  and  that  the 
policy  should  not  be  vitiated  by  reason  of  H. 
visiting,  among  other  places,  ports  on  the  -coast 
of  Africa ;  and  a  proposal  for  the  policy  was 
drawn  up  by  the  plaintiff  at  the  office  of  the 
society  in  London,  and  forwarded  by  the  agent 
to  the  chief  office  of  the  society  at  Edinburgh. 
In  that  proposal  it  was  stated  that  the  policy 
could  not  be  accepted  except  on  the  condition 


that  H.  should  be  at  liberty  "  to  visit  Tangiers, 
or  any  other  port  within  the  Mediterranean, 
without  subjecting  himself  to  any  extra  pre- 
mium ;  but  it  was  understood  that  he  was  not  to 
reside  out  of  Europe,  at  any  place  in  the  Medi- 
terranean, beyond  the  period  of  three  months,'  or 
to  go  into  the  interior  of  Asia  orJAfrica."  No 
mention  was  made  in  the  proposal  of  ports  on 
the  coast  of  Africa.  The  policy  was  effected, 
with  a  memorandum  indorsed  upon  it  in  the 
terms  of  the  above  condition,  and  the  plaintiff 
paid  several  premiums.  H.  went  to  a  port  on 
the  Atlantic  coast  of  Africa,  and  died  there  of 
apoplexy  within  a  short  period — less  than  three 
months  after  his  arrival.  The  society  refused  to 
pay  the  -money,  and  thereupon  an  action  was 
brought  to  recover  the  amount.  The  defence  to 
the  action  was,  that  the  policy  had  become  void 
by  reason  of  H.  having  died  at  a  port  not  within 
the  terms  of  the  agreement.  On  a  bill  filed  by 
the  plaintiff  to  have  the  mistake  made  in  the  in* 
dorsement  on  the  policy  rectified  : — Held,  that 
C,  the  agent  in  London,  had  no  power  to  bind 
the  society  ;  and  as  the  memorandum  had  been 
framed  under  a  mistake,  the  real  terms  of  the 
agreement  never  having  been  communicated  to 
or  adopted  by  the  society,  the  policy  was  not 
bindiDg  upon  either  party ;  and  the  court  ordered 
that  the  society  should  repay  the  premiums,  and 
that  the  plaintiff  should  thereupon  deliver  up 
the  policy  to  the  society.  Fowler  v.  Scottuh 
Equitable  lAfe  Insurance  Society,  28  L.  J  ,  Ch. 
225  ;  4  Jur.,  N.  S.  1169. 

8nb-agent.] — A  proposal  for  a  life  policy,  ac- 
cepted on  .behalf  of  a  London  assurance  com- 
pany by  their  agent  in  Australia,  who  acted  in 
the  transaction  through  the  medium  of  a  sub* 
agent,  and  the  premium  being  paid,  is  binding 
on  the  company,  although  the  agent  had  no 
authority  to  appoint  a  sub-agent,  and  although 
there  were  some  informalities,  but  of  form  only. 
Rosmter  v.  Trafalgar  Life  Auurance  Associa* 
tion,  27  Beav.  377. 

Dissolution  of  Company— Bight  to  Payment] 
— An  insurance  company  covenanted  with  A. 
for  valuable  consideration  to  appoint  him  their 
agent,  together  with  B.,  and  that  if  B.  should  be 
displaced  from  the  agency,  the  company  would 
pay  A.  a  certcdn  sum ;  the  company  having 
transferred  their  business  to  another  company, 
and  wound  up  their  affairs  and  dissolved  them- 
selves : — Held,  that  this  was  a  displacement  of 
B.  within  the  meaning  of  the  covenant.  Stirling 
V.  Maitland,  5  B.  &  8.  840. 

Liability  of  Seeretary  for  False  Eepresenta- 
tions.] — ^An  action  lies  against  a  secretary  of  an 
insurance  company  for  false  representations  as 
to  the  management  and  general  affairs  of  the 
company,  whereby  a  party  was  induced  to  effect 
an  insurance  with  the  company,  though  it  does 
not  appear  that  he  had  thereby  sustained  any 
positive  damage.  Pontifex  "v.  Bignold,  3  Scott, 
N,  E.  390  ;  3  M.  &  G.  63  ;  9  D.  P.  C.  860. 

IIL    ALTERING  PRINCIPLE  OF  CON- 
STITUTION. 

Lifie  and  Marine.] — At  an  extraordinary  general 
meeting  of  a  company  established  for  granting 
assurances  on  lives,  it  was  resolved  to  extend  the 
business  to  marine  insurances.    The  resolutions 
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were  afterwards  confirmed ;  a  deed  embodying 
them  was  executed  by  some,  but  not  all  of  the 
shareholders,  and  in  the  annual  return  to  the 
joint-stock  companies  registry  office,  the  business 
of  the  company  was  stated  to  include  marine 
assurance.  The  reports  of  the  directors  several 
times  alluded  to  the  extension  of  the  business, 
and  on  one  occasion  a  report  alluding  to  such 
extension  accompanied  the  dividend  warrant. 
The  business  as  extended  was  carried  on  for  a 
year  and  a  half,  when  the  company  was  ordered 
to  be  wound  up : — Held,  that  these  circumstances 
were  not  sufficient  to  bind  the  general  body  of 
shareholders  by  acquiescence  to  the  extension  of 
business  which  cotdd  only  be  effected  by  a  new 
deed  executed  by  all  the  shareholders ;  conse- 
quently, holders  of  marine  policies  could  not 
come  in  as  creditors  of  the  company  in  respect 
of  losses  upon  such  policies.  Phcsnix  Life  Astur- 
ance  Company^  In  re,  2  Johns.  &  H.  441 ;  ai 
L.  J.,  Ch.  749. 

Held,  however,  that  the  holders  of  such  policies 
might  claim  in  respect  of  the  premiums  paid.  Ih, 

Plre.]— The  third  clause  of  the  deed  of  settle- 
ment of  a  provident  and  life  society,  after  speci- 
fying particularly  the  business  of  the  society, 
authorized  the  society  ^  generally  to  make  and 
effect  insurances  agaanst  all  and  every  kind  of 
risk,  special  or  general,  which  mav  be  effected 
according  to  law,"  and  which  might  thereafter 
be  determined  upon  by  a  special  general  meeting, 
''  upon  such  terms  and  conditions  as  may  seem 
reasonable  and  expedient,  having  due  regard  to 
the  business  of  an  insurance  company."  The 
thirteenth  clause  empowered  the  society  in  special 
general  meeting  to  amend,  add  to,  or  repeal  all 
or  any  of  the  clauses  of  the  deed  of  settlement ; 
and  <*  to  alter  the  objects,  business  and  constitu- 
tion of  the  society,  or  any  or  either  of  them,"  as 
might  be  thought  proper,  provided  that  no  al- 
teration was  made  in  the  third  clause  : — Held, 
that  the  above  clause  enabled  the  society  to  carry 
on  the  business  of  fire  insurance.  Norwich  Pro- 
videtU  Insurance  Society,  In  re,  Bath's  ease,  37 
L.  T.  272  ;  26  W.  R.  65.  Affirmed,  8  Ch.  D.  334 ; 
47  L,  J.,  Ch.  601 ;  38  L.  T.  267 ;  26  W.  R.  441— 
C.  A. 

IV.    AMALGAMATION   AND   TRANSFER 
OF    BUSINESS. 

1.  Powers  op  Compaitt. 

Coment  of  Polioy-holders.] — ^On  petition  for 
the  sanction  of  the  court  to  a  scheme  for  the 
transfer  of  the  business  of  one  life  insurance 
company  to  another,  it  appeared  that  the  holders 
of  two  policies,  together  amounting  to  much  less 
than  one-tenth  of  the  whole  amount  insured  by 
the  company,  were  resident  abroad  and  could 
not  have  received  the  notices  of  the  scheme 
which  had  been  duly  posted,  in  time  to  expre.ss 
their  assent  or  dissent : — ^Held,  that  as  their 
remedy  against  the  transferring  company  was 
preserved  by  s.  7  of  the  Life' Assurance  Companies 
Act,  1872,  the  court  would  sanction  the  scheme 
without  waiting  for  their  assent.  London  and 
Southwark  Insurance  Corporatism,  In  re,  42 
L.  T.  247 ;  28  W.  R.  565. 

A  policy-holder,  by  whose  policy  the  funds  of 
a  company  are  made  liable  to  pay  the  sum  in- 
sured, and  certain  shares  of  profit  by  way  of 
bonus,  is  entitled  to  restrain  the  company  from 


transferring  its  business  and  assets  to  another 
company,  contrary  to  the  provisions  of  the  deed 
of  settlement,  and  without  making  provision  out 
of  its  own  assets  for  payment  of  the  policy. 
Kearns  v.  Leaf,  1  H.  &  M.  681  j  10  L.  T.  185 ;  12 
W.  R.  462. 

Action  against  Company  for.] — A.  effected  a 
policy  "  upon  and  for  twenty  years'  continuance 
of  the  life  of  himself,*'  with  a  company.  By  the 
terms  of  the  policy  it  was  provided  that  the 
capital  stock,  and  other  securities,  funds  and 
property  of  the  company  remaining  at  the  time 
of  any  claim  or  demand  unapplied  and  undisposed 
of,  and  inapplicable  to  prior  claims  and  demands, 
in  pursuance  of  the  provisions  of  the  deed  of 
settlement,  should  alone  be  liable  to  answer  and 
make  good  all  claims  and  demands  upon  the 
company  or  otherwise,  under  or  by  virtue  of  that 
policy ;  and  that  no  director,  officer,  or  share- 
holder should  be  individually  or  personally  liable. 
The  deed  of  settlement  entitled  policy-holders  to 
participate  in  profits ;  and  also  contained  pro- 
visions enabling  the  directors,  in  certain  events, 
to  dissolve  the  company.  The  directors  having, 
not  in  strict  accordance  with  their  powers  to  dis- 
solve the  company,  transferred  its  funds  and 
property  to  another  company,  who  were  to  take 
their  liabilities,  A.  brought  an  action  against  the 
'company  (his  assurers),  charging  them  with 
having  wrongfully  alienated  and  tiannferred 
their  property,  and  ceased  to  carry  on  business, 
whereby  he  lost  the  moneys  and  profits  he  would 
otherwise  have  made  from  the  continuance  .of  the 
contract : — Held,  first,  that  there  was  no  implied 
contract  on  the  part  of  the  company  to  continue 
to  carry  on  the  business.  King  v.  Accumulative 
Life  Fund  antl  General  Assurance  Company,  3 
C.  B.,N.  S.  151 ;  2  Jur.,  N.  S.  1264.  See  Sdvency 
Chtarantee  Society  v.  York,  3  H.  &  N.  588, 

Held,  secondly,  that  if  there  was,  there  was  no 
evidence  of  any  breach  of  it,  inasmuch  as,  if  the 
transfer  was  properly  made,  there  was  no  cause 
of  action,  and  if  not  warranted  by  the  deed  of 
settlement,  it  was  ultra  vires,  and  void.    lb. 

Held,  thirdly,  that  A.  had  commenced  his 
action  before  he  had  sustained  any  injury.    lb. 

Where  no  Special  Power.]— A  life  and  fire  as- 
surance society  purchased  the  business  of  a  life 
assurance  company,  taking  all  the  assets,  and 
undertaking  all  the  liabilities  : — Held,  that,  in 
the  absence  of  any  special  power  in  their  deed  of 
settlement,  the  transaction  was  ultra  vires ;  that 
securities  under  the  seal  of  the  purchasing  com- 
pany, given  in  carrying  out  this  arrangement  to 
creditors  of  the  selling  company,  were  void  ;  and 
that  such  creditors  were  not  entitled  to  prove 
against  the  purchasing  company,  which  was  in 
the  course  of  winding  up.  M!ra  Assurance  Com^ 
pany.  In  re,  IViUiam,  Ex  parte,  2  Johns.  &  H. 
400  :  6  Jur.,  N.  S.  1334. 

Where  one  insurance  company.  A.,  transferred 
all  its  business,  property,  effects,  and  liabilities 
to  another  company,  B.,  on  the  terms  of  A. 
shareholders  being  indemnified,  on  a  bill  by  A. 
for  specific  performance  of  the  agi-eement,  the 
court  decreed  such  indemnity,  and  the  other 
company,  which  was  ordered  to  be  wound  up, 
having  by  its  official  manager  filed  a  cross  bill, 
alleging  fraud  and  misrepresentation,  and  that 
such  agreement  was  ultra  vires,  the  company,  B^ 
having  had  the  benefit  of  the  agreement : — Held, 
not  to  be  entitled  to  object  that  the  agreement. 
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was  ultra  vires  and  improperly  entered  into  by 
the  managing  body.  A/ifflV'Avgfralian  Life 
Astgvranre  Company  v.  JBritUh  Proridetit 
Society,  3  Giff.  621  ;  8  Jur.,  N.  S.  299. 

An  unregistered  company  which  has  no  power 
under  its  deed  of  settlement  to  sell  and  transfer 
its  business  to  another  comimny  may,  neverthe- 
less, carry  into  effect  an  agreement  for  that  pur- 
pose by  registering  under  the  Companies  Act, 
1862,  and  tlien  passing  a  resolution  for  volun- 
tarily winding  up,  and  directing  the  liquidator 
to  carry  out  the  agreement.  Soutliall  v.  lirithh 
Mntval  Life  Astsurance  Society,  6  L.  R.,  Ch.  614  ; 
40  L.  J.,  Ch.  698  ;  19  \V.  R.  866.  Affirming  23 
L.  T.  682. 

A  mutual  insurance  company  may  be  amalga- 
mated with,  and  its  business  transferred  to, 
another  company  under  the  Companies  Act,  1862, 
8.161.    Ih. 

A  clause  in  an  agreement  for  the  amalgama- 
tion of  two  companies,  providing  that  part  of  the 
purchase-money  shall  be  paid  to  the  directors  of 
the  selling  company  by  way  of  bonus,  does  not 
invalidate  the  amalgamation.    Ih. 

2.  NOVATIOX. 

N.  B. — These  cases  did  not  come  within  35  & 
36  Vict.  c.  41  (The  Life  Assurance  Companies 
Act,  1872),  s.  7,  which  requires  the  abandon- 
ment by  a  policy-holder  of  the  liability  of  the 
old  company  and  the  acceptance  of  that  of  the 
new  to  be  signified  in  writing  by  himself  or  his 
agent. 

Wben  eflbeted.] — The  deed  of  association  of 
the  Waterloo  Assurance  Company,  which  bound 
the  policy-holders,  contained  a  power  to  dissolve, 
and  thereupon  the  directors  were  to  get  from 
another  company  an  undertaking  to  pay  all 
future  liabilities,  and  to  transfer  to  such  com- 
pany, so  much  of  the  funds  as  should  be  agreed 
on  between  the  contracting  parties  as  would  be 
sufficient  to  enable  the  latter  company  to  comply 
with  their  undertaking  : — Held,  that  the  amount 
to  be  paid  over  was  a  matter  of  agreement  be- 
tween the  two  companies,  with  which  the  policy- 
holders had  no  concern,  and  that  a  policy-holder 
who  refused  to  be  transferred  had  no  claim  upon 
the  Waterloo  Company.  Waterloo  Life  Asumr- 
a  nee  Company,  In  re,  Carr,  Ex  parte,  33  Beav. 
542. 

C.  insured  his  life  in  the  T.  Company,  which 
afterwards  made  over  its  business  to  the  A.  Com* 
pany.  At  the  time  of  this  transaction  circulars 
w^re  sent  to  C,  informing  him  that  the  A.  Com- 
pany would  be  responsible  on  the  policy,  and  re- 
questing him  to  pay  future  premiums  to  that 
company,  and  to  send  his  policy  to  the  company 
to  be  indorsed.  C.  never  sent  his  policy  to  be  in- 
dorsed, but  paid  the  premiums  to  the  A.  Company, 
and  in  1863  accepted  a  bonus.  The  A.  Company 
having  become  insolvent  shortly  after  the  death 
of  C,  his  assignee  applied  for  an  order  to  wind 
up  the  T.  Company  : — Held,  that  C.  had  accepted 
the  A.  Company  as  his  debtor  in  place  of  the  T. 
Company,  and  that  his  assignee  had  no  locus 
(rtiuAii  to  petition  for  the  winding-up  of  the  com- 
tumy.  Tim^it  Life  Asntrance  and  Guarantee 
Company,  In  re,  6  L.  R.  Ch.  381 ;  39  L.  J.,  Ch. 
iJ27;  23  L.  T.  181;  18  W.  R.  559;  S.  P,, 
Merehant*s  and  Tradesman s  Antturance  Society, 
In  »v,  9  L.  B.,  Eq.  694  ;  22  L.  T.  264  ;  18  W.  R. 
?2S. 


The  holder  of  a  policy  in  company  A.  received 
a  circular  stating  that  it  was  dissolved,  and  its 
business  and  assets  had  been  transferred  to  com- 
pany B.,  and  that  he  was  entitled  to  have  his 
policy  exchanged  for  a  new  one  in  company  B., 
or  to  have  an  indorsement  by  comjmny  B.  on  the 
old  policy,  guaranteeing  the  fulfilment  of  the  old 
policy.  He  accepted  the  latter  alternative,  and 
obtained  an  indorsement,  charging  the  assets  of 
cdtapany  B.  with  the  payment  of  the  old  policy  : 
— Held,  that  he  had  accepted  the  liability  of 
company  B.  in  lien  of,  and  not  as  surety  for, 
that  of  company  A.  International  Life  Asntr- 
anee  Society  and  Hercules  Inmrance  Company, 
In  re.  Blood,  Ex  parte,  9  L.  R.,  Eq.  316  ;  39  U  J., 
Ch.  295  ;  22  L.  'T.  467  ;  18  W.  R.  370. 

A  life  policy  with  profits  was  obtained  from  the 
Anchor  Company ;  the  Anchor  Company  after- 
wards transferred  their  business  to  the  Bank  of 
London  Association  under  terms  which  appeared 
to  keep  the  companies  separate ;  and  the  associa- 
tion  was  soon  afterwards  amalgamated  with  the 
Albert  Company.  Notices  of  these  changes  were 
given  to  the  policy-holders,  and  the  first  receipt 
for  a  premium  paid  after  the  amalgamation  with 
the  Albert  Company  was  in  a  special  form  ;  the 
subsequent  receipts  were  merely  receipts  by  the 
Albert  Company,  with  the  words  "  Anchor  Com- 
pany"' on  them.  Three  years  after  the  amalga- 
mation a  bonus  was  declared  by  the  Albert  Com- 
pany, and  a  sum  of  money  was  received  as  bonus 
by  the  policy-holder : — Held,  that  there  had  been 
a  novation  of  contract  with  the  Albert  Company, 
and  that  the  representatives  of  the  policy-holder 
could  not  obtain  an  order  to  wind  up  the  Anchor 
Company.  Aiuslior  Assitrance  Cowpatty,  In  re, 
6  L.  R.,  Ch.  632  ;  18  W.  R.  1183. 

When  the  holder  of  a  policy,  having  notice 
that  the  N.  assurance  office,  with  which  the 
policy  was  effected,  had  transferred  its  business 
and  assets  to  the  A.  assurance  office,  and  had 
ceased  to  carry  on  business,  paid  the  premiums 
on  his  policy  to  the  A.  office  for  thirteen  years, 
and  upon  the  dropping  of  the  life  sent  in  a 
claim  upon  the  policy  to  that  office  : — Held,  that 
there  had  been  complete  novation  of  the  con' 
tract,  and  that  the  N.  office  was  released  from, 
liability  on  the  policy.  NatioJial  Provincial  Life' 
Assurance  Society,  In  re,  Fleming,  Ex  parte,  9 
L.  R.,  Eq.  306  ;  39  L,  J.,  Ch.  250  ;  22  L.  T.  465  ; 
18  W.  R.  398. 

M.  effected  a  policy  upon  his  life  i^ith  the 
British  Nation  Life  Asisurancc  Association.  The 
association  Subsequently  was  amalgamated  with 
the  European  Society,  and  ceased  to  carry  on 
business.  Some  time  afterwards  a  memoran- 
dum under  the  seal  of  the  European  Society, 
and  signed  by  two  of  its  directors,  was  indorsed 
on  the  policy,  declaring  that  the  funds  of  the 
European  Society  should  be  liable  for  the  pay- 
ment of  the  policy  money,  provided  the  future 
premiums  were  paid  to  the  European  Society. 
The  subsequent  premiums  were  accordingly  paid 
to  that  society : — Held,  that  there  was  a  com- 
plete novation,  and  that  on  the  winding-up  ot 
the  two  companies,  M.  had  no  right  of  proof 
against  the  British  Nation  Association.  MUlers 
case,  European  Society  Arbitration,  In  re,  3  Ch, 
D.  391— Cf.  A. 

A  Fire  Assurance  Company  and  a  Life  Assur- 
ance Company  were  amalgamated  with  the  B. 
Assurance  Company ;  and  a  deed  of  settlement 
was  executed  by  whidi  the  B.  company  was  con« 
stituted  as  a  common  law  partnership.    The  deed 
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recited  the  agreement  by  which  the  bosiness  of 
the  two  companies  was  transferred  to  the  B. 
Company,  and  the  B.  Company  undertook  to 
indemnify  them  against  all  liabilities.  F.  was 
a  policy*holder  in  the  Life  Company,  and  was 
also  a  shareholder  in  the  Fire  Company,  and  as 
•ach  shareholder  execated  the  deed  of  settlement 
of  the  B.  Company,  and  receiycd  shares  in  the  B. 
Company  in  exchange  for  his  shares  in  the  Fire 
Company*  The  B.  Company  and  the  Life  Com- 
pany were  afterwards  ordered  to  be  wound  up, 
and  F.  claimed  to  prove  as  a  creditor  against  the 
estate  of  the  Life  Company]: — Held,  tluit  having 
executed  the  deed  of  settlement  of  the  B.  Com- 
pany, he  had  accepted  the  liability  of  that  com- 
pany, and  could  not  claim  as  a  creditor  against 
the  Life  Company.  Xational  Provincial  Life 
Asturanee  Society^  In  re,  Fleming^ t  ca^,  6  L.  K., 
Ch*  393  }  19  W.  B.  663.  Affirming  23  L.  T. 
770. 

S.  was  holder  of  a  policy  of  the  M.  Society, 
and  entitled  under  it  to  participation  in  profits. 
The  society  amalgamated  with  the  A«  Company, 
handing  over  its  assets,  and  the  company  under- 
taking its  liabilities,  a  fund,  part  of  the  M.  assets, 
being  set  apart  as  a  trust  fund  to  guarantee 
certain  policies  of  the  M.  Society,  including  S.'s 
policy.  Under  the  arrangement  for  the  amalga- 
mation proposals  were  made  to  S.  to  cancel  bis 
policy,  and  accept  in  substitution  a  policy  upon 
similar  terms  of  the  A.  Company.  This  S.  did 
not  accede  to ;  he  simply  paid  his  premiums  to 
the  A.  Company,  which  company  was,  according 
to  the  arrangement  between  the  companies, 
authorized  to  receive  the  premiums.  Two  years 
after  the  amalgamation  a  division  of  profit  of 
the  three  prece£iig  years  was  declared  by  the  A. 
Company.  A  bonus  was  declared  upon  S/s 
policy^  notfce  of  which  was  given  to  him.  He 
accepted  the  bonus  in  the  form  of  a  reduction  of 
the  premiums  upon  his  policy,  and  he  subse- 
quently paid  the  reduced  premiums.  The  M. 
Society  being  (as  well  as  the  A.  Company) 
ordered  to  be  wound  up,  S.  claimed  to  prove  as 
a  creditor  in  respect  of  his  policy : — ^Held,  that 
he  had  by  taking  the  bonus  accepted  the  A. 
Company  as  his  debtor  in  lieu  of  the  M.  Society, 
and  his  claim  was  disallowed.  Medical  and 
Invalid^  and  General  Life  Assurance  Society, 
In  re,  8pencer*s  case,  6  L.  R.,  Ch.  362  ;  40  L.  «f., 
Ch.  465  ;  24  L.  T.  456  ;  19  W.  R  491. 

In  October,  1868,  an  agreement  was  entered 
into  between  two  insurance  companies,  A.  and 
B.,  by  which  A.  sold  its  business  to  B.,  which 
was  to  undertake  the  liabilities  and  risks  upon 
existing  policies,  and,  if  required,  issue  new 
policies  in  exchange.  A.  was  to  be  wound  up 
voluntarily  under  liquidators  nominated  by  B., 
and  all  its  assets  and  property  were  to  be 
collected  by  B.  and  distributed  amongst  A.*s 
creditors,  with  full  power  for  B.  to  act  in  and 
use  the  name  of  A.  On  the  27th  of  November, 
1868,  an  order  was  made  on  the  petition  of  a 
creditor  for  compulsorily  winding  up  A«  The 
transferee  of  a  policy  on  the  life  of  Z.  granted 
by  A.,  paid  the  annual  premium  to  A.  in  October, 
1868,  by  whom  it  was  received  as  agents  for  B., 
pursuant  to  resolution,  and  in  December,  1868, 
sent  the  policy  to  B.  for  indorsement.  Z.  died  in 
January,  1869,  and  in  March  the  policy  was  in- 
dorsed with  a  memorandum,  duly  signed  and 
sealed,  that  the  property  of  B.  should  alone  be 
liable  for  payment  of  the  sum  assured,  and  with 
a  further  memorandum  that  the  claim  of  the 


transferee  on  the  policy  was  admitted  payable 
by  instalments  on  specified  days  with  interest. 
These  instalments  were  paid  in  part,  but  an  order 
having  been  made  in  November,  1869,  to  wind  up 

B.  compulsorily  : — Held,  that  there  was  good  con- 
sideration for  the  memorandum  ;  that  there  was 
complete  novation  ;  and  that  the  transferee  was 
entitled  to  prove  against  B.  for  the  balance  due 
upon  the  policy.  United  Ports  and  General 
Jbimrancc  Company,  In  re.  Evens'  claim,  16  L. 
R.,  Eq.  354  ;  29  L.  T.  22. 

By  the  constitution  of  the  A.  life  insurance 
company  the  policy-holders  had  votes  at  the 
meetings  of  the  company,  and  shared  in  the 
profits ;  power  was  also  given  to  the  company, 
under  resolutions  made  at  meetings  of  the  com- 
pany, to  amalgamate  with  any  other  company. 
Under  resolutions  duly  made,  the  property  and 
liabilities  of  the  company  were  by  a  deed,  in 
which  the  property  and  liabilities  were  specified, 
transferred  to  the  *  B.  insurance  company  :  — 
Held,  that  a  policy-holder  in  the  A.  company 
whose  {)olicy  was  specified  in  the  deed  of  transfer 
had  no  claim  on  the  A.  company.  Ilarman's 
case,  European  Society  Arbitratum,  In  re,  1  Ch. 
D.  326 ;    46  L.  J.,  Ch.  332  ;    33  L.  T.   760— 

C.  A. 

By  the  deed  of  settlement  of  the  A.  insurance 
company  it  was  provided  that  the  funds  and 
property  of  the  company  should  alone  be  an- 
swerable for  claims  on  the  company  ;  provision 
was  also  made  for  enabling-  the  proprietors  to  dis- 
solve the  company,  and  thereupon  the  directors 
were  to  obtain  from  some  other  company  an 
undertaking  to  pay  the  claims  on  the  A.  company, 
and  were  to  transfer  to  that  other  company  a 
sufficient  amount  of  the  assets  of  the  A.  com- 
pany. The  A.  company  was  accordingly  dissolved, 
and  a  portion  of  its  funds  was.  transferred  to 
the  B.  company,  which  covenanted  to  satisfy  the 
liabilities  of  the  A.  company.  Full  notice  of 
this  transaction  was  sent  to  the  policy-holders 
of  the  A.  company  ;  and  in  the  i)olicies  of  that 
company  it  had  been  declared  that  the  funds 
and  property  of  the  company  should  alone  be 
liable  to  make  good  the  claims  under  the  policy, 
and  the  deed  of  settlement  was  also  referred  to. 
Both  companies  were  wound  up,  and  came  under 
the  European  Assurance  Society  Arbitration 
Acts  : — Held,  that  the  A.  company  had,  without 
the  consent  of  the  policy-holders,  a  right  to 
dissolve  itself  and  transfer  its  liabilities  to  the 
B.  company;  and  that  a  policy-holder  could 
claim  only  against  the  B.  company.  European 
Assurance  Society,  In  re,  Uorfs  case,  Grain's 
case,  1  Ch.  D.  307  ;  45  L,  J.,  Ch.  321  ;  33  L.  T. 
766. 

In  cases  of  so-called  novation  of -an  assurance 
contract  the  question  for  decision  is  one  of  fact, 
namely,  with  what  intent  was  the  premium  paid 
to  a  different  company,  or  into  different  hands 
from  those  intended  in  the  original  policy. 
lb. 

The  deed  of  settlement  of  the  Industrial  As- 
surance Company  gave  power  to  dissolve  the 
company  by  means  of  a  resolution  passed  at  a 
general  meeting  and  confirmed  at  a  second 
general  meeting,  and  provided  that  thereupon 
the  directors,  after  satisfying  all  immediate 
claims  on  the  company,  should  obtain  from  some 
other  company  an  undertaking  to  satisfy  the 
remainder  of  the  claims  when  the  time  for  pay- 
ment should  arrive,  and  shoald  transfer  to  sucli 
other  company  so  much  of  the  assets  as  should 
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he  aorrced  upon  as  sufficient  to  meet  snch  claims. 
In  accordance  with  these  proTisions,  the  Indus- 
trial Company  was  in  1855  dissolved,  and  a 
portion  of  its  funds  transferred  to  the  People's 
Provident  Society,  which  covenanted  to  satisfy 
the  liabilities  of  the  Industrial  Company.  In 
1851  C.  effected  a  policy  of  assurance  with  the 
Industrial  Company  on  the  non-participating 
scale.  This  provided  that  the  subscribed  capital, 
funds  and  property  of  the  company  should 
alone  be  liable  to  answer  all  claims  under  the 
policy,  which  was  made  subject  to  the  conditions 
of  the  deed  of  settlement.  C,  though  a  non- 
participating  policy-holder  not  entitled  to  vote 
at  the  meetings  of  members,  received  notice  of 
the  intended  amalgamation,  but  he  received  no 
formal  notice  of  the  completion  of  the  amalga- 
mation, nor  was  his  policy  indorsed  by  the 
People's  Provident  Society.  To  that  society, 
however,  he  paid  his  premiums  for  fifteen  years, 
and  the  receipts  were  made  out  in  its  name  : — 
Held,  that  the  amalgamation  was  valid  and 
binding  upon  C,  and  that  he  was  also  bound  by 
acquiescence.  Industricl  and  General  lAfe  Att- 
rurance  and  Deposit  Company ^  In  rp.  Cocker's 
case,  3  Ch.  D.  1  j  45  L.  J.,  Ch.  882 ;  35  L.  T.  290 
— C.  A. 

Held,  also,  that  the  deed  of  settlement  did  not 
mean  that  the  assets  transferred  to  the  trans- 
feree company  should  be  ear-marked  and  kept 
separate  for  the  purpose  of  being  applied  only 
to  the  payment  of  the  liabilities  of  the  trans- 
ferring company.    Jb. 

An  insurance  company,  which  by  its  deed  of 
settlement  had  power  to  transfer  its  business  to 
another  company,  granted  an  annuity  by  a 
policy  signed  and  sealed  by  three  of  its  directors, 
which  declared  that  the  stocks  and  funds  of  the 
company  should  during  the  life  of  the  annuitant 
be  liable  to  pay  the  annuity.  Fifteen  years 
afterwards  the  company  transferred  its  business 
to  another  company,  in  accordajice  with  the 
power  contained  in  the  deed  of  settlement. 
Both  companies  being  in  liquidation,  the  an- 
nuitant claimed  to  prove  against  the  transferring 
company  : — Held,  that  the  omission  from  the 
policy  of  any  reference  to  the  deed  of  settle- 
ment did  not  distinguish  the  case  from  Hort's 
case,  supra,  and  that  the  annuitant  could  only 
prove  against  the  transferee  company.  European 
Asstirance  Society,  Bowse's  case.  In  re,  3  Ch. 
D.  384  ;  46  L.  J.,  Ch.  402  :  35  L.  T.  663— 
C.A. 

Where  original  Company  liable.] — In  1862 
the  business  and  assets  of  the  Manchester  Asso- 
ciation were  transferred  to  the  Western  Society, 
which  was  afterwards  incorporated  with  the 
Albert  Company.  A  policy-holder  in  the  Man- 
chester Association  paid  his  premiums  at  the 
different  offices  and  took  receipts,  which  men- 
tioned the  successive  changes,  the  last  receipts 
being  in  the  name  of  the  Albert  Company  alone : 
— Held,  that  the  receipts  did  not  disclose  enough 
to  fix  the  policy-holder  with  knowledge  of  what 
had  taken  place  between  the  companies,  and  that 
his  executors  were  entitled  to  obtain  a  winding- 
up  order  against  the  Manchester  Association. 
Manchester  and  London  Life  Assurance  and 
Loan  Association,  In  re,  5  L.  B.,  Ch.  640 ;  23 
L.  T.  332  ;  18  W.  R.  1186.  Affirming  9  L.  R., 
Eq.  643  ;  39  L.  J.,  Ch.  695. 

A  life  assurance  society  granted  an  annuity, 
charged  upon  the  assets  of  the  company,  to  the 


petitioner.  Afterwards  the  company  was  dis- 
solved by  resolutions  of  the  shareholders,  and  its 
assets  transferred  to  company  B.  By  the  deed 
of  transfer  it  was  agreed  that  all  the  liabilitieB 
of  company  A.  should  be  paid  out  of  the  assets 
of  company  B.,  and  that  company  B.  should 
indemnify  company  A.  against  them.  It  was 
also  provided  that  both  companies  should  use 
their  best  endeavours  to  induce  the  policy- 
holders and  grantees  of  company  A.  to  take  in 
exchange  policies  and  grants  of  company  B« 
The  petitioner  received  his  annuity  und^r  hia 
grant  from  company  A.  before  the  amalgama« 
tion,  and  afterwards  from  company  B.,  and> 
gave  receipts  in  the  name  of  company  B.,  nntil 
that  company  stopped  payment,  but  his  grant 
was  never  exchanged  for  a  grant  of  company  B. : 
— Held,  that  he  had  not  accepted  company  B.  as 
his  debtor  in  place  of  company  A.  Amily  En^ 
dotoment  Society,  In  re,  5  L.  R.,  Ch,  118  ;  39 
L.  J.,  Ch.  306  ;  21  U  T.  775. 

G.  effected  three  life  policies  with  the  M« 
Society,  without  participation  of  profit,  and  it 
afterwards  amalgamated  with  the  A.  Company, 
transferring  its  assets  and  liabilities  to  that 
company.  A  notice  of  the  amalgamation  was 
sent  to  G.'s  assignees,  requesting  them  to  send 
in  their  policies  to  be  indorsed  by  the  A.  Com- 
pany. To  this  no  reply  was  made.  Afterwards 
a  more  specific  request  was  made,  asking  them 
to  send  in  the  policies  to  be  indorsed.  This  was 
done,  but  upon  the  company  further  asking  the 
assignees  to  sign  a  memorandum  that  they 
agr^d  to'  the  amalgamation,  the  assignees  re- 
fused to  do  so,  and  the  policies,  though  they 
had  been  sent  in  to  the  company  wero  not  in- 
dorsed, but  returned  without  any  alteration. 
Meanwhile  the  premiums  wero  paid  to  the  A. 
Company,  which  under  the  terms  of  the  amal- 
gamation was  authorized  to  receive  them.  The 
M.  Company  and  the  A.  Company  having  both 
been  ordered  to  be  wound  up,  the  assignees 
sent  in  a  claim  against  the  M.  Company  in  re- 
spect of  the  policies  : — Held,  that  they  had  not 
accepted  the  A.  Company  in  place  of  the  M. 
Company,  and  the  claim  was  allowed.  Medical 
and  Invalid,  and  Oeneral  Life  Assurance 
Society,  In  re,  Griffith's  case,  6  L.  R.,  Ch.  374  y 
40  L.  J.,  Ch.  464 ;  24  L.  T.  455  ;  19  W.  R.  491. 

An  insurance  company  having  transferred  its 
business  to  another  company,  a  person  who  had 

Surchased  an  annuity  from  the  former  company, 
eclined  to  accept  the  liability  of  the  latter 
company  in  lieu  of  his  contract  with  the 
former  : — Held,  that  the  receipt  by  him  o£ 
payments  in  respect  of  his  annuity  from  the 
latter  company  was  not  evidence  of  adoption 
by  him  of  the  transfer,  or  that  he  regarded 
that  company  in  any  other  light  than  as  the 
agent  of  the  former  company.  India  and 
London  Life  Assurance  Company,  In  re,  Dyke's 
case,  20  W.  B.  586.  Affirmed  on  appeal,  7 
L.  R.,  Ch.  661  ;  41  L.  J.,  Ch.  601 ;  27  L,  T. 
191  ;  20  W.  R.  790. 

In  1861,  C,  a  widow,  effected  a  policy  on  her 
own  life  with  the  W.  society  "  with  profits,  such 
profits  to  be  appropriated,  so  as  to  make  the 
policy  payable  during  the  lifetime  of  the  as- 
sured." In  1863,  the  society  (whose  deed  con- 
tained no  power  to  do  so)  transferred  its  business 
to  the  B.  association,  and  on  this  occasion  a 
ciroular  was  sent  to  the  policy-holders  of  the 
W.  society,  announcing  the  union  of  the  two 
companies,  and  stating  that  the  terms  and  con^ 
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ditioDS  contained  in  the  policies  would  remain 
unaltered  by  this  arrangement ;  that  the  union 
of  companies  increases  business,  bonuses,  &c., 
and  that  it  had  been  arranged  that  in  all  future 
bonuses  they  should  participate  on  an  equality 
with  the  other  policy-holders  in  the  conjoint 
companies.  The  circular  further  offered  an  in- 
donement  on  the  policy  or  a  new  policy  in  ex- 
change. G.  took  no  notice  of  this  circular,  but 
paid  her  premiums  to  the  B.  association,  and  ac- 
cepted receipts  from  them  until  1865,  when  the 
B.  association  transferred  its  business  to  the  £. 
society.  From  that  time  she  paid  her  premiums 
to  the  E.  society  and  accepted  receipts  from 
them.  In  1867  she  reoeiyed  a  circular  from  the 
£.  society,  announcing  that  a  bonus  had  been 
allotted  by  the  £.  society,  and  that  a  rever- 
sionary sum  had  been  added  to  her  policy.  Bhe 
took  no  notice  of  this  circular,  In  the  winding- 
up  she  and  her  husband  claimed  on  her  policy 
against  the  W.  society,  which  contended  that  her 
only  claim  was  against  the  £.  society  : — Held, 
that  she  was  entitled  to  rank  as  a  creditor  of  the 
W.  society,  dmquest't.  case,  1  Ch.  D.  334  ;  45 
L.  J.,  Ch.  336  ;  33  L.  T.  762—0.  A. 


V.    WINDING   UP. 

].  JUBIBDICTION  OF  COUBT  AS  TO. 


Petition— PximA  fiteie  Case.]— The  33  k  34 
Vict.  c.  61,  s.  21,  allows  the  winding-up  of  an  in- 
surance company  on  the  ground  that  it  is  insol- 
Tent,  taking  into  account  its  prospective  liabilities, 
but  provides  that  no  heanng  shall  *be  given  to 
the  petitioner  until  a  primft  facie  case  has  been 
established.  A  petition  having  been  answered 
by  a  fiat,  the  vice-chancellor  held  that  this  was 
equivalent  to  granting  a  hearing.  On  appeal  to 
the  lord  chancellor  to  withdraw  the  fiat : — Held, 
that  this  was  unnecessary,  it  being  still  open  to 
the  vice-chancellor  to  consider  whether  a  prim& 
facie  case  was  made.  Ikropean  Assurance 
Company,  In  re,  19  W.  R.  881. 

The  practice  in  future  will  be  to  answer  such 
petitions  by  a  fiat,  directing  the  judge  to  inquire 
whether  a  prim&  facie  case  is  made,  so  as  to  avoid 
the  advertisement  of  the  petition.    lb, 

A  petition  was  presented  by  two  policy-holders 
to  wind  up  compulsorily  an  insurance  company 
which  was  being  wound  up  voluntarily,  contain- 
ing charges  of  false  representations  and  in- 
solvency : — Held,  that  where  a  company  was 
being  wound  up  voluntarily  it  was  unnecessary 
to  consider  whether  a  primft  facie  case  >fvas  stated, 
nor  to  order  security  for  costs  under  the  Assur- 
ance Oompanies  Act,  1870  (33  k  34  Vict.  c.  61). 
British  Alliance  Assurance  Corporation,  In  re, 
9  Oh.  D.  635  ;  38  L.  T.  600 ;  26  W.  R.  628. 

Held,  that  policy-holders  might  present  a  peti- 
tion under  the  Act  of  1870,  although  their  debts 
did  not  amount  to  50/. ;  that  a  statement  that 
under  the  circumstances  the  company  was  *'  ad- 
mittedly insolvent "  was  a  sufficient  statement 
that  they  could  not  pay  their  debts ;  and  that  the 
allegations  of  false  representations,  and  the  ap- 
pointment of  the  secretary  as  provisional  liqui- 
dator, were  sufficient  to  render  it  just  and  equit- 
able to  make  a  winding-up  order.    Ih» 

Held,  also,  that  upon  demurrer  to  a  petition 
the  counsel  for  the  petitioner  must  open  nis  case. 
Ih. 

IFiid«r  Companies  Aot,  1868.]— The  effect  of 


the  20  and  21  Vict.  c.  80,  was  to  leave  the  7  &  8 
Vict.  c.  110  repealed  as  to  insurance  companies 
formed  in  the  interval  between  the  passing  of 
the  19  &  20  Vict.  c.  47,  and  the  passing  of  the 
20  &  21  Vict.  c.  80 ;  and  therefore  sach  com- 
panies were  not  required  to  be  registered ;  and 
they  may  be  wound  up  as  unregistered  companies 
under  the  Companies  Act,  1 862.  Bank  of  London 
and  Xational  Provincial  Insurance  Association, 
In  re,  6  L.  R.,  Ch.  421 ;  40  L.  J.,  Oh.  562  ;  19 
W.  R.  484. 

An  insurance  company  registered  under  7  &  8 
Vict.  c.  110,  resolved  upon  a  voluntary  winding- 
up,  priQr  to  the  25  &  26  Vict.  c.  89,  under  which 
the  company  had  never  been  registered : — Held, 
that  such  company  was  precluded  by  25  &  26 
Vict.  c.  89,  s.  209,  from  presenting  a  petition  to 
wind  up,  either  solely  or  in  conjunction  with  a 
contributory.  Waterloo  Life  Assurance  Com* 
pany,  In  re,  31  Beav.  586. 

ITnder  Companies  Aets,  1870.] — The  court  has 
by  virtue  of  s.  2  of  the  Life  Assurance  Companies 
Act,  1870,  jurisdiction  to  wind  up  an  unregistered 
mutual  life  assurance  society  under  the  Oom- 
panies Act,  1862.  Great  Britain  Mutual  Life 
Assurance  Sinnety,  In  re,  16  Oh.  D.  246 ;  51  L.  J., 
Oh.  10 ;  43  L.  T.  684 ;  29  W.  R.  202— C.  A. 

Liability  of  Poliey-holders.] — ^But,  semble, 
that  the  holders  of  policies  in  such  a  society  are 
not  liable  to  contribute  to  the  payment  of  any 
debts ;  and  that  all  that  can  be  done  in  the 
winding-up  is  (after  payment  of  the  costs)  to 
distribute  the  funds  of  the  society  among  the 
policyholders  in  proportion  to  the  amounts  of 
their  respective  claims.    lb. 

Hearing  of  Petition.] — When  a  company,  re- 
spondents ^  a  winding-up  petition,  dispute  the 
validity  of  the  petitioner's  debt  they  must  adduce 
on  the  hearing  such  evidence  as  will  shew  the 
court  that  there  is  a  question  to  be  tried.  If 
they  fail  to  do  this,  a  winding-up  order  ought  to 
be  made.    Ih, 

Sohome  of  Liquidation  and  Arrangement.  J— 
The  Albert  Life  Assurance  Company  had,  during 
the  period  of  its  existence,  absorbed  a  number  of 
other  similar  companies,  undertaking  their  lia- 
bilities. This  company  and  several  of  the  ab- 
sorbed companies  were  ordered  to  be  wound  up. 
Numerous  policies  issued  by  the  absorbed  com- 
panies were  still  current,  some  only  of  the  holders 
of  these  having  accepted  the  Albert  Company  in 
lieu  of  the  absorbed  companies.  In  order  to  put 
an  end  to  the  liquidation,  a  scheme  of  reconstruc- 
tion was  proposed  and  accepted  by  laige  ma- 
jorities, at  meetings  held  both  of  the  shareholders 
and  creditors  of  the  Albert  Company,  and  also 
of  the  policy-holders  of  the  absorbed  companies. 
The  outline  of  the  scheme  was,,  that  the  con- 
tributories  of  the  Albert  should  pay  up  something 
more  than  the  full  amount  of  their  shares  ;  the 
contributories  of  the  absorbed  companies  should 
pay  such  an  additional  sum  as  would  be  suffi- 
cient to  raise  the  whole  fund  to  the  amount  of 
the  claims,  less  five  per  cent.,  and  that  the 
creditors  should  give  up  five  per  cent,  of  their 
claims.  The  fund  thus  raised  was  to  be  handed 
over  to  trustees  for  a  new  assurance  company, 
which  was  to  take  over  all  the  business,  and 
undertake  to  fulfil  all  liabilities,  the  trust  fund 
being  held  in  trust  to  secure  payment : — Held 
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that  M  it  wan  practically  impoflmble  to  aflcertain 
the  tnie  amooDt  at  the  valid  claims  upon  all  the 
cnrrcnt  policies,  the  court  could  not  be  jodicially 
mtiHfied  that  majorities,  in  nnmber  representing 
three-fourths  in  value  of  the  creditors  of  the 
several  companies,  had  respectifelj  assented  to 
the  scheme,  and  therefore  the  court  had  no  power, 
an<lcr  the  Joint  Stock  Companies  Arrangement 
Act,  1870,  to  sanction  the  scheme.  Albert  Life 
AMurance  Company^  In  r^,  6  L.  B.,  Ch.  881 ;  40 
L.  J.,  Ch.  605 ;  24  L.  T.  768 ;  19  W.  E.  670— L.  J. 
Held,  also,  that,  as  regards  the  absorbed  com- 
panies, the  95th,  159th,  and  160th  sections  of  the 
Companies  Act,  1862,  did  not  apply,    Jh. 

^— BedoetloAOf  CoBtraetf.]— Two  petitions 
having  been  presented  bj  policy-holders  for  the 
winding-up  of  a  mutual  life  assurance  society, 
the  society  admitted  their  insolvency,  and  a 
winding-up  order  was  made  on  the  second  peti- 
tion, on  the  ground  that  the  validity  of  the  first 
petitioner's  debt  was  disputed^  But  liberty  was 
given  to  the  first  petitioner  to  apply  for  the  costs 
of  her  petition,  if  her  claim  should  be  ultimately 
cfltablished.  Hhe  appealed,  and  before  the 
appeal  came  on  for  bearing  a  committee  of 
p^jlicy-holdcrs  was  formed,  who  desired  that  the 
court  should  exercise  the  power  given  to  it  by 
a.  22  of  the  Life  Assurance  Companies  Act,  1870, 
of  reducing  the  amount  of  the  contracts  of  the 
society  instead  of  making  a  winding-up  order  : — 
Held,  that  this  power  could  not  be  exercised  so 
long  as  the  winding-up  order  remained,  and  that 
the  order  ought  to  be  discharged,  and  a  meeting 
of  the  policy-holders  summoned  in  order  to 
ascertain  their  wishes.  Oreat  Britain  Mutual 
Life  Asturanrt'  Soeiety,  In  re,  16  Ch.  D.  246  ; 
51  L.  J.,  Ch.  10  ;  43  L.  T.  684  ;  29  W.  R.  202— 
C.A. 

And  the  further  hearing  of  the  appeal  was 
adjourned  until  after  the  meeting  should  have 
been  held.    lb, 

A  petition  having  been  presented  for  the 
winding-up  of  a  life  assurance  company,  an 
order  was  made  under  the  Life  Assurance  Com- 
panies Act,  1870,  s.  22,  directing  a  scheme  to  be 
prepared  for  the  reduction  of  the  contracts  of 
the  company :— Held,  that  in  the  absence  of 
Ruecial  circumstances  the  contracts  to  be  in- 
cluded in  a  scheme  for  reduction  are  to  be  ascer- 
tained not  at  the  time  of  settling  the  scheme, 
nor  at  the  date  of  the  order  directing  a  scheme, 
but  at  the  date  of  the  presentation  of  the  wind- 
ing-up petition,  so  that  no  persons  whose  con- 
tracts have  not  matured  into  debts  until  after 
the  presentation  of  the  petition  are  entitled  to 
bo  paid  in  full.  Orrat  Britain  Mutual  Life 
A^mrance  Society ^  In  re,  20  Ch,  D.  351  ;  51 
L.  J.,  Ch.  606  ;  46  L.  T.  73,  616  ;  SO  W.  R.  374 
— C.  A.  Affirming  19  Ch.  D.  39  j  61  L.  J.,  Ch.  7  : 
45  L.  T.  654  ;  30  W.  R.  145. 

2.  Liability  of  Contributoeies. 

Bhareholdert.]— An  unregistered  assurance 
society  issued  policies  under  which  the  assets  of 
the  company  alone  were  liable.  The  company, 
being  insolvent,  was  registered  as  an  unlimited 
comimny,  under  the  act  of  1862,  and  immediately 
af  torwanis  orderetl  to  be  wound  up  : — Held,  that 
the  shareholders  were  liable  beyond  the  amount 
of  their  shares  for  the  expenses  of  the  winding- 
up  ;  but  that  there  was  no  liability  beyond  the 


amount  of  the  shares  for  any  breadi  of  contract 
involved  in  ceasing  to  cany  on  business.  Zef  A- 
bridge  v.  Adawu,  13  L.  R.,  £q.  547  ;  41  L.  J., 
Ch.  710 ;  26  L.  T.  647  ;  20  W.  R.  362. 

In  the  case  of  an  insurance  company  in  liquida- 
tion, whose  assets  are  limited  as  regards  policy- 
holders and  unlimited  as  r^ards  o^er  creditors, 
s.  38,  sub-s.  6.  of  the  Companies  Act,  1862,  is 
only  intended  to  protect  the  contribntories  as 
against  the  claims  of  the  policy-holders,  and  does 
not  affect  the  liability  of  contribntories  who 
have  not  compromised  their  liabilities,  nnder 
s.  160,  to  pay  the  whole  of  the  costs  of  the 
liquidation,  although  the  whole  of  the  nominal 
share  capital  has  been  called  up.  Aeeidental 
Death  Inturanee  Company ^  In  re,  7  Ch.  D.  668  ; 
47  L.  J.,  Ch.  396  ;  26  W.  R.  473. 

The  deed  of  settlement  of  an  insurance  com- 
pany registered  in  1854  under  7  &  8  Vict.  c.  110, 
provided  that  every  policy  issued  by  the  com- 
pan  V  should  contain  a  proviso  limiting  the  claims 
oi  the  policy-holder  to  the  amount  of  the  share 
capital,  but  left  the  liabilities  of  the  shareholders 
in  other  respects  unlinuted.  All  the  policies 
issued  by  the  company  contained  the  required 
proviso.  In  1868  the  company  was  ordered  to 
be  wound  up.  During  the  liquidation  the  whole 
of  the  nominal  share  capital  was  called  up,  and 
several  of  the  contributories  compromised  their 
liabilities  by  agreements  with  the  liquidator  in 
manner  provided  by  s.  160  of  the  Companies 
Act,  1862,  and  Rules  of  1862,  Schd.  III.,  Form 
No.  50.  The  liquidator  having,  for  the  purpose 
of  raising  %  fund  for  the  payment  of  the  past 
and  future  costs  of  the  liquidation,  made  a  fur- 
ther call  on  those  contributories  who  had  not 
compromised : — Held,  that  those  contributories 
were  not  entitled  to  require  tliat  the  amounts 
received  under  the  compromises  should  be  mar- 
shalled between  the  liability  for  costs  and  the 
liability  under  ixilicies  ;  and  that  the  contribu- 
tories who  had  not  compromised  alone  remained 
liable  for  the  costs  of  the  liquidation.    lb. 

By  the  deed  of  settlement  of  an  unregistered 
life  af^surance  company,  it  was  provid^  that 
the  liability  of  the  shareholders  in  respect  of 
policies  should  be  limited  to  the  subscribed 
capital.  At  the  time  of  the  winding-up  of  the 
society,  which  happened  in  1869,  9/.  per  share 
of  the  subscribed  capital  remained  uncalled  up, 
and  in  1870  a  call  of  this  91,  per  share  was  made. 
In  1873  a  further  call  of  12/.  per  share  was  made, 
it  having  been  ascertained  that  a  call  to  that 
amount  would,  with  the  9/.  per  share,  pay  the 
debts  of  the  society.  Compromises  were  entered 
iijto  by  the  liquidator  with  certain,  of  the  con- 
tribntories who  were  unable  to  pay  the  calls  in 
full : — Held,  that  where  the  compromise  was  for 
9/.  per  share  or  less,  the  whole  of  the  sum  re- 
ceived by  way  of  compromise  was  to  be  carried 
to  the  account  of  policy-holders,  and  that 
where  the  sum  received  by  way  of  compromise 
amounted  to  more  than  91,  per  share,  then  a  sum 
equivalent  to  9/.  per  share  was  to  be  carried  to 
the  account  of  the  policy-holders,  and  the  residue 
was  to  be  applied  to  the  payment  of  the  general 
creditors  of  the  society.  International  Life  Ai" 
Kuranee  Society j  In  re,  47  L.  J.,  Ch.  88 ;  36 
L.  T.  914. 

By  a  policy  issued  by  a  company  on  the  life  of 
an  individual,  it  was  expressly  provided  that  no 
shareholder  should  be  liable  to  any  claims  under 
the  policy  beyond  the  amount  unpaid  of  his  shares 
in  the  capital  of  the  company.    The  company  had 
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been  ordered  to  be  wound  up,  and  judgment  had 
been  lecoyered  against  the  official  manager  in  re- 
spect of  the  policy.  The  official  manager  then 
applied  for  an  order  for  a  call  on  those  persons 
who  were  on  the  list  of  contribntories  of  the 
company,  sufficient  to  pay  the  amount  of  the 
judgment : — Held,  that  no  call  should  be  made 
upon  any  shareholders  who  had  paid  up  the  full 
amount  of  their  shares  in  the  capital  of  the  com- 
pany, or  upon  any  other  shareholders  beyond 
the  amount  remaining  unpaid  upon  the  shares. 
Athen^gum  Life Iiuuranee  Society,  In  re.  Prince 
of  Wales  Lift  and  Edueatianal  Insurance  Society, 
Ex  parte,  3  De  G.  &  J.  660  ;  28  L.  J.,  Ch.  385  ; 
5  Jur.,  N.  S.  558. 

A  company  granted  policies  of  assurance,  by 
the  terms  of  which  the  assured  had  no  claim 
against  the  shareholders  beyond  the  amount  un* 
paid  on  their  shares.  Under  the  winding-up,  the 
assets  of  the  company,  including  the  full  amount 
payable  on  the  shares,  were  applied  in  paying  the 
policy-holders  and  the  general  creditors  pro  ratd« 
It  was  decided  by  the  Master  of  the  Rolls  that 
the  balance  remaining  due  to  the  general  credi- 
tors, and  the  costs  of  the  winding-up,  must  be 
raised  by  a  call  on  the  shareholders.  On  appeal 
to  vary  this  decision  by  making  the  costs  of 
realizing  the  assets  a  deduction  from  the  assets, 
so  as  to  throw  a  share  of  such  costs  on  the  policy- 
holders : — Held,  that  the  costs  of  realizing  the 
assets,  in  the  course  of  a  winding-up  by  the 
court,  ought  to  be  treated  as  part  of  the  costs  of 
the  winding-up,  and  to  be  borne  wholly  by  the 
shareholders.  Professional  Life  Assurance  Coni' 
pany.  In  re,  3  L.  R.,  Ch.  167  ;  17  L.  T.  631 ;  16 
W.  R.  295. 

Priorities.] — The  deed  of  settlement  of  the 
company,  formed  under  7  &  8  Vict.  c.  1 10,  con- 
tained a  provision  that  each  shareholder,  as  be- 
tween him  and  the  other  shareholders,  should  be 
liable  to  the  debts  of  the  company  in  proportion 
to  his  interest  in  the  property  of  the  company, 
but  not  further  or  otherwise,  and  a  covenant  that 
if  any  shareholder  should  pay  a  debt  due  from 
the  company,  the  debt  should  be  divided  into  as 
many  parts  as  there  were  shares,  and  each  share- 
holder should  pay  one  or  more  such  parts  in  pro- 
portion to  his  interest  in  the  capital  of  the  com- 
pany,such  interest  to  be  determined  by  the  number 
of  his  shares.  It  was  also  provided  that  if  the 
company  was  Indebted  to  a  shareholder,  the 
directors  should  pay  him  as  if  he  was  not  a 
shareholder :— Held,  that  on  the  winding-up  of 
the  company,  the  shareholders,  who  were  credi- 
tors of  the  company,  were  entitled  to  be  paid  in 
full  like  other  creditors,  by  means  of  a  caU  on 
the  shareholders,  they  being  debited  with  the 
call  in  respect  of  their  own  shares,  and  that  if 
any  of  the  shareholders  could  not  pay  the  call, 
the  deficiency  must  be  made  up  by  the  others. 
Professional  Life  Assurance  Company,  In  re, 
supra. 

By  the  terms  of  the  policies  granted  by  a  com* 
pany,  the  shareholders  of  the  company  were  not 
to  bfe  liable  further  than  as  to  their  respective 
shares  in  the  capital  df  the  company.  The  share- 
holders had  not  paid  up  the  full  amount  of  their 
shares  when  the  company  suspended  business  : — 
Held,  that  those  who  had  insured  must  have  a 
right  out  of  the  funds  of  the  company,  made  up 
as  they  ought  to  be,  to  receive  the  value  of  their 
present  interest  in  their  policies.  Evans  v. 
Coventry,  25  L.  J.,  Ch.  489 ;  2  Jur.,  N.  8.  557. 


Affirmed,  8  De  G.,  M.  &  G.  835 ;  26  L.  J.,  Ch.  400 ; 
3  Jur.,  N.  S.  1225. 

By  the  policies  of  an  insurance  company  it 
was  declared  that  the  stock  and  funds  of  the 
company  should  be  subject  and  liable  to  pay  the 
sum  assured,  with  a  proviso  that  the  stock  and 
funds  of  the  company  should  be  alone  liable,  and 
that  no  member  of  the  company  should  be  indi- 
vidually liable  beyond  the  amount  of  his  share 
in  the  capital  stock : — Held,  that  these  policies 
did  not  give  the  assured  a  charge  on  the  funds  of 
the  company,  so  as  to  entitle  them  to  priority 
over  its  general  creditors.  State  Fire  Insurance 
Qtvipany,  In  re,  1  De  G.,  J.  &  S.  634  ;  83  L.  J., 
Ch.  123. 

An  assurance  society  granted  policies  both  in 
a  participating  and  non-participating  form. 
The  former  claiss  stipulated  that  the  funds  and 
property  of  the  society  should,  subject  to  the 
deed  of  settlement,  be  liable  to  pay  the  sum 
assured,  with  such  further  sum  as  should,  pur- 
suant to  the  rules  of  the  society,  be  appropriated 
by  way  of  bonus  or  addition,  with  a  proviso  that 
the  funds  of  the  society  should  alone  be  liable, 
and  negativing  personal  liability.  The  latter 
class  stipulated  that  the  funds  and  property  of 
the  society  should,  subject  to  the  deed,  be  liable 
to  pay  the  sum  assured,  with  a  proviso  that  the 
funds  of  the  society,  by  the  deed  applicable*  to 
the  payment  of  policies,  should  alone,  subject  to 
prior  claims  thereon,  pursuant  to  the  deed,  be 
liable,  and  negativing  personal  liability.  The 
deed  provided  that  the  actuary  should  estimate 
the  amount  of  profits,  that  this  estimate  might 
be  rejected  or  reduced  by  a  meeting  of  share- 
holders, and  that  six-tenths  of  the  divisible 
profits  so  ascertained  should  be  apportioned  by 
the  actuary,  as  he  thought  fair,  among  the 
participating  policy-holders ; — Held,  that  such 
policy-holders  were  not  iiartners.  English  and 
Irish  Church  and  Unircrsity  Assurance  Society, 
In  re,  1  H.  &  M.  85  ;  8  L.  T.  724 ;  11  W.  B.  681. 

Held,  also,  that  claimants  under  both  classes  of 
policies  were  entitled  to  be  paid  out  of  the  assets 
(the  company  being  in  course  of  winding-up) 
pari  passu  with  general  creditors,  as  to  whom 
the  liability  of  the  shareholders  was  unlimited. 
lb. 

The  deed  of  settlement  of  an  assurance  com- 
pany provide  that  every  policy  should  contain  a 
reference  to  the  deed,  and  a  proviso  that  it  should 
take  effect  only  out  of  the  funds  which  "  should, 
under  the  provisions  of  the  deed  at  the  time  when 
the  liability  should  accrue,  be  at  the  disposal  of 
the  directors."  It  also  directed  that  all  sums  in- 
sured should  be  paid  three  months  after  proof  of 
death,  that  a  capital  fund  and  a  life  assurance 
fund  should  be  formed  from  the  subscriptions 
and  the  premiums  respectively,  that  the  latter 
was  to  be  applied  in  payment  of  management, 
expenses,  and  losses  on  policies,  and  that  any 
deficiency  was  to  be  made  up  by  the  capital  fund. 
A  policy  was  granted,  stipulating  that  the  funds 
remaining  at  the  time  of  any  claim  or  demand 
unapplied  and  undisposed  of,  and  inapplicable  to 
prior  demands  pursuant  to  the  deed,  should  be 
liable  to  answer  the  demand,  and  negativing  in- 
dividual liability  : — Held,  that  this  constituted 
a  charge  on  the  funds,  and  that  it  took  priority 
from  the  date  of  proof  of  death,  although  not 
payable  until  three  months  later.  Athenaeum 
Life  Assurance  Society,  In  re,  Prince  of  Wales 
Life  Assurance  Society,  Ex  parte,  Johns.  633  ; 
6  Jur.,  N.  S.  12. 
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Individual  liability.] — ^A  policy  nnder  the 
seal  of  a  company  contained  the  following  pro- 
viso : — "  That  the  policy  or  anything  therein  con- 
tained shall  in  no  case  extend  or  hQ  deemed  or 
constraed  to  extend,  to  charge  or  render  liable 
the  respective  proprietors  of  the  company,  or 
any  of  them,"  to  any  claim  or  demand  whatso- 
ever in  respect  of  the  policy,  or  of  the  assurance 
thereby  made,  beyond  the  amount  of  their,  his 
or  her  individual  share  or  shares  in  the  capital 
stock  of  the  company ;  but  that  the  capital  stock 
and  funds  of  the  company  shall  alone  be  charged 
and  liable  to  answer  all  claims  and  demands  by 
virtue  of  the  assurance,  or  incident  thereto : — 
Held,  that  the  terms  of  the  policy  precluded  the 
assured  from  any  remedy  at  law  against  indi- 
vidual shareholders,  and  consequently,  that  after 
using  due  diligence  to  obtain  satisfaction  of  a 
judgment  recovered  against  the  company  in  an 
action  on  such  policy,  by  execution  against  their 
property,  he  was  not  entitled  to  issue  execution 
against  an  individal  shareholder,  under  7  &  8  Vict, 
c.  110,  ss.  66,  68.  Halket  v.  Merchant  TVaderi' 
IfMurance  Qtmpany,  13  Q.  B.  960  ;  19  L.  J.,  Q. 
B.  59  ;  14  Jur.  222  ;  S.  P.,  Hauell  v.  Merchant 
Traders*  Insurance  dm^pany,  4  Ex.  625  ;  19 
L.  J.,  Ex.  183  ;  8,  P.,  Athenteum  Life  Assurance 
Cafnpany^  In  re,  4  Kay  &  J.  517  ;  27  L.  J.,  Ch. 
798  ;  4  Jut.,  N.  S.  1137. 

Joint  Ckintraet  to  Pay  out  of  Capital  Btoek 
only.] — In  an  action  against  five  persons  on  a 
policy,  the  declaration  alleged  that  they  were 
shareholders  of  and  partners  in  tiie  General 
Maritime  Assurance  Company ;  that  the  plaintiff 
effected  a  policy  with  the  company  on  a  ship  for 
twelve  months,  by  which  "  it  was  declared  and 
agreed,  by  and  between  the  company  and  the 
assured,  that  the  capital  stock  and  funds  of  the 
company  should  alone  be  liable  to  answer  and 
make  g(K>d  all  claims  and  demands  whatsoever 
under  or  by  virtue  of  the  policy  ;  and  that  no 
proprietor  of  the  company  should  be  in  anywise 
subject  or  liable  to  any  claims,  nor  in  anywise 
charged,  by  reason  of  the  policy,  beyond  the 
amount  of  his  shares  in  the  capital  stodc  of  the 
company,  it  being  one  of  the  original  and  funda- 
mental principles  of  the  company  that  the 
responsibility  of  the  individual  proprietors  should 
in  all  cases,  and  under  all  circumstances,  be 
limited  to  their  respective  shares  in  the  capital 
stock."  Averment,  that  in  consideration  that 
the  plaintilf  paid  the  premium  for  the  insurance 
of  1,100/.,  and  undertook  to  perform  all  things  in 
the  policy  on  the  part  of  the  assured  to  be  per- 
formed, the  defendants  promised  him  that  they 
would  become  insurers,  and  perform  all  things  in 
the  policy  on  their  part  as  insurers  to  be  per- 
formed ;  and  the  defendants  became  insurers, 
and  subscribed  the  policy.  The  declaration 
averred  a  loss ;  that  the  capital  stock  and  funds 
of  the  company  were  sufficient  to  pay  the  1,100/., 
but  that  the  defendants  bad  not  paid.  On  the 
trial  the  plaintiff  put  in  the  deed  of  settlement 
of  the  company  and  the  policy,  and  proved  that 
the  defendants  were  shareholders,  and  one  of 
them,  G.,  a  director  in  the  company.  The  deed 
of  settlement  recited  that  the  company  was 
formed  for  the  purpose  of  effecting  insurances  on 
vessels,  and  that  it  was  agreed  that  the  capital 
should  consist  of  1,000,000/.,  in  100/.  shares  ;  that 
the  business  of  the  company  might  be  carried  on, 
although  the  whole  of  the  capital  of  the  company 
was  not  subscribed  for ;  that  the  direction  of  the 


affair  should  be  confided  to  a  board  of  directors, 
who  had  power  to  make  calls ;  that  every  policy 
should  be  signed  by  three  directors,  and  they 
should  be  indemnified  out  of  the  funds  of  the 
company  for  all  liabilities ;  that  the  directors 
should  cause  it  to  be  stated  in  every  policy  that 
the  subscribed  capital  of  1,000,000/.  and  the 
funds  of  the  company  should  alone  be  liable  to 
make  good  all  claims  upon  the  company  in 
respect  of  such  policy ;  that  the  directors  signing 
the  policy  should  not  be  responsible  to  a  greater 
extent  than  the  funds  in  their  hands  or  power ; 
and  that  no  proprietor  should  be  liable  beyond 
the  amount  of  the  unpaid  part  of  his  shares. 
The  policy  purported  to  be  made  between  the 
company  and  the  assured,  and  was  signed  by 
three  directors  of  the  company,  none  oi  whom 
were  defendants.  Evidence  was  also  given  that 
only  75,000  shares  had  been  subscril^  for,  of 
which  5,000  were  held  by  the  defendants  and 
others  at  the  time  of  the  commencement  of  the 
suit,  the  remainder  having  become  forfeited; 
that  calls  had  been  made  to  the  extent  of  25/.  per 
share  ;  and  that  the  company  had  ceased  to  under- 
write policies.  On  behalf  of  G.  it  was  proved 
that  the  company  had  not  at  the  time  of  the 
loss,  nor  since,  any  available  funds  in  their  hands 
wherewith  to  satisfy  the  plaintiff's  claim : — 
Held,  first,  that  the  policy  amounted  to  a  joint 
contract  that  the  company  should  pay  out  of 
their  capital  stock.  JSdllett  v.  Dowdall,  18 
Q.  B.  2 ;  21  L.  J.,  Q.  B.  98 ;  16  Jur.  462— 
Ex.  Ch. 

Held,  secondly,  that  the  declaration  shewed  a 
joint  promise  by  the  defendants,  and  was  there- 
fore good,    Ih, 

Pait  Shareholders.]— A  company  compulsorily 
registered  under  s.  209  of  the  Companies  Act, 
1862,  is  in  the  same  position  as  a  company  volun- 
tarily registered  under  that  act,  and  has  all  the 
benefits  and  is  subject  to  all  the  liabilities  which 
other  companies  have  or  are  subject  to  under 
the  act,  and  is  therefore  affected  by  the  provisions 
of  s.  38.  Ramsay's  case,  46  L.  J.,  Ch.  411 ;  35 
L.  T.  654  ;  25  W.  R.  279— C.  A. 

Therefore  a  shareholder  in  an  insurance  com- 
pany, compulsorily  registered  under  s.  209,  who 
has  transferred  his  shares  within  a  year  before 
the  presentation  of  a  petition  to  wind  up  the 
company,  is  liable  to  be  placed  on  the  B.  list  of 
oontributories  as  a  past  member  under  s.  38, 
although  that  section  applies  in  terms  only  to 
companies  formed  under  the  act.    Ih, 

Where  Trantfer.] — ^The  deed  of  settlement  of 
an  insurance  society,  originally  registered  under 
the  Industrial  and  Provident  Societies  Acts,  and 
established  primarily  for  the  purpose  of  effecting 
insurances  against  sickness  and  infirmity  and  on 
lives,  after  stating  the  objects  of  the  society, 
continued  as  follows :  "  And  generally  to  make 
and  effect  insurances  against  all  and  every  kind 
of  risk,  special  or  general,  which  may  be  effected 
according  to  law."  The  society,  after  confining 
its  operations  to  life  insurance  for  twelve  years, 
commenced  a  fire  insurance  business  in  a  sepa- 
rate department,  the  capital  of  which  was  raised 
by  the  issue  of  B.  shares.  Afterwards,  under 
the  belief  that  such  issue  was  ultr&  vires,  the 
fire  business  was  made  over  to  a  new  company, 
the  B.  shares  being  cancelled,  and  shares  in  the 
new  company  being  allotted  to  the  B.  share- 
holders in  lieu  thereof.     The  new  company  was 
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snbeequenUy  wound  up  : — Held,  that  the  carry- 
ing on  of  a  fire  insurance  business  by  the  original 
society  was  not  ultri  vires ;  that  the  issue  of  the 
B.  shares  was  valid ;  and  that  the  B.  share- 
holders were  liable  in  the  winding-up  to  con- 
tribute as  past  members.  Norwich  Provident 
Inturance  Society,  In  re,  Bath's  eaae,  8  Ch.  D. 
334  ;  47  L.  J.,  Ch.  601 ;  38  L.  T.  267  ;  26  W.  R. 
441— C.  A.    Affirming  26  W.  R.  56. 

Exehanging  Shares  for  those  in  Hew  Company 
— Other  Shares  paid  in  Cash.]— The  deed  of 
settlement  of  an  insurance  association,  dated  in 
1856,  contained  clauses  empowering  the  directors, 
with  the  sanction  of  general  meetings,  to  pur- 
chase shares  on  behalf  of  the  association  ;  and  to 
dissolve  the  association,  and  transfer  the  business 
to  any  other  insurance  company.  The  association 
was  never  registered ;  and,  in  1858,  it  was  re- 
solved that  the  business  should  be  transferred  to 
a  company ;  each  proprietor  in  the  association  to 
have  the  option,  either  of  being  repaid  in  money 
the  amount  he  had  paid  upon  lus  association 
shares,  or  to  have  the  company^s  shares  allotted 
to  him  in  lieu  of  his  association  shares.  The 
transfer  having  been  effected  by  deed,  and  the 
company  and  the  association  being  both  after- 
wards in  liquidation  : — Held,  that  a  shareholder 
in  the  association  who  had  for  some  of  his  asso- 
ciation shares  received  the  company^s  shares, 
and  for  others  cash,  was  liable  to  be  retained  on 
the  list  of  contributories  of  the  association. 
Bank  of  London  Amu  ranee  Astociation,  In  re, 
Parfs  case,  10  L.  R.,  Eq.  622 ;  23  L.  T.  305  ;  18 
W.  a  977. 

Enrolment  by  Company  of  Persons  eeasing  to 
be  Members  —  Hon-enrolment.]  —  In  1844  the 
European  Life  Assurance  Company  obtained  an 
act  conferring  on  it  certain  powers,  and  enacting 
that  when  any  persons  should  cease  to  be  share- 
holders of  the  company,  or  when  any  other  per- 
sons should  be  admitted  as  shareholders  of  the 
company,  the  company  should  within  six  months 
from  the  happening  of  such  event  cause  to  be 
inroUed  in  the  High  Court,  of  Chancery  a  memo- 
rial of  the  naioe,  residence,  and  description  of 
every  person  so  ceasing  to  be  a  shareholder,  and 
of  every  person  so  admitted  to  be  a  member  of 
the  company,  and  that  until  such  inrolment  the 
persons  whose  names  should  appear  in  the  then 
last  inrolled  memorial  should  be  liable  to  all 
legal  proceedings  under  the  act  as  existing 
shareholders  of  the  company,  and  should  be  en- 
titled to  be  reimbursed  out  of  the  funds  or  pro- 
perty of  the  company  for  all  losses  sustained  in 
consequence.  In  1858  arrangements  were  made 
for  the  transfer  of  the  business  and  assets  of  the 
European  Company  to  the  People's  Provident 
Society,  and  a  deed  of  amalgamation  was  exe- 
cuted, whereby,  in  pursuance  of  ^ese  arrange- 
ments, the  European  Company  transferred  its 
business  and  assets  to  the  People's  Society, 
which  covenanted  to  pay  and  satii^  the  debts 
and  liabilities  of  the  European  Company  and  to 
indemnify  the  shareholders  of  the  European 
Company  in  respect  thereof.  Some  of  the  share- 
holders of  the  European  Company  received  8/. 
per  share,  and  the  rest  (except  five)  received 
shares  in  the  People's  Society  in  respect  of  their 
shares  in  the  European  Company.  In  considera- 
tion thereof  they  transferred  theii'  shares  in  the 
European  Company  to  the  general  manager  of 


the  People's  Society.  D.  was  one  of  the  share- 
holders who  thus  transferred  his  four  shares,  for 
which  he  received  8/.  a  share.  No  memorial  of 
the  transfer  was  ever  inrolled  in  chancery,  nor 
was  it  registered  in  the  books  of  the  company. 
The  European  Company  was  ordered  to  be 
wound  up,  and  D.'s  name,  which  appeared  in 
the  last  inrolled  memorial  in  respect  of  the  four 
shares,  was  placed  on  the  list  of  contributories  : 
— Held,  that  there  was  nothing  in  the  Act  of 
1844  which  made  D.  liable  to  be  a  contributory 
in  the  winding-up  of  the  company,  and  that  he 
was  entitled  to  have  his  name  removed  from  the 
list  of  contributories.  ^Daman's  case,  3  Ch,  D, 
21  ;  45  L.  J.,  Ch.  801  ;  34  L.  T.  929- C.  A. 

Company  not  liable  as  Shareholder  of  Com- 
pany bought  up.] — The  B.  N.  company  was  an 
insurance  company  established  with  101,  shares 
under  a  deed  oi  settlement  which  provided  that 
every  instrument  whereby  the  company  became 
liable  to  pay  money  should  contain  a  clause 
limiting  the  liability  of  shareholders  to  the 
amount  payable  on  their  shares.  The  deed  con- 
tained a  power  to  the  company,  with  the  sane* 
tion  of  an  extraordinary  general  meeting,  to 
purchase  the  business  of  any  other  company  of 
a  similar  nature,  upon  such  terms  as  the  meet- 
ing should  think  fit.  The  company  resolved  to 
purchase  the  business  of  the  B.  C.  company,  an 
insurance  company  whose  capital  was  divided 
into  50/.  shares,  on  each  of  which  ol.  had  been 
paid,  and  whose  deed  of  settlement  contained  no 
power  to  sell  the  business.  The  transaction  was 
completed  by  purchasing  the  shares  of  the  B.  C. 
company,  which  were  transferred  to  various 
officers  of  the  B.  N.  company.  Subsequently  a 
deed  was  executed  by  which  these  transferees 
transferred  their  shares  to  the  B.  N.  company, 
and  thereupon  that  company  was  entered  on  the 
register  of  shareholders  of  the  B.  C.  company, 
and  remained  so  registered  for  some  years.  This 
deed  was  never  sanctioned  by  a  general  meeting 
of  the  B.  N.  shareholders.  An  order  having  been 
made  for  winding  up  the  B.  C.  company : — Held, 
that  the  transfer  of  the  shares  to  the  B.  K.  com- 
pany was  ultra  vires  and  invalid,  and  that  the 
B.  N.  company  could  not  be  placed  on  the  list  of 
contributories  of  the  B.  C.  company.  BritUh 
Nation  Life  Assurance  Assoeiation  (^Liquida' 
tors\  Ex  parte,  8  Ch.  D.  679  ;  48  L.  J.,  Ch.  118  ; 
39  L.  T.  136  ;  27  W.  R.  88— C.  A. 

Liability  of  Shareholders  and  participating 
Poliey-holden  inter  se.] — The  articles  of  asso- 
ciation of  an  unlimited  mutual  insurance  society 
provided  that  the  company  should  at  first  con- 
sist of  two  classes  of  members,  namely,  share- 
holders, so  long  as  there  should  be  any,  and  as- 
surance members,  who  were  policy-holders  with 
participation  in  the  profits  and  registered  as 
members ;  and  that  when  the  shareholders  should 
be  paid  off  under  the  scheme  provided  for,  then 
the  company  should  consist  of  assurance  mem- 
bers only.  The  shareholders  were  to  have  6/. 
per  cent,  on  their  paid-up  calls,  and  every  three 
years  the  profits  were  to  be  calculated,  and  one- 
fourth  paid  to  the  shareholders,  and  the  other 
three-fourths  carried  to  the  assurance  fund  and 
appropriated  by  way  of  bonus  to  the  policies  of 
the  participating  policy-holders  who  had  paid 
five  years'  premiums.  The  company  was  wound 
up  before  tne  shareholders  had  been  paid  off,  and 
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the  partioipating  policy-holders  were  declared 
by  the  court  to  be  contributories  : — Held,  that 
although  the  participating  policy-holders  were 
members  and  contributories  under  the  special 
terms  of  the  articles,  they  could  not  be  called 
upon  to  contribute  until  the  shareholders  had 
been  exhausted.  The  presumption  of  law  that 
in  the  absence  of  express  stipulation,  partners 
must  share  losses  in  the  same  proportion  as  they 
share  profits,  held  not  to  apply  to  such  a  case, 
the  assured  members  having  no  direct  participa- 
tion in  profits.  Albion  Life  Atturance  Society^ 
In  re,  16  Ch.  D.  83 ;  43  L.  T.  623  ;  29  W.  fi. 
109— C.  A. 


Policy-holder  who  hai  Afsigned.] — ^Where 


the  constitution  of  a  life  insurance  society  was 
such  that  participating  policy-holders  were 
liable  as  contributories  after  shareholders,  it 
was  held  on  the  construction  of  the  articles  that 
a  policy-holder  who  had  assigned  his  policy  be- 
fore the  winding-up  was  not  liable  as  a  contri- 
butory, although  no  other  person  had  been  made 
liable  to  contribute  in  respect  of  his  policy  in 
his  stead.  Albion  Life  Assurance  Society,  In 
re,  Bromi,  Ex  parte,  18  Ch.  D.  639  ;  60  L.  J.. 
Ch.  714  ;  45  L.  T.  269  ;  30  W.  R.  30. 

3.  Claim  and  Pboof  of  Poligt-holders. 

Claims — ^When  aceming.] — The  policies  of  a  com- 
pany provided  that  the  funds  and  property  of  the 
company, "  after  satisfying  all  assurances  granted 
by  the  society  previously  payable,  and  all  other 
prior  charges  on  such  funds  on  property,"  should 
alone  be  liable  for  payment  of  the  sum  assured, 
and  that  no  member  of  the  company  should  be 
liable  for  it  beyond  the  amount  unpaid  on  his 
shares.  An  order  having  been  made  for  wind- 
ing up  the  company  : — Held,  that  a  sum  which 
had  become  payable  on  a  policy  before  the  com- 
mencement of  the  winding-up,  but  had  not  been 
Eaid,  had  no  priority  over  the  claims  of  policy- 
olders,  the  moneys  assured  by  whose  policies 
had  not  become  payable.  International  Life 
Assurance  Compajiy^  In  re,  JPIver,  Ex  parte, 
5  L.  R.,  Ch.  424  ;  23  L.  T.  38  ;  18  W.  R. 
794. 

The  holder  of  a  fire  policy  issued  by  a  fire  insur- 
ance company  is  entitled,  upon  the  company 
being  ordered  to  be  wound  up,  to  prove  in  the 
winding-up  for  the  full  n  mount  of  loss  covered 
by  the  policy  and  sustained  by  him  through  a 
fire  which  has  occurred  in  the  course  of  the 
windiug-up  although  after  the  date  of  the  wind- 
ing-up order,  and  whether  the  time  limited  for 
sending  in  claims  in  the  winding-up  has  expired 
or  not : — A  fortiori,  a  claim  on  account  of  a  fire 
which  has  occurred  after  the  presentation  of  the 
petition  but  before  the  order  to  wind  up,  is  en- 
titled to  proof.  Xorthcm  Qntnties  of  Eng- 
land Eire  Iiuntrajice  Company,  In  re,  Macfar- 
lane's  claim,  17  Ch.  D.  337  ;  60  L.  J.,  Ch.  273  ; 
44  L.  T.  299. 

The  winding-up  of  an  insurance  company 
renders  it  impossible  for  the  company  to  perform 
its  contract  with  the  policy-holder,  who  is  there- 
fore entitled  to  claim  damages  for  the  breach  of 
such  contract ;  and  such  claim  is  unaffected  by 
the  nonpayment  on  his  part  of  the  premiums 
payable  aft«r  the  presentation  of  the  petition. 
Albert  Life  Attsurance  Company,  In  re,  Cooke 
and  Edwards'  case,  9  L.  R.,  Eq.  703  ;  39  L.  J., 
"  .  257  ;  18  W.  R.  426. 


Amovnt — Terms  and  Prioritios.] — In  the  wind* 
ing-up  of  a  life  assurance  company,  a  policy- 
holder will  be  allowed  to  prove  for  such  sums  as 
would  be  charged  for  the  issue  of  a  policy  on 
the  same  terms  as  the  old  policy  was  held  on,  by 
a  company  whose  rates  of  premium  and  cireum- 
stances  are  as  nearly  as  possible  similar  to  those 
of  the  company  in  liquiaation.  Albert  Life  As^ 
stirance  Company,  In  re,  BeWs  case,  9  L.  R., 
Eq.  708 ;  89  L.  J.,  Ch.  539  ;  22  L.  T.  697  ;  18  W. 
R.  688  ;  3.  p,,  Warner's  case,  39  lu  J.,  Ch.  736  ; 
18  W.  R.  1097. 

Participating  policy-holders  are  to  have  the 
benefit  of  any  bonus  declared  before  the  wind- 
ing-up ;  but  in  estimating  the  value  of  their  poll* 
des,  they  are  not  to  be  considered  entitled  to 
future  gains.     lb. 

The  time  of  claim  being  sent  in  is  to  fix  the 
value  of  each  debt^  If  an  assured  life  drops  after 
claim  sent  in,  the  death  of  the  assured  may  be 
used  as  evidence  of  the  value  of  the  policy  at  the 
time  of  claim,     lb, 

A  policy-holder  whose  debt  hasmaturod  before 
the  winding-up,  but  has  not  been  paid,  is  not  en- 
titled to  priority.    lb. 

The  liability  of  the  shareholders  in  an  insur- 
ance company  on  the  policies  they  issued  was 
limited  by  the  terms  of  the  policies  to  the  sub- 
scribed capital : — Held,  that  the  cessation  of 
business  and  winding-up  of  the  company  was 
not  a  breach  of  contract,  so  as  to  make  the  share- 
holders liable  in  full  as  for  damages,  for  the  value 
of  such  policies.     lb. 

An  assurance  company  having  been  ordered  to 
be  wound  up  : — Held,  that  a  policy-holder  was 
entitled  to  prove  for  the  sum  which  a  solvent 
assurance  office,  having  the  same  rate  of  pre- 
miums and  the  same  extent  of  proprietary  capi- 
tal as  the  company  in  liquidation,  would  require 
him  to  pay,  in  order  to  obtain  a  policy  of  the 
same  amount  and  under  the  same  conditions  at 
the  same  premium.  English  Assurance  Com- 
pany,  In  re,  Holdich's  case,  14  L.  R.,  Eq.  72 ; 
42  L.  J,,  Ch.  612 ;  26  L.  T.  416 ;  20  W.  R. 
567. 

Bat-off  of  Polioj-l^oldors.] — A  policy-holder 
borrowed  from  the  company  in  'which  his  life 
was  insured  a  sum  of  money,  and  deposited  his 
policy  yrith  the  company  as  security  for  the 
amount  so  borrowed.  The  company  was  being 
wound  up,  and  the  policy-holder  carried  in  his 
claim  for  the  ascertained  value  of  his  policy. 
The  claim  was  allowed,  and  the  policy-holder 
thereby  became  an  admitted  creditor  of  the  com- 
pany for  the  amount  of  his  claim  : — Held,  that 
the  policy-holder  could  not  set  off  his  claim 
against  the  company  against  the  sum  which  he 
had  borrowed  from  the  company.  Albert  Life 
Assurance  Company,  In  re,  Parlby's  case,  23  L. 
T.  841 ;  24  ib,  226 ;  19  W.  R.  382.  Affirmed 
on  appeal,  40  L.  J.,  Ch.  340  ;  19  W.  R.  615. 

The  official  liquidators  of  an  assurance  com- 
pany admitted  that  a  certain  amount  was  due 
from  the  company  on  a  claim  made  before  the 
winding-up  order,  upon  the  loss  of  a  ship  in- 
sured:— Held,  that  the  policy-holder  was  en- 
titled to  set  off  against  that  amount  sums  due 
from  him  for  unpaid  premiums.  Progress  Assur* 
ance  Company,  In  re,  Bates,  Ex  parte,  39  L.  J., 
Ch.  496  ;  18  W.  R.  722. 

Investment  of  Preminms  to  meet  Claims.] — A 
contract  by  an  insurance  company  with  insurers 
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that  a  certain  proportion  of  their  preminms  shall 
be  invested  and  appropriated  for  payment  of 
their  claims  in  priority  to  general  liabilities  of 
the  company  is  legal  and  enforceable  by  the 
policy-holders  upon  the  company's  insolvency. 
British  Imperial  Insuranee  Corporation^  In  re, 
Farfn  and  WhittalV»  claimst^  47  L.  J„  Ch. 
318. 

4.  Otheb  Mattees. 

Appeal  under  European  Arbitration  Aets.] — 
By  the  European  Arbitration  Act,  1875,  it  was 
enacted,  that  as  regards  any  determination  or 
order  given  or  made  before  the  passing  of  the 
act,  no  appeal  should  lie  therefrom  unless  the 
arbitrator  expressly  certified  in  writing  that  by 
reason  of  differences  between  previous  decisions 
on  matters  of  principle  it  was  desirable  that  an 
appeal  should  be  brought* : — Held,  that  a  formal 
certificate  from  the  arbitrator,  and  not  a  mere 
expression  o^  opinion,  was  necessary  to  give  the 
Court  of  Appeal  jurisdiction  ;  and  that  differences 
between  previous  decisions  referred  to  decisions 
before  the  passing  of  the  act.  British  Nation 
Life  Assurance  Association  (^Liquidators'),  Ex 
paHe,  8  Ch.  D.  679  ;  48  L.  J.,  Ch,  118  ;  39  L.  T. 
136  ;  27  W.  R.  88— C.  A. 

Amalgamation— Winding-up— Delivery  baok  of 
Seeuritief.] — By  an  agreement  between  three 
directors  of  the  Albert  Company  and  three 
directors  of  the  Western  Society,  it  was  agreed 
that  the  company  should  take  upon  itself  all  the 
liabilities  of  the  society,  and  that  in  considera- 
tion of  such  undertaking  the  society  should 
transfer  to  the  company  all  the  funds  and  pro- 
perty of  the  society.  Amongst  the  latter  were  a 
lease  which  had  been  taken  in  the  name  of  a 
trustee  for  the  society,  mortgages  which  had 
been  made  to  trustees  for  the  society  to  secure 
sums  advanced  by  the  society  to  mortgagors  ; 
and  re-assurance  policies  which  had  been  effected 
by  the  society  with  other  assurance  companies 
on  the  lives  of  their  own  policy-holders,  in  order 
to  cover  part  of  their  liability.  On  the  execution 
of  the  agreement,  the  lease,  mortgage  deeds,  and 
re-assurance  policies  were  handed  over,  but  the 
lease  and  mortgages  were  not,  and  had  not  since 
been,  assigned  to  the  company.  Several  policy- 
holders of  the  society  did  not  accept  the  united 
company  as  their  debtors.  In  1 869  the  company, 
and  afterwards  the  society,  were  ordered  to  be 
wound  up.  The  indemnity  of  the  company  hav- 
ing thus  failed  : — Held,  that  the  liquidator  of  the 
society  was  not  entitled,  on  the  principle  of  lien 
for  unpaid  purchase-money,  to  have  delivered 
back  to  him  by  the  liquidators  of  the  company^ 
the  lease,  mortgages,  and  re-assurance  policies 
which  had  been  handed  over  to  the  company. 
Albert  Life  Assurance  Company j  In  re,  Western 
Life  Assurance  Society,  Ex  parte,  11  L.  R.,  Eq. 
164  ;  40  L.  J.,  Ch.  166  ;  23  L.  T.  726  ;  19  W.  R. 
321. 

liquidator  not  entitled  to  benefit  of  Be-insur- 
anoe.] — Held,  also,  that  the  liquidator  of  the 
society  was  not  entitled,  on  any  principle  analo- 
gous to  the  right  of  a  surety  who  discharges  the 
debt  of  his  principal,  to  the  benefit  of  the  re- 
assurance policies,    IK 

VI.    FOREIGN  COMPANIES. 
Oommonoing  Bnsinoss  in  the  XTnited  Kingdom 


— Payment  out  of  Deposit — Accumulation  Fund 
in  Foreign  Country.] — In  the  case  of  a  i)etition 
presented  under  the  Life  Assurance  Companies 
Acts,  1870  and  1872,  and  the  board  of  trade 
rules  made  in  pursuance  of  these  acts,  praying  for 
payment  out  "  to  the  depositors  of  the  20,000/. 
required  to  be  deposited  in  court  by  a  foreign 
life  assurance  company  before  commencing  busi- 
ness in  this  country,"  the  court  will  make  the 
order  prayed  for,  notwithstanding  that  the 
Life  Assurance  Companies  Act,  1870,  s.  3,  enacts 
that  the  deposit  shall  be  returned  to  the  com- 
pany. The  life  assurance  fund  of  40,000/.  re- 
quired by  the  section  to  have  been  accumulated 
prior  to  the  return  of  the  deposit  may  consist 
of  accumulations  already  existing  abroad,  and 
arising  from  the  original  business  of  the  com- 
pany. Colonial  Mutual  Life  Assurance  Society, 
In  re,  21  Ch.  D.  837  ;  46  L.  T.  282  ;  30  W.  R. 
458. 

VII.    ACTIONS   BY, 

Disqualification  of  Company.] — ^A  company 
registered  under  7  &  8  Vict.  c.  110,  which  pro- 
fessed to  be  established  for  the  following  pur- 
poses : — "  The  granting  of  policies  of  insurance 
upon  lives  or  survivorships,  the  granting  of  en- 
dowments to  children  and  adults,  and  the  granting 
of  annuities  to  commence  either  immediately  or 
prospectively,  and  to  continue  either  for  a  de- 
finite time  or  until  death  ;  the  assurance  to  per- 
sons of  both  sexes  a  weekly  sum  or  payment  dur- 
ing sickness,  and  to  married  women  a  certain 
weekly  sum  during  the  period  of  accouchement, 
either  with  or  without  medical  attendance  and 
medicine,  and  the  granting  loans  and  making 
advances  upon  personal  or  other  security  so  as 
the  interest  made  payable  upon  any  such  loan 
or  advance  shall  not  exceed  7§  per  cent. ;  and 
the  doing  of  all  acts  incident  thereto,"  was  not 
disqualified,  by  reason  of  the  enactments  con- 
tained in  20  k,  21  Vict«  c.  14,  bs.  27,  28,  from 
suing  cither  at  law  or  in  equity,  unless  registered 
under  19  &  20  Vict.  c.  47,  and  20  &  21  Vict.  c.  14. 
London  and  Provincial  Provident  Society  v. 
Ashton,  12  C.  B.,  N.  S.  709, 723  ;  7  L,  T.  530 ;  11 
W.  R.  152— Ex,  Ch, 

Subrogation.] — ^A  vendor  contracted  with  a 

Eurchaser  for  the  sale,  at  a  specified  sum,  of  a 
ouse,  which  had  been  insured  by  the  vendor 
with  an  insurance  company  against  fire.  The 
contract  contained  no  reference  to  the  insurance. 
After  the  date  of  the  contract,  but  before  the 
date  fixed  for  completion,  the  house  was  damaged 
by  fire,  and  the  vendor  received  the  insurance 
money  from  the  company.  The  purchase  was 
afterwards  completed,  and  the  purchase-money 
agreed  upon  without  any  abatement  on  account 
of  the  damage  by  fire,  was  paid  to  the  vendor  : 
— Held,  in  an  action  by  the  company  against 
the  vendor,  that  the  company  were  entitled 
to  recover  a  sum  equal  to  the  insurance  money 
from  the  vendor  for  their  own  benefit.  Castel- 
lain  V.  Preston,  11  Q.  B.  D.  380 ;  62  L,  J.,  Q.  B. 
366 ;  49  L.  T.  29  ;  31  W.  R.  557— C.  A.  Rcvers- 
ing  8  Q.  B.  D.  613 ;  46  L.  T.  569 ;  30  W.  R. 
597. 
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1.  Contract*  in  General. 

2.  Demand  of  Paynn'nt,  929. 

3.  On  Bonds  and  hebeniures,  Sfc,^  931. 

4.  On  Mortga^eft^  933. 
6.  On  Deposits,  934. 

6.  On  Judgments,  936. 

7.  In  other  Cases,  939. 

8.  Computation  and  Rate,  941. 

9.  lleooterg  of, 

a.  When  Barred,  945. 
h.  Action  for,  947. 
10.   Usurious.— See    UxCOySCIONABLB    Bak- 
6AINS. 

1.  CONTEACTS  IN  GEKEBAL. 

When  allowed.] — The  law  of  England  does 
not  allow  interest  except  by  statute,  or  contract, 
or  the  law  merchant.  Oosman,  In  re,  17  Ch.  D. 
771  ;  50  L.  J.,  Ch.  624  ;  45  L.  T.  267  ;  29  W.  R. 
793— C.  A. 

Hatnre  of  Bealings.] — Interest  is  only 

allowed  at  common  law  upon  mercantile  securi- 
ties, or  where  there  has  been  an  express  promise 
to  pay  interest,  or  where  such  promise  is  to  be 
implied  from  the  usage  of  trade  (as  in  case  of 
bills  of  exchange),  or  other  circumstances. 
J'oster  V.  Weston,  4  M.  &  P.  589  ;  6  Bing.  709. 

Interest  on  sums  of  money  cannot  properly  be 
allowed  by  a  jury  on  the  trial  of  an  issue,  under 
3^4  Will.  4,  c.  42,  s.  28,  where  the  sums  are 
not  payable  by  virtue  of  any  written  instrument 
at  a  certain  time,  or  where  no  demand  of 
payment  in  wtiting,  within  the  meaning  of  the 
act,  has  been  made.  Harper  v.  Willinms,  4 
Q.  B.  219  ;  12  L.  J.,  Q.  B.  227. 

Snm  and  Bate  aacertainable.] — In  order  to 
entitle  a  creditor,  under  3  &  4  Will.  4,  c.  42, 
fi.  28,  to  interest  on  a  debt  from  the  time  when 
the  debt  was  payable,  "  if  such  debt  be  payable 
by  virtue  of  some  written  instrument  at  a  certain 
time,"  it  is  not  necessary  that  the  day  for  the 
t)ayment  should  be  mentioned  in  the  instrument ; 
it  is  sufficient  if  a  time  or  event  be  fixed,  the  date 
of  which  can  be  ascertained  afterwards.  Dnn^ 
eombe  v.  Brighton  Club  and  Norfolk  Hotel 
Company,  10  L.  R.,  Q.  B.  871 ;  44  L.  J.,  Q.  B. 
21(5 ;  32  L.  T.  863  ;  23  W.  R.  795. 

Therefore,  where  a  person  supplied  furniture 
on  the  written  terms  one  third  in  cash,  and  bills 
at  six  and  twelve  months  for  the  balance  : — 
Held,  that  the  case  was  within  the  section,  and 
he  was  entitled  to  interest  on  the  one  third  from 
the  time  the  goods  were  delivered,    lb. 

To  entitle  a  jury  to  give  interest  as  damages 
under  3  &  4  Will.  4,  c.  42,  s.  28,  it  is  not  neces- 
sary that  the  person  claiming  interest  should 
have  demanded  payment  of  a  sum  certain  at  a 
time  certain ;  it  is  enough  that  the  demand 
should  be  of  a  sum  and  at  a  time  which  can  be 
reasonably  rendered  certain.  Oeak  v.  Ross,  44 
L.  J.,  C.  P.  315  ;  32  L.  T.  666  ;  23  W.  R.  658. 

The  contract  between  a  railway  company  and 
a  contractor  provided  that  payments  should  be 
made  monthly,  as  the  works  proceeded,  on  the 
certificates  of  the  company  *s  engineer.  There 
was  no  stipulation  in  the  contract  in  reference 
to  the  payment  of  interest  to  the  contractor  on 
any  sums  due,  but  not  paid  to  him.    The  con- 


tractor made  a  demand  in  writing  for  a  sum  as 
the  balance  due  to  him,  and  claimed  interest 
thereon.  His  accounts  were  disputed,  but  on  a 
bill  filed  by  him  against  the  company,  the  result 
shewed  that  he  was  entitled  to  a  balance  less 
than  one  half  of  the  sum  which  he  had  claimed 
to  be  due  from  the  company : — Hedd,  that  the 
contractor  was  not  entitled  to  interest  either 
under  the  contract,  there  being  no  express  stipu- 
lation on  the  part  of  the  company  to  pay  any, 
nor  under  3  &  4  Will  4,  c.  42,  s.  28,  the  demand 
in  writing  for  payment  not  being  of  a  snm 
certain  payable  at  a  certain  time.  Hill  v.  South 
Staffordshire  Railway  Company,  18  L.  R.,  Eq. 
154  ;  43  L.  J.,  Ch.  666. 

An  instrument  for  securing  money  lent, 
whereby  the  borrower  promised  to  pay  the 
creditor  1352.  in  one  nionth  after  his  arrival  in 
England,  carries  no  interest.  Page  v.  Xewman, 
4  M.  &  R.  305 ;  9  B.  &  C.  378. 

Damages  or  InterettJ— When  a  person  bor- 
rows money  for  a  certam  period,  with  interest 
at  a  certain  rate  down  to  the  day  named,  a 
contract  for  payment  of  interest  at  that  rato 
after  the  day  named  is  not  to  be  implied.  The 
principal  and  interest,  if  not  then  paid,  become 
a  debt,  and  any  allowance  for  its  detention  or 
non-payment  made  by  any  tribunal  before  which 
the  payment  may  be  sought,  is  in  the  nature  of 
damages,  not  of  interest.  Cook  v.  Fowler,  7 
L.  R.,  H.  L.  27  ;  43  L.  J.,  Ch.  856. 

Although  the  rate  of  interest  agreed  on  for  the 
time  certain  is  usually  adopted  as  the  proper 
measure  of  the  damages  for  the  subsequent  delay, 
the  tribunal  may  look  at  all  the  circumstances 
of  the  case,  and  award  such  a  rate  of  interest  as 
shall  appear  fair  and  reasonable.    lb. 

When  the  holder  of  a  warrant  of  attorney  to 
enter  judgment  for  a  fixed  sum  on  a  day  named, 
with  interest  at  the  rate  of  5/.  per  cent  per 
month  and  costs,  did  not  enter  up  judgment,  and 
did  not,  the  grantor  of  the  instrument  having 
died,  make  any  definite  claim  against  his 
debtor's  estate  for  the  space  of  four  years  and 
upwards  : — Held,  that  the  tribunal  before  whom 
the  claim  at  last  came,  was  justified  in  awarding 
by  way  of  damages  such  a  rate  of  interest  as  t^e 
holder  of  the  warrant  of  attorney  would  have 
been  entitled  to,  according  to  the  ordinary  rule 
of  the  Court  of  Chancery,  had  he  entered  up 
judgment  on  the  day  named  in  the  defeasance 
to  tihe  warrant  of  attorney,  namely,  at  the  rate 
of  four  per  cent,    lb, 

Wrongfol  witUioldlng.]_IiiteTe8t,  if  it  does 
not  arise  from  contract,  can  only  be  awarded  as 
damages  for  the  wrongful  withholding  of  money. 
Webster  v.  British  Empire  MututU  Life  vl#- 
surance  Society,  18  Ch.  D.  169  ;  49  L.  J.,  Ch,  769  ; 
43  L.  T.  229  ;  28  W.  R.  818— C.  A. 

In  whatever  form  a  debt  accrues,  whether  on 
a  contract  bearing  interest  or  otherwise,  if  it  .has 
been  wrongfully  withheld  from  the  plaintiff,  he 
using  means  to  obtain  it,  the  juiy  may  give 
interest  upon  it  in  the  shape  of  damages  for  the 
unjust  detention.  Amott  v.  Redfern,  11  Moore, 
209  ;  8  Bing.  353  ;  2  C.  &  P.  88. 

In  trover  for  a  bill  of  exchange,  the  jtiiy  may, 
if  they  think  fit,  include  the  amount  of  the 
interest  in  the  damages,  and  this  although  there 
is  no  mention  of  interest  in  the  declaration,  and 
no  special  damage  laid.  Payne  v.  PriUhard^ 
2  C.  &  P.  558. 
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WhetlLer  Contraot  implied.] — ^There  is  no 
rule  of  law  that,  upon  a  contract  for  the  pay- 
ment of  money  on  a  day  certain,  with  interest 
at  a  fixed  rate,  down  to  that  day,  a  farther 
contract  for  the  continuance  of  the  same  rate  of 
interest  is  to  be  implied.  Ckfok  v.  Fowler, 
tupra. 

An  implied  contract  to  pay  interest  may  be 
raised  from  the  dealings  between  the  parties,  as 
where  the  debtor  has  been  in  the  habit  of 
paying  interest  upon  such  or  similar  securities. 
Williams,  Ex  parte,  1  Rose,  899. 
.  Interest  is  not  allowable  by  law  upon  money 
lent  generally,  without  a  contract  for  it  ex- 
pressed, or  to  be  implied  from  the  usage  of  trade, 
or  from  special  circumstances,  or  from  written 
securities  for  the  payment  of  the  principal  at  a 
given  time.  Caiton  v.  Bragg,  15  East,  228; 
S.  P.,  Shaw  V.  Pictm,  7  D.  &  K.  201  ;  4  B.  &  C. 
716. 

A  simple  contract  debt  does  not  carry  interest, 
nnless  by  virtue  of  some  xiontract  express  or  im- 
pliedf  and,  therefore,  where  one  partner  was 
indebted  to  another  for  money  drawn  out  of  the 
firm,  and  th^re  was  no  evidence  of  any  contract 
^r  custom  of  dealing  : — Held,  that  he  could  not 
be  charged  with  interest  in  a  suit  for  the  ad- 
ministration of  the  latter's  estate.  Rhodes  v. 
Rhodes,  Johns.  653  ;  29  L.  J.,  Ch.  418  ;  6  Jur., 
N.  S.  600 ;  8  W.  R.  204. 

To  an  action  for  money  lent  and  for  interest, 
the  defendant  pleaded,  as  to  the  money  lent,  that 
originally  no  interest  was  payable  to  the  plain- 
tiffs testator,  but  that  afterwards  it  was  agreed 
that  the  defendant  should  pay  interest,  and 
should  not  be  required  to  pay  the  principal  until 
the  expiration  of  six  months*  notice  by  the  tes- 
tator requiring  payment,  and  that  no  such  notice 
had  been  given.  The  defendant  and  the  testator 
were  merchants,  and  in  1847  the 'defendant  was 
indebted  to  the  testator  in  a  balance,  which 
was  thus  stated,  in  a  letter  sent  by  the  testator 
to  the  defendant  in  January,  1847  : — 

£     s.  d. 
"  Balance,  as  by  my  book 749    8    7 

Deduct,  as  allowed  464  16    6 

£284  12    1 


The  balance  settled  as  due  by  you  to  me  payable 
in  the  course  of  the  present  year,  without  in- 
terest." To  this  statement  the  defendant  as- 
sented. There  was  evidence  of  a  usage  amongst 
merchants  to  pay  interest  upon  balances.  In 
June,  1848,  the  testator  agreed  not  to  require 
payment  of  the  principal  until  the  expiration  of 
six  months*  notice  of  payment : — Held,  that  as 
by  the  terms  of  the  testator*s  letter,  and  by  the 
mercantile  usage,  interest  was  payable  at  the 
end  of  1847,  there  was  no  consideration  for  the 
testator's  agreement  not  to  require  payment 
until  after  six  months*  notice,  and  that  the  plea 
was  not  supported.  Onnc  v.  Oalloicay,  9  Ex. 
644  ;  2  C.  L.  R.  480 ;  23  L.  J.,  Ex.  113. 

Payment  ef  Barred  Bebt.] — Payment  of   a 

debt  barred  by  the  Statute  of  Limitations  does 

not  revive  the  party's  claim  for  interest  thereon. 

Collyer  v.   Willoclt,  12  Moore,  557 ;    4    Bing. 

813. 

Beposit  at  Bank.] — ^A  banker  was  not  (before 
3  &  4  Will.  4,  c.  42,  s.  28)  liable  to  pay  interest 
opon  money  deposited,  although  at  the  time  of 


the  deposit  it  had  been  declared  that  interest 
should  not  be  payable  upon  a  certain  event  which 
did  not  happen.  Edwards  v.  Vere,  2  N.  j&  M. 
120  ;  6  B.  &  Ad.  282. 

If  the  balance  of  a  banking  account  remains 
overdue  after  the  bankruptcy  of  the  banker,  his 
assignees  are  entitled  to  recover  interest  on  such 
balance,  as  well  for  the  period  which  has  elapsed 
since  the  bankruptcy  as  for  that  which  had 
elapsed  before  it.  Pott  v.  Betan,  8  M.  &  6. 
604 ;  8  Scott,  N.  R.  319 ;  13  L.  J.,  C.  P.  187 ; 
8  Jur.  560 ;  S,  a  at  Nisi  Prius,  1  G.  &  K.  335. 

Payment  by  Bill  of  Exchange.] — Where  goods 
are  sold  and  delivered  upon  an  agreement  by  the 
vendee  to  pay  for  them  by  a  bill  at  a  ceijtain 
date,  as  interest  would  have  run  upon  such  bill 
if  given,  it  may  be  recovered  in  an  action  for  the 
price  of  the  goods  brought  after  the  time  when 
such  bill  would  have  become  due ;  and  it  may  be 
recovered  as  part  of  the  estimated  value  of  the 
goods  upon  a  count  for  goods  sold  and  delivered. 
Marshall  v.  PooU,  13  East,  98 ;  8,  P.,  Porter  y. 
Palsgrave,  3  Camp.  472. 

If  goods  are  sold  to  be  paid  for  by  a  bill  of 
exchange,  in  an  action  by  the  vendor  against 
the  pui^aser  for  not  giving  a  bill  acccirdingly, 
interest  will  be  allowed  from  the  time  the  bill, 
if  given,  would  have  become  due,  whether  the 
defendant  has  or  has  not  accepted  the  goods. 
Boyce  v.  Warhurtm,  2  Camp.  480. 

Where  goods  are  sold  and  delivered,  to  be  paid 
for  by  a  bill  at  a  certain  date,  if  the  bill  is  not 
given,  interest  on  the  price,  from  the  time  when 
the  bill  would  have  become  due,  may  be  reco- 
vered as  part  of  the  estimated  value  of  the  goods, 
on  a  count  for  goods  sold  and  delivered.  Parr  v. 
Ward,  3  M.  &  W.  25  ;  6  D.  P.  C.  163 ;  Mur.  &  H. 
274. 

Where  goods  were  sold,  to  be  paid  for  by  a  bill 
at  a  certain  date,  the  price  should  bear  interest 
from  the  day  when  the  bill  would  have  been  due, 
and  might  be  recovered  as  damages,  on  a  count 
for  the  non-delivery  or  non-payment  of  the  l)ill. 
Slack  V.  Lowell,  3  Taunt.  157. 

In  January,  1837,  a  carnage  was  sold  and  de- 
livered by  the  plaintiff  to  the  defendant.  In 
April  following,  the  defendant  wrote  to  the 
plaintiff  as  follows  : — '^  The  document  you  have 
sent  me  appears  to  be  in  the  nature  of  a  bill, 
and  being  payable  to  your  order,  is  good  in  the 
market,  just  what  I  wished  to  avoid.  The  docu- 
ment I  have  wished  to  give  you  was  simply  my 
promissory  note,  payable  to  yourself,"  &c. : — 
— Held,  that  this  was  some  evidence  to  go  to  the 
jury  of  an  agreement  to  pay  for  the  goods  by  a 
bill  or  a  note,  and  therefore  that  the  jury  might 
give  interest  on  the  price  as  part  of  the  damages. 
Datis  V.  Smith,  8  M.  &  W.  399. 

The  defendant  wrote  to  his  receiver  and  pro- 
fessional agent  as  follows : — '*  If  you  will  remit 
the  400/.,  I  can  give  you  a  note  for  it  when  you 
come  to  London."  The  money  was  advanced, 
but  no  note  was  signed  : — Held,  that  a  special 
contract  must  be  inferred  ;  and  that  interest  was 
pavable  by  the  defendant.  Mhoades  v.  Selscy 
{Lord),  2  Beav.  359. 

Bank  Hotes.] — Interest  was  not  allowed  on  the 
notes  of  a  banking  company  where  the  notes 
were  payable  on  demand,  and  no  demand  for 
payment  had  been  made  before  the  company  was 
ordered  to  be  wound  up.  Herefordshire  Banking 
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Cimpany,  In  re,  2  L.  R.,  Eq.  250 ;  36  L,  J.,  Ch. 
806  :  17  L.  T,  68. 

Agreement  to  Betnm  or  Pay  Interest.]  — 
Where  a  defendant,  who  had  contracted  for 
jewellery,  agreed  to  return  it  in  a  year,  and  if 
he  did  not  do  so,  to  pay  a  certain  price  for  it, 
with  interest ;  and  the  jewellery  not  haying 
been  returned,  the  plaintiff  brought  an  action 
for  the  amount ;  and  the  declaration  contained 
counts  for  goods  sold  and  delivered,  and  a  count 
for  interest  on  money  due  and  forborne ;  and 
the  jury  found  a  verdict  for  the  sum  demanded, 
with  interest ;  the  court  refused  to  disturb  it, 
or  order  the  damages  to  be  reduced.  Harrison 
V.  Allen,  2  Bing.  4 ;  9  Moore,  28 ;  1  C.  &  P. 
235. 

Condition  Precedent  to  Further  Credit.] — A 
plaintiff  agreed  to  supply  the  defendant  with  a 
quantity  of  bricks  upon  the  following  terms : 
terms  of  payment  four  months^  account,  and  at 
the  end  of  four  months  a  settlement  shall  be 
made,  and  eight  months  longer  will  be  given  on 
your  paying  interest  on  the  amount,  at  the  rate 
of  hi.  per  cent. ;  and  if  a  further  three  months  is 
required,  it  will  be  given  on  your  paying  the 
current  rate  of  interest  on  the  amount : — Held, 
that  the  payment  of  interest  was  not  a  condition 
precedent  to  the  defendant's  haviug  the  eight 
months*  and  three  months'  further  credit.  J)odd 
V.  Powford,  6  C.  B.,  N.  8.  324. 

Time  of  Payment  for  Ooode.] — ^Though  an 
agreement  for  the  sale  of  goods,  which  were 
afterwards  delivered,  gives  a  certain  day  of  pay- 
ment for  the  price,  interest  does  not  run  upon 
the  sum  due  from  that  day.  Gordon  v.  Stoan, 
12  Bast,  419 ;  2  Camp.  429.  But  sec  Chalie  v. 
York  (^Duke),  6  Esp.  45. 

In  a  contract  for  the  sale  of  goods,  if  any  par- 
ticular  time  is  limited  for  payment  of  the  price, 
the  vendor  is  entitled  to  interest  on  the  price 
from  that  time,  Mountford  t.  Willes,  2  B.  &  P. 
337. 

Snretyihip.] — ^A  surety  is  entitled  to  interest 
npon  the  sum  which  he  has  been  compelled  by 
the  default  of  his  principal  to  pay.  Petre  y. 
Dunoomhe,  2  L.,  M.  &  P.  107  ;  20  L.  J.,  Q.  B.  242  ; 
15  Jur.  86. 

The  plaintiff  (as  surety)  and  defendant  having 
ooYenanted  to  pay  A.  an  annuity,  the  defendant, 
by  way  of  indemnity  to  the  plaintiff,  covenanted 
with  him  that  he  would  pay  A.  the  annuity,  and 
observe  the  covenants  of  the  annuity  deed,  and 
also  conveyed  to  the  plaintiff  real  estates,  with 
power  by  sale  or  mortgage  to  raise  adequate 
sums  to  indemnify  him  against  all  costs,  charges, 
damages  and  expenses  which  he  should  incur  by 
his  being  surety.  The  plaintiff  was  compelled 
to  pay  the  annuity,  and  after  several  payments, 
an  account  containing  these  were  submitted  to 
the  defendant,  with  interest  charged  upon  them 
at  the  rate  of  bl.  per  cent.,  and  a  balance  stated, 
which  the  defendant  acknowledged  to  be  correct, 
and  *' recoverable  under  the  trusts  of  the  deed 
of  indemnity."  In  an  action  upon  the  covenant 
of  indemnity,  to  recover  these  and  subsequent 
sums  paid  by  the  plaintiff: — Held,  that  inte- 
rest upon  the  payments  was  recoverable  as 
damages.    IK 

Bill  Brokers — Custom.] — It  being  proved  to 


be  the  common  and  almost  invariable  practice 
of  bill  brokers  in  the  city  of  London,  not  to 
indorse  each  bill  of  exchange  which  they  have 
discounted  for  a  customer  when  they  re-discount 
it  with  their  bankers,  but  to  give  to  the  bankers 
a  general  guarantee  for  all  bills  which  they 
re-discount  with  them : — Held,  that  when  an 
accommodation  bill  is  drawn  and  accepted  for 
the  purpose  of  raising  money  for  the  drawer  and 
the  acceptor,  the  drawer  in  discounting  the  bill 
with  bill  brokers  in  the  city  of  London  has  an 
implied  authority  from  the  acceptor  to  deal  with 
them  in  the  ordinaiy  course  of  their  business, 
and,  consequently,  that  the  biU  brokers  have  an 
implied  authority  from  the  acceptor  to  make 
themselves  liable  on  the  bill  unaer  their  gua- 
rantee to  their  bankers,  and  are,  in  the  event  of 
the  bankruptcy  of  the  acceptor,  entitled  to  prove 
against  his  estate  for  what  they  have  paid  to 
the  bankers  in  respect  of  the  bill  under  their 
guarantee.  Held,  also,  that  the  bill  brokers 
are  entitled  to  prove  against  the  estate  of  the 
acceptor  for  interest  upon  the  amount  which 
they  have  paid  under  their  guarantee.  Petre  v. 
Dunromhe  (2  L.,  M.  &  P.  107)  and  Hitchman 
V.  Stewart  (3  Drew.  271)  approved  and  fol- 
lowed. Bishop,  Ex  parte.  Fox,  In  re,  15  Ch. 
D.  400  ;  50  L.  J.,  Ch.  18;  43  L.T.  165  ;  29  W.  R. 
144— C.  A, 

Agreement  for  Loan.] — ^An  agreement  for  a 
loan,  provided  that  the  oorrowcr  should  pay  to 
the  lender  interest  on  the  sum  agreed  to  be 
advanced,  from  a  day  specified  until  the  com- 
pletion of  the  loan,  or  until  it  should  be  broken 
off  and  such  interest  paid ;  the  loan  having  been 
broken  off  and  the  interest  left  unpaid  : — Held, 
that  the  borrower  was  only  liable  for  interest 
down  to  the  dny  of  the  breaking  off  of  the  loan. 
Caimes  v.  Lambert,  7  Ir.  R.,  C.  L.  564. 

A  written  application  for  a  loan  till  a  fixed 
day,  is  not  an  instrument  by  virtue  of  which 
money  is  payable  within  the  3  &  4  Will.  4,  c.  42, 
s.  28,  so  as  to  enable  a  jury  to  give  interest  as 
damages,  though  the  loan  is  made  on  the  terms 
of  the  application,  Taylor  v.  Holt,  3  H.  &  C. 
462 ;  34  L.  J.,  Ex.  1 ;  11  L.  T.  347 ;  13  W.  R. 
78, 

Aooonnt  stated.] — In  an  action  to  recover  the 
balance  of  an  account,  interest  will  not  be 
allowed,  unless  it  appears  from  the  account 
itself  that  interest  has  been  allowed  on  former 
balances,  which  proves  the  mode  of  dealing 
between  the  parties.  Mchol  v,  Thompson,  I 
Camp.  52,  n. 

Where  money  due  on  a  balance  of  accounts 
is  awarded  to  be  paid  on  a  particular  day,  at  a 
particular  place,  if  duly  demanded  there  on  the 
day,  it  carries  interest  afterwards,  Pinhom  v, 
Tuekington,  3  Camp.  468. 

The  mere  act  of  striking  a  balance  of  an 
account  between  two  parties,  for  goods  sold, 
does  not  entitle  the  party,  in  whose  favour  the 
balance  is,  to  interest  from  that  time,  unless  the 
money  then  was  to  be  paid.  Clialie  v.  York 
i^Duke'),  6  Esp.  45. 

Interest  is  due  on  an  account  stated  for  money 
lent,  maney  v.  Hendrick,  2  W.  Bl.  761 ;  3  Wils. 
205. 

Work  and  Labour.]— In  an  action  for  work 
and  labour  and  money  paid,  the  jury  may  in 
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their  verdict  calculate  interest  on  the  money 
really  advanced,  but  not  on  the  damages  for 
the  work  and  labour.    Trelawney  y.   Thomas^ 

1  H.  Bl.  303. 

Although  the  jury'on  the  execution  of  a  writ 
of  inquiry  cannot  give  interest  in  an  action  for 
work  and  labour,  yet,  where  they  have  deducted 
on  the  whole  amount  of  the  plaintifPs  demand 
10/.  per  cent.,  in  conformity  with  an  agreement 
between  the  parties  that  such  deduction  should 
be  made  for  ready  money,  they  may  re-allow 
the  plaintiff  a  proportional  part  of  that  de- 
duction, on  the  balance  found  to  be  due  to  him, 
and  which  had  remained  for  a  considerable  time 
unpaid.    MiUon  y.  Hayvoard^  9  Price,  134. 

Honey  Had  and  Beceived.]  —  Independently 
of  3  '&  4  Will.  4,  c.  42,  s.  28,  interest  is  not  re- 
coYcrable  in  an  aetion  for  money  had  and 
received.    Pruhling  v.  Sehroeder,  2  Scott,  143  ; 

2  Bing.  N.  C.  77. 

Xonty  Paid.] — ^Where  the  plaintiff  expends 
money  at  the  request  of  the  defendant,  he 
cannot  recover  interest,  unless  there  is  a  contract 
to  pay  it.  Carr  y,  Edtvards,  3  8ta,TkAS2  ;  S.  P.^ 
Hielu  V.  MarecOf  5  C.  &  P.  498.  And  see 
Tappenden  v.  Randall,  2  B.  &  P.  467. 

2.  Demand  of  Payment. 

What  \m  a  sufReient  Demand.]— In  May,  1872, 
a  country  solicitor  commenced  a  suit  against  his 
London  agent,  claiming  an  account  and  taxation 
of  the  bills  of  costs  between  them.  The  de- 
fendant filed  his  answer  in  October,  1872,  and 
thereby  allied  a  large  balance  due  to  him,  and 
claimed  interest  thereon.  He  had  also,  in  1869, 
furnished  the  plaintiff  with  an  account  which 
contained  items  for  interest.  In  1875  a  copy  of 
the  account  was  inclosed  in  a  letter  which  re- 
ferred to  the  account,  but  ihade  no  formal  de- 
mand of  payment,  and  which  was  signed  by  a 
firm  of  solicitors  as  his  agents : — Held,  that 
neither  the  answer  nor  the  letter  inclosing  the 
account  was  a  sufficient  demand  in  writing  or 
notice  within  3  &  4  Will.  4,  c  42,  s.  28.  Ward 
V.  Eyre,  15  Ch.  D.  130 ;  49  L.  J.,  Ch.  657 ;  43 
L.  T.  525  ;  28  W.  R,  712— C.  A. 

The  plaintiff  having  for  some  years  supplied 
coal  to  an  unregistered  mining  company,  wrote 
a  letter  to  the  defendant,  who  was  a  shareholder, 
containing  the  following  passages :  '*  I  feel  it 
my  duty  to  write  to  you  about  my  claim  on  this 
company.    They  owe  me,  for  balance  of  coal 

account  and  interest,  over  1,1002 Now,  I 

must  ask  you  the  plain  question,  why  is  not  my 
account  paid  7  ...  I  must  now  give  you  notice 
that  if  my  account  with  this  mine  be  not  settled 
on  or  before  the  1st  day  of  November  next,  I 
shall  instruct  my  solicitor  to  take  the  necessary 
proceedings  to  recover  the  money  this  company 
owes  me "  : — Held,  a  sufficient  demand  within 

3  &  4  Will.  4,  c.  42,  s.  28,  to  justify  a  jury  giving 
interest  from  the  date  of  such  letter.  Geak  v. 
jRm#,  44  L.  J.,  C.  P.  315  ;  32  L.  T.  666  ;  23  W.  R. 
658. 

Before  action  brought,  the  plaintiff,  by  letter 
to  the  defendant,  demanded  repayment  of  the 
whole  of  the  deposits  which  he  had  paid  on 
shares  in  a  company,  which  afterwards  proved 
an  abortive  undertaking,  adding  that  he  should 
expect  to  be  paid  bL  per  cent,  interest  from  a 
time  specified,  which  was  prior  to  the  date  of  the 
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letter  : — Held,  a  sufficient  demand  of  payment 
within  3  &  4  Will.  4,  c.  42,  s.  28,  to  entitle  the 
jury  to  give  interest  from  the  date  of  the  demand 
until  the  time  of  payment.  Landesborovjfh 
(Lord)  V.  Motoatt  (in  error),  4  El.  &  Bl.  1  ;  2 
0.  L.  R.  1181  ;  23  L.  J.,  Q.  B.  38  ;  18  Jur.  1094— 
Ex.  Ch. 

Interest  at  il.  per  cent,  will  be  allowed  on  the 
amount  for  a  demand  for  work  and  labour  in 
an  administration  suit  in  equity,  from  the  time 
when  the  demand  for  interest  was  made,  under 
3  &  4  WiU.  4,  c.  42,  s.  28.    Mildmay  v.  Methum, 

3  Drew.  91. 

An  attorney  may  give  notice  that  he  will  claim 
interest  on  his  bill  of  costs  delivered  to  his  client 
from  the  date  of  the  notice.  BerriTigton  v. 
Phillips,  1  M.  &  W.  48. 

A  notice  of  a  call  on  a  contributory  under  a 
voluntary  winding-up  under  the  supervision  of 
the  court,  stated  that  if  the  call  was  not  paid  at 
the  time  appointed,  interest  would  be  c^ai^red 
thereon  at  the  rate  of  5  per  cent.  The  articles 
provided  for  interest  on  calls  : — Held,  that,  the 
notice  that  interest  would  be  charged  came 
within  3  &  4  Will.  4,  c.  42,  s.  28  j  and  the 
court  ordered  the  contributory  to  pay  the  call 
with  interest  thereon  up  to  the  date  of  payment. 
IAtUoU,  Ex  parte,  O'verend,  Chtmey  ^  Ce.,  In  re^ 

4  L.  R.,  Eq.  184  ;  36  L.  J.,  Ch.  510  ;  16  L.  T.  228  : 
15  W.  R.  617. 

At  what  Period  to  be  Given.] — ^A  declara- 
tion, after  reciting  an  agreement,  dated  27th 
of  April,  1840,  between  the  plaintiff  and  the 
defendant,  and  that  the  defendant  was  in- 
debted to  the  plaintiff  in  602.  to  be  repaid  with 
interest,  stated  the  ajgreement  thus:  That  the 
sum  of  602.  shall  remain  in  the  hands  of  the  de- 
fendant from  the  date  hereof,  for  one  whole 
year  ;  that,  at  the  expiration  of  that  period  (if 
the  interest  shall  be  then  paid,  and  no  notice  be 
then  given  to  call  in  the  same),  the  602.  shall 
continue  in  the  hands  of  the  defendant  for 
another  year,  and  so^  on  from  year  to  year» 
until  notice  in  writing  shall  be  given  by  the 
plaintiff  to  call  in  the  same ;  that  twelve  calendar 
months'  notice  in  writing  shall  be  given  to  call  in 
the  602.,  and  that,  at  the  expiration  of  the  notice, 
the  same  shall  be  paid  by  Instalments  of  102. 
every  third  month,  until  the  whole  amount  be 
paid,  the  first  payment  of  102.  to  be  made  at  the 
expiration  of  fifteen  months  &om  the  date  of  the 
notice,  so  that  the  whole  amount  of  602.  shall  be 
paid  by  the  end  of  two  years  and  six  months 
rrom  the  date  of  the  notice.  The  declaration 
stated,  that,  on  the  29th  of  May,  1846,  a  notice 
in  writing  of  that  date  was  served  upon  the  de- 
fendant, to  call  in  the  602.,  and  alleged,  that, 
although  twelve  calendar  months  from  the  date 
of  service  of  the  notice  had  elapsed  before  action, 
and  although  six  months  from  the  expiration  of 
the  twelve  calendar  months  had  also  elapsed  before 
the  action,  and  although  two  instalments  had 
become  due  and  payable  from  the  defendant,  yet 
the  defendant  had  not  paid  the  two  instalments : 
— Held,  that  the  notice  to  pay  the  principal  sum 
might  be  given  at  any  period  of  the  year,  and 
that  the  payment  of  the  instalments  was  to  be 
calculatea  from  the  date  of  the  notice,  and  not 
from  the  end  of  the  current  year,  under  the 
agreement.  Brown  v.  Hartill,  2  Ex.  846  ;  IT 
L.  J.,  Ex.  278. 

Bvidenoe  —  Promissory  Hoto  Payable  Throe 

H  H 
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Xontlif  after  Demand— EfEbot  of  Statute  of  Li- 
mitationi.]— In  May,  1857,  J.  R.  gave  to  R.  R.  a 
promifisoiy  note  for  payment  of  1502.  three 
mouths  after  demand,  no  interest  being  re- 
served. J.  R.  died  in  1869,  and  R.  R.  in  1878. 
The  note  was  in  B.  R.'s  possession  at  his  death, 
and  he  had  indorsed  upon  it  receipts  in  Novem- 
ber, 1857,  and  August,  1858,  each  for  half  a 
year's  interest.  It  appeared  that  no  other  in- 
terest had  ever  been  paid.  J.  R.'s  estate  being 
administered  by  the  court,  R.  R.'s  executor 
claimed  to  prove  on  the  promissory  note : — 
Held  (by  Hall,  V.-©.),the  claim  must  be  allowed 
for  150Z.,  with  interest  from  May,  1858.  But 
held,  on  appeal,  that  the  admissions  by  the  payee 
of  the  payment  of  interest  were  evidence  of  a 
demand  having  been  made  in  1857  so  as  to  make 
the  1601.  immediately  payable,  and  that  the 
Statute  of  Limitations  was  a  bar  to  the  claim. 
Muther/ordj  In  re,  Brown  v.  Rutherford,  14  Ch. 
D.  687  ;  49  L.  J.,  Ch,  654 ;  43  L.  T.  105 ;  28 
W.  R.  802— 0.  A.  Reversing  49  L.  J.,  Ch.  345  ; 
42  L.  T.  659. 

3.  Ok  Boin)s  asd  Debentures,  &c. 

On  Bonds  Brawn.] — Railway  contractors  issued 
a  public  loan,  secured  by  mortgage  of  their  rail- 
ways and  concessions,  in  bonds  bearing  7  per 
cent,  interest,  redeemable  in  ten  years  by  semi- 
annual drawings,  at  each  of  which  drawings  at 
least  5  per  cent,  of  the  loan  was  to  be  paid  off. 
By  a  clause  of  the  mortgage  deed  the  trustees 
were  to  apply  the  residue  of  the  moneys  coming 
to  their  hands,  first,  in  payment  of  arrears  of 
interest  actually  due  on  outstanding  bonds ; 
secondly,  in  redemption  of  any  such  bonds  as 
ought  to  have  been  redeemed  at  the  previous 
drawing  but  were  not  so  redeemed ;  and  thirdly, 
in  payment  of  future  interests  and  future  re- 
demption of  bonds.  A  holder  of  bonds  which 
had  oeen  drawn  for  payment,  but  were  unpaid, 
sought  to  recover  interest  on  the  bonds  from 
the  time  at  which  they  were  drawn  for  payment 
until  payment : — Held,  that  drawn  bonds  which 
remained  unredeemed  through  failure  of  the 
borrowers  to  provide  funds,  could  only  be  re- 
deemed by  payment  of  the  principal  with  interest 
up  to  the  tmie  of  payment.  Oordillo  v.  Wegue- 
lin,  5  Ch.  D.  287 ;  46  L.  J.,  Ch.  691  ;  36  L.  T. 
206 ;  26  W.  R.  620— C.  A.  Reversing  35  L.  T. 
609. 

A  railway  company  g^ranted  to  the  plaintiffs 
debenture  bonds  in  the  following  form  :  **  By 
virtue  of  an  act  passed,  &c.,  we,  the  Great 
Western  Railway  Company,  in  consideration  of 
1,000Z.  to  us  paid  by  T.  P.  and  W.  G.,  assign  to 
T.  P.  and  W.  u.  the  undertaking,  and  all  future 
calls,  and  all  the  estate,  right,  title  and  interest 
of  the  company  in  and  to  the  same,  to  hold  unto 
T.  P.  and  W.  G.,  untU  the  1,000Z.,  together  with 
all  interest  for  the  same  after  the  rate  of  bl.  per 
cent.,  payable  as  hereinafter  mentioned,  shall  be 
fuUy  paid  and  satisfied  ;  and  it  is  hereby  stipu- 
lated that  the  principal  sum  of  1,000Z.  StisXl  be 
repayable  and  repaid  on  the  15th  January,  1844; 
that,  in  the  meantime,  the  company  shall,  in 
respect  of  interest  as  aforesaid  on  the  principal 
sum,  pay  to  the  bearer  of  the  coupons  or  interest 
warrants  the  several  sums  mentioned  in  such 
warrants  at  the  time  specified  therein."  In 
January,  1844,  the  previous  interest  having 
been  duly  paid,  the  last  of  the  coupons  or  in- 
terest warrants  was  presented,  and  the  interest 


paid  to  the  plaintiffs,  but  the  company  did  not 
then  pay  the  principal,  or  give  notice  to  the 
plaintiffs,  that  the  company  was  ready  to  pay  it : 
— Held,  that  the  plaintiffs  were  entitled  to  re- 
cover interest  from  the  15th  January,  1844,  to 
the  time  of  the  payment  of  the  principal.  Price 
V.  Oreat  Western  Mailway  Company,  4  Railw. 
Cas.  707  ;  16  M.  &  W.  244  ;  16  L.  J.,  Ex.  87  ; 
S.  P.,  Morgan  v.  Jones,  8  Ex.  620 ;  22  L.  J.,  Ex. 
232. 

On  Shares  iMaed  nltra  vires.] — ^Two  banking 
companies,  A.  and  B.,  agreed  to  amalgamate, 
A.  to  be  wound  up,  and  B.  to  continue  and  issue 
new  shares  at  61.  premium,  giving  credit  to  the 

A.  shareholders  of  61,  per  share,  representing  the 
capital  of  A.  handed  over  to  B.  A  shareholder 
in  A.  was  sillotted  twenty-five  new  shares  in  B., 
and  paid  150/.,  and  was  credited  with  125/.  The 
amalgamation  having  been  declared  ultra  vires 
and  void  : — Held,  that  the  shareholder  was  en- 
titled to  atte  return  of  the  1601.  paid  by  him  (but 
not  to  the  1261.  representing  his  interest  in  the 
capital  of  A.  company),  wim  interest  at  61.  per 
cent,  from  the  date  of  the  summons  which  claimed 
that  interest.  Bank  of  Hindustan,  China  and 
Japan,  In  re,  Alison,  Ex  parte,  15  L.  R.,  Eq. 
394  ;  42  L.  J.,  Ch.  505  ;  28  L.  T.  263  ;  21  W.  R. 
399.  Affirmed,  9  L.  R.,  Ch.  1  ;  43  L.  J.,  Ch.  1  ; 
29  L.  T.  524  ;  22  W.  R.  113. 

Ouaraatee.] — ^A  bond  was    given  from  A., 

B.  and  C,  to  D.,  reciting  "  that  A.,  having  re- 
ceived from  D.  a  certain  sum  of  money  in  the 
East  Indies,  had  drawn  bills  of  exchange  there 
payable  to  D.  on  a  house  in  England  ;  and  that 
the  obligors  had  agreed  with  D.,  if  the  bills 
should  not  be  accepted  and  paid,  that  they  would 
pay  the  amount  thereof,  with  interest,  £rom  the 
day  of  their  respective  dates,  by  way  of  penalty  ;" 
with  a  condition  to  be  Void  if  the  bills  should  be 
accepted  and  paid  aceording  to  the  tenor  thereof. 
On  non-payment  of  the  biUs,  D.  was  entitled  to 
recover  no  more  than  the  amount  of  them,  with 
interest  from  the  time  of  their  becoming  due. 
Orr  V.  Churchill,  1  H.  Bl.  227. 

Amount  Beserved.] — In  an  action  on  a  bond 
in  the  penalty  of  1202.,  conditioned  for  the  re- 
payment of  the  same  sum,  with  lawful  interest : 
— Held,  that  interest  was  reopverable  beyond  the 
penalty,  to  the  amount  of  the  damages  laid  in 
the  declaration.    Francis  v.  Wilson,  R.  &  M.  105. 

Interest  is  due  in  the  case  of  a  bond  conditioned 
for  the  payment  of  a  lesser  sum,  though  not  ex- 
pressly reserved.  Farquhar  v.  Morris,  7  T.  R. 
124. 

But  interest  was  held  not  payable  on  a  single 
bond.    Hogan  v.  Page,  1  B.  &  P.  337. 

Voluntary  Bond — Contingenoy.] — ^A  bond  con- 
ditioned for  the  payment  of  a  specified  sum  to  A., 
after  the  death  of  B.  and  C,  and  the  survivor  of 
them,  will  bear  interest  after  the  death  of  B.  and 

C.  although  the  engagement  was  perfectly  volun- 
tary, and  although  the  principal  was  payable  on 
a  contingency.   HellierY.  Franklin,  1 6tark.  291. 

Payment  into  Conrt.1 — In  an  action  on  a  secu- 
rity bearing  interest,  the  defendant  cannot  sup- 
port his  plea  of  solvit  ad  diem  by  proof  of  pay- 
ment of  a  sum  into  court  sufficient  to  cover  the 
amgunt  of  the  plaintiff's  demand,  with  interest 
down  to  the  time  of  action  brought;  he  should 
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pay  in  sufficient  to  cover  the  amount  of  interest 
dae  at  the  time  of  making  the  payment^  into 


conrt    Kidd 
D.  P.  C.  331. 


V.    Walker,  2  B.  &  Ad.  705  ;   1 


Finding  of  Jury — Laehes.]— Where  a  defen- 
dant  conveyed  an  estate  to  the  plaintiff,  with  a 
covenant  for  quiet  enjoyment,  and  also  gave  an 
indemnity  bond  with  sureties  against  "  aU  costs, 
claims,  demands,  damages,  and  expenses  whatso- 
ever/' the  plaintiff  having  been  obliged  to  p^y 
divers  sums  for  arrears  of  an  annuity  charged  on 
the  estate,  sued  the  defendant  on  the  bond  to  re- 
cover them  back  with  interest ;  the  jury  found 
that  the  plaintiff  had  been  negligent  in  not  suing 
the  sureties  on  the  bond  at  the  time  the  pay- 
ment was  made  : — Held,  that  this  finding  pre- 
vented the  plaintiff  from  recovering  the  interest. 
Anderton  v.  Arrowsmith,  2  P.  &  D.  408. 

8et-oif.] — In  an  action  on  a  bond,  where  the 
interest  of  the  sum  secured  has  not  been  paid  on 
the  appointed  day,  a  set-off  equivalent  to  the 
interest  which  existed  before  the  commencement 
of  the  action,  though  not  at  the  time  of  the 
interest  falling  due,  may  be  pleaded  under 
8  Geo.  2,  c.  24,  s.  5.  Lee  v.  Lester,  7  C.  B.  10#8  ; 
7  D.  &  L.  137  ;  18  L.  J.,  C.  P.  312. 

4.  On  MoRxaAGES. 

Six  Years*  Arrean — BeTersionary  Interest] 
— ^A  mortgagee  of  a  reversionary  interest  in 
land  is  precluded  from  recovering  more  than 
eix  years  arrears  of  interest,  although  accruing 
whilst  the  property  was  reversionary.  Smith  v. 
Hill,  9  Ch.  D.  143  ;  47  L.  J.,  Ch.  788  ;  38  L.  T. 
638  ;  26  W.  R.  878. 
A  testatrix,  who  had  lent  3,0002.  on  a  mortgage 
,  of  freehold  property,  bequeathed  the  income  of 
all  her  residuary  estate  in  trust  for  three  persons 
for  their  joint  lives  and  the  lives  of  the  survivors 
and  survivor,  with  an  ultimate  trust  in  favour  of 
H.  absolutely.  H.  mortgaged  his  reversionary 
interest  in  the  3,0002.  to  the  plaintiff,  and  died 
insolvent  several  years  before  the  death  of  the 
last  tenant  for  life.  No  arrears  of  interest  on 
the  last-mentioned  mortgage  having  been  paid, 
the  plaintiff,  on  the  death  of  the  last  tenant  for 
life,  sought  to  recover  the  whole  arrears  of  in- 
terest : — Held,  that  arrears  of  interest  could  not 
be  recovered  while  the  property  was  reversionary. 

Held,  also,  that  the  mortgage  of  the  rever- 
sionary interest  was  not  a  mortgage  of  an  interest 
in  land  within  s.  42  of  3  &  4  WUl.  4,  c.  27,  and 
that  the  plaintiff  was,  therefore,  entitled  to  re- 
<x>ver  the  whole  arrears  of  interest.    lb, 

A.  and  B.,  reversioners  after  a  life  interest  in 
€.,  mortgaged  their  property  and  covenanted 
that  interest  in  arrear  should  be  capitalised,  and 
bear  interest  after  the  same  rate  ;  and  G.  also 
assigned  her  life  interest  as  a  part  of  the  secu- 
rity : — Held,  that  the  covenant  was  good  and 
valid  ;  and  that  the  mortgagee  was  not  limited 
to  six  years'  interest  Clarksan  v.  Menderson, 
14  Ch.  D.  348 ;  49  L.  J.,  Ch.  289  ;  43  L.  T.  29  ; 
28  W.  B.  907. 

In  lien  of  Hotioe  when  Paid  off  tnomiari^.] — 
A  son,  in  1855,  mortgaged  a  reversionary  inte- 
rest to  which  he  was  entitled  under  his  father's 
will,  and  died  in  March,  1869,  intestate,  and  there 
was  no  legal  personal  representative.    The  mort- 


gagee, having  filed  a  bill  for  the  administration 
of  the  father's  estate,  was,  on  behalf  of  a  surety 
of  the  mortgagor,  paid  the  principal  and  interest 
due  on  the  mortgage  security  and  a  sum  for  costs 
of  suit.  On  motion  to  dismiss  the  bill : — Held, 
that  he  was  not  entitled  to  isix  months'  interest 
in  lieu  of  notice,  but  that  he  was  entitled  to  the 
costs  of  the  motion,  as  he  had  been  paid  off  in  a 
summary  way.  Letts  v.  Huto?iins,  13  L.  R.,  Bq. 
176. 

Interest  ceases  to  run  on  the  day  fixed  for  re- 
demption under  the  notice  given  by  the  mort- 
gagor. James  v.  Rumsey,  11  Ch.  D.  398  :  48  L.  J.. 
Ch.  346  J  27  W.  R.  617. 

The  contract  of  mortgage  of  a  ship  provided 
that  interest  should  be  paid  half-yearly  in  ad- 
vance. The  mortgagee  sold  the  ship  shortly  be- 
fore a  half-yearly  day  for  payment  of  interest, 
and  received  the  balance  oi  tne  purchase-money 
(covering  his  principal  debt)  three  days  after 
that  half-yearly  day : — Held,  that  he  was  only 
entitled  to  interest  in  respect  of  the  three  days 
for  that  half-year.  Banrier  v.  Berridge,  18  Ch. 
D.  254 ;  50  L.  J.,  Ch.  630 ;  44  L.  T.  680 ;  29 
W.  R.  844. 

Secovering  as  Damages.]'— Interest  is  recover- 
able in  an  action  on  a  mortgage  deed,  particu- 
larly where  there  is  a  covenant  for  interest  in 
such  deed,  and  which  at  all  events  would  be 
given  as  damages  for  the  detention  of  the  debt. 
Vemey  v.  Iddings,  2  Chit.  234.  And  see  Eaton 
V.  Bell,  5  B.  &  A.  34. 

Interest  due  is  not  a  part  of  the  principal 
debt  due  on  mortgage,  but  rather  sounds  in 
damages.    Bichenson  v.  Harrison,  4  Price,  282. 

Amonnt  beyond  Glazm.] — A.  covenanted  to  pay 
B.  270Z.  on  the  15th  December,  with  interest  up 
to  that  time.  He  did  not  do  so,  and  B.  brought 
an  action  laying  his  damages  at  lOZ. : — Held, 
that  B.  could  not  recover  any  more  than  the 
principal,  the  interest  up  to  the  15th  December, 
and  102.  more,  although  the  Interest  up  to  the 
time  of  the  action  amounted  to  a  larger  sum. 
Watkins  v.  Morgan,  6  C.  &  P.  661. 

Form  of  Beed.] — ^A  mortgage  deed  recited  an 
agreement  to  secure  the  money  with  interest, 
but  the  proviso  for  redemption  on  a  day  certain, 
and  the  covenant  to  pay  and  the  trusts  of  a 
produce  of  a  sale,  were  restricted  to  the  principal 
only : — Held,  that  interest  was  payable.  Ashwell 
V.  StauTUon,  30  Beav.  52. 

A  mortgage  deed  made  no  provision  for  inte- 
rest, and  the  mortgagee  thereby  agreed,  upon 
payment  of  the  principal  sum,  to  reconvey: — 
Held,  that  the  mortgage  deed  carried  no  interest. 
Thompson  v.  Brew,  20  Beav.  49. 

Bate  of]— See  Computation  and  Rate, 
post,  col.  941. 

5.  On  Deposits. 

Where  lUirepresentation,] — A  vendor  sold 
land  as  freehold,  received  the  purchase-money, 
and  conveyed  the  land  as  freehold.  Afterwards 
the  purchaser,  for  the  first  time,  discovered  that 
the  property  was  really  copyhold.  The  vendor 
alleged  that  he  made  the  representation  believing 
it  to  be  true  : — Held,  that,  assuming  that  he  had 
made  the  representation  bon&  fide,  the  vendor 
had  committed  a  legal  fraud j  that  the  sale  must 
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be  set  aside  and  the  purchase-money  repaid  with 
interest ;  and  that  the  vendor  must  pay  all  the 
expenses  which  the  purchaser  had  incurred  in 
consequence  of  the  purchase.  Hart  y.  Swaine,  7 
Ch.  D.  42  ;  47  L.  J.,  Ch.  5 ;  37  L.  T.  376  ;  26 
W.  R.  30. 

The  expenses  of  the  purchaser  about  his  pur- 
chase were  allowed  hun  by  way  of  damages, 
but  damages  in  respect  of  expenses  incurred  in 
respect  of  an  attempted  resale  were  refused,  as 
being  too  remote.    lb. 

Or  Xistake.] — A  person  purchased  at  a  sale 
by  auction,  for  2,500/.,  property  which  was  de- 
scribed in  the  particulars  of  sale  as  an  "im- 
mediate rcTersion  in  fee-simple."  Shortly  after 
signing  the  contract  he  discovered  that  by  the 
conditions  of  sale,  which  were  produced  for  the 
first  time  and  read  aloud  by  the  vendor's  agent 
at  the  commencement  of  the  sale,  but  which  the 
purchaser  was  prevented  by  deafness  from  hear- 
ing-distinctly,  the  purchaser  was  to  take  the 
property,  subject  to  the  obligation  of  paying  off 
mortgages  for2,500Z.,in  addition  to  his  purchase- 
money,  the  real  value  of  the  reversion  being 
considerably  under  5,000/.  : — Held,  that  the  pur- 
chaser was  entitled  to  have  •  the  contract  res- 
cinded on  the  ground  of  common  mistake,  and 
of  misdescription  in  the  particulars ;  and  that 
he  was  also  entitled  to  have  the  deposit  which 
he  had  paid  returned,  with  interest  at  4  per 
cent.,  and,  until  payment,  to  a  lien  for  the 
amount  on  the  vendor^s  interest  in  the  property. 
Torrance  v.  Bolton,  14  L.  R.,  Eq.  124  ;  41  L.  J., 
Ch.  643  ;  27  L.  T.  19  ;  20  W.  R.  718.  Affirmed 
on  appeal,  8  L.  R.,  Ch.  118  ;  42  L.  J.,  Ch.  177 ; 
27  L.  T.  738  ;  21  W.  R.  134. 

The  owner  of  an  estate  agreed  to  sell  it,  repre- 
senting it  to  contain  1,530  acres.  The  purchaser 
agreed  to  sell  it  to  a  company  at  an  advanced 
price.  It  appeared  that  the  estate  contained  less 
than  1,100  acres  ;  and  the  company  complained 
of  the  deficiency  to  the  purchaser,  who  wrote  to 
the  vendor,  declining  to  complete.  The  company, 
who  had  made  advances  to  the  purchaser  of  moneys 
and  securities,  which  he  had  in  part  paid  over  to 
the  vendor  as  a  deposit,  rescinded  the  contract, 
and  filed  a  bill  for  a  return  of  the  money  : — Held, 
that  they  were  entitled  thereto  with  interest  at 
4  per  cent,  from  the  time  of  payment.  Aheraman 
Iron  Works  v.  Wickens,  4  L.  R.,  Ch.  101. 

A  party  recovering  back  a  deposit  paid  on  the 
purchase  of  real  property  is  not  entitled  to  in- 
terest. Bradshmw  v.  Bennett  5  C.  &  P.  48  ;  1 
M.  &  Rob.  143. 

If  a  purchaser  pays  a  deposit  to  auctioneers  at 
the  time  of  sale,  in  part  of  his  purchase-money, 
and  brings  an  action  against  them  to  recover  it 
back,  in  consequence  of  the  vendors  not  being 
able  to  make  a  good  title,  and  such  deposit  is 
recovered  from  them,  the  purchaser  is  entitled 
to  interest  on  the  deposit  from  the  time  the 
purchase  should  have  been  completed,  and  may 
recover  it  from  the  vendor,  on  alleging  the 
special  damage  in  his  declaration.  Farfuhar  v. 
Ihrley,  1  Moore,  322  ;  7  Taunt.  592. 

Liability  of  Auctioneer.]  —  An  auctioneer 
who  is  employed  to  sell  an  estate,  and  who 
receives  a  deposit  from  the  purchaser,  is  a  mere 
stakeholder,  liable  to  be  called  upon  to  pay  the 
money  at  any  time;  and,  ther^ore.  although 
he  places  the  money  in  the  funds  and  makes 
interest  of  it^  he  is  not  liable  to  pay  such  interest 


to  the  vendor  when  the  purchase  is  completed, 
thou^  the  vendor  (without  the  concurrence  of 
the  vendee)  gave  him  notice  to  invest  the  money 
in  government  securities.  Harington  v.  Hog^ 
gart,  1  B.  &  Ad.  577. 

Where  a  purchaser  of  an  estate,  by  public 
auction,  deposited  a  sum  with  the  auctioneer  as 
part  of  the  purchase-money,  until  the  vendor 
made  out  a  good  title,  according  to  the  conditionB 
of  sale : — Held,  in  an  action  to  recover  such 
deposit  from  the  auctioneer,  that  he  was  not 
liable  for  interest,  although  nearly  four  years 
had  elapsed  from  the  time  of  the  sale,  on  the 
ground  that  no  demand  had  been  made  on  him 
for  the  repayment  of  the  deposit.  Lee  v.  Munn^ 
1  Moore,  481 ;  8  Taunt.  45. 

Pleading.]  —  In  an  action  by  an  intended 
purchaser  against  a  vendor  of  an  estate,  the 
declaration  stated  articles  of  agreement  between 
the*  defendant  and  the  plaintiff,  whereby  the 
defendant,  in  consideration  of  2,115/.,  agreed  that 
he  would  on  or  before  the  25th  day  of  March 
next,  well  and  effectually  convey  the  estate  to 
the  plaintiff,  with  a  good  title  ;  and  tbe  plaintiff 
agreed  that,  on  the  25th  day  of  March,  on 
having  such  conveyance  he  would  pay  the  de- 
fendant the  purchase-money ;  and  that  in  case 
the  purchase  should  not  be  completed  on  that 
day,  the  plaintiff  was  to  pay  interest  on  the 
purchase-money  before  it  was  completed.  Breach,, 
that,  although  the  plaintiff  was  always,  from 
the  making  of  the  agreement  until  and  upon 
the  25th  day  of  March,  ready  and  willing  to 
accept  a  conveyance,  and  to  pay  the  purc^tse- 
money,  whereof  the  defendant  nad  notice,  yet  he 
did  not  on  the  day  and  year  last  aforesaid,  or  at 
any  other  time  whatsoever,  make  a  good  title  to 
the  plaintiff  of  the  estate,  nor  had  he  at  any 
time  any  such  title ;  alleging  damage  by  ex- 
penses incurred  in  investigating  the  title,  and 
lo^  of  interest  on  the  purchase-money  while 
lying  at  the  bankers* :  —  Held,  that  upon  hia 
declaration,  the  plaintiff  could  not  recover  for 
any  expenses  or  loss  of  interest  subsequently  to 
the  25th  March.  Metcalfe  v. Fowler,^  M.  &  W. 
830. 

6.  On  Judgments. 

For  what  Time.] — On  the  9th  of  September,. 
1869,  judgment  was  signed  for  28,850/.  (awarded 
by  an  arbitrator  in  a  cause)  and  costs  ;  on  the 
26th  of  October  an  order  was  made  to  stay  pro- 
ceedings until  Michaelmas  Term,  to  give  the 
defen(£knt8  an  opportunity  to  set  aside  the  award, 
they  bringing  tne  money  into  court  to  abide  the 
event ;  and  on  the  8th  of  November  a  motion 
was  made,  but  no  rule  granted,  of  which  the 
plaintiff  had  notice.  Delay  occurred  in  the 
taxation  of  the  plaintiff^s  costs,  a  review  havings 
been  ordered  at  his  instance,  and  the  amount 
was  not  ultimately  settled  until  the  29th  of 
January,  1870  ;  and  on  the  2nd  of  February  the 
money  was  paid  out  of  court  to  the  plaintiff 
under  a  judge's  order  upon  the  defendants* 
summons,  and  the  costs,  with  interest  upon  the 
judgment  down  to  the  8th  of  November,  1869, 
were  tendered  to  his  attorneys.  They,  however, 
claimed  interest  down  to  the  2nd  of  February, 
1870  : — Held,  that  the  plaintiff  was  only  entitled 
to  interest  down  to  the  8th  of  November,  1869,. 
inasmuch  as  he  might  at  any  time  after  that  day 
have  taken  the  money  out  of  court ;  and  the: 
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court  ordered  satisfaction  to  be  entered  on  the 
roll.  Sinclair  y.  Great  Eastern  Railway  Com- 
pany,  5  L.  R.,  C.  P.  391  ;  39  L.  J.,  C.  P.  224  ;  22 
L.  T.  410 ;  18  W.  R.  758. 

On  a  judgment  in  case  recovered  in  1862 : 
— Held,  in  a  proceeding  against  the  personal 
assets  of  the  judgment  debtor,  that  more  than 
six  jears^  arrears  of  Interest  were  recoverable. 
Bresliu  v.  Hodgcfu,  10  Ir.  R.,  Eq.  260. 

The  time  of  entering  up  the  judgment,  from 
which  period  interest  is  given  on  the  judgment 
debt  by  the  1  &  2  Vict.  c.  110,  s.  17,  is  the  day 
on  which  judgment  is  signed  in  the  masters 
book,  and  not  the  day  on  which  the  roll  is 
carried  in  and  the  judgment  entered  of  record. 
tHshtr  V.  JDuddiTig,  3  M.  &  G.  238;  3  Scott, 
N.  R.  516  ;  9  D.  P.  C.  872 ;  5.  P.,  Ninoton  v. 
Orand  Junction  Railway  Campaiiy,  16  M.  &  W. 
139  ;  16  L.  J.,  Ex.  276. 

In  what  Cases.]— The  1  &  2  Vict.  c.  110,  s.  17, 
iipplies  as  weU  to  judgments  for  costs  as  for  the 
subject-matter  of  the  action.  Pitcher  v.  Roberts, 
2  D.,  N.  8.  394  ;  12  L.  J.,  Q.  B.  178  ;  7  Jur.  466. 

Interest  may  be  recovered  on  a  judgment  for 
costs  of  a  nonsuit.  Newton  v.  Conyngluim 
i^Lord:),  17  L.  J.,  C.  P.  288— Ex.  Ch. 

A  ca.  sa.  need  not  contain  the  clause  relating 
to  interest  given  in  the  form  prescribed  by  the 
rule  of  court,  unless  the  plaintiff  chooses  to 
claim  interest.  Stopford  v.  Fitzgerald,  4  D.  &  L. 
726  ;  16  L.  J.,  Q.  B.  310. 

Under  the  statute  interest  is  recoverable  on 
costs  which  one  party  is  ordered  to  pay  to 
.anoUier,  but  not  on  costs  directed  to  be  raised 
out  of  an  estate.  Att.-Gen,  v.  Nethercote,  11 
Sim.  529. 

A  judgment  given  for  securing  an  annuity 
<MUTies  interest.  Knight  v.  Botoyer,  4  De  G.  &  J. 
«19. 

In  an  action  on  a  judgment  affirmed  in  error, 
the  jury,  by  way  of  damages,  may  give  interest 
upon  the  sum  recovered  by  the  judgment  from 
the  time  of  signing  it,  where,  by  the  practice  of 
the  court  in  which  error  is  brought,  such  interest 
is  not  allowed  in  costs  upon  the  aMnnance. 

Entwiitle  v.  Shepherd,  2  T.  R.  78. 

• 

Befnnding.] — In  January,  1836,  a  defendant 
was  charged  in  execution  for  61/.  14«.  On  the 
1st  of  October,  1838,  the  1  &  2  Vict,  c  110,  came 
into  operation.  The  plaintiff  having  afterwards 
died,  and  his  widow  having  taken  out  adminis- 
tration, A.,  who  had  acted  as  an  attorney  for  the 
plaintiff,  commenced  proceedings  in  tne  Insol- 
vent Debtors  Court  to  obtain  a  vesting  order 
upon  the  defendant's  estate.  The  defendant 
sent  B.  (an  attorney)  to  A.  to  endeavour  to  effect 
a  compromise.  A.  claimed  85Z.  bs,  2d.,  including 
a  claim  for  interest  at  4/.  per  cent,  upon  the 
judgment  from  the  time  it  was  entered  up.  It 
was  ultimately  agreed  between  A.  and  B.  that 
the  defendant  should  be  discharged,  upon  pay- 
jnent  of  80/.^  which  agreement  was  carried  into 
,  effect.  The  court  refused  to  compel  A.  to  refund 
182.  6«.,  the  excess  beyond  the  sum  for  which 
the  defendant  was  taken  in  execution,  it  having 
been  paid  under  a  compromise.  Ilaigh  v.  Jones, 
5  M.  &  G.  634  ;  6  Scott,  N.  R.  696. 

On  B07ersal  of  Judgment.] — By  an  order  in 
^oouncil  regulating  appeals  from  Hong  Kong, 
ihe  Supreme  Court  shall  in  all  cases  of  appeal 
conform  to,  execute,  and  cany  into  imm^iate 


effect,  such  judgment  and  orders  as  her  Majesty, 
in  her  Privy  Council,  shall  make  thereupon,  in 
such  manner  as  any  original  judgment  or  deci^ee 
of  the  Supreme  Court  can  or  may  be  executed. 
In  1867,  the  respondents  recovered  from  the 
appellants,  in  an  action  of  trover  in  the  Supreme 
Court  at  Hong  Kong,  a  large  sum  of  money,  as 
principal,  interest  and  costs,  and  execution  was 
had  and  the  money  was  paid.  Upon  appeal  in 
February,  1869,  this  judgment  was  reversed.  In 
June,  1869,  the  Supreme  Court  directed  the 
respondents  to  repay  to  the  appellants  the 
money,  but  declined  to  direct  interest  to  be  paid 
during  the  time  the  money  remained  in  the 
respondents'  possession : — Held,  that  it  was  in 
the  power  of  the  court  at  Hong  Kong  to  make 
every  order  which  was  fairly  and  properly  con- 
sequential upon  the  reversal  of  the  original  judg- 
ment, and  that  the  appellants  were  entitled  to 
the  current  rate  of  interest,  whilst  the  money 
remained  in  possession  of  the  respondents,  on 
both  the  principal  and  interest,  but  not  on  the 
costs.  Rodger  v.  Comptoir  d'Escompte  de  Parity 
3  L.  R.,  P.  C.  465 ;  40  L.  J.,  P.  C.  1  ;  24  L.  T. 
Ill ;  19  W.  R.  449 ;  7  Moore,  P.  C.  C,  N.  S. 
314. 

Interest  at  4/.  per  cent,  was  allowed  on  money 
which  had  been  paid  on  an  order  of  the  Court  of 
Chancery  which  was  reversed  on  appeal.  J/er- 
ehant  Banking  Company  of  London  v.  Mavd, 
18  L.  R.,  Bq.  659  ;  43  L.  J.,  Ch.  861  ;  22  W.  R. 
874. 

Beversal  of  Outlawry.] — A  defendant  is  not 
liable  to  pay  the  interest  that  may  have  accrued 
between  judgment  and  reversal  of  outlawry. 
Iblotson  V.  F^Kton,  1  N.  &  P.  779  ;  W.,  W.  &  D. 
292  ;  1  Jur.  397. 

Under  Awards.] — On  an  award  directing  pay- 
ment of  money  at  a  certain  time,  interest  from 
that  time  till  payment  may  be  recovered  by 
action,  but  not  by  motion  for  an  attachment. 
Churcher  v.  Stringer,  2  B.  &  Ad.  777  ;  1  D.  P.  C. 
332 ;  S,  P,,  Johnson  v.  Ihtrant,  4  C.  &  P.  327  ; 
2  B.  &  Ad.  295. 

An  arbitrator  made  his  award  on  the  1st  of 
September,  1841,  directing  payment  on  the  25th 
January,  1842,  of  a  sum  of  money  with  interest : 
— Held,  that  the  plaintiff  could  recover  under 
the  award  no  interest  accruing  subsequently  to 
the  25th  January,  though  such  interest  might  be 
given  by  a  jury.  Doe  d.  Moody  v.  Squire,  2  D., 
N.  S.  327 ;  7  Jur.  236. 

A  plaintiff  having,  after  notice  of  action  for 
extortion  by  a  railway  company  in  carrying  his 
goods,  served  the  company  with  a  demand  of 
interest,  under  3  &  4  Will.  4,  c.  42,  s.  28  :— Held, 
that  the  arbitrator,  under  a  submission  of  "  all 
matters  in  difference,"  might  award  him  interest, 
notwithstanding  the  notice  of  action  did  not 
contain  a  demand  of  interest.  Edwards  v 
Great  Western  Railway  Company,  11  C.  B.  588; 
21  L.  J.,  C.  P.  72. 

Allowance  by  Court.] — Proceedings  were  taken 
under  the  Indian  Insolvency  Act  (11  &  12  Vict, 
c.  21),  and  the  proceeds  of  certain  goods  claimed 
by  the  official  assignee,  paid  by  the  assignee  iiito 
the  Bank  of  Bengal.  In  a  suit  in  tiie  High 
Court  at  Calcutta  by  A.  against  the  assignee, 
claiming  the  proceeds  of  the  goods  paid  into 
the  Insolvent  Court : — Held,  that  on  the  court 
I  making  a  decree  in  favour  of  A.,  that  the  Higl 
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Ck)urt,  being  a  court  of  law  and  equity,  had 
power  to  award  interest  on  the  amount  as 
against  the  ofScial  assignee.  Miller  v.  Barlow^ 
3  L.  R.,  P.  C.  733  ;  8  Moore,  P.  C.  C,  N.  S.  127. 

On  Costa  of  Appeal.] — When  on  appeal  a  judg- 
ment of  one  of  the  superior  courts  is  affirmed, 
such  court  has  no  power  to  allow  interest  upon 
the  costs  of  the  appeal.  Lancashire  and  York- 
fthire  Railway  Company  t.  Oidlow,  9  L.  R.,  Ex. 
36  ;  43  L.  J.,  Ex.  1  ;  29  L.  T.  399  ;  22  W.  R.  17. 

A  verdict  for  the  plaintiff  was  set  aside  and  a 
verdict  entered  for  the  defendant  by  a  judgment 
of  the  Court  of  Exchequer.  The  dofendant 
thereupon  signed  judgment  for  his  costs,  and  the 
plaintin  appealed  to  the  Exchequer  Chamber, 
and  afterwiuxls  to  the  House  of  Lords.  Both 
courts  affirmed  the  judgment  below  with  costs  : 
— Held,  that  the  Court  of  Exchequer  had  no 
power,  either  by  1  &  2  Vict.  c.  110,  s.  17,  or  by 
B,eg,  Gen.,  T.  T.  1867,  to  aUow  to  the  defendant 
interest  on  the  costs  of  the  appeal  to  the  Ex- 
chequer Chamber  or  House  of  Lords.    lb. 

Computation  of  Bate.]  See  post,  col.  941. 

Merger  of  Bebt  m.]—See  pott,  col.  946. 

Sooteh  Judgment.] — ^Action  on  a  judgment  of 
the  Admiralty  Court  of  Scotland,  which  gave  in- 
terest on  a  balance  of  accounts,  from  1811  to  the 
time  of  payment.  The  contract  was  by  letter, 
written  in  London.  The  services  were  pcrEormed 
in  Scotland,  that  being  the  plaintiff's  place  of 
residence  : — Held,  that  a  contract  made  in  Eng- 
land, to  be  executed  in  Scotland,  ought  to  be 
regulated  by  the  rules  of  the  English  law  ;  and 
that  this  contract  having  been  made  in  England, 
interest  could  not  be  recovered,  merely  because 
it  was  given  by  the  decree  in  Scotland.  Amott 
V.  Bed/em,  3  Ring.  353 ;  11  Moore,  209  ;  2  C.  & 
P.  88. 

Iriih.] — In  an  action  on  an  Irish  judgment, 
the  question,  whether  any,  and  what  interest  is 
recoverable,  is  a  question  for  the  jury,  under  all 
the  circumstances  of  the  case ;  and,  in  deciding 
this  question,  they  will  have  to  consider  whether 
the  plaintiff  has  taken  proper  steps  to  find  his 
debtor,  and  follow  up  his  judgment  by  an  execu- 
tion, or  whether  he  has  been  guilty  of  laches. 
Bann  v.  Dalzell,  3  C.  &  P.  376  ;  M.  &  M.  228. 

Foreign.] — A  plaintiff  is  not  entitled  to  inte- 
rest on  a  foreign  judgment.  Atkinson  v.  Bray- 
hrooke  (^Lord),  4  Camp.  380. 

Unless  interest  is  payable  by  virtue  of  the 
judgment  in  the  foreign  country  or  colony. 
Bank  of  Australasia  v.  Mas,  16  Q.  R.  717. 

In  an  action  on  a  foreign  judgment,  for  an 
entire  sum  recovered  on  counts  for  the  btdance 
of  a  merchant's  account,  for  goods  sold,  moneys 
advanced  and  paid,  moneys  due  on  bills  of  ex- 
change, and  for  interest,  the  court  would  not 
formerly  give  interest  on  affirmance  of  the  judg- 
ment of  the  court  below.  Doran  v.  O'ReiUy,  3 
Price,  250  ;  7  Taunt.  244. 


7.  In  otheb  Cases. 

Crown  Bebti.l — A  debt  due  to  the  crowTi,  al- 
though originally  merely  a  simple  contract  debt, 
if  it  has  been  brought  into  court  in  the  shape  of 


the  produce  of  a  sale  under  an  extent,  carries  in- 
terest from  the  time  when  the  debt  shall  have 
been  ascertained  by  the  deputy  remembrancer's 
report,  notwithstajnding  there  is  no  specific 
appropriation  in  the  report.  Rex  v.  Mainwaring^ 
2  Price,  67. 

Calls.] — Provisions  in  articles  as  to  interest  on. 
calls  do  not  apply  to  calls  made  by  liquidators. 
Welsh  Flannel  and  Tweed  Company,  In  re,  20 
L.  R.,  Eq.  360 ;  44  L.  J.,  Ch.  391 ;  32  L.  T.  361  ; 
23  W.  R.  658. 

Upon  the  winding  up  of  a  company  under  the 
direction  of  the  court,  interest  will  be  allowed 
on  simple  contract  debts  from  the  date  of  the 
debt,  out  of  calls  made  upon  contributories,  in 
any  case  where  a  jury  mignt  have  given  interest 
in  the  shape  of  damages,  under  3  &  4  Will.  4, 
c.  42.  State  lire  Insurance  Company,  In  re,  10 
Jur.,  N.  S.  1176  ;  11  L.  T.  489. 

Where  a  company  is  wound  up,  and  calls  have 
been  made  on  the  shareholders,  interest  after  the 
date  of  the  winding-up  can  be  paid  out  of  the 
calls  only  on  those  debts  which  cany  interest  at 
law.  Herefordshire  Banking  Ctmipany,  In  r*, 
2  L.  R.,  Eq.  260  ;  36  L.  J.,  Ch.  806  ;  17  L.  T.  58. 

Partnenhip.] — When  A.  retired  from  a  part- 
nership, but  left  60,0002.  capital  in  the  business 
ostensibly  as  part  of  the  partnership  capital  of 
R.,  such  sum  to  be  repaid  at  the  end  of  three 
years  (being  the  agreed  term  of  the  new  co- 
partnership), and  when  R.  retained  and  em- 
ployed in  the  business  the  said  sum  beyond  the 
expiration  of  that  period  : — Held,  that  interest 
at  5  per  cent,  per  annum  was  payable  on  the 
60,000/.  from  the  expiration  of  the  three  years, 
and  also  on  the  profits  from  the  time  of  the 
realization  of  the  different  portions  of  the  same. 
SpartaU  v.  Constantinidi,  20  W.  R.  823. 

Afterwards  an  appeal  against  this  decision 
was  compromised.    A  C,  21  W.  R.  116. 

Interest  will  not,  in  the  absence  of  express 
agreement,  be  allowed  on  the  capital  of  a  partner 
after  the  dissolution  of  the  partnership,  except 
in  so  far  as  such  capital  constituted  a  debt  due 
from  the  partnership  to  the  partjier.  Barfeld 
V.  Loughborough,  8  L.  R.,  Ch.  1  ;  42  L.  J.,  Ch. 
179  ;  27  L.  499  ;  21  W.  R.  86. 

An  agreement  to  take  annual  rests  and  to  pay 
interest  on  the  share  of  a  partner  in  the  busi- 
ness, limited  to  the  duration  of  the  partnership,, 
will  not  give  any  right  to  have  annual  rests 
taken,  or  such  interest  allowed,  after  the  dissolu- 
tion,   lb. 

And  see  Pabtnebship. 

On  Honey  paid  in  nnder  Lands  danses  Con- 
solidation Aot.] — Money  paid  into  court  under 
the  Lands  Clauses  Act  for  purchase  of  land 
which  was  subject  to  an  equitable  mortgage  by 
deposit,  with  a  memorandum  undertaking  to- 
give  a  legal  mortgage  ;  on  petition  by  the  mort- 
gagee for  payment  out : — Held,  that  the  analogy 
of  the  Statute  of  Limitations  applied,  and  that 
only  six  years'  arrears  of  interest  could  be 
charged.  Stead,  In  re,  2  Ch.  D.  713  ;  46  L.  J., 
Ch.  634  ;  35  L.  T.  466  ;  24  W.  R.  698. 

In  an  action  to  recover  a  sum  awarded  to  the 
plaintiff  by  a  jurj',  under  43  Geo.  3,  c.  140,  and 
48  Geo.  3,  c.  11,  08  compensation  to  be  made  by 
the  Rristol  Dock  Company  for  an  injury  done  to 
the  plaintiff's  property  by  means  of  the  works- 
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authorized  by  those  acta  : — Held,  that  the  jury 
might  give  interest  for  the  detention  of  the  sum 
awarded.     HUhou^e  v.  J)avii%  1  M.  &  S.  169. 

And  see  Landb  Clauses  Act. 

Salary.] — ^An  owner  of  ironworks  engaged  a 
manager,  and  yerbally  agreed  to  pay  him  H  per 
cent,  of  the  profits,  tb  be  made  np  to  oOOl.  in  any 
year  in  which  the  profits  shomd  be  less  than 
that  sum.  For  seyeral  years  he  was  paid  at  the 
rate  of  500^.,  but  it  turned  out  that  in  some  of 
the  years  the  percentage  of  profits  exceeded 
5002. ;  and  a  sum  consisting  of  the  total  of  these 
overbalances  had  been  found  due  to  him  : — 
Held,  that,  in  the  absence  of  fraud,  he  was  not 
Entitled  to  interest  on  each  overbalance  as  from 
the  year  in  which  it  was  ascertained,  but  only  to 
interest  from  the  time  of  demand.  RUMon  y. 
Gri4$ell,  10  L.  R.,  Eq.  393  ;  18  W.  R.  821. 

By  Fnrehaser — PosMition.] — The  putting  up 
of  a  notice  board  for  the  purpose  of  selling  or 
letting  building  land  by  a  purchaser : — Held,  to 
render  him  liable  to  pay  interest  on  the  pur- 
chase-money. Ballard  T,  Shutt^  15  Ch.  D.  122  ; 
49  L.  J.,  Ch.  618  ;  43  L.  T.  173  ;  29  W.  R.  73. 

Xemoraadnm  of  Judgment — ^Hew  Contract] — 
A.  gave  a  warrant  of  attorney  to  confess  judg- 
ment for  2,0002.  to  B.,  to  secure  payment  of  four 
bills  of  exchange  drawn  the  same  day  by  him 
upon,  and  accepted  by,  A.,  and  judgment  was 
entered  up  and  registered  the  next  day.  The 
bills  were  renewed  and  deposited  by  B.  with  a 
creditor  of  his  own,  to  secure  1,2002.,  with  a 
memorandum  stating  that  the  bills  were  secured 
by  a  judgment,  but  not  making  mention  of  inte- 
rest or  the  rate  of  interest. '  Interest  was  paid  to 
the  creditor  by  B.  for  ten  years  at  the  rate  of 
122.  lOtr.  per  cent,  per  annum  : — Held,  that  as  no 
interest  was  mentioned  in  the  memorandum,  it 
was  to  be  taken  to  refer  to  the  principal  money 
alone,  and  that  the  memorandum  created  a  new 
contract.  Hodge^  Ex  parte^  26  L.  J.,  Bk.  77 — 
L.  J. 


8.  Computation  and  Rate. 

By  what  Law.] — Where  a  bill  of  exchange 
drawn  at  one  place  on  a  party  at  another,  and 
in  which  no  mention  is  made  of  interest,  is  dis- 
honoured, the  amount  of  interest  recoverable  is 
to  be  calculated  according  to  the  lex  loci  con- 
tractds,  i.e.  of  the  place  where  the  bill  was 
di-awn  ;  and  the  rate  of  interest  to  be  adopted  in 
sach  a  case  is  matter  of  law,  for  the  direction  of 
the  judge  to  the  jury.  Oihhs  v.  Preemont,  9  Ex. 
25  ;  22  L.  J.,  Ex.  302  ;  17  Jur.  820. 

India  interest  for  money,  when  made  principal 


Justice,  an  award  of  salvage  is  a  judgment  debt, 
and  as  such  bears  interest  from  the  date  of  entry 
of  judgment,  the  taxed  costs  bearing  interest 
from  the  date  of  signing  of  the  allocatur.  The 
Jones  Brothers,  46  L.  J.,  Adm.  75  ;  37  L.  T.  164. 

On  Collision.] — In  all  cases  where  the  liability 
of  the  owner  is  limited,  the  court  will  give  in- 
terest on  the  limited  amount  from  the  time  of  the 
collision.  The  Northumbrian  3  L.  R.,  Adm.  6  ; 
21  L.  T.  681  ;  18  W.  R.  188. 

On  taking  Aeoonnti.] — Where  an  inquiry  was 
directed  to  be  made  in  chambers  as  to  the 
amount  of  premium  to  be  returned  to  one 
partner  on  a  dissolution  of  partnership,  and  a 
certain  amount  was  certified  by  the  chief  clerk, 
whose  certificate  was  afterwards  confirmed  by 
the  judge  and  the  Court  of  Appeal,  interest  on 
the  amount  was  directed  to  be  paid  from  the  date 
of  the  certificate.  Brewery.  Yorke,  46  L.  T.  289 
— C.  A. 

Sooteh  Judgment.] — ^Where  a  Scotch  decree 
adjudged  interest  to  be  paid  but  did  not  fix  the 
time  from  which  it  was  to  run  : — Held,  that  it 
was  payable  from  the  day  of  citation.  Douglas 
v.  Forrest,  1  M.  &  P.  663  ;  4  Bing.  686. 

Account  Stated.]  —  In  an  action  upon  an 
account  stated  between  merchant  and  merchant 
the  jury  may  give  interest  from  the  day  the 
account  was  stated.  Blaney  v.  Ifendrick,  2  W. 
Bl.  761 ;  3  Wils.  206. 

Compound  Interest.] — ^There  cannot  be  a  title 
to  compound  interest  without  a  contract  express 
or  implied,  or  custom.  Fergusson  v.  Fhfffe,  8  C. 
&  F.  121. 

By  the  law  of  England,  a  contract  for  com- 
pound interest  is  not  valid,  except  in  mercantile 
accounts  current  for  mutual  transactions.    lb. 


Conrie  of  Bnsinesf.] — If  a  party  shews  in 

an  action  for  money  lent,  that  it  was  the  course  of 
dealing  between  him  and  the  defendant  to  calcu- 
late the  interest  every  year  and  add  that  to  the 
principal,  and  the  next  year  to  calculate  upon  the 
total,  he  may  recover  interest  calculated  in  the 
same  way  for  the  years  subsequently  to  the 
striking  of  the  last  balance  between  the  parties. 
Newell  V.  Jones,  4  C.  &  P.  124. 

In  an  action  to  recover  interest  upon  moneys  ad- 
vanced to  the  defendant  by  a  banking-house,  it 
is  not  sufficient  to  shew  that  It  was  the  custom  of 
the  house  to  charge  interest  calculated  upon  half- 
yearly  rests,  without  also  shewing  that  the  de- 
fendant knew  that  such  was  the  practice.  Moore 
V.    Vottghto7i,  1  Stark.  487.    And  see  Dawes  v. 


here,  carries  Engl^  intent.  Bodily  v.  Mlamy,   p.„^^^  ^  Camp-  486,  n. 

d  15urr.  loy*  ,  l  w.  i5l.  zbl.  ^j^  agent  who  has  advanced  money  for  his  prin- 

cipal in  effecting  insurances  and  other  mercantile 


The  rate  of  interest  for  loans  advanced  within 
the  dominions  of  native  and  independent  Indian 
sovereigns,  by  British  subjects  domiciliated  and 
residing  within  such  dominions,  is  not  limited  to 
122.  percent.     Anon., 'S  Bing.  193. 

On  Jodgment  for  Costs.] — Interest  on  a  judg- 
ment for  costs  runs  from  the  date  of  the  master's 
certificate  of  taxation,  and  not  from  the  time  of 
entering  up  the  judgment.  Schroder  v,  Clough, 
46  L.  J.,  C.  P.  365  ;  35  L.  T.  850. 


business  is  entitled  to  charge  interest :  and  at  the 
end  of  every  year  to  make  a  rest,  and  add  the  in- 
terest then  due  to  the  principal.  Bruce  v.  Hunter, 
3  Camp.  467. 

In  1847  the  customer  of  a  bank  gave  a  mort- 
gage to  the  bankers  to  seeure,  with  interest  at 
52.  per  cent.,  money  due  and  to  become  due  to 
them  upon  a  running  account,  on  which  it  had 
been  usual  to  make  annual  rests,  and  charge 


compound  interest  upon  the  balances : — H 
Salvage.] — Since  the  incorporation  of  the  I  that  the  bankers  had  no  right  to  make  rests 


High  Court  of  Admiralty  in  the  High  Court  of   the  relation  of  banker  and  customer  ha<' 
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and  that  the  mortgage  was  a  security  only  for  the  | 
balance  dae  at  the  date  of  the  assignment^  with 
simple  interest  from  that  time  at  5/.  per  cent, 
per  annum.  Crosskill  v.  Bower ^  32  Beav.  86  ;  32 
L.  J.,  Ch.  640  ;  9  Jur.,  N.  S.  267  ;  8  L.  T.  135  ; 
11  W.  R.  411. 

Interest  upon  interest  is  never  given.    Waring 
V.  Cunliffe,  1  Ves.  jun.  99. 


Against  Aeeounting  Party.] — Compound 


interest  will  only  be  given  against  an  accounting 
party  when  he  has  employed  the  money  in  busi- 
ness. Bwrdiek  v.  Garriek,  5  L.  R.,  Ch.  233  ;  39 
L.  J.,  Ch.  369  ;  18  W.  R.  387. 

Mixing  the  money  with  the  ordinary  account 
of  a  firm  of  solicitors  at  a  bankers*  is  not  such 
employment  in  business  as  will  render  a  member 
of  the  firm  liable  to  compound  interest.    Ih, 


Under  Awards.] — An  award  is  not  to  be 


impeached  for  allowing  compound  interest,  for 
it  may  be  allowed  in  case  of  a  contract  for  it 
either  express,  or  to  be  inferred  from  the  nature 
of  the  dealings  between  the  parties.  Morgan  v. 
Mather^  2  Yes.  jun.  15. 


Constmetion.] — Interest  at  the  rate  of  one 


per  cent,  per  mensem  to  be  calculated  at  the  end 
of  each  year,  means  interest  calculated  per  men- 
sem, but  payable  per  annum  without  compound 
interest  on  monthly  receipts.  Bajunder  Narian 
Roe  V.  Bijai  Govind  Sing,  2  Moore,  P.  C.  C. 
253. 

A  correspondence  took  place  between  a  mort- 
gagee and  a  mortgagor,  extending  over  a  series 
of  years,  in  which  the  mortgagee  stated  his  in- 
tention, if  the  interest  upon  the  mortgage  debt 
was  not  paid,  to  add  it  to  the  princip^,  and  to 
charge  the  same  interest  upon  the  amount  as  the 
mortgage  bore.  The  mortgagor  replied  from 
time  to  time  that  he  could  not  pay  the  interest, 
and  that  it  must  be  added  to  tiie  claim  of  the 
mortgagee  : — Held,  that  it  did  not  amount  to 
an  agreement  to  pay  compound  interest,  and  the 
claim  of  the  mortgagee  was  not  allowed.  Thomp- 
son V.  Leith^  4  Jur.,  N.  S.  1091. 

From  Mortgagee  in  Posietsion.]— A  mort- 
gagee in  possession  brought  a  foreclosure  action. 
In  his  statement  of  claim  he  did  not  allege  that 
interest  wasin  arrear  when  he  took  possession.  The 
mortgagor,  in  his  statement  of  defence,  alleged 
that  the  rent  received  greatly  exceeded  the  in- 
terest : — Held,  that  the  accounts  must  be  directed 
to  be  taken  with  annual  rests.  Carter  v.  James, 
29  W.  R.  437. 

Where  there  are  successive  mortgages,  and  the 
iisual  foreclosure  decree  is  made,  interest  subse- 
quent to  the  last  certificate  is  computed  on  the 
total  amount,  composed  of  principal,  interest, 
and  costs,  found  due  by  that  certificate.  Elton 
V.  Ourteit,  19  Ch.  D.  49  ;  45  L.  T.  435. 

A  mortgagor  covenanted  to  pay  the  principal 
and  interest  at  the  rate  of  five  per  cent,  per 
month  on  a  fixed  day,  and  charged  a  reversionary 
interest  with  payment  of  the  principal  and  in- 
terest, "  at  the  rate  aforesaid,"  but  there  was  no 
further  covenant  for  payment  of  interest.  In 
taking  accounts  in  a  mortgagee's  action,  the 
mortgagee  was  allowed  interest  after  the  fixed 
day  at  the  rate  of  five  per  cent,  per  annum  only. 
Wallington  v.  Cook,  47  L.  J.,  Ch.  508. 

Trom  Tnutee.] — Interest  at  hi,  per  cent,  is 


only  exacted  in  cases  of  grave  misconduct  or 
fraud  on  the  part  of  a  trustee.  Imperial  Credit 
Astoeiation  v.  Coleman,  21  W.  R.  696— H.  L. 

When  a  trustee  has  employed  trust  funds  for 
his  own  benefit,  he  will  be  charged  as  of  course 
with  simple  interest  at  5  per  cent.  Burdiek  v. 
GarHck,  5  L.  R.,  Ch.  233  ;  39  L.  J.,  Ch.  369 ;  18 
W.  R.  387. 

The  plaintiff  was  tenant  for  life  under  the 
settlement  executed  on  her  marriage,  part  of  the 
settled  property  consisting  of  a  sum  of  15,500/. 
This  sum  was  allowed  to  remain  in  the  hands  of 
the  plaintifTs  father,  who  employed  it  in  trade, 
he  covenanting  at  his  deatib  to  pay  it  to  the 
trustees.  Upon  the  death  of  the  father,  10,000/., 
part  of  the  15,500/.,  was  allowed  to  remain  in 
the  business,  such  investment  being  unauthorized 
by  the  settlement  Laige  profits  accrued  to  the 
10,000/.,  some  of  which,  with  the  plaintiff's  con- 
sent, had  been  paid  to  her  husband : — Held,  that 
the  plaintiff  was  entitled  in  respect  of  income 
to  4  per  cent,  on  the  original  10,0002.  and  upon 
all  accretions  of  profits  retained  and  employed 
in  ti^e  business,  and  that  the  rest  of  the  pn^ts 
must  be  r^arded  as  capital  subject  to  the  trust 
of  the  settlement,  and  must  be  made  good  out  of 
the  husband's  estate,  so  far  as  he  had  received 
any  part  thereof.  Hill,  In  re.  Hill  v.  Hill,  50 
L.  J.,  Ch.  561  ;  45L.T.126. 


Tmtt  to  Aceumulate  during  Minoritj — 


Holding  Trust  Funds  afterwards.] — ^The  trustee 
of  a  will  held  a  fund  upon  trust  (after  the  deter- 
mination of  a  previous  life  interest)  to  transfer 
and  pay  the  same  to  a  child  when  and  as  he 
should  attain  twenty-one,  with  a  proviso  that  in 
case  the  child  should  be  under  age  at  the  deter- 
mination of  the  life  interest  the  income  of  the 
fund  or  any  part  thereof  should  or  might  be 
applied  for  or  towards  his  maintenance,  educa- 
tion, and  advancement,  and  the  surplus,  if  any, 
shoiild  accumulate  to  and  become  part  of  the 
fund.  After  the  child  attained  twenty-one  (the 
life  interest  having  previously  determined),  the 
trustee  retained  the  fund  without  making  any 
arrangement  with  the  child  or  explaining  to  him 
his  rights  : — Held,  that  the  trustee  must  be  taken 
to  have  continued  to  hold  the  fand  after  the 
child  attained  twenty-one,  upon  the  same  trusts 
and  with  the  same  obligations  to  accumulate  as 
before,  and  that  he  was  liable  to  account  for  the 
fund  with  compound  interest  WiUon  v.  Peake 
(3  Jur.,  N.  S.  155)  distinguished  ;  Amiss  v.  Hall 
(3  Jur.,  N.  .S.  584)  observed  upon.  Emmefs 
Estate,  In  re,  Emmet  v.  Emmet  (No.  2),  17  Ch. 
D.  142  ;  50  L.  J.,  Ch.  341 ;  44  L.  T.  172;  29 
W.  R.  464. 

Part  of  the  fund  had  been  invested  at  5/.  per 
cent,  or  other  rates  of  interest  upon  authorized 
securities,  and  the  rest  of  it  had  been  either  im- 
properly invested  or  had  not  been  kept  separate 
from  the  trustee's  own  moneys  : — Held,  that  as 
to  so  much  of  the  fund  as  had  been  invested  at 
5/.  per  cent  or  any  other  rate  upon  authorized 
securities,  interest  must  be  calculated  at  the  rate 
actually  yielded  ;  that  the  rest  of  the  fund  must 
be  ti*eated  as  having  been  in  the  trustee's  hands 
uninvested,  and  that  under  the  circumstances  he 
must  be  charged  with  interest  thereon  calculated 
at  4/.  per  cent.  only.    lb. 

Accepting  lower  Rate.] — In  a  mortgage  to 
secure  a  debt,  interest  was  reserved  at  the  rate 
of  5/.  per  cent.,  with  a  proviso  for  reduction  to 
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4/.  per  cent,  on  punctual  payment ;  the  mort- 
gagee, who  was  a  trustee,  held  justified  in 
accepting  4^.  per  cent.,  after  dcfaidt  made  in 
punctual  payment.  Booth  y,  Alington,  26  L.  J., 
Ch.  138  ;  3  Jur.,  N.  S.  49. 

Agreemant  to  aeeept  lower  Bate.] — Where  a 
creditor,  with  the  view  of  a  speedy  payment, 
agreed  to  accept  4/.  per  cent,  interest : — Held, 
that  mere  delay  in  the  payment  did  not  entitle 
him  to  charge  5Z.,  the  evidence  failing  to  shew 
that  the  delay  was  attributable  to  misconduct 
on  the  ^rt  of  the  debtor.  Seott  v.  Sandeman,  1 
Macq.  H.  L.  Cas.  293. 

Bpoeial  Bate  for  eartain  Time.]— An  owner  of 
a  vessel  mortgaged  it  as  a  security  for  a  debt, 
with  a  proviso  for  redemption,  on  payment  of 
the  principal  and  interest  at  the  rate  of  10^  per 
cent,  in  six  months.  The  principal  not  having 
been  paid  at  that  time  : — Held,  that  interest 
continued  payable  at  the  rate  of  lOZ.per  cent. 
Morgan  v.  Jones^  8  Ex.  620  ;  22  L.  J.,  Ex.  232. 

In  an  action  against  the  drawer  of  a  bill  for 
200/.,  with  10/.  per  cent,  interest : — Held,  that 
the  holder  might  recover  interest  at  10/.  per  cent, 
from  the  time  when  the  bill  became  due,  as  well 
as  for  the  time  during  which  it  was  running. 
Xeene  v.  Keene,  3  C.  B.,  N.  S,  144  ;  27  L.  J.,  C.  P. 
88. 

See  also  Cook  v.  Fowler^  ante,  col.  924. 

AdmiBfion  of  Bate  by  Bebtor.]— Where  a 
surety  had  been  compelled  to  make  certain  pay- 
ments through  default  of  the  principal  debtor, 
and  an  account  containing  these  was  submitted 
to  the  debtor  with  interest  charged  upon  them 
at  the  rate  of  5/.  per  cent.,  and  a  balance  stated 
which  the  debtor  acknowledged  to  be  correct 
and  recoverable  '*  under  the  truste  of  the  deed  of 
indemnitjjr : " — Held,  in  estimating  the  damages, 
that  the  jury  might  take  into  consideration  the 
rate  of  interest  stated  in  the  account  approved 
of  by  the  debtor.  Petre  v.  Duncomhe,  2  L., 
M.  &  P.  107  ;  20  L.  J.,  Q.  B.  242  ;  16  Jur.  86. 

Allowanee  by  Court.] — There  is  no  general 
rule  as  to  the  rate  of  interest  the  court  will  allow 
on  repayment  of  consideration-money  expressed 
in  an  absolute  assignment,  which  is  treated  only 
as  a  security  for  such  consideration-money  ;  and 
where  the  assignee  of  a  reversionary  interest  in 
a  trust  fund  was  the  solicitor  to  the  trust  estate, 
and  there  was  evidence  of  the  assignment  having 
been  at  an  under  valne,  the  court  allowed  interest 
at  five  per  cent.  UnMoorth,  In  re,  2  Drew.  & 
8m.  337  ;  13  W.  R.  448. 

Where  default  has  been  made  in  performance 
of  a  covenant  to  pay  a  sam  of  money,  the  court 
will  allow  interest  at  5/.  per  cent«i  Knann  v. 
Bumahy,  30  L.  J.,  Ch.  844  j  5  L.  T.  52  ;  9  W.  R. 
765.    See  also  Miller  v.  Barlow,  ante,  col.  939. 

9t  Recoveby  op. 
a.  When  Barred. 

Statute  of  LimitatioiLi  —  Promiuory  Vote 
Payable  Throe  Xonths  after  Bemand.^ — In 
May,  1857,  J.  R.  gave  to  R.  R.  a  promissory 
note  for  payment  of  150/.  three  months  after 
demand,  no  interest  being  reserved.  J.  R.  died 
in  1869,  and  R.  R.  in  1878.  The  note  was  in 
B.  R.'s  possession  at  his  death,  and  he  had  in- 


dorsed upon  it  receipts  in  November,  1857,  and 
August,  1858,  each  for  half  a  year's  interest.  It 
appeared  that  no  other  interest  had  ever  been 
paid.  J.  R.'s  estate  being  administered  by  the 
court,  R.  R.'s  executor  claimed  to  prove  on  the 
promissory  note  : — Held  (by  Hall,  V.-C),  that 
the  claim  must  be  allowed  for  150/.  with  in- 
terest from  May,  1858.  But  held,  on  appeal, 
that  the  admissions  of  the  payee  of  the  payment 
of  interest  were  evidence  of  a  demand  having 
been  made  in  1857,  so  as  to  make  the  150/. 
immediately  payable,  and  that  the  Statute  of 
Limitations  was  a  bar  to  the  claim.  Rutherford, 
In  re.  Brown  v.  Rutherford,  14  Ch.  D.  687  ; 
49  L.  J.,  Ch.  654  ;  43  L.  T.  105  ;  28  W.  R.  802 
— C.  A.  Reversing  49  L.  J.,  Ch.  345  ;  42  L.  T. 
659. 

Stale  Bemand.] — Semble,  that  apart  from  the 
Statute  of  Limitations,  the  claim  ought  to  have 
been  rejected  as  a  stale  demand.    lb. 

Where  a  claim  for  interest  does  not  r^t  on 
the  express  contract,  as  in  the  case  of  a  bill  of 
exchange  not  carrying  interest  on  the  face  of  it, 
diligence  to  procure  payment  of  the  debt  seems 
to  ^  a  condition  to  the  claim.  Laing  v.  Stone, 
M.  &  M.  229,  n. ;  S.  P.,  Cameron  v.  Smith,  2 
B.  &  A.  308. 

If  a  party  is  barred  from  recovering  the  prin- 
cipal, he  is  equally  barred  from  recovering  in- 
terest, which  is  an  accessory  only,  and  must 
follow  the  nature  of  the  prindpaL  Clark  v. 
Alexander,  8  Scott,  N.  R.  147 ;  S.  P„  Parked  v. 
Smith,  15  Q.  B.  297  ;  19  L.  J.,  Q.  B.  405 ;  14 
Jur.  761. 

Payment  of  a  debt  barred  by  the  statute  does 
not  revive  the  party's  claim  for  interest  thereon. 
CoUyer  v.  Willock,  12  Moore,  557;  4  Bing. 
313. 

Taxation  of  Solieitor't  Bill.] — In  an  action 
on  an  attorney's  bill,  the  plaintiff  gave  notice, 
that  he  should  claim  interest  from  the  date  of 
the  notice.  After  the  writ  was  issued,  the  bill 
was  referred  for  taxation  at  the  instance  of  the 
defendant,  no  teims  being  made  as  to  the  allow- 
ance of  interest : — Held,  that  the  plaintiff  could 
not  afterwards  have  an  assessment  of  damages 
for  the  purpose  of  recovering  the  interest.  Ber- 
rington  v.  PhiWpt,  1  M.  &  W.  48. 

Xerger  of  Bobt  in  Judgment.] — By  a  mort- 
gage deed  the  mortgagor  covenanted  to  pay  the 
debt  on  a  day  named,  and  (by  a  separate  cove- 
nant) to  pay  interest  at  7/.  p<}r  cent.,  so  long 
as  the  3,000/.  or  any  part  thereof  should  re- 
main due.  The  mortgagee  obtained  a  judgment 
for  the  principal  and  interest  due  at  the  date  of 
the  judgment  with  interest  at  4/.  per  cent,  on 
the  sum  made  up  by  such  principal  and  interest : 
—Held,  that  the  security  of  the  mortgage  was 
not  merged  in  the  judgment,  but  that  the  mort- 
gagee was  entitled  to  sue  for  the  difference  be- 
tween interest  at  11,  per  cent,  on  the  mortgage 
debt  and  the  interest  at  4/.  per  cent,  paid  under 
the  judgment.  Popijle  v.  Sylvester,  22  Ch.  U. 
98  ;  52  L.  J.,  Ch.  54  ;  47  L.  T.  329 ;  31  W.  R. 
116. 

A  railway  company,  in  1864,  issued  debentures 
by  which  they  bound  themselves  to  pay  a  prin- 
cipal sum  one  year  from  the  date  of  issue,  with  in- 
terest at  6  per  cent.,  and  charged  the  railway.  ^ 
undertaking  with  the  payment  of  the  r 
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sum  and  interest.  Boon  after  the  expiration  of 
the  year  a  debentore  holder  brought  an  action 
against  the  company,  and  recoyered  judgment 
for  the  principal  debt,  interest,  and  costs. 
The  company  was  ordered  to  be  wound  up  in 
1868,  and  the  debenture  holder  was  admitted 
to  prove  for  the  judgment  debt  and  interest  at  4 
per  cent.  The  debenture  holder  claimed  to 
prove  for  an  additional  2  per  cent,  on  the 
original  amount  of  the  debenture  from  the  date 
of  the  judgment : — Held,  that  the  original  debt 
was  merged  in  the  judgment,  and  that  the 
claimant  was  only  entitled  to  interest  on  the 
judgment  at  4  per  cent.  European  Central 
Mailtoay  Company,  In  re,  Oriental  Financial 
Corporation,  Ex  parte,  4  Ch.  D.  33  ;  46  L.  J., 
Ch.  57  ;  35  L.  T.  583  ;  25  W.  R.  92— C.  A. 


Judgmont  for  PrinoipaL] — A  defendant, 


jointly  and  severally  with  A.,  undertook,  if  a 
bill  of  exchange  drawn  by  the  defendant  in 
favour  of  the  plaintiff  was  not  paid  at  maturity, 
to  pay  as  interest  theveon  20/.  for  each  month 
afterwards.  The  bill  not  being  paid  at  ma- 
turity, the  plaintiff  sued  the  defendant  for  the 
bill  and  interest,  as  per  agreement,  but  declared 
in  such  action  on  the  bill  only,  and  recovered 
judgment  by  default  for  the  amount  of  such  bill 
only.  He  afterwards  brought  an  action  against 
the  defendant  on  the  agreement  for  interest  :— 
Held,  that  he  was  entitled  to  maintain  such  ac- 
tion for  the  interest  which  accrued  prior  to  the 
judgment  in  the  former  action,  but  not  for  the 
interest  subsequently  to  such  judgment,  as  the 
right  to  interest  under  the  agreement  ceased 
when  judgment  was  obtained.  Florence  v. 
Jenings,  3  Jur.,  N.  8.  772  ;  S,  C,  nom.  Florence 
V.  Drayson,  1  C.  B.,  N.  8.  584 ;  26  L.  J.,  C.  P. 
274. 


Kiitake  as  to  Amount.] — The  defendant 


borrowed  money  of  the  plaintin,  and  he  gave  his 
promissory  note  for  the  amount,  with  in- 
terest at  60/.  per  cent,  together  with  an  equitable 
charge  on  copyholds  as  a  collateral  security  for 
the  note.  The  plaintiff  sued  on  the  note,  and  by 
mistake  he  claimed  and  recovered  interest  at  5/. 
instead  of  60/.  per  cent.,  which  was  paid  : — 
Held,  that  the  plaintiff  could  not  afterwards 
sue  upon  the  mortgage  to  recover  the  deficiency, 
and  a  bill  in  equity  for  that  purpose  was  dis- 
missed, with  costs.  Darlovo  v.  Cooper,  34  Beav. 
281. 

b.  Action  for. 

Form  of.] — Interest  of  money  is  recoverable  in 
an  action  of  debt.  Verney  v.  Iddings,  2  Chit. 
234  ;  S,  -P.,  Herries  v.  Jamieson,  5  T.  R.  553. 

Indorsement  on  Writ.]— The  interest  which 
the  15  &  16  Vict.  c.  76,  s.  25,  allows  to  be  spe- 
cially indorsed  on  a  writ  of  summons  is  interest 
due  on  a  contract,  express  or  implied,  and  not 
interest  which  a  jury  may  award  as  unliquidated 
damages,  either  at  common  law  or  under  3  &  4 
Will  4,  c.  42,  s.  28.  Rodway  v.  Lucas,  10  Ex. 
667  ;  1  Jur.,  N.  8.  311. 

Pleading.] — The  common  count  for  interest  is 
good.  Nordeyistrom  v.  Pitt,  13  M.  &  W.  723  ; 
2  D.  &  L.  672  ;  14  L.  J.,  Ex.  150. 

A  count  for  "  interest  now  due  and  owing  by 


the  defendant  to  the  plaintiff,  and  which  interest 
the  defendant  undertook  and  promised  to  pay  to 
the  plaintiff,"  is  good.  O' Shea  v.  Hopp,  6  Ir.  R., 
C.  L.  292. 

Implied  Agreement]  —  An  averment  that 
money  was  forborne  at  interest  implies  an  agree- 
ment to  pay  interest  for  the  forbearance.  Law- 
lets  V.  Bryce,  5  Ir.  R.,  C.  L.  190. 

*'  Paid  and  Forborne/'] — ^A  count  for  in- 
terest upon,  and  for  the  forbearance  of  sums  laid 
out  for  the  defendant,  and  at  his  request,  and  for- 
borne at  the  defendant's  request,  is  good,  though 
it  does  not  state  that  the  money  was  paid  for 
the  defendant's  use  or  forborne  to  the  d^endant. 
Smith  V.  Hartley,  2  L.,  M.  &  P.  304  ;  20  L.  J., 
C.  P.  169 ;  15  Jur.  755. 


"  At  Sequoft."] — ^A  declaration  against 

an  executor  contained,  with  counts  charging  him 
in  his  representative  character,  a  count  which 
stated  that  "  the  defendant,  as  such  executor," 
**  was  indebted  to  the  plaintiff  in  200/.  for  in- 
terest for  the  forbearance  at  interest  by  the 
plaintiff  to  the  defendant  as  executor,  at  his  re- 
quest, of  moneys  due  from  the  defendant  as  exe- 
cutor to  the  plaintiff  : " — Held,  on  special  de- 
murrer, that  the  words  "  at  his  request "  were 
material,  and  could  not  be  rejected ;  that  they 
shewed  a  personal  contract  on  the  part  of  the 
defendant  with  the  plaintiff  ;  and  that  the  count 
was  therefore  improperly  joined  with  the  other 
counts.  B'ignell  v.  Harpur,  7  D.  &  L.  243  ;  -4 
Bx.773. 


Reeeipt   of    Interest   as   Payment   of 


Bebt.] — To  a  declaration  on  a  note  for  40/., 
payable  on  demand,  **  with  lawful  interest  for 
the  same  "  (without  alleging  that  any  interest 
was  due),  with  counts  for  money  lent,  and  money 
due  on  an  account  stated,  the  defendant  pleaded,. 
^*  as  to  the  debts  in  the  declaration,  except  as 
to  6/."  (which  he  paid  into  court),  "  payment 
to  a  larger  amount,  which  the  plaintiff  accepted 
in  satisfaction  of  the  debts,  except  as  aforesaid, 
and  all  damages  by  the  plaintiff  sustained  by 
the  detention."  The  replication  traversed  the 
acceptance  in  satisfaction : — Held,  that  the  in- 
terest was  part  of  the  debt ;  and,  also,  that  it 
was  recoverable  as  such  upon  the  pleadings. 
Hudson  V.  Fawcett,  7  M.  k  G.  348 ;  8  Scott, 
N.  R.  32. 


Count  for  Calls.] — A  railway  act  autho- 


rized the  company  to  recover  in  an  action  what 
shall  be  due  for  calls,  including  interest  on  such 
calls.  It  was  admitted,  that  interest  was  re- 
coverable under  a  count  for  calls  (the  damages- 
laid  being  sufficient  to  cover  the  amount),  with- 
out a  count  for  interest.  London  and  Brighton 
Railway  Company  v.  Fairclough,  3  Scott,  If.  R. 
68  ;  2  M.  &  G.  674  ;  8,  P.,  Southampton  Dock 
Company  v.  Richards,  1  Scott,  N.  R.  219  ;  1 
M.  &  G.  448. 

In  Eqnity.] — Courts  of  equity  are  not  limited 
by  3  &  4  Will.  4,  c.  42,  s.  28,  as  to  the  allowance 
of  interest.  Spatiali  v.  Constantinidi,  20  W.  R» 
823  ;  S,  a,  21  W.  R.  116. 

Evidence.] — ^A  widow,  being  pressed  to  pay 
M.  a  debt  owing  from  her  deceased  husband  to 
the  deceased  husband  of  M.,  signed  and  gave  to 
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M/s  attorney  the  following  note,  addressed  to 
the  attorney  :  **  I  beg  you  will  not  proceed 
against  me  for  M.  for  the  sum  of  lOOZ.  and  in- 
terest, which  I  owe  her;  and  I  will  pay  the 
interest,  amounting  to  9Z.,  due  on  the  23rd  of 
December,  and  the  principal,  as  soon  as  I  am 
able  :  " — Held,  that  this  did  not  support  a  count 
for  interest  upon,  and  forbearance  by  M.  to  the 
widow,  at  her  request,  of  moneys  owing  from  her 
to  M.     Petch  V.  Lyon,  9  Q.  B.  147. 

A  declaration  by  indorsee  against  acceptor 
stated,  that  C,  on  the  1st  September,  1845,  made 
bis  bill  of  exchange,  and  required  the  defen- 
dant to  pay  201,  four  months  after  date,  which 
the  defendant  accepted.  There  was  no  plea  tra- 
versing the  acceptance,  and  at  the  trial  the  bill 
was  not  produced,  and  none  of  the  pleas  were 
proved  : — ^Held,  that  the  plaintiff  could  not  re- 
cover interest  from  the  time  when  the  bill  be- 
came due  without  producing  the  bill,  and  that 
the  verdict  should  in  such  a  case  be  limited  to 
the  principal  and  interest  since  the  writ  was 
sued  out.  Hutton  v.  Ward,  15  Q.  B.  26  ;  19 
L.  J.,  a  B.  293  ;  14  Jur.  372. 


4.  Hunhand  and  Wife,  986. 

5.  Children,  989. 

6.  Trading  Covipanies,  991. 


III.  Pbopkbty. 


Eifeot  of  Indorsement   of  Receipt 

Promiiiory    Note. j— See   Rutherford,    In 
Broum  v.  Rutherford,  ante,  col.  946. 
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INTERNATIONAL   LAW. 

I.  Genebal  Pbinciples. 

II.  PEB80N8. 

A.  Aliens. 

1.  Rights  of  Citizenship,  962. 

2.  Rights  of  Inheritance,  953. 

3.  Natvralization,  955. 

4.  Alien  Enemies,  956. 

5.  Contracts  hy  and   with  Alien 

Enemies,  958. 

6.  Trading  in  Time  of  War,  959. 

7.  Licence  to  Trade, 

a.  Construction,  960. 
h.  Operation,  960. 
r.  Limitation  of  Time,  965. 
d.  How  Proved,  966. 

8.  Licence  to  Reside,  967. 

9.  Rights  of  Alien  Fnetids,  967. 

10.  Proceedings    by    and    agaiiist, 

968. 

11.  NonMability       to       Bastardy 

Orders,  970. 

B.  BoxniclL 

1.  Definition  of  Term,  970. 

2.  Of  Origin,  971. 

3.  Of  Choice,  978. 


A.  Principles  applicable  to  both 
Beai  and  Personal  Property, 
991. 

B.  Beai  Property,  992. 

C.  Personal  Property. 

1.  Of  Foreign  Governments,  995, 

2.  Other  Personal  Property,  996. 

IV.  Contracts. 

1.  Made  Abroad,  1000. 

2.  As  to  Negotiable  Instruments,  1003, 
8.  In  RelatioJi  to  Marriage,  1005. 

4.  As  to  other  Contracts,  1008. 

5.  Jurisdiction    to    enforce     Foreign 
Contracts  1 1012. 

V.  TOBTS,  1015. 

VL  Pbocedube. 

1.  Parties  to  Sue  and  be  Sued,  1017. 

2.  Evidence,  1020. 

3.  Injunctions,  1022. 
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I.    GENERAL  PRINCIPLES. 

Bightfl  of  Foroignen  out  of  their  own  Country.] 
— If,  in  any  case,  the  rights  of  foreigners  out  or 
their  own  country  are  governed  by  their  own 
laws,  it  is  not  by  force  of  those  laws  themselves, 
but  by  the  law  of  the  country  in  which  they  may 
be  adopting  those  laws  as  part  of  their  own  law 
for  the  purpose  of  r^ulating  such  rights.  Cald' 
toell  V.  Fanvlissengen,  9  Hare,  425  ;  21  L.  J.,  Ch. 
97  ;  16  Jur.  115. 

Lex  fori] — ^The  rules  of  the  lex  fori,  where  a 
question  is  raised  between  or  by  or  against 
foreigners,  are  not  to  be  applied  to  matters 
affecting  the  substance  of  the  remedy,  but  only 
to  matters  affecting  the  form.  Cope  v.  Doherty, 
4  Kay  &  J.  367  ;  4  Jur.,  N.  S.  451. 

When  a  foreign  rule  is  repugnant  to  the  funda« 
mental  principles  of  the  lex  fori,  or  when  it  is 
contrary  to  religion  or  sound  morality,  the  doc- 
trine of  comity  ought  not  to  be  followed.  Fenton 
V.  Livingstone,  3  Macq.  H.  L.  Cas.  497< 

If  the  adoption  of  the  lawof  thedomicil  would 
occasion  a  prejudice  to  the  rights  of  other  states 
and  their  citizens,  or  if  it  would  contravene  a 
prohibitory  enactment,  the  comity  of  nations 
would  not  require  its  adoption.    lb. 

Locus  regit  actum  is  a  canon  of  gen( 
prudence,  and  must  be  assumed,  in  tl 
of  contrary  evidence,  to  apply  to 
foreign  law.     Gvepratte  v.  Young 
217. 
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The  law  of  prescription  or  limitation  is  a  law 
relating  to  procedure,  having  reference  only  to 
the  lex  fori ;  and  where  a  court  entertains  a  cause 
of  action  which  originated  in  a  foreign  country, 
the  rule  is  to  adjudicate  according  to  the  law  of 
that  country,  yet  the  court  proceeds  according  to 
the  prescription  of  the  country  in  which  it  exer- 
cises jurisdiction.  Ruckniahoye  v.  Lulloobhoy 
Mottichund,  8  Moore,  P.  C.  C.  4  :  6  Moore,  Ind. 
App.  234. 

Politioal  and  Penal  Lawi.]-— The  courts  of  this 
country  will  not  take  notice  of  the  penal  laws  of 
foreign  countries.    Folliott  v.  Ogden,  1  H.  Bl 
123,  136 ;  3  T.  R.  726  ;  4  Bro.  P.  C.  111. 

The  acts  of  confiscation  passed  in  the  several 
states  of  North  America,  after  the  declaration  of 
independence  and  before  the  treaty  of  peace,  by 
which  this  country  acknowledged  their  indepen- 
dence, are  to  be  considered  as  a  nullity  in  courts 
of  law  in  this  country.    Ih, 

An  ordinance  made  by  the  government  of 
Denmark,  pending  hostilities  with  Great  Britain, 
whereby  all  ships,  goods,  money,  and  money's 
worth,  of  or  belonging  to  English  subjects,  were 
declared  to  be  sequestrated  and  detained;  and 
all  persons  were  commanded  within  threfe  days 
to  transmit  an  account  of  debts  due  to  English 
subjects,  in  default  of  which  they  were  to  be 
proceeded  against  in  the  exchequer ;  in  conse- 
quence of  which,  a  suit  depending  in  a  Danish 
court  for  recovering  a  debt  due  from  a  Danish  to 
a  British  subject  was  not  further  prosecuted,  and 
the  debt  was  afterwards  paid  by  the  Danish  sub- 
ject, at  the  rate  specified  by  the  oi-dinance,  to 
commissioners  appointed  in  virtue  of  the  ordin- 
ance to  receive  payment,  upon  production  of 
whose  receipt  the  Danish  court  quashed  the  suit : 
-—Held,  to  be  no  answer  to  an  action  against  the 
Danish  subject  to  recover  the  same  debt  in  the 
courts  of  this  country,  for  the  ordinance,  not 
being  conformable  to  the  usage  of  nations,  was 
void.     Wolfe  V.  Ostholm,  6  M.  &  S.  92, 

Foreign  Tribunals— Jurisdiction.]— A  foreign 
court  may  settle  the  conditions  on  which  it  will 
exercise  its  jurisdiction  ;  those  conditions  being 
fulfiU^,  it  may  exercise  that  jurisdiction,  but 
the  judgment  given  under  such  circumstances 
cannot  claim  extra-territorial  authority  unless 
pronounced  in  accordance  with  the  rules  of  inter- 
national public  law.  Sluiw  V.  Gould,  3  L.  R., 
H.  L.  56  ;  37  L.  J.,  Ch.  433 ;  18  L.  T.  833. 

An  inquiry  as  to  the  nature  and  extent  of  the 
jurisdiction  exercised  by  her  Majesty  at  Cape 
Coast  lown,  in  the  administration  of  personal 
estate  of  persons  dying  there  intestate,  and  the 
manner  of  exercising  such  jurisdiction,  directed 
to  the  Colonial  Office,  under  6  &  7  Vict.  c.  94 
^^^^V'^'^tfpatrick,  1  Kay,  421 ;  2  Eq.  R.  444  \ 
^o  Lt,  J.,  Cb.  564. 

In  considering  what  power  and  jurisdiction  is 
conceded  to  Great  Britain  within  the  territories 
of  a  foreign  state,  it  must  l^e  borne  in  mind  that 
m  transactions,  whether  political  or  mercantile, 
a  difference  subsists  between  Oriental  and 
ChnsUan  states.  Papayanni  v.  Russian  Steam 
-y^^ffotion  and  Trading  Company,  2  Moore, 
P.  C.  C,  J^.  S.  162  ;  9  Jur.,  N.  S:^1160. 

No  state  can  claim  jurisdiction  as  a  matter  of 
Tight  ^athm  the  territorial  limits  of  another  in- 
dependent state.    lb. 

Between  two  Christian  states  all  claim  to  juris- 
fliction  of  any  kind,  or  exemption  from  jurisdic- 


tion, must  be  founded  on  treaty,  or  engagements 
of  similar  validity ;  but  the  same  strict  forms 
would  not  be  required  in  the  intercourse  between 
a  Christian  and  an  Oriental  nation.    lb. 

The  Ottoman  Government  has  acquiesced  in 
allowing  to  the  British  Government,  within  the 
Ottoman  dominions,  jurisdiction  between  British 
subjects  and  the  subjects  of  other  Christian 
states.    lb. 

Though  as  between  Christian  states  a  treaty  is 
the  ordinary,  as  it  is  always  the  best,  proof  of 
the  consent  and  acquiescence  of  parties,  it  does 
not  exclude  other  proof ;  and  such  may  be  found, 
especially  as  between  a  Christian  and  an  Oriental 
state,  in  an  active  assent  or  a  silent  acquiescence 
with  full  knowledge.  The  Zaconia,  33  L.  J., 
Adm.  11 ;  12  W.  R.  90— P.  C. 

When  a  state  allows  another  sovereign  to  exer- 
cise a  juri^iction  within  its  territory,  the  decree 
of  a  court  so  created  is  binding  upon  a  suitor 
submitting  himself  to  such  jurisdiction  with  the 
consent  of  his  sovereign,  whether  he  is  the  sub- 
ject of  the  sovereign  exercising  the  jurisdiction 
or  of  another  power.    lb, 

IL    PERSONS. 

A.    ALIENS. 

1.  Rights  op  Citizenship. 

Who  is  an  Alion.]— An  alien  is  a  subject  of  a 
foreign  state  who  has  not  been  born  within  the 
allegiance  of  the  crown  of  this  kingdom.  Reg, 
V.  Rvrke,  11  Cox,  C.  C.  138. 

The  mere  production  of  a  passport  found  on  a 
prisoner,  which  is  proved  to  be  granted  by  the 
authorities  of  a  foreign  state  to  natural-bom  sub- 
jects only,  is  not  evidence  of  his  being  an  alien. 
lb. 

A  natural-bom  subject  of  this  country  may 
also  be  a  citizen  of  America  for  the  purposes  of 
commerce,  and  entitled  to  all  the  advantages  of 
an  American,  under  a  treaty  between  this 
country  and  the  United  States :  the  circum- 
stance of  his  coming  over  here  for  a  temporary 
purpose  does  not  deprive  him  of  those  advan- 
tages. Wilson  V.  Marryat,  8  T.  R.  31 ;  1  B.  &  P. 
430. 

A  testator,  bom  in  America,  A.D.  1764,  went 
to  Scotland,  when  a  minor,  for  the  purposes  of 
education,  and,  after  he  had  attained  his  majority, 
in  1788  sailed  for  India,  describing  himself  in 
the  ship's  books  as  an  American ;  he  remained 
in  India  thirty  years,  when  he  returned  to 
EuTOi>e,  leaving  the  bulk  of  his  property  in 
Bengal ;  and  afterwards,  having  been  in  America, 
visited  England,  Scotland,  and  tlie  continent, 
when  he  returned  to  America,  entered  into  agri- 
cultural pursuits  there,  and  continued  to  draw 
his  property  to  that  country  until  his  death,  at 
New  York,  in  1826 : — Held,  that  he  viras  an 
American  citizen.  Bruce,  In  re,  2  C.  &  J.  436  ; 
2  Tyr.  475. 

The  character  of  an  alien  and  a  British  sub- 
ject cannot  be  united  in  one  person.  Reg.  v. 
Manning,  1  Den.  C.  C.  467  ;  2  C.  &  K.  887  ; 
T.  &  M.  155  ;  19  L.  J.,  M.  C.  1  ;  13  Jur.  962. 

English  Acts  apply  to  Ireland.]— The  English 
Acts  relating  to  aliens  apply  to  Ireland  since  the 
Act  of  Union  as  far  as  they  are  acts  affecting  tlie 
status  of  persons  in  allegiance  to  the  king  of  a 
united  kingdom.  Daries  v.  lAtnch,  16  W.  R. 
1207. 
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As  to  Copyright  J — An  alien  friend  who, 
during  the  time  of  his  temporary  residence  in  a 
.British  colony,  publishes,  in  the  United  Kingdom, 
a  book  of  whicn  he  is  the  author,  is,  under  5  &  6 
Vict.  c.  45,  entitled  to  the  benefit  of  English 
copyright.  Routledge  y.  LoWy  3  L.  R.,  H.  L. 
100  ;  37  L.  J.,  Ch.  454  ;  18  L.  T.  833  ;  16  W.  R. 
1081. 

Will — ^Szecution.] — A  will  made  according  to 
the  forms  of  English  law  by  an  alien  who,  though 
her  domicil  of  origin  was  English,  was  domiciled 
abroad  at  the  time  of  making  her  wiU  and  of  her 
death,  is  not  entitled  to  probate  in  this  country. 
In  determining  what  is  the  valid  will  of  an  alien, 
the  general  principles  of  law  prior  to  the  passing 
of  the  Naturalization  Act,  1870,  are  still  applic- 
able. Bloxam  v.  Favre,  8  P.  D.  101 ;  52  JL.  J., 
P.  42  ;  31  W.  R.  610 ;  47  J.  P.  377.  Aflarmed, 
53  L.  J.,  P.  26— C.  A. 

2.  Rights  of  Inhebitance. 

Bevise  of  Realty  in  England.] — By  the  statute 
7  Ann.  c.  6  (A.D.  1708),  it  was  enacted  that  the 
children  of  all  natural-bom  subjects  bom  out  of 
the  legiance  of  her  then  majesty,  her  heirs  and 
successors,  should  be  deemed,  adjudged,  and 
taken  to  be  naturat-bom  subjects  of  this  kingdom 
to  all  intents,  constructions,  and  purposes  what- 
soever.  ■  By  the  statute  13  Geo.  3,  c.  21  (A.D. 
1772),  it  was  enacted  that  all  persons  bom,  or 
thereafter  to  be  bom,  out  of  legiance  to  the 
crown  of  England,  or  of  Great  Britain,  whose 
fathers  were,  or  should  be,  by  virtue  of  the 
statute  7  Ann.  c.  5,  and  the  explaining  statute 
4  Geo.  2,  c.  21,  entitled  to  all  the  rights  and 
privileges  of  natural-bom  subjects,  should  be 
taken  to  be  and  were  thereby  declared  to  be 
natural-bom  subjects  of  the  crown  of  Great 
Britain,  as  if  bom  in  this  kingdom.  A  devise  of 
real  property  in  England  was  made  by  a  testator 
domiciled  in  England,  but  having  been  bom  in 
Holland,  his  parents  having  been  married  there, 
and  his  mother  being  a  Dutch  subject.  The 
testator's  father  was  bom  in  Holland  in  the 
year  1744,  his  mother  being  also  a  Dutch  subject, 
and  his  father  having  also  been  bom  in  Holland 
in  the  year  1696.  The  testator's  paternal  great- 
grandfather was  a  natural-bom  British  subject, 
and  the  commander  of  a  British  regiment  sent  to 
serve  in  Holland  in  1691,  who  had  married, 
while  on  service,  a  Dutch  wife,  the  testator's 
grandfather  being  the  eldest  son  of  that  mar- 
riage. The  testator's  grand&ther  took  service  in 
his  father's  regiment,  which  however  had  then 
ceased  to  be  in  British  i>ay,  and  the  testator's 
Either,  in  his  turn,  also  joined  it : — Held,  that 
the  statute  7  Ann.  c.  5,  gave  the  testator's 
grandfather  the  status  of  a  natural-bom  British 
subject,  and  the  statute  13  Geo.  3,  c.  21,  gave 
also  to  the  testator's  father  the  rights  belonging 
to  that  status.  De  Qeere  v.  Stone,  22  Ch.  D. 
243  ;  62  L.  J.,  Ch.  67  ;  47  L.  T.  434  ;  31  W.  R. 
241. 

Held,  further,  that  the  testator  himself  was 
an  alien,  and  that,  as  the  statute  33  Vict.  c.  14, 
is  not  retrospective,  the  real  property  of  the 
testator  belonged  to  the  crown.    Ih, 

United  States— Treaty  of  1783.]  —  Persons 
bom  in  the  United  States  of  America,  since  the 
treaty  of  1783,  by  which  the  independence  of 
those  states  was  acknowledged  by  this  country. 


are  aliens,  and  cannot  take  lands  by  descent,  or 
inherit  them  in  this  country.  Doc  d.  Thomn^  v. 
AchUm,  4  D.  &  R.  394 ;  2  B.  &  C.  779. 

37  Goo.  3,  c.  97,  s.  34.]— A.  resided  in  Penn- 
sylvania before  the  declaration  of  American 
independence,  and  he  had  a  son,  B.,  bom  there 
also  before  that  period.  In  1783,  A.  came  to 
England  to  get  compensation  for  his  losses  as  an 
American  loyalist.  In  1785,  he  returned  to 
Pennsylvania,  where  he  died.  B.  was  never  in 
England.  Semble,  that  both  A.  and  B.  were 
American  subjects,  and  that  A.  became  so  by 
returning  to  Pennsylvania  in  1785  ;  and  that  a 
claim  to  lands  could  only  (if  at  aU)  be  made 
through  them  under  37  Geo.  3,  c.  97,  s.  24.  Doc 
d.  Stansbury  y.  ArkwHghtj  5  C.  &  P.  575. 

Under  the  treaty  of  1794,  between  Great 
Britain  and  America,  and  87  Geo.  3,  c.  97, 
American  citizens,  who  held  lands  in  Great 
Britain  on  the  28th  of  October,  1795,  and  their 
heirs  and  assigns,  are  at  all  times  to  be  con- 
sidered, so  far  as  regards  these  lands,  not  a& 
aliens  but  as  native  subjects  of  Great  Britain. 
Sutton  V.  Sutton,  1  Russ.  &  Mylne,  663  ;  S.  P.^ 
8  Wheaton  Amer.  Rep.  494. 

Status  of  Son  of  Alien  before  7  ft  8  Vict.  e.  06, 

s.  4.1 — The  son  of  an  alien  father  and  English 
mother,  bom  out  of  the  king's  allegiance,  could 
nol  inherit  to  his  mother  in  this  country,  before 
7  &  8  Vict.  c.  66,  s.  4.  Doe  d.  Duroure  v.  Jones^ 
4  T.  R.  300. 

4  Goo.  2,  c.  21,  and  13  Geo.  8,  c.  21.]— The 
children  of  an  American  loyalist,  who  continued 
his  allegiance  to  the  crown  of  Great  Britain 
after  the  colonies  were  separated  from  the  mother 
country,  and  settled  in  America,  are  entitled  to 
take  lands  by  descent  in  England,  within  the 
operation  of  4  Geo.  2,  c.  21,  as  natural-bom  sub- 
jects of  the  crown  of  Great  Britain.  Doe  d. 
Auehmnty  v.  Muleaster,  8  D.  &  R.  593 ;  5  B.  &  C. 
771. 

A.,  who  was  by  birth  an  Englishman,  emi- 
grated to  the  United  States  of  America,  after  the 
recognition  of  their  independence  by  the  treaty 
of  1783,  and  took  the  oaths  of  obedience  to  the 
American  government,  and  of  abjuration  of  all 
other  allegiance,  married  an  American  woman, 
and  had  a  son  of  that  marriage  (B.),  bom  in  the 
United  States.  B.  had  a  son  (C),  who  was  also 
bom  in  America,  out  of  the  Queen's  dominions  : 
— HelcT,  that  C.  was  capable  of  inheriting  real 
estate  as  a  British  subject,' within  13  Geo.  3,  c.  21, 
and  4  Geo.  2,  c.  21.  Fitch  v.  Weber,  6  Hare,  51 ; 
17  L.  J.,  Ch.  73  ;  12  Jur.  76. 

The  privil^es  which  4  Geo.  2,  c.  21,  and  13 
Geo.  3,  c.  21,  confer,  are  the  privileges  of  the 
children  and  not  of  the  father ;  and,  therefore, 
acts  intended  by  a  British-bom  subject  to  have 
the  effect  of  abandonment  or  abjuration  of  his 
rights  in  that  character,  do  not  deprive  his 
children  of  the  benefit  of  4  Geo.  2,  c.  21,  and 
13  Geo.  3,  c.  21,  unless  such  acts  bring  them 
within  the  disqualifying  provisions  of  those 
statutes.    lb. 

The  words  in  the  13  Geo.  3,  c.  21,  s.  3,  are  to 
be  read  "  aliens'  duties,  customs  and  impositions,"' 
and  not  **  aliens,  duties,  customs,  and  imposi- 
tions," and  therefore  the  grandchild  of  a  natural- 
bom  subject,  bom  out  of  the  Queen's  allegiance, 
is  entitled  to  the  benefit  of  that  statute,  in 
regard  to  holding  lands  as  a  natural-bom  sub- 
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ject,  although  he  has  not  complied  with  the 
formalities  specified  in  the  3rd  section.  Barrow 
y.  Wadkin,  24  Beav.  327  ;  27  L.  J.,  Ch.  129. 

An  alien  who  has  served  on  board  a  British 
man-of-war  for  four  years  in  time  of  war,  is  a 
natural-bom  subject,  under  13  Geo.  2,  c.  3. 
6Hraud,  In  re,  32  Beav.  385. 

The  children  of  natural-bom  subjects,  who, 
imder  4  Geo.  4,  c.  21,  are  to  be  considered 
natural-bom  subjects  of  this  kingdom,  must 
have  been  l^itimate  from  their  birth,  and  not 
rendered  so  by  the  subsequent  marriage  of  their 
parents.  SJieddmi  v.  Patrick,  1  Macq.  H.  L. 
Oas.  535. 

The  13  Geo.  3,  c.  21,  ss.  3  and  4,  annex  cer- 
tain provisoes  as  to  the  time  within,  which  a 
claim  is  to  be  made,  to  enable  grandchildren  to 
claim  or  demand  any  estate  in  pursuance  of  the 
right  given  them  by  s.  1  : — Held,  that  these  pro- 
visoes apply  to  Ireland,  as  qualifying  the  status 
of  the  English  subject  which  the  Act  of  Union 
transferred.    Davies  v.  Lynehy  16  W.  R.  1207. 

The  3rd  section,  which  requires  for  its  purpose 
that  the  person  naturalized  should  subscribe  to 
the  Church  of  England,  applies  solely  to  fiscal 
matters,  and  does  not  exclude  dissenters  from 
the  operation  of  the  remainder  of  the  act.    lb. 

Baatard.] — To  be  within  the  4  Geo.  4,  c.  21, 
the  child  must  be  born  of  a  British  father ;  but 
a  bast^xl,  fillus  nnllius,  can  have  no  fatheV. 
Shedden  v.  Patrick^  1  Macq.  H.  L.  Cas.  536. 

A  child  bom  of  a  bastard  in  a  foreign  country, 
not  recognizing  the  doctrine  of  legitimation  per 
subsequens  matrimonium,  is  an  alien,  although 
his  putative  father  was  a  Scotchman  domiciled 
all  his  life  in  Scotland,  and  although  such  puta- 
tive father  afterwards  married  the  mother  of  the 
bastard  for  the  express  purpose  of  rendering  the 
bastard  legitimate.    Ih. 

3.  Natukalization. 

Statute.  1 — 33  &  34  Yict.  c.  14,  amends  the  law 
a%  to  the  legal  condition  of  aliens  and  British 
su^ects ;  and  33  &  34  Vict.  c.  102,  regulates  the 
orms  of  oaths  of  allegiance  or  naturalization. 

Generally.]  —  A  person  naturalized  In  this 
country  becomes  to  all  intents  and  purposes  a 
British  subject,  and  ceases  to  be  an  aUen.  Beg. 
v.  Manning,  2  C.  &  K.  887  ;  1  Den.  C.  C.  467  ; 
T.  &  M.  155  ;  19  L.  J.,  M.  C.  1  ;  13  Jur.  9§2. 

Women.] — A  native-bom  Irishman,  a  British 
subject,  married  a  Frenchwoman  domiciled  in 
France.  They  resided  in  France  till  the  break- 
ing out  of  the  French  revolution,  when  they 
emigrated  to  Germany.  The  wife  died  in  the 
lifetime  of  her  husband,  without  having  ever 
come  within  the  territory  of  Great  Britain : — 
Held,  that  she  did  not  by  her  marriage  become 
a  British  subject,  for  that,  while  she  remained 
abroad,  she  was  not  within  the  allegiance  of  the 
orown  of  England.  WalVs  case,  6  Moore,  P.  C. 
C.  216  ;  12  Jur.  145. 

By  the  common  law  of  England,  before  7  &  8 
Yict.  c.  66,  s.  16,  an  alien  woman  married  to  an 
Englishman  was  not  entitled  to  dower.    lb. 

In  an  ejectment  by  M.  and  Sarah  his  wife, 
Joyce  Child,  and  Armand  Shallon  and  Eleanor 
his  wife,  the  females  made  out  their  title  as 
co-heiresses  of  Jonah  Child.    The  husband  of 


Eleanor  was  an  Egyptian : — Held,  that  the  fact 
of  Shallon  being  an  alien  would  not  prevent  the 
plaintiffs  from  recovering.  Doe  d.  Miller  v. 
Bogers,  1  C.  &  K.  390. 

A  female  alien,  who  has  married  a  natural- 
bom  subject  of  this  realm,  is,  by  virtue  of  7  &  8 
Vict.  c.  66,  s.  16,  naturalized,  and  acquires  the 
status  of  a  natural-bom  subject.  Beg.  v.  Man- 
ning, supra. 

By  7  &  8  Vict.  c.  66,  s.  16,  any  foreign  woman 
married,  or  who  shall  be  married  to  a  natural- 
bom  subject,  or  person  naturalized,  shall  be 
deemed  and  taken  to  be  herself  naturalized,  and 
to  have  all  the  rights  and  privileges  of  a  natural- 
bom  subject : — Held,  that  a  woman  indicted  for 
murder,  who  was  a  native  of  Lausanne,  in 
Switzerland,  and  was  married  to  a  British  sub- 
ject in  1847,  was  not  entitled  to  a  jury  de  medie- 
tate  linguae,  as  by  her  marriage  her  civU  and 
political  status  was  changed,  she  having  ceased 
to  be  an  alien,  and  having  to  all  intents  and 
purposes  become  a  British  subject.    lb. 

The  7  &  8  V^ict.  c.  66,  s.  16,  by  which  an  alien 
woman,  married  to  a  natural-bom  subject,  is 
naturalized,  is  not  a  declaratory  act.  WalVs 
case,  6  Moore,  P.  C.  C.  216  ;  12  Jur.  145. 

Beseendanta  bom  Abroad  of  Katnral-bom 
Britiih  Snbjeoti — Status  of  British  Subject.] — 
The  status  of  natural-bom  British  subjects, 
which  by  the  Acts  7  Ann.  c.  5,  4  Greo.  2,  c.  21, 
and  13  Geo.  3,  c.  21,  is  conferred  on  children 
and  grandchildren  bom  abroad  of  natural-bom 
British  subjects,  is  a  merely  personal  status,  and 
is  not  by  those  acts  made  transmissible  to  the 
descendants  of  the  persons  to  whom  that  status 
is  thereby  given.  There  is  no  foundation  for  the 
notion  that  by  the  common  law  of  England  the 
posterity  of  a  natural -bom  British  subject, 
though  bom  abroad,  must  be  treated  as  British 
subjects  for  ever.  The  rule  that  the  children 
born  abroad  of  ambassadors  in  the  service  of 
the  crown  of  England  abroad,  are  treated  as 
natural-bom  British  subjects,  does  not  apply  to 
the  children  bom  abroad  of  officers  in  the  mili- 
tary service  of  the  crown  in  foreign  parts.  De 
Qter  V.  Stone,  22  Ch.  D.  243  ;  52  L.  J.,  Ch.  57 ; 
47  L.  T.  434  j  31  W.  R.  241. 

4.  Alien  Enemies. 

Suing  and  being  Sned.] — An  alien  enemy 
cannot,  by  the  municipal  law  of  this  country, 
sue  for  the  recovery  of  a  right  claimed  to  be 
acquired  by  him  in  actual  war.  Anth-on  v. 
Fislier,  2  Dougl.  649,  n. 

No  action  can  be  maintained  either  by  or  in 
favour  of  an  alien  enemy.  Bra7ido7i  v.  Nesbitt, 
6  T.  R.  23. 

A  native  of  a  neutral  state  taken  in  an  act  of 
hostility  on  board  an  enemy's  fleet,  and  brought 
to  England  as  a  prisoner  of  war,  is  not  disabled 
from  suing  while  in  confinement,  on  a  contract 
entered  into  as  a  prisoner  of  war.  Sparenburgh 
V.  Bannatyne,  1  B.  &  P.  163  ;  2  Esp.  580. 

A  feme  covert  cannot  sue  alone  on  a  contract 
made  with  her  before  or  after  marriage,  though 
her  husband  is  an  alien  enemy.  De  Wahl  v. 
Braufie,  1  H.  &  N.  178 ;  25  L.  J.,  Ex.  343. 

In  a  plea  of  alienage,  the  defendant  must  state 
that  the  plaintiff  was  bom  in  a  foreign  country, 
at  enmity  with  this  country,  and  that  be  came 
here  without  letters  of  safe  conduct  from  our 
king.     Casseres  v.  Bell,  8  T.  R.  166. 
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Where  an  alien  amy,  at  the  time  of  the  action 
brought,  became  an  alien  enemy  before  plea 
pleaded,  and  the  defendant  pleaded  that  the 
plaintiff  onght  not  to  have  or  maintain  his 
action,  because  he  was  before  and  at  the  time  of 
exhibiting  his  bill,  and  that  he  now  is,  an  alien 
enemy  ;  concluding  that,  therefore,  the  plaintiff 
ought  to  be  barred  from  having  or  maintainiug 
his  action  ;  to  which  the  plaintiff  replied,  that, 
at  the  time  of  exhibiting  his  bill,  he  was  an  alien 
amy ;  whereforo  he  prayed  judgment  and  his 
damages  :  to  which  there  was  a  demurrer : — 
Held,  that  the  plea  was  ill  pleaded.  But  yet,  as 
the  court  was  ex  officio  bound  to  give  such  judg- 
ment as  appeared  upon  the  whole  record  to  be 
proper,  witnout  regard  to  the  issues  found  or 
confessed,  or  to  any  imperfection  in  the  prayer 
of  judgment  on  either  side ;  and  as  it  appeared 
upon  the  whole  that  the  plaintiff  was  now  an 
alien  enemy,  and  therefore  incapable  of  main- 
taining further  his  suit,  judgment  was  given 
that  he  be  baired  from  further  having  or  main- 
taining his  action.  Le  Bret  v.  PapUlon,  4  East, 
502.  And  see  Howies  v.  LuHy,  4  Bing.  428  ;  1 
M.  &  P.  102. 

Aetion  on  Bill  of  Szchange.] — It  is  no  defence 
to  an  action  on  a  bill  of  exchange  that  the 
plaintiff  sues  in  trust  for  an  alien  enemy. 
Daubuz  v.  Morshead,  6  Taunt.  332. 

An  alien,  to  whom  a  bill,  drawn  on  England 
by  a  British  subject  detained  prisoner  in  France 
during  war,  payable  to  another  British  subject 
detained  there,  is  there  indorsed  by  the  latter, 
may  sue  on  it  in  this  country  after  the  return 
of  peace.  Antoine  v.  Morshead,  1  Marsh.  568  ; 
6  Taunt.  237. 

Aetion  on  Policy  of  Insurance.] — ^A  plea  of 
alienage  to  an  action  on  a  policv  brought  in  the 
name  of  an  English  agent  for  his  principal,  an 
alien,  whose  interest  appears  on  the  record,  is  a 
good  plea ;  and  a  replication  to  such  plea,  that 
&e  alien  is  indebted  to  the  agent  in  more  money 
than  the  value  of  the  property  insured,  cannot 
be  supported.    Brandon  v.  Nesbitt^  6  T.  R.  23. 

A  British  agent  effecting  a  policy  on  behalf  of 
alien  enemies,  who  became  enemies  after  the 
loss  happened,  but  before  the  action  commenced, 
is  entitled  to  recover  against  the  underwriter, 
who  had  only  pleaded  the  general  issue ;  for  such 
temporary  suspension  during  the  war,  of  the 
aasured's  right  of  suit  upon  a  contract,  legal  at 
the  time,  and  liable  to  be  enforced  upon  the 
return  of  peace,  cannot  be  taken  advantage  of 
under  a  plea  of  perpetual  bar,  there  being  no 
legal  disability  in  the  plaintiff  on  tiie  reco^  to 
sue.    Flindt  v.  Waters^  15  East,  260. 

In  an  action  on  a  policy  of  insurance,  it  is  no 
defence  under  the  general  issue  that  the  persons 
interested,  who  were  neutrals  when  the  policy 
was  effected  and  the  loss  happened,  had  become 
alien  enemies  before  action.  Harfiuin  v.  Kirig' 
4ton,  3  Gamp.  152. 

What  Veeeeeary  to  prove  a  Penon  to  be  an 
AUen  Enemy.] — To  prove  that  a  person  was  an 
alien  enemy  at  the  time  of  the  action,  it  is  not 
enough  to  shew  that  he  was  some  time  before 
domiciled  in  a  territory  which  has  become  hos- 
tile, without  shewing  that  he  was  a  native  of 
that  territory.  Harman  v.  Kingston,  3  Camp. 
152. 


5.  Contracts  by  and  with  Alien  Enemies. 

(Generally.] — Commerce  by  a  person  resident 
in  an  enemy's  country,  even  as  a  representative 
of  the  crown  of  this  country,  is  illegal,  and  the 
subject  of  prize,  however  beneficial  to  this  coun- 
try, unless  authorized  by  licence.  Baglehole, 
Ex  paHe,  18  Ves.  528  ;  1  Rose,  271. 

Trading  with  an  enemy  without  the  kiog's 
licence  is  illegal ;  and  it  is  illegal  for  a  subject 
in  time  of  war,  without  the  king's  licence,  to 
bring  even  in  a  neutral  ship  goods  from  an 
enemy's  port,  which  were  purchased  by  bis  agent 
resident  in  the  enemy's  country,  after  the  com- 
mencement of  hostilities,  although  it  may  not 
appear  that  they  were  purehased  from  an  enemy. 
Potts  V.  Bell,  8  T.  R.  548  ;  2  Esp.  612. 

A  contract  with  an  alien  enemy  made  in  time 
of  war  cannot  be  enforced  in  the  courts  here. 
Willison  V.  PattUon,  7  Taunt.  439';  1  Moore, 
133. 

An  action  may  be  maintained  here  by  a 
neutral  on  promissory  notes  given  to  him  by  a 
British  subject  in  an  enemy's  country  for  goods 
sold  there.    Houriet  y.  Morris,  3  Camp.  303. 

Though  a  bill  drawn  by  a  prisoner  of  war  in 
France  upon  a  person  resident  in  England  in 
favour  of  an  alien  enemy,  could  not  have  been 
originally  enforced,  the  drawer  is  liable  on  a 
subsequent  promise  in  time  of  peace.  Duliavi- 
m€l  Y.  Pickering,  2  Stark.  90. 

A.,  a  native  of  America,  and  B.,  a  native  of 
England,  had  dealings  by  mutual  consignments 
previous  to  1812.  In  June,  1812,  war  was  de- 
clared between  the  two  countries,  and  on  the 
24th  December,  1814,  preliminaries  of  peace 
were  signed  at  Ghent.  A  cargo  of  goods  con- 
signed on  account  by  A.  to  B.  arrived  in  Eng- 
land in  November,  1814,  and  were  sent  by  B.  to 
France  and  there  sold,  and  he  received  bills  for 
the  amount  which  he  got  discounted.  Another 
cargo  so  consigned  arrived  in  England  in 
January,  1815,  and  was  sold  by  B.  t^oro  the 
15th  February.  In  Mareh,  1815,  B.  became 
bankrupt,  and  was  appointed  by  his  assignees 
their  agent  to  wind  up  his  a&irs,  in  the  course 
of  which  employment  he  received  the  proceeds 
of  the  second  cargo,  and  transmitted  accounts  to 
A.,  in  which  he  admitted  him  to  be  his  creditor 
for  a  balance  in  respect  of  the  proceeds  of  both 
cargoes.  In  lin  action  by  A.  against  the  as- 
signees of  B.,  to  recover  such  balance : — Held, 
that  A.  was  entitled  to  prove  under  B.'s  commii- 
sion  for  the  balance  due  to  him  upon  the  second 
cargo  only.    Ogden  v.  Peele,  8  D.  &  R.  1. 

Crown  can  enforce  Contract  made  by  Alien 
Enemy.] — If  an  alien  enemy,  a  prisoner  of  war, 
makes  a  contract,  it  may  be  enforced  by  the 
king  for  the  benefit  of  the  crown.  Maria  v. 
Hall,  1  Taunt.  33,  n. 

And  if  the  crown  does  not  enforoe  it,  the 
prisoner  may  sue  on  it  after  the  return  of  peace. 
Ih, 

Baneom.]  —  The  ransom  of  British  ships  or 
goods  taken  by  the  enemy  was  made  void,  and 
prohibited  under  a  penalty  of  500Z.  by  22  Geo.  3, 
c.  25.  Anthon  v.  Pisher,  2  Dougl.  649,  n.  And 
see  Woodward  ▼.  Larkin,  3  Esp.  266. 

The  ransom  acts  are  remedial  laws,  and  must 
be  construed  liberally  to  meet  the  mischief. 
Havelock  v.  Roekwood,  8  T.  R.  277. 

An  action  was  maintainable  by  an  alien  enemy 
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upon  a  ransom  bill.    JRicord  t.  Bettenham,  3 
Burr.  1734  ;  1  W.  Bl.  663. 
Even  when  the  hostage  given  died  in  prison. 

n. 

An  enemy's  ship  which  has  ransomed  a  British 
Tessel,  being  retasen  with  the  hostage  and  ran- 
som bill  on  board,  but  the  bill  secreted,  and  not 
delivered  up  to  the  recaptor,  the  first  captor  may 
recover  upon  the  ransom  bill.  Corme  v.  Blach- 
hmme^  2  DougL  641. 

The  plaintiff  and  defendant  being  taken  pri- 
soners in  Portugal,  jointly  solicited  and  ob- 
tained the  liberation  of  themselves,  and  the  ran- 
som of  the  defendant's  ship,  contrary  to  45  Geo.  3, 
c.  72 ;  to  effect  which  the  plaintiff  lent  money 
to  the  defendant,  who  afterwards  gave  him  a  bill 
for  the  amount : — Held,  that  the  plaintiff  could 
not  recover  on  the  bill.  Wehh  t.  Brooke,  3 
Taunt.  6. 

6.  Tkadino  in  Time  op  War. 

A  contract  between  two  subjects  of  a  neutral 
state  to  export  contraband  of  war  to  a  belligerent 
is  not  unlawful  in  the  neutral  state.  Chatxuie, 
Ex  parte,  Grazehrooh,  In  re,  4  De  G.,  J.  &  S.  655  ; 
34  1.  J.,  Bk.  17  ;  11  Jur.,  N.  S.  400  ;  12  L.  T. 
249  ;  13  W.  R.  627. 

The  carrying  on  trade  with  a  blockaded  port  is 
not  a  breach  of  municipal  law,  nor  illegal,  so  as 
to  prevent  a  court  of  the  loci  contractus  from 
enforcing  the  contract  of  which  it  is  the  subject. 
The  Helen,  1  L.  R.,  Adm.  1  ;  35  L.  J.,  Adm.  2  ; 
11  Jur.,  N.  S.  1025. 

A  neutral  state  is  not  bound  by  the  law  of 
nations  to  impede  or  diminish  its  own  trade  by 
municipal  restrictions.    lb, 

A  natural-bom  subject  of  this  country,  domi- 
ciled in  a  foreign  country  in  amity  with  this, 
may  lawfully  exercise  the  privileges  of  a  sub- 
ject of  the  country  where  he  is  domiciled  to 
trade  with  another  country  in  hostility  with 
this.     Bell  V.  Reid,  1  M.  &  S.  726. 

The  king  having,  by  orders  in  council,  declared 
certain  ports  in  St.  Domingo  not  hostile,  which 
had  formerly  been  but  were  no  longer  in  the 
possession  or  under  the  dominion  of  France  ; 
though  such  declarations  were  made  for  col- 
lateral and  limited  purposes,  not  coyering  in 
their  terms  the  trading  in  question  ;  yet  a  tra- 
ding to  such  ports  from  parts  of  tne  king's  do- 
minions, not  named  in  such  prior  limited  orders, 
was  legalized,  as  if  it  had  been  to  an  ordinary 
neutral  port,  by  such  authoritative  recognition 
of  those  ports  in  St.  Domingo  not  being  hostile  : 
and  the  inference  as  to  the  legality  of  such 
neutral  trade  was  not  rebutted  by  a  subsequent 
order  of  council  opening  the  trade  generally  (so 
as  to  cover  in  its  terms  the  particular  adven- 
ture) to  all  ports  of  St.  Domingo  not  in  the  pos- 
session of  France.  And  such  trade  to  neutral 
ports,  requiring  no  licence  from  the  crown,  is 
not  restricted  by  the  fact  of  a  British  ship  carry- 
ing a  licence  for  trading  to  them  from  Great 
Britain  with  a  certain  specified  cargo  ;  but  the 
British  trader  may,  notwithstanding,  carry  other 
lawful  goods,  and  insure  his  whole  adventure, 
and  may  recover  from  the  underwriter  a  loss 
arising  from  capture  by  a  British  cruiser,  though 
induced  by  the  fact  of  such  trading  with  goods 
not  being  covered  by  the  licence  which  was  pro- 
duced to  the  captor ;  for  the  licence  itself  not 
being  necessary,  the  carrying  of  goods  not  in- 
cludeid  in  it  was  no  legal  cause  of  seizure,  how- 


ever it  might  operate  upon  the  question  of  costs 
in  the  Prize  Court.  Blaekhoume  ▼.  Thompson^ 
16  East,  81  ;  8  Camp.  61. 

Though  a  state  may  be  in  the  military  posses- 
sion of  one  of  two  belUgerents,  that  will  not 
constitute  her  subjects  enemies  to  the  other 
belligerent,  if  the  sovereign  power  of  the  latter 
chooses  to  permit  a  continuance  of  commerce 
with  them ;  therefore,  where  an  insurance  was 
effected  on  property  shipped  in  this  country  on 
account  of  persons  who  were  domiciled  at  Ham- 
burg, at  a  time  when  that  country  was  in  the 
possession  of  French  troops,  the  senate  con- 
tinuing to  exercise  the  powers  of  civil  govern- 
ment in  the  same  manner  as  before : — Held,  that 
the  assured  were  entitled  to  recover  for  a  loss 
which  happened  in  the  course  of  a  voyageper- 
mitted  by  his  majesty's  orders  in  council  Buge- 
dom  V.  Bell,  1  M.  &  S.  450. 

Enemies'  goods  coming  into  this  country  may 
be  seized  for  the  use  of  the  crown.  Land  v> 
^Torth  (^Lord),  4  DougL  266. 


7.  Licence  to  Trade. 

a.  Oonstruotion. 

Licences,  to  trade  with  an  enemy  are  to  be 
construed  liberally,  and  not,  like  grants  of  pro- 
perty from  the  crown,  strictly.  Flindt  v.  Scott ^ 
5  Taunt.  674  ;  15  East,  525. 

A  misdescription  of  a  party  applying  to  the 
crown  for  a  licence  to  trade  witn  an  enemy,  if 
made  without  fraud,  does  not  vacate  the  licence, 
or  vitiate  a  policy  effected  upon  it.  Vaitghan  v^ 
Lemeche,  7  D.  &  R.  236  ;  8  Moore,  646  ;  1  Bing. 
473. 

b.  Operation. 

It  is  legal  to  trade  with  the  subjects  of  an 
enemy's  country  by  the  king's  licence.  Vandyeh 
V.  Whitmore,  1  East,  475. 

As  to  Persons.] — ^A  licence  to  trade  to  an 
enemy's  country,  granted  to  one  set  of  British 
merchants,  cannot  be  used  to  cover  a  trading  by 
other  British  merchants,  without  connecting 
them  together.    Busk  v.  Bell,  16  East,  3. 

If  an  alien  enemy,  commorant  here  under  the 
king's  licence  to  reside  here,  purchases  goods  for 
exportation,  the  exportation  by  him,  after  his- 
licence  to  reside  has  ceased,  is  not  protected  by  a 
licence  to  trade,  also  obtained  after  his  licence  to 
reside  has  ceased,  and  authorizing  the  exporta- 
tion of  the  identical  goods  by  B.  and  E.  or  other 
British  merchants.  Waring  y,. Scott,  4  Taunt. 
605. 

A  licence  to  export  goods  to  certain  places 
within  the  influence  of  the  enemy,  interdicted  to 
British  commerce,  granted  to  N.  on  behalf  of 
himself  and  other  British  merchants,  is  sufficient 
to  legalize  an  insurance  on  such  an  adventure,  if 
it  appears  that  N.  was  the  agent  employed  by 
the  British  merchants  really  interested  in  it  to 
get  the  licence,  though  he  had  no  property  in 
the  goods  himself.  Bawlinton  v.  Jantten,  12 
East,  223. 

A  licence  to  a  British  merchant,  that  a  ship 
may  go  to  a  hostile  po^,  and  bring  home  a  cargo 
of  goods,  authorizes  the  importation  of  such 
goods,  being  the  property  of  an  alien  enemy,  a 
subject  of  that  hostile  country ;  and  therefore 
authorizes  him  to  insure,  and  enforce  his  con- 
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tract  of  insuranoc  in  our  courts.    Jlorgan  v. 
Osiualdj  3  Taunt.  554. 

Under  a  license  to  a  British  merchant,  by 
name,  on  behalf  of  himself  and  others  to  export 
to  P.,  and  to  import  a  cargo  thence,  an  alien 
enemy  may  lawfully  be  interested  in  the  export 
cargo  as  well  as  in  the  import  cargo.  Ihise  v. 
Bell,  4  Taunt.  4. 

A  native  Spaniai'd  domiciled  here  in  time  of 
war  between  this  country  and  Spain,  haying 
been  licensed  in  general  terms  by  the  king  to 
ship  goods  in  a  neutral  vessel  hence  to  certain 
ports  of  Spain,  such  commerce  is  legalized  for 
all  purposes  of  its  due  and  effectual  prosecution, 
either  for  the  benefit  of  the  party  himself  or 
of  his  correspondents,  though  residing  in  the 
enemy's  country.  Utparieha  v»  Nohle,  13  East, 
332. 

If  a  license  is  obtained  from  the  British 
government  by  A.  to  import  from  an  enemy's 
country  in  six  ships  such  goods  as  shall  be  speci- 
fied in  his  bill  of  lading,  and  goods  are  imported 
on  board  one  of  the  six  ships  on  account  of  B., 
G.  and  D.,  to  whom  several  bills  of  lading  are 
sent  with  their  respective  goods,  and  one  general 
bill  of  lading  for  the  whole  cargo  is  sent  to  A., 
the  whole  cargo  will  be  protected.  Defflis  v. 
Partly y  3  B.  &  P.  3.  But  see  Feise  v.  Waters, 
col.  963. 

A  license  to  F.  k.  Co.,  obtained  by  them  as  the 


the  time  of  the  shipment,  Russia  being  then  at 
war  with  this  country,  so  as  to  entitle  the 
plaintiff  to  recover  in  respect  of  that  part  upon 
a  policy  effected  by  him  as  the  agent  for  and  by 
the  orders  of  those  Kussian  subjects,  the  loss 
being  occasioned  by  seizure,  and  confiscation  in 
a  Russian  port  by  commissioners  appointed  by 
the  Russian  government ;  yet,  as  the  license  was 
also  obtaint^,  aud  the  policy  effected  by  the 
plaintiff  on  his  own  account,  and  as  agent  for 
certain  Hamburghers,  who  were  respectively 
interested  in  separate  and  distinct  proportions 
of  the  cargo : — Held,  that  he  was  entitled  to 
recover  in  respect  of  his  own  interest,  and  that 
of  the  Hamburghers :  Hamburgh  being  in  a 
state  of  permissive  neutrality  with  this  country. 
Hagedom  v.  Bazett,  2  M.  &  S.  100. 

A  license  to  H.  of  London,  merchant,  on 
behalf  of  himself  and  other  British  or  neutral 
merchants,  to  import  a  cargo  from  certain  limits 
within  which  an  enemy's  port  is  situate,  in  any 
vessel  bearing  any  flag  except  the  French,  wiU 
protect  a  ship  trading  from  that  port,  in  which 
ship  H.  and  an  alien  enemy  are  jointly  interested. 
Hagedom  v.  Reid,  1  M.  &  S.  567  ;  3  Camp. 
377. 

Under  a  license  to  British  brokers  resident 
here,  that  a  ship  bearing  any  flag  may  imixtrC 
from  an  enemy's  country,  to  whomsoever  the 
property  may  appear  to  belong,  three  British 


plaintiff's  agents,  permitting  them  to  export  in  a   subjects  not  named  in  the  license,  one  of  whom 
ship  named,  bearing  Any  flag  except  the  French,   resides  in  a  hostile  country,  may  import  from 


specified  goods  from  London  to  Dantzig,  or  any 
port  in  the  Baltic  not  blockaded,  though  the 
documents  might  represent  her  destination  to 
any  neutral  or  hostile  port,  and  to  whomsoever 
the  property  might  appear  to  belong,  protects  a 
.  consignment  made  by  a  Prussian  neutral  alien, 
resident  here  by  license,  to  a  hostile  Russian 
port  of  the  Baltic.  Schnakoneg  y.  Andreios,  5 
Taunt.  716. 

Two  neutral  Prussians,  one  of  them  resident 
in  England,  the  other  at  Konigsberg,  having  a 
license  to  export  to  all  Baltic  ports,  some  whereof 
were  hostile,  were  not  precluded  from  Yecovering 
on  an  insurance  of  goods  exported,  and  con- 
fiscated by  an  act  of  the  Prussian  government, 
then  neutral,  uintlamy  v.  Moline,  5  Taunt.  711. 
A  license  to  trade  with  an  enemy  granted  to 
F.  &  Co.  and  others,  may  be  used  by  the  person 
for  whom  F.  &  Co.  were  the  acting  agents  in 
procuring  such  license,  and  in  carrying  on  the 
adventure,  though  the  person  was  a  foreigner 
residing  here  under  an  alien  license  at  the  time. 
Ihljte  V.  Newn^iam,  16  East,  197. 

If  a  merchant,  British  by  domicil,  and  two 
neutral  merchants,  his  partners,  export  goods 
from  London  to  a  hostile  port,  under  a  license 
granted  to  their  broker  on  behalf  of  several 
British  merchants,  and  insure,  although  the 
neutrals  become  enemies  before  action  brought, 
the  broker  may,  upon  a  loss  incurred,  maintain 
an  action  against  the  underwriters  to  recover 
the  value  of  the  joint  interest  of  the  three.  Be 
liutet  v.  Taylor,  4  Taunt.  233. 

Although  a  license  "to  the  plaintiff,  of 
London,  merchant,  on  behalf  of  himself  and 
other  Briti^  and  neutral  merchants,  to  export 
on  board  a  certain  vessel,  bearing  any  fiag  except 
the  French,  a  specified  cargo  firom  London  to 
any  port  in  the  B^tic  not  under  blockade,  and 
to  whomsoever  the  property  may  appear  to 
belong,"  did  not  protect  a  part  of  the  cargo 
which  was  the  property  of  Russian  subjects  at 
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another  hostile  country  to  this,    Fayle  v.  Bovr- 
dillon,  3  Taunt.  546. 

A  license  granted  under  an  order  in  council 
to  H.  S.  Ta  British  resident  merchant)  permitting 
a  vessel,  bearing  any  flag  except  the  rrench,  to 
proceed  in  ballast  from  any  port  north  of  the 
Scheldt  to  Archangel,  there  to  load  a  cargo  of 
such  goods  as  were  permitted  by  law  to  be  im- 
ported, and  proceed  with  the  same  to  a  port  in 
the  United  Kingdom,  was  considered  as  not  con- 
fined personally  to  H.  S.  or  any  particular  class 
of  persons ;  and  therefore,  where  Russian  sub- 
jects at  Archangel,  who  were  alien  enemies,  had 
shipped  goods  under  such  license  for  the  purpose 
of  being  brought  into  this  country  : — Held,  that 
they  were  protected  by  it ;  and  an  insurance 
made  for  their  benefit  was  legaL  Robinson  v. 
Touray,  1  M.  &  S.  217 ;  3  Camp.  160 ;  S,  P., 
Robinson  v.  Cheesewright,  1  M.  &  S.  220. 

Subject  to  a  Condition.]  —  A  license  was 
granted  for  the  exportation  of  gunpowder  on 
the  petition  of  the  manufacturer,  on  behalf  of 
himself  and  others,  provided  the  merchant 
exporter  should  first  give  a  security  by  a  bond, 
with  two  sureties,  under  a  certain  condition. 
The  manufacturer  of  the  powder  sold  it  to  the 
plaintiff,  and  contracted  to  ship  it  free  on  board  : 
— Held,  that  the  condition  of  this  license  was 
not  complied  with  by  the  manufacturer's  giving 
the  required  security,  as  he  was  not  the  mer- 
chant exporter  within  the  meaning  of  the 
license.     Camelo  v.  Britten,  4  B.  &  A.  184. 

Contract  made  before  License  —  Lieenie  ob- 
tained before  Contract  executed.  1— The  43  Geo. 
3,  c.  153,  s.  15,  having  enablea  the  king,  by 
order  in  council,  to  license  the  importation  of 
certain  goods,  being  British  or  neutral  property, 
from  the  enemy's  country,  in  neutral  ships  ;  a 
contract  made  by  A.  and  B.,  British  subjects,  for 
the  purchase  of  brandy  from  a  house  of  trade  in 
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and  that  the  mortgage  was  a  security  only  for  the 
balance  due  at  the  date  of  the  assignment^  with 
simple  interest  from  that  time  at  bl.  per  cent, 
per  annum.  Orosskill  v.  Bower,  32  Beav.  86 ;  S2 
L.  J.,  Ch.  640  ;  9  Jur.,  N.  S.  267  ;  8  L.  T.  136  ; 
11  W.  R.  411. 

Interest  upon  interest  is  never  given.    Waring 
V.  Cunliffe,  1  Ves.  jun.  99. 


Against  Aooonnting  Party.] — Compound 


interest  will  only  be  given  against  an  accounting 
party  when  he  has  employed  the  money  in  busi- 
ness. Bv/rdich  v.  GarHck,  6  L.  R.,  Ch.  233  ;  39 
L.  J.,  Ch.  369  ;  18  W.  R.  387. 

Mixing  the  money  with  the  ordinary  account 
of  a  firm  of  solicitors  at  a  bankers*  is  not  such 
employment  in  business  as  will  render  a  member 
of  the  firm  liable  to  compound  interest.    Ih, 


Under  Awards.] — An  award  is  not  to  be 


impeached  for  allowing  compound  interest,  for 
it  may  be  allowed  in  case  of  a  contract  for  it 
either  express,  or  to  be  inferred  from  the  nature 
of  the  dealings  between  the  parties.  Morgan  v. 
Mather ,  2  Ves.  jun.  16. 


ConBtmetion.]— Interest  at  the  rate  of  one 


pef  cent,  per  mensem  to  be  calculated  at  the  end 
of  each  year,  means  interest  calculated  per  men- 
sem, but  payable  per  annum  without  compound 
interest  on  monthly  receipts.  Rajunder  Narlan 
Roe  V.  Bijai  Govind  Sing,  2  Moore,  P.  C.  C. 
263. 

A  correspondence  took  place  between  a  mort- 
gagee and  a  mortgagor,  extending  over  a  series 
of  years,  in  which  the  mortgagee  stated  his  in- 
tention, if  the  interest  upon  the  mortgage  debt 
was  not  paid,  to  add  it  to  the  principal,  and  to 
charge  the  same  interest  upon  the  amount  as  the 
mortgage  bore.  The  mortgagor  replied  from 
time  to  time  that  he  could  not  pay  the  interest, 
and  that  it  must  be  added  to  the  claim  of  the 
mortgagee  :^-Held,  that  it  did  no^  amount  to 
an  agreement  to  pay  compound  interest,  and  the 
claim  of  the  mortgagee  was  not  allowed.  Thomp' 
son  V.  Leith,  4  Jur.,  N.  S.  1091. 

From  Mortgagee  in  Possession.]— A  mort- 
gagee in  possession  brought  a  foreclosure  action. 
In  his  statement  of  claim  he  did  not  allege  that 
interest  wasin  arrear  when  he  took  possession.  The 
mortgagor,  in  his  statement  of  defence,  alleged 
that  the  rent  received  greatly  exceeded  the  in- 
terest : — Held,  that  the  accounts  must  be  directed 
to  be  taken  with  annual  rests.  Carter  v.  James, 
29  W.  R.  437. 

Where  there  are  successive  mortgages,  and  the 
usual  foreclosure  decree  is  made,  interest  subse- 
quent to  the  last  certificate  is  computed  on  the 
total  amount,  composed  of  principal,  interest, 
and  costs,  found  due  by  that  certificate.  Elton 
V.  Ourteis,  19  Ch,  D.  49  ;  45  L.  T.  436. 

A  mortgE^r  covenanted  to  pay  the  principal 
and  interest  at  the  rate  of  uyq  per  cent,  per 
month  on  a  fixed  day,  and  charged  a  reversionary 
interest  with  payment  of  the  principal  and  in- 
terest, "  at  the  rate  aforesaid,*'  but  there  was  no 
further  covenant  for  payment  of  interest.  In 
taking  accounts  in  a  mortgagee's  action,  the 
mortgagee  was  allowed  interest  after  the  fixed 
day  at  the  rate  of  five  per  cent,  per  annum  only. 
Wallington  v.  Cook,  47  L.  J.,  Ch.  508. 

Prom  Tmste©.]— Interest  at  51.  per  cent,  is 


only  exacted  in  cases  of  grave  misconduct  or 
fraud  on  the  part  of  a  trustee.  Imperial  Credit 
Association  v.  Coleman,  21  W.  R.  696— H.  L. 

When  a  trustee  has  employed  trust  funds  for 
his  own  benefit,  he  will  be  chaiged  as  of  course 
with  simple  interest  at  5  per  cent.  Burdiek  v. 
Garriek,  5  L.  R,,  Ch.  233  ;  39  L.  J.,  Ch.  369 ;  18 
W.  R.  387. 

The  plaintiff  was  tenant  for  life  under  the 
settlement  executed  on  her  marriage,  part  of  the 
settled  property  consisting  of  a  sum  of  16,600/. 
This  sum  was  allowed  te  remain  in  the  hands  of 
the  plaintifTs  father,  who  employed  it  in  trade, 
he  covenanting  at  his  death  to  pay  it  to  the 
trustees.  Upon  the  death  of  the  father,  10,000/., 
part  of  the  16,600/.,  was  allowed  te  remain  in 
the  business,  such  investment  being  unauthorized 
by  the  settlement.  Large  profits  accrued  to  the 
10,000/.,  some  of  which,  with  the  plaintiff's  con- 
sent, had  been  paid  to  her  husband : — Held,  that 
the  plaintiff  was  entitled  in  respect  of  income 
to  4  per  cent,  on  the  original  10,000/.  and  upon 
all  accretions  of  profits  i-etained  and  employed 
in  the  business,  and  that  the  rest  of  the  prcMfits 
must  be  regarded  as  capital  subject  to  the  trust 
of  the  settlement,  and  must  be  made  good  out  of 
the  husband's  estate,  so  far  as  he  had  received 
any  part  thereof.  HiU,  In  re,  Hill  v.  HiU,  50 
L.  J.,  Ch.  661  ;  46L.T.126. 


Trust  to  Accumulate  during  Minority — 


Holdiiig  Trust  Punds  afterwards.] — The  trustee 
of  a  will  held  a  fund  upon  trust  (after  the  deter- 
mination of  a  previous  life  interest)  to  transfer 
and  pay  the  same  to  a  child  when  and  as  he 
should  attain  twenty-one,  with  a  proviso  that  in 
case  the  child  should  be  under  age  at  the  deter- 
mination of  the  life  interest  the  income  of  the 
fund  or  any  part  thereof  should  or  might  be 
applied  for  or  towai^  his  maintenance,  educa- 
tion, and  advancement,  and  the  surplus,  if  any, 
should  accumulate  to  and  become  part  of  the 
fund.  After  the  child  attained  twenty-one  (the 
life  interest  having  previously  determined),  the 
trustee  retained  lie  fund  without  making  any 
arrangement  with  the  child  or  explaining  to  him 
his  rights  : — Held,  that  the  trustee  must  be  taken 
to  have  continued  to  hold  the  fund  after  the 
child  attained  twenty-one,  upon  the  same  trusts 
and  with  the  same  obligations  to  accumulate  as 
before,  and  that  he  was  liable  to  account  for  the 
fund  with  compound  interest  Wilson  v.  Peake 
(3  Jur.,  N.  S.  166)  distinguished  ;  Amiss  v.  Uall 
(3  Jur.,  N.  .S.  584)  observed  upon.  EmmeVs 
Estate,  In  re,  Emmet  v.  Emmet  (No.  2),  17  Ch. 
D.  142  ;  60  L.  J.,  Ch.  341  ;  44  L.  T.  172;  29 
W.  R.  464. 

Part  of  the  fund  had  been  invested  at  6/.  i>er 
cent,  or  other  rates  of  interest  upon  authorized 
seeurities,  and  the  rest  of  it  had  been  either  im- 
preperly  invested  or  had  not  been  kept  separate 
from  the  trustee's  own  moneys  : — Held,  that  as 
to  so  much  of  the  fund  as  had  been  invested  at 
5/.  per  cent,  or  any  other  rate  upon  authorized 
securities,  interest  must  be  calculated  at  the  rate 
actually  yielded  ;  that  the  rest  of  the  fund  must 
be  treated  as  having  been  in  the  trustee's  bands 
uninvested,  and  that  under  the  circumstances  he 
must  be  charged  with  interest  thereon  calculated 
at  4/.  per  cent.  only,    lb. 

Accepting  lower  Bate.] — In  a  mortgage  to 
secure  a  debt,  interest  was  reserved  at  the  rate 
of  6/,  per  cent.,  with  a  proviso  for  reduction  to 
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U,  per  cent,  on  ponctnal  payment ;  the  mort- 
gagee,  who  was  a  trustee,  held  justified  in 
accepting  4/.  per  cent.,  i^ter  default  made  in 
punctual  payment.  Booth  v.  Alington,  26  L.  J., 
Oh.  138  ;  3  Jur.,  N.  S.  49. 

Agreement  to  aeeept  lower  Bate.] — ^Where  a 
creditor,  with  the  view  of  a  speedy  payment, 
agreed  to  accept  il.  per  cent,  interest : — Held, 
that  mere  delay  in  the  payment  did  not  entitle 
him  to  chaise  52.,  the  eyidencc  failing  to  shew 
that  the  delay  was  attributable  to  misconduct 
on  the  part  of  the  debtor.  Scott  v.  Sandeman,  1 
Macq.  H.  L.  Cas.  293. 

Speeial  Bate  for  oertain  Time.]— An  owner  of 
a  vessel  mortgaged  it-  as  a  security  for  a  debt, 
with  a  proviso  for  redemption,  on  payment  of 
the  principal  and  interest  at  the  rate  of  102.  per 
cent,  in  six  months.  The  principal  not  having 
been  paid  at  that  time  : — Held,  that  interest 
continued  payable  at  the  rate  of  102. 'per  cent. 
Morgan  v.  Jone^j  8  Ex.  620  ;  22  L.  J.,  Ex.  232. 

In  an  action  against  the  drawer  of  a  bill  for 
2002.,  with  102.  per  cent,  interest : — Held,  that 
the  holder  might  recover  interest  at  102.  per  cent, 
from  the  time  when  the  bill  became  due,  as  well 
as  for  the  time  during  which  it  was  running. 
Xeene  v.  Keene,  3  C.  B.,  N.  S.  144  ;  27  L.  J.,  C.  P. 

See  also  Cook  v.  Fowler,  ante,  col.  924. 

Admistioii  of  Bate  by  Debtor.]— Where  a 
surety  had  been  compelled  to  make  certain  pay- 
ments through  default  of  the  principal  debtor, 
and  an  account  containing  these  was  submitted 
to  the  debtor  with  interest  charged  upon  them 
at  the  rate  of  52.  per  cent.,  and  a  balance  stated 
which  the  debtor  acknowledged  to  be  correct 
and  recoverable  "  under  the  trusts  of  the  deed  of 
indenmit^  : " — Held,  in  estimating  the  damages, 
that  the  jury  might  take  into  consideration  the 
rate  of  interest  stated  in  the  account  approved 
of  by  the  debtor.  Petre  v.  Dunconihey  2  L., 
M.  &  P.  107  ;  20  L.  J.,  Q.  B.  242  ;  16  Jur.  86. 

Allowance  by  Court.] — There  is  no  general 
rule  as  to  the  rate  of  interest  the  court  will  allow 
on  repayment  of  consideration-money  expressed 
in  an  absolute  assignment,  which  is  treated  only 
as  a  security  for  such  consideration-money  ;  and 
where  the  assignee  of  a  reversionary  interest  in 
a  trust  fund  was  the  solicitor  to  the  trust  estate, 
and  there  was  evidence  of  the  assignment  haviug 
been  at  an  under  value,  the  court  allowed  interest 
at  five  per  cent.  Un^worth,  In  re,  2  Drew.  & 
8m.  337  ;  13  W.  R.  448. 

Where  default  has  been  made  in  performance 
of  a  covenant  to  pay  a  sum  of  money,  the  court 
will  allow  interest  at  52.  per  cent.  Knajw  v. 
Bumahy,  30  L.  J.,  Ch.  844  ;  5  L.  T.  52  ;  9  W.  R. 
765.    8ee  also  Miller  y.  Barlow,  ante,  col.  939. 

9t  Recovbby  op. 
a.  When  Barred. 

Statute  of  limitationi  —  Promissory  Koto 
Payable  Three  IConths  after  Demand.^ — In 
May,  1857,  J.  R.  gave  to  R.  R.  a  promissory 
note  for  payment  of  1502.  three  months  after 
demand,  no  interest  being  reserved.  J.  R.  died 
in  1869,  and  R.  R.  in  1878.  The  note  was  in 
R.  R.'s  possession  at  his  death,  and  he  had  in- 


dorsed upon  it  receipts  in  November,  1857,  and 
August,  1858,  each  for  half  a  year's  interest.  It 
appeared  that  no  other  interest  had  ever  been 
paid.  J.  R.'s  estate  being  administered  by  the 
court,  R.  R.'s  executor  claimed  to  prove  on  the 
promissory  note  : — Held  (by  Hall,  V.-C),  that 
the  claim  must  be  allowed  for  1502.  with  in- 
terest from  May,  1858.  But  held,  on  appeal, 
that  the  admissions  of  the  payee  of  the  payment 
of  interest  were  evidence  of  a  demand  having 
been  made  in  1857,  so  as  to  make  the  1502. 
Immediately  payable,  and  that  the  Statute  of 
Limitations  was  a  bar  to  the  claim.  Rutherford, 
In  re,  Broum  v.  Rutherford,  14  Ch.  D.  687  ; 
49  L.  J.,  Ch.  654  ;  43  L.  T.  105  ;  28  W.  R.  802 
— C.  A.  Reversing  49  L.  J.,  Ch.  345  ;  42  L.  T. 
659. 

Stale  Demand.] — Semble,  that  apart  from  the 
Statute  of  Limitations,  the  claim  ought  to  have 
been  rejected  as  a  stale  demand.    lb. 

Where  a  claim  for  interest  does  not  rest  on 
the  expiess  contract,  as  jn  the  case  of  a  bill  of 
exchange  not  carrying  interest  on  the  face  of  it, 
diligence  to  procure  payment  of  the  debt  seems 
to  ]^  a  condition  to  the  claim.  Laing  v.  Stone, 
M.  &  M.  229,  n. ;  S.  P.,  Cameron  v.  Smith,  2 
B.  &  A.  308. 

If  a  party  is  barred  from  recovering  the  prin- 
cipal, he  is  equally  barred  from  recovering  in- 
terest, which  is  an  accessory  only,  and  must 
follow  the  nature  of  the  principal.  Clark  v. 
Alexander,  8  Scott,  N.  R.  147  ;  S,  P.,  Parkes  v. 
SmUh,  15  Q.  B.  297  ;  19  L.  J.,  Q.  B.  405  ;  14 
Jur.  761. 

Payment  of  a  debt  barred  by  the  statute  does 
not  revive  the  party's  claim  for  interest  thereon. 
CoUyer  v.  Willoek,  12  Moore,  557;  4  Bing. 
313. 

Taxation  of  Solioitor's  Bill.]— In  an  action 
on  an  attorney's  bill,  the  plaintiff  gave  notice, 
that  he  should  claim  interest  from  the  date  of 
the  notice.  After  the  writ  was  issued,  the  bill 
was  referred  for  taxation  at  the  instance  of  the 
defendant,  no  terms  being  made  as  to  the  allow- 
ance of  interest  : — ^Held,  that  the  plaintifE  could 
not  afterwards  have  an  assessment  of  damages 
for  the  purpose  of  recovering  the  interest.  Bai'- 
rington  v.  Phillips,  1  M.  &  W.  48. 

ICerger  of  Bebt  in  Judgment.] — By  a  mort- 
gage deed  the  mortgagor  covenanted  to  pay  the 
debt  on  a  day  named,  and  (by  a  separate  cove- 
nant) to  pay  interest  at  72.  p^r  cent.,  so  long 
as  the  3,0002.  or  any  part  thereof  should  re- 
main due.  The  mortgagee  obtained  a  judgment 
for  the  principal  and  interest  due  at  the  date  of 
the  judgment  with  interest  at  42.  per  cent,  on 
the  sum  made  up  by  such  principal  and  interest : 
—Held,  that  the  security  of  the  mortragc  was 
not  merged  in  the  judgment,  but  that  the  mort- 
gagee was  entitled  to  sue  for  the  difference  be- 
tween interest  at  72.  per  cent,  on  the  mortgage 
debt  and  the  interest  at  42.  per  cent,  paid  under 
the  judgment.  Popple  v.  Sylvester,  22  Ch.  D. 
98  ;  52  L.  J.,  Ch.  54  ;  47  L.  T.  329 ;  31  W.  R. 
116. 

A  railway  company,  in  1864,  issued  debentures 
by  which  they  Iwund  themselves  to  pay  a  prin- 
cipal sum  one  year  from  the  date  of  issue,  with  in- 
terest at  6  per  cent.,  and  charged  the  railway  and 
undertaking  with  the  payment  of  the  principal 
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the  order  in  council,  was  indorsed  upon  it,  upon 
its  being  shewn  that  without  such  indorsement 
the  custom-house  would  not  have  pennitted  the 
entry  to  have  been  made.  Butler  v.  Allnuttf  1 
Stark.  222. 

As  to  Potiession  of  License.] — ^Where  an 
assured  British  merchant,  in  an  action  on  a 
policy  of  insurance  in  goods  bound  to  an  enemy's 
port  in  Holland,  seeks  to  protect  the  adventure 
under  the  king's  license  to  trade  with  the 
enemy,  it  is  not  sufficient  to  give  in  evidence 
at  the  trial,  and  to  prove  his  possession  in  fact 
before  the  voyage  commenced,  of  a  general 
license  dated  three  months  before,  licensing  six 
neutral  vessels  under  certain  neutral  flags  to  pass 
unmolested  to  or  from  any  port  of  Holland,  from 
or  to  any  port  of  this  kingdom,  with  certain 
goods  (including  the  goods  insured),  which 
license  was  directed  to  S.  and  other  British 
merchants,  with  a  condition  annexed  that  they 
should  cause  the  license  to  be  delivered  up  to 
them  or  their  agents  when  the  ship  should  enter 
any  port  of  this  kingdom ;  without  also  giving 
probable  evidence  to  account  for  his  posses- 
sion of  the  license,  and  to  shew  that  his  use  of  it 
was  lawful ;  as  by  shewing  from  whom  and  when 
he  received  it,  and  thereby  connecting  his  own 
particular  adventure  with  such  general  license. 
Barlow  v.  J^PIntosh,  12  East,  311. 

8.  License  to  Reside. 

A  License  to  Trade  not  equivalent  to  License 
to  Beside.] — ^An  order  in  council,  licensing  a 
person  to  export  and  import  certain  goods  to  and 
from  an  enemy's  country,  does  not  authorize  his 
residence  and  trading  there.  Baglehole^  Ex 
parte,  1  Rose,  271 ;  18  Ves.  525. 

.  Pleadings  relating  to.] — ^A  plea,  that  the 
plaintiff  was  an  alien  enemy  residing  in  this 
kingdom  without  the  license,  safe  conduct,  or  per- 
mission of  the  sovereign,  is  good,  though  it  does 
not  expressly  negative  a  certificate  from  one  of  the 
secretaries  of  state  under  7  &  8  Vict.  c.  66,  ss.  6,  8. 
Aleinoiis  or  AlceniuJt  v.  Kigreu  or  Nygren^  4  El. 
&  Bl.  217  ;  1  Jur.,  N.  S.  16  ;  24  L.  J.,  Q.  B.  19. 

To  prove  a  replication  of  license  to  a  plea  of 
alien  enemy,  it  is  not  enough  to  prove  that  a 
license  was  granted  to  the  plaintifl  with  an  al- 
lowance to  undertake  a  voyage,  which  did  not 
terminate  until  the  commencement  of  hostilities, 
and  that  after  the  termination  of  the  voyage  he 
was  at  large  here  without  molestation.  Btndton 
V.  Dohree,  2  Camp.  163. 

9.  Rights  of  Alien  Fbiends. 

Generally.] — An  alien,  domiciled  and  natu- 
ralized in  this  country,  is  subject  to  the  same 
disabilities  as  is  a  natural-bom  subject.  Mette 
V.  Mette,  28  L.  J.,  P.  117. 

ICarriage.] — He  is  incapable  of  contracting  a 
marriage,  which  would  have  been  void  if  con- 
tracted by  a  natural-bom  subject,  although 
valid  by  the  law  of  his  domicil  of  origin,  and  by 
the  lex  loci  contractus.  Mette  v.  Mette,  28  L.  J., 
P.  117. 

Agreement  for  a  Lease.] — ^An  agreement  for  a 
lease  to  an  alien  artificer  was  void,  by  32  Hen.  8. 
c.  16,  s.   13,  as   much    as    an    actual  demise. 


Lapierre  v.  MIntosJi,  1  P.  &  D.  629  ;  9  A.  &  B. 
768  ;  3  Jur.  123. 

Assignment  of  Lease.] — But  the  32  Hen.  8, 
c.  16,  s.  13,  did  not  make  void  an  assignment  of  a 
lease  to  an  alien  artificer.  Wootton  v.  Steffenoni^ 
12  M.  &  W.  129  ;  13  L.  J.,  Ex.  72. 

Copjrright.] — An  alien,  resident  in  a  depen- 
dency of  the  British  crown,  first  publishing  in 
this  country  a  work  written  by  him,  has  a  copy- 
right therein.  Routledge  y.  Lmo,  3  L.  R.,  H.  L. 
100  ;  37  L.  J.,  Ch.  464  ;  18  L.  T.  874  ;  16  W,  R. 
1081. 

Sights  of,  before  Katnraliiation  Act.] — In 
March,  1862,  L.  &  S.  (the  wife  of  an  alien)  con- 
veyed land  of  whicn  they  were  tenants  in  com- 
mon to  a  trustee,  upon  trust  to  sell  and  stand 
possessed  of  the  proceeds  for  L.  &  S.  in  equal 
shares,  the  share  of  S.  to  be  for  her  separate  use. 
In  April,  1862,  L.  and  S.  entered  into  an  agree- 
ment to  allot  the  lands  in  severalty,  and  th^t  the 
tmstee  should  stand  possessed  of  each  such 
respective  allotment  on  the  respective  trusts  de- 
clared by  the  deed  of  March,  and  that  nothing 
in  the  agreement  should  prejudice  or  affect  any 
of  the  powers  or  trusts  of  the  deed.  No  sale  wau 
ever  effected,  and  S.  died  in  1866,  having  by  her 
will  given  to  her  husband,  the  alien,  her  personal 
estate  absolutely  and  a  life  interest  in  her  real 
estates  : — Held,  first,  that  the  land  was  not  in 
equity  converted  into  money.  Sharp  v.  Be  St, 
Savvettr,  7  L.  R.,  Ch.  343  ;  41  L.  J.,  Ch.  576  ;  26 
L.  t.  142  ;  20  W.  R.  269. 

Held,  secondly,  that  the  title  of  the  alien 
having  accrued  before  the  passing  of  the  Naturali- 
zation Act,  1870,  that  act  did  not  remove  his  dis- 
ability to  hold  land.    lb. 

As  to  Trusts  of  Beal  Estate  in  favour  of— 
Sights  of  Crown.]— Held,  thirdly,  that  the  trust 
for  the  alien  could  be  enforced  for  the  benefit  of 
the  crown.    lb, 

A  demise  of  lands  was  made  to  English  subjects, 
in  trust  to  sell,  and  after  .payment  of  mortgages 
to  invest  the  surplus  moneys  in  the  funds  in  trust 
for  persons,  some  of  whom  were  aliens  : — Held, 
that  the  crown  was  not  entitled  to  the  share  of 
the  aliens  either  in  the  land  or  the  produce.  B» 
Ilourmelin  v.  Sheldon,  1  Beav.  79  ;  4  Mylne  & 
C.  525  ;  3  Jur.  69. 

A  court  of  equity  will  enforce,  for  the  benefit 
of  the  crown,  a  trust  of  real  estate  created  in 
favour  of  an  alien.  The  devise  being  valid,  and 
there  being  a  cestui  que  trust,  who  can  take  but 
not  hold,  the  crown  becomes  entitled  beneficially, 
and  not  the  trustee  or  heir-at-law.  Barrow  v. 
Wadkin,  24  Beav.  1 ;  3  Jur.,  N.  S.  679. 

A  devise  to  trustees  in  trust  for  a  person  who 
is  an  alien  is  a  trust  incapable  of  taking  effect, 
either  for  the  benefit  of  the  idien  or  of  the  crown, 
and  the  beneficial  interest  results  to  the  heir  of 
the  testator.  RitUan  y.  Stordy,  3  Sm.  &  G.  230  ; 
1  Jur.,  N.  S.  771.  See  ^S.  C,  on  appeal,  2  Jur., 
N.  S.  410. 

10.  Proceedings  by  akd  against. 

Sving — ^Libel.] — An  alien  friend,  though  resi- 
dent abroad,  is  entitled  to  sue  in  the  courts  at 
Westminster  for  a  libel  published  concerning 
him  in  England.  J^Uani  v.  Latoson,  6  Bing. 
N.  C.  30  ?  8  Bcott,  180 ;  8  D.  P.  C.  67  ;  3  Jur.  1163. 
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Fraudnlent   TJm   of  Trade   Hi'k.'^—A 

foreign  manTifacturer  has  a  remedy  by  suit  in 
thi«  coantry,  for  an  injunction  and  account  of 
profits  against  a  manufacturer  who  has  com- 
mitted a  fraud  upon  him  by  using  his  trade  mark 
for  the  pujpose  of  inducing  the  public  to  believe 
that  the  goods  so  marked  arc  manufactured  by 
the  foreigner.  Collins  Company  v.  Brown,  3 
Kay  &  J.  423  ;  3  Jur.,  N.  S.  929. 

An  alien  can  in  the  courts  of  this  country  sue 
to  restrain  the  fraudulent  appropriation  of  his 
trade  mark,  although  the  gocxls  on  which  such 
trade  mark  is  affix^  are  not  usually  sold  by  him 
in  this  country.  CoUint  Company  v.  IleereSy  4 
Jur.,  X.  S.  866. 

Action  in  England— Similar  Action  Pending 
Abroad.]— The  court  will  not  stay  proceedings 
in  an  action  commenced  in  this  country  against 
a  foreigner  by  a  plaintiff  who  has  already  com- 
menced an  action  against  him,  for  the  same  cause 
of  action,  in  a  court  of  his  own  country,  on  the 
ground  of  the  pendency  of  the  proceedings 
abroad.  Cox  v.  MitoJiell,  7  C.  B.,  N.  S.  65  ;  29 
L.  J.,  C.  P.  33  ;  6  Jur.,  N.  S.  225  ;  7  W.  R.  46. 
And  see  further,  Practice  {Staying  Proceed- 
ings^. 

ITnreaaoxiable  Belay  in  Enforeing  a  Foreign 
Judgment] — A  foreigner  resident  abroad  will 
not  be  assisted,  after  the  lapse  of  thirteen  years, 
to  enforce  a  foreign  judgment  in  England  against 
the  executors  of  a  foreigner  who  had  died  domi- 
ciled here,  when  the  party  against  whom  the 
foreign  judgment  was  obtained  survived  it  four 
years  without  any  proceedings  having  been  taken 
to  enforce  it  in  £ngland,  and  when  his  estate 
since  his  death  had  been  administered  in  England. 
Meimtrs  v.  Dmce,  23  Beav.  146 ;  26  L.  J.,  Ch. 
196  ;  3  Jur.,  N.  8. 147.  On  appeal,  the  suit  was 
compromised,  23  Beav.  158,  n. ;  26  L.  J.,  Ch. 
201,  n.;  3  Jur.,  N.  S.  229. 

Bond  between  Amerieans  before  the  Indepen- 
denoe  of  Ameriea— Sight  to  Sue.]— See  Ogden  v. 
JFolliottf  postj  ooL  1011. 

Interpleader  Aet  not  applicable  to  Foreigner 
Beiident  Abroad.]  —  Semble,  that  a  foreigner 
resident  abroad  is  not  within  the  Interpleader 
Act.     Patorni  v.  CampheU,  12  M.  &  W.  277. 

Criminal  Proceedings  Preceding  Civil  Bemedj.  ] 
— If  by  the  laws  of  a  foreign  state  there  is  a  civil 
remedy  for  a  wrong  done  there,  the  fact  that  by 
those  laws  criminal  proceedings  must  precede  the 
civil  remedy  there,  constitutes  no  bar  or  defence 
to  an  action  in  this  country.  Scott  v.  Seymour 
QLord),  31  L.  J.,  Ex.  467  ;  8  Jur.,  N.  S.  568  ;  6 
li.  T.  607  ;  10  W.  R.  739.  Affirmed  on  appeal,  1 
H.  &  C.  219  ;  32  L.  J.,  Ex.  61 ;  9  Jur.,  N.  S.  522  ; 
8  L.  T.  511  ;  11  W.  B.  169— Ex,  Ch. 

Bight  to  Arrest  Foreigner.] — One  foreigner 
may  arrest  another  in  England  for  a  debt  which 
accrued  in  Portugal  while  both  resided  there, 
thongh  the  Portugese  law  does  not  allow  of  arrest 
for  debt.  J)e  la  Vega  v.  Vianfuif  1  B.  &  Ad.  284. 

The  court  ref usea  to  discharge  a  foreigner  out 
of  custody,  on  the  ground  that  the  debt  for 
which  he  had  been  arrested  was  the  balance  of 
a  demand,  upon  which  the  plaintiff  had  received 
a  dividend,  under  proceedings  in  the  country 
where  the  debt  was  contracted  similar  to  our 


own  proceedings  in  bankruptcy ;  though  it  was 
sworn  by  a  competent  person,  that  the  law  of 
the  foieign  country  did  not  warrant  an  arrest 
under  such  circumstances.  Brettilot  v.  Sandos, 
4  Scott,  201. 

11.  NOX-LlABILITY  TO  BASTAKDY  ORDERS. 

An  order  in  bastardy  cannot  be  made  in  re- 
spect of  an  illegitimate  child  bom  abroad  of  a 
foreign  woman.  Iteg,  v.  Plane,  13  Q.  B.  769  ; 
18  L.  J.,  M.  0.  216  ;  3  New  Sess.  Cas.  597. 


B.    DOMICIL, 
1.  Definition  of  Term. 

Generally.] — Observations  upon  the  various 
definitions  of  domicil.  ^VhicKer  v.  ITumc,  7  H.  L. 
Cas.  124  ;  28  L.  J.,  Ch.  396 ;  4  Jur.,  N.  S.  933. 

PrimH  facie,  the  place  of  residence  is  the  place 
of  domicil,  but  that  may  be  rebutted  or  supported 
by  circumstances.    Pempde  v.  Johnstone,  3  Ves. 

198. 

A  person  may  be  said  to  have  more  than  one 
residence.  If  he  have  houses  in  different  places, 
at  each  of  which  he  keeps  an  establishment,  each 
may  be  called  his  residence,  though  he  may  not 
go  there  for  years.  But  the  meaning  of  the  word 
residence  is  different  from  domicil,  for  an  infant 
has  the  domicil  of  his  parents  until  he  attains  his 
full  age,  and  does  some  act  to  acquire  a  new  one, 
and  thus  his  domicil  may  be  in  a  country  in 
which  he  has  never  personally  been  ;  whereas 
residence  implies  personal  presence  at  some  time 
or  other.  Walcot  v.  Bof field,  Kay,  534  ;  18  Jur, 
570. 

The  woitl  domicil  has  many  meanings,  accord- 
ing as  it  is  used  with  reference  to  succession  and 
other  purposes.  A  person  may  have  retained  a 
foreign  domicil  for  many  purposes,  and  yet  may 
be  domiciled  in  England,  so  as  to  give  jurisdic- 
tion to  the  court  for  divorce ;  but  if  he  has  never 
resided  in  England  except  temporarily,  and  is 
not  there  at  the  time  of  the  conmiencement  of 
the  suit,  he  is  not  subject  to  its  jurisdiction. 
YeUeHon  v.  YelterU^n,  1  S.  &  T.  574  ;  29  L.  J., 
Mat.  34  J  1  L.  T.  194. 

Boos  not  affect  Allegiance.] — Every  indivi- 
dual at  his  birth  becomes  the  subject  of  some 
particular  country  by  the  tie  of  natural  allegi- 
ance, which  fixes  his  political  status,  and  be- 
comes subject  to  the  law  of  the  domicil,  which 
determines  his  civil  status.  Vdny  v.  Vdny,  1 
L.  R.,  H.  L.,  Sc.  Cas.  441. 

To  suppose  that  for  a  change  of  domicil  there 
must  be  a  change  of  natural  allegiance  is  to  con* 
found  the  political  and  the  civil  status,  and  to 
destroy  the  distinction  between  patria  and  do- 
micilium.    Ih, 

A  man  may  change  his  domicil  as  often  as  he 
pleases,  but  not  his  allegiance.  Exuere  patriam 
is  beyond  his  power.    J?. 

The  question  of  domicil  is  distinct  from  that 
of  naturalization  and  allegiance,  and  in  order  to 
effect  a  change  of  domicil  it  is  not  necessary 
that  a  man  should  do  all  in  his  power  to  divest 
himself  of  his  original  nationality  (exuere 
patriam),  it  being  sufficient  that  there  should  be 
a  change  of  residence  of  a  permanent  character 
voluntarily  assumed.  Haldane  v.  Eehford,  8 
L.  R.,  Eq.631  ;  21  L.  T.  87  ;  17  W.  R.  1059. 

Residence  originally  temi)oraryj  and  intended 
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for  a  limited  period,  may  afterwards  become 
general  and  unlimited,  and  in  such  a  case,  so 
soon  as  the  change  of  purpose,  or  animus 
manendi,  can  be  inferred,  the  fact  of  domicil  is 
established.    Ih, 

Application  of  these  principles  to  the  case  of  a 
testator  whose  domicil  of  origin  being  Scotch, 
was  employed  in  the  East  India  Company's  ser- 
vice for  thirty-three  years,  and  on  finally  leaving 
India  took  up  his  residence  in  Jersey,  where  he 
lived  continuously  for  twenty-five  years  until  his 
death  : — Held,  under  the  circumstances,  to  have 
lost  the  Scotch  domicil  of  origin,  which  reverted 
on  his  leaving  India,  and  to  have  acquired  a  Jer- 
sey domicil.    Ih, 

2.  Of  OBiaiN. 

PrineiplM  regulating  Law.] — ^Thc  law  is,  be- 
yond all  doubt,  clear  with  regard  to  the  domicil 
of  birth,  that  the  personal  status  indicated  by 
that  term  clings  and  adheres  to  the  subject  of  it 
until  an  actual  change  is  made  by  which  the  per- 
sonal status  of  another  domicil  is  acquired.  Bell 
Vi  Kennedy,  1 L.  R.,  H.  L.,  Sc.  Cas.  307. 

The  domicil  of  origin  adheres  until  a  new 
domicil  is  acquired.    Ih, 

It  is  a  settled  principle  that  no  man  shall  be 
without  a  domicil ;  and  to  secure  this  end  the 
law  attributes  to  every  individual  as  soon  as  he 
is  bom  the  domicil  of  his  father  if  the  child  is 
Intimate,  and  the  domicil  of  his  mother  if  the 
child  is  illegitimate.  This  is  called  the  domicil 
of  origin,  and  is  involuntary.  It  is  the  creation 
of  law — ^not  of  the  party.  It  may  be  extin- 
guished by  act  of  law,  as,  for  example,  by  sentence 
of  death  or  exile  for  life,  which  puts  an  end  to 
the  status  civilis  of  the  criminal ;  but  it  cannot 
be  destroyed  by  the  will  and  act  of  the  party. 
Udnyy,  Udny,  supra. 

Abandonment  of  Origin — ^What  is.] — ^A  domi- 
ciled Scotchman  not  in  the  service  or  employ  of 
the  Indian  government  went  to  India  and  resided 
there  for  the  purposes  of  his  private  business, 
always,  however,  retaining  the  wish  and  intention 
of  returning  finally  to  Scotland  : — Held,  that  he 
never  lost  or  intended  to  lose  his  original  Scotch 
domicil.  Jojip  v.  Wood,  4  De  G.,  J.  &  S.  616  ;  34 
L.  J.,  Ch.  211 ;  11  Jur.,  N.  S.  212  ;  12  L.  T.  41  ; 
13  W.  R.  481. 

Domicil  can  only  be  changed  animo  et  facto  ; 
and  residence  alone,  although  decisive  as  to  the 
factum,  is  an  equivocal  act  as  to  the  animus.   lb. 

Domicil  imports  an  abiding  and  a  permanent 
home,  and  not  a  mere  temporary  one.    Ih. 

The  acquisition  of  a  new  domicil  involves  the 
abandonment  of  the  previous  domicil,  and  to 
effect  the  change  the  animus  of  abandonment 
must  be  shewn.    Ih. 

A  person,  bom  in  Franco,  succeeded  his  uncle 
in  business  at  Manchester,  and  purchased  land 
and  built  a  handsome  house  there,  and  also  a 
vault  in  which  he  buried  his  uncle,  wife,  and 
child,  and  going  to  Vichy  for  his  health,  died  at 
the  place  of  his  birth.  The  evidence  of  intention 
was  conflicting,  and  went  chiefly  to  the  impres- 
sion of  the  witness ;  but  he  preferred  the  French 
climate,  and  talked  of  taking  his  wife's  body  to 
France  : — Held,  that  the  domicil  of  origin  never 
was  lost,  and  that  he  died  a  domiciled  French- 
man.    Capdevidle  v.  Capdevielle,  21  L.  T.  660. 

For  many  purposes  a  clomicil  of  origin  requires 
more  to  change  it  than  a  domicil  of  acquisition  ; 


and  in  order  to  prove  that  the  domicil  of  an  adult 
of  sound  mind  has  been  changed,  an  intention  on 
his  part  must  be  shewn.  Douglas  v.  DomgUut, 
Douglas  v.  Wehster,  12  L.  R.,  Kq.  617  ;  41  L.  J., 
Ch.  74  ;  26  L.  T.  530 ;  20  W.  R.  65. 

It  might  be  convenient  to  insist,  as  evidence  of 
the  requisite  intention,  on  the  proof  of  a  desire 
to  change  the  civil  status  of  the  party — as  that 
would  leave  the  question  to  be  governed  by  the 
domicil  of  origin — but  such,  although  the  stricter 
mle,  is  not  that  of  the  law  of  England.    Ih. 

All  that  the  law  requires  is  proof  of  an  in- 
tention to  settle  in  a  new  country  as  a  permanent 
home.  If  that  is  proved  certain  legal  conse- 
quences ensue,  whether  intended  or  not,  and  even 
although,  perhaps,  the  exact  contrary  of  those 
consequences  may  have  been  intended.    Ih. 

The  evidence  necessary  to  support  the  inten- 
tion must  be  either  express,  or  such  as  to  shew 
that  if  the.question  liad  been  formally  submitted 
to  the  party  whose  domicil  is  in  dispute  he  would 
have  declared  his  wish  in  favour  of  a  change. 
That  is  to  say,  such  an  intention  must  be  proved 
to  have  actually  existed  in  the  mind  of  the  party, 
or  it  must  appear  that  it  was  reasonably  certain 
it  would  have  existed,  if  the  question  had  arisen 
in  a  form  requiring  a  deliberate  and  solemn  de- 
termination.    2h. 

A  child  of  Scotch  parents  for  some  time  resi- 
dent in  England,  who  was  bom  there,  and  was 
for  many  years  himself  a  resident  with  his  wife 
and  children  there,  and  who  died  and  was  buried 
in  England,  was,  under  all  the  circumstances  of 
the  case,  held  not  to  have  lost  his  Scotch  domicil 
of  origin.    Ih. 

In  matters  to  be  determined  by  the  domicil  of 
the  parties,  it  is  a  principle  of  law  that  the  domi- 
cil of  origin  must  prevail  until  the  party  has  not 
only  acquired  another,  but  has  manifested  and 
carried  into  execution  an  intention  of  abandon- 
ing his  former  domicil,  and  acquiring  another  a» 
his  sole  domicil.  DaUumsie  v.  M'Douall,  7 
C.  k  F.  817. 

In  order  to  acquire  a  domicil,  there  must  be 
actual  residence  in  the  place  chosen,  which  must 
be  the  principal  and  permanent  residence  of  the 
party.    Ih. 

The  domicil  of  origin  must  be  presumed  to 
continue  until  another  sole  domicil  has  been  ac- 
quired by  actual  residence,  with  the  intention 
of  abandoning  the  domicil  of  origin.    Ih. 

In  order  to  lose  a  domicil  of  origin,  and  to  ac- 
quire a  new  domicil,  a  man  must  intend  quatenua 
in  illo  exuere  patriam.  It  is  not  enough  for  him 
to  take  a  house  in  the  new  country,  even  with 
the  probability  and  the  belief  that  he  may  re- 
main there  all  the  days  of  his  life.  Moorhouse  v. 
Lord,  10  H.  L.  Cas.  272  ;  32  L.  J.,  Ch.  295 ;  9 
Jur.,  N.  S.  677  ;  8  L.  T.  212  ;  11  W.  R.  637. 

A  mere  change  of  residence,  however  long  con- 
tinued, does  not  effect  a  change  of  domicil  in  a 
testamentary  sense,  unless  there  is  also  an  inten- 
tion to  change  the  domicil,  or  throw  off  his  native 
country  ;  as,  for  example,  if  an  Englishman  goea 
to  France,  he  must  not  only  reside  in  France,  but 
intend  to  become  a  Frenchman  instead  of  an 
Englishman,  before  his  domicil  will  he  held 
changed.    Ih. 

Beverting  to  Domicil  of  Origin — Presump- 
tion. 1 — Where  a  question  between  a  reverter  to 
the  domicil  of  origin  and  a  domicil  in  another 
country  is  in  equilibrio,  the  domicil  of  origin  will 
prevail.     Craig ie  v.  Letoin,  7  Jur.  519. 
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A  man  having  acquired  a  domicil  of  choice, 
may  put  an  end  to  it  of  choice,  without  it  being 
incumbent  on  him  to  acquire  another  domicil  of 
choice,  because  his  domicil  of  origin  thereupon 
becomes  his  domicil.  Kinff  y.  Foxwell,  3  Ch.  D. 
618  ;  45  L.  J.,  Ch.  693  ;  24  W.  R.  629. 

An  Englishman  left  America  in  1867,  without 
the  intention  of  returning,  and  liyedan  unsettled 
life  in  England,  where  he  made  his  will.  He  died 
suddenly  in  Jersey  in  1871:— Held,  that  his 
English  domicil  of  origin  had  reverted.    lb, 

A  bill  filed  by  his  widow  to  set  aside  the  will, 
on  the  ground  that  he  was  a  domiciled  American 
at  the  date  of  his  death,  and  that  the  will  was 
invalid  by  American  'law,  dismissed,  but,  under 
the  circumstances,  without  costs.    Ih. 

When  a  domicil  of  choice  is  abandoned,  the 
domicil  of  origin  revives, — a  special  intention  to 
revert  to  it  being  unnecessary.  Udny  v.  Udny,  1 
L.  R.,  H.  L.,  Sc.  Cas.  441. 

If  after  having  acquired  a  domicil  of  choice  a 
man  abandons  it  and  travels  in  search  of  another 
domicil  of  choice,  the  domicil  of  origin  comes  in- 
stantly into  acUon  and  continues  until  a  second 
domicil  of  choice  has  been  acquired,    lb, 

A  natural-born  Englishman  may  domicile  him- 
self in  Holland  ;  but  if  he  breaks  up  his  establish- 
ment there  and  quits  Holland,  declaring  that  he 
will  never  return,  it  is  absurd  to  suppose  that  his 
Dutch  domicil  clings  to  him  until  he  has  set  up 
his  tabernacle  elsewhere.    lb. 

Domieil  not  Lost  by  foreed  Besidenee  Abroad.] 
— ^A  domicil  will  not  be  lost  by  a  constrained 
residence  in  a  foreign  country.  B'Orleant 
(Jhtohe*»),  In  Ooodn  o/,  1  S.  &  T.  253  ;  28  L.  J., 
P.  129  ;  5  Jur.,  N.  S.  104. 

Intention  and  Act  both  Neeoisary  to  Create 
Change  of  Domieil.]— iS^^^u^^,  col.  979. 

Presumption  as  to  Intention  to  Change.] — 
The  strongest  intention  of  abandoning  a  domicil, 
and  actual  abandonment  of  residence,  will  not 
deprive  a  man  of  that  domicil  unless  he  has 
acquired  another.  Forbes  v.  Forbes^  Kay,  341  ; 
2  Eq.  R.  178  ;  23  L.  J.,  Ch.  724  ;  18  Jur.  642. 

The  presumption  of  law  is  against  the  intention 
to  abandon  the  domicil  of  origin.  Hodgson  v. 
De  Beauchetncy  12  Moore,  P.  C.  C.  286.    . 

Length  of  residence  in  a  foreign  country,  per 
se,  according  to  time  and  circumstances,  raises  a 
presumption  of  intention  to  abandon  the  domicil 
of  origin,  and  to  acquire  a  new  domicil,  but  such 
presumption  may  be  rebutted  by  facts  shewing 
that  there  was  no  such  intention.    lb, 

A  change  of  domicil  is  not  to  be  inferred  from 
the  fact  of  a  lengthened  residence  in  a  foreign 
country.  To  constitute  a  change  of  domicil  it 
must  be  animo  et  facto.    lb. 

An  intention  to  abandon  the  domicil  of  origin 
and  to  acquire  another  must  be  indicated  by  some 
words  or  acts  of  a  marked  character,  from  which 
a  definite  resolve  may  safely  be  collected  ;  but 
the  mode  in  which  a  man  may  indicate  such  an 
intention  must  vary  indefinitely  with  the  age, 
the  character,  the  circumstances  and  the  general 
condact  of  the  individual.  SJuirpe  v.  Crispin, 
1  L.  R.,  P.  611;  38  L.  J.,  P.  17;  20  L.  T.  41;  17 
W.  R.  368. 

For  the  purposes  of  succession  where  there  is 
an  undoubted  domicil  of  origin  continued  through 
many  years,  such  domicil  will  be  held  to  have 
been  retain^  unless  there  is  evidence  of  an  in- 


tention to  abandon  it,  accompanied  by  acts 
sufiicient  to  found  the  acquisition  of  a  new 
domicil.     Crookenden  v.  Fuller,  ivfra. 

Statement  in  Will.]— The  fact  of  a  testator 
describing  himself  in  his  will  as  of  a  foreign 
country  does  not  of  itself  shew  any  intention  to 
change  his  domicil.  Jopp  v.  Wood,  34  Beav.  88; 
34  L.  J.,  Ch.  211;  11  Jur.,N.  S.  53;  11  L.T.  406  ; 
13  W.  R.  222.  Affirmed,  4  De  G.,  J.  &  S.  616 ; 
34  L.  J.,  Ch.  211  ;  11  Jur.,  N.  S.  212  ;  12  L.  T. 
41  ;  13  W.  R.  481— L.  JJ. 

Conversations  and  Declarations  as  Evidence.] 
— Conversations  and  declarations  unless  accom- 
panying acts  are  the  lowest  species  of  evidence  of 
a  change  of  domicil ;  they  must  not,  however,  be 
discarded,  but  must  be  duly  weighed  together 
with  the  rest  of  the  evidence.  CrooJcenden  v. 
Fuller,  1  S.  &  T.  441 ;  29  L.  J.,  P.  1 ;  5  Jur.,  N.  S. 
1222  ;  1  L.  T.  70. 

In  questions  of  domicil,  less  weight  is  given  by 
the  courts  to  a  testator's  declarations  than  to  his 
acts,  and  no  one  act  is  necessarily  per  se  para- 
mount in  importance ;  but  the  relative  importance 
of  all  his  acts,  however  trivial,  must  be  considered 
as  evidence  of  the  animus  manendi  or  revertcndi. 
Drevon  v.  Dreron,  34  L.  J.,  Ch.  129 ;  10  Jur., 
N.  S.  717  ;  10  L.  T.  730 ;  12  W.  R.  946. 

Aots  and  Declarations — Origin  of  Domicil  con- 
tinnes  until  new  Domicil  acquired.] — An  un- 
married Englishwoman,  in  1849,  went  to  reside 
abroad  at  the  house  of  her  married  sister  in 
Germany.  She  resided  there,  contributing  to- 
wards the  expenses  of  housekeeping,  until  1 863, 
in  which  year  she  died.  Her  property  consisted 
of  money  invested  in  English  securities,  but  she 
also  possessed  a  valuable  library,  which  she 
caused  to  be  transported  to  Germany.  She 
occasionally  came  over  to  England  with  her 
married  sister  to  visit  her  friends,  and  while  in 
England  in  1854  she  made  her  will,  describing 
herself  as  on  a  visit  to  her  sister,  bequeathing  her 
property  to  trustees  to  pay  the  annual  income  to 
her  sister  for  life  for  her  separate  use,  without 
power  of  anticipation,  with  power  of  appointment 
to  her  sister  by  deed  or  will.  The  testatrix  told 
her  sister  that  if  she  survived  her,  she  should 
continue  to  live  in  Germany,  and  that  nothing 
would  induce  her  to  return  to  England,  except  on 
an  occasional  visit.  She  also  named  the  church- 
yard where  she  wished  to  be  buried,  and  where 
she  was  afterwards  buried  : — Held,  that  her  acts 
and  declarations  did  not  shew  a  sufficient  inten- 
tion to  change  her  domicil ;  and,  assuming  she 
intended  to  give  up  her  English  domicil,  that 
until  she  acquired  a  new  domicil  her  English 
domicil  continued,  and  that  the  crown  was  en- 
titled to  legacy  duty.  Att-Gen,  v.  Bluchvr  de 
WaUstatt,  3  H.  &  C.  374  ;  34  L.  J.,  Ex.  29;  10 
Jur.,  N.  S.  1159;  11  L.  T.  454  ;  13  W.  R.  163. 

Besidenee  Abroad— Property  in  Domicil  of 
Origin.]— A  person  born  in  Scotland,  resided 
many  years  in  India,  returned  to  Scotland,  and 
lived  in  his  paternal  house  for  six  years ;  then 
resided  in  France  for  six  years,  and  died  at 
Boulogne,  on  his  return  from  a  jouruey  to  Scot- 
land, where  he  had  been  for  some  weeks.  He 
was  said  to  have  preferred  France,  and  to  have 
been  annoyed  at  his  neighbours  in  Scotland.  He 
had  apartments  at  Paris,  and  furnished  them 
handsomely.    He  sent  for  his  horses,  but  not  for 
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his  furniture  or  plate,  from  Scotland.  He  never 
let  his  paternal  estate,  and  attended  to  the 
manangement  of  it: — Held,  that  he  had  not 
abandoned  his  Scotch  domiciL  Lord  y.  Colvin, 
4  Drew.  366 ;  28  L.  J.,  Ch.  361 ;  5  Jur.,  N.  8. 361 ; 
82  L.  T.,  0.  S.  377  ;  7  W.  B.  260. 

A.,  domiciled  in  Engliuidi  took  up  his  abode  in 
Scotland  under  circumstances  which,  had  they 
stood  alone,  would  have  sufficed  to  constitute  a 
Scotch  domicil,  but  inasmuch  as  he  all  the  time 
retained  his  English  residence  and  performed  cer- 
tain functions  in  England  : — Held,  that  he  had 
not  abandoned  his  English  domicil.  Maxwell  v. 
3PChirc,  3  Macq.  H.  L.  Cas.  852  ;  6  Jur.,  N.  S. 
407  ;  2  L.  T.  65  ;  8  W.  R.  370. 

W.  was  bom  and  educated  in  England,  and  for 
a  time  held  a  commission  in  the  armj.  In  1835 
he  sold  out,  married  an  Englishwoman,  and  went 
to  reside  abroad.  He  travelled  about  to  different 
places,  but  from  1846  until  his  death,  in  1860,  he 
resided  either  at  Boulogne,  or  at  St.  Germain-en- 
Laje,  in  France.  He  periodically  visited  his 
brother  in  England,  and  sent  his  eldest  son  to  be 
educated  in  this  countiy.  In  1846  he  made  his 
will  in  the  English  form,  but  in  1848  he  executed 
a  copy  of  it  according  to  the  law  of  France,  and 
at  the  same  time  wrote  a  memorandum,  in  which 
he  stated  that  he  did  so  by  reason  of  some  doubts 
which  had  lately  arisen  as  to  the  validity  of  wills 
made  in  the  English  form  by  persons  residing 
and  dying  abroad,  and  that  he  had  no  intention 
to  reside  permanently  away  from  England.  All 
his  property  was  in  England,  except  some  furni- 
ture in  his  house  at  St.  Germain: — Held,  that  he 
had  not  lost  his  domicil  of  origin,  and  that  his 
will  made  in  the  English  form  was  entitled  to 
probate.     West^  In  Goods  of,  6  Jur.,  N.  S.  831. 

C,  bom  at  Montory  in  France,  of  French 
parents,  in  1807  went  to  Cadiz,  where  he  was  clerk 
to  a  merchant.  He  afterwards  went  to  Gibraltar. 
In  1830  he  came  to  England,  and  carried  on  busi- 
ness as  a  commission  agent  at  Manchester  until 
his  death  in  1869.  During  all  that  time  he 
resided  in  lodgings,  for  which  he  paid  a  weekly 
rent,  and  a  further  weekly  sum  for  his  board.  In 
1836  he  visited  Montory,  and  again  in  1846,  when 
he  passed  a  solemn  act  before  a  notary  for  the 
preservation  of  his  co-hereditary  rights  of  succes- 
sion to  a  property  there.  He  also  then  purchased 
a  house  and  land  at  Montory,  and  desired  that 
some  apartments  in  the  house  should  be  kept 
ready  for  his  return.  He  frequently  expressed 
an  intention  to  return  to  his  native  country.  He 
devised  and  bequeathed  ail  his  real  and  personal 
property  to  his  nephew  in  England.  He  had  no 
real  property  in  England,  but  a  large  amount  of 
personal  property,  consisting  of  cash  and  railway 
shares: — ^Held,  that  the  testator  was  domiciled  in 
France,  and  therefore  his  personal  property  was 
not  liable  to  legacy  duty.  Capdev  telle ,  In  re,  2 
H.  &  C.  985  ;  33  L.  J.,  Ex.  306  ;  10  Jur.,  N.  S. 
1155  ;  12  W.  B.  1110, 

Will— Domicil  of,  in  England— Ezeeution 
Abroad  according  to  English  Law.]— The  tes- 
tatrix, whose  domicil  of  origin  was  Englirfi, 
married  a  German  subject,  and  residad  in  Ger- 
many until  her  death,  which  happened  after  the 
12th  May,  1870.  After  the  death  of  her  hus- 
band, she  executed  in  Germany  a  will,  which 
wajB  valid  according  to  the  rexjuirements  of  the 
English  law,  but  not  according  to  the  require- 
ments of  the  law  of  Germany  : — Held,  that  the 
will  was  not  entitled  to  probate  in  England. 


Bloxam  v.  Farre,  8  P.  D.  101 ;  52  L.  J.,  P.  42  ; 
31  W.  B.  610 ;  47  J.  P.  377.  Affirmed,  53  L.  J., 
P.  26— C.  A, 

Onni  probandi  upon  Party  alleging  Abandon- 
ment of.] — ^A  domiciled  Englishman,  bom  in 
England,  of  English  parents,  resided  in  England, 
and  practised  at  the  bar  until  1856,  when  he  was 
appomted  by  her  Majesty  to  be  chief  justice  of 
the  island  of  Ceylon,  where  he  went  with  his  wife 
and  family,  and  continued  there,  holding  the 
office  of  chief  justice  until  his  death  in  1859.  He 
left  his  law  books  in  England,  but  invested  money 
in  Ceylon  on  mortgage.  After  his  death  his 
widow  and  executrix  obtained  probate  of  his  will 
from  the  district  court  of  Colombo,  in  Ceylon, 
and  proved  his  will  also  in  the  principal  registry 
of  her  Majesty's  Court  of  Probate,  but  declined 
to  pay  legacy  duty  on  the  personal  estate,  on  the 
ground  that  he  was,  at  the  time  of  his  death, 
domiciled  in  Ceylon,  and  not  in  England : — Held, 
that  England  being  his  domicil  of  origin,  the 
onus  probandi  was  upon  the  party  who  alleged  he 
had  abandoned  it  and  acquired  another  domicil 
to  establish  that  proposition.  Att,-  Oen,  v.  Bowe, 
1  H.  &  C.  31;  31 L.  J.,  Ex,  314  ;  6  L.  T.  438  ;  10 
VV.  B.  718. 

Where  a  domicil  has  been  acquired,  the  onus  of 
proof,  to  be  deduced  from  all  the  facts  and  cir- 
cumstances of  the  case,  lies  on  the  person  who 
desires  to  shew  that  that  domicil  has  been  changed. 
Maxwell  v.  M'Clure,  13  Macq.  H.  L.  Caa,  852  ; 
6  Jur.,  N.  S.  407  ;  2  L.  T.  66  ;  8  W.  B.  370. 

The  burthen  of  proof  is  on  the  party  who  im- 
pugns the  domicil  of  origin.  Crookenden  v. 
Fuller,  1  S.  &  T.  441  ;  29  L.  J.,  P.  1  j  5  Jur., 
N.  8.  1222  ;  1  L.  T.  70. 

The  onus  of  proving  a  change  of  domicil  is  on 
the  party  who  alleges  it.  Sell  v.  Kennedy,  1 
L.  B.,  H.  L.,  Sc.  Cas.  307. 

Engaging  in  ICereantile  Pnnnits  Abroad.] — 
A  domiciled  Scotchman  went  to  India,  where  he 
was  engaged  in  mercantile  pursuits  for  nine 
years  : — Held,  that  this  residence  and  occupation 
in  India  did  not,  in  the  absence  of  any  expression 
of  intention,  change  his  domicil.  Jopp  v.  Wood, 
34  Beav.  88;  11  Jur.,  N.  S.  53  ;  11  L.  T.  406  ;  13 
W.  B.  222.  Affirmed  on  appeal,  4  De  G.,  J.  &  S. 
616;  34  L.  J.,  Ch.  211;  11  Jur.,  N.  S.  212;  12 
L.  T.  41;  13  W.  B.  481— L.  J. 

Penons  in  BerTioe  of  Crown  Abroad.] — A.,  a 
domiciled  Englishman  in  the  military  service  of 
the  East  India  Company,  came  to  England  from 
India,  in  1829,  upon  furlough.  By  the  rules  of 
the  service,  he  was  liable  at  any  time  to  be  re- 
called to  India  on  active  service.  In  1838  he 
acquired  the  brevet  rank  of  major-general  in  her 
Majesty's  service.  While  on  furlough,  and  in 
1832,  he  went  to  France,  where  he  resided  with 
his  wife  and  daughter,  and  died  there  in  1855« 
He  occupied  lodgings  during  that  time  in  Paris, 
He  also  purchased  a  burial-place  for  his  wife, 
who  died  and  was  buried  there ;  and  purposed 
to  be  buried  there  himself.  His  residence  in 
Paris  was  not  continuous,  as  he  frequently  came 
to  England  and  Scotland  upon  vi<dts,  but  he  had 
no  permanent  abode  in  either  of  those  countries, 
nor  did  he  give  up  his  lodgings  in  Paris  during 
these  visits.  All  his  property,  except  the  furni- 
ture of  the  lodgings  in  Paris,  was  in  England : 
— Held,  first,  that  it  was  not  competent  to  A.  to 
acquire  a  domicil  in  a  foreign  state,  as  such 
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domicil  was  inconmatible  with  the  obligations 
and  daty  of  an  officer  in  the  military  serrice 
of  the  Qaeen  and  the  East  India  Company. 
Hodgson  v.  De  Beauehesne,  12  Moore,  P.  G.  C.  285. 

Held,  secondly,  that  the  presumption  of  law 
arising  from  his  profession  and  status  was 
against  any  intention  by  A.  to  abandon  his 
original  domicil  and  acquire  a  new  domicil  in 
a  foreign  state,  as  it  would  be  inconsistent  to 
presume  an  intention  contrary  to  his  duty  as  an 
officer  in  the  military  service  of  her  Majesty  and 
the  East  India  Company.     lb. 

Held,  thirdly,  that  England  being  the  domicil 
of  origin  of  A.,  the  onus  proband!  was  upon  the 
party  who  alleged  he  had  abandoned  it  and  had 
acquired  another  domicil,  to  establish  that  pro- 
position.   Jb, 

Held,  fourthly,  that  the  presumption  raised  by 
A.'s  residence  in  France  of  his  intention  to  ac- 
quire a  French  domicil  was  rebutted  by  the  facts 
proved.    lb, 

A  Scotchman  came  to  England  at  the  age  of 
sixteen,  and  remained  in  the  English  navel  ser- 
vice until  his  death  in  1848 : — Held,  that  he  had 
not  lost  his  domicil  of  origin.  Brown  v.  Smithy 
15  Beav.  444  ;  21  L.  J.,  Ch.  366. 

A  domiciled  Irishman  went  to  India  in  the 
military  service  of  the  East  India  Company  in 
1804.  In  1840  he  returned  to  England,  and  went 
in  1844  to  China  as  plenipotentiary.  In  1844 
he  returned  to  England  and  bought  a  house.  In 
1845  he  went  as  governor  to  the  Cape  of  Good 
Hope,  and  in  1848  to  Madras  as  governor.  In 
1854  he  returned  to  England,  and  in  1855  went 
to  Malta,  with  an  idea  of  proceeding  at  some 
time  to  India.  In  his  will,  made  in  England, 
and  in  a  codicil,  made  at  Malta,  he  described 
himself  as  of  Eaton-place,  London  : — Held,  that 
he  resumed  his  English  domicil  in  1844,  and  never 
subsequently  lost  it.  Att.-Oen.Y*  Potting er^  6 
H.  k,  N.  733  ;  30  L.  J.,  Ex.  284 ;  7  Jur.,  N.  S. 
470 ;  4  L.  T.  368  ;  9  W.  B.  578. 

A  domiciled  Irishman,  by  enlisting  in  a  regi- 
ment in  her  majesty*s  service,  the  h^id  quarters 
of  which  are  in  England,  does  not  thereby  ac- 
quire an  English  domicil.  Telverton  v.  Telver- 
ton,  1  S.  &  T.  574  ;  29  L.  J.,  Mat.  84  ;  1  L.  T.  194. 

In  1856,  a  Queen*8  counsel,  whose  domicil  of 
origin  was  England,  was  appointed  chief  justice 
of  Ceylon,  during  the  pleasure  of  the  crown,  and 
he  resided  with  his  family  there,  in  the  exercise 
of  the  duties  of  his  office,  until  his  death  in  1860. 
He  left  a  library  and  other  effects  in  England, 
and  he  invested  large  sums  of  money  on  mort- 
gage in  Ceylon : — Held,  that,  in  the  absence  of 
any  evidence  of  an  intention  to  acquire  a  foreign 
domicil,  he  retained  his  domicil  of  origin,  and 
therefore  his  personal  property  was  subject  to 
legacy  duty.  AtU-Qen,  v.  iSoto^,  1  H.  &  C.  31 ; 
31  L.  J.,  Ex.  314  ;  6  L.  T.  438  ;  10  W.  R.  718. 

The  status  of  natural-bom  British  subjects, 
which  by  the  acts  7  Ann,  c.  5,  4  Geo.  2,  c.  21,  and 
13  Geo.  3,  c  21,  is  conferred  on  children  bom 
abroad  of  natnral-bom  British  subjects,  is  a 
merely  personal  status,  and  is  not  by  those  acts 
made  transmissible  to  the  descendants  of  the 
persons  to  whom  that  status  is  thereby  given. 
There  is  no  foundation  for  the  notion  that  by  the 
common  law  of  England  the  posterity  of  a  na- 
tnral-bom British  subject,  though  bom  abroad, 
must  be  treated  as  Briti^  subjects  for  ever.  The 
rule  that  the  children  bom  abroad  of  ambassadors 
in  the  service  of  the  Crown  of  England  abroad  are 
treated  as  natural-bom  British  subjects,  does  not 


apply  to  the  children  born  abroad  of  officers  in 
the  military  service  of  the  crown  in  foreign  parts. 
Be  Oeer  v.  Stom-,  22  Ch.  D.  243  ;  52  L.  J.,  Ch.  67  ; 
47  L.  T.  434  ;  31  W.  R.  241. 

Residence  in  a  foreign  country  as  a  public 
officer  gives  rise  to  no  inference  of  a  domicil  in 
that  countiy;  but  if  already  there  domiciled 
and  resident,  the  acceptance  of  an  office  in  the 
public  service  of  another  country  does  nothing 
to  destsoy  the  domicil.  Sharpe  v.  Crispin,  1 
L.  R.,  P.  611 ;  38  L.  J.,  P.  17  ;  20  L.  T.  41 ;  17 
W.  R.  368. 


Bnbseqnent  Beiidenoe  Abroad.] — ^A  per- 


son whose  name  was  English,  but  whose  domicil 
of  origin  was  not  shewn,  held  a  commission 
in  the  English  army.  He  sold  out  in  1810,  and 
subsequently  resided,  down  to  his  death,  in 
France;  there  he  formed  a  French  connexion, 
there  he  educated  his  son  as  French,  and  there 
he  died,  and  his  whole  property  was  in  French 
rentes  : — Held,  that  his  domicil  at  his  death  was 
French,  and  that  legacy  duty  was  not  payable 
on  his  assets.  United  States  (President)  v, 
Brummondj  33  Beav.  449  ;  32  L.  J.,  Ch.  601 ;  10 
Jur.,  N.  B.  533. 

Engaged  in  Military  Service  of  East  India 

Company.]— The  rule  of  law,  that  an  engage- 
ment in  India,  in  the  military  service  of  the 
East  India  Company,  or  as  a  covenanted  servant 
to  that  company,  changed  the  domicil  into  Anglo* 
Indian,  does  not  extend  to  a  person  who  becomes 
the  servant  in  a  private  establishment  abroad,  or 
who  goes  abroad  for  the  purpose  of  acquiring  a 
fortune,  with  the  intention  of  returning,  at  some 
undefined  period,  when  his  object  has  been  at- 
tained. Jopp  V.  Wood  J  34  Beav.  88;  11  Jur., 
N.  S.  53  ;  11  L.  T.  406  ;  13  W.  R.  222.  Affirmed 
on  appeal,  4  De  G.,  J.  k  S.  616  ;  34  L.  J..  Ch. 
211 ;  11  Jur.,  N.  S.  212  ;  12  L.  T.  41 ;  13  W.  R. 
481— L.  JJ. 

The  cases  as  to  officers  and  covenanted  ser- 
vants of  the  East  India  Company  are  exceptions 
to  the  general  mle,  and  their  principle  will  not 
be  extended.    lb, 

3.  Of  Choice. 

Oonerally.] — That  place  is  properly  the  domicil 
of  a  person  in  which  he  has  voluntarily  fixed  the 
habitation  of  himself  and  his  family,  not  for  a 
mere  special  and  temporary  purpose,  but  with  a 

g resent  intention  of  making  it  his  permanent 
ome,  unless  and  until  someSiing  (which  is  un- 
expected or  uncertain)  shall  occur  to  induce  him 
to  adopt  some  other  permanent  home.  Lord  v. 
Colrin,  4  Drew.  366  ;  28  L.  J.,  Ch.  361 ;  6  Jur.^ 
N.  S.  361  ;  32  L.  T.,  O.  S.  377  ;  7  W.  R.  260. 

Slighter  evidence  is  required  to  warrant  the 
conclusion  that  a  man  intends  to  abandon  an 
acquired  domicil,  and  to  resume  his  domicil  of 
origin,  than  is  necessary  to  justify  the  conclusion 
that  he  means  to  abandon  his  domicil  of  origin, 
and  to  acquire  a  new  one.    lb. 

It  requires  stronger  and  more  conclusive  evi- 
dence to  justify  the  court  in  dediding  that  a  man 
has  acquired  a  new  domicil  in  a  foreign  countiy 
than  in  one  where  he  is  not  a  foreigner.    lb, 

Domicil  of  choice  is  the  creation  of  the  party. 
When  a  domicil  of  choice  is  acquired  the  domicil 
of  origin  is  in  abeyance ;  but  is  not  absolutely 
extinguished  or  obliterated.  Udny  v.  Udny^  1 
L.  R.,  H.  L.,  Be.  Cas.  441. 
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Intention  and  Aot  both  neeessary  to  create 
Change  of  Bomioil.l — A  new  domicil  cannot  be 
acquired  except  by  intention  and  act ;  but,  being 
in  itinere  to  tne  intended  domicil,  is  a  sufficient 
act  for  this  purpose.  Forbes  v.  Forbes,  Kay, 
341 ;  2  Eq.  R.  178  ;  23  L.  J.,  Ch.  724 ;  18  Jur.  642. 

R.  left  Dunkerquc,  where  she  had  an  acquired 
domicil,  with  intention  of  residing  in  England  ; 
she  got  on  board  the  packet  at  Calais,  but  before 
it  1^  the  harbour  she  was  through  illness 
obliged  to  land,  and  never  sufficiently  recovered 
to  leave  France  : — Held,  that  there  was  no  suffi- 
cient act  to  give  effect  to  the  intention  to  re- 
sume the  English  domicil.  Raffenel^  In  goods 
of,  3  S.  &  T.  49  J  32  L.  J.,  P.  203  ;  9  Jur.,  N.  S. 
386;  8L.T.211;  11  W.  R.  549. 

Although  permanent  residence  abroad  without 
intent  to  return  may  not  operate  as  a  change  of 
domicU,  if  believed  to  be  necessary  for  health's 
sake,  the  circumstance  that  such  residence  was 
occasioned  by  mere  preference  of  climate,  or 
by  the  opinion  that  the  air  or  the  habits  of  the 
country  may  be  better  suited  to  the  health  than 
those  of  the  country  which  has  boon  quitted,  will 
not  be  sufficient  to  prevent  such  permanent  resi- 
dence from  so  operating.  Hoshins  v.  MattJiews, 
8  De  G.,  Mac.  &  G.  13 ;  26  L.  J.,  Ch.  689 ;  2  Jur., 
N.  S.  196. 

An  English  gentleman,  long  before  his  death, 
took  up  his  abode  in  a  house  he  had  purchased 
in  a  foreign  city,  set  up  his  establishment  there, 
centred  his  fortune,  so  far  as  it  admitted  of 
locality,  there,  lived  there  with  such  of  his 
children  as  were  not  at  school  or  out  in  the 
world,  and  destined  that  place  as  their  future 
residence ;  from  thence  he  went  and  habitually 
returned.  He  died  in  the  country  where  he  had 
purchased  the  house,  having  made  a  will  in  the 
language  of  that  country,  but  not  effectual  for 
disposing  of  his  property  there,  and  a  will  in 
the  English  form,  giving  all  his  other  property, 
which  was  personal : — Held,  that  the  domicil  was 
foreign.    lb. 

If  a  man  is  settled  in  a  foreign  country,  en- 
gaged in  some  permanent  pursuit  requiring  his 
residence  there,  a  mere  intention  to  return  to 
his  native  country  on  a  doubtful  contingency  will 
not  prevent  such  residence  from  changing  his 
domicil  of  origin.  Aikman  v.  Aikman,  3  Macq. 
H.  L.  Cas.  854  ;  7  Jur.,  N.  S.  1017  ;  4  L.  T.  374. 

In  1858,  M.  left  Canada,  which  was  his  domicil 
of  origin,  sold  his  house  and  burial-ground  there, 
and  came  to  Paris  to  educate  his  children.  He 
lived  in  Paris  ten  years,  but  went  over  several 
times  to  Montreal,  and  amongst  other  things 
made  his  will  there,  describing  himself  as  of 
Montreal.  In  1868,  he  came  to  England  and 
took  a  lease  of  a  house  in  London.  His  daughter 
married  and  settled  in  London,  and  he  purchased 
for  his  son  a  share  in  a  business  in  London.  M. 
died  in  1871 : — Held,  that  he  had  acquired  and 
shewn  an  intention  to  retain  an  English  domicil. 
Steverison  v.  Masson,  17  L.  R.,  Eq.  78  ;  43  L.  J., 
Ch.  134  ;  29  L.  T.  666  ;  22  W.  R.  150. 

A  man  changes  his  domicil  of  origin  by 
choosing  a  new  domicil,  i.  e.,  by  voluntanly  fix- 
ing his  sole  or  chief  residence  in  a  country  not 
being  the  country  of  origin,  with  an  intention 
of  continuing  to  reside  there  for  a  period  not 
Umited  as  to  time.  King  v.  Foxwell,  3  Ch.  D. 
518  ;  45  L.  J.,  Ch.  693  ;  24  W.  R.  629. 

Naturalization  is  neither  essential  to,  nor 
conclusive  of,  domicil ;  it  is  important  as  evi- 
dence of  an  intention  to  reside  permanently,  lb. 


An  Englishman  emigrated  to  America  in  1851, 
where  he  carried  on  a  shoemaker's  trade.  In 
1856  he  was  admitted  as  a  citizen  of  the  United 
States  of  America.  He  buried  liis  first  wife  in 
America,  and  remarried  there  in  1866 : — Held, 
that  he  had  acquired  an  American  domicil  of 
choice.  lb.  See  also  Piatt  v.  Att.-Oen.  of  New 
South  Wales,  infra. 

The  mere  declaration  of  intention  to  change 
a  domicil  without  an  actual  change  of  residence 
is  inoperative  to  create  a  new  domicil.  Brown 
V.  SmUh,  16  Beav.  444  ;  21  L.  J.,  Ch.  356. 

To  constitute  a  new  domicil,  there  must  be  not 
only  the  factum  of  residence  in  a  place,  but  the 
animus  manendi.    lb. 

The  animus  to  change  an  acquired  domicil  is 
not  sufficient  without  the  factum  of  return. 
Drevon  v.  Dreron,  34  L.  J.,  Ch.  129 ;  10  Jur., 
N.  S.  717  ;  10  L.  T.  730  ;  12  W.  R.  946. 

The  courts  are  slower  to  hold  a  change  of  the 
domicil  of  origin,  and  must  be  satisfied  that  the 
party  intend^  quatenus  in  illo  exuere  patriam. 
lb. 

See  also  Piatt  v.  Att.'Gen.  of  New  South 
Wales,  post,  col.  982. 

When  Acti  of  Party  are  Contrary  to  Expressed 
Intention.] — The  expressions  of  an  intention  not 
to  renounce  a  domicil  of  origin  cannot  prevail 
against  the  intention  and  facts  collected  from  the 
acts  of  the  party  if  those  are  otherwise  sufficient 
to  constitute  a  domicil  abroad.  Steer,  In  re,  $ 
H.  &  N.  694  ;  28  L.  J.,  Ex.  22. 

Therefore,  where  a  person  left  England  and 
took  up  his  residence  at  Hamburgh,  and  the  facta 
shewed  that  he  intended  to  live  there  perma- 
nently, and  he  did  live  and  died  there  : — Held, 
that  his  domicil  was  there,  notwithstanding  that 
in  a  will  made  during  a  visit  to  England  he  said 
that  although  he  intended  to  return  to  Ham- 
burgh, he  did  not  mean  by  such  declaration  of 
intention  to  renounce  his  domicil  of  origin  as  an 
Englishman.    lb. 

A  testator,  whose  domicilium  originis  was  Ire- 
land, where  he  inherited  considerable  estates, 
abandoned  such,  and  by  a  long  residence  in  Eng- 
land acquired  an  English  domicil.  In  1836  he 
sold  his  house  and  furniture,  and  broke  up  his 
establishment  in  England,  and  went  to  reside  in 
France,  where  he  bought  and  furnished  a  house, 
in  which  he  resided  permanently  (cohabiting 
with  a  French  woman)  to  the  period  of  his  death, 
in  1849,  with  the  exception  only  of  occasional 
visits  of  short  duration  to  England  for  purposes 
of  business  relating  to  his  estates  iti  Ireland  and 
his  property  in  the  English  funds  : — Held,  that 
the  domicil  was  French,  and  was  not  affected  by 
his  having  expressed  an  intention  to  return  to 
England,  in  an  event  which  never  happened,  or 
of  bis  having,  on  one  occasion,  when  in  England, 
executed  a  will  according  to  the  English  form 
and  law,  or  from  the  circumstance  that  the  bulk 
of  his  property,  at  his  death,  was  in  the  English 
funds.  Anderson  v  Zaneville,  9  Moore,  P.  C.  C, 
325;  2Spink8,41. 

An  Irishman  went  to  India,  and  was  there  re- 
sident in  business  for  at  least  ten  years.  He  then 
came  to  England,  and  lived  here  for  nine  years, 
having  taken  a  house  on  lease,  and  furnished  it. 
Being  in  bad  health,  he  sold  his  lease  and  furni- 
ture, and  went  to  Madeira,  leaving  his  books  and 
trunks  in  care  of  a  person  living  in  London.  He 
lived  at  Madeira  two  years,  and  there  made  his 
will ;  and  then  he  went  to  Lisbon,  and  died.   He 
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^ad  property  in  India,  some  Irish  stock,  some 
India  stock  and  some  English  stock  ;  and  he 
banked  in  London.  He  was  proved  to  have  ex- 
pressed himself  as  intending  ultimately  to  reside 
in  Ireland :— Held,  that  he  abandoned  his  In- 
dian domicil,  and  acquired  an  English  domicil ; 
and  that  he  never  changed  the  latter,  either 
for  India,  or  Madeira,  or  Ireland.  Att.-6en,  y. 
Fitzgerald,  3  Drew.  610  ;  26  L.  J.,  Ch.  743. 

A  Frenchman  had  lived  twenty-seven  years  in 
England,  daring  the  greater  part  of  which  time 
he  was  a  partner  in  an  English  house  of  business, 
paying  occasional  visits  to  France.  He  married 
successively,  in  English  churches,  two  wives, 
who  were  Euglishwomen  and  Protestants,  though 
himself  a  Roman  Catholic,  and  his  children  were 
brought  up  in  England  as  Protestants.  He  made 
his  will  in  the  English  form,  and  died  and  left  his 
property  in  amanner  inconsistent  with  French  law. 
Upon  an  action  to  establish  a  French  domicil, 
numerous  witnesses  deposed  that  he  had  made 
various  parol  declarations  that  he  intended  to 
return  to  France  when  he  made  his  fortune.  It 
was  also  proved  that  he  always  refused  to  be 
naturalized  in  England,  and  would  not  tiUce  a 
lease  of  more  than  three  years  of  his  house  : — 
Held,  that  the  acts  of  the  testator  manifested  an 
intention  to  acquire  an  English  domicil ;  and 
that  his  declarations  of  intention  to  return  to 
France  when  he  had  made  his  fortune  were  not 
sufficient  to  rebut  the  conclusion  to  be  derived 
from  the  &ct8  of  his  life,  especially  of  his  Eng- 
lish marriages.  Daucet  v.  Oeoghegan^  9  Ch.  D. 
441  ;  26  W.  R.  826— C.  A. 

Legacy  Dnty — Chinese  Domieil.] — Notwith- 
standing the  constitution  of  the  Supreme  Court 
of  China  and  Japan,  and  the  jurisdiction  con- 
ferred on  that  court  over  British  subjects  having 
a  fixed  place  of  residence  in  China,  a  British 
subject  cannot  acquire  by  residence  in  China 
a  new  domicil  so  as  to  exempt  his  personal  estate 
on  death  from  the  operation  of  the  Legacy  Duty 
Acts.  TootaVs  TruHs,  In  re,  23  Ch.  D.  532  ;  62 
L.  J.,  Ch.  664  ;  48  L.  T.  816  ;  31  W.  R.  653. 

British  subjects  resident  in  Chinese  territory 
cannot  acquire  in  China  a  domicil  similar  to  that 
existing  in  India,  and  commonly  known  as 
Anglo-Indian.    Ih, 

Acquired  Bomioil  only  Lost  by.  Snbseqnent 
Domicil.] — An  acquired  domicil  is  not  lost  by 
mere  abandonment,  but  continues  until  a  subse- 
quent domicil  is  acquired,  which  can  only  be 
animo  et  facto,  unless  the  party  dies  in  itinere 
towards  an  intended  domicil.  Munroe  v.  Douglas, 
5  Madd.  379. 

A.  was  bom  in  Scotland ;  when  a  young  man 
he  went  to  the  East  Indies,  where  he  remained 
above  ten  years  in  the  company's  service  ;  he  then 
returned  to  Scotland,  and  lived  in  Edinburgh, 
where  he  put  his  name  on  the  books  of  the  muni- 
cipality, married,  took  a  house,  entered  into  busi- 
ness as  a  partner  in  a  banking-house,  and  became 
a  member  of  various  societies  there  established. 
At  the  end  of  a  few  years  he  left  Edinburgh  iu 
anger ;  the  banking  business  had  come  to  an  end, 
and  he  took  off  his  name  from  the  books  of  the 
municipality  and  of  the  various  societies,  and  de- 
clared his  intention  never  to  return  to  Auld 
Reekie ;  he  lived  in  London,  first  in  lodgings, 
and  then  in  houses  hired  for  different  periods, 
lectured  on  oriental  literature,  and  endeavoured 
thereby  to  increase  the  sale  of  some  books  which 


he  had  written  on  the  Hindostanee  language.  At 
the  end  of  some  years  he  went  to  Paris,  to  avoid 
some  annoyances  in  London,  but  never  made  any 
such  declarations  with  respect  to  London  that  he 
had  made  with  respect  to  Edinburgh  ;  and  he  left 
his  works  in  London,  and  likewise  some  orna- 
mental furniture,  which  he  desired  a  friend  to 
keep  for  him  till  his  return.  He  died  in  Paris, 
having  just  before  made  a  will  in  the  English 
form  : — Held,  that  he  had  lost  his  Scotch,  and  ob- 
tained an  English  domicil.  Whicker  v.  Hume, 
7  H.  L.  Cas.  124 ;  28  L.  J.,  Ch.  396 ;  4  Jur., 
N.  S.  933. 

Peer  can  acquire  one] — ^A  peer  of  the  British 
parliament  is  not,  by  reason  of  his  obligation  to- 
attend  the  House  of  Peers  whenever  his  presence 
there  is  required,  incapacitated  &om  acquiring  a 
domicil  of  choiceinaioreigncountiy.  Jiamiltaii 
V.  Dallas,  1  Ch.  D.  257  ;  45  L.  J.,  Ch.  15  ;  3* 
L.  T.  495 ;  24  W.  R.  264. 

In  France.]— A  de  facto  domicil  govern- 


ing the  succession  to  personal  property  of  which 
he  dies  intestate  maybe  acquired  in  France  by  a 
foreigner  who  has  not  obtained  the  government 
authorization  imposed  by  the  Code  Napoleon, 
Art.  13,  as  the  condition  for  enjoyment  by  a 
foreigner  resident  in  that  country  of  full  civil 
rights.    Ih, 

Where  Wife  Lives.] — ^The  rule  that  a  man  will 
be  considered  as  domiciled  in  the  place  where 
his  wife  permanenUv  resides,  and  in  which  he 
has  fixed  his  establishment,  is  not  affected  by  the 
circumstance  that  the  choice  of  residence  has 
been  made  in  deference  to  the  wishes  of  the 
wife,  and  that  the  house  has  been  bought  and 
furnished  at  her  instance  and  with  her  money.. 
AitchUon  V.  Dickson,  10  L.  R.,  Eq.  689 ;  39 
L.  J.,  Ch.  705  ;  23  L.  T.  97  ;  18  W.  R.  989. 

A  Scotchman  having  his  domicil  in  Scotland, 
and  being  a  landed  proprietor  and  a  banker 
there,  married  an  English  woman,  with  whom  he 
resided  for  some  years  in  Scotland.  He  then,  on 
account  of  his  health,  left  Scotland,  and  for  ten 
years  resided  at  different  places  in  England. 
Afterwards  he  returned  to  Scotland,  and  re- 
mained there  for  a  few  months,  for  the  purposes 
of  his  business,  but  was  again  forced  to  leave  by 
ill  health  and  return  to  England,  where  for- 
nearly  two  years  he  was  in  confinement  in  an 
asylum,  and  for  the  next  five  years  he  was  travel- 
ling about  on  the  continent,  and  in  England ; 
meanwhile  almost  all  his  Scotch  property  was- 
sold  to  pay  his  debts.  At  the  end  of  that  time, 
the  wife  s  trustees  bought  a  house  at  Brighton, 
and  he  and  his  wife  lived  there  till  his  death, 
ten  years  afterwaids : — Held,  that  he  had  ac- 
quired an  English  domicil.    Ih. 

A  French  subject,  by  establishing  himself  in 
business  in  this  country,  manying,  and  con- 
tinning  to  reside  here  for  more  than  thirty  years, 
making  only  occasional  business  visits  to  France, 
loses  his  domicil  of  origin,  and  acquires  an. 
English  domicil,  notwithstanding  his  refusal  to 
take  out  letters  of  naturalization  in  this  country,, 
on  the  ground  tiiat  he  might  return  to  France, 
and  would  not  give  up  his  status  as  a  French 
citizen.  Brunei  v.  Brunei,  12  L.  B.,  Eq.  298  ;. 
25  L.  T.  378 ;  19  W.  R.  970. 

In  determining  the  question  of  a  man's  domicil 
it  is  material  to  consider  where  his  wife  and 
family  have  their  permanent  residence.    Plait 
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V.  Atf.^Ovn.  of  Xew  Simth  WaU»^  3  App.  Ca«. 
336  ;  47  L.  J.,  P.  C.  26  ;  38  L.  T.  74 ;  26  W.  B. 

An  intention  exprcMed  bat  not  executed  can- 
nut  conntenrail  cxlMting  lactA.    Ih. 

A  natiye  of  Scotland  acquired  a  domicil  in 
New  Bouth  Wales,  where  be  was  poaseflaed  of  a 
Htation  called  Wcflt brook,  at  wbicb  he,  for  some 
time,  resided.  The  portion  of  New  South  Wales 
in  which  Wcstbrook  was  situate  was  afterwards 
separated  from  the  rest,  and  made  into  an  inde- 
pendent colony  under  the  name  of  Queensland. 
Shortly  before  the  separation  he  had  ceased  to 
rcHide  permanently  at  Westbrook,  and  handed 
over  tnc  management  of  the  station  to  his 
partner ;  but  he  was  still  part  owner  of  the 
station,  and  frequently  visited  it,  and  had  ex- 
pressed an  intention  to  reside  there  at  a  future 
time,  and  to  be  buried  there.  He  was  a  member 
ill  the  Legislative  Assembly  of  Queensland,  and 
took  an  active  part  in  the  political  business  of 
the  colony,  but  had  no  permanent  residence 
there.  His  wife  and  family  lived  at  a  house 
which  he  had  built  in  New  South  Wales.  He 
died  suddenly  while  on  a  visit  to  the  station  at 
Westbrook,  and  was  buried  there  : — Held,  that 
he  was  domiciled  in  New  South  Wales,  and  not 
in  Queensland.    Ih, 

Anglo-Indiaa.] — P.,  who  was  the  son  of  Irish 
parents,  and  an  officer  in  the  military  service  of 
the  East  India  Company  on  the  Bombay  esta- 
bliHhmcnt,  returned  to  England  in  1840,  having 
Attained  the  regimental  rank  of  colonel.  By 
the  regulations  of  the  service,  officers  who  had 
Attained  that  rank  were  permitted  to  reside 
where  they  pleased,  subject  to  the  company*s 
orders  for  their  return  to  duty  in  India.  P.  con- 
tinued in  the  service  of  the  company  until  his 
Kleath.  In  1841  he  was  appointed  plenipotentiary 
in  China,  and  accepted  this  appointment  with 
•consent  of  the  East  India  Company.  On  his 
return  in  1844,  having  been  made  a  privy  coun- 
cillor, he  purchased  the  ground-lease  of  a  house 
in  Eaton-place,  which  he  furnished  and  fitted  up 
for  his  residence,  and  resided  there.  Soon  after- 
wanls  he  was  appointed  governor  of  the  Cape  of 
<}ood  Hope,  where  he  continued  until  1848,  when 
he  was  appointed  governor  of  Madras.  He  re- 
sided at  Madi-as  until  1854,  when  he  returned  to 
his  house  in  Eaton-place,  but  afterwards  went  to 
other  places  in  England,  and  ultimately  to 
Malta,  where  he  died.  In  his  will  and  codicils 
he  described  himself  as  of  Eaton-place.  During 
the  last  period  of  his  life  he  frequently  declared 
his  intention  of  returning  to  India  : — Held,  that 
the  fact  that  ho  continued  in  the  service  of  the 
company,  and  was  liable  to  be  ordered  to  return 
to  India,  did  not  prevent  him  from  acquiring  an 
English  domicil  on  his  return  from  China  ;  that 
his  subsequent  i^esidence  as  governor  of  the  Cape 
of  Good  Hope  and  at  Madras  did  not  involve  the 
lo88  of  his  English  domicil ;  and  that,  as  be  had 
iicf^uircd  an  English  domicil  on  his  return  from 
China  in  1844,  subsequent  expressions  of  inten- 
tion to  return  to  India,  and  even  the  going  to 
Malta  with  the  view  of  ultimately  returning 
Ihcro,  did  not  affect  the  domicil  he  had  acquired 
in  England.  Att-Oen,  v.  Pottinger,  6  H.  &  N. 
733  ;  30  L.  J.,  Ex.  284  ;  7  Jur.,  N.  8.  470 ;  4  L.  T. 
308  ;  9  W.  B.  678. 

C,  bom  in  Scotland,  went  to  India  and  ac- 
•  quired  an  Anglo-Indian  domicil.  On  his  return 
•to  EmT>pe  he  settled  in  Scotland,  at  his  native 


place,  occupying  the  family  estate.  After  some 
years  he  left  Scotland,  where,  however,  he  still 
kept  up  his  bouse,  and  went  to  France,  <diiefly 
for  the  benefit  of  his  health,  and  for  special 
reasons,  and  rented  an  unfurnished  house  there 
till  he  died,  in  France: — Held,  the  Scotch 
domicil  had  been  re-«oqniied,  and  had  not  been 
changed  by  the  residence  in  France.  Moorhonse 
V.  Lord,  10  H.  L.,  Gas.  272  ;  32  L.  J.,  Ch.  295  ; 
9  Jur.,  N.  S.  677  ;  8  L.  T.  212  ;  11  W.  B.  637. 

Notwithstanding  the  constitution  of  the  Su- 
preme Court  of  CUna  and  Japan,  and  the  juris- 
diction conferred  on  that  court  over  British 
subjects  having  a  fixed  place  of  residence  in 
China,  a  British  subject  cannot  acquire  by  resi- 
dence in  China  a  new  domicil  so  as  to  exempt 
his  personal  estate  on  death  from  the  operation 
of  the  Legacy  Duty  Acts.  ToetaV*  Triiits,  Im 
re,  23  Ch.  D.  632  ;  62  L.  J.,  Ch.  664  ;  48  L.  T. 
816  ;  31  W.  B.  653. 

British  subjects  resident  in  Chinese  territory 
cannot  acquire  in  China  a  domicil  similar  to  that 
existing  in  India,  and  commonly  known  as 
Anglo-Indian.    lb, 

A  native  of  Scotland  went  to  India  in  the 
military  service  of  the  East  India  Company, 
whereby  he  acquired  an  English  domicil.  He 
remained  in  that  country,  with  two  exceptions, 
until  1837.  The  first  of  those  exceptions  con- 
sisted of  a  visit  to  England  on  a  special  military 
mission  ;  the  second,  of  a  temporary  sojourn  at 
the  Cape  of  Good  Hope.  In  1837,  being  a 
lieutenant-colonel  in  the  service,  he  came  to 
England  on  leave  of  absence  for  three  years, 
which  was  usually  extended  to  five,  still  retain- 
ing his  commission  in  the  service,  and  being 
attached  to  a  regiment.  There  was  great  proba- 
bility that  he  would  attain  the  rank  of  full 
colonel  before  the  expiration  of  his  leave  of 
absence,  in  which  event  he  need  not  have  re- 
turned to  India.  He  died  in  1841,  before  his 
extended  leave  of  absence  expired.  During  this 
time  he  resided  for  the  greater  part  in  Scotland, 
but  partly  in  England.  He  died  in  London. 
He,  however,  evinced  a  decided  intention  of  per- 
manently residing  in  Scotland,  but  coupled  with 
the  determination  not  to  resign  his  commission 
in  the  East  India  Company's  service,  and  to 
return  to  India,  if  that  should  be  necessary  to 
his  becoming  full  colonel : — Held,  that  the 
acquired  Anglo-Indian  domicil  was  not  divested. 
Craigie  v.  Leunn,  3  Curt.  435  ;  7  Jur.  519. 

A  domiciled  Scotchman,  having  ancestral  pro- 
perty, but  no  house  in  his  native  country,  by 
accepting  *a  commission,  and  serving  in  the 
Indian  army,  abandoned  his  domicil  of  origin, 
and  acquired  an  Anglo-Indian  domicil.  He 
afterwards  attained  the  rank  of  general  in  the 
Indian  army,  and  was  made  colonel  of  a  regi- 
ment, and  then  left  India  with  the  intention  of 
not  returning  thither,  but  came  to  Great  Britain, 
where  he  lived  part  of  the  year  in  a  house  which 
he  had  built  on  his  estate  in  Scotland,  and  part 
in  a  hired  house  in  London,  under  circumstances 
which,  ii  he  had  been  a  single  man,  would  have 
given  him  again  a  Scotch  domicil ;  but  his  wife 
and  establishment  of  servants  resided  constantly 
at  the  house  in  London  : — Held,  that  this  fact 
colinterbalanced  the  cfi^cct  of  the  other  circum- 
stances, and  proved  that  his  intention  was  per- 
manently to  reside  in  England  ;  and  that  there- 
fore he  must  be  considered  to  have  abandoned 
his  acquired  domicil  in  Lidia,  and  acquired,  by 
choice,  a  new  one  in  England.    Ihrbes  v.  Ibrbes^ 
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Kay,  341 ;  2  Eq.  K.  178  ;  23  L.  J.,  Ch.  724  ;  18 
Jar.  642. 

A  testator  had  a  Scotch  domicil  of  origin.  In 
1807  he  sailed  from  England  for  the  East  Indies ; 
the  vessel  was  wrecked,  and  he  was  taken  pri- 
soner, and  confined  at  Yerdan  till  1814  :  in  tnat 
year  he  was  released.  In  1815  he  went  to  India, 
and  set  np  in  business ;  in  1835  he  made  his  will 
at  Calcutta,  describing  himself  as  of  that  place, 
and  appointing  two  persons  resident  at  Calcutta 
his  executors.  In  1836  he  sailed  from  India  in  a 
yessel  bound  for  an  English  port,  and  died  in 
itinere  : — Held,  that  the  domicil  at  the  time  of 
his  death  was  Indian,  and  therefore  no  legacy 
duty  was  pliable  upon  his  personal  property. 
Lyall  V.  Patm,  26  L.  J.,  Ch.  746. 

An  English  officer  in  the  navy,  upon  half -pay, 
went  to  India,  and  remained  there  as  a  merchant 
for  ten  years,  when  he  died,  having  acquired  a 
very  large  fortune  there.  He  always  received 
his  half -pay,  and  from  time  to  time  applied  for 
and  received  fresh  leave  of  absence  : — Meld,  that 
he  was  domiciled  in  India,  and  that  legacy  duty 
did  not  attach  upon  his  property  there.  CocJt^rell 
V.  Coekerell,  26  L,  J.,  Ch.  730  ;  2  Jur.,  N.  S.  727. 

A  Scotchman  by  birth,  after  a  service  of  forty 
years  in  India,  became  insane,  and  was  sent  to 
England  on  leave.  He  never  recovered  his 
faculties,  and  died  in  England  : — Held,  that  his 
domicil  was  Anglo-Indian.  Ilephv/tn  v,  Skirving, 
9  W.  B.  764. 

The  decisions  that  persons  going  to  India  in 
the  service  of  the  East  India  Company,  thereby 
acquire  an  Anglo-Indian  domicil,  are  excrescences 
upon,  and  anonmlous  to,  the  principles  of  domi- 
cil. Drevon  v.  Drevon,  34  L.  J.,  Ch.  129  ;  10 
Jur.,  N.  S.  717  ;  10  L.  T.  730  ;  12  W.  R.  946. 

A  Scotchman  went  to  India,  entered  into  busi- 
ness, and  resided  there  for  eighteen  years.  He 
then  returned  to  England  for  the  benefit  of  his 
health,  leaving  all  his  property  in  India.  He 
spent  eleven  months  in  England  and  six  months 
in  Scotland,  having  no  fixS  abode ;  after  which 
time  he  went  back  to  India,  made  his  will,  de- 
scribing himself  as  T.  C,  coffee  planter,  Mysore, 
and  died  in  India  a  few  months  after : — Held, 
that  he  had  abandoned  his  domicil  of  origin, 
had  acquired  an  Anglo-Indian  domicil,  which  he 
retained  at  his  death,  and  consequently  that  his 
property  was  not  liable  to  legacy  duty.  Allar- 
dice  V.  Onslmo,  33  L.  J.,  Ch.  434  ;  10  Jur.,  N.  S. 
352  ;  9  L.  T.  674  ;  12  W.  R.  397. 

Crown  Lands  Alienation  Act— Constractlon.] 
— The  Crown  Lands  Alienation  Act  of  1868  (31 
Vict.  No.  46),  enacts  (s.  46)  that  an  applicant 
for  lands  under  the  act  shall  make  a  declaration 
that  he  **  lives  in  Queensland  : " — Held,  that  the 
word  "live"  must  be  taken  to  be  used  in  its 
popular  meaning,  denoting  more  than  a  transient 
presence  in  the  colony,  though  not  necessarily 
an  intention  to  create  a  new  domicil  there,  and 
not  excluding  the  possession  of  a  residence  else- 
where. Fisher  v.  Tully,  3  App.  Cas.  627 ;  47 
L.  J.,  P.  C.  59  ;  38  L.  T.  236. 

Held,  also,  that  this  declaration  was  a  material 
base  of  the  contract  created  by  the  act,  and  that 
any  misrepresentation  in  it  avoided  the  whole 
contract.    Ih, 

twcfUfpL  Ambaatadors— Bule  as  to.! — In  1819, 
a  Sardinian  came  to  England,  and  became  at- 
tached to  the  Sardinian  embassy.  In  1821,  he 
was  dismissed,  but  he  continued  to  reside  ten 


years  in  England.  He  was  then,  for  three  yeai-i^ 
charge  d'affaires  in  London,  and  for  three  years 
minister  in  Holland.  In  1837,  he  was  appointed 
envoy  extraordinary  and  minister  plenipotentiary 
to  England,  and  retained  this  office  until  his  death 
in  1846  :— Held,  upon  the  evidence  of  his  de- 
claration and  acts,  that  he  was  domiciled  in 
England.    Heath  v.  Samson^  14  Beav.  441. 

A  foreigner  having  gained  a  British  domicil 
does  not  lose  it  by  becoming  charge  d'affaires  in 
this  country  for  his  own  sovereign.  Att-Oen.  v. 
Kent,  1  H.  &  C.  12 ;  31  L.  J.,  Ex.  391 ;  6  L.  T, 
864  ;  10  W.  R.  722. 

In  1818)  S.,  a  Portuguese,  came  to  England  as 
agent  of  a  wine  company,  in  which  capacity  he 
was  employed  until  1833.  He  continued  to  re* 
side  in  England,  and  in  1857  was  appointed 
attach^  to  the  Portuguese  embassy,  which  office 
he  held  until  his  death  in  1860.  There  was  no 
evidence  of  his  having  visited  Portugal,  or  com- 
municated with  any  person  there,  a:&r  he  came 
to  England.  In  a  will  in  his  handwriting  he 
stated  that  as  he  was  a  Portuguese  subject,  and 
an  attach^,  his  property  was  not  liable  to  Ic^cy 
duty  : — Held,  first,  that  he  had  acquired  an 
English  domicil.    Ih, 

Held,  secondly,  that  his  appointment  as  attach^ 
did  not  revive  his  domicil  of  origin,  and  conse- 
quently his  personal  property  was  liable  to  legacy 
duty,    Ih. 


Kot  applying  to  Officers  in  Xilitary 


Beryice.] — ^The  rule  that  the  children  born 
abroad  of  ambassadors  in  the  service  of  the 
crown  of  England  abroad,  are  treated  as 
natural-bom  British  subjects,  does  not  apply  to 
the  children  bom  abroad  of  officers  in  the  mili- 
tary service  of  the  Crown  in  foreign  parts.  De 
Geer  v.  St(me,  22  Ch.  D.  243 ;  52  L.  J.,  Ch.  57  ; 
47  L.  T.  434  ;  36  W.  R.  241. 

4.  Husband  and  Wipe. 

Domicil  of  Wife.] — ^By  marriage,  the  domicil 
of  the  husband  becomes  that  of  the  wife.  Bal- 
houfie  V.  APDauallj  7  C.  &  F.  817. 

When  an  English  woman  marries  a  domiciled 
foreigner,  the  marriage  is  constituted  according 
to  the  lex  loci  contractfis  ;  but  she  takes  his 
domicil,  and  is  subject  to  his  law.  Harvey  v. 
Famie,  8  App.  Cas.  43  ;  62  L.  J.,  P.  33  ;  48  L.  T. 
273 ;  31  W.  R.  433  ;  47  J.  P.  308— H.  L.  (E.). 

A  wife  cannot  acquire  a  domicil  separate  and 
distinct  from  her  husband.  Dolphin  v.  RoMnSf  7 
H.  L.  Cas.  390  ;  29  L.  J.,  P.  11 ;  5  Jur.;  N.  S.  1271. 

A  feme  coverte,  living  apart  from  her  husband, 
has  no  power  to  change  her  domicil.  Daly,  In 
re,  25  Beav.  456  ;  27  L.  J.,  Ch.  761. 


After  Sentence  of  Divorce.  ] — The  ordinary 


presumption  that  a  wife  is  l^ally  domiciled 
where  the  husband  is,  fails,  when  there  has  been 
a  sentence  of  divorce.  JViliiams  v.  Dormer ,  2 
Rob.  Eo.  Rep.  505  ;  16  Jur.  366. 

A.  and  B.  were  married  in  England,  and  resided 
here  for  many  years ;  differences  then  arose  be- 
tween them, and  by  agreement  they  lived  separate 
from  each  other.  B.  had  the  power  to  dispose  of 
property  by  deed  or  will.  In  February,  1864,  A. 
went  to  Scotland,  and  committed  adultery  there ; 
he  resided  there  till  the  middle  of  June  in  that 
year.  WhUe  he  was  so  residing  there,  B.  insti- 
tuted a  suit  against  him  for  a  divorce,  on  the 
ground  of  adultery.    Pending  the  suit  she  made 
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a  will  in  £ayour  of  C.  A  decree  of  diTorce  was 
pronounced.  She  married  C,  and  went  with 
nim  to  France,  where  she  liveid  till  her  death. 
In  June,  1856,  she  made  a  testamentary  paper, 
revoking  all  former  wills : — Held,  that  the 
divorce  was  inoperative ;  that  she  had  no  domicil 
but  that  of  her  nusband,  and  that,  consequently, 
the  French  will  was  void.  Dolphin  v.  Robins^ 
supra, 

BighU  of  Wife  in  Diyoree  Court.] — ^A  wife*s 
domicil  is  that  of  her  husband,  and  ner  remedy 
for  matrimonial  wrongs  must,  as  a  general  rule, 
be  sought  in  the  courts  of  that  domicil;  and, 
therefore,  the  wife  of  a  man  not  domiciled  in 
England  cannot  maintain  a  suit  for  restitution  of 
conjugal  rights  if  her  husband  has  left  the  juris- 
diction before  the  commencement  of  the  pnnieed- 
ings.  Firehrace  v.  PirebrcLce,  4  P.  D.  63  ;  47 
L.  J.,  P.  41  ;  39  L.  T.  94  ;  26  W.  Fv.  617. 

A.,  a  native  of  Barbadoes,  was  for  many  years 
an  officer  in  the  English  army,  and  served  with 
his  regiment  in  England  and  Scotland,  and  in 
various  places  abrowl.  His  son,  B.,  was  bom  in 
1828,  in  England,  where  the  regiment  was  then 
stationed.  In  1841,  A.  retired  from  the  army, 
and  went  with  his  wife  and  children  to  Australia, 
where  he  resided  till  his  death  in  1856.  B.  lived 
with  A.  till  the  death  of  the  latter,  and  remained 
in  Australia  for  ten  years  longer.  In  1858  he 
was  married  at  Melbourne  to  C,  who  was  a 
native  of  Australia,  and  in  1866  he  came  with  C. 
and  his  children  to  England,  where  he  resided 
for  several  years,  but  without  establishing  him- 
self in  a  permanent  home,'  the  bulk  of  his 
property  being  still  in  Australia.  In  1869  he 
presented  a  petition  for  dissolution  of  marriage, 
on  the  ground  of  0.*s  adultery  ;  the  petition  was 
ultimately  dismissed,  and  he  soon  afterwards 
left  England.  After  his  departure,  C.  com- 
menced a  suit  for  restitution  of  conjugal  rights, 
and  B.  appeared  under  protest : — Held,  that 
neither  A.  nor  B.  had  ever  acquired  a  domicil  in 
England ;  that  A.  having  acquired  an  Australian 
domicil,  and  B.  having  as  a  minor  acquired  his 
father's  domicil  of  choice  and  afterwards  pon- 
tinued  it  by  bis  own  act,  the  domicil  of  the  latter 
was  Australia ;  that  B.  had  never  abandoned 
such  domicil ;  and  that,  after  B.  had  left  Eng- 
land, the  court  had  no  jurisdiction  to  entertain 
0.*s  petition  for  restitution  of  conjugal  rights. 

When  a  husband  has  been  guilty  of  such  mis- 
conduct as  would  furnish  the  wife  with  a  defence 
to  a  suit  by  him  for  restitution  of  conjugal  rights, 
she  cannot  on  that  ground  acquire  a  separate 
ground  of  domicil  for  herself.  Telverton  v. 
Ydterton,  1  8.  &  T.  574 ;  29  L.  J.,  Mat.  34 ; 
1  L.  T.  194. 

A.  intermarried  with  B.,  a  major  in  Her 
Majesty's  Boyal  Artillery  at  Edinbui^h,  in 
April,  1857,  and  in  August,  1857,  the  marriage 
was  celebrated  in  Ireland,  according  to  the  rites 
of  the  Romish  Church.  In  April,  1858,  B. 
deserted  A.  at  Bordeaux,  and  had,  since  that 
time,  been  stationed  with  his  regimeni  at  Edin- 
burgh. B.'s  domicil  of  origin  was  in  Ireland, 
and  he  had  never  acquired  a  domicil  in  England. 
A.  petitioned  for  restitution  of  conjugal  rights, 
and  described  herself  as  resident  in  England  : — 
Held,  that  as  there  was  no  proof  of  B.  having 
acquired  an  English  domicil,  and  A.*s  domicU 
was  that  of  her  husband,  the  court  had  no  juris- 
diction to  entertain  the  suit.    Ih, 


The  personal  capacity  of  parties  to  enter  into 
the  contract  of  marriage  depends  upon  their 
domicil ;  and  where  both  parties  had  a  foreign 
domicil,  and,  by  the  law  of  their  domicil,  their 
marriage  was  invalid  by  reason  of  consanguinity, 
a  marriage  which  was  contracted  in  England, 
and  which  would  have  been  valid  according  to 
English  law,  was  held  invalid.  Sottomayer 
(^otherwise  De  Barros)  v.  I>e  Barros,  3  P.  D.  1  ; 
47  L.  J.,  P.  23  ;  26  W.  R.  455--C.  A.  Reversing 
2  P.  D.  81  ;  46  L.  J.,  P.  43 ;  36  L.  T.  746  ;  26 
W.  R.  541.    See  next  otue. 

Two  natives  of  Portugal,  one  of  whom  was 
domiciled  in  England,  the  other  in  Portugal, 
contracted  a  marriage  in  England  in  1866.  They 
were  first  cousins,  and  were  incapable,  according 
to  the  law  of  Portugal,  of  intermarrying,  on 
account  of  consanguinity,  without  a  papal  dis- 
pensation. The  petitioner  (the  wife)  filed  a 
petition  praying  that  her  marriage  with  the 
respondent  might  be  declared  null  and  void : — 
Held,  that  the  lex  loci  contractus  should  pre- 
vail in  the  matter  ;  and  the  marriage  being  valid 
according  to  the  law  of  England,  the  court  dis- 
missed the  petition.  Sottomayer  (otherwige  De 
Barrotf)  v.  De  Barrot  Q27is  Queen's  Proctor 
interrening'),  6  P.  D.  94 ;  49  L.  J.,  P.  1  ;  41 
L.  T.  281  ;  27  W.  R.  917.  And  see  preceding 
case. 

The  court  has  jurisdiction  to  grant  a  divorce 
against  a  foreigner.  A  marriage  was  solemnized 
at  Gibraltar  between  a  Frenchman  and  an 
Englishwoman.  The  husband  resided  for  seve- 
ral years  in  England,  but  being  a  consul  for 
France  he  retained  his  domicil  of  origin.  The 
wife  presented  a  petition  for  a  divorce,  alleging 
adultery  committed  in  England  and  desertion. 
The  husband  appeared  under  protest  and  prayed 
to  be  dismissed  : — Held,  reversing  the  decision 
of  Sir  R.  J.  Phillimore  (by  James  and  Cotton, 
L.  JJ.,  Brett,  L.  J.,  dissenting),  that  the  court 
had  jurisdiction  to  grant  a  divorce.  Niboyet  v. 
Mboyet,  4  P.  D.  1  ;  48  L.  J.,  P.  1 ;  39  L.  T. 
486  ;  27  W.  R.  203— C.  A. 

Marriage  in  England  between  domieiled 

Seotchman  and  BngHah woman — Deeree  of 
Divoree  by  Scotch  Conrt.] — ^The  English  courts 
vrill  recognize  as  valid  the  decision  of  a  com- 
petent foreign  Christian  tribunal  dissolving  the 
marriage  between  a  domiciled  native  in  the 
country  where  such  tribunal  has  jurisdiction, 
and  an  English  woman,  when  the  decree  of 
divorce  is  not  impeached  by  any  species  of  collu- 
sion, or  fraud.  And  this,  althougn  the  marriage 
may  have  been  solemnized  in  England,  and  may 
have  been  dissolved  for  a  cause  which  would  not 
have  been  sufficient  to  obtain  a  divorce  in  Eng- 
land. Harvey  v.  Farme,  8  App.  Cas.  43  ;  52 
L.  J.,  P.  33  ;  48  L.  T.  273  ;  31  W.  R.  433 ;  47 
J.  P.  308— H.  L.  (E.)  Affirming  6  P.  D.  35 ; 
50  L.  J.,  P.  17  ;  43  L.  T.  737  ;  29  W.  R.  409— 
C.A. 

When  an  English  woman  marries  a  domiciled 
foreigner,  the  marriage  is  constituted  according 
to  the  lex  loci  contractiis ;  but  Bhe  takes  his 
domicil,  and  is  subject  to  his  law.    lb, 

A  domiciled  Scotchman  married,  in  England, 
an  Englishwoman.  Immediately  after  the 
cei^mony  the  married  couple  went  to  Scotland 
and  resided  there  as  their  matrimonial  home. 
Two  years  after,  the  wife  obtained  in  Scotland 
a  divorce  k  vinculo  matrimonii,  on  the  ground  of 
her  husband's  adultery  only.    The  huslMind  came 
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to  England  and  married  there  another  English- 
woman, the  firat  wife  being  still  alive.  In  a 
€nit  for  a  declaration  of  the  nullity  of  the  first 
marriage  at  the  instance  of  the  second  wife  : — 
Held,  that  the  diyorce  in  Scotland  was  a  sentence 
•of  a  court  of  competent  jurisdiction,  not  only 
effectual  within  that  jurisdiction  but  entitled  to 
i-ecognition  in  the  courts  of  this  country  also. 
Lolley's  case  (Buss.  &  By.  237)  explained ;  War- 
render  v.  Warrender  (2  CL  &  P.  488)  ;  Oeils  v. 
Oeils  (1  Macq.  256)  undistinguishable  ;  Maghee 
V.  JPAllUter  (3  Jr.,  Ch.  604)  also  undistinguish- 
Able  and  affirmed  ;  SOOnrthy  v.  Decaix  (2  Buss. 
^  Mj,  614)  dissented  from.    lb. 

Quaere,  whether  a  bonft  fide  change  of  domicil 
which  was  English  at  the  date  of  the  contract 
would  affect  the  question  of  dissolution  ;  and 
whether  Pitt  v.  Pitt  (4  Macq.  627)  would  govern 
«ase8  like  Nihoyet  v.  Nihoyet  (4  P.  D.  1),  if  they 
itfose  in  Scotland.    Ih, 

Bondeil  of  Husband.] — In  1854  an  English- 
man, being  in  pecuniary  difficulties,  left  England, 
and  went  to  reside  in  Scotland  in  order  to  avoid 
bis  creditors.  He  left  his  wife  in  England,  she 
refusing  to  accompany  him.  In  1858  he  became 
lessee,  for  a  term  of  six  years,  of  a  house  and 
shooting  ground.  He  occasionally  visited  Eng- 
land, and  corresponded  with  solicitors,  in  refer- 
once  to  getting  rid  of  his  liabilities.  In  1860  he 
commenced  proceedings  in  the  Scotch  courts 
for  a  divorce  from  his  wife,  on  the  ground  of 
adultery : — ^Held,  that  the  husband  had  not 
acquired  a  Scotch  domicil,  and  therefore  the 
Court  of  Session  had  no  jurisdiction.  Pitt  v. 
Pitt,  4  Macq.  H.  L.  Cas.  627  ;  10  Jur.,  N.  S.  735  ; 
10  L.  T.  626  ;  12  W.  B.  1089. 

The  domicil  of  the  husband  in  cases  of  this 
kind  is  not  to  be  regarded  in  law  as  the  domicil 
of  the  wife,  either  by  construction  or  by  attrac- 
tion, so  as  to  compel  the  wife  to  become  subject 
to  the  jurisdiction  of  the  tribunals  of  any  country 
in  which  the  husband  may  choose  to  acquire  a 
domiciL    Ih 

See  also  post,  col.  1005,  and  eases  sub  tit. 
Husband  and  Wife. 


5.  Childben. 

Bnle.] — Legitimate  children  acqiure  by  birth 
the  domicil  of  their  father.  Forbes  v.  Forbes, 
Kay,  341  ;  2  Eq.  B.  178 ;  23  L.  J.,  Ch.  724  ;  18 
Jur.  642. 

An  infant  cannot  change  Ms  domicil  by  his  own 
act.    lb, 

A.  was  bom  in  England,  and  at  the  age  of  nine 
accompanied  his  father  to  Jersey,  where  he  re- 
sided partly  with  his  father,  and  at  times  with  an 
imcle,  for  eleven  years.  He,  being  still  under 
age,  entered  the  navy,  and  was  borne  on  the 
books  of  some  one  of  her  Majesty's  ships  of  war 
until  he  died.  The  father  continued  to  live  in 
the  same  idand: — Held,  that  at  the  time  A. 
went  to  sea  his  domicil  was  that  of  his  father, 
namely,  at  Jersey,  and  that,  as  he  never  after- 
wards acquir^  a  new  one,  that  was  his  domicil 
when  he  died.  Patten,  In  Goods  of,  6  Jur.,  N.  S. 
151. 

Ko  Change  of  Domicil  during  Infancy.] — ^There 
can  be  no  change  of  domicil  during  infancy,  and 
the  lapse  of  seven  years  after  the  attainment  of 
majority  would  be  too  short  a  time  to  operate  a 


change  of  domicil,  in  the  absence  of  any  evidence 
of  an  intention  to  change  it.  Jopp  v.  Wood,  4  De 
G.,  J.  &  S.  616  ;  34  L.  J.,  Ch.  211  ;  11  Jur.,  N.  S. 
212  ;  12  L.  T.  41  ;  13  W.  B.  481. 

Bom  before  Wedlock  legitimated  by  Subte- 
quent  Xarriage.] — A  testator  beqaeathed  his  re- 
siduary personal  estate  to  trustees  in  trust  for 
his  great-nephews,  the  sons  of  his  deceased 
nephew,  T.  6.  A.,  in  equal  shares.  T.  G.  A.  was 
a  native  of  Guernsey.  The  plaintiff  was  a  son 
of  T.  G.  A.,  bom  before  the  marriage  of  his 
parents,  who  were  domiciled  in  Guernsey,  both  at 
the  time  of  the  plaintiff's  birth  and  of  their  sub- 
sequent marriage.  By  the  law  of  Guernsey,  chil- 
dren bom  out  of  wedlock  become  legitimated  by 
the  subsequent  marriage  of  their  parents.  Other 
children  were  born  after  the  marriage  ;  and  the 
plaintiff  claimed  to  share  with  them  in  the  pro- 
perty bequeathed  by  the  will : — Held,  that  since 
a  bequest  of  personalty  in  an  English  will  to  the 
children  of  a  foreigner  meant  to  his  legitimate 
children,  and  by  international  law,  as  recognised 
in  this  country,  those  children  were  legitimate 
whose  legitimacy  was  fixed  by  the  law  of  the 
father's  domicil,  the  plaintiff  was  entitled  to 
share  in  the  gift  as  a  legitimate  child  of  the 
father.  Andros,  In  re,  AnSros  v.  Andros,  24  Ch. 
D.  637  ;  52  L.  J.,  Ch.  793 ;  49  L.  T.  163  ;  32  W.  B. 
30. 

Bomicil  of  Lunatic  Child  after  attaining 
Xajority.l— The  domicil  of  a  child  during  its 
minority  follows  that  of  the  father  ;  and  if  from 
lunacy /)r  mental  imbecility  it  is  incapable,  after 
it  has  attained  the  age  of  majority,  to  ohoose  a 
domicil  for  itself,  in  such  case  its  domicil  will 
still  continue  to  be  determined  by  that  of  the 
father.  Sharpe  v.  Crispin,  I  L.  B.,  P.  611  ;  28 
L.  J.,  P.  17  ;  20  L.  T.  41 ;  17  W.  B.  368. 

As  affecting  Legitimacy.!— The  legitimacy  of 
a  child  is  determined  by  tne  law  of  the  country 
where  its  parents  are  domiciled  at  the  time  of  the 
conception  and  birth  of  the  child,  and  not  bv  the 
law  of  the  country  where  the  child  is  bom. 
Wright,  In  re,  2  Kay  &  J.  595  ;  25  L.  J.,  Ch. 
621  ;  2  Jur.,N.  S.  465. 

A  child  who  is  born  illegitimate  cannot  after- 
wards be  made  legitimate  by  the  parents  domi- 
ciling themselves  and  intermarrying  in  a  country 
where,  if  they  had  been  domiciled  there  at  the 
time  of  the  birth,  such  child  would  have  been 
legitimate.    lb. 

Therefore,  where  a  domiciled  Englishman  be- 
came the  &ther  of  a  child  by  a  Frenchwoman, 
and  afterwards,  having  gained  a  domicil  in 
France  (where  the  subsequent  marriage  of  the 
parents,  with  acknowledgment  of  their  children 
bom  previously  to  the  marriage,  renders  those 
children .  legitimate),  married  the  mother  and 
acknowledged  the  child  : — Held,  that  the  child 
was  not  legitimate.    lb. 

Children  follow  Acquired  Domicil  of  a 
Widow.] — A  native  of  England,  domiciled  in 
Guemsey,  died  intestate,  leaving  a  widow  and 
infant  children  by  her,  and  also  by  a  former 
wife.  The  widow,  after  his  death,  was  appointed 
guardian  of  the  children  by  the  Boyal  Court  of 
Guernsey,  and  in  conjunction  with  another 
person,  who  was  appointed  guardian  of  the 
children  by  a  former  marriage,  sold  the  pro- 
perty of  the  intestate,  and  invested  the  pro- 
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dace  in  the  English  f ands,  after  which  she 
came  to  England  with  her  children,  and  was 
domiciled  there.  On  the  death  of  some  of  the 
children  under  age,  a  question  arose  whether 
their  shares  of  the  property  were  distributable 
according  to  the  law  of  England  or  of  Guernsey: 
— ^Held,  that  the  law  of  England  governed  the 
succession,  the  domicil  of  the  children  being 
(according  to  the  opinion  of  foreign  jurists,  our 
own  law  being  silent  on  the  subject)  to  follow 
the  domicil  of  the  surviving  mother,  where  no 
fraudulent  intention  can  be  imputed.  Potinger 
V.  Wightman,  3  Mer.  67. 

6.  Trading  Companies. 

A  public  company  may  have  two  domiclls; 
and  places  of  business  may.  for  the  purpose  of 
founding  jurisdiction,  be  treated  as  places  of 
domicil,  and  service  there  is  sufficient.  Carron 
Company  v.  Maclarcn,  6  H.  L.  Cas.  416. 


III.    PROPERTY. 

A.    PRINCIPLES  APPLICABLE  TO  BOTH 
REAL  AND  PERSONAL  PROPERTY, 

Oenerally.] — It  is  established  as  a  general 
principle,  that  a  legal  title,  duly  acquired,  in 
any  one  country,  is  a  good  title  over  all  the 
world.  Simpson  v.  Fogo.  1  H.  &  M.  195  ;  32 
L.  J.,  Ch.  249  ;  9  Jur.,  N.  8.  403  ;  8  L.  T.  61  ; 
11  W.  It.  418. 

When  the  law  of  a  foreign  country  (Aaccs  a 
restraint  upon  the  alienation  of  property,  a  con- 
tract here  respecting  that  property  cannot  be 
enforced  against  the  foreign  law.  Waterhoune 
V.  Stansfield,  10  Hare,  254 ;  16  Jur.  1006. 

Adminiftration  —  Testator  domioiled  in  Soot- 
land — Property  in  England  and  Sootland.]— A 

testator  who  was  domiciled  and  resident  in  Scot- 
land, and  whose  will  was  in  Scotch  form,  ap- 
pointed six  executors,  two  of  whom  were  resi- 
dent in  England ;  another,  being  a  Scotch  mem- 
ber of  parliament,  resided  in  England  during 
the  session ;  and  the  other  three  resided  in 
Scotland.  The  value  of  the  estate  was  about 
500,0002.,  and  it  was  all  in  Scotland  with  the 
exception  of  about  25,0002.,  which  was  in  Eng- 
land. The  executors  proved  the  will  in  Scotland, 
and  constituted  themselves  legal  personal  re- 
presentatives in  England,  and  removed  all  the 
English  personalty  to  Scotland.  An  action  was 
then  commenced  in  England  by  a  plaintiff  resi- 
dent there,  who  was  entitled  to  a  share  of  a 
legacy,  and  also  of  the  residue,  for  the  adminis- 
tration of  the  estate.  Three  of  the  trustees  were 
served  in  England  and  the  other  three  in  Soot- 
land,  and  they  entered  an  appearance  without 
any  protest,  and  took  no  steps  to  discharge  the 
order.  No  action  was  pending  in  Scotland  for 
the  administration  of  the  estate  there : — ^Held, 
that  the  court  at  the  trial  had  no  discretion,  and 
that  the  plaintiff  was  entitled  to  the  ordinary 
decree  for  the  administration  of  the  whole  estate. 
But  if  the  executors  had  appeared  conditionally, 
and  applied  to  discharge  the  order  for  service  in 
Scotland,  the  court  would  have  considered  the 
question  as  to  whether  it  was  convenient  to 
have  the  estate  administered  in  England.  Orr 
Ewing,  In  re^  Orr  EuHng  v.  Orr  Ewingy  22 


Ch.  D.  456 ;  52  L.  J.,  Ch.  529  ;  48  L.  T.  555  ;  31 
W.  E.  464— C.  A.    Affirmed,  9  App.  Cas.  34. 

Limitod  to  Chattols  BoaL]— A  French 

subject,  domiciled  and  resident  in  France,  by 
his  will,  executed  as  required  by  the  1  Vict.  c.  26 
(but  not  made  and  executed  as  required  for  the 
validity  thereof  by  the  law  of  France),  be- 
queathed his  personal  estate  in  England  and 
Ireland  to  trustees,  whom  he  also  named  execu- 
tors, and  he  gave  and  devised  leaseholds  for 
years  in  Cork,  in  Ireland,  and  all  other  his  real 
estate  and  chattels  real  in  England  and  Ireland 
to  the  same  trustees : — Held,  that  the  will  was 
valid  as  to  the  chattels  real,  but  invalid  as  to 
the  personal  property  of  the  testator,  other  than 
the  chattels  real,  and  so  &r  as  it  purported  to 
appoint  executors,  or  to  revoke  any  prior  testa- 
mentary  disposition  of  personal  property  other 
than  chattels  real,  and  the  court  granted  to  the 
trustees  in  that  character  alone  administration 
cum  test.  ann.  limited  to  the  chattels  real  in 
Ireland.  De  Fogasnenu  v.  Duport^  11  L.  R., 
Ir.  123. 

Omnia  ritd  OMoaota.] — ^The  presumption  when 
a  foreign  court  has  purported  to  act  properly 
and  within  its  jurisdiction  is  omnia  nt^  esse 
acta,  Taylor  v.  Ford,  29  L.  T.  392  ;  22  W.  R. 
47. 

Sootoh  Law.] — ^Real  estate  in  Scotland  of  a 
testator  domiciled  in  England  must  be  adminis- 
tered according  to  Scotch  law,  and  the  personal 
estate  being  by  the  law  of  Scotland  primarily 
liable  for  the  personal  debts,  it  foUows  that  in 
respect  of  those  debts  pecuniary  legatees  are  not 
entitled  to  a  marshalling  of  assets  against  the 
heir-at-law.  Harrison  v.  Harrison^  8  L.  R.,  Ch. 
342  ;  42  L.  J.,  Ch.  495  ;  28  L.  T.  545  ;  21  W.  E. 
490. 

BngHihmaTi  haying  French  IknnieiL]— If  an 

Englishman  has  acquired  a  de  facto  domicil  in 
France,  property  as  to  which  he  may  die  intes- 
tate will  be  distributed  according  to  the  French 
law,  although  he  has  not  been  admitted  by  the 
authorization  of  the  government  to  enjoy  civil 
rights  in  accordance  with  Art.  13  of  the  Code. 
Hamilton  v.  Dallas,  1  Ch.  D.  257  ;  45  L.  J.,  Ch. 
15  ;  33  L.  T.  495  ;  24  W.  R.  264. 

Will— Kot  revoked  by  ohango  of  Bomieil.] — A 
domiciled  .Scotchman  made  a  will,  and  tdter- 
wards  married  in  Scotland.  He  subsequeutly 
acquired  an  English  domicil,  which  he  retained 
until  his  death : — Held,  that  as  the  will  was 
valid  as  long  as  he  remained  in  Scotland,  it  was 
not  revoked  by  his  subsequent  change  of  domicil, 
and  was  entitled  to  probate  in  England.  H/^id, 
In  goods  of,  1  L.  R.,  r.  74. 

Of  Harried  Woman    in   Exoention    of 

Power — Domicil.^— The  testamentary  law  of  the 
domicil  at  the  time  of  death  does  not  govern 
the  will  of  a  married  woman  made  in  execution 
of  a  power.  Alexander,  In  goods  of,  29  L.  J., 
P.  93  ;  8  W.  R.  451. 


B.  REAL  PROPERTY. 

Lex  loci.] — Real  property  is  regulated  by  the 
law  of  the  country  where  the  land  lies.    Brodi€ 
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V.  Barry,  2  Ves.  &  B.  131  ;  S,  P.,  Elliot  v.  Miwto 
iLord),  6  Madd.  16. 

Daly  to  acqaiie  a  legal  title  to  real  estate,  such 
legal  title  mast  be  according  to  the  lex  loci  rei 
sitae.    Simpson  v.  Fogo^  ante,  col.  991. 

The  incidents  to  real  estate,  the  right  of  alienat- 
ing or  limiting  it,  and  the  coarse  of  saccession, 
depend  entirely  on  the  law  of  the  coantry  where 
the  estate  is  situated.  XeUon  QEarl)  v.  Bridjwrt 
iLord),  8  Beav.  547  ;  10  Jar.  1043. 

An  estate  in  Sicily  was  granted  to  an  English 
subject,  which  he  disposed  of  by  his  will,  upon 
certain  trusts  : — Held,  that  as  he  could  not  sub- 
ject his  successor  to  a  course  of  succession 
different  from  that  which  accorded  with  the 
grant  and  the  law  of  Sicily,  so  neither  could  be 
subject  the  successor,  as  such,  to  any  duties  or 
obligations  different  from  the  duties  and  obliga- 
tions which  by  the  grant  and  the  law  of  Sicily 
were  annexed  to  his  holding.    Ih, 

A  contract  between  domiciled  Englishmen  re- 
lating to  real  estate  in  a  foreign  country  is 
governed  by  English  law,  and  is  therefore  cogniz- 
able by  the  courts  of  this  country,  although  it  has 
been  luljudicatcd  upon  by  the  country  in  which 
the  real  estate  is  situate.  Cood  v.  Coody  33  Beav. 
314  ;  33  L.  J.,  Ch.  273  ;  9  Jur.,  N.  S.  1335. 

A.  and  B.  were  entitled  to  real  estate  in  Chili. 
A.,  who  was  residing  there,  wrote  to  B.  in  this 
country,  offering  to  purchase  his  interest  in  the 
property.  B.  replied  in  terms  which  would 
warrant  A.  in  concluding  that  he  had  accepted 
the  offer.  Nothing  further  was  done  on  either 
side  daring  a  period  of  thirteeen  years  to  ratify 
or  annul  the  contract : — Held,  that  B.  was  barred 
by  lapse  of  time  from  disputing  the  existence  of 
the  contract.    Ih. 

All  questions  as  to  the  burdens  and  liabilities 
of  real  estate  situate  in  a  foreign  country  depend 
solely  upon  the  lex  loci,  in  the  absence  of  any 
trust  or  personal  contract  affecting  it  executed  in 
this  country.  HarrUon  v.  HarrUon,  8  L.  R.,  Ch. 
342 ;  42  L.  J.,  Ch.  495  ;  28  L.  T.  146  ;  21  W.  R. 
164. 

Therefore,  when  a  testator  devised  real  or 
heritable  estate  in  Scotland,  and  gave  a  legacy 
to  his  heir  according  to  the  law  of  Scotland,  who 
elected  to  take  against  the  will,  and  his  personal 
estate,  though  sufficient  to  pay  his  debts,  was  not 
sufficient  to  pay  in  full  the  legacies  given  by  the 
will  and  the  costs  of  a  suit  instituted  for  the 
administration  of  the  estate  : — Held,  that  there 
must  be  an  inquiry  whether,  by  the  law  of  Scot- 
land, the  descended  real  estate  or  heritable  estate 
was  liable  to  the  payment  of  any  and  which  of 
the  debts  of  the  testator,  and,  if  so,  whether  it 
was  so  liable  primarily,  or  in  exoneration  of  the 
personal  estate  in  favour  of  the  legatees.    Ih, 

Property  ntnate  Abroad— Parties  interested 
Besident  in  England.]— An  action  was  brought 
against  the  executors  and  trustees  of  a  will  to 
recover  a  share  of  the  proceeds  of  sale  of  a  house 
in  Dresden,  which  had  been  sold  by  C.  S,  H.,  the 
testator  in  the  action.  The  plaintiffs  alleged 
that,  upon  the  death  of  Colonel  H.,  a  domiciled 
Irishman,  who  died  in  February,  1853,  one 
moiety  of  the  house,  subject  to  a  certain  life 
interest  therein,  devolved  by  Saxon  law,  as  to 
three-fourth  parts  thereof,  on  G.  G.,  his  daughter. 
That  lady  died  in  1863,  leaving  her  husband  J.  G. 
surviving  her,  and  he  thereupon,  by  Saxon  law, 
became  entitled  to  all  her  property,  movable  and 
immovable,  including  her  interest  in  the  house. 
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The  plaintiffs  were  the  administrator  and  the  next 
of  kin  of  J.  G.,  who  died  intestate.  The  defendants 
denied  the  alleged  title  of  the  plaintiffs,  and  con- 
tended that  C.  S.  H.  held  the  house  as  sole  and 
legal  owner  for  his  own  use  and  benefit.  All  the 
parties  interested  were  resident  within  the  juris- 
diction : — Held,  that  this  being  a  contested  claim 
to  real  property  situate  in  Dresden,  the  question 
must  be  determined  by  the  law  of  Saxony  as  to 
immovables ;  and  where  the  only  ground  for 
instituting  proceedings  in  this  country  was  the 
fact  that  the  defendants  were  residents  here,  the 
court  had  no  authority  to  adjudicate  on  the  case, 
and  the  action  must  therefore  be  dismissed. 
Hawthorney  In  re,  Graham  v.  Masiey^  23  Ch.  D. 
743  ;  52  L.  J.,  Ch,  750  ;  48  L.  T.  701  :  32  W.  R. 
147. 

Snocession  to  Chattels  Beal.]— Succession  to 
chattels  real  depends  on  the  law  of  the  country 
wherein  they  are  situate  and  not  on  that  of  the 
deceascd*s  domicil ;  and  in  case  of  intestacy  the 
right  to  administration  as  to  chattels  real  must 
follow  the  right  of  succession  to  them  ;  and  it  is 
not  the  practice  of  the  Court  of  Probate  to  limit 
its  grants  by  the  measure  of  the  beneficial 
interest  of  the  grantee.  Gentile^  In  goods  o/j  9 
Ir.  R.,  Eq.  541. 

Fund  representing  Bealty  owned  by  Lnnatie 
Foreigner  —  Curator  ad  bona.] — A  fund  of 
upwards  of  13,0002.  consols,  representing  the  pro- 
ceeds of  sale  of  real  estate,  the  absolute  property 
of  a  foreign  lunatic,  which  had  been  sold  by 
order  of  the  court  under  the  powers  of  the  Parti- 
tion Act,  1868,  was  standing  in  court  to  the 
credit  of  the  lunatic.  The  curator  ad  bona  of  the 
lunatic,  duly  appointed  according  to  the  law  of 
the  country  in  which  the  lunatic  resided,  and 
who  according  to  that  law  had  the  fullest  powers 
and  control  over  the  lunatic's  real  and  personal 
;  estate,  petitioned  for  the  transfer  of  the  fund  to 
him  : — Held,  that  the  fund,  representing  real 
estate  sold  under  special  legislation,  was  subject 
to  the  laws  of  this  country  relative  to  real 
estate,  and  must  remain  in  court  as  a  fund  which 
might  devolve  upon  the  heir-at-law  of  the 
lunatic,  and  that  the  curator  ad  bona  was  only 
entitled  to  receive  the  dividends.  GrimwotHl  v. 
BarteU,  46  L.  J.,  Ch.  788  ;  25  W.  R.  843. 

Petition  by  Hatnral  Children  of  an  English- 
man Bomioiled  in  Berne — Snooesiion  Duty.] — 

J.  A.,  a  native  of  Cumberland,  went  about  forty 
years  before  his  death  in  1877  to  reside  in  Rome, 
and  there  acquired  a  Roman  or  Italian  domicil. 
He  cohabited  with  an  Italian  woman,  by  whom 
he  had  four  children,  sons,  all  bom  in  Rome, 
prior  to  1862.  The  parents  were  never  married. 
J.  A.  inherited  real  estate  in  England.  By  his 
will,  made  in  English  form,  he  gave  all  his  real 
estate  whether  in  Italy  or  England  to  his  four 
children,  nominatim.  The  will  was  not  valid  in 
regard  to  his  personal  estate  in  Rome,  but  as  he 
hfi^  acknowledged  his  natural  children  in  his  life- 
time they  were  allowed  to  succeed  to  that  estate 
as  heredes  ab  intestate.  The  real  estate  in  Eng- 
land was  sold  and  the  proceeds  paid  into  court. 
On  petition  by  the  children  for  distribution  of 
the  fund,  held,  that  their  status  was  that  of 
strangers  in  blood  to  the  testator,  and  that  the 
crown  was  entitled  to  be  paid  ten  per  cent,  duty 
under  the  Succession  Duty  Act,  1853.  Atkimon 
v.  Anderson^  Anderson^  In  re^  or  Atkinson,  In  w, 
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Anders&n  v.  Atkituton,  21  Ch.  D.  100  ;  51  L.  J., 
Ch.  452  ;  46  L.  T.  850  ;  30  W.  R.  562. 

British  Holders  of  Turkish  Lands.  ]  — Previousl  j 
to  the  protocol  of  June,  1867,  permitting  British 
subjecte  to  hold  land  in  Turkey,  in  their  own 
names,  they  were  permitted  only  to  hold  land  in 
the  name  of  some  female  relative,  or  of  some 
native  subject  of  the  Ottoman  Empire.  Two 
partners  who  owned  land  before  1868  had  not 
availed  themselves  of  the  protocol,  but  continued 
to  hold  the  land  in  the  name  of  a  subject  of  the 
sultan.  A  suit  was  instituted  by  one  of  the  part- 
ners in  the  Supreme  Consular  Court  of  Constan- 
tinople for  the  dissolution  of  the  partnership  and 
for  taking  the  accounts.  An  order  was  made  in 
the  suit  that  the  receiver  should  sell  the  land  by 
auction : — Held,  that  the  order  was  not  ultra 
vires  of  the  court.  Abbott  v.  Abbott^  6  L.  R., 
P.  C.  220. 


O.    PERSONAL  PROFERTY, 
1.  Of  Fobeign  Governments. 

Vessel  belonging  to,  not  being  a  Ship  of  War.] 
— An  unarmed  mail-packet  belonging  to  a  foreign 
sovereign,  and  officered  by  him,  cannot  be  pro- 
ceeded against  in  the  Admiralty  Court,  even  by 
action  in  rem,  though  the  vessel  is  employed  in 
commerce  by  carrying  passengers  and  goods  for 
hire.  As  a  consequence  of  the  absolute  inde- 
pendence of  every  sovereign  authority,  and  of 
the  international  comity  which  induces  every 
sovereign  state  to  respect  the  independence  of 
every  other  sovereign  state,  each  state  declines  to 
exercise  by  means  of  any  of  its  courts  any  of  its 
territorial  jurisdiction  over  the  person  of  any 
sovereign  or  ambassador,  or  over  the  public 
property  of  any  other  state  which  is  destined  to 
its  public  use,  or  over  the  property  of  any  am- 
bassador, though  such  sovereign,  ambassador,  or 
property  be  within  its  territory,  and,  therefore, 
but  for  the  common  agreement,  subject  to  its 
jurisdiction.  An  action  in  rem,  being  an  in- 
direct method  of  impleading  the  owner,  cannot 
be  brought  against  the  property  of  a  foreign 
sovereign.  The  immunity  of  a  public  ship  is  not 
lost  by  her  being  used  subordinately  and  par- 
tially for  trading  purposes.  The  Parlement 
Beige.  5  P.  D.  197  ;  42  L.  T.  273  ;  28  W.  R.  642 
— C.  A. 

Remoyal  of  Property.] — The  court  has  no 
jurisdiction  to  prevent  a  foreign  sovereign  from 
removing  his  property  in  this  country.  Vavasseur 
V.  Xrupj9,  9  Ch.  D.  351  J  39  L.  T.  437  ;  27  W.  R. 
176— C.  A. 

A  foreign  sovereign  who,  for  the  purpose  of 
obtaining  his  property,  submits  to  be  made  a 
defendant  in  an  action  does  not  thereby  lose  his 
rights.    lb. 

A  foreign  sovereign  bought  shells,  made  in 
Germany,  according  to  an  invention  patented  in 
England.  The  shells  were  brought  to  England 
to  be  shipped  on  board  of  ships  of  war  belonging 
to  the  foreign  sovereign.  The  patentee  brought 
an  action  and  obtained  an  injunction  restmining 
the  agents  of  the  foreign  sovereign  and  the 
whar&igers  in  whose  custody  the  shells  were 
from  removing  the  shells.  The  foreign  sove- 
reign applied  to  be  made  a  defendant  in  the 
action.  An  order  was  then  made  by  the  Master 
of  the  Rolls  and  affirmed  on  appeal,  that,  not- 


withstanding the  injunction,  the  foreign  sove- 
reign should  be  at  liberty  to  remove  his  shells. 
lb. 

National  Vessel'  of  War— 43alyage— Kon-Lia- 
bilitj  to  Arrest.] — A  vessel  of  war  commissioned 
by  the  government  of  a  foreign  state,  and  en- 
gaged in  the  national  service  of  her  government, 
was  stranded  on  the  coast  of  England.  She  had 
a  cargo  of  machinery  on  board  her,  alleged  to 
belong  to  private  individuals,  of  which  her 
government  had  for  public  purposes  charged 
itself  with  the  care  and  protection.  Important 
and  efficient  salvage  services  were  rendered  to 
the  ship  and  her  cargo.  A  suit  was  instituted 
on  behalf  of  certain  of  the  salvors  against  the 
ship  and  her  cargo.  The  court  refused  to  order 
a  warrant  to  issue  for  the  arrest  of  the  ship 
or  cargo,  and  held  it  had  no  jurisdiction  to  enter- 
tain the  suit.  The  Canstitntitm,  4  P.  D.  39  ;  48 
L.  J.,  P.  13  ;  40  L.  T.  219  ;  27  W.  R.  739. 

A  steam-packet  conveying  mails  and  carrying 
on  commerce,  and  which  belongs  to  the  sovereign 
of  a  foreign  state,  and  is  officered  by  officeiB  com- 
missioned by  him,  comes  within  the  category  of 
vessels  which  are  exempt  from  the  process  of 
law ;  and  cannot  therefore  be  arrested  so  as  to 
give  a  British  subject  a  right  to  proceed  against 
her.     The  Parlenient  BeQe,  Mipra^  ool.  995. 

A  ship  belonging  to  a  foreign  sovereign,  but 
used  by  him  as  a  merchant  vessel  for  trading 
purposes,  is  liable  to  be  proceeded  against  in 
rem  in  the  Admiralty  Court  for  damage  done  to 
another  ship  by  collision.  The  Churkieh^  42 
L.  J.,  Adm.  17;  28  L.  T.  513. 

2.  Other  Peesonal  Propekty. 

Generally.] — The  due  acquisition  of  a  legal 
title  to  movables  may  give  rise  to  the  question 
whether  [the  lex  loci  contractds,  or  the  law  of 
the  country  wherein  the  contracting  parties  may 
be  domiciled,  or  even  the  lex  loci  rei  sitae,  shall 
prevail.  Simpson  v.  Fogo,  1  H.  &  M.  195  ;  32 
L.  J.,  Ch.  249  ;  9  Jur.,  N.  S.  403  ;  8  L.  T.  61  ;  11 
W.  R.  418, 

But  where  all  these  circumstances  are  combined 
in  the  acquisition  of  a  legal  title  to  a  movable, 
such  title  is,  beyond  doubt,  good  over  all  the 
world.    lb. 

Where  assets  are  distributable,  the  order  and 
disposition  of  such  assets  will  be  in  accordance 
with  the  lex  fori  where  such  assets  are  distribut- 
able, but  not  where  such  assets  are  the  produce 
of  a  chattel  upon  which  a  valid  security  has  been 
given.    lb. 

A  ship,  the  property  of  British  subjects,  was 
duly  mortgaged  in  Great  Britain,  to  other  British 
subjects,  and  being  in  the  mortgagor's  posses- 
sion, proceeded  to  New  Orleans.  Whilst  there 
it  was  attached  by  creditors  of  the  mortgagor's, 
resident  in  New  Orleans,  and,  after  due  inter- 
vention and  hearing  of  the  British  mortgagees, 
before  and  by  the  courts  of  Louisiana,  sold 
under  process  of  the  court,  to  satisfy  the  attach- 
ing creditors,  to  a  British  subject,  who  had  notice 
of  the  mortgagees'  intervention  :— rHeld,  that  the 
sale  was  subject  to  the  right  of  the  mortgagees. 
lb. 

m 

Commoniij  of  Ooods.] — A  father  gave  the  in- 
come of  the  residue  of  his  estate  in  trust  for  his 
daughter  for  life,  and  after  her  death  the  capital 
to  be  divided  among  her  children  in  such  shares 
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as  she  should  by  deed  or  by  will  appoint,  and  in 
default  of  appointment  equally  between  them. 
The  daughter  nad  four  children,  one  of  whom  in 
1851  married  a  French  priest,  and  by  him  had 
one  child,  a  daughter.  The  priest  died  in  1857, 
and  in  1870  the  daughter  appointed  to  her 
widowed  daughter  a  part  of  the  fund  over  which 
she  had  a  power  of  appointment  by  the  testator's 
will,  for  her  separate  use  if  she  survived  her 
mother,  the  appointor,  which  happened  : — Held, 
that  there  was  no  "  community  of  goods " 
within  the  meaning  of  art.  1401  of  the  Code 
Napolfon,  on  the  ground,  first,  that  the  right  to 
the  fund  accrued  under  the  appointment  and 
consequently  after  the  husband's  death  ;  and 
secondly,  that  it  was  appointed  to  the  lady  for 
her  separate  use.  De  Serve  v.  Clarka,  18  L.  R., 
Eq.  687 ;  43  L.  J.,  Ch.  821  ;  31  L.  T.  161  ;  23 
W.  R.  3. 

Personal  Chattels  Sold  according  to  Law  of 
Country  where  Sold.] — If  personal  chattels  are 
sold  in  a  manner  binding  according  to  the  law 
of  the  country  in  which  they  are  disposed  of, 
that  disposition  is  binding  in  this  country. 
Camm€ll  v.  SfitoeU,  5  H.  &  N.  728  ;  29  L.  J.,  Ex. 
350 ;  6  Jur.,  N.  S.  918  ;  8  W.  R.  639— Ex. 
Ch. 

A  cargo  of  deals  was  shipped  on  board  a  Prus- 
sian vessel  by  Russian  merchants  at  Oncgo,  for 
an  English  firm  carrying  on  business  at  Hull. 
The  vessel  struck  on  the  rocks  on  the  coast  of 
Norway,  but  the  cargo  was  landed  safely.  A 
survey  was  held,  when  the  surveyors  recom- 
mended, as  best  for  all  parties,  that  the  ship  and 
cargo  should  be  sold,  and  the  cargo  was  sold 
accordingly.  By  the  law  of  Norway,  though 
the  captain  might  not, under  such  circumstances, 
be  able  to  justify  the  sale  as  between  himself 
and  the  owners  of  the  cargo,  an  innocent  pur- 
chaser would  have  a  good  title  to  the  property 
bought  at  such  sale  : — Held,  that  the  sale  in  Nor- 
way bound  the  property,  and  that  the  goods 
having  afterwards  come  to  this  country,  the 
owner  claiming  under  such  sale  had  a  good  title 
to  them  as  against  the  underwriters  to  whom  the 
cargo  had  been  abandoned,    lb. 

How  affected  by  Bomicil.] — ^The  law  of  the 
domicil  of  a  deceased  party  governs  the  succession 
to  his  personal  property.  Doglioni  v.  Crispin, 
1  L.  R.,  H.  L.  301  ;  35  L.  J.,  P.  129  ;  15  L.  T. 
44. 

Unless  something  to  the  contrary  appears  on  the 
face  of  the  will.  Boyes  v.  Bedale^  1  H.  &  M. 
798  ;  33  L.  J.,  Ch.  283  ;  10  Jur.,  N.  S.  196  ;  10 
L.  T.  131  ;  12  W.  R.  232. 

Therefore,  under  a  gift  of  personal  estate  by 
will  to  the  children  of  A.,  a  child  of  A.,  illegiti- 
mate by  the  law  of  the  testator's  domicit  though 
legitimate  by  the  law  of  the  domicil  of  A., 
cannot  take  unless  a  contrary  intention  appears. 
lb. 

Foreign  personal  assets  are  governed  by  the 
lex  domicilii  of  the  deceased  owner  for  the  pur- 
pose of  succession  and  enjoyment.  For  the 
purpose  of  legal  representation,  of  collection  and 
of  administration  as  distinguished  from  distribu- 
tion among  the  successors,  they  arc  governed  by 
the  lex  loci.  Blackwood  v.  lieg.^  8  App.  Cas.  82  ; 
62  L.  J.,  P.  C.  10  ;  48  L.  T.  441  ;  31  W.  R. 
645— P.  C. 

As  to  Wills— French  Law.]~^mble,  the  rule 


of  the  French  law,  in  order  to  give  jurisdiction 
to  a  court  of  justice  over  a  defendant  in  a  civil 
action,  is,  that  the  suit  must  follow  the  person  of 
the  debtor,  and  that  the  action  must  be  brought 
against  him  in  his  domicil  r^el.  This  rule  is, 
however,  subject  to  the  qualification  that  a  per- 
son may  elect  a  special  domicil  for  the  purpose 
of  his  trade,  or  for  other  purposes,  and  that  such 
elected  or  conventional  domicil  is  for  those  pur- 
poses equivalent  to  his  domicil  reel.  But  in- 
asmuch as  the  election  of  such  domicil  draws 
after  it  most  grave  and  extensive  liabilities,  it  is 
settled,  not  only  that  the  appointment  of  an 
agent  in  a  colony,  with  the  largest  powers,  by  a 
domiciled  Frenchman,  does  not  amount  to  an 
election  of  domicil  in  the  place  where  such 
power  is  to  be  executed,  but  that  no  agent,  with 
powers  however  extensive,  can  make  such  elec- 
tion on  the  part  of  his  principal,  unless  his 
power  contains  express  authority  to  do  so.  Lang 
v.  Reid,  12  Moore,  P.  C.  C.  72. 

Semble,  by  the  law  of  France,  a  will  made  by 
a  domiciled  Frenchman  during  the  most  tem- 
porary residence  in  a  foreign  country  would  be 
valid  if  executed  according  to  the  law  of  that 
foreign  country.  OrookeTiden  v.  Fuller^  1  S.  & 
T.  441 ;  29  L.  J.,  P.  1  ;  5  Jur.,  N.  S.  1222 ;  1 
L.  T.  70. 

By  the  French  law,  the  will  of  a  domicile  1 
Frenchman,  executed  in  a  foreign  country,  accord- 
ing to  the  forms  I'equired  by  the  law  of  that  foreign 
country,  is  a  valid  will.    Lanetirille  v.  Anderson, 

2  S.  &  T.  24  ;  30  L.  J.,  P.  25 ;  6  Jur.,  N.  S. 
1260  ;  3  L.  T.  304. 

The  meaning  and  effect  of  an  appointment  of 
an  ex^cuteur  testamentaire,  in  a  holograph  will 
made  in  France  by  one  domiciled  there,  is  a  ques- 
tion of  French  law.    lb. 

Foreign  Assets — Power  to  give  Beeelpts 
where  Property  in  more  than  one  Country.] — 

E.  having  diecl  in  Ireland  intestate,  letters  of 
administration  were  granted  in  Ireland  to  the 
plaintiff.  Part  of  his  assets  being  in  India,  the 
plaintiff  sent  out  a  power  of  attorney  to  F.  & 
Company  in  India,  who  procured  letters  of  ad- 
ministration to  be  granted  to  them  in  India  for 
the  use  and  benefit  of  the  plaintiff,  received  the 
Indian  assets,  paid  the  Indian  debts,  and  re- 
mitted the  surplus  to  their  agents  in  England. 
The  Irish  Icttei-s  of  administration  were  sealed 
in  England  : — Held,  that  the  agents  in  England 
were  bound  to  hand  over  the  fund  to  the  plain- 
tiff, and  could  not  require  the  concurrence  of  the 
next  of  kin,  they  not  having  taken  any  legal 
proceedings  to  prevent  the  plaintiff  from  re- 
ceiving the  assets.  Fames  v.  Hacon^  18  Ch.  D. 
347  ;  50  L.  J.,  Ch.  740  ;  45  L.  T.  196 ;  29  W. 
R.  877— C.  A.  Affirming  16  Ch.  D.  407  j  50  L. 
J.,  Ch.  182  ;  43  L.  T.  567  ;  29  W.  R.  259. 

Title  and  Succession  to  Property.] — The  trans- 
fer of  personal  property  must  be  regulated  by  the 
law  of  the  owner's  domicil,  and  the  disregard  of 
that  law  by  the  courts  of  a  foreign  country  is  an 
infraction  of  the  comity  of  nations  which  justifies 
the  Court  of  Chancery  in  decreeing  a  restitution 
upon  the  property  coming  within  its  jurisdiction. 
Li verpoot  Marine  Credit  Co^ipany  y.  Hunter, 

3  K  R.,  Ch.  479  ;  37  L,  J.,  Ch.  386  ;  18  L.  T. 
749  ;  16  W.  R.  1090. 

But  if  a  creditor  pursues  the  chattel  of  his 
debtor  to  a  foreign  country  in  which  he  knows 
that  the  rights  of  a  third  party  will  be  disre- 
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garded,  the  Court  of  Chancery  cannot  interfere 
to  restrain  the  proceedings  taken  by  the  creditor 
in  the  foreign  country.    lb, 

A  British  ship,  mortgaged  in  England  by  a 
British  subject  to  British  subjects,  was  arrested 
at  New  Orleans  by  creditors  of  the  mortgagor, 
also  British  subjects  resident  in  England,  and  as 
the  courts  of  New  Orleans  do  not  recognize 
such  mortgages  of  ships,  the  mortgagees,  in  order 
to  prot^jct  the  ship  from  sale,  gave  bonds  for  the 
amounts  claimed  Tby  the  creditors.  The  mort- 
gagees afterwards  filed  a  bill  in  equity  to  re- 
strain the  creditors  from  suing  on  these  bonds  : — 
Held,  that  though  the  decisions  of  the  courts  of 
New  Orleans  might  be  open  to  the  reproach  of 
injustice,  yet  as  the  creditors  owed  no  duty  to 
the  mortgagees,  and  had  a  right  to  proceed 
against  the  property  of  their  debtor  wherever 
they  found  it,  the  bill  could  not  be  maintained. 
Jb. 

The  Statute  of  Distributions  being  a  statute 
not  for  Englishmen  only  but  for  all  persons, 
English  or  not,  dying  intestate  and  domiciled  in 
England,  and  applying  univei'sally  to  persons 
of  all  countries,  races,  and  religions  whatsoever, 
the  proper  law  for  determining  the  "  kindred  " 
under  that  statute  is  the  international  law 
adopted  by  the  comity  of  states.  Therefore  a 
child  born  before  wedlock,  of  parents  who  were 
at  her  birth  domiciled  in  Holland,  but  legiti- 
mated according  to  the  law  of  Holland  by  the 
subsequent  marriage  of  her  parents  : — Held  (by 
James  and  Cotton,  L.  JJ.,  disscntiente  Lush, 
L.  J.),  entitled  to  a  share  in  the  personal  estate 
of  an  intestate  dying  domiciled  in  England  as 
one  of  her  next  of  kin,  under  the  Statute  of  Dis- 
tributions. Boyes  v.  Bedale  (1  H.  &  M.  798) 
disapproved.  GoodvmiCs  Trust k^  In  re^  17  Ch.  D. 
266  ;  50  L.  J.,  Ch.  426  ;  44  L.  T.  527  ;  29  W.  R. 
586— C.  A. 

Personal  property  follows  the  person  of  the 
owner,  and  in  case  of  his  decease  intestate,  must 
go  according  to  the  law  of  the  country  where  he 
had  his  domicil,  the  actual  locus  of  the  goods 
having  no  influence.  Bru^e  v.  Bniee^  2  B.  &  P. 
229,  n.  ;  Burns  v.  Cole,  Amb.  415  ;  S.  P.,  Piper 
v.  Piper,  Amb.  26  ;  Somerville  v.  SomerrUle 
(^Lori),  5  Ves.  750. 

Personal  property,  having  no  situs  of  its  own, 
follows  the  domicil  of  its  owner.  Thovison.  v. 
Advocate- General,  12  C.  &  F.  1. 

The  law  of  the  domicil  of  a  deceased  person 
governs  the  succession  to  his  personal  estate, 
wherever  situated  ;  but  the  estate  itself  must  be 
administered  in  the  country  in  which  possession 
is  taken  of  it  under  lawful  authority.  Preston 
V.  Melville  (^Viscount'),  8  C.  &  F.  1. 

The  courts  in  Scotland  have  no  power  to  ap- 
point persons  to  administer  personal  property 
in  England,  that  power  being  exclusively 
vested  in  the  English  ecclesiastical  courts,  and 
of  that  the  Scotch  courts  are  bound  to  take  notice. 
Jb. 

The  law  of  the  domicil  of  a  testator  governs 
questions  of  testacy  and  intestacy,  of  the  con- 
struction of  the  will,  and  of  the  rights  of  those 
who  claim  to  be  his  next  of  kin.  Enohin  v. 
Wylie,  10  H.  L.  Cas.  1  ;  31  L.  J.,  Ch.  402 ;  8 
Jur.,  N.  S.  897  ;  6  L.  T.  263 ;  10  W.  R.  467. 

Where,  therefore,  a  will  was  made  by  anEng- 
lishman,  who  died  domiciled  abroad,  and  the 
foreign  court  had  granted  probate  of  the  will,  it 
became  the  duty  of  the  English  court  of  probate 
(some  of  his  personal  property  being  situated  in 


this  country)  to  grant  ancillary  probate  to  the 
foreign  executors.  It  had  no  right  to  constitute 
itself  a  court  of  construction.    lb. 

Under  a  bequest  to  the  children  of  S.,  who 
had  three  children  bom  to  him  in  England, 
while  domiciled  there,  by  a  woman  with  whom 
he  had  cohabited,  and  with  whom  he  removed 
to  Holland,  and,  while  domiciled  in  Holland, 
had  another  child  bom  to  him  by  the  same 
woman,  whom  he  afterwards  married  in  Hol- 
land : — Held,  that  the  law  of  the  country  of 
the  domicil,  at  the  time  of  the  birth  and  of  the 
marriage,  must  prevail,  and  that  the  child  bom 
in  Holland  was  entitled  to  share  equally  with 
another  child  born  there  after  the  marriage,  but 
the  three  children  born  in  England  being  ille- 
gitimate, according  to  the  law  of  England,  were 
excluded.     Goodman  v.  Goodman,  3  GifF.  643. 

In  dealing  with  the  succession  to  deceased 
foreigners,  the  court  is  bound  by  the  law  of 
domicil  at  the  time  of  death.  Lynch  v.  Para- 
guay QGovemnient^,  2  L.  R.,  P.  268  ;  40  L.  J., 
P.  81  ;  25  L.  T.  164  ;  19  W.  R.  982. 

A  domiciled  foreigner  made  a  will  disposing 
of  personal  property  in  England.  After  his 
death  the  government  of  his  country  passed  a 
decree  confiscating  all  his  property.  The  court 
declined  to  recognize  this  decree,  and  held  that 
the  government  had  no  locus  standi  to  oppose  the 
grant  of  probate.    lb. 

Where  a  wife  domiciled  in  Italy  died  there, 
possessed  of  a  leasehold  interest  in  Ireland  settled 
to  her  separate  use,  her  husband  was  held  entitled 
to  an  unqualified  administration  as  to  the  lease- 
hold, although  his  beneficial  interest  in  it  was 
but  limited.  Gentile,  In  goods  of,  9  Ir.  R.,  Eq. 
541. 

The  judgment  of  the  court  of  the  domicil  of 
the  deceased  at  time  of  death  is  binding  on 
the  court  of  a  foreign  country  in  all  questions  as 
to  the  succession  and  title  to  personal  property, 
whether  under  testacy  or  intestacy,  where  the 
same  questions  between  the  same  parties  are  in 
issue  in  the  foreign  court  which  have  been  decided 
by  the  court  of  the  domicil.  Doglioni  v.  Crispin, 
1  L.  R.,  H.  L.  301  ;  35  L.  J.,  P.  129  ;  15  L.  T.  44. 

A  person  died  in  England,  having  been  adju- 
dicated insolvent  in  Australia,  and  debts  to  a 
large  amount  having  been  proved  in  the  insol- 
vency and  not  satisfied  : — Held,  that  even  if  the 
domicil  of  the  deceased  was  English,  a  sum  of 
money  paid  into  the  Court  of  Chancery  in  Eng- 
land to  his  credit  must  be  applied  towards  pay- 
ment of  the  debts  proved  in  the  insolvency  in 
Australia,  in  priority  to  any  claim  by  an  English 
administrator.  Davidson,  In  re,  15  L.  R.,  Eq. 
383  ;  42  L.  J.,  Ch.  347  ;  21  W.  R.  452. 


Only   one   Domicil   possible.] — ^A   man 


cannot  have  two  domicils,  at  least  with  reference 
to  the  succession  of  his  personal  estate.  Forbes 
V.  Forbes,  Kay,  341  ;  2  Eq.  R.  178  ;  23  L.  J., 
Ch.  724  ;  18  Jur.  642  ;  S.  P.,  Crookenden  v.  Fuller, 
1  S.  &  T.  441 ;  29  L.  J.,  P.  1 ;  5  Jur.,  N.  S.  1222  ; 
1  L.  T.  70. 


IV.    CONTRACTS. 
1.  Made  Abboad. 

Interpretation  of  Foreign  Law.] — ^Foreign  law 
and  the  construction  of  a  foreign  contract,  just 
as  much  as  the  construction  of  an  English  con- 
tract, are  matters  for  the  decision  of  the  judge, 
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after  having  the  foreign  law,  or  the  language  of 
the  foreign  contract,  interpreted  and  explained 
to  him  by  the  eyidence  of  foreign  experts,  and 
are  not  in  any  case  questions  for  a  jury.  Copin 
y.  Adamson,  9  L.  R.,  Ex.  345  ;  43  L.  J.,  Ex.  461  ; 
31  L.  T.  242  ;  22  W.  R.  658. 

The  law  of  a  country,  where  a  contract  is  to 
be  enforced,  must  govern  the  enforcement  of 
such  contract.    Don  v.  Lij/j)man,  5  C.  &  F.  1. 

The  distinction  between  that  part  of  the  law 
of  the  foreign  country  where  a  personal  contract 
is  made  which  is  adopted  and  that  which  is  not 
adopted  by  our  courts,  is,  that  so  much  of  the 
law  as  affects  the  rights  and  merits  of  the  con- 
tract, all  that  relates  ad  decisionem  litis,  is 
adopted  from  the  foreign  country — so  much  of 
the  law  as  affects  the  remedy  only,  all  that 
relates  ad  litis  ordinationem,  is  taken  from  the 
lex  fori  of  that  country  where  the  action  is 
brought.  In  the  interpretation  of  this  rule,  the 
time  of  limitation  of  the  action  is  governed  by 
the  law  of  the  country  where  the  action  is 
brought,  and  not  by  the  lex  loci  contractds. 
Ifuber  V.  Steiner,  2  Scott,  304  ;  2  Ring.  N.  C. 
202  ;  1  Hodges,  206  ;  2D.  P.  C.  781. 

In  a  suit  between  parties  resident  in  England, 
on  a  contract  made  between  them  in  a  foreign 
country,  the  contract  is  to  be  interpreted  accord- 
ing to  the  foreign  law,  but  the  remedy  must  be 
taken  according  to  the  law  here.  De  la  Vega  v. 
Vianna,  1  R.  &  Ad.  284. 

The  law  of  the  country  where  a  contract  is 
made,  or  is  to  be  performed,  furnishes  the  rules 
for  expounding  the  nature  and  extent  of  its 
obligation ;  but  the  law  of  the  country,  where 
it  is  sought  to  enforce  performance  of  a  contract, 
governs  all  questions  as  to  the  remedy  and  mode 
of  proceeding,  including  lapse  of  time.  Fer- 
gusson  v.  Fgffej  8  C.  &  F.  121. 

BiBohargeor  Extingniihment  of  Debts — Effeot 
in  other  Countriee.] — A  debt  or  liability  arising 
in  any  country  may  be  discharged  by  the  laws 
of  that  country,  and  such  a  discharge,  if  it  extin- 
guishes the  debt  or  liability,  and  does  not  merely 
interfere  with  the  remedies  or  course  of  pro- 
cedure to  enforce  it,  will  be  an  effectual  answer 
to  the  claim,  not  only  in  the  courts  of  that 
country,  but  in  every  other  country.  JSllis  v. 
WHenry,  6  L.  R.,  C.  P.  228  ;  40  L,  J.,  C.  P.  109  ; 
23  L.  T.  861  ;  19  W.  R.  503. 

The  discharge  of  a  debt  or  liability  by  the  law 
of  a  country  other  than  that  in  which  the  debt 
arises  does  not  relieve  the  debtor  in  any  other 
country.  Where  the  discharge  is  created  by  the 
legislature  or  laws  of  a  country  which  has  a 
paramount  jurisdiction  over  another  country  in 
which  the  debt  or  liability  arose,  or  by  the  legis- 
lature or  laws  which  govern  the  tribunal  in 
which  the  question  is  to  be  decided,  such  a  dis- 
charge may  be  effectual  in  both  countries  in  the 
one  case,  or  in  proceedings  before  the  tribunal  in 
the  other  case.    Ih. 

4tli  section  of  Statute  of  Frandi.] — The  con- 
tract mentioned  in  the  4th  section  of  the  Statute 
of  Frauds  is  not  absolutely  void  if  not  in 
writing,  as  required  by  the  statute,  that  section 
relating  to  the  mode  of  procedure,  and  not  to 
the  contract  itsell  Consequently  such  parol 
contract,  though  made  in  a  foreign  country, 
where  it  is  good  and  capable  of  being  enforced, 
cannot  be  sued  on  in  this  country.    Letoux  v. 


Brmm,  12  C.  R.  801 ;  22  L.  J.,  C.  P.  1 ;  16  Jur. 
1021. 

Agreement  contrary  to  Policy.] — If  an  agree- 
ment contrary  to  the  policy  of  the  English  law 
is  entered  into  in  a  country  by  the  law  of  which 
it  is  valid,  an  English  court  will  not  enforce  it. 
The  policy  of  the  English  law  in  favour  of  trade 
applies  to  foreigners  trading  in  England  equally 
with  English  subjects.  Jtousillon  v.  Jtoufillon, 
14  Ch.  D.  351  ;  49  L.  J.,  Ch.  339  ;  42  L.  T.  679 ; 
28  W.  R.  623  ;  44  J.  P.  663. 

Police  Lawe.] — Money  won  at  play,  or  lent  for 
the  purpose  of  gambling  in  a  country  where  the 
games  m  question  are  not  illegal,  may  be  re- 
covered in  the  courts  of  this  country.  Quarrier 
v.  Colston,  1  Ph.  147  ;  6  Jur.  959. 

Beyenne  Laws.] — The  courts  of  this  country 
will  not  take  notice  of  the  revenue  laws  of 
foreign  states.  Planrhe  v.  Fletcher^  1  Dougl. 
251. 

Unstamped.] — ^An  agreement  made  in  a  foreign 
country  cannot  be  used  here,  if  it  appears  that 
by  the  laws  of  that  country  it  would  not  have 
been  available  there  without  a  stamp.  Alves  v. 
Hodgson,  7  T.  R.  241 ;  2  Esp.  528  ;  S,  P.,  Clegg 
V.  Levy,  3  Camp.  166. 

A  plaintiff  cannot  recover  upon  a  written  con- 
tract made  in  Jamaica,  which,  by  the  laws  of 
that  country,  is  void  for  want  of  a  stamp.     Ih, 

Where  an  action  was  brought  for  money  lent 
in  France,  and  unstamped  receipts  were  pro- 
duced in  proof  of  the  loan,  evidence  to  shew 
that  by  the  law  of  France  such  receipts  required 
stamps  to  render  them  valid,  was  rejected,  on 
the  ground  that  the  courts  of  this  country  will 
not  notice  the  revenue  laws  of  foreign  states. 
James  v.  Catherwood,  3  D.  &  R.  190. 

A  document  which,  by  the  law  of  a  foreign 
country,  is  not  admissible  in  evidence  for  want 
of  a  stamp,  may  nevertheless  be  admitted  in  this 
country.  Bristow  v.  SequevUle,  5  Ex.  275  ;  3 
C.  &  K.  64. 

Rut  where  by  the  foreign  law  the  want  of  a 
stamp  renders  the  contract  void,  it  cannot  be 
enforced  here.    Ih, 

Champerty.] — An  agreement  entered  into  in 
France,  but  intended  to  be  carried  out  in  Eng- 
land, of  such  a  nature,  that  if  entered  into  in 
England  it  would  have  been  void  for  champerty, 
cannot  be  enforced  in  England.  Grell  v.  Levy, 
16  C.  H.,  N.  S.  73  ;  10  Jur.,  N.  S.  210  ;  9  L.  T. 
721  ;  12  W.  R.  278. 

Action  on  Bond — ^Exeonted  in  France  in- 
formally.]— To  an  action  on  a  bond  the  defen- 
dant pleaded  that  the  bond  was  executed  at 
Calais,  in  France,  where  he  was  domiciled  ;  that 
certain  forms  in  the  plea  mentioned  were  not 
adopted  on  its  execution,  nor  did  he  belong  to 
certain  classes  of  persons  therein  described ;  and 
that  by  reason  of  the  premises,  by  the  law  of 
France,  the  bond  never  was  binding  upon  the 
defendant : — Held,  that  the  plea  was  argumenta- 
tive, and  inferential  in  its  mode  of  stating  the 
law  of  France,  and  therefore  bad.  Benhavi  v. 
MomiTigton  Qlkirl),  4  D.  &  L.  213  ;  3  C.  R. 
133. 

Validity  of,  made  Abroad.]— When  a  court  of 
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one  conntry  i»»  called  upon  to  eDforce  a  contract 
eiitenxl  into  in  another,  it  is  not  enough  that  the 
rym tract  should  Ix;  valid  acc^irding  to  the  law  of 
the  latter,  for  if  anv  part  of  the  contract  is  in- 
consi.«tcnt  with  the  lawandjKilicT  of  the  former, 
the  c^^m tract  will  not  be  enforced,  even  as  to 
another  (lartof  it  which  may  not  be  ojicn  to  this 
objection,  and  may  t^e  the  only  part  remaining 
to  U;  performed.  Jlope  v.  II ope ^  8  De  G.,  M. 
&  G.  731  ;  26  L.  J.,  Ch.  417  ;  3  Jur..  N.  S. 
454. 

Therefore,  where  an  Englishman  married  a 
Frenchwoman,  and  they  resided  in  France,  i 
where  their  children  were  bom.  and  snits  were 
instituted  bf;twecn  them  in  both  countries,  and  ' 
were  compromised  by  an  agreement,  of  which 
part  was,  that  the  wife  would  facilitate  proceed- 
ings for  a  divorce,  and  another  part  was,  that 
one  of  the  children  should  remain  with  its 
mother,  and  a  third  part  related  to  the  payment 
of  an  allowance  to  the  wife  : — Held,  that  even 
supposing  the  parties  to  be  domiciled  in  France, 
and  the  agreement  to  be  governed  by  French 
law,  and  to  be  valid  according  to  that  law.  and 
to  have  been  performed  as  to  the  parts  which 
were  invalid  according  to  English  law,  it  could 
not  be  enforced  here  as  to  any  part  of  it.    lb. 

2.  As  TO  Negotiable  Ikbtbumbnts. 

Bill!  of  Exehange  and  Promisiory  Kotes.] — 
A  bill  payable  in  France,  though  drawn  in  Eng- 
land, is  a  foreign  bill,  and  notice  of  dishonour, 
according  to  the  French  law,  is  sufficient. 
HirMchfcld  v.  Smith,  1  L.  R.,  C.  P.  340;  36 
L.  J.,  C.  P.  177  ;  12  Jur.,  N.  8.  523;  1  H.  &  B. 
284. 

As  between  the  holder  of  a  bill  and  the 
drawer,  the  lex  loci  contractds  of  the  drawer 
and  of  the  indorser,  and  not  of  the  acceptor, 
governs  the  liabilities  of  the  drawer  and  indorser 
re«i>cctivelT.  Allen  v.  Xemhle,  6  Moore,  P.  C.  C. 
314;  13  Jur.  287. 

A  bill  of  exchange  was  drawn  and  accepted  in 
Paris  and  made  payable  in  England.  The  drawer 
and  acceptor  were  living  there.  No  rate  of  in- 
ternist was  expressed  to  be  payable  on  the  bill : — 
Held,  that  the  default  being  made  in  England, 
interest  was  payable  acc'()rding  to  the  English 
and  not  the  French  law.  Cooper  v.  Waldegrave 
il^Jarl),  2  Beav.  282. 

A  bill  of  exchange  operates,  by  the  law  of 
France,  as  a  real  contract  between  the  drawer 
and  drawee,  and  his  efl'tH,  within  the  meaning  of 
art.  2038  of  the  Code  Civil.  BelliTigham  v. 
Freer,  1  Moore,  P.  C.  C.  333. 

Where,  therefore,  a  party  became  surety,  upon 
an  Agreement  for  securing  certain  advances  by 
future  consignments  of  West  India  produce'; 
and  after  such  advances,  but  before  any  con- 
signment, the  party  having  contracted  to  make 
the  same  accepted  bills  to  the  amount  of  the 
advances : — Held,  that  as  such  acceptances 
operated  as  a  pro  tempore  payment  of  the  sums 
advanced  under  the  agreement,  the  surety  was 
discharged.    Ih, 

By  the  French  law  of  prescription  relating  to 
bills  of  exchange,  the  debt  is  not  extinguished, 
but  the  remedy  only  is  taken  away.  JIvbcr  v. 
Sfehier,  2  Scott,  304  ;  2  Bing.  N.  C.  202  ;  2  D. 
P.  C.  781  ;  1  Hodges,  206. 

By  the  1 89th  article  of  the  Code  de  Commerce, 
it  is  declared,  that "  all  actions  relative  to  matters 
of  exchange  and  to  bills  to  order,  subscribed  by 


merchants,  tradesmen,  or  "bankeis.  or  for  matten 
of  ccmunerce  are  presscril^ed  (sc  prescriTent)  by 
five  years,  if  the  debt  has  not  been  acknowledged 
by  an  actc  separe :  nevertheless,  the  supposed 
debt<»rs  shall  \)e  held,  if  required,  to  affirm  upon 
f/ath  that  they  are  no  longer  indebted  ;  and  their 
widows,  heirs,  or  representatives,  that  they  bona 
fide  believe  that  there  is  nothing  more  due  :" — 
Held,  first,  that  this  prescription  merely  operates 
in  bar  of  the  remedy,  and  not  as  an  extinguish- 
in?  of  the  right  or  contract  itself.     Ih. 

Held,  secondly,  that  a  plea  setting  up  this  pre- 
scription as  an  absolute  bar,  without  qualifica- 
tion, was  bad.  the  article  containing  an  excep- 
tion that  the  debt  is  not  acknowledged  by  an 
acte  P6par6.    lb. 


Indonee    againit   Acceptor.] — To    an 


action  by  the  indorsee  of  the  drawer  against  the 
acceptor  of  a  bill  of  exchange  dra^'n  in  Eng- 
land, accepted  in  England,  and  payable  in  Eng- 
land, it  is  no  answer  that  the  indorsement  was 
made  in  France,  and  was  not  conformable  to  the 
law  of  France ;  nor  in  such  action  is  it  any 
answer  that  the  drawer  indorsed  the  bill  imme- 
diately to  the  plaintiff,  and  that  the  plaintiff 
and  the  drawer,  when  the  bill  was  made  and 
indorsed,  were  resident  and  domiciled  in  France, 
and  were  subjects  of  that  empire.  Zebel  t. 
Tuclter,  3  L.  R.,  Q.  B.  77 ;  37  L.  J.,  Q.  B.  46  ; 
17  L.  T.  244. 

Action  on  a  bill  of  exchange  by  indorsees 
against  acceptor.  Plea,  that  he  and  S.  carried  on 
business  in  London  and  at  Rio ;  at  the  former 
place  under  the  firm  of  M.,  S.  &  Co. ;  at  the 
latter,  under  the  firm  of  S.  &  M. ;  that  S.  &  M. 
drew  the  bill  on  M.,  S.  &  Co.,  payable  to  their 
own  order,  and  indorsed  it  to  the  plaintiffs  for  a 
bon&  fide  debt.  Afterwards,  and  before  the  bill 
was  accepted,  S.  &  M.  stopped  payment,  and 
made  an  arrangement  with  their  creditors,  the 
plaintiffs  being  parties  to  it,  the  effect  of  which, 
according  to  the  law  of  Rio,  was.  that  S.  &  M. 
were  absolutely  discharged  from  the  debt  for 
which  the  bill  was  indorsed  to  the  plaintiffs ; 
that  the  bill  was  accepted  after  such  discharge, 
and  in  ignorance  of  it.  The  plea  also  stated, 
that  part  of  the  arrangement  was,  that  the 
holders  of  bills  drawn  by  S.  &  M,  upon  M.,  6.  A: 
Co.  should  be  considered  as  creditors  for  cash 
paid,  but  that  the  dividends  should  be  de- 
posited in  a  bank  until  presentation  and  protest 
of  the  bills  not  having  been  paid ;  and  the 
payment  in  London  being  verified,  the  sums 
so  deposited  should  be  divided  amongst  the 
creditors : — Held,  that  the  plea  was  bad  as  an 
answer,  as  it  did  not  shew  that  the  acceptor 
would  hare  been  discharged  by  the  law  of  Kio, 
or  by  the  agreement ;  nor  did  the  agreement 
shew  that  the  drawee  would  be  discharged  from 
accepting  the  bill,  or  released  from  paying  it,  if 
he  did  accept  it  Hartley  v.  Manton,  6  Q.  B. 
247  ;  D.  &  M.  410  ;  13  L.  J.,  Q.  B.  61 ;  8  Jur. 
169. 


Indorsee  against  Payee.] — In  an  action 


by  indorsee  against  payee  and  indorser  of  a  bill 
of  exchange  drawn  in  England,  and  accepted 
payable  in  France,  by  a  resident  in  France,  the 
indorsee  and  indorser  both  being  domiciled  in 
England  : — Held,  that  the  bill,  being  payable  in 
France,  was  a  French  bill.  Roth^fehild  v.  Cum'e, 
4  P.  &  D.  737  ;  1  Q.  B.  43. 
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Promiftory  Kote  made  in  France — Indorsed 

in  Blank.] — Where  a  promissory  note  was  made 
in  France,  and  indorsed  in  blank  by  the  payee  in 
that  country,  the  maker  and  payee  both  at  the 
times  of  making  and  indorsing  the  note  being  do- 
miciled there  : — Held,  that,  as  no  action  could  have 
been  maintained  upon  it  in  the  French  courts  of 
law,  in  the  name  of  the  indorsee,  the  indorsement 
according  to  the  law  of  France  operating  as  a 
procuration  only,  and  not  as  a  transfer,  so  no 
action  could  be  maintained  by  him  in  our  courts. 
Trimhy  v.  Vignwr,  4  M.  &  Scott,  695  ;  1  Bing. 
N.  C.  151  ;  6  C.  &  P.  25. 

Scrip  of  Bonds.] — The  scrip  of  a  foreign  go?em- 
ment,  issued  by  it  on  negotiating  a  loan  (which 
scrip  promises  to  give  to  the  bearer,  after  all  in- 
stalments hare  been  duly  paid,  a  bond  for  the 
amount  paid,  with  interest),  is  by  the  custom  of 
all  the  stock  markets  of  Europe  a  negotiable  in- 
strument, and  passes  by  mere  delivery  to  a  bon4 
fide  holder  for  value.  English  law  follows  this 
custom — and  any  person  taking  it  in  good  faith 
obtains  a  title  to  it  independently  of  the  title  of 
the  person  from  whom  he  took  it.  Goodwin  v. 
RoherU,  1  App.  Cas.  476  ;  45  L.  J.,  Ex.  748  ;  35 
L.T.  179;  24W.  R.  987. 

The  scrip  promised  to  give  the  bearer  a  bond 
for  the  amount  paid.  A  person  who  took  this 
scrip  as  being  negotiable,  could  not,  after  he  had 
negligently  allowed  another  person  the  means  of 
transferring  (even  fraudulently)  the  possession  of  | 
it  to  a  bon&  fide  holder,  be  heard  to  deny  that  | 
the  instrument  was  a  negotiable  instrument 
transferable  to  bearer  by  delivery.    Ih. 

Who  is  Contracting  Party.]— In  the  case  of 
such  scrip,  issued  by  a  foreign  government  and 
circulated  in  England  by  means  of  an  agent  here, 
who  is  to  receive  the  instalments,  and  give  ac- 
knowledgments for  their  payment,  and  to  deliver 
the  bonds  when  they  are  issued,  the  contracting 
party  is  the  foreign  government,  and  not  the 
English  agent.    lb, 

G.  purchased  through  his  broker  Russian  and 
Hungarian  scrip  ;  the  undertaking  in  the  scrip 
was  to  give  to  the  bearer  a  bond  for  the  money 
advanced  payable  with  interest  in  the  way  there 
stated.  6.  left  the  scrip  (to  be  exchanged  for 
bonds  or  sold,  as  he  should  direct)  in  the  hands 
of  his  broker,  who  fraudulently  deposited  it  with 
a  banker  as  security  for  a  loan  to  himself: — 
Held,  that  the  scrip  was  a  negotiable  instrument, 
transferable  by  mere  delivery ;  and  that  the 
banker,  being  a  lx)n3.  fide  holder  for  value,  was 
not  liable  to  G.,  either  in  trover  for  the  scrip 
itself  or  in  assumpsit  for  the  value  received  upon 
it.    Ih. 

3.  In  Relation  to  Marriage. 

English  Settlement  nnaffeoted  by  Turkish 
Diyorce.] — A.  being  domiciled  in  Turkey  was 
married  in  London  to  B.,  an  Englishwoman. 
Previously  to  the  marriage  a  settlement  was 
made,  in  English  form,  of  property  belonging  to 
A.  on  B.,  her  daughter  by  her  former  husband, 
and  her  issue  by  A.  After  the  marriage  they 
went  to  reside  in  Turkey,  and  children  were  bom 
to  them.  After  some  time  the  wife  returned  to 
this  country  with  her  children,  and  during  her 
absence  and  without  giving  her  notice,  the  hus- 
band obtained  a  divorce  which  was  good  accord- 
ing to  Turkish  law.  She  afterwards  died  : — Held, 


that  the  settlement  was  an  English  one  and  to  be 
construed  according  to  English  law,  and  that 
the  court  would  not,  under  the  circumstances, 
take  into  consideration  the  Turkish  divorce  and 
its  effect  on  the  settlement  according  to  Turkish 
law.  CollUs  v.  Hector,  19  L.  R.,  Eq.  334 ;  44 
L.  J.,  Ch.  267  ;  32  L.  T.  223 ;  23  W.  R.  485. 

Xarriage  in  England  between  Scotchman 
Domiciled  in  Scotland  and  Englishwoman — 
Divorce  by  Scotch  Court — Husband's  Adultery 
only.] — The  English  courts  will  recognize  as 
valid  the  decision  of  a  competent  foreign  Chris- 
tian tribunal  dissolving  the  marriage  between  a 
domiciled  native  in  the  country  where  such 
tribunal  has  jurisdiction,  and  an  Englishwoman, 
when  the  decree  of  divorce  is  not  impeached  by 
any  species  of  collusion  or  fraud.  And  this,  al- 
though the  marriage  may  have  been  solemnized 
in  England,  and  may  have  been  dissolved  for  a 
cause  which  would  not  have  been  sufficient  to 
obtain  a  divorce  in  England.  Harvey  v.  Farnie, 
8  App.  Cas.  43  ;  52  L.  J.,  P.  33  ;  48  L.  T.  273  ;  31 
W.  R.  433  ;  47  J.  P.  308— H.  L.  (E.).  Affirming 
6  P.  D.  35 ;  60  L.  J.,  P.  17  ;  43  L.  T.  737 ;  29 
W.  R.  409— C.  A. 

When  an  Englishwoman  marries  a  domiciled 
foreigner,  the  marriage  is  constituted  according 
to  the  lex  loci  contractiis;  but  she  takes  his 
domicil,  and  is  subject  to  his  law.    Ih. 

A  domiciled  Scotchman  married,  in  England, 
an  Englishwoman.  Immediately  after  the 
ceremony  the  married  couple  went  to  Scotland 
and  resided  there  as  their  matrimonial  homo. 
Two  years  after,  the  wife  obtained  in  Scotland  a 
divorce  a  vinculo  matrimonii,  on  the  ground  of 
her  husband's  adultery  only.  The  husband  came 
to  England  and  married  there  another  English- 
woman, the  first  wife  being  still  alive.  In  a  suit 
for  a  declaration  of  the  nullity  of  the  first  mar- 
riage at  the  instance  of  the  second  wife  : — Held, 
that  the  divorce  in  Scotland  was  a  sentence  of  a 
court  of  competent  jurisdiction,  not  only  effectual 
within  that  jurisdiction  but  entitled  to  recogni- 
tion in  the  courts  of  this  country  also.  LoUey's 
case  (Ruas.  &  Rv.  237)  explained.  Warrendcr  v. 
Warrender  (2  CI.  &  F.  488)  and  Geih  v.  Oeih  (1 
Macq.  255)  undistinguishable.  Maghee  v.  WAU 
lister  (3  Ir.,  Ch.  604)  also  undistinguishable  and 
affirmed.  McCarthy  v.  Decaix  (2  Russ.  k  My. 
614)  dissented  from.    lb. 

Quaere,  Whether  a  bon^  fide  change  of  domicil 
which  was  English  at  the  date  of  the  contract 
would  affect  the  question  of  dissolution ;  and 
whether  I^Ut  v.  Pitt  (4  Macq.  627)  would  govern 
cases  like  Mboyet  v.  Niboyet  (4  P.  D.  1),  if  they 
arose  in  Scotland.    lb. 

Marriage  Settlement— Law  goyeming  Con- 
stmction  ol] — By  a  marriage  contract  dated  in 
1857,  and  made  in  Scotland,  on  the  marriage  of  a 
domiciled  Englishman  with  a  domiciled  Scotch- 
woman, real  estate  in  England  and  a  sum  of 
consols  were  brought  into  settlement  on  the  part 
of  the  husband,  and  property  in  Scotland  was 
brought  into  settlement  on  the  part  of  the  wife. 
There  was  an  absolute  trust  for  sale  and  conver- 
sion of  the  husband's  property,  and  invest- 
ment of  the  proceeds,  which  were  to  be  held  in 
trust  for  the  husband  and  wife  successively  for 
life,  and  after  the  decease  of  the  survivor,  in  trust 
"  for  such  child  or  children  of  the  said  intended 
marriage,  and  if  more  than  one,  in  such  shares 
and  in  such  manner  and  form,  and  to  vest  at  such 
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time  or  times,  and  to  be  subject  to  such  powers  and 
restrictions,"  as  the  husband  and  wife  by  deed, 
or  the  survivor,  by  deed  or  will,  should  appoint. 
The  other  trusts  of  the  husband's  property  were 
in  English  form,  and  the  trustees  were  to  have 
"the  usual  powers  for  atlvancement,  maintenance 
and  accumulation,  according  to  the  law  of  Eng- 
land." The  trusts  declared  of  the  wife's  property 
were  exclusively  in  Scotch  form,  the  phraseology 
of  the  general  clauses  was  mainly  Scotch,  and 
the  deed  was  registercKi  in  the  Court  of  Session  in 
Scotland.  The  trustees  named  were  six  in 
number,  four  of  whom  were  Scotch.  There  were 
five  children  of  the  marriage.  The  husband 
having  died  in  1870,  the  wife  by  deed  in 
1871  appointed  the  whole  of  the  trust  funds 
brought  into  settlement  by  the  husband  to 
the  eldest  child  of  the  marriage :  —  Held, 
first,  that  notwithstanding  the  general  rule,  that 
the  construction  of  a  contract  regarding  personal 
estate  is  to  be  determined  by  the  lex  loci  con- 
tracttls,  yet  here,  in  accordance  with  the  manifest 
intention  of  the  parties,  as  evidenced  by  the 
frame  of  the  instrument,  the  marriage  contract 
must,  so  far  as  the  husband's  property  was  con- 
cerned, be  construed  according  to  English  law. 
Chamberlain  v.  Napier,  15  Ch.  D.  614  ;  49  L.  J., 
Ch.  628  ;  29  W.  R.  194. 

Held,  secondly,  that  the  power  to  appoint 
amongst  children  was  exclusive,  and  the  appoint- 
ment of  1871  valid.    lb. 

If  Xarriage  between  Britiili  Subjects  in 
France  is  not  Valid  there,  it  will  not  be  Valid 
here.] — On  a  plea  of  coverture,  where  the  parties, 
British  subjects,  were  married  in  France  : — Held, 
that  if  the  marriage  would  not  be  valid  in  that 
country,  it  would  not  be  so  in  this.  Laeon  v. 
Higgins,  D.  &  R.,  N.  P.  C.  38  ;  3  Stark.  178. 

British  Subject!  in  a  British  Settlement.]— 
British  subjects  resident  in  a  British  settlement 
abroad  are  governed  by  the  laws  of  this  country, 
and  consequently,  with  respect  to  marriage,  by 
the  law  which  existed  here  before  the  marriage 
act,  vis.  the  canon  law.  Lautour  v.  Teesdale,  2 
Marsh.  243  ;  8  Taunt.  880. 

Husband  and  Wife  trading  in  Spain  as  Part- 
ners— ^Who  ought  to  Sue.] — Where  a  husband 
and  wife  carry  on  trade  as  partners  in  Spain, 
they  cannot  sue  as  such  in  our  courts,  nor  main- 
tain a  joint  action  against  persons  resident  in 
this  country,  to  recover  the  amount  of  a  balance 
due  to  the  partnership  account,  without  proof 
being  given  that  by  the  law  of  Spain  a  feme 
covert  is  permitted  to  trade  ;  and  it  is  doubtful 
whether  an  action  could  be  nmintained  by  both 
even  on  such  proof  being  given.  Casio  and 
Pineyro  v. De  Bemalet,  1  C.  &  P.  266;  R.  &  M.  102. 

Bight  of  Widow  to  Sue— French  Law.]— A  wo- 
man who  has  become  by  the  law  of  France  person- 
ally liable  for  her  husband's  debts,  and  has  paid 
them  after  his  death,  and  who  is  by  the  same  law 
entitled  to  sue  a  defendant  in  her  own  right  to  re- 
cover the  money  so  ]paid,  has  a  prim&  facie  right  to 
bring  such  action  in  this  country  without  first 
taking  out  administration  here.  She  is  entitled  to 
the  like  privilege  as  a  donee  by  the  law  of  France 
of  herdeceased  husband's  rights  of  action.  VaTt- 
guelin  v.  Bouard,  15  C.  B.,  N.  S.  341  ;  33  L.  J., 
0.  P.  78 ;  10  Jur.,  N.  S.  566 ;  9  L.  T.  582  ;  12 
W.  R.  128. 


See  also  ante,  col.  986,  and  cases  sub  tit. 
Husband  and  Wife,  IV.  11. 

4.  As  TO  OTHEB  CONTHACTS. 

Bottomry  Bond — ^Foreign  Ship.] — The  owner 
of  cargo  who  ships  it  on  board  a  foreign  vessel, 
ships  it  to  be  dealt  with  by  the  master  according 
to  the  law  of  the  flag,  that  is,  the  law  of  the 
country  to  which  the  vessel  belongs,  unless  that 
authority  be  limited  by  expi*ess  stipulation  at 
the  time  of  the  shipment.  Therefore  a  bond 
made  by  the  master  of  a  foreign  ship  hypothe- 
cating cargo  laden  on  board  such  ship,  if  valid 
accoi^ing  to  the  law  of  the  flag  of  the  ship,  will 
be  enforced  by  the  English  Admiralty  Court,  on 
the  arrest  of  the  ship  and  cargo  at  the  port  of 
London  (the  port  of  discharge  within  the  mean- 
ing of  the  bond),  although  the  conditions  imposed 
by  English  law  as  essential  to  the  validity  of 
such  bond  have  not  been  complied  with.  T/ir 
OaHano  and  Maria,  7  P.  D.  137  ;  61  L.  J.,  P.  67  ; 
46  L.  T.  835 ;  30  W.  R.  766 ;  4  Asp.  M.  C.  535 
— C.  A.  Iteversing  7  P.  D.  1  ;  51  L.  J.,  P.  7  ; 
45  L.  T.  510 ;  30  W.  R.  108  ;  4  Asp.  M.  C  470. 

Lease  by  Englishmen  of  Sporting  Bight  over 
Land  in  Scotland.] — By  Scotch  law  an  instru- 
ment under  seal  is  not  necessary  for  the  convey- 
ance of  a  sporting  right,  and  therefore  the 
stipulations  of  an  unsealed  lease  made  between 
Englishmen  in  England  of  a  sporting  right  over 
land  in  Scothind  may  be  enforced  by  action  in 
the  English  courts,  as  the  provision  of  the  law  of 
England,  that  an  instrument  under  seal  is  neces- 
sary for  the  conveyance  of  a  right  to  an  in- 
corporeal hereditament,  is  not  part  of  the  lex 
fori.  Even  if  such  lease  were  invalid  for  want  of 
a  seal,  the  lessee,  after  having  had  enjoyment  of 
the  right,  could  not  set  up  the  invalidity  as  a 
defence  to  an  action  for  breach  of  a  stipulation 
in  the  lease  to  leave  a  good  breeding  stock  of 
game  on  the  ground  at  the  termination  of  the 
lease.  Adams  v.  Clntterbuck^  10  Q.  B.  D.  403  ; 
52  L.  J.,  Q.  B.  607  ;  48  L.  T.  614  ;  31  W.  R.  723. 

Bill  of  Lading — Collision  between  Ships  be- 
longing to  same  Owners — Excepted  Perils.] — 

The  plaintiffs  shipped  goods  on  board  one  of  the 
defendants'  ships,  the  Eroon  Prins,  under  a  bill 
of  lading,  which  was  in  the  English  language, 
and  described  the  defendants  by  their  corporate 
name,  and  which  excepted,  amongst  other  things, 
"collision  and  accidents,  loss  or  damage  from 
any  act,  neglect  or  default  whatsoever  of  the 
pilots,  master  or  mariners  or  other  servants  of 
the  company  in  navigating  the  ship."  The 
goods  were  lost  by  the  Eroon  Prins  coming  into 
collision  on  the  high  seas  with  the  Atjeh,  which 
also  belonged  to  the  defendants ;  and  the  jury 
found  that,  though  both  ships  were  in  fault,  the 
chief  blame  was  to  be  attached  to  the  Atjeh. 
The  defendant  company,  which  was  composed 
entirely  of  English  shareholders,  in  addition  to 
being  registered  in  England  as  a  limited  com- 
pany, was  also  roistered  in  Holland  as  a  Dutch 
company,  which  was  in  fact  a  bare  trustee  of  the 
ships  for  the  English  company.  The  ships  also 
were  registered  as  Dutch  ships,  and  carried  the 
Dutch  flag.  Such  registration  was  for  the  pur- 
poses of  trading  to  and  from  Dutch  ports.  The 
ships  were  not  registered  under  the  Merchant 
Shipping  Acts  as  British  ships.  In  an  action 
to  recover  the  value  of  the  goods,  based,  first,  on 
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the  contract  to  carry  safely  contained  in  the  bill 
of  lading ;  and  secondly,  in  tort : — Held,  that, 
so  far  as  the  action  was  based  on  contract,  the 
defendants,  as  owners  of  the  Kroon  Prins,  were 
relieved  from  liability  for  the  negligence  of  their 
servants  on  board  that  ship  by  reason  of  the 
exceptions  in  the  bill  of  lading,  which  was  an 
English  contract,  and  must  be  construed  accord- 
ingly ;  also  that  the  defendants  were  not  liable 
either  expressly  or  impliedly  nnder  the  bill  of 
lading,  which  had  reference  only  to  the  carrying 
ship  the  Kroon  Prins,  for  the  negligence  of  their 
servants  on  board  the  Atjeh.  Chartered  Mer- 
cantile Bank  of  India,  London  and  China  v. 
Netherlands  India  Steam  Navigation  Company^ 
10  Q.  B.  D.  521 ;  52  L.  J.,  Q.  B.  220;  48  L.  T. 
546  ;  31  W.  R.  445  ;  47  J.  P.  260— C.  A. 

Held,  also  (per  Brett,  L.  J.)*  that  both  the 
ships  were  English  and  not  Dutch  ships,  not- 
withstanding that  they  were  I'egistered  in  Hol- 
land as  Dutch  ships  and  carried  the  Dutch  flag, 
inasmuch  as  the  nationality  of  a  ship  depends 
upon  the  question  of  ownership.    Ih, 

Ytiitt%  Xajenre— Lex  loei    oontraettts.] — The 

plaintifiEs,  esparto  merchants,  carrying  on  busi- 
ness in  Ix)ndon,  made  a  contract  in  London 
with  the  defendants,  a  banking  company,  also 
carrying  on  business  in  London,  whereby  the 
defendants  agreed  to  supply  certain  quantities 
of  Algerian  esparto  from  time  to  time  to  the 
plaintiffs  in  England,  the  esparto  to  be  pre- 
pared in  Algeria  for  transportation  to  England. 
Owing  to  military  operations  and  other  causes  in 
Algeria,  the  defendants  were  prevented  from 
performing  their  contract,  and  as  a  defence  to 
an  action  for  breach,  pleaded  force  majeure 
under  the  French  Civil  Code,  the  law  prevail- 
ing in  Algeria : — Held,  on  demurrer,  that  the 
paries  being  located  in  England,  and  the  con- 
tract having  been  made  in  England,  as  it  did  not 
appear  that  at  the  time  of  making  the  contract 
the  parties  contemplated  the  application  of  the 
Algerian  law  to  the  performance  of  any  part  of 
the  contract,  such  a  defence  was  bad  according 
to  English  law,  and  could  not  be  sustained. 
Jacobs  V.  Credit  Lyonnais^  49  L.  T.  39.  Affirmed, 
53  L.  J.,  Q.  B.  156— C.  A. 

ArbitratioiLS.] — By  agreement  between  A.  and 
B.  made  in  France,  any  disputes  which  might 
arise  between  them  were  to  be  submitted  by  them 
to  two  arbitrators,  merchants  (n^gociants),  re- 
spectively named  by  them,  who,  in  case  of  dis- 
agreement, were  to  have  power  to  name  an 
umpire.  The  two  or  the  three  referees  might 
also  be  named  by  a  particular  court,  at  the  re- 
quest of  either  party : — Held,  that  the  court 
might  appoint  an  arbitrator  who  was  not  a  mer- 
chant ;  and  also  that  an  act  by  which  it  annulled 
B.'s  nomination  of  an  arbitrator,  on  the  ground 
that  he  was  a  foreigner,  and  appointed  not  two 
other  arbitrators,  but  one,  a  Frenchman,  and  not 
a  merchant,  to  act  as  referee  with  the  nominee 
of  A.,  must  be  taken  to  be  legal  according  to  the 
French  law,  till  the  contrary  was  distinctly 
proved.  Aliron  v.  Fumival^  1  C,  M.  &  R.  277 ; 
4  Tyr.  751  ;  3  D.  P.  C.  202. 

Where  on  breach  of  an  agreement  entered  Into 
in  France,  and  to  be  performed  there,  French 
arbitrators  awarded  a  sum,  including  the  profits 
which  the  plaintiff  would  have  m^e  had  the 
agreement  been  fulfilled  : — Held,  that  the  sum 
might  be  recovered  in  an  action  here  on  the 


award,  as  not  being  shewn  to  be  contrary  to 
French  law.    Ih, 

Insuranoe  in  Lendon — Goods  Shipped  Abroad 
by  undiBolosed  Prineipali.] — The  defendants,  an 
English  firm,  traded  with  D.,  a  Spanish  shipping 
agent  at  Havannah.  The  plaintiffs,  who  were 
Spanish  merchants  at  Havannah,  consigned  a 
cargo  of  goods  to  the  defendants  through  the 
agency  of  D.  The  defendants  knew  that  D.  was 
acting  for  a  third  party  who  was  alluded  to  as 
the  "  interesado,"  but  the  name  of  the  plaintiffs 
was  not  disclosed.  The  defendants  effected  an 
insurance  in  London  on  the  ship  in  the  name  of 
themselves,  and  for  the  benefit  of  all  parties 
interested.  The  ship  having  been  lost,  the 
policy  money  was  paid  to  the  defendants,  and 
D.  being  insolvent,  the  plaintiffs  claimed  the 
whole  of  the  money  after  deducting  the  pre- 
miums and  expenses.  The  defendants  claimed 
a  lien  for  the  balance  of  their  general  account 
due  from  D. : — Held,  that  the  questions  must  be 
determined  according  to  English  law,  and  not 
according  to  the  law  of  Spain,  the  law  of  Spain 
only  being  material  with  regard  to  the  nature 
and  extent  of  the  authority  given  by  the  plain- 
tiffs to  D.  Uermano  v.  Mildred,  9  Q.  B.  D.  530  ; 
51  L.  J.,  Q.  B.  604  ;  47  L.  T.  318 ;  30  W.  R. 
862 — C.  A.  Affirmed  sub  nom.  Mildred  v.  Mas- 
pon»,  8  App.  Cas.  874 ;  53  L.  J.,  Q.  B.  33  ;  32 
W.  R.  125— H.  L.  (E.). 

Aiaignment  of  Bebtt.1 — To  an  action  for  money 
payable  by  the  defendant  to  the  plaintiff,  he 
pleaded  that  C,  a  joint  debtor,  resided  in  Cali- 
fornia in  America,  within  the  jurisdiction  of  a 
court  there.  That  by  the  law  of  California  a 
creditor  might  voluntarily  assign  his  debt  to 
another  person  who  might  in  his  own  name  sue 
the  debtor.  That  the  plaintiff  being  in  California 
assigned  the  debt  to  R.  there,  and  R.  in  his  own 
name  sued  the  defendant  and  C.  for  that  and 
other  debts  in  a  court  there,  having  jurisdiction 
for  the  recovery  of  such  assigned  debts,  and  re- 
covered judgment,  and  the  defendant  'and  C. 
were  liable  to  be  sued  by  R.  in  this  country  upon 
the  judgment.  That  the  judgment  was  for  an 
entire  sum,  making  no  distinction  between  the 
debts,  and  was  partly  satisfied  by  the  levy  of  a 
sum  less  than  the  amount  of  the  judgment,  and 
not  applicable  to  any  one  of  the  debts  recovered 
more  than  to  any  other.  Replication,  that  the 
law  of  California  was  that  the  assignee  might 
reassign  to  the  creditor  the  debt  or  so  much 
thereof  as  was  unsatisfied,  and  the  creditor  might 
sue  in  his  own  name  for  so  much,  notwithstand- 
ing the  assignee  in  the  meantime  had  recovered 
judgment,  unless  the  whole  was  actually  levied. 
That  R.,  before  he  had  received  any  part  of  the 
debt  or  before  any  sum  applicable  tnereto  had 
been  levied,  reassigned  to  the  plaintiff,  by  reason 
whereof  the  plaintiff  became  entitled  to  sue  for 
the  debt  in  his  own  name  as  if  there  had  been  no 
such  assignment  as  mentioned  in  the  plea  : — 
Held,  that,  assuming  the  plea  to  shew  that  the 
assignment  made  in  California  by  the  law  of  that 
country  transferred  the  exclusive  right  to  sue,  it 
was  answered  by  the  replication.  Thompson  v. 
Bell,  3  El.  &  Bl.  236  ;  23  L.  J.,  Q.  B.  169 ;  18 
Jur.  60. 

Carrier— Lost  of  Luggage— Spedal  Contraet] 
— S.,  being  in  England,  took  from  the  P.  and  0. 
Company,  and  paid  for,  a  ticket  for  the  passage 
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from  Southampton  to  Alexandria,  and  from  Suez 
to  Mauritius.  In  the  body  of  the  ticket  the  en- 
gagement of  the  company  was  stated  to  be  sub- 
ject to  the  conditions  and  regulations  indorsed 
thereon.  S.  signed  this  ticket.  There  was  in- 
dorsed a  notice  containing  the  following  clause, 
*'that  the  company  docs  not  hold  itself  liable 
for  damage  to,  or  loss  or  detention  of,  passengers' 
baggage."  S.  lost  one  package  of  his  luggage 
during  the  voyago.  No  evidence  was  given  of 
any  negligence  on  the  part  of  the  company  : — 
Held,  that  the  contract  was  governed  by  the  law 
of  England,  and  that  by  the  terms  of  the  s'pecial 
contract  tlie  company  was  not  liable  for  the  loss 
of  the  package.  Peninsuhr  and  Oritmtal  Steam 
Karigathm  Company  v.  Sharid^  3  Moore,  P.  C.  C 
N.  S.  272  ;  11  Jur..  N.  S.  771  ;  12  L.  T.  808  ;  13 
W.  R.  1049. 

Bond  between  Amerioans  before  the  Indepen- 
dence of  America — Property  Confiscated.] — A. 

and  B.,  being  inhabitants  of  the  United  States 
of  America,  while  those  states  were  colonies 
of  (ireat  Britain,  and  before  the  rebellion  of 
thorn  as  colonics,  B.  executed  a  bond  to  A. 
During  the  rebellion,  after  the  declaration  of 
independence  by  the  American  Congress,  but 
before  the  independence  of  America  was  acknow- 
ledged by  Great  Britain,  both  parties  were  at- 
tainted, their  property  confiscated,  and  vested 
in  the  respective  states  of  which  they  were  in- 
liabitants,  by  the  legislative  acts  of  those  states 
then  in  rebellion,  and  a  fund  provided  for  the 
payment  of  the  debts  of  B, ;  and  afterwards  the 
independence  of  America  was  acknowledged  by 
Great   Britain.     Under  all  these  circumstances 

A.  might  maintain  an  action  on  the  bond  against 

B.  in  England.  Ogden  v.  Folliott,  i  Bro.  P.  C. 
Ill;  3T.  R.  726;  1  H.  Bl.  123. 

Contraeti  on  Bankruptcy.] — ^A  man  and  his 
wife,  who  were  married  in  Batavia,  entered  into 
a  contract  before  the  marriage,  by  which  a  sum 
of  75,000  guilders  was  settled  on  the  wife  for 
her  separate  use.  By  the  law  of  Batavia  no 
marriage  contract  excluding  a  community  of 
goods  has  any  eifect  as  regards  third  parties 
until  registered  in  the  courts  of  that  country. 
'The  contract  was  never  registered.  They  subse- 
quently came  to  England,  where  the  husband 
became  bankrupt,  and  his  wife  claimed  to  prove 
against  his  estate  for  the  sum  settled  : — Held, 
that  the  provision  of  the  law  of  Batavia  respect- 
ing registration  did  not  affect  the  validity  of  the 
contract,  but  only  the  remedy  of  those  claiming 
under  it :  that  all  questions  of  priority  of  credi- 
tors must  be  determined  by  the  law  of  the  country 
where  the  bankruptcy  takes  place ;  and,  therefore, 
that  the  wife  was  not  precluded  by  the  non- 
registration of  the  deed  from  proving  for  ]the 
snm  settled  pari  passu  with  the  other  creditors. 
Melbourn,  Ex  parte ^  6  L.  R.,  Ch.  64 ;  40  L.  J., 
Bk.  25  ;  23  L.  T.  578  ;  19  W.  R.  83. 

A  foreigner  who  has  never  been  in  England  is 
not  subject  to  the  bankruptcy  law,  neither  is  he 
a  debtor  within  s.  6  of  the  Bankruptcy  Act, 
1869.  Blnin,  Ex  parte,  8aroer»,  In  re,  12  Ch.  D. 
522  ;  41  L.  T.  46  ;  28  W.  R.  334— C.  A. 

Where  he  is  a  member  of  a  firm  against  which 
judgment  has  been  recovered  by  default,  and 
whose  goods  have  been  taken  in  execution,  this 
is  no  '*  act  or  de&iult  *'  of  his  such  as  to  constitute 
an  act  of  bankruptcy.    Ih, 


Foreigner  committing  Act  of  Bankmptey  in 
England.] — If  a  foreigner  comes  to  England 
and  contracts  debts  in  England,  and  commits  an 
act  of  bankruptcy  in  England,  he  thereby  gives 
the  Court  of  Bankruptcy  jurisdiction  over  him, 
and  if  he  trades  in  England,  although  his 
principal  place  of  business  is  elsewhere,  he  may 
be  made  bankrupt  upon  an  act  of  bankruptcy 
which  consists  in  departing  from  England  with 
intent  to  defeat  and  delay  his  creditors.  But  a 
foreigner  not  domiciled  in  England  and  not 
carrying  on  trade  in  England,  cannot  be  made 
a  bankrupt  upon  an  alleged  act  of  bankruptcy 
committed  out  of  England.  Crispin,  Ex  parte, 
8  L.  U.,  Ch.  374  ;  42  L.  J.,  Bk.  65  ;  28  L.  T.  483  ; 
21  W.  R.  491. 

5.  jueisdiction  to  enforce  foeeion 
Contracts. 

Foreigner  against  Foreigner  and  English 
Company.] — Bill  filed  by  a  foreigner  against 
another  foreigner,  and  against  au  English  com- 
pany formed  for  working  a  Russian  mine,  to 
restrain  the  English  company  from  paying  to  a 
foreigner  part  of  the  profits  of  the  mine  which 
were  claimed  by  the  plaintiff,  by  way  of  com- 
mission, and  also  for  an  account  of  profits 
against  the  company.  Demurrer  allowed. 
Matthnei  v.  Galftzin,  18  L.  R.,  Eq.  340 ;  43 
L.  J.,  Ch.  536  ;  30  L.  T.  455  ;  22  W.  R.  700. 

Contract  with  a  Foreign  Government.]— When 
a  foreign  government  has  made  a  contract  in 
this  country,  and  has  lodged  money  in  the  hands 
of  agents  in  this  country  for  payment  of  the 
sums  to  become  due  under  the  contract,  the 
court  will  not  refuse  relief  to  the  contractor 
because  the  contract  was  with  a  foreign  govern- 
ment, nor  because  the  foreign  government  does 
not  appear  before  the  court.  Laririere  v. 
Morgan,  7  L.  R.,  Ch,  550  ;  41  L.  J..  Ch.  746  ; 
26  L.  T.  559  ;  20  W.  R.  731. 

When  goods  are  to  be  paid  for  when  received, 
and  money  is  lodged  for  payment  on  the  pro- 
duction of  certificates  from  an  agent  of  the 
purchaser,  the  court,  if  certificates  are  refused, 
may  direct  an  inquiry  and  order  payment  of 
what  is  due  to  the  contractor  who  has  supplied 
the  goods.    lb. 

The  French  government  contracted  in  England 
for  the  purchase  of  a  large  number  of  cartridges, 
which  were  to  be  inspected,  and  when  accepted 
were  to  be  paid  for  through  the  French  ambas- 
sador ;  and  bankers  in  England,  who  had  in  their 
hands  funds  belonging  to  the  French  govern- 
ment, wrote  to  the  contractor  in  England  that  a 
special  credit  for  40,0002.  had  been  opened  in  his 
favour,  and  would  be  paid  to  him  upon  receipt  of 
certificates  from  the  French  ambassador.  Some 
cartridges  were  supplied  and  paid  for,  and  others 
were  delivered  to  agents  for  the  French  govern- 
ment ;  but  other  agents  of  the  French  govern- 
ment alleged  that  the  time  for  the  delivery  had 
expired.  Certificates  were  refused,  and  the 
bankers  refused  to  make  any  further  payments. 
The  contractor  thereupon  filed  a  bill  against  the 
bankers  and  the  French  government,  praying  to 
have  the  balance  of  the  40,000Z.  brought  into 
court,  and  for  an  inquiry  and  payment.  The 
French  government  did  not  appear.  The 
bankers  were  ordered  to  bring  the  money  into 
court;  and  the  contractor  was  declared  to  be 
entitled  to  payment  for  all  cartridges  delivered 
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under  the  contract ;  and  inquiries  what  cartridges 
had  been  delivered  were  directed.    lb. 

Lis  pendens.] — ^A.,  an  Englishman  domiciled 
in  France,  entered  into  a  contract  in  France  with 
B.  a  Frenchman,  for  carrying  out  jointly  certain 
mercantile  undertakings.  In  the  course  of  the 
transactions  large  sums  of  money  came  into  the 
hands  of  C.  and  D.,  foreign  merchants  in  business 
in  London.  A.  filed  a  bill  against  B.,  C,  and  1)., 
alleging  that,  under  the  contract  with  B.,  he  was 
entitled  to  participate  in  the  profits  of  the  under- 
taking, and  praying  for  an  account  from  C.  and 
D.  of  the  money  in  their  hands,  and  that  they 
might  be  restrained  from  handing  it  over  to  B. 
The  defendants  moved  to  stay  all  further  pro- 
ceedings in  the  suit  pending  certain  proceedings 
in  the  French  courts  instituted  by  A.  against  B., 
in  which  a  construction  would  be  put  upon  the 
French  contract : — Held,  that  there  being  por- 
tions of  the  relief  sought  as  to  which  the  defen- 
dants were  bound  to  answer,  the  motion,  which 
was  in  the  nature  of  a  demurrer,  could  not  be 
sustained,  and  must  he  refused  "with  costs,  ff 'i7- 
8on  V.  Ferrand,  13  L.  R.,  Eq.  362  ;  26  L.  T.  387. 

Where  English  Conrts  have  Jorisdiotion.] — 
The  plaintiff  and  defendant  companies  were  pro- 
prietors of  lines  of  railway  in  a  foreign  state 
and  of  offices  in  this  country.  The  plaintiffs 
sued  for  the  use  and  occupation  of  their  station 
in  the  foreign  state  by  the  defendants,  who  stated 
in  defence  that  the  two  companies  were  both 
concessionnaires  of  the  foreign  state ;  that  the 
station  was  built  upon  land  granted  by  that 
state ;  and  that  by  the  express  provisions  of  the 
laws  of  that  state  powers  of  adjusting  all  rights 
arising  out  of  the  respective  claims  of  the  two 
companies  were  vested  in  the  government  of 
that  state : — Held,  that  there  was  nothing  in 
these  allegations  of  the  defendants  to  oust  the 
jurisdiction  of  the  courts  of  this  country.  Bvenos 
Ayres  Jiailioay  Company  v.  Xortheni  Railioay 
of  Buenos  Ayres  Company^  2  Q.  B.  D.  210 ;  46 
L.  J.,  Q.  B.  224  ;  36  L.  T.  148  ;  25  W.  R.  367. 

A  contract  was  entered  into  at  Boulogne, 
where  the  plaintiff  was  resident,  between  him 
and  the  defendant,  who  was  resident  in  Ireland, 
for  the  sale  of  land  in  Ireland.  A  receiver  had 
been  appointed  by  the  Irish  Court  of  Chancery. 
A  bill  was  filed  in  this  country  asking  that 
certain  deeds  relating  to  the  property  might  be 
ordered  to  be  given  up.  A  plea  by  the  defen- 
dant that  the  court  had  no  jurisdiction  was 
allowed.    Blahe  v.  Blake,  18  W.  R.  944. 

A  domiciled  Scotchman  by  his  will  gave  certain 
l^nefits  to  his  wife,  and  she  after  his  death  filed 
a  bill  claiming  her  right  by  the  law  of  Scotland 
to  elect  between  such  benefits  and  one-third  of 
his  movables,  and  her  terce  in  his  heritable 
estate,  and  praying  that  the  value  of  the  objects 
between  which  she  had  to  elect  should  for  the 
purpose  of  her  election  be  ascertained  by  the 
court.  The  devisee  of  the  Scotch  real  estate, 
who  was  also  residuary  legatee,  and  one  of  the 
executors,  filed  a  cross  bill  praying  for  a  general 
administration  of  the  personalty : — Held,  that 
under  the  circumstances  the  court  had  jurisdic- 
tion to  direct  such  inquiries  as  might  be  necessary 
to  guide  the  wife  in  exercising  her  right  of  elec- 
tion, and  as  far  as  possible  to  give  effect  to  it. 
Dwglas  v.  Donglas,  12  L.  R.,  Eq.  617  ;  41  L.  J., 
Ch.  74 ;  25  L.  T.  530 ;  20  W.  R.  65. 

S.  &    Co.,  German   merchants,  carrying  on 


business  in  London  and  Shanghai,  being  in 
Prussia,  entered  into  verbal  negotiations  with 
H.  &  Co.,  merchants  in  Prussia,  for  opening  a 
credit  with  H.  &  Co.,  against  which  S.  &  Co. 
were  to  draw  bills  to  a  certain  amount.  As  a 
security  S.  &  Co.  proposed  to  deposit  with  H.  & 
Co.  the  title-deeds  of  real  estate  at  Shanghai. 
These  negotiations  were  subsequently  carried  on 
by  letters,  written  by  S.  &  Co.  from  London  and 
H.  k  Co.  from  Prussia.  A  final  contract  was 
completed  by  a  letter  written  by  S.  &  Co.  from 
London,  transmitting  the  title-deeds  to  H.  dc  Co., 
and  undertaking  to  register  the  mortgage  at 
Shanghai  as  required  by  the  law  there.  S.  & 
Co.  liquidated  their  affairs  by  arrangement  in 
the  London  Bankruptcy  Court.  They  were  in- 
debted in  a  large  amount  to  H.  &  Co.,  under 
the  above-mentioned  contract.  H.  k  Co.  applied 
for  an  order  that  the  trustee  in  liquidation  should 
convey  the  real  estate  to  them ;  the  mortgage 
had  not  been  n^stered  in  Shanghai,  and  without 
such  registration  was  incomplete  according  to 
the  law  of  Shanghai : — Held,  that  by  whatever 
law  the  contract  was  governed  it  was  personally 
binding  on  S.  &  Co.,  and  the  real  estate  was 
ordered  to  be  sold,  and  the  proceeds  paid  to  H. 
&  Co.  Holthansen,  Ex  parte^  Srheihler,  In  re^ 
9  L.  R.,  Ch.  722  ;  44  L.  J.,  Bk.  26 ;  31  L.  T.  13. 

Held,  by  Mellish,  L.  J.,  that  looking  to  the 
nature  of  the  security,  and  the  letter  by  which 
the  deposit  was  completed,  and  which  was  writ- 
ten and  i>osted  in  Ijondon,  the  contract  must  be 
construed  according  to  the  law  of  England.    Ih, 

English  Policy  of  Insurance.] — A  policy  of 
marine  insurance  was  effected  with  English 
underwriters  by  an  English  merchant  upon  goods 
shipped  in  a  French  ship,  and  it  was  thereby 
provided  that  general  average  was  to  be  payable 
as  per  judicial  foreign  statement.  The  ship  was 
damaged  by  a  collision  and  put  into  port  for 
repairs,  the  cargo,  however,  being  uninjured. 
The  master,  not  having  funds  to  do  the  necessary 
repairs,  gave  a  bottomry  bond  on  ship,  freight, 
and  cargo.  The  ship  and  freight  proving  in- 
sufficient to  satisfy  the  bond,  the  assured  had  to 
pay  the  deficiency^  in  order  to  obtain  possession 
of  his  goods : — Held,  that  the  policy  was  not  to 
be  construed  according  to  French  law,  except  so 
far  as  the  parties  had  expressly  stipulated  that 
it  should  be,  and  that  there  being  no  loss  by 
perils  of  the  sea  according  to  English  law,  the 
assured  could  not  recover  from  the  underwriters 
the  amount  which  he  had  paid  as  above  men- 
tioned. Greer  v.  Poole,  6  Q.  B.  D.  272  ;  49  L.  J.. 
Q.  B.  463  ;  42  L.  T.  687  ;  28  W.  R.  682. 


War   Bisk — ^Destmction   of  Cargo   by 


Enemy — Sight  to  Compensation.] — The  plain- 
tifb,  underwriters,  granted  to  the  defendants 
valued  policies  of  insurance,  including  war 
risks,  on  a  cargo  of  a  United  States  merchant 
ship.  Such .  cargo  during  the  insured  voyage 
was  totally  destroyed  by  the  Alabama,  a  cruiser 
of  the  Confederate  States  then  at  war  with  the 
United  States  of  America ;  and  the  plaintiffs 
paid  to  the  defendants,  as  and  for  an  actual 
total  loss,  the  amounts  named  in  the  policies, 
but  the  real  value  of  the  cargo  exceeded  the  sum 
so  paid.  The  loss  of  this  cargo  formed  one  of 
the  items  of  claims  made  by  the  United  States 
against  Great  Britain,  in  respect  of  the  damage 
done  by  the  Alabama  and  other  Confederate 
cminers,  which  was  referred  to  arbitration,  and 
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resulted  in  an  award  under  which  Great  Britain 
paid  the  sum  awarded  for  compensation  to  the 
United  States.  Afterwards  the  United  States 
passed  an  Act  of  Congress  for  constituting  a 
court  for  the  distribution  of  this  sum  amongst 
its  subjects  who  had  been  injured  and  whose 
claims  should  be  allowed  by  that  court  under 
the  provisions  of  such  act,  by  which  it  was 
declared  in  effect  that  no  claim  should  be  allowed 
for  which  the  party  injured  had  received  com- 
pensation from  any  insurer  ;  but  that  if  such 
compensation  should  be  not  equal  to  the  loss 
actually  suffered,  allowance  might  be  made  for 
the  difference  ;  and  that  no  claim  should  be 
allowed  by  or  on  behalf  of  any  insurer,  either  in 
his  own  right  or  of  that  of  the  party  insured. 
The  defendants  claimed  in  such  court  and  re- 
ceived a  sum  out  of  such  compensation-money 
for  so  much  of  their  loss  as  exceeded  the  snm 
insured.  The  plaintiffs  having  paid  for  a  total 
loss,  sued  the  defendants  for  the  compensation- 
money  they  had  so  received  :— Held  (Baggallay, 
L.  J.,  dissenting),  that  this  money  was  no  part 
of  the  salvage,  but  was  given  to  the  defendants 
under  the  Act  of  Congress  as  a  pure  gift,  and 
that  therefore  the  plaintiffs  were  not  entitled  to 
recover  it.  Bumand  v.  Rodocaimchiy  7  App. 
Cas.  823  ;  51  L.  J.,  Q.  B.  548  ;  47  L.  T.  277  ;  31 
W.  R.  66  ;  4  Asp.  M.  C.  576— H.  L.  Affirming 
6  Q.  B.  D.  633  ;  50  L.  J.,  Q.  B.  284 ;  44  L.  T. 
638  ;  29  W.  R.  460— C.  A. 

V.     TORTS. 

Committed  Abroad.]— An  action  will  lie  in 
respect  of  an  assault  or  other  tort  committed 
by  an  English  subject  on  another  English  sub- 
ject beyond  this  realm,  provided  that  the  foreign 
law  prevailing  on  the  spot  gives  compensation 
or  damages  for  the  offence  to  the  party  injured. 
tSeymour  (^LordT)  v.  Scott,  1  H.  &  C.  219  ;  32  L.  J., 
Ex.  61 ;  9  Jur.,  N.  S.  522  ;  8  L.  T.  611  ;  11  W.  R. 
169— Ex.  Ch. 

ColliBion  between  Britieh  and  Foreign  VoBBel 
on  High  8eaB.] — In  an  action  in  personam 
brought  by  the  owners  of  a  British  vessel  against 
the  owners  of  a  Spanish  vessel  to  recover 
damages  caused  to  the  British  vessel  by  collision 
with  the  Spanish  vessel  on  the  high  seas,  the 
defendants  pleaded  that  they  were  Spanish 
subjects,  and  that  if  there  was  any  negligence 
on  the  part  of  those  in  charge  of  the  Spanish 
vessel  it  was  negligence  for  which  the  master 
and  crew  alone,  and  not  the  defendants,  were 
liable  according  to  the  law  of  Spain  : — Held,  bad 
on  demurrer.  TJhc  Leon,  6  P.  D.  148  ;  60  L.  J.,  P. 
69  ;  44  L.  T.  613  ;  29  W.  R.  916  ;  4  Asp.  M.  C.  404. 

The  owners  of  a  foreign  ship  claimed  damages 
for  a  collision  between  their  ship  and  an  English 
ship  in  Belgian  waters.  The  owners  of  the 
English  ship  pleaded  that,  by  the  Belgian  laws, 
pilotage  was  compulsory  in  the  place  where  the 
collision  occurred : — Held,  that  the  owners  of 
the  foreign  ship  were  entitled  to  reply,  that  by 
the  same  laws  the  owner  of  the  wrong-doing 
vessel,  although  compelled  to  take  a  pUot  on 
board,  continued  liable  for  the  damages.  TJie 
Halley,  2  L.  R.,  Adm.  3 ;  37  L.  J.,  Adm.  1  ;  17 
L.  T.  329  ;  16  W.  R.  284. 

A  ship  belonging  to  a  foreign  sovereign,  but 
used  by  him  as  a  merchant  vessel  for  trading 
purposes,  is  liable  to  be  proceeded  against  in 
rem  in  the  Admiralty  Court  for  damage  done 


to  another  ship  by  collision.  Tlte  Ckarkieh, 
42  L.  J.,  Adm.  17  ;  28  L.  T.  513. 

Declaration  for  an  injury  done  to  a  ship  of  the 
plaintiffs  on  the  high  seas,  by  her  being  run  foul 
of  by  a  ship  of  the  defendant,  under  the  care, 
direction,  and  management  of  his  mariners  and 
servants.  Plea,  that  the  ship  secondly  mentioned 
ran  foul  of  the  plaintiffs'  snip  on  a  part  of  the 
high  seas,  situate  between  the  kingdoms  of 
England  and  France,  and  out  of  the  British 
dominions ;  that  at  the  time  the  defendant  was 
a  subject  of  the  king  of  the  French,  and  was  a 
holder  and  proprietor  of  shares  in,  and  acting 
director  of,  a  society  or  company  established  in 
France  by  royal  ordinance,  according  to  the  laws 
of  that  kingdom  ;  and  that,  at  the  time  of  the 
collision,  the  company,  being  subjects  of  the 
king  of  the  French,  were  the  owners  of  the  ship, 
and  by  their  mariners  and  servants  were  navi- 
gating the  same  as  subjects  of  the  king  of  the 
French  for  objects  for  which  the  company  was 
established,  and  upon  that  part  of  the  high  seas 
before  mentioned ;  and  the  company  by  their 
mariners  and  servants  committed  the  grievances 
in  the  declaration  ;  and  that  the  defendant  never 
was  possessed  of  or  interested  in  the  ship,  other- 
wise than  as  such  holder  and  proprietor  of 
shares ;  that  by  the  law  of  France  the  defendant 
was  not  responsible  for  or  liable  to  be  sued  or 
impleaded  individually,  or  in  his  own  name  or 
person,  in  respect  of  the  causes  of  action  in  the 
declaration  mentioned  ;  but  the  company  alone 
by  their  style  or  title,  or  the  master  or  person  in 
command  of  the  ship  for  the  time  being,  was 
responsible  for,  and  liable  to  be  sued  and  im- 
pleaded for,  the  causes  of  action  ;  and  that  the 
defendant  never  was  master  or  in  command  of 
the  ship  : — Held,  that,  if  the  true  construction 
of  this  plea  was,  that,  by  the  law  of  France,  the 
defendant  was  not  liable,  inasmuch  as  a  body 
established  by  the  French  law,  and  analogous  to 
an  English  corporation,  were  the  proprietors  of 
the  ship,  and  alone  liable  for  the  acts  of  the 
master,  it  disclosed  a  good  defence  to  the  action ; 
but  that,  if  the  plea  only  meant  that  in  the 
French  courts  the  mode  of  proceeding  would  be 
to  sue  the  defendant  jointly  with  the  other 
shareholders  of  the  company  under  the  name  of 
their  association,  it  was  bad,  it  being  no  objec- 
tion to  a  suit  in  this  country,  that  it  would  have 
been  instituted  in  a  different  form  in  the  country 
where  the  cause  of  action  arose.  General  Steam 
Navigation  Company  v.  Ouillon,  11  M.  &  W. 
877  ;  13  L.  J.,  Ex.  168. 

Another  plea,  that  the  company,  for  the  re- 
covery of  the  damages  sustained  by  them  by  the 
negligence  and  mismanagement  of  the  plaintiffs 
of  their  ship,  sued  and  prosecuted,  according  to 
the  law  of  France,  a  writ  of  summons  to  the 
plaintiffs,  whereby  they  were  required  to  appear 
before  the  Court  of  the  Commercial  Tribunal  of 
Havre,  in  order  that  the  court  might  inquire 
whether,  on  the  day  in  the  declaration  mentioned, 
the  ship  of  the  plaintiffs  did,  by  the  negligence 
and  mismanagement  of  their  officers  or  crew, 
run  on  board  of  the  ship  of  the  company, 
whereby  she  was  sunk  ;  and  to  hear  themselves 
condemned  in  person  and  goods  ;  the  court 
having  jurisdiction  over  the  cause  and  the 
matters  therein  arising.  The  plea  proceeded  to 
state  that  the  plaintifi  accordingly  appeared  in 
the  court  at  Havre,  and  defended  themselves 
against  the  claim  of  the  company,  and  insisted 
that  the  collision  proceeded  from  the  negligence 
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of  the  servants  of  the  defendant ;  and  that  the 
court  adjudged,  that  the  plaintiff'  b^£P»  ^7  ^^^ 
negligence  of  the  plaintiffs  by  their  officers  and 
crew,  ran  on  board  of  and  sank  the  ship  of  the 
company,  and  condemned  the  plaintifEs  in 
damages  ;  and  alleged,  that  the  several  matters 
of  defence  so  insisted  on  by  the  plaintiffs  in  the 
court  at  Havre,  and  the  grievances  in  the 
declaration  mentioned,  were  the  same  identical 
causes  of  defence  and  matters  of  grievance,  and 
that  the  very  identical  question,  whether  the 
defendant,  by  his  mariners  and  servants  was 
guilty  of  the  grievance  in  the  declaration  men- 
tioned, arose  and  became  material  in  the  suit  in 
the  court  at  Havre  ;  and,  being  there  examined 
into,  it  was  adjudged  by  the  court,  having  juris- 
diction in  that  behalf,  that  neither  the  defendant 
nor  the  company,  by  his  or  their  mariners  or 
servants,  was  or  were  guilty  thereof.  The  plea 
concluded  with  an  averment,  that,  by  the  law  of 
France,  the  judgment  so  recovered  in  the  French 
court  was  an  al^olute  and  final  bar  to  any  action 
by  the  plaintiffs  against  the  defendant  in  respect 
of  the  grievances  and  causes  of  action  in  the 
declaration  mentioned : — Held, bad  in  substance, 
for  not  stating  that  the  plaintiffs  were  French 
subjects  or  residents,  or  were  even  present  in 
France  when  the  suit  there  was  commenced,  so 
as  to  be  bound  by  reason  of  allegiance  or  domicil, 
or  temporary  presence,  by  a  decision  of  a  French 
court.    lb, 

English  Ships  injuring  Foreign  Piers.] — An 
English  company,  possessed  of  a  pier  in  a  port 
in  Spain,  instituted  a  cause  of  damage  against 
an  English  ship  for  negligently  injuring  the  pier. 
The  shipowners  pleaded  that  by  the  law  of  Spain 
the  masters  and  mariners  of  a  ship,  and  not  the 
owners,  were  liable  for  negligent  navigation  : — 
Held,  that  the  case  was  governed  by  the  law  of 
Spain,  and  that  that  part  of  their  answer  ought 
not  to  be  struck  out.  The  M.  Moxhani^  1  P.  D. 
107 ;  46  L.  J.,  P.  17  ;  34  L.  T.  559 ;  24  W.  R. 
650— C.  A.  Reversing  1  P.  D.  43;  45  L.  J., 
Adm.  36. 

VI.    PROCEDURE. 
1.  Pabties  to  Sue  and  be  Sued. 

Foreign  Sovereign.]  —  A  foreign  sovereign 
prince  may  sue  in  this  country  in  equity  as  well 
as  at  law  in  his  political  capacity.  Spain  (^King^ 
V.  JIullet,  1  C.  &  F.  333  ;  1  Dow  &  Clark,  169. 

To  attempt  to  make  a  foreign  sovereign  or 
state  amenable  to  the  jurisdiction  of  our  courts 
would  be  offensive  to  the  spirit  and  principles 
of  international  law,  and,  therefore,  a  foreign 
sovereign  or  state  cannot  be  served  with  a  writ 
or  other  process  of  onr  courts.  The  only  apparent 
exceptions  to  this  rule  are — (1)  Where  a  foreign 
sovereigpQ  or  state  has  come  into  our  courts  to 
seek  redress  against  a  defendant ;  in  which  case 
the  defendant  may  assert  any  claim  he  has  by 
way  of  counter-claim  or  cross  action,  in  order 
that  complete  justice  may  be  done ;  (2)  Where 
both  the  plaintiff  and  a  foreign  sovereign  or 
state  have  claims  npon  funds  in  the  hands  of 
third  persons  within  the  jurisdiction  of  the 
English  courts;  in  which  case  the  foreign 
sovereign  or  state  may  be  joined  as  a  defendant, 
in  order  to  be  enabled  to  assert  any  claim  to  the 
funds  in  question.  Stnyusherg  v.  Cotta  Rioa 
^Republic),  44  L.  T.  199  ;  29  W.  R.  125— C.  A. 

An  action  cannot  be  maintained  in  any  English 


court  against  a  foreign  potentate  for  anything 
done  or  omitted  to  be  done  by  him  in  his  public 
capacity  as  representative  of  the  nation  of  which 
he  is  the  head  ;  and  no  English  court  has  juris- 
diction to  entertain  any  complaints  against  him 
in  that  capacity.  i)e  Ilaber  v.  Portvgal 
(^Quecn)^  Wandsworth  v.  Spain  {Queen),  17  Q.  H. 
171  ;  20  L.  J.,  Q.  B.  488  ;  16  Jur.  164. 

A  foreign  sovereign,  coming  to  England,  can- 
not be  made  responsible  in  the  courts  here,  for 
acts  done  by  him,  in  his  sovereign  character,  in 
his  own  country  : — Held,  therefore,  that  the 
King  of  Hanover,  who  was  also  a  British  subject, 
and  was  in  England,  exercising  his  rights  as 
such  subject,  could  not  be  made  to  account  in 
the  Court  of  Chancery  for  acts  of  state  done  by 
him  in  Hanover  and  elsewhere  abroad,  in  virtue 
of  his  authority  as  a  sovereign,  and  not  as  a 
British  subject.  Brunnciek  (^Duke)  v.  Hanoter 
(^King),  2  H.  L.  Cas.  1. 

Where  a  foreign  prince  is  defendant,  he  stands 
on  the  same  footing  with  ordinary  suitors  as  to 
the  rules  and  practice  of  the  court.  Spain 
(^King)  v.  JiulleU  4  C.  &  F.  333  ;  1  Dow  &  Clark, 
169 ;  S.  P.,  Columbian  Gorernvient  v.  Roth- 
ttchildj  1  Sim.  94. 

A  foreign  sovereign  who,  for  the  purpose  of 
obtaining  his  property,  submits  to  be  made  a 
defendant  in  an  action,  does  not  thereby  lose 
his  rights.  Vavasteur  v.  Kntppy  9  Ch.  D.  351  ; 
39  L.  T.  273  ;  28  W.  R.  642— C.  A. 


The  Khedive  of  Egypt.]  — The  Khedive  of 
Egypt  is  not  a  sovereign  prince,  and  is,  there- 
fore, not  entitled  to  claim  the  exemption  for 
himself  and  his  property  from  the  ordinary  pro- 
cess of  the  courts  of  this  country,  which  is,  by 
international  law  founded  npon  the  comity  of 
nations,  accorded  to  foreign  sovereigns.  The 
Charkieh,  42  L.  J.,  Adm.  17  ;  28  L.  T.  513. 

A  sovereign  prince  is  exempted  from  the 
jurisdiction  of  the  tribunals  of  a  state  in  which 
he  happens  to  be,  absolutely  so  far  as  his  person 
is  concerned,  and,  with  respect  to  his  property, 
at  least  so  far  as  that  is  connected  with  the 
dignity  of  his  position  and  the  exercise  of  his 
public  functions ;  no  proceeding  in  rem  can  be 
instituted  against  the  property  of  a  sovereign 
prince  if  the  res  can  be  in  any  fair  sense  said 
to  be  connected  with  the  jus  coronse  of  the 
sovereign,  but  other  property  of  a  sovereign 
may  be  proceeded  against  in  rem.     lb. 

A  sovereign  prince  by  engaging  in  trade  may 
waive  the  privilege  which  he  otherwise  pos- 
sesses of  being  exempt  from  the  jurisdiction  of 
the  tribunals  of  a  state  in  respect  of  the  property 
so  engaged.     lb. 

lUnisterB  Suing  on  Behalf  of  Sovereign.]— 

The  minister  of  a  foreign  state  does  not  repre- 
sent his  sovereign  for  the  purpose  of  suing  in 
this  country  in  his  own  name  in  respect  of  his 
sovereign's  property.  Penedo  {Bartyn)  v.  John- 
soiij  29  L.  T.  452  ;  22  W.  R.  103. 

Bight  of  Ooverament  to  Sne  after  Be  volution.] 

— The  government  formed  during  a  revolution  in 
Sicily  seized  upon  the  king's  treasures  and  remitted 
part  of  it  to  persons  in  this  country,  to  purchase 
steamships,  and  they  applied  the  remittance  ac- 
cordingly : — Held,  that  the  king,  who  had  re- 
established his  authority,  was  entitled  to  sue  for 
one  of  the  ships,  which  remained  in  the  port  of 
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London.  Two  Sicilies  (.King')  v.  Wilcox^  1  Sim., 
N.  S.  332  ;  19  L.  J.,  Ch.  202  ;  14  Jur.  163. 

Where  a  de  facto  insurrectionary  government 
raises  funds  by  taxes  and  contributions  : — Held, 
that  upon  their  subjection  the  proceeds  pass  to 
the  re-established  government,  subject  to  such 
conditions  as  the  de  facto  government  may  have 
entered  into.  United  States  of  America  v. 
Prioleau,  2  H.  &  M.  659 ;  12  Jur.,  N.  S.  724. 

Upon  the  suppression  of  a  rebellion,  the  re- 
stored legitimate  government  is  entitled,  as  of 
right,  to  all  moneys,  goods  and  treasure  which 
were  public  property  of  the  government  at  the 
time  of  the  outbreak;  such  right  being  in  no 
way  affected  by  the  wrongful  seizure  of  the  pro- 
perty by  the  usurping  government.  United 
States  of  America  v.  Jfllae,  8  L.  R.,  Eq.  69 ; 
38  L.  J.,  Ch.  406  ;  17  W.  R.  764. 

But  with  respect  to  property  which  has  been 
voluntarily  contributed  to,  or  acquired  by,  the 
insurrectionary  government  in  the  exercise  of 
its  usurped  authority,  and  has  been  impressed  in 
its  hands  with  the  character  of  public  property, 
the  legitimate  government  is  not,  on  its  restora- 
tion, entitled  by  title  paramount,  but  as  suc- 
cessor only  (and  to  that  extent  recognizing  the 
authority)  of  the  displaced  usurping  govern- 
ment ;  and  in  seeking  to  recover  such  property 
from  an  agent  of  the  displaced  government  can 
only  do  so  to  the  same  extent  and  subject  to  the 
same  rights  and  obligations  as  if  that  govern- 
ment hsS  not  been  displaced,  and  was  itself  pro- 
ceeding against  the  agent.    lb. 


After    Bestoration.]  —  The    recognized 


sovereign  of  a  foreign  country,  who  has  been 
displaced  by  a  usurping  government  de  facto, 
is  held  here  to  succeed,  upon  the  restoration  of 
his  authority,  to  all  the  rights  of  the  usurping 
government,  and  to  the  public  property  which  it 
has  acquired,  and  he  is  the  proper  person  to 
sue  in  respect  of  it.  United  States  of  America 
V.  Prioleau,  36  L.  J.,  Ch.  7  ;  11  Jur.,  N.  S.  792  ; 
13  L.  T.  92  ;  13  W.  R.  1062. 

But,  semble,  that  the  reco^ized  sovereign  so 
succeeds  to  the  property,  subject  to  all  the  con- 
tracts entered  into  here  by  the  government  de 
facto,  whether  with  foreigners  or  natural-born 
subjects.     Ih. 

Bankruptcy.] — It  was  deposed  that  two  out 
of  three  provisional  syndics  may,  by  the  law  of 
France,  sue  td  recover  debts  due  to  a  bankrupt, 
and  without  the  previous  authority  of  the  Juge 
Commissaire : — Held,  that  they  may  so  sue  in 
this  country  unless  the  French  law  is  shewn  to 
be  contrary.  Alivon  v.  Furnival^  1  C,  M.  &  R. 
277  ;  4  Tyr.  761 ;  3  D.  P.  C.  202. 

Held,  also,  that  the  act  of  the  two  syndics 
sufficiently  implied  the  absence  or  want  of  con- 
sent of  the  third,  without  shewing  his  absence  or 
want  of  consent.    Ih. 

Evidence  was  given  that,  by  French  law,  two 
out  of  three  provisional  syndics  may  sue  for  the 
debts  due  to  the  bankrupt,  and  no  contradiction 
being  offered  : — Held,  that  they  may  so  sue  in 
this  country.    Ih. 

The  declaration  averred,  that  a  party,  a 
Frencliman,  was  a  bankrupt.  The  evidence  was, 
that  he  was  only  "en  ^tat  de  faillite,"  or  in- 
solvent : — Held,  no  variance,  as  the  English 
bankrupt  does  not  appear  identical  with  the 
French  **  banqueroute."    Ih 


Scotch.] — To  an  action  by  a  trustee  of  a 

Scotch  bankrupt  for  money  received  by  the  de- 
fendant for  the  use  of  the  plaintiff,  as  trustee, 
after  the  bankruptcy,  and  for  interest  upon 
money  due  from  the  defendant  to  the  plaintiff, 
as  trustee,  forborne  to  the  defendant  at  his  re- 
quest, it  is  a  good  defence  that  there  were 
mutual  credits  between  the  bankrupt  and  the 
defendant,  and  that,  by  the  Scotch  law,  the 
trustee  is  only  entitled  to  sue  for  the  balance. 
Macfarlam  v.  Norris,  2  B.  &  S.  783  ;  31  L.  J., 
Q.  B.  245  ;  9  Jur.,  N.  S.  374  ;  6  L.  T.  492. 

Power  of  Eoreigner,  incapacitated  Abroad 
from  Suing,  to  Sue  in  Englisli  Courts.] — The 

courts  of  this  country  will  not  recognize  a  state 
of  disability  not  known  to  the  law  of  this 
country.  A  French  subject  adjudicated  a  "pro- 
digal" by  a  French  court,  though  by  French 
law  unable  to  sue  without  his  "  Conseil  Ju- 
diciaire,"  can  sue  in  the  courts  of  this  country 
independently.  Worms  v.  De  Valdor^  49  L.  J., 
Ch.  261  ;  41  L.  T.  791  ;  28  W.  R.  346. 

Sning Foreigner.] — When  a  foreigner  is  actually 
out  of  Scotland,  having  at  the  time  no  property 
in  that  country,  a  Scotch  creditor  must  proceed 
against  him  in  the  foreign  jurisdiction,  accord- 
ing to  the  universal  maxim,  actor  sequitur  fonim 
rei.  Lotulmi  and  North-  Western  Railway  Com- 
pany V.  Lindsay^  3  Macq.  H.  L.  Cas.  99  ;  4  Jur., 
N.  S.  343. 

But  if  the  foreigner  is  the  owner  of  land  or 
heritable  property  in  Scotland,  the  Scotch  court 
will  entertain  jurisdiction  over  him  in  respect  of 
that  land.  Or  if  the  foreigner  has  even  mov- 
able or  personal  effects  in  Scotland  ;  or,  if  there 
is  a  debt  owing  to  him  in  Scotland,  an  arrest- 
ment may  be,  ad  fundandam  juriedictionem, 
upon  which  the  Scotch  court  will  proceed 
against  such  foreigner,  though  absent.    lb. 

A.,  who  was  domiciled  in  Scotland,  having  a 
cause  of  action,  which  arose  in  England,  against 
an  English  railway  company,  for  the  purpose  of 
having  the  question  tried  in  Scotland,  arrested 
or  attached  the  debts  belonging  to  the  company, 
jurisdictionis  fundandse  causil : — Held,  that  the 
courts  of  Scotland  had  jurisdiction  to  tiy  the 
action.    Ih, 

An  action  of  debt  having  been  brought  for 
arrears  of  a  rent-charge  upon  lands  in  Australia 
prior  to  the  commencement  of  the  Judicature 
Act : — Held,  that  the  venue  in  such  action  was 
local,  and  that  it  could  not  therefore  be  main- 
tained in  this  country.  Whitaher  v.  Forbes^  1 
C.  P.  D.  51  ;  45  L.  J.,  C.  P.  140  ;  33  L.  T.  582  ;  24 
W.  R.  241— C.  A. 

Bestraining  Agent  of  Foreign  Government  from 
transmitting  Securitiea.]  —  Though  a  foreign 
government  cannot  be  sued  in  this  country  with- 
out its  own  consent,  yet  the  agent  of  a  foreign 
government  may  be  restrained  from  transmitting 
to  it  securities  which  the  bill  alleges  should  be 
deposited  in  this  country.  Foreign  Bojidholders 
(^Corporation')  v.  Pastor,  23  W.  R.  109. 

2.  Evidence. 

Proof  of  Foreign  Laws.]— Foreign  laws  must 
be  proved  as  facts,  if  a  question  arises  on  their 
existence.    Mostyn  v.  Fabrigas,  Cowp.  174. 

In  an  action  founded  on  foreign  laws  properly 
broaglit  before  the  courts  here,  they  will  receive 
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evidence   of    sach    laws,    and    give    judgment : 
accordingly  upon   the    contract.     Crawford  v. 
Wittejiy  Loflft,  154  ;  1  Doogl.  4,  n. 

When  the  cause  of  action  accruer  in  Scotland, 
and  infancy  is  pleaded,  the  defendant  must  shew 
that  infancy  is  a  legal  defence  to  the  demand,  by 
proving  the  law  of  that  country  in  that  respect. 
Male  V.  Itoherts,  3  Esp.  163. 

A  Jewess  may  be  permitted  to  give  parol  evi- 
dence of  her  own  divorce  in  a  foreign  country, 
according  to  the  custom  of  the  Jews  there. 
Qaner  v.  Laneshorough  {Lady"),  Peake,  18. 

As  cases  arise,  in  which  the  rights  of  parties 
litigating  in  English  courts  cannot  be  determined 
without  ascertaining  to  some  extent  what  is  the 
foreign  law  applicable  in  such  cases,  foreign  law 
and  its  application,  like  any  other  results  (^ 
knowledge  and  experience  in  matters  of  which 
no  knowledge  is  imputed  to  a  judge,  must  be 
proved  as  facts  are  proved,  by  appropriate  evi- 
dence, Le.  by  properly  qualified  witnesses,  or  by 
witnesses  who  can  state  from  their  own  know- 
ledge and  experience,  gained  by  study  and  prac- 
tice, not  only  what  are  the  words  in  which  the 
law  is  expressed,  but  also  what  is  the  proper  in- 
terpretation of  those  words,  and  the  legal  mean- 
ing and  effect  of  them  as  applied  to  the  case  in 
question.  Adso-n  (^EarV)  v.  Bridport  {Lord)j  8 
Bcav.  527  ;  10  Jur.  871. 

Witnesses,  in  giving  their  testimony  on  a 
foreign  law,  may,  if  they  think  fit,  refer  to  laws 
or  to  treaties,  for  the  purpose  of  aiding  their 
memory  upon  the  subject  of  their  examination  ; 
but,  in  general,  it  is  the  testimony  of  the  witness, 
and  not  the  authority  of  the  law  or  of  the  text 
writer,  detached  from  the  testimony  of  the  wit- 
ness, which  is  to  influence  the  judge.    I  h. 

Where  Difference  in  Law  Im  Alleged,  it  must 
be  Proved.] — Where  reliance  is  placed  upon  a 
difference  between  the  law  of  England  and  the 
law  of  a  foreign  state,  the  party  is  bound,  by 
witnesses  or  books  of  authority,  to  shew  that 
there  is  such  a  difference.  Smith  v.  Gmdd^  4 
Moore,  P.  C.  0.  21 ;  6  Jur.  643. 

Skilled  WitnesBes  as  to  Foreign  Lawi.] — ^A 

professional  or  an  official  witness,  giving  evi- 
dence as  to  a  foreign  law,  may  refer  to  foreign 
law  books  to  refresh  his  memory,  or  to  correct  or 
confirm  his  opinion  ;  but  the  law  itself  must  be 
taken  from  his  evidence.  Sussex  Peerage^  11 
C.  &  F.  85  ;  8  Jur.  793. 

A  Roman  Catholic  bishop,  holding  the  ofiice 
of  coadjutor  to  a  vicar-apostolic  in  this  country, 
is,  in  virtue  of  that  office,  to  be  considered  as  a 
person  skilled  in  the  matrimonial  law  of  Rome, 
and,  therefore,  admissible  as  a  witness  to  prove 
that  law.    Ih, 

A  foreign  written  law  may  be  proved  by  parol 
evidence  of  a  witness  learned  in  the  law  of  that 
country.  De  Bode  (^Baron)  v.  Reg,  (in  error\  8 
Q.  B.  208  ;  10  Jur.  217. 

A  witness  expert  in  the  law  of  a  foreign 
country  called  to  prove  what  the  law  is  should 
state  on  his  responsibility  what  that  law  is,  and 
not  read  any  fragments  of  a  code.  Coclts  v. 
Purdavj2  C.  &  K.  269. 

The  law  of  a  foreign  country  on  a  given  sub- 
ject may  be  proved  by  any  person  who  (though 
not  a  lawyer  or  a  person  who,  by  reason  of  his 
having  filled  any  public  office,  may  be  presumed 
to  be  acquainted  with  the  law)  is  or  has  been  in 
ft  position  to  render  it  probable  that  he  would 


make  himself  acquainted  with  it.  Vafider  Doncht 
V.  Thelhissan,  8  Q.  B.  812  ;  19  L.  J.,  Q.  B.  12. 

Therefore,  an  hotel  keeper  in  London,  a  native 
of  Belgium,  who  stated  that  he  had  formerly 
carried  on  the  business  of  a  merchant  and  com- 
missioner of  stocks  in  Brussels,  was  permitted  to 
prove  the  law  of  Belgium  on  the  subject  of  tbo 
presentment  of  a  promissoiy  note  made  in  that 
country,  payable  at  a  particular  place.    Ih, 

An  opinion  of  a  Scotch  advocate  was  in  evi- 
dence. The  judge  considering  that  there  was 
implied  therein  an  opinion  on  a  question  of 
Scotch  law  raised  in  the  suit,  decided  the  ques- 
tion on  that  evidence.  Macdonald  v.  Macdonald^ 
U  L.  R.J  Eq.  60 ;  41  L.  J.,  Ch.  566  ;  S.  C,  26 
L.  T.  685  ;   20  W.  R.  739. 

On  a  trial  for  bigamy  a  woman  was  called  as 
a  witness,  who  stated  that  she  was  present  at  a 
ceremony  performed, in  a  private  house  in  Scot- 
land, by  a  minister  of  some  religious  denomina- 
tion ;  that  she  herself  was  married  in  the  same 
way,  and  that  parties  always  married  in  Scot- 
land in  private  houses  : — Held,  that  she  was  not 
a  competent  witness  to  prove  the  law  of  Scot- 
land as  to  marriage,  and  that  her  evidence  did 
not  prove  the  fact  of  a  marriage,  i?^.  v.  Povey^ 
6  Cox,  C.  C.  83 ;  Dears.  C.  C.  32  ;  22  L.  J., 
M.  C.  19  ;  17  Jur.  120. 


Who    Competent.] — A    witness   whose 


knowledge  of  the  law  of  a  foreign  country  is  de- 
rived solely  from  his  having  studied  it  at  a  uni> 
versity  in  another  counti-y,  is  incompetent  to 
prove  what  the  law  of  that  foreign  country  is. 
Bristow  V.  Seqv^ille,  5  Ex.  275  ;  3  C.  &  K.  64  ; 
19  L.  J.,  Ex.  289  ;  14  Jur.  674. 

A  witness  whose  knowledge  of  the  law  of  a 
foreign  country  is  derived  solely  from  having 
studied  it,  is  incompetent  to  prove  the  operation 
or  effect  of  such  law.  Bonellij  In  goods  o/,  1 
P.  D.  69  ;  45  L.  J.,  P.  42  ;  34  L.  T.  32 ;,  24 
W.  R.  255. 

An  English  barrister  practising  in  Canadian 
appeals  before  the  privy  counpil  is  not  com- 
petent to  give  evidence  as  an  expert  as  to  the 
validity,  according  to  the  law  of  Canada,  of  a 
marriage  solemnized  in  that  country.  Cart^ 
Wright  v.  Cartwright  and  Anderson^  26  W.  R.  684. 

3.  Injunctioks. 

To  Bestrain  Suit  in  Foreign  Court.] — ^A.,  an 
Englishwoman  by  birth,  intermarried  with  B.,  a 
natural-bom  Italian  subject,  and  domiciled  in 
Italy.  In  1865,  she  being  then  domiciled  in 
England,  and  some  years  prior  to  her  marriage, 
made  a  will,  and  theixiof  appointed  the  plaintiff 
(her  brother)  executor.  After  her  death,  which 
happened  in  It-aly  in  1873,  a  contest  arose  be- 
tween her  executor  and  her  husband  (the  de- 
fendant) as  to  the  validity  of  the  will.  An 
agreement  of  compromise  was  come  to  between 
them,  and  in  pursuance  of  it  the  plaintiff  ob- 
tained probate  of  the  will  in  common  form.  In 
1878,  the  defendant  produced  an  alleged  holo- 
graphic will  of  his  deceased  wife,  wMch  bore 
date  December,  1872,  and  revoked  the  earlier 
will.  Thereupon  the  plaintiff  commenced  a 
suit  in  this  court,  claiming  probate  in  solemn 
form  of  the  will  of  1865.  The  defendant  ap- 
peared under  protest,  but  filed  a  defence  and 
counter-claim,  setting  up  the  alleged  will  of 
1872  ;  and  he  at  the  same  time  commenced  a 
suit  for  a  decree  affirming  its  validity  in  the 
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Civil  and  Correctional  Tribunal  of  Naples.  In 
these  circumstances  the  court  refused  to  grant 
an  injunction  restraining  the  defendant  from 
proceeding  with  the  Italian  suit.  JDawkint  v. 
Simonetti,  50  L.  J.,  P.  30 ;  44  L.  T.  266 ;  29 
W.  R.  228— C.  A. 

The  court  will  not  interfere  by  injunction  to 
restrain  a  foreign  creditor  resident  abroad  from 
suing  for  his  debts  in  the  courts  of  his  own 
country,  although  a  decree  has  been  made  here 
for  the  administration  of  the  estate  of  the 
debtor,  and  the  foreign  creditor  has  come  in 
under  the  decree,  and  filed  evidence  to  prove 
his  debt  in  the  administration  action.  Boy%e^ 
In  re,  Crofton  v.  Crofton,  16  Ch.  D.  591 ;  49 
L.  J.,  Ch.  689  ;  29  W.  R.  169. 

A  company  of  shipowners,  on  whose  behalf 
the  defendant,  as  their  broker,  had  effected 
policies,  had  instituted  proceedings  in  a  com- 
petent court  in  Genoa  against  the  defendant  for 
an  account,  to  which  suit  he  had  appeared,  and, 
before  final  decree  in  the  foreign  court,  he 
commenced  actions  in  England  against  the  in- 
surers upon  one  of  the  policies  which  had  re- 
sulted in  a  loss  : — Held,  that  it  was  competent 
for  the  company  to  file  a  bill  to  restrain  tne  ac- 
tion, and  to  have  a  receiver  of  the  policy  moneys 
pending  the  foreign  litigation.  Transatlantic 
Company  v.  Ptetrani,  Johns.  604. 

R.  contracted  to  let  a  house  and  moor  in 
Scotland  to  the  plaintiff  for  the  months  of 
August  and  September,  at  the  rent  of  SOOl.  ; 
and  afterwards  let  it  at  the  same  rent  to  B.  In 
August  the  plaintiff  filed  an  original  bill  against 
R.  and  B.  for  specific  performance  of  the  con- 
tract, and  obtained  an  injunction  restraining  B. 
from  taking  possession.  This  injunction  was 
dissolved  on  appeal  upon  the  terms  of  B.  pay- 
ing the  SOOL  into  court.  In  September  R. 
commenced  an  action  of  reduction  in  a  Scotch 
court  against  the  plaintiff  to  obtain  the  rescis- 
sion of  the  contract.  In  October  the  plaintiff 
amended  his  bill,  and  moved  to  restrain  R. 
from  prosecuting  the  Scotch  action  : — Held, 
that  the  order  made  on  the  appeal  had  in  effect 
decided  that  the  Court  of  Chancery  was  the 
proper  tribunal  to  decide  the  question,  and  an 
injunction  was  granted  accordingly.  Oaktley  v. 
Ramsey,  27  L.  T.  746. 

The  courts  in  England  will  not,  unless  there 
is  equity  to  justify  them  in  so  doing,  interfere 
to  restrain,  by  injunction,  proceedings  taken  in 
a  foreign  court.  Fletcher  v.  Rodgcrs,  27  W.  R. 
97— C.  A. 

Mere  hardship  or  inconvenience  is  not  suffi- 
cient to  justify  such  interference.    Ih, 

B.,  resident  in  San  Francisco,  brought  an  ac- 
tion against  C.  in  England  alleging  that  C.  had 
been  B.'s  agent  to  purchase  for  him  goods  in 
England,  that  B.  had  recently  discovered  that 
C.  had  in  the  accounts  rendered  charged  more 
for  the  goods  than  he  had  paid  for  them,  and 
asking  for  an  account  against  C.  as  agent.  C, 
by  his  statement  of  defence  denied  agency, 
alleged  that  he  had  as  principal  sold  the  goods 
to  B.,  insisted  on  the  accounts  rendered  as  settled 
accounts,  and  alleged  that  a  large  balance  was 
due.  C.  then  commenced  an  action  in  San 
Francisco  against  B.  to  recover  the  amount 
which  he  so  alleged  to  be  due.  B.  moved  to  re- 
strain this  action  : — Held,  by  Chitty,  J.,  and  by 
the  Court  of  Appeal,  that  the  action  ought  not 
to  be  restrained,  for  that  there  was  no  prlm& 
facie   izifereiice  that  the  bringing  the  action 


abroad,  during  the  pendency  of  an  action  in 
England  in  which  the  matters  in  dispute  could 
be  determined,  was  vexatious,  since  the  course  of 
procedure  in  San  Francisco  might  be  such  as  to 
give  advantages  to  C.  of  which  he  was  entitled 
to  avail  himself,  and  that  the  burden  lay  on  B. 
to  prove  that  C.'s  action  was  vexatious,  which 
he  had  failed  to  do.  Hyman  v.  Helm,  24 
Ch.  D.  531  ;  49  L.  T.  376  ;  32  W.  R.  258— C.  A. 

BeBtraining    Suit   in   Scotch    Court.]  —  An 

English  lady  married  in  England  a  domiciled 
Scotchman  and  a  settlement  in  the  English 
form  was  executed.  The  settled  property  was 
wholly  in  England,  and  the  trustees  resided  in 
England.  The  marriage  was  subsequently  dis- 
solved for  the  wife's  adultery  by  the  Scotch 
court.  The  effect  of  such  a  dissolution,  accord- 
ing to  Scotch  law,  is  that  the  person  against 
whom  the  decree  is  made  is  treated  as  dead  for 
the  purposes  of  the  marriage  settlement,  and  the 
question  arose  whether  Scotch  or  English  law 
was  applicable.  The  husband  brought  an  action 
in  Scotland,  in  which  the  trustees  were  nomi- 
nal plaintiffs,  for  the  construction  of  the  settle- 
ment ;  another  action  was  brought  in  England 
by  the  wife  for  the  administration  of  the  trusts 
of  the  settlement : — Held,  on  motion  by  the  wife 
to  stay  the  Scotch  action,  that,  under  the  cir- 
cumstances, it  was  more  convenient  that  the 
questions  should  be  decided  in  fhe  English  ac- 
tion ;  and  that  the  husband  and  trustees  must 
therefore  be  restrained  from  proceeding  with 
the  Scotch  action.  Heam  v.  Glanville,  48 
L.  T.  356. 

Bestraining  Acts  of  Poreign  Oovemmentfl.] 

— The  courts  of  this  country  cannot  interfere 
with  the  prerogative  rights  of  the  sovereign  of 
another  country  ;  and  where,  therefore,  a  con- 
cession had  been  granted  by  the  Turkish  go- 
vernment, for  the  formation  of  a  company  for 
the  purpose  of  issuing  notes  in  Turkey,  and  the 
Turkish  government  had  granted  another  con- 
cession for  the  formation  of  another  company 
with  similar  privileges  : — Held,  that  although 
the  proceedings  of  the  second  company  in 
England  might  be  in  derogation  of  the  rights 
and  privileges  granted  by  the  contract  mth  the 
first  company,  yet,  as  it  would  be  an  interfer- 
ence with  the  sovereign  rights  of  the  government 
of  Turkey,  the  court  would  not  interfere  by  in- 
junction to  restrain  the  proceedings  of  the  second 
company.  Gladstone  v.  Ottoman  Rank,  1  H.  & 
M.  506  ;  32  L.  J.,  Ch.  228  ;  9  Jur.,  N.  S.  246  ;  8 
L.  T.  162. 

4.  Otheb  Matters. 

Oenerally.]  —  Questions  which  resolve  into 
matters  of  procedure  are  to  be  governed  by  the 
lex  fori.  Seymonr  (^Lord)  v.  Scott,  1  H.  &  C. 
209  ;  32  L.  J.,  Ex.  61  ;  9  Jur.,  N.  S.  522  ;  8  L.  T. 
511  ;  11  W.  R.  169. 

Statutes  of  Limitation.] — Statutes  of  Limita- 
tion relate  to  matters  of  procedure,  and  there- 
fore are  governed  by  the  lex  fori,  or  the  law  of 
the  country  in  which  the  action  is  brought. 
Alliance  Rank  of  Simla  v.  Carey,  5  C.  P.  D.  429 ; 
49  L.  J.,  C.  P.  781  ;  44  J.  P.  735. 

Process  of  Attachment] — Quaere,  whether  a 
plea  to  an  action  brought  against  a  defendant  in 
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this  conntiy,  upon  a  contract  made  and  executed 
in  France,  that  the  debt  had  been  attached 
(saisie  arrftt^e),  pursuant  to  the  Code  de  Pro- 
c^ure  Civile,  by  creditors  of  the  plaintiff  in 
that  country,  is  any  answer,  either  legal  or 
equitable.  Simian  v.  Miller,  1  C.  B.,  N.  S.  686. 
Judgment  having  been  signed  on  the  ground  that 
snch  u  plea  was  not  issuable,  the  court  set  aside 
the  judgment  only  upon  the  terms  of  the  defendant 
bringing  the  amount  claimed  into  court.    lb. 

Staying  Aotion  till  Appointment  of  Person  to 
give  Disooyery.] — The  proceedings  in  an  original 
suit  by  a  foreign  government  were  stayed  until 
the  plaintiff  in  that  suit  had  given  the  name  or 
names  of  persons  who  could  hi  made  defendant 
or  defendants  in  a  cross-suit  by  the  same  parties 
against  the  foreign  government,  for  the  purpose 
of  making  upon  oath  the  discovery  required. 
Republic  of  Peru  v.  Weguelin,  WeguAin  v. 
Republic  of  Peru,  20  L.  R.,  Eq.  140  ;  44  L.  J., 
Ch.  583  ;  32  L.  T.  426  ;  23  W.  R.  776. 

A  defendant  to  a  suit,  brought  by  a  sovereign 
state  or  corporation,  has  no  right  to  a  stay  of 
proceedings  in  the  original  suit  until  a  person 
selected  by  him  for  the  purposes  of  discovery, 
and  made  a  co-defendant  to  a  cross-suit,  appears 
to  such  cross-suit.  Coita  Rica  (^Republic)  v. 
3rlanifer,  1  Ch.  D.  171  ;  45  L.  J.,  Ch.  149  ;  24 
W.  R.  161— C.  A.  Reversing  33  L.  T.  632  ;  24 
W.  R.  109. 

Foreign  Government  Bonds — Attachment  of 
Goods.] — The  plaintiff  was  the  holder  of  bonds 
at  6  per  cent  interest  issued  by  a  foreign  re- 
public through  the  defendants,  who  were  their 
agents  in  England,  by  which  the  republic,  upon 
the  national  faith,  pledged  the  general  revenue 
of  the  republic,  and  especially  the  free  proceeds 
of  the  guano  imported  by  the  republic  into  the 
United  Kingdom,  after  the  engagements  con- 
tracted on  them  were  covered,  and  bound  itself 
in  all  the  contracts  which  it  might  enter  into 
for  the  sale  of  the  guano  to  set  aside  in  each 
half  year  a  sum  sufficient  for  the  service  of  the 
half  year,  and  after  such  service  was  secured, 
to  dispose  freely  of  the  surplus.  The  plaintiff 
brought  an  action  on  behalf  of  himself  and  all 
other  holders  of  the  bonds,  stating  in  his  claim 
that  the  republic  had  from  time  to  time  for- 
warded to  the  defendants  large  quantities  of 
guano  for  the  purpose  of  paying  the  interest  on 
the  bonds,  which  they  refused  to  apply  for  that 
purpose,  and  threatened  to  apply  in  satisfaction 
of  a  lien  claimed  by  themselves ;  and  he  claimed 
a  declaration  that  he  and  the  other  bondholders 
had  a  claim  upon  the  proceeds  of  the  guano  in 
priority  to  any  claim  by  the  defendants.  He 
also  alleged  that  the  foreign  republic  made  no 
claim  to  the  proceeds  of  the  guano,  but  offered 
to  make  it  a  party  if  it  should  so  desire.  The 
defendants  demurred  to  the  statement  of  claim, 
on  the  ground  that  the  plaintiff  had  no  charge 
on  the  proceeds  of  the  guano,  and  also  on  the 
ground  of  want  of  jurisdiction  and  want  of 
parties : — Held,  that  no  fiduciary  relation  was 
allied  between  the  defendants  and  the  plaintiff ; 
that  the  guano  being  the  property  of  a  foreign 
government,  the  court  had  no  jurisdiction  to 
attach  it  or  the  proceeds  of  the  sale  thereof ;  and 
that  the  defendants,  being  agents  of  the  foreign 
goyemment,  could  not  be  sued  in  the  absence  of 
their  principal.  Twyeross  v.  Dreyfus,  5  Ch.  D., 
606 ;  46  L.  J.,  Ch.  610 ;  36  L.  T.  752— C.  A. 
TOL,  IV. 


Pleading  Xatters  of  Prooednre.]  —  To  an 
action  against  a  single  defendant,  for  a  broach 
of  an  agreement  to  build  a  vessel,  entered  into 
between  the  plaintiffs  and  C.  &  Co.,  the  defen- 
dant pleaded  that  there  was  a  trading  partnership 
or  firm  domiciled  and  carrying  on  business  in 
Scotland  by  the  name  of  C.  &  Co.,  and  that  the 
agreement  was  an  agreement  made  in  Scotlaud 
by  the  plaintiffs  with  the  firm,  and  was  to  bo 
performed  wholly  in  Scotland  without  the  juris- 
diction of  the  English  courts  and  within  the 
jurisdiction  of  the  Scotch  courts ;  and  by  the  law 
of  Scotland  the  firm  was  and  is  a  distinct  person 
from  any  or  the  whole  of  the  individual  mem- 
bers of  whom  it  consists,  and  of  whom  the 
defendant  is  one ;  and  the  firm,  by  the  law  of 
Scotland,  is  capable  of  maintaining  the  relation 
of  debtor  and  creditor  separate  and  distinct  from 
the  obligations  of  the  partners  as  individuals, 
and  can  hold  property^  and  has  the  capacity  of 
suing  and  being  sued  as  such  separate  person  by 
the  name  of  C.  &  Co. ;  that  the  agreement  was 
made  by  the  firm  as  such  separate  person  and 
not  jointly  and  severally  by  the  individual 
members ;  that  at  the  date  of  the  agreement  the 
firm  consisted  of  certain  individual  members,  who 
are  all  domiciled  in  Scotland ;  and  that  by  the 
law  of  Scotland  the  defendant  was,  as  a  partner 
in  C.  &  Co.  in  the  making  of  the  agreement, 
liable  to  the  plaintiffs  for  the  satisfaction  of  any 
judgment  which  might  be  obtained  against  the 
firm  or  the  whole  of  the  individual  partners 
jointly  for  any  breaches  of  the  agreement,  and 
it  is  a  condition  precedent  to  any  individual 
liability  attaching  to  the  defendant  as  an  in. 
dividual  member  of  the  firm  in  respect  of  the 
agreement  that  the  firm,  as  such  person,  or  the 
whole  individual  partners  jointly,  should  first 
have  been  sued  and  that  judgment  should  have 
been  recovered  against  the  &m  or  the  whole  of 
the  partners  jointly,  and  that  the  plaintiffs  have 
not  sued  the  firm  of  C.  &  Co.  nor  the  whole  of 
the  partners  jointly,  nor  recovered  judgment 
against  it  or  them  : — Held,  that  .the  matters 
stated  in  the  plea  were  matters  of  procedure, 
and  that  the  plea  was  therefore  bad.  Bullock 
V.  Caird,  10  L.  R.,  Q.  B.  276  ;  44  L.  J.,  Q.  B.  124  ; 
32  L,  T.  814  ;  23  W.  R.  827. 

Plea  to  the  Joriidiotion.] — Claim,  stating  that 
the  plaintiffs  and  defendants  were  each  of  them 
limited  companies,  with  registered  offices  in 
London ;  that  the  action  was  brought  for  rent 
of  a  railway  station  in  Buenos  Ayrcs  (into  pos- 
session of  which  the  defendants  were  put  by  the 
plaintiffs),  and  for  part  of  the  costs  of  con- 
structing lines  of  railway  and  approaches  to  the 
station.  Defence,  that  the  plaintiff  and  defen- 
dant companies  were  domiciled  in  the  Argentine 
Republic,  and  carried  on  business  there ;  that 
the  premises  in  question  were  constructed  on 
land  which  was  the  property  of  the  republic,  and 
that  the  plaintifi^  and  defendants  were  joint 
concessionaires  under  the  republic  of  certain 
easements  appurtenant  thereto.  That  the  con- 
struction of  the  premises  was  directed  by  the 
government  of  the  republic,  and  was  for  the 
benefit  and  convenience  of  the  citizens  of  Buenos 
Ayres,  and  that  by  the  laws  of  the  republic: 
powers  of  adjusting  all  rights  arising  out  of  the 
construction,  and  applicable  to  the  claim  of  the 
plaintiffs  were  vested  in  the  government,  and 
that  the  contract  (if  any)  as  to  the  cost  of  the 
construction  was  made  at  Buenos  Ayres,  and 
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was  subject  to  the  law  of  the  place  of  contract, 
and  that  the  republic  had  assumed  jurisdiction 
over  the  *plaintiflfe'  claim  : — Held,  that  the  de- 
fence was  bad,  as  both  parties  to  the  action  were 
within  the  jurisdiction  of  the  English  courts, 
and  the  &ct8  alleged  did  not  shew  that  the 
Argentine  Republic  had  exclusive  jurisdiction 
over  the  claim.  Buenos  Ayres  and  Efuenada 
Port  Railway  Company  v.  Northern  Bailway 
Company  of  Buenos  Ayres,  2  Q.  6.  D.  210 ;  46 
L.  J7,  Q.  B.  224  ;  86  L.  T.  148  ;  25  W.  R.  367. 

Action  on  a  deed.  Plea  to  the  jurisdiction 
because  the  defenduit,  at  the  time  of  making 
the  deed;  was  a  sovereign  prince  ;  that  the  deed 
was  made  by  him  within  his  dominions,  and  that, 
at  the  time  of  the  commencement  of  the  action, 
he  was  and  still  is  entitled  to  all  the  rights, 
prerogatives  and  privileges  appertaining  to  him 
as  such  ;  and  that,  by  reason  thereof,  he  ought 
not  to  be  compelled  to  answer  before  any  court 
whatsoever : — Held,  that  the  plea  was  bad  for 
not  stating  that  he  was  a  sovereign  prince  at 
the  time  of  commencing  the  action,  or  of  plea 
pleaded.  Afunden  v.  Brunswick  (^Duke)^  10  Q.  B. 
666  ;  16  L.  J.,  Q.  B.  300 ;  11  Jur.  801. 

VII.    FOREIGN  JUDGMENTS. 

Oeneral  PrineipleB  on  which  enforeed.] — ^The 
courts  of  this  country  consider  the  defendant 
bound : 

(1.)  Where  he  is  a  subject  of  the  foreign 
country  in  which  the  judgment  has  been  obtained. 

(2.)  Where  he  was  resident  in  the  foreign 
country  when  the  action  began. 

(3.)  When  the  defendant  in  the  character  of 
plaintiff  has  selected  the  forum  in  which  he  is 
afterwards  sued. 

(4.)  Where  he  has  voluntarily  appeared. 

(5.)  Where  he  has  contracted  to  submit  himself 
to  the  forum  in  which  the  judgment  was  obtained. 

(6.)  And  possibly  where  the  defendant  has 
real  estate  within  the  foreign  jurisdiction,  in  re- 
spect of  which  the  catise  of  action  arose  whilst 
he  was  within  that  jurisdiction.  RousUlon  v. 
BonsUUm,  14  Ch.  D.  35l ;  49  L.  J.,  Ch.  339  ;  42 
L.  T.  679  ;  28  W.  R.  623  ;  44  J.  P.  663. 

The  true  principle  on  which  foreign  judgments 
are  enforced  in  England  is,  that  there  is  a  duty 
or  an  obligation  to  submit  to  the  decree  of  a 
court  of  competent  jurisdiction,  aud  anything 
which  negatives  that  duty  is  a  defence  to  the 
action.  Schihshy  v.  Wesfenholz,  6  L.  R.,  Q.  B. 
165  ;  40  L.  J.,  Q.  B.  73  ;  24  L.  T.  93  ;  19  W.  R.  687. 

Foreign  Judgment  in  Penonam.]— The 

Admiralty  Division  of  the  High  Court  of  Justice 
cannot  entertain  a  suit  in  rem  on  a  foreign  judg- 
ment in  personam  for  damages  arising  out  of  a 
collision  : — Semble,  a  foreign  judgment  in  rem 
for  damages  by  collision  can  be  sued  upon  in 
England  in  rem-  The  City  of  Mecea,  6  P.  D. 
106  ;  50  L.  J.,  P.  53 ;  44  L.  T.  750 ;  4  Asp.  M.  C. 
412— C.  A. 

Judgment  must  be  Definite.  ]— An  action  will 
not  lie  upon  a  judgment  of  a  foreign  court,  un- 
less it  clearly  appears  by  the  transcript  of  the 
proceedings  that  the  defendant  was  subject  to  the 
jurisdiction  of  the  foreign  court,  and  that  the 
judgment  pronounced  against  him  was  final,  and 
for  a  definite  sum.  Ohiclni  v.  Bligh,  1  M.  &  Scott, 
477  ;  8  Bing.  335,  overruling  Malony  v.  Gibbons, 
2  Camp.  504. 


An  action  will  not  lie  on  a  decree  of  a  foreign 
court  whereby  the  defendant  is  ordered  to  pay  a 
certain  sum  of  money  to  the  plaintiff  on  a  certain 
day,  first  deducting  thereout  the  defendant's  costs, 
to  he  taxed  by  the  proper  officer,  where  the  defen- 
dant's costs  have  not  been  taxed  either  at  his 
own  request  or  upon  an  ex  parte  proceeding  at 
the  instance  of  the  plaintiff.  Saddler  v.  BobinM^ 
1  Camp.  253. 

And  Conolniiye.] — ^A  plea  of  judgment  re- 
covered in  a  foreign  court  of  competent  jurisdic- 
tion must  shew  that  the  judgment  is  final  and 
conclusive  between  the  parties,  according  to  the 
law  of  the  place  where  such  judgment  is  pro- 
nounced.   Frayes  v.  Worms,  10  C.  B.,  N.  S.  149. 

C.  being  ordered  by  the  Court  of  Probate  to  de- 
clare his  interest  to  sustain  a  testamentary  suit  in 
respect  of  certain  moneys  in  the  English  funds, 
alleged  in  his  declaration,  that  by  the  law  of  Por- 
tugal the  natural  child  of  a  man,  not  noble, 
dying  intestate,  and  a  bachelor,  is  entitled  to  all 
the  movable  and  immovable  property  of  his 
faUier ;  and  that  C,  in  a  suit  of  filiation  and  in- 
heritance in  the  Portuguese  courts,  to  which  the 
defendant  and  her  husband  were  parties,  ob- 
tained a  decree  declaring  C.  to  be  the  natural  son 
of  H.  C,  and  to  be  entitled  to  his  property,  and 
ordering  them  to  deliver  to  C.  all  property  of 
H.  C.  which  they  had  in  their  possession.  The 
defendant  admitted  that  the  judgment  of  the 
Portuguese  courts  was  in  fact  obtained.  C.  de- 
murred, on  the  ground  that  the  judgment  ad- 
mitted by  the  plea  established  his  interest : — ^The 
court  held,  that  the  judgment  as  pleaded  was  not 
conclusive  as  to  C.'s  interest  to  sustain  a  suit, 
overruled  thedemurrer  without  costs,  and  directed 
the  parties  to  prove  their  respective  cases.  2>w- 
lioni  V.  Crispin,  1  L.  R.,  H.  X.  301 ;  35  L.  J.,  P. 
129  ;  15  L.  T.  441.    See  also  cases  post,  col.  1039. 

Kotioe  of  Proeeediags — Plea.] — ^To  an  action 
upon  a  French  judgment  the  ddcendant  pleaded, 
that  at  the  time  of  the  commencement  of  the 
suit,  and  thence  down  to  its  termination,  he 
was  absent  from  France ;  and  that  he  was  not 
summoned  to  appear  in,  nor  had  he  any  notice  or 
knowledge  of,  any  of  the  proceedings.  The  plain- 
tiff replied  that  the  defendant  was  for  a  long 
time  before  the  commencement  of  the  suit  re- 
sident in  France  ;  and  there  became  indebted  to 
the  plaintiff,  who  was  a  French  subject;  and 
that,  by  the  French  law,  when  a  defendant  la 
absent  from  the  jurisdiction,  a  copy  of  the  pro- 
cess in  the  action  is  served  upon  the  procurenr 
.imperial,  and  another  posted  upon  the  door  of 
the  tribunal ;  and  that  then,  if  the  defendant 
makes  default,  the  plaintiff  may  proceed  to  judg- 
ment ;  that  the  defendant,  after  the  accrual  of 
the  cause  or  action  left  France,  and  at  the  com- 
mencement of  the  action  had  no  domicil  or 
known  place  of  abode  in  France ;  that  the 
plaintiff  instituted  a  suit  against  the  defendant, 
and  pursued  the  procedure  before  stated  ;  that 
default  was  made  by  the  defendant,  and  judg- 
ment recovered  ;  and  that  the  judgment  was  a 
valid  and  binding  one  by  the  law  of  France : — 
Held,  that  the  deience  was  bad,  as,  consistently 
with  its  averments,  the  defendant  might  have 
been  resident  in  France,  or  have  had  property 
there  when  the  cause  of  action  accrued ;  or  might, 
through  an  agent,  have  been  served  with  pro- 
cess.   Maubourqnet  v.  Wyse^  1  Ir.  R.,  C.  L.  471. 

Held,  by  Fitzgerald  and  Hughes,  BB.,  that  the 
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plaintiff  was  entitled  to  judgment,  the  plea  being 
bad,  and  its  defects  not  being  aided  by  the  re- 
plication,   lb. 

Held,  by  Pigot,  C.  B.,  that  the  plaintiff,  having 
allied  certain  grounds  of  jarisdiction  in  his  re- 
plication, they  implicitly  ezcladed  all  others ;  that 
the  grounds  so  alleged  were  insufficient,  the  plain- 
tiff having  shewn  that  he  had  no  cause  of  action  ; 
and  that  judgment  ought  to  be  for  the  defendant. 
lb. 

To  an  action  on  a  French  judgment  the  defen- 
dant pleaded,  first,  that  he  was  not  duly  served 
with  process,  that  he  had  no  notice  of  the  action, 
nor  had  he  the  opportunity,  according  to  the  law, 
rules  and  regulations  of  the  foreign  court  in 
which  the  juqgment  was  obtained,  of  defending 
himself.  The  defendant  pleaded  secondly,  that 
the  action  upon  which  the  judgment  was  ob- 
tained was  upon  a  contract  entered  into  in 
this  country  and  not  elsewhere ;  that  before  the 
judgment  he  was  never  resident  or  domiciled 
within  the  jurisdiction  of  the  court,  nor  was  he 
a  native  of  France,  nor  did  he  ever  owe  allegi- 
ance to  the  country,  nor  was  he  at  the  time  of  con- 
tracting the  alleged  obligation  in.France  or  within 
the  junsdietion  of  the  court : — ^Held,  that  the  first 
of  these  two  pleas  was  bad ;  and  that  the  second 
was  good.    Dvjlag  v.  Burlingham,  H  L.  T.  688. 


Beplieatioii  to  Plea.] — ^To  an  action  on 


a  French  judgment,  the  defendant  pleaded  that 
be  was  not  during  the  accruing  of  the  cause  of 
action,  or  any  part  of  the  proceedings,  resident 
in  France,  or  within  the  jilrisdiction  of  the  court, 
nor  subject  to  the  laws  of  France ;  that  he  was 
never  served  with  any  process  or  notice  i^hat- 
ever,  nor  had  he  any  notice  whatever  of  the  pro- 
ceedings in  the  action,  nor  did  he  appear  in  court 
or  have  any  opportunity  of  defending  himself 
against  the  claim,  and  the  proceedings  were  taken 
in  his  absence,  and  without  nis  knowledge,  privity, 
and  consent.  Beplication,  that  the  defendant  be- 
came a  shareholder  in  a  company  in  France, 
subject  to  all  the  liabilities  and  rights  attaching 
thereto ;  that  the  defendant  was  resident  in 
England,  and  by  reason  thereof,  it  became 
necessaiy,  by  the  law  of  France,  for  the  defen- 
dant to  elect  a  domicil  in  France,  at  which  the 
directors  of  the  company  might  notify  to  him  all 
proceedings  relative  to  the  company  or  the  defen- 
dant as  such  shareholder ;  that  by  the  law  of 
France  all  legal  proceedings  affecting  any  person 
having  his  real  domicil  out  of  that  Mngdom,  left 
for  him  at  such  elected  domicil,  were  as  valid  as 
if  left  at  his  real  domicil  in  France ;  that  the  de- 
fendant made  election  of  a  domicil  at  a  place  in 
Paris,  and  gave  notice  thereof  to  the  plaintiff ; 
that  the  assets  of  the  company  being  insufficient 
to  discharge  their  debts,  the  defendant  as  a  share- 
holder was,  by  the  law  of  France,  liable  to  pay 
a  certain  sum,  and  to  be  sued  for  the  same  by 
the  plaintiff ;  that  the  plaintiff  for  the  recovery 
thereof  caused  a  summons  to  be  left  at  his  elected 
domicil,  requiring  him  to  appear  in  court  at  a 
certain  time  and  place ;  and  that  the  defendant 
did  not  appear,  according  to  the  exigency  of  the 
summons,  whereupon  the  plaintiff  recovered 
judgment  by  default: — Held,  first,  that  the 
facte  stated  in  the  replication  afforded  an 
answer  to  the  plea.  Vallee  v.  Dumerffue,  4 
Ex.  290  ;  18  L.  J.,  Ex.  398. 

Held,  secondly,  that  the  word  notice  in  the 
plea  meant  actual  notice  alone,  and  consequently 
the  replication  did  not  amount  to .  an  argumen- 


tative denial  of  that  notice,  but  consisted  of  a 
statement  of  facts,  shewing  that  no  such  notice 
need  be  given.    lb. 

To  an  action  on  a  judgment  recovered  in  Bel- 
gium, the  defendant  pleaded  that  he  was  not  at 
any  time  resident  or  domiciled  within  the  juris- 
diction of  the  court  wherein  the  judgment  was 
recovered  ;  nor  was  he  a  native  of  Belgium  ;  and 
that  he  was  not,  at  any  time  before  the  recovery 
of  the  judgment,  serv&d  with  any  process  or  sum- 
mons ;  nor  did  he  appear  in  the  action  ;  nor  had 
he,  at  any  time  before  the  recovery,  any  notice 
of  or  any  means  of  defending  himself  against  the 
action.  Replication,  that  the  judgment  was 
founded  upon  a  bill  of  exchange,  drawn  in  Bel- 
gium, according  to  the  laws  in  force  in  that 
country,  and  accepted  by  the  defendant,  payable 
at  the  house  of  a  person,  at  Bruges,  in  Belgium  ; 
and  that  at  the  time  of  the  acceptance,  the  de- 
fendant resided  in  Belgium  at  such  house,  which 
was  his  last  domicil  and  residence  there ;  and 
that,  by  the  law  of  Belgium,  where  a  bill  is  ac- 
cepted, payable  at  a  particular  place,  such  place 
may,  for  all  purposes,  and  in  all  actions  relating 
to  such  bill,  be  deemed  the  elected  domicil  of 
such  acceptor ;  and  further,  that  the  suminons 
by  which  the  action  was  commenced  was  duly 
served  upon  the  defendant  at  the  above-men- 
tioned house  ;  and  that,  by  the  law  of  Belgium, 
such  service  is  good  and  sufficient  to  give  the 
court  jurisdiction  ;  and  that  the  issuing  of  the 
pilocess,  the  service  of  the  summons,  and  the  pro- 
ceedings in  the  action,  were  in  accordance  with 
the  law  of  Belgium  ;  and  according  to  such  law 
the  judgment  is  valid  and  binding  on  the  defen- 
dant : — Held,  that  the  replication  was  bad  for 
not  stating  what  the  law  of  Belgium  was  at  the 
time  of  the  acceptance  of  the  bill  of  exchange. 
Meeus  v.  Tlufllutson,  8  Ex.  638  ;  22  L.  J.,  Ex.  239. 

Plea  that  Judgment  obtained  by  Fraud.] — ^A 
plea  of  fraud  is  a  good  defence  to  an  action  on  a 
foreign  judgment ;  and  therefore  the  Court  of 
Chancery  will  not,  on  the  ground  that  such  a  judg- 
ment was  obtained  by  fraud,  interfere  with  the 
action.  Ochsenhein  v.  Papelier,  8  L.  R.,  Ch.  695 ; 
42  L.  J.,  Ch.  861 ;  28  L.  T.  58,  459 ;  21  W.  R. 
516. 

When  a  foreign  judgment  by  default,  fraudu- 
lently obtained  against  a  person  who,  at  the  time 
of  the  commencement  of  the  action,  was  tempo- 
rarily.re^iding  in  a  foreign  country,  is  sought  to 
be  enforced  by  an  action  in  England,  if  it  appears 
that  there  is  a  good  defence  which  may  be  pl^ed 
at  law,  the  Court  of  Chancery  will  not  interfere 
by  injunction  to  restrain  the  action,,  although  it 
has  concurrent  jurisdiction  in  the  matter.    lb. 

The  plaintiff  sued  upon  a  foreign  judgment ; 
the  defendant  alleged  that  the  judgment  had  been 
obtained  by  the  plaintiff  by  a  fraudulent  misre- 
presentation to  the  foreign  court : — Held,  upon 
demurrer,  that  this  was  a  good  ground  of  defence. 
Abouloff  V.  Oppenheimer,  10  Q,  B.  D.  295  ;  52 
L.  J.,  Q.  B.  1 ;  47  L.  T.  325  ;  31  W.  R.  57— C.  A. 
Affirming  30  W.  R.  429. 

A  foreign  judgment  of  a  competent  court  is 
conclusive,  and  not  open  to  examination  by 
another  court,  unless  the  judgment  impeached 
carries  on  the  face  of  it  manifest  error ;  as  if  it  is 
shewn  to  have  been  obtained  by  fraud,  or  to  be 
wanting  in  the  condition  of  natuml  justice.  Such 
judgment  cannot  be  applied  to  persons  other 
than  those  who  were  parties  to  the  litigation  de- 
cided by  it,  except  in  cases  where  the  judgment  ii* 
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in  rem.  Memiia  v.  PetrococchinOy  4  L.  R.,  P  C, 
144  ;  41  L.  J.,  P.  C.  27  ;  26  L.  T.  561 ;  20  W.  R. 
451. 

Judgment  obtained  in  absenee  of  Defendant.] 

— The  defendant,  a  Swiss  subject,  entered  into 
an  agreement  with  the  plaintiffs,  French  sub- 
jects residing  in  France,  when  he  was  in  France 
on  a  temporary  visit,  he  being  then  domiciled  in 
Switzerland  but  residing  in  E  ngland.  The  plai  n- 
tiffs  afterwards  obtained  judgment  against  him 
in  a  French  court  for  breach  of  the  agreement. 
He  was  not  in  France  at  the  commencement  of 
or  at  any  time  during  the  action,  and  he  had  no 
notice  of  the  proceedings,  though  the  plaintiffs 
knew  his  address  in  England,  where  he  was  then 
still  residing : — Held,  that  the  judgment  could 
not  be  enforced  by  an  English  court.  RmuiUon 
V.  Rimsillm,  14  Ch.  D.  351  ;  49  L.  J.,  Ch.  339  ; 
42  L.  T.  679  ;  28  W.  R.  623  ;  44  J.  P.  663. 

Schibshv  v.  Westen?wlz  (6  L.  R.,  Q.  B.  155) 
considered. 

A  judgment  of  a  foreign  court,  obtained  in 
default  of  appearance  against  a  party,  cannot  be 
enforced  in  an  English  court,  when  he,  at  the 
time  when  the  suit  was  commenced,  was  not  a 
subject  of  nor  resident  in  the  country  in  which  the 
judgment  was  obtained ;  for  there  existed  nothing 
imposing  on  the  party  any  duty  to  obey  the  judg- 
ment. Schihshy  v.  Wegtenholz,  6  L.  R.,  Q.  B.  155 ; 
40  L.  J.,  Q.  B.  73  ;  24  L.  T.  93  ;  19  W.  R.  587. 

Though  the  Court  of  Chancery  will  not  enforce 
a  decree  of  a  foreign  court  obtained  against  a 
party  in  his  absence  and  without  notice,  yet 
where  it  finds  that  the  proceedings  in  the  foreign 
court  were  rendered  necessary  by  his  resistance 
to  a  proper  demand,  it  will  order  him  to  pay  the 
costs  of  those  proceedings  by  way  of  damages. 
Griffin  v.  Brady,  39  L.  J.,  Ch.  136. 

In  an  action  on  a  judgment  or  a  decree  of  the 
Tribunal  of  Commerce  at  Brussels,  a  plea  that  the 
defendant  was  not  at  any  time  serred  with  any 
process  issuing  out  of  that  court,  at  the  suit  of 
the  plaintiff,  for  the  causes  of  action  upon  which 
the  judgment  or  decree  was  obtained,  nor  had  he 
at  any  time  notice  of  any  such  process,  nor  did 
he  appear  in  the  court  to  answer  the  plaintiff,  is 
bad,  inasmuch  as  the  plea  does^not  shew  that  the 
proceedings  against  the  defendant  in  the  Bel- 
gian court  were  so  conducted  as  to  deprive  the 
defendant  of  the  opportunity  of  defending  him- 
self therein.  Reynolds  v.  FentoUj  3  C.  B,  187  ; 
16  L.  J.,  C.  P.  15  ;  10  Jur.  668. 

Agreement  to  elect  Domicil  Abroad — Ho  Notice 
of  Proceedings.] — To  a  declaration  claiming  a 
sum  recovered  by  a  judgment  in  a  French  court, 
the  defendant  pleaded  that  he  was  not  a  native 
of  France,  or  at  any  time  before  judgment  resi- 
dent or  domiciled  w^ithin  the  jnrisdiction  of  the 
French  court,  or  served  with  any  process  or  sum- 
mons in  the  suit,  nor  did  he  appear  therein  ;  nor 
liad  he  any  notice  or  knowledge  of  any  process 
or  summons,  or  any  proceedings  in  the  suit,  or 
any  opportunity  of  defending  himself.  Replica- 
tion, that  the  defendant  was  the  holder  of  shares 
in  a  company  having  its  legal  domicil  in  Paris, 
and  thereby  became  subject  to  all  the  liabilities, 
rights,  and  privUeges  attaching  or  belonging  to 
shareholders,  and  in  particular  to  the  conditions 
contained  in  the  statutes  or  articles  of  association. 
That  by  those  statutes  or  articles,  it  was  provided 
and  agreed  that  all  disputes  arising  during  the 
liquidation  of  the  company  between  the  £are- 


holders  of  the  company,  the  administrators,  the 
commissioners,  or  between  the  shareholders  them- 
selves, with  respect  to  the  affairs  of  the  company, 
should  be  submitted  to  the  jurisdiction  of  the 
French  court ;  that  every  shareholder  provoking 
a  contest  must  elect  a  domicil  at  Paris,  and  in 
default  election  might  be  made  for  him  at  the 
office  of  the  imperial  procurator  of  the  civil  tri- 
bunal of  the  department  in  which  the  office  of 
the  company  was  situated,  and  that  all  sum- 
monses should  be  validly  served  at  the  domicil 
formally  or  impliedly  chosen.  That  the  company 
became  banknipt,  and  by  the  law  of  France  the 
amount  unpaid  upon  the  defendant's  shares  be- 
came payable  to  tne  plaintiff  as  the  company's 
assignee  in  bankruptcy;  that  the  defendant 
made  de&iult,  and  provoked  a  contest ;  that  he 
never  elected  a  domicil ;  that  the  plaintiff  there- 
upon caused  a  summons  to  be  served  at  the  office 
aforesaid,  which  summons  required  the  defendant 
to  appear  in  the  French  court  to  answer  the 
plaintiff's  claim ;  that  by  the  law  of  France  that 
office  was  the  •  defendant's  implied  domicil  of 
election  for  the  purpose  of  service,  and  the  ser- 
vice was  regular;  and 'that  the  defendant  wa» 
bound  to  appear,  but  did  not,  whereupon  the 
plaintiff  recovered  judgment  by  default  against 
him  for  the  amount  unpaid  on  his  shares : — Held, 
that  the  replication  was  good,  although  it  did 
not  allege  that  the  defendant  ever  had  any  notice 
or  knowledge  of  the  statutes  or  articles,  or  of 
their  provisions.  Oojnn  v.  Adamson,  I  Ex.  D, 
17  ;  46  L.  J.,  Ex.  16  ;  33  L,  T.  33  ;  24  W.  R.  85 
— C.  A.  Affirming  9  L.  R.,  Ex.  345  ;  43  L.  J.^ 
Ex.  161  ;  31  L.  T.  242 ;  22  W.  R.  658. 

Erroneons  Construction  of  Foreign  Law.] — It 

is  no  bar  to  an  action,  on  a  judgment  in  per^ 
sonam  of  a  foreigpu  court  having  jurisdiction  over 
the  parties  and  cause,  that  the  foreign  tribunal 
has  put  an  erroneous  construction,  according  to 
English  law,  on  an  English  contract.  Goddard 
V.  Gray,  6  L.  R.,  Q.  B.  139  ;  40  L.  J.,  Q.  B.  62  f 
24  L.  T.  89  ;  19  W.  R.  348. 

Declaration  on  a  judgment  of  a  French  court 
having  jurisdiction  in  the  matter.  A  plea  set- 
out  the  judgment,  from  which  it  appeared  that 
the  suit  was  for  the  breach  by  the  shipowner  of 
a  charteiparty  made  in  England,  in  which  was- 
a  clause  :  "  Penalty  for  the  non-performance  of 
this  agreement,  estimated  amount  of  freight ; " 
and  that  the  court  had  treated  this  clause,  con^ 
trary  to  the  English  law,  as  fixing  the  amount  of 
damages  recoverable,  and  had  given  judgment 
accordingly  for  the  amount  of  freight.  The 
proceedings  shewed  that  both  parties  had  ap- 
peared and  been  heard  before  the  judgment  wa» 
pronounced,  but  no  objection  was  taken  by  the 
defendant  to  the  mode  of  assessing  the  damages : 
— ^Held,  by  Blackburn  and  McUor,  JJ.,  that  the 
defendant  coold  not  set  up,  as  an  excuse  for  not 
paying  money  awarded  by  a  judgment  of  a 
foreign  tribunal  having  jurisdiction  over  him 
and  the  cause,  that  the  judgment  proceeded  on 
a  mistake  as  to  the  English  law,  which  was 
really  a  question  of  fact ;  and  that  it  made  no 
difference  that  the  mistake  appeared  on  the  face 
of  the  proceedings.  By  Hannen,  J.,  that  the 
French  court  could  only  be  informed  of  foreign 
law  by  evidence ;  and  the  defendant,  having 
neglected  to  bring  the  English  law  to  the  know- 
ledge of  the  French  court,  could  not  impeach  tlie 
judgment  given  against  him  on  the  ground  of 
error  as  to  that  law.    id. 
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Fresnmptioii  fhat  Judgment  waa  oorreet.] — 

The  presumption  with  regard  to  the  jadgment 
of  a  foreign  court  is  that  it  is  correct  according 
to  the  law  of  the  country  to  which  it  belongs, 
but  when  it  was  admitted  bj  the  parties  that  the 
law  of  the  foreign  tribunal  had  not  been  correctly 
declared  by  its  judgment : — Held,  that  such  jurlg- 
ment  was  not  binding  on  an  English  court. 
Meyer  v.  Ealli,  1  C.  P.  D.  358  ;  45  L.  J.,  C.  P. 
741 :  24  W.  B.  963. 


Omnia  ritd  esse  aeta.] — The  presumption 


when  a  foreign  co'urt  has  purported  to  act  pro- 
perly and  within  its  jurisdiction,  is  omnia  rit6  esse 
acta.  Taylory, Ford,  29  Jj,T,  392;  22W.R.  47. 
The  dSendant  entered  into  a  charterparty 
with  the  plaintiffs  agent  for  the  voyage  of  the 
plaintiff's  ship  to  Philadelphia,  ^d  advanced 
money  in  London  to  the  agent  upon  his  personal 
liability.  Being  unable  to  obtain  payment  he 
applied  to  and  was  refused  by  the  plaintiff,  and 
he  then  directed  an  attorney  at  Philadelphia  to 
proceed  against  the  freight  there  upon  the  ship's 
arrival.  Accordingly  a  writ  of  attachment,  pur- 
porting to  have  issued  from  the  district  court  of 
Philadelphia  in  an  action  by  the  defendant 
against  the  plaintiff,  was  served  upon  the  cap- 
tain, and  the  ship  was  seized.  The  captain  paid 
the  money  under  protest,  but  no  steps  had  been 
taken  in  the  action  nor  in  resisting  the  attach- 
ment by  the  present  plaintiff.  He  now  sued  for 
trespass  and  conversion  of  the  ship,  for  malicious 
process  against  the  ship  for  a  false  claim,  and  for 
money  received  by  the  defendant  to  the  plaintiffs 
use.  No  evidence  was  adduced  concerning  the 
validity  of  the  writ  of  attachment  according  to 
American  law  : — Held,  that,  by  the  comity  of 
nations,  the  process  of  foreign  courts  should  prim& 
facie  be  assumed  to  be  valid ;  «nd  that  therefore 
the  plaintiff,  not  having  obtained  a  favourable 
termination  of  the  proceedings  at  Philadelphia, 
could  not  recover  from  the  defendant.    lb, 

Jnxifdiction — Bottomry  Bond.]— A  Greek  ship 
with  a  cargo  on  board  consign&i  to  Malta,  the 
port  of  destination,  having  encountered  severe 
weather  in  her  passage  down  the  Black  Sea,  was 
obliged,  for  the  preservlation  of  her  cargo,  to 
jettison  her  boats,  spars,  and  cables,  and  being 
disabled,  put  into  Constantinople,  where  .  the 
captain  applied  to  the  Greek  consular  court,  and 
obtained  an  order  for  a  survey  of  the  ship  and 
cargo,  and  a  sentence  of  averi^  settlement,  with 
the  appointment  of  a  curator,  who,  by  virtue  of 
the  authority  conferred  on  him,  hypothecated 
the  cargo,  and  caused  a  bottomry  bond  to  be 
executed  thereon  for  freight  and  the  necessary 
expenses  of  transhipping  and  forwarding  the 
cargo.  The  cargo  having  been  transhipp&i,  ar- 
rlv^  at  Malta,  where  proceediogs  were  taken  in 
the  Court  of  Commerce  by  the  consignee  to  set 
aside  the  sentence  of  average  settlement  and  to 
annul  the  bottomry  bond.  The  Court  of  Com- 
merce declared  its  incompetency  to  decide  re- 
garding the  average  settlement,  but  pronounced 
the  bottomry  bond  null  and  void.  On  appeal  to 
the  Court  of  Appeal  at  Malta,  that  court  reversed 
the  decree  of  the  Court  of  Commerce,  so  far  as 
regarded  its  competency  to  decide  the  average 
act  and  settlement,  and  ordered,  as  regarded  the 
decision  of  the  nullity  of  the  bottomry  bond, 
that  such  decision  should  be  set  aside  until  a 
definitive  sentence  on  the  average  act  and  settle- 
ment should  have  been  come  to  by  the  Court  of 


Commerce.  The  Court  of  Commerce  gave  a  de- 
cision on  the  case  thus  remitted  against  the  con- 
signee, which  was  equivalent  to  a  nonsuit.  Ou 
appeal  from  this  decision,  the  appellate  court  at 
Malta  was  of  opinion,  that  the  captain  having 
taken  the  legal  course  before  the  consular  tri- 
bunal at  Constantinople,  and  that  court  having, 
on  the  report  of  experts,  appointed  a  curator  of 
the  cargo,  and  declared  the  voyage  ended  at 
Constantinople,  such  curator  was  the  attorney 
for  the  owners  of  the  cargo,  and  had  authority 
to  hypothecate  the  same ;  that  where  the  for- 
malities of  a  consular  authority  and  verbal  pro- 
cess justifying  the  expenses  necessitating  the 
loan  are  observed,  the  lender  on  bottomry  is 
exonerated  from  justifying  the  necessitv  for  the 
loan,  or  making  inquiry  as  to  the  facts  causing 
such  necessity ;  and  decided  for  the  validity  of 
the  bond  : — Held,  that  the  Greek  consular  court 
at  Constantinople  being  a  competent  court, 
having  jurisdiction  over  a  Greek  ship  and  a  cargo 
owned  by  Greek  subjects,  the  sentence  of  tluit 
court  was  not  open  to  examination  by  the  Court 
of  Commerce  at  Malta,  and  that  it  must  be  pre- 
sumed, in  the  absence  of  manifest  error  or  fraud, 
that  the  Greek  consular  court  rightly  interpreted 
and  applied  the  Greek  law,  by  which  they  had 
the  power  they  exercised  of  deciding  that  Con- 
stantinople should  be  considered  the  place  of  the 
ship's  destination,  and  the  average  adjusted  ac- 
cording to  the  law  in  force  at  that  place ;  and 
that  the  bottomry  bond  was,  under  the  circum- 
stances, necessary  and  valid.  Memna  v.  Petro^ 
coahino,  4  L.  R.,  P.  C.  144  ;  41  L.  J.,  P.  C.  27  ; 
26  L.  T.  561  ;  20  W.  R.  451. 

Judgment  not  applying  to  whole  Cause  of 
Aotion.1 — ^A  first  count  was  upon  a  contract  to 
scU  and  deliver  sound  tares  :  breach,  that  the 
tares  delivered  were  unsound.  A  second  count 
was  upon  a  promise  properly  to  ship  the  tares  : 
breach,  that  they  were  improperly  shipped,  and 
thereby  damaged.  Plea,  that  the  plaintiff  im- 
pleaded the  defendant  in  a  foreign  court  for  not 
performing  the  identical  promises  in  these  counts, 
and  that  the  court  adjudged  that  the  plaintiff 
had  no  cause  of  action  in  respect  of  the  non- 
performance of  the  promises ;  and  that  such 
judgment  was  final  and  conclusive.  In  support 
of  the  plea  a  judgment  of  the  foreign  court  was 
produced,  **  That  the  plaintiff  be  barred  of  his 
claim  against  the  defendant,  on  account  of  a 
cargo  of  tares  received  by  the  ship  M.  S."  From 
a  statement  of  reasons  appended  to  this  judg- 
ment, and  which  was,  in  fact,  a  statement  of  the 
case,  it  appeared  that  part  of  the  tares  contracted 
for  reached  the  plaintiff  ;  that  he  had  refused  to 
accept  them  by  reason  of  their  unsound  condi- 
tion ;  that  he  had  sold  them  under  protest,  and 
that  he  had  instituted  that  suit  to  rescind  the 
contract  and  recover  back  the  money  from  the 
defendant ;  but  that  he  was  barred  by  lapse  of 
time,  having  brought  the  suit  too  late  by  the 
law  of  the  country  in  which  the  court  sat,  and 
in  which  the  goods  were  shipped,  and  in  which 
the  defendant  resided : — Held,  first,  that  the 
judgment  did  not  support  the  plea,  inasmuch  as 
it  clearly  was  not  applicable  to  the  cause  of 
action  contained  in  the  second  count.  Callendar 
V.  Dittrich,  4  M.  &  G.  68  ;  4  Scott,  N.  R.  682  ;  1 
D.,  N.  S.  730. 

Held,  secondly,  that  the  plea  could  not  be 
taken  divisibly,  so  as  to  be  considered  %8  applic- 
able to  the  first  count  only.    Ih, 
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Judgment  must  be  of  Court  of  Becord.] — ^A 

plea  stating  a  judgment  recovered  in  a  foreign 
court,  prout  patct  per  recordum,  is  not  a  sufficient 
averment  that  such  court  was  a  court  of  record. 
Smith  V.  NicolU,  7  Scott,  147;  5  Bing.  N.  C.  208 ; 
7  D.  P.  C.  282  ;  1  Am.  474. 

A  Vice-Admiraltj  court  abroad  is  not  a  court 
of  record.    lb. 

Defence  in  Foreign  Conrt — ^Aetion  on  Judg- 
ment here.] — That  which  constitutes  a  defence 
in  a  foreign  court  is  not  pleadable  in  an  action 
upon  the  judgment  in  the  courts  of  this  country. 
Vanquelin  v.  Bouard,  16  C.  B.,  N.  S.  341  ;  33 
L.  J.,  C.  P.  78  ;  10  Jur.,  N.  S.  566  ;  9  L.  T.  582  ; 
12  W.  R,  128. 

Plea  of  Ho  Jnrisdietion.] — To  a  count  upon  a 
foreign  judgment,  a  plea  that  the  foreign  court 
had  no  jurisdiction,  because  the  defendant  in 
the  action  there  was  not  a  trader  and  was  not 
resident  within  a  certain  district,  is  bad,  inas- 
much as,  consistently  with  it,  the  foreign  court 
had  jurisdiction  over  the  person  of  the  defendant 
and  the  subject-matter  of  the  action,  which  was 
sufficient.  Vanquelin  v.  Bmtard,  15  C.  B.,  N.  S. 
341  ;  33  L.  J.,  C.  P.  78  ;  10  Jur.,  N.  S.  566  ;  9 
L.  T.  682  ;  12  W.  R.  128. 

Lis  pendens,  no  Estoppel.] — In  an  action  of 
collision  a  judgment  of  a  foreign  court  given  in 
a  cause  between  the  same  parties  cannot  be 
pleaded  as  an  estoppel  unless  such  judgment 
was  obtained  prior  to  the  institution  of 'the 
action  in  this  country  ;  there  being  no  res  judi- 
cata, but  lis  alibi  pendens,  when  the  plaintiff 
institut<)d  his  action  here,  he  can  claim  to  pro- 
ceed to  judgment  in  this  country  if  he  chooses. 
The  Delta,  1  P.  D.  393  ;  45  L.  J.,  P.  Ill  ;  35 
L.  T.  376  ;  25  W.  R.  46. 

Pendenoy  of  Appeal.] — ^Where  an  action  is 
brought  on  a  judgment  of  a  foreign  court,  the 
pendency  of  an  appeal  in  the  foreign  court 
against  such  judgment  is  no  bar  to  the  action, 
although  it  may  afford  ground  for  the  equitable 
interposition  of  the  English  court  in  which 
the  action  is  brought  to  prevent^  the  possible 
abuse  of  its  process,  and  on  proper 'terms  to  st^y 
execution,  aeott  v.  Pilkin^ton,  2  B.  &  S.  11;  31 
L.  J.,  Q.  B.  81 ;  8  Jur.,  N.  S.  657  ;  6  L.  T.  21. 

Effect  of— ConcluBive  upon  the  merits.] — An 
adjudication  of  a  foreign  court,  acting  within 
the  jurisdiction  conferred  upon  it  by  the  state 
within  whose  lawful  control  the  subject-matter 
adjudicated  upon  is  found,  is  conclusive  against 
all  the  world,  even  though  it  professes  to  pro- 
ceed on  an  assumption  of  the  law  of  another 
country  and  that  assumption  is  erroneous.  Co*- 
trique  V.  Imrie,  4  L.  R.,  H.  L.  414 ;  39  L,  J., 
C.  P.  350  ;  23  L.  T.  48  ;  19  W.  R.  1. 

If  the  intention  of  the  foreign  court  was  to 
deal  with  the  subject-matter  of  the  suit,  an 
inference  arises  that  the  adjudication  was  in  rem, 
though  the  proceedings  may  have  been  institute 
inter  partes.    lb. 

Such  an  intention  will  be  inferred  in  the  case 
of  proceedings  to  enforce  a  maritime  lien  in  a 
state  subject  to  a  code  founded  on  the  civil  law, 
or  where  the  supposed  owners  of  the  chattel,  the 
property  in  which  is  dealt  with  by  such  court, 
have  been  necessarily  summoned  to  attend  the 
proceedings.    lb. 


The  master  of  a  British  ship  drew  a  bill  of 
exchange  upon  his  owner  for  necessaries  supplied 
to  the  ship  in  the  course  of  her  voyage.  The 
owner,  who  had  in  the  meantime  mortgaged  the 
ship  and  then  become  bankrupt,  declined  to 
accept  the  bill,  and  it  was  dishonoured  at  ma- 
turity. Afterwards,  the  ship  having  put  into 
Havre,  the  holder  of  the  bill  indorSed  it  to  a 
French  subject,  who  commenced  a  suit  upon  it 
in  the  court  there  against  the  master  and  against 
the  ship,  and  obtained  judgment  against  the 
master,  with  privilege  upon  the  ship,  and  the  judg- 
ment having  been  affirmed  by  the  superior  court 
there,  the  vessel  was  sold.  By  the  French  law  a 
mortgage  or  sale  of  the  property  in  a  ship  while 
on  its  voyage,  to  the  prejudice  of  creditors  for 
necessaries  supplied  in  the  course  of  the  voyage, 
is  not  recognized  unless  the  transaction  appears 
on  the  ship^s  papers.  Also,  in  proceedings  in  a 
French  court  to  enforce  a  maritime  lien  by  sale 
of  the  ship,  all  who  appear  to  be  the  owners  of 
the  ship  must  be  summoned.  The  original 
owner  and  his  assignee  in  bankruptcy  were  cited 
accordingly  before  the  court  at  Havre,  but  they 
did  not  appear.  After  the  decree  for  sale  was 
made,  the  mortgagee  instituted  proceedings  at 
Havre  to  replevy  the  ship  ;  but  his  claim  to 
intervene  was  disallowed  in  consequence  of  a 
mistaken  view  of  English  law  adopted  by  the 
French  court,  though  evidence  of  the  English 
law  was  produced  and  admitted  before  it : — 
Held,  that  the  judgment  of  the  foreign  court 
was  a  judgment  in  rem,  and  passed  the  property 
in  the  ship  ;  and,  as  there  was  no  suggestion  of 
fraud,  was  unimpeachable  in  an  English  court  o£ 
justice.    lb. 

Upon  the  effect  of  judgments  in  foreign  courts, 
see  Phillijys  v.  Hunter,  2  H.  Bl.  402. 

The  sentence  of  a  foreign  court,  of  competent 
jurisdiction,  is  evidence  of  res  judicata,  and  is 
not  to  be  called  in  question  in  a  collateral  cause 
in  the  courts  of  this  kingdom.  Hamilton  v. 
Dutch  Eatt  India  Company,  8  JBro.  P.  C.  264. 

In  an  action  to  indemnify  the  plaintiff  from 
all  debts  due  from  the  late  partnership  of  the 
plaintiff,  the  defendant,  and  B.,  and  from  all 
suits,  proof  of  a  copy  of  the  proceedings  in  a 
foreign  court  in  a  suit  there,  instituted  against 
the  late  partners  for  the  recovery  of  a  partner^ 
ship  debt,  in  which  a  decree  passed  against  them 
for  want  of  answer,  per  quod  a  sequestration 
issued  against  the  plaintiff's  estate,  and  he  was 
obliged  to  pay  the  debt,  is  conclusive  against  the 
defendant ;  and  the  defendant  is  not  at  liberty 
to  shew  that  the  proceedings  were  erroneous, 
Tarleton  v.  Tarleton,  4  M.  &  S.  20. 

The  judgment  of  a  foreign  court  having  juris- 
diction over  the  subject-matter  cannot  be  ques- 
tioned here,  on  the  ground  that  the  foreign  court 
has  mistaken  the  law  of  its  own  country,  or  has 
come,  on  the  evidence,  to  an  erroneous  con- 
clusion as  to  the  facts.  Scott  v.  Pllkinfiton,  2 
B.  &  S.  11 ;  31  L.  J.,  Q.  B.  81 ;  8  Jur.,  N.  S.  557 ; 
6  L.  T.  21. 

The  sentence  of  a  foreign  court  of  admiralty, 
condemning  a  ship  or  goods  as  lawful  prisce,  is 
not  conclusive  in  the  courts  of  this  country  as 
to  the  ground  of  condemnation,  unless  stated 
upon  the  face  of  it  without  ambiguity.  It  is 
competent  to  our  courts  to  examine  the  sentence 
carefully,  to  see  whether  it  proceeds  on  that 
which  would  be  a  just  ground  of  condemnation 
by  the  law  of  nations,  or  on  another  ground 
which  would  amount  only  to  a  breach  of  the 
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municipal  regulAtions  of  the  condemning  country. 
JIobh9  Y.  Henning  or  Hifming^  17  C.  B.,  N.  S. 
791  ;  34  L.  J.,  C.  P.  117  ;  11  Jur.,  N.  S.  223 ;  12 
L.  T.  205  ;  13  W.  R.  441. 

A  judgment  of  a  foreign  court,  having  juris- 
diction over  the  parties  and  subject-matter  of 
the  suit,  cannot  be  impeached  on  the  ground 
that  it  is  erroneous  upon  the  merits.  J}»  Cone 
Briuac  y.  Bathhone,  6  H.  &  N.  301  ;  30  L.  J., 
Ex.  238. 

A  judgment  of  a  colonial  court  is  not  open  to 
examination,  as  to  the  merits  of  it,  in  an  action 
brought  upon  it  in  the  courts  of  this  country. 
Ifenderson  v.  Henderson^  6  Q.  B.  288  ;  13  L.  J., 
Q.  B.  274  ;  9  Jur.  766. 

— *  When  not  oondnsiye.] — The  repugnancy 
to  natural  justice  in  respect  of  which  a  foreign 
judgment  is  impeachable  in  an  action  thereon  is 
a  repugnancy  to  natural  justice  in  reference  to 
the  conduct  or  mode  of  procedure  of  the  foreign 
court,  and  not  in  reference  to  the  merits  of  the 
action.     Crawley  v.  Isaaci,  16  L.  T.  529. 

A  court  which  is  called  on  to  enforce  a  foreign 
judgment,  may  examine  into  that  judgment,  to 
see  whether  it  has  been  rightfully  obtained  or 
not.    Don  r,  Lippmanf  5  C.  &  F.  1. 

Although,  in  an  action  in  this  country  on  a 
foreign  or  colonial  judgment,  the  judgment  is 
examinable  to  a  certain  extent,  as  for  the  pur- 
pose of  shewing  want  of  jurisdiction,  or  that  the 
defendant  was  not  summoned,  or  that  the  judg- 
ment was  fraudulently  obtained,  yet  such  judg- 
ment is  not  examinable  upon  the  merits,  as,  for 
the  purpose  of  shewing  that  the  contract  sued 
upon  was  not  made,  or  was  procured  by  fraud, 
or  that  the  judgment  was  erroneous.  Bank  of 
AuttraJasia  v.  Nias,  16  Q.  B.  717  ;  20  L.  J., 
Q.  B.  284 ;  15  Jur.  967. 


Prmul   faeie  Evidence  of  a  Debt.] — A 


foreign  judgment  is  prim&  facie  evidence  of  a 
debt,  and  that  everything  was  done  in  the  court 
in  which  it  was  obtained  that  was  necessary  to 
support  it.  Arnot  v.  Bedfem^  3  Bing.  363 ;  2 
C.  &  P.  88  ;  11  Moore,  209. 


In   Adminuitration.] — When    judgment 


has  been  obtained  in  a  foreign  court  by  the 
foreign  administrator  of  a  creditor  against  an 
EngUsh  debtor  who  has  since  died,  and  whose 
est-ate  was  being  administered  in  England : — 
Held,  that  the  foreign  administrator  could  prove 
without  taking  out  an  English  administration  to 
his  intestate.  Macniehol^  In  re,  Maeniehol  v. 
Maenichol,  19  L.  R.,  Eq.  81  ;  31  L.  T.  666  ;  23 
W.  R.  67. 

A  woman  became,  by  the  law  of  France,  donee 
of  the  universality  of  the  succession  of  her  de- 
ceased husband,  and  was  thereby  entitled  to  all 
his  property,  claims,  and  causes  of  action,  and 
became  personally  liable  to  his  debts.  After  her 
husband's  death,  she  was  compelled  to  pay  cer- 
tain bills  of  exchange  on  which  he  was  liable  as 
indorser.  She  thereupon  took  proceedings  in 
France,  and  obtained  a  judgment  to  recover  the 
amount  against  the  acceptor : — Held,  that  she 
might  sue  upon  this  judgment  in  this  countiy  in 
her  own  name,  without  taking  out  administra- 
tion. Vanquelin  v.  Boiiardy  16  C.  B.,  N.  S.  341 ; 
33  L.  J.,  0.  P.  78  ;  10  Jur.,  N,  S.  566  ;  9  L.  T. 
582  ;  12  W.  R.  128. 

Error  on  Eaee  of  Becord.]— A  foreign  judg- 


ment may  be  reviewed  by  the  courts  of  this 
countiy  if  any  error  appears  upon  the  face  of 
the  record.  iSimjuon  v.  Fogo^  1  H.  &  M.  195  ;  32 
L.  J.,  Ch.  249  ;  9  Jur.,  N.  S.  403 ;  8  L.  T.  61  ;  11 
W.  R.  418. 

So  where  it  is  manifest  that  the  foreign  court 
has  refused  to  recognize  the  title  to  property 
properly  acquired  according  to  the  laws  of  this 
countiy,  the  foreign  judgment  founded  on  such 
a  refusal  will  be  wholly  (£sregarded  by  the  courts 
in  this  country.    lb. 

A  British  ship  was  duly  mortgaged  in  Eng- 
land, and  remained  in  the  possession  of  the 
mortgagor,  who  afterwards  sent  her  to.  New  Or- 
leans. There  she  was  attached  by  a  citizen  of 
Louisiana,  a  creditor  of  the  mortgagor,  in  an 
action  commenced  for  the  recovery  of  his  debt, 
not  being  a  proceeding  in  rem.  The  mortgagee 
intervened  in  the  action,  and  claimed  possession 
of  the  ship.  The  Supreme  Court  of  Louisiana 
refused  to  recognize  his  title,  though  good  by  the 
law  of  England,  assigning  as  a  reason,  on  the 
face  of  the  judgment,  that  the  law  of  Louisiana 
did  not  recognize  transfers  of  property  in  chattels 
without  delivery  of  possession ;  that  to  admit 
the  claim  would  be  prejudicial  to  the  citizens  of 
Louisiana,  and  that  the  comity  of  nations  did 
not  extend  to  the  case.-  The  ship  was  then  sold 
under  a  writ,  in  the  nature  of  a  fi.  fa.  in  the 
action,  and  the  proceeds  were  applied  in  favour 
of  the  creditors  to  the  exclusion  of  the  mort* 
gagee.  The  ship  having  been  brought  to  Eng- 
land, the  mortgagee,  whose  debt  was  admitted  to 
exceed  the  value  of  the  ship,  filed  a  bill  to  esta- 
blish his  claim  against  F. : — Held,  that  the  judg- 
ment of  the  court  of  Louisiana  was  examinable 
for  error  on  the  face  of  it,  by  reason  of  its  disre- 
gard of  the  comity  of  nations,  and  that  the  mort- 
gagee was  entitled  to  the  ship.    Ih, 

Held,  also,  that  the  judgment  was  of  the 
nature  of  a  judgment,  inter  partes,  as  regarded 
the  intervenor.    Ih, 

Semble,  that  a  foreign  judgment,  even  in  rem, 
may  be  examined  and  disregarded,  if  it  appears 
on  the  face  of  it  to  have  been  founded  on  a  per- 
verse disregard  of  English  law  in  a  case  properly 
subject  to  that  law  by  the  comity  of  nationsw 
Ih, 

VIII.    COLONIAL  JUDGMENTS. 

Defendant  must  have  been  Served  with 
Process.] — ^An  action  is  not  maintainable  on  a 
colonial  judgment,  unless  it  appears  that  the 
defendant  was  regularly  served  with  process, 
and  had  an  opportunity  of  defending  the  suit, 
even  although  it  appears  to  be  the  practice  of 
that  court  not  to  give  personal  notice.  Bu- 
ehanan  v.  Mueker,  9  East,  192 ;  1  Camp.  66. 

For,  the  law  will  not  raise  an  assumpsit  upon 
such  a  judgment  obtained  by  default  against  a 
party  who,  upon  the  face  of  the  proceedings, 
appeared  only  to  have  been  summoned  by  nailing 
up  a  copy  of  the  declaration  at  the  court-house 
door ;  it  not  appearing  that  he  had  ever  been 
present  in  the  colony,  or  subject  to  the  juris- 
diction of  the  colonial  court  at  the  time  the  suit 
commenced  and  afterwards,  although  by  a  law 
of  the  colony,  if  a  defendant  is  absent  from  the 
island,  and  without  an  attorney,  manager,  or 
overseer  there,  such  mode  of  summoning  him 
shall  be  deemed  a  good  service.    Ih. 

A  judgment  of  a  colonial  court  against  a  party 
absent  from  the  place,  and  not  represented  by 


1089 


INTERNATIONAL    "LAW— Colonial  Judgments. 


1040 


any  agent  upon  whom  the  process  of  the  court 
could  be  served,  is  prixnft  fccie  void.  Smith  v. 
Mcolls,  7  Scott,  147 ;  5  Bing.,  N.  C.  208  ;  7 
D.  P.  C.  282  ;  1  Am.  474. 

Declaration  on  a  decree  of  the  Supreme  Court 
of  Newfoundland.  Plea,  that  the  decree  was 
made  in  respect  of  an  amended  bill ;  and  that, 
before  the  fU.ing  thereof,  the  defendant  was  out 
of  the  jurisdiction  of  the  court,  and  has  so  con- 
tinued ;  that  he  was  not  served  with  a  copy  of 
such  bill,  and  had  no  notice  of  any  process 
therein,  and  that  the  proceedings  were  ti^en  in 
his  absence  and  ex  parte.  Replication,  that,  at 
the  commencement  of  the  suit,  the  defendant 
was  within  the  jurisdiction,  and  was  duly  served 
with  process  in  respect  of  the  •original  bill  in  the 
suit,  and  appeared  and  appointed  H.  E.  to  be 
attorney  for  him,  the  defendant,  in  the  suit ;  and 
H.  E.  accordingly  became  the  attorney  of  the 
defendant,  and  authorized  to  conduct  his  de- 
fence ;  and  that  he  had  notice  of  the  amended 
bill.  Rejoinder  traversed  that  H.  E.  had  notice 
of  the  amended  bill : — Held,  after  verdict  for 
the  plaintiff,  that  the  defendant,  by  merely 
traversing  the  notice,  admitted  that  H.  E.  had 
authority  from  the  defendant  to  act  as  attorney 
for  him,  as  well  in  respect  of  the  amended  as  of 
the  original  bill ;  and  that  such  authority,  given 
by  the  defendant  about  to  leave  the  jurisdiction, 
would  support  the  decree.  Henderson  v.  Hen- 
derson,  11  Q.  B.  1016 ;  17  L.  J.,  Q.  B.  209 ; 
12  Jur.  773. 

Contrary  to.  Law  of  Conntry.] — To  render  a 
colonial  judgment  void,  on  the  ground  that  it  is 
contrary  to  the  law  of  -the  country  where  it  was 
given,  it  must  be  shewn  clearly  and  unequivo- 
cally to  be  so.  Becquet  v.  MaoCkirthy,  2  B.  & 
Ad.  951. 

Where  the  law  of  a  British  colony  required 
that,  in  a  suit  instituted  against  an  absent  party, 
the  process  should  be  served  upon  the  king^s 
attorney-general  in  the  colony ;  but  it  was  not 
expressly  provided  that  the  attorney-general 
should  communicate  with  the  absent  party : — 
Held,  that  such  law  was  not  so  contrary  to 
natural  justice  as  to  render  void  a  judgment 
obtained  against  a  party  who  had  resided  within 
the  jurisdiction  of  the  court  at  the  time  when 
the  cause  of  action  accrued,  but  had  withdrawn 
himself  before  the  proceedings  were  commenced. 
Ih 

Hul  tiel  Beoord.]— A  plea  of  nul  tiel  record 
to  an  action  upon  a  judgment  of  a  colonial  court 
is  bad.  PhUpott  v.  Adams^  7  H,  &  N.  888  ; 
31  L.  J.,  Ex.  421. 

A  plea  of  nul  tiel  record  cannot  be  pleaded  to 
an  action  on  a  colonial  judgment.  Chapman  v. 
Shcrrie,  5  Ir.  R.,  C.  L.  36. 

Xerg^r.]  —  A  colonial  judgment  obtained 
against  a  co-contractor  cannot  be  insisted  on  by 
way  of  merger  in  an  action  on  such  judgment. 
Bank  of  Australasia  v.  Nia^s,  16  Q.  B.  717 ;  20 
L.  J.,  Q.  B.  284  ;  15  Jur.  967. 

Company — Colonial  Act  enabling  Chairman  to 
8ne  and  be  Sued.]— An  act  of  the  legislature  of 
New  South  Wales  enabled  the  chairman  of  a 
company  to  sue  and  be  sued  on  behalf  of  the 
company,  and  provided  that  execution  upon  any 
judgment  in  such  an  action  against  the  chairman 
might  be  issued  against  the  goods  and  lands  of 


any  member  of  the  company  in  like  manner,  as 
if  such  judgment  had  been  obtained  against  him 
personally : — Held,  first,  that  the  colonial  l^s- 
lature  had  authority  to  make  such  an  act,  and 
that  it  contained  nothing  repugnant  to  the  law 
of  England  or  to  natural  justice.  Ih.  8,  P., 
Bank  of  Australasia  v.  Harding,  9  C.  B.  661  ; 
19  L.  J.,  C.  P.  345  ;  14  Jur.  1094. 

Held,  secondly,  that  the  specific  mode  provided' 
for  enforcing  the  judgment  by  execution  against 
a  member  of  the  company  could  not  be  obtained 
against  a  shareholder  out  of  the  colony.    lb. 

Held,  thirdly,  that  the  judgment  against  the 
chairman  might  be  made  the  foundation  of  an 
action  against  a  member  beyond  the  territory  of 
the  colony  in  the  same  manner  as  if  he  had  been 
personally  served  in  the  colony,  and  the  judg- 
ment had  been  against  him  as  a  party  to  the 
record.    lb. 


Indian  Aet  enabling  Sooretary  to  8ne  and 


be  Sued.] — ^By  an  act  of  the  council  of  India,  to 
enable  a  banking  company  to  sue  and  be  sued  in 
the  name  of  their  secretary,  it  was  enacted  that 
all  actions  against  the  company  should  be 
brought  against  the  secretary  for  the  time  being 
as  the  nominal  defendant ;  that  a  memorial  of 
the  names  of  the  directors  and  secretary,  and 
proprietors  of  the  bank,  should  be  enrolled ; 
and  that  every  judgment,  in  any  action  in  India 
against  the  secretary  should  (subject  to  the  ex- 
press provisions  of  the  act)  "  have  the  like  effect 
and  operation  upon  and  against  the  property 
and  funds  of  the  bank,  as  if  such  judgment  had 
been  made  or  pronounced  against  all  its  mem- 
bers, and  as  if  all  the  members  had  been  parties 
to  such  action,  and  as  if  the  act  had  not  passed." 
The  act  provided  that,  in  case  execution  upon 
any  judgment  in  such  action,  obtained  against 
the  secretary,  should  be  ineffectual  for  obtain- 
ing satisfaction  against  the  funds  of  the  bank, 
execution  might  issue ;  first,  against  proprietors 
for  the  time  being,  and,  that  proving  ineffectual, 
against  persons  who  were  proprietors  at  the  time 
of  the  contract ;  provided  that  no  such  execution 
should  issue  against  any  other  person  than  the 
actual  party  to  the  suit,  without  leave  of  the 
court  in  which  the  action  was  brought : — Held, 
that  there  was  nothing  in  the  act  to  prevent  a 
creditor,  having  obtained  a  judgment  against  the 
secretary  of  the  bank  in  India,  from  enforcing 
it  by  action  against  a  shareholder  in  this  country  ; 
the  provisions  as  to  execution  merely  regulating 
the  mode  of  procedure  in  India,  and  that  the 
non-enrolment  of  a  memorial  was  no  answer  to 
an  action  upon  the  judgment  here.  Kelsall  t. 
Marshall,  1  C.  B.,  N.  S.  241 ;  26  L.  J.,  C.  P.  19  ; 
2  Jur.,  N.  S.  1142. 

Any  pleas  which  might  have  been  pleaded  to 
the  original  action  cannot  be  pleaded  to  an 
action  on  the  judgment.    lb. 

Insolvent  Person  —  Sequestration.]  —  To  an 
action  on  a  judgment  at  the  Cape  of  Good  Hope, 
the  defendant  pleaded  that  by  an  ordinance  in 
that  colony  relating  to  insolvents,  it  was  enacted 
that  the  court  might,  on  the  petition  of  an  in- 
solvent, place  his  estate  under  sequestration,  and 
that  further  execution  of  any  judgment  against 
him  or  his  estate  for  any  debt  should,  after  lodg- 
ing the  order  for  sequestration,  be  stayed  during 
the  pendency  of  such  sequestration  ;  and  that  all 
actions  pending  against  any  insolvent  for  any 
debt  provable  against  his  estate,  should,  upon 
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any  order  being  made  for  sequestration,  be 
stayed.  The  plea  stated  the  petition  of  the 
defendant,  the  surrender  of  his  estate,  it  being 
placed  under  sequestration,  and  that  the  estate 
was  distributed,  and  upon  such  distribution  the 
plaintiff  received  a  dividend  of  U,  6d,  in  the 
pound  on  the  amount  of  the  judgment  debt  in 
the  action  : — ^Held,  that  the  plea  was  bad,  as  it 
merely  shewed  a  temporary  suspension  of  the 
execution  during  the  pendency  of  the  seques- 
tration, but  not  a  discharge  of  the  person  or 
estate  of  the  insolvent.  IHth  v.  WoUaitony 
7  Ex.  194  ;  21  L.  J.,  Ex.  108. 

A  Deelaration  need  not  allege  JnrUdietion.] — 

A  declaration  on  a  judgment  of  a  colonial  court 
need  not  state  that  the  court  had  jurisdiction 
over  the  parties  or  the  cause.  Robertson  v. 
Struth,  5  Q.  B.  941 ;  D.  &  M.  773  ;  8  Jur.  404. 


In   AAsnmpiit.] — A  declaration   on   a 


colonial  judgment  framed  in  assumpsit,  did  not 
aver  the  plaintiffs  readiness  to  perform  his  part 
of  the  contract,  but  it  disclosed  a  good  cause  of 
action  for  malfeasance : — Held,  that  a  court  of 
equity  would  not  treat  the  judgment  as  void, 
though  the  objection  to  the  declaration  might 
have  been  good  on  general  demurrer.  Jack  v. 
Tease,  12  Jr.  Ch.  Bep.  279. 

Appeal.] — ^But  the  time  for  appealing  from  the 
judgment  naving  elapsed,  the  court  gave  time  to 
the  parties  to  apply  to  the  Judicial  Committee 
of  the  Privy  Council  in  England  for  liberty  to 
appeal,  or  to  apply  to  a  court  of  law  for  liberty 
to  plead  to  an  action  which  had  been  commenced 
on  the  judgment.    lb. 

Ho  Eftoppel  to  Action  brought  in  England.] 
— A  judgment  obtained  by  •&  defendant  in  a 
colonial  court  cannot  be  pleaded  by  way  of 
estoppel  to  a  declaration  in  this  country  for  the 
same  cause  of  action,  unless  it  is  shewn  that  the 
judgment  so  obtained  would  be  final  and  conclu- 
sive in  the  colony.  Plummer  v.  Woodburne,  7 
D.  &  R.  25  ;  4  B.  &  C.  625. 

A  judgment  obtained  in  a  colonial  court  is  no 
estoppel,  nor  is  it  pleadable  in  bar  to  an  action 
brought  in  England  for  the  same  cause.  JSank 
of  Australasia  v.  Hardinff,  9  C.  B.  661  ;  19  L.  J., 
C.  P.  345  ;  14  Jur.  1094. 

A  plea  of  a  judgment  recovered  in  the  Vice- 
Admiralty  Court  at  Sierra  Leone,  is  no  bar  to 
an  action  brought  for  the  same  cause  in  this 
country.  Smith  v.  Nicolls^  7  Scott,  147  ;  5 
Bing.  N.  C.  208  ;  7  D.  P.  C.  282  ;  1  Am.  474. 

Administration  —  Judgment  —  Creditor.]  —  A 

colonial  judgment  having  been  obtained  against 
the  personal  representatives  (called  executors 
dative)  of  an  intestate,  who  died  in  a  British 
colony  leaving  assets  in  the  colony  and  in 
Ireland : — Held,  in  a  suit  instituted  in  Ireland 
for  the  administration  of  the  personal  estate  of 
the  deceased,  that — assuming  the  executors 
dative  to  have  been  duly  appointed  and  the 
judgment  to  have  been  regularly  obtained  ac- 
cording to  the  law  of  the  colony — no  privity 
existed  between  the  executors  dative  and  the 
administrator  in  Ireland  of  the  personal  estate 
of  the  intestate,  and  that  consequently  the 
colonial  judgment  was  not,  against  the  Irish 


administrator,  evidence  of  the  debt  claimed  by 
the  judgment  creditor,  on  the  foot  of  which  the 
judgment  bad  been  recovered.  Tiglt^  v.  Tighe, 
11  Ir.  R.,  Eq.  203. 

A«  to  Balanoe  of  Aooount.] — An  action  lies 
upon  the  decree  of  a  colonial  court  of  equity  for 
the  balance  of  an  account  between  partners. 
Henley  v.  Soper,  2  M.  &  R.  153 ;  8  B.  &  C.  16. 

An  action  is  maintainable  upon  a  decree  of  a 
colonial  court  of  equity,  in  a  suit  which  has 
terminated  in  ascertaining  a  clear  balance, 
whereby  one  party  is  orderSi  to  pay  a  sum  cer- 
tain to  the  other.  Henderson  v.  Henderson^  6 
Q.  B.  288  ;  13  L.  J.,  Q.  B.  274  ;  9  Jur.  756. 

IX.    IRISH   AND    SCOTCH   JUDGMENTS. 

Iriih — Action  on.J — An  action  lies  upon  a 
judgment  recovered  m  Ireland,  as  such  judgment 
is  not  a  record  in  England.  Harris  v.  Saunders, 
6  D.  &  R.  471  ;  4  B.  &  C.  411. 

How  far  oonolniiye.]— The  13  Vict  c.  18, 

s.  9,  applies  to  incorporated  companies  r6gistered 
and  carrying  on  business  in  England  and  also  in 
Ireland  by  means  of  an  agent  there.  Sheeky  v. 
Professional  Life  Insurance  Ckrmpany,  3  C.  B., 
N.  S.  397  ;  27  L.  J.,  C.  P.  233  ;  4  Jur.,  N.  S.  27 
—Ex.  Ch. 

Therefore,  where,  in  an  action  against  such  a 
Dompany,  the  Queen's  Bench  in  Ireland  made  an 
order  authorizing  substitution  of  service  by  de- 
livering a  copy  of  the  writ  and  a  copy  of  the 
order  to  the  agent  in  Dublin,  and  by  sending 
through  the  post  like  copies  to  the  London  agent, 
and  the  plaintiff  had  an  appearance  entered  for 
the  company,  and  obtained  judgment,  and  after- 
wards brought  an  action  upon  that  judgment  in 
England : — Held,  that  the  court  in  Ireland  had 
authority  to  make  the  order,  and  that  the  judg- 
ment obtained  by  the  plaintiff  was  regular.    lb. 

Held,  also,  that  even  if  the  order  was  irregular, 
the  court  would  not  interfere,    lb. 

Declaration  on  an  Irish  judgment.  Plea,  that 
the  defendant  was  never  served  with  any  writ  of 
summons,  nor  had  he  any  notice  of  the  action. 
Replication,  that  the  court,  under  the  provisions 
of  an  act  of  parliament  in  that  behalf,  and  upon 
an  affidavit  of  the  plaintiffs  attorney,  made  an 
order  directing  that  personal  service  of  the  ^Tit 
of  summons  in  the  action  on  the  defendant's 
attorney,  and  the  transmission  of  copies  thereof, 
and  of  the  order  in  a  registered  letter  to  the 
defendant,  addressed  to  his  place  of  business  in 
London,  should  be  deemed  good  service  of  the 
writ  upon  him,  unless  cause  was  shewn  to  the 
contrary  in  six  days  after  service  of  the  rule 
making  the  order  on  his  attorney  and  such 
transmission  by  post  as  aforesaid,  and  that  such 
service  and  transmission  were  effected  as  directed 
by  the  court,  and  that  the  rule  of  court  making 
the  order  was  made  absolute  : — Rejoinder,  that 
the  order  of  the  court  ^'as  obtained  on  the 
strength  of  the  affidavit  of  the  plaintiff's  at- 
torney, which  affidavit  was  untrue,  and  that  the 
plaintiff  never  had  any  right  of  action  against 
the  defendant  in  respect  of  the  cause  of  action 
in  respect  of  which  the  judgment  was  obtained  ; 
— Held,  that  the  rejoinder  was  bad,  and  that  the 
replication  was  good,  Crawley  v.  Isaacs,  16 
L,  T.  629. 

Plea  to  Jnrifldiotion.] — In  an  action  o*" 


1043        INTEKNATIONAL  L.A.W— Irish  and  Scotch  Judgments.        1044 


a  jndgment  of  one  of  the  superior  courts  in  Ire- 
land, the  defendant,  though  he  cannot  contest 
the  merits  of  the  action,  or  the  propriety  of  the 
decision,  may  shew  that  the  court  had  not  pro- 
perly jurisdiction  as  to  the  defendant  under  the 
circumstances.  Ferguson  v.  Mahon^  11  A.  &  '^. 
179  ;  3  P.  &  D.  143. 

Therefore,  where  a  defendant  pleaded  to  such 
action,  that  he  was  never  arrested  upon  or  served 
with,  nor  at  any  time  had  notice  of  any  process 
at  the  suit  of  the  plaintiff,  for  the  cause  of  action 
on  which  the  judgment  was  obtained,  nor  ever 
appeared  in  the  action  : — Held,  that  the  plea 
was  a  good  defence.    Ih, 


Englisli  Judgment  entered  in  Ireland.] 


— ^When  a  certificate  of  an  English  judgment 
had  bAeen  entered  in  the  Common  Pleas  in  Ire- 
land, pursuant  to  31  &  32  Yict.  c.  54,  on  motion 
to  set  aside  the  judgment  entered  in  the  Com- 
mon Pleas,  on  the  ground  that  the  English  judg- 
ment, on  which  the  certificate  was  founded,  was 
irregularly  entered  up  as  a  final  judgment,  while 
demurrers  to  some  of  the  pleas  were  still  un- 
decide(^ — Held,  that  there  was  no  judgment  of 
the  Irish  Court,  but  merely  an  entry  of  record 
of  the  certificate  of  an  English,  judgment. 
JSaUey  t.  WelpJy,  4  Ir.  R.,  C.  L.  243. 

Held,  also,  that  the  certificate  of  the  proper 
officer  in  England  was  conclusive  on  such  a 
motion  that  there  was  such  a  final  judgment. 
Ih. 

Held,  also,  that  a  subsequent  order  of  th^ 
officer  in  England,  staying  all  proceedings  on 
the  English  judgment  while  the  demurrers  re- 
mained undisposed  of,  had  no  application  to  the 
registry  of  the  certificate  in  Ireland,  which  had 
been  r^ularly  done  at  the  date  of  the  order. 
Jb. 

A  judgment  obtained  in  an  inferior  court  of 
recoTCl  in  England  was  removed  into  the  Court 
of  Queen's  &nch,  and  a  certificate  purporting 
to  be  under  the  Judgments  Extension  Act,  1868 
(31  &  32  Vict.  c.  54),  but  omitting  the  material 
allegation  that  the  judgment  was  obtained 
"after  appearance"  or  "after  service,*'  was 
signed  by  the  master  of  the  Queen's  Bench  at 
Westminster,  and  was  registered  by  the  master 
^f  the  Common  Pleas  at  Dublin  ;  the  court,  act- 
ing under  s.  4,  set  aside  the  registration,  and 
all  subsequent  proceedings  founded  upon  it. 
Part  V.  Scannell,  9  Ir.  R.,  C.  L.  426. 

Scotch — Action  on.] — ^An  action  lies  on  a 
Scotch  judgment  of  homing  against  a  Scotch- 
man bom,  for  a  debt  contracted  in  Scotland. 
J)imgla»  v.  Forrest,  4  Ring.  686  ;  1  M.  &  P.  663  ; 
S.  P.,  Uay  V.  Fisher,  2  M.  &  W.  722  ;  M.  &  H. 
286. 

An  action  may  be  maintained  against  a  de- 
fendant resident  in  this  country  for  costs  awarded 
against  him,  after  appearance,  by  a  decree  of  the 
Court  of  Session  in  Scotland,-  in  a  suit  for  a 
divorce.  Jiussell  v.  Smythy  9  M.  &  W.  810  ;  1 
D.,  N.  S.  929. 

But  an  interim  or  interlocutory  order  for  pay- 
ment of  expenses  made  under  48  Geo.  3,  c.  151, 
85.  17,  18,  in  a  suit  in  Scotland,  by  the  Lords  of 
Session,  pending  an  appeal  to  the  House  of 
Lords,  is  an  interlocutory  order,  on  which  an 
action  cannot  be  maintained  in  England. 
Patrick  v.  Shedden,  2  El.  k  Bl.  14 ;  22  L.  J., 
Q.  B.  283  ;  17  Jur.  1154  ;  S,  JP.,  Paul  v.  Riyy,  16 
Beav.  433  ;  21  L.  J.,  Ch.  361. 


Decree  of  Divorce — Condnsive  upon  the 

Merits.]— The  English  courts  will  recognize  as 
valid  the  decision  of  a  competent  foreign 
Christian  tribunal  dissolving  the  marriage  be- 
tween a  domiciled  native  in  the  country  where 
such  tribunal  has  jurisdiction  and  an  English 
woman  when  the  decree  Of  divorce  is  not  im- 
peached by  coUusion  or  fraud.  And  this,  althou^ 
the  marriage  may  have  been  solemnized  in  Eng- 
land, and  may  have  been  dissolved  for  a  cause 
which  would  not  have  been  sufficient  to  obtain 
a  divorce  in  England.  JSaroey  v.  Famie,  8 
App.  Cas.  43 ;  52  Ji.  J.,  P.  33  ;  48  L.  T.  273  ; 
31  W.  R.  433  ;  47  J.  P.  308— H.  L. 

Sni&ciency  of  Pleading.] — ^Action  on  a 

policy  of  insurance,  by  assignees  of  a  bankrupt. 
A  plea  as  to  782.,  that  the  policv  was  made  in 
Scotland,  and  that  that  sum  was  duly  fenced  and 
arrested,  according  to  the  law  of  Scotland,  at 
the  suit  of  G.,  for  a  debt  due  to  him,  until  suffi- 
cient caution  should  be  found  in  the  books  and 
session,  that  the  same  should  be  forthcoming 
to  G. ;  that  thereupon  the  sum  became  and 
was,  according  to  the  law  of  Scotland,  in  custody 
of  the  law,  and  subject  to  the  order  of  the  Court 
of  Session ;  that  such  proceedings  Vvere  after- 
wards had,  that  G.  obtained  final  judgment ; 
that  the  proceedings  were  regularly  conducted, 
and  that  the  judgment  was  final  and  conclusive 
against  the  assignees  ;  and  that,  according  to  the 
law  of  Scotland,  they  are  precluded  from  suing 
for  that  sum,  and  are,  by  reason  of  the  premises, 
wholly  barred, — is  sufficient,  without  setting  out 
the  Scotch  law.  M'Leod  v.  ScJiultze,  I  D.  &  L. 
614  ;  13  L.  J.,  Ex.  321. 

Plea  as  to  Jurisdiction.] — ^To  an  action 

upon  a  decree  obtained  against  a  party  in  the 
Court  of  Session,  in  Scotland,  a  plea  that  he  was 
not,  at  the  time  of  the  commencement  of  the 
suit  in  that  court,  or  at  any  time  during 
the  proceedings  therein,  in  Scotland,  or  at 
any  place  within  the  jurisdiction  of  that 
court ;  nor  was  he  at  any  time  before  the 
pronouncing  of  the  decree,  in  any  manner, 
according  to  the  course  and  practice  of  the 
court,  notified,  nor  did  he  know,  of  the  pro- 
ceedings, so  that  he  might  by  himself,  bis 
proctor,  attorney  or  agent,  appear  or  plead,  or 
in  any  way  defend  himself  in  the  action;  nor 
did  he  appear  in  or  to  any  of  the  pix>ceeding8, 
whereby  the  decree  "svas  contrary  to  natural 
justice,  and  wholly  inoperative  and  void  against 
the  d^endant,  is  ill.  Cowan  v.  Braidwoodj  1 
M.  &  G.  288  ;  2  Scott,  N.  R.  138 ;  9  D.  P.  C.  27. 

Held,  that  the  statement  in  the  plea,  that  the 
decree  was  contrary  to  natural  justice,  was  to  be 
regarded  as  a  mere  conclusion  of  law  from  the 
facts  previously  alleged,  and,  consequently,  not 
traversable.    lb. 


X.    FOREIGN  AND  CONQUERED  STATES. 

Constitntion  and  Bights  of  Foreign  States.] — 
If  a  foreign  state  is  recognized  by  this  country, 
it  is  not  necessary  to  support  an  allegation  which 
describes  it  as  a  state,  to  prove  that  it  is  in  fact 
an  existing  state  ;  but  if  it  is  not  so  recognized, 
then  such  proof  becomes  necessary,  and  may  be 
admitted.  Yrisarri  v.  Clement,  3  Ring.  432  ; 
11  Moore,  308  ;  2  C.  &  P.  223. 

If  a  body  of  persons  assemble  together  to  pro- 
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otherwise  ;  but  that  bj  such  a  proclamation  he 
had  precluded  himself  from  so  doing.    Jb, 

A  country  conquered  by  the  British  arms  be- 
comes subject  to  the  crown,  and  therefore  to  the 
legislative  power  of  parliament ;  and  its  inhabi- 
tants become  British  subjects.    lb. 

The  laws  of  a  conquered  country  continue 
until  altered.    lb, 

H annfaotnre  of  Paper  Honey  for  pnrpotes  Hos- 
tile to  Baling  Power.] — The  defendants  having 
manufactured  a  large  quantity  of  printed  paper 
to  represent  the  public  money  of  the  kingdom  of 
Hungary,  in  order  to  use  it,  when  opportunity 
should  occur,  for  purposes  hostile  to  the  sovereign 
ruling  power  of  that  kingdom ;  they  were  re- 
strained at  the  suit  of  the  Emperor  of  Austria, 
as  king  of  Hungary,  and  decreed  to  deliver  up 
the  paper  to  be  cancelled,  and  restrained  by  per- 
petual injunction  from  manufacturing  such  paper. 
Austria  (Emperor  of)  v.  KoMnth,  2  Giff.  628  ; 
30  L.  J.,  Ch.  690  ;  7  Jur.,  N.  S.  483  ;  4  L.  T.  274. 
Affirmed  on  appeal,3  De  G.,  F.  &  J.  217 ;  30  L.  J. 
Ch.  690  ;  7  Jur.,  N.S.  639  *;  4.L.  T.  494  ;  9  W.  E.  712. 

The  law  of  nations  is  part  of  the  common  law 
of  England,  and  money  being  the  medium  of 
commerce,  a  foreign  sovereign  at  peace  with  the 
Crown  of  England  suing  in  the  Court  of  Chan- 
cery to  protect  his  prerogative  right  of  issuing 
coin,  or  paper  money,  will  have  his  right  pro- 
tected from  invasion,    lb. 

Englishmen  eetahliBhing  themselves  in  an 
Uninhabited  Country.] — Where  Englishmen  es- 
tablish themselves  in  an  uninhabited  or  a  bar- 
barous country,  they  cariy  with  them  not  only 
the  laws,  but  the  sovereignty,  of  their  own  state  : 
and  those  who  live  amongst  them,  and  become 
members  of  their  community,  become  partakers 
of  and  subject  to  the  same  laws.  Adv,'Gen, 
(^Bengal)  v.  Jtatiee  Sumomoye  Bomcc^  9  Moore, 
Ind.  App.  387  ;  2  Moore,  P.  C.  C,  N.  S.  22 ;  9 
Jur.,  N.  S.  877  ;  8  L.  T.  843. 

But  this  rule  does  not  apply  to  the  early  settle- 
ment of  the  English  in  India,  as  the  permission 
to  the  settlers  to  use  their  own  laws  within  the 
factories  did  not  extend  those  laws  to  natives 
associated  with  them  within  the  same  limits.  lb. 

The  introduction  of  the  English  law  into  a  con- 
quered country,  does  not  draw  with  it  that 
branch  which  relates  to  aliens,  if  the  acts  of  the 
power  introducing  it  shew  that  it  was  introduced, 
not  in  all  its  branches,  but  only  sub  modo,  and 
with  the  exception  of  this  portion.  The  English 
law  incapacitating  aliens  from  holding  real  pro- 

Serty  to  their  own  use,  and  transmitting  it  by 
escent  or  devise,  has  never  been  introduced  into 
the  East  Indies.  Lyons  (^Mayor)  v,  IkiH  India 
Company,  1  Moore,  P.  C.  C.  175. 

Proposal  to  establish  Colony— Undertaking 
FictitiouB — Scrip  Certificates.] — ^Where  the  de- 
fendant had  been  employed  as  the  plaintiff's 
agent  in  raising  a  loan  for  establishing  a  colony 
on  the  coast  of  Honduras,  and  in  that  capacity 
had  received  deposits  from  various  subscribers, 
to  whom  he  gave  scrip  certificates,  on  which  it 
was  stated  that  the  loan  was  for  the  use  of  the 
Poyais  state  : — Held,  that  it  was  incumbent  on 
the  plaintiff  to  prove  the  existence  of  such  a 
state,  on  the  ground  that  one  of  two  parties  to  a 
mere  bubble  to  deceive  the  public  could  not  main- 
tain an  action  against  the  other.  McGregor  v. 
Lowe,  R.  &  M.  57  ;  1  C.  &  P.  200. 


tect  themselves,  and  support  their  own  indepen- 
dence, and  make  laws,  and  have  courts  of  justice, 
that  is  evidence  of  their  being  a  state  ;  and  it 
makes  no  difference  whether  it  formerly  belonged 
to  another  country  or  not,  if  they  do  not  continue 
to  acknowledge  it,  and  are  in  possession  of  a 
force  sufficient  to  support  themsielves  in  opposi- 
tion to  it.    Ih 

Conventions  between  Vations  as  to  Compenea- 
tiOB.] — ^A.,  a  British  subject,  claimed  to  be  en- 
titled to  compensation  for  losses  suffered  by  him 
through  confiscation  of  his  property  in  the  first 
French  revolution.  The  governments  of  England 
and  France  entered  into  conventions  resp^ing 
compensation  to  be  afforded  to  British  subjects. 
The  English  government  received  all  the  money 
agreed  upon  between  the  two  governments  as  the 
amount  of  compensation,  and  undertook  to  satisfy 
all  the  claimants.  The  59  Geo.  3,  c.  31,  declared 
how  claims  were  to  be  preferred  and  liquidated. 
B.  presented  his  claim  to  the  commissioners,  and 
adopted  the  modes  of  proceeding  provided  by  the 
act.  His  claim  was  rejected.  After  payment  of 
the  claims,  which  were  established  to  the  satis- 
j&iction  of  the  commissioners,  a  surplus  remained, 
which,  in  accordance  with  the  act,  was  paid  over 
to  the  Lords  of  the  Treasury.  B.  proceeded  to 
make  his  claim  afresh,  under  a  petition  of  right : 
— Held,  that  he  had  no  remedy  except  under  the 

£  revisions  of  the  statute.    De  Bode  v.  Beg,  3  H. 
.  Cas.  449. 

By  6  &  7  Vict.  c.  79,  s.  1,  the  articles  of  a  con- 
vention between  her  Majesty  and  the  King  of  the 
French,  concerning  the  fisheries  in  the  seas  be- 
tween the  British  islands  and  France,  are  de- 
clared to  have  the  force  of  law.  By  sect.  11,  all 
offences  against  the  articles  committed  by  British 
subjects  are  to  be  determined  by  justices  of  the 
peace,  who  are  also  empowered  to  award  com- 
pensation for  the  loss  or  damage  caused  by  the 
breach  of^'  any  of  the  articles.  By  ,art.  25, 
trawl  boats  shall  keep  at  a  distance  of  three 
miles  from  boats  fishing  with  drift-nets.  By  art. 
69,  all  transgressions  of  the  regulations  shsdl  in 
both  countries  be  submitted  to  the  exclusive 
jurisdiction  of  the  tribunal  or  the  magistrates 
designated  by  law,  who  are  to  settle  all  differ- 
ences and  decide  all  contentions  between  fisher- 
men of  the  same  country,  or  between  fishermen 
of  the  two  countries ;  and  by  art.  70,  the  trial 
and  judgment  shall  always  take  place  in  a 
summary  manner.  By  art.  75,  this  tribunal  may 
award  damages  for  injuries,  over  and  above  all 
penalties : — Held,  that  no  action  could  be  main- 
tained for  an  injury  caused  by  a  breach  of  art. 
25,  as  exclusive  jurisdiction  was  given  to  the 
tribunal  specified  in  the  act.  Manhall  v. 
NieholU,  18  Q.  B.  882  ;  21  L.  J.,  Q.  B.  343  ;  16 
Jur.  1155. 

Bights  over  a  Conquered  Country.] — The  king 
has  a  legislative  authority  over  a  conquered 
country,  although  he  may  preclude  himself  from 
the  excreise  of  that  authority,  by  a  proclamation 
that  he  has  commissioned  the  governor  to  call  an 
assembly  of  the  people  for  the  purpose  of  enact- 
ing laws.  Campbell  v.  Hall,  Loitt,  655  ;  Cowp. 
204. 

The  king,  before  he  has  published  a  proclama- 
tion, promising  a  legislative  assembly,  might 
have  laid  a  tax  upon  Grenada  as  a  conquered 
country,  without  either  the  consent  of  parliament 
or  the  people  of  Grenada  in  their  assembly  or 
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I.  By  Shebipp. 

1.  Wlten  Entitled  to  Relief, 

2.  Sale  of  Good*  Seized,  1052. 

3.  Expenses  of  Possession^  1053. 

4.  Interfering  with  Sheriff,  1053. 

II.  In  otheb  Cases,  1054. 

III.  Practice  on. 

1.  Parties,  1061. 

2.  Application,  1062. 

3.  Barring  Claims,  1063. 

4.  Issue,  1064. 

5.  Summary  Adjudication,  1069. 

6.  Payment  into  and  out  of  Court,  1069. 

7.  Appeal,  1071, 

8.  JV^^fM?  TWaZ,  1072. 

9.  Security  for  Costs,  1072. 

10.  Costs,\{)n. 

11.  Entry    of  Proceedings   on  Record, 

1079. 

12.  BiU  of  Interpleader,  1079. 

13.  Other  Matters,  1081. 

14.  In  Banhrtiptcy, — See  Bankbuptcy. 

15.  In    County    Courts,— See   County 

Court. 

I.    BY  SHERIFF. 
1.  When  Entitled  to  Relibp. 

InfEUit  Chdmant] — The  coart  has  power  to 
give  a  sheriff  relief,  though  the  claimant  is  an 
infant.  Claridge  v.  Collins,  7  D.  P.  0.  698  ;  3 
Jut.  894. 

Hot  when  interested.] — Where  the  sheriff  is 
placed  in  circumstances  which  give  him  an  in- 
terest in  either  side,  the  court  will  not  relieve 
him.  Duddin  v.  Lontf,  1  IScott,  281 ;  1  Bing. 
N.  C.  299  ;  3  D.  P.  C.  139. 

The  court  refused  to  interfere  in  favour  of 
the  sheriff,  where  the  under-sheriff's  partner  ap- 
peared to  be  concerned  for  some  of  the  parties. 
Ih. 

If  the  under-sheriff  is  the  execution  creditor, 
or  partner  in  business  of  the  execution  creditor, 
the  sheriff  is  not  entitled  to  relief.  Ostler  v. 
Bower,  4  D.  P.  C.  606  ;  1  H.  &  W.  653. 

Condnct  of.] — A  sheriff  is  entitled  to  call  upon 
an  execution  creditor  and  claimants  to  inter- 
plead, unless  he  has  acted  honestly,  or  his  conduct 
has  prejudiced  either  of  the  parties.  Holt  v. 
Frost,  3  H.  &  N.  821 ;  28  L.  J.,  Ex.  55. 

The  fact,  therefore,  that  the  sheriff  had,  down 
to  the  seizure  of  the  execution  debtor's  goods, 
acted  as  the  attorney  of  a  claimant,  and  had 
given  him  notice  of  the  execution,  is  not  alone 
sufficient  to  prevent  his  calling  on  the  parties  to 
interplead.    Ih, 

Where  an  under-sheriff,  who  was  acting  as  at- 
torney for  certain  creditors  of  the  defendant, 
informed  them  of  a  fieri  facias  at  the  suit  of  the 
plaintiff  having  been  placed  in  his  hands  to  exe- 
cute, by  which  means  the  issuing  of  a  fiat  in 
bankruptcy  against  the  defendant  was  accele- 
rated, and  the  plaintiff's  execution  thereby  de- 
feated, the  court  refused  to  grant  the  sheriff 
relief.  Cox  v.  BaZne,  2  D.  &  L.  718  ;  14  L.  J., 
Q.  B.  95  ;  9  Jur.  182. 


Ooode,  in  whoie  Hande.] — The  sheriff  cannot 
apply,  unless  the  goods  or  money  in  dispute 
be  actually  in  his  hands.    Scott  v.  Lewis,  2 

C,  M.  &  R.  289  ;  4  D.  P.  C.  269  ;  1  Gale,  204  ;  5 
Tyr.  1083. 

The  circumstance  of  the  goods  seized  being  in 
the  possession  of  a  stranger,  and  not  of  the  de- 
fendant against  whom  the  execution  issued,  does 
not  prevent  the  sheriff  from  applying  for  relief. 
Allen  V.  Oihhon,  2  D.  P.  C.  292. 

If,  having  seized  goods  in  execution,  which  are 
claimed  by  another  party,  the  sheriff  delivers  up 
part  of  the  goods  to  the  claimant,  he  thereby 
precludes  himself  from  relief.  Brains  v.  Hunt, 
2  D.  P.  C.  391  ;  2  C.  &  M.  418. 

The  sheriff  is  not  entitled  to  call  upon  parties 
to  interplead  where  he  has  already  exercised  a 
discretion  in  the  matter,  as  by  withdrawing  from' 
the  goods.     Crump  v.  Bay,  4  C.  B.  760. 

Seiinre.] — ^According  to  recent  cases,  an  actual 
seizure  of  goods  by  the  sheriff  under  an  execu- 
tion is  not  required  to  give  the  court  jurisdiction 
— ^an  intended 'seizure  of  them  by  him  is  suffi- 
cient. Lea  V.  Rossi,  or  Rossay,  11  Ex.  IS  ;  24 
L.  J.,  Ex.  280  ;  1  Jur.,  N.  S.  384  ;  A  P,  Bay  v. 
Qirr,  7  Ex.  883. 

Where  the  sheriff,  after  having  gone  to  the 
premises  of  the  defendants  to  take  the  goods 
under  a  fi.  fa.,  has  vrithdrawn  without  seizing 
them,  on  notice  of  an  adverse  claim,  and  has  not 
the  goods  in  his  possession  when  he  applies  to 
the  court,  he  is  not  entitled  to  relief.  Holton  v. 
Guntrip,  8  M.  &  W.  146  ;  6  D.  P.  C.  130 ;  M.  & 
H.  324. 

Where  a  seizure  by  a  sheriff  under  a  fi.  fa.  is 
disputed,  on  the  ground  that  the  goods  on  which 
the  levy  was  made  were  held  by  the  defendant, 
not  in  his  own  right,  but  merely  as  an  executor 
in  trust  for  others,  the  defendant  is  to  be  con- 
sidered as  *^  not  being  the  party  against  whom 
the  process  issued,"  and  the  sheriff  may  apply 
for  an  interpleader  rule.  Eentoick  v.  Laycoek, 
1  G.  &  D.  532 ;  2  Q.  B.  108  ;  6  Jur.  341. 

Indemnity.] — Where  a  sheriff  has  seized  goods 
under  a  fi.  &.,  and  a  claim  to  them  is  put  in  by 
another  person,  he  is  not  bound  to  accept  an 
indemnity  from  the  execution  creditor,  but  may 
obtain  relief.  Levy  v.  Chatnpneys,  2  D.  P.  C. 
454. 

Where  the  sheriff  seized  goods  in  execution 
which  were  under  distress  for  rent  due  to  the 
landlord,  the  court  refused,  to  grant  him  relief, 
though  he  had  applied  for  indemnity  to  the 
execution  creditor,  which  had  been  refused. 
Uaythorn  v.  Bush,  2  C.  &  M.  689 ;  2  D.  P.  C. 
641. 

On  Bankruptey.] — Where  there  are  conflicting 
claimants  to  property  seized  under  a  fi.  bi.,  the 
defendant  having  become  bankrupt,  the  court 
will  interfere  and  protect  the  sheriff.  Parker  v. 
Booth,  1  M.  &  Scott,  156 ;  S,  P.,  Xorthcote  v. 
Beauehamp,  1  M.  &  Scott,  158. 

Time  for  Application.] — The  sheriff  need  not 
wait  for  proceedings  to  be  taken  against  him 
before  he  applies  for  relief.     Green  v.  Broum,  3 

D.  P.  C.  337. 

But  he  must  not  apply  before  claim  made. 
Isaac  V.  Spilshury,  10  Bing.  3 ;  3  M.  &  Scott, 
341 ;  2  D.  P.  C.  211. 

Goods  having  been  seized  and  sold  under  an 
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execntion,  and  the  proceeds  paid  over  to  the 
ezecntion  creditor,  the  sherifl  cannot  apply  for 
relief,  though  he  had  no  notice  of  the  claim 
until  after  &e  sale.  Inland  y.  Bu9heU^  2  H.  & 
W.  118 ;  5  D.  P.  C.  147. 

If  a  sheriff  has  paid  over  the  produce  of  an 
execution  to  a  judgment  creditor,  after  notice 
of  a  claim,  he  is  too  late  to  move  for  relief. 
Chalon  V.  Ajt4er»on,  3  Tyr.  237  ;  5.  C,  nom. 
Anderson  v.  Calloway,  1  C.  &  M.  182  ;  1  D.  P.  C. 
636. 

Where  Belay.] — ^A  sheriff  will  not  be  en- 
titled to  relief,  unless  he  comes  "  immediately  "  on 
receiving  notice  of  an  adverse  claim.  Devereux 
V.  John,  1  D.  P.  C.  548. 

He  must  come  as  soon  as  possible.  Cooh  v. 
Allen,  2  D.  P.  C.  11  ;  3  Tyr.  586  ;  1  C.  &  M.  542. 

Where  there  was  great  delay  on  the  part  of 
the  sheriff  in  apply&g  to  the  court,  in  conse- 
quence of  negotiations  between  the  parties,  and 
the  execution  creditor  afterwards  abandoned 
his  claims,  the  court  refused  to  make  the  latter 
pay  costs.    Dixon  v.  EmcU,  2  D.  P.  G.  621. 

Where  a  sheriff  took  possession  under  a  fi.  fa. 
in  November,  and,  a  few  days  afterwards,  had 
notice  that  the  goods  belonged  to  a  trustee,  and 
kept  possession  until  the  28th  January,  and  did 
not  apply  to  the  court  till  Easter  Term  : — ^Held, 
that  an  issue,  at  the  instance  of  the  sheriff,  could 
be  granted  only  upon  paying  the  costs  of  both 
the  other  parties,  as  tne  sheriff  ought  to  have 
applied  in  the  term  next  after  the  claim  was 
made.  Beale  v.  Overton,  5  D.  P.  C.  699  ;  2  M. 
&  W.  534  ;  M.  &  H.  172  ;  1  Jur.  544. 

On  the  16th  January,  1847,  the  sheriff  seized 
the  goods  and  moneys  of  the  defendant  under  a 
fi.  fa.,  the  net  proceeds  of  which  he  handed  over 
to  the  plaintiffs  in  part  satisfaction  of  their 
judgment.  He  at  the  same  time  seized  bills  of 
exchange  and  a  promissory  note,  which,  not 
being  due,  he  retained.  On  the  3rd  February  he 
received  a  notice  that  a  fiat  in  bankruptcy  had 
issued  against  the  defendant.  On  the  4th  ho 
was  ruled  to  return  the  writ ;  and  on  the  11th 
he  returned  what  he  had  done  under  the  writ. 
On  the  18th  he  received  notice  that  assignees 
had  been  appointed ;  and  the  bills  and  note 
were  claimed  on  their  behalf.  After  some  nego- 
tiation with  the  solicitor  to  the  fiat,  the  sheriff 
took  out  an  interpleader  summons  on  the  29th 
April : — ^Held,  that  he  had  by  his  laches  dis- 
entitled himself  to  relief.  Mutton  t.  Young,  4 
C.  B.  371  ;  16  L.  J.,  0.  P.  309  ;  11  Jur.  414. 

Where  it  appeared  that  the  sheriff  had  been 
guilty  of  neglect,  the  court  refused  to  relieve  him 
from  any  liability  occasioned  thereby.  Brach- 
enlmry  v.  Laurie,  3  D.  P.  C.  180. 

Mature  of  Claim.] — The  court  will  not  inter- 
fere, for  the  sheriff,  quia  timet,  unless  a  claim  to 
property  is  actually  made.  I$aac  v.  Sjnlthury, 
10  Bing.  3  ;  3  M.  &  Scott,  341 ;  2  D.  P.  C.  211. 

Giving  notice  of  a  fiat  in  bankruptcy  having 
issued  is  not  equivalent  to  a  claim  by  the  as- 
signees to  the  goods  sold.  Bently  or  Bartley  v. 
HooJt,  2  D.  P.  C.  339 ;  2  C.  &  M.  426 ;  4  Tyr. 
229. 

Where  goods  were  taken  in  execution,  and  a 
claim  was  set  up  under  a  bill  of  sale  which  bore 
date  after  the  levy,  the  court  discharged  the 
8heriff*s  application  for  relief,  and  made  him  pay 
the  costs  of  the  execution  creditor.  Oxford' 
shire  ^Sheriff),  In  re,  6  D.  P.  C.  136. 


A  plaintiff  having  obtained  a  judgment  against 
the  defendant  for  a  sum  less  than  50/.,  including 
costs,  was  ordered  to  pay  to  the  defendant  the 
costs  of  abortive  bankruptcy  proceedings  com- 
menced under  a  debtor's  summons  for  that  debt. 
The  amount  was  ordered  to  be  paid  to  the  sheriff, 
and  the  plaintiff  claiming  to  set  off  that  sum 
against  his  judgment  debt,  the  defendant  com- 
menced an  action  against  the  sheriff  to  have  the 
amount  paid  over  to  him.  An  interpleader  order 
was  thereupon  made  to  decide  whether  the 
plaintiff  or  the  defendant  was  entitled  to  the 
funds  in  the  sheriff's  hands : — Held,  that  this 
was  not  a  case  for  interpleader  at  all,  there 
being  no  claim  by  the  plaintiff  to  the  goods  and 
chattels  taken  in  execution,  so  as  to  bring  the 
case  within  1  &  2  Will.  4,  c.  58,  s.  6.  Smith  v. 
Saunders,  37  L.  T.  359. 


Lien.] — The  court  will  relieve  the  sheriff 


in  the  case  of  conflicting  claims  on  property 
seized  by  him,  tiiough  tl^t  claim  is  only  of  a 
lien,  and  not  of  the  whole  property.  Fi*rd  v. 
Baynton,  1  D.  P.  C.  357. 

Vext  of  Kin.] — The  court  will  not  grant 

an  interpleader  rule  on  behalf  of  a  sheriff  who 
has  been  served  with  notice  of  a  claim  to  goods 
taken  in  execution,  made  by  a  party  who  claims 
a  share  in  them  as  one  of  the  next  of  kin  to  a 
person  deceased,  to  whom  the  defendant  has 
taken  out  administmtion,  and  who  had  previously 
obtained  an  injunction  in  equity  against  the 
defendant's  disposing  of  the  property  taken  in 
execution.  Roach  or  Ronch  v.  Wright,  8  M,  & 
W.  155  ;  1  D.,  N.  S.  56  ;  5  Jur.  755. 


Interest  as  Partner.]— A  sheriff  is  not 


entitled  to  apply  for  relief,  on  the  ground  of 
claim  set  up  in  respect  of  an  interest  as  a  part- 
ner, in  goods  seized  under  a  writ  of  execution. 
Holmes  v.  Mentze,  5  N.  &  M.  563  ;  4  D.  P.  C. 
300  ;  4  A.  &  E.  127  ;  1  H.  &  W.  608. 

So,  although  the  claim  states  that  the  balance 
of  accounts  is  so  much  in  favour  of  the  claimant, 
as  to  give  him  the  sole  beneficial  interest  in  the 
property  seized.    Ih, 

But  where  the  execution  creditor  refuses  either 
to  admit  or  to  deny  the  alleged  partnership,  the 
court  will  enlarge  the  time  for  the  sheriff's 
return  to  the  writ  until  he  is  indemnified.    lb. 


VarioQi  Writs.]— Where  the  sheriff  has 


levied  under  a  fi.  fa.,  and  while  in  possession  he 
receives  notice  that  other  writs  of  execution 
have  been  issued  against  the  defendant's  goods, 
and  [that  the  first  execution  creditor  is  not  en- 
titled to  the  whole  proceeds  of  the  levy,  the 
sheriff  is  not  entitled  to  relief.  Salmon  v.  James, 
1  D.  P.  0.  369. 

Where  a  sheriff  seizes  under  one  fi.  fa.,  and 
the  question  is  whether  that  writ  ought  to  hayo 
precedence  of  another,  the  court  will  not  grant 
the  sheriff  relief.  Day  v.  Wildoek,  1  D.  P.  C. 
523. 

An  order  was  made  under  the  statute,  where 
goods  had  been  taken  by  the  sheriff  under  a  fi. 
fa.  and  sold  by  him,  another  fi.  fa.  having  issued 
in  the  meantime  against  the  ,same  goods,  and 
where  a  party  claimed  title  to  the  property 
against  both  the  plaintiffs,  the  defendant  and 
the  sheriff,  and  complained  that  the  goods  had 
been  sold  improvidently,  and  in  spite  of  notice 
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from  the  owner.    Slowman  r,  Baoky  3  B.  k  Ad. 
103. 

Inquiry  by  SheriiEl] — Before  the  sherifE  applies 
he  is  bound  to  inquire  into  the  nature  of  the 
claims  set  up  ;  and,  therefore,  if  he  brings  par- 
ties before  the  court  in  consequence  of  a  claim 
which  is  clearly  bad  in  point  of  law,  the  court 
will  compel  him  to  pay  the  oosts.  BUhop  y. 
Hinafinan,  2  D.  P.  C.  166. 

Action  of  Trespass — Striking  out  Claim.] — 
A  judge^s  order  directed  goods  seized  under  a  fi. 
fa.  to  be  sold,  and  the  money  to  be  paid  into 
court,  to  abide  the  event  of  an  issue  between 
the  claimant  and  the  execution  creditor.  A  ver- 
dict was  found  for  the  claimant,  who  thereupon 
brought  an  action  against  the  sheriff  for  breaking 
and  entering  his  dwelling-house,  and  seizing  and 
converting  his  goods.  The  court  made  absolute 
a  rule  to  strike  out  of  the  declaration  so  much 
as  charged  the  defendant  with  seizing  and  con- 
verting the  plaint ifTs  goods.  A  bbott  v.  Richards, 
15  M.  &  W.  194  ;  3  D.  &  L.  487  ;  15  L.  J.,  Ex. 
330. 

Where,  under  9  &  10  Vict.  e.  95,  s.  118,  a  judge 
of  a  county  court  adjudicated  in  favour  of  a 
claimant  whose  house  had  been  broken  and 
entered,  and  his  goods  seized  and  taken  away,  as 
the  goods  of  an  execution  creditor  in  the  county 
court : — Held,  that  the  claimant  was  afterwards 
entitled  to  proceed  in  an  action  for  the  special 
damage  occasioned  by  the  wrongful  breaking 
and  entry,  but  not  for  the  trespass  in  taking 
away  his  goods.  Chater  v.  Chigwell^  15  Q.  B. 
217  ;  19  L.  J.,  Q.  B.  520  ;  14  Jur.  697. 

Stay  of  Proeeedingi — ^Whon  Granted.] — ^A 
judge  on  an  interpleader  order  has  authority  to 
restrain  an  action  against  the  execution  creditor, 
as  well  as  against  the  sheriff.  Carpenter  v. 
Pearce,  27  L.  J.,  Ex.  143. 

A  sheriff  entered  the  house  of  A.  and  seized 
therein  his  goods,  an.l  also  goods  belonging  to 
the  execution  debtor.  A.  brought  an  action 
Against  the  sheriff,  who  thereupon  obtained  an 
interpleader  summons,  and  the  judge  ordered 
that  the  execution  creditor  be  barred  as  to  the 
goods  of  A.,  and  that  all  further  proceedings  be 
stayed  : — Held,  that  the  judge  had  power  to  stay 
proceedings,  and  the  power  was  properly  exer- 
cised, it  not  appearing  that  the  sheriff  had  com- 
mitted any  excess.  Winter  v.  Bartholomew,  11 
Kx.  704  ;  25  L.  J.,  Ex.  62. 

Where  goods  are  seized  under  an  execution 
issued  on  a  judgment  in  a  county  court  and  sold, 
and  an  interpl^der  summons  is  taken  out  at  the 
instance  of  the  high  bailiff,  under  the  County 
Courts  Act,  1867,  s.  31,  the  county  court  judge 
has  power  to  adjudicate  upon  the  damages,  to 
which  the  claimant  of  the  goods  may  be  entitled, 
arising  out  of  the  execution,  although  the  goods 
have  been  sold,  and  therefore  are  no  longer  in 
the  control  of  the  county  court ;  and  any  action 
against  the  officers  of  the  court  for  wrongfully 
depriving  the  plaintiff  of  his  goods  will  be  stayed ; 
but  an  action  against  the  purchasers  of  the  goods 
from  the  officers  of  the  county  court  will  not  be 
stayed.  HiUs  v.  Benny,  6  Ex.  D.  313  ;  49  L.  J., 
Ex.  710  ;  42  L.  T.  610— C.  A. 

The  court  will  not  stay  proceedings  in  an 
action  for  damage  arising  out  of  a  seizure  under 
a  county  court  execution,  merely  because  there 


has  been  an  interpleader  order  in  the  county 
court  in  favour  of  the  plaintiff  ;  the  plaint  con- 
taining no  claim  for  damages,  and  there  having 
been  no  adjudication  except  as  to  the  right  to 
the  goods  so  taken.  Jones  v.  Williamt,  4  H.  &  K. 
706  ;  28  L.  J.,  Ex.  324. 

Goods  seized  by  a  sheriff  under  a  fi.  fa.  against 
A.  out  of  the  Exchequer,  were  claimed  by  B.,  to 
whom  they  were  restored  upon  the  establishment 
of  her  right  upon  an  issue  directed  at  the  sheriff's 
instance.  B.  afterwards  brought  an  action 
against  the  sheriff  for  breaking  and  entering  her 
house  on  the  occasion  of  the  seizure.  The  court 
refused  to  stay  the  proceedings,  holding  the  re- 
lief and  protection  afforded  to  the  sheriff  by 
1  &;  2  WilL  4,  c.  58,  s.  6,  to  be  confined  to  dis- 
puted claims  to  the  goods  seized,  or  to  their 
proceeds.  HolUer  v.  Laurie,  3  C.  B.  334 ;  4 
D.  &  L.  205 ;  16  L.  J.,  C.  P.  294 ;  10  Jur. 
860. 

2.  Sale  of  Goods  Seized. 

Order  for.] — An  order  was  not  made  for  the 
sale  of  goods  under  23  &  24  Vict  c.  126,  s.  13, 
except  under  special  circumstances.  Pearce  v. 
Watkins,  2  F.  &  F.  377. 

Where,  after  an  interpleader  order  directing  a 
sheriff  to  sell  goods,  the  execution  debtor  was 
adjudicated  a  bankrupt,  on  his  own  petition, 
before  the  time  limited  by  the  order  for  the  sale, 
and,  upon  the  messenger  entering,  the  sheriff 
withdrew,  leaving  him  in  possession,  the  court 
refused  to  issue  an  attachment  against  the  sheriff 
at  the  suit  of  the  execution  creditor,  for  con- 
tempt in  not  proceeding  to  a  sale  pursuant  to 
the  interpleader  order,  Collint  v.  Cliffy  8  L.  T. 
466. 

Liability  of  Xxeontion  Croditor,  when  Wrong- 
fU.] — ^An  execution  creditor  is  not  liable  to  the 
person  whose  goods  have  been  wrongfully  taken 
in  execution  for  any  damage  sustained  by  him 
in  consequence  of  their  sale  under  an  inter- 
pleader order.  Walker  v.  Olding,  1  H.  &  C. 
621  ;  32  L.  J.,  Ex.  142 ;  7  L.  T.  633 ;  11  W.  R. 
186. 

The  plaintiff*s  goods  having  been  wrongfully 
seized  by  the  defendants  under  a  fi.  fa.  directed 
against  the  goods  of  the  execution  debtor,  and  in 
default  of  payment  of  their  value  or  security  for 
the  amount  by  the  plaintiff  (the  claimant)  having 
been  sold  by  the  sheriff  under  an  Interpleader 
order,  and  the  proceeds  paid  into  court  to  await 
the  result  of  an  interpleader  issue,  which  waa 
subsequently  determined  in  the  plaintiff^s  favour : 
— Held,  that  he  was  entitled  to  recover  from  the 
execution  creditors  damages  only  up  to  the  time 
of  the  interpleader  order,  and  that  they  were  not 
liable  for  any  loss  or  damage  resulting  from  the 
sale,  or  any  proceedings  subsequent  to  such 
order.    Ih, 

If  a  sheriff's  officer,  without  any  direction  from 
an  execution  creditor,  or  any  interference  by  him, 
in  executing  a  fi.  fa.  seizes  a  stranger's  goods, 
who  makes  a  claim,  and  the  officer  takes  out  an 
interpleader  summons,  and  the  execution  creditor 
appears  and  accepts  an  issue  to  try  the  owner- 
ship of  the  goods,  the  execution  creditor  does 
not  thereby  become  liable  to  an  action  for  the 
wrongful  act  of  the  sheriff's  officer  in  taking  the 
goods.  Woollen  v.  Wright,  1  H.  &  C.  564 ;  31 
L.  J.,  Ex.  613  J  7  L.  T.  73  ;  10  W.  R.  715- 
Ex.  Ch. 
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3.  Expenses  of  Possession. 

Bale  not  Enlarged.] — A  sheriff,  baring  taken 
goods  in  execntion  which  were  claimed  by  a 
third  party,  obtained  an  Interpleader  riUe.  The 
parties  appeared  ;  and  a  rale  was  made  that  the 
parties  should  appear  in  the  next  term,  and 
maintain  or  relinquish  their  claims,  and  that,  in 
the  meantime,  the  sheriff  should  continue  in 
possession  till  farther  order  of  the  court,  and 
proceedings  against  him  be  stayed ;  and  that  a 
leigned  issue  should  be  tried  between  the  claim- 
ants at  the  next  assizes.  The  issue  was  tried, 
and  the  third  party  obtained  a  verdict  against 
the  execution  creditor.  The  latter  obtained  a 
rule  for  a  nej7  trial,  which  rule,  after  the  lapse 
of  five  terms,  was  dischaiged.  The  sheriff  had, 
by  direction  of  the  execution  creditor,  quitted 
possession  before  the  rule  for  a  new  trial  was 
discharged.  The  interpleader  rule  had  never 
been  enlarged,  or  in  any  manner  formally  con- 
tinued : — Held,  that  the  court  might  neverthe- 
less act  upon  the  interpleader  rule,  for  the 
purpose  of  awarding  to  the  successful  party  his 
C08t6  of  appearing  to  the  sheriff's  rule,  and  costs 
of  keeping  possession  of  property  incurred  by 
such  party.    Levy  v.  Ckampneys,  4  A.  &  E.  365. 

What  Expenses.]— The  sheriff  will  be  allowed 
his  costs  of  keeping  possession,  after  applying  to 
the  court,  where  it  is  for  the  benefit  of  the 
parties,  and  not  in  furtherance  of  his  duty. 
Underden  v.  JBurgesSy  4  D.  P.  C.  104. 

The  term  "  possef«ion  money "  does  not  in- 
clude the  expense  of  the  keep  of  cattle  seized  by 
the  sheriff.  Gcukell  v.  Stfton,  14  M.  &  W.  802 ; 
3  D.  &  L.  267  ;  15  L.  J.,  Ex.  107 ;  9  Jur.  996. 

When  a  judge  has  oidered  that  the  claimant 
AS  a  condition  of  a  relief  shall  pay  possession 
money,  the  claim  of  an  overcharge  is  not  an  ex- 
tortion, but  a  ground  for  relief  on  taxation  of 
costs.    Long  v.  Bray,  10  W.  K.  841. 

Kon-Appearanee  of  Parties.]— Where  neither 
the  plaintiff  nor  claimant  appears,  the  court  will 
discharge  the  sheriff  from  actions  by  either  of 
those  parties,  and  permit  him  to  levy  his 
poundage  and  expenses,  and  abandon  the  re- 
mainder of  the  levy.  Eveleigh  v.  SalUbury,  5 
D.  P.  C.  369  ;  3  Bing.  N.  C.  298 ;  3  Scott,  674. 

If  the  execution  creditor  does  not  appear  upon 
A  rule  to  relieve  the  sheriff,  the  court  will  order 
the  sheriff  to  withdraw  from  possession,  but  will 
not  direct  the  execution  creditor  to  pay  the 
sheriff  the  costs  of  keeping  possession.  IHeld  v. 
Cope,  2  C.  &  J.  480 ;  ID.  P.  C.  667  ;  2  Tyr.  468. 

Where  Seiinre  WrongfoL]— The  court  will 
allow  a  sheriff  to  deduct  the  expenses  of  a  sale 
effected  by  the  authority  of  the  court,  although 
it  appears  on  the  trial  of  an  issue  that  the  seizure 
was  wrongful.  Bland  v.  Delaus,  6  D.  P.  C.  293 ; 
I  W.,  W.  &  H.  75. 

4.  Intebfebing  with  Sheeifp. 

Contempt  of  Court.] — Sheriff's  officers  went  to 
the  house  of  a  party  to  execute  a  fieri  facias,  and 
took  possession  of  his  goods.  An  auctioneer  and 
others  claimed  them  under  a  bill  of  sale,  and 
proceeded  to  sell  them,  notwithstanding  the  re- 
sistance of  tlie  officers,  whom  they  treated  with 
considerable  violence ;  whereupon  the  sheriff 
took  out  an  interpleader  summons,  and  served  it. 


They  disregarded  this,  and  completed  the  sale 
and  remov^  the  goods : — Held,  a  contempt  of 
court,  both  at  common  law  and  under  1  &  2 
Will.  4,  c.  58.     Cooper  v.  Atprey,  3  B.  &  S.  932. 


II.  IN  OTHER  CASES. 

TJnliqnidated  Damages.] — Actions  for  unliqui- 
dated damages  are  not  within  s.  1  of  1  &  2  Will. 
4,  c.  58.     Walter  v.  Nicholson,  6  D.  P.  C.  517. 

lien.] — A  lien  attaching  upon  the  goods  in 
dispute  does  not  prevent  the  party  who  holds 
them  from  applying  for  relief.  Cotter  v.  Bank 
of  England,  3  M.  &  Scott,.  180  ;  2  D.  P.  C.  728. 
See  Attenborough  v.  St,  KatJuirine's  Docks,  postf 
coL  1059. 

A  wharfinger,  who  claims  a  lien  on  goods  for 
wharfage  cannot  interplead  if  the  lien  only  at- 
taches upon  one  of  the  parties  by  whom  the  goods 
are  claimed.  Braddick  v.  Smith,  9  Bing.  84  ;  2 
M.  &  Scott,  131. 

In  an  action  against  an  auctioneer  by  his  em- 
ployer, for  the  proceeds  of  goods  intrusted  to  him 
for  sale,  he  having  sold  after  notice  of  a  claim  by 
a  third  party,  and  claiming  a  lien  on  a  certain 
sum  only  as  portion  of  the  proceeds  for  his  com- 
mission and  expenses : — Held,  entitled  to  an 
interpleader  as  to  the  residue.  Best  v.  Heys, 
3  F.  &  F.  113. 

Stakeholder.] — When  there  are  two  or  more 
claimants  of  goods  in  the  hands  of  a  stakeholder, 
the  only  way  in  which  he  can  protect  himself  is 
by  filing  a  bill  of  interpleader.  If,  instead  of 
doing  so,  he  litigates  with  the  claimants  sepa- 
rately, he  must  pay  the  costs  of  the  successful 
claimant.  Lai  fig  v.  Zeden,  9  L.  R.,  Ch.  736  ;  43 
L.  J.,  Ch.  626  ;  31  L.  T.  284.  Reversing  43  L.  J., 
Ch.  239. 

Goods  in  the  hands  of  a  shipowner  were  claimed 
by  the  shipper  under  an  alleged  lien,  and  also 
by  the  holder  of  the  bills  of  lading.  The  shipper 
filed  a  bill  to  restrain  the  shipowner  from  parting 
with  the  goods,  and  the  other  claimant  brought 
an  action  on  his  bills  of  lading  against  the  ship- 
owner. To  restrain  this  action  the  shipowner 
filed  a  bill,  to  which  he  did  not  make  the  shipper 
a  party,  and  an  injunction  was  grants  on  the 
usual  undertaking  as  to  damages.  The  shipper's 
bill  was  dismissed  with  costs  : — Held,  that  the 
bill  of  the  stakeholder  to  restrain  the  action 
brought  by  the  holder  of  the  bills  of  lading  must 
be  dismissed  with  costs,  and  that  the  defendant 
to  that  bill  was  entitled  to  an  inquiry  as  to 
damages  under  the  undertaking.    lb, 

After  Action  brought.] — The  court  can- 
not give  relief  to  stakeholders,  who  are  only 
threatened  with  proceedings ;  an  action  must  be 
brought,  and  the  plaintiff  declare,  before  the  court 
will  interfere.   Parker  v.  lAiinett,  2  D.  P.  C.  662. 


Illegal  Baoe.] — The  court  will  not  grant 

an  interpleader  where  an  action  has  been  brought 
against  the  holder  of  a  stake  deposited  with  lum 
to  abide  the  event  of  an  illegal  race.  Applegarth 
V.  Colley,  2  D.  N.  S.  223. 

Title  Deeds.]— The  holder  of  title  deeds 

cannot  apply  for  protection  against  opposing 
claims.  Smith  v.  Wheeler,^  D.  P.  C.  431;  1 
Qale,  15,  163. 
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Bat  trover  for  title  deeds  is  within  the  act. 

n. 

Bankers — ^Interest.] — ^A.  being  in  possession  of 
a  house,  deposited  the  title  deeds  with  a  bank,  as 
a  secnritj  for  a  loan.  Amongst  them  was  what 
pun)orted  to  be  a  grant  to  B.,  deceased,  in  fee. 
A.  died  ;  B.'s  heir  demanded  the  grant  from  the 
bank,  claiming  it  as  his  property.  A.*s  heir,  who 
was  in  possession  of  the  house,  paid  off  the 
advance,  and  demanded  the  deeds  deposited. 
The  bank  gave  up  all  but  the  grant  claimed  by 
B.'s  heir,  which  the  bank  refused  to  give  to 
either  party.  B.'s  heir  brought  trover  against 
the  bank.  A.'s  heir  threatened  to  sue  the  bank. 
The  court  relieved  the  bank,  though  in  the  rela- 
tion of  bailee  to  the  person  represented  by  the 
claimant.  •Roberts  v.  BeU,  7  £1.  &  Bl.  323;  3 
Jut.,  N.  8.  662. 

A  bill  of  exchange  was  drawn  by  the  Melbourne 
branch  of  the  Bank  of  Australasia,  upon  their 
house  in  London,  in  favour  of  a  married  woman, 
and  remitted  to  her  by  her  husband,  and  duly  ac- 
cepted by  the  London  bouse.  After  the  bill 
had  been  so  accepted,  and  had  been  indorsed 
by  the  wife  for  value,  but  before  its  maturity, 
the  husband  (who  had  in  the  meantime  arrived 
in  this  country)  gave  notice  to  the  bank  not  to 

Say  it,  his  wife  living  eloped.  The  bill  becoming 
ue,  and  the  bank  being  sued  by  the  indorsee  : 
— Held,  not  a  case  for  an  interpleader,  the  bank 
having  an  interest  in  the  subject-matter  of  the 
suit,  and  the  question  whether  or  not  the  bank 
was  estopped  from  contesting  the  payee's  right 
to  indorse  not  being  one  which  could  be  tried  in 
an  issue  between  the  plaintiff  and  the  claimant. 
Baker  v.  Bank  of  Auttrala^ta,  1  0.  B.,  N.  S.  515 ; 
26  L.  J.,  C.  P.  93  ;  3  Jur.,  N.  8. 187. 

A  sum  of  money  had  been  deposited  by  the 
plaintiff  while  sole  'with  the  defendants,  who 
were  bankers ;  they  were  afterwards  served  with 
a  notice  by  M.,  that  the  plaintiff  was  married  to 
him,  and  that  they  should  not  pay  over  the 
money  to  her.  The  plaintiff  disputed  the  mar- 
riage : — Held,  that  the  case  was  within  1  &  2  Will. 
4,  c.  58,  s.  1.     Orellin  v.  Leland,  6  Jur.  733. 

Interesti  of  Husband  and  Wife.] — ^A  defendant 
who  is  sued  on  a  promissory  .note  given  to  the 
plaintiff  for  money  due  to  a  married  woman,  to 
enable  her  to  have  the  benefit  of  it,  and  not  her 
husband,  cannot  obtain  relief  on  the  ground  that 
he  expects  the  husband  to  sue  for  the  money. 
Newton  v.  Moody y  1  W.,  W.  &  H.  554;  7  D.  P.  C. 
582  ;  3  Jur.  42. 

Conduet  of  Party.] — ^A  party,  who,  by  his  own 
act,  is  placed  in  a  situation  to  be  sued,  cannot 
call  on  the  court  to  substitute  another  dd^endant. 
JSelcher  v.  Smith,  9  Bing.  82;  2  M.  &  Scott,  184. 

A  party  cannot  obtain  relief  where  he  has  in- 
curred a  personal  liability  to  either  of  the  con- 
tending parties.  Patroni  v.  Camphellj  12  M.  &  W. 
277  ;  1  D.  &  L.  397  ;  13  L.  J.,  Ex.  85  ;  7  Jur.  1139. 

Pnrohaeer  from  Faetor.l — ^A.  consigned  goods 
to  B.,  a  factor,  who  sold  them  to  0.  B.  having 
become  bankrupt,  his  assignees  sued  G.  for  the 
price  of  the  goods,  which  were  also  claimed  by 
A.: — Held,  that  C.  was  entitled  to  the  benefit  of 
the  1  &  2  Will.  4,  c.  58,  s.  1.  Johnson  v.  Shaw, 
4  M.  &  G.  916  ;  12  L.  J.,  C.  P.  112. 

Ownoxehip  of  Sharei.] — ^An  action  having  been 


brought  by  A.  against  a  railway  company  to 
recover  dividends  due  upon  certain  consolidated 
stock  of  the  company,  and  B.  claiming  to  be  the 
registered  proprietor  of  the  stock  in  respect  of 
which  the  dividends  were  sought  to  be  recovered 
by  A.: — Held,  that  the  company  was  not  entitled 
to  relief.  Dalton  v.  Midland  Railway  Company , 
12  G.  B.  459. 

Claimf  under  Settlement.] — Two  parties  claim- 
ing adversely  an  estate  under  the  limitations  of 
a  settlement  which  contained  a  power  of  leasing, 
brought  actions  against  a  tenant  for  rent,  re- 
serve by  a  lease  made  under  the  power  : — Held, 
that  the  case  was  a  proper  one  for  an  inter- 
pleader. Birmingliam  v.  Tuite,  7  Ir.  B.,  £q. 
221. 

Title  to  Seward.]— Where  two  parties  claim 
to  be  entitled  to  a  reward,  the  defendant,  when 
sued  by  one  of  them  to  recover  it,  is  not  entitled 
to  relief  under  the  act.  Collis  v.  Zee,  1  Hodges, 
204  ;  S,  P.,  Grant  v.  Fry,  4  D.  P.  C.  136. 

A  reward  was  offered  by  a  parish  to  any  party 
who  should  give  information  which  should  lead 
to  the  conviction  of  the  party  who  had  murdered 
a  female.  A  party  claimed  to  have  given  the 
information  and  brought  an  action  against  the 
vestry  clerk  of  the  parish  (who  was  liable  to  be 
sued  under  a  local  act).  Other  parties  also 
claimed  to  have  given  the  information.  The 
court,  at  the  instance  of  the  defendant,  granted  a 
rule  under  1  &  2  Will.  4,  c.  58,  s.  1.  Oay  v.  Pitt- 
man,  5  Scott,  795  ;  1  Jur.  776. 

Title  to  Bill  ofKxehange.] — ^Actions  were  com- 
menced by  two  persons,  claiming  to  be  lawful 
owners  of  a  bill  of  exchange,  against  the  ac- 
ceptor. The  court  directed  an  issue  to  try  who 
was  lawfully  entitled  to  recover  on  the  bill,  and 
relieved  the  acceptor  from  all  claim  in  respect  of 
costs.  Regan  v.  Serle,  9  D.  P.  0.  193  ;  1  W.  P. 
C.31. 

A  defendant,  having  purchased  cattle  from  the 
plaintiff,  accepted  a  bill  in  payment,  with  a  blank 
for  the  name  of  the  drawer,  and  remitted  it  by 
post  to  the  plaintiff.  The  bill  subsequently  came 
into  the  hands  of  B.  &  8.  for  a  valuable  con- 
sideration. The  plaintiff,  denying  that  he  had 
ever  authorized  payment  by  an  acceptance,  or 
that  he  had  ever  received  the  bill  or  indorsed  it, 
brought  an  action  against  the  defendant  for  the 
price  of  the  cattle.  B.  and  8.  also  threatened  to 
commence  an  action  against  him  on  the  bill : — 
Held,  that  the  defendant  was  not  entitled  to  re- 
lief. Ihrr  V.  Ward,  2  M.  &  W.  844  ;  M.  &  H. 
244. 

Claim  by  TJneertifleated  Bankrapt.]— Where 
an  uncertificated  bankrupt  brought  an  action  for 
work  done  by  him,  and  on  a  reference  a  certain 
sum  was  found  to  be  due  to  him,  which  his  as- 
signees thereupon  claimed  from  the  defendant : 
— Held,  that  on  a  fresh  action  being  brought  by 
the  bankrupt,  the  defendant  might  call  upon  the 
assignees,  by  an  interpleader  rule,  to  support  the 
claim.  Jones  v.  Tumbull,  2  M.  &  W.  601 :  5 
D.  P.  C.  691 ;  M.  &  H.  106. 

When  Indemnity  given.] — Where  a  defendant 
has  been  indemnified  by  a  third  party  for  not  de- 
livering up  property  in  his  possession,  he  has  no 
right  to  reliet  Tucker  v.  Morris,  1  C.  &  M.  73  ; 
1  D.  P.  C.  639. 
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Difolaimer — Interest  in  Part.] — In  an  action 
for  an  obstraction  in  collecting  tolls  of  a  mine, 
with  a  count  in  trover  for  the  ore  against  the  ad- 
venturers who  claimed  an  interest  in  the  ore,  but 
disclaimed  as  to  the  tolls  : — Held,  that  the  court 
could  not  entertain  an  application  bj  them 
under  the  act.  Lawrence  v.  Mathews,  2  H.  & 
W.  123  ;  5  D.  P.  C.  149. 

By  one  of  two;] — In  a  joint  action  of 

trover  against  two,  one  of  them  who  claims  no 
title  to  the  goods  is  entitled  to  relief.  Gladstone 
V.  White,  1  Hodges,  386. 

Bqnitable  ClaimB.] — ^An  equitable  claim  is  not 
the  subject  of  an  interpleader  summons.  Uurst 
V.  Sheldon,  13  C.  B.,  N.  S.  760  ;  S.  -P.,  Sturgess  v. 
Clavde,  1  D.  P.  C.  605  ;  Rouch  v.  Wright,  8  M. 
&  W.  165  ;  Pwtney  v.  Tring,  6  M.  &  W.  425 ;  7 
D.  P.  C.  81. 

On  an  interpleader  issue  a  common  law  court 
can  take  notice  of  equitable  rights,  and  deter- 
mine which  party  is  to  be  preferred  to  the  other 
according  to  such  rights.  Englehaoh  v.  Nixon, 
10  L.  R.,  C.  P.  645  ;  44  L.  J.,  C.  P.  396  ;  32  L. 
T.  831  ;  S.  P.,  Dunean  v.  Ckshin,  10  L.  R.,  C.  P. 
564 ;  44  L.  J.,  C.  P.  225  ;  32  L.  T.  497  ;  23 
W.  R.  661.  See  noio  Judicature  Act,  1873,  s.  24, 
8ub-s.  3,  and  8.  25,  sub-s.  11. 

Furniture  which  had  been  settled  by  a  testator 
on  a  married  woman  for  her  separate  use,  was  re- 
placed, as  it  were,  out  of  new  furniture  bought 
by  her  out  of  money  forming  her  separate  income, 
and  paid  to  her  by  her  trustee.  Such  new  furni- 
ture being  seized  by  the  sheriff  under  an  execu- 
tion against  the  goods  of  her  husband,  was 
claimed  by  the  wife's  trustee  as  part  of  the  trust 
property  : — Held,  that  a  judge  at  chambers  on  an 
interpleader  summons  by  the  sheriff  had  power 
to  recognize  the  equitable  right  of  the  wife,  and 
to  order  the  sheriff  to  withdraw  without  direct- 
ing an  issue.    lb. 

After  Iignnction.] — After  the  Court  of  Chan- 
cery has  issued  an  injunction  to  stay  a  cause,  the 
court  will  not  grant  a  rule  for  interpleading. 
Arayne  v.  Lloyd,  1  Biug.  N.  C.  720 ;  1  Scott, 
609 ;  1  Hodges,  166. 

Von-Co-extensive  Claimi — ^Auctioneer.]— De- 
fendant, the  proprietor  of  a  horse  repository,  sold 
there  by  public  auction  a  horse  to  the  plaintiff, 
warranted  quiet  to  ride  and  in  harness,  but  sub- 
ject to  a  condition,  by  which,  if  considered  by 
the  buyer  incapable  of  working  from  any  in- 
firmity or  disease,  it  might  be  returned  on  the 
second  day  after  the  sale,  and  the  matter  deter- 
mined by  veterinary  surgeons  according  to  the 
terms  provided  for  in  such  condition.  The  horse 
was  returned  accordingly  by  plaintiff,  who  de- 
manded to  have  back  the  money  he  had  paid  for 
the  purchase,  and  this  being  refused,  he  brought 
an  action  against  defendant  for  damages  for 
breach  of  the  warranty.  A.  B.,  who  had  placed 
the  horse  at  the  repository  for  sale,  claimed  of 
defendant  the  proceeds  of  the  sale,  stating  that 
the  horse  had  left  the  repository  perfectly  sound  : 
— ^Held,  that  defendant  was  not  entitled  to  an  in- 
terple»iler  order.  Wrigh^t  v.  Freeman,  48  L.  J., 
C.  P.  276 ;  40  JL.  T.  134  ;  Id.  358— C.  A. 

An  auctioneer  sold  for  the  plaintiff  some  fur- 
niture, and  paid  him  a  part  of  the  proceeds  ;  but 
whilst  the  balance  was  in  his  hands,  G.  gave  him 
notice  that  the  furniture  belonged  to  her.    The 
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plaintiff  having  brought  an  action  against  the 
auctioneer  for  the  balance,  he  sought  to  deduct 
his  charges  for  commission,  and  applied  for  an 
interpleader  order  between  the  plaintiff  and  G. 
as  to  the  residue,  G.  being  willing  to  allow  him 
his  charges  : — Held,  that  a  judge  had  power  to 
make  the  interpleader  order,  if  not  under  1  &  2 
WiU.  4,  c.  58,  under  the  23  k  24  Vict.  c.  126,  s. 
12.  JSest  V.  Hayes,  1  H.  &  C.  718  ;  32  L.  J.,  Ex. 
129. 

An  auctioneer  sold,  by  the  instructions  of  the 
plaintiff,  some  furniture,  after  he  had  received 
notice  of  a  claim  to  it  under  a  bill  of  sale ;  and 
disposed  of  a  portion  of  the  proceeds  according 
to  the  plaintiffs  direction  ;  subsequently  a  claim 
was  made  to  the  balance  by  the  holder  of  the 
bill  of  sale,  and  the  auctioneer  obtained  a  sum- 
moning order  : — Held,  that  the  state  of  facts  did 
not  entitle  him  to  an  interpleader  order ;  and 
that  the  rival  claimants  were  not  entitled  to  the 
costs  of  affidavits  which  went  solely  into  the 
merits  of  the  case  as  between  themselves.  Poland 
V.  Coall,  7  Ir.  R.,  C.  L.  108. 


Bnlei  of  Equity.] — A  court  of  law  was 


not  bound  by  the  principles  which  govern  courts 
of  equity  upon  a  bill  of  interpleader,  and  might 
give  relief  although  one  of  the  parties  had  in- 
curred to  another  a  personal  obligation  indepen- 
dently of  the  question  of  property,  and  the  claims 
were  not  identical  Best  v.  Hayes,  1  H.  &  C.  718  ; 
32  L.  J.,  Ex.  129. 


Deposit— Pledge.]— A.  sued  the  defen- 


dant, to  whom  he  had  intrusted  a  policy  for  cer- 
tain purposes,  and  declared  in  trover  and  de- 
tinue, and  specially  on  the  contract.  B.,  who  had 
pledged  the  policy  with  A.,  then  brought  an 
action  against  the  defendant  for  the  recovery  of 
the  policy.  An  interpleader  order  was  made, 
directing  that  the  proceedings  in  the  first  action 
should  be  stayed  till  further  order,  that  A.  should 
be  at  liberty  to  defend  the  second  action,  in- 
demnifying the  defendant,  and  that  B.  should 
give  the  defendant  security  for  costs : — Held, 
that  the  order  was  rightly  made.  Tawier  v. 
European  Bank,  1  L.  R.,  Ex.  261 ;  35  L.  J.,  Ex. 
151 ;  12  Jur.,  N.  S.  414  ;  14  L.  T.  414 ;  14  W.  R. 
676. 

Work  and  Labour.]— A  plaintiff  in  his  own 
name  contracted  with  the  defendant  to  do  works, 
for  which  he  was  to  be  paid  by  instalments. 
The  works  proceeded,  and  some  instalments  were 
paid,  when  the  defendant  received  notice  from  C. 
that  the  plaintiff  was  but  his  agent  in  making 
the  contract  and  doing  the  work,  and  that  further 
payments  to  the  plaintiff  would  be  at  the  defen- 
dant's peril.  The  work  was  completed  by  the 
plaintiff,  who  brought  an  action  for  the  balance 
admitted  by  the  defendant  to  be  due  to  some 
one : — Held,  that  the  defendant  was  entitled  to 
relief  by  way  of  interpleader.  Meynell  v.  Angell, 
32  L.  J.,  Q.  B.  14  ;  8  Jur.,  N.  S.  1211  ;  11  W.  R. 
122. 

Contraet,  with  whom.] — Where  work  is  done 
under  a  contract,  and  an  action  is  brought  for 
the  amount  of  it  by  one  party,  but  another 
claims  to  be  entitled  to  be  paid  for  it,  and  gives 
notice  thereof  to  the  defendant : — Scmble.  that 
such  a  case  is  not  within  the  1  &  2  Will.  4,  c.  58, 
s.  1 ;  and  it  is  the  fault  of  the  defendant,  who 
made  the  contract,  that  he  does  not  know  with 
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whom  he  contracted.  Turner  v.  Kendall  QJfayor), 
13  M.  &  W.  171. 

A.  being  in  possession  of  iron  lying  on  the  pre- 
mises of  the  defendants,  who  weje  wharfingers, 
transferred  it  to  the  plaintiff ;  whereupon  they, 
at  the  plaintifE*s  request,  placed  it  to  his  account 
in  their  books,  and  informed  him  that  thej  had 
done  so.  A  claim  to  the  iron  having  been  made 
bj  other  parties,  suggesting  that  it  had  been 
fraudulently  transferred  by  A.  to  the  plaintiff, 
the  defendants  refused  to  deliver  the  iron  to  the 
plaintiff,  who  brought  an  action  against  them : — 
Held,  that  they  having  agreed  to  hold  the  iron 
for  the  plaintiff,  were  not  entitled  to  an  inter- 

E leader  order.  Horton  y.  Devon  (^EarV)^  7  D.  & 
,.  206  ;  4  Ex.  497  ;  19  L.  J.,  Ex.  52. 
The  plaintiff  sold  to  the  defendant  a  rigk  of 
hay,  belonging  to  a  deceased  person.  S.  after- 
wards took  out  administration  to  the  effects  of 
the  deceased,  and  claimed  the  price  of  the  hay  : — 
Held,  that  the  defendant  could  not  be  relieved. 
Jamee  v.  Pritchard,  7  M.  &  W.  216  ;  8  D.  P.  C. 
890  ;  4  Jur.  1188.  See  Meynell  y.  Angell,  imte, 
col,  1058. 

Landlord  and  Tenant — ^Tenant  Bight.] — E. 
hired  a  farm,  and  his  son  resided  on  and  managed 
it,  .paying  rent,  and  taking  receipts  in  his  own 
name.  The  defendant  gave  the  son  notice  to 
quit,  and  a  valuation  of  tenant-right  was  made 
by  valuers  appointed  by  the  defendant  and  the 
son.  The  father  gave  the  defendant  notice  not 
to  pay  the  amount  of  the  valuation  to  any  one 
but  himself,  and  the  son  having  commenced  an 
action  to  recover  the  amount  of  the  valuation, 
the  defendant  applied  for  an  interpleader  order : 
— Held,  that  this  was  a  case  for  interpleader, 
and  that  if  the  father  was  dissatisfied  with  the 
valuation,  he  might  apply  to  the  court  for  relief. 
Ecam  V.  Wright,  12  L.  T.  77  ;  13  W.  K.  468. 

iMne  as  to  Bight  to  Goods,  although  one 
Claimant  also  claims  Damages.] — S.  was  the 
agent  of  L.,  a  wine  merchant  in  Spain,  and  w^as 
induced  by  the  fraudulent  representations  of 
three  persons  acting  in  collusion  to  enter  into 
separate  contracts  with  them  for  the  sale  of  wine. 
S.  transmitted  the  orders  for  the  wine  to  L.,  who 
shipped  the  wines,  and  sent  the  bills  of  lading 
to  S. :  the  bills  of  lading  were  handed  by  S.  to 
the  three  persons  respectively  on  account  of  the 
contracts  entered  into  with  them.  The  wine  so 
obtained  was  deposited  with  a  dock  company, 
who  issued  warrants  for  the  same  :  some  of  the 
wine  therein  mentioned  was  made  deliverable  to 
the  order  of  one  of  the  three  persons,  and  the 
rest  to  the  order  of  another  of  them.  The  war- 
rants were  then  pledged  with  the  plaintiff  to 
secure  advances.  L.  afterwards  served  notice 
upon  the  dock  company  not  to  part  with  the 
wine ;  thereupon  the  company  refused  to  give  up 
the  wine  when  it  was  demanded  of  them  by 
the  plaintiff,  who  commenced  actions  claiming 
damages  in  addition  to  the  value  of  the  wines: — 
Held,  that  the  dock  company  was  entitled  to  an 
interpleader  order  under  1  &  2  WilL  4,  c.  58,  s.  1, 
and  Uie  C.  L.  P.  Act,  1860,  s.  12,  for  the  right  to 
the  wine  might  be  determined  as  between  the 
plaintiff  and  L.,  and  the  actions  might  be  stayed 
as  to  that,  and  might  be  continued  as  to  the 
claims  for  damages,  and  by  issuing  the  dock 
warrants  the  dock  company  had  not  debarred 
itself  from  obtaining  relief  under  those  statutes. 
Attenhorough   v.  London   and   St,  Xathurine 


Dock  Company,  3  C.  P.  D.  450 ;  47  L.  J.,  C.  P. 
763 ;  38  L.  T.  404 ;  26  W.  R.  583— C.  A.  Revers- 
ing 3  C.  P.  D.  373 ;  38  L.  T.  404. 

Held,  also,  that  as  the  wine  had  been  obtained 
by  fraud  from  S.,  the  i^ent  of  L.,  with  a  power 
to  sell,  the  property  in  it  passed  to  the  three 
persons  who  before  the  fraudulent  contract  was 
annulled  could  confer  a  title  upon  the  plaintiff, 
and  that  L.  must  be  barred  upon  the  plaintiff 
undertaking  to  account  to  him  for  the  value  of 
the  wine  after  deducting  his  advances.    Ih, 

Discretion  of  Judge.]— The  plaintiff  sued  an 
auctioneer  for  breach  of  warranty  of  a  horse  sold 
by  auction,  and  also  for  personal  damages  caused 
through  the  horse's  vice.  B.,  the  owner  of  the 
horse,  ^ve  the  defendant  notice  not  to  return  or 
part  with  the  purchase-money  of  the  horse,  the 
plaintiff  having  sent  it  back  to  the  defendant. 
The  defendant  took  out  a  summons  under  Ord.  I. 
r.  2,  that  the  plaintiff  and  B.  should  interplead. 
A  judge  in  chambers  refused  to  make  the  order : 
— Held,  that  the  judge's  discretion  was  properly 
exercised.  Wright  v.  Freeman,  48  L.  J.,  C.  P. 
276  ;  40  L.  T.  134 ;  Id.  368— C.  A. 

Before  38  ft  34  Vict.  c.  136,  s.  13.]— The  1 
&  2  Will.  4,  c.  58,  s.  1,  did  not  apply  to  the  case 
of  a  party  sued  by  one  person  for  the  price  of 
goods,  and  by  another  for  the  goods  themselves. 
Slaney  v.  Sidney,  3  D.  &  L.  250 ;  14  M.  &  W. 
800  ;  15  L.  J.,  Ex.  72  ;  9  Jur.  995. 

Before  the  above  statute,  the  court  would  not 
grant  to  a  defendant  an  interpleader  rule,  on  the 
ground  that  the  claimant  set  up  a  right  of  action 
against  him  in  respect  of  the  same  subject-matter, 
where  it  appeared  that  the  plaintiff's  claim  against 
the  defendant  rested,  not  merely  upon  the  right 
of  property,  but  also  on  the  personal  contract  of 
the  defendant.    Lindsey  v.  Barron,  6  C.  B.  291. 

A.,  professing  to  act  as  agent  of  B.,  obtained 
from  C.  an  advance  of  money,  upon  the  security 
of  plate  in  A/s  possession  belonging  to  B.;  after 
A.'s  death,  C.  brought  detinue  for  the  plate 
against  his  executors ;  B.  also  demanded  it  of  the 
executors : — Held,  not  a  case  for  an  interpleader. 
Ih. 

9 

The  Crown.] — The  court  refused  a  rule  applied 
for  by  a  defendant,  upon  affidavit,  stating  that 
the  debt  sought  to  be  recovered  in  the  action  had 
been,  under  a  writ  of  extent,  issued  against  the 
plaintiff,  returned  by  the  jury  as  seized  for  the 
crown.  Candy  v.  Maugham^  6  M.  &  G.  710 ;  1 
D.  &  L.  745  ;  7  Scott,  N.  R.  401 ;  13  L.  J.,  C.  P. 
17  ;  7  Jur.  1040. 

The  provisions  of  the  Interpleader  Act  do  not 
apply  where  the  crown  is  a  party  interested.  Ih, 

Foreigners.] — Semble,  that  a  foreigner,  resid- 
ing abroad,  cannot  be  compelled  to  come  in  under 
the  act.  Patomi  v.  Campbell,  12  M.  &  W.  277  ; 
1  D.  &  L.  397  ;  13  L.  J.,  Ex.  85  ;  7  Jur.  1139 ; 
8.  P.,  Lindeey  v.  Barron,  6  C.  B.  291. 

Colonists.] — Semble,  per  Parke,  B.,  that  the 
act  does  not  extend  to  the  colonies.  Colonial 
Bank  v.  Warden,  5  Moore,  P.  C.  C.  340 ;  10  Jur. 
745. 

Harried  Women.] — A  married  woman  may 
maintain  a  claim  on  an  interpleader  issue,  in 
which  the  issue  is,  whether  the  goods  are  hers,  as 
against  the  execution  creditor.    Shingler  v.  HoU^ 
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7  H.  &  N.  65,  n. ;  2  F.  &  F.  487  ;  30  L.  J.,  Ex. 
322 ;  7  Jur.,  N.  8.  866  ;  4  L.  T.  76  ;  9  W.  R.  871. 
JS.  i>.,  JSird  V.  Holt,  80  L.  J.,  Ex.  318 ;  7  Jur., 
N.  8.  866  ;  6  L.  T.  76. 


Ill    PRACTICE  ON. 
1.  PABTISa 

Cestui  que  tnut.] — A  cestui  que  trust  who  is 
in  possession  of  settled  goods,  bj  virtue  of  an 
Autbority  from  the  trustees,  is  entitled  to  the 
same  as  against  the  sheriff  seizing  them  for  the 
execution  creditor  of  a  debtor  living  in  the 
house  wherein  such  goods  are,  and  it  is  not  ne- 
cessary for  the  trustees  to  be  parties  to  an  inter- 
pleader issue  directed  in  order  to  determine  the 
right  of  possession.  Sehroeder  y.  Ilanrott,  28  L.  T. 
704. 

Married  Woman.] — A  married  woman  may  be 
a  claimant  in  an  interpleader  issue.  ShingUr  v. 
Holt,  7  H.  &  N.  65  ;  30  L.  J.,  Ex.  322  ;  7  Jur., 
N.  S.  866  ;  4  L.  T.  76  ;  9  W.  R.  871 ;  S,  i>.,  Bird 
V.  UoU,  30  L.  J.,  Ex,  318 ;  7  Jur.,  N.  8.  866  ;  6 
L.  T.  76. 

Claimants.] — Counsel  for  the  purchaser  from 
the  claimant  will  not  be  heard.  Gayton,  v.  Espin, 
1  F.  &  F.  722. 

Semble,  that  in  an  issue  the  claimant  should 
be  the  plaintiff,  and  the  execution  creditor  the 
defendant    Hartley  v.  Hook,  4  Tyr.  229. 

Where  a  new  claim  is  raised,  after  a  rule  nisi 
has  been  obtained,  the  sheriff  may  make  the  new 
claimant  a  party  to  the  rule.  Kirk  y,  Clarke^  4 
D.  P.  C.  363. 

Where  the  sheriff  applies  to  the  court  for 
protection,  no  one  has  a  right  to  be  heard 
against  the  rule,  unless  he  is  called  upon  by 
the  rule,  though  he  is  in  fact  a  claimant ;  and 
if  he  is  called  on  in  one  character  he  cannot 
t^pear  in  another.  Clarke  y.  Lord,  2  D.  P.  C. 
55. 

Trustee  in  Bankruptcy.] — If,  after  an 

interpleader  issue  has  been  settled,  the  execution 
debtor  files  a  petition  for  liquidation,  and  the 
trustee  under  the  liquidation  claims  the  goods  in 
respect  of  which  the  issue  has  been  directed,  the 
trustee  will,  upon  his  application,  be  added  as  a 
claimant  in  the  trial  of  the  issue.  Bird  y. 
Mathews,  46  L.  T.  512— C.  A. 

A  sheriff  having  levied  on  the  goods  of  the 
defendant,  receiv^  notice  of  his  bankruptcy, 
and  of  a  claim  by  the  provisional  assignee,  **  or 
of  any  other  persons  who  might  be  appointed 
assignees."  After  the  assignees  were  appointed, 
the  sheriff  obtained  an  interpleader  rule,  calling 
on  the  provisional  assignee  only  to  appear: — 
Held,  that  the  assignees  were  entitled  to  appear 
on  that  rule.  Jbbotton  y.  Chandler,  9  D.  P.  C. 
250. 

Where  an  interpleader  rule  was  obtained,  and 
afterwards  a  claim  was  made  by  a  curator 
appointed  by  the  Scotch  law  to  the  property  of 
a  oeceased  person,  the  court  enlarged  the  rule  to 
enable  the  defendant  to  make  such  claimant  a 
party  thereto^  Walker  y.  £er,  12  L.  J.,  Ex.  204  ; 
7  Jur.  156. 


Substituting  Kamof.] — ^Where  a  plaintiff  does 
not  proceed  to  the  trial  of  an  interpleader  issue, 


the  court  will  not  permit  another  person^s  name 
to  be  substituted  without  making  the  originally 
appointed  plaintiff  a  party  to  the  rule.  Lydal  v. 
Biddle,  6  D.  P.  C.  244  ;  2  H.  &  W.  302. 

A  horse,  pointed  out  by  A.,  an  execution  cre- 
ditor, as  the  property  of  B.,  the  execution  debtor, 
having  been  seized  under  a  fi.  fa.,  C.  claiming 
property,  brought  trespass  against  the  dierifr, 
who  applied  for  relief.  The  court,  instead  of 
directing  an  issue,  ordered  that  the  action  should 
proceed,  and  that  A.'s  name  should  be  substi- 
tated  for  that  of  the  sheriff,  subject  to  the  terms 
usually  imposed  where  an  issue  is  directed. 
Brown  v.  LudJiam,  6  M.  &  G.  169  ;  6  Scott,  N.  R. 
934. 

Execution  CreditorJ— An  execution  creditor, 
served  with  a  sheriff^  rule,  is  not  bound  to 
appear  when  there  are  no  goods  liable  to  his 
execution.     Glazier  v.  Cooke,  5  N.  J:  M.  680. 

If  the  execution  creditor  does  not  appear  upon 
a  rule  to  relieve  the  sheriff,  the  court  will  onier 
the  sheriff  to  withdraw  from  possession,  but  will 
not  direct  the  execution  creditor  to  pay  the 
sheriff  the  costs  of  keeping  possession.  JPield  v. 
Cope,  2  C.  &  J.  480 ;  1  D.  P.  C.  667 ;  2  Tyr. 
458.  See  also  EcelHgh  v.  Salitbury,  5  D.  P.  0. 
369  ;  3  Ring.  N.  C.  268  ;  3  Scott,  674. 

2,  Application. 

Affidayiti — ^Form.] — An  affidavit  to  ground  an 
interpleader  rule  should  shew  that  the  opplica- 
tion  is  made  before  plea ;  but  the  objection  may 
be  waived,  or  the  affidavits  amended.  Frost  v. 
Heywood,  2  D.,  N.  8.  801  ;  21  L.  J.,  Ex.  242  ;  7 
Jur.  179. 

A  claimant  called  upon  by  a  rule  under  the 
Interpleader  Act  to  come  in  and  state  his  claim, 
must  give  the  particulars  upon  his  affidavit,  to 
enable  the  court  to  decide  even  whether  he  is 
to  be  made  a  party  to  an  issue.  Powell  v.  Loek^ 
3  A.  &  E.  315  ;  1  H.  &  W.  281  ;  4  N.  &  M. 
852. 

Upon  a  motion  in  an  interpleader  rule,  the 
affidavits  should  be  entitled  in  the  original 
cause.  Pariente  v.  Pennell,  7  Scott,  N.  R.  834  ; 
S,  P.,  Levi  V.  Qfyle,  2  D.,  N.  8.  932 ;  7  Jur. 
726. 

The  sheriff  or  other  officer  need  not,  in  the 
affidavit  in  support  of  the  application,  deny  col- 
lusion with  the  claimants.  Donniger  v.  Hinx- 
man,  2  D.  P.  C.  424  ;  S.  P.,  DohUns  v.  Green,  2 
D.  P.  C.  509  ;  Bond  v.  Woodhall,  2  C,  M.  &  R. 
601 ;  4  D.  P.  C.  351 ;  1  Tyr.  &  G.  11. 

An  affidavit  from  a  claimant  himself  is  not 
necessary  to  entitle  him  to  call  upon  the  judge  to 
make  an  order  for  a  feigned  issue.  Webster  v. 
DelafieU,  7  C.  B.  187  ;  6  D.  &  L.  597  ;  18  L.  J., 

C.  P.  186  ;  13  Jur.  635. 

It  is  not  necessary  for  an  execution  creditor, 
appearing  upon  a  motion,  to  produce  an  affida- 
vit. Angus  v.  Wootton,  3  M.  &  W.  310  ;  1  H.  & 
H.46. 

Office  Copies.] — ^Where  the  sheriff  obtains 

a  rule  for  relief  the  claimants  may  appear  with- 
out taking  office  copies  of  the  affidavits  on  which 
the  rule  was  obtained.    Mason  y.  Redshaw,  2 

D.  P.  C.  696. 

— —  Trial  by.] — ^Where  an  application  is  made 
to  the  court  by  the  sheriff,  the  court  cannot  try 
the  rights  of  the  different  claimants  upon  affida^ 
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vit,  but  must  direct  an  issue.  Allen  v.  CHhhon, 
2  D.  P.  C.  292  ;  Bramidge  v.  AdtJiead,  2  D.  P.  C. 
59. 

Time  for.] — ^An  action  of  trover  was  oom- 
menoed  on  the  29th  of  December,  and  the  de- 
claration was  delivered  on  the  12th  of  January, 
after  which  the  defendant  twice  obtained  time 
to  plead : — Held,  that  a  rule  obtained  by  the 
defendant  on  the  23rd  was  not  too  late.  Barnes 
V.  Bank  of  England,  1  W.,  W.  &  H.  60. 

Beferenee.] — On  an  application  to  a  judge  an 
order  was  made,  by  consent  of  all  parties,  to 
refer  the  cause  on  certain  terms  to  a  l)arri8ter, 
instead  of  an  issue  being  directed.  The  court 
refused  to  grant  a  rule  nisi  for  varying  the  order, 
by  Introducing  a  fresh  term  into  the  reference, 
in  consequence  of  information  which  one  of  the 
parties  (an  administratrix)  had  obtaiued  since 
the  hearing  at  chambers.    Brake  v.  Brou>n,  2 

C,  M.  &  R.  270 ;  5  Tyr.  1067. 

3.  Basbino  Claims. 

Claimant  not  Appearing.]— Claimants  neglect- 
ing to  appear  are  precludedf  by  the  terms  of  the 
rule  from  euf orcing  their  claims.  Tord  v.  Billonj 
2  N.  &  M.  662  ;  5  B.  &  Ad.  885. 

Goods  consigned  to  A.,  and  warehoused  at  the 
London  docks,  were  claimed  by  B.  The  dock 
company  required  an  indemnity  from  A.,  the 
original  consignee,  before  they  delivered  them  to 
him  ;  A.  refused,  and  brought  an  action  of  trover, 
with  counts  for  special  damage,  for  the  detention. 
On  motion  by  the  company  for  relief,  B.,  upon 
due  notice,  not  appearing,  the  court  held,  tnat 
the  claim  of  B.  against  the  company  was  barred, 
but  that  A.  ought  not  to  be  precluded  from  re- 
covering for  ^s  special  damage,  if  any.  The 
rule  was  made  that,  on  the  defendant's  under- 
taking to  deliver  up  the  goods,  then  if  A.  should 
accept  the  same,  the  action  should  be  discon- 
tinued on  payment  of  costs  by  the  defendant ; 
but  if  A.  should  go  on  with  the  action,  the  count 
in  trover  should  be  struck  out,  and  A.  proceed 
for  the  special  damage  only.  Lucas  v.  Landon 
Bock  Company,  4  B.  &  Ad.  378. 

Costs.] — When  an  adverse  claim  is  set  up 

tb  goods  seized  by  the  sheriff,  and  the  latter 
applies  to  the  court  for  relief,  and  the  adverse 
party  docs  not  appear  to  suppoi-t  his  claim,  the 
court  will  bar  his  claim  as  to  the  sheriff,  and 
make  him  pay  the  judgment  creditor  his  costs  of 
appearing  on  the  sheriff's  rule,  but  will  not  allow 
tne    shenff   his    costs.      Bowdler  v.   Smithy  1 

D.  P.  C.  417.    See  also  ca^esjfost,  col.  1074. 

Sxeoution  Creditor.] — When  an  execution 
creditor  does  not  appear  on  being  served  with 
the  sheriff's  rule,  the  court  cannot  bar  his  claim. 
Banniger  v.  Hinxman,  2  D.  P.  C.  424. 

Goods  being  seized  by  the  sheriff  under  a  fi.  fa. 
were  claimed  adversely  to  the  execution  creditor. 
On  an  interpleader  rule,  obtained  by  the  sheriff, 
the  claimant  and  the  sheriff  appeared,  but  not 
the  execution  creditor.  The  claimant  supported 
his  title  by  affidavit.  The  court  refused  to  order 
generally  that  the  execution  creditor  should  be 
barred  of  his  demand  ;  but  made  a  rule  that  the 
sheriff  should  withdraw  from  possession,  and  the 
execution  creditor  take  no  proceedings  against 


him  in  respect  of  the  goods  non* claimed.  Bohle 
V.  Cummins,  T  A.  &  B.  580  ;  2  N.  &  P.  675  ;  W., 
W.  &  D.  682. 


Kiflcondnet.] — Where  the  execution  cre- 


ditor did  not  appear,  and  it  was  doubtful  whether 
the  sheriff,  who  had  acted  under  his  express 
direction,  had  not  misconducted  himself  subse- 
quently to  the  seizure,  the  court  made  an  order 
that  the  execution  creditor  should  be  barred 
against  the  claimant,  and  the  goods  restored  to 
the  latter ;  the  claimant  to  be  at  liberty  to  bring 
an  action  against  the  sheriff  for  misconduct,  pro- 
vided it  should  turn  out  that  he  had  been  guilty 
of  any ;  and  also,  if  there  had  been  any  miscon- 
duct in  the  execution  creditor  in  giving  directions 
to  the  sheriff,  to  bring  an  action  against  him. 
Lewu  V.  Jmes,  2  M.  &  W.  203  ;  2  Gale,  211. 

EfltoppeL] — ^A  sheriff  levied  upon  goods  in  the 
possession  of  the  defendants,  who  were  agents 
tor  their  sale,  and  who  proceeded  with  the  sale 
which  had  then  been  advertised.  The  defen- 
dants, by  inadvertence,  failed  to  appear  upon  an 
interpleader  summons  taken  out  by  the  sheriff  in 
the  action  concerning  which  he  was  obeying  the 
writ  of  fi.  fa.,  and  the  defendants  were  bim^d. 
They  subsequently  attempted  to  rescind  the 
order,  but  faUed,  and  their  appeal  to  the  court 
was  also  dismissed.  This  action  was  brought  to 
recover  the  proceeds  of  the  sale  :— Held,  that 
the  defendants  could  not  set  up  as  a  defence  to 
the  action  the  facts  by  which  tney  claimed  to  be 
entitled  to  the  goods  upon  which  the  sheriff  had 
levied.     Williams  v.  Aichardson^  36  L.  T.  505. 

4.  IssaE. 

Mistake  in.] — ^A  mistake  appearing  on  the  face 
of  an  interpleader  issue,  as  to  the  statute  under 
which  it  is  directed,  does  not  invalidate  the  issue. 
Saunderson  v.  Perrin,  22  L.  T.  419. 

Particnlari,  Order  for.] — ^When  an  interpleader 
issue  is  settled  in  the  common  form  to  try  whether 
the  goods  seized  "  or  any  part  thereof  "  were  at 
the  time  of  the  seizure  the  property  of  the 
claimant,  and  it  appears  that  the  claimant 
claims  a  part  only,  the  goods  seized  being  more 
than  sufficient  to  satisfy  the  judgment  of  the 
execution  creditor,  the  claimant  will  be  ordered 
to  specify  the  goods  claimed  by  him.  Price  v. 
Plummer,  25  W.  R.  45. 

When  a  claimant  in  an  interpleader  issue  did 
not  claim  all  the  goods  seized,  and  he  had  been 
ordered  to  specify  which  of  the  goods  he  claimed, 
but  had  neglected  to  do  so,  and  gone  to  trial 
claiming  all : — Held,  a  verdict  having  been  found 
for  the  claimant  as  to  a  portion  only  of  the 
goods,  that  he  and  not  the  execution  creditor 
was  entitled  to  the  amount  paid  into  court  under 
the  interpleader  order.  Plummer  v.  Price,  39 
L.  T.  657— C.  A.  Reversing  39  L.  T.  38 ;  26  W.  R. 
G82. 

Interrogatories.] — Interrogatories  may  be  de- 
livered in  an  interpleader  issue.  }\niite  v.  Watts, 
12  C.  B.,  N.  S.  267  ;  31  L.  J.,  C.  P.  881  ;  6  L.  T. 
387. 

Form  of  Issue.] — A  feigned  issue,  in  the  form 
of  a  wager,  directed  under  the  Interpleader  Act, 
is  not  illegal  by  the  prohibition  of  actions  upon 
wagers  by  virtue  of  the  above  statute.   I/uard  v. 


1065 


INTERPLEADEEr-Procticc  on. 


1066 


Butehm-,  2  C.  B.  858  ;  3  D.  &  L.  815  ;  15  L.  J., 
C.  P.  187. 

The  form  of  issue  given  in  the  schedule  to  the 
act  is  not  compulsory.    lb. 


Title  of  PartiM.]~An  issue  is  for  the 


purpose  of  informing  the  conscience  of  the  court 
as  to  whether  the  plaintiff  or  the  defendant  is 
entitled  to  the  goods  in  dispute ;  therefore,  the 
court  will  not  allow  either  party  to  give  evidence 
of  a  jus  tertii.  Carne  v.  Brice,  7  M.  &  W.  183  ; 
8  D.  P.  C.  884  ;  1  H.  &  W.  23  ;  4  Jur.  1116. 

Under  a  feigned  issue  brought  to  try  the  right 
of  property  in  goods  which  had  been  seized  under 
an  execution  against  A. : — Held,  that  the  question 
for  the  jury  was  not,  whether  the  goods  were  the 
property  of  the  plaintiff  in  the  feigned  issue,  or  of 
A.,  but  merely,  whether  they  were  or  were  not 
the  property  of  the  former.  Green  v.  MogerSj  2 
C.  &  K.  148. 

In  an  issue  directed  between  the  partners  of  a 
banking  company  and  certain  defendants,  to  try 
whether  the  defendants,  as  partners  in  a  joint- 
stock  company,  were  indebted  to  the  banking 
company  : — Held,  that  it  was  no  defence  to  shew 
that  some  of  the  defendants  were  also  partners 
in  the  banking  company,  as  the  issue  was 
directed  to  ascertain  the  fact  of  the  defendants 
being  indebted  and  was  not  to  be  determined, 
like  an  action,  by  the  legal  rights  of  the  parties. 
Bosanquet  v.  Woodford,  D.  &  M,  419 ;  5  Q.  B. 
310. 


Foet  of  Bankmptey.l  —  On  a  feigned 


issue  between  execution  ci^itor  and  assignees, 
the  declaration  recitii:^  an  execution  and  fiat  in 
bankruptcy,  and  a  wager  on  the  question 
'*  whether  the  execution  was  valid  against  the 
fiat,"  the  plaintiff  is  not  entitled  by  the  terms  of 
the  issue  to  dispute  the  bankruptcy.  Linnet  v. 
Chaffers,  4  Q.  B.  762  ;  D.  &  M.  14. 

Goods  of  S.  having  been  taken  under  a  fi.  fa., 
■the  assignees  of  -6.  (who  had  been  declared  a 
bankrupt)  prdEerred  a  claim  ;  whereupon  an 
issue  was  directed,  in  which  the  assignees  were 
the  plaintiffs,  and  the  execution  creditors  the 
defendants,  to  try  whether,  "  at  the  time  of  the 
seizure,  the  plaintiffs  were  entitled  to  the  goods, 
as  against  and  free  from  the  execution,  or  whether 
the  goods  were  subject  and  liable  to  be  so  seized 
and  levied  under  the  writ  or  not,  as  against  the 
plaintiffs :" — Held,  that  this  put  in  issue  all  the 
requisites  of  the  bankruptcy.  Lott  v.  Melvillfij 
3  Scott,  N.  R.  346 ;  3  M.  &  G.  40 ;  9  D.  P.  C. 
882  ;  5  Jur.  436. 

Where  goods  had  been  purchased  by  a  married 
woman  out  of  the  produce  of  her  separate  es- 
tate, which  goods  had  been  seized  by  the 
shexiff  under  an  execution  against  her  husband, 
and  an  issue  had  been  directed  between  the 
execution  creditor  and  the  trustees  of  the  mar- 
riage settlement,  for  the  purpose  of  trying  their 
respective  rights ;  but  the  form  of  the  issue 
was,  whether  the  goods  in  question  were  the 
goods  of  the  husband — the  court  would  not 
allow  the  trustees  to  give  in  evidence  that  the 
husband  had  become  a  bankrupt  a  second  time, 
and  had  not  paid  15«.  in  the  pound,  for  the  pur- 
pose of  shewing  that  the  property  in  the  goods 
was  not  in  him,  but  in  his  assignees.  Came  v. 
Briee,  7  M.  &  W.  183 ;  1  H.  &  W.  23  ;  8  D.  P.  C. 
884. 

Goods  seized  under  a  fi.  fa.,  issued  by  A.  against 


B.,  were  claimed  by  C.  In  a  feigned  issue  be- 
tween C.  &  A.,  to  try  whether  the  goods  were,  at 
the  time  of  the  seizure  the  goods  of  C,  it  is 
competent  to  A.  to  negative  the  title  of  C,  by 
shewing  that  the  goods,  though  seized  by  A., 
and  claimed  by  C,  passed  to  the  assignees  of  B. 
by  relation  to  an  act  of  ban'kruptcy  committed 
by  B.  before  the  seizure,  and  before  the  convey- 
ance under  which  C.  claims.  Ch/ue  v.  Oohle,  2 
M.  &  G.  9300  ;  3  Scott,  N.  R.  245. 


Validity  of  Ezeoution — Prior  Claimf.] — 


On  the  4th  of  March  the  sheriffs  of  London  en- 
tered upon  premises  of  A.  under  a  fi.  fa.,  at  the 
suit  of  B.,  A.'s  goods  being  then  already  under 
seizure,  upon  an  execution  at  the  suit  of  C,  by 
an  officer  of  the  Lord  Mayor's  Court,  and  the  land- 
lord of  the  premises  being  also  in  for  rent.  On 
the  9th  a  fiat  in  bankruptcy  was  awarded  against 
A.  On  6th  April  the  landlord  sold  all  the  goods, 
and  after  paying  C.'s  execution,  and  retaining 
the  amount  due  to  himself  for  rent,  paid  the 
residue  into  court,  to  abide  the  event  of  an  issue 
between  A.*8  assignees  and  B.,  as  to  whether  at 
the  date  and  Issuing  of  the  fiat,  the  assignees 
vrere  entitled  to  the  goods  as  against  B. : — ^Held, 
that  it  was  not  competent  to  the  assignees, 
under  this  issue,  to  set  up  either  the  prior  execu- 
tion or  the  distress,  to  defeat  the  claim  of  B. 
Belcher  v.  Patten,  6  C.  B.  608  ;  6  D.  &  L.  870  ; 
18  L.  J.,  C.  P.  69. 


Prior  BillB  of  Sale.] — Upon  an  inter- 


pleader issue,  whether  goods  and  chattels  seized 
in  execution  were  "  at  the  time  of  the  seizure 
the  goods  and  chattels  of  the  plaintiff,"  the 
plaintiff  proved  a  bill  of  sale  of  the  goods  to 
himself  : — Held,  that  the  defendant,  by  way  of 
answer,  might  set  up  a  prior  bill  of  sale  to  a 
third  party.  Oculttden  v.  Barrow,  9  Ex.  514  ;  2 
0.  L.  R.  1063  ;  23  L.  J.,  Ex.  134. 

An  interpleader  issue  between  an  assignee  of 
goods  and  execution  creditors,  stated  the  ques- 
tion to  be  "  whether,  at  the  time  of  the  delivery 
of  the  writ  to  the  sheriff,  the  goods  seized  by 
him,  and  claimed  respectively  by  the  claimants, 
were  the  property  of  the  respective  claimants  : " 
— Held,  that  the  meaning  of  the  issue  was, 
whether  the  assignor  had  any  goods  which  the 
plaintiff  had  a  right  to  take  in  execution;  and  that 
it  was  not  competent  to  the  defendant  to  defeat 
the  plaintiff's  title  by  shewing  a  prior  bill  of 
sale  to  a  third  party,  which  was  voia  on  account 
of  non-compliance  with  17  &  18  Vict.  c.  36,  s.  L 
Edwards  v.  English,  7  £1.  &  Bl.  564  ;  26  L.  J., 
Q.  B.  193  ;  3  Jur.,  N.  S.  934. 

A.  conveyed  goods  by  bill  of  sale  to  B.  By  a 
second  bill  of  sale,  A.  conveyed  the  same  goods 
to  C.  A.  having  become  bankrupt,  and  the  first 
bill  of  sale  not  having  been  duly  registered,  A.'s 
assignees  brought  trover  for  the  goods  : — Held, 
that  B.  could  not  set  up  the  bill  of  sale  to  C. 
against  the  assignees.  Nicholson  v.  Cooper,  3 
H.  &  N.  384. 

Validity  of  Assignment— Ultra  yires.] — 

A  railway  company  being  sued  by  the  assignee 
of  a  Lloyd's  bond  given  by  them,  compromised 
the  action  before  judgment  by  assigning  their 
rolling  stock  to  secure  the  money  advanced  by 
the  assignee.  Some  of  the  rolling  stock  was 
afterwards  taken  in  execution  by  another  cre- 
ditor of  the  company  :— Held,  in  an  interpleader 
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issae  .between  the  two  creditors,  that  evidence 
onght  not  to  be  admitted  which  tended  to  ^cw 
that  the  bond  was  illegal,  the  assignee  having 
taken  it  without  notice  of  any  illegality ;  and 
that  whether  the  assig^nment  of  the  rolling  stock 
was  ultra  vires  and  illegal  or  not,  still,  »s  it  was 
made  in  lieu  of  judgment,  its  legality  was  not  in 
question  on  this  issue,  and  the  assignee  was  en- 
titled to  the  rolling  stock  as  against  the  execu- 
tion creditor.  Blaehviore  v.  YateSy  2  L.  R.,  £z. 
225  ;  36  L.  J.,  Ex.  121 ;  16  L.  T.  288. 


Married  Woman  Living  apart.] — On  an 


interpleader  at  the  instance  of  a  sheriff,  an  issue 
was  tried,  whether  certain  goods  seized  were  the 
property  of  the  claimant  as  against  the  execu- 
tion creditor,  when  it  appeared  that  the  claimant 
was  a  married  woman  living  apart  from  her  hus- 
band in  adultery  with  the  execution  debtor,  and 
the  goods  were  seized  in  a  house  in  which  they 
were  living  together.  The  judge  told  the  jury 
that  the  question  was  whether,  looking  at  the 
subject  as  if  the  claimant  had  been  a  single 
woman  as  between  her  and  the  execution  debtor, 
the  goods  belonged  to  him.  The  jury  having 
found  a  verdict  for  the  claimant : — Held,  that 
the  verdict  was  right,  notwithstanding  that  the 
claimant  was  a  married  woman.  ShbigUr  v. 
Holt,  7  H.  &  N.  65  ;  30  L.  J.,  Ex.  322  ;  7  Jur., 
N.  S.  866  ;  4  L.  T.  76  ;  9  W.  R.  871. 


Oooda  Lent.] — In  an  interpleader  issue,  to 


try  whether  goods  were  the  property  of  the 
plaintiff,  as  against  the  execution  creditor,  it  was 
proved  that  the  goods  were,  at  the  time  of  the 
seizure,  in  the  possession  of  the  execution  debtor, 
to  whom  they  had  been  let  by  the  plaintiff.  The 
goods  were,  in  fact,  the  property  of  W.,  who  had 
lent  them  to  the  plaintiff,  who  was  his  agent, 
allowing  her  to  let  them,  as  owner,  to  whom  she 
would  :— Peld,  that  the  plaintiff  had  sustained 
her  claim.     6hven  v.  Stevens,  2  H.  &  N.  146. 


Title  to  Deedi — Doresi.] — ^The  defendants 


issued  a  commission  of  lunacy  against  the  plain- 
tiff, and  at  the  hearing,  before  the  commissioner, 
an  agreement  was  entered  into,  that  the  proceed- 
ings should  be  dropped  in  consideration  of  the 
plaintiff  assigning  ner  property  to  trustees. 
This  agreement  was  signed  by  her  counsel,  and, 
in  order  to  carry  it  out,  her  title-deeds  were 
placed  in  the  defendant's  hands.  On  the  trial 
of  an  issue,  as  to  whether  the  plaintiff  was  en- 
titled to  the  deeds  notwithstanding  the  agree- 
ment : — Held,  first,  that  it  was  not  open  to  the 
defendants  to  dispute  the  title  of  Uie  plaintiff  to 
the  deeds  independently  of  the  agreement.  Ciwi- 
mingi  v.  /w<?,  11  Q.  B.  112  ;  17  L.  J.,  Q.  B.  106  ; 
12  Jur.  331. 

Held,  secondly,  that  the  agreement  was  entered 
into  under  duress,  and  was  not  binding  on  the 
plaintiff,  notwithstanding  the  consent  of  her 
legal  advisers.     Ih, 

Evidenee  of  Title.]— The  question  being  be- 
tween a  claimant  under  a  bill  of  sale  from  the 
sheriff  and  an  execution  creditor,  the  bill  of  sale, 
though  it  may  not,  per  se,  be  sufficient  prim& 
facie  evidence  of  the  title  of  the  claimant,  is  so 
coupled  with  some  evidence  of  a  prior  seizure  by 
the  sheriff.  Ilornidge  v.  Cooper,  27  L.  J.,  Ex. 
314. 

On  an  interpleader  issue  between  the  plaintiff, 


the  claimant  of  goods,  and  the  execution  creditor, 
the  plaintiff  claiming  the  goods,  under  an  assigpi- 
ment  made  to  him  by  the  debtor,  as  a  security 
for  previous  advances,  an  admission  of  the  debt 
made  by  the  debtor  before  the  assignment,  in 
the  absence  of  the  defendant,  is  not  receivable 
for  the  plaintiff.  CodeY,  Braliam,  3  Ex.  183  ;. 
18  L.  J.,  Ex.  105. 

Where  goods  are  claimed  under  an  agreement,, 
the  terms  of  which  are  contained  in  a  written 
instrument,  which  is  inadmissible  by  reason  of 
its  not  being  stamped,  parol  evidence  cannot  be 
received  of  the  claimant's  title  to  such  goods. 
Smith  V.  Torlte,  21  L.  J.,  Q.  B.  53;  16  Jur. 
63. 

In  an  action  by  A.  against  B.,  the  court,  upon 
a  motion  made  by  B.,  directed  that  an  action  for 
money  had  and  received  should  be  brought  by  C. 
against  A.,  to  try  the  right  to  certain  money : — 
Held,  that  in  an  action  brought  in  pursuance  of 
such  order,  a  special  agpreement  might  be  given 
in  evidence,  which  in  ordinary  cases  would  be 
admissible  only  under  a  special  count.  Pooley 
V.  Goodwin,  5  N.  &  M.  466  ;  1  H.  &  W.  667. 

Trial  —  Agreement  to  withdraw  Juror.] — ^A 
bond  given  to  the  plaintiff  under  an  interpleader 
order  by  two  defendants,  as  security  for  a  claim- 
ant of  goods  seized  at  the  suit  of  the  plaintiff, 
contained  a  condition,  that  if  at  the  trial  of  the 
issue  the  goods  should  be  found  to  have  been  the 
property  of  the  claimant,  or  if  he  should  *'  proceed 
to  try,"  according  to  the  order,  or  any  further 
order,  or  should  pay  the  value  of  the  goods,  the 
bond  should  be  void.  A  declaration  in  an  action 
on  the  bond  after  setting  out  the  condition, 
stated,  that  when  the  issue  came  on  to  be  tried, 
the  parties  agreed  to  withdraw  a  juror ;  that 
afterwards  an  order  was  made,  directing  the 
claimant  to  proceed  to  trial  at  a  certain  sittings, 
and  that  he  did  not  proceed  to  trial,  or  try  : — 
Held,  that  the  declaration  -was  good ;  that  the 
condition  meant  that  the  claimant  should  try, 
and  was  not  satisfied  by  the  first  proceeding  to 
trial,  and  that  there  was  a  sufficient  breach. 
Williams  v.  Oray,  9  C.  B.  730  ;  19  L.  J.,  C.  P. 
382. 


Bight  to  Begin.]— Where  the  question 


was,  whether  goods  whicn  had  been  seized  by  the 
sheriff  under  a  fi.  fa.,  issued  upon  a  judgment, 
were  the  property  of  the  plaintiffs  as  assignees 
of  a  bankrupt,  or  of  the  defendant,  the  execution 
creditor,  the  defendant  pleaded  that  by  virtue  of 
the  fi.  fa.,  and  as  against  the  plaintiffs,  he  was 
entitled  to  the  proceeds  of  the  goods : — Held, 
that  the  plaintiffs  were  entitled  to  begin  at  the 
trial.  Edxcards  v.  Matthetof,  4  D.  &  L.  721  ;  IG 
L.  J.,  Ex.  291 ;  11  Jur.  398. 

Mode  of  Trial — Juy.] — ^An  interpleader  issue 
having  been  directed,  the  issue  was  drawn 
up  for  trial  with  a  jur^,  and  the  trial  took  place 
before  a  judge  and  a  jury.  A  new  trial  having 
been  ordered,  the  plaintiff  gave  notice  of  trial 
before  a  judge  alone.  The  defendant  did  not 
give  a  counter-notice,  but  objected  at  the  trial  to 
the  jurisdiction  of  the  judge  to  try  the  case  with- 
out a  jury  : — ^Held,  that  it  was  not  competent  for 
the  plaintiff  to  give  such  notice,  and  that  the 
issue  could  not  be  tried  by  a  judge  without  a 
jury.  Handyn  v.  Betteley,  6  Q.  B.  D.  63 ;  SO 
L.  J.,  Q.  B.  1 ;  43  L.  T.  790  ;  29  W.  R.  275— C.  A. 
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Hot  an  <'Aetioa."] — ^An  interpleader  issaeis 
not  an  action  within  the  meaning  of  8. 100  of 
the  Judicature  Act,  1873,  and  the  rules  of  court 
made  under  that  act.    lb. 


5.  SiTMHABT  Adjudication. 

Confent  of  Parties.] — The  court  had  no  power, 
nnder  1  &  2  Will.  4,  c.  58,  to  dispose  summarily 
of  the  matter  in  dispute  between  the  parties  who 
appeared  on  the  sherifE*s  rule,  without  the  con- 
sent of  both  plaintiff  and  claimant.  CurlewU  y. 
Poeoeh,  6  D.  r.  C.  381. 

Goods  of  a  debtor  seized  by  a  sheriff  under  an 
execution  haying  been  claimed  by  a  third  party, 
the  sheriff  brought  the  plaintiff  and  the  claimant 
before  a  judge,  who  decided  that  the  property 
belonged  to  the  claimant,  and  ordered  the  plain- 
tiff to  pay  the  costs  of  the  claimant  and  of  the 
sheriff,  and  the  goods  to  be  deliyered  up  to  the 
claimant.  The  order  was  not  stated  on  the  face 
of  it  to  haye  been  made  by  consent,  but  was,  in 
fact,  so  made ;  and  the  plaintiff  paid  the  costs 
accordingly ;  but,  haying  discoyered  that  there 
was  other  property  in  the  debtor's  possession  not 
belonging  to  the  claimant,  he  ruled  the  sheriff  to 
return  the  writ,  and,  on  his  returning  nulla  bona, 
brought  an  action  for  a  false  return  : — Held,  first, 
that  the  judge  had  no  power  under  1  &  2  Will.  4, 
c.  58,  s.  6,  to  make  such  an  order  without  the 
consent  of  the  parties.  Harrit&n  y.  Wright ^  13 
M.  &  W.  816  ;  2  D.  &  L.  695  ;  14  L.  J.,  Ex.  196. 

Held,  secondly,  that,  although  the  order  was 
bad  as  no  consent  appeared  upon  the  face  of  it, 
still  that  it  was  binaing  upon  the  parties  as  a 
decision  of  the  judge  in  the  nature  of  an  award, 
and  made  by  consent,    lb, 

Beferenee  by  Judge  to  Court.]— A  judge  at 
chambers  referred  an  interpleader  summons  to  a 
diyisioni^  court.  The  court  barred  the  claimant 
and  decided  the  case  without  ordering  an  inter- 
pleader issue  : — Held,  that  such  decision  was 
giyen  in  exercide  of  the  summary  jurisdiction  of 
a  court  or  judge  under  the  Common  Law  Proce- 
dure Act,  1860  (23  &  24  Vict.  c.  126),  s.  14,  and 
was  therefore  final  and  without  appeal.  Turner 
y.  Bridgett,  9  Q.  B.  D.  55  ;  51  L.  J.,  Q.  B.  377  ; 
46  L.  T.  517  ;  80  W.  R.  586— C.  A. 

BoTiewing  Decision.] — ^Where  a  judge  disposes 
summarily  of  an  interpleader  order,  by  consent 
of  the  parties,  under  the  1  &  2  Will.  4,  c.  58,  s.  6,  and 
1  &  2  Vict.  c.  45,  s.  2,  the  court  has  no  jurisdiction 
to  reyiew  his  decision.  Shortridge  y.  Young,  12 
M.  &  W.  6  ;  1  D.  &  L.  416  ;  13  L.  J.,  Ex.  30  ;  7 
Jur.  996  ;  A  P,,  Dodd9  y.  Shepherd,  1  Ex.  D.  75, 
Ac,  infra. 

The  court  has  jurisdiction  to  review  an  inter- 
pleader order  made  by  a  judge,  under  the  1  &  2 
Vict,  c.  46,  s.  2.  Teggin  y.  Lanaford  or  Long- 
ford, 2  D.,  N.  S.  467  ;  10  M.  &  W:  556  ;  12  L.  J., 
Ex.  76.  Contri,  Burgh  v.  Schofield,  2  D.,  N.  S. 
261  ;  9  M.  &  W.  478.  But  sec  Bodds  y.  Shepherd, 
post,  col.  1071. 

6.  Payment  into  and  out  op  Coubt. 

Payment  out — At  what  Time.] — ^Where  money 
has  been  paid  into  court  by  a  stakeholder  to  abide 
the  eyent  of  a  feigned  issue,  the  party  succeed- 
ing cannot  take  the  money  out  bd^ore  judgment 
is  signed.  Cooper  y.  Lead  Smelting  Company, 
1  D.  P.  C.  728  ;   9  Bing.  634  ;  2  M.  &  Scott,  810. 


Whon  Title  elear.]  —  An  interpleader 

order  haying  been  made  for  payment  into  court 
of  a  sum  of  money,  the  freight  of  a  ship,  in  a 
dispifte  between  shipowners  and  charterers,  the 
court,  on  its  appearing  that  the  larger  portion 
was  plainly  due  to  the  former,  ordered  it  to  be 
paid  out  of  court  to  them,  and  directed  an  action 
to  try  the  question  between  the  parties  (instead 
of  an  issue),  in  order  that  a  commission  might 
issue  to  examine  the  master,  who  was  about  to 
sail  on  a  yoyage.  Mersey  Book  Board,  In  re, 
11  W.  R.  283. 

Where  a  judge*s  order  has  been  obtained, 
ordering  the  payment  of  a  sum  of  money  out  of 
court  to  a  person  claiming  under  an  interpleader 
rule,  the  court  will  not  refuse  to  enforce  the  order 
of  the  judge,  though  a  suit  of  a  creditor,  against 
the  claimant,  is  pending  in  chancery;  for  the 
right  of  the  receiyer  cannot  be  recognized  where 
no  injunction  has  been  served  upon  the  officers 
of  the  court.  Smith  y.  ainch,  2  V,,  N.  S.  48 ;  7 
Jur.  129. 


Application,  to  whom.] — Where  a  judge 

has  directed  money  to  be  paid  into  court  to  abide 
the  event  of  an  issue,  and  has  reserved  the  ques- 
tion of  costs,  an  application  for  payment  of  the 
mongy  out  of  court  must  be  made  to  the  same 
judge,  and  not  to  the  court.  Marks  v.  Ridgway, 
1  Ex.  8 ;  16  L.  J.,  Ex.  241. 

Payment  in.] — If  a  part  of  a  sum  claimed  by 
the  parties  has  been  paid  to  one  of  them  before 
adverse  claim  made,  the  adverse  claimant  has  a 
right  to  have  the  whole  sum  he  claims  paid  into 
court,  on  the  holder  applying  for  relief  under  the 
act.    Allen  v.  Gilby,  2  D.  P.  C.  143. 

Where  a  rule  is  obtained,  calling  on  a  party  in 
a  certain  cause  to  pay  money  into  court,  the  affi- 
davits should  be  entitled  in  the  original  action, 
and  not  in  the  names  of  the  parties  to  the  inter- 
pleader rule.  Levi  v.  Coyle,  2  D.,  N.  S.  932  ;  7 
Jur.  725  ;  S,  P,,  Pariente  v.  Pennell,  7  Scott, 
N.  R.  834. 

Costs.] — Upon  a  motion  to  obtain  out  of  court 
money  paid  in  under  an  interpleader  rule,  the 
successful  party  is  entitled  to  the  costs  of  the 
application,  though  cause  is  shewn  in  the  first 
instance.  Cusel  or  Cnsal  v.  Pariente,  8  Scott, 
N.  R.  240  ;  7  M.  &  G.  527. 

Where  a  party  succeeds  on  an  issue,  he  has  a 
right  to  his  costs  of  applying  to  take  the  proceeds 
of  the  sale  out  of  court,  although  he  has  not  ap- 
plied  to  the  opposite  side  for  a  consent  to  take 
the  money  out.  Meredith  v.  Rogers,  7  D.  P.  C. 
596  ;  2  W.,  W.  &  H.  69  ;  3  Jur.  1191. 

So  the  successful  party  as  against  the  unsuc- 
cessful is  entitled  to  the  costs  of  applying  to  the 
court  in  order  to  obtain  the  property  in  dispute 
from  the  stakeholder :  an  application  having  been 
made  to  the  latter,  and  he  having  properly 
awaited  the  decision  of  the  court  before  he  gave 
it  up.  Barnes  y.  Bank  of  England,  7  D.  P.  C. 
319  ;  1  W.,  W.  &  H.  291. 

Enle  Viii.] — ^Where  money,  the  proceeds  of  an 
execution,  has  been  paid  into  court  by  the  sheriff, 
and  the  claimant  abigtndons  his  claim,  the  rule  for 
paying  the  money  out  of  court  to  the  execution 
creditor,  together  with  his  costs,  is  nisi  in  the 
first  instaoce.  Stanley  v.  Perry,  4  D.  P.  C. 
599. 
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7.  Appeal. 

From  Jndgmant  at  TrUL] — ^An  appeal  will 
lie  to  the  Court  of  Appeal  izpm  a  jadgment  on 
the  trial  of  an  interpleader  issue  tri^  in  the 
ordinary  way.  Witt  v.  Parker^  46  L.  J.,  Q.  B. 
460  ;  36  L.  T.  538  ;  25  W.  B.  518— C.  A. 

The  17  k  18  Vict.  c.  125,  s.  32,  authorizes  error 
to  be  brought  upon  a  jadgment  upon  a  special 
case,  stated  by  consent,  upon  the  trial  of  an 
interpleader  issue.  Gumm  y.  Tyrie,  6  B.  &  S. 
298 ;  34  L.  J.,  Q.  B.  124 ;  13  W.  R.  436— 
Ex.  Gh. 

The  right  of  appeal  given  by  17  &  18  Vict 
c.  125,  s.  34,  applies  to  an  interpleader  issue. 
Withers  V.  Parker,  4  H.  ft  N.  810 ;  6  Jur.,  N.  S. 
22. 

No  writ  of  error  lay  on  a  jadgment  signed  in  a 
feigned  issue,  directed  under  1  &  2  Will.  4,  c.  58, 
and  the  Exchequer  Chamber  quashed  such  a 
writ  for  a  rariance  between  the  writ  and  the 
record  brought  up  in  pursuance  of  it,  the  judg- 
ment signed  in  pursuance  of  s.  7  not  being  a 
judgment  in  an  action.  King  y.  Simmonds^  14 
L.  J.,  Q.  B.  248  ;  9  Jur.  761— Ex.  Ch. ;  S.  C.  and 
S,  P.,  in  Dom.  Proc.,  1  H.  L.  Cas.  755  ;  S.  P, 
Thorpe  v.  PlawdeUj  2  Ex.  387. 

• 
Within  what  Time.]— An  order  made  on  an 
inlcrpleader  issue,  though  it  substantially  de- 
cides the  dispute  between  the  parties,  is  an 
interlocutory  order,  an  appeal  against  which 
cannot,  except  by  special  leave  of  the  Court  of 
Appeal,  be  brought  after  the  expiration  of  twenty- 
one  days.  Mc Andrew  v.  Barker j  7  Ch.  D.  701  ; 
47  L.  J.,  Ch.  340 ;  37  L.  T.  810  ;  26  W.  B.  317— 
C.  A. 

From  Judge'!  Deoiiion.]- When  a  judge  at 
chambers  disposes  of  the  merits  of  an  inter- 
pleader in  a  summary  manner  under  the  Com- 
mon Law  Procedure  Act,  1860,  s.  14,  his  decision 
is,  by  s.  17,  final,  and  he  cannot,  even  witii  con- 
sent of  parties,  give  a  right  of  appeal  to  the 
court ;  and  no  alteration  in  this  respect  is  made 
by  the  Judicature  Act,  1873,  ss.  19  and  60,  taken 
together  with  Ord.  I.  r.  2.  Dodds  v.  Shepherd, 
1  Ex.  D.  75  ;  45  L.  J.,  Ex.  457  ;  34  L.  T.  358 ; 
24  W.  R.  322. 

Beference  by  Judge  to  Court.]— A  judge  at 
chambers  referred  an  interpleader  summons  to  a 
divisional  court.  The  court  barred  the  claimant 
and  decided  the  case  without  ordering  an  inter- 
pleader issue : — Held,  that  such  decision  was  given 
in  exercise  of  the  summary  jurisdiction  of  a  court 
or  judge  under  the  Common  Law  Procedure  Act, 
1860  (23  k  24  Vict.  c.  126),  s.  14,  and  was 
therefore  final  and  without  appeal.  TurTier  v. 
Bridgett,  9  Q.  B.  D.  55  ;  51  L.  J.,  Q.  B.  377  ;  46 
L.  T.  517  ;  30  W.  R.  586— C.  A, 

Power  to  order  Judgment  to  be  Entered.]^ 
The  Court  of  Appeal  has  power  under  Ord.  XL. 
r.  10,  to  order  judgment  in  an  interpleader  action 
to  be  entered  for  the  execution  creditor  without 
directing  a  new  trial.  William*  v.  Mercier,  or 
Mercier  v.  Williams,  9  Q.  B.  D  337  ;  51  L.  J., 
Q.  B.  594  ;  47  L.  T.  140 ;  30  W.  R.  720— C.  A. 

Vo  Order  to  Pay  pending  Appaai.]— Property 
taken  in  execution,  being  claimed  by  the  assignees 
of  the  debtor  who  had  become  bankrupt,  the 


sheriff  obtained  an  interpleader  rule,  and  an 
issue  was  directed,  the  assignees  to  be  the  plain- 
tifEs,  and  the  execution  creditor  the  defendant, 
the  money  levied  being  in  the  meantime  paid 
into  court.  On  trial  of  the  issues  the  assignees 
recovered,  but  the  defendant  having  tendered  a 
bill  of  exceptions,  error  was  brought  in  the  Ex- 
chequer Chamber.  The  court  gave  judgment 
quashing  the  writ  of  error.  The  assignees  then 
moved  the  Queen's  Bench  to*  make  an  order  for 
payment  of  money  to  them ;  but  before  caoae 
shewn  the  defendant  brought  error  in  the  Hooae 
of  Lords.  There  being  no  proof  that  the  last 
writ  of  error  was  frivolous,  the  court  refused  to 
make  such  order  pending  the  writ.  King  y. 
Birch,  7  Q.  B.  669. 

As  to  Costs.] — See  infra. 

8.  New  Tbial. 

There  is  no  difference  between  intcipleader 
issues  and  other  actions,  as  regards  the  terms 
upon  which  rules  for  a  new  trial  will  be  granted 
where  the  verdict  is  against  the  evidence.  Jame9 
v.  WhUbread,  2  L.,  M.  &  P.  407  ;  11  C.  B.  406 ; 
20  L.  J.,  C.  P.  217;  15  Jur.  612. 

9.  Sbcurity  pob  Costs. 

Foreigner  Abroad.] — ^Where  one  of  the  defen- 
dants  in  an  interpleader  issue  is  really  interested 
in  the  result  thereof  as  if  he  were  a  plaintiff  in 
an  action,  he  is  not  entitled  to  call  upon  the 
plaintiff  in  the  issue  to  give  security  for  costs 
upon  the  ground  that  the  latter  is  a  foreigner 
residing  abroad.  Belmont e  v.  Aynard,  4  C.  P.  D. 
352  ;  27  W.  R.  789— C.  A.  Affirming  40  L.  T. 
627. 

In  an  interpleader  issue,  the  sheriff  having 
paid  money  into  court,  and  the  defendant  not 
naving  obeyed  an  order  of  the  court  to  give 
security  for  costs,  the  defendant,  who  was  re- 
siding abroad,  was,  after  a  lapse  of  six  months, 
ordered  to  give  security  for  costs  within  fourteen 
days,  otherwise  the  claimant  to  be  allowed  to 
take  the  money_paid  in,  out  of  court.  Melin  v. 
Bumont,  20  L.  T.  366  ;  17  W.  R.  673. 

A  sheriff  being  in  possession  of  the  goods  of  B., 
under  a  fi.  fa.  at  the  suit  of  A.,  who  was  resident 
in  Scotland,  a  fiat  in  bankruptcy  issued  against 
B.,  and  his  assignees  claimed  the  goods.  Upon 
an  application  by  the  sheriff,  a  judge  made  an 
order  directing  an  issue,  in  which  the  assignees 
were  to  be  the  plaintiff,  and  A.,  the  execution 
creditor,  the  defendant,  and  ordering  that  security 
for  costs  should  not  be  required: — The  court 
amended  the  order  by  striking  out  the  latter 
words,  and  directed  that  A.  should  give  security 
for  costs.  Williams  v.  Orosling,  3  C.  B.  967 ; 
4  D.  &  L.  660  ;  16  L.  J.,  C.  P.  112. 

Applieation  byAuctisueer — InsolTont  Vendor.] 

— Where  an  auctioneer,  against  whom  an  action 
was  brought  to  recover  the  deposit  on  a  sale  by 
auction  of  real  estate,  upon  the  ground  that  the 
vendor's  title  was  defective,  appUed  for  an  inter- 
pleader rule,  and  it  appeared  that  the  vendor  had 
no  other  property  except  that  of  which  the  title 
was  disputed,  the  court  refused  the  application, 
unless  the  defendant  gave  security  for  costs ;  and 
refused  to  allow  him  his  costs  of  the  application 
out  of  the  deposit.  Deller  v.  Priekett,  16  Q.  B. 
1081 ;  20  L.  J.,  Q.  B.  151 ;  15  Jur.  168. 
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Iniolyent  Debtor.] — ^Xhe  assignee  of  an  in- 
solvent debtor  sued  the  defend^t  for  the  pro- 
ceeds of  goods  intrusted  to  him  by  the  insolvent 
before  his  insolvency,  for  sale.  The  insolvent 
claimed  them  as  executor,  and  the  assignee  and 
the  insolvent  were  ordered  to  interplei^,  on  the 
defendant  bringing  the  money  into  court.  The 
court  refused  to  make  it  a  condition  of  the  order, 
that  the  insolvent  or  the  defendant  should  give 
security  for  costs.  Ridgway  v.  Jonei,  29  L.  J., 
Q.  B.  97  ;  6  Jur.,  N.  S.  223  ;  8  W.  R.  186. 

In  an  action  by  the  assignees  of  a  bankrupt 
against  a  banker,  to  recover  money  deposited 
with  him  as  being  part  of  the  bankrupt's  estate, 
a  claim  having  been  made  to  this  money  by  a 
third  party,  as  part  of  a  trust  fund,  of  which  th^ 
bankrupt  was  trustee ;  the  court  on  an  inter- 
pleader rule  ordered  an  action  \J9  be  brought  in 
the  name  of  the  bankrupt  against  the  assignees, 
the  cestui  que  trust  to  find  security  for  the  de- 
fendant's costs.  Frott  V.  Heywood,  2  D.,  N.  S. 
801 ;  12  L.  J.,  Ex.  242  ;  7  Jur.  179. 

Withdrawal  of  Bheriif— Snffloieney.]— By  an 
interpleader  order,  the  sheriff  was  ordered  to 
withdraw  from  possession  of  goods  seized  under 
a  fi.  fa.  upon  payment  into  court  by  the  claimant 
of  50Z.,  or  upon  his  giving  secnrity  for  that 
amount,  to  the  satisfaction  of  the  master.  On 
the  last  day  for  giving  security,  the  claimant's 
attorney,  without  giving  notice  to  the  execution 
creditor,  tendered  to  the  master  a  bond  with  two 
sureties,  at  the  same  time  untruly  informing  him 
that  the  sureties  were  approved  by  the  execution 
creditor.  The  master  accepted  the  security ; 
and  the  claimant's  attorney,  on  the  same  day, 
gave  the  sheriff  notice  to  withdraw,  as  security 
had  been  given  pursuant  to  the  interpleader 
order.  The  sheriff  immediately  withdrew  from 
possession.  It  was  afterwards  on  the  same  day 
discovered  that  the  bond  was  unstamped,  and 
notice  of  that  fact  was  at  once  given  to  the 
claimant's  attorney,  and  he  on  the  following 
morning  accompanied  a  messenger  from  the 
master's  office  to  Somerset  House  with  the  bond, 
and  got  it  stamped  : — Held,  that,  as  between  the 
sheriff  and  the  execution  creditor,  the  sheriff 
was  justified  in  withdrawing  from  possession. 
Darby  v.  Waterlow,  8  L.  R.,  C.  P.  453  ;  37  L.  J., 
C.  P.  203  ;  18  L.  T.  525  ;  16  W.  R.  864. 

10.  Costs. 

Applicants.]  —  The  costs  of  an  applicant, 
where  he  has  acted  bonft  fide,  will,  in  the  first 
instance,  be  directed  to  be  paid  out'  of  the  fund 
or  the  produce  of  the  thing  in  dispute,  to  be  re- 
paid by  the  party  ultimately  unsuccessful.  Duear 
V.  Maointosh,  3  M.  &  Scott,  174  ;  2  D.  P.  C.  730 ; 
S.  -P.,  Cotter  V.  Baiik  of  England^  d  U.  k  Scott, 
180 ;  2  D.  P.  C.  728. 

A  stakeholder,  who  bonft  fide  applies  for  relief, 
IS  entitled  to  his  costs  out  of  the  funds  or  the 
produce  of  the  subject-matter  in  dispute,  to  be 
repaid  by  the  party  ultimately  unsaocessful. 
Reeves  v.  Barraudy  7  Scott,  281 ;  S.  -P.,  Parker 
V.  Sinnett,  2  D.  P.  C.  662. 

An  auctioneer  who  has  acted  bonft  fide,  but 
who  is  sued  for  deposit-money  received  on  a  pur- 
chase, and  who  pays  it  into  court  under  an  order 
for  the  vendor  and  purchaser  to  interplead,  is 
entitled,  npon  the  termination  of  proceedings 
between  the  vendor  and  (purchaser,  to  receive 
his  costs  out  of  the  deposit-money.    Pitchers  v. 


Edney,  4  Bing.  N.  C.  721 ;  6  Scott,  582 ;   1  Am. 
267. 

A  defendant  being  sued  for  rent  in  arrear,  and 
having  received  i\pticc  from  a  mortgagee  not  to 
pay  the  rent  to  the  plaintiff,  obtained  a  rule  for 
the  mortgagee  to  interplead  ;  the  mortgagee 
having  declined  to  appear  to  the  rule,  the  court 
order^  that  each  party  should  pay  his  costs  of 
the  rule.  Murdoch  v.  Taylor,  6  Bing.  N.  C.  293; 
8  Scott,  604. 

Claimant  not  Appearing.] — If  a  claimant  does 
not  appear,  the  court  will  not  order  him  to  pay 
the  costs  of  applying  to  the  court,  or  such  costs 
to  be  paid  out  of  the  fund  in  dispute.  Lambert 
V.  Cooper,  5  D.  P.  0.  547  ;  W.,  W.  &  D.  204. 

Where  the  claimant  does  not  appear,  the 
judgment  creditor  is  entitled  to  have  his  costs 
from  the  claimant,  but  the  sheriff  has  no  costs. 
Perkins  v.  Burton,  2  D.  P.  C.  108  ;  3  Tyr.  51. 
See  also  Bowdler  v.  Smith,  1  D.  P.  C.  417;  Oram 
V.  Sheldon,  post,  col.  1075. 

What  is  an  Appearance.] — Upon  the  hear- 
ing of  an  interpleader  summons,  the  claim- 
ant's attorney  appeared  without  an  affidavit, 
and  after  the  statement  of  the  defendant's  case, 
he  said  that  he  would  consent  to  an  order,  bar- 
ring the  claim,  but  asked  that  the  order  might 
provide  that  no  action  should  be  brought  by  or 
against  either  party  concerning  the  goods  in 
question.  The  claim  had  been  persisted  in  until 
the  moment  of  the  hearing.  The  judge  made 
an  order  barring  the  claimant,  and  directing 
him  to  pay  all  costs : — Held,  that  although  a 
judge  has  jurisdiction  upon  an  interpleader 
summons  to  order  a  claimant  to  pay  costs  only 
when  he  appears  to  litigate  his  claim,  these  facts 
raised  a  question  for  his  discretion  as  to  whether 
this  was  such  an  appearance.  Rooda  v.  Gun 
and  Shot,  and  OHffin's  Wliarves  Company,  28 
L.  T.  635. 

Where  an  application  has  been  made  to  a 
judge,  and  the  parties  do  not  go  before  the 
judge  at  the  instance  of  the  execution  creditor, 
and  he  having  made  inquiries  abandonis  his  execu- 
tion, the  court  will  not  grant  summarily  to  the 
claimant  the  costs  of  attending  at  the  judge's 
chambers,  but  will  leave  him  to  his  action. 
Swaifie  v.  Spencer,  9  D.  P.  C.  347 ;  5  Jur.  319. 

When  an  issue  is  directed  to  be  tried  between 
an  execution  creditor  and  a  claimant,  but  the 
latter  refuses  to  try,  and  abandons  his  claim,  he 
will  be  liable  to  pay  the  execution  creditor's 
costs  down  to  the  time  of  the  claim  being  aban- 
doned, and  of  applying  to  take  the  money  paid 
in  by  the  sheriff  out  of  court.  Wills  v.  Hopkins^ 
3  D.  P.  C.  346. 

Applioation  to  Compel.]  —  If  a  plaintiff 
makes  de&ult  in  proceeding  to  trial,  and  ap- 
plication is  made  to  compel  him  to  pay  the  costs 
of  the  day,  and  to  proceed  to  trial,  the  costs 
of  such  application  are  costs  in  the  cause.  A7m- 
berley  v.  Miekman,  1  B.  C.  Rep.  90. 

Sheriff^] — The  sheriff  is  not  entitled  to  his 
costs  on  an  application  under  the  1  &  2  Will.  4, 
c.  58,  s.  6  ;  and  his  claim  to  poundage  depends 
on  the  legality  of  the  seizure.  Ba/rker  t.  Bynes, 
1  D.  P.  C.  169. 

In  ordinary  cases  the  court  does  not  allow  the 
sheriff  his  costs  of  applying  for  a  rule.     West  ▼• 
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Batherham,  2  Scott,  802  ;  2  Bing.  N.  0.  627 ;  1 
Hodges,  461. 

Where  the  sheriff  applies  for  relief,  and  no 
blame  appears  to  attach  either  to  the  execution 
creditor,  the  claimant,  or  tiie  sheriff,  each  party 
will  pay  his  own  costs.  Morland  ▼.  Chitty,  1 
D.  P.  C.  620. 

Although  the  sheriff  is  not  actuallj  allowed 
oosts,  yet,  where  he  has  retained  possession  of  the 
goods  seized  at  the  request  of  the  execution 
creditor,  and  has  sold  them  with  consent  of  all 
the  parties,  and  the  execution  creditor  after- 
wards abandons  his  claim,  the  sheriff  is  entitled 
to  receive  from  him  his  costs  of  such  possession 
and  sale.  Dabbt  v.  Humphriei^  1  Scott,  326  ;  1 
Bing.  N.  C.  412  ;  3  D.  P.  C.  377  ;  1  Hodges,  4. 
See  further  cases,  ante,  col.  1053. 


Ordered  to  Pay  Costs.] — ^The  court  will, 


on  proper  grounds  shewn,  order  the  sheriff,  or 
the  execution  creditor,  to  pay  a  third  party 
appearing  and  successfully  prosecuting  his  claim, 
his  costs  of  such  appearance.  Ford  v.  Dilly,  5 
B.  &  Ad.  885  ;  2  N.  &  M.  662. 

The  sheriff  having  taken  goods  in  execution 
while  there  was  rent  due  to  the  landlord,  which 
he  claimed  from  the  sheriff,  the  latter  brought 
the  landlord,  with  other  claimants,  into  court : 
tho  court  ordered  the  sheriff  to  pay  the  rent, 
upon  the  landlord's  giving  security,  and  also  to 
pay  his  costs  : — Held,  that  the  sheriff  was  liable 
to  pay  the  expense  of  the  security.  Clarke  v. 
Lord,  2  D.  P.  C.  227. 


Where  Claimants  do  not  Appear.] — The 


court  will  not  allow  the  sheriff  applying  to  be 
relieved  his  costs,  where  the  claimant  does  not 
appear.  Oram  v.  Sheldon,  1  Scott,  697  ;  3  D.  P. 
C.  640  ;  1  Hodges,  92  ;  S.  P.,  Berwick  v.  Thomas, 
5  D.  P.  C.  458. 

Nor  will  the  plaintiff  be  allowed  his  costs, 
except  in  the  event  of  extremely  improper  con- 
duct in  the  parties.    Ih, 

If  the  claimant  does  not  appear,  and  is  there- 
fore barred,  the  sheriff  is  not  entitled  to  costs 
against  the  claimant.  Jones  v.  Lewis,  8  M.  &  W. 
264  ;  5  Jur.  873. 


Claimant  Abandoning.] — ^Where  a  claim- 


ant abandons  his  claim  after  an  issue  directed, 
the  sheriff  is  entitled  to  his  costs  from  the  time 
of  directing  the  issue  and  of  the  application  for 
those  costs.    Scales  v.  Sargeson,  4  D.  P.  C.  231. 

Claimant  neglecting  to  give  8eourity.]-> 


Where,  in  consequence  of  a  claim  made  to  goods 
seized  by  a  sheriff  in  execution,  the  court 
ordered  the  claimant  to  proceed  to  trial  upon 
paying  a  sum  of  money  into  court,  which  he 
neglected  to  do,  and  a  rule  was  then  obtained  to 
compel  him  to  pay  the  costs  occafiioned  by  his 
false  claim: — Held,  that  he  was  liable  to  pay 
those  costs  as  well  as  the  costs  of  that  rule, 
though  no  previous  application  had  been  made 
to  him.    Scales  v.  Sargeson,  3  D.  P.  C.  707. 

Kon-Appearance  of  Ezeention  Creditor.] 


— ^Where  a  fi.  fa.  has  been  issued,  and  goods 
seized  under  it,  and,  an  adverse  claim  being  set 
up,  the  sheriff  has  applied  for  relief,  and  the 
execution  creditor  docs  not  appear  to  support  his 
fi.  fa.,  the  court  will  order  the  costs  of  the  adverse 
claimant's  appearing  to  support  his  claim  to  be 
paid  by  the  execution  creditor,  but  not  those  of 


the  sheriff  ;  yet,  if  the  execution  creditor  after- 
wards appears  and  opens  the  rule,  the  court  will 
grant  the  sheriff  the  costs  of  his  second  appear- 
ance.   Bryant  v.  Ihey,  1  D.  P.  C.  428. 


Arrangement  between  Parties.] — If  a 


sheriff,  having  levied  under  a  fi.  fa.,  makes  an 
application,  and  an  order  of  a  judge  is  obtained 
to  pay  a  certain  portion  of  the  money  levied  into 
court,  to  abide  the  event,  and  certain  other  pro- 
ceedings are  directed,  but,  in  consequence  of  an 
arrangement  between  the  parties,  not  carried  into 
effect,  the  sheriff  is  not  entitled  to  his  costs,  unless 
it  can  be  shewn  that  the  demand  made  by  the  first 
claimant  was  altogether  groundless  and  fraudu- 
\pnt.     Cox  V.  Fenn,  7  D.  P.  C.  50  ;  2  Jur.  945. 


Claim  by  Agent.] — If  a  claim  to  goods 


seized  by  a  sheriff  is  made  by  the  defendant  on 
behalf  of  another,  which  does  not  appear  to  be 
well  founded,  the  court  will  make  him  pay  the 
costs  of  the  sheriff's  application.  Lewis  y.  Eicke, 
2  D.  P.  C.  337  ;  2  C.  &  M.  321  ;  4  Tyr.  157. 

Where  a  claim  is  made  by  one  on  behalf  of 
another  to  goods  seized  by  the  sheriff  in  execu- 
tion, and,  upon  a  rule  being  obtained,  neither 
party  appears  to  shew  cause,  the  plaintiff  is  not 
entitled  to  receive  his  costs  from  the  sheriff,  but 
the  sheriff  and  the  plaintiff  are  both  entitled  to 
their  costs  from  the  claimant  or  his  agent,  upon 
a  rule  to  shew  cause.  Philhy  v.  Ikey,  2  D.  P.  C. 
222. 


On  Appeal] — A  sheriff  seized,  under  an 


execution,  goods  which  were  claimed  by  the 
holder  of  a  bill  of  sale.  In  interpleader  pro- 
ceedings the  bill  of  sale  was  held  to  be  void,  and 
the  holder  thereof  was  ordered  to  pay  the  costs 
of  the  sheriff  who  had  appeared  at  the  hearing. 
The  bill  of  sale  holder  appealed  from  the  decision 
against  the  validity  of  his  bill  of  sale,  and  served 
the  sheriff  with  notice  of  appeal,  which  asked 
that  the  execution  creditor  might  be  ordered  to 
pay  the  sheriff's  oosts.  There  was  no  suggestion 
that  the  execution  creditor  was  less  able  than 
the  bill  of  sale  holder  to  pay  the  costs.  The 
sheriff  appeared  on  the '  hearing  of  the  appeal, 
and  asked  for  his  costs  : — Held,  that  it  was  an 
error  to  serve  him  with  notice  of  appeal,  but 
that  he  ought  not  to  have  appeared  on  the 
appeal,  and  was  not  entitled  to  costs.  Webster^ 
Ex  parte,  Morris,  In  re,  22  Ch.  D.  136  ;  52  L.  J., 
Ch.  375  ;  48  L.  T.  295  ;  31  W.  R.  111—0.  A. 

In  an  appeal  from  the  chief  judge  in  bank- 
ruptcy on  an  interpleader  order  to  the  Court  of 
Appeal,  the 'sheriff's  costs  of  the  appeal  were 
ordered  to  be  paid  by  the  party  who  should 
ultimately  be  decided  to  be  in  the  wrong. 
Streeter,  Ex  parte,  Morris,  In  re,  19  Ch.  D.  216  ; 
45  L.  T.  634  ;  30  W.  R.  127  -C.  A, 

At  what  Time.] — No  costs  in  matters  arising^ 
out  of  interpleader  motions  are  allowed  until 
the  termination  of  the  proceedings.  Hood  v* 
Bradbury,  6  M.  A  G.  981  ;  7  Scott,  N.  R.  892. 

Affidavit  on  Application  for.] — ^An  issue  waa 
directed,  and  afterwards  the  claim  was  aban-> 
doned  : — Held,  on  an  application  to  the  court  for 
costs,  that  an  affidavit  in  support  of  it  must  be 
entitled  in  the  names  of  the  parties  in  the  original 
cause.    Elliott  v.  Sparrow,  1  H.  &  W.  370. 

Costs  of  Issues.]— Where  an  issue  is  tried,  the 
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unsncoefisful  party  is  liable  for  the  costs.  Bowen 
T.  Bramidge,  2  D.  P.  C.  213. 

An  appUcation  by  the  successful  party  for 
costs  may  be  made  before  judgment  actually 
signed,  but  the  rule  cannot  be  drawn  up  except 
on  condition  of  its  being  signed.  Bland  v. 
Delau$,  6  D.  P.  C.  293  ;  1  W.,  W.  &  H.  76. 

Claimant  Defeated.] — Where  the  claim- 
ants of  goods  taken  in  execution  fail  upon  an 
issue,  directed  to  try  the  validity  of  the  claim, 
the  oonise  is  to  require  them  to  pay  the  costs  of 
the  application,  and  of  the  subsequent  proceed- 
ings. Melville  or  Lott  Y,  Smark,  3  M.  &  G.  67  ; 
6  Scott,  N.  R.  367. 

So,  where  the  claimants  set  up  a  claim  as 
assig^nees  cd!  a  bankrupt,  and  they  fail  upon  the 
insiSSdency  of  proof  of  the  bankruptcy.    Ih, 

SnooeM   as    to   Fart.] — ^An   issue   was 

directed  between  A.,  the  claimant,  and  B.,  the 
execution  creditor,  to  try  whether  five  horses,  or 
one  or  some  of  them,  were  or  was,  when  taken 
in  execution,  the  property  of  A.  The  jury- found 
that  two  horses  only  belonged  to  A.  A.  obtained 
a  rule  nisi  for  payment  to  him  of  the  g^end 
costs  of  the  issue,  the  costs  of  the  appUcation 
under  the  Interpleader  Act,  and  the  costs  of  the 
rule.  The  court  gave  neither  party  the  general 
costs  of  the  issue,  nor  the  costs  of  the  trial,  but 
gave  to  each  such  portion  of  the  costs  as  applied 
to  the  part  on  which  he  had  succeeded,  and 
allowed  A.  his  costs  of  the  application  under  the 
Interpleader  Act.  LewU  v.  Iloldingy  2  M.  &  G. 
875  ;  3  Scott,  N.  R.  191  ;  9  D.  P.  C.  662. 

Where  a  plaiiltiff  claimed  182/.,  and  recovered 
only  50/.,  and  a  judge,  in  the  exercise  of  the 
discretion  given  to  him  by  the  statute,  directed 
each  party  to  pay  his  own  costs,  the  court  re- 
fused to  grant  a  rule  to  set  aside  the  order.  Car 
or  Ker  v.  Edwards,  8  Scott,  337  ;  8  D.  P.  C.  29. 

An  issue  was  directed  between  the  claimant 
and  execution  creditor,  the  costs  of  the  issue  to 
abide  the  order  of  the  court  The  claimant 
claimed  the  whole  of  the  goods  seized,  but 
proved  his  right  to  part  only  : — Held,  that  he 
was  entitled,  notwithstanding,  to  the  general 
costs  of  the  issue,  as  if  he  had  been  plaintiff  in 
trover  ;  and  also  to  the  costs  of  the  original  and 
subsequent  application  to  the  court.  Staley  v. 
Bedwell,  2  P.  &  D.  309  ;  10  A.  &  E.  146. 

Xized  Witnesses.] — Upon  the  taxation 

of  costs  on  an  issue  between  the  claimant  of 
goods  and  an  execution  creditor,  to  try  whether 
goods  taken  in  execution  were  the  property  of 
the  claimant,  where  the  claimant  succeeds  as 
to  part,  and  the  execution  creditor  as  to  the 
other  jmrt,  the  rule  as  to  the  costs  of  mixed 
witnesses  which  prevails  in  an  action  docs  not 
apply.  Boris  v.  Clijton,  6  El.  &  Bl.  392  ;  25 
L.  J.,  Q.  B.  344  ;  2  Jur.,  N.  S.  490. 

C.  claimed  property  seized  under  a  fi.  fa.  in  an 
action  of  D.  against  A.  The  sheriff  having 
applied  under  1  &  2  Will.  4,  c.  68,  s.  6,  a  judge 
ordered  an  issue  to  try  C.'s  right,  C.  to  be  the 
plaintiff  and  D.  the  defendant.  By  the  verdict, 
0.*s  claim  was  affirmed  for  more  than  five-sixths, 
but  negatived  as  to  the  residue.  The  court 
directed  the  costs  to  be  taxed,  upon  the  principle 
of  each  party  having  succeeded  as  to  a  part, 
without  reference  to  the  fact  which  was  the 
plaintiff  and  which  the  defendant    /&. 

The  correct  rule  is  to  ascertain  the  extent  to 


which  each  party  has  substantially  succeeded,, 
without  reference  to  the  question  which  party  is- 
plaintifi  or  defendant.    lb, 

Of  Bight  to  Bill  of  Ezohange.]— Where: 

an  issue  has  been  directed,  to  try  the  right  to  a. 
bill  of  exchange,  the  bonft  fide  owner  of  it  is- 
entitled  to  the  amount  of  the  bill  and  all  costs- 
from  the  wrongful  claimant,  so  as  completely  to 
indemnify  himself.  Jones  v.  Began,  9  D.  P.  C. 
680 ;  6  Jar.  607. 

Appeal  from  Order  as  to.] — ^No  appeal  lies- 
from  a  judge's  order  dealing  with  the  costs  of  an 
interpleader  issue  made  as  between  the  parties. 
Bartvumt  v.  Foster,  8  Q.  B.  D.  82  ;  51  L.  J.,. 
Q.  B.  12 ;  46  L.  T.  429  ;  80  W.  R.  129— C.  A. 

Jnrisdiotion  of  Judge.] — A  summons  was  taken 
out,  after  verdict,  for  the  costs  of  an  interpleader- 
issue.  The  judge  at  chambers  referred  the  sum- 
mons to  the  judge  before  whom  the  trial  took 
place ;  the  latter  judge  made  an  order  on  the 
summons  at  Westminster  : — Held,  that  he  had 
jurisdiction  to  make  such  ^rder.  JTartmont  v» 
Foster,  supra. 

After  an  interpleader  order  had  been  made  by 
which  the  question  of  costs  was  reserved,  the 
defendant  obtained  an  order  to  discharge  the 
interpleader  order  unless  the  plaintiff  took 
certain  steps  within  a  given  time.  The  plaintiff 
failed  to  take  these  steps  within  the  time,  and 
the  defendant  then  obtained  an  order  that  the 
plaintiff  should  pay  the  costs  : — Held,  that  the 
court  had  jurisdiction  to  make  the  order,  as  an 
interpleader  order  does  not  remove  the  case  from 
the  control  of  the  court.  WicJts  v.  Wood,  26 
W.  R.  680. 

Where  a  sheriff  is  relieved,  and  an  issue  is. 
directed  to  try  the  rights  of  adverse  claimants, 
the  court  may  adjudicate  after  the  trial  on  the 
costs  of  appearing  to  the  sheriff's  rule  and  of  the. 
issue.    Seaward  v.  Williams,  1  D.  P.  528. 

Of  Xaster.] — ^At  the  hearing  of  an  inter- 
pleader summons  before  a  master,  the  claimant 
abandoned  his  claim.     The  master  thereupon* 
ordered  that  his  claim  be  barred,  and  that  the 
defendant  in  the  original  action  pay  the  amount 
claimed  after  deducting  his  costs.    The  plaintiff 
appealed  to  the  judge  at  chambers,  who  dismissed, 
the  appeal,  on  the  ground  that  the  master's 
decision  was  final,  but  on  appeal  to  the  divisional 
court : — Held,  that  the  master  had  exceeded  his- 
jurisdiction,  for  that  although  by  Ord.  LIV.  r. 
12  (i),  he  was  empowered  to  deal  with  the  costs- 
of  the  interpleader  proceeding  before  him,  he 
was    not,  either   under    that    order    or   under 
Old.  LVII.  r.  15,  empowered  to  deal  with  the 
costs  of  the  action,  and  therefore  an  appeal 
would  lie.    Hanson  v.  Maddox,  32  W.  R.  183. 

Enforcing  Payment  of.] — ^A  party  entitled 
to  costs  under  an  interpleader  order  is  not  boundi 
to  take  out  execution  under  1  &  2  WilL  4,  c.  58, 
s.  7,  but  may  make  the  order  a  rule  of  court,  and 
issue  execution  under  1  dc  2  Vict  c.  110,  c.  18.. 
Cetti  V.  Bartlett,  9  M.  &  W.  840  ;  1  D.,  N.  S.. 
928. 

A  party  in  an  interpleader  issue  who  has  ob- 
tained an  order  for  his  costs  under  1  &  2  Will.  4, 
c.  68,  s.  7,  is  a  judgment  creditor  within  17  &  18* 
Vict  c.  125,  ss.  60,  61.    Hartley  t.  Shemtoell^ 
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1  B.  &  8.  1 ;  30  L.  J.,  a  B.  223  ;  7  Jur.,  N.  8. 
774  ;  9  W.  B.  620. 

The  coets  of  an  interpleader  rule  were  not 
"  expenses  of  the  execution,"  within  the  43  Geo.  3, 
«.  46,  8.  5.  Hammond  v.  Aavin  ot  Nairn,  1  D., 
N.  8.  361 ;  9  M.  &  W.  221. 

Ob  Pa7m«Bt  out  of  Court,  fte.] — S&e  ante, 
ooL  1070. 

Expenses  of  PoisessioiL] — Sfie  ante,  coL  1069. 

Costs  on  Bill  of  Interpleador.] — See  Bill  of 
Intebplkadbb,  infra. 


11.  Entbt  of  Proceedings  qn  Recobd. 

Kanner  ol] — On  verdict  npon  an  issue  under 
1  &  2  Will.  4,  c  68,  s.  7y  judgment  ought'  not 
to  be  entered  up  as  in  an  ordinary  suit,  and  if 
40  entered  is  a  nullity  and  may  be  set  aside  at 
-  any  time.  Diekinton  v.  Byre,  7  Q.  B.  307,  n.  ; 
7  D.  P.  C.  721  ;  3  Jur.  1191. 

The  court  has  no  power  to  order  rules  to  be 
entered  in  any  other  manner  than  is  pointed  out 
by  1  &  2  Will.  4,  c.  58,  s.  7,  viz.  according  to 
their  true  date.  Lambirth  v.  Barrittgton,  2 
Scott,  263  ;  4  D.  P.  C.  126  ;  1  Hodges,  206. 

Where  a  defendant  in  an  issue  dies  after  ver- 
dict, for  the  plaintiff,  but  before  judgment  is 
signed,  the  court  will  not  order  the  niles  of  court 
to  be  entered  nunc  pro  tuna     lb, 

12.  Bill  of  Iittebpleadeb. 

Juxisdietion.] — Courts  of  equity  and  common 
law  have  concurrent  jurisdiction  in  interpleader ; 
but  a  court  of  equity,  if  first  resorted  to,  will 
not  refuse  to  entertain  a  bill  of  interpleader,  al- 
though a  court  of  law  might  be  resorted  to  on 
the  facts  stated  in  the  bilL  Oriental  Bank 
€brporati4m  v.  NichciUon,  3  Jur.,  N.  8.  857. 

Application  by  Tenant] — Upon  the  death  of 
^  landlord,  the  tenant,  in  ignorance  of  the 
rights  of  the  parties,  attorned  to  and  paid  rent 
to  A.,  who  claimed  as  devisee.  The  right  of  A. 
to  the  property  was  afterwards  disputed  by  B., 
the  heir  : — Held,  that  the  tenant  might  maintain 
a  bill  of  interpleader  against  A.  and  B.  Jew  v. 
Wood,  3  Beav.  579. 

Stakeholder.]— A  mere  stakeholder  is  justified, 
if  there  is  the  slightest  doubt  or  risk  arising 
from  conflicting  claims,  in  calling  upon  the 
person  reaUy  interested  on  either  side  to  in- 
demnify him  against  such  risk,  and,  if  he  refuses 
oi  neglects  to  do  so,  in  filing  a  bill  of  inter- 
pleader in  equity.  NeUon  v.  Baxter,  2  H.  &  M. 
334  ;  33  L.  J.,  Ch.  705  ;  10  Jur.,  N.  S.  832. 

Bailees.]— R.  deposited  iron  with  C.  &  Co., 
who  under  an  order  from  R.  gave  to  T.  a  written 
admission  that  they  held  a  certain  part  to  his 
•order.  R.  became  bankrupt ;  and  D.,  asserting 
that  R.  was  his  agent,  brought  trover  against  C. 
A  Co.,  as  did  T.  Demurrer  to  C.  &  Co.'s  bill, 
praying  that  T.  and  D.  might  be  directed  to  in- 
terplead, allowed,  interpleader  being  a  case 
where  the  whole  question  may  be  determined 
by  litigation  between  the  defendants.  Oravoshay 
XV.  Thornton,  2  Mylne  &  0. 1  ;  1  Jur.  19. 

Where  goods  in  the  hands  of  a  bailee  have 


been  subsequently  so  treated  and  dealt  with  by 
the  bailor  as  to  constitute  or  acknowledge  an  ap- 
parent title  to  them  in  two  distinct  parties,  the 
rule  which  prevents  an  agent  from  filing  a  bill 
of  interpleader  against  his  principal  does  not 
apply.  Pearson  v.  Carden,  2  Buss,  k  Mylne, 
606. 

A.  delivered  goods  to  B.,  a  wharfinger,  to  be 
kept  for  him,  and  afterwards  directed  B.  to 
transfer  them  to  C,  which  was  done.  D.  then 
gave  notice  to  B.  not  to  deliver  the  goods  to  any 
one  but  him,  and  thereupon  B.  refused  to  deliver 
the  goods  to  C,  upon  which  he  brought  trover 
against  B.,  and  B.  filed  a  bill  of  interpleader.  D. 
afterwards  abandoned  all  claim  to  the  goods,  and 
withdrew  his  notice : — Held,  that  this  was  a 
proper  case  of  interpleader,  and  that  D.,  who  had 
occasioned  the  suit,  must  pay  to  the  plsdntiff  and 
the  other  defendants  their  costs  at  law  and  in 
equity.    Mdton  v.  Hamilton,  1  Sim.  19. 

Where  the  depositary  of  a  fund  has  a  personal 
interest  in  contesting  a  question  relating  to  part 
of  the  fund  with  one  of  the  claimants  of  it,  he 
cannot  properly  file  a  bill  of  interpleader  re- 
specting it.     Moore  v.  Usher,  7  Sim.  384. 

Insnranea  Broker.]  —  One  of  several  part- 
owners  of  a  ship,  acting  as  ship's  husband,  directed 
a  broker  to  effect  an  insurance  upon  the  entirety 
of  the  ship.  -A  loss  happened,  and  the  insurance 
money  being  paid  to  the  broker,  who  knew  what 
other  persons  were  part-owners  of  the  ship,  one 
of  the  other  part-owners  demanded  payment  of 
his  proportion  of  the  insurance  money,  and 
commenced  an  action  against  tl^  broker  to  re- 
cover it,  and  the  part-owner  wqo  directed  the 
insurance  demanded  payment  of  the  whole,  and 
commenced  an  action  to  enforce  such  demand  : 
— Held,  that  the  broker  could  sustain  a  bill  of 
interpleader  against  the  two  claimants.  Stuart 
V.  Welch,  4  Mylne  &  C.  305. 

Faetor.  ] — Where  a  principal  has  created  a  lien 
in  Ibvour  of  another  person,  on  funds  in  the 
hands  of  an  agent,  the  agent  may  file  a  bill  of  in- 
terpleader against  his  principal  and  the  other 
claimant.    Smith  v.  Hammond,  6  Sim.  10. 

Before  Suit.] — It  is  sufficient  to  support  a  bill 
of  interpleader,  that  each  of  the  defendants  has  a 
claim  to  the  matter  in  question,  although  one 
only  can  maintain  an  action,  the  principle  being 
to  prevent  a  plaintiff  from  being  doubly  vexed  ; 
it  is  therefore  not  necessary  that  he  should  have 
been  actually  sued.  Morgan  v.  Marsaek,  2  Mer. 
107. 

Costs.] — If  a  person  having  a  right  to  file  an 
interpleader  bQl  does  not  do  so,  but  awaits  the 
suit  of  one  of  the  claimants,  he  will,  if  the  plain- 
tiff establishes  his  claim,  be  ordered  to  pay  the 
costs  of  the  suit.  Crick  more  v.  Freest  on,  40 
L.  J.,  Ch.  137. 

A.  and  B.  both  claimed  goods  which  were  in 
the  hands  of  shipowners.  B.  had  mortgaged  to 
C.  A.  filed  a  bill  against  the  shipowners  and  B., 
claiming  the  goods.  Then  C.  brought  an  action 
against  the  shipowners  for  non-delivery,  after 
which  he  was  added  as  a  defendant  to  A.'s  suit. 
Then  the  shipowners  filed  a  bill  against  C.  to  re- 
strain the  action,  and  an  injunction  was  granted 
on  an  undertaking  for  damages  : — Held,  that  as 
the  second  suit  was  against  one  only  of  the 
claimants,  the  plaintiffs  in  the  second  suit  could 
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not  have  their  costs  as  on  a  bUl  of  interpleader, 
and  must  pay  costs  and  damages  to  the  mort- 

ree.    Laing  r.  Zeden,  9  L.  R.,  Ch.  736 ;  43 
J.,  Oh.  626  ;  31   L.  T.  284.      Berersing  43 
L.  J.,  Ch.  239. 

13.  Otheb  Mattebs. 

Issue  of  Writ  pending  Hearing.] — Pending 
the  hearing  of  an  interpleader  summons  by  a 
judge  in  chambers,  a  plaintiff  issued  a  writ  of 
summons,  and  the  defendant  gave  an  undertak- 
ing to  appear  to  it  : — Held,  that  the  writ  was 
properly  issued.  Hoohe  v.  Ind^  Coope^  and 
Company  J  36  L.  T.  467. 

Billing  Sheriir  to  return  Writ  pending  Issue.] 
— Pending  an  interpleader  issue  as  to  the  pro- 
perty in  goods  seized  by  a  sheriff  under  a  fi.  fa., 
the  execution  creditor  has  not  an  absolute  right 
to  an  immediate  return  of  the  writ.  Angell  v. 
Baddeley,  3  Ex.  D.  86  ;  47  L.  J.,  Ex.  86. ;  37 
L.  T.  653 ;  26  W.  R.  137— C.  A. 

A  sheriff  having  seized  goods  under  a  fi.  fa., 
three  different  persons  put  in  claims  to  separate 
portions  of  the  goods.  The  sheriff  interpleaded, 
and  three  separate  interpleader  orders  were 
made.  Chie  of  the  claimants  in  pursuance  of  the 
order  paid  into  court  the  value  of  the  goods 
claimed  by  him,  to  an  amount  sufficient  to 
answer  the  debt.  The  other  two  claimants  dis- 
obeyed the  order  ;  but  the  sheriff,  instead  of  sell- 
ing the  goods  claimed  by  them,  abandoned 
possession  of  the*  whole.  The  execution  creditor, 
thereupon,  obtained  a  side-bar  rule  calling  on  the 
sheriff  to  return  the  writ : — Held,  that  he  had  no 
right  to  such  return,  and  that  the  side-bar  rule 
ought  to  be  set  aside.    lb. 
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INTOXICATING  LIQUORS. 

I.  Excise  Duty  aio)  Beoulations. 

1.  Oencrally, 

2.  Sale  by  Retail,  1083. 

3.  Sale  vender  20«.  Vahie  or  on  Credit^ 

1086. 

4.  Refreshment  Houses,  1087. 

IL  Qualification  fob  Licences. 

1.  Persoris. 

a.  Residence,  1088. 

b.  Character,  1089. 

o.  Holding  other  Licences,  1089. 
d.  Fraud,  1089. 

2.  Houses,  1090. 

IIL  Gbantino  of  Licences  bt  Justices. 

1.  Original  Licence,  1091. 

2.  Renewals,  1095. 


IV.  Offences  against  Licence. 

1.  Adulterating  Liquors,  1106. 

2.  Permitting     Unlawful    AssemblieSr 

1108. 

3.  Permitting  I>isorderly  Conduct,  1 108» 

4.  Permitting  Gaming,  1109. 

6.  Permitting  Drunkenness,  1111. 

6.  Supplying  Liquor  to  Consta  bles,  1 1 1 U 

7.  Selling  off  or  on  the  Premises,  1111. 

8.  Selling  during    Prohibited   HovrSf 

1113. 

9.  Being  on  Premises  during  Prohibited 

Hours,  1115. 

10.  Selling  on  Sundays,  1116. 

11.  Other  Offences,  1121. 

V.  Conviction    and    Punishment    bt 
Justices. 

1.  Conviction,  1121. 

2.  Penalties,  1123. 

3.  Parfeiture,  1124. 

4.  Appeals,  1125. 

VI.  Covenants    and    Aobeements    be- 
SPECTINO  Licensed  Houses. 

1.  Sale  or  Lease,  1127. 

2.  Mortgage,  1129. 

3.  Covenants,  1131. 

4.  Remedy  for  Breach  of,  1135. 


L    EXCISE  DUTY  AND  REGULATIONS. 

1.  Genebally. 

Spirits— ¥annfaetnre.]— Spirits  manufactured 
in  Jers^,  partly  from  materials  not  the  produce 
of  the  United  Kingdom,  were  imported  and  the 
proper  duty  paid  for  them,  under  3  &  4  Will.  4, 
c.  52,  s.  40  : — Held,  that  they  were  subject  to  the 
regulations  of  excise,  in  the  same  manner  as 
spirits  manufactured  in  England,  and  that  the 
importer  must  deliver  a  request  note  under  2 
Will.  4,  c.  16,  ss.  5  and  6,  for  obtaining  a  permit. 
Reg.  V.  Excise  {Commissioners^,  6  Q.  B.  975  :  14 
L.  J.,  Q.  B.  179  ;  9  Jur.  618. 

What  are.]— The  term  "  spirits  "  in  6  Geo. 

4,  c.  80,  ss.  107,  133  ;  7  &  8  Geo.  4,  c.  53,  s.  32  ; 
and  2  Will.  4,  c.  46,  s.  10,  signified  an  inflam- 
mable liquid  produced  by  distillation,  either  pure, 
or  mixed  only  with  ingredients  which  did  not  con- 
vert it  into  some  artide  of  commerce  not  known, 
in  common  parlance,  under  the  appellation  of 
"spirits."  Att.'Oen,y,  Bailey,  1  Ex.  281 ;  17  L.  J., 
Ex.  9. 

Sweet  spirits  of  nitre  were  not  within  6  Geo. 
4,  c.  80,  ss.  6  and  7,  by  which  penaltfes  were  im- 
posed  for  distilling  spirits  without  a  licence,  and 
the  spirits  were  forfeited,  and  might  be  seized  ; 
or  within  7  &  8  Geo.  4,  c.  52,  s.  32,  which  enacts 
forfeiture  of  exciseable  goods  deposited  in  any 
place  with  intent  to  defraud  the  revenue.  Bailey 
V.  Harris,  12  Q.  B.  906  ;  18  L.  J.,  Q.  B.  115  ;  13 
Jur.  341. 

A  person  who  distils  spirits  for  the  purpose  of 
making,  by  the  addition  of  nitric  acid,  sweet 
spirits  of  nitre  for  sale,  is  a  distiller  of  spirits 
within  6  Gteo.  4,  c.  80,  ss.  6, 7,  requiring  an  excise 
licence  and  liable  to  the  penalties  imposed  by 
s.  39,  on  persons  having  any  private  or  concealed 
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*still  for  making  or  distilling  low  wines  or  spirits. 
Att.'Oen.  T.  Bailey,  16  M.  &  W.  74 ;  16  L.  J., 
Ex.63. 


Validity  of  Coatraets.]— The  6  Geo.  4,  c. 


80,  B.  124,  enacted  that  no  dealer  in  British  spirits 
shall  sell,  send  oat,  &c.,  any  plain  British  spirits 
exceeding  the  strength  of  twenty-five  above 
proof,  or  any  compounded  spirits  (except  shnxb) 
exceeding  that  of  seventeen  onder  proof,  on  pain 
of  forfeiting  such  spirits  : — Held,  that  this  sec- 
tion did  not  apply  to  a  distiller  or  a  rectifier ; 
and,  therefore,  that  when  a  rectifier  had  sold  and 
sent  out  plain  British  spirits  of  the  strength  of 
twenty-seven  and  a  half,  such  contract  of  sale 
was  not  illegal,  nor  were  the  spirits  prohibited 
goods,  and  the  seller  might  recover  the  price. 
Wetherall  Y.Janes,  3  B.  &  Ad.  221. 

A  .contract  was  made  for  spirits  to  be  paid  for 
by  bills  at  three  months  from  delivery  ;  but  no 
opportunity  for  delivery  was  given  by  the  pur- 
chaser till  a  new  duty  was  imposed  on  spirits  by 
43  Geo.  3,  c.  81 :— Held,  that  the  distiller  was 
entitled  to  charge  the  amount  of  the  addi- 
tional duty  on  spirits.  ITaig  v.  Xapier,  1  Dow, 
255. 

Winsi — Legatee  and  Sxeeutor.] — A  legatee 
under  a  bequest  of  wines,  which  arrived  in  the 
port  of  London  In  a  ship  before  the  death  of  the 
testator,  the  report  of  the  arrival  of  the  ship  being 
made  before,  but  the  entry  of  the  wines  not  being 
made  until  after  the  death  of  the  testator,  is  not 
subject  to  the  payment  of  the  duties,  the  exe- 
cutor being  bound  to  pay  them  out  of  the  assets. 
JSewart  v.  Denton,  2  Chit.  456. 


Imported   by   Ambasiador.] — ^Where   a 


foreign  ambassador,  on  the  termination  of  his 
embassy  and  departure  from  this  country,  em- 
ployed an  agent  to  dispose  of  ceriain  wines  by 
auction,  which  he  had  imported  duty  free,  and 
such  agent  employed  a  broker  and  an  auctioneer, 
who  effected  the  sale : — Held,  that  the  latter  was 
personally  liable  to  pay  the  duties  in  respect  of 
such  wines,  although  he  had,  from  time  to  time, 
as  he  received  the  proceeds  of  the  sale,  paid  over 
the  net  amount  to  his  immediate  employer,  the 
agent.  Att.-Oen,  v.  Thornton,  13  Price,  806;  1 
M*Clel.  600. 

The  ambassador^s'privilege  ceased  to  protect  the 
wines  from  duty  when  so  sold  to  a  purchaser.  lb. 

Beer-^Ciutomary  Bights.]— The  11  Geo.  4  &  1 
Will.  4,  c.  64,  does  not  supersede  the  custom  of  a 
borough,  that  no  person  shall  carry  on  the  trade 
of  an  alehouse-keeper  therein  who  is  not  a  bur- 
gess. Leicester  (^Mayor)  v.  Burgess,  2  N.  &  M. 
181 ;  6  B.  &  Ad.  246. 

Sect  12  of  the  26  &  26  Vict.  o.  22,  by  re- 
pealing 8.  29  of  the  11  Geo.  4  &  1  WilL  4,  c. 
64,  limiting  the  prohibition  of  the  sale  of  beer 
without  licence,  takes  away  all  castomary  pre- 
scriptive rights  of  selling  beer  at  certain  fairs 
without  a  licence.  Huxhcm  v.  Wheeler,  3  H.  &  G. 
76  ;  33  L.  J.,  M.  C.  163  ;  10  Jur.,  N.  S.  545  ;  10 
L.  T.  342  ;  12  W.  R.  713. 

2.  Sale  bt  Retail. 

B«tailer  of  Spirits,  who  is.1— If  a  person  takes 
a  house  or  part  of  a  house  either  in  his  own  name 
or  in  the  name  of  any  other  person,  and  there  per- 


sonally, or  by  his  agent,  makes  sales  of  spirits  by 
retail,  he  carries  on  business  there  as  a  retailer  of 
spirits,  even  though  no  spirits  are  actually  stored 
on  the  premises.  Stailard  v.  Marks,  3  Q.  B.  D. 
412  ;  47  L.  J.,  M.  C.  91 ;  38  L.  T.  566  ;  26  W.  B. 
694. 

Store  kept  in  another  T(>wb.] — 8.  k,  8. 

were  convicted  under  6  Geo.  4,  c.  81,  s.  2,  for  re- 
tailing spirits  in  Cheltenham  without  a  retailer^s 
excise  licence.  They  carried  on  business  as  wine 
and  spirit  merchants  in  Worcester,  and  held  all 
the  necessary  licences  for  dealing  in  and  retail- 
ing spirits  there.  They  did  not  hold  a  licence  to 
retail  spirits  at  Cheltenham  ;  but  they  caused 
premises  at  Cheltenham  to  be  let  to  D.,  one  of 
their  travellers,  for  their  own  use,  took  out  a 
licence  for  the  purpose  of  carrying  on  there  the 
business  of  detJers  in  beer,  and  put  up  a  board 
inscribed  with  their  names  as  "  Distillers,  Wine 
Merchants,  and  Brewers,  Worcester."  D.  took 
orders  for  spirits  at  these  premises  and  trans- 
mitted them  to  Worcester,  where  S.  &  S.  executed 
them  by  sending  spirits  from  Worcester : — ^Held, 
that  the  conviction  must  be  affirm^  for  S.  &  S. 
must  be  taken  to  carry  on  business  at  Chelten- 
ham as  retailers  of  spirits,  although  the  spirits 
they  sold  were  kept  in  and  delivered  from  a 
store  in  another  tovm.    Ih, 

Sale  of  Wine— Wine  Dealer's  IiiDenee.}--A 

shopkeeper,  holding  a  wine  dealer's  excise 
licence,  granted  under  6  Geo.  4,  c.  81,  s.  2,  and 
for  which  the  annual  duty  of  lOZ.  10#.  is  ]^yable, 
is  entitled  without  any  certificate  from  justices, 
to  sell  by  retail  wine  to  be  consumed  off  the 
premises.  Palmar  v.  Thatcher,  3  Q.  B.  D.  346  ; 
47  L.  J.,  M.  C.  64  ;  37  L.  T.  784  ;   26  W.  B.  314. 


At  Clubs.] — The  appellant  was  manager 


of  an  institution  carried  on  bonS.  fide  as  a  club, 
under  rules  by  which  members  paid  an  entrance 
fee  and  subscription ;  trustees  were  appointed  in 
whom  all  the  club  property  was  vested,  and 
there  was  a  committee  of  management  (for 
whom  the  appellant  acted)  to  conduct  the 
general  business.  The  club  was  not  licensed  for 
the  sale  of  intoxicating  liquors,  but  these  were 
supplied,  at  fixed  prices,  to  members  for  con- 
sumption on  and  off  the  premises,  33  per  cent, 
above  the  cost  price  being  charged  for  liquors  to 
be  consumed  off  the  premises,  and  the  money 
produced  thereby  going  to  the  general  funds  of 
the  club.  The  appellant  having,  in  the  course  of 
his  employment  as  manager,  supplied  intoxi- 
cating liquors  to  a  member  (who  paid  for  them) 
for  consumption  off  the  premises  : — Held,  that 
the  appellant  did  not  "sell  by  retail"  intoxi- 
cating liquors  within  the  meaning  of  s.  3  of  the 
Licensing  Act,  1872,  and  thereEore  was  not  liable 
to  conviction  for  an  offence  under  the  section. 
Qraff  V.  Beans,  8  Q.  B.  D.  373 ;  61  L.  J.,  M. 
C.  25  ;  46  L.  T.  347  ;  30  W.  R.  380  ;  46  J.  P. 
262. 

Sale  of  Beer,  at  Kominal  Price.]— The  3  &  4 
Vict,  c  61,  s.  13,  which  imposed  a  penalty  on 
persons  selling  beer  by  retail  without  a  licence, 
applied  to  persons  selling  beer  at  1^^.  the  quart. 
Bead  v.  Storey,  6  H.  &  N.  423  ;  30  L.  J.,  M.  C. 
110  ;  7  Jut.,  N.  S.  344  ;  3  L.  T.  674  ;  9  W.  R. 
418. 

—  At  Baeee — Special  lioence.] — ^A  persoa 
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duly  licensed  by  the  justices  and  by  the  excise 
to  sell  beer  by  retail  in  town,  but  having  no 
licence  to  sell  beer  at  races  in  the  adjoining 
borough,  is  rightly  convicted  of  selling  beer  at  a 
regatta  in  the  borough,  and  is  not  protected  by  6 
Geo.  4,  c.  81,  8. 11.  Ath  v.  Lynn,  1  L.  R.,  Q.  B. 
270  ;  35  L.  J.,  M.  C.  169 ;  14  L.  T.  224  ;  14  W.  R. 
583;  7B.  &S.265. 


Pnblio  Baoei,  wliat  are.^—Races  were 

"held  in  a  field  occupied  by  an  individual  who  let 
it  for  that  purpose,  and  any  one  of  the  public, 
on  payment  of  a  small  sum,  was  admitted  into 
the  field  : — Held,  that  these  races  were  "  public 
races,"  within  6  Geo.  4,  c.  81,  s.  11,  which  enables 
any  person  licensed  to  sell  beer  by  retail  to  be 
drnnK  on  the  premises  to  carry  on  his  business  in 
booths,  tents  or  other  places  at  the  time  and 
place  of  holding  any  public  races.  JSoughey  v. 
Jtowbotham,  4  H.  &  G.  711 ;  15  L.  T.  222  ;  15 
W.  B.  76. 


At  Fain.] — ^The  right  by  custom,  pre- 

«  .  «««  A  9  *  »  A^  X 


scriptlon  or  charter  to  sell  beer  at  fairs  without 
an  excise  retail  licence  is  abrogated  by  26  k 
26  Vict.  c.  22,  8. 12.  Huxluim  v.  Wheeler,  8  H. 
&  C.  75 ;  33  L.  J.,  M.  C.  153  ;  10  Jur.,  N.  S. 
545  ;  10  L.  T.  342  ;  12  W.  R.  713. 

An  alehouse-keeper,  who  has  obtained  an 
ordinary  justice^s  and  excise  licence,  may,  by 
virtue  of  such  licence,  sell  beer  in  booths  at  any 
lawful  fair.  It  is  not  necessary  to  get  a  special 
licence  for  that  purpose.  Haywood  v.  Holland, 
28  L.  T.  702 ;  21 W.  R.  920. 

Irregularity  in  obtaining  lieenoe.] — By  25 
&  26  Vict.  c.  22,  8.  13,  and  26  &  27  Vict,  c  33,  s. 
20,  Bub-8. 1,  an  occasional  licence  for  the  sale  of 
intoxicating  liquors  is  to  be  granted  by  an  officer 
of  excise  upon  the  written  consent  of  a  justice 
"usually  acting  at  the  petty  sessions  for  the 
petty  sessional  division  within  which  the  place  of 
sale  is  situate.'^  S.  obtained  from  a  duly  autho- 
rized officer  of  excise  an  occasional  licence 
for  the  sale  of  intoxicating  liquors ;  the  justice 
who  signed  the  written  consent  did  not  usually 
act  for  the  petty  sessional  division  within 
which  the  place  of  sale  was  situate.  S.  having 
sold  intoxicating  liquors  at  the  time  and  place 
mentioned  in  &e  occasional  licence,  was  con- 
victed by  justices  of  selling  intoxicating  liquors 
without  a  licence.  It  was  not  proved  that  he 
had  acted  otherwise  than  bon&  fide  i — Held, 
that  although  an  irregularity  had  been  com- 
mitted in  obtaining  the  licence,  yet  it  protected 
him  from  penal  consequences,  and  that  the 
conviction  was  wrong.  Stevens  v.  Hmson,  1 
Ex.  D.  100  ;  46  L.  J.,  M.  C.  63  ;  33  L.  T.  821— 
C.A. 

At  FnbUe  Ball — Oeoaiional  Licenee.]— A 
licensed  victualler,  within  the  metropolitan  po- 
lice district,  who  had  obtained  an  occasional 
licence  from  the  Excise,  with  the  consent  of  a 
justice  of  the  peace,  under  25  &  26  Vict.  c.  22, 
s.  13,  and  26  &  27  Vict.  c.  33,8.  20,  required  also  an 
occasional  licence  from  tne  commissioner  of 
police  under  27  &  28  Vict.  c.  64,  s.  5,  in  order  to 
enable  him  lawfully  to  supply  exciseable  liquors 
at  a  public  ball  held,  oft  nis  own  premises,  on 
premises  which  were  neither  a  public-house  nor 
a  refreshment-house.     Hannant  v.  Foulger,  2 


L.  R.,  Q.  B.399  ;   36  L.  J.,  M.  C.  119  ;  15  W,  R. 
787  ;  8  B.  &  S.  425. 

3.  Sale  undeb  20«.  Value  ob  on  Cbedit. 

Ko  Action  Xaintainable— In  what  Cases.] — 
The  24  Geo.  2,  c.  40,  s.  12,  extends  to  spirits 
mixed  with  water.  Scott  v.  Oillmore,  3  Taunt. 
226. 

That  statute  extends  to  a  score  for  grog,  beer, 
and  herrings,  as  to  such  part  as  was  for  the  grog, 
but  not  to  the  other  items,  which  consequently 
may  be  recovered.  Giljphi  v.  Rendle,  1  Selw. 
N.  P.  61. 

In  an  action  for  the  amount  of  a  tavern  bill, 
the  plaintiff  is  not  entitled  to  recover  for  any 
items  under  208.  for  spirits  supplied  to  his  guests. 
Bumoyeat  v.  Hutchinson,  5  B.  &  A.  241. 

But  the  statute  does  not  apply  to  spirits  sup- 
plied by  a  hotel-keeper  to  a  guest  who  is  resident 
in  his  hoteL  Procter  v.  Nicholson,  7  C.  &  P. 
67. 

The  statute  applies  not  only  to  liquors  sold  for 
the  personal  consumption  of  the  purchaser,  but 
to  liquors  sold  to  a  publican  to  sell  again. 
Hughes  V.  Done  or  Doane,  4  P.  &  D.  708 ;  1 
Q.  B.  294  ;  6  Jur.  837. 

If  a  person  sells  two  sorts  of  spirits  at  the 
same  time  to  an  amount  above  20x.,  he  may  re- 
cover the  price,  although  the  amount  of  each  spe- 
cies of  spirits  is  under  20«.  Owens  v.  Porter,  4 
C.&  P.  367. 

It  is  a  defence  to  an  action  on  a  bill  of  ex- 
change against  the  acceptor,  that  it  was  accepted 
for  the  amount  of  spirits  sold  to  him  by  the 
plaintiff  in  quantities  under  the  value  of  20^. 
ScoU  V.  OiUmore,  3  Taunt.  226. 

But  at  nisi  prius,  it  was  held  that  a  bill  ac- 
cepted by  an  officer  in  the  recruiting  service,  in 
payment  of  small  qaantities  of  spirits  under  the 
value  of  20#.,  supplied  by  a  publican,  to  be  used 
out  of  his  house,  to  recruits  and  others  under  the 
command  of  the  acceptor,  was  valid.  Speiuser  v. 
Smith,  3  Camp.  9. 

Pleas  to  a  declaration  on  a  bill,  with  counts 
for  goods  sold  ;  first,  that  part  of  the  considera- 
tion of  the  bill  was  spirituous  liquors,  sold  at 
different  times  in  quantities  less  in  value  than 
20s,  ;  and  secondly,  that  the  plaintiff  and  defen- 
dant accounted  together,  and  that  the  latter  had 
given  the  former  a  bill  for  the  amount  of  the 
goods  mentioned  in  the  common  counts,  which 
bill  was  still  outstanding  and  unsatisfied,  are  is- 
suable pleas,  and  cannot  be  treated  as  nullities, 
so  as  to  entitle  the  plaintiff  to  sign  judgment  as 
for  want  of  a  plea.  Oaitskill  v.  Oreathead,  1 
D.  k  R.  359. 

A  publican  took  from  a  person,  who  boarded 
and  lodged  in  his  house,  a  bill  and  a  note,  both 
at  one  time,  for  a  score,  part  of  which  consisted 
of  a  demand  for  spirits,  but  not  to  the  amount  of 
either  bill  or  note ;  money  was  also  paid  on  ac- 
count : — Held,  in  an  action  on  the  securities, 
that,  although  they  were  given  at  the  same  time, 
the  publican  might  recover  on  one  of  them,  and 
also  that  he  might  apply  the  money  paid  in  re- 
duction of  the  demand  for  spirits,  although  such 
demand  could  not  be  recovered.  Crookshank  or 
Cruiekshanks  v.  Rose,  6  C.  &  P.  19 ;  IVLk  Rob. 
100. 

Where  parties,  haviag  cross  demands,  settle 
and  balance  their  accounts,  it  is  no  defence  to  an 
action  brought  for  the  balance,  that  a  great  part 
of  the  amount  was  for  spirituous  liquors,  delivered 
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in  quantities  under  20#.  in  value.  Dawson  v. 
Remnant,  6  Esp.  24. 

The  vendor  of  spirits  in  small  quantities,  for 
the  price  of  which  he  is  disabled  from  recovering, 
who  has  another  demand  against  the  vendee,  may 
apply  a  payment  made  to  him  by  his  debtor  to 
the  price  of  the  spirits,  unless  at  the  time  of  pay- 
ment the  debtor  directs  a  different  appropriation 
of  it.  Philpott  V.  JoneSy  4  N.  &  M.  14  ;  2  A.  & 
E.  41. 

In  the  absence  of  such  contemporaneous  direc- 
tions by  the  debtor,  the  creditor  may  so  apply 
the  payment  at  any  time  afterwards.     Ih, 


4.  Refbeshment  Houses. 

Sale  at  a  Public  Danoing-room.]— A  public 
dancing-room,  in  which  any  visitor  can  consume 
beer  fetched  for  him  from  a  public-house,  is  not 
a  place  kept  open  for  public  refreshment,  resort 
and  entertainment,  under  23  &  24  Vict.  c.  27,  s. 
6.  Taylor  v.  Oram,  1  H.  &  C.  370  ;  31  L.  J., 
M.  C.  252 ;  8  Jur.,  N.  S.  748 ;  7  L.  T.  68 ;  10 
W.  R.  800. 

Lieenoe  required  though  no  Intozicants  sold.] 

— M.  kept  a  refreshment  hotel  without  any 
licence  under  23  &  24  Vict.  c.  27,  s.  9,  but  no  in- 
toxicating liquors  were  sold.  At  11  p.m.  two 
revenue  officers,  disguised  as  travellers,  were  ad- 
mitted and  were  served  with  chops,  coffee,  and  a 
liquor  called  non-intoxicating  pale  ale,  for  which 
they  paid  5«.  The  house  was  a  temperance 
hotel  of  a  large  size.  The  justices  found  that  the 
house  was  an  inn,  but  was  not  a  refreshment- 
house  within  the  meaning  of  the  act : — Held, 
that  they  were  wrong,  and  that  they  ought  to 
have  held  it  to  be  a  refreshment-house.  KeUcway 
V.  Macdougal,  45  J.  P.  207. 

The  resident  occupier  of  a  house  called  the 
Caf^,  in  Lower  Temple-street,  Birmingham,  in 
which  were  found,  between  eleven  and  twelve 
o'clock  at  night,  seventeen  women  and  twenty 
gentlemen,  who  paid  for  and  were  supplied  with 
cigars,  coffee,  and  ginger-beer,  which  they  con- 
sumed there,  was  convicted  of  keeping  open  such 
house  without  taking  out  a  licence,  under  23  &  24 
Vict.  c.  27,  s.  6,  to  keep  a  refreshment-house  : — 
Held,  that  such  house  was  "  kept  open  for  public 
refreshment,  resort  and  entertainment,'*  and  re- 
quired such  a  licence  under  23  &  24  Vict.  c.  27, 
8.  6,  and  that  the  conviction  was  right.  Muir  v. 
Keay,  10  L.  R.,  Q.  B.  594  ;  44  L.  J.,  M.  C.  143  ; 

23  W.  R.  700. 

By  23  k  24  Vict.  c.  27,  s.  6,  all  houses,  rooms, 
shops,  or  buildings  kept  open  for  public  refresh- 
ment, resort  and  entertainment  during  certain 
hours  of  the  night  are  to  be  deemed  refreshment- 
houses  and  require  a  licence.  By  s.  9  a  penalty  is 
imposed  upon  keeping  unlicensed  refreshment- 
houses.  During  the  prohibited  hours  the  occu- 
pier kept  open,  without  a  licence,  a  shop  for  the 
sale  of  ginger-beer  and  lemonade  ;  it  consisted 
of  one  room  only,  open  in  front  without  seats. 
He  was  convicted  of  keeping  an  unlicensed  re- 
freshment-house : — Held,  that  the  shop  in  ques- 
tion was  kept  open  for  public  refreshment,  resort 
and  entertainment  within  the  meaning  of  the 
foregoing  enactment,  and  that  the  conviction 
was  right.  Howes  v.  Board  of  Inland  Eevenue, 
1  Ex.  D.  385 ;  46  L.  J.,  M.  C.  15  ;  35  L.  T.  584 ; 

24  W.  R.  897— C.  A.    Affirming  45  L.  J.,  M.  C. 
86;  33L.  T.818;  24  W.  R.  407. 


II.    QUALIFICATION  FOR  LICENCES. 

1.  Pebsons. 

a.  Besldenoe. 

When  Vnneeessary.] — M.,  who  held  a  strong 
beer  licence,  applied  to  licensing  justices  for  a 
certificate  to  take  out  a  retail  licence  to  seU  beer, 
wine,  and  spirits,  not  to  be  consumed  on  the  pre- 
mises. The  justices  refused  the  licence  under 
32  &  33  Vict.  c.  27,  s.  8,  sub-s.  4,  on  the  ground 
that  the  applicant  was  not  qualified  as  by  law  is 
required  by  reason  of  his  intention  not  to  reside 
on  the  premises  : — Held,  that,  as  the  holder  of  a 
strong  beer  licence  was  entitled,  under  26  &  27 
Vict,  c  33,  s.  1,  to  the  retail  licence  without  any 
other  qualification,  residence  was  not  required  ; 
and  that  as  the  justices,  therefore,  had  not  deter- 
mined according  to  law,  a  mandamus  must  be 
granted  to  them  to  hear  and  determine  the  ap- 
plication according  to*the  statutes  in  that  behalf. 
B^g,  V.  Be  Butzen,  1  Q.  B.  D.  55  ;  45  L.  J.,  M.  C. 
57  ;  33  L.  T.  726  ;  24  W.  R.  343. 

Certifieate  of.]— The  3  &  4  Vict.  c.  61,  s.  2, 
which  enacts  that  every  applicant  for  a  licence  to 
retail  beer  shall  produce  to  the  officer  of  excise 
a  certificate  from  an  overseer,  that  he  is  the  real 
resident  holder  and  occupier  of  the  house  in 
which  he  shall  apply  to  be  licensed,  is  directory 
only  ;  and  therefore  a  licence  may  be  valid,  not- 
withstanding the  certificate  omits  to  state  that 
the  applicant  is  such  householder.  Thompson  v. 
Harvey,  4  H.  &  N.  254  ;  28  L.  J.,  M.  C.  163. 

But  a  licence  granted  to  a  person  who  is  not  in 
fact  such  householder  is  void,  the  first  section 
being  imperative.    Ih, 

Discretion  of  (hrerseer.] — ^An  overseer  to 

whom  application  is  made  to  certify  that  a  person 
applying  for  a  licence  to  retail  beer  in  a  dwelling- 
house  is  the  real  resident  holder  and  occupier  of 
the  house,  is  not  compelled  to  certify,  but  has  a 
discretion.  B^g,  v.  Keiuington,  12  Q.  B.  654  ;  17 
L.  J.,  Q.  B.  332  ;  2  Jur.  747. 

Overseers  have  not  an  arbitrary  discretion 
to  grant  or  refuse  certificates,  but  are  bond  fide 
to  inquire  into  and  certify  as  to  the  rating  and 
occupancy  of  persons  requiring  licences  for  the 
sale  of  beer.  Beg,  v.  Withyham,  2  C.  L.  R.  1657. 

Beftisal  to  Certify — Xandamus.] — In  No- 
vember, a  person  applied  to  the  overseers,  to 
certify  that  he  was  resident  occupier  of  premises 
in  their  parish.  They  found  that  the  premises 
were  not  wholly  in  his  occupation,  and  conse- 
quently refused  their  certificate.  In  the  May 
following  he  made  another  similar  application, 
but  they  again  refused  it,  believing  him  not  en- 
titled to  any  certificate,  as  no  notice  had  been 
given  to  them  that  any  alteration  had  been  made 
in  the  occupation,  although  it  was  probable  that 
the  applicant  had  in  &ct  become  the  occupier 
during  the  interval.  The  applicant  thereupon 
obtained  a  mandamus,  directing  the  overseers  to 
inquire  whether  he  was  the  occupier  in  May,  and 
to  certify  accordingly.  They  returned  that  they 
had  inquired,  but  could  not  ascertain  whether  he 
was  occupier  in  May,  but  stated  that  he  was  then 
the  occupier  of  the  premises.  The  court  refused 
to  grant  the  applicant  the  costs  of  the  manda- 
mus, as  the  refusal  of  the  overseers  in  May  to 
certify  was  not  wrongful,  and  it  was  even  doubt- 
ful whether  he  was  at  that  time  entitled  to  a 
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certi6cate.    Reg,  v.  Langridge,  24  L.  J.,  Q.  B. 

73  ;  1  Jur.,  K.  S.  64. 

Certiorari  to  remoye  licenoe.] — A  cer- 
tiorari will  not  lie  to  remove  a  licence  for  the 
sale  of  beer  granted  by  a  collector  or  supervisor 
of  excise  without  the  production  of  the  overseers' 
certificate.  lU'g.  v.  Salford  (^Overseers)^  18  Q.  B. 
687  ;  21  L.  J.,  M.  C.  223  ;  16  Jur.  907. 

b.  Cliaraoter. 

Conviotion  for  Felony.]— By  33  &  34  Vict.  c. 
29,  s.  14,  every  person  convicted  of  felony  shall 
for  ever  be  disqualified  from  selling  spirits  by 
retail,  and  no  licence  shall  be  granted  to  any 
person  who  shall  have  been  so  convicted ;  and  if 
any  person,  after  having  been  so  convicted,  shall 
take  out  or  have  a  licence,  the  same  shall  be  void 
to  all  intents  and  purposes ;  and  every  person 
who,  after  liaviog  been  so  convicted,  shall  sell 
spirits  by  retail  shall  incur  the  penalty  for  doing 
so  without  a  licence : — Held,  that  the  section 
applied  to  a  person  convicted  of  felony  eitlier 
before  or  after  the  act  passed  ;  and  that  licences 
held  by  a  person  convicted  before  the  act  be- 
came void  on  the  passing  of  the  act.  lieg.  v. 
Vine,  10  L.  R.,  Q.  B.  195  ;  44  L.  J.,  M.  C.  60 ; 
31  L.  T.  842 ;  23  W.  R.  649 ;  13  Cox,  C.  C. 
43. 

laying  in  Concubinage.] — A.  was  convicted 
under  3  &  4  Vict.  c.  61,  s.  6,  of  having  obtained 
a  licence  to  retail  beer  by  means  of  a  certificate, 
the  matters  certified  therein  being  false.  The 
certificate  stated  that  he  was  a  person  of  good 
character.  He  was  however  proved  to  be  living 
with  a  woman  in  a  state  of  open  concubinage, 
and  had  three  illegitimate  children  by  her : — 
Held,  that  he  was  improperly  convicted  ;  that 
the  mere  proof  of  such  immorality  did  not  consti- 
tute a  person  not  to  be  a  person  of  good  character. 
Jieg,  V.  Leader,  16  C.  B.,  N.  S.  684  ;  33  L.  J.,  C.  P. 
231  ;  10  Jur.,  N.  S.  731 ;  10  L.  T.  532  ;  12  W.  R. 
915. 

c.  Holding  other  Licences. 

Publican  and  Grocer.]— The  6  &  7  Will.  4,  c. 
38  (Irish),  s.  3,  prevents  a  person  who  is  already 
a  publican  from  obtaining  a  licence  to  carry  on 
the  business  of  a  grocer  on  the  same  premises,  as 
absolutely  as  it  does  to  prevent  a  person  licensed 
as  a  grocer  from  carrying  on  in  the  same  premises 
the  business  of  a  publican.  M''Kenna  v.  Pape, 
1  H.  L.  Cas.  6. 

Befresliment  and  Wine  lieence.] — A  beer- 
house-keeper having  obtained  a  refreshment- 
house  licence,  applied  for  a  wine  licence  under 
23  &  24  Vict.  c.  27,  s.  7,  when  an  objection  was 
taken  that  he  was  not  entitled  to  such  licence  as 
not  coming  within  that  section.  He  provided 
travellers  and  others  who  came  to  his  house 
with  bread  and  cheese  and  other  victuals  as  they 
required  them  : — Held,  that  he  was  entitled  to 
a  wine  licence.    Munn  v.  Southall,  7  L.  T.  356. 

d.  Prand. 

A  licence,  though  obtained  by  fraud,  is  valid, 
unless  the  fraud  is  practised  by  the  party  to 
whom  it  is  granted.  Hex  v.  Marshall,  1  N.  &  M. 
277. 

VOL.  IV. 


2.  Houses. 

Bating — Sufficiency  of.]— The  appellant  was 
the  owner  of  a  house,  part  of  which  was  situate  in 
the  township  of  C,  in  the  city  of  M.,and  was  rated 
thereto  on  an  annual  value  of  8^.,  and  the  other 
part  of  which  house  was  situate  in  the  township 
of  M.,  not  within  the  city,  and  was  rated  to 
such  township  on  an  annual  value  of  8Z.  10«.  Both 
townships,  which  each  contained  a  population 
exceeding  10,000,  were  situate  in  the  same  parish 
and  poor-law  union,  to  which  union  the  rates  of 
both  townships,  though  separately  levied  and 
collected,  were  paid  over.  The  justices  having 
refused  the  owner's  application  for  a  certificate 
for  the  renewal  of  a  beer  licence  under  32  &  33 
Vict.  c.  27,  on  the  ground  that  her  house  was  not 
sufficiently  rated  within  the  city  of  M.  in  the 
amount  required  by  3  &  4  Vict.  c.  61,  s.  1 : — 
Held,  that  the  justices  were  right.  The  house, 
though  rated  in  two  separate  sums  of  8/.  and 
8Z.  lOif.,  was  not  rated  in  "one  sum  of  15Z.  at  the 
least,"  and  so  did  not  come  within  the  words  of 
s.  1  of  the  3  &  4  Vict.  c.  61,  and  was  not  there- 
fore within  that  act ;  nor  did  it  come  within  s.  4 
as  an  "  extra-parochial  or  other  place  where  no 
rates  were  made  or  collected."  Jenningt  v. 
Mancliester  (JuHicet),  22  L.  T.  412. 

An  application  for  a  licence  to  sell  beer  by 
retail  not  to  be  consumed  on  the  premises  was 
refused  by  justices,  on  the  ground  that  the  house 
was  not  duly  qualified  by  law,  not  being  of  suffi- 
cient value  under  3  &  4  Vict.  c.  61,  s.  1.  The 
Wine  and  Beerhouse  Act,  1869,  s.  8,  requires  the 
justices,  where  such  an  application  is  refused  on 
the  ground  that  the  house  is  not  duly  qualified 
as  by  law  required,  to  specify  in  writing  to  the 
applicant  the  grounds  of  their  decision.  A 
minute  of  the  decision,  with  the  grounds  of  it, 
was  made  and  read  out  by  the  chairman  in 
court,  in  the  presence  of  the  applicant,  but  no 
copy  was  delivered  to  him.  On  a  rule  for  a  man- 
damus to  the  justices  to  hear  and  determine  the 
application  : — Held,  that  the  provisions  as  to  the 
rating  qualification  for  houses  for  the  sale  of 
beer  and  cider  for  consumption  off  the  premises 
under  3  &  4  Vict.  c.  61,  s.  1,  had  not  been  affected 
by  the  Licensing  Act,  1872,  s.  45,  which  must  be 
construed  as  applying  only  to  premises  licensed 
before  the  act,  or  to  be  licensed  under  it,  for  the 
sale  of  intoxicating  liquor  thereupon.  Reg,  v. 
Cvmberland  (Justiees),  8  Q.  B.  D.  369  ;  51  L.  J., 
Q.  B.  142  ;  30  W.  R.  178  ;  46  J.  P.  7. 

A  beerhouse  situated  in  a  township  having  a 
population  of  less  than  10,000  inhabitants,  ac- 
cording to  the  last  parliamentary  census,  must, 
if  such  township  is  within  a  parish  containing 
more  than  10,000  inhabitants,  be  rated  at  one 
sum  to  the  rate  for  the  relief  of  the  poor  of  the 
township  in  which  such  house  is  situate  on  a  rent 
or  on  an  annual  value  of  15/.  per  annum  at  the 
least,  or  otherwise  the  licence  is  null  and  void 
under  3  &  4  Vict.  c.  61,  s.  1.  Pre»ton  v.  Bveklerf 
5  L.  R.,  Q.  B.  391  ;  39  L.  J.,  M.  C.  106 ;  22  L.  T. 
653  ;  18  W.  R.  1104. 


—  House  and  Shop.] — G.  occupied  a  house 
and  a  shop,  which  were  together  rated  in  J&l. ; 
the  house  and  shop  were  attached  to  and  commu- 
nicated with  each  other,  and  the  shop  was  used 
for  the  sale  of  groceries  and  beer : — Held,  that 
the  shop  was  part  of  the  premises  occupied  with 
the  house  within  the  meaning  of  3  &  4  Vict.  c.  61, 
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8. 1,  and  that  in  ascertaining  the  rateable  value  of 
the  house  the  value  of  the  shop  might  be  taken 
into  account.  Oarretty  v.  Potts,  6  L.  R.,  Q.  B. 
86  ;  40  L.  J.,  M.  C.  1 ;  23  L.  T.  664  ;  19  W.  R. 
127. 

III.    GRANTING  OF  LICENCES  BY 
JUSTICES. 

1.  Obiqinal  Licence. 

Jurisdietion — In  Boroughs.]  —  Borough  jus- 
tices have  no  jurisdiction  to  grant  licences  for 
inns  and  alehouses  under  9  Geo.  4,  c.  61,  except 
in  such  boroughs  as  have  separate  courts  of 
quarter  sessions.  CandlUh  v.  Simpson,  1  B.  &  S. 
367  ;  30  L.  J.,  M.  C.  178  ;  8  Jur.,  N.  S.  34  ;  4 
L.  T.  437  ;  9  W.  R.  745. 

A  borough  may  be  a  town  corporate  within  9 
Geo.  4,  c.  61,  B.  1,  though  it  has  no  separate  court 
of  quarter  sessions.  Brown,  v.  I^icholson^  6 
C.  B.,  N.  S.  468  ;  28  L.  J.,  M.  C.  49  ;  6  Jur.,  N.  S. 
99  ;  32  L.  T.,  0.  8.  160. 

A  licence  was  granted  by  justices  of  a  borough, 
a  place  having  a  separate  commission  of  the 
peace,  but  no  separate  court  of  quarter  sessions, 
at  a  licensing  meeting  held  on  the  7th  of  Sep- 
tember, which  had  been  duly  appointed  by  them 
as  they  had  always  been  accustomed  to  do : — 
Held,  that  the  licence  so  granted  was  valid,  not- 
withstanding that  the  justices  for  the  county 
(who  had  concurrent  jurisdiction  in  the  borough), 
had  previously  appointed  a  licensing  meeting  for 
the  8th.    Ih 


Conenrrent.] — By  charter,  the  mayor  and 


some  of  the  aldermen  of  London  have  jurisdic- 
tion in  Southwark  ;  but,  as  the  charter  contains 
no  non-intromittent  clause  as  to  the  justices  of 
the  county  of  Surrey,  the  latter  have  a  concur- 
rent juri^iction  with  the  former.  Where  there 
were  two  sets  of  magistrates  having  a  concurrent 
jurisdiction,  and  one  appointed  a  meeting  to 
grant  ale  licences,  their  jurisdiction  attach^  so 
as  to  exclude  the  others  appointing  a  subsequent 
meeting ;  but  they  might  all  meet  together  on 
the  first  day.  But  if,  after  such  appointment, 
the  other  set  of  magistrates  met  on  a  subsequent 
day,  and  granted  other  licences,  their  proceeding 
was  illejnd,  and  the  subject  of  an  indictment. 
Rex  V.  Sainsbury^  4  T.  R.  461  ;  Nolan,  8. 

Difqnaliflcatioii  of  Jnstioei  by  Beuon  of  In- 
terest.]— W.  having  applied  to  the  licensing 
justices  for  a  licence  lor  a  new  hotel,  and  the 
three  justices  who  were  sitting  having  refused  it, 
afterwards  applied  to  the  court  for  a  mandamus 
to  have  the  case  heard  again  on  the  ground  that 
B.,  one  of  the  justices,  was  interested  as  owner 
in  one  of  the  licensed  houses  near  the  proposed 
hotel.  The  affidavits  shewed  that  B.*8  wife  had 
succeeded  to  the  licensed  house,  and  was  tenant 
for  life,  but  it  was  a  small  house  without  hotel 
accommodation,  and  not  likely  to  be  injured  by 
the  new  licence  being  granted  : — Held,  (a)  that 
a  mandamus  could  not  be  granted,  because  the 
decision  not  having  been  set  aside  or  quashed  on 
certiorari,  the  case  could  not  be  heard  attain  ; 
(b)  If  a  certiorari  were  applied  for,  the  affidavits 
ought  to  state  that  the  party  applying  and  his 
solicitor  did  not  know  at  the  time  that  one  of 
the  justices  was  interested.  Jleg,  v.  £^t  (Jus- 
tices), 44  J.  P.  298. 

Seefurther^  JusTiOB  OF  THE  Peace. 


Discretion  of  Justices.] — On  an  application 
under  32  k  33  Vict.  c.  27,  for  a  certificate  for  a 
licence  to  sell  beer  to  be  consumed  on  the  pre- 
mises, in  respect  of  a  house  not  previously  li- 
censed, the  justices  have  the  same  discretion  as 
to  granting  or  refusing  the  certificate  as  they 
have  in  granting  or  refusing  a  licence  under  9 
Geo.  4,  c.  61  ;  and  they  may  and  ought  to  take 
into  consideration  the  number  of  houses  in  the 
neighbourhood  already  licensed,  and  refuse  the 
certificate  if  they  think  an  additional  beerhouse 
unnecessary  or  undesirable  in  the  interest  of  the 
public.  Reg,  v.  Lancashire  {Justices).  Tysan,  In 
re,  6  L.  R.,  Q.  B.  97  ;  40  L.  J.,  M.  C.  17  ;  23  L.  T. 
461  ;  19  W.  R.  201. 

Wben  a  licence  or  a  certificate  of  a  house 
licensed  on  the  1st  of  May,  1869,  has  afterwards 
dropped  or  been  refused,  the  justices,  on  the  true 
construction  of  s.  19  of  32  &  33  Vict.  c.  27  (the 
Wine  and  Beerhouse  Act,  1869),  have  the  same 
discretion  to  refuse  a  fresh  certificate  for  a 
licence  to  sell  beer  to  be  consumed  on  the  pre- 
mises as  if  the  application  was  in  respect  of  a 
house  which  had  not  been  licensed  on  the  1st  of 
May,  1869,  and  the  repeal  of  the  declaratory 
section  3  of  34  &  35  Vict.  c.  88,  is  immaterial. 
Reg,  V.  Ourzon,  8  L.  R.,  Q.  B.  400  ;  42  L.  J., 
M.  C.  155  ;  29  L.  T.  32  ;  21  W.  R.  886. 

Although,  under  the  32  &  33  Vict.  c.  27,  s.  19, 
justices  cannot  refuse  to  grant  a  certificate  in 
respect  of  a  house  which  was  licensed  on  the  1st 
May,  1869,  except  for  one  of  the  causes  men- 
tioned in  s.  8,  yet,  if  the  licence  has  been  ac- 
tually forfeited,  they  may  treat  a  subsequent 
application  for  a  certificate  as  an  original  appli- 
cation, and  may  exercise  a  discretion  in  refusing 
it.    Hargrcaves  v.  Daicson,  24  L.  T.  428. 

A  house  had  an  existing  licence  on  the  1st 
May,  1869,  but  at  the  licensing  meeting  in 
August  the  licence  was  lost  on  account  of  the 
personal  misconduct  of  the  then  tenant.  At  the 
licensing  meeting  in  August,  1870,  the  present 
tenant  applied  for  a  certificate,  which  was  refused 
on  the  ground  that  he  had  not  shewn  the  ne- 
cessity for  such  a  house  in  the  neighbourhood  : — 
Held,  that  the  justices  were  justified  in  treating 
such  application  as  an  original  one,  and  in  exer- 
cising their  discretion  in  refusing  it.    Ih. 

The  occupier  of  a  house  licensed  under  9  Geo. 
4,  c.  61,  having  been  fined  for  an  offence  against 
the  tenor  of  his  licence,  was  ejected  by  his  land- 
lord on  the  17th  of  May.  In  June,  H.  was  let 
into  possession,  and  on  the  5th  of  June  the  petty 
sessions  refused  to  indorse  tlie  licence  to  H., 
under  5  &  6  Vict.  c.  44.  H.  then  gave  up  posses- 
sion, and  at  the  general  licensing  meeting  on  the 
4th  of  September  the  house  was  unoccupied,  and 
no  application  was  made  for  a  licence.  A.  after- 
wards became  tenant,  and  applied  at  the  special 
sessions  on  the  20th  of  November  for  a  new 
licence,  but  after  hearing  the  case  on  the  merits 
the  justices  refused  to  grant  a  new  licence.  On 
appeal,  the  quarter  sessions,  finding  him  to  be  a 
proper  person,  dismissed  the  appeal,  on  the 
ground  that  the  granting  or  refusing  of  such  new 
licence  was  within  the  discretion  of  the  justices 
at  special  sessions  : — Held,  that  the  justices  had 
a  discretion  to  grant  or  refuse  the  licence.  Reg. 
V.  Romell,  7  L.  R.,  Q.  B.  490 ;  41  L.  J.,  M.  C. 
175  ;  26  L.  T.  732. 

Duty  of  Hearing  Parties.] — Justices  at  an 
annual  licensing  meeting  are  bound  to  hear  the 
parties  applying  for  licences,  if  they  desire  it, 
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and  cannot  properly  decide  on  the  notices  alone, 
or  by  a  general  rcoolution  to  grant  no  new  li- 
cences in  a  particular  locality.  i%.  v.  Walsall 
{Justices),  3  C.  L.  R.  100. 

Acting  on  a  general  resolntion  with  respect  to 
the  granting  or  refusing  of  licences,  prepared  by 
the  justices  at  the  general  annual  licensing  meet- 
ing, is  not  a  hearing  of  the  application  for  a 
licence,  and  the  court  will  in  such  case  interfere. 
Reg,  V.  Silvester,  31  L.  J.,  M.  C.  93  ;  8  Jur.,  N.  S. 
484  ;  5  L.  T.  794. 

Grant  on  Conditions.] — Justices  have  no  power 
to  grant  a  licence  to  sell  exciscable  liquors  with 
the  condition  attached  that  they  are  not  to  be 
drank  or  consumed  on  the  premises,  or  to  any 
other  class  of  houses  than  inns,  hotels,  alehouses 
and  victualling  houses  wherein  the  liquors  may 
be  drunk  or  consumed  upon  the  premises.  Reg, 
V.  Wilkinson,  10  L.  T.  370. 

Belbial— statement  of  Oronnds  for.]— By  32  k 

33  Vict.  c.  27  (the  Wine  and  Beerhouse  Act, 
1869),  8.  8,  no  application  for  a  licence  to  sell 
beer  by  retail  not  to  be  consumed  on  the  pre- 
mises shall  be  refused,  except  upon  one  or  more 
of  four  grounds  specified.  Justices,  on  refusing 
ft  licence,  declined  to  state  on  which  of  the 
grounds  they  refused  it : — Hold,  that  they  were 
bound  to  state  the  ground,  and  that,  not  having 
done  so,  they  had  not  heaitl  and  determined  the 
application  according  to  law  ;  and  a  mandamus 
was  granted  commanding  them  to  hear  and  de- 
termine the  application.  Reg.  v.  Sykes,  1  Q.  B. 
D.  62  ;  46  L.  J.,  M.  C.  39  ;  33  L.  T.  566  :  24  W.  R. 
141. 

By  the  provisions  of  the  statutes  relating  to 
licensing,  certain  licences  for  the  sale  of  intoxi- 
cating drinks  not  to  be  consumed  on  the  pre- 
mises are  not  to  be  refused,  except  on  one  or 
more  of  four  grounds  specified.    Justices  on  re 


8  Q.  B.  D.  369  ;  51  L'.  J.,  Q.  B.  142  ;  30  W.  R' 
178  ;  46  J.  P.  7. 

If  justices  omit  to  state  the  grounds  of  their 
refusal,  it  constitutes  a  substantial  defect  in 
their  decision.  Reg,  v.  Eales,  42  L.  T.  736  ;  44 
J.  P.  553. 

Notice  of  Application— Sufficiency.] — An  ap- 
plicant to  licensing  justices  for  a  certificate 
under  the  Wine  and  Beerhouse  Act,  1869  (32  & 
33  Vict.  c.  27),  authorizing  the  grant  to  him  of  a 
licence  to  sell  by  retail  beer  to  be  consumed  off 
his  premises,  under  3  &  4  Vict.  c.  61,  was  already 
the  nolder  of  a  certificate  and  additional  licence 
for  the  same  purpose  under  26  &  27  Vict,  c.  33. 
In  the  notice  required  by  s.  7  of  the  32  &  33  Vict, 
c.  27,  he  had  set  forth  his  name  and  address,  and 
the  situation  of  his  shop,  but  merely  stated  his 
intention  to  apply  for  a  certificate  to  sell  by 
retail  beer  to  be  consumed  off  the  premises.  The 
justices  refused  a  certificate  on  the  ground  that 
the  notice  was  insufficient : — Held,  that  the  ap- 
plicant under  the  circumstances  was  entitled  to 
the  certificate  he  applied  for.  Reg,  v.  Over 
Darwen  QJustiees),  39  L.  T.  444. 


Time  for  Giving.] — The  holder  of  a  licence 


to  sell  beer  in  a  house  of  which  he  was  occupier, 
gave  the  notices  required  by  32  &  33  Vict.  c.  27, 
s.  7,  of  his  intention  to  apply  for  a  certificate 
authorizing  a  licence  under  that  act  for  the  sale 
of  beer  in  that  house.  On  his  application  at  the 
general  annual  licensing  meeting  on  the  20th  of 
August,  the  certificate  was  refused  upon  the 
ground  that  he  had  been  convicted  of  misconduct 
when  occupying  another  licensed  house.  The 
meeting  was  adjoumQ<d  to  the  17th  September. 
On  the  25th  August  A.  gave  notice  that  he  should 
apply  at  the  adjourned  meeting  for  a  certificate 
in  respect  of  the  same  house  then  occupied  by 


him.  The  justices  refused  to  hear  the  applica- 
fiising  to  grant  such  a  licence  did  not  state  any  •  tion,  and  upon  appeal  to  the  quarter  sessions  the 
ground  for  such  refusal.  They  were  not,  how-  appeal  was  dismissed  on  the  ground  that  the 
ever,  asked  to  state  the  ground  for  such  refusal ; '  notice  was  too  late  : — Held,  first,  that  under  9 
and  on  an  application  for  a  mandamus  against  Geo.  4,  c.  61,  s.  3,  a  notice  at  application  for  a 
them  to  hear  and  determine  the  application  for  I  certificate  under  that  act  may  be  given  twenty- 
the  licence,  the  chairman  of  the  justices  made  an  I  one  days  before  an  adjourned  meeting.  Reg,  v. 
affidavit  that  they  had  in  fact  acted  on  one  of '  Yorkshire,  W,  R,  (Justices'),  Drake,  Ex  jyarte, 
the  grounds  on  which  they  were  empowered  to  |  5  L.  R.,  Q.  B.  33  ;  39  L.  J.,  M.  C.  17  ;  18  W.  R. 


refuse  the  licence  : — Held,  that  the  justices  were 
bound  to  state  their  grounds  at  the  time  of  re- 
fusing the  application,  and  the  mandamus  there- 
fore went.  Smith,  Ex  parte,  3  Q.  B.  D.  374  ;  26 
W.  R.  682  ;  S.  <7.,nom.  Reg.  v.  Chertsey  Division 
of  Surrey  {Justices),  47  L.  J.,  M.  C.  104. 
An  application  for  a  licence  to  sell  beer  by 


259  ;  10  B.  ic  S.  840. 

Held,  secondly,  that,  reading  together  9 
Geo.  4,  c.  61,  s.  3,  and  32  &  33  A'^ict.  c.  27,  ss.  5, 
7,  the  notice  by  A.  of  his  application  for  a  cer- 
tificate under  the  latter  act  was  in  time.    Ih, 

Second  Application.] — A  grocer  applied  at  the 


retail  not  to  be  consumed  on  the  premises  was  '  general  annual  licensing  meeting  in  August  for 
refused  by  justices,  on  the  ground  that  the  house  a  certificate  to  sell  spirits  under  35  &  36  Vict.  ' 
was  not  duly  qualified  by  law,  not  being  of  suffi-  c.  94,  s.  68,  by  retail  off  his  premises.  The  ap- 
cient  value  under  3  &  4  Vict.  c.  61,  s.  1.  The  Wine  plication  was  refused  on  the  ground  that  he  did 
and  Beerhouse  Act,  1869,  s.  8,  requires  the  jus- 1  not  hold  a  wholesale  dealer's  excise  licence.  He 
tices,  where  such  an  application  is  refused  on  the  took  out  this  licence,  gave  fresh  notices,  and  ap- 
ground  that  the  house  is  not  duly  qualified  as  by  plied  again  for  a  certificate  at  the  adjourned 
law  required,  to  specify  in  writing  to  the  appli- 
cant the  grounds  of  their  decision.  A  minute  of 
the  decision,  with  the  grounds  of  it,  was  made, 
and  read  out  by  the  chairman  in  court,  in  the 
presence  of  the  applicant,  but  no  copy  was  de- 
livered to  him.  On  a  rule  for  a  mandamus  to 
the  justices  to  hear  and  determine  the  applica- 
tion : — Held,  that,  in  the  absence  of  any  i-equest 
by  the  applicant  for  a  writing  shewing  Ihe  rea- 
sons for  the  decision  of  the  justices,  the  notice 
was  sufficient,     R-eg,  v.  Cumberland  (Justices'), 


sessions  in  September.  The  magistrates  refused 
the  application,  on  the  ground  that  it  had 
already  been  disposed  of  and  could  not  be  re- 
heard : — Held,  that  the  second  application  ought 
to  be  heard,  as  it  was  not  concluded  by  the  pre- 
vious decision.  Mavghan,  Ex  parte,  1  Q.  B.  D. 
49 ;  33  L.  T.  603  j  24  W.  R.  205 ;  S.  C,  nom. 
Reg,  V.  Kirkdale  (Justices),  45  L.  J.,  M.  C.  36. 

After  Beftual  to  Holder.]— B.,  who  was 

the  holder  of  a  licence  granted  to  him  under  3  & 

2^  N  2 
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4  Vict.  c.  61,  for  the  sale  of  beer  in  a  beerhouse 
occupied  by  him,  gave  the  proper  notices  re- 
quired by  32  &  33  Vict.  c.  27,  of  his  intention  to 
apply  for  a  certificate  to  obtain  a  licence  for  the 
sale  of  beer  in  the  house.  He  made  his  applica- 
tion at  the  general  annual  licensing  meeting,  but 
the  certificate  was  refused  upon  the  ground  that 
he  came  within  the  3rd  sub-section  of  the  8th 
section  of  32  &  33  Vict.  c.  27.  The  meeting  was 
held  upon  the  20th  of  August,  and  was  adjourned 
till  the  17th  September.  On  the  25th  of  August, 
D.  gave  notice  that  he  should  apply  at  the  ad- 
journed meeting  for  a  certificate  in  respect  of 
the  same  house,  which  he  alleged  was  occupied 
by  him.  The  justices  refused  to  entertain  the 
application,  as  they  had  already  refused  the  cer- 
tificate on  the  application  of  B.  Upon  appeal  to 
the  quarter  sessions,  the  appeal  was  dismissed 
without  hearing  it  on  the  merits : — Held,  that 
the  refusal  to  grant  the  certificate  to  B.,  upon  a 
ground  personal  to  him,  did  not  prevent  D.  from 
making  an  application  for  a  certificate  in  respect 
of  the  same  house.  Reg.  v.  Yorkshire,  W»  R, 
(Juaticef)^  Drake,  Ex  parte,  wpra. 

Confirmation,  when  Seqnired.]  —  By  the 
Licensing  Act,  1872,  35  &  36  Vict.  c.  94,  s.  37, 
a  new  licence  shall  not  be  valid  unless  confirmed 
by  the  licensing  committee.  By  s.  74,  a  new 
licence  means  a  licence  granted  at  a  general 
annual  licensing  meeting  in  respect  of  premises 
not  theretofore  licensed  for  the  sale  of  intoxi- 
cating liquors  : — Held,  that  a  licence  to  sell 
exciscable  liquors  under  9  Geo.  4,  c.  61,  and  the 
Licensing  Act,  1872,  upon  premises  theretofore 
licensed  for  the  sale  of  wine  and  beer  only,  is  a 
new  licence  within  the  above  sections,  and  re- 
quires confirmation  by  the  licensing  committee. 
Marwiek  v.  Codlhi,  9  L.  R.,  Q.  B.  509  ;  43  L.  J., 
M.  C.  169  ;  30  L.  T.  719  ;  22  W.  R.  823. 

2.  Renewals. 

Application  for— At  what  Sessiong.] — Al- 
though a  beerhouse-keeper  may  apply  for  a  re- 
newal of  his  certificate  in  the  first  instance  to 
the  justices  at  their  adjourned  meeting,  he  can- 
not, upon  being  refused  a  certificate  at  the  ori- 
ginal meeting,  renew  his  application  at  the  ad- 
journed meeting.  Jlushworth,  Ex  parte,  23  L.  T. 
120. 

A  beerhouse-keeper  applied  at  a  licensing 
meeting  for  a  certificate,  which  was  unexpectedly 
opposed  on  the  ground  that  his  house  was  fre- 
quented by  prostitutes,  whereupon  the  justices 
refused  his  certificate.  He  thereupon  gave  fresh 
.  notices,  and  again  applied  for  a  certificate  at  the 
adjournment  day,  with  evidence  to  rebut  the 
charge,  when  the  justices  refused  to  hear  his  ap- 
l)lication,  on  the  ground  that  they  had  heard  and 
adjudicated  upon  it  at  the  former  meeting  : — 
Held,  that  they  were  justified  in  their  refusal.  Ih. 


Kotice  of  Meeting.]— G.  applied,  under 


for  renewal,  and  had  determined  to  adjoum 
eleven  cases,  amongst  which  was  G.'s,  for  the 
purpose  of  satisfying  themselves  of  the  value ; 
and  they  gave  notice  in  open  court  that  the 
eleven  cases  would  be  adjourned  to  the  24th  of 
September,  but  knowledge  of  this  was  not 
brought  home  to  G.  On  the  24th  of  September, 
G.  not  being  present,  the  justices  refused  to  renew 
his  licence  on  the  ground  that  the  premises  were 
not  of  the  requisite  value.  He  then  applied  for  a 
mandamus  to  the  justices  to  grant  him  a  licence  : 
— Held,  that  he  was  not  entitled  to  the  manda- 
mus, as  prayed  ;  but  that  the  justices  were  bound 
to  have  given  him  notice,  and  required  his  attend- 
ance at  the  adjourned  meeting,  and  that  a  man- 
damus must  be  granted  to  hold  an  adjourned 
licensing  meeting,  and,  after  notice  to  G.,  to 
hear  and  determine  his  application.  Reg,  v. 
Farquhar,^lj.  R.,  Q.  B.  258. 

Keglect    of    Oecnpier  —  Expiration   of 


35  &  36  Vict.  c.  94,  s.  42,  for  the  renewal  of  a 
licence  to  sell  beer,  by  retail  to  be  drunk  on  the 
premises,  and  attended  at  the  general  licensing 
meeting  in  August,  1873,  having  received  no 
notice  of  opposition,  and  not  having  been  re- 
quired to  attend  by  the  justices.  He  paid 
the  fees  to  the  justices'  clerk,  who  said 
"All  right,"  on  which  he  left,  supposing  his 
licence  would  be  renewed.  The  justices  had  by 
themselves  considered  the  various  applications 


Licence.] — S.,  tenant  of  a  house  and  licensed  to 
sell  exciscable  liquors  therein,  made  over  the 
house  in  June,  1881,  to  W.,  who  forthwith  sub- 
let it  to  B.  B.  applied  at  a  special  sessions  for  a 
transfer  of  the  licence,  which  was  opposed  by  S., 
and  refused.  At  the  time  of  the  general  licens- 
ing meeting  B.  was  in  occupation,  but  was  about 
to  leave,  owing  to  illness  in  her  family,  and  did 
not  apply  for  a  renewal  of  the  licence.  She  left 
shortly  afterwards  and  the  house  was  shut  up, 
and  no  exciscable  liquors  had  been  sold  there 
since  June,  In  September,  after  the  close  of  the 
licensing  meeting,  the  landlord  learnt  that  the 
house  was  vacant  and  took  possession.  The 
licence  expired  on  the  10th  of  October.  The 
landlord  af  tenvards  let  it  to  D.,  who,  in  January. 
1882,  applied  to  a  special  session  for  a  renewal  of 
the  licence  : — Held,  that  B.  as  occupier,  though 
not  holding  a  licence,  was  a  person  entitled  to 
apply  at  the  general  sessions  for  a  renewal  of  the 
licence,  and  that  the  event  mentioned  in  9  Geo. 
4,  c.  61,  s.  14,  of  the  occupier  of  a  house  being 
about  to  quit  the  same  neglecting  to  apply  at  the 
general  meeting  for  a  licence  to  continue  to  sell 
exciscable  liquors  therein,  had  occurred,  so  that 
an  application  under  that  section  could  be  made. 
Reg.  V.  Liverpool  (Jvsticeji),  or  Laneatthire  QJvs- 
tires)  or  Lawrenee,  1 1  Q.  B.  D.  638  ;  52  L.  J.,  M.  C. 
114  ;  49L.T.244  ;  32W.R.20  ;  47  J.  P.  696— C.  A. 
Held,  also,  overruling  Todd^  Ex  parte  (3 
Q.  B.  D.  407),  and  miite  v.  CoquetOale  {Jus- 
tices) (7  Q.  B.  D.  238),  that  it  was  not  necessary 
that  the  application  ^ould  be  made  before  the 
expiration  of  the  period  for  which  the  old  licence 
was  in  force,  and  that  the  justices  in  special  ses- 
sions had  jurisdiction  to  grant  the  application.  lb, 

Grant  on  Conditions.  ]~  At  a  general  annual 
licensing  meeting,  the  occupier  of  a  house 
licensed  as  a  public-house,  under  9  Geo.  4,  c.  61, 
applied  for  a  renewal  of  the  licence.  The  justices 
renewed  the  licence,  but  with  the  following 
notice  upon  it : — "  This  licence  is  renewed  on 
condition  that  the  licensed  premises  shall,  before 
the  next  general  annual  licensing  meeting,  be 
improved  and  made  of  the  annual  value  of  30/., 
in  default  of  which  this  licence  will  not  be  re- 
newed :" — Held,  that  the  justices  had  no  power  to 
impose  such  a  condition ;  that  the  provision  in 
the  Licensing  Act,  1872,  s.  46,  as  to  improving 
the  premises  does  not  apply  to  a  house  already 
licensed  under  9  Geo.  4,  c  61,  and  that  the  oon- 
[  dition  was  noil  and  void*    Reg,  y.  Exeter  (JuS' 
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tiees)y  or  Beg.  v.  Mann,  8  L.  R.,  Q.  B.  285  ;  42 
L.  J.,  M.  C.  35  ;  27  L.  T.  847  ;  21  W.  R.  329. 

Bestriction  to  original  PremiseB.] — ^For 

some  time  previously  to  February,  1874,  an  inn 
called  "  Newill's  hotel"  was  kept  by  N.,  part  of  the 
ground-floor  being  let  off  as  a  shop.  In  February, 
1874,  N.  transferred  the  licence  of  Newill's  hotel 
to  S.,  who  had  become  tenant  of  the  whole  house, 
including  the  shop.  In  July,  1874,  S.  took  in  the 
shop  to  the  inn,  and  in  August  applied  for  a 
renewal  of  his  licence.  The  renewal  was  not 
opposed,  nor  was  S.  required  to  attend  at  the 
licensing  meeting.  The  justices  renewed  the 
licence,  but  described  the  licensed  premises  there- 
on as  Newill's  hotel,  consisting  of  such  parts  of 
the  premises  as  were  lately  in  the  occupation  of 
N.,  "  and  used  by  her  under  and  for  the  purposes 
of  the  licence  granted  to  her  in  renewal  of  which 
this  licence  is  granted."  S.  appealed  to  the 
quarter  sessions  against  the  insertion  of  the  de- 
scription : — Held,  &at  the  licence  was  not  irregu- 
lar. Stringer  v.  Uuddersjield  (Justices)^  33  L,  T. 
668. 

Befosal — Gronndi  for.] — A  court  of  quarter 
sessions,  at  an  annual  licensing  meeting,  refused 
to  renew  a  licence  to  keep  an  inn,  alehouse,  and 
victualling  house,  on  the  ground  that  the  appli- 
cant declined  to  take  out  an  excise  licence  for 
the  sale  of  spirits : — Held,  that  this  was  not  a 
sufficient  legal  ground  for  such  refusal.  Beg.  v. 
Sylvester,  2  B.  &  S.  322. 

House  not  used  as  an  Inn.] — ^A  man  who 


had  had  a  public-house  licence  for  many  years 
was  refused  the  renewal  of  it,  on  the  ground  that 
the  neighbourhood  was  sufficiently  supplied,  he 
not  having  taken  out  an  excise  licence  or  used  his 
house  as  an  inn  : — Held,  that  the  application  was 
not  for  a  new  licence,  and  that  the  justices  had  a 
discretion  as  to  granting  or  refusing  the  applica; 
tion,  under  9  Geo.  4,  c.  61,  s.  1,  and  were  not 
fettered  by  the  limitations  in  ss.  8  and  19  of  32 
&  33  Vict.  c.  27,  which  are  confined  to  applica- 
tions for  licences  for  the  sale  of  beer,  cider,  and 
wine.  Be^.  v.  Smith,  or  Smith  v.  Herefordshire 
QJustices^,  48  L.  J.,  M.  C.  38  ;  39  L.  T.  604. 


When  Licence  Expired.] — A  new  occu- 


api>]ication,  and  may  exercise  a  discretion  in  re- 
fusing it.  Hargreaves  v.  Dawson,  24  L.  T.  428. 
A  house  had  an  existing  licence  on  the  1st  May, 
1869,  but  at  the  licensing  meeting  in  August  the 
licence  was  lost  on  account  of  the  personal  mis- 
conduct of  the  then  tenant.  At  the  licensing 
meeting  in  August,  1870,  the  present  tenant 
applied  for  a  certificate,  which  was  refused  on 
the  ground  that  he  had  not  shewn  the  necessity 
for  such  a  house  in  the  neighbourhood  : — Held, 
that  the  justices  were  justified  in  treating  such 
application  as  an  original  one,  and  in  exercising 
their  discretion  in  refusing  it.    Ih, 


Evidence  of  Character.] — ^If  an  applicant 


for  a  certificate  for  the  renewal  of  a  beerhouse 
licence  does  not  produce  evidence  of  good  cha- 
racter, the  justices  may  refuse  the  certificate  on 
the  ground  that  he  has  "  failed  to  produce  "  such 
evidence,  although  no  evidence  has  been  given 
against  him,  and  he  has  not  been  called  upon  for 
evidence  of  good  character,  and  it  has  been  the 
practice  of  the  justices  not  to  require  an  applicant 
to  produce  such  evidence  where  a  certificate  for 
renewal  of  a  licence  is  asked  for.  Morgan,  Ex 
parte,  23  L.  T.  605. 

Justices  in  licensing  sessions  refused  a  certifi- 
cate for  the  renewal  of  a  licence,  under  32  &  33 
Vict.  c.  27,  s.  19,  on  the  ground  that  the  appli- 
cant had  failed  to  produce  satisfactory  evidence 
of  good  character.  The  applicant  then  appealed 
to  quarter  sessions  under  9  Geo.  4,  c.  61,  s.  27  : — 
Held,  that  fresh  evidence  of  character  was  ad- 
missible before  the  quarter  sessions,  and  if  that 
was  satisfactory  he  was  entitled  to  a  certificate. 
Beg.  V.  Pilgrim,  6  L.  R.,  Q.  B.  89  ;  40  L.  J., 
M.  0.  3  ;  23  L.  T.  410 ;  19  W.  R.  99. 


Ho  NeceBsity  for  Licence.] — The  appcl- 


pier  of  an  inn  licensed  under  9  Geo.  4,  c.  61,  was 
refused  a  transfer  of  the  licence,  on  the  ground  of 
a  conviction  for  drunkenness.  Three  years  after- 
wards, at  the  first  licensing  meeting  after  the 
owner  was  able  to  obtain  possession  of  the  pre- 
mises, the  present  applicant  applied  for  a  renewal 
of  the  previous  licence,  and  was  -refused  on  the 
ground  that  the  neighbourhood  did  not  require  it. 
Upon  appeal,  the  quarter  sessions,  without  hear- 
ing the  merits,  decided  that  this  was  an  applica- 
tion for  a  new  licence,  and  that  they  had  no 
jurisdiction  under  35  &  36  Vict.  c.  94  :— Held, 
that  the  quarter  sessions  were  right,  and  that  the 
definition  of  renewal  of  a  licence  in  s.  74  refers 
only  to  a  licence  existing  during  the  previous 
year.    Tarhath,  Ex  parte,  %llj,T,h\X 

Forfeiture.] — Although,  under  the  32  & 

33  Vict.  c.  27,  s,  19,  justices  cannot  refuse  to 
grant  a  certificate  in  respect  of  a  house  which 
was  licensed  on  the  1st  May,  1869,  except  for  one 
of  the  causes  mentioned  in  s.  8,  yet,  if  the  licence 
has  been  actually  forfeited,  they  may  treat  a  sub- 
sequent application  for  a  certificate  as  an  original 


lant,  the  occupier  of  a  grocer's  shop,  had  for  several 
years  past  received  a  certificate  authorizing  him  to 
hold,  and  he  still  held,  a  licence  for  the  sale  by  re- 
tail of  beer  not  to  be  consumed  on  his  premises,  in 
pursuance  of  1  Will.  4,  c.  64,  and  the  acts  amend- 
ing the  same ;  it  was  admitted  that  he  was  a  person 
of  good  character,  that  his  shop  was  duly  qualified 
by  law,  and  that  his  application  to  justices  at  a 
general  annual  licensing  meeting  for  the  renewal 
of  his  certificate  was  duly  made.  He  was  duly 
served  with  notice  of  objection  to  his  application, 
on  the  ground  that  such  a  licence  was  not  re- 
quired in  his  district ;  and  the  justices  refused  to 
renew  his  certificate  on  this  ground  only  : — Held, 
upon  a  case  stated  by  quarter  sessions,  after 
appeal  thereto,  that  the  refusal  of  the  justices 
was  justified  by  s.  1  of  45  &  46  Vict.  c.  34.  Kay 
V.  Over  Darwen  (Justices),  or  Beg.  v.  Kay,  10 
Q.  B.  D.  213  ;  52  L.  J.,  M.  C.  90  ;  47  L.  T.  411  ; 
31  W.  R.  273  ;  47  J.  P.  388. 

Kotice  of  Objections.] — ^The  jurisdiction  of 
justices  as  regards  the  refusal  of  renewals  of 
oft  beer  licences,  under  the  Licensing  Acts, 
1872,  1874,  and  45  &  46  Vict.  c.  34,  can  only 
be  exercised  provided  the  applicant  for  renewal 
has  been  served  with  notice  of  objection,  and 
the  other  requirements  in  the  first  two  enact- 
ments above  stated  have  been  complied  with. 
Beg.  V.  Essex  (Justices),  46  J.  P.  761. 

The  appellant,  who  had  for  many  years  before 
and  during  1869,  held  an  excise  licence  for  the 
sale  of  beer  and  cider,  to  be  consumed  on  the  pre- 
mises, and  had  in  each  subsequent  year  regularly 
obtained  the  justices'  certificate  for  the  renewal 
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of  such  licence  in  pursuance  of  the  Wine  and 
Beerhouse  Act,  1869,  8.  19,  was,  in  December, 

1878,  convicted  of  Sunday  trading  at  prohibited 
hours,  and  the  conviction  was  indorsed  upon  the 
licence.    At  the  annual  licensing  meeting  in 

1879,  no  notice  having  been  served  upon  the 
appellant,  the  justices  (who  were  the  respon- 
dents), announced  that  the  apixiUant  having 
b6cn  convicted  must  attend  pei*sonally  at  the 
adjournment,  and  caused  a  letter  to  be  written 
by  their  clerk,  by  which  they  required  the  appel- 
lant to  attend  in  person  to  make  the  application, 
if  a  renewal  of  the  licence  were  applied  for.  At 
the  adjournment,  the  appellant  attended  and 
made  application  for  a  certificate,  but  the  re- 
spondents, without  hearing  any  evidence  on  oath, 
refused  the  application,  and  then  gave  no  ground 
for  the  refusal.  Quarter  sessions,  upon  appeal, 
affirmed  the  respondents'  refusal,  but  stated  a 
special  case  : — Held,  that  the  only  objection  to 
the  renewal  of  the  appellant's  licence  being  the 
indorsed  conviction  and  the  appellant  having  re- 
ceived no  notice  of  an  objection  of  which  the 
grounds  for  refusal  were  authorized  by  s.  8  of  the 
Act  of  1869,  the  i-cspondents  had  not  considered 
any  suflficient  grounds  of  objection  as  if  due  notice 
had  been  given  within  s.  42  of  the  Licensing  Act, 
1872,  and  s.  26  of  the  Licensing  Act,  1874.  Hcff. 
V.  Ikih%  42  L.  T.  735  ;  44  J.  P.  653. 

Enlargement  of  Premises.] — W.  bought  a  small 
two-storeyed  house  in  an  obscure  cross  street,  and 
on  applying  to  the  justices  for  a  transfer  shewed 
them  plans  representing  a  three-storeyed  house, 
which  he  had  also  bought  in  the  leading  thorough- 
fare, the  backyard  of  which  joined  the  backyard 
of  the  inn,  and  he  proposed  to  join  the  two  houses 
and  use  them  as  one.  The  justices  approved  and 
granted  the  transfer.  At  the  next  general  annual 
meeting  W.  informed  the  justices  that  he  had 
joined  the  two  houses,  thereby  doubling  the  pre- 
mises, and  no  one  opposing,  a  renewal  licence 
was  granted.  W.  was  then  charged  with  selling 
liquors  in  the  new  house  without  a  licence,  and 
the  justices  dismissed  the  case,  holding  the  new 
part  of  the  premises  covered  by  the  licence  ; — 
Held,  that  as  it  was  a  question  of  fact  for  the 
justices  whether  the  licence  covered  the  added 
portion  as  well  as  the  original  inn,  the  court 
could  not  interfere  in  any  way,  and  there  was  no 
question  of  law  involved.  Ballam  v.  Wiltshire^ 
or  lieg.  v.  Hampshire  {Justices),  44  J.  P.  72. 

Premises  substantially  the  same.] — A  house 
liccDsed  under  the  Licensing  Act,  1872  (35  k  36 
Vict.  c.  94),  for  the  sale  of  intoxicating  liquors  by 
retail,  was  enlarged  by  the  occupier,  and  the 
sale  of  such  liquors  was  carried  on  in  the  part 
added  : — Held,  that  the  licence  must  be  taken  to 
include  reasonable  additions  to  the  original  pre- 
mises, and  that  it  was  a  question  of  fact  whether, 
after  such  alterations,  the  premises  were  sub^ 
stantially  the  same  as  those  licensed,  lleg,  v. 
Raffles,  1  Q.  B.  D.  207 ;  45  L.  J.,  M.  C.  61  ;  34 
L.  T.  180;  24  W.  R.  536. 

If  a  licensed  alehouse  has  additions  made  to  it, 
it  does  not  follow  that  the  occupier  must  give  the 
notice  provideti  for  by  9  Geo.  4,  c.  61,  s.  10,  as 
**  for  a  house  not  theretofore  kept  as  an  inn."  It 
is  a  question  of  fact  for  the  justices,  whether  by 
such  additions  the  house  has  become  a  new  house. 
Reg.  V.  Smith,  15  L.  T.  178. 

The  occupier  of  a  licensed  house  added  to  his 
premises  the  atljoining  house,  and  made  them  all 


one  establishment.  Upon  applying  for  a  renewal 
of  his  licence,  the  magistrates  refused,  upon  the 
ground  that  the  premises  were  not  the  same, 
and  that  no  notice  had  been  given  as  for  an  ori- 
ginal licence.  Upon  an  appeal  against  this 
refusal,  the  quarter  sessions  renewed  the  licence, 
subject  to  a  case  as  to  whether,  under  the  cir- 
cumstances, the  notices  were  necessary :— Held, 
that  the  sessions  were  right  in  renewing  the 
licence,    lb, 

8iz-day  Licence  as  a  Sey6n-da7LiceiiDe.]-^The 

holder  of  a  six-day  licence,  under  the  provisions 
of  36  &  36  Vict.  c.  94,  s.  49,  is  not  entitled,  on 
the  renewal  of  his  licence,  to  exchange  it  for  an 
ordinary  or  seven-day  licence.  Reg,  v.  Cathcart^ 
4  L.  R.,  Ir.  667. 

3.  Tea:?sfebs. 

Application  to  Special  Sessions-— 9  Geo.  4, 
c.  61,  8.  14.]  —  llie  power  of  granting  a 
licence  at  special  sessions  under  9  Geo.  4,  c.  61, 
8.  14,  to  a  new  tenant,  where  a  person  duly 
licensed  under  that  act  gives  up  possession  of  the 
house  during  the  continuance  c^  his  licence,  ex- 
tends only  to  the  period  for  which  the  former 
tenant's  licence  would  have  lasted.  Todd,  Ex 
parte,  3  Q.  B.  D.  407  ;  47  L.  J.,  M.  C.  89. 

F.,  duly  licensed  under  9  Geo.  4,  c.  61,  on  the 
3rd  of  August,  1877,  gave  np  possession  of  the 
licensed  premises,  and  B.  became  tenant.  The 
licence  expired  on  the  10th  of  October  following. 
At  the  general  annual  licensing  meeting,  held  on 
the  28th  of  August,  1877,  B.  applied  for  a  trans- 
fer of  the  licence  to  him,  but  the  justices  refused 
the  application  on  the  ground  of  his  previous 
misconduct.  On  the  28th  of  September  B.  gave 
up  his  tenancy,  and  was  succeeded  by  G.,  who 
on  the  29th  of  November  also  gave  up  the 
tenancy,  and  was  succeeded  by  T.  After  giving 
the  proper  notices,  T.  applied  at  a  specif  ses- 
sions, under  9  Geo.  4,  c.  61,  s.  14,  for  a  licence  in 
respect  of  the  prcniises.  The  justices  declined  to 
entertain  the  application,  on  the  ground  that 
they  had  no  jurisdiction  : — Held,  that,  inasmuch 
as  the  application  was  made  after  the  expiration  of 
the  period  for  which  the  previous  licence  remained 
in  force,  the  decision  of  the  justices  was  right. 
Ih.  Overruled  in  Reg.  v.  Liverpool  {Justices'), 
or  Laficashire  {Justices),  or  Lawrence,  infra. 

K.,  licensed  to  sell  intoxicating  liquors  under 
9  Geo.  4,  c.  61,  died  on  the  27th  of  September. 
At  the  general  annual  licensing  meeting  on  the 
2iid  of  October  application  was  made  by  the 
lessees  of  the  house  for  a  fresh  licence,  without 
giving  the  requisite  notices  under  35  &  36  Vict, 
c.  94,  as  there  was  no  time  to  give  them.  This 
application  was  rejected,  on  the  ground  that  they 
were  not  in  occupation  of  or  about  to  occupy  the 
premises.  K.'s  licence  expired  on  the  10th  of 
October.  On  the  13th  of  November,  W.,  as  as- 
signee of  the  heir  of  K.,  gave  notice  that  he 
would  apply  at  the  special  sessions  on  the  4th  of 
December  for  a  new  licence  in  respect  of  the 
house  under  9  Geo.  4,  c.  61,  s.  14  :— Held,  follow- 
ing JSiinpkin  v.  Rirminghavi  {Justices)  (7  L.  R., 
Q.  B.  482),  that  the  justices  had  no  juri.«}diction 
to  entertain  the  application,  as  it  was  made  after 
the  expiration  of  the  period  for  which  the  pre- 
vious licence  remain«i  in  force.  White  v.  Ci*- 
qvetdale {Justices),  7  Q.  B.  D.  238  ;  SOL.  J.,  M.  C. 
128 ;  44  L.  T.  715  j  30  W.  R.  16  ;  46  J.  P.  539. 
See  next  ease. 
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S.,  tenant  of  a  honse  and  licensed  to  sell 
exciseable  liquors  therein,  made  over  the  honse 
in  June,  1881,  to  W.,  who  forthwith  sub-let 
it  to  B.  B.  applied  at  a  special  sessions  for  a 
transfer  of  the  licence,  which  was  opposed  by  S., 
and  refused.  At  the  time  of  the  general  licens- 
ing meeting  B.  was  in  occupation,  but  was  about 
to  leave  owing  to  illness  in  her  family,  and  did 
not  apply  for  a  renewal  of  the  licence.  She  left 
shortly  afterwards  and  the  house  was  shut  up, 
and  no  exciseable  liquors  had  been  sold  there 
since  June.  In  September,  after  the  close  of  the 
licensing  meeting,  the  landlord  learnt  that  the 
bouse  was  vacant  and  took  possession*  The 
licence  expired  on  the  10th  of  October.  The 
landlord  afterwards  let  it  to  D.,  who,  in  January, 
1882,  applied  to  a  special  sessions  for  a  renewal 
of  the  licence : — Held,  that  B.  as  occupier, 
though  not  holding  a  licence,  was  a  person  en- 
titled to  apply  at  the  general  sessions  for  a 
renewal  of  the  licence,  and  that  the  event  men- 
tioned in  9  Geo.  4,  c.  61,  s.  14,  of  the  occupier  of 
a  house  being  about  to  quit  the  same  neglecting 
to  apply  at  the  general  meeting  for  a  licence  to 
continue  to  sell  exciseable  liquors  therein,  had 
occurred,  so  that  an  application  under  that  sec- 
tion could  be  made.  Iteff.  v.  Liverpool  (Justices)^ 
or  iMiicashire  (Justices'),  or  Lawrence,  11  Q.  B.  D. 
638  ;  52  L.  J.,  M.  C.  114  ;  49  L.  T.  244  ;  32  W.  B. 
20  ;  47  J.  P.  596— C.  A. 

Held,  also,  overruling  Todd,  Ex  parte  (8  Q.  B. 
D.  407),  and  White  v.  Coquetdale  (Justices)  (7 
Q.  B.  D.  238),  that  it  was  not  necessary  that  the 
application  should  be  made  before  the  expira- 
tion of  the  period  for  which  the  old  licence 
was  in  force,  and  that  the  justices  in  special 
sessions  had  jurisdiction  to  grant  the  application. 
lb. 

Chaxige  of  Tenanoy.] — The  tenant  of  a  beer- 
house, holding  a  beerhouse  licence,  assigned  his 
interest  in  the  premises  to  another,  and  gave  up 
possession  to  him  on  the  14th  of  February.  At 
the  general  licensing  sessions,  on  the  6th  of 
March,  the  old  tenant  applied  for  a  certificate 
for  a  renewal  of  the  licence,  which  was  refused 
on  the  ground  that  be  had  been  convicted  of  an 
offence  under  32  &  33  Vict.  c.  27,  s.  8.  The  new 
tenant  had  not  time  after  the  transfer  to  him  to 
give  the  requisite  notices  to  enable  him  to  apply 
at  the  general  licensing  sessions  : — Held,  that  he 
was  entitled  to  apply  at  a  special  sessions,  under 
9  Geo.  4,  c.  61,  s.  14.  Ileg»  v.  Middlesex  (Justices), 
6  L.  R..  Q.  B.  781  ;  40  L.  J.,  M.  C.  184  ;  26  L.  T. 
41  ;  19  W.  R.  960. 

A  house  in  Middlesex  having  been  licensed  for 
some  years  under  9  Geo.  4,  c.  61,  L.,  the  licensed 
tenant,  gave  up  possession  on  the  6th  of  February 
to  T.  At  the  adjourned  general  annual  licens- 
ing meeting  on  the  24th  of  March,  application 
for  a  licence  was  made  on  behalf  of  T.  This  was 
refused,  and  no  appeal  was  made.  The  licence 
having  expired  on  the  5th  of  April,  the  house 
was  shut  up.  On  the  4th  of  May  T.  applied  to 
the  special  sessions,  who  refused  the  licence  on 
the  ground  that  the  renewal  of  the  licence  had 
been  refused  at  the  general  meeting.  T.  again 
applied  on  the  4th  of  July  to  the  special  ses- 
sions ;  and  the  justices  refused  a  licence  on  the 
ground  that  the  case  was  not  within  s.  14.  On 
appeal,  the  general  sessions  refused  on  the  same 
ground : — Held,  that,  having  applied  to  the 
general  licensing  meeting  and  been  refused,  T. 
could  not  afterwards  go  to  the  special  sessions. 


Meg.  V.  Ihylor,  7  L.  R.,  Q.  B.  487 ;  42  L.  J.,  M.  0. 
13. 

Under  9  Geo.  4,  c.  61,  where  a  house  which 
has  been  kept  as  an  hotel  without  a  licence  is 
transferred  to  a  new  occupier,  the  notices  for  a 
licence  must  be  given  by  the  new  occupier. 
Bryant  v.  Beattie,  4  Bing.  N.  C.  254  ;  5  Scott, 
751. 

W.,  duly  licensed  under  9  Geo.  4,  c.  61 ,  applied  at 
ageneral  licensing  meeting  on  the  15th  of  Septem- 
ber for  a  renewal  of  his  licence,  which  was  refused. 
The  licence  expired  upon  the  10th  of  October 
following,  and  he  then  ceased  to  sell  exciseable 
liquors,  but  continued  in  occupation  of  the  liouse 
until  the  13th  of  October ;  he  then  gave  up  pos- 
session to  S.,  who,  after  giving  the  proper  notices, 
applied  at  a  special  sessions  for  a  new  licence  in 
respect  of  the  premises.  The  justices  refused  the 
application,  on  the  ground  that,  as  W.  was  not 
licensed  within  the  terms  of  s.  14  at  the  time  of 
his  removal  from  the  house,  they  had  no  juris- 
diction : — Held,  that  the  decision  of  the  justices 
was  right.  Simpkin  or  Reg,  v.  Birmingham' 
(Justices),  7  L.  R.,  Q.  B.  482;  41  L.  J.,  M.  C.  102  ; 
26  L.  T.  620  J  20  W.  R.  702. 

Where  Female  Licensee  Harries  during  the 
Year.] — P.,  a  single  woman,  held  a  beerhouse 
licence  under  1  Will.  4,  c.  64,  in  the  country,  and 
in  November  she  married  H.,  who  applied  for  a 
transfer  to  himself,  under  9  Geo.  4,  c.  61,  s.  14, 
and  the  justices  refused  it,  holding  that  as  P.  was 
no  longer  the  real  resident  occupier,  the  licence 
became  void  on  her  marriage  : — Held,  the  justices 
were  wrong,  and  that  the  licence  remained  good 
till  its  expiration  on  10th.  October  then  next. 
irazell  V.  Middleton,  45  J.  P.  540. 

Discretion  of  Jastices.] — The  occupier  of  a 
house  licensed  under  9  Geo.  4,  c.  61,  having  been 
fined  for  an  offence  against  the  tenor  of  his 
licence,  was  ejected  by  his  landlord  on  the  17th 
of  May.  In  June,  H.  was  let  into  possession,  and 
on  the  5th  of  June  the  petty  sessions  ref  us^  to 
indorse  the  licence  to  H.,  under  5  &  6  Vict.  c.  44. 
H.  then  gave  up  possession,  and  at  the  general 
licensing  meeting  on  the  4th  of  September,  the 
house  was  unoccupied,  and  no  application  was 
made  for  a  licence.  A.  afterwards  became  tenant, 
and  applied  at  the  special  sessions  on  the  20th  of 
November  for  a  new  licence,  but  after  hearing 
the  case  on  the  merits  the  justices  refused  to 
grant  a  new  licence.  On  appeal,  the  quarter 
sessions,  finding  him  to  be  a  proper  person,  dis- 
missed the  appeal,  on  the  ground  that  the  grant- 
ing or  refusing  of  such  new  licence  was  within 
the  discretion  of  the  justices  at  special  sessions  : 
— Held,  that  the  justices  had  a  discretion  to  grant 
or  refuse  the  licence.  Beg.  v.  Rowell,  7  L .  R., 
Q.  B.  490 ;  41  L.  J.,  M,  C.  176  ;  26  L.  T.  732. 


Temporary    Transfer  —  Conviction    of 


Licensed  Perion— Under  the  Licensing  Act, 
1874,  s.  15,  application  was  made  at  a  special 
licensing  sessions  by  the  owner  of  a  beerhouse, 
licensed  continually  from  a  date  anterior  to  1869, 
the  tenant  of  which  had  been  convicted  of  felony, 
for  the  grant  of  a  licence  in  respect  of  the  same 
premises.  The  justices  refused  the  application, 
on  the  ground  that  the  house  was  of  a  disorderly 
character  : — Held,  that  the  justices  at  special 
licensing  sessions,  as  well  as  the  justices  at  the 
general  annual  licensing  meeting,  had  discretion 
so  to  refuse  the  application.    Beg,  v,  Rowell 
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(7  L.  R.,  Q.  B.  490)  followed.  Beg,  v.  Moore,  or 
Hertfordshire  {Justices),  7  Q.  B.  D.  642 ;  50 
L.  J.,  M.  C.  121 ;  45  J.  P.  768. 

Tram  for  to  new  Premises  where  original 

Premises  required  for  Public  Purposes.] — B.,  the 
holder  of  a  beerhouse  licence  in  the  country 
under  1  Will.  4,  c.  64,  got  notice  to  quit  his  house, 
as  it  was  taken  for  a  public  purpose,  and  he 
quitted  on  the  4th  October.  On  5th  November 
he  entered  on  another  house  about  two  miles  off, 
and  at  the  next  special  transfer  sessions,  on  2nd 
December,  applied  to  the  justices  for  a  transfer 
under  9  Geo.  4,  c.  61 ,  s.  14,  of  the  licence  of  the 
premises  which  had  been  taken  to  the  new 
premises ;  but  the  justices"  refused  it,  on  the 
ground  that  the  locality  of  the  new  house  was 
already  fully  supplied  with  licensed  houses  : — 
Held,  that  the  justices  had  an  absolute  discretion, 
and  that  it  could  not  be  interfered  with  by  the 
High  Court.  Boodle  v.  Birmingham  {Justices), 
45  J.  P.  635. 

Effect  of  preyions  Hearing.] — The  holder  of  a 
licence  to  sell  beer  in  a  house  of  which  he  was 
occupier,  gave  the  notices  required  by  32  &  33 
Vict.  c.  27,  8.  7,  of  his  intention  to  apply  for  a 
certificate  authorizing  a  licence  under  that  act 
for  the  sale  of  beer  in  that  house.  On  his  appli- 
cation at  the  general  annual  licensing  meeting 
on  the  20th  of  August,  the  certificate  was  refused 
upon  the  ground  that  he  had  been  convicted  of 
misconduct  when  occupying  another  licensed 
house.  The  meeting  was  adjourned  to  the  17th 
September.  On  the  26th  August  A.  gave  notice 
that  he  should  apply  at  the  adjourned  meeting 
for  a  certificate  in  respect  of  the  same  house  then 
occupied  by  him.  The  justices  refused  to  hear 
the  application,  and  upon  appeal  to  the  quarter 
sessions  the  appeal  was  dismissed,  on  the  ground 
that  the  notice  was  too  late  : — Held,  that  the 
refusal  of  a  certificate  to  the  former  occupier 
was  no  bar  to  the  application  by  A.  lleg.  v. 
Yorkshire,  W.  R,  (Justices),  Di*ake,  Ex  parte, 
5  L.  R.,  Q.  B.  33  ;  39  L.  J.,  M.  C.  17  ;  18  VV.  R. 
259  ;  10  B.  &  S.  84. 


4.  Pebsonal  Liability  of  Justices. 

Befasal  of  Licence.] — A  mandamus  was  re- 
fused where  justices  had  refused  an  application 
for  a  licence,  although  it  was  suggested  that  their 
refusal  proceeded  from  a  mistaken  view  of  their 
jurisdiction.  Rcjp  v.  Farringdon  Without 
{Justices),  4  D.  &  R.  735;  8,  P.,  Giles,  In.  re,  2 
Btr.  181. 

An  action  does  not  lie  against  justices  for  re- 
fusing to  grant  a  licence.  Bassett  v.  Godschall, 
3  Wils.  121. 

An  information  was  granted  against  justices  of 
the  peace  for  refusing  to  grant  an  ale  licence  from 
motives  of  resentment.  Rex  v.  Harris,  3  Burr. 
1716.    And  see  Rex  v.  Toung,  1  Burr.  656. 

An  information  against  a  justice,  upon  a  charge 
of  refusing  to  grant  a  licence,  will  be  refused  if 
tlie  reasons  assigned  for  the  refusal  prove  false 
in  fact.    Rex  v.  Athay,  2  Burr.  653. 

An  information  was  granted  for  refusing  to 
grant  licences  to  those  publicans  who  voted 
against  their  recommendation  of  candidates  for 
members  of  parliament  for  the  borough.  Rex 
V.  WiUiams,  3  Burr.  1317  ;  «S.  />.,  Rex  v.  Price, 
3  Burr.  1716. 


Improper  Orant.] — An  information  will  be 
granted  against  a  justice  of  the  peace,  as  well  for 
granting  as  for  refusing  an  ale  licence  improperly. 
Rex  V.  Holland,  1  T.  R.  692. 

Taking  Illegal  Pees.] — ^Wherethe  mayor  of  an 
ancient  borough,  in  which  he  was  also  a  justice 
of  the  peace,  took  a  fee  of  is,  from  a  publican 
resident  within  the  borough,  for  renewing  his 
annual  licence,  and  though  for  fifty-seven  years 
a  similar  fee  had  been  uniformly  received  by  the 
mayor  for  the  time  being,  from  every  publican 
within  the  borough  applying  to  renew  his  licence: 
— Held,  that  such  fee  was  illegal,  and  might  be 
recovered  as  money  had  and  received,  as  the  pay- 
ment could  not  be  considered  as  voluntary,  so  as 
to  preclude  the  party  from  recovering.  Morgan 
V.  Palmer,  4  D.  &  R.  283  ;  2  B.  &  C.  729. 

5.  Appeals. 

To  Quarter  Sessions — ^Befasal  to  Benew.] — The 

right  of  appeal  to  quarter  sessions  from  a  refusal 
of  licensing  justices  to  renew  a  certificate  for  a 
licence  to  sell  beer  not  to  be  consumed  on  the 
premises,  has  not  been  taken  away  by  the  Beer 
Dealers  Retail  Licences  Act,  1882  (45  &  46  Vict, 
c.  34),  s.  1.  Reg.  v.  Schneider,  or  Dovming  v. 
Schn^der,  11  Q.  B.  D.  66  ;  62  L.  J.,  M.  0.  61;  48 
L.  T.  482  ;  47  J.  P.  376. 

Sefusal  to  Benew— -When  Proper  Bemedy.  ] 

— By  the  Wine  and  Beerhouse  Act,  1869,  s.  8,  all 
the  provisions  of  9  Geo.  4,  c.  61,  ss.  27 — 29,  as 
to  appeal  (to  quarter  sessions)  from  any  act 
of  any  justice,  shall,  as  far  as  may  be,  have 
effect  with  respect  to  the  grant  of  certificates 
under  this  act.  By  the  Licensing  Act,  1872 
(35  &  36  Vict.  c.  94),  s.  75,  and  sched.  2, 
ss.  27—29  of  9  Geo.  4,  c.  71,  are  repealed, 
"  except  in  so  far  as  the  sections  relate  to  the 
renewal  or  transfer  of  licences  under  ss.  4  and 
14  of  the  same  act :  "—Held,  that  as  32  &  33 
Vict.  c.  27,  s.  8,  was  left  wholly  unrepealed,  the 
appeal  given  under  that  section  by  reference  to 
9  Geo.  4,  c.  61,  ss.  27 — 29,  remained,  notwith- 
standing the  repeal  of  those  sections,  and,  there- 
fore, justices  having  refused  a  certificate  for  a 
Licence  to  sell  beer,  kc,  not  to  be  consumed  on 
the  premises,  on  other  grounds  than  those  pre- 
scribed by  32  &  33  Vict.  c.  27,  s.  8,  the  court 
refused  a  mandamus  on  the  ground  that  the 
applicant  might  have  appealed  to  the  quarter 
sessions.  Reg.  v.  Sm  ith,  or  Lancash  ire  {Justices), 
8  L.  R.,  Q.  B.  146  ;  42  L.  J.,  M.  C.  46  ;  28  L.  T. 
129  ;  21  W.  R.  382. 

Befasal  of  Transfer— Special  Sessions.] — 

The  appeal  clauses  of  9  Geo.  4,  c.  61  (the  Intoxi- 
cating Liquors  Licensing  Act,  1828),  are  incor- 
porated in  37  &  38  Vict.  c.  49  (the  Licensing  Act, 
1874),  s.  15,  and  therefore  when  the  licence  of  a 
public-house  keeper  is  forfeited  by  conviction 
under  35  k  36  Vict.  c.  94,  s.  9,  and  the  o^oier  of 
the  premises  duly  applies  under  37  &  38  Vict.  c.  49, 
s.  15,  to  special  sessions  for  a  licence  and  it  is 
refused,  he  has  a  right  of  appeal  to  quarter 
sessions.  Reg,  or  Aetcton  v.  Yorkshire,  W.  R, 
{Justices),  11  Q.  B.  D.  417  ;  52  L.  J.,  M.  C.  99. 


Illegal  Procedure.] — When  the  decision 


of  justices  was  defective  by  reason  of  illegal  pro* 
cedure,  it  was  held  that  the  court  of  quarter 
sessions  had  no  jurisdiction  to  aflSxm  it,  as  it  was 
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within  their  province  to  consider  whether  the 
procedure  at  tne  licensing  meeting  was  legal  or 
not.    Heg.  t.  Eales,  42  L.  T.  735  ;  44  J.  P.  653. 

Entry  of— Bole  of  Sessions.] — ^A  court  of 

quarter  sessions  has  no  power  to  refuse  to  allow 
the  entry  of  an  appeal  against  the  refusal  of 
justices  to  grant  a  certificate  for  a  licence,  on  the 
ground  of  non-compliance  with  a  rule  of  the 
sessions  requiring  that  appeals  must  be  entered 
and  the  grounds  of  appeal  given  to  the  clerk  of 
the  peace  three  clear  days  before  the  first  day  of 
sessionsi  when  all  the  requirements  of  9  Geo.  4, 
c.  61,  s.  27,  have  been  complied  with.  lleg.  v. 
Pawlett,  29  L.  T.  390. 

A  court  of  quarter  sessions,  having  refused 
solely  on  sach  a  ground  to  allow  an  appeal  to  be 
entered  on  the  first  day  of  sessions,  made  an 
order  under  12  &  13  Vict.  c.  65,  s.  6,  for  the  pay- 
ment of  costs  by  the  appellant  to  the  respon- 
dents, as  on  an  appeal  which  had  not  been 
entered  or  prosecuted  : — Held,  that  the  order  for 
payment  of  costs  must  be  quashed.     11>, 

Person  aggrieved— Who  is.]— By  9  Geo.  4,  c.  61, 
8. 27,  any  person  who  shall  thizik  himself  aggrieved 
by  any  act  of  any  justices  in  execution  of  that 
itct,  may  appeal  against  such  act  to  the  quarter 
sessions  : — Held,  that  the  words  "  person  who 
shall  think  himself  aggrieved,"  means  a  person 
immediately  aggrieved,  as  by  refusal  of  a  licence 
to  himself,  by  fine,  and  not  one  who  is  conse- 
quentially aggrieved  ;  and  therefore,  that  where 
magistrates  had  granted  a  licence  to  a  party  to 
open  a  public-house  not  before  licensed,  within 
a  very  snort  distance  of  a  licensed  public-house, 
the  occupier  of  the  latter  house  could  not  appeal 
against  such  grant.  Bex  v.  Middlesex  QJtistiees)^ 
3  B.  &  Ad.  938. 

Borough  or  County  Sesfions.] — Under  9  Geo.  4, 
c.  61,  s.  27,  an  appeal  lies  to  the  county  quarter 
sessions  against  the  refusal  of  justices  in  special 
sessions  to  grant  an  alehouse  licence.  Meg,  v. 
J)eane,  2  Q.  B.  96. 

In  a  borough  having  a  separate  court  of  quarter 
sessions  under  5  &  6  Will.  4,  c.  76,  s.  103,  the 
recorder  cannot  try  an  appeal  against  such  re- 
fusal, that  power  being  withheld  from  him  by 
8.  106.  Jb, ;  S.  P.,  Jleff.  v.  Cockbum  or  Bristol 
(^Recorder),  4  El.  &  Bl.  265  ;  24  L.  J.,  M.  C.  43 ; 
1  Jur.,  N.  a  373. 

But  an  appeal  against  refusal  of  a  licence  by 
justices  of  such  borough  may  still  be  tried  at 
the  quarter  sessions.    Ih, 

Admisfibility  of  Fresh  Evidence.] — ^An  appli- 
cation for  a  licence  for  beer  to  bo  consumed  on 
premises  not  licensed  before,  was  refused  on  the 
groand  that  there  was  no  want  of  a  new  beer- 
houfie  in  the  neighbourhood.  On  appeal  to  the 
quarter  sessions  the  justices  refused  to  receive 
evidence  to  support  this  ground  of  refusal : — 
Held,  that  this  decision  was  wrong,  and  that  such 
an  inquiry  may  be  gone  into,  this  application  not 
coming  within  either  of  the  cases  where,  under 
32  &  33  Vict.  c.  27,  ss.  8,  19,  the  grounds  of  re- 
fusal are  limited.  Beg,  v.  Lancashire  {Justices'), 
Tyson,  In  re,  6  L.  R.,  Q.  B.  97  ;  40  L.  J.,  M.  C. 
17  ;  23  L.  T.  461  ;  19  W.  R.  204. 

At  an  annual  licensing  meeting  a  certificate 
for  the  sale  of  beer,  &c.,  to  be  consumed  on  the 
premises,  was  refused  in  respect  of  a  house 
whereof  a  liocnce  was  in  force  on  the  1st  of 


May,  1869,  for  the  sale  by  retail  of  beer,  &c.,  to 
be  consumed  on  the  premises.  The  ground  of 
refusal  was  that  the  applicant  failed  to  give 
satisfactory  evidence  of  character.  At  an  appeal 
to  the  quarter  sessions  evidence  not  before  given 
at  the  licensing  meeting  was  tendered  : — Held, 
that  the  appellant  had  a  right  to  a  rehearing  of 
the  case  at  the  quarter,  sessions,  and  that  fresh 
evidence  was  therefore  admissible.  Beg,  v.  Pil- 
grim, 6  L.  R.,  Q.  B.  89  ;  40  L.  J.,  M.  C.  3  ;  23 
L.  T.  410 ;  19  W.  R.  99. 

Costs.] — The  sessions  hearing  an  appeal  against 
the  refusal  of  justices  to  grant  a  licence  cannot 
adjourn  such  appeal  to  a  subsequent  session,  for 
the  purpose  of  awarding  costs  there,  after  taxa- 
tion in  the  interval.  Beg.  v.  Bel  ton,  11  Q.  B. 
379  ;  3  New  Sess.  Gas.  77  ;  17  L.  J.,  M.  C.  70. 

Upon  appeal  against  an  order  refusing  a  licence, 
under  9  Geo.  4,  c.  61,  the  sessions  in  October  dis- 
missed the  appeal,  and  ordered  the  appellant 
forthwith  to  pay  to  the  respondents,  or  to  whom 
they  should  appoint,  certain  costs.  The  order 
was  drawn  up  with  a  blank  for  the  amount  of 
the  costs.  The  sessions  were  adjourned  to 
November,  and  in  the  interval  the  clerk  of  the 
peace  taxed  the  costs  and  inserted  the  amount 
in  the  order.  The  January  quarter  sessions 
estreated  the  recognizances  of  the  appellant  and 
his  sureties,  upon  proof  that  a  demand  had  been 
made  of  the  costs,  and  non-payment : — Held, 
first,  that  12  &  13  Vict,  c  45,  s.  18,  did  not  take 
away  the  jurisdiction  given  by  9  Geo.  4,  c.  61, 
s.  27,  to  order  costs*  on  appeal  from  a  refusal  to 
grant  an  alehouse  licence,  but  gave  an  addi- 
tional remedv  for  enforcing  such  order.  Reg,  v. 
My  ^Justice's),  6  El.  &  Bl.  489  ;  25  L.  J.,  M.  0. 1 ; 
1  Jur.,  N.  S.  1017. 

Held,  secondly,  that  thero  was  no  forfeiture  of 
the  recognizances  at  the  sessions  in  October  or 
November ;  and  that  the  January  quarter  ses- 
sions had  jurisdiction  to  order  the  recognizances 
to  be  estreated,  under  3  Geo.  4,  c.  46,  s.  2.    Jb, 

Upon  an  appeal  against  a  refusal  of  justices 
at  petty  sessions  to  grant  an  alehouse  licence, 
the  quarter  sessions  reversed  such  refusal,  and 
ordered  the  licence  to  be  granted,  and  the  quarter 
sessions  further  ordered  the  justices  to  pay  the 
appellant  on  demand  35Z.  19«.  10^.  for  his  costs  : 
— Held,  that  that  part  of  the  order  awarding 
costs  was  bad,  inasmuch  as  it  did  not  follow  the 
directions  as  to  the  payment  of  costs  contained 
in  12  &  13  Vict.  c.  45,  s.  6,  and  11  &  12  Vict, 
c.  43,  8.  27,  which  require  the  costs  in  the  first 
instance  to  be  paid  to  the  clerk  of  the  peace. 
Beg.  T.  Peek,  20  L.  T.  393. 


IV.    OFFENCES  AGAINST  LICENCE. 

1.  Adultebatino  Liquobs. 

Penalties  for — liability.]  —  A  keeper  of  a 
beershop,  licensed  under  11  Geo.  4  &  1  WiU.  4, 
c.  64,  and  4  &  5  Will.  4,  c.  85,  is  liable,  not  only 
to  the  penalties  given  by  those  acts  for  the  adul- 
terating or  selling  adulterated  beer,  but  also  to 
the  penalties  given  by  56  Geo.  3,  c.  58,  s.  2,  for 
having  in  his  possession  any  of  the  prohibited 
articles  therein  specified,  or  any  other  article  or 
preparation  to  be  used  as  a  substitute  for  malt 
or  hops.  Att,'  Oen.  t.  Lockwood,  9  M,  &  W.  378  ; 
6  Jur.  171.    Afltoaed  in  error,  10  M.  &  W.  464. 

In  order  to  render  such  a  person  liable  to  those 
penalties  for  having  in  his  possession  any  of  the 
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articles  enumerated  in  56  Geo.  3,  c.  58,  8.  2,  it  is 
unnecessary  to  aver  or  prove,  either  that  the 
party  had  them  in  his  possession  to  be  used  as  a 
substitute  for  malt  or  hops,  or  that  he  had  them 
in  his  possession  with  any  criminal  intention.  lb. 
But,  where  an  information  is  for  having  in  his 
possession  any  article  not  designated  by  name 
in  that  section,  it  is  necessary  to  shew  that  it 
was  intended  to  be  used  as  a  substitute  for  malt 
or  hops  in  the  adulteration  of  beer.    lb. 

An  information  which  on  56  Geo.  3,  c.  58,  s.  2, 
charged  that  a  retailer  of  beer  received  and  took 
into,  and  had  in,  his  custody  and  possession,  a 
large  quantity  of  liquorice,  is  not  double.    lb, 

A  publican  sold,  as  a  bottle  of  gin,  liquid  com- 
posed of  26  per  cent,  alcohol,  70  per  cent,  water, 
and  4  per  cent,  sugar.  Evidence  was  adduced 
that  gin  was  sold  by  retailers  at  varying  strength 
from  proof  to  20  per  cent,  imder  proof.  This 
liquid  was  44  per  cent,  under  proof,  but  the 
analyst  said  he  should  call  it  *'  gin  whose  alco- 
holic strength  was  exceedingly  low."  Justices 
convicted  the  publican  under  the  Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  6  :— 
Hold,  that  the  facts  justified  the  finding  that 
this  liquid  was  not  of  the  quality  of  gin,  but 
that  the  excess  of  water  was  a  fraudulent  in- 
crease of  the  measure  of  the  article  within  the 
enacting  part  of  the  section.  Pashler  v.  Sievcnitt, 
36  L.  T.  862. 

A  publican  was  convicted  under  the  Sale  of 
Food  and  Drugs  Act,  1875  (38  k  39  Vict.  c.  63), 
s.  6,  for  selling  to  the  prejuc^ce  of  the  purchaser 
a  pint  of  gin  which  was  not  of  the  nature,  sub- 
stance and  quality  of  the  article  demanded  by 
such  purchaser.  A  person  asked  for  a  pint  of 
gin  at  the  publican's  premises.  He  said  that 
he  had  gin  at  28.  and  \8.  ^d,  per  pint.  The  pur- 
chaser bought  a  pint  at  the  latter  price.  On 
analysis  the  gin  was  found  to  contain  43*15  per 
cent,  of  water,  that  is,  it  was  43'15  below  proof, 
but  the  mixture  was  not  injurious  to  health. 
The  magistrate  found  that  there  was  no  recog- 
nized standard  of  alcoholic  strength  for  gin, 
but  that  it  varied  from  proof  to  twenty  under 
proof :  —  Held,  that  whether  the  mixture  in 
question  was  what  a  purchaser  buying  gin  with- 
out any  farther  description  would  reasonably 
expect  to  receive  was  a  question  of  fact  for  the 
magistrate  ;  and  that  there  was  sufl3icient  evi- 
dence to  justify  the  conviction.  Webb  v.  Knight^ 
2  Q.  B.  D.  530 ;  46  L.  J.,  M.  C.  264  ;  36  L.  T. 
791  ;  26  W.  R.  14— C.  A. 

By  s.  6  of  42  &  43  Vict.  c.  30,  it  is  provided 
that  "in  determining  whether  an  offence  has 
been  committed  under  38  &  39  Vict.  c.  63,  s.  6, 
by  selling  to  the  prejudice  of  the  purchaser 
spirits  not  adulterated  otherwise  than  by  the 
admixture  of  water,  it  shall  be  a  good  defence  to 
prove  that  such  admixture  has  not  reduced  the 
spirit  more  than  ....  35  degrees  under  proof 
for  gin."  The  appellant  sold  to  the  respondent 
gin  more  than  35  degrees  under  proof,  but,  at 
the  time  of  sale,  brought  to  his  knowledge  a 
printed  notice  hanging  up  in  the  room  to  the 
effect  that  all  spirits  were  sold  "  as  diluted 
spirits,  no  alcoholic  strength  guaranteed  : " — 
Held,  that  although  the  appellant  had  not  a 
good  defence  under  42  &  43  Vict.  c.  30,  s.  6,  he 
was  not  by  that  section  deprived  of  any  defence 
which  he  would  have  had  under  38  &  39  Vict. 
c.  63,  and  that  the  sale  not  having  been  to  the 
prejudice  of  the  purchaser,  no  offence  had  been 
committed  ondex  38  &  39  Vict,  c.  63,  8,  6.    Gage 


V.  Elsey,  10  Q.  B.  D.  518 ;  52  L.  J.,  M.  0.  44  j 
48  L.  T.  226  ;  31  W.  R.  500 ;  47  J.  P.  391. 

2.  Permitting  Unlawful  Assemblies. 

Known  Thieves.] — ^A  beerhouse-keeper  who 
occupied  a  place  where  cxciseable  liquors  were 
sold,  allowed  a  meeting  to  be  held  there  for  the 
purpose  of  getting  up  a  subscription  in  aid  of 
the  wife  and  children  of  a  man  charged  with  an 
offence,  or  for  procuring  means  for  his  defence. 
At  the  meeting  were  several  thieves,  or  reputed 
thieves,  who  were  known  by  him  to  be  such  ; 
but  no  disorderly  conduct  occurred,  and  the 
meeting  was  not  held  pursuant  to  any  unlawful 
design : — Held,  that  such  an  assemblage  is  for- 
bidden by  32  &  33  Vict.  c.  99  (Habitual  Criminals 
Act,  1869),  8.  10,  inasmuch  as  it  affords  oppor- 
tunity and  inducement  to  devise  crimes,  and 
that  he  was  guilty  of  an  offence  within  the 
meaning  of  the  section,  Marshall  v.  Fox, 
6  L.  R.,  Q.  B.  370 ;  40  L.  J.,  M.  C.  142  ;  24  L.  T. 
751 ;  19  W.  R.  1108. 

Information— Witnesses.]— On  the  hearing  of 
an  information  before  two  justices  of  the  peace, 
against  a  person  licensed  to  sell  exciseable  liquors 
by  retail,  for  that  he  did  "  unlawfully  and  kno\^- 
ingly  permit  and  suffer  persons  of  notoriously 
bad  character  to  assemble  and  meet  together  in 
his  house  and  premises  : " — Held,  that  he  was 
not  a  competent  witness.  Parker  v.  Green, 
2  B.  &  S.  299  ;  31  L.  J.,  M.  C.  133  ;  8  Jur.,  N.  S. 
409  ;  9  Cox,  C.  C.  169. 

3.  Permitting  Disoedeelt  Conduct. 

Suffering  Prostltntes  to  Assemble.]— By  the 
Towns  Police  Clauses  Act  (10  &  11  Vict,  a  89), 
s.  35,  every  person  keeping  any  house,  shop,  room, 
or  other  place  of  public  resort  for  the  sale  or 
consumption  of  refreshments  of  any  kind,  who 
suffers  prostitutes  to  assemble  therein,  is  subject 
to  a  penalty : — Held,  that  the  keeper  of  a  licensed 
alehouse  was  within  the  section,  which  was 
therefore  cumulative  upon  other  enactments  re- 
lating to  such  houses.  Cole  v.  dmlton,  2  El.  &  Bl. 
695  ;  29  L.  J.,  M.  C.  126  ;  6  Jur.,  N.  S.  698. 

Prostitutes,  as  such,  are  "persons  of  notori- 
ously bad  character"  within  the  meaning  of  the 
licence  granted  under  9  Geo.  4,  c.  61.  Parker  v. 
GreeJi,  infra, 

Scienter.]— The  fact  that  the  same  dis- 
orderly persons  had  been  seen  in  the  house  of  an 
innkeeper,  charged  for  unlawfully  permitting 
and  suffering  persons  of  notoriously  bad  character 
to  assemble  and  meet  together  in  his  house 
against  the  -tenor  of  his  licence  and  in  his 
presence,  upon  other  occasions  previously  to  the 
day  to  which  the  information  related,  was  evi- 
dence of  his  knowledge  of  their  character  and 
pursuits.  Parlter  v.  Green,  2  B.  &  S.  299;  9 
Cox,  C.  C.  169  ;  31  L.  J.,  M.  Q.  133  ;  8  Jur.,  N.  S. 
409  ;  10  W.  R.  316. 

In  order  to  convict  a  keeper  of  refreshment- 
rooms  licensed  under  23  &  24  Vict.  c.  27,  of  the 
offence  created  by  s.  32,  of  knowingly  suffering 
prostitutes  to  assemble  and  continue  upon  his 
premises,  it  is  not  necessary  that  there  should  be 
any  indecency  in  the  house  ;  all  that  the  magis- 
trate has  to  determine  is,  whether  the  fwjts 
proved  fairly  lead  to  the  inference  that  women 
came  to  the  house  to  the  keeper's  knowledge, 


not  merely  to  obtain  refreshment,  but  for  the 
purpose  of  meeting  men,  as  prostitutes.  JBelasco 
V.  Uannant,  3  B.  &  S.  13  ;  9  Cox,  C.  C.  203  ; 
31  L.  J.,  M.  C.  225 ;  8  Jur.,  N.  S.  1226  ;  6  L.  T. 
577  ;  10  W.  R.  867. 

W.,  a  freeman  of  the  Vintners  Company  of 
London,  selling  foreign  wines  without  licence, 
was  subjected  by  a  local  act  to  the  same  penal- 
ties as  those  licensed  to  sell.  In  his  house  one 
night  a  constable  saw  forty  prostitutes,  about 
half  of  them  taking  refreshments,  and  talking 
with  men,  and  he  told  W.  what  they  were.  An 
hour  afterwards  some  of  the  women  were  there 
with  other  prostitutes,  only  a  few  of  them  taking 
refreshments,  and  they  were  going  out  and 
coming  in  with  men.  There  was  no  indecent  or 
improper  behaviour : — Held,  there  was  evidence 
sufficient  to  sustain  a  conviction  against  W.  for 
suffering  persons  of  notoriously  bad  character 
to  assemble  and  meet  together  contrary  to  the 
licance.  Whitfield  v.  Bainbridge^  12  Jur.,  N.  S. 
919. 


Offence  by  Servant  in  Charge.] — If   a 
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hotel-keeper  for  suffering  gaming  on  his  licensed 
premises,  it  was  proved  that  a  police  constable, 
about  half-past  twelve  in  the  morning,  was  in 
the  street  in  which  the  premises  were  situate. 
Two  of  the  windows  had  the  blinds  up,  so  that 
the  constable  could  see  three  gentlemen,  and 
from  what  they  said  it  was  evident  that  they 
were  playing  cards.  He  waited  for  about  a 
quarter  of  an  hour,  when  the  front  door  was 
opened  by  one  of  the  waiters,  and  he  then  entered 
and  went  upstairs  to  the  room,  and  found  six 
gentlemen  round  a  table  with  a  quantity  of 
money  on  it.  The  manageress  of  the  hotel  said 
that  she  did  not  know  that  they  were  playing 
cards,  and  that  they  did  not  have  the  cards  of 
her,  and  her  statement  was  confirmed  by  the 
card-players,  who  were  in  a  private  room.  The 
hotel-keeper  having  been  convicted : — Held,  that 
the  case  must  be  sent  back  to  the  justices  with 
an  intimation  of  the  opinion  of  the  court  that, 
though  actual  knowledge  on  the  part  of  the 
hotel-keeper  or  his'  servants,  in  the  sense  of 
seeing  or  knowing  of,  the  card-playing,  was  not 
necessary  to  be  shewn,  yet  that  some  circum- 
stances must  be  proved  from  which  it  could  be 
inferred  that  they  connived  at  what  was  going 
on.    Ih, 

The  offence  of  suffering  gaming  on  licensed 
premises  may  be  committed  by  connivance,  either 
on  the  part  of  the  principal  or  the  person  in 
charge.  Rc'dgate  v.  Haynes^  1  Q.  B.  D.  89  ;  45 
L.  J.,  M.  C.  65  ;  33  L.  T.  779. 

A  gentleman  took  a  sitting-room  and  three 
bed-rooms  in  an  hbtel ;  one  of  these  bed-rooms 
was  occupied  by  himself,  the  other  two  by  a 
horse  trainer  and  a  jockey,  both  of  whom  lived 
in  the  immediate  neighbourhood.  The  hotel- 
keeper  retired  to  bed  shortly  before  11  P.M.  and 
the  hall  porter  was  left  in  charge.  Between  1.30 
and  2.16  the  following  morning  the  three  per- 
sons were  discovered  in  the  sitting-room  playing 
cards  for  money,  the  noise  they  made  having 
been  heard  outside  the  premises.  During  all  this 
time  the  hall  porter,  whose  duty  it  was  to  stay 
up  and  attend  to  customers,  was  in  a  parlour  at 
the  extreme  end  of  the  house  where  he  could  not 
hear  what  was  going  on  : — Held,  that  there  was 
sufficient  evidence  to  convict  the  hotel-keeper  of 
suffering  gaming  on  her  premises,  and  that  it 
was  unnecessary  to  prove  an  actual  knowledge 
on  her  part  of  what  was  going  on.     Ih. 


keeper  of  a  place  of  public  resort  leaves  his  place 
in  tbe  management  of  a  servant,  and  prostitutes 
are  suffered  to  meet  together  and  remain  in  the 
house,  contrary  to  2  &  3  Vict.  c.  47,  s.  44,  the 
mere  relation  of  master  and  servant  neither 
makes  nor  prevents  the  latter  from  being  an 
aider  and  abettor  in  the  offence  ;  and  if  the  ser- 
vant in  knowingly  suffering  the  prostitutes  to 
meet  together  and  remain  is  carrying  out  the 
master's  orders,  the  master  is  guilty  as  principal 
and  the  servant  as  aiding  and  abetting,  and  the 
latter  may  be  convicted  under  11  &  12  Vict.  c. 
43,  s.  5.  WiUan  v.  Stuart  or  Stewart j  3  B.  &  S. 
913  ;  32  L.  J.,  M.  C.  198  ;  9  Jur.,  N.  S.  1130. 

Permitting  House  to  be  nsed  as  a  Brothel — 
Eyidence.] — P.  was  a  licensed  victualler,  and 
during  his  absence  elsewhere  at  work,  the  police 
noticed  two  prostitutes  and  two  men  enter  the 
premises,  where  they  proceeded  a  little  later  to 
occupy  a  double-beaded  room,  and  after  three 
hours  the  police,  having  entered  the  house,  found 
the  two  women  concealed  in  the  bed  with  P.'s 
wife,  and  the  men  in  a  room  by  themselves.  No 
evidence  of  previous  misconduct  against  P.  was 
given,  and  his  wife  and  servants  gave  no  rebut- 
ting evidence  in  his  favour  : — Held,  that  there 
was  ample  evidence  that  P.  permitted  the  pre- 
mises to  be  a  brothel,  though  he  was  absent, 
and  no  previous  case  of  a  like  kind  was  proved ; 
and  that  the  justices  were  not  bound  to  state  a 
case,  there  being  no  point  of  law  raised  before 
them.  Reg,  v.  Holland  (^Lincolnshire  Justices)^ 
46  J.  P.  312. 

4.  pEBMiTTn^Q  Gaming. 

Eyidence  of  Knowledge. J — In  order  to  support 
a  conviction  under  the  Licensing  Act,  1872  (35 
&  36  Vict.  c.  94,  s.  17),  by  which  if  any  person 
licensed  under  the  act  "  suffers  any  gaming  or 
any  unlawful  game  to  be  carried  on  on  his  pre- 
mises •'  he  is  made  liable  to  certain  penalties — it 
is  necessary  to  give  some  evidence  of  actual  or 
constructive  knowledge  on  the  part  of  the  per- 
son charged  that  gaming  was  carried  on  on 
his  premises.  Boslcy  v.  Davies^  1  Q.  B.  D. 
84  ;  45  L.  J.,  M.  C.  27 ;  33  L.  T.  528  ;  24  W.  R. 
140. 

At  the  hearing  of  an  information  against  an 


By  Private  Friends.] — ^A  licensed  person  was 
after  the  hours  of  closing  bonA  fide  entertaining 
some  private  friends  at  his  own  expense,  and 
these  friends,  in  his  company,  were  playing 
cards  for  money.  He  was  convicted  under  the 
Licensing  Act,  1872,  s.  17,  for  suffering  gaming 
to  be  carried  on  on  his  premises : — Held,  that 
there  was  nothing  in  s.  30  of  the  Licensing  Act, 
1874  (37  &  38  Vict.  c.  49),  which  exempts  from 
liability  for  supplying  intoxicating  liquors  to 
private  friends,  to  render  this  conviction  unlaw- 
ful.   Hare  v.  Osborn,  34  L.  T.  294. 

An  innkeeper  is  guilty  of  an  offence  against 
the  tenor  of  his  licence,  if  he  allows  friends, 
whom  he  has  invited  for  the  purpose,  to  play  at 
cards  for  money  in  a  private  room.  Patten  v. 
Rhymer,  3  El.  &  El.  1  ;  29  L.  J.,  M.  C.  189  ;  6 
Jur.,  N.  8.  1030  ;  2  L.  T.  352  ;  8  W.  R.  496. 

Gaming,  what  is.] — ^A  licensed  person  suffered 
to  be  played  on  the  licensed  premises  a  game 
called  •*  puff  and  dart,"  the  object  in  which  is  to 
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hit  a  mark  on  a  target  with  a  small  dart  blown 
through  a  tube.  The  players  each  contributed 
2d.  as  entrance  money,  the  total  sum  so  contri- 
buted being  applied  to  the  purchase  of  a  rabbit 
as  a  prize  for  the  winner  of  the  game  : — Held, 
that  he  was  rightly  convicted  of  suffering  gaming 
on  the  licensed  premises  under  36  &  3G  Vict.  c. 
94,  8.  17,  sub-s.  1.  Jiew  v.  Ilarston,  3  Q.  B.  D. 
454 ;  47  L.  J.,  M.  C.  121 ;  39  L.  T.  233  ;  26  W.  R. 
915. 

Four  pci-sons,  including  a  licensed  beerseller, 
played,  on  the  licensed  premises,  twenty  or  thirty 
games  at  ten-pius  for  a  pint  of  beer  each  game, 
the  beer  being  supplied  as  it  was  won  or  lost, 
and  being  drunk  by  all  the  players,  but  paid  for 
only  by  the  losers  : — Held,  that  this  was  an  of- 
fence against  his  licence,  which  provided  that  he 
should  not "  knowingly  suffer  any  unlawful  games 
or  any  gaming  whatsoever"  (in  9  Geo.  4,  c.  61, 
ss.  13  and  21)  on  the  licensed  premises,  and  that 
he  had  been  rightly  convicted.  Danford  v. 
Taylor,  20  L.  T.  483. 

9  Geo.  4,  c.  61, 8. 21 ,  provides  that  an  innkeeper 
shall  not  "  knowingly  suffer  any  unlawful  games, 
or  any  gaming  whatsoever,"  in  his  inn.  A.  was 
convicted  upon  an  information  that  he  did 
"  knowingly  suffer  an  unlawful  game,  to  wit, 
the  game  of  dominoes,  to  be  played  in  his  house : " 
— Held,  that  the  information  charged  no  offence 
within  9  Geo.  4,  c.  61.  Reg.  v.  Athtini,  1  El.  & 
Bl.  286  ;  22  L.  J.,  M.  C.  1 ;  17  Jur.  501. 


6.  Pebmittino  Drunkenness. 

Person   Dnink   away  firom   the   Hoiue.]— A 

licensed  person  may  be  convicted  for  permitting 
drunkenness  on  his  premises  upon  evidence  that 
a  person  who  had  been  drinking  on  such  premises 
was  found  drunk  at  some  distance  from  them. 
Ethelitane  v.  Oswegtry  (Justices'),  32  L.  T.  339. 

Person  Drunk  on  his  own  Premises.]— The 

term  ''  licensed  premises  "  as  used  in  the  Licens- 
ing Act,  1872  (35  &  36  Vict.  c.  94),  s.  12,  means 
licensed  premises  while  they  are  open  to  the 
public  for  the  purposes  of  the  licence ;  conse- 
quently, a  licensed  person  who  is  found  drunk 
on  licensed  premises  in  his  own  occupation,  after 
licensed  hours  and  when  the  premises  are  closed 
to  the  public,  is  not  liable  to  a  penalty  under 
s.  12.  Lester  v.  Torrefit,  2  Q.  B.  D.  403 ;  46 
L.  J.,  M.  C.  280  ;  25  W.  R.  691. 

A  licensed  person  cannot  be  convicted  of  per- 
mitting drunkenness  under  s.  13  of  the  Licensing 
Act,  1872,  by  reason  of  getting  drunk  on  his  own 

E remises.     Wardmi  v.  Tye,  2  C.  P.  D.  74 ;  46 
,.  J.,  M.  C.  Ill;  35L.  T.  852. 

6.  Supplying  Liquor  to  Constables. 

Act  of  Servant.] — The  servant  of  a  licensed 
victualler  knowingly  supplied  liquor  to  a  con- 
stable on  duty,  without  the  authority  of  his 
superior  officer : — Held,  that  the  licensed  vic- 
tualler was  liable  to  be  convicted  under  35  k  36 
Vict.  c.  94,  8.  16,  sub-8.  2,  although  he  had  no 
knowledge  of  the  act  of  his  servant.  MuIUhs 
v.  Collins,  9  L.  R.,  Q.  B.  292 ;  43  L.  J.,  M.  C.  67 ; 
29  L.  T.  838 ;  22  W.  R.  297. 

7.  Selling  off  ob  on  the  Pbehises. 

On  the  Premises,  what  is.] — A  person  who 
had  a  licence  to  sell  beer  not  to  be  drunk  on  the 
premises  delivered  beer  to  a  costomer  through 


a  window  which  opened  on  a  highway,  who  then 
sat  down  on  the  window-sill  and  di-ank  it: — 
Held,  not  a  selling  of  beer  to  be  drunk  on  the 
premises  within  3  &  4  Vict.  c.  61,  s.  13,  and  4  & 

5  Will.  4,  c.  86,  s.  4.  Deal  v.  Schajield,  3  L.  R., 
Q.  B.  8  ;  37  L.  J.,  M.  U.  15 ;  17  L.  T.  143 ;  16 
W.  R.  77  ;  8  B.  &  S.  760. 

A  person  licensed  to  sell  beer  by  retail,  to  be 
drunk  or  consumed  off  the  premises,  supplied  a 
pint  of  beer  to  a  traveller,  who  sat  upon  a  bench 
placed  and  fastened  against  the  wall  of  the  house, 
returning  the  mug  in  which  he  was  served  : — 
Held,  that  the  beershop  keeper  was  properly 
convicted  of  the  offence  of  selling  beer  to  be 
drunk  on  the  premises,  within  4  &  5  Will.  4,  c. 
85,  s.  17.  Cross  v.  Watts,  13  C.  B.,  N.  S.  239  ; 
32  L.  J.,  M.  C.  73 ;  9  Jur.,  N.  S.  776 ;  7  L.  T. 
463  ;  11  W.  R.  210. 

A  person  licensed  to  sell  beer  not  to  be  drunk 
on  the  premises,  sold  beer  to  Y.,  who  brought 
a  jug  for  it  and  carried  it  across  the  highway 
to  the  cottage  of  S.,  about  fourteen  yards 
from  the  publican's  premises,  and  handed  the 
jug  to  S.,  who  was  standing  in  his  own 
garden.  S.,  having  drunk  some  of  the  beer, 
returned  the  jug  over  the  wall  to  Y.  and  others, 
who  also  drank  of  it  standing  on  the  pathway 
close  to  the  wall.  The  jug  was  refilled  two  or 
three  times,  and  the  beer  drunk  in  the  same 
way.  The  publican  received  the  money  for  the 
beer  on  each  occasion,  and  saw  or  might  have 
seen  what  was  going  on  : — Held,  that  this  evi- 
dence did  not  justify  a  conviction  of  the  publican 
under  35  &  36  Vict.  c.  94,  s.  5,  for  permitting 
drinking  "  on  the  premises  where  the  beer  was 
sold,  or  on  any  hignway  adjoining  or  near  such 
premises,  with  the  privity  or  consent  of  the  seller," 
Bath  V.  WhUe,  3  C.  P.  D.  175  ;  26  W.  R.  617. 

Sale  of  Sweets  and  made  Wines,]— By  9  Geo. 
4,  c.  61,  8.  18,  a  penalty  is  imposed  on  every 
person  who  shall  without  a  licence  sell  any 
exciseable  liquor  by  ixitail  to  be  drunk  on  the 
premises ;  and  by  s.  37,  exciseable  liquor  is  to 
include  sweets  or  wine,  which  now  are  or  here- 
after may  be  charged  with  duty  either  by  customs 
or  excise.  By  4  &  5  Will.  4,  c.  77,  s.  9,  the  excise 
duty  on  sweets  or  made  wines  is  repealed  ;  but 
the  duty  on  licences  to  be  taken  out  by  retailers 
is  continued,  and  all  such  licences  shall  still  be 
taken  out : — Held,  that  a  person  who,  since  4 

6  5  Will.  4,  c  77,  sold  sweets  or  made  wines  by 
retail  without  a  licence,  could  not  be  convicted 
under  s.  18  of  9  Geo.  4,  c.  61,  sweets  and  made 
wines  being  no  longer  exciseable  liquors.  Reg, 
V.  Lancashire  (jJuUices\  7  El.  &  BL  839  ;  3  Jur., 
N.  S.  1095 ;  S,  C,  nom.  Lancashire  (Justices)  v. 
Staffordshire  (Justices),  26  L.  J.,  M.  C.  171. 

Sale  of  Exoiseable  Liquors — ^Billiard  lioenee.] 

—  Exciseable  liquors  are  liquors  subject  to 
the  duty  of  excise;  and,  thei^ore,  beer,  upon 
which  an  excise  duty  is  no  longer  paid,  is  not 
an  exciseable  liquor.  A  person  was  licensed 
under  8  &  9  Vict  c.  109,  to  keep  a  house  for 
billiard  playing  ;  and  the  licence  provided  that 
he  should  not  knowingly  allow  the  consumption 
of  exciseable  liquors  in  the  house  by  persons 
resorting  thereto.  He  was  also  licensed  under 
3  &  4  Vict.  c.  61,  and  32  &  33  Vict,  c  27,  to  sell 
beer,  wine,  &c.,  to  be  consumed  in  the  house. 
He  had  allowed  the  consumption  of  beer  by 
persons  resorting  to  the  house  for  the  purpose  of 
playing  billiardsi  and  was  convicted  of  an  offence 
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keeping  it  open  after  10  p.m.    Mice  y.  Slee,  7 
Li,  K.y  C  P.  378» 


against  the  tenor  of  his  billiard  licence  : — Held,  | 
that  he  had  not  been  guilty  of  selling  ezciseable 
liquor,  and  was  wrongly  convicted.  Joneg  v. 
Whittaker,  5  L.  R.,  Q.  B.  541  ;  39  L.  J.,  M.  C. 
139  ;  22  L.  T.  636  ;  18  W.  R.  1197. 


8.  Selling  dubing  Prohibited  Houbb. 

Applicable  to  what  Homes.] — By  the  Licens- 
ing  Act,  1874  (37  &  38  Vict.  c.  49),  s.  3,  "All 
premises  in  which  intoxicating  liquors  are  sold 
by  retail "  are  to  be  closed  during  certain  hours: 
— Held,  that  this  enactment  was  not  confined 
to  premises  licensed  by  the  justices  to  sell  in- 
toxicating liquors,  but  included  premises  in 
which  intoxicating  liquors  were  sold  in  pursuance 
of  an  excise  licence  granted  under  24  &  25  Vict. 
c.  21.  Martin  v.  Barker,  60  L.  J.,  M.  C.  109  ; 
45  L.  T.  214  ;  29  W.  R.  789  ;  45  J.  P.  749. 

In  what  Place — Houri  of  Closing.] — ^A  place 
to  be  within  s.  16  of  3  &;  4  Vict.  c.  61,  must  be 
a  place  of  the  same  kind  as  those  mentioned 
before  it,  and  a  mere  aggregation  of  houses, 
though  separate  from  other  houses,  and  known 
by  a  distinct  name,  is  not  such  a  place,  within 
the  statute.     Scott  v.  Washington,  13  W.  R.  939. 

A  beerhouse  situated  in  a  collection  of  houses 
which  had  acquired  the  name  of  Bradley-green, 
which  does  not  contain  a  population  exceeding 
2,500,  though  part  of  a  parish  which  has  a  popu- 
lation exceeding  that  number,  may  be  kept  open 
until  eleven  o'clock  at  night.  Washington  v. 
Scott,  6  B.  &  S.  617. 

A  beerhouse  was  situated  in  a  hamlet  main- 
taining its  own  poor,  the  population  of  which  did 
not  exceed  2,500,  but  the  hamlet  was  part  of  a 
parish  the  population  of  which  exceeded  that 
number :— ^Held,  that  if  the  house  was  in  a  place 
which  had  not  the  required  population,  it  was 
also  in  a  parish  which  had  the  required  popula- 
tion, within  3  &  4  Vict.  c.  61,  s.  15,  Jind  therefore 
might  be  kept  open  until  eleven  o'clock  at  night. 
SmUh  V.  Bedding,  1  L.  R.,  Q.  B.  489  ;  35  L.  J., 
M.  C.  202  ;  12  Jur.,  N.  S.  618  ;  14  L.  T.  358 ;  6 
B.  &  S.  617. 

A  house  in  a  bamlei  which  is  more  than  one 
mile  distant  from  the  spot  used  as  a  ^)olling-place 
for  the  parliamentary  borough,  though  within 
one  mile  from  the  boundary  of  the  borough^  is 
not  privileged  to  be  kept  open  until  eleven 
o'clock  at  night.    Ih. 

A  beerhouse  was  situated  in  a  parish  partly 
within  a  borough  and  partly  in  a  county ;  the 
population  of  the  parish  exceeded  2,500,  but  the 
population  of  that  part  of  the  parish  which  was 
out  of  the  borough,  and  in  which  the  house  was  situ- 
ated, was  less  than  2,500.  The  amount  of  poor- 
rate  assessed  on  property  within  the  borough  was 
more  in  the  pound  than  that  assessed  on  property 
out  of  the  borough : — Held,  that  the  house  might 
be  kept  open  until  eleven  o'clock  at  night. 
Windsor  ▼.  Jeffery,  6  B.  &  S.  617. 

Teignmouth  is  divided  into  two  parishes,  viz., 
East  Teignmouth  and  West  Teignmouth.  The 
former  contains  less  that  2,600  inhabitants :  but 
the  two  together  contain  more  than  that  number : 
^-Held,  that  Teignmouth  was  a  place  in  which  a 
beershop  might  lawfully  be  kept  open  until  11 
P.M.,  under  3  &  4  Vict.  c.  61,  s.  16  (repealed), 
and  therefore  that  a  beerhouse-keeper  whose 
house  was  situate  in  East  Teignmouth,  was  not 
liable  to  be  oonvicted  under  that  gectiozi  for 


Order  for  "  Particular  Locality  "—Vali- 
dity.]—Under  25  &  26  Vict.  c.  35,  eleven  o'clock 
at  night  is  the  hour  appointed  for  closing  public- 
houses  in  Scotland,  although  in  special  cases, 
and  for  well-considered  reasons,  a  deviation  is 
allowed  with  reference  to  "any  particular 
locality  '*  requiring  it.  An  order  by  the  magis- 
trates of  Rothesay  for  closing  at  ten,  instead  of 
eleven,  though  limited  by  its  words  to  a  "  parti- 
cular locality,"  embraced  every  public-house  in 
the  burgh  : — Held,  that  the  oAier  was  ultra 
vires.  Macbeth  v.  Ashle^y,  2  L.  R.,  Sc.  App. 
352  ;  30  L.  T.  310. 

Grocer's  and  Draper's  Shop  joined — Draper's 
Open  after  Hours.  ] — A  person  being  licensed  to 
sell  by  rptail  intoxicating  liquors  to  be  con- 
sumed off  his  premises,  was  charged  with  keeping 
open  his  premises  for  the  sale  of  such  liquors 
after  ten  o'clock  at  night.  He  had  two  shops,  a 
grocer's  and  a  draper's  shop,  which  formed  part 
of  his  house,  and  both  shops  could  be  entered 
from  the  house  at  the  back,  as  well  as  by  the 
customera'  entrance.  The  grocery  business  was 
carried  on  in  a  shop  which  had  an  entrance  for 
customers  in  one  street,  and  the  drapery  business 
in  a  shop  which  had  an  entrance  for  customers 
in  another  street.  During  the  day  there  were 
means  of  going,  and  customers  occasionally 
passed  from  one  shop  to  the  other,  but  after  ten 
o'clock  shutters  or  partitions  were  put  up,  and 
all  means  of  communication,  except  through  the 
house,  prevented.  The  draper's  shop  was  kept 
open  till  after  ten  o'clock  at  night ;  but  before 
ten  o'clock  the  openings  between  the  two  shops 
were  shut,  and  the  grocer's  shop  left  in  darkness. 
The  justices  held  the  charge  proved,  and  con- 
victed him: — Held,  that  the  conviction  was 
wrong,  as  there  was  no  evidence  that  the  house 
was  open  for  the  sale  of  liquor  after  ten  o'clock. 
Brigden  v.  Heighcs,  1  Q.  B.  D.  330 ;  45  L.  J., 
M.  C.  68  ;  34  L.  T.  242  ;  24  W.  R.  272. 

The  occupier  of  a  draper's  and  grocer's  shop, 
who  is  licensed  to  sell  in  the  same  shop  wines 
and  spirits  not  to  be  consumed  on  the  premises, 
cannot  be  convicted  under  the  Licensing  Act, 
1874  (37  &  38  Vict.  c.  49),  ss.  3,  9,  for  keeping 
open  premises  for  the  sale  of  intoxicating  liquors 
after  prohibited  hours,  upon  mere  proof  that  the 
shop  is  kept  open  after  the  prohibited  hours, 
without  any  sale  or  exposure  for  sale  of  in- 
toxicating liquor.  Tassell  v.  Ovenden,  2  Q.  B. 
D.  383  ;  46  L.  J.,  M.  C.  228  ;  36  L.  T.  696  j 
25  W.  R.  692. 

T.  was  charged,  under  37  k  38  Vict.  c.  49,  ss. 
3,  9,  with  keeping  open  premises  (elsewhere 
than  in  the  metropolitan  district)  for  the  sale  of 
intoxicating  liquors  by  retail  after  ten  o'clock 
in  the  evening.  He  occupied  a  shop,  where  he 
sold  drapery,  grocery,  and  wines  and  spirits  not 
to  be  consumed  on  the  premises.  One  evening, 
after  ten  o'clock,  his  shop  was  found  open. 
There  was  no  proof  of  any  sale  or  exposure  for 
sale  of  intoxicating  liquors  after  ten  o'clock,  nor 
that  liquors  were  then  kept  in  any  other  place  in 
the  shop,  except  in  a  large  wooden  case  closed 
with  shutters  and  a  lock,  which  was  standing  in 
the  shop  with  a  printed  notice  on  it,  informing 
customers  that  wines  and  spirits  could  not  bi 
supplied  after  ten  o'clock  in  the  evening : — 
Held,  that  he  was  not  liable,  for  it  must  be 
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taken  that  the  premises,  as  regarded  the  sale  of 
intoxicating  liquors,  were  bona  fide  closed  at  ten 
o'clock.    lb. 

Public  Billiard-table  used  by  Lodgers  after 
Hours.]— By  8  &  9  Vict.  c.  109,  s.  13,  the  holder 
of  a  victusiUer's  license  who  keeps  a  public 
billiard-table,  and  allows  persons  to  play  thereon 
when  the  premises  are  not  allowed  to  be  open 
for  the  sale  of  wines,  &c.,  is  liable  to  a  certain 
jienalty.  By  37  &  38  Vict.  c.  49,  s.  10,  a  person 
licensed  to  sell  any  intoxicating  liquor,  to  be 
consumed  on  the  premises,  may  sell  such  liquor 
at  any  time  to  persons  lodging  in  his  house.  A 
man  held  a  victualler's  licence  for  a  certain 
house  at  H.  The  closing  hour  at  H.  on  week 
days  is  11  P.M.,  and  after  that  time  two  gentle- 
men, lodgers'  in  the  house,  were  found  playing 
billiards.  The  justices  thought  that  8  &  9  Vict, 
c.  109,  s.  13,  absolutely  prohibited  all  persons 
without  exception  from  playing  at  a  public 
billiard-table  during  closing  hours,  and  that  such 
prohibition  was  not  affected  by  37  &  38  Vict, 
c.  49,  s.  10.  Accordingly,  he  was  convicted  : — 
Held,  that  the  conviction  was  right.  Orenden 
V.  Raymond,  34  L.  T.  698. 

Evidenee  as  to  Sale.] — A.  went  to  a  beer- 
house ;  the  door  was  shut ;  the  landlady  said 
she  could  not  draw,  it  was  past  the  hour,  but  she 
said  she  would  give  A.  a  drop  of  beer,  which  she 
did.  She  refused  money,  but  said,  "You  may 
send  me  some  greens,"  which  was  done  : — Held, 
that  there  was  no  evidence  to  justify  a  conviction 
for  selling  beer  ^ter  the  hours  prescribed  by  the 
act  for  closing.    Peth-ericJt  v.  Sargent,  6  L.  T.  48. 


Persons  Privileged  —  Friends.]  —  A 


licensed  victualler,  entertaining  his  friends  in  his 
house,  is  not  liable  to  the  penalty  because  he  has 
given  them  refreshment  during  the  prohibited 
hours.     Oherton  v.  Hunter,  35  L.  T.  366. 

Nature  of  Liqnon  Sold.] — Upon  an  informa- 
tion before  justices,  under  11  &  12  Vict.  c.  49, 
for  the  sale  of  British  wine  within  the  prohibited 
hours,  it  was  proved  by  a  practical  chemist  that 
the  liquor  sold  contained  a  large  proportion  of 
alcohol,  and  the  justices  found  that  it  was  wine 
within  the  meaning  of  the  statute  : — Held,  that 
their  conclusion  was  warranted  by  the  evidence. 
Hams  V.  Jenn*,  9  C.  B.,  N.  S.  152  ;  30  L.  J., 
M.  C.  183  ;  3  L.  T.  408  ;  9  W.  R.  36. 

Application  of  Act  to  current  as  well  as 
fature  Licences.] — A  person  was  convicted  by 
justices  under  the  Licensing  Act,  1872,  s,  24,  for 
unlawfully  allowing  beer  to  be  consumed  on  his 
premises  at  the  hour  of  two  in  the  morning  of 
the  18th  Sept.  1872.  The  Licensing  Act,  1872, 
came  into  operation  on  the  10th  August,  1872,  but 
he  held  a  licence  authorizing  him  to  sell  by  retail 
exciseable  liquors,  without  limitation  of  hours 
except  on  Sundays,  which  was  expressed  to  con- 
tinue in  force  until  the  10th  Oct.  1872  :— Held, 
that  the  Licensing  Act  applied  to  current  licences 
from  the  passing  of  the  act,  as  well  as  to  future 
licences.  Jon^s  v.  Cooper,  28  L.  T.  496  ;  21  W.  R. 
732. 

9.  Being  ON  Premises  dubing  Prohibited 

Hours. 

Guesta  Invited  to  Bemaia  m  Friends.]— P. 


gave  a  dinner  to  some  friends  at  a  licensed  house 
kept  by  L.  On  the  breaking  up  of  P.'s  party,  L. 
invited  nine  of  P.'s  guests,  including  the  ap- 
pellant, to  remain  after  the  hour  for  closing,  to 
partake  of  two  bottles  of  claret  at  his  L.'s  expense. 
Upon  an  information  charging  these  nine  persons 
with  being  found  on  the  premises  during  pro- 
hibited hours,  the  justices,  though  satisfied  of  the 
bona  fides  of  the  transaction,  convicted  them 
under  s.  25  of  the  Licensing  Act,  1872,  on  the 
ground  that  the  landlord,  on  the  arrival  of  the 
hour  for  closing,  could  not  convert  them  into 
"private  friends,"  for  the  purpose  of  their  con- 
suming the  wine  so  supplied  to  them  by  him  : — 
Held,  that  the  conviction  was  right.  Corhett  v. 
IlaigJi,  5  C.  P.  D.  50 ;  42  L.  T.  185  ;  28  W.  R. 
430  ;  44  J.  P.  39. 

Private  Friend  Playing  Cards  for  Money.] — 

A  private  friend  of  a  licensed  person  bona  tide 
entertained  by  him  after  the  hours  of  closing  at 
his  OAvn  expense  within  the  Licensing  Act,  1874, 
s.  30,  was  playing  cards  for  money  on  the  licensed 
premises,  and  was  convicted  under  the  Licensing 
Act,  1872,  s.  25,  of  being  on  the  said  premises 
during  the  period  they  were  required  to  be 
closed : — Held,  that  the  appellant  was  not  on 
the  premises  in  contravention  of  the  provisions 
of  tne  Licensing  Acts  with  respect  to  the  closing 
of  licensed  premises,  and  that  the  conviction 
must  be  quashed.  Cooper  v.  Ofborne,  35  L.  T. 
347. 

10.  Selling  on  Sundays. 

General  Knle.]— The  11  k  12  Vict.  c.  49,  Is  not 
repealed  by  17  &  18  Vict.  c.  79,  or  by  18  &  19 
Vict.  c.  118,  and  it  is,  therefore,  an  offence  to 
open  a  public-house  on  Sunday  for  the  sale  of 
beer  therein  to  persons  not  being  travellers,  before 
half-past  twelve  o'clock  in  the  afternoon.  Ifrg, 
V.  Senior,  1  L.  &  C.  C.  C.  401  ;  9  Cox,  C.  C.469 ; 
33  L.  J.,  M.  C.  125  ;  10  Jur.,  N.  S.  647  ;  10  L.  T. 
428  ;  12  W.  R.  749. 

The  18  &  19  Vict.  c.  118,  applies  only  to  the 
afternoon  service.  HarrU  v.  Jennn^  9  C.  B.,  N.  S. 
152  ;  30  L.  J.,  M.  C.  183  ;  3  L.  T.  408  ;  9  W.  R.  36. 

Divine  service  on  Sundays  was  celebrated  in  a 
parish  church,  commencing  at  six  p.m.,  and  ter- 
minating about  eight  P.M.  The  only  other  service 
in  the  church  on  Sundays  was  in  the  morning  : 
— Held,  that  the  words  "usual  hours  of  after- 
noon divine  service,"  referred  to  the  usual  hours 
for  the  celebration  of  divine  service  in  the  after- 
noon as  commonly  understood,  and  therefore  that 
a  publican  was  not  liable  to  a  penalty  for  an 
offence  against  the  tenor  of  his  licence  in  keep- 
ing his  house  open  between  the  hours  of  six  and 
eight  P.M.,  service  performed  during  those  hours 
being  evening  service,  and  not  afternoon  service. 
Urg.  V.  Uncking  ham  shire  (^Justices),  or  Jfeg.  v. 
A'napp,  2  El.  &  i31.  447  ;  22  L.  J.,  M.  C.  1.39  ;  17 
Jur.  530 ;  1  C.  L.  R.  443. 

The  proviso  in  9  Geo.  4,  c.  61,  is  repealed  by 
the  subsequent  statutes  on  the  subject ;  and  the 
act  in  force  is  18  &  19  Vict.  c.  118,  which  permits 
Innkeepers  to  sell  exciseable  liquors  at  all  hours 
on  the  afternoon  of  Sunday,  Christmas-day,  or 
Good  Friday,  except  from  between  the  hours  of 
three  and  five,  and  after  eleven  P.M.  JReg.  v. 
Whitely,  3  H.  &  N.  143  ;  4  Jur.,  N.  S.  120 ;  S.  6% 
nom.  WhUeley  v.  Ueaton,  27  L.  J.,  M.  C.  217. 

Svnd&y— Meaning  of.]— By  s*  3  of  the  Licens- 
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ing  Act,  1874  (37  &  38  Vict.  c.  49),  "  aU  premises 
in. which  intoxicating  liquors  are  sold  by  retail, 
wherever  sitnate,  shall  be  closed  on  Christmas- 
day  and  Good  Friday,  as  if  Christmas-day  and 
Good  Friday  were  respectively  Sunday.  By  s.  1 
of  the  Sunday  Closing  (Wales)  Act,  1881  (44 
&  46  Vict.  c.  61),  all  such  premises  are  to  be 
closed  "during  the  whole  of  Sunday  :  "—Held, 
that  the  word  "  Sunday  "  in  the  Welsh  Act  has 
only  its  ordinary  meaning,  and  that  a  conviction 
under  that  act  for  unlawfully  keeping  open 
premises  for  the  sale  of  intoxicating  liquors  on 
Christmas-day  was  bad,  Forsdike  v.  Colquhoun, 
11  Q.  B.  D.  71 ;  49  L.  T.  136  j  47  J.  P.  393. 


During  Prohibited  Hours — Evidence.] — Upon 
an  information  against  a  beerhouse-keeper  for 
opening  his  house  for  the  sale  of  beer  before 
half -past  twelve  on  a  Sunday,  it  was  proved 
by  a  witness  that  he  went  to  the  house  on  a 
Sunday  at  thirty-fi^e  minutes  after  eleven  o'clock 
in  the  forenoon,  and  found  the  door  closed,  and 
haviug  knocked  he  was  admitted  ;  that  he  saw 
the  defendant  in  the  house,  and  went  into  the 
front  parlour  and  found  two  persons  there,  who 
were  lodgers  ;  that  he  went  into  the  back  par- 
lour, in  which  there  was  a  great  deal  of  tobacco 
smoke,  and  the  tables  in  the  room  were  wet ; 
that  he  went  thence  immediately  into  the  yard 
of  the  house,  in  which  there  are  two  privies, 
forming  part  of  the  premises ;  that  the  door  of 
one  of  the  privies  was  open  and  the  door  of  the 
other  was  shut ;  that  it  was  endeavoured  to  be 
closed  against  him,  but  he  forced  it  open,  and 
found  two  persons  in  the  privy,  both  of  whom 
were  men  of  the  town,  living  close  by ;  that 
one  of  these  men  had  a  pot  in  his  hand  which 
had  beer  in  it  with  fresh  froth  on  it,  and  that 
this  man  tried  to  make  away  with  the  pot  and 
prevent  its  being  seen,  by  putting  it  down  the 
seat  of  the  privy  : — Held,  sufficient  evidence  to 
support  a  conviction.  Finch  v.  Blundell,  5  L.  T. 
672. 

At  twenty  minutes  before  one  o'clock  A.M.  on 
Sunday  morning,  the  outer  entrance-door  of  an 
alehouse  was  wide  open,  the  bar,  tap-room, 
and  parlour  were  likewise  open,  and  in  them 
were  several  men  and  women,  some  of  whom 
were  residents  in  the  parish ;  a  man  and  three 
women  had  a  pint  cup  three-fourths  full  of  beer 
before  them,  and  the  landlady  was  collecting 
the  drinking-cans.  There  was  no  evidence  ns  to 
the  actual  seUing  of  beer  after  twelve  o'clock 
on  Saturday  night : — Held,  that  there  was  some 
evidence  to  justify  a  conviction  for  keeping  the 
house  open  for  the  sale  of  beer  before  half-past 
twelve  P.M.  on  Sundays,  Smith  v.  Vaux^  6 
L.  T.  46. 

The  evidence  in  support  of  an  information 
against  a  beerhouse-keeper  for  opening  his  shop 
on  Sunday  for  the  sale  of  beer  before  half -past 
twelve  P.M.  was,  that  a  little  after  midnight 
on  Saturday,  the  door  of  the  house  was  closed, 
and  all  appeared  quiet ;  that  a  little  after  two 
on  the  Sunday  morning,  persons  looking  through 
the  window  saw  a  man  drinking  with  the  pub- 
lican in  the  house,  and  that  afterwards  he  let 
the  man  out : — ^Held,  that  this  constituted  no 
evidence  of  the  offence  charged,  inasmuch  as  it 
did  not  appear  but  that  the  man  was  let  into 
the  house  on  the  Saturday,  or  that  the  house 
was  open  at  all  on  the  Sunday  before  he  was 
let  out.  Tervmnt  v.  Cumberland,  1  EL  &  Bl. 
401. 


Befreshment  House.] — A  licensed  refreshment- 
house  keeper,  although  he  does  not  hold  a  wine 
licence,  may  not  sell  articles  for  consumption  off 
the  premises  on  Sundays.  Jhiffell  v.  Curtis^  35 
L.  T.  853. 

flnnday  Closing  (Ireland)  Act— Boundary  of 
excepted  City.] — ^A  public-house  situate  within 
the  parliamentary  boundary  of  the  city  of  Cork, 
but  outside  the  municipal  boundary  of  the  city, 
does  not  come  within  the  exception  contained  in 
s.  1  of  the  Sale  of  Liquors  on  Sunday  (Ireland) 
Act,  1878,  excepting  Cork  and  certain  other 
cities  from  the  operation  of  the  act,  and  it  is 
therefore  an  offence  against  the  act  to  sell 
liquors  on  Sunday  in  such  public-house.  Knox 
V.  Kid7ieyy  4  L.  R.,  Ir.  597. 

Bona  fide  Traveller— Who  is.]— To  constitute 
a  traveUer,  within  18  &  19  Vipt.  c.  118,  s.  2,  it 
is  not  necessary  that  the  party  should  be 
journeying  on  business.  Atkinson,  v.  Sellers,  5 
C.  B.,  N.  S.  442;  28  L.  J.,  M.  C.  12  ;  6  Jur., 
N.  S.21. 

A  man  who  goes  to  a  place  a  short  distance 
from  his  home,  for  the  mere  purpose  of  taking 
refreshment,  is  not  a  traveller ;  but  one  who  goes 
to  an  inn  for  refreshment  in  the  course  of  a 
journey,  whether  of  business  or  of  pleasure,  and 
whether  on  foot  or  otherwise,  is  a  traveller. 
Taylor  v.  Humphreys,  10  C.  B.,  N.  S.  429  ;  30 
L.  J.,  M.  C.  242  ;  7  Jur.,  N.  S.  1288  ;  4  L.  T.  514 ; 
9  W.  R.  705. 

A  person  is  a  traveller  if  he  is  out  in  the  pur- 
suit of  health  or  pleasure,  but  not  if  he  goes 
abroad  for  the  purpose  of  going  to  a  public- 
house  ;  and  if  the  publican  has  reason  to  believe, 
when  he  supplies  refreshment,  that  he  is  supply- 
ing a  traveller,  he  ought  not  to  be  convicted. 
Taylor  v.  Humphreys,  17  C.  B.,  N.  S.  639  ;  34 
L.  J.,  M.  C.  1 ;  10  Jur.,  N.  S.  1153;  11  L.  T.  376  ; 
13  W.  R.  136. 

A  person  who  has  taken  a  ticket  for  a  journey 
by  railway  at  the  usual  time  before  the  starting 
of  the  train,  is  a  traveller  within  the  meaning  of 
the  2  &  3  Vict.  c.  47,  s.  42.  Fisher  v.  Howard, 
34  L.  J.,  M.  C.  42  ;  11  Jur.,  N.  S.  304  ;  11  L.  T. 
373  ;  13  W.  R.  145. 

A.  went  to  the  Victoria  Station,  Pimlico,  on  a 
Sunday,  and  obtained  a  ticket  to  proceed  by  a 
train  which  was  to  leave  the  station  at  ten  . 
minutes  before  one  o'clock  P.M.  At  twenty 
minutes  before  one  o'clock  the  refi'eshment-room 
at  the  station  was  opened,  and  thereupon  A.  went 
in,  and  was  served  with  some  fermented  liquor  : 
— Held,  that  he  was  a  traveller,  and  that  no 
penalty  was  incurred.    lb. 

Persons  arriving  by  train  at  a  railway  station 
distant  a  mile  from  the  town  in  which  they 
reside,  and  persons  resident  in  the  town  who  go 
to  the  station  for  the  purpose  of  meeting  a  train, 
arc  travellers  within  11  &  12  Vict.  c.  49,  s.  1. 
Pearhe  v.  Colmnn,  1  L.  R.,  C.  P.  324  ;  35  L.  J., 
M.  C.  118  ;  12  Jur.,  N.  S.  273  ;  14  W.  R.  439  ;  1 
H.  &  R.  393. 

If  a  licensed  victualler  in  a  rural  district 
opens  his  house  on  a  Sunday  before  12.30  P.M. 
for  the  purpose  of  supplying  travellers  with 
refreshments,  and  receives  persons  who  live  in 
the  neighbourhood,  he  is  not  liable  to  be  con- 
victed of  opening  his  house  for  the  sale  of  wine, 
spirits,  and  other  fermented  liquors,  unless  it  is 
shewn  that  the  persons  living  in  the  neighbour- 
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hood  were  supplied  with  refreshments  to  his 
knowledge.    Jo. 

C,  was  charged  before  jostices  with  haring 
opened  his  house  for  the  sale  of  wine  and  beer 
on  Sundays,  before  half-past  twelve.  He  kept  a 
refreshment-room  communicating  with  a  rail- 
way station  ;  he  had  a  notice  thereon  as  to  the 
penalties  incurred  in  case  of  persons  not  tra- 
vellers having  refreshment  during  prohibited 
hours  ;  he  had  ordered  his  servants  to  ask  per- 
sons if  they  were  going  by  train  ;  eight  persons 
were  in  the  room  within  the  prohibited  time  ; 
he  had  questioned  six  of  them,  but  his. servant 
neglected  to  question  two  who  came  in  during 
his  absence  ;  of  the  eight  persons,  four  were 
strangers  who  went  off  by  train  which  started 
shortly  after  their  entering  the  room  ;  the  others 
resided  about  a  quarter  or  half  a  mile  off,  and 
three  of  them  took  tickets  and  went  by  the  train, 
whilst  the  fourth  had  accompanied  his  son  who 
went  by  it.  The  justices  convicted  1-7- Held, 
that  the  conviction  was  wrong.  Copley  v.  JBur- 
ton,  5  L.  R.,  C.  P.  489 ;  39  L.  J.,  M.  C.  141 ;  22 
L.  T.  888. 

A.  walked  on  a  Sunday  to  a  spa  two  and  a 
half  miles  distant  from  his  residence  for  the 
purpose  of  drinking  the  mineral  water  there  for 
the  sake  of  his  health,  and  was  supplied  with  ale 
at  an  hotel  at  the  spa  before  half-past  twelve 
o'clock  in  the  afternoon  : — Held,  that  A.  was  a 
traveller  within  the  exception  in  s.  1  of  11  &  12 
Vict.  c.  49.  Ptplow  v.  Richardson,  4  L.  R.,  C.  P. 
168 ;  17  W.  R.  410. 


Onni  of  Proof.] — The  burden  of  proving 


that  a  person  is  not  a  traveller  is  on  the  informer. 
Taylor  v.  Humphreys  or  Humphries,  17  C.  B., 
N.  S.  539  ;  34  L.  J..  M.  C.  1  ;  10  Jur.,  N.  S.  1153  ; 
11  L.  T.  376  ;  13  W.  R.  136. 

Thje  law  that  upon  an  information  against  a 
beerhouse-keeper  for  opening  his  house  on  Sun- 
day for  the  sale  of  beer  within  the  hours  pro- 
hibited by  11  &  12  Vict.  c.  49,  s.  1,  except  as 
refreshment  for  travellers,  the  burthen  of  prov- 
ing that  persons  drinking  in  the  house  arc  not 
travellers,  is  upon  the  informer, — ^is  unaffected 
by  32  &  33  Vict.  c.  27.  Morgan  v.  Hedger,  5 
L.  R.,  C.  P.  485  ;  40  L.  J.,  M.  C.  13. 

Upon  a  complaint  against  a  keeper  of  an  ale- 
house under  2  &  3  Vict.  c.  47,  s.  42,  for  keeping 
his  house  open  for  the  sale  of  wine,  spirits,  &c., 
"  before  one  o'clock  on  Sunday  afternoon,  the 
same  not  beingfor  the  refreshment  of  travellers :" 
— Held,  that,  notwithstanding  s.  14  of  11  &  12 
Vict.  c.  43,  the  complainant  was  bound  to  prove 
affirmatively  that  the  persons  supplied  were  not 
travellers.  Davis  v.  Scraee,  4  L.  R.,  C.  P.  172 ; 
38  L.  J.,  M.  C.  79  ;  19  L.  T.  789  ;  17  W.  R.  411. 

An  information  was  laid  under  11  &  12  Vict, 
c.  49^  8.  1,  against  a  licensed  beerhouse-keeper, 
that  he,  on  a  Sunday,  did  open  his  house  for  the 
sale  of  beer  before  half -past  twelve  P.M.,  the 
same  not  being  as  refreshments  for  travellers.  On 
appeal  against  a  conviction  on  this  information : — 
Held,  that  it  was  not  necessary,  especially  since 
11  &  12  Vict.  c.  43,  s.  14,  to  give  evidence  nega- 
tiving the  exemption  as  to  travellers,  introduced 
in  s.  1  of  11  &  12  Vict.  c.  49,  and  negatived  on  the 
face  of  the  information,  but  that  it  lay  upon  the 
defendant  to  bring  himself  within  the  exemption. 
Tennant  v.  Cumberland,  1  El.  &  El.  401. 

If  a  person  licensed  to  sell  intoxicating  liquors 
on  his  premises  supplies  persons  within  the  hours 
prohibited  by  the  Liccnsmg  Act,  s.  24  (repealed), 


the  onus  lies  upon  him  of  shewing  that  the 
persons  so  supplied  are  bon&  fide  travellers. 
Roberts  v.  Humphreys,  8  L.  R.,  Q.  B.  483 ;  42 
L.  J.,  M.  C.  147  ;  29  L.  T.  387 ;  21  W.  R.  885. 
See  now  s.  10  of  37  &  38  Vict.  c.  49. 

Evidence  to  support  Conviction.] — ^A  policeman 
found  some  excursionists  and  some  persons  living 
about  a  mile  off  in  an  hotel  during  the  forbidden 
hours  on  Sunday.  The  manager  of  the  hotel 
stated  that  he  knew  they  were  all  excursionists, 
to  his  knowledge  no  one  was  served  with  refresh- 
ment who  had  not  a  ticket,  and  he  asked  all  if 
they  had  tickets.  Upon  the  policeman  naming 
one  of  the  persons  before  whom  some  drink  was 
standing,  that  person  said  he  was  not  an  excur- 
sionist, but,  seeing  the  door  was  open,  he  thought 
it  no  harm  having  a  glass  of  ale  : — Held,  that  a 
conviction  of  the  innkeeper  under  the  Licensing 
Act,  1872,  was  justified  by  this  evidence.  Watt 
V.  Glenister,  32  L.  T.  856. 


Scienter   and   Belief.]— A   public-house 


keeper  being  summoned  at  petty  sessions  for  keep- 
ing his  premises  open  on  Sunday  for  the  sale  of 
intoxicating  liquor,  the  magistrates,  after  stating 
in  open  court  that  they  found  on  the  evi- 
dence that  persons  supplied  with  drink  at  the 
premises  on  the  occasion  in  question  were  not 
bon&  fide  travellers,  convicted  the  defendant. 
The  conviction  did  not  upon  its  face  negative 
the  existence  of  a  belief  by  the  defendant  that 
the  purchasers  were  boni  fide  travellers,  nor  the 
taking  by  him  of  reasonable  precautions  to  as- 
certain whether  they  were  so  ;  and  it  appeared 
by  affidavit  that  the  magistrates,  though  re- 
quired by  the  defendant  to  find  these  questions, 
refused  to  give  any  further  reasons  for  their 
decision ;  but  that  they  had,  in  fact,  unanimously 
decided  both  points  against  the  defendant  before 
making  their  decision  in  the  case.  Upon  motion 
for  a  certiorari,  held,  per  Fitzgerald  and  Barry, 
JJ.  (diss.  O'Brien,  J.),  that  the  conviction  should 
stand.  Reg,  v.  Dublin  (Justices),  8  L.  R.,  Jr. 
274. 

Calculation  of  Distances.] — In  calculating  the 
distance  from  one  place  to  another  by  the  nearest 
publi  c  thoroughfare,  for  the  purpose  of  determining 
whether  the  definition  of  a  bona  fide  traveller  in 
37  &  38  Vict.  c.  40,  the  Licensing  Act,  1874,  s.  10, 
is  satisfied,  it  is  proper  to  measure  it  across  a 
navigable  estuary  where  there  is  a  public  ferry 
which  can  be  used  bv  any  person  on  payment  of 
a  toll.  Coulbert  v.  Trohe,  1  Q.  B.  D.  1 ;  45  L.  J., 
M.  C.  7  ;  33  L.  T.  340 ;  24  W.  R.  41. 

By  37  &  38  Vict.  c.  49,  s.  10,  a  person  shall  not 
be  deemed  a  bon&  fide  traveller  unless  the  place 
where  he  lodged  the  preceding  night  is  at  least 
three  miles  from  the  place  where  he  demands  to 
be  supplied  with  liquor,  such  distance  to  be  cal- 
culated by  the  nearest  public  thoroughfare.  C.'s 
licensed  house  was  on  the  opposite  shore  of  the 
Southampton  Water  from  the  town,  and  was  dis- 
tant from  the  town  by  water  over  a  mile,  and  by 
the  nearest  road  eight  miles.  There  is  an  ancient 
ferry  from  the  town  appurtenant  to  the  house, 
and  a  toll  is  also  paid  to  him  by  all  persons 
landing  from  boats  not  belonging  to  him.  The 
persons  supplied  with  refreshment  had  lodged 
the  night  before  in  the  town,  and  had  crossed  the 
water  in  their  own  boats  : — Held,  that  the 
Southampton  Water  was  a  public  thoroughfare 
within  B.  10 ;  and  a  conviction  that  0.  had 
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supplied  refreshments  at  prohibited  honrs  to  per- 1  acting  in  and  for  the  place  where  the  offence  is 
sons  not  being  bond,  fide  travellers  was  right.  Ih,  \  committed.    Reg,  v.  Wctgliorn^  1  El.  &  Bl.  647  ; 

22  L.  J.,  M.  C.  60 ;  17  Jur.  785. 


11.  Othbb  Offences. 

Frandnlent  Agreements.]  «The  carrying  on  by 
A.  of  the  business  of  retailing  beer  in  a  public- 
hoose  in  the  name  and  by  the  agency  of  B.,  the 
person  licensed  by  the  magistrates,  is  not  a  f  rand 
on  the  licensing  system.  Brooker  t.  Wood^  3 
N.  Ac  M.  96  ;  5  6.  &  Ad.  1052. 

An  agreement  entered  into  for  the  purpose  of 
enabling  a  person  to  sell  beer  and  spirits  without 
a  licence  is  Illegal,  a  licence  being  required  for 
the  protection  of  public  morals.  Ritchie  y. 
SmUh,  6  C.  B.  462  j  18  L.  J.,  C.  P.  9 ;  13  Jur.  63. 

Against  Police  Begnlations — Form  of  Oon- 
vietion.]— By  4  &  6  Will.  4,  c.  85,  s.  2,  every 
person  applying  for  a  licence  to  sell  beer  or  cider 
by  retail  to  be  drunk  on  the  premises  must  annu- 
ally deposit  with  the  excise  a  certificate  of  good 
character,  signed  by  six  householders.  By  s.  8, 
a  penalty  is  imposed  upon  summary  conviction 
on  any  person  who  shall  in  such  certificate  certify 
any  matter  as  true,  knowing  the  same  to  be  false. 
Other  sections  impose  a  duty  on  excise  licences 
for  selling  beer,  and  relate  to  the  revenue  of  the 
excise.  By  11  &  12  Vict.  c.  43,  s.  17,  summary 
conyictions  may  be  drawn  up  in  a  short  form. 
But,  by  s.  35,  nothing  in  the  act  shall  extend  to 
any  proceedings  under  or  by  virtue  of  any  of  the 
statutes  relating  to  the  revenue  of  excise.  A 
conviction  imder  s.  8  of  4  &  5  Will.  4,  c.  85,  for 
an  offence  against  s.  2,  was  dravni  up  in  the  form 
given  by  11  &  12  Vict.  c.  43  :— Held,  that  the 
conviction,  which  was  for  an  offence  against  a 
police  regulation  in  s.  2,  was  sufficient,  although 
there  were  in  the  statute  other  sections  relating 
to  the  revenue  of  excise.  Reg,  v.  Bakewelly  7 
El.  &  BL  848  ;  26  L.  J.,  M.  0. 150 ;  3  Jur.,  N.  S. 
1003. 

Beftuing  to  Admit  a  Constable.]— A.  was 
licensed  to  sell  beer,  to  be  consumed  in  his 
dwelling-house,  and  in  the  premises  thereunto 
belonging.  Next  to  his  house  was  a  yard,  and  at 
one  side  of  the  yard,  adjoining  to,  but  not  under 
the  same  roof,  was  an  outhouse  used  as  a  cellar. 
He  refused  to  adinit  a  constable  into  his  outhouse 
when  required  to  do  so : — Held,  that  an  offence 
had  been  committed  under  4  &  6  Will.  4,  c.  85, 
s.  7.  Reg,  v.  Tott,  30  L.  J.,  M.  0. 177  ;  7  Jur., 
N.  8.  630  ;  4  L.  T.  306 ;  9  W.  R.  663. 

Held,  also,  that  the  penalty  for  a  second  offence 
is  suspension  of  the  licence,  and  that  a  pecuniary 
fine  cannot  be  added.    lb. 


V.    CONVICTION  AND  PUNISHMENT  BY 

JUSTICES. 

1.  Conviction. 

Jurisdiction — Venue.] — Justices  of  a  county, 
under  18  &  19  Vict.  c.  118,  have  jurisdiction  to 
hear  an  offence  of  Sunday  trading  during  the 
prohibited  hours  against  a  beer  retailer,  and  it  is 
not  necessary  to  allege  that  they  are  justices 
acting  in  and  for  the  petty  sessional  division. 
Reg.  V.  Shaw,  infra. 

The  jurisdiction  to  convict  of  the  offence  of 
using  a  false  certificate  for  the  purpose  of  ob- 
taining a  licence  to  retail  beer,  is  in  the  justices 

*  VOL.  IV. 


fleoond  Offenoe.]— In  August,  1869,  a  beer- 
house keeper  was  convicted  of  keeping  her  house 
open  for  the  sale  of  beer  on  Sunday,  l^fore  half- 
past  twelve  o'clock  in  the  day-time.  On  the  6th 
October,  1869,  she  was  convicted  for  refusing  to 
admit  a  constable  to  her  premises  : — Held,  that 
the  justices  had  power,  under  32  &  33  Vict.  c.  27, 
s.  17,  to  treat  this  as  a  second  offence,  and  under 
4  &  6  Will.  4,  c.  87,  s.  7,  to  order  that  she  should 
be  disqualified  from  selling  beer,  &c.,  by  retail, 
for  the  space  of  two  years.  Shorty  Ex  parte^  5 
L.  R.,  Q.  B.  174  ;  39  L.  J.,  M.  C.  63  ;  22  L.  T.  94. 

Searoh  Warrant  for  Lieensed  Premises.] 

— Complaint  having  been  made  under  s.  11  or 
the  Betting  House  Act,  1853,  a  search  warrant 
was  issued  thereunder,  and  certaiu  licensed  pre- 
mises searched  by  the  police  : — Held,  that  the 
justices  had  jurisdiction  to  issue  the  warrant  in 
respect  of  licensed  premises :  and  that  the  powers 
of  the  police  under  such  wasrant  were  not  re- 
stricted by  the  words  of  the  section,  **  all  such 
persons  found  therein,"  to  all  such  persons  as 
were  actually  engaged  in  contravening  the  Bet- 
ting House  Act,  or  in  aiding  and  abetting  the 
contravention  thereof.  Anderson  v.  Hunie,  46 
J.  P.  825. 

Prooeedingi  —  Validity  of  Indiotment.] — ^An 
indictment  alleged  that  K.  was  licensed  to  sell 
beer  by  retail  on  the  premises ;  that  he  was  duly 
summoned  to  appear  before  justices  acting  in  and 
for  a  county  to  answer  an  information  and  com- 
plaint for  selling  beer  in  his  house  during  the  pro- 
hibited hours  on  a  Sunday  ;  that  he  appcarea  at 
the  petty  sessions  ;  and  that  the  defendant  ap- 
peared as  a  witness  for  him,  and  committed  the 
alleged  perjury.  At  the  trial  it  appeared  that  a 
policeman  reported  the  case  to  his  superintendent, 
who  went  to  the  clerk  of  the  justices  and  narrated 
what  the  policeman  had  said,  whereupon  the 
clerk  filled  up  a  blank  summons  against  K.  The 
superintendent  took  the  summons  to  a  justice^ 
who  read  it  and  signed  it  without  further  inquiry, 
and  the  summons  was  served  on  K.  K,  appeared 
in  pursuance  of  it,  and  called  the  defen(mnt  as 
his  witness  : — Held,  that  it  was  not  necessary  on 
the  trial  of  the  indictment  to  prove  that  an  in- 
formation was  laid  as  the  basis  of  the  summons. 
Reg.  V.  Shaw,  10  Cox,  0.  C.  66 ;  11  Jur.,  N.  S. 
416  ;  12  L.  T.  470. 

Validity  of  Conviotions—Veceisary  Forms.] — 
A  conviction  for  keeping  open  a  beer-house,  at 
times  prohibited  by  the  order  of  justices,  under 
11  Geo.  4  and  1  Will.  4,  c.  64,  and  4  &  5  Will.  4> 
c.  85,  is  bad,  if  it  omits  to  aver  that  the  justices 
made  such  an  order,  and  to  state  the  particular 
time  at  which  the  beer-house  was  so  kept  open. 
Newman  v.  Hardwiek,  3  N.  &  P.  368  ;  8  A.  &  E. 
124  ;  1  W.,  W.  &  H.  284  ;  2  Jur.  493. 

A  conviction  under  1 1  Geo.  4  &  1  Will.  4,  c.  64^, 
and  4  &  6  Will.  4,  c.  85,  for  keeping  a  house  open 
for  the  sale  of  beer,  and  selling  b^r,  and  suffer- 
ing it  to  be  drunk  on  the  premises,  at  a  time  of 
day  prohibited  by  an  order  of  justices,  and  fining 
the  party  charged  in  a  single  penalty  for  "  the 
offence,"  is  bad,  as  it  charges  three  distinct 
offences.  Newman  ▼,  Bendyshe,  2  P.  &  D.  340  ; 
10A.&E.  11. 

O  O 
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In  a  conviction  under  11  Geo.  4  &  1  WilL  4,  c. 
64,  8.  13,  and  4  &  5  Will,  4,  c.  85,  awarding 
penaltiea  against  a  publican  for  permitting  dis- 
orderly conduct  in  his  house,  it  is  not  necessary 
to  state  that  the  house  was  in  the  division  for 
which  the  justices  acted,  Wray  v.  Toke^  12 
Q.  B.  492  ;  3  New  Sess.  Cas.  290 ;  17  L.  J.,  M.  C. 
183;  12Jur.936. 

It  need  not  be  averred  in  such  conviction  that 
the  penalty  was  proceeded  for  within  three 
calendar  months  next  after  committing  the  of- 
fence,   lb. 

It  is  sufficient  in  such  conviction  (being  subse- 
quent to  4  &  5  Will.  4,  c.  85),  and  in  a  warrant 
founded  on  it,  to  allege  that  the  publican,  being 
a  seller  of  beer  by  retail,  and  Ucensed  to  seU 
the  same  by  retail,  to  be  drunk  and  consumed  in 
and  upon  his  premises,  under  the  provisions  of 
the  statutes  in  that  case  made  and  provided,  per- 
mitted, &C.,  against  the  tenor  of  the  licence 
granted  to  him  under  the  provisions  of  the  said 
statutes,  and  contrary  to  the  form  of  the  said 
statutes,  without  further  pointing  out  the  sta- 
tutes; and  the  mention  of  *' statutes,"  (not 
statute)  is  correct.    lb. 

The  charge  in  such  conviction  of  permitting 
''drunkenness  and  other  disorderly  conduct" 
against  the  tenor  of  such  licence,  not  naming  the 
parties  who  were  permitted  to  misbehave,  nor 
stating  the  terms  of  the  licence,  is  not  too  vague, 
nor  is  the  charge  double.    lb. 

In  stich  conviction  the  words  ''this  being  ad- 
judged to  be  his  second  offence  against  the  pro- 
visions of  the  aforesaid  statutes  "  are  a  sufficient 
adjudication  on  that  point,  under  s.  13  of  11 
Geo.  4  &  1  Will.  4,  c.  64,  without  further  shewing 
the  nature  of  the  first  offence.    lb. 

The  justices  having  awarded  a  penalty  of  102., 
one  moiety,  after  deducting  costs  of  conviction, 
to  the  use  of  A.,  and  the  other  moiety,  after  de- 
ducting the  costs  as  aforesaid,  to  the  use  of  6. : — 
Held,  that  the  penalty  was  well  imposed,  and 
the  adjudication  not  made  bad  by  the  award  of 
costs.    lb. 

A  conviction  under  4  &  5  Will.  4,  c.  85,  8.  8, 
for  signing  a  false  certificate  to  enable  a  person 
to  obtain  a  licence  for  the  sale  of  beer,  drawn  up 
according  to  the  form  in  Sched.  L(l)toll&12 
Vict.  c.  43,  is  valid.  Jleg.  v.  Bakewell,  7  El.  & 
Bl.  848  ;  26  L.  J.,  M.  C.  150  ;  3  Jur.,  N.  S.  1003. 

2.  Penalties. 

By  whom  Beeoverable.] — By  11  Geo.  4,  &  1 
Will.  4,  c.  64,  8.  15,  penalties  are  recoverable 
upon  the  information  of  any  person  before  two 
justices,  acting  in  petty  sessions,  in  and  for  the 
division  or  pUce  in  which  the  house  is  situate 
where  the  offence  was  committed.  Beg;  v.  Eaw- 
lins,  8  C.  &  P.  439. 

To  whom  Payable.]  —  When  justices  of  a 
borough,  which  has  a  separate  commission  of 
the  peace,  but  not  a  separate  court  of  quarter 
sessions,  in  the  exercise  of  their  summary 
jurisdiction,  impose  penalties  for  offences  against 
the  general  law,  they  act  for  the  county,  and 
the  penalties  must,  under  11  &  12  Vict.  c.  43,  s. 
31,  be  paid  over  by  their  clerk  to  the  treasurer 
of  the  county  or  place  to  the  quarter  sessions  of 
which  the  appeal  from  their  decision  lies  ;  and 
it  makes  no  aifference  that  the  borough  has  a 
separate  commission  of  the  peace.  Winn  v. 
MoMtiian,  4  L.  R.,  Ex.  292  ;  38  L.  J.,  Ex.  200. 


The  24  k  25  Vict.  c.  75,  b.  4,  which  declares 
that  in  9  Geo.  4,  c.  61,  the  words  "county  or 
place "  include  any  borough  having  a  separate 
commission  of  the  peace,  though  not  a  separate 
court  of  quarter  sessions,  only  applies  to  the 
power  of  granting  and  withdrawing  licences 
contained  in  that  act,  and  does  not  affect  the 
application  of  penalties  fixed  by  s.  26.    lb. 

A  penalty  imposed  under  9  Geo.  4,  c  61,  s.  26, 
by  justices  for  a  borough  which  has  a  commis- 
sion of  the  peace,  but  no  court  of  quarter  ses- 
sions, is  payable  to  the  treasurer  of  the  county  in 
which  such  borough  is  situate,  and  not  to  the 
treasurer  of  the  borough  on  account  of  the 
borough  fund.  Reg.  v.  Dale,  1  Dears.  C.  C.  37  ; 
22  L.  J.,  M.  C.  44  ;  17  Jur.  47. 

Impxiioiimoiit  on  Non-payment — Order  Ultra 
▼ixof — DistroM.] — The  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  49),  s.  21,  sub-s.  3, 
does  not  apply  to  the  Licensing  Act,  1872  (35  & 
36  Vict.  c.  94),  s.  3,  sub-s.  1,  s.  51,  sub-s.  2,  so  as 
to  give  justices  jurisdiction  to  order  imprison- 
ment for  non-payment  of  a  penalty  exceeding 
5Z.,  under  s.  3,  without  first  ordering  a  distress. 
By  the  Licensing  Act,  1872,  s.  2,  an  unlicensed 
person  selling  intoxicating  liquors  is  liable  to  a 
penalty  or  to  imprisonment : — ^Held,  that  a  con- 
viction imposing  a  penalty  exceeding  52.,  and,  in 
default  of  payment,  imprisonment,  was  bad. 
Clew,  In  re,  8  Q.  B.  D.  511 ;  51  L.  J.,  M.  C.  140; 
46  L.  T.  482  ;  30  W.  R.  704  ;  46  J.  P.  534. 

By  the  Licensing  Act,  1872  (35  &  36  Vict,  c 
94),  s.  3j  a  person  who  sells  beer  without  a  li- 
cence is  liable  for  a  first  offence  to  a  penalty  of 
hOl.  or  imprisonment  with  or  without  hard 
labour  for  a  month.  By  s.  51,  where  a  court  of 
summary  jurisdiction  has  oidered  a  distress  to  be 
made  in  default  of  payment  of  a  penalty,  the 
court  may  order,  in  default  of  the  said  sum 
being  paid  as  directed,  that  the  person  liable  to 
pay  the  same  shall  be  imprisoned  for  a  period 
not  exceeding  six  months  in  cases  where  the 
penalty  amounts  to  50Z.  B.  was  convicted  be- 
fore justices  for  selling  hecx  without  a  licence, 
and  fined  hQl,  He  oo^essed  himself  unable  to 
pay,  and  was  forthwith  committed  by  the  jus- 
tices to  prison  for  six  months  without  any  dis- 
tress having  been  made  : — Held,  that  the  jus- 
tices had  exceeded  their  jurisdiction,  inasmuch 
as  the  issue  of  a  warrant  of  distress  was  neces- 
sary in  all  cases  to  make  s.  51  applicable. 
Broum,  Ex  paHe,  3  Q.  B.  D.  546 ;  47  L,  J.,  M.  C. 
108  ;  38  L.  T.  682  ;  26  W.  E,  757. 

I^troM  Warrant,  Form  ol] — It  is  no  objec- 
tion to  the  warrant  of  distress  that  it  ordered  the 
money  levied  to  be  paid  to  the  justices,  in  order 
that  they  might  dispose  of  the  same  as  directed 
by  the  conviction.  Wray  v.  Take,  12  Q.  B.  492  ; 
3  New  Sess.  Cas.  290;  17  L.  J.,  M.  C.  183;  12 
Jur.  936. 

3.  FOBFEITUBE. 

Of  Lioenoo.] — ^The  justices  are  not  warranted 
in  adjudicating  a  forfeiture  of  the  licence  with- 
out legal  proof  of  a  former  conviction  ;  a  mere 
reference  to  the  records  of  the  petty  sessions 
where  former  convictions  were  entered,  will  not 
suffice.     Cros9  v.  WatU,  13  C.  B.,  N.  S.  239. 

Indonement  on  Lioenee.] — ^A.,  being  the 

owner  of  a  licensed  public-house,  was  on  the  3rd 
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of  June,  1879,  conyicted  of  an  offence  against 
the  Licensing  Acts,  which  conviction  was  diiected 
to  be  indorsed  on  his  licence,  and  again,  on  the 
18th  of  October,  1881,  he  was  convicted  of  a 
similar  offence,  and  the  conviction  was  ordered 
to  be  record^  on  his  licence.  A.,  in  the  usual 
manner,  received  a  renewal  of  his  licence  on  the 
10th  of  October,  1882,  and  the  renewal  being 
always  in  the  form  of  a  new  licence,,  and  the  old 
licence  being  given  up,  there  were  no  convic- 
tions actually  recordea  on  the  licence  he  then 
received.  On  the  17th  of  October,  1882,  A.  was 
again  convicted  of  an  offence  against  the  Licen- 
sing Act,  but  the  magistrates  did  not  direct  the 
conviction  to  be  indorsed  on  the  licence  after 
this  last  conviction.  A.  continued  his  business 
as  a  publican,  and  the  police  issued  a  summons 
against  him  for  selling  intoxicating  liquora 
without  a  licence,  and  the  magistrates  convicted 
him  on  the  ground  that  the  conviction  of  the 
17th  of  October,  1882,  had  caused  a  forfeiture  of 
the  licence.  On  an  application  by  A.  for  a  cer- 
tiorari : — Held,  that,  in  order  to  work  a  forfei- 
ture of  the  licence,  it  was  not  necessary  that  the 
justices  should  direct  the  third  conviction  to  be 
recorded  on  the  licence,  nor  that  the  three  con- 
victions should  be  made  within  the  same  licen- 
sing year.    Reg,  v.  Cork,  JJ,,  12  L.  R.,  Ir.  167. 

Of  Liquors  kept  for  Illegal  Purposes.]— Where 
liquors  kept  for  unlawful  sale  have  been  seized 
under  38  &  34  Vict.  c.  29,  s.  15  (repealed),  the 
justices  cannot  order  them  to  be  sold  witJiout 
giving  the  person,  upon  whose  premises  they  are 
seized,  an  opportunity  of  being  heard,  and  of 
shewing  that  the  seizure  was  wrong,  and  that 
the  sale  ought  not  to  takeplace.  OUl  v.  Bright^ 
41  L.  J.,  M.  C.  22  ;  26  L.  T.  691  ;  20  W.  R.  248. 

4.  Appeals. 

Notice  of— To  whom.] — On  an  appeal  against 
a  conviction  of  two  justices  under  9  Geo.  4,  c. 
61,  notice  must  be  given  to  both  the  justices  who 
appear  to  have  made  the  conviction.  Reg,  v. 
Cheshire  (Juttiees),  3  P.  &  D.  23,  n. ;  11  A.  &  E. 
139. 

flufleioiicy  of  J — C.  was  convicted  by  jus- 
tices of  the  Cinque  rorts,  sitting  at  Ramsgate, 
ior  being  found  drunk,  under  the  Licensing  Act, 
1872  (35  &  36  Vict.  c.  94),  s.  12.  Five  days 
iifterwards  he  served  upon  the  -clerk  to  the  jus- 
tices, sitting  at  Ramsgate,  a  notice  of  appeal, 
purporting  to  be  in  accordance  with  s.  62,  sub-s. 
2,  but  addressed  generally  to  the  justices  of  the 
Cinque  Ports*,  and  the  respondent.  Neither  of 
the  justices  who  heard  the  complaint  received 
any  notice  of  appeal.  The  recorder  at  quarter 
sessions  held  the  notice  bad,  and  did  not  proceed 
on  the  merits.  He  granted  a  case,  however,  as 
to  the  sufficiency  of  the  notice  of  appeal  : — 
Held,  that  this  was  not  notice  to  the  court  of 
summary  jurisdiction  of  the  appellant's  intention 
to  appeal  within  the  words  of  sub-s.  2  of  s.  62, 
and  that  the  recorder  was  not  bound  to  hear  the 
case  on  the  merits,  if  he  considered  he  had  no 
jurisdiction.  Curtis  v.  Bns9,  3  Q.  B.  D.  13  ;  47 
L.  J.,  M.  C.  36 ;  37  L.  T.  633  ;  26  W.  R.  210  ; 
sub  nom.  Curtu,  Ex  parte, 

BeoogniMBOoi.]— By  the  Licensing  Act,  1872 
(35  &  36  Vict.  c.  94),  s.  62,  any  person  aggrieved 
by  any  order  or  conviction  made  by  a  court  of 


summary  jurisdiction  may  appeal  therefrom  i 
subject  to  the  conditions  and  regulations  follow- 
ing :— (2)  The  appellant  shall  within  seven  days 
after  the  cause  of  appeal  has  arisen,  give  notice 
to  the  other  party  and  to  the  court  of  summary 
jurisdiction  of  his  intention  to  appeal  and  of  the 
ground  thereof.^3)  The  appellant  immediately 
after  such  notice  shall  enter  into  a  recognizance 
before  a  justice  with  two  sureties,  conditioned 
personally  to  bring  such  appeal,  &c. — At  the 
hearing  of  an  appeal  under  tne  above  section  it 
appeared  that  notice  of  appeal  was  given  on 
Monday,  March  10th,  and  that  the  recognizance 
was  entered  into  on  Friday,  March  14th.  No  ex- 
planation of  the  delay  being  offered,  the  quarter 
sessions  dismissed  the  appeal  : — Held,  upon  ap- 
plication for  a  mandamus  for  the  sessions  to  hear 
the  appeal,  that  affidavits  accounting  for  the  de- 
lay ought  not  to  be  considered,  and  that  the 
sessions  upon  the  evidence  before  them  were 
warranted  in  finding  that  the  recognizance  had 
not  been  entered  into  "  immediately  "  after  the 
notice.  Reg,  v.  Berkshire  {Justices),  4  Q.  B.  D. 
469  ;  48  L.  J.,  M.  C.  137  ;  27  W.  R.  798. 

Hew  Objel)tioxLi.] — ^A.  was  convicted  of  know- 
ingly permitting  persons  of  bad  character  to  as- 
semble in  his  public-house.  It  was  objected  on 
his  behalf  that  the  persons  assembled  were  there 
only  for  the  purposes  of  refreshment.  The  jus- 
tices being  of  opinion  that  there  was  no  evidence 
to  that  effect,  convicted  him.  A  case  was  stated 
for  the  opinion  of  the  court  whether,  upon  the 
facts,  the  conviction  was  right  or  wrong.  On 
appeal,  it  was  contended  that  there  was  no  evi- 
dence that  A.  knowingly  permitted  persons  to  as- 
semble : — Held,  that  this' objection,  not  having 
been  raised  b^ore  the  justices,  could  not  be 
raised  upon  appeal.  Purkis  v.  Husetahle,  1  El. 
&  £1.  780. 

Coiti.]— By  11  &  12  Vict.  c.  43,  s.  27,  if,  upon 
appeal  from  any  conviction  or  order,  the  quarter 
sessions  shall  order  either  party  to  pay  costs, 
such  order  shall  direct  such  costs  to  be  paid  to 
the  clerk  of  the  peace,  to  be  by  him  paid  over  to 
the  party  entitl^  to  the  same,  and  shall  state 
within  what  time  such  costs  shall  be  paid  ;  and, 
if  the  same  shall  not  be  paid,  any  justice  may  en- 
force payment  by  warrant  of  distress ;  and,  in 
default  of  distress,  may  commit  the  party  for 
three  months.  Sect.  36  repealed  all  acts  and 
parts  of  acts  inconsistent  with  the  .provis'ioilis  of 
that  act  :— Held,  that  s.  27  of  11  ic  12  Vict.  c. 
43,  applied  to  all  summary  convictions  and  orders 
of  justices  <ezcept  those  specified  in  s.  36),  and 
orders  of  quarter  sessions  made  on  appeal  from 
them ;  and  that  s.  29  of  9  Quo.  4,  c.  61,  which 
was  inconsistent  with  it,  was  repealed  by  it  and 
by  8.  36.  Beg.  v.  Hellier,  17  Q.  B.  229  j  21 
L.  J.,  M.  C.  3;  16  Jur.  90L 

A  conviction  under  9  Geo.  4,  c.  61,  was 
affirmed  on  appeal  at  the  October  quarter  ses- 
sions, 1860,  and  the  defendant  was  ordered  to 
pay  costs  to  the  justices,  amounting  to  20/.  In 
November,  he  paid  102.  on  account.  On  the  8th 
February,  1861,  the  justices  removed  the  order 
into  the  Queen's  Bench  under  12  &  13  Vict.  c. 
45,  s.  18,  for  the  purpose  of  enforcing  payment 
of  the  residue.  On  the  21st  February  the  de- 
fendant applied  to  a  judge  at  chambers  to  stay 
proceedings  on  the  order,  which  was  refused ; 
and  on  the  1st  March  a  fi.  fa.  was  issued  upon 
the  order.    In  Easter  Term  the  defendant  ob- 
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tained  a  rale  for  setting  aside  the  order  and  the 
fi.  fa.  : — Held,  first,  that  there  had  not  been  ac- 
quiescence in  the  order,  nor  laches  in  objecting 
to  it  by  the  defendant,  inasmuch  as  by  s.  84  of 
9  Geo.  4,  c.  61,  he  could  not  remove  the  order  by 
certiorari.    JJ. 

Held,  secondly,  that  the  order  being  removed 
for  the  purpose  of  being  enforced,  it  was  compe- 
tent to  the  defendant  to  object  to  it  for  illegality, 
though  he  could  not  have  removed  it  by  certiorari ; 
and  the  court  ordered  the  money  levied  under  the 
fi.  fa.  to  be  returned.    Ih, 


VI.      COVENANTS     AND      AGREEMENTS 
RESPECTING    LICENSED    HOUSES. 

1.  Sale  ob  Lease. 

Sale — ^Time,  Essence  of  Contract.] — Upon  a 
sale  of  a  public- house  as  a  going  concern  time  is 
of  the  essence  of  the  contract.  Cowles  v.  Qale^ 
7  L.  R.,  Ch.  12  ;  41  L.  J.,  Ch.  14  ;  25  L.  T.  524  ; 
20  W.  R.  70.    And  see  Day  v.  Luhhe,  i'nfra. 

When,  therefore,  upon  the  day  for  the  com- 
pletion of  the  contract  the  vendors  were  not  in 
a  position  to  transfer  the  licence  under  9  Geo. 
4,  c.  61,  8.  11,  the  purchaser  was  held  entitled 
to  repudiate  the  contract    Ih, 


Title  by  Szeciiton.]'The  executors  of 


the  owner  of  a  public-house  renewed  the  licence 
in  the  name  or  the  deceased  owner  : — Held, 
that  the  licence  was  absolutely  void,  and  that 
the  executors  could  not  make  a  good  title  to  the 
public-house.    lb. 

Tranifer  of  Licence.]— Upon  the  sale  of 


a  public-house  as  a  going  concern  time  is  of  the 
essence  of  the  contract ;  and,  in  the  absence  of 
an  express  stipulation  to  the  contrary,  the  licence 
of  the  house  must  be  transferred  under  9  Geo. 
4,  c.  61,  s.  11,  and  not  under  s.  14.  Day  v. 
Lulilie,  5  L.  R.,  Eq.  336 ;  37  L.  J.,  Ch.  330;  16 
W.  R.  719. 

Mortgagees  of  a  public-house  are  not  assigns 
of  the  licensee  within  9  Geo.  4,  c.  61,  s.  11.    Jft. 


Inability  to  Complete.] — The  vendor  of 


a  public-house  contracted  with  the  purchaser  to 
make  a  good  and  a  proper  assignment  of  the 
victualler's  and  other  licences.  It  turned  out 
thai  the  only  licence  under  9  Geo.  4,  c.  61,  was 
to  his  son,  who  was  not  the  owner  of  the  house, 
had  only  acted  as  servant,  and  had  gone  away 
and  could  not  be  found  : — Held,  that  the  vendor 
.  was  unable  to  fulfil  his  contract,  and  was  liable 
to  refund  the  deposit  money  and  recoup  the  pur- 
chaser in  damages.  Claydon  v.  Gheen^  3  L.  R., 
C.  P.  511  ;  37  L.  J.,  C.  P.  226  ;  18  L.  T.  607 ;  16 
W.  R.  1126. 

A.  agreed  to  take  a  lease  of  a  public-house, 
provided  a  retail  licence  should  be  obtained. 
The  magistrates  afterwards  granted  a  written 
licence  to  sell  exciseable  liquors,  and  to  permit 
them  to  be  consumed  on  the  premises,  but  they 
insisted  on  a  verbal  promise  that  no  exciseable 
liquors  should  be  sold  for  consumption  upon  the 
premises  : — Held,  that  he  was  not  bound  to  take 
the  lease.  Modlen  v.  Snowball^  29  Beav.  641  ; 
31  L.  J.,  Ch.  44.  Affirmed,  4  De  G.,  F.  &  F. 
143. 

Lease — ^Implied  Agreement — Forfeiture  of  Li- 


cences.1 — Upon  the  letting  by  parol  of  a  public- 
house  there  is  no  implied  agreement  or  covenant 
that  the  tenant  shall  do  no  act  whereby  the 
licence  shall  become  forfeited.  Mato  v.  Hind' 
marsh,  28  L.  T.  644. 

A.  took  by  parol  a  licensed  public-house  of  B., 
but  having  been  three  times  convicted  of  offences 
connected  with  the  management  of  such  house, 
the  magistrates  refused  to  renew  the  licence. 
Upon  an  action  by  B.  against  A.  upon  his  implied 
covenant  not  to  suffer  the  premises  to  be  used  in 
a  manner  calculated  to  produce  a  forfeiture  of 
the  licence : — Held  that  no  such  covenant  oould 
be  implied,  and  that  the  action  could  not  be 
maintained.    Ih, 


Property  in   Licence  —  Bankmptcy  of 


Lessee.] — A  lease  of  a  public-house  contained  a 
covenant  by  the  lessee  on  the  expiration  or  sooner 
determination  of  the  term  to  assign  the  licence 
held  by  him  to  the  lessor,  and  also  a  proviso 
for  re-entry  by  the  lessor  in  the  event  of 
the  bankruptcy  of  the  lessee.  On  the  bank- 
rnpt<jy  of  tne  leasee  during  the  term  ; — Held, 
that  the  licence  was  not  "  property  "  of  the  bank- 
rupt which  would  pass  to  the  trustee  ;  and  that 
under  the  covenant  the  lessor  was  entitled  to 
have  the  licence  delivered  up  to  him,  though  it 
was  not  by  its  nature  assignable.  Britnor,  /» 
re,  Royle,  Ex  jfarte,  46  L.  J.,  Bk.  85  ;  25  W.  R. 
560. 


Permit  for  BemoTal  of  Spirits — Validity 


of.] — Where  G.,  the  licensed  keeper  of  a  public- 
house,  sold  the  lease  of  it  to  N.,  who  entei^  into 
the  occupation  of  it,  the  licence  still  remaining  in 
the  name  of  G. ;  and  a  quantity  of  spirits  which 
required  a  permit  for  its  removal,  under  2  Will. 
4,  c.  16,  was  supplied  by  a  distiller  on  the  order  of 
X.,  and  delivered  on  the  premises  in  question  : — 
Held,  that  a  permit  made  out  in  the  name  of  G. 
was  a  valid  permit  under  the  statute.  NichoUtm 
V.  Hood,  9  M.  &  W.  365  ;  12  L.  J.,  Ex.  114  ;  6 
Jut.  64. 

Sale  of  Ooodwill— -Value,  how  asoertaiaed.] — 
A  lease  for  years  of  an  alehouse  granted  to  the 
plaintiff  provided  that,  "  at  the  expiration  or 
other  sooner  determination  of  the  term  hereby 
created,  all  such  sum  and  sums  of  money  as  shaU 
or  can  be  procured  for  the  goodwill  of  the  busi- 
ness of  a  licensed  victualler,  in  respect  of  the 
premises,  from  an  incoming  tenant,  shall  be  re- 
ceived by  and  belong  to ' '  the  plaintiff.  The  term 
having  expired,  the  owner  of  the  reversion  and 
executrix  of  the  lessor  let  the  house  upon  lease 
to  a  fresh  tenant,  by  whom  she  wafi  paid  1,300/. 
as  premium  :  she  received  nothing  for  goodwill 
from  the  new  lessee,  and  she  was  willing  that  the 
plaintiff  should  get  from  him  compensation  for 
the  goodwill.  The  plaintiff  sued  her  to  recover 
1,300/  : — Held,  that  an  action  was  maintainable 
under  the  proviso,  but  that  the  sum  of  1,300/. 
was  not  to  be  taken  as  the  amount  payable  by 
virtue  thereof  to  the  plaintiff  ;  that  the  value  of 
the  goodwill  of  the  alehouse  was  to  be  fixed  by 
ascertaining  what  sum  would  be  paid  by  an  in- 
coming to  an  outgoing  tenant  in  respect  thereof. 
Llewellyn  v.  Rutherford,  10  L.  R.,  C.  P.  456  ;  44 
L.  J.,  C.  P.  281 ;  32  L.  T.  610. 

Piztnres  put  up  by  preyions  Tenant — Sign- 
board of  Inn.]— At  the  Royal  Oak  Inn,  Bettws-y- 
Coed.  there  was,  in  1847,  a  signboard  aflixed  to 
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the  wall  of  the  house  by  staples,  The  inn  was 
then  held  by  £.  R.  as  tenant  from  year  to  year. 
In  the  same  year  David  Cox,  who  was  a  friend  of 
E.  R.,  went  up  a  ladder  and  painted  on  the  old 
signboard  a  picture  of  an  oak  tree  with  horse- 
men riding  underneath.  The  picture  so  painted 
remained  as  the  sign  of  the  house.  In  1849  Cox 
letonched  and  varnished  the  picture.  In  1866, 
owing  to  idterations  in  the  house,  the  picture 
was  taken  down  and  placed,  first  in  a  sitting- 
room  and  afterwards  (being  framed  and  glaied) 
in  the  hall  of  the  inn,  where  it  was  affixed  to  the 
waU.  In  1861  B.  R.  died,  and  was  succeeded  in 
the  tenancy  of  the  house  by  his  son,  R.  R.,  who 
took  a  lease  of  the  house  from  Lord  W.  D.  for 
twenty-one  years,  containing  a  covenant  to  sur- 
render the  house  and  fixtures  at  the  end  of  the 
term.  In  1863  R.  R.  died,  having  devised  all  his 
property  to  his  wife,  who  subsequently  married 
D.  A.  In  August,  1871,  D.  X.  surrendered  the 
lease  to  Lady  W.  D.,  who  on  the  same  day 
granted  him  a  lease  for  fifty-eight  years,  contain- 
ing a  like  covenant  to  surrender.  D.  X.  died  in 
1876,  and  his  widow  thereupon  conveyed  all 
her  interest  in  the  inn  (expressly  reserving  the 
signboard^  to  M.  A.  T.,  who,  by  arrangement, 
retained  the  signboard  at  the  inn  for  two  years. 
At  the  end  of  the  two  years  Mrs.  D.  X.  sent  for 
the  signboard,  but  Lady  W.  D.'s  agent  forbade 
its  removal,  and  it  remained  in  the  hall  of  the 
inn  till  the  filing  of  a  petition  for  liquidation  by 
M.  A.  T. :— Held,  that  M.  A.  T.  had  no  right  of 
property  in  the  signboard  ;  that  it  was  not  a 
chattel  of  which  reputed  ownership  could  be 
predicated,  and  that,  as  against  M..  A.  T.  and 
her  trustee  in  liquidation.  Lady  W.  D.  had  a 
clear  right  of  preventing  the  removal  of  the 
fixture.  Will&ughby  D^Ereshy  (^Bartmeis)  or 
Sheen,  Ex  'parte,  Thomas,  In  re,  44  L.  T.  781 ; 
29  W.  R.  627.  Reversing  43  L.  T.  638  ;  29  W. 
R.  248. 

2.   MOBTOAaE. 

Priority — Kotioe.] — The  lessee  of  a  public- 
house  in  London  executed  at  the  public-house, 
and  at  the  time  of  entering  into  possession,  a 
mortgage  of  his  lease  in  favour  of  the  brewer  by 
whom  Sie  house  was  supplied  with  beer,  to  secure 
a,  sum  already  advanced,  and  future  advances, 
not  to  exceed  in  the  whole  a  given  sum.  At  the 
«ame  time  and  place  he  charged  the  lease  "  sub- 
ject to  the  security  already  given  "  to  the  brewer, 
with  the  repayment  to  the  distiller  who  supplied 
the  house  with  spirits  of  an  advance  made  by 
him.  The  mortgage  and  charge  were  both  exe- 
cuted in  the  presence  of  the  solicitors  of  the 
brewer  and  distiller,  and  the  latter  there  and 
then  gave  to  the  former  a  formal  notice  of  the 
charge  in  favour  of  his  client.  Afterwards  the 
publican  became  indebted  to  the  brewer  for  the 
price  of  beer  supplied  to  the  house.  The  lease 
having  been  sold  by  the  brewer  under  a  power 
of  sale  in  his  mortgage : — Held,  that  in  the 
absence  of  any  express  agreement,  the  distDler 
was  entitled  to  be  repaid  his  advance  out  of  the 

C chase-money  in  priority  to  the  debt  which 
been  incurred  to  the  brewer  subsequently  to 
the  time  when  notice  was  given  to  him  of  the 
distiller's  charge ;  and  that  this  priority  was  not 
aSoeted  by  a  custom  of  trade  alleged  to  exist 
between  publicans,  brewers  and  distillers  in  Lon- 
don. Menzies  v.  Lightfoot,  II  L.  R.,  Eq.  459  ; 
40  L.  J.^  Ch.  661 ;  24  L.  T.  695 ;  19  W.  R.  678. 


A  first  mortgagee  for  present  and  future  ad- 
vances is  not,  as  against  a  second  mortgagee, 
entitled  to  priority  in  respect  of  advances  by  him 
after  notice  of  the  second  mortgage.  Hopkinso/i 
V.  Rolt,  9  H.  L.  Cas.  514  ;  34  L.  J.,  Ch.  468. 


Cnitom  of  Trade.] — ^A  company  of  brewers 


took  a  mortgage  of  a  pi^blic-house  and  other  pre- 
mises, as  security  for  a  debt  then  due  to  them 
from  the  publican,  and  for  future  advances  to  be 
made  and  beer  to  be  supplied  by  them  to  him-. 
Subsequently,  a  firm  of  distillers  took  a  second 
mortgage  of  the  same  premises  as  a  security  for 
a  debt  then  due  to  them  from  the  publican,  and 
for  future  advances  and  goods  to  hQ  supplied  by 
them,  and  they  gave  to  the  brewers'  company 
notice  of  their  mortgage : — Held,  after  the  notice 
to  the  brewers'  company  of  the  distillers'  mort- 
gage, that  the  priorities  between  them  must  be 
rcgulated  by  the  respective  dates  of  the  advances 
being  made  and  goods  supplied  by  them  respec- 
tively. Dann  v.  City  of  London  Brewery  Cinn- 
pam,  8  L.  R.,  Eq.  165 ;  38  L.  J.,  Ch.  454  ;  20 
L.  T.  601. 

There  is  not,  as  between  brewers  and  distillers, 
any  custom  of  trade  affecting  their  priorities  as 
mortgagees  in  a  manner  different  from  the  rule 
of  law  decided  in  Hopkinson  v.  Rolt,  supra, 
lb. 

Assignment  of  Lieence  to  a  BeeoiTor.] — The 

defendant  mortgaged,  by  demise,  a  leasehold 
public-house,  with  the  goodwill  of  the  business 
carried  on  there,  to  the  plaintiff.  The  deed  con- 
tained a  covenant  for  further  assurance.  Default 
was  made,  and  the  plaintiff  in  a  foreclosure  action 
obtained  a  receiver : — Held,  that  the  defendant 
was  bound  under  the  terms  of  the  mortgage  to 
assign  his  licence  to  the  receiver.  Rvtter  v. 
Daniel,  30  W.  R.  801— C.  A.  Affirming  46  L.  T. 
684  ;  30  W.  R.  724. 

Property  in  Licenee — Equitable  Mortgage.  1 — 

An  equitable  mortgage  of  a  licensed  public- 
house,  created  by  deposit  of  the  title-deeds, 
confers  upon  the  owner  of  the  mortgage  the 
right  to  the  licence,  as  against  the  assignee  in 
bfuikruptcy  of  the  licensed  owner  of  the  public- 
house.  Mutter  V.  Daniel  (30  W.  R.  724)  fol- 
lowed.    O'Brien,  In  re,  11  L.  R.,  Ir.  213. 

An  equitable  mortgage  was  made  to  a  firm  of 
brewers,  to  secure  money  lent  and  porter  to  be 
supplied  by  them.  Several  changes  occurred  in 
the  composition  of  the  firm,  the  business  and 
debts  being  on  each  occasion  assigned,  the  deed§ 
deposited  by  way  of  equitable  mortgage  being 
transferred  to  the  new  partners,  and  the  trading 
being  carried  on  under  the  name  of  the  original 
firm.  Porter  was  continuously  supplied  to  the 
mortgagor  on  the  security,  and  payments  were 
made  by  him  on  account : — Held,  following 
Oates,  Ike  parte  (2  M.  D.  &  De  G.  234),  that  the 
benefit  of  the  equitable  mortgage  passed  t(f  the 
persons  for  the  time  being  constituting  the  firm, 
and  extended  to  goods  supplied  by  them  as  well 
as  to  the  goods  which  were  supplied  by  the 
original  members  of  the  firm.    Ih. 

Goodwill  in  Mortgaged  Premiies.]— The  good- 
will of  a  mortgaged  public-house  is  not  a  per- 
sonal goodwill,  but  belongs  to  the  mortgagor's 
trustee  in  liquidation  as  against  the  mortgagee. 
JPtmnett,  Ex  parte,  Kitchin,  In  ;v,  16  Ch.  P# 
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226  ;  60  L.  J.,  Ch.  212  ;  44  L.  T.  226  ;  29  W.  R. 
129—0.  A. 

3.  Covenants. 

Vintners — Who  are.]— The  term  "vintner" 
signifies  one  who  sells  wine  generally^  and  is  not 
restricted  to  one  who  sells  wine  to  be  oonsamed 
on  the  premises.  Wells  v.  Attenboronghf  24  L.  T. 
312  ;  19  W.  R.  465. 

Porter,  Ale  or  Spirit  Merchant — Not  to  Travel 
for.] — The  traveller  for  a  porter,  ale  and  spirit 
merchant,  bound  himself  by  a  bond  not  to 
"  travel  for  any  porter,  ale,  orspirit  merchant,  as 
agent,  collector,  or  otherwise,"  within  a  certain 
distance  of  the  town  where  the  merchant  carried 
on  his  business.  The  traveller  travelled  within 
the  distance  as  agent  and  collector  for  a  firm  of 
brewers  in  the  same  town,  who  brewed  and  sold 
only  beer,  ale,  and  porter,  and  sold  no  liquor  but 
of  their  own  manufacture: — Held,  that  the 
brewers  were  not  porter,  ale,  or  spirit  merchants 
within  the  meaning  of  the  bond.  Josselyn  v. 
Parson,  7  L.  R.,  Ex.  127  ;  41  L.  J.,  Ex.  60  ;  26 
L.  T.  912  ;  20  W.  R.  316. 

Hot  to  use  Premiaef  as  a  Pnblie-honse,  Tavern, 
or  Beershop — Sale  of  Beer  to  be  eonsnmed  off  the 
Premises.  ] — ^A  deed  contained  a  covenant  by  the 
grantee  of  a  piece  of  land  that  no  building  to  be 
erected  on  the  land  should  be  used  as  a  public- 
house,  tavern,  or  beershop.  A  lessee  of  the 
grantee  obtained  an  off-licence,  authorizing  him 
to  sell  at  his  shop,  on  the  land,  beer  not  to  be 
drunk  on  the  premises,  and  sold  beer  there  ac- 
cordingly : — Held,  that  this  was  a  breach  of  the 
covenant.  Bishop  of  St.  Albans  v.  Battershy 
(3  Q.  B.  D.  359)  approved.  London  and  Subur- 
ban Land  and  Building  Company  v.  Field ,  16 
Ch.  D.  645  ;  50  L.  J.,  Ch.  549 ;  44  L.  T.  444 
— O.A. 

A  covenant  not  to  use  a  house  as  "  a  beer- 
house, inn  or  public-house  for  the  sale  of  spiritu- 
ous liquors,"  is  not  infringed  by  the  sale  of  beer 
by  retail  to  be  drunk  off  the  premises.  London 
and  North-  Western  Railway  Company  v.  Gar- 
nett,  9  L.  R.,  Eq.  26  ;  39  L.  J.,  Ch.  25  ;  21  L.  T. 
352. 

Sale   as    Grooer.] — A  covenant  by  deed 

executed  in  1854,  not  to  carry  on  upon  premises 
the  ^'  trade  or  calling  of  a  hotel  or  tavern  keeper, 
publican  or  beershop  keeper,  or  seller  by  retail  of 
wine,  beer,  spirits  or  spirituous  liquors,"  is  not 
violated  by  a  grocer  selling  wines  and  spirits 
across  the  counter  by  retail,  in  bottles  only,  and 
not  to  be  consumed  on  the  premises,  under  a 
licence  granted  under  24  &  25  Vict.  c.  21,  s.  2,  on 
the  ground  that  at  the  date  when  the  covenant 
was  entered  into,  this  would  not  have  been  a 
selling  by  retail.  Joms  v.  Bone,  9  L.  R.,  Eq. 
674  J  39  L.  J.,  Ch.  405  ;  23  L.  T.  304  ;  18  W.  R.  489. 

A  person  who  had  entered  into  a  covenant  not 
to  use  a  house  as  a  public  house,  tavern  or  beer- 
house, opened  a  grocer's  shop  there,  at  which  he 
carried  on  the  sale  of  beer  to  be  drunk  off  the 
premises  as  an  ancillary  business  to  his  grocer's 
business  : — Held,  that  this  was  no  infringment  of 
the  covenant,  ffolt  v.  Colly fr,  16  Ch.  D.  718  ; 
50  L.  J.,  Ch.  311 ;  44  L.  T.  214  ;  29  W.  R.  502  ; 
45  J.  P.  456. 

A  lease  contained  a  covenant  by  the  lessees 
not  to  permit  any  house  that  might  have  been 


erected  on  the  land  demised  to  be  used  as  a  beer- 
shop, or  public-house,  or  any  theatre,  or  public 
show,  or  exhibition.  The  assignee  of  the  lease 
carried  on  the  business  of  a  grocer  and  baker  at 
a  shop  erected  on  the  land  demised.  He  obtained 
an  excise  retail  beer  licence  for  the  sale  of  beer 
to  be  consumed  off  the  premises,  and  sold  beer  in 
pursuance  thereof  in  his  shop  : — Held,  a  breach 
of  the  covenant.  St.  Albans  (^Bishop)  v.  Bat' 
tersby,  3  Q.  B.  D.  359  ;  47  L.  J.,  Q.  B;  671  ;  38 
L.  T.  685  ;  26  W.  R.  678. 


Taking  out  ordinary  Ezoise  lioenoe.] — 


A  covenant  not  to  use  a  house  as  a  public-house 
for  the  sale  of  beer,  wine,  malt  liquors  or  spirits 
is  not  broken  by  the  covenantor  taking  out  an 
ordinary  excise  licence  for  the  sale  of  l^er  (not 
spirits)  not  to  be  drunk  on  the  premises.  Pease 
V.  Coates,  2  L.  R.,  Eq.  688  ;  36  L.  J.,  Ch.  67 ; 
12  Jur.,  N.  S.  684  ;  14  L.  T.  886  ;  14  W.  R.  1021. 

Validity  of  Covenant.] — On  the  occasion  of  a 
conveyance  by  the  plaintiff  (who  was  a  brewer) 
of  land  to  trustees  in  fee  of  a  building  society, 
of  which  the  defendant  (also  a  brewer)  was  a 
member,  the  trustees  (the  purchasers)  covenanted 
with  the  plaintiff,  that ''  he,  his  heirs  and  assigns, 
should  have  the  exclusive  right  of  supplying  all 
ale,  beer  and  porter  which  might  be  consumed 
in  every  house  or  other  building  which  might  be 
erected  on  the  piece  of  land,  and  which  should  be 
opened  or  used  as  an  inn,  public-house  or  beer- 
shop." The  defendant,  with  notice  of  the 
covenant,  opened  a  public-house  on  the  land,  and 
supplied  it  with  ale,  &c.  of  his  own  brewing. 
The  plaintiff  then  fili^  a  bill  against  the  defen- 
dant alone  for  an  injunction  to  restrain  the  breach 
of  the  covenant : — Held,  that  the  covenant  was 
not  invalid  on  the  ground  either  of  uncertainty, 
want  of  mutuality,  or  as  being  in  restraint  of 
trade.  Qitt  v.  Titvrle,  38  L.  J.,  Ch.  401 ;  20 
L.  T.  551  ;  17  W.  R.  662.  Affirmed,  4  L.  R.,  Ch. 
654  ;  38  L.  J.,  Ch.  665  ;  17  W.  R.  939. 

Bight  of  Person  entitled  in  Equity  to  sue  for 
Breach — ^Notice.] — The  vendors  of  an  estate  sold 
part  of  it  in  1863  to  C,  as  a  site  for  a  public- 
house,  and  entered  into  a  covenant  with  him 
that  they  would  not  sell  any  other  portion  of  it 
without  requiring  the  purchaser  to  enter  into  a 
covenant  with  them  "  not  to  erect  thereon,oruse,or 
permit  to  be  used,  any  building  erected  thereon  as 
a  tavern,  public-house,  or  beer-shop."  C.  erected 
a  public-house  on  his  part,  which  he  demised  to 
N.  In  1 869  other  portions  of  the  estate  were  sold 
to  a  company,  who  afterwards  sold  to  P.,  his  con- 
veyance containing  a  covenant  with  his  vendors 
in  the  above  terms.  P.  erected  a  house  on  bne 
plot  and  leased  it  to  F.,  who  obtained  a  retail 
licence  for  the  sale  of  beer  off  the  premises : — 
Held,  that,  from  the  date  of  the  sale  to  C.J  the 
rest  of  the  property  was  subject  to  the  restrictive 
covenant ;  that  F.  must  be  taken  to  have  had 
constructive  notice  of  it ;  that  a  beershop  was  a 
shop  where  beer  was  sold,  independently  c^  any 
other  circumstance  ;  that  F.  had  broken  the  co- 
venant ;  and  that  N.  was  entitled  to  sue  in  re* 
spect  of  such  breach.  Nicoll  v.  Penning,  30 
W.  R.  95. 

Bestrietive  Covenant  by  Pnrohaser— Breach 
by  8nb-Tenant  without  Kotice.] — ^A  sub-tenant 
is  liable  to  a  reetrictive  covenant  entered  into  by 
the  purchaser  of  the  freehold  for  himself  and  his 
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assigns,  though  neither  the  sub-tenant  nor  his 
lessor  has  actual  notice  of  it,  and  in  spite  of  the 
provision  of  s.  2  of  the  Vendor  and  Purchaser 
Act,  1874,  preventing  the  examination  of  the 
title  to  the  freehold.  In  the  conveyance  in  1875 
to  F.  of  pait  of  a  building  estate  purchased  by 
him,  F.  covenanted  for  himself,  bis  heirs,  execu- 
tors, administrators,  and  assigns,  with  the  owner 
or  owners  for  the  time  being  of  the  remainder  of 
the  property,  not  to  carry  on  the  trade  of  retailer 
of  wine,  spirits  or  beer,  on  the  land  purchased. 
F.  leased  to  D.,  who  sub-leased  to  J.,  neither  D. 
nor  J.  having  actual  notice  of  the  restriction. 
J.  opened  a  shop  for  the  sale  of  wine  and  beer 
to  be  consumed  off  the  premises.  Upon  a  motion 
for  an  injunction  by  T.,  the  purchaser  of  another 
part  of  the  building  estate  : — Held,  that  J.  was 
liable  for  breach  of  the  covenant.  'JChomewell  v. 
Johnson,  50  L.  J.,  Ch.  641  ;  44  L.  T.  768 ;  29 
W.  R.  677. 


Hotioe  to  Anignee.] — The  purchaser  of  a 


plot  of  ground  agreed  that  no  building  erected  on 
it  should  be  used  as  a  public-house  during  twelve 
years  and  a  half.  The  agreement  did  not  appear 
on  the  conveyance.  The  purchaser's  assignee 
built  a  public-house  on  the  plot,  and  let  it  to  a 
yearly  tenant.  The  assignee  nad  notice,  but  the 
tenant  had  not.  On  a  bill  against  the  assignee 
and  his  tenant,  an  injunction  was  granted  to 
restrain  the  assignee  from  allowing  the  premises 
to  be  used  as  a  public-house  ;  the  injunction  to 
be  suspended  during  the  existing  tenancy.  CJar- 
ter  V*  WiUianu,  9  L.  R.,  Eq.  678  ;  39  L.  J.,  Ch. 
560 ;  23  L.  T.  183  ;  18  W.  R.  593. 


Building  PreyexLted  by  Iignnotioii.] — On 


a  sale  of  an  estate  as  building  land  in  309  plots, 
each  purchater  executed  a  covenant  with  trustees 
to  observe  certain  conditions  as  to  the  user  of  the 
land.  The  conditions  stated  that  certain  plots 
were  reserved  for  two  taverns ;  that  "  no  houses, 
other  than  detached  or  semi-detached,"  were  to 
be  erected  except  on  the  portion  on  which  shops 
were  permitted  to  be  built ;  and  that  shops  would 
be  allowed  to  be  built  on  sixty  specified  plots. 
A  purchaser  of  one  of  the  plots  set  apart  for 
shops  was  restrained  from  building  a  public- 
house  on  it.    Hall  v.  Box,  18  W.  R.  820. 

Hot  to  do  act  affocting  Lioence— Breach  oil- 
By  a  lease  of  a  public-house  made  after  the  Iti- 
censing  Act,  1874  (35  &  36  Vict.  c.  94),  cahie 
into  operation,  the  lessee  covenanted  not  to  ''  do, 
omit  or  permit,  or  suffer  to  be  done  or  omitted, 
any  act,  matter,  or  thing  whatsoever  that  can  or 
may  affect,  lessen  or  make  void  either  or  any  of 
the  licenses  for  the  time  being  granted  to  the 
public-house."  The  lease  contained  a  clause  for 
forfeiture  on  breach  of  covenant.  The  lessee 
having  committed  on  the  same  day  three  offences 
against  the  Licensing  Acts  of  1872  and  1874,  was 
convicted  of  two  of  them  by  justices,  who  di- 
'rected,  under  the  Act  of  1874,  s.  13,  that  the 
conviction  should  not  be  recorded  on  any  of  the 
lessee's  licences.  The  lessor  having  brought  an 
action  against  the  lessee  to  recover  possession  of 
the  public-house  on  the  ground  of  forfeiture,  and 
for  damages  for  breach  of  covenant : — Held,  that 
the  licenses  were  not  affected  within  the  mean- 
ing of  the  covenant,  and  that  there  was  no 
breach  of  covenant.  Wooler  v.  Kitott,  1  Ex.  D. 
124;  45  L.  J.,  Ex.  313;  34  L.  T.  362;  24 
W.  R.  615.    Affirmed  on  appeal,  1  Ex.  D.  265  ; 


45  L.  J.,  Ex«  881 ;  35  L.  T»  121 ;  24  W.  R.  1004 
— C.A* 

ImpUed  CoYOXLant  on  part  of  the  Tenant.] 

— Upon  the  letting  by  parol  of  a  public-house 
there  is  no  implied  agreement  or  covenant  that 
the  tenant  shall  do  no  act  whereby  the  licence 
shall  become  forfeited.  Maw  v.  Hindmarsh,  28 
L.  T.  644. 

— •  Act  Imperilling  Lioence.] — A  married 
woman  living  apart  from  her  husband  had  ac- 
cumulated enough  of  her  separate  earnings  to 
Eurchase  the  goodwill  and  stock  of  a  beer- 
ouse,  which  was  taken  for  her  by  S.,  to  whom 
the  licence  was  transferred,  and  who  agreed 
with  the  landlord  not  to  do  anything  to  im- 
peril the  licence,  on  pain  of  forfeiting  the 
tenancy  and  the  fixtures.  S.  executed  a  de* 
claration  of  trust  in  favour  of  plaintiff,  and 
handed  it  to  her  with  the  licence  indorsed  in 
blank,  and  she  carried  on  the  business.  S. 
having  gone  away,  to  sea,  the  defendant,  the 
landlord,  served  a  notice  at  the  house,  requiring 
him  to  remove  his  goods  by  the  following  day, 
and  on  the  following  day  entered  and  took 
possession,  turning  plaintiff  and  her  furniture 
out  of  the  house  : — Held,  on  action  brought  to 
recover  damages  for  the  expulsion,  that,  in  the 
absence  of  evidence  that  the  house  had  been 
improperly  conducted,  t^c  absence  of  S.,  the 
licensed  person,  did  not  cause  the  licence  to 
be  imperilled  so  as  to  create  a  forfeiture,  and 
justify  the  entry  by  defendant.  Moore  v. 
RoHmon,  48  L.  J.,  Q.  B.  156  ;  40  L.  T.  99 ;  28 
W.  R.  312. 

To  keep  np  Licence — "Evw  Leaae — ^Blght  to 
Covenant.] — The  lease  of  a  public-house  con- 
tained usual  covenants  to  keep  up  licences,  &c. 
The  lessor  and  lessee  entered  into  an  agreement 
for  a  new  lease  to  contain  covenants  similar  to 
those  in  the  former  lease.  Under  this  agreement 
the  lessee  retained  possession  of  the  public- 
house  for  several  years,  and  in  the  interim  for- 
feited the  licence,  which  was  not  renewed.  Spe- 
cific performance  of  the  agreement  was  decreed 
against  the  lessee,  but  no  inquiry  was  directed  as 
to  damages  occasioned  by  breach  of  the  covenant 
to  keep  up  the  licences.  The  lessor  having  in- 
sisted that  he  was  entitled  to  insert  in  the  new 
lease  a  covenant  by  the  lessee  to  keep  up  the 
licences  similar  to  that  in  the  former  lease : — 
Held,  that  he  was  not  entitled  to  such  a  cove- 
nant, but  only  to  a  covenant  that  the  lessee 
would  use  his  best  endeavours  to  obtain  a  licence, 
and  would,  if  he  obtained  it,  then  keep  up  the 
same  in  the  terms  of  the  old  covenant.  Sl^p^ 
heard  v.  Walker,  34  L.  T,  30. 

To  Buy  from  partlcnlar  place  —  Eflbct  on 
Atcignee.] — ^The  lease  of  a  public-house  granted 
by  a  brewer  to  a  publican  contained  a  covenant 
by  the  latter  for  himself,  his  executors,  adminis- 
trators, and  assigns,  to  purchase  from  the  brewer 
all  the  beer  consumed  at  that  public-house,  and 
also  at  another  public-house  of  which  the  publi- 
can held  a  lease  under  a  different  landlord  : — 
Held,  that  the  covenant  was  binding. in  equity 
upon  an  assignee  of  the  second  public-house  who 
had  notice  of  the  covenant.  Luker  v.  Dennis,  7 
Ch.  D.  227  ;  47  L.  J.,  Ch.  174  ;  37  L.  T.  827  ;  26 
W.  R.  167. 
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How   BatiBfled.] — A   covenant  by  the 

tenant  of  a  public-house  to  purchase  of  his  land- 
lord all  beer  to  be  sold  or  consumed  in  or  upon 
the  premises  is  not  broken  by  the  tenant  buying 
through  an  agent,  without  the  knowledge  of  the 
landlord,  beer  made  by~  the  landlord.  Edtoick 
V.  HatoJtes^  or  Edridge  v.  Hawker,  18  Ch.  D. 
199  ;  50  L.  J.,  Ch.  577  ;  45  L.  T.  168  ;  29  W.  R. 
914. 

Implied  CoYenant   on  part  of  Seller.] 

— Semble,  that  where  such  a  covenant  is  en- 
tered into  by  a  tenant  there  is,  in  the  absence  of 
express  stipulation,  an  implied  obligation  on  the 
part  of  the  landlord  to  supply  the  tenant  with 
such  kinds  of  beer  as  he  requires,  and  if  this 
obligation  is  not  fulfilled,  the  tenant  is  at  liberty 
to  buy  the  beer  which  he  requires  elsewhere. 
Ih. 

The  lease  of  the  first  public-house  contained 
also  a  covenant  by  the  brewer  that  he  would 
supply  the  publican  with  aJl  the  beer  required 
for  consumption  at  both  the  public-houses,  such 
beer  to  be  of  a  specified  quality  and  price  : — 
Held,  that  the  obligation  of  the  lessee^s  cove- 
nant was  conditional  upon  the  peiformance  by 
the  lessor  of  his  covenant.  Zvker  v.  DennU,  7 
Ch.  D.  227  ;  47  L.  J.,  Ch.  174  ;  37  L.  T.827  :  26 
W.  R.  167. 

The  assignee  of  the  lease  of  the  second  public- 
house  borrowed  money  of  the  brewer  upon  the 
security  of  a  mortgage  of  that  lease,  and  in  the 
mortgage  deed  he  covenanted  with  the  brewer 
to  buy  of  him  all  the  beer  consumed  at  that 
public-hoQse : — Held,  that  this  covenant  was 
subject  to  an  implied  obligation  on  the  part  of 
the  brewer  to  supply  good  marketable  beer.    lb. 


by  W.  to  L.  at  a  fai;  valuation,  contained  the 
following  stipulations:  That,  in  addition  to  the 
amount  of  the  valuation,  L.  agreed  to  pay  W. 
50Z.  goodwill ;  that  L.  was  to  be  allowed  to  take, 
in  the  event  of  him  leaving,  the  60Z. ;  that  L. 
should  pay  to  W.  lOOZ.  for  painting,  &c. ;  that 
the  rent  was  to  be  75Z.  yearly ;  that  six  months' 
notice  to  quit  should  be  given  by  either  party  ; 
and  that,  *'by  way  of  making  this  agreement 
binding,  each  of  the   contracting   parties  has 
deposited  in  the  hands  of  H.  40Z. ;  and  either 
party  filing  to  complete  this  agreement  shall 
forfeit  to  the  other  his  deposit-money  as  and 
for  liquidated  damages. ""     In  an  action  by  L. 
against  W.  for  refusing  to  sell  pursuant  to  the 
agreement,  "  whereby  the  plaintiff  had  lost  the 
advantage  which  would  have  accrued  to  him 
from  the  performance  of  the  agreement  by  the 
defendant,  and  had  lost  the  use  of  the  money 
paid  by  him  as  such  deposit  as  aforesaid  : " — 
Held,  that  the  plaintiffs  remedy  for  the  breach 
was  confined  to  the  recovery  of  the  40^.  deposited 
with  H.    Lea  v.  Whitaker,  8  L.  B.,  C.  F.  70 ; 
27  L.  T.  676  ;  21  W.  R.  230. 

A  plea,  that  the  plaintiff  sued  H.  for  the  two 
sums  of  40Z.  deposited  with  him  as  and  for  liqui- 
dated damages  in  respect  of  the  breaches,  and 
recovered  judgment  in  respect  thereof,  was  no 
answer  to  the  action.    Ih, 


Usiial  CoTenants— Xeaning  of.]— By  a  con- 
tract for  the  sale  of  a  public-house,  the  vendor 
agreed  to  assign,  and  the  purchaser  agreed  to  take 
the  lease,  "  subject  to  the  yearly  rent  of  90Z.  and 
the  performance  of  the  covenants  thereby  reserved 
and  contained,  such  covenants  being  common 
and  usual  in  leases  of  public-houses."    Upon  in- 
vestigating the  title,  the  purchaser  found  that 
the  lease  under  which  the  premises  were  held 
contained  this  clause  :  "  Provided  always,  and 
these  presents  are  upon  this  express  condition, 
that  all  and  every  underlease,  deed  of  assign- 
ment, &c.,  which  shall  be  made  and  executed 
during  the  term,  shall  be  left  with  the  solicitor 
of  the  ground  landlord  within  two  months  of  its 
date,  for  the  purpose  of  registration,  and  a  fee  of 
one  guinea  paid  for  such  registration,"  and   a 
power  of  re-entry  in  case  of  "breach  or  non- 
]:)erformance  of  any  of  the  covenants  or  other 
stipulations  hereinbefore  contained  or  referred 
to."    The  purchaser  refused  to  complete,  on  the 
ground  that  this  was  not  a  common  and  usual 
covenant ;  and  the  jury  so  found  :— Held,  that, 
whether  the  proviso  in  the  head  lease  was  a 
covenant  in  the  strict  sense  or  not,  it  was  at  all 
events  a  covenant  within  the  contemplation  of 
the  agreement,  and  therefore  the  purchaser  was 
not  bound  to  complete.    Brooket  v.  Dryadale, 
3  C.  P.  D.  52 ;  37  L.  T.  467  ;  26  W.  B,  331. 

See  also  sub  tit.  LA17DL0BD  AND  TKNAirr. 

4.  Bemedf  fob  Bbeach  op. 

Xeasnre  of  Damages.]— An  agreement  for  the 
sale  of  the  trade  fixtures,  &c.,  of  a  public-house 


Rights  of  Corenaatee.] — When  a  covenant 
had  been  entered  into  not  to  sell  wines  and 
spirits  on  certain  premises ; — Held,  that  the 
covenantee,  by  not  interfering  with  the  sale  of 
British  wines  to  a  limited  extent,  did  not  lose 
his  right  to  an  injunction  to  restrain  a  more 
extensive  breach.  Richards  v.  Scvett,  7  Ch.  D. 
224  ;  47  L.  J.,  Ch.  472  ;  37  L.  T.  632  ;  26  W.  R. 
166. 

Where  there  are  mutual  covenants  by  owners 
of  land,  their  heirs  and  assigns,  with  the  owners 
of  adjoining  land,  their  heirs  and  assigns,  to 
comply  with  certain  stipulations,  the  subuquent 
lessee  of  one  of  the  owners  is  entitled  to  the 
benefit  of  the  covenants  as  an  assign,  and  can 
sue  to  restrain  a  breach.  Taite  v.  Ooslinif,  11 
Ch.  D.  273  ;  48  L.  J.,  Ch.  397  ;  40  L.  T.  251 :  27 
W.  R.  394. 

See  also   Covenant — Yendob    and   Pub- 

CHASBB. 


INTRUSION, 

Informatioxi  of.]— The  Prince  of  Wales  may 
file  an  English  information  of  intrusion  by  his 
attorney-general,  for  lands  parcel  of  the  duchy  of 
Cornwall.   AU.-Gen.  v.  St,  Aubyn,  Wightw.  167. 

Trial] — The  crown  cannot  by  its  mere  pre- 
rogative have  the  venire  facias  juratores  awarded 
into  any  county.  At t,- Gen.  v.  Churekill,  8  M.  & 

Pleading  in.]— The  court  has  no  authority 
under  4  &  5  Anne,  c.  16,  s.  4,  to  allow  a  defen- 
dant to  plead  several  matters  in  an  information 
of  intrusion.  Att-Oen.  v.  Donaldson,  1  VL,  ^ 
W.  422  ;  9  D.  P.  C.  319. 
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An  information  stated  that  the  defendants  in- 
traded  and  made  entry  upon  a  messuage  or 
dwelling-house  being  parcel  of  the  Royal  Palace 
of  Kensington,  then  in  the  occupation  and  in  the 
hands  and  possession  of  the  Queen,  as  in  right  of 
her  crown.  They  pleaded  in  the  form  given  by 
23  Hen.  8,  c.  5,  s.  11,  that  they  committed  the 
trespasses  under  the  authority  of  the  commis- 
sioners of  sewers,  for  a  tax  assessed  by  the  com- 
missioners : — Held  that  this  fonil  of  pleading 
was  not  allowable  in  an  information  of  intrusion 
at  the  suit  of  the  crown.  AtU-Gen,  v.  Donald- 
sm,  10M.&W.  117. 

-  An  information  by  the  attorney-general  stated, 
that  the  queen  was  seised  in  her  demesne  as  of 
fee,  in  right  of  her  crown,  of  Waltham  Forest, 
and  that  she  and  all  her  ancestors,  kings  of  Eng- 
land, have  held  and  enjoyed  the  forests,  and  the 
game  of  wild  beasts  and  lowls,  of  chase  and  war- 
ren, coming  and  arising  from  the  forest,  without 
any  disturbance ;  that  the  defendant  unlawfully 
erected  a  high  fence,  and  dug  a  deep  ditch  in  and 
around  100  acres  of  land,  parcel  of  and  within 
the  forest,  and  therewith  inclosed  100  acres  of 
the  forest,  and  encroached  and  usurped  thereon, 
and  separated  the  same  from  the  residue  of  the 
forest : — Held,  that  this  was  not  an  information 
of  intrusion  into  the  lands  of  the  crown  ;  that  it 
was  an  information  in  the  nature  of  an  action  of 
trespass  for  the  injury  to  the  incorporeal  right  of 
forest  by  inteif ering  with  the  game,  and  that  the 
defendant  was  not  bound  to  plead  title  to  the 
land  inclosed  by  him.  Att.- Gen,  v.  Hallett^  5  D. 
.&  L.  87  ;  1  Ex.  211 ;  16  L.  J.,  Ex.  262. 

The  title  of  the  crown  to  lands  of  which  it  has 
been  out  of  possession  for  twenty  years  may  be 
tried  in  an  information  of  intrusion  itself,  and 
need  not  be  first  found  by  inquisition  of  office  ; 
•the  only  effect  of  21  Jac,  1,  c.  14,  being  to  throw 
the  onus  of  proving  title  in  the  first  instance,  in 
such  a  case,  on  the  crown.  Att,-Ocn,  v.  Parsatuff 
2  M.  &  W.  23 ;  2  Gale,  227  ;  5  D.'  P.  C.  165  ;  1 
Tyr.  &  G.  980. 

And  see  22  &  23  Vict,  c  21,  s.  25. 

• 

Adyerse  Possession.  J — ^Although  the  king  can 
never  be  put  out  of  possession  in  point  of  law  by 
the.wrongful  entry  of  a  subject,  yet  there  may 
be  an  adverse  possession  in  fact  against  the 
crown.  Therefore,  after  such  an  adverse  posses- 
sion by  a  subject  for  twenty  years,  the  crown 
•could  only  recover  the  land  by  an  information  of 
intrusion  ;  consequently  ejectment  will  not  lie 
.at  the  suit  of  the  grantee  of  the  crown,  not- 
'  withstanding  the  rights  of  the  crown  are  not 
barred  by  the  Statute  of  Limitations.  Doe  d. 
Wall  or  Watt  v.  Morris,  2  Scott,  276  ;  1  Hodges, 
215. 


INVENTION. 


See  PATENT. 


INVOICE, 

See  SALE. 


I.  o.  u. 

See  MONEY   COUNTS. 


IRELAND. 

operation  of  English  Laws  and  Statutes.] — 
The  legislature,  by  the  sixth  article  of  the  Act  of 
Union  between  Great  Britain  and  Lreland  (39  & 
40  Geo.  3,  c.  67),  with  reference  to  the  treaty  on 
which  it  was  founded,  intended  to  place  both 
countries  on  an  equal  footing  with  respect  to 
articles  of  the  manufacture  and  trade  of  either, 
when  exported  from  one  into  the  other ;  and 
such  intention  is  sufficiently  expressed  in  the 
words  of  that  statute  to  enable  a  court  of  law  to 
give  effect  to  it ;  and  the  statute  must  be  con- 
strued as  having  established  a  perfect  reciprocity 
of  advantages  and  consolidation  of  interests  in 
respect  of  the  commercial  intercourse  of  the  two 
countries,  and  to  have  placed  them  both  on  a 
level  as  to  the  mutual  traffic  and  dealing,  by  the 
effect  of  the  imposition  of  countervailing  duties, 
and  by  the  virtual  re-enactment  of  the  previous 
statutes  regulating  ihe  trade  in  British  produce. 
Att,-Ocn,  V.  M'Kenzie,  11  Price,  284. 

Every  act  of  parliament  since  the  union  em- 
braces Ireland,  unless  Ireland  is  excluded  from 
its  operation,  in  express  terms,  or  by  necessary 
implication,  to  be  gathered  from  the  construction 
of  the  statute,  lieg,  v.  Mallmo  Union,  12  Ir.  C. 
L«  R.  35. 

Plaoe  beyond  fleas.]— Ireland  was  a  place  be- 
yond the  seas,  within  4  Anne,  c.  16,  s.  19,  not- 
withstanding the  act  of  Union  (39  &  40  Geo.  B,  c. 
67),  and  3  &  4  Will.  4,  c.  42,  s.  7.  Lane  v.  Ben- 
nett, 1  M.  &  W.  71 ;  1  Gale,  868. 

By  a  dock  act,  48  Geo.  3,  c.  xi.  s.  38,  certain 
duties  were  imposed  *'  on  goods,  wares,  and  mer- 
chandises, imported  from  parts  beyond  the  seas, 
and  not  brought  by  inland  navigation  into  the 
port  of  Bristol :" — Held,  that  goods  imported  from 
Ireland  were  brought  from  parts  beyond  the 
seas.  Battershy  v.  Kirk,  2  Bing.,  N.  C.  584  ;  3 
Scott,  11  ;  1  Hodges,  451. 

By  another  branch  of  the  statute,  other  duties 
were  imposed  ^*on  goods,  wares,  and  mer- 
chandises brought  coastwise  into  the  said  port,  of 
foreign  growth  or  importation,  but  not  of 
British  growth  or  manufacture  : " — Held,  that 
Irish  linens  imported  to  Bristol  from  Dublin, 
were  not  brought  coastwise.    Ih, 

Advot^sons  —  Conyersion  of  —  Ademption.] — 
A.,  by  will  made  in  1867,  devised  certain  Irish 
advowsons  for  life  with  remainders  in  tail. 
The  Irish  Church  Act,  1869,  passed  in  July  of 
that  year,  after  declaring  that  the  union  between 
the  churches  of  England  and  Ireland  should  be 
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dissolved  on  1st  January,  1871,  prohibited  any 
presentation  (except  for  temporary  purposes) 
being  made  to  a  benefice  of  the  msh  Church  after 
the  date  of  the  passing  of  the  act,  and  provided 
for  the  amount  of  com^xinsation  payable  to  lay 
patrons  being  ascertained  as  soon  as  might  be 
after  the  passing  of  the  act.  The  testator  died  in 
1870,  having  during  his  lifetime  given  instruc- 
tions for  an  application  for  compensation  under 
the  act,  and  having  subsequently  made  a  codicil 
to  his  will,  without  referring  to  the  devise  of  the 
advowsons  : — Held,  that  the  advowsons  had  been 
converted  on  the  date  of  the  passing  of  the  act, 
and  that  the  devise  of  them  was  adeemed. 
IVewen  v.  Prexoen,  33  L.  T.  418.  Affirmed  on 
appeal,  10  L.  B.,  Ch.  610 ;  33  L.  T.  43 ;  23 
W.  R.  864. 

Xortgages.] — When  the  owner  of  an  estate  in 
Ireland  had  already  created  an  equitable  mort- 
gage upon  it  by  depositing  the  title-deeds  with  a 
creditor  (which  equitable  mortgage  was  not  re- 
gistered), and  afterwards,  on  being  asked  for 
them  by  a  solicitor  who  was  about  to  prepare  for 
another  creditor  a  legal  mortgage  of  the  same 
estate,  gave  an  excuse  for  their  non-production, 
which,  under  the  circumstances,  appeared  quite 
satisfactory,  and  also  supplied  in  his  own  hand- 
writing a  summary  statement  of  their  contents, 
and  the  solicitor,  in  total  ignorance  of  the  equit- 
able mortgage,  and  of  all  that  had  been  pre- 
viously done,  prepared  the  legal  mortgage,  which 
was  duly  registered  : — Held,  that  the  legal  mort- 
gage had  priority  over  the  equitable  mortgage, 
and  was  not  assailable,  on  the  ground  that  the 
solicitor  had  improperly  acted  in  preparing  it 
without  insisting  on  Uie  production  of  the  deeds. 
Agra  Bank  v.  Barry,  7  L.  R.,  H.  L.  135. 

The  non-production,  in  Ireland,  of  title-deeds 
to  the  solicitor  instructed  to  prepare  a  mortgage 
upon  an  estate  there,  will  not  of  itself  be  deemed 
a  proof  that  the  solicitor  has  acted  fraudulently, 
or  even  negligently,  so  as  to  affect  the  interests 
of  his  client.  The  construction  to  be  put  upon 
his  conduct  does  not  depend  on  an  inflexible  rule 
of  law,  but  upon  the  circumstances  of  the  case. 
lb. 

Confliet  of  Law.] — &'e  Intebnational  Law. 


ISLE   OF   MAN. 

1.  Operation  of  EnglUh  Law9, 

2.  ZegUlature,  Laws  and  Customs,  1140. 

3.  Co^irU  and  Officers,  1142. 

1.  Ofebation  of  English  Laws. 

Bankmptoy.] — The  Isle  of  Man  is  not  within 
the  United  Kingdom,  and  therefore  a  person  re- 
siding there  at  the  time  of  an  adjudication 
against  him  has  three  months  within  which 
he  i^ay  contest  the  validity  of  a  petition  for 
adjudication  under  5  &  6  Vict.  c.  122,- s.  24,  or 
12  &  13  Vict.  c.  106,  s.  233.  Datison  v.  Farmer, 
6  Ex.  242  ;  20  L.  J.,  Ex.  177. 

Habeaa  Ckirpvs.] — The  Isle  of  Man  is  not  a 
foreign  dominion  of  the  crown,  and  therefore  a 


writ  of  habeas  corpus  ad  subjiciendum  issues  to 
it  notwithstanding  the  25  &  26  Vict.  c.  20,  s.  1* 
Brown,  Ew  parte,  5  B.  &  S.  280  ;  33  L.  J.,  Q«  B. 
193  ;  10  Jur.,  N.  S.  945  ;  10  L.  T.  458  ;  12  W.  R. 
821 ;  8,  P,,  Crawford,  Ex  parte,  13  Q.  B.  613 ; 
18  L.  J.,  Q.  B.  225  ;  13  Jur.  955. 

2.  Leoislatube,  Laws  and  Customs. 

House  of  Keys.]— The  House  of  Keys,  as  a 
legislative  body,  has  no  inherent  power  to  com- 
mit for  contempt ;  and  the  Manx  Act  of  1817 
does  not  give  such  power  to  it  when  acting  in  its 
legislative  capacity.  Brown,  Ex  parte,  5  B.  &  S. 
280  ;  33  L.  J.,  Q.  B.  193 ;  10  Jur.,  N.  S.  946 ;  10 
L.  T.  458  ;  12  W.  R.  821. 

Banken  aad  Hotes.] — A  licensed  banker  in 
the  Isle  of  Man,  executed  a  security  in  the  nature 
of  a  mortgage  deed,  bond  and  security  of  cus- 
tomary freehold  lands  belonging  to  hun,  to  cer* 
tain  government  officers  conditioned  to  secure 
payment  by  him  and  his  partneis  (members  of 
the  banking  firm)  of  notes  to  a  special  amount 
to  be  issued  in  the  island  under  the  licence  of  the 
government.  Two  of  the  partners  died  subse- 
quently at  different  periods,  and  fresh  licences 
were  renewed  in  the  names  of  the  survivors  for 
further  issues,  but  under  the  original  deed  of 
security.  The  effect  of  such  security  on  the 
notes  so  issued  and  in  circulation,  and  the  re- 
spective deaths  of  the  partners  upon  failure  of 
the  bank,  considered  and  ascertain^  Board* 
man  v.  Qtiayle,  11  Moore,  P.  C.  C.  223. 

A  promissory  note  of  the  Douglas  and  Isle  of 
Man  Bank,  in  the  following  form  :  "  We  promise 
to  pay  the  bearer  on  demand,  one  pound  British 
in  bank  notes  or  bills  on  London,"  is  a  negoti* 
able  note  within  the  Manx  Banking  Act  of  181 7» 
Ih. 

Imolveney.]  —  When  a  debtor  possessed  of 
lands  liable  to  be  sold  for  debt  is  m  prison  he 
cannot,  by  the  law  of  the  Isle  of  Man,  be  dis« 
charged,  until  he  has  made  a  mortgage  of  his 
lands  in  favour  of  his  creditors.  Corhett  v.  Ra4» 
cliffe,  14  Moore,  P.  C.  C.  121. 

According  to  the  general  law  prevailing,  as 
well  in  the  Isle  of  Man  as  in  England,  a  deed  is 
void  against  creditors  when  the  debtor  is  in  a 
state  of  insolvency,  or  when  the  effect  of  the 
deed  is  to  leave  the  debtor  without  the  means  of 
paying  his  present  debts.    lb. 

Lands.] — Exposition  of  the  tenure  of  quarter 
lands  and  intacks  in  the  Isle  of  Man  of  the 
nature  of  copyhold.  Bimie  v.  CayHole,  9  Moore, 
P.  C.  C.  303. 

There  can  be  no  foreclosure  of  a  mortgage  of 
copyholds  of  the  tenure  of  quarter  lancU  since 
the  act  to  amend  the  law  relating  to  mortgages 
passed  in  the  Isle  of  Man,  in  1835.    lb. 

After  the  passing  of  the  Manx  Act  of  Settle* 
ment,  4th  of  February,  1703,  the  Act  of  Tynwald 
of*  the  24th  of  June,  1645,  which  rendered  the 
consent  of  the  lord  mayor  of  the  Isle  of  Man 
necessary  to  alienation  by  a  tenant,  was,  although 
not  expressly  repealed,  no  longer  in  force  in  the 
island ;  and,  under  the  provisions  of  the  Act  of 
Settlement,  a  tenant  of  the  manor  became  en- 
titled, upon  payment  of  the  proper  fine,  to 
alienate  lands  without  the  consent  of  the  lord. 
Board-man  v.  Quayle,  11  Moore,  P.  C.  C.  223. 

A  grant  by  a  tenant  of  customary  land  and 
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premises  is  not  invalid  bj  reason  of  the  grant 
being  made  in  fayoar  of  two  or  more  persons. 

n. 

The  customary  law  of  the  Isle  of  Man  respect- 
ing legitimation  by  sabsequent  marriage  of  the 
parents  was  proclaimed  at  a  Tynwald  as  follows  : 
if  a  man  get  a  maid  or  young  woman  with  child 
before  marriage,  and  within  a  year  or  two  after 
doth  many  her,  if  she  was  never  slandered  or 
defamed  with  any  other  before,  that  child  be- 
gotten before  marriage  shall  have  his  father's 
corbe  and'his  fiirm  according  to  the  custom  of 
this  isle.  This  custom  was  propounded  from  the 
resolution  of  all  doubts  therein  to  the  two  deem- 
sters and  twenty-four  keys  of  the  island,  and 
was  by  them  confirmed  and  answered  as  follows  : 
If  a  man  get  a  maid  or  young  woman  with  child, 
and  then  within  a  year  or  two  afterwards  doth 
many  her,  we  judge  them  to  be  legitimate  by 
our  laws : — Held,  first,  that  such  custom  was 
not  a  rule  of  descent  .to  lands  of  inheritance 
descending  from  father  to  son,  but  embraced  the 
case  of  a  female  entitled  as  a  purchaser  under 
the  trusts  of  a  will.  Quafie  v.  Quanef  8  Moore, 
P.  C.  C.  63. 

Held,  secondly,  that  the  custom  applied  to  a 
case  where  more  than  one  child  had  been  bom 
before  marriage.    lb. 

Held,  thirdly,  that  a  child  was  legitimate, 
although  more  than  two  years  had  elapsed  be- 
tween the  time  the  woman  was  gotten  with  child 
and  the  marriage  of  the  parents.    lb. 

Limitations,  Statute  of— Effeot  on  Debts.] — 

The  Manx  Statute  of  Limitations,  which  enacts 
that  actions  of  debt  upon  any  trading  contract 
or  demand  without  specialty  shall  be  commenced 
within  three  years  next  after  the  cause  of  action, 
only  bars  the  remedy,  and  does  not  extinguish 
the  debt.  Harru  v.  Qu'tne,  4  L.  R.,  Q.  B.  653  ; 
38  L.  J.,  Q.  B.  331 ;  20  L.  T.  947  ;  17  W.  R.  967  ; 
10  B.  &  S.  644. 

Chraat  and  Working  of  Mines.] — Hj  an  act  of 
Tynwald,  of  the  Isle  of  Man,  a  reservation  was 
made  to  the  lord  of  the  isle,  of  all  such  mines 
and  minerals  as  then  were,  or  at  any  time  there- 
tofore had  been,  vested  in  the  lords  of  the  isle. 
The  Queen,  as  lady  of  the  isle,  being  thus  pos- 
sessed of  the  mines  as  of  her  own  original  title 
in  the  soil,  has  the  right  to  the  use  of  all  waters 
found  thereon  and  percolating  by  natural  pro- 
cesses into  the  mines  when  opened.  Ballaeorkuh 
Silver^  Lead  and  Copper  Mining  Company  v 
Harrison,  5  L.  R.,  P.  C.  49 ;  43  L.  J.,  P.  C.  19  ; 
29  L.  T.  658 ;  22  W.  R.  277. 

The  holder  of  a  mining  lease  from  the  crown 
is  not  liable  to  make  compensation  for  the  with- 
drawal by  percolation  into  his  mine  of  water 
which  would  otherwise  have  flowed  into,  or 
having  flowed  into,  would  have  been  retained 
in  the  wells  and  springs  of  the  superjacent  land. 
lb. 

The  Court  of  Chancery  of  the  Isle  of  Man 
granted  an  injunction  restraining  A.  from  pro- 
ceeding with  his  mining  operations  on  the  lands 
of  B.  until  he  should  give  security,  in  the  speci- 
fied form,  to  meet  such  damages  as  B.  might,  on 
the  hearing  of  the  cause,  be  decreed  entitled  to 
recover  for  injuries  done,  or  that  might  be  done, 
to  B.'s  lands.  A.  gave  security  accordingly,  but 
the  court  ordered  the  injunction  to  be  continued 
till  the  hearing  of  the  cause : — Held,  that  the 


order  for  injunction  was   not  justified  by  the 
practice  of  the  court.    lb, 

Cnstom  of  Tenants  to  dig  Clay  and  Band— Act 
of  Settlement.]— The  Act  of  Settlement  of  the 
Isle  of  MiEin,  1703,  confirmed  to  the  tenants  their 
customary  estates  of  inheritance,  "saving  always 
all  mines  and  minerals,  of  what  kind  and  nature 
soever,  quarries  and  delfs  of  flag  slate  or  stone : " 
— Held,  that  a  custom  by  the  tenants  to  dig  for 
clay  and  sand  did  not  contravene  the  saving 
clause,  and  that  such  tenants  were  entitled  to 
dig  for  clay  and  sand.  Att.-Gen,  (Isle  of  Man") 
V.  Mylehreest,  4  App.  Cas.  294  ;  48  L.  J.,  P.  C. 
36;  40X.  T.  764. 

Eating — ^Bent-charges.] — ^An  act  for  the  com- 
mutation of  tithes  in  the  Isle  of  Man  (1839) 
provided  that  there  shall  be  paid  annually,  in 
lieu  of  tithes,  a  certain  aggregate  sum,  to  be 
apportioned  by  way  of  rent-charge  amongst 
those  entitled  thereto.  An  act  to  provide  an 
asylum  for  lunatics  and  insane  persons,  aft^r 
directing  a  valuation  "  at  their  net  annual  value, 
of  all  luids  and  all  real  estate,"  provided  that 
"as  soon  as  the  valuation  is  complete"  the 
Tynwald  Court  shall  lay  a  rate  on  the  proprie- 
tors of  all  lands  and  real  estate  accoiding  to 
valuation  : — Held,  that  a  rent-charge  under  the 
act  of  1839  was  not  liable  to  be  included  in  such 
valuation,  or  rateable  under  the  act  of  1860. 
Ingram  v.  Drinkwater^  44  L.  J.,  P.  C.  83 ;  82  L.  T* 
746. 

Partnership.] — There  is  no  difference  between 
the  Manx  law  and  the  law  of  England  in  respect 
to  the  principles  applicable  to  the  law  of  part^^ 
nership.  Labouchere  v,  Tujfper,  11  Moore,  P.  C.  C, 
198. 

Preseription.] — By  the  law  of  the  Isle  of 
Man,  user  for  twenty-one  years  creates  a  pre- 
scriptive  right.  Cowfn  v.  Moore,  14  Moore,  P» 
C.  C.  354. 

Eights  of  Water.] — A  grant  of  the  use  of  a 
stream  of  water  from  an  artificial  flow  over  the 
grantor*s  land  for  working  a  "  mill  or  otherwise 
an  instrument  wherewith  ta  plate  iron,  and  like- 
wise a  smithy,"  the  grantor  engaging  to  keep  up 
a  full  dam  of  water  for  that  purpose,  in  the  ab- 
sence of  any  objection  by  the  grantor,  or  those 
claiming  under  him,  to  the  use  of  the  water 
during  fifty  years,  for  other  purposes  than  those 
limit^  by  the  grant,  confers  by  the  law  of  the 
Isle  of  Man,  on  the  grantee,  a  prescriptive  right 
in  the  water  granted.  Tobin  v.  Stowell,  9  Moore^ 
P.  C.  C.  71. 

3.  COUBTS  AND  OFFICEBS. 

The  Court  of  Exchequer  in  the  Isle  of  Man  has 
power  to  summon  a  jury  to  decide  a  question  of 
fact.  Att,-Oen,  (^Isle  of  Man)  v,  Cowley,  12 
Moore,  P.  C.  C.  27 ;  7  W.  R.  713. 

This  power  extends  to  an  information  for  in- 
trusion and  trespass  by  the  attorney-general  of 
the  island,  on  benalf  of  the  crown.    lb. 

The  attorney-general,  as  the  chief  law  officer 
of  the  crown  in  the  island,  bringing  an  appeal 
to  the  Queen  in  council,  is  not  required  to  enter 
into  a  recognizance  to  answer  costs  of  appeal. 
lb. 

The  Ecclesiastical  Court  has  jurisdiction  to 
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tiy  the  validity  of  an  alleged  donatio  mortis 
cau8&.  Ootnahan  t.  Oriee,  16  Mooie,  P.  C.  C. 
216. 


ISLE   OF  WIGHT. 

The  Isle  of  Wight  is  a  diyision  of  the  county 
of  Southampton,  but  has  no  separate  cenimission 
of  the  peace,  and  the  county  is  legally  liable  to 
repair  the  bridges  in  the  island.  Reg,  Y,.SautIi- 
ampton,  18  Q.  B.  841 ;  21  L.  J.,  M.  C.  201 ;  17 
Jur«  254. 


ISSUE. 


I.  InTEBPLEAOEB.— ^«  INTEBPLEADEB. 
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JAMAICA. 

See  COLONY. 


JERSEY. 

See  COLONY. 


JOINT  STOCK  COMPANY. 

I.  Banking.— iSp^  Bankeb  and  Banking 
Company. 

II.  Mines.— &^  Mines  and  Minebals. 

III.  In  otheb  Cases.— &tf  Company. 


JOINT  TENANCY. 

See  ESTATE— LANDLORD  AND    TENANT. 
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1.  Privileges, 

2.  Salary,  1144. 

3.  Where  Interested,  1 145. 

4.  Amotio-Jiy  1146. 

5.  Other  Matters,  1147. 

6.  County  Ckmrt, — See  COUNTY  CouBT. 

1.  Pbivileges. 

In  Action  against.] — If  an  actiota  is  brought 
against  a  judge  of  record,  for  an  act  done  in  his 
j^cial  capacity,  a  plea  that  he  so  did  it,  will  be 
a  sufficient  justification.  Mostyn  v.  Fabrigas, 
Cowp.  172. 

An  action  does  not  lie  against  a  judge  of  one 
of  the  superior  courts  for  a  judicial  act,  though 
alleged  to  have  been  done  maliciously  and  cor- 
ruptly. Fray  v.  Blaokhum  (JDi^.)  3  B.  &  8. 
576  ;  S,  P,j  Ward  v.  Freeman,  2  Ir.  C.  L.  B.  460  ; 
Bieas  v.  Brougham  QLord),  6  C.  &  P.  249 — 
Ex.  Ch. 

A  warrant  granted  by  the  chief  justice  of  the 
Queen's  Bench  in  chambers,  returnable  into  that 
court  to  arrest  a  party  for  a  breach  of  the  peace, 
is  such  a  judicial  act  as  will  protect  him  against 
an  action  for  false  imprisonment.  Tat^e  v. 
Bournes,  3  Moore,  P.  C.  0.  36,  n. 

A  judicial  officer  is  not  liable  to  be  sued  for 
an  adjudication  according  to  the  b^t  of  his 
judgment  upon  a  matter  within  his  jurisdiction ; 
and  a  matter  of  fact  so  adjudicated  by  him  can- 
not be  put  in  issue  in  an  action  against  him. 
Kemp  V.  Neville,  10  C.  B.,  N.  S.  523  ;  31  L.  J.,  C.  P. 
158  ;  7  Jur.,  N.  S.  913  ;  4  L.  T.  640  ;  10  W.  R.  6. 

An  action  will  not  lie  against  a  judge  for 
acting  judicially,  but  without  jurisdiction,  unless 
he  knew,  or  had  the  means  of  knowing,  of  the 
defect  of  jurisdiction  ;  and  it  lies  upon  the 
plaintiff,  in  every  such  case,  to  prove  that  &ct. 
Cklder  v.  Halket,  3  Moore,  P.  C.  C.  28. 

But  a  judge  of  a  court  of  record  is  answerable 
for  an  act  done  by  his  command  when  he  has  no 
jurisdiction  and  is  not  misinformed  as  to  the 
facts  on  which  jurisdiction  depends.  Htmlden 
V.  Smith,  14  Q.  B.  841 ;  19  L.  J..  Q.  B.  170  ;  14 
Jur.  598. 

So  an  action  lies  against  a  judge  of  an  ec- 
clesiastical court,  who  has  acted  beyond  the 
jurisdiction  of  the  court :  as,  where  a  party  was 
excommunicated  for  refusing  to  obey  an  order 
of  the  ecclesiastical  court,  which  it  had  no 
authority  to  make,  or  where  the  party  had  not 
been  previously  served  with  a  citation  or  a 
monition,  nor  had  due  notice  of  the  ordet.  Beau^ 
rain  v.  Scott,  3  Camp.  388. 

Precedence.] — ^A  judge  of  a  district  in  Canada 
was  appointed  judge  of  another  district,  by 
letters-patent  granting  him  precedence  over  other 
judges,  whose  commissions  as  judges  were  of 
later  date  than  his : — Held,  that  he  could  takesuch 
precedence.    Bedard,  In  re,  13  Jur.  641 — P.  C. 

2.  Salaby. 

Amount  Payable  on  Beath.] — The  6  Geo.  4. 

c.  85,  regulating  the  payment  of  the  salaries  and 
pensions  to  the  judges  of  his  Majesty's  courts  in 
India,  enacts,  **  that  when  a  chief  justice  or  puisne 
judge  hath  departed,  or  shall  depart,  this  life 
while  in  possession  of  such  office,  and  after  the 
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expiration  of  six  calendar  months  from  the  time 
of  his  arrival  in  India  for  the  purpose  of  taking 
upon  him  the  office  of  chief  justice  or  puisne 
judge,  the  court  of  directors  shiall,  and  they  are 
hereby  required  to  pay,  or  direct  and  cause  to 
be  paid  out  of  the  territorial  revenues  from 
which  the  salary  of  such  chief  justice  or  puisne 
judge  so  dying  shall  be  payable,  to  the  legal 
personal  repi^sentatives,  over  and  above  what 
may  have  been  due  to  such  chief  justice  or 
puisne  judge,  at  the  time  of  his  death,  a  sum 
equal  to  the  amount  of  six  calendar  months' 
salary."  Sir  John  David  Norton  died  while 
holding  the  office  of  puisne  judge  of  the  Supreme 
Court  at  Madras,  having  previously  assigned,  as 
a  security  for  money  advanced,  the  sum  of^2,500Z., 
which  would  be  payable  to  his  personal  repre- 
sentatives : — ^Held,  first,  that  the  meaning  of  the 
legislature  was,  that  this  sum  should  form  part 
of  the  general  assets  of  the  judge,  and  that 
"  legal  personal  representatives  "  were  to  be  con- 
strued executors  or  administrators.  Arbuthnot  v. 
KaHon,  5  Moore,  P.  C.  C.  219 ;  3  Moore,  Ind. 
App.  435  ;  10  Jur.  145. 

Held,  secondly,  that  the  judge  had  complete 
power  of  assigfning  such  contingent  interest, 
either  inter  vivos  or  by  will,  and  that  this  was  a 
good  assignment.    lb. 

Held,  thirdly,  that  this  assignment  was  not 
against  public  policy,  it  being  unlike  salary  in 
this  respect,  that  the  judge  could,  by  no  possi- 
bility, receive  it  in  his  lifetime,  and  the  assignment 
could,  therefore,  not  diminish  his  income.    Ih, 

'  *  Property  "  of  Bankrupt  vesting  in  Trustee — 
Pension.] — ^The  effect  of  ss.  15  and  17  of  the  Bank- 
ruptcy Act,  1869,  is  to  vest  in  the  trustee  in  a 
bankruptcy  all  the  "  property  "  of  the  bankrupt 
of  whatever  nature,  including  the  matters  dealt 
with  by  s.  23  and  ss.  87  to  95,  but  subject  to  the 
exceptions  and  qualifications  introduced  by 
those  sections.  The  pension  of  a  retired  judge 
of  a  crown  colony,  granted  by  the  Secretary  of 
State  for  the  colonies,  and  voted  annually  by  the 
legislature  of  the  colony,  is,  in  case  of  the  bank- 
ruptcy of  the  judge,  "  property  "  which  vests  in 
the  trustee  in  the  bankniptcy,  but  it  is  "in- 
come" of  the  bankrupt  within  s.  90  of  the 
Bankruptcy  Act,  1869,  and  is  subject  to  the 
power  thereby  given  to  the  court  to  determine 
how  much  of  it  shall  be  set  aside  for  the  benefit 
of  the  bankrupt's  creditors.  Huggins,  Ex  parte, 
Ifuggins,  In  re,  21  Ch.  D.  86  ;  51  L.  J.,  Ch.  935  ; 
30  W.  R.  878— C.  A. 


3.  Whebe  Intsbbsted. 

Lord  Chanoellor  interested  as  Shareholder — 
Appeal.] — ^A  company  filed  a  bill  in  equity  against 
the  defendant  in  a  matter  largely  involving  the  in- 
terests of  the  company.  The  lord  chancellor  had 
an  interest  as  a  shareholder  in  the  company  to  the 
amount  of  several  thousand  pounds,  a  fact  which 
was  unknown  to  the  defendant.  The  cause  was 
heard  before  the  vice-chancellor,  who  granted  the 
relief  sought  by  the  company.  The  lord  chan- 
cellor, on  appeal,  affirmed  the  order  of  the  vice- 
chancellor  : — Held,  that  the  lord  chancellor  was 
disqualified,  on  the  ground  of  interest,  from 
sitting  as  judge  in  the  cause,  and  that  his  decree 
was  therefore  voidable,  and  must  consequently 
be  reversed.  Dimes  v.  Grand  Junction  Canal 
Company,  3  H.  L.  Cas.  759  ;  17  Jur.  73. 

Observations  on  the  inconvenient  operation  of 


a  remote  interest  in  the  subject-matter  of  a  cause 
operating  to  disqualify  the  judge.  London  and 
North-WeHem  Railtoay  Company  v.  Lindsay y 
3  Maoq.  H.  L.  Cas.  99. 

In  Eating  ICatters.] — On  appeal  against  a 
valuation  of  rateable  property  under  a  local  act 
to  the  sessions  for  a  borough,  the  recorder  who 
tried  the  appeal  reduced  the  rate,  and  ordered 
that  the  costs  should  be  paid  by  the  respondents. 
The  amount  of  costs  not  being  then  ascertained, 
he  adjourned  the  case  to  the  next  sessions.  At 
these  sessions  a  deputy  recorder,  appointed  under 
6  &  7  Vict.  c.  89,  s.*8,  presided.  The  costs  were, 
in  fact,  taxed  by  the  recorder,  who  reduced 
them  ;  but  the  order  for  costs  was  drawn  up  at 
the  sessions  at  which  the  deputy  recorder  pre- 
sided, and  formally  entered  as  of  such  sessions  ; 
the  deputy  recorder,  however,  not  otherwise 
taking  any  part  in  the  matter.  The  respondents 
were  the  parish  officers  of  a  parish  comprised 
in  a  union  which  comprehended  several  other 
parishes,  and  the  deputy  recorder  was  a  rated 
inhabitant  in  one  of  such  other  parishes ;  all 
the  parishes  contributed  to  a  common  fund  for 
the  relief  of  the  poor : — Held,  that  the  order  for 
costs  must  be  considered  as  the  order  of  the 
deputy  recorder,  and  was  voidable  on  account  of 
his  interest ;  and  that  the  16  Geo.  2,  c.  18,  s.  1, 
was  inapplicable  as  applying  only  to  cases  where 
justices  act  as  such  in  the  making  of  orders  out 
of  court,  and  not  to  the  exercise  of  appellate- 
jurisdiction.  Reg.  V.  Cambridge  (^Recorder'),  8- 
Bl.  &  Bl.  637  ;  27  L.  J.,  M.  C.  160 ;  4  Jur.,  N.  S. 
334.    &c40Vict.  c.  11. 

Conniel Baised  to  theBenok.]— A  counsel  in  a 
cause  being  afterwards  raised  to  the  bench,  i» 
not  thereby  precluded  from  taking  part  in  the 
hearing  and  discussion  of  that  cause ;  but  he- 
may  properly  (unless  his  doing  so  would  entail 
g^reat  inconvenience  and  expense  on  the  parties,, 
or  perhaps,  from  his  being,  as  in  chancery,  the 
sole  judge  of  the  court,  amount  to  a  denial  of 
justice)  decline  to  take  part  in  such  hearing  and 
decision.  T/iellusson  v.  Rendlesham,  7  H.  L.. 
Cas.  429. 

Ohaneellor  of  Consistory  Court — Interest  of 
Bishop.] — ^The  chancellor  of  a  consistory  court 
being  by  his  appointment  an  independent  judge, 
it  is  no  ground  for  prohibition  in  a  cause  tried 
in  the  consistory  court  before  him  that  the  bishop 
of  the  diocese  was  interested  in  the.  cause.  Med'- 
win,  Ew parte,  1  El.  &  BL  609  ;  22  L.  J.,  Q.  B. 
169  ;  17  Jur.  1178. 

Jnstioes  of  the  Peaee.]— iSS?^  Justice  of  the. 
Peace. 

4.  Amotion. 

By  Oovemor  and  Connoil  of  Colony.] — The 

governor  and  council  of  a  colony  or  plantation 
have  power,  under  22  Geo.  3,  c.  75,  to  amove  a 
judge  from  his  office  for  misbehaviour  or  neglect 
of  duty.  Montague  v.  Van  Diemen^s  Land 
(Lieutenant- Qovemor'),  6  Moore,  P.  C.  C.  489. 

Where  a  judge  availed  himself  of  his  judicial 
office,  through  an  incident  connected  with  the 
constitution  of  the  Supreme  Court  in  Van  Die- 
men*s  Land,  to  obstruct  his  creditor  from  re- 
covering a  debt  due  from  him,  and,  upon  an 
investigation  by  the  governor  and  council,  was 
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found  to  be  inyolTed  to  a  large  extent  in  bill 
transactions  and  pecuniary  embarrassment: — 
Held,  sufficient  to  ]usti£7  the  governor  and  coun- 
cil in  removing  him  from  office.    Ih, 


Opportunity  of  Befenoe.] — The  amotion 


was  made,  under  an  order  of  the  governor  and 
council,  calling  upon  the  judge  to  shew  cause  why 
he  should  not  be  suspended  from  office  : — Held, 
that  idthough  there  was  some  irregularity  in 
pronouncing  such  an  order  for  amotion,  when  the 
judge  had  only  been  called  upon  to  shew  cause 
against  an  order  of  suspension,  yet,  that  as  the 
facts  justified  the  order  of  amotion,  and  the 
judge  had  sustained  no  prejudice  by  such 
irregularity,  the  order  of  amotion  ought  not  to 
be  reversed.    Tb, 

But  where  the  governor  and  council  amoved  a 
judge  without  giving  him  notice,  or  affording 
him  an  opportunity  of  answering  the  charges 
brought  against  him,  and  upon  which  the  order 
of  amotion  was  founded,  such  ord6r  was  held 
illegal  and  reversed.  WUIU  v,  Oipps^  5  Moore, 
P.  C.  C.  379. 

Lapse  of  Time.] — On  a  memorial  presented  to 
the  Queen  in  council  by  the  House  of  Assembly 
of  the  Island  of  Grenada,  complaining  of  the 
judicial  conduct  of  the  chief  justice  of  that  island 
as  illegal  and  oppressive,  being  referred  to  the 
judicial  committee,  it  appeared  &om  the  evi- 
dence, that  during  the  fourteen  years  in  which 
the  chief  justice  had  held  office  he  had  displayed 
on  the  bench  several  instances  of  intemperate, 
and  in  some  cases  illegal,  conduct;  but  these 
acts  were  committed  many  years  before  the  pre- 
sentation of  the  memorial,  without  any  complaint 
at  the  time  of  the  chief  justice's  misconduct ; 
the  only  act  of  recent  date  complained  of  being 
the  fining  of  two  magistrates  for  taking  deposi- 
tions in  the  third  instead  of  the  first  person. 
The  judicial  committee  reported  to  the  crown 
that,  having  regard  to  the  length  of  time  which 
had  elapsed  since  all  the  acts  complained  of, 
except  that  of  fiining  the  magistrates  (which, 
though  erroneous  and  improper,  had  been  com- 
mitted by  the  chief  justice  in  the  execution 
of  his  duty),  they  could  not,  sitting  judicially, 
advise  the  crown  to  remove  the  cbi^  justice  for 
misconduct.  Grenada  (^Island)  v.  8ander$on^% 
Moore,  P.  C.  C.  38. 

5.  Otheb  Mattebs. 

Private  Commimications  to.]  —  Observations 
upon  the  irregularity  and  impropriety  of  private 
communications  to  a  judge  upon  a  matter  pub- 
licly before  him,  such  communications  being  a 
high  contempt  of  court.  Dyce  Sombre,  In  re, 
1  Mac.  &  G.  116 ;  1  Hall  &  T.  285  ;  13  Jur.  867. 

Juriidiotion  of  Lord  Chancellor  in  Bcotland.] 

— The  Lord  Chancellor,  though  Chancellor  of 
Great  Britain,  has  only  certain  statutory  powers 
in  Scotland,  which  are  not  of  a  judicial  nature. 
Stuart  V.  Bute  (^Marquis),  9  H,  L.  Cas.  440 ; 
S,  C^i  Stuart  v.  Moore,  4  Macq.  H.  L.  Cas.  49  ;  7 
Jut.,  N.  S.  1129. 

Judge  acting  a«  Arbitrator.]  —  Questions 
having  arisen  between  the  official  liquidator  of  a 
company  and  a  mortgagee  with  whom  the  trus- 
tees nad  deposited  deeds  belonging  to  the  com- 
pany, with  respect  to  the  validity  of  the  security, 


the  parties  signed  an  agreement  that  their  rights 
should  be  determined  in  a  summary  way  by  the 
judge  acting  in  the  matter  of  the  winding^  up  : 
— Held,  that  this  was  a  submission  to  the  judge 
personally,  aud  that  no  appeal  could  be  brought 
to  the  Court  of  Appeal  in  Chancery.  DvLrKam 
County  Permanent  Benefit  Building  Society,  In 
re,  Wilson,  Ex  parte,  7  L.  R,,  Ch,  45  ;  41  L.  J., 
Ch.  164. 

Direction  to  Jnry*] — When  there  is  a  case  tried 
before  a  judge  sitting  with  a  jury,  and  there 
arises  any  question  of  law  mixed  up  with  the 
facts,  the  duty  of  a  judge  is  to  give  a  direction 
upon  the  law  to  the  jury,  so  far  as  to  make  them 
understand  the  law  as  bearing  upon  the  facts. 
Farther  than  that  it  is  not  necessary  for  him  to 
go.  Prudential  A$surance  Company  v.  Edmonds, 
2  App.  Cas.  487. 

Explaining  Finding.] — When  by  agreement 
the  jury  was  discharged  and  the  cause  submitted 
to  tiie  decision  of  tiie  judge  : — Held,  that  on  a 
motion  for  a  new  trial  or  to  take  a  verdict  for  the 
plaintiff,  it  was  competent  for  the  judge  to  ex- 
plain to  the  court  the  reasons  and  precise  mean- 
ing of  his  finding.  Chatterton  v.  Cave,  3  App. 
Cas.  483 ;  47  L.  J.,  C.  P.  545  ;  38  L.  T.  397  ;  26 
W,  B.  498. 


JUDGMENT. 

I.  Chaboe  on  Lands  and  Heeedita- 

MENTS. 

IL  Actions  on  Judgments,  Obdebs  ob 
Decbees,  1158. 

III.  Assignment  of  Judgments,  1161. 

IV.  Satisfaction  of  Judgments,  1161. 
V.  Mebgeb  bt  Judgment,  1164. 

VI.  Intebest  on. — See  Intebest. 

VII.  Colonial  and  Fobeign  Judgments. 
^See  Intebnational  Law. 

VIII.  iBisH  AND  Scotch  Judgments.— iS^<T 
Intebnational  Law. 

IX.  Infebiob  Coubts. — See  Coubt. 

X.  Chaboing  Shabbs  and  Stocks.-— iSjf 
Execution. 

XL  Means  of   Enfobcing.— jS^   Execu- 
tion. 

XII.  Pbactice  as  to. — See  Pbactice. 

XIII.  Pboop  of.— jSffd  Evidence, 

XIV.  Estoppel    by  Judgment.  —  See    Es- 

toppel. 

L  CHARGE  ON  LANDS  AND 
HEREDITAMENTS. 

Begifltration.] — Judgment  wad  obtained  in  an 
action  in  which  the  defendant  was  sued  in  a 
wrong  christian  name,  but  the  judgment  was 
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registered  against  the  debtor  in  his  true  christian 
name,  adding  the  title  of  the  cause  with  the 
wrong  christian  name  : — Held,  that  this  registra- 
tion complied  with  1  &  2  Vict.  c.  110,  s.  19,  and 
that  the  judgment  was  good  against  the  debtor, 
and  yalid  against  his  other  creditors.  Beavan  y. 
Oxford  {EarV),  3  Sm.  &  Q.  11  ;  3  Eq.  R.  445  ;  24 
L.  J.,  Ch.  311 ;  1  Jur.,  N.  S.  154. 

A  judgment  was  recovered  by  B.  against  Alfred 
Loid  H.,  described  in  the  writ  of  summons,  and 
in  the  judgment,  as  Bdward  Lord  H.  Alfred 
Lord  H.  appeiured,  and  the  judgment  was  regis- 
tered, and  complied  with  the  requisites  of  the  1  & 
2  Vict.  c.  110,  ss.  13, 19  :— Held,  the  registration 
being  correct,  that  sufficient  notice  was  given  to 
creditors  and  purchasers,  and  that  the  judgment 
was  valid.    Jo. 

Where  the  executor  of  a  deceased  conusee  of  a 
judgment  sought  to  register  the  judgment  as  a 
mortgage,  an  entry  was,  on  his  application,  made 
in  the  mai*gin  of  the  summary  of  the  judgment 
that  the  proceedings  were  continued  in  his  name 
as  executor.  Form  of  order  in  such  cases.  Law- 
leu  y.  Doake,  12  L.  R.,  Ir.  68. 

Under  2  &  3  Vict  c.  11,  if  A.  has  a  judgment 
registered  under  1  &  2  Vict,  c  110,  such  regis- 
tration wiU  protect  him  against  all  who  become 
mortgagees,  creditors,  or  purchasers  during  the 
currency  of  the  five  years,  and  such  protection 
will  continue  as  to  them  under  a  re-registration, 
even  though  he  should  have  omitted  tore-register 
within  five  years;  but  as  to  persons  becoming 
mortgagees,  creditorsf  or  purchasers  between  the 
period  when  bis  first  registration  ceased  and  when 
his  re-registration  began,  he  will  not  be  protected, 
but  they  will  have  priority  over  him.  Shaw  v. 
NeaU,  6  H.  L.  Cas.  581 ;  27  L.  J.,  Ch.  444  ;  4 
Jur.,  N.  S.  696. 

Doeketing.] — ^A  docket  of  the  issue  was  not  a 
docket  of  the  judgment  within  4^5  Will.  &  M. 
c.  20,  so  as  to  give  precedence  to  the  judgment 
creditor  over  other  subsequent  charges  of  the 
land-  Doe  d.  Barron  v.  PurohaSy  2  H.  &  W.  50  : 
S,  P.,  Braithwaite  v.  Watts,  2  C.  &  J.  318. 

It  was  the  duty  of  the  plaintiff's  attorney  to  see 
that  the  judgment  was  prop^ly  docketed.    Ih, 

An  outstanding  docketed  judgment,  not  regis- 
tered pursuant  to  1  &  2  Vict.  c.  110,  s.  19,  and 
2  &  3  Vict.  c.  11,  ss.  2,  3,  is  not  a  valid  objection 
to  the  title  of  a  vendor  on  the  sale  of  realty. 
Bedford  v.  I^yrbei,  1  C.  &  K.  33. 

A  judgment  obtained  against  an  executor  (be- 
fore 2  &  3  Vict.  c.  11)  is  entitled  to  preference  in 
the  administration  of  the  testator's  estate  over 
simple  contract  debts,  though  not  docketed  pur- 
suant to  4  &  5  Will.  &  M.  c.  20.  Gawnt  v. 
Taylor,  3  M.  &  G.  886  ;  3  Scott,  N.  R  700. 

Where  a  docket  of  a  judgment  did  not  set  forth 
the  number  roll,  but  this  appeared  on  the  entry 
of  the  issue  in  the  same  book  : — Held,  that  the 
judgment  did  not,  within  4  &  5  Will,  k  M.  c.  20, 
affect  a  purchaser,  and  that  he  was  not  pre- 
cluded from  disputing  its  validity  by  the  circum- 
stance of  a  conveyance  under  which  he  claimed 
title,  and  which  was  a  trust  deed  for  the  benefit 
of  creditors,  and  was  executed  after  the  judgment 
was  entered  up,  being  expressed  to  be  made  sub- 
ject to  the  incumbrances  affecting  the  estate  con- 
veyed. Brandling  v.  Plnmmer,  32  Beav.  747. 
Affirmed  on  appeal,  26  L,  J.,  Ch.  326 ;  3  Jur.,  N.  S. 
401— L.  J. 

An  old  judgment  not  docketed,  but  duly  regis- 
tered under  1  &  2  Vict,  c  110,  is  good  under  2  & 


3  Vict,  ell,  8.  5,  against  purchasers  and  mort- 
gagees without  notice,  to  the  extent  which  a 
judgment  duly  docketed  under  the  old  law  would 
have  had  against  them.  Dodw)ell  v.  Reece,  11 
Jur.,  N.  S.  764  ;  13  L,  T.  156. 

Proteotioii  of  Exeoutors  and  Administrators.] 
—The  meaning  of  s.  3  of  the  act  23  k,  24  Vict.  c. 
38,  like  that  of  s.  3  of  the  act  4  &  5  Will,  k 
Mary  c.  20,  is  not  merely  that  protection  is  given 
to  an  executor  or  administrator  against  an  action 
for  a  devastavit  by  a  jnd^ent  creditor  of  the 
testator  or  intestate  whose  judgment  has  not  been 
registered,  but  that  such  a  judgment  debt  is  not 
entitled  in  the  administration  of  the  estate  to  any 
priority  over  the  simple  contract  debts  of  the  tes- 
tator or  intestate.  Tamer,  In  re  (12  W.  R.  337), 
followed.  Van  Qheluive  v.  Nerinokx,  21  Ch.  D. 
189  ;  61  L.  J.,  Ch.  929  ;  47  L.  T.  46  ;  30  W.  R. 
789. 

Before  23  k  24  Vict.  c.  38,  s.  3,  if  an  ad- 
ministrator paid  simple  contract  debts,  he  would 
not  be  allowed  them  against  a  judgment  creditor, 
though  the  judgment  was  unregister^  when  the 
payment  was  made,  and  though  he  had  neither 
notioe  nor  knowledge  of  its  existence.  Fuller  v. 
Redman,  26  Beav.  600  ;  29  L.  J.,  Ch.  324  ;  6  Jur.. 
N.  S.  1046. 

A  creditor  obtained  a  judgment  against  the 
executor,  and,  on  the  same  day,  a  decree  was 
made  for  the  administration  of  the  estate : — Held, 
that  the  judgment  creditor  had  obtained  no 
priority.    Parker  v.  Bingham,  33  Beav.  535. 

The  23  k  24  Vict.  c.  38,  s.  3,  is  not  restricted 
in  its  operation  to  the  protection  of  heirs,  execu- 
tors, and  administrators  against  claims  by  unre- 
gistered judgment  creditors,  but  absolutely  de- 
prives unregistered  judgment  debts  of  all  priority 
m  the  administration  of  assets  ;  and  the  act  ap- 
plies equally  to  judgments  of  county  courts  as  to 
other  judgments.  Waller  v.  Turner,  38  L.  J.,  Ch. 
232  ;  10  Jur.,  N.  S.  147  ;  9  L.  T.  766  ;  12  W.  B. 
337. 

A  judgment  signed  in  1854,  but  not  registered 
until  after  the  death  of  the  debtor,  which  hap- 
pened after  the  passing  of  23  k  24  Vict.  c.  38,  is,  by 
s.  Zf  not  entitled  to  preference  in  the  administra- 
tion of  the  debtor's  estate.  Xemp  v.  Wadding- 
ham,  1  L.  R.,  Q.  B.  365  ;  35  L.  J.,  Q.  B.  114  ;  13 
L.  T.  709  ;  14  W.  R.  390. 

Judgments  against  executors  and  administra- 
tors need  not  be  r^stered  in  order  to  retain 
their  preference  in  the  administration  of  the 
estate.  Jennings  v.  Righy,  33  Beav.  198 ;  33 
L.  J.,  Ch.  149  ;  9  Jur.,  N.  S.  144  ;  9  L.  T.  308  ; 
12  W.  R.  32. 

The  3  &  4  WiU.  4,  c.  104,  makes  real  estate 
assets  to  be  administered  in  courts  of  equity  for 
payment  of  simple  contract  debts  of  the  deceased  ; 
and  the  1  &  2  Vict,  c.  110,  s.  13,  makes  a  judg- 
ment a  charge  on  any  lands  of  which  the  judg- 
ment debtor  is  seised,  or  over  which  he  shall  have 
any  disposing  power,  for  his  own  benefit ;  and  it 
makes  such  judgment  an  equitable  mortgage 
thereon : — Held,  that  judgments  entered  up 
against  the  heir  for  his  own  debt,  before  any 
action  or  suit  by  the  simple  contract  creditors  of 
the  ancestor,  have  no  priority  over  the  simple 
contract  creditors  of  the  intestate,  in  respect  of 
the  descended  estate.  Kinderley  v.  Jervis,  22 
Beav.  1  ;  25  L.  J.,  Ch.  538  ;  2  Jur.,  N.  S.  602. 

What  Jndgme&tf.] — Where  a  party  dies  after 
verdict  and  before  judgment,  his  lands  are  bound 
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in  the  hands  of  hu  hdr,  hj  a  jndginent  entered 
up  within  two  tenns  after  verdict.  Saunders  y. 
WOomram.,  12  H.  Ic  W.  221  ;  1  D.  &  L.  405 ;  13 
L.  J^  Ex.  12. 

A  judgment  entered  np  against  a  beneficed 
clergyman  does  not  create  a  charge,  under  1  A:  2 
Vict.  c.  110,  B.  13,  upon  his  living.  HawJnng  t. 
OathercoU,  6  De  O.,  M.  &  6.  1  ;  3  Eq.  B.  348  ; 
24  L.  J.,  Ch.  332  ;  1  Jur.,  N.  S.  481. 

A  judgment  is  not  snch  a  charge  upon  land 
(except  it  is  within  the  1  &  2  Vict.  c.  110,  ss.  11, 
13)  as  to  give  it  precedence  over  an  unregistered 
mortgage.     Catkraw  v.  Eade,  1  Sm.  k.  G.  423. 

By  1  &  2  Vict.  c.  110,  s.  13,  the  l^:i8lature 
meant,  that  a  judgment  was  to  operate  on  all 
lands  and  interest  in  lands  over  which  the  debtor 
might  have  a  disposing  power,  for  his  own 
benefit,  without  committing  a  breach  of  duty, 
that  is.  over  which  he  had  a  right,  at  law  or  in 
equityi  to  consider  himself  the  beneficial  owner. 
Ktnderley  v.  JerrU,  22  Beav.  1  ;  25  L.  J.,  Ch. 
638  ;  2  Jur.,  N.  S.  602. 

A  registered  judgment  under 3  &  4  Vict.  c.  105 
(Tr.),  and  13  &  14  Vict.  c.  29  (Ir.),  only  affects 
snch  property  as  the  debtor  at  the  time  of  the 
judgment  lawfully  possessed  as  of  his  own  right, 
and  over  which  he  had  the  power  of  disposition, 
and  therefore  does  not  displace  the  interest  of  a 
previous  equitable  mortgagee.  Eyre  v.  WDawell, 
9  H.  L.  Cas.  620. 

A.  had  a  bond  executed  to  him  in  1828  by  a 
corporation  for  the  due  payment  of  interest  on 
certain  sums  advanced  by  him,  and  for  which  he 
also  held  other  securities.  In  1835  the  5  &  6 
Will.  4,  c.  76,  passed,  which  abolished  the  right 
of  corporations  to  mortgage,  or  to  alien  for  more 
than  thirty-one  years  at  a  rack-rent,  except  with 
the  consent  of  three  Lords  of  the  Treasury. 
Two  subsequent  amendment  acts  were  passed  to 
save  the  rights  of  previous  creditors.  In  1852 
the  bond  was  put  in  foi:oe,  and  judgment  entered 
up  thereon :— -ISeld,  that  A.  was  entitled  to  the 
benefit  of  the  1  &  2  Vict.  c.  110,  s.  13,  giving  him 
the  same  rights  as  if  the  debtors  had  agreed  in 
writing  to  charge  their  lands ;  and  a  receiver 
was  accordingly  appointed  over  all  their  real 
property,  including  some  which  was  acquired  in 
1851.  Arnold  v.  Oravesend  (Mayorj  4'c.'),  25 
L.  J.,  Ch.  530  ;  2  Jur.,  N.  8.  703.  See  S,  C,  2 
K.  &  J.  574  ;  25  L.  J.,  Ch.  776. 

A  creditor  having  sued  out  execution  on  a 
judgment  at  law,  and  finding  the  interest  of  his 
debtor  in  a  term  of  years  to  be  an  equitable  in- 
terest, has  a  lien  upon  it  in  equity,  without  the 
aid  of  the  1  &  2  Vict.  c.  110,  s.  13,  and  where, 
after  such  execution,  the  leasehold  estate  of  the 
debtor  had  been  st'ild  : — ^Held,  that  the  execution 
creditor  had  a  lien  on  the  proceeds  of  the  sale. 
Qore  V.  Bowter,  3  Sm.  &  G.  1  ;  24  L.  J.,  Ch.  316  ; 
1  Jur.,  N.  S.  392.  Aflarmed  on  appeal,  24  L.  J., 
Ch.  440— L.  J. 

A  covenant  to  pay  a  gross  sum  of  money, 
accompanied  by  an  agreement  in  writing  by  the 
covenantor  that  the  debt  shall  stand  charged  on 
real  estate,  gives  to  the  covenantee  an  estate  or 
an  interest  in  the  land  within  1  &  2  Vict.  c.  110, 
s.  13,  and  therefore  a  judgment  creditor  of  the 
covenantee  has  a  charge  in  equity  upon  the  land 
un<ler  that  statute.  BaiucU  v.  WCMoch^  1 
Kay  &  Johnson,  313  ;  1  Jur.,  N.  S.  157. 

The  interest  of  a  person  entitled  to  a  share  of 
the  proceeds  of  real  and  leasehold  estate,  devised 
to  trustees  on  an  absolute  trust  (after  the  deter- 
mination of  a  life  estate)  for  sale  and  conver- 


sion, is  not  sach  an  interest  in  the  lands  (al- 
though not  sold  at  the  date  of  the  judgment)  as 
will  be  affected  by  a  judgment  registered  in  the 
Conmion  Fleas,  so  as  to  give  the  judgment 
creditor  priority  over  subsequent  incumbrancers 
who  have  obtained  eharging  orders  on  the  fund 
arising  from  the  sale.  Tlumiu  v.  Crou^  2  Drew. 
&  Sm.  423 ;  34  L.  J.,  Ch.  580  ;  11  Jur.,  N.  8.384  ; 
12  L.  T.  293  ;  13  W.  R.  647. 

Where  a  judgment  had  been  registered  against 
a  person  who  was  entitled  to  an  annuity,  secured 
by  a  covenant  and  an  assignment  of  leaseholds  : 
— Held,  that  the  judgment  operated  as  a  charge 
upon  the  aimuity  and  the  interest  of  the  an* 
nuitantin  the  leaseholds.  Sarrii  v.  DaHi&tiy 
15  Sim.  128  ;  15  L.  J.,  Ch.  255  ;  10  Jur.  257. 

The  right  of  a  judgment  creditor  in  possession 
under  elegit  is  not  analogous  to  that  of  a  pur- 
chaser for  value  without  notice,  so  as  to  give 
him  a  preference  over  a  prior  equitable  clain^t^ 
the  judgment  only  affecting  that  which  was  pro- 
perly the  estate  of  his  debtor.  MTiitworth  v. 
Oaugain,  1  Ph.  728  ;  15  L.  J.,  Ch.  433. 

Where,  under  a  power  to  invest  on  real  or 
government  securities,  a  trust  fund  is  invested 
on  mortgages,  a  judgment  creditor  of  one  of  the 
cestuis  que  trustent  is  entitled  to  a  charge  on  hia 
interest,  to  the  extent  of  all  moneys  which  may 
be  payable  to  him  out  of  the  rents  and  profits  of 
the  mortgaged  property  or  otherwise,  by  virtue 
of  such  moii^;age.  But  the  share  of  the  judg- 
ment debtor  in  the  interest  paid  to  the  trustees 
by  the  mortgagor,  and  not  taken  out  of  the  rents- 
and  profits,  is  not  subject  to  a  charge  under  1  & 
2  Vict.  c.  110,  s.  13,  the  covenant  to  pay  being  a 
security  which  falls  under  s.  12.  Ajnton  v. 
Holmes,  1  Johns.  &  H.  530 ;  30  L.  J.,  Ch.  564  ;  7 
Jur.,  N.  8.  722  ;  4  L.  T.  617  ;  9  W.  R.  550. 

tanfls  in  Xiddletex.]— The  7  Anne,  c.  20,  s.  18, 
which  provides  that  no  judgment  shiill  affect  or 
bind  any  lands  in  Middlesex,  except  from  the 
time  when  a  memorial  of  such  judgment  shall  be 
entered  at  the  registry  office  for  Middlesex,  is 
not  repealed  by  1  &  2  Vict.  c.  110,  s.  13,  and 
therefore  a  judgment  registered  in  the  Common 
Pleas  has  the  effect  of  a  charge  upon  lands  in 
Middlesex  only  from  the  time  when  the  judg- 
ment has  been  also  registered  in  Middlesex. 
Westhrook  v.  Blythe,  2  C.  L.  R.  1660 ;  3  El.  & 
Bl.  737  ;  23  L.  J.,  Q.  B.  386  ;  1  Jur.,  N.  8.  85. 

A  judgment  has  the  effect  of  a  charge  on  lands 
in  Middlesex  only  from  the  time  when  it  ha» 
been  registered  in  the  registry  of  Middlesex,  and 
as  between  several  judgments  registered  in  the 
Common  Pleas  under  1  &  2  Vict.  c.  110,  s.  19, 
the  judgment  first  registered  in  the  registry  of 
Middlesex  is  entitled  to  priority.  Hughes  v. 
LrnUey,  4  El.  &  Bl.  274  ;  3  C.  L.  R.  242  ;  24 
L.  J.,  Q.  B.  57  ;  1  Jur.,  N.  8.  422. 

Boles,  Orders  and  Decrees  of  Conrt.] — A  rule 
for  taxation  of  costs  and  an  allocatur  thereon, 
do  not  amount  to  a  rule  or  an  order,  within  1  &. 
2  Vict.  c.  110,  s.  18,  so  as  to  be  capable  of  being 
registered  as  a  judgment.  A  rule  absolute  for 
payment  of  the  costs  does  not  come  within  the 
enactment.  Shaw  v.  Aealcj  6  H.  L.  Cas.  581 ; 
27  L.  J.,  Ch.  444  ;  4  Jur.,  N.  8.  695. 

A  decree  for  payment  of  what  shall  be  found 
due  to  the  plaintiff  upon  an  account  directed  by 
the  decree  does  not  entitle  him  to  a  charging 
order.     Chadwick  v.  Holt,  8  De  G.,  M.  &  G.  584. 

An  order  of  the  Probate  Court  for  the  payr 
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ment  of  money  is  not  a  charge  on  land  within  the 
1  &  2  Vict.  c.  110,  8. 18.  Pratt  v.  Bull,  4  Giff. 
117  ;  32  L.  J.,  Ch.  21  ;  9  Jur.,  N.  S.  40.  Affinned 
on  appeal,  32  L.  J.,  Ch.  144  ;  9  Jup.,  N.  S.  239  ;  7 
L.  T.  702  ;  11  W.  R.  294. 

The  court  has  authority  to  order  a  party  by 
rule  to  pay  a  specific  sam  of  money  awarded  by 
an  arbitrator  to  be  paid  by  him.  Doe  y.  Ainey, 
8  M.  &  W.  665  ;  1  D.,  N.  S.  23. 

An  order  of  the  Coart  of  Chancery,  requiring 
the  defendants  in  a  suit  to  pay  a  certain  sum 
into  the  bank,  with  the  privity  of  the  accountant- 
general,  to  the  credit  of  the  cause,  is  not  an 
order  which  has  the  effect  of  a  judgment.  Ghihh$ 
V.  Pike,  8  M.  &  W.  223  ;  9  D.  P.  C.  131. 

And  a  certificate  of  the  chief  clerk  finding 
money  due  is  not  an  order  for  payment  within 
8.  18  of  1  &  2  Vict.  c.  110.  Mansfield  (^EarV) 
V.  OgUy  4  De  a.  &  J.  38  ;  28  L.  J.,  Ch,  422 ;  5 
Jur.,  N.  S.  419. 

The  obligation  to  pay  a  sum  of  money  under 
an  order  of  a  court  of  equity  is  merely  an  eqiut- 
able  debt,  notwithstanding  the  1  &  2  Vict.  c. 
110,  8.  18,  and  cannot  be  made  the  ground  of  a 
petition  for  adjudication  in  bankruptcy.  Blen- 
cflwe,  Ex  parte,  1  L.  R.,  Ch.  393  ;  35  L.  J.,  Bk. 
18  ;  12  Jur.,  N.  S.  366  ;  14  L.  T.  389  ;  14  W.  R. 
623. 

A  party  who  has  obtained  a  decree  for  an 
account  of  what  is  due  to  him,  and  payment  of 
what  shall  be  found  due,  cannot,  pending  the 
account,  obtain  a  charging  order  on  the  property 
of  the  defendant,  such  a  decree  not  being  a  decree 
for  the  payment  of  money  within  the  meaning  of 
1  &  2  Vict.  c.  110,  s.  18.  Chadvoich  v.  Holt,  26 
L.  J.,  Ch.  76  ;  2  Jur.,  N.  S.  918. 

A  bill  in  equity  to  charge  lands  with  sums  pay- 
able by  virtue  of  a  rule  of  a  court  of  common  law 
Is  demurrable,  on  the  ground  that  the  party  filing 
the  bill  was  not  the  person  to  whom  the  money 
was  payable  under  the  rule,  but  only  the  person 
lor  whose  benefit  such  money  was  payable. 
OrowtJier  v.  Crowther,  25  L.  J.,  Ch.  511 ;  2  Jur., 
N.  S.  274. 


Hot  oonstitnting  Judgment  Creditor.] — 


By  1  &  2  Vict.  c.  110,  s.  18,  all  rules  of  courts  of 
common  law,  whereby  any  sum  of  money  or 
costs  shall  be  payable  to  any  person,  shall  have 
the  effect  of  judgments  in  the  superior  courts  of 
common  law,  and  the  persons  to  whom  such 
moneys  or  costs  shall  be  payable  shall  be  deemed 
judgment  creditors  ;  and  all  remedies  given  by 
the  act  to  judgment  creditors  are  given  to  such 
persons.  By  the  Common  Law  Procedure  Act, 
1854,  ss.  60,  61,  any  creditor  who  has  obtained  a 
judgment  in  any  superior  court  may  have  the 
debtor  examined  as  to  debts  due  to  him  ;  and 
such  judgment  creditor  may  obtain  an  order 
attaching  the  debts  due  from  third  persons  (the 
garnishees)  to  the  debtor : — Held,  that  a  person 
who  had  obtained  a  rule  in  a  superior  court, 
ordering  the  payment  of  costs,  was  not  by  force 
of  1  &  2  Vict.  c.  110,  s.  18,  a  judgment  creditor 
within  the  garnishment  clauses  of  the  Common 
Law  Procedure  Act,  1854.  Sunderland  Local 
Marine  Board  v.  Frankland,  8  L.  R.,  Q.  B.  18  ; 
42  L.  J.,  Q.  B.  13  ;  28  L.  T.  18. 

Prooeodings  to  obtain  Benefit  of  Charge.] — 

The  rule,  that  no  judgment  creditor  is  to  proceed 
in  equity  until  one  year  after  the  judgment  has 
been  entered  up,  does  not  extend  to  a  bill  by  a 
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tenant  by  elegit  to  redeem  a  mortgage.  Barnes 
V.  Thrupp,  3  Jut.,  N.  S.  1242. 

A  judgment  creditor,  though  unable  to  proceed 
in  equity  to  obtain  the  benefit  of  his  ch'arge 
before  the  expiration  of  a  year,  under  1  &  2 
Vict.  c.  110,  s.  13,  is  nevertheless  entitled  toh:ive 
the  life  interest  of  his  debtor  in  lands  at  once 
impounded  for  his  protection.  Yescombe  v. 
Landor,  28  Beav.  80  ;  28  L.  J.,  Ch.  876  ;  5  Jur., 
N.  S.  780. 

A  judgment  creditor  who  has  sued  out  an 
elegit  without  effect  is  entitled  (independently 
of  the  1  &  2  Vict,  c,  110)  to  equitable  relief, 
though  the  year  from  entering  up  the  judgment 
has  not  expired.  Partridge  v.  Ibster,  34 
Beav.  1, 

But  the  court  will,  within  the  twelve  months, 
interfere  and  protect  the  property  charged  by  a 
judgment,  from  destruction.     lb. 

A  bill  filed  by  a  judgment  .creditor  before  the 
expiration  of  twelve  months  from  the  date  of  the 
judgment,  to  foreclose  a  fee-simple  estate  of  the 
judgment  debtor,  cannot  be  supported,  unless  he 
has  issued  an  elegit.  Godfrey  v.  Tueker,  33 
Beav.  280. 

The  proviso  contained  in  1  &  2  Vict.  c.  110,  s. 
13,  that  no  proceeding  shall  be  taken  to  have  the 
benefit  of  the  charge  created  under  that  section 
until  after  the  expiration  of  six  calendar  months 
from  the  date  of  the  charging  order,  does  not  pre- 
vent the  creditor  from  obtaining  a  stop  order  to 
restrain  the  debtor  from  receiving  dividends  of 
stock  accruing  within  the  six  months.  Watts  v. 
Jeffereys,  3  Mac.  &  G.  372  ;  20  L.  J.,  Ch.  659  ; 
15  Jur.  783. 

Arrest  of  Debtor  after  Begistration.] — A  credi- 
tor having  obtained  an  adverse  judgment,  which 
he  duly  registered,  afterwards  caused  the  debtor 
to  be  arrested  under  bailable  process  in  the 
island  of  Jersey,  on  account  of  the  judgment 
debt : — Held,  that  this  was  not  such  an  arrest  as 
wouid,  under  s.  16  of  1  &  2  Vict.  c.  110,  deprive 
the  creditor  of  the  securities  over  the  debtor's 
property  to  which  he  was  entitled  under  the  act. 
Monlditch  v.  Collins,  6  Beav.  497  ;  12  L.  J.,  Ch. 
13  ;  6  Jur.  935. 

Be-Beg^ration — ^Neoessity.] — ^A.,  B.  and  C. 
were  judgment  creditors  of  D.,  A.  and  B.  having 
priority  to  C.  A.  and  B.  subsequently  omitted 
to  register  their  judgments  within  five  years 
from  their  previous  registration  ;  C.  duly  re- 
gistered within  the  five  years  : — ^Held,  that  A. 
and  B.  did  not  thereby  lose  their  priority  to 
C.  Beavan  v.  Oxford  (Earl),  6  De  G.,  M. 
&  G.  492  ;  25  L.  J.,  Ch.  299  ;  2  Jur.,  N.  8. 
121. 

The  effect  of  the  provisions  of  the  2  &  3  Vict, 
c.  11,  8.  4,  is  U)  deprive  the  judgment  creditor 
who  omits  to  register  within  five  years  of  pro- 
tection against  subsequent  purchasers,  mort- 
gagees, and  creditors,  but  not  to  alter  his  position 
as  to  previous  purchasers,  mortgagees,  and  credi- 
tors,   lb. 

The  circumstance  that  a  re-registration  is 
not  within  five  years  from  the  previous  registra- 
tion does  not  make  it  ineffectual  as  against 
subsequent  purchasers,  mortgagees,  and  creditors. 
lb. 

The  provision  of  the  2  &  3  Vict.  c.  11,  s.  4,  that 
all  judgments  shall,  after  the  expiration  of  five 
years  from  the  entry  thereof,  be  null  and  void 
against  lands,  tenements,  and  other  hereditament^ 
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M  to  creditors,  unless  re-registered  within  five 
years  before  the  right  of  such  creditors  accraed, 
refers  only  to  creditors  who  haTe  some  right  or 
interest  in  such  lands,  tenements  or  hereditaments, 
as,  for  example,  bj  virtue  of  a  creditor*s  decree, 
directing  a  sale  of  such  property.  Simj^ion  ▼. 
Morley,  2  Kay  &  J.  71. 

The  provisions  as  to  re-registration  in  the  2  k. 
3  Vict.  c.  11,  8.  4,  are  operative  for  the  benefit  of 
all  persons  deriving  title,  mediately  or  im- 
mediately, from  a  judgment  debtor,  and  not 
merely  for  that  of  immediate  purchasers,  mort- 
gagees, and  creditors  of  the  debtor  himself.  Ben- 
Jtam  V.  Keane,  I  Johns,  k  H.  685  ;  7  Jur.,  N.  S. 
1096.  Affirmed  on  appeal,  3  De  G.,  F.  &  J.  318 ; 
31  L.  J.,  Ch.  129  ;  8  Jur.,  N.  S.  604. 

A  purchaser  from  a  mortgagee  of  the  judgment 
debtor,  taking  with  notice  of  a  judgment  which 
has  not  been  registered  or  re-registered  in  the 
Common  Pleas  registry  within  five  years,  and 
having  the  legal  estate,  is  not  affectc>d  by  such 
judgment.     Ih, 


Heirs,  Sxeeuton  or  Administrator!.] — 

23  k  24  Vict.  c.  38,  s.  4,  is  not  retrospective ;  so 
that  where  a  debtor  died  before  the  passing  of 
the  act,  a  judgment,  which  had  not  been  re-regis- 
tered within  five  years  before  his  death,  retained 
its  priority  in  the  administration  of  his  assets. 
Evaw  V.  WiUianu,  2  Drew,  k  Sra.  324  ;  34  L.  J., 
Ch.  661  ;  11  Jur.,  N.  S.  266  ;  12  L.  T.  762  ;  13 
W.  B.  423. 

Bogistration  in  Torkshiro  or  in  Kiddloiox.] — 
A  judgment  registered  under  the  Yorkshire 
Hegistry  Act,  6  Ann.  c.  18,  and  not  under  1  &  2 
Vict.  c.  110,  will  retain  its  priority  over  a  judg- 
ment subsequently  obtained,  and  registered  bo5i 
in  the  county  and  under  1  &  2  Vict.  c.  110.  j\^eve 
V.  Floody  33  Beav.  666  ;  34  L.  J.,  Ch.  89 ;  10 
Jur.,  N.  8.  607. 

T^e  priority  as  against  lands  in  Middlesex  of 
a  judgment  registeiid  in  the  Middlesex  registry 
over  a  judgment,  which  though  earlier  in  date, 
ia  later  in  order  of  registration  on  the  Middlesex 
registry,  is  not  lost  by  reason  of  the  judgment 
creditor  having  notice  of  such  earlier  judgment 
at  the  time  when  his  judgment  is  entered  up. 
Benham  v.  Keane,  3  De  G.,  F.  k  J.  318 ;  31 
L.  J.,  Ch,  129 ;  8  Jur.,  N.  8.  604. 

A  judgment  is  a  charge  binding  lands  In  Mid- 
dlesex only  from  the  time  of  its  registration  in 
the  local  registry.    Ih, 

A.,  being  possessed  of  a  term  for  years  in  land 
in  Middlesex,  mortgaged  the  term  to  the  plain- 
tiff on  the  19th  of  June,  1852,  which  mortgage 
was  registered  in  Middlesex  on  the  28th  of  June. 
The  defendant  obtained  a  judgment  in  the 
Queen*8  Bench  against  A.  on  the  5th  of  June, 
which  was  on  the  same  day  registered  in  the 
Common  Pleas,  but  was  never  registered  in  Mid- 
dlesex, and  which  was  unknown  to  the  |>laintiff 
at  the  time  of  the  mortgage.  On  the  8th  Sep- 
tember, 1852,  the  defendant  issued  out  an  elegit, 
and  the  lands  were  thereunder  delivered  to 
him  : — Held,  that  by  virtue  of  the  1  &  2  Vict, 
c.  110,  s.  13,  the  judgment  was  a  -charge  on  the 
lands,  but  that  by  2  &  3  Vict.  c.  11,  s.  5,  it  had 
no  further  effect  against  a  bon&  fide  purchaser 
for  value  and  without  notice  than  a  judgment 
duly  docketed  would  have  had  before  the  1  &  2 
Vict.  c.  110,  and  that  therefore  it  did  not  bind 
the  term  of  years  until  execution  under  it,  and 
consequently  that  the  plaintiff  was  entitled,  as 


a  purchaser  for  value  and  without  notice,  to  the 
lands,  as  against  the  defendant,  the  judgment 
creditor.  Westhrook  v.  Blytke,  3  El.  k  BI.  737 ; 
2  C.  L.  B.  1660 ;  23  L.  J.,  Q.  B.  386 ;  1  Jur., 
N.  S.  86. 

Held,  also,  that  the  lands  being  in  Middlesex, 
the  judgment  did  not  bind  them  until  a  memorial 
was  registered  in  Middlesex,  under  7  Ann.  c  20, 
8. 19.    Ih. 

8.  recovered  judgment  against  L.,  which  he 
r^;istered  in  the  Common  Pleas  under  1  k  2 
Vict,  c  110.  s.  19.  Afterwards  H.  registered  his 
judgment  in  the  Common  Pleas,  and  the  land 
being  in  Middlesex,  he  registered  it  also  in  Mid- 
dlesex, under  7  Ann.  c.  20,  s.  18.  Afterwards  8. 
was  registered  in  Middlesex : — Held,  that  H.*s 
judgment  had  priority  over  8.*s  judgments 
Hu^hei  V.  Lnmley,  4  El.  k  BL  274  ;  3  C.  L.  B. 
242  ;  24  L.  J.,  Q.  B.  67  ;  1  Jur.,  N.  S.  422. 

Provions  Issue  and  Bogistratini  of  Writs  of 

EzoontioiL] — Land  is  not  affected  by  a  registered 
judgment  against  the  owner,  executed  in  part 
by  a  writ  of  fi.  fa.,  unless  it  has  been  actually 
delivered  in  execution.  Bachh4m$e  v.  Siddle^ 
38  L.  T.  487. 

Where  such  land  is  out  on  mortgage  at  the 
time  of  the  judgment,  an  order  of  the  Chancery 
Division  for  sale  or  appraisal  should  be  obtained 
in  order  to  bind  the  land  by  the  judgment.    lb, 

A  judgment  debtor,  after  a  fi.  ^.  had  been 
partially  executed  against  his  goods  and  chattels, 
gave  a  second  charge  on  mortgaged  leasehold 
property  to  another  creditor.  The  judgment  had 
been  duly  registered,  biit  no  further  steps  had 
been  taken  to  obtain  delivery  of  or  to  bind  the 
land.  The  mortgagees  sold  the  property,  and 
after  satisfying  their  debt  there  remained  a 
balance  in  their  hands,  to  attach  which  balance 
a  garnishee  summons  was  taken  out  by  the 
judgment  creditor :— Held,  that  the  holder  of 
the  charge  on  the  mortgaged  property  was  en- 
titled to  satisfy  his  claim  out  of  this  balance,  in 
priority  to  the  judgment  creditor.    Ih, 

23  k  24  Vict.  c.  38,  s.  1,  applies  to  lands  in 
which  the  judgment  debtor  has  an  equitable 
interesti  WallU  v.  MorrU,  10  Jur.,  N.  8.  741 ; 
10  L.  T.  709  ;  12  W.  R.  997. 

A  judgment  will  not  affect  an  equity  of  re- 
demption as  against  a  purchaser,  unless  a  writ 
of  execution  is  issued  before  completion  of  the 
purchase.    Ih, 

The  mere  registration  of  a  judgment  upon 
which  no  writ  of  execution  has  issued,  constitutes 
no  lien  upon  the  debtor's  land.  The  27  &  28 
Vict.  c.  112,  has  in  effect  repealed  1  &  2  Vict, 
c.  110,  s.  13.  BaiJey,  In  re,  38  L.  J.,  Ch.  237  ; 
20  L.  T.  168  ;  17  W.  R.  393. 

Since  the  27  k  28  Vict.  c.  112,  a  judgment 
creditor  is  not  entitled  to  redeem,  unless  he 
issues  execution  and  gets  the  return  to  the  writ 
before  the  expiration  of  the  six  months  allowed 
for  redemption.  MiUlred  v.  AMtiiit  8  L.  B.,  Eq. 
220  ;  20  L.  T.  939  ;  17  W.  R.  638. 

Semble,  that  s.  3  of  27  &  28  Vict.  c.  112,  does 
not  apply  to  an  equity  of  redemption,  inasmuch 
as  such  an  interest  in  land  cannot  be  delivered 
in  execution.  Thornton  v.  Finch,  4  Giff.  515 ; 
34  L.  J.,  Ch.  466. 

A  registered  judgment  is  of  no  effect  on  the 
priority  of  an  incumbrancer  on  land,  unless 
execution  is  issned  thereon.  Tfiomas  v.  Croi$, 
2  Drew,  k  Sm.  423  ;  34  L.  J.,  Ch.  680 ;  11  Jur., 
N.  8.  384  ;  12  L.  T.  293  ;  13  W.  R.  647. 
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The  27  &  26  Vict.  c.  112,  s.  4,  applies  only  to 
Mature  judgments.  Isle  of  Wight  Ferry  Co^ni- 
pany.  In  re,  34  L.  J.,  Ch.  194;  11  Jur.,  N.  S. 
•279  ;  12  L.  T.  263. 

Order  for  Sale.] — ^A  writ  of  execation  having 
'been  sned  oat  on  a  jadgment  debt  against  a 
railway  company,  npoo  petition,  the  court 
ordered  inqairies  and  a  sale  of  the  company's 
lands  in  default  of  payment  of  this  debt.  Hull 
and  Ilorntea  Railway  Company,  In  re,  2  L.  R., 
Eq.  262 ;  35  L.  J.,  Ch.  838  ;  14  L.  T.  855  ;  14 
W.  R.  758. 

The  Court  of  Chancery  has  no  jurisdiction 
under  27  &  28  Vict.  c.  112,  s.  4,  to  order  a  sale, 
except  of  property  actually  delivered  in  execu- 
tion. Newcastle  \Duke),  In  re,  Padwieh,  Ex 
parte,  39  L.  J.,  Ch.  68  ;  8  L.  R.,  Eq.  70O :  21 
L.  T.  343 ;  18  W.  R,  8. 

A  judgment  creditor  having  taken  out  a  fi.  fa. 
against  his  debtor,  who  had  an  equitable  life 
interest  in  a  leasehold  house,  the  sheriff  took 
possession  under  the  writ,  and  sold  a  portion  of 
the  effects  of  the  debtor.  The  creditor  presented 
a  petition  under  27  &  28  Vict  c.  112,  s.  4,  for  an 
Older  for  the  sale  of  the  interest  in  the  house  : — 
Held,  that,  as  the  creditor  had  no  charge  on  the 
house  under  1  &  2  Vict.  c.  110,  s.  13,  and  as 
an  equitable  leasehold  interest  could  not  be 
^*  actually  delivered  in  execution,'*  no  order 
could  be  made  on  the  petition.    Ih, 

A.  being  seised  in  fee  of  lands,  subject  to  a 
charge  for  marriage  portions,  gave  judgments 
for  the  amount  of  the  charges  upon  the  occa- 
sions of  the  marriages.  Subsequently,  on  his 
own  marriage,  he  executed  a  volunttuy  settle- 
ment reciting  those  charges  and  settling  the 
lands  on  himself  for  life,  remainders  over  in 
strict  settlement.  He  afterwards  executed  two 
separate  mortgages  of  the  lands,  and  still  later, 
on  the  marriage  of  his  son,  executed  articles  of 
agreement,  reciting  the  voluntary  settlement 
and  the  mortgages.  During  his  life  some  of  the 
incumbrances  were  paid  out  of  his  life  estate, 
and  after  his  death  a  judgment  creditor,  whose 
debt  was  later  in  date  than  the  mortgage  debts 
and  secured  by  judgment  on  his  life  estate, 
sought  that  so  much  of  the  mortgage  debts  as 
had  been  paid  out  of  his  life  estate  as  should  be 
necessary  to  satisfy  the  demands  of  creditors 
whose  demands  affected  the  life  estate  alone, 
should  be  raised  by  sale  of  part  of  the  inherit- 
ance in  exoneration  of  the  life  estate  : — ^Held, 
that  he  was  not  entitled  to  the  relief  sought, 
since  courts  of  equity  will  not,  where  there  has 
been  a  volimtary  settlement,  interfere  to  disturb 
that  settlement  in  favour  of  a  person  whose 
claim  i9  derived  only  through  the  settlor.  Dol- 
phin y.  Aylward,  4  L.  R.,  H.  L.  486  ;  23  L.  T. 
636  ;  19  W.  R.  49. 

An  owner  in  fee  of  an  estate  in  fee-simple,  in 
1802,  charged  it  with  two  judgment  debts  in 
favour  of  B.  and  M.  In  1809  he  made  a  volun- 
tary settlement  of  the  estate,  reciting  the 
charges.  Afterwards,  in  1818  and  1819,  he 
mortgaged  the  estate  to  H.  and  N.  by  separate 
mortgages.  In  1822  another  judgment  debt  was 
recovered  against  him,  the  title  to  which  vested 
in  D. : — Hdd,  that  D.'s  judgment  debt  affected 
only  the  interest  that  the  owner  had  in  the 
estate,  i.e.,  the  residue  of  the  life  estate  after 
satisfaction  of  the  incumbrances  ;  the  judgment 
creditor  standing  in  the  position  of  an  assignee 
of  the  life  interest  of  the  owner,    Ih, 


A  railway  company  being  indebted  to  the  con- 
tractor for  its  original  line  in  5,734Z.,  obtained 
an  act  of  parliament  for  the  making  of  an  ex- 
tension line,  which  act  authorized  the  raising  of 
85,000/.  by  shares  to  be  called  extension  shares, 
and  of  28,000/.  by  mortgage,  and  enacted  that 
the  works  thereby  authorized  should  for  finan- 
cial purposes  form  a  separate  undertaking,  and 
that  the  capital  and  new  shares  should  consti- 
tute a  separate  capital,  and  that  the  money  to 
be  raised  by  mortgage  should  be  applied  only  to 
the  purposes  authorized  by  the  act.  The  contrac- 
tor having  obtained  judgment  for  the  amount 
due  to  him,  extended  certain  surplus  lands  ac- 
quired under  the  extension  act,  and  afterwards 
petitioned  the  Court  of  Chancery  for  a  sale  : — 
Held,  that  the  judgment  creditor  was  entitled 
to  his  order  for  sale  ;  for  that,  whatever  mi^ht 
be  equities  of  the  shareholders  inter  se,  that 
could  not  affect  the  rights  of  the  creditor  to 
have  the  lands  sold  to  pay  the  debt  due  to  him. 
Ogtlvie,  In  re,  7  L.  R.,  Ch.  174  ;  41  L.  J.,  Ch. 
336  ;  25  L.  T.  860  ;  20  W.  R.  226. 

A  defendant  in  an  administration  suit  &iled 
to  comply  with  an  order  (which  had  been  regis- 
tered) directing  him  to  pay  two  sums  of  money 
into  court  to  the  credit  of  the  cause.  Seques- 
trators, under  a  writ  issued  by  the  plaintiff, 
having  entered  into  possession  of  the  defen- 
dant's real  estate,  a  petition  was  presented  by 
the  plaintiff,  under  27  &  28  Vict.  c.  112,  praying 
that  such  real  estate  might  be  sold,  and  the  pro- 
ceeds applied  in  payment  of  the  moneys  due 
from  the  defendant : — Held,  that  the  plaintiff 
vsras  not  a  creditor  to  whom  the  real  estate  of 
his  debtor  had  been  delivered  in  execution,  and 
the  petition  was  dismissed  accordingly.  John- 
son V.  Burgess,  15  L.  R.,  Eq.  398  ;  42  L.  J.,  Ch. 
400  ;  28  L.  T.  188  ;  21  W.  R.  453. 


Form  of  Order.] — Form  of  order  where. 


upon  the  petition  of  a  judgment  creditor,  a  sale 
of  land  of  a  debtor  under  27  &  28  Vict.  c.  112, 
s.  4,  was  directed  in  addition  to  the  usual  in- 
quiries. Howson  V.  Trant,  42  L,  J.,  Ch.  808  ;  21 
W.  R.  781. 

Joint  Judgment] — A  joint  judgment  was  en- 
ter^ against  father  and  son  upon  their  joint 
and  several  bond  ;  the  son  was  an  infant  at  the 
time  of  the  execution  of  the  bond  and  the  entry 
of  the  judgment,  and  survived  his  father  : — 
Held,  that  the  amount  of  the  judgment  could 
not  be  raised  out  of  the  father*s  assets.  Henry 
V.  Archibald,  5  Ir.  R.,  Eq.  558. 

Attachment  of  Land  Abroad.] — When  a  com- 
pany has  in  this  country  been  ordered  to  be 
.wound  up,  judgment  creditors  who  are  in  fhis 
country,  and  have  proved  under  the  winding-up, 
will  not  be  allowed  to  attach  property  in  India 
belonging  to  the  company.  Oriental  Inland 
Steam  Company,  In  re,  Scinde  Mail  way  Com- 
pany,  Ex  parte,  9  L.  R.,  Ch.  557  ;  43  L.  J.,  Ch. 
699  ;  31  L.  T.  5  ;  22  W.  R.  810. 


II.    ACTIONS   ON   JUDGMENTS,   ORDERS, 

OR  DECREES. 

When  Xaintainable.] — ^An  action  on  a  judg- 
ment of  a  superior  court  is  not  to  be  favoured, 
as  there  is  another  remedy  for  enforcing  it.  Bid^ 
dleson  v.  ^Vhitel,  1  W.  Bl.  507. 
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Practice.] — In  an  action  on  a  judgment,  the 
plaintiff  may  indorse  the  particulars  of  his  claim 
on  the  writ  of  summons,  and,  on  non-appearance, 
sign  judgment.  HoiUoll  y.  Baxter,  £1.,  Bl.  & 
El.  884  ;  28  L.  J.,  Q.  B.  61— Ex.  Ch. 

Matter  which  affords  ground  for  a  writ  of 
error  cannot  be  pleaded  in  bar  to  an  action 
on  a  judgment.  JHck  v.  Tolh-anseii,  4  H.  &  N. 
695. 

Prool] — Proof  of  a  writ  of  summons  is  not 
necessary  in  an  action  on  a  judgment  in  a 
superior  court.  Coleman  v.  Rawlin^oUf  1  F.  &  F. 
330. 

Coits.] — 43  Geo.  3.  c.  46,  s.  4,  does  not  extend 
to  an  action  brought  to  recover  the  costs  of  a 
judgment  of  nonsuit.  Bennett  y.  Keale,  14 
East,  343. 

Nor  does  it  entitle  a  defendant  to  stay  the 
proceedings  on  payment  of  the  debt  without 
costs,  where  there  is  probable  ground  for  the 
plaintiffs  also  claiming  interest  on  part  of  the 
debt.     Wood  v.  Silleto,  1  Chit.  473. 

A  defendant  against  whom  judgment  had  been 
obtained  sued  out  a  writ  of  error,  and  to  an  ac- 
tion on  the  judgment  pleaded  nul  tiel  record  ; 
the  court  allow^  the  plaintiff  his  costs  of  the 
action  upon  the  judgment.  Oamwell  y.  Barker, 
5  Taunt.  264. 

A  plaintiff  having  recovered  judgment  for  157. 
against  a  clerk  in  a  public  office,  who  had  no 
assets  to  satisfy  the  judgment,  but  who  was  in 
receipt  of  a  salary  out  of  which  he  had  proposed 
to  set  aside  602.  a  year  for  the  payment  of  his 
debts,  brought  an  action  upon  the  judgment  for 
the  debt  and  cost^  (amounting  together  to  up- 
wards of  20Z.),  to  which  he  pleadS  nul  tiel  re- 
cord : — Held,  that  the  plaintiff  was  entitled  to 
the  costs  of  the  second  action,  as  it  sufficiently 
appeared  that  without  bringing  a  second  action 
he  could  not  have  obtained  the  fruits  of  the 
judgment  recovered  in  the  first.  Slater  v. 
Maekie,  7  D.  &  L.  255  ;  8  C.  B.  563 ;  19  L.  J„ 
C.  P.  88  ;  13  Jur.  1081. 

It  is  no  answer  to  a  motion  for  costs  that  the 
original  cause  of  action  (in  which  the  defendant 
had  suffered  judgment  by  default)  was  one  for 
which  the  plaintiff  might  have  levied  a  plaint  in 
the  county  court.    lb. 

A  plaintiff  having  brought  an  action  on  a 
judgment  recovered  in  an  inferior  court,  instead 
of  removing  it  to  a  superior  court  and  issuing 
execution,  the  defendant  pleaded  nul  tiel  record. 
The  plaintiff  produced  the  record,  and  applied 
for  his  costs  ;  but  the  court  refused  the  applica- 
tion, notwithstanding  the  defendant  had  pleaded 
a  false  plea.  Ha/nmer  v.  White,  12  M.  &  W. 
519  ;  1  D.  &  L.  653  ;  13  L.  J.,  Ex.  110. 

Where  a  plaintiff  sues  upon  a  judgment,  and 
counts  upon  other  and  distinct  causes  of  action 
are  addeSd,  he  is  not  deprived  of  his  costs. 
Jackeon  v.  Everett,  1  B.  &  S.  857 ;  31  L.  J., 
Q.  B.  59  ;  8  Jur.,  N.  S.  281  ;  5  L.  T.  711  ;  10 
W.  R.  294. 

In  an  action  on  a  judgment  the  court  will  not 
grant  a  plaintiff  his  costs,  where,  by  suing  on  two 
judgments,  he  has  recovered  sufficient  to  entitle 
himself  to  a  ca.  sa.  against  the  defendant,  which 
since  7  &  8  Vict.  c.  96,  s.  57,  he  could  not  other- 
wise have  had,  and  thus,  notwithstanding,  no  fi. 
fa.  could  be  executed  against  him  for  want  of 
assets.     Bell  v.  Waldron,  9  Jur.  510. 

Bringing  an  action  on  a  judgment  under  201, 


with  the  object  of  obtaining  a  judgment  above 
20/.,  and  issuing  thereon  execution  against  the 
person,  is  an  evasion  of  the  7  &  8  Vict.  c.  96,  s. 
57,  and  the  court,  in  the  exercise  of  its  discretion, 
will  not  allow  to  the  plaintiff  his  costs.  Adams 
V.  Beady,  6  H.  &  N.  261  ;  7  Jur.,  N.  S.  267  ;  3 
L.  T.  892  ;  9  W.  R.  438. 

\\1iere  an  action  is  brought  upon  a  judgment 
for  a  sum  not  exceeding  20/.  for  the  purpose  of 
enabling  the  plaintiff,  by  adding  the  costa  to  the 
sum  recovered  by  the  judgment,  to  recover  a  sum 
exceeding  20/.,  and  so  to  issue  a  ca.  sa.  and  de- 
feat the  object  of  the  7  &  8  Vict.  c.  96,  s.  57,  the 
discretion  of  the  court  under  43  Geo.  3,  c.  46,  s. 
4,  as  to  granting  costs  to  the  plaintiff,  is  not 
taken  away  by  the  latter  statute,  but  they  will 
be  guided  in  the  exercise  of  that  discretion 
by  its  provisions.  Dickinson  v.  Angell^  3  B. 
&  S.  840  ;  32  L.  J.,  Q.  B.  183  ;  8  L.  T.  313  ;  11 
W.  B.  667. 

Application  for  Costs.^ — ^An  application  for 
an  order  to  entitle  a  plaintiff  to  costs  in  an  ac- 
tion on  a  judgment,  must  be  made  either  to  the 
court  or  to  a  judge  at  chambers,  and  not  to  a 
judge  at  nisi  prius.  JoTies  v.  Lake,  8  0.  &  P. 
395. 

An  order  at  chambers  ought  not  to  be  granted 
ex   parte,   and   should  be  made  on  summons 
Lomax  v.  Berry,  2  H.  &  N.  127  ;  26  L.  J.,  Ex* 
281 ;  3  Jur.,  N.  S.  446. 

If  the  application  raises  any  question  of  diffi- 
culty, the  judge  may  refer  it  to  the  court. 
Claridge  v.  Wilson,  26  L.  J.,  Ex.  246. 

Upon  moving  for  a  rule  for  costs,  in  an  action 
upon  a  judgment,  an  affidavit  shewing  the  reason 
for  adopting  that  course  is  indispensable.  Bevel 
V.  Wetherell,  3  C.  B.  321. 

In  an  action  on  a  judgment,  the  defendant 
pleaded  nul  tiel  record,  and,  a  day  being  given, 
the  plaintiff,  having  obtained  judgment,  moved 
for  costs.  The  court  granted  only  a  rule  nisi  in 
the  first  instance.  Fraser  v.  Moses,  4  Scott, 
N.  R.  749  ;  1  D.,  N.  S.  705. 

Where  a  plaintiff,  producing  the  record,  moved 
for  judgment  and  his  costs  : — Held,  that  the 
costs  must  bo  made  the  subject  of  a  separate 
motion.  Abbott  v.  Neioton,  6  Jur.,  N.  S.  1101  ; 
3  L.  T.  672. 

On  Orders  for  Payment  of  Costs.]— An  action 
will  not  lie  upon  an  interlocutory  and  a  col- 
lateral order  for  costs ;  the  mode  of  enforcing 
payment  is  by  attachment  in  the  court  by  whom 
the  order  is  made.  Sheehy  v.  Professional  Life 
Assurance  Company,  2  C.  B.,  N.  S.  211 ;  26 
L.  J.,  C.  P.  301 ;  3  Jur.,  N.  S.  748. 

But  an  action  may  be  maintained  on  an  order 
by  the  Judicial  Committee  of  the  Privy  Council 
for  the  payment  of  costs,  under  3  &  4  Will.  4,  c. 
41,  and  6  &  7  Vict.  c.  38.  Hutchinson  v.  Oil- 
lespie,  11  Ex.  798 ;  25  L.  J.,  Ex.  103 ;  2  Jur.» 
N.  S.  403. 

An  action  lies  on  the  judgment  of  the  House 
of  Lords  ordering  the  appellant  in  an  unsuccess- 
ful appeal  to  that  House  to  pay  the  costs  of  such 
appeal  to  the  respondent.  Marbella  Iron  Ore 
Co.  V.  Allen,  47  L.  J.,  C.  P.  601  ;  38  L.  T.  815. 

Costs  payable  under  a  judge's  order  can  be 
recovered  by  action  or  counter-claim.  Philpott 
v.  Lehain,  35  L.  T.  855. 

An  action  lies  to  recover  the  costs  in  an  in- 
dictment for  libel  given  by  6  &  7  Vict.  c.  96,  s.  8. 
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Richardson  v.  WUIU,  8  L.  R.,  Ex.  69  ;  42  L.  J., 
Ex.  68  ;  27  L.  T.  828  ;  12  Cox,  C.  C.  351. 
.  An  action  is  not  maintainable  against  an 
attorney  for  not  delivering  his  bill  of  costs  in 
obedience  to  a  judge's  order.  Dent  y.  BasJuim, 
9  Ex.  469  ;  2  C.  L.  R.  989  ;  23  L.  J.,  Ex.  161 ;  18 
Jup.  295. 

Nor  will  an  action  lie  upon  an  undertaking 
contained  in  a  judge's  order,  though  the  order 
was  made  by  consent,  and  the  undertaking  was 
founded  on  a  good  consideration.  Ilookpaijton 
V.  Bmsell,  9  Ex.  279  j  2  C.  L.  R.  1081  ;  23  L.  J., 
Ex.  267. 

But  an  action  will  lie  on  a  judge's  order  to 
refer  made  by  consent,  the  consent  being  evi- 
dence of  an  agreement  to  perform  the  award. 
Lieredey  v.  Gilmorc\  I  L.  R.,  C.  P.  570  ;  35 
L.  J.,  C.  P.  351  ;  12  Jur.,  N.  S.  874 ;  15  L.  T. 
386. 

On  J)ecre6B  of  Courts  of  Equity.] — ^An  action 
is  not  maintainable  on  a  decree  in  equity  for  the 
payment  of  interest  on  purchase-money  and  the 
costs  of  a  bill  for  specific  performance.  Cdr- 
jperUer  v.  Thornton,  3  B.  &  A.  52. 

Nor  on  a  mere  interlocutory  order.  -FVy  v. 
Maloohn,  4  Taunt  705  ;  8.  P,^  Biddle  v,  Dowte^ 
9  D.  &  R.  404  ;  6  B.  &  C.  255. 

III.    ASSIGNMENT  OF  JUDGMENTS. 

A.,  who  was  jointly  liable  with  nine  others, 
having  been  taken  under  a  ca.  sa.,  paid  the  entire 
debt : — ^Held,  that  he  was  entitled,  by  virtue  of 
19  &  20  Vict.  c.  97,  s.  5,  to  an  assignment  of  the 
judgment,  and  that  in  an  action  against  the 
judgment  creditor  to  enforce  such  assignment, 
a  plea  that  the  judgment  had  been  satisfied  by 
payment  by  A.,  after  he  had  been  taken  in  exe- 
cution under  it,  was  no  answer.  Batcliellor  v. 
Lawrence,  9  C.  B.,  N.  S.  543  ;  6  Jur.,  N.  S.  130  ; 
3  L.  T.  508  ;  9  W.  R.  373. 

To  an  action  for  non-payment  of  452.,  a 
balance  due  upon  an  agreement,  the  defendant 
pleaded  a  set-off  on  a  judgment  for  402.  2«.  ob- 
tained by  him  in  an  action  against  the  plaintiff. 
The  plaintiff  replied  that,  before  the  recovery  of 
the  judgment,  he,  for  a  good  consideration,  as- 
signed &e  debt  to  S. ;  that  the  defendant,  before 
the  recovery  of  the  judgment,  had  notice  of  the 
assignment ;  and  that  the  plaintiff  was  suing  as 
trustee  for  S. : — Held,  that  the  replication  was 
bad,  as  disclosing  no  legal  answer.  Wafkins  v. 
Clarlt,  12  C.  B.,  N.  S,  277. 


IV.    SATISFACTION  OF  JUDGMENTS. 

Affidavit.] — ^Where  a  plaintiff  obtained  judg- 
ment against  the  defendant  in  1802,  which  was 
satisfied  in  1805,  and  the  plaintiff  died  intestate 
in  1821,  the  court  would  not  allow  satisfaction 
to  be  entered  on  the  roll  on  an  affidavit  of  the 
defendant's  attorney,  that  the  plaintiff  had  re- 
ceived from  the  defendant  a  certain  sum  in  full 
satisfaction  of  his  demand,  it  appearing  that 
administration  had  not  been  taken  out  of  the 
plaintiff's  effects.  8peach  v.  Slade,  8  Moore, 
461. 

CroM  Aotionf.] — ^A  defendant  was  allowed  to 
enter  satisfaction  on  tiie  roll  upon  a  judgment 
obtain^  against  him  in  the  Court  of  King's 
Bench,  on  his  acknowledging  satisfaction  for  the 


amount  upon  a  judgment  obtained  by  him  in 
Common  Pleas  against  the  plaintiff  for  a  larger 
amount,  although  he  had  the  plaintiff  in  cust^y 
in  execution  of  that  judgment.  Simpson  v. 
Hanley,  1  M.  &  S.  696  ;  8.  P.,  Peacock  v.  Jeffery^ 
1  Taunt.  426. 

Effect  on  Costa.] — A  judgment  creditor,  whose 
debt  had  been  satisfied,  but  who  had  not  entered 
satisfaction  on  ^he  rolls,  was  made  a  defendant 
to  a  foreclosure  suit  in  equity.  He  disclaimed  : — 
Held,  that  he  was  not  entitled  to  his  costs,  in 
consequence  of  his  negligence  in  not  entering  up 
satisfaction  of  his  judgment.  Thompson  v.  Hud- 
son,  34  Beav.  107. 

Entry  of  Satiflfoctlon — Death  of  Conusee  with- 
out Legal  Personal  BepresentatiYe.] — Where 
both  conusor  and  conasee  of  a  judgment  entered 
on  a  bond  in  1854  were  deceased  several  years, 
and  there  was  no  personal  representative  of  the 
conusee,  and  the  devisee  of  lands,  against  which 
the  judgment  had  been  registered  as  a  statutable 
mortgage,  deposed  of  her  own  personal  know- 
ledge to  payment  of  the  debt  by  the  conusor  in 
the  year  1858,*  and  that  no  claim  had  since  been 
made  on  foot  of  the  judgment,  and  held  in  her 
possession  the  bond  which  she  swore  she  had 
delivered  to  the  conusor  on  payment,  a  condi- 
tional order  was  made  for  the  entry  of  satisfac- 
tion unless  cause  should  be  shewn  by  the  eldest 
son  and  only  surviving  male  member  of  the 
family  of  the  conusee.  8oott  v.  Wood,  10  L.  R., 
Ir.  355. 

In  what  Cases  Ordered.] — ^Where   the 

lessor  of  the  plaintiff,  after  obtaining  a  ver- 
dict and  judgment,  delayed  to  tax  his  costs 
(although  apparently  for  the  purpose  of  recover- 
ing the  extra  costs  in  an  action  for  mesne  profits), 
a  judge  has  no  authority  to  order  that  the  defen- 
dant shall  be  at  liberty  to  enter  satis&iction  on 
the  record,  unless  the  lessor  of  the  plaintiff 
taxes  his  costs  within  a  limited  time.  Doe  d. 
Braa;  v.  Filliter,  11  M.  &  W.  80 ;  12  L.  J.,  Ex. 
188. 

A  plaintiff  having  recovered  judgment  against 
two,  issued  two  concurrent  writs  of  ca.  sa.  thereon, 
and  the  defendants  were  taken  in  execution,  but 
were  discharged  by  the  plaintiff's  attorney  upon 
their  making  an  arrangement  for  the  payment 
of  the  debts.  The  plaintiff  afterwards  issued  a 
fi.  fa.  for  the  balance  of  the  original  debt,  and 
the  goods  of  one  of  the  defendants  were  seized, 
but,  upon  payment  of  a  sum  under  protest,  the 
goods  were  released.  A  inile  nisi  was  afterwards 
obtained  by  him  to  procure  a  return  of  this 
money,  on  the  ground  that  the  original  debt  was 
barred  by  his  dischaige  out  of  custody,  as  having 
been  made  either  by  the  authority  of,  or  'as 
having  been  ratified  by  the  plaintiff.  The  court 
referred  the  matter  to  the  master  to  report 
thereon  to  the  court,  and  he  found  that  the  dis- 
charge of  the  defendants  had  been  ratified  by 
the  plaintiff,  and  therefore  the  court  made  the 
rule  absolute  to  set  aside  the  execution.  The 
plaintiff  then  brought  an  action  upon  the  original 
judgment.  The  court,  under  the  preceding  cir- 
cumstances, refused  to  order  satisfaction  to  be 
entered  up  on  the  judgment-roll  in  the  action. 
Ward  V.  Broomliead,  7  Ex.  726  ;  17  L.  J.,  Ex, 
216. 

A  judgment  for  damages  and  costs  being 
signed  by  a  plaintiff  suing  in  formd,  pauperis,  a 
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judge,  on  summons,  ordered  satisfaction  to  be 
entered,  on  the  defendant's  acknowledging  satis- 
faction for  costs  to  a  like  amount  taxed  for  him 
against  the  same  plaintiff  in  a  former  action. 
The  court  refused  to  set  aside  the  order,  the 
now  plaintiff  not  having  appeared  in  formft 
pauperis  in  the  former  action,  and  there  being 
no  proof  that,  in  the  subsequent  action,  the 
plaintiff's  attorney  had  any  lien  on  the  costs  for 
moneys  advanced.  O'Hare  v.  Beeves,  13  Q.  B. 
659. 

Rule  calling  upon  a  plaintiff  to  shew  cause 
why  satisfaction  should  not  be  entered  by  the 
oflacer  of  the  court.  There  had  been  an  applica- 
tion to  the  Court  of  Chancery,  and  a  reference  to 
the  master  of  the  Queen's  Bench,  to  ascertain 
what  was  due  upon  the  judgment.  The  Lord 
Chancellor  made  an  order  that,  upon  payment  of 
a  certain  sum,  the  judgment  should  be  satisfied ; 
and  a  subsequent  order,  declaring  that  that  sum 
had  been  paid,  ordering  the  plaintiff  to  enter  up 
satisfaction  within  four  days.  The  court  refused 
to  grant  the  application.  WUtony,  CJiumbem, 
10  Jur.  31,  n. 

A  purchaser  of  lands  with  notice  of  a  judg- 
ment against  the  vendor,  entered-  before  1  &  2 
Vict.  c.  110,  and  of  an  agreement  between  him 
and  the  judgment  creditor  that  such  judgment 
should  stand  as  a  security  for  payment  of  a  sum 
larger  than  that  for  which  the  judgment  was 
entered,  is  not  entitled  to  have  satisfaction  en- 
tered up  on  the  judgment-roll,  upon  payment 
to  the  judgment  creditor  of  the  amount  for  which 
judgment  was  entered  and  costs  of  suit,  and 
interest  from  the  time  of  the  commencement  of 
the  1  &  2  Vict.  c.  110.  Ora/U  v.  Wilkiwum,  4 
Q.  B.  74  ,•  3  G.  &  D.  280  ;  12  L.  J.,  Q.  B.  153  ;  7 
Jur.  106. 

The  court  would  not  allow  satisfaction  to  be 
entered  on  the  roll,  upon  the  warrant  of  attorney 
of  four  out  of  five  co-nlaintiffs,  and  on  affidavit 
stating  that  the  fifth  had  gone  to  America  two 
or  three  years  before,  and  had  not  since  been  beard 
of,  as  he  might  have  an  agent  in  this  country. 
Davieg  v.  Jtmeiij  5  D.  P.  C.  503  :  4  SIcott,  202  :  1 
Jur.  42. 

The  court  or  a  judge  will  compel  a  plaintiff, 
who  has  received  satisfaction  of  his  judgment,  to 
execute  the  proper  satisfaction  process,  in  order 
to  have  the  entries  of  it  on  the  registers  duly 
vacated.  And  when  the  judgment  is  vacated, 
the  entries  of  it  are  in  effect  vacated.  I'vfh  v. 
Tindal,  10  W.  R.  801. 

Where  a  judgment  creditor  has  discharged  his 
debtor  out  of  custody  after  he  had  been  taken  in 
execution  on  such  judgment^  although  the  dis- 
charge was  given  only  upon  a  condition  which 
the  debtor  failed  to  perform,  yet  if  it  was  ob- 
tained without  fraud,  the  debt  is  satisfied,  and 
the  court  is  bound  to  order  satisfaction  to  be 
entered  on  the  judgment-roll.  CatUn  v.  Kemott, 
3  C.  B.,  N.  S.  796 ;  27  L.  J.,  C,  P.  186  ;  4  Jur., 

The  court  will  not  strike  out  from  the  register 
an  entry  made  of  a  decree  of  the  Court  of  Divorce. 
Jlolden  V.  Jfolden,  32  L.  J.,  C.  P.  Ill  ;  9  Jur., 
N.  8.  948  ;  7  L.  T.  791 ;  11  W.  R.  437. 

Where  a  judgment  debtor,  taken  in  execution, 
was,  after  a  month's  imprisonment,  released  from 
prison  by  the  judgment  creditor,  who,  three 
years  afterwards,  registered  the  judgment  pur- 
suant to  1  &  2  Vict.  c.  110,  and  2  &  3  Vict.  c.  11, 
the  court  made  absolute  a  rule  to  enter  up  satis- 
faction of  the  judgment,  or  to  strike  out  the 


registration,  the  debtor  paying  the  expenses  of 
whichever  alternative  he  adopted.  Lambert  v.. 
Pamell,  15  L.  J.,  Q.  B.  55  ;  10  Jur.  31. 

Practice.] — ^A  rule  to  compel  the  entry  and 
docketing  of  a  judgment  should  be  addremed  to 
the  party  in  the  cause,  and  not  to  his  attorney.. 
Bngler  v.  Tuyitden,  4  Bing.  N.  C.  714  ;  6  Scott, 
580. 

The  court  has  no  jurisdiction  over  the  senior 
master,  as  to  the  entry  of  particulars  of  a  judg* 
ment,  for  the  purpose  of  cnarging  lands,  under 
the  provisions  of  the  1  &  2  Vict.  c.  110,  s.  19, 
The  master  must  act  upon  his  own  discretion* 
iVess,  Uxjmrte,  5  C.  B.  155  ;  5  D.  &  L.  839. 

But  the  court  will  not  order  the  senior  master 
of  the  Common  Pleas  to  make  an  entry  in  the 
book  of  registry  of  judgments,  recording  a  ca.  sa.. 
executed  upon  a  defendant  in  a  judgment  regis* 
tered  in  his  book.  JSalUtt  v.  Dyne,  2  H.  &  C. 
696  ;  33  L.  J.,  Ex.  86 ;  10  Jur.,  N.  S.  157  ;  9 
L.  T.  574  ;  12  W.  R.  159.  Lewis  v.  Dyson,  1 
B.  C.  C.  33  ;  21  L.  J.,  Q.  B.  194  ;  16  Jur.  222, 
overruled. 

V.    MERGER   BY  JUDGMENT. 


In  what  Cases.] — A  defendant,  jointly  and 
severally  with  A.,  undertook,  if  a  bill  of  ex- 
change drawn  by  the  defendant  in  favour  of  the 
plaintiff  was  not  paid  at  maturity,  to  pay  as- 
mterest  thereon  20/.  for  each  month  afterwards.. 
The  bill  not  being  paid  at  maturity,  the  plaintiff" 
sued  the  defendant  for  the  bill  and  interest  as 
per  agreement,  but  declared  in  such  action  on 
the  bill  only,  and  recovered  judgment  by  default 
for  the  amount  of  such  bill  only.  He  afterwards 
brought  an  action  against  the  defendant  on  the- 
agreement  for  interest : — Held,  that  he  was  en- 
titled to  maintain  such  action  for  the  interest 
which  accrued  prior  to  the  judgment  in  the 
former  action,  but  not  for  the  interest  subse- 
quently  to  such  judgment,  as  the  right  to  interest 
under  the  agreement  ceased  when  judgment  was- 
obtained.  Florence  v.  Jenings,  3  Jur.,  N.  S. 
772  ;  S.  C,  nom.  Florence  v.  Vrayson,  1  C.  B., 
N.  S.  584  ;  26  L.  J.,  C.  P.  274. 

A  railway  company,  in  1864,  issued  debentures 
by  which  they  bound  themselves  to  pay  a  prin- 
cipal sum  one  year  after  the  date  of  issue,  with 
interest  at  6  per  cent.,  and  charged  the  railway 
and  undertaking  with  the  payment  of  the  prin- 
cipal sum  and  interest.  Soon  after  the  expira- 
tion of  the  year  a  debenture  holder  brought  an 
action  against  the  company,  and  recovered  judg- 
ment for  the  principal  debt,  interest,  and  costs. 
The  company  was  ordered  to  be  wound  up  in 
1868,  and  the  debenture  holder  was  admitted  to 
prove  for  the  judgment  debt  and  interest  at  4 
per  cent.  The  debenture  holder  claimed  to  prove 
for  an  additional  2  per  cent,  on  the  original 
amount  of  the  debenture  from  the  date  of  the 
judgment: — Held,  that  the  original  debt  h^tis 
merged  in  the  judgment,  and  that  the  claimant 
was  only  entitled  to  interest  on  the  judgment  at 
4  per  cent.  European  Central  Railway  Com* 
pany,  In  re,  Oritmtal  Financial  Corporatiim, 
Ex  parte,  4  Ch.  D.  33 ;  46  L.  J.,  Ch.  57  ;  35 
L.  T.  583  ;  25  W.  R.  92— C.  A. 

By  an  indenture  of  mortgage  A.,  a  beneficed 
clergyman,  assigned  to  B.  certain  policies  of 
assurance  subject  to  a  proviso  for  redemption 
thereof  on  payment  by  A.,  on  the  30th  of  January, 
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1865,  to  B.  of  the  sum  ol  3,0002.,  with  interest  at 
the  rate  of  72.  per  cent,  per  annum,  dad  A. 
thereby  covenanted  that  he  would  pay  to  B.  the 
said  sum  of  3,0002.,  with  interest  at  the  rate 
aforesaid,  on  the  day  before  mentioned,  and  that 
in  case  the  said  sum  of  3,0002.  should  not  be  paid 
on  the  day  before  mentioned,  A.  covenanted  that 
he  would^  so  long  as  the  said  sum  of  3,0002.  re- 
mained due  on  that  security,  pay  to  B.  interest 
at  the  rate  aforesaid,  A.  made  default  in  pay- 
ment, and  B.  after  obtaining  a  judgment  against 
A.,  issued  a  sequestration  against  his  benefice. 
The  sequestrator  paid  to  B.  the  principal  sum, 
together  with  interest  thereon  at  the  rate  of  42. 
per  cent,  per  annum.  B.  claimed  the  difference 
between  the  principal  sum  due  on  his  security 
with  interest  at  the  rate  of  72.  per  cent,  per 
annum,  and  the  amount  paid  to  him  by  the 
sequestrator.  B.  brought  an  action  to  recover 
that  difference,  and  A.  demurred,  on  the  ground 
that  the  security  of  the  mortgage  deed  was 
merged  in  the  judgment : — Held,  overruling  the 
demurrer,  that  part  of  the  security  was  extin- 
guished and  part  remained  ;  that  the  debt  due 
to  B.  in  respect  of  the  principal  moneys  was 
meiged  in  the  judgment,  and  therefore  extin- 
guished, but  that  the  debt  due  to  B.  in  respect 
of  the  interest  was  not  merged  in  the  judgment, 
and  therefore  remained.  European  Central 
Bailway  Company^  In  re  (4  Ch.  D.  33),  distin- 
gidshed.  Popple  v.  Sylvester,  22  Ch.  D.  98  ;  52 
L.  J.,  Ch.  54  ;  47  L.  T.  329  ;  31  W.  R.  116. 
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I.    IN  CIVIL  CASES. 

1.  Exemptions. 

By  7  Will.  4  &  1  Vict.  c.  34,  s.  12,  any  officer 
in  the  service  of  the  Post-office  is  exempt  from 
serving  on  juries.  Atkinson,  Ex  parte,  10  Bing. 
399  J  4  M,  &  Scott,  160  ;  2  D.  P.  C.  773. 

2.  JUBY  Lists. 

Signing.]— A  churchwarden,  whose  year  of 
office  has  expired,  continues  in  office  where  his 
successor  has  been  elected,  but  has  not  been 
sworn,  nor  has  made  the  substituted  declaration, 
nor  has  done  any  act  which  would  make  him 
churchwarden  de  facto ;  and  such  church- 
warden is  therefore  bound  to  sign  the  jury  lists 
under  7  Geo.  4,  c.  60,  ss.  8,  9,  and  is  liable  to 
penalties  under  s.  45  for  not  having  done  so. 
Bray  v.  Somer,  2  B.  &  S.  374 ;  31  L.  J.,  M.  0. 
135  ;  8  Jut.,  N.  S.  716  ;  6  L.  T.  49 ;  10  W.  B. 
364. 

Improper  lists.]— The  6  Geo.  4,  c.  50,  s.  46, 
imposes  penalties  upon  the  sheriff  or  under- 
sheriff  for  an  Improper  insertion  or  omission  of 
names  from  the  special  jury  list.  In  an  action 
for  such  penalties,  the  declaration  describing  the 
defendant  as  being  the  acting  under-sheriff,  it 
was  proved  that  he  was  the  person  who,  in  the 
county,  acted  as  under-sheriff,  so  far  as  receiving 
writs,  making  returns,  and  appearing  in  public  ; 
but  that  a  Mr.  T.  was  the  appointed  under-sheriff, 
pursuant  to  3  &  4  Will.  4,  c.  90,  s.  5.  The  de- 
fendant on  one  occasion  signed  his  name  as 
under-sheriff,  although  he  stated,  at  the  same 
time,  that  he  was  not  the  under-sheriff,  but  that 
Mr.  T.  was,  and  in  an  affidavit  had  stated  him- 
self to  be  the  acting  under-sheriff  : — Held,  that 
there  was  no  evidence  of  the  defendant's  lia- 
bility, and  that  the  plaintiff  was  properly  non- 
suited. Williams  v.  Thomas,  7  D.  &  L.  177  ;  4 
Ex.  479  ;  19  L.  J.,  Ex.  60. 

Coiti — ^Kaking  out  Jury  Lists.] — A  poor-law 
auditor  was  disallowed  from  overseers'  accounts 
4*.  6d.  charged  to  the  poor-rates  for  fees  paid  to 
a  justices'  clerk  for  notices  and  oath  upon  verifi- 
cation of  the  jury  lists.  These  fees  were  allowed 
in  the  table  of  justices'  clerks'  fees  sanctioned 
for  the  county  by  the  Home  Secretary  under  11 
ac  12  Vict.  c.  43,  8.  30 :— Held,  that  the  overseers' 
duties  in  respect  of  the  jury  lists  under  6  Geo.  4, 
c.  60,  and  25  &  26  Vict.  c.  107,  were  concluded 
upon  the  production  at  petty  sessions;  that 
these  fees  for  the  subsequent  verification  were 
not  costs  properly  incurred  by  the  officers  of.  the 
parish  in  preparing  and  collecting  the  lists  under 
7  &  8  Vict.  c.  101,  B.  60 ;  that  the  justices'  clerk 
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was  not  entitled  to  demand  this  amonnt ;  and 
that  the  disallowance  was  right.  Reg,  v.  £f ailing- 
JUld,  9  L.  R.,  Q.  B.  203  ;  43  L.  J.,  Q.  B.  38  ;  29 
L.  T.  801  ;  22  W.  R.  260. 


3.  Special  Jubt. 
a.  How  Obtained. 

See  Common  Law  Pbocedube  Act,  1852,  ss. 
109, 110,  and  Order  XXXVI.,  r.  7. 

Before  Common  Law  Prooediire  Act] — Where 
a  notice  of  trial  was  given  for  the  16th,  and  on 
the  9th  a  rule  for  a  special  jury  was  obtained, 
but  not  served  till  the  13th  ;  but,  owing  to  the 
intervention  of  Easter,  no  jury  could  have  been 
struck  before  the  15th,  if  the  rule  had  been 
served  on  the  day  on  which  it  was  obtained,  the 
court  refused  to  set  aside  the  rule  for  the  special 
jury.  QuTTwy  v.  Gurney^  3  D.  &  L.  734  ;  15 
L.  J.,  Q.  B.  265. 

A  defendant  cannot,  without  special  applica- 
tion to  a  judge,  have  a  rule  for  a  special  jury 
before  issue  joined,  although  being  under  terms 
to  take  short  notice  of  trial,  he  would  not,  if  he 
waited  till  joinder,  be  in  time  to  move  for  the 
special  jury  a  sufficient  number  of  days  before 
trial.  Sayer  v.  Dvfaur,  9  Q.  B.  800  ;  16  L.  J., 
Q.  B.  120. 

The  court  has  no  power  to  grant  a  rule  for  a 
special  jury  before  issue  joined,  even  where  in 
consequence  of  the  defendant's  being  under 
terms  to  take  short  notice  of  the  trial  he  would 
not,  if  he  waited  till  joinder,  be  in  time  to  move 
for  a  special  jury  a  sufficient  number  of  days  be- 
fore the  trial.  Dretser  v.  Norman,  6  C.  B.,  N.  S. 
427  ;  5  Jur.,  N.  S.  1083. 

The  proviso  at  the  end  of  r.  44,  H.  T.  16 
Vict.,  applies  to  the  six  days'  notice.    Ih. 

The  subject's  right  to  try  a  case  by  a  special 
jury  is  not  affected  by  any  suggestion  of  the 
attorney-general  or  solicitor-general,  without 
affidavit  that  the  crown  is  interested  in  the  de- 
fendant s  estate,  though  that  suggestion  would 
be  sufficient  to  obtain  a  trial  at  bar.  Dunn  v. 
Cox,  16  M.  &  W.  439. 

A  defendant,  upon  certain  terms  favourable  to 
the  plaintiff,  was  allowed  to  have  a  special  jury 
after  the  cause  had  stood  for  trial  by  a  common 
jury  during  a  whole  sittings,  and  had  been  twice 
postponed  at  the  instance  of  the  defendant. 
Thome  v.  Londtmderry  QMarqnU),  8  Bing.  26  ; 
1  M.  &  Scott,  62. 

DUoretlon  of  Judge.] — The  usual  rule  having 
been  obtained  for  a  special  jury  by  ttte  defen- 
dant, a  judge  at  chambers,  upon  the  statement 
of  the  plaintiff's  attorney,  without  affidavit, 
ordered  a  special  jury  to  be  struck  next  day. 
The  court  refused  to  set  aside  that  order  as 
being  irregular.  Josejph  v.  Perry,  3  D.  P.  C. 
699. 

A  judge  having  refused  to  grant  a  special  jury 
at  the  instance  of  the  defendant,  though  there 
had  been  no  laches  on  his  part,  the  court,  in  the 
absence  of  special  grounds  for  so  doing,  declined 
to  interfere  with  his  discretion.  Smith  v.  London 
and  St,  Katharine  Dock  Company,  2  L.  B.,  C.  P. 
630. 

By  whom  Summoned.] — Before  15  &  16  Vict, 
c.  76,  s.  113,  when  a  special  jury  had  been  moved 
for  by  a  defendant,  and  struck  and  reduced,  the 


plaintiff  must  have  summoned  the  special  jury, 
if  they  were  not  summoned  by  the  defendant. 
Montague  v.  Smith,  17  Q.  B.  688  ;  21  L.  J.,  Q.  B. 
73. 

Termt.] — In  a  scire  facias  by  the  t-rustees  of  a 
banking  company,  they  having  obtained  a  rule 
for  a  special  jury,  the  court  made  them  under- 
take to  strike  out  of  the  list  any  who  might  be 
shareholders  in  the  company.  jEsdaile  v.  JJvnd, 
12  M.  &  W.  734  ;  1  D.  &  L.  990  j  13  L.  J.,  Bx. 
191  ;  8  Jur.  385. 

b.  Sonunonlnff  and  Non-Attendance« 

Sheriff's  Fees.] — A  sheriff  is  not  entitled  to 
fees  from  the  party  giving  notice  that  a  cause  is 
to  be  tried  by  special  jury,  although  the  altera- 
tion of  the  system  as  to  special  juries  has 
deprived  the  sheriff  of  the  fees  by  which  he 
formerly  was  remunerated  by  the  party  for  sum- 
moning the  special  jurors.  Dennett  v.  Thompson^ 
6  El.  &  BL  683  ;  2  Jur.,  N.  8.  613. 

Bribery  as  to  Summoning.] — ^A  summoning 
officer  yrtks  fined  200L  for  receiving  money  to  ex- 
cuse persons  from  serving  on  juries,  and  for  too 
often  summoning  those  who  recused  to  pay.  lUw 
V.  Whitaker,  Cowp.  752. 

By  whom  Summoned  when  Sheriff  Interested.] 
— Where,  in  a  special  jury  case,  upon  a  challenge 
to  the  array  for  unindifferency  in  the  sheriff,  the 
jury  panel  was  quashed  : — Held,  that  the  proper 
course  to  obtain  a  trial  of  the  cause,  was  to 
direct  new  jury  process  to  the  coroner  of  the 
county,  at  the  instance  of  the  prosecutor ;  but 
not  without  applying  to  the  court  specially  for 
that  purpose.  Dex  v.  Dolby,  1  D.  &  R.  145, 311 ; 
2  B.  &  G.  104. 

Trial  by  Common  Jury.] — Before  15  &  16  Vict, 
c.  76,  s.  113,  a  defendant  obtained  a  rule  for  a 
special  jury,  which  was  struck  and  reduced,  but 
tiie  jurors  were  not  sunmioned.  Neither  the  de- 
fendant nor  the  jurors  appearing  when  the  cause 
was  called  on,  it  was  tried  as  an  undefended 
cause  by  a  common  jury  : — Held,  that  the  trial 
was  irregular.  Haldane  v.  Deauclerk,  6  D.  &  L. 
642  ;  3  Ex.  658  ;  18  L.  J.,  Ex.  227  ;  13  Jur.  326. 

And  when  a  cause  was  entered  as  a  special 
jury  cause,  but  was  taken  in  the  defendant's 
absence  and  tried  by  a  common  jury  as  an  unde- 
fended cause,  the  court  set  aside  the  trial  and 
verdict  with  costs.  Haggle  v.  HaU,  5  M.  &  G. 
693  ;  6  Scott,  N.  R.  705. 

Where  a  common  jury  panel  was  returned  to- 
gether wit^  a  special  jury  panel,  and,  no  special 
juryman  appearing,  the  cause  was  tried  by  a 
common  jury,  the  trial  was  set  aside*  Holt  y. 
Meddoivcro/t,  4  M.  &  S.  467. 

Where  a  defendant  obtains  a  rule  for  a  special 
jury  (in  a  town  cause),  but  omits  to  give  notice 
to  the  sheriff  that  the  cause  is  to  be  tried  by  a 
special  jury,  in  the  absence  of  a  special  jury  the 
cause  may  be  tried  by  a  common  jury.  Oatoley 
V.  Knowles,  16  C.  B.,  N.  S.  107. 

Fining  for  Kon-Attendanoe.] — See  infra, 

o.  Bflisct  of  Delay. 

Before  15  &  16  Vict.  c.  76,  s.  Ill,  when  a  rule 
for  a  special  jury  (obtained  in  due  time)  had 
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been  obtained  for  delay,  the  proper  application 
to  the  court  was  for  a  rule  to  shew  cause  why 
the  cause  should  not  be  tried  by  a  special  jury, 
in  its  order,  at  the  sitting  for  which  the  notice 
was  given,  if  the  defendant  should  then  have  one 
in  attendance,  and,  in  default  thereof,  then  that 
the  cause  be  tried  by  a  common  jury.  Gray  v. 
Kniaht,  16  C.  B.  143. 

The  court  will  discharge  a  rule  for  a  special 
jury,  where  it  has  not  been  duly  acted  on,  and 
appears  to  have  been  obtained  for  the  purpose  of 
delay.  Stanbnry  v.  Gillett,  9  Bing.  319  ;  2  M. 
&  Scott,  397. 

Or  that  the  defendant  has  no  real  defence. 
JBull  V.  Pinliusy  5  Scott,  617  ;  2  Jur.  256. 

If  a  defendant,  for  the  purpose  of  delay, 
obtains  a  rule  for  a  special  jury,  the  court  will 
permit  him  to  have  it  tried  by  such  jury,  but 
will  compel  him  to  try  it  in  its  order,  pursuant 
to  the  notice  of  trial,  although  on  a  day  when 
the  usual  practice  is  not  to  Uike  special  juries. 
Bush  V.  PHng,  9  D.  P.  C.  188. 

Where  a  defendant  has  admitted  his  liability 
as  acceptor  of  a  bill,  but  obtain^  a  rule  for  a 
special  jury,  the  court  will  order  the  cause  to  be 
tried  in  its  ordinary  course  if  it  does  not  come 
on  at  the  special  jury  sittings.  De  Vere  v. 
Wickers,  11  Jur.  543. 

Where  after  notice  of  trial  the  defendant  ob- 
tained a  rule  for  a  special  jury  for  the  purpose  of 
delay,  and  nominated  but  did  not  reduce  the 
special  juiy,  the  court  refused  a  rule  nisi  to  dis- 
charge the  rulQ  for  a  special  jury.  White  v. 
Eastern  Union  Railway  Company,  11  C.  £.  876  ; 
21  L.  J.,  C.  P.  112. 

Where  a  cause  was  set  down  for  trial  at  the 
first  sittings  in  term,  and  a  special  jury  rule  was 
obtained  by  the  defendant  for  the  purpose  of 
delay,  the  court  granted  a  rule  caUing  on  him  to 
shew  cause,  on  the  third  day  before  the  sittings, 
why  the  special  jury  rule  should  not  be  set  aside 
on  that  day,  unless  he  had  previously  nominated 
the  jury.  Devanage  v.  JBorthwiek,  2  L.,  M.  &  P. 
277. 

d.  Striking  a  Special  Jury. 

Kode  of  Striking.  1 — In  striking  a  special  juiy, 
the  coroner  is  not  bound  to  take  the  jurors  as 
they  occur  upon  the  sheriff's  book,  but  is  to 
make  a  selection ;  and  where  he  had  made  such 
selection  impartially,  the  court  refused  to  cancel 
the  list  of  persons  so  selected.  Hex  v.  Woolcr, 
1  B.  &  A.  193. 

Where  a  plaintiff  moved  to  set  aside  a  special 
jury  panel,  on  the  ground  that  twenty-six  of  the 
persons  named  therein  were  retail  tradesmen, 
and  therefore  not  entitled  to  the  addition  of 
esquires,  the  court  refused  to  interfere,  as  the 
affidavit  did  not  negative  the  qualification  of  the 
jurors  excepted  to.  JFairnuin  v,  Ives,  1  Chit.  85 ; 
1  D.  &  R.  262  ;  5  B.  &  A.  642. 

It  is  no  ground  of  error  either  in  fact  or  in  law 
that  the  whole  of  the  special  jurors  struck  were 
not  summoned,  or  that  the  special  jury  panel 
was  called  over  and  a  tales  prayed  before  10  A.M., 
the  time  for  which  the  special  jurors  were  sum- 
moned, it  not  being  competent  to  the  party  to 
aver  anything  that  is  inconsistent  with  the 
record.  Irwin  v.  6frey,  19  C.  B.,  N.  S.  585  ;  34 
L.  J.,  C.  P.  313 ;  11  Jur.,  N.  8.  860 ;  12  L.  T. 
847 ;  13  W.  R.  1043.  Affirmed  on  appeal,  1. 
L.  R.,  C.  P.  171 ;  36  L.  J.,  C.  P.  43  ;  12  Jur., 
N.  S.  193  J  18  L.  T.  409 ;  14  W.  R.  208  ;  1  H.  &  | 


R.  25— Ex.  Ch.  and  in  Dom.  Proc.,  2  L.  R.,  H.  L. 
20 ;  36  L.  J.,  C.  P.  148 ;  16  L.  T.  74  ;  15  W.  R. 
593. 


e.  DefaxUt  of  Jurors. 

Tales.] — In  a  special  jury  cause,  the  plaintiff 
may  have  a  tales,  without  the  consent  of  the  de- 
fendant.    Gatliff  V.  Bourne,  2  M.  &  Rob.  100. 

A  rule  had  been  granted  for  a  trial  at  bar,  on 
the  6th  December,  1847^  by  a  special  jury  of  the 
county  of  Middlesex.  On  the  day  appointed  for 
trial  only  ten  of  the  persons  on  the  special  jury 
panel  appearing,  the  cause  was  adjourned  until 
the  next  day,  when  only  eleven  appeared,  and 
the  cause  remained  untried  for  want  of  a  jury. 
The  plaintiff  then  moved  for  a  writ  of  octo  vel 
decem  talea  The  court  granted  the  rule.  Buron 
V.  Denman,  1  Ex.  769  ;  12  Jur.  82. 

On  the  trial  of  an  action  to  recover  a  penalty 
for  bribery,  alleged  to  have  been  committed  at 
the  election  of  members  of  parliament  for  a 
borough,  which  was  to  be  tried  by  a  special  jury, 
the  attorney  on  each  side  had  given  to  the 
associate  a  list  of  the  names  of  certain  common 
jurors  whom  he  did  not  wish  to  be  called  it  a 
tales  was  prayed ;  with  the  omission  of  which 
jurors  and  those  who  did  not  appear,  there  were 
not  sufficient  common  jurors  to  make  up  a  full 
jury  when  a  tales  had  been  prayed  : — Held,  that 
the  case  should  not  stand  over,  but  that  all  the 
common  jurors  should  be  called  over  in  the  usual 
way,  and  that  no  challenge  could  be  allowed 
except  for  cause.  Marsh  v.  Coppock,  9  0.  &  P. 
480. 

If  an  issue  is  directed  by  the  Court  of  Chancery, 
to  be  tried  by  a  special  jury,  and  a  full  special 
jury  does  not  attend :  quaere,  whether  either 
party  is  entitled  to  pray  a  tales,  without  the 
consent  of  the  other  party.  Wood  v.  Thompson^ 
Car.  &  M.  171  ;  5  Jur.  708. 

If,  after  a  special  jury  has  been  struck,  the 
cause  goes  off  for  default  of  jurors,  no  new  jury 
can  be  struck,  but  the  cause  must  be  tried  by  the 
jury  first  appointed.  Rex  v.  Perry,  5  T.  R.  453  ; 
S.  P,,  Rex  V.  Franklin,  6  T.  R.  454,  n, 

f.  Costs. 

In  what  Cases  Judge  may  Grant.] — A  defen* 
dant,  who  applied  for  a  special  jury,  was  not 
entitled  to  the  costs  of  that  jury  where  the 
judge  who  tried  the  cause  nonsuited  the  plaintiff 
on  his  opening.  Wood  v.  Qrimwood,  10  B.  &  C. 
689. 

To  an  action  of  trespass,  in  which  the  declara- 
tion contained  five  counts,  the  defendant  pleaded 
not  guilty  and  not  possessed,  upon  which  issues 
were  joined ;  the  plaintiff  obtained  a  rule  for  a 
special  jury.  The  defendant  before  the  trial, 
withdrew  the  pleas  to  the  two  last  counts,  and 
suffered  judgment  by  default  upon  them.  The 
cause  was  tried  by  a  special  jury,  and  the  plain- 
tiff obtained  a  verdict  upon  the  general  issue, 
but  the  defendant  on  the  plea  of  not  poss^sed 
to  the  three  first  counts  ;  and  the  damages  were 
assessed  at  40«.  on  the  other  counts.  The  judge 
certified  for  a  special  jury  : — Held,  that  the 
plaintiff  was  not  entitled  to  the  costs  of  the 
special  jury.  Walters  v.  Howells,  8  Ex.  244  ;  22 
L.  J.,  Ex.  96. 

But  by  3  &  4  Will.  4,  c.  42,  s.  36,  the 
of  the  6   Geo,  4,  c.  50,  and  everyt^ 
contained,  is  to  apply  to  oases  t 
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plaintiff  shall  be  nonsuited ^  as  well  as  to  cases 
in  which  a  verdict  sJiall  pass  against  him. 

The  24  Geo.  2,  c.  18,  s.  1,  did  not  extend  to  a 
case  where  the  record  was  withdrawn,  Clements 
V.  QeorgCy  11  Moore,  510. 

Wh«ii  Judge  muit  Certify.] — ^An  indictment 
removed  into  K.  B.  by  the  defendant,  and  made  a 
spedal-jurj  canee  bj  the  prosecutor,  came  on  to 
be  tried,  and  was  immediately  referred.  The  order 
of  reference  stated,  that,  if  the  arbitrator  should 
be  of  opinion  that  the  defendant  was  guilty  and 
the  prosecutor  entitled  to  costs,  the  defendant 
agreed  to  pay  the  costs.  The  arbitrator  did  so 
find: — Held,  that  the  prosecutor  could  not 
recoyer  the  costs  of  the  special  jury,  since  the 
judge  had  not  certified  for  those  costs,  and  the 
order  of  reference  did  not  expressly  give  a  power 
of  doing  so  to  the  arbitrator.  Jlex  y,  Moate^  3 
B.  &  Ad.  237. 

In  an  action  for  infringement  of  a  patent,  the 
plaintifE  after  giving  notice  of  trial  abandoned 
the  action.  The  defendant  had  obtained  a  rule 
for  a  special  jury : — Held,  that  he  was  not  en- 
titled to  the  costs  of  the  rule  for  a  special  jury, 
inasmuch  as  the  6  Geo.  4,  c.  60,  s.  34,  makes  the 
certificate  of  the  judge  universally  a  condition 
to  entitle  the  party  to  those  costs.  Greaves  v. 
&stem  Counties  Railway  Company,  28  L.  J., 
Q.  B.  290 ;  6  Jur.,  N.  S.  733. 

Where  a  special  jury  is  summoned  on  the  de- 
fendant's process,  the  plaintiff,  if  he  succeeds,  is 
entitled  to  the  costs  of  it,  without  a  certificate 
from  the  judge.  Jones  v.  TohiUj  6  Scott,  440  ; 
4  Bing.  N.  C.  123  j  6  D.  P.  C.  251. 

When  Judge  will  Certify.  ]>-If  a  case  is  not 
gone  into,  the  judge  will  not  certify  that  it  was 
a  fit  cause  to  be  tried  by  a  special  jury,  merely 
because  the  declaration  is  for  penalties  to  a  very 
large  amount,  and  because  persons  of  consider- 
able rank  are  called  upon  their  subpoenas.  Orme 
V.  Crookford,  1  C.  &  P.  537. 

Where  a  case  turned  solely  on  a  question  of 
law,  and  there  was  no  fact  in  dispute  between 
the  parties,  the  judge  refused  to  certify  for  a 
special  jury.  Wcmysy,  Greenwood^  2  C.  5c  P. 
483. 

Under  5  &  6  Will.  4,  c.  60,  s.  98,  the  court 
before  whom  an  indictment  for  the  non-repair 
of  a  highway  is  tried,  may  certify  for  the  costs 
of  a  special  jury.  Reg,  v.  Pcmbridge,  3  G.  &  D. 
603  ;  3  Q.  B.  901 ;  12  L.  J.,  Q.  B.  47. 

The  judge  who  tries  a  criminal  proceeding  may 
certify  for  the  costs  of  a  special  jury,  under  6 
Geo.  4,  c.  50,  ss.  30,  34.    Jb, 

In  an  action  for  calls,  there  was  a  plea  that  the 
calls  were  made  for  the  purpose  of  raising  capital 
for  an  illegal  amalgamation,  and  the  dSendant 
not  appearing,  the  judge  certified  for  a  special 
jury,  as  the  plea  might  have  raised  difiicult  ques- 
tions of  &ct,  fit  for  a  special  jury  to  try.  London 
Rank  of  Scotland  v.  Marshall,  4  F.  &  F.  1046. 

But,  where,  to  a  similar  action,  the  plea  was 
only  never  indebted,  a  certificate  for  a  special 
jury  was  refused.  Ifvmber  Iron  Company  t. 
Janes,  4  F.  &  F.  1047. 

When  Certificate  must  be  GlTen.]— The  words 
in  6  Geo.  4,  c.  50,  s.  34,  that  the  party  who 
applies  for  a  special  jury  shall  pay  the  costs  occa- 
sioned by  it,  unless  the  judge  before  whom  the 
cause  is  tried  ^*  shall,  immediately  after  the  ver- 


dict, certify  that  the  cause  was  a  proper  one  to 
be  tried  by  a  special  jury,"  must  be  understood 
to  mean  that  the  judge  may  give  the  certificate 
either  at  the  conclusion  of  the  trial,  or  within  a 
reasonable  time  after  it.  Christie  v.  Richard' 
son,  2  D.,  N.  S.  603  ;  10  M.  &  W.  688  ;  12  L.  J., 
Ex.  86  ;  6  Jur.  1069. 

The  judge  cannot  certify  for  the  costs  of  a 
special  jury  on  the  day  after  the  trial.  Waggett 
V.  Shaw,  3  Camp.  316. 

Where  a  judge,  during  the  absence  of  the  jury 
to  consider  their  verdict,  intimated  his  intention 
of  certifying  for  a  special  jury,  but,  in  conse- 
quence of  the  delivery  of  the  verdict  taking  place 
while  the  judge  was  engaged  with  another  cause, 
his  signature  to  the  indorsement  made  by  the 
officer  of  the  court  was  not  then  applied  for,  and 
was  supplied  some  weeks  af  terwaixls  : — Held, 
that  this  was  not  a  *' certifying  under  the  judge*s 
hand  immediately  after  the  verdict."  Crraee  v. 
Clinch,  3  G.  &  D.  591 ;  4  Q.  B.  606  ;  12  L.  J., 
Q.  B.  273  ;  7  Jur.  576. 

At  the  trial  of  a  cause  in  March  the  jury 
returned  a  verdict  for  the  defendant,  and  the 
judge,  on  application  to  him,  stated  his  intention 
to  certify  for  a  special  jury,  but  did  not  indorse 
on  the  record  a  certificate  for  that  purpose.  In 
Easter  term  a  rule  was  obtained  for  a  new  trial, 
and  in  the  next  term  the  verdict  was  changed  to 
a  nonsuit.  On  ^e  15  th  August  the  judge,  by 
whom  the  cause  was  tried,  indorsed  on  the  record 
a  certificate  for  a  special  jury  : — Held,  that  this 
was  too  late,  and  the  court  set  aside  the  certifi* 
cate.  Leech  v.  Lamb,  11  Ex.  43^  ;  26  L.  J.,  Ex. 
17  ;  1  Jur.,  N.  S.  1176. 

An  application  for  a  certificate  of  the  costs  of 
a  special  jury  ought  to  be  made  immediately 
after  the  verdict  has  been  given.  Skipper  v. 
Rodkin,  8  W.  B.  589. 

A  cause  came  on  for  trial  before  Wilde,  C.  J., 
on  the  13th  December,  1848,  when  a  verdict  was 
taken  for  the  plaintiff,  subject  to  a  special  case. 
Upon  the  argument  of  the  special  case  on  the 
1 1th  June,  1860  (which  was  after  the  chief  justice 
had  ceased  to  be  a  judge),  the  court  directed  a 
nonsuit.  On  the  12th  September,  the  following 
indorsements  were  made  upon  the  nisi  prius 
record :  "  I  certify  that  this  was  a  fit  and  proper 
cause  to  be  tried  by  a  special  jury.  T.  W,"  '*  It 
was  assented  to  at  nisi  prius,  that,  in  the  event 
of  judgment  being  for  ^e  defendants,  I  should 
certify  for  the  special  jury  ;  which  I  have  accord- 
ingly done  nunc  pro  tunc.  Truro."  The  court 
refused  to  set  aside  the  certificate,  as  being  in- 
formal or  too  late.  Serrell  v.  Derbyshire  Rail-^ 
way  Company,  10  C.  B.  910. 

A  cause  having  been  set  down  for  trial  in  Mid- 
dlesex, and  a  rule  obtained  for  a  special  jury,  the 
parties  agreed  that  the  venue  should  be  changed 
to  London,  and  the  cause  tried  by  a  special  jury 
there,  and  that  all  costs  occasioned  by  that 
arrangement  should  be  costs  in  the  cause.  The 
cause  came  on  for  trial  in  London,  and  was 
referred  to  arbitration,  the  arbitrator  to  have 
the  same  power  to  certify  as  a  judge  at  nisi 
prius.  The  award  was  made  on  the  6th  August ; 
and  after  the  first  four  days  of  the  following 
term,  the  arbitrator  certified  for  a  special  jury : 
— Held,  that  the  certificate  was  given  too  late. 
Geeve  or  Greevss  v.  Gorton,  8  D.  &  L.  481  ; 
16  M.  &  W.  186 ;  16  L.  J.,  Ex.  169 ;  10  Jur. 
272. 

Certiileate— CoBftmotion  el]~lf  a  defendant 


1178 


JURY. 


1174 


in  repleTin,  which  ia  made  a  special-joiy  cause, 
witharawa  his  avowries,  and  the  judge  directs 
him  to  paj  ^*  all  costs,'*  that  will  not  include  the 
costs  oi!  the  special  juiy.  Bell  v.  Taint  Jtorjp,  2 
D.  P.  0.  518. 

By  whom  Paid.] — Special  jnrois  are  to  be  paid 
by  the  party  who  moved  for  the  special  jury, 
though  (to  insure  a  trial)  the  other  party  may  have 
summoned  them.  WtUan  v.  Butler ,  2  M.  Jc  Bob.  78. 

Amount  of  Costs.] — ^Where  the  judge  who  tries 
a  cause  by  a  special  jury  certifies  thaX  it  was  a 
•  proper  case  for  a  special  jury,  the  master  must 
allow  the  fnU  costs  of  the  jury  where  the  verdict 
is  found  for  the  defendant.  Braadriek  v.  Clarkf 
12  Price,  154. 

Where  the  judge  certifies  that  the  cause  is 
proper  for  a  special  jury,  the  party  is  only 
entitled  to  the  costs  actually  paid  to  the  jury 
attending  in  court.  Cursutn  v.  Burhamf  2  Chit. 
154. 

On  Befkisal  to  Pray  a  Tales.]— A  defendant 
obtained  an  order  for  a  special  jury,  but  when 
the  trial  came  on  sufficient  special  jurors  were 
not  present,  and  neither  party  prayed  a  tales. 
When  the  trial  came  on  a  second  time,  the  defen- 
dant obtained  a  verdict.  The  practice  under 
these  circumstances  is  to  allow  the  costs  of  the 
first  trial  to  the  successful  party  on  the  second. 
Holmeg  V.  Albright,  25  L.  T.  747. 


4.  CHALLENaS. 

Sight  oH] — The  right  of  challenge  against  a 
juryman  is  a  common-law  right,  wMch  cannot 
be  taken  away  except  by  the  express  terms  of  a 
statute.    Barrett  v.  Long,  3  H.  L.  Cas.  395. 

Poromptorily.]  — The  right  to  challenge  the 
jury,  whether  it  is  a  common  or  a  special  jury, 
peremptorily  and  without  cause,  ^does  not  exist 
in  civil  actions.  Creed  v.  Msher,  9  Ex.  472  ;  23 
L.  J.,  Ex.  143  ;  18  Jur.  228. 

Praotloo  on.] — A  challenge  to  the  array,  or  to 
the  polls,  ought  to  be  propounded  in  such  a  way 
at  the  trial  as  that  it  may  be  then  put  upon  the 
nisi  prius  record,  so  that  the  other  party  may 
either  demur  or  counter-plead,  or  deny  the  mat- 
ter of  challenge  ;  and  unless  the  challenges  are 
so  put  on  the  record,  the  party  is  not  in  a  con- 
dition as  a  matter  of  right,  to  insist  upon  them. 
Carmarthen  (^Mayor,  A'c.)  v.  Evans,  10  M,  &  W. 
274  ;  2  D.,  N.  S.  296. 

A  challenge  to  the  array  must  be  formally 
tendered  before  the  jury  is  sworn.  Brunskill  v. 
CHlety  2  M.  &  Scott,  41  ;  9  Bing.  13. 

*<  Cause  "—What  is.]  — On  the  trial  of  an 
action  to  recover  a  penalty  for  bribery  alleged 
to  have  been  committed  at  the  election  of  mem- 
bers of  parliament  for  a  borough  : — Held,  that  it 
was  no  cause  of  challenge  timt  a  juror  was  a 
tenant  of  a  nobleman  whose  interest  in  the 
borough  was  supposed  to  be  affected,  or  that  he 
had  been  foreman  of  another  jury  who  had  tried 
another  action  between  other  parties  for  bribery 
alleged  to  have  been  committed  at  the  same 
election.    Marsh  y.  Coppoek,  ^Q,  kV,  480. 

If  alienage  is  a  ground  of  challenge  to  a  juror. 


the  party  who  has  an  opportunity  of  making  his 
challenge,  and  neglects  it,  cannot  afterwards 
make  the  objection.  Rex  v.  Sutton^  8  B.  &  C. 
417;  8.  (7.,  nom.  Bex  v.  Despard,  2  M.  &  R.  406.. 

Semble,  that,  since  the  6  Geo.  4,  c.  50,  s.  27, 
alienage  is  not  a  ground  even  of  challenge  to  a 
special  juror.    Ih, 

In  an  action  against  an  insurance  office  on  a 
life  policy,  it  is  no  objection  to  a  special  juror- 
being  sworn,  that  he  is  a  director  of  another  in- 
surance office,  unless  that  office  has  granted  a 
policy  on  the  life  in  question,  and  the  amount  of 
that  policy  is  unpaid.  Craig  v.  Fenn,  Car.  &  M.  43» 

A  juror  cannot  be  challenged  without  cause  ;■ 
and  it  is  no  cause  of  challenge  that,  in  a  previous 
case,  the  juror  has  shewn  some  dissatisfaction 
with  the  law  as  laid  down  by  the  judge  in  favour 
of  the  party  challenging.  Pearse  v.  Rogers^  2 
F.  dc  F.  137. 

5.  FXNINO. 

In  what  Cases.] — ^Where  an  issue  was  directed 
by  a  court  of  equity  to  be  tried  at  bar  by  a  special 
jury  of  a  county  in  which  the  cause  did  not  arise, 
the  court  fined  those  special  jurors  who  did  not 
attend,  it  being  pro  veci  that  tkey  were  duly  sum* 
moned.    Layhum  v.  Crisp,  8  C.  &  P.  397. 

Applieation  to  Somit.]— The  court  will  not 
hear  counsel  for  a  juryman  who  has  been  fined 
for  contempt.    Carne  v.  Nicol,  3  D.  P.  C.  115. 

When Bemittod.]— A  fine  for  non  attending  as- 
a  special  juror  at  the  Court  of  Common  Pleas  at 
Westminster  having  been  imposed  upon  a  gentle- 
man having  a  house  in  London  and  in  Bright- 
helmstone,  but  who  had  resided  the  twelve 
months  preceding  at  Brighthelmstone,  the  court 
refused  to  remit  it.  Clarges,J3x  parte,  1 T.  &  J.  399. 

But  where  the  party  summoned  had  let  his 
house,  and  was  abroad,  which  fact  was  communi- 
cated to  the  summoning  officer,  the  court  remitted 
the  fine.    Ford,  Bx  parte,  1  Y.  &  J.  401. 

So  likewise,  where  the  summons  had  by  mistake 
been  left  at  a  wrong  house,  the  court  remitted 
the  fine,  but  requirS  the  affidavit  of  the  sum- 
moning officer  to  that  fact.  Broum,  Ex  parte, 
1  Y.  &  J.  401. 

6.  View. 

In  what  Casos.J — ^The  court  cannot,  even  by^ 
consent,  order  a  view  in  one  county  by  a  sheriff 
of  another,  neither  can  the  court  compel  a  jury 
to  go  out  of  the  limits  of  a  county  for  such  a 
purpose.  MalijisY,  Bunraven  QLordX  9  Jur.  690. 

An  action  for  work  and  labour  as  a  bricklayer 
before  the  Common  Law  Procedure  Act,  1852, 
was  not  a  case  in  which  a  side-bar  rule  for  a  view 
could  be  granted.  StoTies  v.  Menliem,  2  Ex.  382 ;. 
17  L.  J.,  Ex.  216. 

Before  15  &  16  Vict.  c.  76,  s.  114,  in  an  actioa 
for  work  and  labour,  a  judge  had  no  power  to 
make  an  order  for  the  plaintiff  and  his  witnesses 
to  enter  on  the  freehold  of  the  defendant  for  the 
purpose  of  inspecting  the  work  done.  Turquand 
V.  Strand  Union  (^Quardiaru),  8  D.  P.  C.  201;  4 
Jur.  74;  S,  P.,  Netohanh  t.  Taite,  6  Scott,  575  ;  I 
Am.  244. 

Cotts.] — ^The  costs  of  a  view  cannot  be  allowed^ 
unless  the  writ  contains  the  name  of  a  shewer 
appointed  by  the  defendant  as  well  as  by  the 
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"plaintiff.     Taylor  v.  Thompson^  7  Bing.  403;  6 
M.  &  P.  255  ;  1  D.  P.  C.  218. 

Jnrisdiotion  of  Court.] — When  the  court  or  judge 
makes  a  rale  or  an  order  for  an  inspection  under 
s.  58  of  the  Common  Law  Procedure  Act,  1854, 
they  may  also  order  such  things  to  be  done  as 
may  be  necessary  for  such  inspection.  Bennett 
T.  Griffitli*,  30  L.  J.,  Q.  B.  98. 

The  common  law  courts  and  the  judges  thereof 
have,  as  ancillary  to  the  power  to  grant  inspec- 
tion, a  power  to  remove  obstructions  with  a  view 
to  the  inspection.    Ih, 

Effeot  of  Trial  before  Jury-— When  Viewed  by 
Otheri.] — The  defendants  had  obtained  a  rule  for 
A  view,  which  was  accordingly  had,  but  upon  the 
trial  coming  on  at  the  assizes  all  the  viewers 
were  impannelled  and  engaged  in  trying  a 
cause  in  another  court.  As  this,  however, 
was  the  last  cause  on  the  list,  the  judge  (against 
the  consent  of  the  defendant)  determined 
upon  trying  it,  and  other  jurors  were  impan- 
nelled instead  of  tl^e  viewers,  and  a  verdict 
was  returned  for  the  plaintiff  : — Held,  that  this 
was  a  mis-trial,  and  a  rule  for  a  new  trial  was 
accordingly  made  absolute.  Kingston  Union 
(^Guardians)  v.  Landed  Estates  Company,  28 
L.  T.  644. 

7.  Tbial  with  or  without  Jury. — See 
Practice  (Trial), 

^.  New  Trial  in  Case  op  Misconduct,  &c. 
— See  Practice  (^Kew  Trial). 

9.  Costs  in  Actions  Tried  by  Jury.— 

See  CosTa 


10.  Other  Points. 

Affirmation.] — ^A  special  juror  objected  to  being 

fiwom,  and  stated  that  he  was  of  the  persuasion 

of  a  Quaker,  but  not  a  member  of  the  Society  of 

Friends.    Ho  was  allowed  to  affirm.    Einmett  v. 

^^ort(m,  8  C.  &  P.  616. 

Juryman  giving  Evidence.] — On  the  trial  of 
an  action  on  a  bill  of  exchange,  where  the  cause 
was  undefended,  one  of  the  jury  said  that  the 
stamp  was  a  forgery,  and  called  the  attention  of 
the  judge  to  the  fact : — Held,  that  the  juryman 
must  be  sworn  as  a  witness  to  give  evidence  to 
his  brother-jurors,  before  they  could  act  upon  his 
-opinion,  and  on  his  declining  to  be  sworn,  the 
judge  directed  the  jury  to  find  for  the  plaintiff. 
ManLey  v.  ShaWy  Car.  &  M.  361. 

Entry  in  List.] — A  cause  being  entered  on  the 
list  at  the  assizes  as  a  special  jury  case,  and  the 
6pecial  jury  panel  being  annexed  to  the  record, 
will  be  tried  as  a  special  jury  case;  at  aU  events, 
if  due  notice  has  been  given.  Hiose  v.  St. 
Leonardos  Oas  Company ,  4  F.  &  F.  65. 

Withdrawing  Beeord.] —Where  a  plaintiff  or 
a  prosecutor  has  obtained  and  struck  a  special 
jury,  and  has  withdrawn  his  record,  the  defen- 
'dant  may  take  down  the  record  by  proviso,  and 
claim  a  trial  by  a  common  jury.  Rex  y.  Derhi" 
^hire,  1  M.  k  Rob.  307. 


Kaintaining  a  Jnry.] — A  private  act,  which 
provides  for  the  expense  of  maintaining  a  jury, 
does  not  extend  to  a  dinner  given  to  them  at  a 
tavern,  after  they  had  delivered  their  verdict. 
Ihrster  v.  Taylor ,  3  Camp.  49. 

Too  many  Jurymen.] — ^At  the  trial  of  a  cause 
by  a  special  jury,  it  having  been  discovered  during 
the  examination  of  the  first  witness  that  there 
were  thirteen  jurors  in  the  box,  the  judge  offered 
to  dismiss  one,  but  the  defendant's  counsel  re- 
fusing to  consent,  and  it  being  impossible  to 
ascertain  which  one  of  the  jurors  was  sworn  last, 
he  discharged  the  jury,  directed  the  special  jury- 
men to  be  called  over  again,  and  tried  the  cause 
by  the  first  twelve  that  answered: — Held,  regular. 
Muirhead  v.  Eoans,  2  L.,  M.  &  P.  294  ;  6  Ex.  447 ; 
20  L.  J.,  Ex.  211  ;  16  Jur.  386. 

Amendment  of  Issue  and  Jnry  Proeets.] — 

Where  a  plaintiff  obtained  judgment  on  de- 
murrer to  a  replication  to  one  plea,  and  went 
to  trial  on  the  issues  in  fact,  which  were  all 
found  for  him,  the  court  refused  to  set  aside  the 
trial  and  all  subsequent  proeeedings  on  the 
ground  that  the  venire  facias  juratores  was 
only  to  try  the  issues  in  fact,  and  not  to  assess 
damages  on  the  demurrer,  as  the  defect  was 
amendable,  and,  if  the  defendant  wished  to  take 
the  objection,  he  might  bring  a  writ  of  error. 
Wood  V.  Peyton,  13  M.  &  W.  371 ;  2  D.  &  L. 
441  ;  14  L.  J.,  Ex.  28. 

Reg.  Qen.  H.  T.,  4  Will.  4,  gave  certain  forms 
of  issues,  and  provided  that,  in  case  of  non-com- 
pliance, the  court  or  a  judge  might  give  leave 
to  amend  : — Held,  that  the  application  to  amend 
should  be  made  to  a  judge.  Brwnswiek  QDuke) 
V.  Sloman,  5  C.  B.  218  ;  17  L.  J..  C.  P.  81. 

After  the  jury  were  sworn,  it  was  discovered, 
that  to  the  plaintiff's  replication  there  was  no 
similiter  added,  nor  was  there  an  award  of 
venire  ;  the  defendant  refusing  to  consent  to  an 
amendment,  the  jury  was  discb^rged  by  direction 
of  the  judge.  The  defendant  having  obtained  a 
rule  for  payment  of  the  costs  of  the  day,  on  a 
motion  to  set  aside  this  rule : — Held,  that  it  was 
discretionary  with  the  court  to  grant  or  with- 
hold the  costs.  Sleeman  v.  Copper  Mines  of 
England  (^Governors  and  C&mpany),  5  D.  &  L. 
161;  12  Jur.  184. 

An  omission  of  a  similiter  was  amendable  under 
8  Hen.  6,  c.  12,  s.  2,  as  a  misprision  of  the  clerk, 
after  judgment,  and  error  brought  for  such  omis- 
sion. Sihoni  V.  Kirkman,  3  M,  &  W.  46  ;  6  D.  P.  C. 
98  ;  M.  &  H.  336. 

Where  a  cause  had  been  made  a  rcmanet,  but 
there  was  no  respite  of  the  award  authorizing  the 
issue  of  the  jury  process  : — Held,  that  the  court 
would  order  the  error  to  be  amended  before  the 
ensuing  term,  and  proceed  at  once  with  the  trial. 
Warde  v.  Dalton,  2  C.  &  K.  669. 

The  distringas  juratores,  instead  of  being  made 
returnable  on  the  first  day  of  Michaelmas  Term, 
was  by  mistake  tested  on  that  day,  and  com- 
manded the  sheriff  to  distrain  the  jurors,  so 
that  he  might  have  their  bodies  on  the  17th 
June  before  the  barons  at  Westminster,  unless 
the  chief  baron  should  first  come  on  the  16th  of 
June,  at  the  Quildhall  of  the  city  of  London. 
The  trial  took  place  on  the  26th  of  June.  After 
error  coram  vobis,  brought  by  the  defendant  on 
the  ground  of  irregularity  in  the  process,  the 
court  allowed  an  amendment,  holding  that  the 
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error  was  a  misprision  of  the  clerk.  Cheese  t. 
SetOee,  10  M.  dc  W.  488  ;  2  D.,  K.  S.  438  ;  12 
L.  J.,  Ex.  14  ;  7  Jur.  116. 
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I.    APPOINTMENT  AND  BBMOVAL. 

Bight  of  Appointment  oannot  be  Delegated.] 
— Semble,  that  since  the  27  Hen.  8,  c.  24,  s.  2, 
the  king  cannot  delegate  the  power  of  creating 
justices  of  the  peace.  Jones  y.  Williams,  5  D.  £ 
B.  654 ;  3  B.  &  C.  762  ;  1  C.  &  P.  459,  669. 

By  a  charter  of  Edward  4,  the  crown  granted 
to  the  abbot  and  convent  of  S.  the  right  of 
appointing  their  own  justices,  with  power  of 
oyer  and  terminer  for  all  felonies,  trespasses, 
and  misdemeanors  occurring  within  the  liberty 
of  S.,  in  the  county  of  H.,  with  a  non-intro- 
mittent  clause,  and  that  they  might  have  a  gaol 
under  their  own  government,  without  integer* 
ence  by  other  justices  or  others,  for  felons  and 
malefactors  within  the  liberty,  until  such  were 
delivered  by  due  course  of  law.  Admitted,  that 
the  power  to  appoint  justices  was  put  an  end  to 
by  27  Hen.  8,  c.  24,  and  that  the  justices  created 
by  the  liberty  under  that  statute  by  the  crown 
had  no  exclusive  jurisdiction  over  felonies,  tres- 
passes and  misdemeanors.  Arnold  v.  Dims* 
dale,  2  El.  &  Bl.  580. 

The  31  Hen.  8,  c.  13,  gave  the  crown  the  fran* 
chises  appertaining  to  the  then  dissolved  abbeys, 
or  those  that  sho^d  thereafter  be  dissolved,  aa 
large  as  the  abbots  ought  to  have  held  the  same 
at  the  time  of  their  coming  to  the  king's  hands. 
Afterwards  the  abbey  of  S.  wasdissolv^.  After* 
wards,  by  32  Hen.  8,  c.  20,  it  was  enacted  that 
the  same  liberties,  hunchises  and  jurisdictions 
which  the  late  owners  had  exercised  within  three 
months  before  the  abbeys  came  to  the  king's 
hands,  should  be  revived  in  the  king's  hands. 
Admitted  that  these  statutes  did  not  revive  in 
the  justices  appointed  by  the  crown  for  the 
liberty  the  exclusive  jurisdiction  given  by  the 
charter  of  Edward  4.    lb. 

Petition  for  Bemoval  of.]— An  elector  and  an 
inhabitant  of  a  borough  bon&  fide  signed  and 
sent  to  the  Secretary  of  State  for  the  Home  De- 
partment a  memorial  complaining  of  the  con- 
duct of  a  magistrate  of  the  county,  during  an 
election  for  the  borough,  imputing  to  him  gross 
acts  of  violence,  and  praying  that  the  secretary 
of  state  would  cause  an  inquiry  into  his  conduct 
to  be  made,  and  that  if  the  allegation  in  the 
memorial  were  substantial,  he  would  recommend 
to  the  Queen  that  the  magistrate  should  be  re- 
moved from  the  commission  of  the  peace  :— 
Held,  that  this  was  a  privileged  communication, 
the  elector  having  both  an  interest  and  a  duty  in 
the  subject-matter  of  the  memorial ;  and  that 
the  memorial  being  substantially  a  petition  to 
the  Queen  for  the  removal  of  the  magistrate 
from  the  commission  of  the  peace,  the  secretary 
of  state  had  a  corresponding  duty  to  cause  the 
inquiry  prayed  for  to  be  made,  although  the 
loiti  chancellor  is  the  functionary  by  whose 
advice  and  agency  the  crown  usually  acts  in 
removing  magistrates.  Harrison  v.  Bush,  5  El. 
&  Bl.  344  ;  26  L.  J.,  Q.  B.  26  ;  1  Jur.,  N.  8.  846. 


II.    QUALIFICATION. 

Under  18  Geo.  2,  e.  90,  s.  1.]— If  a  party  acts 
as  a  justice  of  the  peace  for  a  county  under  a 
landed  qualification  of  more  than  100/;  a  year,  it 
is  not  an  objection  to  that  qualification  that  the 
land  was  originally  purchased  (even  with  the 
knowledge  of  the  party  qualifying)  with  a  trust 
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Practice.] — In  an  action  on  a  judgment,  the 
plaintiJS  may  indorse  the  particalars  of  his  claim 
on  the  writ  of  summons,  and,  on  non-appearance, 
sign  judgment.  Hodsoll  v.  Baxter^  El.,  Bl.  & 
El.  884  ;  28  L.  J.,  Q.  B.  61— Ex.  Ch. 

Matter  which  affords  ground  for  a  writ  of 
error  cannot  be  pleaded  in  bar  to  an  action 
on  a  judgment,  bick  v.  Tolliansen,  4  H.  &  N. 
696. 

Prool] — Proof  of  a  writ  of  summons  is  not 
necessary  in  an  action  on  a  judgment  in  a 
superior  court.  Coleman  y.  Rawlinson^  1  F.  &  F. 
330. 

Coits.] — i3  Geo.  3,  c.  46,  s.  4,  does  not  extend 
to  an  action  brought  to  recover  the  costs  of  a 
judgment  of  nonsuit.  Bennett  y.  Neale^  14 
East,  343. 

Nor  does  it  entitle  a  defendant  to  stay  the 
proceedings  on  payment  of  the  debt  without 
costs,  where  there  is  probable  ground  for  the 
plaintiff*8  also  claiming  interest  on  part  of  the 
debt.     Wood  v.  SilUto,  1  Chit.  473. 

A  defendant  against  whom  judgment  had  been 
obtained  sued  out  a  writ  of  error,  and  to  an  ac- 
tion on  the  judgment  pleaded  nul  tiel  record  ; 
the  court  allow^  the  plaintiff  his  costs  of  the 
action  upon  the  judgment.  Gamwell  y.  Barker^ 
5  Taunt.  264. 

A  plaintiff  haying  recoyered  judgment  for  16/. 
against  a  clerk  in  a  public  office,  who  had  no 
assets  to  satisfy  the  judgment,  but  who  was  in 
receipt  of  a  salary  out  of  which  he  had  proposed 
to  set  aside  602.  a  year  for  the  payment  of  his 
debts,  brought  an  action  upon  the  judgment  for 
the  debt  and  costs  (amounting  together  to  up- 
wards of  20/.),  to  which  he  plead^  nul  tiel  re- 
cord : — Held,  that  the  plaintiff  was  entitled  to 
the  costs  of  the  second  action,  as  it  sufficiently 
appeared  that  without  bringing  a  second  action 
he  could  not  have  obtained  the  fruits  of  the 
judgment  recoyered  in  the  first.  Slater  y. 
MacUe,  7  D.  &  L.  255  ;  8  C.  B.  563 ;  19  L.  J., 
C.  P.  88  ;  13  Jur.  1081. 

It  is  no  answer  to  a  motion  for  costs  that  the 
original  cause  of  action  (in  which  the  defendant 
had  suffered  judgment  by  default)  was  one  for 
which  the  plaintiff  might  have  levied  a  plaint  in 
the  county  court.    Ih, 

A  plaiDtiff  haying  brought  an  action  on  a 
judgment  recovered  in  an  inferior  court,  instead 
of  removing  it  to  a  superior  court  and  issuing 
execution,  the  defendant  pleaded  nul  tiel  record. 
The  plaintiff  produced  the  record,  and  applied 
for  his  costs  ;  but  the  court  refused  the  applica- 
tion, notwithstanding  the  defendant  had  pleaded 
a  folse  plea.  Uanmer  v.  White ^  12  M.  &  W. 
619  ;  1  D.  &  L.  653  ;  13  L.  J.,  Ex.  110. 

Where  a  plaintiff  sues  upon  a  judgment,  and 
counts  upon  other  and  distinct  causes  of  action 
are  added,  he  is  not  deprived  of  his  costs. 
Jackion  v.  Everett,  1  B.  &  S.  857 ;  31  L.  J., 
Q.  B.  59  ;  8  Jur.,  N.  S.  281  ;  5  L.  T.  711  ;  10 
W.  R.  294. 

In  an  action  on  a  judgment  the  court  will  not 
grant  a  plaintiff  his  costs,  where,  by  suing  on  two 
judgments,  he  has  recovered  sufficient  to  entitle 
himself  to  a  ca.  sa.  against  the  defendant,  which 
since  7  &  8  Vict.  c.  96,  s.  57,  he  could  not  other- 
wise have  had,  and  thus,  notwithstanding,  no  fi. 
fa.  coi^d  be  executed  against  him  for  want  of 
assets.    Bell  v.  Waldron^  9  Jur.  510. 

Bringing  an  action  on  a  judgment  under  20/. 


with  the  object  of  obtaining  a  judgment  above 
20/.,  and  issuing  thereon  execution  against  the 
person,  is  an  evasion  of  the  1  k.%  Vict.  c.  96,  s. 
57,  and  the  court,  in  the  exercise  of  its  discretion, 
will  not  allow  to  the  plaintiff  his  costs.  Adams 
V.  Ready,  6  H.  &  N.  261  ;  7  Jur.,  N.  S.  267  ;  3 
L.  T.  892  ;  9  W.  R.  438. 

Where  an  action  is  brought  upon  a  judgment 
for  a  sum  not  exceeding  20/.  for  the  purpose  of 
enabling  the  plaintiff,  by  adding  the  costs  to  the 
sum  recovered  by  the  judgment,  to  recover  a  sum 
exceeding  20/.,  and  so  to  issue  a  ca.  sa.  and  de- 
feat the  object  of  the  7  &  8  Vict.  c.  96,  s.  67,  the 
discretion  of  the  court  under  43  Geo.  3,  c.  46,  s. 
4,  as  to  granting  costs  to  the  plaintiff,  is  not 
taken  away  by  the  latter  statute,  but  they  will 
be  guided  in  the  exercise  of  that  discretion 
by  its  provisions.  Dickinson  v.  Angell,  3  B. 
&  S.  840  ;  32  L.  J.,  Q.  B.  183  ;  8  L.  T.  313  ;  11 
W.  B.  667. 

Application  for  Costs.]] — An  application  for 
an  order  to  entitle  a  plaintiff  to  costs  in  an  ac- 
tion on  a  judgment,  must  be  made  either  to  the 
court  or  to  a  judge  at  chambers,  and  not  to  a 
judge  at  nisi  prius.  Jones  v.  Lake,  8  C.  &  P. 
395. 

An  order  at  chambers  ought  not  to  be  granted 
ex  parte,   and  should  be  made  on  summons 
Lamax  v.  Berry,  2  H.  &  N.  127  ;  26  L.  J.,  Ex. 
281 ;  3  Jur.,  N.  8.  446. 

If  the  application  raises  any  question  of  diffi- 
culty, the  judge  may  refer  it  to  the  court. 
aaridge  v.  WU»on,  26  L.  J.,  Ex.  246. 

Upon  moving  for  a  rule  for  costs,  in  an  action 
upon  a  judgment,  an  affidavit  shewing  the  reason 
for  adopting  that  course  is  indispensable.  Revel 
V.  Wetherell,  3  C.  B.  321. 

In  an  action  on  a  judgment,  the  defendant 
pleaded  nul  tiel  record,  and,  a  day  being  given, 
the  plaintiff,  having  obtained  judgment,  moved 
for  costs.  The  court  granted  only  a  rule  nisi  in 
the  first  instance.  Prater  v.  ifoses,  4  Scott, 
N.  R.  749  ;  1  D.,  N.  S.  705. 

Where  a  plaintiff,  producing  the  record,  moved 
for  judgment  and  his  costs  : — Held,  that  the 
costs  must  bo  made  the  subject  of  a  separate 
motion.  Abbott  v.  Newton,  6  Jur.,  N.  S.  1101  ; 
3  L.  T.  672. 

On  Orders  for  Payment  of  Costs.] — An  action 
will  not  lie  upon  an  interlocutory  and  a  col- 
lateral order  for  costs ;  the  mode  of  enforcing 
payment  is  by  attachment  in  the  court  by  whom 
the  order  is  made.  Sheehy  v.  Professional  Life 
Assurance  Company,  2  C.  B.,  N.  6.  211 ;  26 
L.  J.,  C.  P.  301  ;  3  Jur.,  N.  S.  748. 

But  an  action  may  be  maintained  on  an  order 
by  the  Judicial  Committee  of  the  Privy  Council 
for  the  payment  of  costs,  under  3  &  4  Will.  4,  c. 
41,  and  6  &  7  Vict.  c.  38.  Hutchinson  v.  GiU 
lespie,  11  Ex.  798;  25  L.  J.,  Ex.  103;  2  Jur., 
N.  S.  403. 

An  action  lies  on  the  judgment  of  the  House 
of  Lords  ordering  the  appellant  in  an  unsuccess- 
ful appeal  to  that  House  to  pay  the  costs  of  such 
appeal  to  the  respondent.  Marbella  Iron  Ore 
Co,  v.  Allen,  47  L.  J.,  C.  P.  601  ;  38  L.  T.  815. 

Costs  payable  under  a  judge's  order  can  be 
recovered  by  action  or  counter-claim.  Philpott 
V.  Lehain,  35  L.  T.  855. 

An  action  lies  to  recover  the  costs  in  an  in- 
dictment for  libel  given  by  6  &  7  Vict.  c.  96,  a.  8. 
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Richardson  v.  WillU,  8  L.  R.,  Ex.  69  ;  42  L.  J.,  1 
Ex.  68  ;  27  L.  T.  828  ;  12  Cox,  C.  C.  351.  I 

.  An  action  is  not  maintainable  against  an 
attorney  for  not  delivering  his  bill  of  costs  in 
obedience  to  a  judge's  order.  DmU  y.  Baslumif 
9  Ex.  469  ;  2  C.  L.  R.  989  ;  23  L.  J.,  Ex.  161 ;  18 
Jur.  295. 

Nor  will  an  action  lie  upon  an  undertaking 
contained  in  a  judge's  order,  though  the  order 
was  made  hj  consent,  and  the  undertaking  was 
founded  on  a  good  consideration.  Hookpayton 
V.  Bu^sell,  9  Ex,  279  ;  2  C.  L.  R.  1081 ;  23  L.  J., 
Ex.  267. 

But  an  action  will  lie  on  a  judge's  order  to 
refer  made  by  consent,  the  consent  being  evi- 
dence of  an  agreement  to  perform  the  award. 
Liccedey  v.  Gilmore,  1  L.  R.,  C.  P.  670  ;  35 
L.  J.,  C.  P.  351  ;  12  Jur.,  N.  S.  874 ;  15  L.  T. 
386. 

On  Deereei  of  Conrts  of  Equity.] — ^An  action 
is  not  maintainable  on  a  decree  in  equity  for  the 
payment  of  interest  on  purchase-money  and  the 
costs  of  a  bill  for  specific  performance.  Car- 
penter  v.  Thornton,  3  B.  &  A.  52. 

Nor  on  a  mere  interlocutory  order.  Fry  v. 
Malcolm,  4  Taunt.  705  ;  8,  P.,  Biddle  v.  Dowse, 
9  D.  &  R.  404  ;  6  B.  &  C.  255. 

III.    ASSIGNMENT  OF  JUDGMENTS. 

A.,  who  was  jointly  liable  with  nine  others, 
liaving  been  taken  under  a  ca.  sa.,  paid  the  entire 
debt : — Held,  that  he  was  entitled,  by  virtue  of 
19  &  20  Vict.  c.  97,  s.  5,  to  an  assignment  of  the 
judgment,  and  that  in  an  action  against  the 
judgment  creditor  to  enforce  such  assignment, 
a  plea  that  the  judgment  had  been  satisfied  by 
payment  by  A.,  after  he  had  been  taken  in  exe- 
cution under  it,  was  no  answer.  Batcltellar  v. 
Zawrencc,  9  C.  B.,  N.  S.  543  ;  6  Jur.,  N.  S.  130  ; 
3L.T.  508;  9  W.  R.  373. 

To  an  action  for  non-payment  of  452.,  a 
balance  due  upon  an  agreement,  the  defendant 
pleaded  a  set-off  on  a  judgment  for  40Z.  2s,  ob- 
tained by  him  in  an  action  against  the  plaintiff. 
The  plaintiff  replied  that,  before  the  recovery  of 
the  judgment,  he,  for  a  good  consideration,  as- 
signed the  debt  to  S. ;  that  the  defendant,  before 
the  recovery  of  the  judgment,  had  notice  of  the 
assignment ;  and  that  the  plaintiff  was  suing  as 
trustee  for  S. : — Held,  that  the  replication  was 
bad,  as  disclosing  no  legal  answer.  WatMtis  v. 
Clark,  12  C.  B.,  N.  S.  277. 


IV.     SATISFACTION  OF  JUDGMENTS. 

Affidavit.] — ^Where  a  plaintiff  obtained  judg- 
ment against  the  defendant  in  1802,  which  was 
satisfied  in  1805,  and  the  plaintiff  died  intestate 
in  1821,  the  court  would  not  allow  satis&ction 
to  be  entered  on  the  roll  on  an  affidavit  of  the 
defendant's  attorney,  that  the  plaintiff  had  re- 
ceived from  the  defendant  a  certain  sum  in  full 
satisfaction  of  his  demand,  it  appearing  that 
administration  had  not  been  taken  out  of  the 
plaintiff's  effects.  Speaeh  v.  Slade,  8  Moore, 
461. 

CroM  Actions.] — A  defendant  was  allowed  to 
outer  satisfaction  on  the  roll  upon  a  judgment 
obtained  against  him  in  the  Court  of  King's 
Bench,  on  his  acknowledging  satisfaction  for  the 


amount  upon  a  judgment  obtained  by  him  in 
Common  Pleas  against  the  plaintiff  for  a  larger 
amount,  although  he  had  the  plaintiff  in  cust^y 
in  execution  of  that  judgment.  Simpson  v. 
Sanley,  1  M.  &  S.  696  ;  *S,  P.,  Peacock  y.Jeffery, 
1  Taunt.  426. 

Effect  on  Costs.] — A  judgment  creditor,  whose 
debt  had  been  satisfied,  but  who  had  not  entered 
satisfaction  on  ^he  rolls,  was  made  a  defendant 
to  a  foreclosure  suit  in  equity.  He  disclaimed  : — 
Held,  that  he  was  not  entitled  to  his  costs,  in 
consequence  of  his  negligence  in  not  entering  up 
satisfaction  of  his  judgment.  Thompson  v.  Hud- 
son, 34  Beav.  107. 

Entry  of  SatisflMtion— Death  of  Connsee  with- 
out Legal  Personal  BepresentatiTO.] — Where 
both  conusor  and  conusee  of  a  judgment  entered 
on  a  bond  in  1854  were  deceased  several  years, 
and  there  was  no  personal  representative  of  the 
conusee,  and  the  devisee  of  lands,  against  which 
the  judgment  had  been  registered  as  a  statutable 
mortgage,  deposed  of  her  own  personal  know- 
ledge to  payment  of  the  debt  by  the  conusor  in 
the  year  1858;  and  that  no  claim  had  since  been 
made  on  foot  of  the  judgment,  and  held  in  her 
possession  the  bond  which  she  swore  she  had 
delivered  to  the  conusor  on  payment,  a  condi- 
tional order  was  made  for  the  entry  of  satisfac- 
tion unless  cause  should  be  shewn  by  the  eldest 
son  and  only  surviving  male  member  of  the 
family  of  the  conusee.  Scott  v.  Wood,  10  L.  R., 
Ir.  355. 

In  what  Cases  Ordered.] — ^Where   the 

lessor  of  the  plaintiff,  after  obtaining  a  ver- 
dict and  judgment,  delayed  to  tax  his  costs 
(although  apparently  for  the  purpose  of  recover- 
ing the  extra  costs  in  an  action  for  mesne  profits), 
a  judge  has  no  authority  to  order  that  the  defen- 
dant shall  be  at  liberty  to  enter  satisfaction  on 
the  record,  unless  the  lessor  of  the  plaintiff 
taxes  his  costs  within  a  limited  time.  JDoe  d. 
Brax  V.  Filliter,  11  M.  &  W.  80 ;  12  L.  J.,  Ex. 
188. 

A  plaintiff  having  recovered  judgment  against 
two,  issued  two  concurrent  writs  of  ca.  sa.  thereon, 
and  the  defendants  were  taken  in  execution,  but 
were  discharged  by  the  plaintiff's  attorney  upon 
their  making  an  arrangement  for  the  payment 
of  the  debts.  The  plaintiff  afterwards  issued  a 
fi.  fa.  for  the  balance  of  the  original  debt,  and 
the  goods  of  one  of  the  defendants  were  seized, 
but,  upon  payment  of  a  sum  under  protest,  the 
goods  were  released.  A  rule  nisi  was  afterwards 
obtained  by  him  to  procure  a  return  of  this 
money,  on  the  ground  that  the  original  debt  was 
barred  by  his  discharge  out  of  custody,  as  having 
been  made  either  by  the  authority  of,  or  'as 
having  been  ratified  by  the  plaintiff.  The  court 
referred  the  matter  to  the  master  to  report 
thereon  to  the  court,  and  he  found  that  the  dis- 
charge of  the  defendants  had  been  ratified  by 
the  plaintiff,  and  therefore  the  court  made  the 
rule  absolute  to  set  aside  the  execution.  The 
plaintiff  then  brought  an  action  upon  the  original 
judgment.  The  court,  under  the  preceding  cir- 
cumstances, refused  to  order  satisfaction  to  be 
entered  up  on  the  judgment-roll  in  the  action. 
Ward  v.  Broomhead,  7  Ex.  726  ;  17  L.  J.,  Ex. 
216. 

A  judgment  for  damages  and  costs  being 
signed  by  a  plaintiff  suing  in  formft  pauperis,  a 
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mere  criminal  statute,  but  is  intended  for  the  i  Tict.    Leatt  t.  Ftn«,  30  L.  J.,  M.  C.  207 ;  8  L.  T. 


protection  of  the  pecaliar  rights  of  persons  en- 
titled to  shoot  game.  Watkint  v.  Major^  10 
L.  R.,  C.  P.  662 ;  44  L.  J.,  M.  C.  164  ;  33  L.  T. 
352  ;  24  W.  R.  164. 

M.  laid  an  information  against  A.  for  tree* 
passing  in  pursuit  of  game,  under  1  &  2  Will.  4, 
c.  32  (Gfame  Act),  s.  30.  At  the  hearing  he  gave 
evidence  that  the  lords  of  the  manor  had,  in 
1815,  granted  the  right  of  shooting,  down  to  the 
present  time,  and  that  he  was  then  renting  the 
shooting  of  them.  On  A.*8  part  it  was  alleged 
that  he  had  a  lease  from  the  lords  of  the  manor 
of  the  lands  said  to  be  trespassed  upon,  dated 
1859,  in  which  there  was  no  reservation  of  a 
right  to  the  game,  and  that  the  alleged  trespass 
was  committed  in  the  assertion  of  his  right  to 
the  game.  The  justices  having  convicted  A. : — 
Held,  that,  under  the  circumstances,  the  claim 
of  right  having  been  bond,  fide  made,  the  juris- 
diction of  the  justices  was  ousted.  Adams  y. 
MoMten,  24  L.  T.  602. 

Bight  of  Lord  of  Kanor.] — ^Where   a 

party,  upon  an  information  for  trespassing  in 
pursuit  of  game,  made  a  claim  of  right  to  shoot 
over  lands  as  lord  of  the  manor,  and  gave  in 
evidence,  in  support  of  such  right,  certain  docu- 
ments of  title  and  an  inclosure  act,,  but  the 
justices  found  that  there  wbs  no  evidence  that  he, 
as  such  lord,  had  any  rights  other  than  those 
possessed  by  eveiy  other  lord,  and  that  he  having 
practised  for  years  as  an  attorney,  did  not  boni 
fide  believe  when  he  committed  the  trespass  that 
he  had  any  such  right  as  that  claimed,  and  con- 
victed him,  the  conviction  was  quashed  upon  tl^e 
ground  that  there  was  evidence  of  the  bona  fides 
of  the  claim  set  up.  Reg,  v.  J)erbyshire  QJtu- 
tiees),  11  W.  R.  780. 


Adjournment  to  produce  Evidence.] — On 


the  hearing  of  an  information  for  trespassmg  in 
pursuit  of  game,  it  was  stated  by  the  pturtics  that 
they  had  authority  from  the  owner  of  the  land  ; 
but  being  not  prepared  to  prove  that  fact  they 
asked  for  an  adjournment : — Semble,  that  this 
was  a  claim  on  a  matter  which  would  be  a  de- 
fence to  an  action ;  and  therefore  under  the  pro- 
viso in  s.  30  of  1  &  2  Will.  4,  c.  32,  the  justices 
ought  not  to  have  proceeded  to  convict.  Reg.  t. 
CHdland,  7  El.  &  Bl.  853  ;  27  L.  J.,  M.  C.  28  ;  3 
Jut.,  N.  S.  1213. 


.  BeasonableiLeM.]— A  question  of  title  bon&  fide 
raised  in  the  course  of  proceedings,  on  an  infor- 
mation, before  justices,  for  trespassing  in  pur- 
suit of  game,  operates  to  oust  the  jurisdiction  of 
the  justices,  and  their  proper  course  is  to  dismiss 
the  charge.  The  bona  fides  of  the  claim  is  for 
the  justices  to  determine.  Legg  y.  Pardoe,  9 
C.  B.,  N.  S.  289  ;  30  L.  J.,  C.  P.  108  ;  7  Jur.,  N.  S. 
499  ;  9  W.  R.  234  ;  3  L.  T.  371, 

A  person  charged  with  trespassing  in  pursuit  of 
game  in  the  daytime  on  lana  in  the  occupation 
of  a  tenant  to  A.,  set  up  a  claim  of  right  to  shoot 
over  the  land,  on  the  ground  that  he  and  every 
one  who  chose  had  always  shot  there  till  some 
recent  acts  of  interruption,  and  declared  his 
readiness  to  try  the  right  with  A. : — ^Held,  that 
the  mere  assertion  of  a  general  right  in  himself 
and  every  one  else,  though  he  really  believed  ii, 
without  shewing  any  such  claim  of  right  as 
would  be  a  defence  to  an  action  of  trespass,  did 
not  oust  the  jurisdiction  of  the  magistrates  to  con- 


581. 

An  information  was  laid  against  E.  for  a  tres- 
pass in  pursuit  of  game.  At  the  hearing  he  gave 
in  evidence  a  lease,  dated  1794,  for  99  years,  of 
the  land  upon  which  the  trespass  was  alleged  to 
haye  been  committed,  to  a  party  through  whom  he 
claimed ;  the  lessor  being  the  party  through  whom 
the  informant  claimed  the  right  to  the  game. 
The  lease  contained  the  following  reservation  to 
the  lessor  :  **and  also  liberty  to  hawk,  hunt,  set 
andfowl  in  and  upon  the  demised  premises  during 
the  term  hereinafter  granted."  K.  having  set  up 
his  title  through  the  lessee  to  take  the  game 
upon  the  land,  and  so  disputed  the  right  of 
justices  to  adjudicate,  they  held  that  the  claim  of 
right  was  not  sufficient  to  oust  their  jurisdiction, 
and  convicted  him  : — Held,  that  the  objection 
being  made,  it  was  a  reasonable  one,  and  that 
the  jurisdiction  of  the  justices  was  ousted.  Reg, 
Y,  Kayley,  10  L,T.S99, 

The  tenant  of  a  farm  under  a  lease  which  re- 
served Uie  game  to  the  lessor,  but  did  not  ex- 
pressly say  that  it  did  so  exclusively,  shot  three 
hiuies  in  the  presence  of  the  keeper  to  assert  his 
right.  He  set  up  this  claim  of  right  on  the  hear- 
ing of  an  information  against  him  before  the 
justices,  and  alleged  that  it  ousted  their  juris- 
diction. They  found  that  the  claim  was  not 
bonft  fide,  because  he  had  a  copy  of  the  lease,  and 
convicted  him  : — Held,  that  this  finding  as  to  the 
bona  fides  was  not  conclusive,  because  there  was 
no  evidence  that  his  claim  was  made  malft  fide  ; 
and  that  as  he  asserted  his  claim  of  right  the  ma- 
gistrates had  no  jurisdiction  to  hear  the  informa- 
tion,   Lovesy  v.  Stallardy  30  L.  T.  792. 

Where  proceedings  for  trespassing  on  land 
in  pursuit  of  game  are  taken  before  justices 
against  a  person  who  raises  a  question  of 
title,  he  must  allege  such  title  to  be  in  himself, 
and  not  in  a  third  person  ;  and  it  is  the  province 
of  the  justices  to  determine  whether  or  not  such 
claim  has  a  reasonable  foundation.  Comwell  v. 
Sanders,  3  B.  &  S.  206  ;  32  L.  J.,  M.  C.  6  ;  9  Jur., 
N.  S.  540  ;  7  L.  T.  356  ;  11  W.  R.  87. 

A  trespasser  in  search  of  game  set  up  as  a  de- 
fence, under  1  &  2  Will.  4,  c.  32,  s.  30,  the  leave 
and  licence  of  the  occupier  under  a  parol  lease. 
The  occupier  denied  that  the  game  was  reserved  ; 
evidence  was  given  to  shew  that  it  was : — Held, 
that  the  defence  was  not  bonft  fide,  and,  therefore, 
the  jurisdiction  of  the  justices  was  not  ousted. 
R4tg.  y.  Critchlowy  26  W.  R.  681. 


Bight  to  Fiih.] — A  river  was  made  navigable 
by  a  company,  and  the  public  allowed  to  na- 
vigate it  on  payment  of  tolls,  under  certain  acts 
of  parliament ;  but  the  Soil  and  rights  of  the 
owners  on  each  side  of  the  river  remained  un- 
touched. The  public  had  fished  for  many  years 
in  the  river  without  interruption  by  the- owner  of 
the  soil ;  but  he  caused  a  notice  to  be  set  up  for- 
bidding all  fishing.  A  person  afterwards  fished 
in  the  river,  and  an  information  was  taken  out 
against  him  under  24  &  25  Vict.  c.  96,  s.  24.  At 
the  hearing  he  set  up  the  ri^ht  in  the  public,  and 
contended  that  the  jurisdiction  of  tne  justices 
was  ousted  by  this  bonft  fide  claim  of  right : — 
Held,  that  the  right  set  up  could  not  exist  in  law, 
and  therefore  title  could  not  come  in  question, 
and  the  jurisdiction  of  the  justices  was  not 
ousted.  Hargreaves  v.  Diddams,  10  L.  R.,  Q.  B. 
582;  44  L.  J.,  M.  C.  178 ;  32  L.  T.  600 ;  23  W.  B. 
828. 
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The  right  of  the  pablic  to  fish  in  a  non-tidal 
river  which  is  made  navigable  by  locks  cannot 
exist  in  law.  M.  was  convicted  under  24  &  25 
Vict.  c.  96,  s.  24,  of  fishing  in  water  which  was 
private  property.  The  water  was  part  of  a  navi- 
gable river,  which  was  not  tidal,  and  which  was 
navigated  by  means  of  locks.  At  the  hearing  he 
set  up  a  public  right  of  fishing,  and  argued  that 
the  jurisdiction  of  the  justices  was  ousted  by 
such  bo9&  fide  claim  of  right : — Held,  that  no 
such  right  could  exist  in  law,  and  theiefore  the 
jurisdiction  of  the  justices  was  not  ousted. 
Mutsett  V.  Burch,  35  L.  T.  486. 

In  answer  to  an  information  before  two  jus- 
tices under  24  &  25  Viet,  c  96,  s.  24,  for  unlaw- 
fully and  wilfully  attempting  to  take  fish  in 
water  where  another  person  had  a  private  right 
of  fishery,  by  angling  at  an  hour  not  between 
the  beginning  of  the  last  hour  before  sunrise  and 
the  expiration  of  the  first  hour  after  sunset,  the 
accused  justified  under  a  supposed  right  on  the 
part  of  the  public  to  fish  in  that  water.  Con- 
cession,— ^that  such  a  right  of  fishing  by  the  pub- 
lic in  a  non-navigable  river  could  not  exist  in 
law  : — Held,  that  the  accused  justifying  himself 
under  the  bonft  fide,  though  mistaken  notion,  of 
such  a  right,  did  not  make  such  a  claim  of  right 
as  ousted  the  jurisdiction  of  tJie  justices.  Hud» 
son  V.  MItae,  4  B.  &  S.  585  ;  33  L.  J.,  M.  C.  65  ; 
9  L.  T.  678  ;  12  W.  R.  80. 

Upon  hearing  of  an  information  against  a 
defendant  for  fishing  in  the  prosecutor's  fishery, 
the  latter  proved  the  purchase  by  him  &om 
the  crown  of  a  manor,  with  the  fishery  ap- 
purtenant thereto,  and  that  previously  to  the 
purchase  the  crown  had  from  time  to  time 
granted  leases  of  the  right  of  fishing.  For  the 
defendant  it  was  shewn  that  the  locus  in  quo 
was  a  navigable  river,  subject  to  the  ebb  and 
flow  of  the  tide,  and  witnesses  were  called,  who 
proved  that  for  forty  years  they  had  exercised, 
without  molestation,  the  right  of  fishing  there : 
— Held,  that  the  question  of  title  fairly  arose, 
and  that  the  jurisdiction  of  the  justices  to  de- 
termine the  case  was  at  an  end.  Reg,  v.  Stimp» 
Mm,  4  B.  &  S.  307  ;  9  Cox,  C.  C.  366  ;  32  L.  J., 
M.  C.  208  ;  10  Jur.,  N.  S.  41.  And  see  Paley  v. 
Birch,  8  B.  &  S.  366  ;  16  L.  T.  410. 

Bight  of  Way.l — On  a  chaige,  under  24 

&  26  Vict.  c.  97,  s.  25,  for  maliciously  damaging 
a  fence,  it  appeared  that  the  defendant  had  been 
fishing  in  a  canal,  and  had  passed  over  a  field  of 
growing  wheat  in  the  occupation  of  the  prose- 
cutor, and  was  going  away,  when  (whether  wil- 
fully or  not  was  disputed)  he  damaged  the  fence, 
which  he  alleged  was  not  upon  land  of  the  pro- 
secutor, and  he  produced  a  letter  from  a  person 
who  claimed  to  be  the  owner  of,  and  haa  given 
him  leave  to  fish  in  the  canal : — Held,  that  this 
was  evidence  of  a  bon&  fide  claim  of  title,  and 
reasonable  colour  of  right,  which  ousted  the 
jurisdiction  of  the  magistrates,  and  that  they 
were  wrong  in  proceeding  to  convict.  Reg.  v, 
Snape,  11  W.  B.  434.  See  Clapham  v.  AtMn- 
*(m,  9  L.  T.  679. 

Disputed  Church-rate.] — ^Upon  the  hearing  of 
a  summons  against  the  defendant  for  non-pay- 
ment of  a  church-rate,  he  gave  notice  to  the  jus- 
tices that  he  disputed  the  validity  of  the  rate, 
and  his  liability  to  pa^  it,  and  stated  his  reasons 
for  doing  so.  The  justices  were  of  opinion, 
though  without  any  evidence  to  justi^  that 


opinion,  that  the  allegations  and  notices  of  the 
defendant  were  not  made  and  given  in  good 
faith,  but  were  put  forward  as  a  pretext  for 
avoiding  payment  of  the  rate,  and  therefore 
they  made  an  order  for  payment : — Held,  that 
they  were  wrong,  as  by  the  course  adopted  by 
the  defendant  they  were  deprived  of  all  jurisdic- 
tion to  make  such  order,  Reg,  v.  XunneUy,  EI., 
Bl.  &  EL  852  ;  27  L.  J.,  M.  C.  260  ;  4  Jur.,  N.  S. 
1146. 

At  the  hearing  of  a  summons  to  enforce  pay- 
ment of  a  church-rate,  although  the  justices  are 
the  tribunal  to  decide  in  the  first  instance 
whether  a  party's  objection  is  bon^  fide  or  not, 
they  cannot,  by  deciding  contrary  to  the  facts 
that  it  is  not  bond,  fide,  give  themselves  jifris- 
diction.  Reg,  v.  Huntsworth,  33  L.  J.,  M.  C. 
131  ;  10  Jur.,  N.  8.  945 ;  10  L.  T.  374  :  13 
W.  R.7. 

A  declaration  against  justices,  allied  that 
the  plaintiffs  were  rated  to  a  church-rate,  and 
were  summoned  to  appear  before  them  to  answer 
a  complaint  that  they  refused  to  pay  the  amount 
of  the  same  ;  that  the  plaintiffs  duly  attended 
before  the  justices,  and  that  the  plaintifb,  in 
good  faith,  truth,  and  sincerity,  disputing  and 
intending  to  dispute  the  validity  of  the  rate, 
upon  the  hearing  of  the  complaint  gave  to  the 
justices  notice  that  they  disputed  the  validity  of 
the  rate,  and  required  them  to  forbear  &om  and 
not  to  give  judgment  in  respect  of  the  matter  of 
the  complaint ;  and  that  there  was  no  evidence 
given  to  or  before  the  justices  that  the  plaintiffs 
did  not  in  good  faith  dispute  the  validity  of  the 
rate,  or  that  they  did  not  in  good  faith  give 
such  notice  to  the  justices  ;  yet  they,  disregard- 
ing the  notice,  and  assuming  to  act  as  justices, 
when  they  well  knew  they  had  no  jurisdiction  to 
make  any  order  upon  the  matter  of  the  com- 
plaint, made  an  order  for  the  payment  of  the 
amount  of  the  rate,  together  with  a  sum  for 
costs : — Held,  that  assuming  the  plaintiffs  did 
bon&  fide  dispute  the  validity  of  the  rate,  and 
that  they  gave  notice  to  the  justices  of  their  in- 
tention to  dispute  it,  the  jurisdiction  of  the  jus- 
tices was  ousted :  and  that,  the  action  being 
against  justices  for  acting  in  excess  of  their 
jurisdiction,  the  declaration  was  good  without  an 
allegation  that  they  acted  maliciously  and  with- 
out reasonable  and  probable  cause.  Peate  v. 
Chaytor,  1  B.  &  S.  658  ;  31  L.  J.,  M.  C.  1  ;  8 
Jur.,  N.  S.  482  ;  6  L,  T.  280  ;  10  W.  E.  16. 

As  to  House  belonging  to  Parish.] — But  in  a 

proceeding  to  recover  possession  of  a  house  al- 
leged to  belong  to  a  parish,  under  59  Geo.  3,  c. 
12,  s.  24,  the  jurisdiction  of  the  justices  is  not 
ousted  by  a  claim  of  title,  as  the  question  of 
title  is  necessarily  involved"  in  the  matter  which 
the  justices  have  .to  determine.  Vaughan, 
Ex  parte,  2  L.  R.,  Q.  B.  114  ;  36  L.  J.,  M.  C. 
17  ;  16  L.  T.  277 ;  16  W.  R.  198  ;  7  B.  &  S. 
902. 

What  Objeotion  Sufficient.]— A  householder 
was  summoned  before  justices  under  7  &  8  WilL 
3,  c.  6,  for  non-payment  to  the  rector  of  the  parish 
of  dominicals,  a  tax  in  lieu  of  tithes  in  respect 
of  dwellings  erected  on  land  formerly  subject  to 
tithes.  Evidence  of  custom  in  the  parish  to  pay 
these  dominicals  was  adduced  before  the  justices, 
and  the  attorney  who  appeared  for  the  party  ob- 
jected in  writing  '*to  the  jurisdiction  of  the 
magistrates,  on  the  ground  that  his  client  had  a 

Q  Q  2 
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bonA  fide  objection  to  the  validity  of  the  pay- 
roent,  which  being  due  by  custom  they  could  not 
try."  The  justices  stated  that  they  thought  the 
custom  was  established,  and  made  an  order  on 
the  householder  for  payment  of  the  claim  with 
costs : — Held,  that,  although  a  claim  of  right 
may  oust  the  jurisdiction  of  justices  under  this 
statute,  this  mere  assertion  by  the  attorney  did 
not  sufBciently  establish  a  bon4  fide  objection  on 
his  client's  part.  Jteg.  v.  Sandford^  30  L.  T. 
601. 

Bestriotions  to  bonA  fide  Claims.]  —  This 
ouster  of  jurisdiction  is  restricted  to  cases  where 
the  justices  are  reasonably  satisfied  of  the  fair 
and  reasonable  character  of  the  claim.  Reg.  v. 
Esffix  (Justices),  Reg.  v.  Mussett,  26  L.  T.  429  ; 
20  W.  R.  670. 

Upon  an  information  for  a  trespass  of  any 
kind,  if  it  appears  that  the  trespass  was  com- 
mitted in  the  bond  fide  assertion  of  a  claim  of 
right,  the  justices  have  no  jurisdiction  to  con- 
vict. But  if  upon  hearing  the  evidence  they  are 
satisfied  that  the  assertion  of  a  claim  of  right  is 
not  made  bond  fide,  and  the  facts  proved  war- 
rant them  in  that  belief,  their  jurisdiction  is  not 
ousted.  Paley  v.  Birch,  8  B.  &  S.  356  ;  16  L.  T. 
410. 

If  a  party  is  charged  with  obstructing  the 
works  of  a  local  boai^  of  health,  he  is  not  ne- 
cessarily entitled  to  have  the  case  dismissed  by 
the  magistrates  because  the  obstruction  took 
place  in  assertion  of  a  private  right.  Reg,  v. 
Pollard,  14  L.  T.  599. 

To  oust  justices  of  their  jurisdiction  by  the 
assertion  of  a  bond  fide  claim  of  right,  such 
claim  must  have  some  colour  to  support  it. 
Hudson  V.  Macreaj  4  B.  &  8.  685  ;  33  L.  J.,  AT.  C. 
65  ;  9  L.  T.  678  ;  12  W.  R.  80. 


3.  Locality. 
a.  In  the  Metropolia. 

Alderman — ^Deserted  Premises.  ] — ^An  alderman 
sitting  at  the  Mansion-house  or  Guildhall  has 
not  the  power  to  send  a  constable  to  view  de- 
serted premises,  and  to  put  the  landlord  into 
possession  thereof,  which  a  police  magistrate  has 
by  virtue  of  3  &  4  Vict.  c.  84,  s.  13.  Edtcards 
V.  Hodges,  15  C.  B.  477 ;  3  C.  L.  R.  472 ;  24  L.  J., 
M.  C.  81 ;  1  Jur.,  N.  S.  91. 

Surcharge  by  Auditor  of  Poor  Law  District] — 

A  metropolitan  police  magistrate  sitting  alone 
has  jurisdiction  to  hear  and  determine  an  infor- 
mation by  the  auditor  of  a  metropolitan  poor-law 
district  for  non-payment  of  disbursements  regu- 
larly disallowed  and  surcharged  by  such  auditor, 
and  certified  to  the  Poor  Law  Commissioners 
under  7  &  8  Vict.  c.  101,  s.  32.  Reg.  v.  Tyrwhitt, 
4  New  Sess.  Cas,  266  ;  15  Q.  B.  249 :  19  L.  J., 
M.  C.  249. 

Appre]Ltieeship.]~Under  66  Geo.  3,  c.  139,  s.  2  ; 
3  &  4  Will.  4,  c.  63,  s.  3  ;  and  2  &  3  Vict.  c.  71, 
8.  14,  when  a  pauper  chUd  is  bound  apprentice 
by  parish  officers  from  one  parish  into  another, 
both  within  the  city,  a  single  metropolitan  police 
magistrate,  having  jurisdiction  both  within  the 
city  and  county  wherein  it  is  situate,  may  allow 
the  indenture.  Reg.  v.  St.  George,  JBloomshury, 
16  Q,  B.  1005 ;  20  L.  J.,  M.  C.  200  j  15  Jur.  799. 


In  Hatton  Ckurden.] — An  order  for  bind- 
ing a  pauper  apprentice,  imder  56  Geo.  3,  c.  139, 
purported  to  be  made  by  "two  justices  for  the 
county  of  Middlesex,"  and  to  be  signed  and 
sealed  by  them  at  *Hhe  police  office,  Hatton 
Garden."  In  10  Geo.  4,  c  44,  **  Hatton  Garden  " 
is  mentioned  as  one  of  the  places  in  Middlesex 
forming  the  Holbom  division  of  the  police  dis- 
trict : — Held,  that  jurisdiction  sufficiently  ap- 
peared on  the  face  of  the  order,  as  the  court 
would  take  judicial  notice  from  the  act  of  parlia- 
ment that  Hatton  €larden  was  in  Middlesex. 
Reg.  V.  Holbom  Union  (^Oitardiuns^,  6  E1.&  BL 
715  ;  25  L.  J.,  M.  C.  110  ;  2  Jur.,  N.  S.  571. 

In  Bezley.] — A  person  was  charged  before 
justices  of  the  county  of  Kent,  sitting  at  Dart- 
ford,  out  of  the  metropolitan  police  district,  with 
committing  an  offence  under  2  &  3*  Vict.  c.  47, 
s.  54,  at  Bexley,  which  is  a  place  within  the 
metropolitan  police  district,  not  assigned  to  any 
of  the  police  courts  of  the  metropolis : — Held, 
that  they  had  no  jurisdiction  to  try  the  offence. 
Dann  v.  Manhy,  26  L.  T.  730  ;  20  W.  R.  627. 

In  Southwark.] — By  charter,  the  mayor  and 
some  of  the  aldermen  of  London  have  jurisdic- 
tion in  Southwark ;  but,  as  the  charter  contains 
no  non-intromittent  clause  as  to  the  justices  of 
the  county  of  Surrey,  the  latter  have  a  concur- 
rent jurisdiction  with  the  former.  Rex  v.  Sains- 
bury,  4  T.  R  451.  And  see  Kite,  Ex  parte,  2 
D.  &R.  212;  1  B.  &G.  101. 

b.  In  Cctunties  and  Boronfirhs. 

Borough— When  Exelusiye.] — ^AU  magisterial 
jurisdiction  over  places  or  precincts,  which  by 
2  fo  3  Will.  4,  c.  64,  are  included  within  the  metes 
and  bounds  of  any  borough  mentioned  in  the 
first  division  of  schedules  (A)  and  (B)  to  the 
2  &  3  Will.  4,  c.  76,  is,  from  the  passing  of  the 
latter  act,  vested  exclusively  in  the  borough 
justices.  Rex  v.  Gloucester  (jJtutices),  6  N.  & 
M.  115  ;  4  A.  &  E.  689 ;  1  H.  &  W.  682. 

Township  partly  without — ^Bate.] — The 

mayor  of  a  borough,  acting  under  5  3c  6  Will. 
4,  c.  76,  s.  92,  issu^  a  warrant  against  an  over- 
seer of  a  township,  part  of  which  was  within, 
and  part  without,  the  borough,  to  levy  the  pro- 
portion of  a  borough  rate  for  that  part  of  the 
township  which  was  within  the  borough.  In  an 
action  against  the  mayor  for  a  seizure  of  the 
goods  under  this  warrant : — Held,  that  the  mayor 
had  no  jurisdiction  to  issue  such  warrant,  and 
that  trespass  was  the  proper  remedy.  Fernley 
V.  Worthington,  1  Scott,  N.  R.  432 ;  1  M.  &  G. 
491;  4  Jur.  918. 

Backing  of  Warrant.]— C.  was  convicted 

of  an  assault  on  two  police  constables  of  the 
county  police  of  Worcestershire  in  the  execution 
of  their  duty,  who  were  apprehending  him  in 
the  city  of  Worcester  imder  a  warrant  issued  by 
two  justices  of  and  for  the  county  of  Worcester- 
shire for  his  commitment  to  prison  for  default 
in  payment  of  a  fine,  but  not  backed  by  any 
justice  of  and  for  the  city  of  Worcester.  Wor- 
cester is  a  borough  having  a  separate  commission 
of  the  peace  with  exclusive  jurisdiction,  and  a 
separate  police  force.  C.  was  not  pursued  from 
the  county,  but  found  in  the  city : — Held,  that 
the  conviction  was  wrong,  and  that  the  constables 
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within  liberties  as  without : " — Held,  that  county 
justices  sitting  in  the  county,  and  without  the 
liberty,  had  power  to  commit  to  the  gaol  of  the 
liberty  for  an  ofEence  committed  within  the 
liberty,  inasmuch  as  they  were  justices  of 
the  liberty  as  well  as  of  the  county  at  large. 
Arnold  v.  Dimsdale,  2  El.  &  Bl.  580 ;  22  L.  J., 
M.  C.  161  ;  17  Jur.  1157.  See  Arnold  v.  Gaus- 
sen,  8  Ex.  463  ;  22  L.  J.,  Ex.  180. 

The  15  Geo.  2,  c.  24,  is  a  declaratory  act,  and 
should  have  a  liberal  construction ;  and,  therefore, 
where  justices  of  a  borough,  contributory  to  the 
county  rate,  have  committed  prisoners  to  the 
county  house  of  correction  for  offences  cognizable 
within  the  county,  the  justices  at  their  borough 
sessions  have  a  right  to  order  such  prisoners  to 
be  brought  before  them  for  trial  there.  Hex  v. 
AniM,  2  B.  &  A.  533. 

Form  of  Order.] — Where  an  act  gives  juris- 
diction to  justices  of  a  county,  and  an  order  is 
made  under  it  by  justices  of  the  county  of  a 
city,  which  county  and  city  were  co-extensive 
by  statute,  the  order  is  valid,  though  the  justices 
describe  themselves  merely  as  justices  "  in  and 
for  the  said  city,*'  for  the  court  will  take  notice 
that  the  city  is  also  a  county.  Reg,  v.  St. 
Maurice,  16  Q.  B.  908. 

Newgate.] — The  right  of  county  magistrates 
to  commit  to  Newgate  parties  charged  with  mis- 
demeanoi's,  was  not  taken  away  by  4  Geo.  4,  c. 
64,  8.  4.  Rex  v.  Cojpe,  1  N.  &  P.  515  ;  6  A.  &  E. 
226  ;  W.,  W.  &  D.  164  ;  1  Jur.  54. 

Borough  without  CommiBsion  o1r  Peace — Mayor 
a  Justice  of  the  Peace  for  Borough.]— The  mayor 
of  a  borough,  without  a  commission  of  the  peace, 
before  whom  a  person  was  brought  charged  with 
embezzlement,  remanded  the  accused  to  the 
next  meeting  of  the  justices  of  the  peace  for  the 
county  in  which  the  borough  was  situated,  and 
admitted  him  to  bail,  taking  the  recognizance  of 
the  defendant  in  100^.  for  the  appearance  of  the 
accused  -.—Held,  that  by  s.  57  of  the  Municipal 
Corporations  Act,  the  mayor  was  a  justice  of  the 
peace  for  the  borough,  and  the  recognizance 
was  valid ;  that  the  100/.  was  paid  to  the  defen- 
dant in  pursuance  of  a  contract  which  was  con- 
trary to  public  policy,  but  that  the  contract  had 
not  been  executed,  and  therefore  the  plaintiff 
was  entitled  to  recover.  Wilson  v.  Strunnell,  7 
Q.  B.  D.  548  ;  50  L.  J.,  M.  C.  145 ;  45  L.  T.  219  ; 
45  J.  P.  831. 

Payment  of  Penalties.]— A  parliamentary 


were  not  acting  in  the  execution  of  their  duty  in 
so  executing  such  warrant.  Reg,  v.  Cumpton, 
5  Q.  B.  D.  341  ;  49  L.  J.,  M.  C.  41 ;  42  L.  T.  543 ; 
28  W.  R.  539  ;  44  J.  P.  489. 

Charter.] — ^The  jurisdiction  of  county  justices 
can  only  be  taken  away  by  express  words  in  a 
charter  to  borough  justices.  JSlanhley  v.  Win- 
Stanley,  3  T.  R.  279. 

County  Bates.] — A  charter  granted  juris- 
diction to  borough  justices  within  a  borough,  in 
exclusion  of  the  county  justices,  and  likewise 
gave  them  jurisdiction  over  a  place  beyond  the 
limits  of  the  borough,  but  not  in  exclusion  of 
the  county  justices : — Held,  that  the  latter  might 
assess  such  place  to  the  county  rates.  Bates  v. 
Winstanley,  4  M.  &  S.  429. 

In  a  borough  to  which  the  king  has  granted  by 
<:harter  that  the  borough  justices  shall  have  ex- 
clusive jurisdiction  in  misdemeanors  without 
jurisdiction  in  felonies,  and  that  the  county 
justices  shall  not  intromit  themselves  within  the 
borough ;  and  in  which  a  borough  rate  applicable 
to  the  purposes  of  a  county  rate  was  levied  before 
the  passing  of  55  Geo.  3,  c  51,  the  county  justices 
have  no  power  to  order  the  levying  of  a  county 
rate,  although  by  virtue  of  its  charter  the  borough 
brings  burthens  upon  the  county.  Rex  v.  Skep' 
herd,  4  N.  &  M.  185  ;  1  A.  &  E.  298. 

By  a  charter  granted  to  a  borough,  officers  were 
appointed  justices  of  the  peace  therein,  with 
power  to  hold  sessions,  but  not  to  deal  with 
treasons,  murders,  or  felonies.  Sessions  were 
regularly  held,  but  no  indictments  tried  thereat, 
the  practice  being  to  send  offenders  to  the  county 
gaol  for  trial  at  the  county  assizes  or  sessions, 
the  borough  sometimes,  but  not  always,  defray- 
ing the  expense  of  the  maintenance  of  such 
offenders.  The  charter  also  contained  a  non- 
intromittent  clause  as  regarded  the  county  jus- 
tices, who  never  exercised  any  jurisdiction  \^-ithin 
the  borough : — Held,  that  the  county  justices 
had  no  power  to  include  the  borough  in  the  basis 
or  standard  for  the  purpose  of  county  rates, 
under  15  &  16  Vict,  c  81,  s.  21.  Reg,  v.  Eaxt 
Loot  {Mayor,  ^r.),  3  B.  &  S.  20 ;  31  L.  J.,  M.  C. 
245  ;  8  Jur.,  N.  S.  1128. 

Trial  of  Prisoners.] — The  justices  of  a  borough 
had  exclusive  jurisdiction  within  the  borough 
itself,  but  jurisdiction  concurrent  with  that  of 
the  county  justices  over  certain  places  called  the 
liberties  of  the  borough : — Held,  that  for  an 
offence  committed  within  the  liberties,  they 
might  commit  to  the  county  gaol,  and  cause  the 
prisoner  to  be  brought  before  them  for  trial  at 
the  borough  sessions.  Rex  v.  Musson,  6  B.  &  C. 
74 ;  9  D.  &  R.  172. 

A  royal  charter  granted  to  a  liberty,  situate  in 
a  county,  a  separate  quarter  sessions,  and  the 
right  of  having  a  common  gaol,  and  excluded 
all  other  justices  from  delivering  such  gaol.  The 
gaol  was  not  used  as  a  gaol  or  a  house  of  correc- 
tion for  the  whole  county,  and  it  was  entirely 
supported  out  of  rates  raised,  in  the  nature  of 
county  rates,  within  and  for  the  purposes  of  the 
liberty,  no  part  of  which  contributed  to  the 
gcaeral  county  rate.  The  keeper  of  the  gaol 
was  appointed  by  the  justices  of  the  liberty,  who 
acted  under  a  separate  commission  from  that  of 
the  county,  but  not  with  exclusive  jurisdiction. 
The  commission  under  which  the  justices  of  the 
county  acted  gave  them  jurisdiction  "as  well 


borough  was  by  charter  constituted  a  municipal 
borough,  with  the  powers  and  privileges  belong- 
ing to  those  named  in  Schedule  (B.)  to  5  &  6 
Will.  4,  c.  76.  It  had  no  grant  of  a  separate 
court  of  quarter  sessions  ;  and  the  justices  of 
the  county,  by  virtue  of  s.  Ill,  exercised  the 
jurisdiction  of  justices  of  the  peace  in  and  for 
the  borough  concurrently  with  the  mayor,  who 
by  s.  57  is  ex  officio  a  justice  of  the  peace  for  the 
borough,  and  so  continues  during  the  year  next 
succeeding  his  year  of  office  : — Held,  that  the 
mayor,  while  acting  as  a  justice  in  and  for  the 
borough,  was  acting  as  a  justice  for  the  county, 
and  therefore  penalties  imposed  by  him  were  to 
be  paid  to  the  treasurer  of  the  county  and  not  to 
the  treasurer  of  the  borough.  Reigate  {Mayor, 
Src.')  V.  Hart,  3  L.  R.,  Q.  B.  244  ;  37  L.  J.,  M.  C. 
70 ;  18  L.  T.  237  ;  16  W.  R.  896  ;  9  B.  &  S.  129. 
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Penalties  imposed  bj  justices  acting  in  and 
for  a  municipal  borough,  having  a  separate  com- 
mission of  the  peace  but  no  separate  court  of 
quarter  sessions,  in  respect  of  offences  against 
the  general  law  of  the  land,  are,  under  11  &  12 
Vict.  c.  43,  8.  31,  to  be  paid  to  the  treasurer  of 
the  county  and  not  of  the  borough.  Winn  v. 
Mossmann,  4  L.  B.,  Q.  B.  292  ;  88  L.  J.,  Ex.  200  ; 
20  L.  T.  672  ;  17  W.  R.  924. 

Penalties  imposed  by  such  justices,  under  9 
Geo.  4,  c.  61,  and  not  awarded  to  the  prosecutor 
under  s.  20,  are  to  be  paid  to  the  treasurer  of  the 
county  and  not  of  the  borough,  notwithstanding 
the  Municipal  Corporations  Act  Amendment 
Act,  1861  (24  &  25  Vict.  C:  75),  s.  4.  lb.  See 
also  Att.'Gen.  v.  Moore,  3  Ex.  D.  276;  47 
L.  J.,  M.  C.  103  ;  88  L.  T.  251  ;  26  W.  R.  366 ; 
and  Metropolitan  Distriet  Receiver  v.  Bell^  7 
L.  R.,  Q.  B.  133  ;  41  L.  J.,  M.  C.  153. 

Ai  to  Lieensing.] — ^A.  was  conTicted  by  jus- 
tices for  a  petty  sessional  division  of  a  county, 
under  3  &  4  Vict.  c.  61,  s.  6,  for  using  a  false 
certificate  relative  to  the  rating  of  a  house, 
within  the  petty  sessional  division,  occupied  by 
A.,  for  the  purpose  of  obtaining  a  licence  to 
retail  beer  on  the  premises.  The  certificate  was 
used  and  the  offence  committed  within  aboi'ough 
where  the  county  justices  had  no  general  juris- 
diction : — Held,  that  the  jurisdiction  over  this 
offence  was  not  given  by  1 1  Geo.  4  &  1  Will.  4, 
c.  64.  and  4  &  5  Will.  4,  c.  85,  to  the  county  jus- 
tices, within  whose  jurisdiction  the  house  was 
situate,  but  was  in  the  borough  justices,  within 
whose  jurisdiction  the  offence  was  committed ; 
and  therefore  the  conviction  was  bad.  Meg.  v. 
Waghom,  1  El.  &  Bl.  647  ;  22  L.  J.,  M.  C.  60  ;  17 
Jur.  785. 

Before  24  &  25  Vict.  c.  75,  s.  4,  borough  justices 
of  a  corporation  not  having  a  separate  court  of 
quarter  sessions  had  no  power  to  grant  licences  to 
sell  exciseable  liquors  by  retail  under  9  Geo.  4,  c. 
61,  but  the  county  justices  had  such  power  ex- 
clusively. Candli9h  v.  Simpson,  1  B.  &  S.  357  ; 
30  L.  J.,  M.  C.  178  ;  8  Jur.,  N.  S.  34  ;  4  L.  T. 
437 ;  9  W.  R.  745. 

It  is  not  necessary  that  a  borough  should  have 
a  separate  quarter  sessions  in  order  to  be  a  town 
corporate  within  9  Geo.  4,  c.  61,  s.  1.  Brown  v. 
Nicholson,  5  C.  B.,  N.  S.  468  ;  28  L.  J.,  M.  C.  49  ; 
5  Jur.,  N.  S.  99  ;  32  L.  T.,  0.  S.  160. 

Disorderly  House.] — An  indictment  under  the 
25  Geo.  2,  c.  36,  s.  5,  for  keeping  a  disorderly 
house,  may,  where  the  house  is  situate  in  a 
borough,  be  preferred  and  tried  at  the  quarter 
sessions  for  the  borough.  Reg.  v.  Charles,  1 
L.  &  C.  90  ;  9  Cox,  C.  C.  18  ;  31  L.  J.,  M.  C.  69  ; 
7  Jur.,  N.  S.  1308 ;  5  L.  T.  328  ;  10  W.  R.  62. 

Order  to  Repair  Highways.] — ^Two  justices  of 
a  county  made  an  order  on  a  railway  company 
under  8  &  9  Vict.  c.  20,  s.  58,  to  repair  highways 
within  the  borough  of  W.,  to  whicn  damage  had 
been  done  by  them  in  making  their  railway  ;  the 
order  described  them  as  justices  '*  in  and  for  the 
said  borough  of  W."  The  county  justices  had 
jurisdiction  within  the  borough  of  W.,  and  there 
was  no  separate  commission  of  the  peace  for  the 
borough  : — Held,  that  the  description  of  the  jus- 
tices was  sufficient.  Wakejield  Local  Board  v. 
West  Riding  and  Grimsby  Railway  Company, 
G  B.  &  S.  794  ;  10  Cox,  C.  C.  162  ;  35  L.  J.,  M.  C. 


69  ;  12  Jur.,  N.  S.  160 ;  13  L.  T.  590  ;  14  W.  R. 
100. 

Search  Warrant.] — In  an  action  for  breaking 
and  entering  the  plaintiff's  premises,  the  defen- 
dant pleaded  a  justification  under  a  search  war- 
rant granted  by  a  justice  of  the  county  of 
Stafford.  At  the  trial  the  defendant  gave  in 
evidence  a  search  warrant  granted  by  a  justice^ 
of  the  borough  of  Wolverhampton,  acting  aa 
such,  but  who  was  also  a  justice  of  the  county  of 
Stafford  : — Held,  that  the  evidence  did  not  sup- 
port the  plea.  Webb  v.  Ross,  4  H.  &  N.  Ill ;  5- 
Jur.,  N.  S.  126. 

]>iseoTer7  of  Papers.]— Under  6  &  6  Will.  4,  c. 
76,  SB.  60,  68,  county  magistrates  may  determine: 
complaints  against  corporate  officers  refusing  to- 
deliver  up  papers,  though  such  officers  reside 
within  the  precincts  of  the  corporation,  and  the- 
eorporation  have  magistrates.  Gateshead  (Jus*- 
tices).  In  re,  6  A.  &  E.  650,  n. 

Trayelling  without  Payment  of  Fare.] — ^A.^ 
intending  to  go  by  railway  from  C.  to  D.,  which 
is  an  intermediate  station  between  C.  and  N., 
took  a  ticket  for  N.,  and  upon  his  arrival  at  D.,. 
left  the  railway.  The  fare  from  C.  to  D.  ex- 
ceeded in  amount  the  fare  from  C.  to  N.,  and 
the  difference  was  demanded  of  A.,  but  he  re- 
fused to  pay  it.  By  a  bye-law  of  the  company, 
every  passenger  was  to  pay  his  fare  previously  to* 
entering  a  carriage,  upon  payment  of  which  he 
would  be  furnished  with  a  ticket  specifying  the 
class  of  carriage  and  distance  for  which  the  fare 
was  ^  paid  ;  and  any  passenger  who  entered  a 
carriage  without  having  paid  his  fare  was  sub- 
ject  to  a  penalty.  Under  this  bye-law  A.  was. 
convicted  by  the  borough  justices  of  C.  for 
having  within  the  borough  entered  a  carriage  of 
the  company  for  the  purpose  of  travelling  upon 
the  railway  from  C.  to  D.,  not  having  previously 
paid  his  fere  for  so  travelling  : — Held,  that  the 
borough  justices  had  jurisdiction  over  the  alleged 
offence,  but  that  the  conviction  could  not  be 
sustained,  as  A.  had  paid  his  fere  within  the 
meaning  of  the  bye-law.  Reg.  v.  Frere,  4  BL  & 
Bl.  598  ;  3  C.  L.  R.  455 ;  24  L.  J.,  M.  C.  68  ;  1 
Jur.,  N.  S.  700. 

o.  Scotcli  Justices. 

A  Scotch  justice  of  the  peace  may  take  an  affi* 
davit  out  of  his  jurisdiction,  provided  the  locality 
is  within  the  authority  of  Great  Britain.  There- 
fore an  affidavit  before  a  justice  of  the  peace  of 
the  county  of  Mid-Lothian  is  valid,  thou^  taken 
in  London.  Kerr  v.  Ailsa  (Marquis),  1  Macq. 
H.  L.  Cas.  736. 

4.  Matters  within, 

Pending  Assiies.]— The  power  of  justices  of 
the  peace  of  a  county,  or  a  recorder  of  a  borough, 
to  try  prisoners  at  quarter  sessions,  is  not  sus- 
pended or  affected  by  the  fact  of  the  judges  sit- 
ting under  the  usual  commission  of  assize,  oyer 
and  terminer,  and  general  gaol  delivery.  Smith 
V.  Reg,  (in  error),  3  New  Sess.  Cas.  564  ;  13  Q.  B. 
738  ;  18  L.  J.,  M.  C.  207  ;  13  Jur.  850. 

At  Qoarter  Sessions.] — Suicide  is  not  murder 
within  24  dc  25  Vict.  c.  100,  ss.  11  and  15,  and 
therefore  attempting  to^commit  suicide  is  a  mis- 
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demeanor  triable  at  quarter  sessions.  JReg,  ▼. 
Burgess,  9  Ck)x,  C.  C.  247  ;  L.  &  C.  258  ;  82  L.  J., 
M.  C.  65  ;  9  Jur.,  N.  S.  28;  7  L.  T.  472;  11 
W.  B.  96. 

A  court  of  quarter  sessions  has,  by  24  &  25 
Vict.  c.  96,  8. 115,  jurisdiction  over  the  offence  of 
larceny  when  committed  upon  the  high  seas,  if 
the  offender  is  apprehended  within  the  jurisdic- 
tion of  the  sessions,  as,  where  the  offender  and 
prosecutor  were  both  fellow-passengers  in  a  vessel, 
and  the  larceny  was  committed  on  the  high  seas, 
between  Madras  and  Point  de  Galle,  and  the 
offender  was  apprehended  at  Southampton  and 
tried  at  the  Southampton  borough  quarter  ses- 
sions. Eeg,  V.  Peel,  9  Cox,  C.  C.  220 ;  82  L.  J., 
M.  C.  66 ;  8  Jur.,  N.  S.  1185 ;  7  L.  T.  336  ;  11 
W.  B.  40. 

They  have  jurisdiction  over  conspiracies.  Bex 
V.  Bispal,  1  W.  Bl.  368  ;  3  Burr.  1320. 

But  they  have  no  jurisdiction  over  the  offence 
of  forgery  at  common  law.  Bex  v.  Oibbs,  1  East, 
178. 

To  solicit  a  servant  to  steal  his  master*s  goods 
is  a  misdemeanor,  though  it  is  not  charged  in 
the  indictment  that  the  servant  stole  the  goods, 
nor  that  any  other  act  was  done,  except  the  so- 
liciting and  inciting ;  and  such  offence  is  indict- 
able at  the  sessions,  having  a  tendency  to  a  breach 
of  the  peace.    Bex  v.  IligginSy  2  East,  5. 

So  they  have  jurisdiction  over  cheats  in 
general.    Bex  v.  Brayne^  1  East,  183,  n. 

An  indictment  allied  that  the  defendants, 
contriving  and  intending  to  defraud  B.  of  his 
money,  unlawfully,  knowingly,  and  designedly, 
did  amongst  themselves  combine,  conspire,  con- 
federate, and  agree  together,  by  divers  false  pre- 
tences against  the  form  of  the  statute  in  that 
case  made  and  provided,  the  said  B.  of  his 
moneys  to  defraud,  against  the  form  of  the  sta- 
tute : — ^Held,  that  the  quarter  sessions  had  juris- 
diction to  try  this  indictment.  Latftam  v.  Beg. 
(in  error),  5  B.  &  S.  635  ;  33  L.  J.,  M.  C.  197  ; 
10  Jur.,  N.  S.  1146  ;  10  L.  T.  571  ;  12  W.  R.  908. 

The  quarter  sessions  for  a  borough  have  juris- 
diction to  try  an  indictment  for  keeping  a  dis- 
orderly house,  and  the  provisions  of  25  Geo.  2, 
c.  86,  s.  5,  do  not  confine  the  trial  of  such  an  in- 
dictment to  the  assizes  or  quarter  sessions  for  the 
county.  Beg,  v.  Charles,  9  Cox,  C.  C.  18 ;  L. 
&  C.  90 ;  81  L  J.,  M.  C.  69  ;  7  Jur.,  N.  S.  1308  ; 
5  L.  T.  328  ;  10  W.  R.  62. 

Preliminary  Inquiry — ^Tmth  of  libel.] — Upon 
an  information  for  maliciously  publishing  a  defa- 
matory libel  under  the  5th  section  of  6  £  7  Vict. 
c.  96,  the  magistrate  has  no  jurisdiction  to  re- 
ceive evidence  of  the  ^ruth  of  the  libel,  inasmuch 
as  his  function  is  merely  to  determine  whether 
there  is  such  a  case  against  the  accused  as  ought 
to  be  sent  for  trial,  and  a  defence  based  upon  the 
truth  of  the  libel  under  s.  6  of  the  act  can  only 
be  inquired  into  at  the  trial  upon  a  special  plea 
framed  in  accordance  with  the  terms  of  that  sec- 
tion. The! province  of  a  magistrate  upon  a  pre- 
liminary inquiry  into  a  charge  of  an  indictable 
offence  discussed.  Beg,  v.  uirden,  5  Q.  B.  D.  1 ; 
49  L.  J.,  M.  C.  1  ;  41  L.  T.  504  ;  28  W.  R.  133 ; 
44  J.  P.  119  ;  14  Cox,  C.  C.  359. 

L.,  the  proprietor  of  a  newspaper,  published 
comments  on  a  ball  given  by  S.,  who  professed 
that  it  was  for  the  friends  of  the  dramatic  pro- 
fession. L.,  however,  stated,  that  it  was  attended 
by  prostitutes,  and  was  an  attempt  to  sully  the 
fame  of  the  stage.    L.,  being  charged  with  libel 


before  a  magistrate,  proposed  to  give  evidence 
that  loose  characters  were  present,  and  that  the 
facts  were  true  and  proper  to  be  commented  on 
in  a  newspaper: — Held,  that  the  magistrate 
rightly  rejected  that  evidence,  as  it  was  only 
proper  to  be  received  at  the  trial  before  a  jury. 
Beg,  V.  Flowers,  44  J.  P.  377. 

Justices  have  no  right  to  inquire  into  the  truth 
of  a  charge  of  libel  preferred  before  them,  or  to 
hear  any  other  justification.  If  a  publication  is 
proved,  they  are  bound  to  commit.  Beg,  v. 
Toumsend,  10  Cox,  C.  C.  356  ;  4  F.  Jc  F.  1089. 

Szenlpatory  Eridenee.]— The  provision  in 

Lord  Campbell's  Libel  Act  (6  &  7  Vict.  c.  96),  s. 
7,  as  to  allowing  exculpatory  evidence  in  answer 
to  a  primft  facie  case  of  liability  for  publication, 
being  quite  general  in  its  terms,  was  held  to  ap- 
ply to  a  prosecution  for  the  publication  of  a  blas- 
phemous libel.  Beg,  v.  Bradlaugh  (No.  2),  15 
Cox,  C.  C.  217. 

Upon  an  application  for  a  criminal  information 
against  the  proprietor  of  a  newspaper  for  pub- 
lishing a  seditious  libel,  evidence  was  tendered 
under  the  44  &  45  Vict.  c.  60,  s.  4,  of  the  truth  of 
the  libel,  and  that  it  was  for  the  public  benefit 
that  it  should  be  published.  The  magistrates  re- 
fused to  receive  such  evidence.  Upon  an  appli- 
cation to  the  Queen's  Bench  Division  for  a  con- 
ditional order  for  a  mandamus  to  compel  the 
magistrate  to  receive  the  evidence  so  tendered : 
— Held,  that  no  such  matters  could  be  given  in 
evidence  at  the  trial,  and  that  therefore  the 
magistrate  was  right  in  refusing  to  admit  the 
evidence  at  the  preliminary  inquiry.  0*Brien, 
Ex  parte,  16  Cox,  C.  C.  180 ;  12  L.  R.,  Lr.  29. 

Fiat  for  Criminal  Proieontion.] — When  the 
Director  of  Public  Prosecutions  in  England  has 
refused  to  grant  his  fiat  under  44  &  45  Vict,  c  60, 
s.  3,  for  a  criminal  prosecution  against  the  pro- 
prietor, &c.,  of  a  newspaper  for  a  libel  publi^cd 
therein,  the  High  Court  of  Justice  has  no  power 
to  interfere,  the  matter  being  left  by  the  enact- 
ment entirely  to  his  discretion.  Hubert,  Ex 
parte,  15  Cox,  C.  C.  166  ;  47  J.  P.  724. 

An  application  upon  the. part  of  the  proprietor 
of  a  newspaper,  defendant  in  a  criminal  informa- 
tion for  ubel,  to  quash  the  information  on  the 
ground  that  the  fiat  of  the  Director  of  Public 
Prosecutions  had  not  been  obtained,  the  point 
hot  being  taken  on  the  argument  of  the  rule, 
was  dismissed,  and  held,  by  Field,  Denman,  and 
Mathew,  JJ.  (Lord  Coleridge,  C.  J.,  and  Haw- 
kins, J.,  contr^),  that  in  such  a  case  the  fiat  is 
not  required.  Beg,  v.  Yates,  11  Q.  B.  D.  750  ;  52 
L.  J.,  Q.  B.  778  ;  15  Cox,  C.  C.  272. 

Astanlt] — ^A  magistrate  in  case  of  a  breach 
of  the  peace  within  his  view,  may  instantly 
order  the  offender  into  custody.  Still  v.  WallSf 
7  East,  536  ;  6  Esp.  36. 

Oommittal  in  Defanlt  of  Sureties. ]~A  jus- 
tice is  authorized  to  require  sureties  of  the 
peace  for  a  limited  term,  according  to  his  dis- 
cretion, and  need  not  bind  the  party  over  to  the 
next  sessions  only.  Willes  v.  Bridger,  2  B.  &  A. 
278. 

A  justice's  warrant,  committing  a  party  in 
default  of  his  finding  sureties  to  keep  the  peace, 
is  bad,  if  the  commitment  is  for  no  definite 
time,  but  until  he  shall  find  such  sureties  or  be 
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were  made  in  consequence  of  certain  speecheB 
delivered  by  D.,  H.  and  L.,  at  public  meetings 
held  in  the  counties  of  Meath  and  Carlow,  in  the 
interests  of  the  Irish  National  League.  The 
affidavits  on  which  the  applications  were 
grounded  deposed  to  the  existence  for  some 
years  preceding  of  an  agrarian  agitation  in 
various  parts  of  Ireland,  including  the  oonnties 
of  Meath  and  Carlow ;  that  in  consequence 
thereof  great  excitement  prevailed  ;  and  that  a 
combination  had  been  set  on  foot  against  the 
payment  of  rent ;  and  that  numerous  crimes  and 
outrages  had  been  committed  in  various  parts  of 
the  country.  It  was  further  stated  that,  at  a 
public  meeting  in  the  county  of  Meath,  attended 
by  upwards  of  4,000  persons,  D.  in  addressing  the 
meeting,  after  condemning  the  system  of  using 
large  portions  of  land  for  grazing,  said  :  "  Un- 
less wise  and  just  legislation  should  prevent  its 
necessity,  the  time  will  come  when  the  starving 
people  of  Donegal  and  Connemara  will  be  told 
to  march  do^m  in  their  serried  phalanxes  upon 
the  plains  and  seize  the  lands  upon  which  to 
live  like  civilized  beings  in  a  Christian  country." 
And  again,  "  I  propose  that  in  case  Mr.  Glad- 
stone docs  not  apply  the  surplus  of  the  Arrears 
Act  estimates  to  save  the  people,  no  rent 
should  be  paid  from  November  till  next  May, 
that  out  of  this  sum  a  portion  should  be 
placed  in  the  National  Relief  Fund,  to  save 
our  starving  people  from  starvation."  H.,  at  a 
meeting  in  the  county  of  Carlow,  held  for  the 

Eurpose  of  founding  a  branch  of  the  "  National 
league,"  described  the  Government  as  simply 
"  a  system  of  land  piracy  "  ;  "an  organization 
against  the  will  of  the  people,"  "  an  organiza- 
tion of  so  many  pirates  and  so  many  brigands." 
"  It,"  i.e.,  the  Government,  "  was  entitled  to 
the  same  moral  aspect  as  a  cut-purse,  who  held 
a  revolver  at  your  head  and  said  to  you, '  Your 
money  or  your  life.'  "  Q.  addressed  a  public 
meeting  in  Meath,  also  held  for  the  establish- 
ment of  a  branch  of  the  "  National  League," 
and  in  his  speech  he  described  himself  as  a 
rebel ;  spoke  hopefully  of  the  resuscitation  of  a 
former  organized  body  known  as  the  Land 
League,  and  which,  after  a  period  of  active 
operation,  had  been  proclaimed  as  illegal  by 
the  Government,  and  finally  exhorted  the 
farmers  not  to  pay  any  rent.  Q.  made  an  affi- 
davit, in  which  he  stated  that  the  report  of  his 
speech  relied  on  in  support  of  the  application 
was  not  a  full  or  accurate  report.  No  affidavit 
was  made  by  either  D.  or  H. ;  nor  did  any  of 
the  parties  summoned  offer  any  apology,  or  pro- 
mise to  abstain  from  similar  conduct  in  the 
future.  It  was  argued  on  behalf  of  Q.  (who  ap- 
peared by  counsel)  that  the  Queen's  Bench  Divi- 
sion had  no  jurisdiction  in  the  matter  of  the 
applications,  the  jurisdiction  to  order  persons 
to  find  sureties  for  good  behaviour  having  been 
created  by  the  34  Edw.  3,  c.  1,  and  conferred 
only  on  the  justices  directed  to  be  appointed : — 
Held,  that  the  judges  of  the  Queen's  Bench 
Division,  as  conservators  of  the  peace,  have  ori- 
ginal jurisdiction,  independently  of  the  statute 
of  Edw.  3,  to  require  sureties  for  good  behaviour 
from  persons  whose  acts  or  language  are  shewn 
to  be  likely  to  endanger  the  public  peace.  SeV" 
mouTy  Ex  parte y  Daritt,  In  re.  Beams,  JS» 
parte  J  Heatyy  In  re^  Seymour,  Sx  parte,  QHinn, 
In  re,  16  Cox,  C.  C.  242 ;  12  L.  R.,  Lr.  46. 

Held,  also,  that  these  were  proper  cases  in 
which  to  exercise  that  jurisdiction.    Ih. 


discharged  by  due  course  of  law.  Prickett  v. 
Qratrex,  8  Q.  B.  1020 ;  2  New  Sess.  Cas.  429  ; 
16  L.  J.,  M.  C.  146  ;  10  Jur.  566. 

It  is  not  necessary  that  such  warrant  should 
fix  the  amount  in  which  sureties  are  to  be  given. 

n. 

A  commitment  of  a  party  who  refuses  to  give 
sureties  to  keep  the  peace  need  not  be  xnade 
to  the  gaol,  but  is  good  if  made  to  the  house  of 
correction.  Aston,  Ex  parte,  1  New  Bess.  Cas. 
73  ;  12  M.  &  W.  456  ;  13  L.  J.,  M.  0.  52  ;  8  Jur. 
293. 

Sureties  for  €K>od  Behavioar.] — H.  B.,  at  the 

execution  of  an  habere  to  enforce  payment  of 
rent,  addressed  a  number  of  persons,  includ- 
ing the  tenant  under  eviction,  as  follows : — 
"  Pay  no  rent  to  the  landlord.  We  will  make 
you  right  about  the  land ;  we  will  build  you 
a  house  at  any  expense,  and  make  you  comfort- 
able during  the  winter."  A  summons  was  issued 
against  H.  R.,  calling  on  her  to  shew  cause  why 
she  should  not  be  bound  over  to  be  of  good  be- 
haviour, and  at  the  hearing  of  the  summons  H. 
E.  was  ordered  to  find  bail  to  be  of  good  be- 
haviour for  six  months,  and  in  default  to  be  im- 
prisoned for  one  month.  She  refused  to  give 
bail,  and  was  accordingly  imprisoned  for  one 
month  : — Held,  on  motion  to  shew  cause  against 
a  conditional  order  for  a  writ  of  certiorari,  that 
the  justice  had  jurisdiction  to  make  the  order. 
Reg.  V.  Corli  (Justiws),  16  Cox,  C.  C.  78. 

An  information  was  laid  against  a  person  for 
an  assault  and  battery,  and  a  summons  issued 
against  him  for  that  offence.  At  the  hearing, 
the  justices  dismiased  the  information,  and  gave 
him  a  certificate,  but  they  ordered  him,  in 
respect  of  the  charge,  to  enter  into  his  own 
recognizance  in  60^  to  keep  the  peace  for  six 
months  : — Held,  that,  notwithstanding  the  jus- 
tices dismissed  the  information,  they  were  legally 
justified  in  requiring  a  recognizance  to  keep  the 
peace.    Davis,  Ex  parte,  24  L.  T.  547. 

The  court  refused  to  interfere  with  the  discre- 
tion of  magistrates  in  taking  security  for  keep- 
ing the  peace.  JRcx  v.  Tregarthan,  2  N.  &  j1. 
379. 

The  power  of  justices  to  require  sureties  to 
keep  the  peace  is  derived  from  the  commission 
of  the  peace,  and  it  is  confined  to  cases  where  a 
party  makes  it  appear  to  the  justices  that  he 
goes  in  fear  and  in  danger  of  personal  violence 
from  another,  by  reason  of  threats  employed  by 
him,  or  by  reason  of  looks,  gestures,  and  con- 
duct ;  but  the  party  must  himself  draw  the  in- 
ference that  he  is  in  fear  of  personal  violence. 
Reg.  V.  Dunn,  4  P.  &  D.  415  ;  12  A.  &  E.  699  ; 
1  A.  &  H.  21  ;  5  Jur.  721. 


Several  distinot  Instanees  of  Miseonduet.] 


— In  an  application  under  the  statute  34  Edw. 
3,  c.  1,  to  bind  a  party  over  to  be  of  good 
behaviour,  several  distinct  instances  of  miscon- 
duct may  be  alleged  and  relied  upon.  Reg,  v. 
Queen's  Qmnty  (Justices^,  10  L.  R.,  Ir.  294. 


Original  Jurisdiction  of  Queen's  Bench.] 


— Notices  were  served  on  D.,  H.  and  L.,  of  appli' 
cations  to  the  Queen's  Bench  Division,  requiring 
them  to  find  sufficient  sureties  to  be  of  good 
behaviour  towards  her  Majesty  and  all  her 
Majesty's  subjects,  or  in  default  that  they  should 
be  committed  to    prison.     These  applications 
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In  Case  of  liM.] — ^A  warrant  of  com- 
mitment lecited  that  the  plaintiff  had  been 
brought  before  a  jnstice  of  the  peace,  charged  on 
the  oath  of  T.  P.  with  having  written  on  the 
pavement  of  a  lane  offensive  words  reflecting 
on  the  character  of  R.  J.  W.,  viz.,  &c.  ;  and 
that  it  had  been  stated  to  the  justices,  on  the 
oath  of  T.  P.,  that  the  continued  writing  for 
some  time  past  of  these  offensive  words  was 
calculated  to  produce  a  breach  of  the  peace  ; 
and  that  T.  P.  prayed  that  the  plaintiff  might 
be  required  to  find  sureties  to  keep  the  peace. 
The  justice  ordered  and  adjudged  that  the  plain- 
tiff should  enter  into  his  recognizance  in  80/., 
and  two  sufficient  sureties  in  15/.  each,  to  keep  the 
peace  for  three  calendar  months.  After  stating 
a  refusal  by  the  plaintiff,  it  commanded  that  he 
should  be  conveyed  to  prison,  and  there  kept  for 
three  calendar  months,  unless  he  in  the  mean- 
time entered  into  such  recognizance,  with  such 
sureties.  The  warrant  was  afterwards  quashed 
on  motion,  and  an  action  of  trespass  was  brought : 
— ^Held,  first,  that  the  warrant  put  in  against  the 
justice  was  evidence  for  him  of  the  information 
recited  in  it,  for  the  purpose  of  shewing  on  what 
grounds  and  in  relation  to  what  subject-matter 
he  was  acting  when  he  granted  it.  Hayloek  v. 
Sparke,  1  El.  &  Bl.  471  ;  22  L.  J.,  M.  C.  67  ;  17 
Jur.  731. 

Held,  secondly,  that  it  must  be  taken  that  he 
intended  to  exercise  the  jurisdiction  of  requiring 
sureties  for  good  behaviour,  although  "  sureties 
to  keep  the  peace  "  were  mentioned  in  the  war- 
rant.   Ih, 

Held,  thirdly,  that  a  justice  of  the  peace  has 
jurisdiction  to  require  sureties  for  good  behaviour 
in  some  cases  of  libel  against  private  individuals ; 
and  therefore  the  action  would  not  lie,  being 
brought  for  an  act  done  by  him  in  the  execu- 
tion of  his  duty  with  respect  to  a  matter  within 
his  jurisdiction,  within  11  &  12  Vict.  c.  44, 8.1.  lb. 


Convietion  instead  ol] — E.  having  laid 


an  information  before  a  justice,  complaining 
that  M.,  after  having  assaulted,  had  threatened 
hin\,  and  praying  that  ho  might  be  bound  over 
to  keep  the  peace,  the  case  was  heard  at  petty 
sessions,  and  an  assault  was  proved.  The  jus- 
tices convicted  M.  of  the  assault,  and  also 
obliged  him  to  find  sureties  of  the  peace,  not- 
wit^tanding  the  protest  of  E.  against  the  con- 
viction, and  his  request  that  only  sureties  of  the 
peace  should  be  required  from  M.  : — Held,  that 
the  magistrates  had  no  jurisdiction  to  convict 
H.  of  the  assault.  Beg.  v.  Totneta  {Justioe»)  or 
Deny,  2  L.,  M.  &  P.  230 ;  20  L.  J.,  M.  C.  189  ; 
15  Jut.  227. 

When  a  complaint  has  been  made  to  magis- 
trates of  an  assault  with  a  view  to  an  adjudica- 
tion thereon,  they  thereby  gain  jurisdiction  to 
determine  the  case,  and  the  party  injured  can- 
not, by  afterwards  compromising  the  case,  take 
away  that  jurisdiction.  HawkinSy  In  re^  11 
W.  R.  594  ;  S.  C,  nom.  Reg.  v.  Wiltshire  (Jim- 
tioes^y  8  L.  T.  242. 

After  issuing  a  summons  for  a  common  as- 
sault, and  before  the  day  appointed  for  hearing 
by  the  justices,  the  parties  compromised  the 
matter,  and  informed  the  justices  thereof.  The 
justices,  however,  proceeded  to  hear  the  sum- 
mons, and  convicted,  the  prosecutor  having 
given  evidence,  though  involuntarily  : — Held, 
that  the  conviction  could  not  be  quashed  on 
the  ground  of  want  of  jurisdiction.    Jb. 


Assault  amounting  to  Bape.]— An  infor- 
mation was  preferred  by  a  female  against  a  man, 
for  that  he  ''  did  unlawfully  assault  and  abuse 
her,  contrary  to  the  statute."  At  the  hearing  it 
was  agreed  that  the  case  should  be  taken  as  that 
of  an  aggravated  assault,  under  16  &  17  Vict.  c. 
30.  The  evidence,  if  true,  shewed  that  a  rape 
had  been  committed  ;  but  the  justices  convicted 
him  :— rHeld,  per  Pollock,  C.  B.,  and  Wilde,  B., 
that  they  had  no  jurisdiction.  Per  Bramwell 
and  Channell,  BB.,  contr^.  Thompson^  Ex 
parte,  6  H.  &  N.  193 ;  30  L.  J.,  M.  C.  19  ;  7 
Jur.,  N.  S.  48  ;  3  L.  T.  409. 

Under  24  &  25  Vict.  c.  100,  s.  42,  a  female 
charged  a  man  befoi-e  justices  with  an  assault, 
and  on  her  examination  deposed  not  only  that  he 
had  assaulted  her  and  hurt  her  knee,  but  that  he 
had  had  connexion  with  her,  though  "she  did  not 
consent,  and  did  what  she  could  to  resist  him." 
The  other  evidence  shewed  that  the  part  of  her 
statement  which  related  to  indecent  assault  was 
very  improbable,  and  the  justices,  disbelieving  it, 
convicted  him  of  an  assault  : — Held,  that  they 
had  jurisdiction  to  do  so,  although  the  evidence, 
if  believed,  disclosed  a  felony.  Wilkinson  v. 
Button,  3  B.  &  8.  821  ;  32  L.  J.,  M.  C.  152  ;  9 
Jur.,  N.  S.  1104  ;  8  L.  T.  276. 


Evidenee  on  Hearing.] — When  articles  of 


the  peace  are  exhibited  against  any  person,  the 
person  against  whom  the^  are  exhibited  may  not 
give  evidence  before  the  justices  in  contradiction 
of  the  facts  stated  in  the  articles.  If  it  appears 
on  oath  to  the  satisfaction  of  the  justices  that 
the  complainant  has  been  threatened,  it  is  their 
duty  to  require  recognizances  to  be  entered  into 
to  keep  the  peace.  Lort  v.  HuttoUf  45  L.  J., 
M.  C.  95  ;  34  L.  T.  730. 

Cortifioates — Effect  of.] — ^A  man  assaulted  a 
wife,  and  for  such  assault  was  fined  by  the  justices 
under  24  &  25  Vict.  c.  100,  and  paid  the  fine  : — 
Held,  that  an  action  by  the  husband  in  respect 
of  the  consequential  damage  to  himself  by  reason 
of  the  assault  on  his  wife  was  barred  under  s.  45. 
Masper  v.  Brown,  1  C.  P.  D.  97  :  45  L.  J.,  C.  P. 
203 ;  34  L.  T.  254 ;  24  W.  R.  369  ;  and  see 
Holden  v.  King,  46  L.  J.,  Ex.  75  ;  35  L.  T.  479  ; 
25  W.  R.  62. 

And  see  Cbiminal  Law  (^Assaulf). 

m 

WHfal  Damage  to  Premisei.] — Where  a  land- 
lord, during  the  existence  of  a  tenancy,  charged 
his  tenant,  under  2  &  3  Vict.  c.  71,  s.  38,  with 
having  three  months  before  wilfully  damaged 
his  premises  : — Held,  that  the  magistrate  had  no 
jurisdiction,  and  that  the  cliarge  should  have 
been  made  within  one  month.  Doivell  v.  Bening* 
field,  Car.  &  M.  9. 

Playing  Bowls.] — Justices  have  no  jurisdiction 
to  punish  persons  convicted  of  playing  at  bowls 
as  disorderly  persons.     Bex  v.  Clarke,  Cowp.  35. 

Under  what  Statutes.] — ^A  defendant  was 
summoned  under  the  Municipal  Corporations 
Act  (5  &  6  Will.  4,  c.  76),  s.  81,  for  assaulting  a 
constable  in  the  execution  of  his  duty.  The 
magistrates  dismissed  the  summons,  but  con- 
victed him,  under  the  24  &  25  Vict,  a  100,  s.  42, 
for  a  common  assault : — Held,  that  the  convic- 
tion was  bad,  as  being  under  a  different  statute 
from  that  under  which  the  summons  was  issued. 
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Beg.  Y.  Brickhall,  33  L.  J.,  M.  C.  156  ;  10  Jar., 
N.  8.  677 ;  10  L.  T.  385. 

A.  laid  an  information  before  a  justice  of  the 
peace  that  a  honse  was  "kept  or  used  as  a 
common  gaming-house  **  witkin  the  meaning  of 
the  '*  Act  to  amend  the  Law  concerning  Games 
and  Wagers  "  (8  &  9  Vict.  c.  109),  and  thereupon 
the  justice  granted  a  warrant  under  which  B. 
was  arrested  at  the  honse  in  question.  He  was 
brought  before  two  justices,  and  charged  under 
the  "  Act  for  the  Suppression  of  Betting-houses  " 
(16  &  17  Vict.  c.  119),  s.  3,  as  the  person,  who 
**  having  the  management  of  a  room  "  in  the 
house,  used  it  *'for  the  purpose  of  betting  with 
persons  resorting  thereto."  No  information  was 
laid,  nor  was  any  summons  issued,  under  the 
last-named  statute ;  and  B.  did  not  waive  this 
omission.  The  chaige  having  been  heard,  &e 
was  convicted,  and  a  penalty  was  imposed: — 
Held,  that  the  conviction  was  wrong,  and  must 
be  quashed.  Blake  v.  Beech,  1  £x.  D.  320  ;  45 
L.  J.,  M.  C.  Ill ;  34  L.  T.  764. 

A.  was  summoned  on  a  charge  of  being  drunk, 
and  guilty  of  riotous  behaviour,  an  offence 
punishable  under  the  Towns  Police  Clauses  Act 
(10  &  11  Vict.  c.  89,  s.  29).  The  justices  con- 
victed him  of  drunkenness,  under  21  Jac.  1, 
c.  7  : — Held,  that  the  conviction  was  bad,  and 
that  it  was  not  a  variance  within  11  &  12  Vict, 
c.  43,  s.  1.  MarUn  v.  Pridgeon,  1  Kl.  &  El.  778  ; 
28  L.  J.,  M.  C.  179 ;  5  Jur.,  N.  S.  894  ;  7  W.  R. 
412. 

Bepoal  of  Empowering  Aots.] — If  justices  of 
the  peace  adjourn  their  proceedings  to  a  day 
subsequent  to  the  repeal  of  an  act  of  parliament 
under  which  they  act,  their  jurisdiction  will 
cease.    Bex  v.  London  (^Justices'),  3  Burr.  1456. 

Jurisdiction  of  High  Court,  when  Ousted.] — 
The  jurisdiction  of  the  superior  courts  at  West- 
minster is  not  to  be  ousted  but  by  express  words 
or  necessary  implication.  Gates  v.  Knight,  3 
T.  R.  442. 

The  jurisdiction  of  the  court  to  try  the  legality 
of  a  distress  on  the  goods  of  A.,  for  an  assessment 
upon  B.,  is  not  taken  away  by  43  Geo.  3,  c.  99, 
s.  33,  which  enacts,  that  *'  if  any  question  or 
difference  shall  arise  upon  taking  any  distress, 
the  same  shall  -be  determined  and  ended  by  two 
or  more  of  the  commissioners  of  taxes ; "  and 
consequently,  an  action  is  maintainable  at 
common  law  for  a  wrongful  distress.  Shaftes- 
bury  {Earl)  v.  Btmell,  3  D.  &  R.  84  ;  1  B.  &  C. 
666. 

So,  the  11  Geo.  2,  c.  19,  s.  4,  authorizing  a 
landlord  to  apply  to  magistrates,  and  empower- 
ing them  to  proceed  to  determine  the  matter  in 
a  summary  way,  when  the  value  is  under  50/., 
and  to  issue  their  warrant  to  levy  the  amount 
adjudged  by  distress,  does  not  oust  the  superior 
courts  of  their  jurisdiction.  Stanley  v.  Wharton, 
9  Price,  301  ;  10  Price,  138 ;  Basten  v.  Carew, 
5  D.  &  R.  558  ;  3  B.  &  C.  649. 

Even  after  the  landlord  has  made  an  applica- 
tion to  the  justices.  Uorsefall  v.  Davey,  1  iStark. 
169  ;  Holt,  147. 

5.  Offences  against. 

Attwnpted  Bribery.] — A  person  was  charged 
with  attempting  to  corrupt  a  justice  of  the  peace, 
~  the  chairman  of  the  bench  of  a  licensing  di- 
^,  before  whom  he  was  about  to  apply  for  a 


licence  for  a  public-house,  by  sending  a  sum  of 
money  to  him.  The  indictment  alleg^  that,  at 
the  time  he  so  attempted  to  corrupt  the  justice, 
he  knew  that  he  was  to  be  the  chairman  at  the 
licensing  meeting : — Held,  that  that  allegation 
was  surplusage,  and  might  be  rejected,  the  in- 
dictment being  perfectly  good  without  it.  Beg. 
V.  Chbmey,  10  Cox,  C.  C.  650. 

A  person  sending  money  to  a  magistrate  with 
the  intention  of  producing  any  effect  upon  his 
decision  is  guilty  of  an  attempt  to  corrupt  Ih, 

Insult.] — ^A  person  indicted  for  insulting  a 
justice  in  the  execution  of  his  office  will  not  be 
discharged  from  the  prosecution  by  the  death  of 
the  justice.    Bex  v.  JSllert,  1  Wils.  222. 

Contempt] — ^If  a  justice  commits  for  a  con- 
tempt of  himself  in  his  office,  it  can  only  be  by 
warrant  in  writing.  Mayhew  v.  Locke,  2  Marsh. 
377  ;  7  Taunt.  63. 

A  commitment  for  punishment  must  be  for  a 
time  certain.  Where,-  therefore,  a  party  was 
committed  by  two  justices  for  a  contempt 
towards  them  in  their  office,  *' until  discharged 
by  due  course  of  law  : " — Held,  that  such  com- 
mitment was  bad.    Bex  v.  James,  1  D.  &  R.  559  ; 

5  B.  &  A.  894. 

Where  a  party  was  committed  by  a  justice, 
*'  for  refusing  to  give  evidence  before  him,  touch- 
ing a  certain  riot  and  disturbance,"  without 
shewing  that  there  had  been  a  person  charged 
before  the  justice,  and  that  the  plaintiff  was  ap- 
prised of  the  existence  of  such  charge,  with 
respect  to  which  he  was  required  to  be  examined 
as  a  witness : — Held,  that  the  warrant  of  com- 
mitment was  no  justification  of  the  magistrate  in 
an  action  of  trespass.     Cropper  v.  Horton,  8  D. 

6  R.  166. 

A  feme  covert  being  a  material  witness,  who 
refuses  to  appear  upon  a  chaigeof  felony  brought 
before  a  justice,  may  be  committed.  Bennet  v. 
Watson,  3  M.  &  S.  1. 


IV.   PROCEDURE  BEFORE* 
1.  Summons. 

Proeoeding  ex  part6.]-mustioes  acting  under 
11  &  12  Vict.  c.  43,  s.  2,  have  no  jurisdiction  to 
convict  ex  parte  during  the  absence  of  the  ac- 
cused person,  unless  satisfied  that  the  summons 
left  at  his  usual  place  of  abode  has  been  brought 
to  his  notice.  Smith,  In  re,  10  L.  R.,  Q.  B.  604  \ 
32  L.  T.  394 ;  23  W.  R.  523,  sub  nom.  Beg.  v. 
Smith. 

A  fisherman  went  to  sea  in  pursuit  of  his 
calling  on  the  9th  of  March.  On  the  same  day  a 
summons  for  an  assault  was  taken  out  against 
him,  requiring  him  to  answer  the  charge  upon 
the  12th.  On  that  day,  it  having  been  proved 
that  a  summons  was  served  upon  him  on  the 
10th,  by  leaving  it  with  his  mother  at  the  usual 
place  of  abode,  the  justices  convicted  him  in  hia 
absence.  Upon  the  9th  of  April  he  returned 
hx>m  sea,  and  was  arrested  under  the  conviction  : 
— Held,  that  there  was  no  evidence  before  the 
justices  that  a  reasonable  time  had  elapsed  be- 
tween the  time  of  the  service  of  the  summons  and 
the  day  for  hearing  the  summons,  and  the  ]us« 
tices  had  no  jurisdiction  to  convict.    Ih. 

By  a  court  of  requests  act,  a  summons  for  a 
debt  might  be  served  by  leaving  it  at  the 
dwelling-house  of  the  debtor,  with  his  servant 
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or  other  penon  belonging  to  him,  and  if  he  did 
not  appear,  the  creditor  might  proceed  ex  parte 
to  jaagment  and  execution.  A  summons  was 
left  with  his  wife  at  the  house  where  the  debtor, 
who  was  a  seafaring  man,  and  absent  on  a 
Tojage  to  the  Sast  Indies,  had  lived  before  his 
departure  from  England,  and  where  his  wife 
still  lived  : — Held,  that  the  summons  had  been 
duly  served,  and  that  the  creditor  might  proceed 
to  exeoution.  Culvenon  v.  Melton^  4  P.  &  D. 
446  ;  12  A.  &  B.  763. 

Bervioe  of  Summons,  Length  of  Time  for.] — 
C,  a  butcher  at  Cambridge,  was  summoned  for 
removing  cattl^  out  of  an  infected  area  without 
a  licence.  The  summons  was  l^t  at  his  house  on 
Saturday,  6th  September,  but  as  he  had  gone  to 
Jersey  it  was  sent  by  post  and  did  not  come  to 
his  hands  till  the  morning  of  the  20th,  which  was 
the  day  of  hearing.  He  telegraphed  to  the 
chairman  of  the  justices,  giving  some  explana- 
tion, and  his  foreman  asked  for  an  adjournment, 
but  the  justices  convicted  him  : — Held,  that  a 
certiorari  to  quash  could  not  be  granted,  as  the 
justices  were  satisfied  that  there  was  reasonable 
time  to  instruct  a  solicitor,  if  C.  had  been  so 
incliued.  Reg,y,  Camhridgethire  {Justieeg'),  ii 
J.  P.  168. 

The  time  and.  place  mentioned  in  a  summons 
under  7  &  8  Vict.  c.  16,  s.  47,  is  in  the  discretion 
of  the  magistrates.    Hojnooodf  Ex  parte,  it^ra. 

A  summons  was  left  at  eight  o*cIock  in  the 
morning  at  the  house  of  a  person,  who  was  a 
collier,  with  his  wife,  requiring  him  to  attend  at 
a  petty  sessions  to  be  held  at  eleven  o'clock  the 
next  morning  at  a  place  eight  miles  off,  to  answer 
a  charge  of  assanlt.  He  not  returning  home  from 
the  colliery  till  eleven  o'clock  at  night,  did  not 
receive  the  summons  till  that  hour.  Not  being 
able  in  time  to  arrange  for  some  one  to  supply 
his  place  at  the  colliery,  or  to  collect  his  wit- 
nesses to  defend  himself  against  the  charge,  he 
did  not  attend  the  petty  sessions,  and  the  justices 
convicted  him  of  the  assault  in  his  absence  : — 
Held,  that  the  justices  were  the  judges  of  whether 
the  ^summons  was  served  in  a  reasonable  time 
before  the  hearing,  and  that  the  fact  (not  known 
to  them)  that  he  did  not  receive  the  summons 
until  eleven  o'clock  at  night  did  not  deprive 
them  of  their  jurisdiction  to  hear  and  adjudicate 
upon  the  complaint.  Williams^  In  rtf,  2  L.,  M. 
&  P.  580  ;  21  L.  J.,  M.  C.  46  ;  16  Jur.  1060. 

Proof  of  Berviee — Evidenee.] — By  7  &  8  Vict, 
c.  16,  8.  47,  every  person  who  shall  be  summoned 
to  answer  any  complaint  shall  be  bound  to  ap- 
pear at  the  time  and  place  mentioned  in  the 
summons,  and  by  s.  69  the  certiorari  is  taken 
away.  Several  summonses  by  a  magistrate  were 
served  upon  the  owner  of  a  factoiv  mill,  to  ap- 
pear and  answer  complaints  on  the  following 
mominff.  He  instructed  an  attorney  to  appear 
before  the  magistrates  and  apply  for  an  adjourn- 
ment of  the  hearing  ;  that  being  refused,  the  at- 
torney said  that  he  had  no  alternative  but  to  sub- 
mit to  a  conviction  in  all  the  cases  in  which  the 
offence  was  proved.  The  first  case  was  called 
on,  and  the  offence  proved,  and  the  magistrates 
convicted  in  that  case,  and  in  the  others  without 
any  evidence  being  given  in  them ;  and  there 
was  no  proof  of  the  service  of  the  summons: 
— ^Held,  that  neither  the  want  of  proof  of  ser- 
vice of  the  summons,  nor  the  absence  of  evi- 
dence in  all  the  cases  except  the  first,  took  away 


the  jurisdiction  of  the  magistrates,  so  as  to  en- 
title the  party  to  a  certiorari  to  remove  the  con- 
victions. ITopwood,  EteparU,  4  New  Sess.  Cas*. 
174 ;  19  L.  J.,  M.  C.  197  ;  14  Jur.  812. 

Infoxmation — ^Befusal  of  Jostiee  to  issue — Sub* 
sequent  Beftisal  of  Jostioes  to  hear.] — ^When  a. 
justice  has  refused  to  issue  a  summons  upon 
complaint,  other  justices  may  subsequently  re- 
fuse to  hear  an  information,  and  take  the  recogni- 
zances of  the  prosecutor  to  prosecute  in  the  same 
matter.  The  Vexatious  Indictments  Act,  1869, 
does  not  apply  to  such  proceedings  unless  a  sum- 
mons or  a  warrant  has  been  granted  upon  which 
it  can  take  effect.  Heg,  v.  Bather  or  Battier^ 
42  L.  T.  532  ;  44  J.  P.  490. 
,  So,  where  two  police  officers  charged  G.,  a- 
publican,  with  supplying  liquor  to  three  men 
whom  they  allegea  to  l^  intoxicated,  *and  tha 
charge  was  dismissed,  on  an  application  on 
behfllf  of  G.  to  a  justice  of  the  peace  for  sum- 
monses for  peijury  against  the  policemen,  the 
application  was  ref  us^.  Subsequently  an  appli- 
cation was  made  by  G.  to  a  bench  of  magistrates 
sitting  at  petty  sessions  to  grant  summonses- 
against  the  policemen,  or  in  the  alternative  to 
take  the  recognizances  of  G.  under  the  Vexatious 
Indictments  Act: — Held,  that  the  bench  were 
not  bound  under  the  circumstances  to  hear  the 
information  at  all,  and  that  22  &  23  Vict.  c.  17,. 
s.  2,  did  not  apply  until  after  a  summons  or  a 
warrant  had  been  granted.    Ih, 

If  on  an  application  to  justices  for  a  summons 
for  an  indictable  offence,  they  have  heard  and 
determined  the  application,  and,  on  the  merits,, 
have  declined  to  grant  it,  the  court  will  not 
grant  a  mandamus  to  compel  them  to  review 
their  decision.  Beg,  v.  Fawcett,  Ifodson^  Ex 
parte f  19  L.  T.  396.  And  see  Beg,  v.  Adamion, 
1  Q.  B.  D.  201  ;  45  L.  J.,  M.  C.  46  ;  33  L.  T.  840  ;. 
24  W.  Bs250. 

Secus,  if  they  have  refused  to  hear  the  applica- 
tion, or  if,  aft^  hearing,  have  refused  to  grant 
it  from  a  mistaken  view  of  their  duty,  amount- 
ing to  a  declining  of  jurisdiction.    lb. 

Detention  without  Warrant.] — A.  was  appre- 
hended by  an  excise  ofScer  and  two  constables 
for  working  an  illicit  still.  He  was  taken  to  the 
police-office,  and  left  in  custody  there  while  the 
excise  officer  endeavoured  to  find  a  magistrate  to 
take  the  charge.  Several  magistrates  declined 
to  hear  it,  and  he  was  detained  in  custody  two 
days,  when  a  magistrate  was  at  length  found  to 
hear  the  case.  He  was  convicted  of  the  offence 
under  7  &  8  Geo.  4,  c.  53,  and  fined  30Z.  There 
was  no  information  or  conviction,  but  a  warrant 
of  commitment  was  made  out,  A.  having  failed 
to  pay  the  fine.  On  motion  by  him  to  be  dis- 
charged, the  Court  of  Session  held  the  conviction 
to  be  bad,  on  the  ground  that  the  justice  had  no 
jurisdiction,  as  it  was  only  in  cases  of  summary 
or  immediate  arrest  that  the  excise  officer  could 

Sroceed  as  he  had  done  : — Held,  first,  that  the 
etention  at  the  police-office  was  reasonable. 
Evans  v.  M^Lovghtan,  4  Macq.  H.  L.  Cas.  84  ;  7 
Jur.,  N.  S.  1263  ;  4L.T.31. 

Held,  secondly,  that  the  justice  had  jurisdic- 
tion,   lb. 

Held,  thirdly,  that  there  was  no  necessity  for 
an  information,  as  the  arrest  was  an  immediate 
arrest.    lb, 

litue  prdTions  to  Ihstress  Warrant.] — By  & 
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statute  establishing  a  gas-light  company,  it  was 
enacted,  'Hhat  if  any  person  should  refuse  or 
neglect,  for  ten  days  aft^  demand,  to  pay  any 
rent  due  from  him  to  the  company  for  the  supply 
of  gas,  such  rent  should  be  recovered  by  the  com- 
pany or  their  clerk  by  warrant  of  any  justice  of 
the  peace  for  the  town  ;  and  it  should  be  lawful 
for  the  company  or  their  clerk,  or  any  person 
acting  under  their  authority,  with  such  warrant 
to  levy  the  sum  so  due  by  distress  and  sale  of  the 
goods  of  the  party  so  neglecting  or  refusing  to 
pay,  or  the  same  might  be  recovered  by  action  : " 
— Held,  that  a  warrant  so  issued  by  a  justice, 
without  previously  summoning  and  hearing  the 
party  to  be  distrained  upon,  was  illegal,  though 
a  summons  and  hearing  were  not  in  terms  re- 
quired by  the  act.  Painter  v.  Liverpool  Oas 
Company,  3  A.  &  B.  433  ;  6  N.  &  M.  736  ;  2  H.  & 
W.  233. 

Where  a  magistrate  grants  a  warrant  in  the 
nature  of  an  execution,  he  is  bound  first  to 
summon  and  hear  the  parties,  unless  the  statute 
under  which  he  acts  clearly  renders  the  discharge 
of  that  function  ministerial  only,  or  in  some 
other  manner  dispenses  with  the  summons  and 
hearing.    lb. 

Where  a  local  act  declares  that  it  shall  be  law- 
ful for  justices  to  issue  their  warrant  to  levy  a 
rate  imposed  by  certain  commissioners  under  the 
act,  upon  a  neglect  or  a  refusal  to  pay  the  rate, 
but  does  not  contain  any  language  directly 
making  it  compulsory  on  them  to  issue  it,  they 
may  i^use  to  issue  the  warrant  till  the  parl^^ 
has  been  summoned  before  them  ;  and  the  court 
will  not  compel  them  by  mandamus  to  issue  a 
warrant  in  the  first  instance  without  any  sum- 
mons. Itcx  V.  Stafford  (Jwftiees),  1  N.  &  M. 
94  ;  3  A.  &  B.  426 ;  I  H.  &  W.  328. 

Waiver  of  Want  of  Sunmoiii.] — If  a  party 
appears  before  justices,  and  allows  a  charge 
which  they  have  jurisdiction  to  hear  to  be  pro- 
ceeded with  without  objecting,  he  waives  the 
want  of  a  summons.  Reg,  v.  Shaw,  10  Cox,  C.  C. 
66  ;  34  L.  J.,  M.  C.  169  ;  11  Jur.,  N.  S.  415  ;  12 
L.  T.  470. 

A  man  was  brought  before  a  magistrate  upon 
one  charge  which  the  evidence  wholly  failed  to 
support,  whereupon  another  and  a  different 
charge  was  preferred  against  him,  no  fresh 
summons  being  taken  out.  He  defended  him- 
self against  the  second  charge  at  first,  but  after 
being  remanded  took  objection  to  the  magis- 
trate's jurisdiction,  that  he  was  not  legally  in 
custody  after  the  dismissal  of  the  charge  on 
which  he  had  been  summoned  : — Held,  that  his 
objection  was  too  late ;  he  having  submitted  to 
the  second  charge  being  entered  upon,  the  want 
of  any  summons  or  warrant  to  bring  him  legally 
before  the  magistrate  was  cured  by  his  voluntary 
submission.  Egginton  v.  Pearl,  33  L.  T.  428. 
And  see  Blak4i  v.  Beech,  1  Ex.  D.  320  ;  45  L.  J., 
M.C.  111;34L.  T.  764. 


2.  Appearance  by  Counsel  ob  Soligitob. 

Bight.  l->-Bef ore  11  &  12  Vict.  c.  43,  s.  10,  and 
6  &  7  Will.  4,  c.  114,  8.  2,  on  an  investigation  of 
ft  charge  of  felony  before  a  justice  of  the  peace, 
«n  attorney  was  only  permitted  to  be  present 
as  a  matter  of  courtesy.  Rex  v.  Borron,  3  B.  & 
A.  432  ;  8.  P.,  Cox  v.  Coleridge,  2  D.  &  B.  86  ; 
1  B,  &  C.  37.     See  Rex  v.  Staffordithire  QJui- 


t4ce«\  1  Chit.  218  ;  Collier  v.  HivJts,  2  B.  &  Ad. 
663. 

Adjonmnient  for.] — Although  a  defendant  has 
a  right  under  11  &  12  Yict.  c.  43,  s.  12,  to  make 
his  full  defence  by  counsel  or  attorney,  this  does 
not  give  him  a  right  to  have  a  case  adjourned  in 
order  to  procure  such  assistance,  although  he 
has  had  no  opportunity  of  procuring  it.  Reg, 
V.  Bigginf,  6  L.  T.  605.  And  see  Reg.  v.  Cam- 
bridgeshire (Justices')^  44  J.  P.  168. 

Sufficiency  of.] — Upon  a  conviction  under  the 
Copyright  Designs  Act  (6  &  7  Vict.  c.  65),  the 
party  convicted  making  default  was,  upon  com- 

Elaint  made,  summoned  to  shew  cause  why  he 
ad  not  paid  the  amount  of  the  penalties  and 
costs,  and  why  he  should  not  be  committed  in 
default  of  payment,  and  be  further  dealt  with 
according  to  law.  Thereupon  his  counsel  and 
attorney  appeared  to  shew  cause,  but  the  magis- 
trate rd^used  to  hear  the  case  in  the  absence  of 
the  party  himself,  and  granted  a  warrant  reciting 
the  summons  and  neglect  of  the  party  to  appear, 
and  commanding  his  apprehension  to  answer  to 
the  complaint  made,  and  to  be  further  dealt  with 
according  to  law,  under  which  the  party  was 
apprehended  and  imprisoned: — Held  (the  con- 
viction being  afterwards  quashed),  that  the 
magistrate  was  liable  to  an  action  of  trespass  for 
the  false  imprisonment ;  first,  on  the  ground  that 
the  11  &  12  Vict.  c.  44,  s.  2,  did  not  apply  to  de- 
fault on  non-appearance  to  a  summons  after 
conviction  ;  and,  secondly,  assuming  the  section 
to  apply  to  a  summons  after  conviction,  that 
there  had  been  no  default  in  appearance,  the 
appearance  bv  counsel  and  attorney  being  sufil- 
cient.  Bessell  v.  Wihon,  1  El.  &  Bl.  489  ;  22 
L.  J.,  M.  C.  94  ;  17  Jur.  664. 

Plea  of  Guilty  by  an  nnanthoriscd  Solicitor.] 

— A.,  residing  in  London,  was  summoned  before 
justices  at  Hastings  to  answer  two  informations 
for  maliciously  injuring  a  window  and  mali- 
ciously injuring  a  bell-pull.  Being  unable  from 
illness  to  attend,  he  admitted  to  his  father  that 
he  had  broken  the  window,  but  had  not  done  it 
intentionally,  and  that  there  ought  to  be  compen- 
sation. The  father  thereupon  went  to  Hastings 
and  communicated  with  an  attorney  there,  who, 
under  all  the  circumstances,  recommended  that 
he  should  appear  and  plead  guilty.  Accordingly 
on  the  day  of  hearing  the  attorney  pleaded 
guilty,  and  the  justices  thereupon  convicted  A., 
and  sentenced  him  to  a  term  of  imprisonment. 
In  fact  he  had  given  neither  to  his  father  nor  to 
the  attorney  any  authority  whatever  to  plead 
guilty,  and  he  was  not  aware  that  his  irather 
intended  to  employ  an  attorney  : — Held,  that  as 
he  had  not  authorized  an  attorney  to  appear  and 
plead  guilty,  the  conviction  was  bad.  Reg,  v. 
Aves,  24  L.  T.  64. 


3.  INPOBMATIONS  OB  COMPLAINTS. 

Form  of.] — Informations  must  be  taken  as 
nearly  as  possible  in  the  language  used  by  the 
party.  Cohen  v.  Morgan,  6  D.  &  B.  8.  See 
Carratt  v.  Morley,  1  G.  &  D.  275  ;  1  Q.  B.  18  ; 
6  Jur.  259. 

An  information  under  4  Geo.  4,  c.  34,  s.  3,  de- 
scribed the  defendant  as  having  contracted  to 
serve  '*  T.  B.  and  his  partners."    At  the  hearing 
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it  appeared  that  the  contract  of  service  was  be- 
tween  the  defendant  and  '*T.  B.,  on  behalf  of 
himself  and  his  partners,  constituting  the  B.  M. 
and  H.  Coal  Company : " — Held,  that  this  vari- 
ance, if  one,  was  cored  by  11  &  12  Vict.  c.  43, 
B.  1.  Whittle  V.  FranJUaridj  2  B.  &  S.  49 ;  31 
Lu  J«,  M.  C.  81  > 

No  magistrate  can  proceed  without  an  infor- 
mation ;  but  unless  the  statute  requires  the  in- 
formation to  be  in  writing  or  upon  oath,  it  is  not 
necessary  that  it  should  be  bo.  Meg,  v.  MiUardj 
Deaxs.  C.  C.  116 ;  22  L.  J.,  M.  C.  108 ;  17  Jur. 
400. 

An  information  on  oath  under  6  Geo.  4,  c.  129, 
is  sufficient  if  there  is  a  statement  of  the  facts 
constituting  the  offence,  though  it  is  not  a  state- 
ment of  the  offence  as  described  in  the  act. 
Perham,  In  re,  5  H.  &  N.  30 ;  29  L.  J.,  M.  C.  33 ; 
6  Jur.,  N.  B.  1221. 


Vegatiying  or  disproTing  Szeeptioni.] — 


Where  a  prosecutor  is  not  obliged  to  negative 
the  exceptions  in  a  statute,  and  negatives  some 
of  them  only,  that  part  of  the  information  will 
be  rejected  as  surplusage.  Rex  v.  Hall,  1  T.  B. 
320. 

But  an  information  founded  on  a  penal  statute 
must  negative  the  exceptions  in  the  enacting 
clause  creating  the  penalty,  and  also  those  con- 
tained in  a  former  clause  to  which  the  enacting 
clause  refers  in  express  terms.  Ilea  v.  Pratten, 
6  T.  B.  659. 

An  information,  appearing  to  be  laid  more 
than  ten  days  after  the  offence  charged  and 
proved  to  be  committed,  was  sufficient  upon  the 
19  Qteo,  3,  c.  50,  s.  2,  without  negativing  that 
the  owner  had,  within  ten  days  after  the  seizure, 
claimed  the  vessels  seized.  Bex  v.  Chandler, 
14  East,  267. 


•  Ihiplieity.  ] — ^An  information  for  profanely 


cursing  one  profane  curse  several  times  repeated 
is  not  bad  for  duplicity,  within  11  &  12  Vict, 
c.  43,  s.  10.  Reg.  v.  Scott,  4  B.  &  8.  368 ;  33 
L.  J.,  M.  C.  15;  8L.  T.  662. 

An  information  charging  an  offence  in  the  alter- 
native, is  bad  ;  therefore,  where  the  information 
charged  the  defendant  with  selling  beer  or  ale 
without  a  licence  : — Held,  that  it  was  bad  both 
in  matter  and  smbstance,  and  could  not  be  made 
out  by  evidence,  nor  helped  by  intendment.  Rex 
V.  North,  6  D.  &  B.  143.  And  see  Rex  v.  Jukes,' 
8  T.  B.  536. 

Withdrawing  one.] — Two  informations  were 
laid  against  a  party,  one  charging  him  with  the 
rescue  of  a  person  out  of  lawful  custody,  and 
the  other  with  an  assault  on  two  police  con- 
stables; but  on  the  party  being  brought  up 
before  the  petty  sessions,  the  first  of  these  in- 
formations was  withdrawn : — Held,  that  this 
was  no  valid  ground  of  objection  to  proceed  on 
the  second  iniormation.  Qalliard  v.  Laxtim, 
2  B.  &  S.  363 ;  8  Jur.,  K.  S.  642. 

Beftisal  to  Hear.] — ^Where  an  information  is 
laid  before  justices  of  the  peace  for  an  indictable 
misdemeanor,  it  is  in  their  discretion  to  hear,  or 
to  refuse  to  hear  it,  and  leave  the  complaining 
party  to  originate  his  prosecution  before  a  grand 
jury.  Reg.  v.  Ingham,  14  Q.  B.  396 ;  3  New 
Bess.  Cas.  689 ;  8,  C,  nom.  Reg,  v.  Torluhire, 
W,  R.  (jfu9Hee$),  19  L.  J.,  M.  C.  69 ;  14  Jur. 


223.    See  Reg,  v.  Bather,  42  L.  T.  532  ;  44  J.  P. 
490,  ante,  col.  1206. 

Before  whom.]~The  provision  in  3  Geo.  4, 
c.  23,  8.  2,  that  in  all  cases  where  two  or  more 
justices,  deputy-lieutenants  or  others,  are  autho- 
rized to  hear  and  determine  any  complaint,  one 
justice,  &c.  shall  be  competent  to  receive  the 
original  information,  does  not  repeal  provisions 
of  former  statutes,  expressly  requiring  more  than 
one  justice,  &c.  to  receive  an  information.  Reg, 
V.  Griffin,  9  Q.  B.  165. 

By  8  &  9  Vict  c.  87,  s.  82,  all  penalties  im- 
posed  by  any  act  relating  to  the  customs  may  be 
sued  for,  prosecuted  and  recovered  by  action  of 
debt,  or  by  information  before  two  justices  of 
the  peace.  By  s.  83,  upjon  the  exhibiting  any 
information  before  any  justice  for  any  offence 
against  any  act  relating  to  the  customs,  such 
justice  is  required  to  issue  a  summons  for  the 
appearance  of  the  party  before  two  justices  of 
the  peace : — Held,  that  s.  82  referred  only  to 
the  hearing  of  the  information ;  and  that  by 
s.  83,  the  iniormation  might  be  exhibited  before 
one  justice.  Reg.  v.  Harwich  (Juttices),  3  New 
Sess.  Cas.  368 ;  13  Q.  B.  237 ;  18  L.  J.,  M.  C. 
106 ;  13  Jur.  259. 

An  information  under  7  &  8  Gteo.  4,  c.  29,  s. 
39,  for  stealing  a  growing  ash-tree,  the  property 
of  M.,  was  preferred  bv  B.  to  a  justice  of  the 
peace,  who  summoned  the  offender.  At  the  time 
and  place  fixed  in  the  summons  he  appeared 
and  was  convicted  by  another  magistrate,  the 
defendant,  the  summoning  magistrate,  being  pre- 
sent, but  not  taking  any  part.  ITie  conviction 
ordered  the  plaintiff  to  forfeit  and  pay  over  and 
above  the  value  of  the  tree  stolen  5*.,  and  for 
the  value  of  the  tree  stolen  1«. ;  and  also  to  pay 
1/.  4«.  6rf.  for  costs,  to  be  paid  on  or  before  the 
19th  of  March  next  ,*  and  in  default  of  payment 
of  the  sums,  to  be  imprisoned  in  the  house  of 
correction,  and  there  kept  to  hard  labour  for  one 
month,  unless  the  sums  should  be  sooner  paid. 
An  action  having  been  brought  against  the  de- 
fendant : — Held,  that  the  conviction  was  good, 
notwithstanding  it  had  not  proceeded  on  the 
information  of  the  party  aggrieved,  or  been 
made  by  the  magistrate  who  received  the  original 
information,  and  issued  the  summons  on  which 
the  defendant  appeared.  Tarry  v.  Nevmian,  1& 
M.  &  W.  645  ;  2  New  Sess.  Cas.  449 ;  16  L.  J., 
M.  C.  160. 

A  deposition  on  oath  taken  by  the  justice'a 
clerk,  the  justice  not  being  present,  nor  at  any 
time  seeing,  examining  or  hearing  the  deponent, 
is  irregular,  and  no  justification  of .  proceedings 
founded  upon  it.  Caudle  v.  Seymour,  1  Q.  B. 
889  ;  1  G.  &  D.  454. 

Waiver  of  Informality.]— A.  and  B.  were  ap- 
prehended on  a  charge  of  felony,  for  setting  fire 
to  the  letters  contained  in  a  pillar  letter-box. 
Upon  their  appearing  upon  the  chai^ge  before 
the  justices,  they  were  remanded  in  order  that 
the  postmaster-general  might  be  consulted  as  to 
the  precise  nature  of  the  charge  to  be  preferred ; 
and  upon  their  subsequent  appearance  before 
the  justices,  were  charged  with  a  misdemeanor, 
under  24  k.  25  Vict.  c.  97,  s.  52.  The  attomeya 
on  their  behalf  called  upon  the  prosecution  to 
prove  the  case;  vritnesses  were  examined  and 
cross-examined,  and  at  the  close  of  the  case  it 
was  objected  that  the  justices  had  no  jurisdic- 
tion, inasmuch  as  there  was  no  information  upon 
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oath,  and  they  were  not  found  committing  the 
offence,  and,  therefore,  were  illegally  in  custody. 
The  justices  nevertheless  convicted  : — Held,  that 
the  conviction  was  right.  Turner  v.  Poitnuuter- 
Oengralj  10  Cox,  C.  C.  15 ;  5  B.  &  S.  756 ;  34 
L.  J.,  M.  C.  10 ;  11  Jur.,  N.  8.  137 ;  11  L.  T. 
369 ;  18  W.  R.  89. 

See  alio  cases  a7itej  coL  1207. 

Proof  of  Infonnation.] — ^An  examined  copy  of 
the  magistrate's  conviction,  reciting  the  infor- 
mation, is  sufficient  pixx)f  of  an  information. 
Scarth  v.  Gardener,  5  C.  &  P.  38. 

4.  Limitation  op  Time  pob  Cohplaiitts 
AND  Ordebs. 

In  what  Cases.  1—The  11  &  12  Yict.  c.  43,  s. 
11,  as  to  the  perioa  of  six  months  does  not  apply 
to  warrants  of  distress  for  rates.  Stoeetmun  v. 
Guest,  3  L.  R.,  <i.  B.  262  ;  37  L.  J.,  M.  C.  262  ; 
18  L.  T.  52  ;  16  W.  R.  426. 

By  s.  38  of  11  &  12  Vict.  c.  43,  the  act  is  to 
commence  and  take  effect  seven  weeks  after  its 
passing  :~Held,  that  a  complaint,  after  the  act 
came  into  operation,  upon  matter  which  arose 
before,  was  barred  by  s.  11,  though  six  calendar 
monthiB  from  the  time  when  the  matter  of  com- 
plaint arose  had  elapsed  when  the  statute  passed. 
For,  the  act  having  given  time  for  preferring 
any  such  complaint  bd^ore  the  limitation  clause 
•came  into  operation,  no  such  injustice  resulted 
from  giving  full  effect  to  s.  11,  as  would  warrant 
the  court  in  putting  upon  it  a  restricted  con- 
struction. Jteg,  V.  Leeds  and  Bradford  Rail- 
way Company,  18  Q.  B.  843. 

Perfuading  Seamen  to  Beeert.]— A.  had,  on 
the  4th  of  April,  1867,  endeavoured  to  persuade 
O.  not  to  join  his  ship.  O.  did,  however,  return 
to  his  ship,  and  sailed  with  her  next  morning. 
He  did  not  return  till  the  end  of  the  following 
October ;  that  is,  a  period  of  over  six  months 
from  the  commission  of  the  offence  by  A.  An 
information  at  the  instance  of  O.  was  laid  on 
the  14th  of  November,  which  was  heard  on  the 
19th  of  the  same  month,  before  two  justices, 
^hen  A.  was  convicted.  The  Merchant  Ship- 
ping Act,  1854,  s.  257,  which  creates  the  offence, 
provides  that  proceedings  under  it  must  be  com- 
menced within  six  months  after  the  commission 
of  the  offence,  or,  if  either  or  both  the  parties 
be  during  such  time  out  of  the  United  Kingdom, 
then  within  two  months  after  they  both  happen 
to  arrive  at  or  be  within  the  same  : — Held,  tnat 
the  information  was  laid  in  sufficient  time  under 
this  section.  Austin  y.  Olsen,  3  L.  R.,  Q.  B. 
208;  37  L.  J.,  M.  0.  34 ;  16  W.  R.426;  9B.&S. 
46. 

Order  for  Payment— Lands  Clauses  Aot.] — 
The  adjudication  of  two  justices  under  the  Lands 
Clauses  Act  (8  Ac  9  Vict,  a  18),  s.  22,  as  to  the 
value  of  an  interest  in  lands  required  for  the 
execution  of  an  undertaking  within  that  act,  in 
respect  to  which  no  agreement  has  been  come  to 
between  the  promoters  and  the  party  entitled  to 
sell  as  to  the  value  thereof,  is  not  an  order  lor 
the  payment  of  money  within  11  ft  12  Vict.  c. 
43,  8.  11  (Jervis*  Act),  and  the  summons  to  hear 
and  determine  such  question  of  compensation  is 
not  out  of  time  if  issued  after  six  months  from 
the  notice  to  treat  given  by  the  promoters  of  the  | 


undertaking.  Reg.  v.  Hannay,  44  L.  J.,  M.  C. 
27  ;  31  L.  T.  702  ;  23  W.  R.  164. 

An  order  of  two  justices  under  8  &  9  Vict  c. 
18,  awarding  compensation  for  damages  done  to 
a  landowner  by  the  construction  of  a  railway,  is 
within  the  clause  of  the  11  &  12  Vict  c.  43.  Reg. 
V.  Leeds  and  Bradford  Railway  Company,  21 
L.  J.,  M.  C.  193  ;  16  Jur.  817  ;  S.  C,  nom.  JStf- 
mundsan,  In  re,  17  Q.  B.  67. 

ImproToment  of  Borough — ^Bemolition.] 

— ^The  words  "  order  for  the  payment  of  money 
or  otherwise,"  in  11  &  12  Vict.  c.  43,  s.  1,  include 
orders  of  every  kind  which  a  justice  of  the  peace 
has  authority  to  make.  Morant  v.  Taylor,  1  Ex. 
D.  188 ;  45  L.  J.,  M.  C.  78  ;  34  L.  T.  139 :  24 
W.  R.  461. 

Therefore,  when  a  local  act  for  the  improve- 
ment of  a  borough  provided  that  if  buudings 
should  be  erected  contrary  to  any  requirement 
by  the  corporation,  the  corporation  might  make 
complaint  thereof  before  a  justice,  who  was  em- 
powered to  make  an  order  directing  the  demoli- 
tion of  the  building  : — ^Held,  that  pursuant  to  11 
&  12  Vict  c.  43,  s.  11,  the  complaint  upon  which 
an  order  for  demolition  was  to  be  founded  must 
be  made  within  six  months  after  the  completion 
of  a  building  erected  contrary  to  the  provisions 
of  the  local  act    lb. 

>  Expenses.]— The  18  &  19  Vict  c.  122,  b. 

73,  authorizes  the  commissioners  under  that  act, 
in  certain  cases,  to  take  down,  repair,  or  other- 
wise secure,  dangerous  structures,  and  enacts 
that  the  expenses  incurred  by  them  shall  be  paid 
by  the  owner  of  the  structure.  No  time  for 
making  complaint,  in  respect  of  the  expense,  is 
limited  by  the  act  Sect  97  enacts  that  these 
expenses  may  be  recovered  in  a  summary  man* 
ner ;  and  s.  103  enacts  that  expenses  directed  to 
be  recovered  in  a  summary  manner,  may  be  re- 
covered in  manner  directed  by  11  &  12  Vict,  c, 
43.  The  commissioners  having  incurred  expense, 
demanded  payment  of  the  owner  of  the  struc- 
ture, who  refused  to  pay : — ^Held,  that  the  six 
months  were  to  be  reckoned  from  the  demand 
and  refusal,  not  from  the  incurring  of  the  ex- 
pense. Lahalmondiere  v.  Addison,  1  El.  &  Bl. 
41  ;  28  L.  J.,  M.  C.  26 ;  5  Jur.,  N.  S.  433. 

In  1854,  permanent  improvements  were  com- 
pleted by  a  local  board  of  health  upon  premises. 
F.  was  receiver  of  the  rent  of  the  premises,  ap- 
pointed by  the  Court  of  Chancery.  In  1863  and 
1854  F.  and  the  local  board  agreed  that  the  ex- 
penses should  be  raised  by  mortgage,  and  notice 
of  the  sum  was  given  to  F.,  who  paid  30Z.,  in 
part  payment.  He  afterwards  ceased  to  be  re- 
ceiver, and  refused  to  pay  the  balance.  A  de- 
mand of  payment  was  made  upon  him  in  1857, 
and  in  December  he  finally  refused  to  pay.  A 
complaint  was  made  by  the  local  boara  before 
justices,  upon  the  19th  January,  1858  : — ^Held, 
that  the  matter  of  complaint  arose  when  notice 
of  the  amount  to  be  raised  by  mortgage  was 
given  to  F.,  and  that  the  infonnation  ought  to 
have  been  laid  within  six  months  from  that  time. 
Eddleston  v.  Fraiuiis,  7  C.  B.,  K.  S.  568 ;  3  L.  T. 
270. 

Beiertion  of  Wife.]— To  constitute  an  offence 
under  5  Geo.  4,  c  83,  s.  4,  there  must  be  a  run- 
ning away  and  disserting  a  wife  or  child,  and  a 
chaigeabuity  to  a  parish  by  reason  of  it  There- 
fore it  is  sufficient,  if  the  information  ia  laid 
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within  six  months  of  the  chargeabilitj,  although 
the  running  away  took  pla^  more  than  six 
months  before  the  inf onnation  was  laid.  Beeve 
V.  Yeates,  1  H.  &  C.  435  ;  31  L.  J.,  M.  C.  241 ;  10 
W.  B.  779. 

5.  Hbabing. 

Sitting  in  Court  on  wrong  Day.  ] — A  person  was 
convict^  of  an  offence,  b^ore  two  magistrates 
sitting  in  the  petty  sessions  court-house  upon  a 
day  specially  fixed  by  themselves,  but  whicn  was 
not  one  of  the  days  upon  which  the  petty  sessions 
of  the  district  were  usually  held : — Held,  that 
the  magistrates  were  acting  out  of  petty  sessions, 
and,  therefore,  had  no  jurisdiction  to  convict 
without  first  requiring  the  person  convicted  to 
find  bail  for  his  appearance  on  the  next  regularly- 
appointed  petty  sessions  day.  JReg.  v.  Martin^  8 
It.  a,  C.  L.  656. 

Where  Held.] — ^A  conviction  before  the  magis- 
trates, upon  an  information  undec  the  game 
laws,  is  a  judicial  proceeding,  at  which  all  the 
king's  subjects  for  whom  there  is  room,  and 
against  whom  there  rests  no  special  ground  for 
exclusion,  have  a  right  to  h&  present.    (And 

11  &  12  Vict.  c.  43,  s.  12,  recognizes  this  right  in 
summary  convictions.)  Dauhney  v.  Cooper,  5 
M.  &  R.  314  ;  10  B.  &  C.  237. 

The  16  k,  17  Vict.  c.  30,  empowered  two  justices 
of  the  peace  to  punish,  on  summary  conviction  for 
assaults  committed  on  females,  or  children  under 
fourteen  years,  any  person  charged  before  them 
'*  sitting  at  a  place  where  the  petty  sessions  are 
usually  held  : " — Held,  that  a  warrant  of  commit- 
ment for  such  offence,  in  the  form  given  by  11  & 

12  Vict.  c.  43,  schedule  (PI)  was  good,  although 
it  did  not  state  that  the  justices,  before  whom 
the  party  was  charged,  were  sitting  at  a  place 
where  petty  sessions  are  usually  held.  AllUon, 
In  re,  10  Ex.  661 ;  24  L.  J.,  M.  C.  73  ;  18  Jur. 
1055. 

The  fact  of  a  petty  sessions  for  a  division  of  a 
county  having  been  usually  held  at  several  places 
within  the  limits  of  that  division,  did  not  consti- 
tute such  places  separate  petty  sessional  divisions, 
under  8  &  9  Vict.  c.  10,  s.  10.  Reg.  v.  Whittlee, 
3  New  Sess.  Gas.  397 ;  18  L.  J.,  M.  G.  96 ;  13 
Jur.  403. 

The  quarter  sessions  ought  to  take  judicial 
notice  of  the  petty  sessional  divisions  in  their 
county.    Ih, 

By  whom.] — Where  an  act  of  parliament 
empowers  two  justices  to  execute  a  judicial  act, 
they  must  meet  and  execute  it  together.  Bex  v. 
Forresty  3  T.  R.  38  ;  S.  JP.,  JRex  v.  Cheat  Mdrloto, 

2  East,  244  ;  Bex  v.  Hamstall  Bidtoare,  3  T.  B. 
380;  Waller  v.  ^il^;,  9  East,  364;  Penny  t, 
Slade,  7  Scott,  285  ;  6  Bing.  N.  G.  319. 

Discretion  as  to  severing  Defenee.] — ^At  petty 
sessions  an  information  was  laid  against  two  per- 
sons charging  that  they  did  use  a  gun  and  kill 
two  pheasants  contrary  to  1  &  2  Will.  4,  c.  32,  s. 

3  ;  each  claimed  to  be  tried  separately  in  order  to 
call  the  other  as  a  witness ;  toe  justices  refused, 
and  heard  the  charge  against  both  together,  and 
convicted  them,  and  a  conviction  was  drawn  u^ 
separately  against  each  of  them  imposing  a 
penalty  of  Bl.  : — Held,  that  it  was  in  the  discre- 
tion of  the  justices  whether  they  would  hear  the 
charge  separately  or  not;  that,  as  the  penalty 


was  imposed  on  every  person  acting  in  contraven- 
tion of  the  statute,  each  was  separately  liable  to 
the  whole  penalty,  and  that  separate  convictions 
were  right.  Beg,  v.  LittlecUild,  Beg,  v.  Heelop, 
6  L.  R.,  Q.  B.  293  ;  40  L.  J.,  M.  C.  137  ;  24  L.  T. 
233  ;  19  W.  B.  748. 

S.  managed  his  father's  farm,  his  father  being 
an  invalid,  and  while  working  in  a  field,  part  of 
the  farm,  forbade  P.,  B.,  and  others,  who  were 
out  with  the  Taunton  Vale  foxhounds  in  pursuit 
of  a  fox,  from  entering  that  field.  P.  insisting 
upon  riding  into  the  field,  S.  turned  his  horse 
back.  P.  and  E.  then  committed  an  assault  upon 
S.,  for  which  the^  were  summoned  by  S.  bexore 
the  justices  and  jointly  charged  in  the  informa- 
tion. The  justices  refused  to  allow  P.  and  E.  to 
sever  their  defence  so  that  they  might  give  evi- 
dence for  each  other,  and  convicted  them  both  : 
— Held,  that  such  conviction  was  right.  Paul  v. 
Summerhayee,  4  Q.  B.  D.  9  ;  48  L.  J.,  M.  G.  33 ; 
39  L.  T.  574  ;  27  W.  B.  215. 

The  1  &  2  WilL  4,  c.  82,  does  not  apply  to  such 
a  case.    lb, 

— —  Waiver.]  — Where  there  aie  general 
charges  against  several  defendants,  but  the  evi- 
dence against  them  all  is  the  same,  and  they  are 
all  tried  at  the  same  time,  and  each  is  separately 
convicted,  no  objection  having  been  raised  at  the 
time  by  the  defendants  to  this  course  of  proceed- 
ing, such  convictions  cannot  afterwards  be  ob- 
jected to  upon  the  ground  that  each  defendant 
should  have  been  tried  separately.  Beg,  v.  Big* 
gins,  6  L.  T.  605. 

Where  Property  laid  in  several  Persons.] — In 

an  information  for  malicious  injury  to  property 
under  24  &  26  Vict.  c.  97,  s.  52,  where  the  owner- 
ship is  laid  in  several  persons,  and  it  appears 
that  only  one  of  these  is  the  legal  owner,  the 
justices  ought  not  to  dismiss  the  information, 
but  ought  to  hear  the  case,  or,  if  they  think  the 
variance  likely  to  mislead,  to  adjourn  the  hearing. 
Balph  V.  Hurrell,  44  L.  J.,  M.  G.  146  ;  82  L.  T. 
816. 

Adjournment  of  Hearing.] — By  a  railway  act, 

Eenalties  for  breach  of  bye-laws  were  recoverable 
efore  a  justice  of  the  peace,  and  officers  of  the 
railway  company  were  empowered  to  seize  of- 
fenders under  certain  circumstances,  and  to 
convey  them  before  a  justice  without  any  war- 
rant, such  justice  being  "  empowered  and  required 
to  proceed  immediately  to  the  conviction  or  ac- 
quittal of  such  offender : " — Held,  that,  although 
the  act  constituting  the  offence  gave  no  power  to 
the  justice  to  remand  the  accused,  yet  that  by 
11  &  12  Vict.  c.  43,  s.  16,  the  justices  had  power 
to  adjourn  the  hearing  and  to  issue  a  warrant 
for  committal  of  the  accused  to  the  house  of  cor- 
rection. Gelan  v.  Hall,  2  H.  &  N.  379  ;  27  L.  J., 
It.  G.  78. 

Sehearing.] — ^Where  a  woman,  on  the  19th 
June,  1847,  applied  to  a  |»etty  sessions  at  W., 
in  the  county  of  P.,  while  resident  therein,  for 
an  order  on  the  puti&tive  father  of  a  child  which 
was  bom  on  the  22nd  March,  1847,. and  the  ap- 
plication was  dismissed  for  a  defect  in  the  evi- 
dence ;  and  on  the  19th  February,  1848,  having 
removed  to  the  county  of  B.,  made  another  ap- 
plication against  the  same  person  to  a  petty  ses- 
sions there  ;  and  the  justices  made  an  order  upon 
the  putative  father,  who  appealed  to  tiie  quarter 
sessions,  by  whom  the  order  was  confirmed  with- 
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out  hearing  the  evidence  of  the  woman  : — Held, 
that  although  a  dismissal  of  the  fiist  application, 
upon  the  merits,  would  have  been  an  answer  to 
the  second,  provided  it  was  made  out  by  evi- 
dence, yet  that  the  second  petty  sessions  and  the 
quarter  sessions  having  a  general  jurisdiction  over 
the  subject-matter,  and  being  bound  to  hear  and 
decide  upon  the  evidence,  their  decision  was 
final,  and  could  not  be  reviewed.  JReg,  v.  Buck- 
inghamshire  (Jti^tices)^  3  New  Sess.  Cas.  600  ; 
18  L.  J.,  M.  C.  113  ;  13  Jur.  1053. 

Eyidenee  —  Absence  of  Justice^ Waiver.]— 
When  upon  a  hearing  before  two  justices  at  petty 
sessions,  one  of  them  is  n6t  present  until  a  por- 
tion of  the  evidence  has  been  given,  the  witness 
should  be  resworn,  and  should  again  give  his  evi- 
dence ;  and  it  is  not  sufficient  that  the  evidence 
already  given  should  be  read  over  to  such  justice. 
This,  however,  is  only  an  irregularity  which  may 
be  waived  by  the  parties.  Reg,  v.  Jeffrey*^  22 
L.  T.  786. 

An  affiliation  summons  was  being  heard  before 
A.  and  B.  (justices) ;  after  the  woman  had  given 
her  evidence,  C,  another  justice,  came  in  and 
took  his  seat  upon  the  bench,  and  the  previous 
evidence  was  read  over  to  him  in  the  hearing  of 
the  putative  father  and  his  attomev.  The  case 
then  proceeded,  and  the  putative  father^s attorney 
addressed  the  bench  and  called  a  witness  ,*  but 
before  the  bench  decided  upon  the  application  A. 
left,  and  B.  and  C.  made  an  order  : — Held,  that 
the  putative  &ther  had  by  his  conduct  waived 
the  objection.    Ih, 


Bejeotion  of.] — ^A  penalty  is  imposed  by 


2  Ic  3  Vict.  c.  47,  s.  60,  sub-s.  7,  upon  every  person 
"who  shall  setup  or  continue  any  ....  pro- 
jection from  any  .  .  .  part  of  any  ....  shop 
.  .  .  .  so  as  to  cause  any  ....  obstruction  in 
any  thoroughfare."  R.  was  summoned  before  a 
metropolitan  police  magistrate  for  an  offence 
against  the  foregoing  enactment.  It  was  proved 
that  he  had  affixed  to  the  front  of  his  shop  a 
movable  showboard,  11^  inches  of  which  pro- 
jected at  a  height  of  2  feet  3  inches  over  the 
footway  of  the  street,  which  was  36  feet  8  inches 
wide.  He  proposed  to  call  witnesses  to  prove 
that  they  were  not  incommoded  by  the  projec- 
tion ;  but  the  magistrate  refused  to  hear  them, 
and  convicted  him  : — Held,  that  the  magistrate 
had  power  to  reject  the  evidence  proposed  to 
be  adduced  83  irrelevant,  and  that  the  convic- 
tion must  be  affirmed.  Bead  v.  Perrett^  1  Ex.  D. 
349. 

A  magistrate  cannot  be  required  to  hear  evi- 
dence which  ought  not  to  affect  his  determina- 
tion.   Bex  V.  Minthull,  1  N.  &  M.  277. 

Artioles  of  the  Peace.  ]->When  articles 

of  the  peace  are  exhibited,  the  question  for  the 
justices  is,  whether  or  not  they  believe  the  ex- 
hibitor on  his  path,  and  neither  the  evidence 
of  the  exhibitee  himself  nor  witnesses  tendered 
on  his  behalf  may  be  heard  to  contradict  the 
exhibitor.  Zort  v.  Suttonj\  45  L.  J.,  M.  C.  96  ; 
33  L.  T.  730. 

— *—  Beftual  to  Oonvict  on.] — ^Where  a  magis- 
trate has  exercised  his  discretion  by  refusing  to 
convict  on  the  evidence  adduced  b^ore  him,  in 
support  of  an  information,  the  court  will  not 
compel  him  to  rehear  the  case,  or  return  the  pro- 
ceedings which  have  taken  place  before  him. 


British  and  Foreign  Patent  Invention  Com- 
pany, Ex  parte,  7  D.  P.  C.  614  ;  2  W.,  W.  &  H. 
57. 

Depofitions — How  to  be  Taken.] — Where 
magistrates  first  took  the  examination  of  wit- 
nesses, not  on  oath,  in  support  of  a  conviction, 
and  afterwards  swore  them  to  the  truth  of 
their  evidence,  the  court  expressed  its  disappro- 
bation of  the  practice.  Bex  v.  Kiddy,  4  D.  &  R. 
734. 

A  justice  should  not  allow  depositions  to  be 
framed  in  the  words  of  a  clause  in  a  statute  under 
which  a  party  is  committed.  Mills  v.  Collett,  3 
M.  &  P.  242  ;  6,Bing.  85. 

Cantioning  Aocosod  Persona.] — The  11  &  12 
Vict.  c.  42,  s.  18,  requiring  magistrates  to  caution 
the  accused  with  respect  to  statements  he  may 
make  in  answer  to  the  charge,  is  not  applicable 
to  witnesses  asked  questions  tending  to  criminate 
them.  Beg.  v.  Coote,  4  L.  R.,  P.  C.  699 ;  42  L.  J., 
M.  C.  45  ;  29  L.  T.  Ill ;  21  W.  R.  553 ;  9  Moore, 
P.  C.  C,  N.  S.  463. 

Criminal  Prooeodingt — Competent  Witneti.] 
— An  information  before  justices  under  \  k.  2 
Will.  4,  c.  32,  6.  23,  for  using  an  engine  for  the 
purpose  of  taking  game,  without  the  authority  of 
a  certificate,  is  a  criminal  proceeding  in  which 
the  party  is  charged  with  the  commission  of  an 
offence  punishable  on  summary  conviction,  within 
14  &  16  Vict.  c.  99,  s.  3,  and  therefore  the  party 
charged  is  not  competent  or  compellable  to  give 
evidence  for  or  against  himself.  Cattell  v.  Ire- 
son,  EL,  Bl.  &  El.  91 ;  27  L.  J.,  M.  C.  167  ;  4  Jur., 
N.  S.  660. 

Compelling  Attendance.] — ^A  magistrate  has  no 
right  to  issue  a  warrant  for  the  apprehension  of 
a  person  to  attend  to  find  bail  for  lus  appearance 
as  a  witness  at  the  assizes,  although  it  is  sworn 
that  the  witness  is  material  and  has  refused  to 
obey  a  summons,  which  had  previously  been 
issued,  to  give  evidence  before  the  magistrate. 
Evans  v.  Bees,  4  P.  &  D.  32  ;  12  A.  &  E.  65  ;  4 
Jur.,  N.  S.  1032. 


Commitment/] — A  justice  of  the  peace  may 
commit  a  feme  .covert,  who  is  a  material  witness 
upon  a  charge  of  felony  brought  before  him,  and 
who  refuses  to  appear  at  the  sessions  to  give 
evidence,  or  to  find  sureties  for  her  appearance. 
Bennett  v.  Watson,  3  M.  &  8. 1.  And  see  Crop- 
per  v.  Horton,  8  D.  &  R.  166.  * 

WitnesMi  privileged  fromArrOit  on  attend- 
ing Xagiftrate't  Conrt.] — ^A  person  attending 
before  a  police  magistrate,  as  a  witness,  on  a 
chaige  of  felony  after  a  remand,  is  privileged 
from  arrest  on  civil  process,  eundo,  morando  et 
redeundo,  though  he  was  not  under  recognizances 
or  a  summons  to  appear.  Montague  v.  Marrison, 
3  C.  B.,  N.  8.  292  ;  27  L.  J.,  C.  P.  24 ;  4Jur.,N.8. 
29. 

Privilege  of  Solicitor.] — Disobedience  bv  a 
solicitor  to  an  order  of  court  made  against  him 
as  an  officer  of  the  court  is  a  contempt  of  a 
criminal  nature,  and  an  attachment  granted  to 
enforce  compliance  with  the  order  of  court  is 
process  of  a  punitive  and  disciplinary  character ; 
and  therefore  no  privilege  from  arrest  exists  or 
can  be  claimed  against  the  execution  of  the  at- 
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tachment.  Privilege  from  arrest  for  contempt 
of  court,  where  it  otherwise  exists,  can  be  claimed 
in  respect  of  attendance  as  an  advocate  at  a 
police  court  as  well  as  at  any  other  conrt, 
although  the  proceedings  at  the  police  court 
consist  merely  of  a  preliminary  inquiry  on  a 
charge  of  felony.  F.  was  a  solicitor,  and  an 
order  was  made  at  chambers  that  he  should 
deliver  up  certain  documents  and  should  pay 
the  sum  of  lOl.  and  certain  costs.  This  o^er 
was  made  against  F.  as  an  officer  of  the  court. 
F.  delivered  up  the  documents,  but  he  did  not 
pay  the  sum  of  10/.  or  the  costs.  An  order  for 
the  attachment  of  F.  for  contempt  of  court  was 
thereupon  made  at  chambers.  F.  then  paid  the 
sum  of  10/.,  but  he  did  not  pay  the  costs.  He 
was  arrested  under  the  attachment,  whilst  he 
was  on  his  return  to  his  offices  from  a  metropo- 
litan police  court,  where  he  had  been  as  advocate 
attending  to  defend  certain  persons  at  a  pre- 
liminary inquiry  on  a  charge  of  treason-felony  : 
— Held,  that  he  was  not  entitled  to  be  discharged 
from  custody  on  the  ground  of  piivilege  from 
arrest,  the  attachment  having  been  granted  for 
a  contempt  of  a  criminal  nature.  Freston,  In  r«, 
11  Q.  B.  D.  545  ;  52  L.  J.,  Q.  B.  645 ;  49  L.  T. 
290 ;  31  W.  R.  804— C.  A.  Affirming  31  W.  R. 
681. 

Binding  over  Proseoutor  and  Witnetiet  to 
Prosecute.]— By  11  &  12  Will.  3,  c.  12,  and  42 
Geo.  3,  c.  85,  offences  committed  out  of  Great 
Britain  by  governors  of  colonies  and  officers  of 
the  government  under  colour  of,  or  in  exercise 
of,  their  offices,  may  be  prosecuted  or  inquired  of, 
heard  and  determined  m  the  Queen's  Bench  in 
England,  either  upon  information  or  indictment, 
and  the  offence  may  be  laid  to  have  been  com- 
mitted in  Middlesex  : — Held,  that  the  power 
conferred  upon  justices  by  11  &  12  Vict.  c.  42, 
ss.  2, 17,  20,  of  binding  over  the  prosecutor  and 
witnesses  to  prosecute  or  give  evidence  against 
any  person  charged  with  an  indictable  offence, 
committed  on  land  beyond  the  sea,  at  the  next 
court  of  oyer  and  terminer  or  gaol  delivery,  ex- 
tends to  cases  where  the  offence  is  one  of  those 
specified  in  42  Geo.  3,  c.  85,  and  that  the  descrip- 
tion "court  of  oyer  and  terminer,"  in  11  &  12 
Vict.  c.  32,  s.  20,  applies  to  the  Court  of  Queen's 
Bench.  Reg.  v.  Eyre,  3  L.  R.,  Q.  B.  487 ;  37 
L.  J.,  M.  C.  159  ;  18  L.  T.  511 ;  16  W.  R.  754  ; 
9  B.  &  S.  329. 

Taking  BeeognizanoM.] — ^A  magistrate,  if  he 
refuses  to  commit  or  bail  the  person  charged,  is 
bound  under  22  &  23  Vict.  c.  17,  s.  2,  to  take  the 
recognizance  of  the  prosecutor,  if  the  information 
discloses  any  of  the  offences  mentioned  in  the 
statute  ;  but  he  has  a  discretion  to  refuse  if  no 
indictable  offence  is  disclosed.  Wason,  Ex  parte, 
4  L.  R.,  Q.  B.  573 ;  38  L.  J.,  Q.  B.  302  ;  17  W.  R. 
881. 

Where,  therefore,  the  offence  charged  is  that 
of  conspiracy,  by  three  persons,  two  of  whom  are 
members  of  the  House  of  Lords,  to  deceive  the 
house,  and  so  to  prevent  the  due  course  of  justice 
and  injure  and  prejudice  a  third  person,  by 
malting  statements  in  the  house  which  they 
knew  to  be  false,  the  magistrate  is  right  in  re- 
fusing to  take  any  proce^Ungs :  as  members  of 
either  house  of  parliament  are  not  civilly  or 
criminally  liable  for  any  statements  made  in  the 
house,  nor  for  a  conspiracy  to  make  such  state- 
ments.   Ih. 

VOL.  IV. 


6.  Detention  of  Pabties. 


Hot  without  Charge.] — Magistrates  have  no 
authority  to  detain  a  person  known  to  them  till 
some  other  person  makes  a  charge  against  him. 
Before  they  detain  a  known  person,  they  should 
have  a  charge  actually  made.  Bex  v.  Bimie,  5 
C.  &  P.  206  ;  1  M.  &  Rob.  160. 

Reasonable  Time.]— An  action  will  lie  against 
a  magistrate  for  committing  a  party  charged 
with  felony  for  re-examination  for  an  unreason- 
able time,  but  without  any  improper  motive. 
JDavU  V.  Capper,  10  B.  &  C.  28 ;  5  M.  &  R.  53  ; 
4  C.  &  P.  134. 

A  party  was  taken  before  a  magistrate,  and 
by  hun  committed  for  further  examination,  on 
a  charge  of  felony,  in  unlawfully  cutting  trees  : 
— Held,  that  this  was  no  excess  of  juri^ction, 
though  it  did  not  appear  that  the  amount  of 
the  injury  exceeded  20«.,  as  is  required  to  con- 
stitute the  offence  of  felony  by  7  Geo.  4,  c.  30, 
s.  19.  Cave  v.  Mountain,  1  Scott,  IT.  R.  132 ;  1 
M.  &  G.  257. 

The  reasonableness  of  the  period  of  commit- 
ment for  examination  is  a  question  for  l^e  jury. 
lb. 


Effect  on  Conviction.]— The  8  &  9  Vict. 


c.  87  (Smuggling  Act),  s.  68,  enacted  (for  the 
purpose  of  giving  time  to  prepare  informations, 
convictions,  &c.),  that  when  any  person  shall 
have  been  detained  by  an  officer  for  any  offence 
against  this  or  any  other  act  relating  to  the  cus- 
toms, and  shall  have  been  taken  before  a  justice, 
if  it  appear  to  such  justice  that  there  is  cause  to 
detain,  he  is  thereby  authorized  and  required  to 
order  such  person  to  be  detained  a  reasonable 
time,  and  at  the  expiration  of  such  time  to  be 
brought  before  any  two  justices,  who  are  thereby 
authorized  and  required  finally  to  hear  and  de- 
termine the  matter : — Held,  that  although  the 
justice  detains  for  an  unreasonable  time,  if  the 
offender  is  then  brought  before  two  justices,  and 
convicted,  the  conviction  is  still  valid,  the  jurisdic- 
tion to  convict  depending  on  s.  60,  and  not  being 
affected  by  the  improper  proceeding  under  s. 
58.  Van  Bovin's  ease,  9  Q.  B.  669 ;  16  L.  J., 
M.  C.  4. 


Delaying  to  hear  Case  ] — Two  constables. 


on  a  Monday  morning,  were  taking  the  plaintiff 
before  a  magistrate,  on  a  charge  of  misconduct, 
when  they  met  the  magistrate,  who  desired  them 
to  take  the  plaintiff  back  to  the  lock-up,  and 
bring  him  up  for  examination  on  the  Tuesday. 
They  did  so,  when  the  magistrate  fined  him  II. : 
— Held,  that  the  magistrate  was  liable  to  an 
action  of  trespass  for  sending  the  plaintiff  back 
to  the  lock-up  ;  and  that  it  was  the  duty  of  the 
magistrate  either  to  have  gone  into  the  case  on 
the  Monday,  or  to  have  desired  that  the  plaintiff 
should  be  taken  before  another  magistrate.  Ed- 
loards  v.  Ferris,  7  C.  &  P.  542. 

Pending  Distress  Warrant.] — ^Wbere  a  person 
was  convicted  under  13  Geo.  3,  c.  80,  s.  4,  an(j[  a 
warrant  issued  to  levy  the  penalty  on  his  goods, 
the  magistrate  might  order  him  verbally  to  be 
kept  in  custody  until  a  return  was  made  on  the 
warrant.  Still  v.  Walls,  6  Esp.  36;  7  Fast, 
533. 
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7.  Wabrakts. 


Bearoh  Warrant.] — ^A  search  warrant  by  which 
a  party  is  arrested,  must  be  founded  on  an  infor- 
mation which  diBcloses  a  charge  of  felony,  or 
contains  a  statement  of  facts  from  which  it  may 
fairly  be  inferred  that  a  felony  has  been  com- 
mitted. 3P Donald  y.  Bulwer^  13  Ir.  C.  L.  B. 
549  ;  11  L.  T.  27. 

A  secretary  of  state  is  not  a  conservator  or  a 
justice  of  the  peace  under  24  Geo.  2,  c.  44,  and 
has  no  jurisdiction  to  grant  a  warrant  to  break 
open  doors  to  search  for  libellous  papers ;  and 
such  a  warrant  is  illegal  and  yoid.  Ewtiek  y. 
Carrington,  2  Wils.  276. 


lioenied  PremiiM.] — Complaint  having 


been  made  under  s.  11  of  the  Betting  House 
Act,  1853,  a  search  warrant  was  issued  there- 
under, and  certain  licensed  premises  searched 
by  the  police  : — Held,  that  the  justices  had 
jurisdiction  to  issue  the  warrant  in  respect 
of  licensed  premises  :  and  that  the  powers  of  the 
police  under  such  warrant  were  not  restricted  by 
the  words  of  the  section,  **all  such  persons 
found  therein,"  to  all  such  persons  as  were  actu- 
ally engaged  in  contravening  the  Betting  House 
Act,'  or  in  aiding  and  abetting  the  contravention 
thereol    Atidergon  v.  Httme,  46  J.  P.  825. 

BistreM  Warrants — ^Beeoyery  of  Bates.] — ^The 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict 
c.  49),  does  not  affect  or  apply  to  proceedings 
for  the  recovery  of  poor-rates  and  other  rates 
recoverable  in  the  same  manner  as  poor-rates ; 
and  a  distress  warrant  in  respect  of  such  rates 
may  be  issued  as  before  the  act.  Reg,Y,  Price, 
5  Q.  B.  D.  300  ;  49  L.  J.,  M.  0.  49  ;  42  L.  T. 
439  ;  28  W.  B.  615  ;  44  J.  P.  248. 


Power  of  Justices  to  delay  Bzecution.] — 


Justices,  in  issuing  a  distress  warrant  for  the 
recovery  of  poor-rates,  have  no  power  to  order 
that  there  shall  be  any  delay  in  tne  execution  of 
the  warrant.    Reg,  v.  Ifandsley,  7  Q.  B.  D.  398. 

To  Iioyy  on  Overseers.] — ^Upon  an  appli- 
cation to  justices  under  11  &  12  vict.  c.  91,  s.  9, 
to  issue  their  warrant  to  levy  the  amount  due 
from  the  assistant  overseer  of  a  parish,  the  evi- 
dence prescribed  by  the  above  section  was 
adduced,  but  the  justices  refused  to  treat  the 
certificate  of  the  treasurer  as  conclusive,  and 
allow^  the  overseer  to  prove  payments  made  by 
him  between  the  date  of  the  certificate  of  the 
auditor  and  that  of  the  treasurer : — Held,  that, 
in  issuing  their  distress  warrant,  the  justices  had 
not  a  mere  ministerial  act  to  perform,  and  were 
right,  as  the  section  made  the  treasurer's  certifi- 
cate prim&  facie,  but  not  conclusive,  evidence. 
Reg.  V.  Fordham,  8  L.  R.,  Q.  B.  501 ;  42  L.  J., 
M.  0. 163  ;  22  W.  B.  85. 

The  adjudication  of  magistrates,  under  50  Geo. 
3,  c.  49,  s.  1,  upon  the  accounts  of  churchwar- 
dens and  overseers  rendered  by  them  at  the  ex- 
piration of  their  office,  is  in  the  nature  of  an 
award,  and  cannot  be  reopened  by  those  magis- 
trates for  the  purpose  of  correcting  a  supposed 
mistake  in  the  settlement  of  the  accounts.  Bar- 
rowt  V.  Luscomhe,  5  N.  &  M.  330 ;  5  A.  &  E.  589 ; 
1  H.  &  W.  457. 

Where  magistrates  are  empowered  to  settle 
and  allow  the  accounts  of  a  public  officer,  and, 
in  case  of  a  neglect  or  refusal  by  such  officer,  for 


fourteen  days  after  the  allowance,  to  pay  over 
the  balance  found  to  be  due  from  him,  are 
directed,  upon  application  of  the  parties  inte- 
rested, to  issue  a  distress-warrant  for  such 
balance, — ^they  cannot,  after  issuing  a  warrant 
in  conformity  with  the  power  given  to  them, 
but  before  execution  of  it,  order  that  the  execu- 
tion be  suspended,  on  the  ground  of  an  error  in 
the  settlement  of  the  accounts,  unless  the  parties 
interested  consent  to  such  suspension.    Ih, 

Biseretion.] — On  an  application  to  a  jus- 
tice, under  35  Geo.  3,  c.  101,  s.  3,  to  issue  a  war- 
rant of  distress  for  non-payment  of  charges 
incurred  by  the  suspension  of  an  order  of  re- 
moval where  the  charges  are  under  202.,  the 
justice  cannot  inqiiire  into  the  propriety  of  the 
order,  but  is  bound  to  enforce  it  by  issuing  his 
warrant.    Reg,  v.  Higgiiuon,  8  Jur.,  N.  S.  1176. 

Under  two  local  acts,  by  which  the  rates  of  a 
parish  were  regulated,  an  appeal  was  given 
against  any  rate  to  the  next  quarter  sessions,  and 
it  was  to  be  enforced  by  summons  before  two 
justices,  who  were  to  order  the  payment,  and  (if 
necessary)  grant  a  warrant  of  distress,  if  the 

Eeison  summoned  "  did  not  prove  to  them  that 
e  was  not  chargeable  with  or  liable  to  pay  such 
rate  : " — Held,  that  this  only  gave  the  justices  a 
power  similar  to  that  in  enforcing  a  poor-rate, 
and  that  they  had  no  jurisdiction  to  inquire  into 
the  validity  of  a  rate,  good  on  the  face  of  it,  and 
that  they  had  no  jurisdiction  to  determine  any- 
thing in  a  summary  way,  so  as  to  give  power  to 
state  a  case.  May,  Ex  parte,  2  B.  &  S.  426  ;  31 
L.  J.,  M.  C.  161. 

Where,  by  an  act,  power  is  conferred  upon 
justices  to  issue  a  distress  warrant, "  if  they  shall 
think  fit,"  they  must  not  refuse  to  issue  it  merely 
because  they  think  the  act  of  parliament  does  an 
injustice  in  giving  such  power  in  the  particular 
case.  Beg,  v.  Boteler,  4  B.  &  S.  959  ;  33  L.  J., 
M.  C.  101 ;  12  W.  R.  466. 

Committal  nndor  Lioonsing  Aet] — By  the 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  3,  a 
person  who  s^s  beer  without  a  licence  is  liable 
for  a  first  offence  to  a  penalty  of  602.  or  im- 
prisonment with  or  without  hard  labour  for  a 
month.  By  s.  51,  where  a  court  of  summaiy 
jurisdiction  has  oidered  a  distress  to  be  made  in 
default  of  payment  of  a  penalty,  the  court  may 
order,  in  default  of  the  said  sum  being  paid  as 
directed,  that  the  person  liable  to  pay  the  same 
shiUI  be  imprisoned  for  a  period  not  exceeding 
six  months  in  cases  where  the  penalty  amounts 
to  50Z.  B*.  was  convicted  beiore  justices  for 
selling  beer  without  a  licence,  and  fined  602.  He 
confessed  himself  unable  to  pay,  and  was  forth- 
with committed  by  the  justices  to  prison  for  six 
months  without  any  distress  having  been  made  : 
— Held,  that  the  justices  had  exceeded  their 
jurisdiction,  inasmuch  as  the  issue  of  a  warrant 
of  distress  was  necessary  in  all  cases  to  make 
8.  5Ip.  applicable.  Brown,  Ex  parte,  3  Q.  B.  D. 
545  ;  47  L.  J.,  M.  0. 108  ;  38L.  T.  682  ;  26  W.  B. 
757. 

To  Bring  up  Aocnsed.] — ^Where  an  act  of  par- 
liament gives  a  magistrate  jurisdiction  over  an 
offence,  it  impliedly  gives  him  power  to  make 
out  a  warrant  and  bring  before  him  any  person 
charged  with  such  offence.  Bane  v.  Methuen^ 
2  Bing.  63  ;  9  &Ioore,  161. 
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Form  of,] — A  jastice^s  warrant,  com- 
manding a  ooastable  to  apprehend  and  bring 
lief  ore  him  the  body  of  A.  B.,  to  answer  all  such 
matters  and  things  as,  on  her  Majesty's  behalf, 
shall  be  objected  against  him  on  oath  by  C.  D. 
for  an  assault  committed  on  C.  D.,  is  bad,  as  not 
shewing  any  information  on  oath  upon  which 
the  warrant  issues.  Caudle  v,  Seymour,  1  Q.  B. 
889  ;  1  G.  &  D.  454. 

A  warrant  issued  by  a  justice  of  Tipperary  for 
the  apprehension  of  J.  N.  stated  that  ne  "  stands 
indicted  in  the  peace  office  of  the  county,"  and 
commanded  the  police  of  the  county  to  appre- 
hend, and  "him  m  safe  custody  keep,  so  that 
you  may  have  his  body  before  her  Majesty's 
justices  of  the  peace  at  the  next  sessions,"  &c. : 
— Held,  bad,  as  the  words  "  peace  office  **  were 
without  definite  meaning,  and  did  not  disclose 
in  what  court  the  indictment  had  been  preferred. 
NesMtt,  In  re,  1  New  Sess,  Cas.  366. 

Held,  secondly,  that  a  magistrate  had  no  autho- 
rity to  order  the  police  to  keep  the  prisoner  in 
custody.    lb. 


Conyiction  upon  Warrant  illegally  if- 


sued.] — H.,  a  police  constable,  procured  a  war- 
rant to  be  illegally  issued  without  a  written 
information  or  oath,  for  the  arrest  of  S.  upon  a 
ohaige  of  assaulting  and  obstructing  him  in  the 
discharge  of  his  duty.  Upon  such  warrant  S. 
was  arrested  and  brought  before  justices,  and 
was  without  objection  tried  by  them  and  con- 
victed. H.  was  afterwards  indicted  for  perjury 
committed  on  the  said  trial  of  S.,  and  convicted : 
— Held,  that  H.  was  rightly  convicted,  notwith- 
standing that  there  was  neither  written  informa- 
tion nor  oath  to  justify  the  issue  of  the  warrant, 
and  that  the  justices  had  jurisdiction  to  hear  the 
charge  though  the  warrant  upon  which  the 
accused  was  brought  before  them  was  illegal. 
Beg,  V.  Hughes,  4  Q.  B.  D.  614  ;  48  L.  J.,  M,  C. 
151 ;  40  L.  T.  685. 


Baoldng.] — ^The  backing  of  the  warrant 


under  24  Geo.  2,  c.  65,  s.  1,  by  a  justice,  is  purely 
ministerial,  and  the  justice  who  issues  the  war- 
rant is  responsible  for  an  arrest  under  it,  although 
it  is  backed  and  executed  ih  a  county  other  than 
that  in  which  it  was  issued.  Clark  v.  Woods,  2 
Ex.  395 ;  3  New  Sess.  Cas.  263  ;  17  L.  J.,  M.  C. 
189. 

0.  was  convicted  of  an  assault  on  two  police 
constables  of  the  county  police  of  Worcestershire 
in  the  execution  of  their  duty,  who  were  appre- 
hending him  in  the  city  of  Worcester  under  a 
warrant  issued  by  two  justices  of  and  for  the 
county  of  Worcestershire  for  his  commitment  to 
prison  for  default  in  payment  of  a  fine,  but  not 
backed  by  any  justice  of  and  for  the  city  of 
Worcester.  Worcester  is  a  borough  having  a 
separate  commission  of  tlie  peace  with  exclusive 
jurisdiction,  and  a  separate  police  force.  C'  was 
not  pursued  from  the  county,  but  found  in  the 
city : — Held,  that  the  conviction  was  wrong,  and 
that  the  constables  were  not  acting  in  the  execu- 
tion of  their  duty  in  so  executing  such  warrant. 
Beg,  V.  Cumpton,  5  Q.  B.  D.  341  ;  49  L.  J.,  M.  C. 
41  ;  42  L.  T.  643  ;  28  W.  R.  539  ;  44  J.  P. 
489. 

Evidenoe  to  Support.] — ^A  warrant  issued  by 
a  justice  founded  upon  an  information  which 
discloses  no  criminal  offence,  cannot  be  sustained 


by  proof  that  there  was  in  fact  parol  evidence 
on  oath  given,  which  conveyed  a  criminal  charge* 
Lawrenson  v.  Hill,  10  Ir.  C.  L.  R,  177. 

8.  Ordbbs. 

Conttroing.]  —  The  court  wiU  make  every 
reasonable  intendment  in  &vour  of  an  order  of 
justices.  Rex  v.  Aire  and  Calder  Namgation,  2 
T.  R.  665.  And  see  Bex  v.  Farriiigdon,  2  T.  R. 
471. 

Jurisdiction.] — ^An  order  is  void  if  it  does  not 
appear  on  the  order  itself  that  the  justice  had 
jurisdiction  to  make  it.  Bex  v.  Hulcott  6  T.  R. 
587. 


Payment  of  Contribution.] — An  order, 


made  by  two  justices  under  5  &  6  Vict.  c.  54, 
s.  16,  for  payment,  by  way  of  contribution,  of  a 
proportion  of  a  rent-charge  on  a  close,  after 
stating  tiiat  complaint  on  oath  had  been  made 
before  one  of  the  said  justices,  of  the  several 
matters  giving  them  jurisdiction  to  make  the 
order,  proceeded  as  follows  :  "  and  now  at  this 
day  the  said  "  (complainant,  and  the  party  sum- 
moned), **  appear  before  us  the  undersigned  jus- 
tices, and  we  having  examined  into  the  merits  of 
the  complaint,  do  in  pursuance  of  the  statute  in 
that  case  made  and  provided,  determine,  that 
the  just  proportion,**  &c.,  **  to  be  contributed  by 
E.  W."  (on  whom  the  order  was  made)  "in 
respect  of  the  close"  is,  &c.  The  order  then 
declared  the  amount  of  the  proportion  payable, 
and  ordered  payment : — Held,  that  the  order, 
upon  the  face  of  it  was  insufficient,  inasmuch  as 
it  did  not  shew  any  adjudication,  express  or  im- 
plied, of  the  truth  of  the  matters  of  complaint. 
Beg.  V.  Williams,  18  Q.  B.  393  ;  21  L.  J.,  M,  C. 
150 ;  16  Jur.  1065. 


Apprentiees.] — ^The  act  of   justices  in 


ordering  the  binding  a  pauper  child  apprentice 
under  56  Geo.  3,  c.  139,  s.  1,  is  judicial,  and  it 
must  therefore  appear  on  the  face  of  the  order 
that  the  justices  made  it  within  their  jurisdic- 
tion. Beg.  V.  St.  George,  Bloomshury,  4  El.'  & 
Bl.  520  ;  24  L.  J.,  M.  C.  49  ;  1  Jur.,  N.  S.  231. 

So,  for  binding  a  parish  apprentice,  under  43 
Eliz.  c.  2,  it  must  appear  on  the  faice  of  the 
allowance  of  the  justices  that  they  were,  at  the 
time  of  granting  it,  acting  within  their  jurisdic- 
tion. Staverton  (^Churchwardens,  Jj-c.)  v.  Ash- 
burton  (Churchwardens,  ^c.'),  4  Bl.  &  Bl.  526  ; 
24  L.  J.,  M.  0.  53  ;  1  Jur.,  N.  S.  233. 

An  Older  of  a  justice  for  discharging  a  servant 
&om  her  master's  service  under  5  Bliz.  c.  4,  was 
void,  and  not  merely  voidable,  because  it  did  not 
appear  on  the  oider  itself  that  she  was  a  "  servant 
in  husbandry."    Bex  v.  Hulcott,  supra. 

Form.] — An  order  of  sessions  must  adjudge 
and  determine  the  matter,  and  not  merely  state 
the  evidence  of  the  case.  Bex  v.  Lvffington,  1 
WUs.  74. 

A  magistrate's  order  under  17  Geo.  2,  c.  5,  s.  1, 
for  the  payment  of  money  to  a  person  for  appre- 
hending vagrants,  must  be  unconditional,  and 
not  merely  to  be  paid  on  the  order  of  the  con- 
stable. Bex  V.  Bushworth,  R.  &  R.  C.  0.  317  ; 
1  Stark.  396. 

An  instrument  in  which  a  magistrate  states 
that  a  party  was  brought  before  him,  and  is  to 
be  punished  in  pursuance  of  an  act  of  parliament, 
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is  a  conviction  and  not  an  order.     Chay,  Ex 
parte,  1  New  Sees.  Cas.  354  ;  8  Jar.  1019. 

Absenee  of  Party.] — No  order  can  be  made  in 
the  absence  of  the  party  whose  interests  are 
to  be  affected  by  it.  Reg,  t.  Totness  Union 
(^Ghuardiani)y  2  New  Sess.  Cas.  82 ;  14  L.  J., 
M.  C.  148. 

Void  in  Part.] — ^An  order  maybe  good  in  part, 
and  void  for  the  residue ;  the  court  directed  an 
order  to  be  confirmed  where  good,  and  quashed 
where  defective.    Rex  v.  Fox,  6  T.  R.  148. 

An  order  of  justices,  bad  in  part,  may  be  en- 
forced as  to  the  good  part,  provided  that,  on  the 
face  of  the  order,  the  two  parts  are  clearly  sepa- 
rable ;  and  it  is  not  necessary  in  such  a  case  to 
qua^  the  bad  part  of  the  order  before  enforcing 
the  residue.  Coley,  Ex  parte,  2  L.,  M.  k  P.  130  ; 
15  Jur.  128  ;  S,  V.j  nom.  Reg.  v.  Oreen,  20  L.  J., 
M.  C.  168. 

Sealing.] — It  is  not  necessary  that  an  order  of 
justices  should  be  sealed  with  wax.  An  impres- 
sion made  in  ink  with  a  wooden  block  in  the 
usual  place  of  a  seal  is  sufficient  when  the  docu- 
ment purports  to  be  given  under  the  hands  and 
seals  of  the  justices,  and  is  in  fact  signed  and 
delivered  by  them.  Reg,  v,  St,  Pavl,  Covent 
Garden,  7  Q.  B.  232. 

Signing.] — Justices  need  not  sign  their  chris- 
tian-names  at  full  length  to  an  order  of  removal. 
Reg.  V.  Worthenhuryj  7  Q.  B.  555  ;  2  New  Sess. 
Cas,  13  ;  14  L.  J.,  M.  C.  144  ;  9  Jur.  610. 
.  The  signature  by  the  adjudicating  justices  is 
an  essential  part  of  their  order,  and  the  order 
cannot  be  considered  as  made  until  it  has  been 
reduced  into  writing  and  signed  by  them.  Reg. 
V.  Flintithire  {Jtt^tweg'),  Roden,  In  re,  3  D.  &  L. 
637  ;  15  L.  J.,  M.  C.  50 ;  10  Jur.  475. 

A  party  having  been  rated  to  a  church-rate, 
and  loused  to  pay,  a  complaint  was  made  before 
justices  and  duly  heard,  and  on  the  6th  of  May 
a  verbal  order  was  made  for  payment  by  him  of 
the  amount  of  the  rate  and  costs.  This  order 
was  not  formally  drawn  up  till  some  days  after- 
wards. On  the  7th  a  minute  of  the  order  was 
served  upon  him,  and  he  refused  to  pay.  After 
such  refusal  the  order  was  formally  drawn  up, 
dated  the  6th  of  May,  and  a  warrant  issued  by 
the  justices,  dated  the  same  day,  which  was  not 
executed  until  October,  when  a  cart  was  seized 
for  the  distress.  It  did  not  appear  whether  the 
warrant  was  drawn  up  before  or  after  the  order 
dated  the  6th  of  May,  nor  did  it  recite  the  ord*er : 
— Held,  that  it  was  not  necessary  before  issuing 
the  warrant  that  an  order  should  have  been 
formally  drawn  up  under  hand  and  seal,  but  that 
the  pronouncing  of  the  order  on  the  6th  and  the 
service  of  the  minute  of  the  order  on  the  7th 
were  sufficient  to  justify  the  issuing  of  the  war- 
rant, and  that  the  non-recital  of  the  order  in 
the  warrant,  and  that  it  had  issued  subsequently 
to  the  disobedience  of  the  order,  being  all  only 
matters  of  form,  the  justices  were  entitled  to 
the  protection  of  11  &  12  Vict.  c.  44,  s.  1.  Ratt 
V.  Parkinson,  20  L.  J.,  M.  0.  201. 

Correeting.]  —  Justices  may  supersede  their 
own  order  when  improvidently  made.  Rex  v. 
Norfolk  (Juttiees),  1  D.  &  R.  69 ;  5  B.  &  A. 
485. 


If  two  orders  are  made  by  mistake  at  the  sit- 
tings of  magistrates,  it  is  competent  to  them  at 
the  time  to  declare  which  is  the  right  one. 
Wilkins  V.  HemtwoHh,  3  N.  &  P.  55  ;  7  A.  &  E. 
807  ;  1  W.,  W.  &  H.  10  ;  2  Jur.  94,  301, 

An  order  by  two  justices,  described  therein  as 
"  acting  in  and  for  the  county  of  S."  for  the  re- 
moval of  a  pauper  from  B.  in  that  county  to  H., 
also  in  that  county,  was  on  the  same  day  sus- 
pended by  them  in  consequence  of  the  illness  of 
the  pauper.  On  his  death  a  second  order  was 
made,  by  indorsement  on  the  first,  by  two  other 
justices,  for  the  payment,  by  the  parish  officers 
of  H.,  of  the  expenses  incurred  by  the  suspension 
of  the  first  onler.  In  this  order  the  justices 
described  themselves  as  acting  "  for  the  borough 
of  B."  This  order  contained  no  statement,  in 
the  margin  or  the  body,  of  the  particular  locality 
in  which  the  justices  were  sitting.  The  last- 
mentioned  order  having  been  brought  up  by 
certiorari,  the  court  amended  it,  without  costs, 
under  12  &  13  Vict.  c.  45,  s.  7,  by  altering  the 
words  "  for  the  borough  of  B.,"  to  "  in  and  for  the 
borough  of  B. ; "  holding  that  there  were  neces- 
sarily sufficient  grounds  in  proof  before  the 
justices,  sitting  in  their  judicial  capacity,  of  the 
locality  in  which  they  were  sitting,  to  have 
allowed  of  their  drawing  up  the  order  as 
amended.  Reg.  v.  Hellingley,  1  El.  &  EL  749  ; 
28  L.  J.,  M.  0. 167  ;  5  Jur.,  N.  S.  626  ;  7  W.  R. 
413. 

The  justices  at  sessions  may  alter  their  judg- 
ment during  the  continuance  of  the  sessions. 
Rex  V.  Leieetterghire  (Justices),  1  M.  &  S.  442. 

An  order  of  affiliation  omitted  to  state  that 
the  mother's  residence  was  within  the  petty 
sessional  division ;  but  the  summons,  a  copy  of 
which  was  in  evidence  before  the  justices,  al- 
leged this  fact,  which  was  not  otherwise  proved : 
— Held,  that  the  justices  had  sufficient  grounds 
before  them  to  have  drawn  up  the  order  without 
the  omission,  and  that  on  a  certiorari  to  quash 
the  order  the  court  might,  therefore,  amend  it. 
Reg.  V.  Highnm,  7  El.  &  Bl.  557  ;  26  L.  J.,  M.  C. 
116  ;  3  Jur.,  N.  S.  691.  And  see  oases  post,  col. 
1226. 

Delegating  Powers.] — Justices  at  sessions  ap- 
pointed a  committee  of  twelve  magistrates  to 
inspect  the  state  of  a  county  bridge,  and  to 
make  any  new  contract  for  repairing  or  rebuild- 
ing, to  be  executed  by  the  clerk  of  the  peace  on 
behalf  of  the  county ;  afterwards  they  made  an 
order,  adopting  a  contract  for  rebuilding  pro- 
posed by  the  committee,  and  directed  it  to  be 
prepared  by  the  clerk  of  the  peace,  which  con- 
tract having  afterwards  been  executed  by  the 
clerk,  the  justices  at  a  subsequent  sessions  con- 
firmed all  the  resolutions  of  the  committee,  and 
ordered  the  clerk  to  perform  their  directions  in 
respect  to  the  contract ;  the  acts  of  the  com- 
mittee so  confirmed  are  the  acts  of  the  sessions, 
and  the  authority  given  to  the  committee,  and 
exercised  by  them,  is  not  such  a  delegation  of 
power  by  the  sessions  as  will  invalidate  their 
orders.  Rex  v.  Glamorganshire  (Justices),  5 
T.  R.  279. 

Proof  of  Serviee.] — ^An  order  of  sessions  on  the 
dismissal  of  an  appeal  against  a  poor-rate,  that 
the  appellant  shall  pay  costs  "immediately  upon 
service  of  this  order  or  a  true  copv  thereof,*'  is 
valid ;  for  the  order  is  a  judgment  ol  the  sessions, 
and,  therefore,  service  of  the  original,  or  produc- 
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tion  of  it  on  service  of  a  copy,  cannot  bo  re- 
quired. -B<7.y.  Mortlock,  7  Q.  B.  459  ;  14  L.  J., 
M.  C.  153;  9  Jur.  621. 

On  an  indictment  for  disobeying  such  order, 
with  an  averment  that  a  true  copy  of  the  order 
was  served  on  the  defendants,  and  they  had 
notice  of  the  order,  and  of  the  contents  hereof, 
€he  prosecutors  produced  in  court  the  minute- 
book  of  the  sessions  in  which  the  order  was 
entered,  and  a  copy  of  the  order  on  parchment, 
which  was  an  authentic  extract  of  the  minutes, 
and  they  offered  parol  evidence  that  a  true  copy 
of  the  order  was  served  on  the  defendants,  and 
the  contents  of  the  parchment  at  the  same  time 
read  over  to  them  :— Held,  that  (whether  the 
parchment  was  original  or  not)  parol  evidence 
as  to  the  copy  served  was  admissible,  without 
notice  to  the  defendants  to  produce  the  copy 
itself,  for  the  object  of  the  evidence  was  only  to 
prove  notice  of  the  order,  which  notice  the  copy 
was,  and,  therefore,  notice  to  produce  it  was 
unnecessary.    Ih, 

SfBMt  in  Xyidenoe — ^Repair  of  Highway — 
2oiiiidariet.]~By  34  Geo.  3,  c.  64,  where  the 
boundary  of  two  parishes  lay  along  the  centre 
of  a  highway,  justices  were  empowei^ed  on  in- 
formation of  the  fact  to  summon  the  surveyors 
of  the  respective  parishes  to  hear  parties  and 
their  witnesses,  and  finally  determine  the  matter 
by  order  apportioning  the  highway  between  the 
fiarishes  for  the  purpose  of  repair.  By  an  order> 
the  justices  recited  an  information  laid  before 
them  that  one  side  of  a  highway  was  in  and 
repairable  by  parish  H.,  and  the  other  side  in 
and  repairable  oy  parish  W.,  praying  an  appor- 
tionment ;  that  they  had  summoned  the  sur- 
veyors, who  attended,  and  that  they  had  ex- 
amined witnesses,  and  they  ordered  that  the 
highway  should  be  apportioned  between  H.  and 
W.,  dividing  it  by  a  transverse  line.  The  order 
contained  no  direct  finding  that  the  sides  of  the 
highway  were  respectively  in  H.  and  W.,  but  the 
«tatute  form  was  correctly  followed.  On  an  in- 
dictment for  non-repair  of  the  part  allotted  to 
H. : — Held,  that  the  justices  must  be  taken  to 
haye  considered  the  question  whether  or  not  part 
of  the  highway  was  in  H.,  and  to  have  decided 
by  their  order  that  it  was ;  and  that  the  fact 
could  not  be  questioned  on  the  trial  of  an  in- 
dictment, the  subject-matter  being  within  the 
jurisdiction  of  the  justices,  and  their  finding  of 
the  fact  conclusive.  Reg.  v.  Hickley^  7  Q.  B. 
880 ;  2  New  Sess.  Gas.  117  ;  14  L.  J.,  M.  C.  177  : 
9  Jur.  1075. 


A^udieation  that  Street  it  a  Highway.] 


— ^An  application  to  justices  by  a  local  board 
under  the  Public  Health  Act,  1875,  (or  the  re- 
covery of  a  proportion  of  the  expenses  of  sewer- 
ing a  street  rrom  the  owner  of  premises  abutting 
thereon,  was  dismissed  by  the  justices,  on  the 
ground  that  the  street  was  a  highway  repairable 
by  the  inhabitants  at  large.  The  local  board 
fiome  years  afterwards  made  an  application 
against  the  same  person  for  the  recovery  of  a 
proportion  of  paving  expenses  subsequently  in- 
curred in  respect  of  the  same  street,  and  a 
stipendiary  magistrate  made  an  order  for  the 
pajment  of  such  expenses : — Held,  that  the  ad- 
judication of  the  justices  that  the  street  was  a 
highway  repairable  by  the  inhabitants  at  large 
on  the  first  application  was  beyond  the  jurisdic- 
tion of  such  justices,  which  was  only  to  mijce  or 


refuse  the  order  for  the  expenses  claimed,  and 
that,  therefore,  such  adjudication  on  the  first 
application  did  not  estop  the  local  board  from 
claiming  the  expenses  they  claimed  on  the 
second  application,  and  consequently  that  the 
magistrate  might  make  the  order  which  he  made 
for  their  payment.  Beg.  v.  HutchirUf  6  Q.  B.  D. 
300  ;  60  L.  J.,  M.  C.  36  ;  44  L.  T.  364  ;  29  W.  R. 
724  ;  45  J.  P.  604— C.  A.  And  see  Reg.  v. 
FairiCj  8  Bl.  &  Bi.  486  ;  Xeane  v.  Reynolds^ 
2  El.  &  Bl.  748. 


Awarding  Damages.] — W.  was  injured  by 


the  furious  driving  of  the  defendants'  servant. 
The  driver  was  summoned  by  the  police,  and  W. 
attended  as  a  witness.  The  driver  was  fined, 
and  was  ordered  by  the  magistrate  to  pay  to  W. 
bl.  by  way  of  compensation  under  the  provisions 
of  6  &  7  Vict,  c  86,  s.  28.  He  was  asked  by  the 
magistrate  if  that  sum  would  compensate  him, 
and  he  said  it  would  not,  but  nevertheless  he 
took  it.  In  a  subsequent  action  for  damages  by 
W.  against  the  driver's  employers  : — Held,  that 
the  order  of  the  magistrate  was  a  bar  to  the 
action,  inasmuch  as  W.  must  be  taken  to  have 
accepted  the  bl.  in  full  satisfaction  of  his  claims 
in  respect  of  his  injuries.  Wright  v.  London 
Oeneral  Omnibus  Company,  2  Q.  B.  D.  271 ;  46 
L.  J.,  Q.  B.  429  ;  36  L.  T.  590 ;  25  W.  R.  647. 


9.  Convictions. 

a.  BfTeot  and  Nature. 

Quashing  at  Seiiioni.] — Justices  in  quarter 
sessions,  having  by  an  order  good  on  the  face  of 
it  quashed  a  conviction  made  under  12  &  13  Vict, 
c.  92,  s.  2,  there  was  a  conflict  of  eyidence  as  to 
whether  the  conviction  was  quashed  on  a  point 
of  form,  but  it  appeared  that  the  order  was  made 
after  hearing  the  opening  statement  of  Uie 
counsel  for  the  respondent : — Helcl,  that  the 
court  could  not  quash  the  order.  Reg.  v.  Colam, 
26  L.  T.  561 ;  20  W.  B.  331. 

The  sessions  have  the  power  of  quashing  an 
indictment  for  forcible  entiy.  riot,  and  assault, 
before  plea.  Reg.  v.  mison,  6  Q.  B.  620 ;  14 
L.  J.,  M.  C.  3. 

Defect  in—- Bight  of  Justices  to  iubstitnte 
Fresh  Conyiction.] — When  justices  have  con- 
victed for  an  offence  unknown  to  the  law,  and 
have  returned  the  conviction  to  the  derk  of  the 
peace,  the  court  will  allow  a  rule  for  a  cer- 
tiorari to  go,  notwithstanding  that  the  justices 
in  shewing  cause  against  such  rule  return  a 
corrected  record  of  the  conviction,  shewing  such 
conviction  to  have  been  properly  made.  Austin^ 
Ex  parte,  50  L.  J.,  M.  C.  8  j  44  L.  T.  102  ;  45 
J.  P.  802. 


Before  Filing  with  Clerk  of  the  Peace.  J 


— K.  was  charged  with  opening  his  premises  for 
sale  of  intoxicating  liquors  on  Sunday  within 
the  prohibited  hours,  and  was  convicted  and 
fined  6/.,  and  also  13«.  Qd.  for  costs.  The  convic- 
tion, when  drawn  up,  contained  no  clause  of 
distress,  but  ordered  imprisonment  in  default  of 
payment.  Semble,  the  justices  might  draw  up  a 
fresh  conviction  containing  the  clause  of  distress, 
any  time  before  filing  it  with  the  clerk  of  the 
peace.    Kenyon,  Ex  parte,  45  J.  P.  303. 

Power  of  Quarter  SessionB  to  Amend.] — 
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W.  was  conyicted  by  justices  for  sending  a 
diseased  cow  by  railway,  and  fined  202.,  and  the 
clerk,  in  drawing  np  conviction,  inserted  a 
clause,  that  in  ddault  of  payment,  W.  be  im- 
prisoned for  three  months.  W.  appealed  to 
quarter  sessions,  the  grounds  of  appeal  being, 
that  the  justices  had  no  power  to  order  imprison- 
ment for  more  than  two  months,  and  the  respon- 
dents asked  the  quarter  sessions  to  amend  the 
conviction  'and  insert  two  months,  which  was 
done : — Held,  that  the  quarter  sessions,  under 
12  &  13  Vict.  c.  45,  s.  7,  if  satisfied  that  the  word 
"  three  "  had  been  inserted  by  mistake,  had  power 
to  direct  the  amendment.  Jleg.  v.  Walker^  45 
J.  P.  682. 

Change  of  Opinion.] — Two  justices  convicted 
A.  of  trespass  in  pursuit  of  game.  B.  was  after- 
wards charged  with  the  same  offence,  and  ac- 
quitted by  two  of  the  magistrates  who  decided 
the  former  case  and  a  thinl.  The  former  con- 
viction was  then  reversed  by  two  of  the  three 
justices.  No  conviction  having  been  drawn  up  : 
— Held,  that  there  was  a  locus  poenitentiss  in  the 
justices,  which  they  took  advantage  of  when 
they  changed  their  opinion.  Janes  v.  Williamsj 
46  L.  J.,  M.  C.  270 ;  36  L.  T.  559.  A7id  tee  cages 
antCf  col.  1123. 

Upon  Warrant  illegally  israed.] — H.,  a  police 
constable,  procured  a  warrant  to  be  illegally 
issued,  without  a  written  information  or  oath, 
for  the  arrest  of  S.,  upon  a  charge  of  "  assaulting 
and  obstructing  him,  H.,  in  the  discharge  of  his 
duty."  Upon  such  warrant  6.  was  arrested  and 
brought  before  justices,  and  was,  without  objec- 
tion, tried  by  them  and  convicted.  H.  was  after- 
wards indicted  for  perjury  committed  on  the 
said  trial  of  S.,  and  convicted  : — Held,  that  H. 
was  rightly  convicted,  notwithstanding  that 
there  was  neither  written  information  nor  oath 
to  justify  the  issue  of  the  warrant,  and  that  the 
justices  had  jurisdiction  to  hear  the  charge, 
though  the  warrant  upon  which  the  accused  was 
brought  before  them  was  illegal.  Reg,  v.  Hughes, 
4  Q.  B.  D.  614 ;  48  L.  J.,  M.  C.  151 ;  40  L.  T. 

685; 

When  Conviotion  for  Two  Offenoes  cannot  be 
snitained.]— On  the  11th  of  March,  1871,  an 
order  of  justices  was  made  on  E.  and  his  partners, 
in  the  trade  of  a  dyer,  to  cease  to  send  forth 
black  smoke  from  a  certain  chimney,  imder  the 
Nuisances  Removal  Act,  1855,  s.  12,  with  liberty 
to  the  informant  to  enter  on  default  and  do  what 
was  necessary  to  execute  the  order.  On  the  14th 
of  March,  1874,  a  further  order  was  made  under 
the  same  section  that  they  should  discontinue 
the  nuisance,  and  that  its  recurrence  should  be 
prohibited.  On  the  Ist  of  May,  1875,  E.  was 
convicted  under  s.  13  for  disobeying  the  order  of 
abatement  of  the  11th  of  March,  1871,  and  on  the 
same  day  was  also  convicted  of  disobeying  the 
order  of  prohibition  of  the  14th  of  March,  1874. 
Both  convictions  proceeded  on  the  evidence  that 
on  one  day  black  smoke  issued  from  £.*6  chimney : 
— Held,  that  both  convictions  could  not  be 
maintained.  Eddleston  v.  Barnes,  1  Ex.  B.  67  ; 
45  L.  J.,  M.  C.  73  ;  34  L.  T.  497. 

An  adjudication  '*  for  the  said  offence,"  where 
there  are  two  distinct  offences  charged  in  the  in- 
formation, is  bad.    Rex  v.  Solomons,  1  T.  R.  249. 

When  a  party  is  summarily  convicted  at  one 
^imc  of  several  distinct  off ences,  the  justices  have 


power,  under  11  &  12  Vict.  c.  43,  s.  25,  to  award 
that  the  imprisonment  under  one  or  more  of  the 
convictions  shall  commence  at  the  expiration  of 
the  sentences  previously  pronounced.  Reg.  v. 
Cuthush,  2  L.  R.,  Q.  B.  379  ;  36  L.  J.,  M.  C.  70 ; 
16  L.  T.  282 ;  15  W.  R.  742  ;  10  Cox,  C.  C.  489  j 
8  B  &.  S.  319,  sub  nom.  Pains,  In  re, 

m 

Several  Offenders.] — A  conviction  of  A.  and  B. 
for  an  offence,  several  in  its  nature  (as  an  assault 
under  9  Geo.  4,  c  31),  adjudging  that  they,  A. 
and  B.,  for  their  offence,  do  foif eit  ^e  sum  of, 
&c.,  and  in  default  of  payment  be  imprisoned  for 
the  space  of,  &c.,  is  bsMd,  inasmuch  as  the  penalty 
ought  to  be  imposed  on  the  parties  severally  and 
not  jointly.  Morgan  v.  Brown,  6  N.  &  M.  67  ;  4 
A.  &  E.  515  ;  1  H.  &  W.  717. 

A  conviction  under  1  &  2  Will,  4,  c.  32,  s.  30, 
included  four  persons,  and  adjudged  each  of  them 
to  forfeit  and  pay  the  sum  of  21.  each,  &c.,  and 
if  the  said  sums  be  not  paid,  that  each  of  them, 
C,  B.,  W.  and  S.,  so  making  default,  diould  be 
imprisoned  for  one  month,  unless  the  said  several 
sums,  and  the  costs  and  chaiges  of  conveying 
each  of  them,  C,  B.,  W.  and  S.,  so  making  de- 
fault, to  the  said  gaol,  should  be  sooner  paid  : — 
Held,  that  the  conviction  made  each  defendant 
liable  to  be  imprisoned  until  he  had  paid  the 
penalty,  and  the  expense  of  conveying,  not  only 
himself,  but  the  other  persons  convicted,  and 
was  therefore  bad,  and  that  this  was  not  a  case 
in  which  to  exercise  the  power  of  amendment^ 
under  12  &  13  Vict.  c.  45,  s.  7.    Reg.  v.  Oridland, 

7  EL  &  Bl.  853  ;  27  L.  J.,  M.  C.  28  ;  3  Jur.,  N.  S. 
1213. 

Cnmnlatiye  Fenalties.] — ^A  conviction  under 
19  Geo.  2,  c.  21,  s.  1,  that  the  defendant  did 
"  pro&mely  curse  one  profane  curse  "  (setting  it 
out)  "  twenty  several  times  repeated,"  and  ad- 
judging him  "  for  his  said  offence  "  to  forfeit  the 
sum  of  21.,  being  a  cumulative  penalty  at  the 
rate  of  2«.for  each  repetition  of  the  oath,  is  good. 
Reg.  V.  Soott,  4  B.  &  S.  368  ;  33  L.  J.,  M.  C.  15  ; 

8  L.  T.  662. 

Under  what  Statutes.] — ^A  person  was  sum- 
moned under  10  &  11  Vict.  c.  89  (Towns  Police 
Clauses  Act),  s.  29,  on  a  charge  of  drunkenness 
and  riotous  behaviour.  The  justices  held  the 
riotous  behaviour  not  proved,  but  convicted  him 
of  drunkenness,  and  fined  him,  under  21  Jac.  1,. 
c.  7,  s.  3 : — Held,  that  the  conviction  was  bad,  and 
the  defect  was  not  one  which  could  be  cured 
under  11  &  12  Vict.  c.  43,  s.  1.  Martin  v.  Prid- 
geon,  1  El.  &  El.  778  ;  28  L.  J.,  M.  C.  179 ;  6 
Jur.,  N.  S.  894 ;  7  W.  R.  412 ;  S.  P.,  Soden  v, 
Cray,  7  L.  T.  324.    And  cases,  ante,  coL  1203. 

When  Yoid.]— After  a  rogue  and  vagabond 
had  been  committed  under  17  Geo.  2,  c.  5,  to  the 
sessions,  and  they,  adjudging  him  to  be  a  ro^e 
and  vagabond,  had  ordered  him  to  be  further  im- 
prison^  and  kept  to  hard  labour  for  six  months, 
and  to  be  publicly  whipped  during  that  time,  and 
that  after  the  expiration  of  his  imprisonment  he 
should  be  "  sent  and  employed  in  his  Majesty'^ 
service,  pursuant  to  the  statute,"  &c»: — Held» 
that  the  whole  formed  one  sentence,  and  such 
order  being  defective  in  the  latter  part  for  want 
of  adjudicating  whether  the  party  was  to  serve 
his  Majesty  by  sea  or  land,  as  discriminated  in 
the  statute,  the  conviction  was  quashed,  though 
the  former  part  of  the  sentence,  adjudging  the 
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"  rogae  and  vagabond  to  be  whipped,"  was  valid. 
Jtex  V.  PatoJiett,  6  East,  339  ;  1  Smith,  647. 

Where  a  maltster  had  by  collusion,  and  for  the 
plumose  of  exonerating  himself  from  penalties 
under  the  revenue  laws,  procured  a  conviction  of 
one  of  his  servants,  for  the  same  offence  which 
he  had  himself  committed,  and  a  certificate  of 
two  justices,  which  operated  as  a  discharge  of 
himself,  the  court,  upon  certiorari,  quashed  the 
conviction.  JReg,  v.  ChUlyardy  12  Q.  B.  527 ;  17 
L.  J.,  M.  C.  153  ;  12  Jur.  655, 

A  conviction  by  two  justices  under  17  Geo.  2, 
c.  38,  upon  compUint  of  the  overseers  of  a  parish 
against  the  late  overseer  for  refusing  and  n^lect- 
ing  to  deliver  over  to  them  a  certain  book  belong- 
ing to  the  parish*,  convicting  him  of  the  offence, 
and  adjudging  that  "  he  should  be  committed  to 
the  common  gaol,  to  be  safely  kept  untH  he  should 
have  yielded  up  all  and  every  the  books  concern- 
ing his  office  of  overseer,  belonging  to  the  parish," 
is  void  as  to  the  adjudication  respecting  the 
imprisonment,  for  excess,  the  some  extending 
beyond  what  was  previously  required  of  the  per- 
son convicted ;  and  a  warrant  of  commitment, 
founded  on  this  conviction,  and  directing  the 
gaoler  to  keep  him,  in  the  terms  of  the  adjudica- 
tion, is  void  in  toto.  Oroome  v.  Forrester,  5 
M.  &  S.  314. 

A  judgment  upon  a  conviction,  to  be  im- 
prisoned for  a  month,  to  ask  pardon  and  advertise 
it,  is  void.    Bex  v.  Collier,  1  Wils.  332. 

Award  and  Diftribntion  of  Penaltief.] — Where 
justices  are  required  by  a  penal  statute  to  dis- 
tribute the  penalty  on  conviction  among  certain 
persons  according  to  their  discretion,  an  adjudica- 
tion that  the  forfeiture  "  be  disposed  of  as  the  law 
directs,"  is  bad,  and  the  court  will  quash  the 
conviction.    Rex  v.  JDimpsey,  2  T.  R.  96. 

The  42  Geo.  3,  c.  119,  against  illegal  lotteries, 
directing  the  penalty  to  be  distributed,  one- 
third  to  the  king,  one-third  to  the  informer,  and 
one-third  to  "the  person  apprehending  or  se- 
curing the  offender,"  a  conviction  directing  the 
penalty  to  be  distributed  as  the  "  law  directs," 
without  ascertaining  to  whom  the  last  third  is  to 
be  paid  (the  person  being  uncertain),  was  bad. 
Bex  V.  Seale,  8  East,  568. 

In  -summary  convictions  by  justices  of  the 
peace,  if  any  discretionary  power  is  reserved  to 
the  justices  relative  to  the  application  of  the 
penalty,  the  conviction  should  shew  in  what 
maimer  they  have  exercised  it ;  but  where  the 
application  of  the  penalty  is  fixed  by  law,  it  is 
enough  to  say  that  they  award  the  penalty  to  be 
applied  as  the  law  directs.  Boothroyd,  In  re,  2 
New  Sess.  Gas.  251  ;  15  M.  &  W.  1 ;  15  L.  J., 
M.  C.  57;  10  Jur.  117. 

.  A  conviction,  adjudging  a  distribution  of  part 
•  of  a  forfeiture  (which  a  statute  says  shall  be 
paid  to  the  overseers  of  the  poor  of  the  parish, 
lor  the  use  of  the  poor  of  the  parish)  to  the  over- 
seers of  the  poor  of  a  township,  cannot  be  sup- 
ported.   Rex  V.  Priest,  6  T.  R.  538. 

Where,  in  a  conviction,  the  evidence  stated 
that  a  theatre  was  in  the  parish  of  Lambeth,  and 
the  adjudication  of  the  penalty  was  to  the  poor 
of  the  parish  of  St.  Mary,  Lambeth  : — Held,  to 
be  no  variance,  it  not  appearing  that  there  were 
two  distinct  parishes  so  named.  Bex  v.  Qlossop, 
4  B.  &  A.  616. 

An  adjudication  by  police  magistrates,  under 
12  Geo.  2,  c.  28,  that  the  forfeiture  shall  be  dis- 
tributed as  that  act  directs,  L  e.,  one-third  to  the 


informer  and  the  rest  to  the  poor  of  the  parish, 
is  good,  notwithstanding  the  32  Geo.  2,  c.  53,  s.  5, 
directs  penalties  levied  before  them,  except  the 
informer's  share,  to  be  paid  to  an  officer  appointed 
by  that  statute ;  for  it  presupposes  a  convic- 
tion under  the  old  act.  Bex  v.  Liston,  5  T.  R. 
338. 

A  conviction  following  the  form  given  in  39 
Geo.  8,  c.  79,  s.  15,  was  sufficient,  though  the 
name  of  the  informer  (to  whom,  by  the  statute, 
half  the  penalty  impost  is  payable)  nowhere 
appeared  therein.  Beg,  v.  Johnson,  2  New  Sess. 
Gas.  170  ;  8  Q.  B.  102  ;  16  L.  J.,  M.  C.  7  ;  9  Jur. 
1010. 

A  conviction  under  3  Geo.  4,  c.  126,  s.  41,  ad- 
judged that  "  B.  hath  forfeited  for  the  said  offence 
22.  2s, : " — Held,  that  it  was  not  necessary  that 
payment  of  the  penalty  should  be  adjudged. 
Barnes  v.  White,  1  C.  B.  192  ;  1  New  Sess.  Gas. 
504 ;  14  L.  J.,  M.  C.  65 ;  9  Jur.  181. 

A  conviction  for  killing  a  pheasant  contrary  to 
1  &  2  Will.  4,  c.  32,  s.  3,  following  the  form  jn 
schedule  (I  2)  to  11  &  12  Vict,  c  43,  adjudged 
the  offender  to  forfeit  and  pay  a  penalty,  "  to  be 
paid  and  applied  according  to  law."  By  1  &  2 
Will.  4,  c.  32,  s.  37,  and  by  5  &  6  WiU.  4,  c.  20, 
the  penalty  is  directed  to  be  paid,  one  half  to  the 
informer  and  one  half  to  some  one  of  the  over- 
seers of  the  poor,  or  to  some  other  officer  (as  the 
convicting  justice  or  justices  may  direct)  of  the 
parish  in  which  the  offence  shall  have  been  com- 
mitted : — Held,  that  the  conviction  was  sufficient 
by  virtue  of  11  &  12  Vict.  c.  43,  ss.  17,  32,  being 
in  the  form  given  by  the  schedule  referred  to  in 
s.  17,  though  it  did  not  in  terms  distribute  the 
penalty,  nor  name  the  informer  or  the  overseer 
to  whom  the  penalty  was  to  be  paid.  Beg.  v. 
Hyde,  7  EL  &  BL  859,  n. ;  21  L.  J.,  M.  C.  94  ;  16 
Jur.  337. 

The  9  Geo.  4,  c.  31,  s.  27,  directed  that  a  fine 
which  may  be  imposed  bv  the  convicting  justices 
for  the  offence  against  that  act  shall  be  paid  to 
some  one  of  the  overseers  of  the  poor,  or  to  some 
other  officer  of  the  parish,  in  which  the  offence 
was  committed,  to  be  by  such  overseer  or  officer 
paid  over  to  the  use  of  the  general  rate  of  the 
county  in  which  such  parish  shall  be  situate ; — 
Held,  that  a  conviction,  which  directed  the  fine 
to  *'  be  paid  to  the  treasurer  of  the  county  of  G., 
in  which  the  offence  was  committed,  to  be  by 
him  applied  accon^g  to  the  direction  of  the  > 
statute  in  such  case  made  and  provided,"  was 
bad.  Chaddoek  v.  Wilbraham,  3  New  Sess.  Gas. 
227  ;  6  C.  B.  645  ;  17  L.  J.,  M.  G.  79  ;  12  Jur. 
136. 

Committal  on  Kon-payment.] — The  justices 
need  not,  upon  the  conviction,  adjudge  that  if 
the  penalty  is  not  forthwith  paid  the  offender 
shall  be  committed,  &c.,  but  may,  after  affirmance 
of  the  conviction  upon  appeal,  commit  the  of- 
fender for  refusing  to  pay  the  penalty.  Bex  v. 
Helps,  3  M.  &  S.  331. 

The  penalties  imposed  by  the  1  &  2  Geo.  4, 
c.  118,  s.  40,  were  directed  to  be  distributed,  one- 
half  to  the  receiver  therein  mentioned  and  the 
other  to  such  persons  as  the  convicting  justices 
shall  direct ;  and  it  gave  no  appeal  to  the  sessions. 
Where,  therefore,  a  prisoner  was  committed 
under  a  warrant  of  execution,  which  recited  that 
he  had  been  convicted,  for  two  months,  or  until 
he  paid  a  penalty  of  51.  for  an  offence  under  a  33, 
without  stating  how  the  penalty  was  to  be  dis- 
tributed and  to  whom  paia ;  the  court  refused  to 
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discharge  him  out  of  custody,  as  the  warrant  did 
not  require  the  same  certainty  as  a  conviction  ; 
and  the  court  was  bound  to  presume  there  had 
been  a  legal  conviction  to  found  the  warrant. 
Jteof  V.  Rogerij  1  D.  &  R.  156. 

A  party  was  summoned  to  answer  a  chaige  of 
assault,  but  did  not  appear  according  to  the 
exigency  of  the  summons,  and  thereupon  the 
justices  heard  the  evidence  in  support  of  the 
charge,  and  convicted  the  party,  adjudging  him 
to  pny  a  fine  and  costs  immediately.  The  con- 
viction, which  was  in  the  form  given  in  9  Qeo.  4, 
c.  31,  8.  35,  ordered  the  party  to  pay  the  fine  to 
the  overseer,  to  be  handed  over  to  the  county 
rate.  The  fine  and  costs  not  having  been  paid, 
the  justices,  on  Uie  same  day,  before  any  demand, 
ordered  him  to  be  committed  to  the  house  of 
correction : — Held,  that  inasmuch  as  9  Geo.  4, 
c.  31,  s.  27,  empowered  the  justices  to  commit  if 
the  fine  "  shall  not  be  paid  either  immediately 
after  the  conviction  or  within  such  period  as  the 
said  justices  shall  appoint,"  and  they  had  ordered 
it  to  be  paid  immediately,  they  were  authorized, 
upon  non-payment,  to  order  the  committal  of 
the  party  before  any  demand,  and  without  a 
summons  to  shew  cause  why  he  should  not  be 
committed.  Arnold  v.  lyimsdaU^  2  El.  &  Bl. 
680  ;  22  L.  J.,  M.  C.  161  ;  17  Jur.  1167. 

Drawing  up  and  Filing.] — Justices  are  bound 
by  11  &  12  Vict.  c.  43,  s.  14,  to  lodge  with  the 
clerk  of  the  peace  all  summary  convictions  which 
take  place  before  them,  in  order  that  the  same 
may  be  filed  among  the  records  of  tJie  quarter 
sessions.  Ilayward,  Ex  parte^  3  B.  &  S.  646  ; 
32  L.  J.,  M.  C.  89  ;  9  Jur.,  N.  S.  820 ;  7  L.  T. 
622  ;  11  W.  R.  268. 

A  mandamus  does  not  lie  to  their  clerk  for 
this  purpose,  even  though  he  may  have  received 
the  fees  for  drawing  up  such  convictions.    Ih, 

A  justice  cannot  draw  up  and  return  to  the 
sessions  a  corrected  record  of  a  summary  convic- 
tion, after  the  first  record  has  been  quashed  by 
the  court.  Chancy  v.  Pay  tie,  1  Q.  B.  712  j  1 
G.  &  D.  348  ;  6  Jur.  79. 

Quashing  for  Matter  of  Form.]— Quashing  a 
conviction  on  a  penal  statute,  for  mere  matter  of 
form  at  sessions,  is  not  an  acquittal  of  the  defen- 
dant, so  as  to  conclude  the  case  against  any 
•further  inquiry  in  the  Court  of  K.  B.  Rex  v. 
Ridgway,  1  D.  &  R.  132  ;  5  B.  &  A.  627. 

Effect  in  Svidenee.]— Upon  the  trial  of  an  in- 
dictment for  a  nuisance  at  common  law  in 
carrying  on  a  trade,  a  summary  conviction  under 
16  &  17  Vict.  c.  128,  s.  1,  for  carrying  on  the 
same  trade  so  as  to  occasion  noxious  effluvia, 
**  without  using  the  best  practicable  means  of 
preventing  or  counteracting  the  smoke  or  other 
nnnoyance,"  is  not  admissible.  Reg.  v.  Fairie, 
8  Bl.  &  Bl.  486  ;  4  Jur.,  N.  S.  300. 

Trespass  for  pulling  down  a  cottage.  The 
plaintifE  was  convicted  by  justices  for  an  en- 
croachment on  a  highway.  The  defendant,  who 
was  a  surveyor  of  the  highways,  pulled  down  the 
cottage,  which  was  what  the  conviction  referred 
to,  but  which  was  not  in  fact  on  encroachment 
within  the  meaning  of  the  act.  No  warrant 
issued  directing  defendant  to  do  the  act : — Held, 
that  the  6  &  6  Will.  4,  c.  60,  s.  69,  requires  the 
surveyor  to  execute  a  conviction  under  that  act 
by  pulling  down  the  encroachment,  though  there 
is  no  warrant,  and  that  consequently  the  convic- 


tion, though  not  itself  correct,  was  a  defence  to 
this  action,  as  the  defendant  was  shewn  to  be  in 
the  position  of  a  person  bound  to  execute  the 
judgment  of  a  tribunal  of  competent  jurisdiction. 
Keane  v.  Reynolds,  2  £1.  &  Bl.  748.  See  also 
Reg,  V.  Hickley,  7  Q.  B.  880 ;  14  L.  J.,  M.  C. 
177 ;  Reg,  v.  Hntchint,  6  Q.  B.  D.  300;  50  L.  J., 
M.  C.  36  ;  44  L.  T.  364  ;  29  W.  R.  724. 


b.  Form. 

DTnder  11  ft  12  Viet.  e.  48.1— The  forms  of  con- 
victions given  in  the  schedule  of  the  11  &  12 
Vict.  c.  43,  apply  to  aU  cases,  and  convictions 
drawn  up  in  such  of  the  forms  as  are  applicable 
to  the  particular  case  are  sufficient.  Reg,  v. 
Hyde,  7  El.  &  Bl.  869,  n.  ;  21  L.  J.,  M.  C.  94 ; 
16  Jur.  337. 

Before  this  Stotnte.]— The  3  Geo.  4,  c  23, 
gave  a  general  form  for  all  summary  convictions 
where  no  form  was  given  by  the  acts  themselves, 
but  it  did  not  cure  an  omission  in  a  conviction 
of  the  statement  of  a  circumstance  necessary  to 
constitute  the  offence.  Rex  v.  Walth,  3  N.  &  M. 
632. 

Following  Btatntei.] — ^Where  an  act  of  par- 
liament gives  the  form  of  conviction  for  any 
offence  prohibited  by  the  act,  that  form  must  be 
followed  ;  and  a  warrant  granted  on  a  convic- 
tion drawn  up  in  any  other  form  is  illegal,  and 
the  justice  and  those  acting  under  it  are  tres- 
passers. Damon  v.  Gill,  1  Kast,  64 ;  8.  P.,  Oo9$ 
V.  Jackson,  3  £sp.  198. 

A  conviction  stated  that  the  defendant  **  unlaw- 
fully by  threats  endeavoured  to  force  one  J., 
who  was  then  and  there  a  workman  hired  in  his 
trade  and  business  of  a  mason  by  P.,  to  depart 
from  his  said  hiring,  contrary  to  6  Geo.  4,  c.  129  :  '* 
— Held,  that,  as  tibe  offence  was  stated  in  the 
words  of  the  act  creating  it,  the  conviction  was 
valid  by  2  &  3  Vict.  c.  71,  s.  48,  and  that  it  need 
not  set  out  the  threats,  or  shew  to  whom  they 
were  addressed.  Perham,  In  re,  6  H.  &  N.  30  ; 
29  L.  J.,  M.  C.  33  ;  6  Jur.,  N.  6.  1221 ;  S,  P. 
and  8.  C,  29  L.  J.,  M.  C.  31 ;  6  Jur.,  N.  S.  1212. 

A  conviction  on  a  statute,  on  the  face  of  it 
not  pursuing  the  provisions  of  the  statute,  nor 
shewing  that  any  offence  has  been  committed,  is 
bad.     Gimhert  v.  Coyney,  M*Clel.  &  Y.  469. 

In  an  action  against  a  justice  for  false  im- 
prisonment, who  justified  under  a  conviction 
under  the  Vagrant  Act  (6  Geo.  4,  c.  83)  : — Held, 
that  the  conviction  was  not  vitiated  by  the  omis- 
sion of  the  word  "  part"  before  "  of  Great  Britain  " 
in  the  recital  of  the  title  of  the  statute,  as 
directed  in  the  form  given  by  the  act.  J\1xoh 
V.  Nanney,  1  G.  &  D.  370 ;  1  Q.  B.  747  ;  6  Jur. 
389. 

Held,  also,  that  pursuing  that  form,  it  was  not 
necessary  to  state  the  evidence  on  which  the  con- 
viction proceeded.    Ih, 

The  description  of  an  act  in  a  conviction,  as 
having  been  passed  in  the  26th  year  of  the  king's 
reign,  when  in  fact  the  parliament  in  which  the 
act  was  passed  was  continued  by  prorogation 
from  the  24th  to  the  25th  year  of  the  reign,  is 
not  a  misdescription  nor  a  ground  of  objection. 
Rex  V.  Windsor,  2  Chit.  613. 


**  Intent."] — Where  an  act  is  made  punish- 
able by  statute  on  summary  conviction,  which 
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set  may  be  lawful  if  perfonned  under  oer- 
tain  circumstances,  those  circumstances  ought 
to  be  negatived  in  the  conviction.  When  the 
proof  must  negative  such  circumstances,  the 
allegation  in  the  conviction  ought  to  do  the 
same ;  and  in  such  cases  a  statement  of  the 
offence  in  the  terms  of  the  act  creating  it  is  not 
sufficient.  Fletcher  v.  Calthrop,  I  New  Sess. 
Cas.  629 ;  6  Q.  B.  880 ;  14  L.  J.,  Q.  B.  49 ;  9  Jur. 
205. 

The  9  Geo.  4,  c.  69,  s.  1,  gives  a  summary  con- 
viction if  any  person  **  shall  by  night  unlawfully 
enter  or  be  in  any  land,  either  open  or  inclosed, 
with  any  gun,  &c.,  for  the  purpose  of  taking  and 
destvoying  game."  A  conviction  setting  forth 
that.  C.  did  by  night  **  unlawfully  enter  certain 
inclosed  land,  with  a  net,  for  the  purpose  of 
taking  game,  to  wit,  partridges  and  pheasants, 
contrary  to  the  form  of  the  statute,"  is  bad,  for 
not  stating  the  intent  to  be  to  take  game  there. 
lb. 

The  39  &  40  Geo.  3,  e.  106,  enacts  that  all 
agreements,  in  writing  or  not,  by  any  journey- 
men manufacturers,  for  controlling  any  person 
carrying  on  any  manufacture,  in  the  conduct 
thereof,  &c.,  shall  be  illegal ;  and  it  gives  a  sum- 
mary form  of  conviction,  in  which  the  offence  is 
required  to  be  stated  : — Held,  that  a  conviction 
alleging  generally  that  the  defendants  were  con- 
cerned in  entering  into  a  certain  agreement  for 
the  purpose  of  controlling  A.  without  stating 
what  the  agreement  was  (even  if  a  departure 
from  the  words  of  the  statute  in  stating  the 
agreement  to  be  **  for  the  purpose  of  controlling," 
Ac,  instead  of  "  for  controlling,"  &c.,  would  not 
at  any  rate  have  been  a  fatal  variance),  was  bad. 
Jlex  V.  Nffild,  6  East,  417  ;  2  Smith,  417. 

The  39  &  40  Geo.  3,  c.  106,  s.  4,  enacts  that  all 
persons  who  shall  attend  any  meeting  had  or 
held  for  the  purpose  of  making  or  entering  into 
any  contract,  &c.,  by  that  act  declared  to  be 
illegal,  or  of  entering  into  any  combination  for 
any  purpose  declared  by  that  act  to  be  illegal : 
— Held,  that  a  conviction  for  attending  a  meeting 
^*  for  the  purpose  "  of  carrying  on  a  combination 
*' for  the  purpose"  of  obtaining  an  advance  of 
wages,  correctly  described  the  offence  by  the 
words  "  for  the  purpose,"  though  the  description 
of  the  'offence  referred  to  in  the  fourth  section 
was  described  in  the  third  section  to  be  "  any 
combination  to  obtain,"  the  words  "  for  the  pur- 
pose "  and  "  to  obtain "  being  synonymous. 
Jtex  V.  Bidgvxiy,  1  D.  &  R.  132  ;  5  B.  &  A.  527. 

**  Knowledge."]— The  36  Geo.  3,  c.  60,  s.  2, 
directs  that  no  person  shall  expose  to  sale 
metal  buttons  marked  with  the  word  "gilt" 
(the  same  not  being  really  gilt),  knowing  the 
same  not  to  be  gilt,  under  a  certain  penalty  ;  a 
conviction,  charging  that  the  defendants  did  the 
act  unlawfully  and  fraudulently,  contrary  to  the 
form  of  the  statute,  was  bad,  without  an  express 
eharge  that  they  did  it  knowingly ;  and  such 
defect  was  not  aided  by  a  proviso  in  the  statute, 
"  that  no  conviction  for  any  offence  in  the  act 
should  be  set  aside  for  want  of  form,  or  through 
the  mistake  of  any  fact,  circumstance,  or  other 
matter,  provided  the  material  facts  alleged  were 
proved ; "  for  this,  in  effect,  required  all  material 
facts  to  be  alleged,  and  knowledge  was  a  material 
fact  to  constitute  such  an  offence.  Rex  v.  Jukes, 
&  T.  R.  636. 

Unoertainty.] — A  conviction,  stating  an  offence 


to  have  been  committed  in  the  alternative,  is 
.bad.    Rex  v.  Sadler,  2  Chit.  519. 

Therefore,  a  conviction  on  6  Geo.  4,  c.  108, 
8.  49,  for  being  on  board  a  boat  liable  to  for- 
feiture by  6. 3,  and  having  casks  attached  thereto, 
**  of  the  description  used,  or  intended  to  be  used, 
for  the  smuggling  of  spirits,"  was  quashed  for 
uncertainty.  Rex  v.  Pain,  7  D.  &  R.  678 ;  5 
B.  &  C.  251. 

A  defendant  may  be  convicted  of  several 
offences  in  the  same  conviction.  Rex  v.  Swallow^ 
8  T.  R.  284. 

A  conviction  on  the  excise  laws  against  H.  & 
Co.  could  not  be  supported.  Rex  v.  Harrison, 
8  T.  R.  508. 

Suxplnsage.] — Surplusage  does  not  vitiate  a 
conviction.     Aex  v.  Jefferies,  4  T.  R.  767. 

If  a  conviction  under  31  Geo.  3,  c  21,  s.  4, 
which  enacts  that  all  convictions  against  that 
act  may  be  made  out "  in  the  form  or  to  the 
effect  following  "  (giving  the  form),  contain  all 
the  substantial  pcu*ts  of  that  prescribed,  it  is 
good  though  it  also  contains  something  more. 
Ih. 

If  a  convicting  magistrate  gives  a  proper  date 
to  the  time  of  the  conviction,  upon  the  face  of  it, 
and  afterwards  adds  an  impossible  date  to  the 
time  when  he  set  his  hand  and  seal  to  the  con- 
viction (being  before  the  offence  committed), 
the  latter  may  be  rejected  as  surplusage.  Rex 
V.  Picton,  2  East,  195. 

ConTietion  or  Order.]  —  An  instrument,  in 
which  a  magistrate  states  that  a  party  was 
brought  before  him,  and  is  to  be  punished  in 
pursuance  of  an  act  of  parliament,  is  a  convic- 
tion, and  not  an  order.  Oray,  Ex  parte,  1  New 
Sess.  Cas.  354  ;  8  Jur.  1049. 

Conyietion  or  Warrant.] — The  return  to  a 
habeas  corpus  to  bring  up  B.,  shewed  as  the 
cause  of  B.'s  detention  a  warrant  by  a  justice 
which  recited  in  the  past  tense  that  "B.  was 
this  day  convicted  before  me"  of  an  offence 
against  the  4  Geo.  4,  c.  34,  "  and  I  the  same 
justice  adjudged  that  B.  should  be  committed 
for  two  months  with  hard  labour,"  and  the 
warrant  then  in  the  present  tense  commanded 
the  constables  to  take  and  the  gaoler  to  receive 
B.  The  warrant  did  not  set  forth  the  evidence 
nor  state  that  it  was  taken  in  the  prisoner's 
presence  or  on  oath  : — Held,  that  under  the 
4  Geo.  4,  c.  34,  the  conviction  and  warrant 
might  be  in  one  instrument,  but  might  idso  be 
separate;  that  the  instrument  was  not  a  con- 
viction but  a  warrant  founded  on  a  previous 
conviction,  and  was  therefore  good  in  form. 
Bailey,  In  re,  3  El.  &  Bl.  607  ;  23  L.  J.,  M.  C. 
161  ;  18  Jur.  930. 

Statement  of  Information  before  11  k  12  Yict. 

c.  48.] — It  might  be  stated  in  a  conviction,  that 
the  informer  "  came  and  gave  the  justice  to  be 
informed,"  in  the  past  tense.  Rex  v.  Hall, 
1  T.  R.  320. 

It  was  not  necessary,  in  a  conviction  under 
39  Geo.  3,  c.  79,  s.  15,  that  the  information 
should  be  in  the  name  of  the  attorney  or  solicitor 
general.  Reg,  v.  Johnson,  2  New  Sess.  Cas. 
170;  8  Q.  B.  102;  15  L.  J.,  M.  C.  7  ;  9  Jur. 
1010. 

On  an  information  for  vagrancy,  a  conviction 
stated,  that  the  plaintiff  having  been  brought 
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before  a  justice  of  the  peace,  upon  an  informa- 
tion charging  him  with  having  unlawfully 
returned  to  his  parish  without  a  certificate, 
from  which  he  had  been  legally  removed,  con- 
fessed himself  guilty  of  the  offence: — Held, 
that  the  conviction  was  good  upon  the  i&ce  of 
it,  without  stating  in  it  an  express  act  of 
vagrancy,  it  being  necessary  for  the  party  con- 
victed to  shew  in  his  defence  that  he  had  a 
sufficient  excuse  for  returning,  and  that  he  did 
not  return  in  a  state  of  pauperism.  Mann  v. 
Davers,  3  B.  &  A.  103. 

Evidence.] — It  was  necessaiy  to  set  out  the 
evidence  upon  a.  conviction,  that  the  court 
might  judgB  whether  the  justices  had  done 
right.     Bex  v.  Killetty  4  Burr.  2063. 

And  a  conviction  was  bad,  unless  it  set  forth 
the  evidence.    Bex  v.  Read,  2  Dougl.  486. 

And  the  whole  of  the  evidence  both  for  and 
against  the  defendant.  Rex  v.  Clarke.  8  T.  K. 
220. 

But  in  a  conviction  under  the  Vagrant  Act  (5 
Geo.  4,  c.  33),  which  purports  to  pursue  the  form 
given  by  that  act,  it  is  not  necessary  to  set  out 
the  evidence.  Nixon  v.  Ndnneyt  1  G.  &  D.  370  ; 
1  Q.  B.  747  ;  6  Jur.  389. 

The  justice  is  the  sole  judge  of  the  weight  of 
the  evidence  given  before  him ;  and  the  court 
will  not  examine  whether  or  not  he  has  drawn 
a  right  conclusion  from  the  evidence  ;  but  if  no 
evidence  appeared  on  the  conviction  to  support 
a  material  part  of  the  information,  the  court 
would  quash  the  conviction.  Jtex  v.  Smith  j  8 
T.  R.  588. 

Oaths  of  Witnesaes.] — It  was  not  necessary  to 
state  how  the  witnesses  were  sworn.  Rex  v. 
Seltvay,  2  Chit.  522. 

The  conviction  need  not  state  that  the  magis- 
trate had  authority  to  administer  the  oath. 
Rex  V.  PtctoTtj  2  East,  195. 

A  conviction  stating,  after  the  appearance 
and  plea  of  the  defendant,  that  divers  credible 
witnesses,  to  wit.  A.,  B.,  C,  &c.,  came  before 
the  justices,  upon  their  several  oaths  to  them 
severally  and  respectively,  and  in  the.  presence 
of  the  said  A.,  B.,  C,  &c.,  duly  administered, 
substantially  shewed  that  such  oaths  wore  ad- 
ministered to  the  witnesses  in  the  presence  of 
the  justices.     Rex  v.  Olostopj  4  B.  &  A.  616. 

In  a  conviction  for  causing  to  be  acted,  at  ihe 
Coburg  Theatre,  a  certain  entertainment  of  the 
stage  called  "  Richard  the  Third,"  for  gain  and 
reward,  the  evidence  stated  that  the  defendajit 
was  seen  once  or  twice  at  the  rehearsals  of  that 
play,  that  another  person  was  stage-manager, 
and  that  the  defendant  engaged  a  person  to 
pcif orm  that  character,  and  gave  him  a  cheque 
for  the  amount  of  his  benefit : — Held,  that  this 
>vas  sufficient  to  warrant  the  justices  to  conclude 
that  the  defendant  caused  the  play  of  "  Richard 
the  Third  "  to  be  performed  there.    Ih. 

A  conviction,  after  stating  the  evidence, 
stating,  'thereupon  the  defcn&nt,  on,  &c.,  at, 
&c.,  before  me,  &c.,  by  the  oath  of  one  credible 
witness,  according  to  the  form  of  the  statute,  is 
convicted,"  is  an  adjudication  of  the  justice 
that  he  was  convicted  of  the  offence.  Rex  v. 
Thomjfftan^  2  T.  R.  18. 

Where  a  conviction  under  3  Geo.  4»  c.  110, 
stated  that  A.  was  duly  convicted  before  the 
justice  of  having  been  found  "carrying  and 
conveying "  brandy  liable  to  seizure,  without 


stating  that  he  had  been  convicted  of  that 
offence  "  upon  the  oath  of  a  credible  witness  : " 
— Held,  that  the  conviction  was  bad.  Aldridge, 
Ex  parte,  4  D.  &  R.  83  ;  2  B.  &  C.  600. 

By  1  Jac.  1,  c.  9,  s.  2,  an  innkeeper  permitting 
an  inhabitant  of  the  parish  to  tipple,  was  liable 
to  be  convicted  on  the  oath  of  two  witnesses ; 
that  act  having  expired,  it  was  provided  by  21 
Jac.  1,  c.  7,  that  the  conviction  might  be  made 
on  the  oath  of  one  witness ;  the  1  Car.  1,  c.  4, 
extended  the  same  penalty  to  the  case  of 
strangers,  but  required  proof  by  two  witnesses, 
as  in  1  Jac.  1,  c.  9 ; — Held,  that  a  conviction 
appearing  to  have  been  made  on  the  oath  of  one 
witness,  against  an  alehouse-keeper,  for  suffering 
tippling  in  his  alehouse,  was  bad,  for  not  stating 
whether  the  persons  found  tippling  were  inhabi- 
tants of  the  parish  or  strangers.  Rex  v.  DaWy 
3  B.  &  A.  596. 

Defendant's  Presence.]— A  summaiy  convic- 
tion was  bad  which  did  not  shew  that  the 
evidence  was  given  in  the  presence  of  the  party 
charged.  Re^,  v.  Tordoft,  5  Q.  B.  933  ;  D.  &  M. 
693  ;  13  L.  J.,  M.  C.  145. 

But  if  the  defendant  appeared  and  pleaded 
and  the  evidence  was  g^ven  on  the  same  day,  the 
court  would  intend  that  the  evidence  was  given 
in  his  presence.  Rex  v.  TTiompson,  2  T.  R.  18. 
And  see  Rex  v.  Lovet,  7  T.  R.  152. 

Even  though  it  was  stated  that  the  appearance 
was  at  A.,  and  that  the  evidence  was  given  at  B. 
Rex  V.  Sicallow,  8  T.  R.  284. 

It  was  also  necessaiy  to  state  that  the  witnesses 
were  sworn,  as  well  as  examined,  in  the  defen- 
dant's presence.    Rex  v.  Croiother,  1  T.  R.  125. 

It  was  not  sufficient  to  read  over  the  deposi- 
tions in  his  presence.    Ih, 

But  if  the  defendant  confessed  the  chaige,  the 
irregularity  was  cured.  Rex  v.  Hallf  1  T.  R. 
320. 

Statement  of  Time.]— Whei^  a  penalty  is  to  be 
sued  for,  before  justices  of  the  peace,  within  a 
certain  time  after  the  offence  committed,  it  must 
appear  on  the  face  of  the  evidence  stated  in  a 
conviction  for  such  offence  that  the  prosecution 
was  in  time.  Rex  v.  Woodcock,  7  &Bt,  146 ;  3 
Smith,  286. 

Where  it  appeared  on  the  &ce  of  a  conviction 
for  an  offence  against  the  excise  laws,  that  the 
plaintiff  had  been  summoned  on  the  i20th  Sep- 
tember to  appear  before  a  justice  on  the  30th 
September  ;  and  he  not  appearing  on  that  day,, 
that  the  magistrate  proceeded  to  hear  evidence, 
and  convict^  him  in  a  penalty  of  bl, : — Held, 
that  the  conviction  was  null  and  void,  and  the 
magistrate  liable  to  an  action  for  issuing  a 
distress  warrant,  as  the  4  &  5  Will.  4,  c.  51,  s.  19, 
required  that "  ten  days'  notice  at  least "  should  be 
given  to  the  party  to  appear;  and  the  rule  is  in- 
flexible to  construe  such  limitation  of  time  as  ten 
clear  days.  Mitchell  v.  Ibtter,  4  P.  &  D.  160  ; 
12  A.  k  E.  472  ;  9  D.  P.  C.  527  ;  6  Jur.  70. 


-Where  oontinning  Offisnce*] — ^An  informa- 


tion charged  A.,  under  16  &  17  Vict,  c  119,  s.  3, 
for  that  on  the  5th  of  October,  A.  D.  1860,  and 
on  divers  other  days  and  times  between  the 
5th  of  October  and  the  time  of  laying  the 
information  (November  16),  being  the  occu- 
pier of  a  house,  he  knowingly  and  wilfully  opened, 
kept,  and  used  the  same  for  the  purpose  of  his 
betting  with  persons  resorting  thereto.    He  was 
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conyicted  of  opening,  keeping,  and  using  the 
house  for  the  purpose  aforesaid  on  the  8th 
Kovember  : — Held,  that  whether  or  not  the  in- 
formation correctly  laid  the  offence  as  being 
done  on  the  5th  of  October  and  on  dirers  days 
and  times,  yet  that  the  defect,  if  any,  was  cured 
by  U  &  12  Vict.  c.  43,  s.  1.  Onley  v.  Gee,  7  Jur., 
N.  S.  570  ;  9  W.  R.  662. 

Occupation.]— A  conviction  on  42  Geo.  3, 

c.  38,  8.  30,  stated  that  R.  P.  informed  the  justices 
**that,  at  the  time  of  committing  the  alleged 
offence,  the  defendant  was  a  maltster,  and  that 
he,  on  the  12th  May,  then  last  past,  surveyed  the 
malthouse  of  the  defendant,  and  found  a  floor  of 
malt  in  operation  very  wet,  &c.,  and  the  witness 
merely  said  that  he  surveyed  the  said  malthouse 
with  the  said  R.  P."  Upon  its  being  objected 
that  this  evidence  did  not  prove  the  defendant 
to  have  been  a  maltster  at  the  time  of  the  offence 
committed,  inasmuch  as  the  statement  that  the 
defendant  was  a  maltster  might  refer  to  the  day 
of  ejLamination : — ^Held,  that  such  statement  was 
sufficient  prim&  facie  evidence  that  the  defendant 
was  at  that  time  a  maltster,  for  otherwise  it  could 
not  properly  be  called  his  malthouse,  nor  had  the 
officer  any  authority  to  survey.  Bex  v.  CrU,  7 
East,  389  ;  3  Smith,  377. 

Statement  of  Place.  ]-^A  conviction  purporting 
to  be  made  by  a  justice  "  at  the  public  office  in 
Great  M^lborough-street,  in,"  &c.,  did  not  suf- 
ficiently denote  it  to  have  been  made  by  one  of 
the  police  magistrates  under  42  Geo.  3,  c.  76. 
Bea  V.  Sealej  8  East,  668. 

Jurisdiction.] — A  conviction  of  a  journey- 
man calico  printer  upon  the  39  &.  40  Geo.  8,  c. 
106,  and  41  Geo.  3,  c.  106,  and  41  Geo.  3,  c.  38, 
for  refusing  to  work,  &c.,  was  bad,  for  want  of 
stating  that  his  refusal  to  work,  &c.,  was  made 
within  the  jurisdiction  of  the  convicting  magis- 
trates.   Bex  V.  Hazell,  13  East,  189. 

The  12  Car.  2,  c.  24,  s.  46,  giving  summary 
jurisdiction  in  offences  against  the  excise,  com- 
mitted within  the  limits  of  the  chief  office  of 
excise  in  London,  to  the  chief  commissioneis,  &c.; 
and  "  within  all  or  any  other  the  counties,  cities, 
&c.,  within  this  kingdom,  &c.,  to  two  or  more 
justices  of  the  peace  residing  near  to  the  place 
where  such  offence  shall  be  committed ; "  must  be 
understood  to  be  confined  to  justices  of  the  peace 
of  the  county,  &c.,  wherein  the  offence  was  com- 
mitted :  and  therefore,  if  a  person  was  convicted 
by  two  resident  justices  of  the  peace  under  19  Geo. 
3,  c.  50,  s.  2,  for  having  in  his  custody  and  pos- 
session a  private  and  concealed  still  for  illicit 
distillation,  and  the  evidence  only  shewed  that 
his  house  was  in  the  county,  and  that  the  still 
was  found  concealed  in  the  garden  of  the  house, 
such  garden  not  appearing  to  be  in  the  same 
county,  the  conviction  was  bad.  Bex  v.  Chundler, 
14  East,  267. 

■ 

Acyndication.] — If  a  conviction  does  not  state 
an  adjudication,  it  cannot  be  supported  whether 
Uie  punishment  is  or  is  not  freed  by  statutes. 
Bex  V.  HarrU,  7  T.  R.  238. 

o.  Oosts. 

Payment  by  Parties. ]— The  18  Geo.  3,  c.  19, 
only  applied  to  cases  where  there  was  a  party 


complaining  and  a  party  complained  against, 
and  the  complaint  had  been  heard  and  adjudi- 
cated on  by  the  justices.  George  v.  Cftambert, 
11  M.  &  W.  149  J  2  D.,  N.  S.  783  ;  7  Jur.  836. 

Irroi^ar  Warrant.] — B.  was  convicted  in  a 
penalty  of  21.  and  costs,  and  in  default  of  pay- 
ment two  months'  imprisonment.  He  gave 
notice  of  appeal  and  left  the  court.  A  conviction 
and  warrant  were  afterwards  drawn  up  and 
signed  by  the  magistrates,  in  which  blanks  were 
le3t  for  the  amount  of  the  costs.  The  costs  having 
been  ascertained  by  the  clerk  to  the  magistrates, 
and  inserted  by  him,  the  warrant  issued.  B.  then 
for  the  first  time  became  informed  of  the  amount 
of  the  costs.  In  an  action  by  him  against  the 
magistrates  for  false  imprisonment, — Held,  that 
the  signing  the  conviction  and  warrant  in  blank 
was  an  irregularity,  not  an  excess  of  jurisdiction, 
and  therefore  B.  was  rightly  nonsuited.  Bott 
V.  Ackriryd,  28  L.  J.,  M.  C.  207 ;  6  Jur.,  N.  8. 
1053  ;  7  W.  R.  420. 

Default— Setting  in  Stocki.]— By  29  Car.  2, 
c.  7,  ss.  1,  2,  a  penalty  of  5*.  is  imposed  to  be 
levied  by  distress,  and  in  default  of  such  distress, 
or  in  cases  of  insafficiency  or  inability  to  pay  the 
penalty,  the  offender  is  to  be  set  publicly  in  the 
stocks  for  two  hours.  By  11  &  12  Vict.  c.  43, 
s.  18,  the  amount  of  costs  is  to  be  specified  in  a 
conviction,  and  is  to  be  recoverable  in  the  same 
manner  as  any  penalty  adjudged  by  such  con- 
viction is  to  be  recoverable.  A  conviction  under 
29  Car.  2,  c.  7,  s.  1,  adjudged  the  offender  to 
forfeit  and  pay  5«.  and  11«.  costs,  and  that  the 
several  sums,  If  not  paid,  should  be  levied  by 
distress,  and  in  default  of  sufficient  distress  that 
the  party  convicted  should  be  set  publicly  in  the 
stocKS  by  the  space  of  two  hours,  unless  the 
several  sums  e^ould  be  sooner  paid : — Held,  that 
the  conviction  was  bad,  as  the  justice  was  not 
warranted  in  adjudging  that  the  offender  should 
be  set  in  the  stocks  in  default  of  payment  of  the 
costs,  that  not  being  a  method  provided  by  29 
Car.  2,  c.  7,  for  recovering  the  pecuniary  penalty, 
but  a  substituted  punishment.  Beg.  v.  Barton, 
3  New  Se8&  Cas.  470 ;  12  Q.  B.  389 ;  18  L.  J., 
M.  C.  56  ;  13  Jur.  232. 

ScToral  Offenders.] — ^A  conviction  under  1  &  2 
Will.  4,  c.  32,  s.  30,  included  four  persons  and 
adjudged  each  of  them  to  forfeit  and  pay  the  sum 
of  2L  each,  &c.,  and  if  the  said  sums  be  not  paid, 
that  each  of  them,  C. ,  B.,  W.,  and  S.,  so  making 
default,  should  be  imprisoned  for  one  month, 
unless  the  said  several  sums  and  the  costs  and 
charges  of  conveying  each  of  them,  C,  B.,  W.,  and 
S.,  so  making  default,  to  the  said  gaol,  should  be 
sooner  paid  : — Held,  that  the  conviction  made 
each  defendant  liable  to  be  imprisoned  until  he 
had  paid  the  penalty,  and  the  expense  of  con- 
veying not  himself  only,  but  the  other  persons 
convicted,  and  was  therefore  bad,  and  that  this 
was  not  a  case  to  exercise  the  power  of  amend- 
ment under  12  &  13  Vict.  c.  45,  s.  7.  Beg,  v. 
Cridland,  7  EL  &  Bl.  853  ;  27  L.  J.,  M.  C.  28  ;  a 
Jur.,  N.  S.  1213. 

Impecanious  Prisoners— Payment  by  Comity 
under  Prisons  Act,  1877.] — Expenses  of  convey- 
ing impecunious  prisoners  to  prison  are  payable 
under  s.  4  of  the  Prisons  Act,  1877,  by  the  secretary 
of  state  and  not  by  the  county.  Mullins  v.  Surrey 
iTrearurer^,  7  App.  Cas.  1 ;  51  L.  J.,  Q.  B.  145 ; 
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45  L.  T.  626 ;  30  W.  R.  157  ;  46  J.  P.  276 ;  16 
Cox,  C.  C.  9— H.  L.  (E.). 

Costs  of  DiBtresf— 11  ft  18  Yiot.  o.  48,  ff.  19, 

21,  26.] — Where  an  act  gives  power  to  a  magis- 
trate, on  a  summary  conviction,  to  award  the 
reasonable  charges  of  taking  a  distress,  he  must 
ascertain  the  amount  in  the  conviction ;  and  an 
adjudication  that  the  defendant  shall  pay  the 
reasonable  charges  of  the  levy  is  bad.  Lew  v. 
Symondty  1  East,  189. 

Under  12  &  13  Vict.  c.  14,  s.  1,  where  a  warrant 
of  distress  is  granted  for  a  poor,  highway,  and 
other  rates,  the  party  applying  for  a  £stress  war- 
rant is  the  person  to  whom  the  costs  of  such 
application  are  to  be  paid.  Walsh  v.  SotUhtoark, 
6  Ex.  160  ;  20  L.  J.,  M.  C.  165. 


10.  Commitments. 

Before  11  ft  12  Viet.  c.  48,  and  11  ft  12  Yict. 
C;  42.] — General  warrants  of  commitment  are 
illegal.  Money  v.  Laeeh,  3  Burr.  1742  ;  1  W.  Bl. 
565,  563. 

A  commitment  for  treasonable  practices  is  legal. 
Bsx  V.  JDespard,  7  T.  R.  736. 

Authority.]— A  warrant  need  not  set  forth  the 
authority  under  which  it  is  granted.  Bex  v. 
Ooodhall,  1  Ld.  Ken.  122. 

A  warrant  of  commitment  in  execution,  after 
a  conviction,  must  shew  before  whom  the  con- 
viction was,  and  the  authority  to  convict.  Bex 
V.  York,  5  Burr.  2684. 

A  warrant  of  commitment  stated  that  "  H.  B., 
in  a  certain  affidavit,  made  and  sworn  to  by  him 
before  C.  C,  a  competent  authority  by  \^w  to 
administer  the  same,  did  falsely,  wickedly,  wil- 
fully and  corruptly  commit  wilful  and  corrupt 
perjury; " — Held,  bad,  for  that  it  did  not  state  that 
the  perjury  was  committed  in  the  course  of  a 
judicial  proceeding,  or  before  a  competent  autho- 
rity to  administer  an  oath  in  a  judicial  proceed- 
ing. Beg.  V.  Bartletty  1  D.  &  L.  95  ;  12  L.  J., 
M.  C.  127  ;  7  Jur.  649. 

A  warrant  of  commitment  which  recites  a  con- 
viction must  shew,  on  the  face  of  the  recited 
conviction,  that  the  offence  was  one  over  which 
the  committing  magistrate  had  jurisdiction.  Beg, 
V.  Aiiiy,  1  D.  &  L.  721;  13  L.  J.,  M.  C.  43. 

Date.] — ^A  warrant  issued  by  justices  to  en- 
force the  payment  of  a  penalty  of  which  a  party 
had  been  convicted  under  11  Geo.  4  &  1  Will.  4, 
c  64,  and  4  &  5  Will.  4,  c.  85,  if  not  issued  too 
soon,  is  not  bad  because  it  was  dated  too  soon. 
Neuyman  v.  Hardwieke  (^EarV),  3  N.  &  P.  368;  8 
A.  &  E.  124  ;  1  W.,  W.  &  H.  284. 

A  warrant  of  commitment  without  any  date  is 
bad.  Fletcher,  Ex  parte,  1  D.  &  L.  726 ;  13  L.  J., 
M.  C.  16  ;  8  Jut.  146. 

In  Writi2ig.] — ^Where  a  power  is  given  to 
magistrates  to  commit  by  issuing  forth  their 
warrant  (as  under  5  Geo.  4,  c.  18,  s.  2),  such 
warrant  must  be  in  writing  ;  and  an  imprison- 
ment without  a  warrant,  except  during  the 
period  necessary  to  prepare  the  warrant,  is  il- 
legal. IIutchiTison  V.  Lowndes,  1  N.  &  M.  674  ; 
4B.  &Ad.  118. 

The  irregularity  is  not  cured  by  a  warrant  of 
commitment  drawn  up  on  a  subsequent  day, 
dated  as  of  the  day  of  commitment.    Ih, 


Contenta  and  Soeitals.] — A  commitment  in 
execution  by  a  magistrate  must  state  that  the 
party  has  been  convicted  ;  setting  forth  that  he 
was  charged  on  oath  with  the  offence  was  insuffi- 
cient.   Bex  V.  Cooper,  6  T.  R.  509. 

If  a  warrant  of  commitment  in  execution, 
manifestly  defective  on  the  face  of  it,  shews  that 
there  has  been  a  conviction,  the  court  will  not 
notice  the  defect  until  the  conviction  is  re- 
turned into  court.    Bex  v.  Taylor,  7  D.  &  R.  662. 

A  warrant  of  commitment,  setting  out  the 
character  in  which  the  prisoner  is  committed  in 
the  disjunctive,  is  bad.    Bex  v.  Bcered,  Cald.  26. 

A  commitment  in  execution  need  not  recite 
the  title  of  th^  statute,  on  which  the  proceeding 
is  founded.    Bex  v.  Harpur,  1  D.  &  R.  222. 

It  is  fatal,  in  a  warrant  of  commitment  for  a 
riot,  under  7  &  8  Geo.  4,  c  80,  s.  8,  to  state  that 
the  defendant  began  to  pull  down  and  destroy 
"  in  part "  a  dwelling-house.  Bsg,  v.  Lotcden, 
7  D.  P.  C.  638  ;  1  W.,  W.  &  H.  551. 

A  commitment  for  embezslement  is  sufficient, 
if  it  shews  a  sufficient  offence  to  warrant  the 
commitment,  though  it  does  not  state  the  act  to 
have  been  done  feloniously ,  or  with  the  precision 
of  an  indictment.    Bex  v.  Oroker,  2  Chit.  138. 

A  commitment  need  not  be  drawn  with  the 
same  precision  as  an  Indictment.  Bex  v.  Bem- 
nant,  2  Leach,  C.  C.  683  ;  1  East,  P.  C.  420 ;  6 
T.  R.  169  ;  Nolan,  205.      . 

In  a  commitment  for  felony,  it  is  not  necessary 
to  allege  that  the  offence  was  feloniously  done ; 
it  is  sufficient  if  enough  appears  for  the  court  to 
collect  whether  the  charge  is  felony  or  not.  Bex 
V.  Judd,  1  Leach,  C.  C.  484  ;  2  East,  P.  C.  1018  ; 
2  T.  R.  255. 

A  warrant  of  commitment,  under  4  Geo.  4,  c. 
34,  s.  3,  adjudged  that  J.  G.,  having  contracted 
to  serve  J.  S.  as  a  collier,  and  the  term  of  his 
contract  being  unexpired,  did  unlawfully  mis- 
demean  and  misconduct  himself  in  his  service, 
by  neglecting  and  absenting  himself  from  his 
service  without  the  leave  of  his  master,  vrithont 
having  given  to  his  master  any  notice  thereof, 
and  without  assigning  any  sufficient  reason  for 
so  doing  : — Held,  that  the  warrant  was  bad,  as  it 
did  not  shew  that  J.  G.  had  absented  himself 
without  lawful  excuse.  Geetoood,  In  re,  2  £1.  & 
Bl.  552  ;  2  C.  L.  R.  269 ;  23  L.  J.,  M.  C.  35. 

A  warrant  of  commitment  under  4  Geo.  4,  c. 
34,  s.  3,  recited  that  complaint  had  been  made  to 
the  justice  that  A.  had  contracted  to  serve  with 
B.  and  C.  in  their  business  for  a  term  of  one 
year,  to  commence  from  the  4th  November  last, 
and  that  the  term  of  his  contract  being  un- 
expired, A.,  on  the  2nd  June  instant,  unlawfully 
misconducted  himself  in  his  service  by  neglect- 
ing and  absenting  himself  from  his  master's 
service  without  notice,  or  assigning  a  sufficient 
reason.  The  warrant  adjudged  the  complaint  to 
be  true,  and  convicted  A.  of  the  offence,  and 
sentenced  him  to  be  imprisoned  for  a  month  : — 
Held,  that  A.  was  entitled  to  be  discharged  from 
custody,  as  the  warrant  was  bad  for  not  stating 
either  that  the  contract  was  in  writing,  or  that 
A.  had  entered  into  the  service.  Askew,  In  re, 
2  L.,  M.  &  P.  429  ;  20  L.  J.,  M.  C.  241  ;  16  Jur. 
705. 

It  is  no  ground  of  objection  to  a  warrant,  that 
it  differs  in  some  particulars  from  the  conviction, 
so  long  as  it  discloses  substantially  the  same 
offence.  Barnes  y.  ^VhUe,  1  New  Sess.  Cas.  504  ; 
1  C.  B.  192  ;  14  L.  J.,  C.  P.  65  ;  9  Jur.  181. 

Under  20  Geo.  2,  c.  19,  s.  2,  for  regulating 


1241 


JUSTICE   OF  THE  V1£,KGK— Procedure  befwe. 


1242 


seryants  in  hnsboDdiy,  artificers,  and  other 
laboarers,  there  mentioned,  if  a  justice  of  the 
peace,  upon  a  complaint  made  to  him  of  the 
misconduct  of  sudi  persons  in  their  employment, 
sentence  the  offender  to  be  committed  to  the 
house  of  correction  for  a  time  not  exceeding  one 
calendar  monUi,  he  must,  if  he  intended  to  pro- 
ceed upon  that  statute,  also  sentence  him  there 
to  be  corrected  and  held  to  hard  labour :  but  the 
statute  gBTc  the  justice  an  option  to  punish  the 
offender  in  that  manner,  or  otherwise,  by  abating 
part  of  his  wages,  or  by  discharging  him  from 
his  employment.  And  the  meaning  of  the  terms, 
"  there  to  be  corrected,"  is  to  be  understood  of  a 
correction  by  whipping.  Bex  v.  Ho$e<uon,  14 
East,  605. 

Where  the  certiorari  is  taken  away  from  a  de- 
fendant, but  not  from  the  prosecutor,  the  court 
will  assume  that  the  warrant  of  commitment 
contains  a  true  recital  of  the  conviction,  unless 
it  is  brought  before  the  court  by  the  prosecutor, 
though  the  recital  shews  the  conviction  to  be 
bad.  Beg.  v.  Beynoldt,  1  D.  &  L.  846  ;  13  L.  J., 
M.  C.  65  ;  8  Jur.  192. 

The  return  to  a  writ  of  habeas  corpus  set  out  a 
warrant  of  commitment,  purporting  to  recite  an 
order  of  quarter  sessions,  confirming  a  conviction 
under  the  9  G«o.  4,  c.  69,  s.  1  (the  Night  Poach- 
ing Act),  which  adjudged  the  offenders  "  to  find 
sureties  by  recognizance,  that  each  of  them,  H. 
B.  and  E.  H.  should  not  offend  again  for  the 
space  of  one  year  next  following :" — Held,  bad. 
Ih. 

A  warrant  of  commitment  is  not  evidence  of 
the  facts  which  it  recitea  Stevens  v.  Clarky  2 
M.  &  Rob.  435  ;  Car.  &  M.  509. 

Period.] — Under  6  &  7  Vict.  c.  75,  a  secretary 
of  state,  upon  a  requisition  in  the  name  of  the 
king  of  the  French,  to  deliver  up  a  person  who 
is  accused  of  having  committed  certain  crimes  in 
the  act  mentioned,  may,  by  warrant  under  his 
hand  and  seal,  authorize  a  justice  to  commit 
such  person  to  gaol,  there  to  remain  until  de- 
livered pursuant  to  such  requisition.  A  warrant 
of  commitment  under  this  statute  directed  the 
gaoler  to  keep  the  prisoner  in  his  custody  until 
he  should  be  discharged  in  due  course  of  law : — 
Held,  bad,  for  not  pursuing  the  authority  given 
by  the  statute  as  to  the  time  of  commitment. 
Besitet,  Ex  parte  J  6  Q.  B.  481 ;  1  New  Sess.  Gas. 
337  ;  14  L.  J.,  M.  C.  17  ;  9  Jur.  66. 

A  warrant  of  two  justices,  committing  the  col- 
lector of  the  rates  for  the  parish  of  Richmond  to 
the  county  gaol,  upon  complaint  against  him  for 
refusing  to  account  and  pay  over  the  moneys 
collected  by  him,  adjudging  that  he  should  be 
committed  to  the  gaol,  there  to  remain  until  he 
should  have  made  a  true  account,  and  until  such 
money  as  upon  the  said  account  should  appear  to 
be  remaining  in  his  hands  ^ould  be  paid  by  him 
or  his  sureties,  held  good,  although  it  concluded 
by  directing  th$  gaoler  to  keep  him  until  he 
should  be  discharged  by  due  course  of  law. 
OoJlTs  case,  3  M.  &  S.  203. 

Presenee  of  Aeeiued.]— Where  a  statute  gives 
a  magistrate  a  power  of  commitment,  without  a 
previous  conviction,  it  should  appear  on  the  face 
of  the  warrant  of  commitment  that  the  charge 
Mras  heard  and  the  evidence  taken  in  the  pre- 
sence of  the  prisoner.-  Beg,  v.  Tordoft  or  Tor- 
doff,  5  Q.  B.  933 ;  D.  &  M.  693  ;  1  New  Sess.  Cas. 
171  ;  13  L.  J.,  M.  C.  146. 


Where  a  warrant  of  commitment,  under  6  Qeo. 
3,  c.  25,  s.  3,  did  not  recite  a  conviction,  it  must 
appear  on  the  face  of  it  that  the  examination  on 
which  the  magistrate  has  preceded  was  on  oath, 
and  taken  in  the  presence  of  the  prisoner.  Oray, 
In  re,  2  D.  &  L.  539  ;  14  L.  J.,  M.  C.  26. 

Plaoe.J— The  16  &  17  Vict,  c  30,  empowered 
two  justices  of  the  peace  to  punish,  on  tommaiy 
conviction  for  assaults  committed  on  females,  or 
children  under  fourteen  years,  any  person  charged 
before  them  "sitting  at  a  place  where  the  petty 
sessions  are  usually  held : " — Held,  that  a  warrant 
of  commitment  for  such  offence,  in  the  form 
given  by  the  11  &  12  Vict.  c.  43,  schedule  (P  1) 
was  good,  although  it  did  not  state  that  the 
justices,  before  whom  the  party  was  charged, 
were  sitting  at  a  place  where  petty  sessions  are 
usually  held.  Allison,  In  re,  10  Ex.  561  ;  24 
L.  J.,  M.  C.  73  ;  18  Jur.  1055.  And  see  Beg,  v, 
Hyde,  7  El.  &  Bl.  859,  n. ;  21  L.  J.,  M.  C.  94  ;  16 
Jur.  337 ;  JEggingt&n  v.  Lichfield  {Mayor,  Jtc), 
5  El.  &  Bl.  100  ;  24  L.  J.,  Q.  B.  360  ;  1  Jur.,  N.  8. 
908. 

Bnbctitiitioiiary.] — The  return  to  a  habeas 
corpus  by  a  gaoler,  stated  that  the  prisoner  was 
received  by  him  under  a  warrant  of  commit- 
ment, reciting  a  conviction  under  the  act  for  the 
Prevention  of.  Smuggling  (3  &  4  Will.  4,  c.  53, 
which  authorizes  justices  to  amend  their  warrant 
of  commitment) ;  that  on  a  subsequent  day 
some  person  came  to  the  gaol,  took  away  the 
warrant,  and  left  in  lieu  thereof  another  war- 
rant, dated  the  same  day,  under  the  hands  and 
seals  of  the  same  justices,  but  which  contained 
no  statement  of  its  being  a  substituted  warrant ; 
and  that  under  this  warrant  he  had  since  de- 
tained the  prisoner  : — Held,  that  it  did  not  suffi- 
ciently appear  that  the  second  warrant  was  sub- 
stituted by  the  authority  of  the  justices,  and  that 
the  prisoner  was  therefore  liable  to  be  dis- 
charged. Bex  V.  Mmy,  3  N.  &  M.  733  ;  1  A.  & 
E.  843. 

Where  an  act  of  parliament  authorizes  magis- 
trates to  commit,  if  a  good  warrant  of  commit- 
ment is  shewn,  the  court  will  not  inquire  into- 
the  validity  of  a  previous  document,  under  which 
a  prisoner  was  in  fact  committed  ;  since  a  con- 
viction, if  such  was  necessary  at  all,  may  be  at 
any  time  drawn  up  to  sustain  a  commitment, 
valid  in  form.  Beg.  v.  Bichards,  5  Q.  B.  926  ; 
D.  &  M.  777  ;  1  New  Sess.  Cas.  182 ;  13  L.  J., 
M.  C.  147  ;  8  Jur.  752.  See  Mammond^s  case,  9 
Q.  B.  92. 

Where  a  prisoner  has  been  lodged  in  gaol 
under  a  bad  warrant  of  commitment,  even  in  the 
nature  of  a  conviction  (as  where  the  commit- 
ment is  under  the  Vagrant  Act,  5  Geo.  4,  c.  83, 
s.  4),  a  good  warrant  of  commitment,  subse- 
quently delivered  to  the  gaoler,  but  before  a  rule 
for  a  habeas  corpus  has  been  obtained,  is  a  good 
answer  to  that  rule.  Cross,  Ex  parte,  26  L.  J., 
M.  C.  201. 

11.  Disposition  and  Deliyebt  up  op 
Peopebty. 

Applioation  for  Dispofal  of  Property.] — The 
plaintiff  was  tried  and  acquitted  on  a  charge  of 
stealing  a  diamond  ring  and  pin  found  on  his 
person.  The  defendant,  a  superintendent  of 
police,  into  whose  hands  the  goods  had  come  in 
the  ordinary  course  of  proceedings,  did  not  de- 
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liver  them  to  the  plaintiff,  but  within  a  reason- 
able time  applied  to  a  metropolitan  police  magis- 
trate under  2  &  3  Vict.  c.  71,  s.  29,  for  an  order  as 
to  how  he  was  to  dispose  of  them.  The  magis- 
trate, after  hearing  evidence,  including  that  of  the 
plaintiff,  adjourned  the  hearing  to  a  day  not  yet 
expired.  In  an  action  for  the  detention  and  con- 
version of  the  goods  : — Held,  that  the  defendant, 
having  within  a  reasonable  time  proceeded,  in 
acconSuice  with  the  provisions  of  the  act,  to  place 
the  matter  in  the  hands  of  the  magistrate,  was 
not  liable.  Bullock  v.  DunZop,  2  Ex.  D.  43  ;  i6 
L.  J.,  Ex,  150  ;  35  L.  T.  633  ;  25  W.  B.  98. 
Affirmed,  36  L.  T.  194  ;  26  W.  R.  293  ;  13  Cox, 
C.  C.  367— C.  A. 

Where  Decision  a  Bar  to  snbf  eqnent  Frooaedingi 
— Deliyery  up  of  Property.^ — The  plaintiff  ap- 
plied to  a  magistrate  within  the  metropolitan 
police  district  for  an  order  under  2  &  3  Vict.  c. 
71,  s.  40,  for  the  delivery  up  to  him  by  the  defen- 
dant of  goods  alleged  to  be  unlawfully  detained 
&om  him  by  the  latter.  The  magistrate,  after 
due  inquiry  into  the  title  to  the  goods,  refused 
an  order,  and  the  plaintiff  thereupon  brought  an 
action  of  trover  for  the  goods  : — Held,  that  the 
proceedings  before  the  magistrate  did  not  pre- 
clude the  plaintiff  from  maintaining  his  action. 
JDover  v.  Child,  1  Ex.  D.  172  ;  46  L.  J.,  Ex.  462  ; 
34  L.  T.  737  ;  24  W.  B.  537. 

Illegal  Seiiure — Permit.] — If  goods  which  have 
been  seized,  and  brought  to  the  magistrates'  office, 
are  afterwards  restor^  as  having  been  seized  ille- 
gally, and  the  party  cannot  remove  them  back 
without  a  permit,  it  is  the  duty  of  the  magistrates 
to  procure  such  permit.  Pricn  v.  Messenger j  3 
Esp.  100. 

And  see  Cbiuinal  Law. 


12.  BULES  OF  PRACTIOE  AT  SESSIONS. 

Diioretioii  as  to.] — The  court  of  quarter  ses- 
sions has  a  discretionary  power  to  make  rules  for 
the  governance  of  the  practice  of  the  sessions,  but 
the  Court  of  Queen's  Bench,  for  the  purposes  of 
justice,  will  interfere  to  control  that  discretion. 
Bex  V.  Lancashire  (Justices'),  7  B.  &  C.  692 ; 
S.  -P.,  Bew  V.  Wilts  (Justices),  10  East,  404. 

A  rule  of  practice  at  the  sessions  will  not  con- 
trol the  express  words  of  an  act  of  parliament. 
Bex  V.  Lincolnshire  (Justices),  5  D.  &  B.  347  ;  3 
B.  &  0.  648. 

The  sessions  are  the  judges  of  their  own  rules 
of  practice ;  and  the  court  will  not  interfere  with 
their  determination  respecting  them,  unless  the 
rules  on  which  they  have  act^  are  so  unreason- 
able as  to  be  illegal,  manifestly  wrong  or  unjust 
Beg,  V.  Montgomeryshire  (Justices),  3  D.  &  L. 
119  ;  2  New  Sess.  Gas.  78.  Bex  v.  Essex  (Jus- 
tices), 2  Chit.  385. 

Entry  of  Appeal.] — On  an  application  for  a 
mandamus  to  the  sessions  to  enter  continuances 
and  hear  an  appeal,  it  appeared  from  the  affida- 
vits, that  an  application  to  enter  the  appeal  was 
made  on  t^e  second  day  of  sessions,  ana  not  be- 
fore, and  was  refused.  It  not  appearing  what 
the  practice  was,  nor  that  the  sessions  had  re- 
fused on  any  ground,  except  that  of  the  practice, 
the  court  discharged  the  rule  for  a  mandamus. 
Beg.  V.  Warwickshire  (Justices),  6  Q.  B.  760 ; 
14  L.  J.,  M.  C.  39. 


Where  the  sessions  have  a  discretion,  the  court 
has  no  jurisdiction  to  control  it.  Beg,  v.  Derby- 
shire (Justioe4),  1  B.  C.  C.  113  ;  22  L.  J.,  M.  O. 
311  ;  16  Jur.  1071. 

When,  therefore,  the  sessions  have  by  their 
practice  a  discretion  as  to  allowing  or  refusing 
the  entiy  of  appeals  after  the  time  &ed  by  their 
rules,  and  in  the  injudicious  exercise  of  that  dis- 
cretion refuse  to  allow  an  appeal  to  be  entered, 
the  court  will  not  order  them  to  receive  it.    lb. 

When,  however,  it  was  left  in  doubt  what  the 
practice  of  the  sessions  on  the  subject  was,  and 
whether  it  had  been  acted  upon  in  tJie  particular 
case,  the  court  granted  a  rule  for  a  mandamus  to 
the  justices  to  receive  the  appeal.    lb. 

Bnle  of  Beiiions  impoiing  CoaditioiL] — 

A  certificate  for  a  licence  having  been  refused  at 
licensing  sessions,  all  the  preliminaries  to  an 
appeal  to  the  next  quarter  sessions  required  by  9 
Ggeo.  4,  c.  61,  8.  27,  were  duly  observed  ;  but  at 
the  sitting  of  the  court  the  quarter  sessions  re- 
fused to  allow  the  appeal  to  be  entered  on  the 
ground  that  by  a  rule  of  the  sessions  an  appeal 
must  be  entered  and  grounds  of  appeal  deposited 
with  the  clerk  of  the  peace  three  clear  days  be- 
fore the  first  day  of  the  sessions ;  and  the  sessions 
made  an  order  for  lOZ.  costs  to  Uie  respondents 
under  12  &  13  Vict.  c.  46,  s.  6,  as  on  an  appeal 
which  had  not  been  enteied  or  prosecuted.  This 
order  having  been  brought  up  and  a  rule  to 
quash  it  obtained : — Held,  that  the  rule  of  ses- 
sions amounted  to  imposing  an  additional  con- 
dition to  the  appeal  which  the  statute  had  not 
imposed,  ahd  was  more  than  a  mere  role  of  prac- 
tice, which  it  was  incompetent  to  the  sessions  to 
make  ;  and  that  the  oi^er  for  costs  must  be 

2ua8hed.    Beg,  v.  Pawlett,  8  L.  B.,  Q.  B.  491 ;  42 
..  J.,  M.  C.  167  ;  29  L.  T.  390. 

Kotioe  of  Appeal.]— A  rule  of  practice  of  the 
sessions,  that  whenever  an  appeal  against  an 
order  of  removal  shall  be  entered  respited,  due 
notice  thereof  shall  be  given  to  the  respondent 
by  the  appellant,  is  void.  Beg,  v.  Surrey  (Jus- 
tices), 3  New  Sess.  Cas.  531.  And  see  Appeal 
TO  QUABTEB  SESSIONS  (Notice),  imfra. 

Costs.] — ^A  general  rule  that  only  40«.  costs 
should  be  allowed  on  appeals  held  unreasonable. 
Beg,  V.  Qlamorganshire  (Justices),  19  L.  J.,  M.  0. 
172  ;  15  Jur.  678. 

A  standing  rule  that  costs  should  follow  the 
event  unless  the  court  otherwise  order,  is  good 
notwithstanding  11  &  12  Vict.  c.  43,  s.  27,  and  13 
&  13  Vict.  c.  45,  s.  5,  although  it  directs  such 
costs  to  be  paid  to  the  parties.  Bead  v.  JPree- 
man,  7  Jur.,  N.  S.  846  ;  S,  C„  Freeman  v.  Bead, 
9  C.  B.,  N.  S.  301 ;  30  L.  J.,  M.  C.  123 ;  9  W.  B. 
141. 

• 

Bairiiters.] — The  court  will  not  question  an 
order  made  by  the  sessions,  granting  exclusive 
audience  to  barristers.  Evans,  Ex  parte,  or  Beg. 
V.  Denbighshire  (Justices),  2  New  Sess.  Cass.  422 ; 
9  Q.  B.  279  ;  15  L.  J.,  Q.  B.  336  ;  10  Jur.  644. 

13.  BECORDS. 

Correeting.] — Where  the  sessions  have  jurisdic- 
tion over  an  appeal  against  an  order  of  removal, 
and  having  quashed  the  order,  make  a  special 
entiy  on  their  records,  "quashed,  not  on  the 
merits,"  the  court  will  not  inteifere  and  direct  a 
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mandamus  to  erase  such  entry,  although  the  order 
was  quashed  on  an  objection  which  went  to  the 
merits.  Aektoorth  (^Overtecrs),  Bxparte^  1  New 
Sess.  Cas.  64 ;  1  D.  &  L.  718  ;  13  L.  J.,  M.  C.  38  ; 
8  Jur.  291. 

Where  the  sessions  have  made  a  false  entry  on 
their  records,  a  mandamus  lies  to  compel  the 
erasure  of  it,  and  will  be  g^ranted  where  it  is 
essential  to  the  furtherance  of  justice.  Reg,  ▼. 
Yorhihire,  W.  R,  (Justices^,  3  G.  &  D.  170 ;  3 
Q.  B.  397  ;  12  L.  J.,  M.  C.  148. 

A  party  found  guilty  by  a  jury  at  a  sessions 
irregularly  holden,  is  entitled  to  have  the  record 
of  the  proceedings  correctly  made  up  according  to 
the  fact ;  and  the  court  will  grant  a  mandamus 
to  the  justices  to  make  up  such  record.  Rear  y. 
Middlesex  (Juitiees),  3  nT  &  M.  110  ;  6  B.  at  Ad. 
1113. 

The  court  will  not  issue  a  mandamus  to  a  court 
of  criminal  jurisdiction,  to  alter  the  minutes  of  a 
verdict  according  to  the  fact,  or  to  cancel  an 
alteration  in  such  minutes,  on  a  representation 
that  the  Terdict.  was  erroneously  entered  at  the 
trial.    Rex  v.  Hevoes^  3  A.  &  E.  725. 

Judgment  Quashed  for  Informality.]— Where 

an  order  is  quashed  for  informality  by  the  ses- 
sions, the  court  will  not  compel  them  to  make  a 
special  entry  of  that  fact  upon  the  minutes  of 
their  proceedings ;  though  it  is  veiy  convenient 
that  uiey  should  do  so.  Reg.  v.  Laneeuthire 
iJuetieei),  2  G.  &  D.  714  ;  3  Q.  B.  367  ;  12  L.  J., 
M.  C.  76,  244  ;  7  Jur.  327. 

Ckmipulsory  Purchases.] — ^An  act  having  given 
power  to  the  trustees  of  public  works  to  take,  on 
payment  of  reasonable  compensation,  lands  be- 
longing to  an  individual,  with  a  clause,  that,  in 
the  event  of  anv  disagreement  about  the  price, 
either  party  might,  after  complying  with  certain 
preliminaries,  cite  the  other  before  the  court  of 
quarter  sessions,  where  an  inquisition  relative  to 
the  value  of  the  land  should  be  taken  by  a  jury, 
and  an  order  of  sessions  should  be  made  and 
entered  on  record  for  its  enforcement: — Held, 
that  it  was  not  requisite  that  such  record  of  ses- 
sions should  state  on  the  face  of  it,  that  the  pre- 
liminaries required  by  the  act  had  been  complied 
with,  as  in  favour  of  such  order  the  compliance 
will  be  presumed.  Reg,  v.  Swansea  Harbour 
iTrutteei),  1  P.  &  D.  512 ;  8  A.  &  £.  439  ;  3  Jur. 
86. 

V.    APPEAL. 
1.  To  High  Coubt. 

By  Bpeoial  Case — ^Applioation  to  whom.] — ^An 
application  for  a  rule  calling  upon  justices  to 
shew  cause  why  a  case  should  not  be  stated 
under  20  &  21  Vict  c.  43,  should  be  made  to  the 
Court  of  Queen's  Bench  Division,  and  not  to  the 
Divisional  Court  of  Appeal.  Ellershato^  In  re, 
Zonghottom,  Ex  parte,  1  Q.  B.  D.  481 ;  46  L.  J., 
M.  C.  163. 

Semble,  that  a  judge  at  chambers  can  grant  an 
order  upon  justices  to  state  a  case.  Smith,  Ex 
parte,  27  L.  J.,  M.  C.  186. 

When  Oranted.] — Justices  are  not  bound  to 
state  a  case  when  the  application  discloses  no 
point  on  which  a  case  ought  to  be  granted. 
Reg,  V.  Rutlandshire  (Justices),  13  L.  T.  722. 

The  court  will  not  entertain  an  appeal  from  a 


decision  of  a  magistrate,  upon  a  question  of  fact. 
Newman  v.  Baker,  8  C.  B.,  N.  S.  200. 

Where  a  power  is  given  to  justices  to  determine, 
it  is  final  unless  an  appeal  is  expressly  given. 
Parson  v.  Blandy,  Wightw.  22. 

If  there  is  any  evidence  tending  to  prove  an 
offence  over  which  a  magistrate  has  a  summary 
jurisdiction  by  conviction,  the  court  cannot  judge 
of  the  degree  of  it,  or  control  the  determination 
of  the  magistrate  upon  that  evidence.  RexY, 
Dams,  6  T.  R.  177. 

And  if  justices  of  the  peace  acquit  a  person 
against  whom  an  information  is  laid  before  them 
for  a  penalty,  the  court  cannot  reverse  the  judg- 
ment, though  the  justices  state  (on  a  return  to  a 
certiorari  to  remove  the  prooeedings)  evidence 
which,  prim&  facie,  is  sufficient  to  convict,  and  no 
contradictory  or  explanatory  circumstances.  Rex 
V.  Reason,  6  T.  R.  376. 

The  court,  however,  will  not,  in  such  a  case, 
grant  costs  in  obtaining  a  rule  to  state  a  case.    lb. 

Where  Formal  Determination.] — No  case  can 
be  stated  under  20  &  21  Vict.  c.  43,  for  the 
opinion  of  one  of  the  superior  courts,  unless  the 
determination  of  the  parties  was  upon  an  infor- 
mation or  complaint ;  and,  therefore,  where  an 
application  was  made  to  justices  for  a  certificate 
for  a  licence  to  keep  a  beerhouse,  and  upon  their 
refusal  a  case  was  demanded  and  stated  under 
this  act: — Held,  that  no  such  case  could  be 
stated.     Garatty  v.  PotU,  23  L.  T.  410. 

An  appeal  lies  where  the  justices  have  dis- 
missed the  information  or  complaint.  Davys  v. 
Douglas,  4  H.  &  N.  180  ;  28  L.  J.,  M.  C.  193. 

On  an  information  before  justices  at  petty  ses- 
sions, the  evidence  was  partly  heard,  when,  on 
objection,  the  justices  decided  that  they  had  no 
jurisdiction,  because  one  of  them  was  interested 
in  the  subject-matter,  and  they  stopped  the  fur- 
ther hearing.  They  then  granted  a  case  for  the 
opinion  of  a  superior  court,  as  to  whether  such 
justice  was  interested  or  not : — Held,  that  it  was 
not  competent  to  grant  sach  a  case,  because 
there  had  been  no  hearing  and  determination  of 
the  information  or  complaint.  Wakefield  Local 
Board  v.  West  Riding  Justices,  35  L.  J.,  M.  C. 
69 ;  6  B.  &  S.  794. 

Point  not  Raised.]— A  magistrate  cannot 

refuse  to  state  a  case  on  a  point  which,  though  it 
has  not  been  formally  raised  before  him,  goes  to 
the  root  of  the  whole  matter,  and  must  have  been 
considered  by  him  in  determining  the  case. 
Markam,  ExpaHe,  21  L.  T.  748 ;  18  W.  R.  268. 

Juriadiotion  of  Justloes.] — The  power  of  ap- 
peal to  the  quarter  sessions,  given  by  20  &  21 
Vict.  c.  83,  does  not  take  away  the  jurisdiction  of 
a  magistrate  under  20  &  21  Vict.  c.  43,  to  state  a 
case  under  that  act  for  the  opinion  of  a  superior 
court  on  a  point  of  law  arising  under  20  &  21 
Vict.  c.  83.  Steele  v.  Brannan,  7  L.  B.,  C.  P.  261  ; 
41  L.  J.,  M.  C.  86  ;  26  L.  T.  509  ;  20  W.  R.  607. 


Of  Alderman.  ]-^The  power  of  an  alder- 


man to  state  a  case  under  20  &  21  Vict.  c.  43,  is 
not  taken  away  by  the  Metropolitan  Building 
Act  (18  &  19  Vict.  c.  122),  s.  106.  Power  v. 
Wigmore,  7  L.  R.,  C.  P.  386  ;  27  L.  T.  148. 


DTnder  Fublio  Health  Aots.]— Where  ap- 


plication was  made  to  justices  under  s.  306  of  the 
PubUc  Health  Act,  1875  (38  &39  Vict.  c.  55),  for 
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an  order  authorizing  the  entry,  for  the  purposes 
of  that  act,  of  a  local  authority  upon  the  lands  of 
a  person  who  had  refused  to  permit  such  entry, 
and  the  justices  after  hearing  declined  to  make 
an  order  : — Held,  that  the  justices  had  no  power 
to  state  a  case  under  20  &  21  Vict.  c.  43,  s.  2,  their 
decision  not  heing  the  determination  of  a  com- 

Elaint  within  that  section,  and  the  application 
eing  one  wholly  within  their  furisoiction  to 
grant.  I>ijts  Urban  Sanitary  Authority  v. 
Aldrieh,  2  Q.  B.  D.  179  ;  46  L.  J.,  M.  C.  183  ;  36 
L.  T.  663. 

If  a  party  charged  with  obstructing  the  works 
of  a  local  board  of  health  sets  up  the  defence  of 
an  assertion  of  a  private  right,  the  justices,  under 
such  circumstances,  are  not  warranted  in  refusing 
as  frivolous  an  application  to  state  a  case.  Reg, 
V.  Pollard,  14  L.  T.  699. 


Bnreharge  by  Surveyor.]— A  refusal  by 


justices  to  make  an  order  for  the  disallowance  of 
a  particular  item  in  the  accounts  of  a  surveyor 
of  highways,  is  ground  for  an  appeal.  Townsend 
V.  Bead,  10  C.  B.,  N.  S.  308  ;  30  L.  J.,  0.  P.  223  ; 
4  L.  T.  447  ;  9  W.  R.  659. 

An  appeal  does  not  lie  upon  the  refusal  of 
justices  to  issue  a  summons  to  enforce  payment 
of  a  highway  rate,  on  the  ground  that  the  land 
assessed  was  not  liable  to  highway  rates. 
Walher  v.  Great  Western  Jlailtcay  Company,  2 
El.  &  El.  325  ;  29  L.  J.,  M.  O.  107. 


Validity   of  Paving  Bate.]  —  D.    was 


assessed,  under  11  &  12  Vict.  c.  63,  to  a  special 
district  rate,  which  was  good  upon  the  face  of 
it,  and  had  not  been  appealed  against.  Upon 
a  summons  for  non-payment,  he  objected  tiiat 
the  rate,  which  was  for  paving,  was  invalid, 
on  the  ground  that  paving  was  not  a  work  of  a 
permanent  nature,  within  the  meaning  of  s.  86  : 
— Held,  upon  a  case  stated  by  justices,  that  the 
justices  were  not  justified  in  Inquiring  whether 
the  rate  was  invalid  upon  a  g^und  which  was 
matter  of  appeal  to  the  quarter  sessions,  and  that 
they  ought  to  have  issued  their  warrant.  Luton 
Board  of  HeaUk  v.  DavU,  29  L.  J.,  M.  C.  173  ; 
6  Jut.,  N.  S.  580. 


Poor  Bate.]— By  6  &  7  Will.  4.,  c.  96,  s.  6, 


justices  hold  special  sessions  to  hear  objections  to 
the  poor-rate  on  the  ground  of  inequality,  unfair- 
ness, or  incorrectness  in  the  valuation  ;  and  their 
decision  is  binding,  unless  notice  of  appeal  to  the 
quarter  sessions  is  given  within  fourteen  days  : 
— Held,  that  a  case  could  not  be  stated  upon  the 
application  of  a  party  dissatisfied  with  their  de- 
ciai on.  Wheeler  v.  Birmwgton  (  Churchwardens 
and  Overseers),  6  Jur.,  N.  8.  698  ;  8  W.  R.  412. 

On  a  summons  before  justices  to  enforce  a  con- 
tribution order  under  2  &  3  Vict.  c.  84,  s.  1,  it 
was  objected  that  the  section  was  retrospective 
only,  and  that  the  balance  from  the  parish  to  the 
union  was  not  within  it : — Held,  that  a  case  upon 
this  objection  could  not  be  stated.  Sparrow  v. 
Impington  (^Overseers),  6  Jur.,  N.  S.  963. 


Sewerf  Bate.] — At  the  hearing  by  jus- 


tices,  of  an  information  laid  against  A.  for  non- 
payment of  a  sewers  rate  to  which  he  had  been 
assessed  by  commissioners  acting  under  a  local 
act,  which  incorporated  the  11  &  12  Vict.  c.  63, 
be  disputed  his  liability  to  the  rate,  on  the  ground 
that  the  premises  in  respect  of  which  he  was 
rated  were  drained  by  a  private  sewer,  and  de- 
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rived  no  benefit  from  the  sewers  under  the  con- 
trol of  the  commissioners.  The  justices,  however, 
made  an  order  upon  him  to  pay  the  rate,  and  re- 
fused his  application  to  them  to  state  a  case  for 
an  appeal  m>m  their  decision : — Hcdd,  that  the 
justices  were  right  in  their  refusal;  for  that 
20  &  21  Vict.  c.  43,  was  inapplicable,  since  an 
appeal  against  the  order  of  the  justices  would  in 
effect  be  an  appeal  against  the  rate  ;  which 
appeal,  by  s.  135  of  the  11  &  12  Vict.  c.  63,  Uy 
only  to  the  quarter  sessions.  Beg,  v.  Oloucester- 
shire  (Justices),  2  El.  fc'El.  420 ;  8,  C,  nom.  Reg,  v. 
Newmun,  29  L.  J.,  M.  C.  117  ;  6  Jur.,  N.  S.  293. 

Benefit  Boeiety.]— The  decision  of  justices 


under  21  &  22  Vict.  c.  101,  s.  6,  of  a  dispute 
which  had  been  referred  to  them,  pursuant  to  one 
of  the  rules  of  a  benefit  societv,  is  a  determina- 
tion of  a  complaint  which  d^e  justices  have 
power  to  determine  in  a  summary  manner,  and 
they  ought,  on  application  by  the  unsuccessful 
party,  to  state  a  case.  Beg,  v.  Lamharde,  1  L.  B., 
Q.  B.  388  ;  14  W.  R.  680  ;  S,  C,  nom.  Beg.  v.  Kwt 
{Justices),  36  L.  J.,  M.  C.  190 ;  14  L.  T.  448. 
Overruled  by  Callaghan  v.  Dolwin,  4  L.  R.,  C.  P. 
288 ;  38  L.  J.,  M.  C.  110 ;  17  W.  R.  733. 

From  Quarter  Sessions.]  —Upon  an  application 
to  enter  and  respite  an  appeal,  the  quarter 
sessions  have  no  power  to  state  a  specif  case ; 
and  the  Court  of  Queen's  Bench  will  take  no 
notice  of  the  facts  of  a  case  so  stated.  Beg,  v. 
SuUon  Coldfield  (Overseers),  9  L.  B.,  Q.  B.  163  ; 
29  L.  T.  840 ;  22  W.  R.  324  ;  S  C,  nom.  Beg. 
V.  London  and  North-Western  Bailtoay  Com- 
pany, 43  L.  J.,  M.  C.  57. 

The  quarter  sessions  granted  an  application  to 
enter  and  respite  appeals  against  poor-rates,  sub- 
ject to  a  case  for  tne  opinion  of  the  Court  of 
Queen's  Bench.  The  court  heard  the  arguments, 
but,  after  consideration,  and  although  no  objec- 
tion was  raised  by  either  side,  declined  to  ezpreea 
an  opinion  in  a  case  reserved  on  such  an  order.  Ib^ 

The  court  has  no  jurisdiction  to  review  the 
judgment  of  a  court  of  quarter  sessions,  unless 
there  is  a  case  sent  up  for  their  consideration. 
Bex  V.  Carnarvon  (Justices),  4  B.  &  A.  86. 

The  court  will  take  no  cognizance  of  a  special 
case  reserved,  upon  the  trial  of  an  indictment  at 
the  sessions.    Bex  t.  Salop,  13  East,  95. 

By  5  &  6  Will.  4,  c.  76,  s.  90,  councils  of  cor- 
porate boroughs  are  empowered  to  make  bye- 
laws.  By  s.  91,  offences  against  such  bye-lawa 
may  be  punished  by  summary  conviction.  By 
s.  132,  the  writ  of  certiorari  is  taken  away.  The 
recorder,  upon  an  appeal  against  such  a  convic- 
tion for  an  offence  against  a  bye-law,  having, 
with  the  consent  of  &e  parties,  stated  a  case 
and  referred  as  the  only  question  for  the  Court 
of  Queen's  Bench  to  determine,  the  question 
whether  the  facts  amounted  to  an  offence  within 
the  bye-law,  and  the  court  having  granted  a  cer- 
tiorari to  bring  up  the  case : — ^Held,  that,  by 
virtue  of  the  consent  of  the  parties,  the  court 
might  receive  the  case,  and  determine  the  ques- 
tion, although  the  writ  of  certiorari  was  taken 
away.  Beg.  v.  Dickenson,  7  El.  &  BL  831 ;  26> 
L.  J.,  M.  C.  204  ;  3  Jur.,  N.  S.  1076. 

Beeeption  of  Svidenoe.]— The  Court  of  Queen's 
Bench  has  jurisdiction  to  review  the  decision  at 
a  court  of  quarter  sessions  as  to  whether  sufiS- 
cient  search  has  been  made  for  a  document  to 
render  secondary  evidence  of  it  receivable.  Beg^ 
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V.  HineUfsy  ^Overseers),  3  B.  &  S.  886  ;  32  L.  J., 
M.  C.  158. 

Where  the  sessions  have  decided  that  sufficient 
search  had  not  been  made  for  an  agreement  to  let 
in  secondary  evidence  of  its  contents,  the  court 
will  not  interfere  with  their  decision,  unless  it 
sees  clearly  that  the  sessions  were  wrong.  Reg. 
V.  Saffron-hill  (^Liberty,  Jto.),  1  El.  &  Bl.  93  ;  22 
L.  J.,  M.  C.  22. 

Where  it  is  the  practice  of  the  sessions  to  allow 
an  appeal  to  be  entered  against  an  order  of  re- 
moval, on  filing  a  copy  of  the  order,  the  jurisdic- 
tion of  the  sessions  to  try  the  appeal  cannot 
be  disputed  on  the  ground  that  the  copy  has 
been  taken  as  evidence  without  accounting 
for  the  original.  Beg,  v.  Townstall^  2  Q.  &  D. 
682 ;  3  Q.  B.  357 ;  12  L.  J.,  M.  C.  72  ;  7  Jur. 
463. 

When  the  quarter  sessions  have  improperly  de- 
cided against  an  appeal  on  a  preUminary  objec- 
tion, the  court  will  grant  a  mandamus  to  them  to 
enter  continuances  and  hear  the  appeal ;  but 
where  an  objection  has  been  made  during  the 
trial  of  an  appeal,  to  the  reception  of  a  particular 
piece  of  evidence,  and  the  sessions  have  held  such 
objection  valid,  in  consequence  of  which  the  appeal 
has  been  dismissed,  the  court  will  not  interfere, 
unless  the  sessions  send  up  a  case.  Rex  v. 
IViexton,  6  B.  A:  Ad.  697. 

pnniahment  for  Contempt.]  —  A  court  of 
quarter  sessions,  being  a  court  of  record,  has 
power  to  punish  for  contempt ;  and,  if  that 
power  is  exercised  on  reasonable  grounds,  the 
Court  of  Queen's  Bench  will  refuse  to  review  the 
decision  of  the  judge  who  inflicted  the  punish- 
ment. Pater,  In  re,  5  B.  A:  S.  299  ;  33  L.  J., 
M.  C.  142  ;  10  Jur.,  N.  S.  972  ;  10  L.  T.  376 ; 
12  W.  R.  823. 

Entering  into  Becogniiancef.] — Where  jus- 
tices convict,  and,  upon  being  immediately 
thereupon  applied  to  for  a  case,  accede  at  once, 
it  is  sufficient  that  the  appellant  enters  into  a 
recognizance  within  three  days  from  the  deter- 
mination and  before  a  case  is  stated  and  delivered 
to  him,  though  the  recognizance  is  not  entered 
into  "  at  the  time  of  making  such  application." 
CJiamnan  v.  RohiTUon,  1  El.  k  Bl.  26  ;  28  L.  J., 
M.  C.  30  ;  5  Jur.,  N.  8.  434. 

The  recognizance  need  not  be  given  within  the 
three  days  mentioned  in  s.  2  ;  it  is  enough  if 
this  is  done  before  the  case  is  given  out  by  the 
justices.  Stanhope  v.  T1wr;sby,  1  L.  R.,  C.  P. 
423  ;  35  L.  J.,  M.  C.  182  ;  12  Jur.,  N.  S.  374  ;  14 
L.  T.  332  ;  14  W.  R.  651  ;  1  H.  &  R.  459. 

A.  was  adjudged,  by  justices  acting  under  a 
local  dock  act  to  pay  60Z.  to  B.,  for  and  on 
behalf  of  the  owners  of  a  vessel,  for  an  injury 
caused  to  such  vessel  by  A.  A.  thereupon  ap- 
pealed, and  gave  notice  of  appeal  to  all  the  part 
owners  of  the  vessel  at  different  times  between 
the  23rd  September  and  the  5th  October.  On 
the  25th  September  he  entered  into  the  recogni- 
zance as  required  by  the  act.  At  the  hearing 
the  appeal  was  dismissed  because  the  recogni- 
zance was  not  entered  into  within  three  days 
after  all  the  notices  had  been  served  : — Held, 
that  service  on  one  of  the  joint  owners  was  good 
service  for  all,  and  that  the  recognizance  there- 
fore was  properly  entered  into.  Reg.  v.  Liver- 
pool ^Recorder),  10  W.  R.  78. 

Time  of  Applieation  to  ftate  Caae.J— When 
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the  last  of  the  three  days  falls  on  a  Sunday,  it  is 
to  be  computed  as  one  of  the  days,  and  an  appli- 
cation made  on  the  Monday  is  too  late.  Wynne 
V.  Ronaldson,  12  L.  T.  711  ;  13  W.  R.  899.  S.  P., 
Peacock  v.  Re^.,  4  0.  B.,  N.  S.  264 ;  27  L.  J., 
C.  P.  224. 

Service  of  Case  and  of  Kotice  of  Appeal.] — 

Service  upon  the  respondent  of  a  copy  of  the 
case  stated  for  the  supKsrior  court  is  not  sufficient 
notice  of  appeal  under  20  &  21  Vict.  c.  43,  s.  2  ; 
notice  in  writing  of  the  appeal  should  be  given. 
Little  V.  Donnelly^  5  Ir.  R.,  0.  L.  1. 

The  notice  of  appeal,  together  with  a  copy  of  the 
case,  must  be  given  to  the  respondent  before  the 
case  is  transmitted  to  the  superior  court.  A^A^ 
down  V.  Curtis^  31  L.  J.,  M.  C.  216  ;  8  Jur., 
N.  S.  511  ;  6  L.  T.  331  ;  10  W.  R.  667. 

A  case  was  delivered  to  an  appellant  on  the 
7th  February.  On  the  8th  he  transmitted  it  to 
the  Crown  office,  and  on  the  same  day  sent  by 
post  to  the  respondent  a  notice  of  appeal,  with  a 
copy  of  the  case,  which  was  received  in  due 
course  of  post  on  the  9th : — Held,  that  the 
notice  of  appeal,  with  a  copy  of  the  case,  was 
given  too  late.    lb. 

The  respondent  not  being  to  be  found,  notice 
of  appeal  and  a  copy  of  the  case  were  served  on 
the  attorney  within  three  days  after  the  appel- 
lant received  the  case,  and  they  afterwards,  and 
before  hearing,  came  to  his  hand  : — Held,  a 
sufficient  compliance  with  the  statute.  Syred 
V.  Carruthers.  El.,  Bl.  &  El.  469  ;  27  L.  J.,  M.  C. 
273  ;  4  Jur.,  N.  S.  949. 

By  20  &  21  Vict.  c.  43,  the  transmitting  the 
case  to  the  court,  and  the  giving  notice  with  a 
copy  of  the  case  to  the  respondent  within  the 
time  named,  are  conditions  precedent  to  the 
right  of  the  appellant  to  have  the  case  heard  ; 
and  an  objection  arising  from  the  omission  to 
do  so  cannot  be  waived.  Morgan  v.  EdwardSt  6 
H.  &  N.  415  ;  29  L.  J.,  M.  C.  108  ;  6  Jur.,  N.  S. 
379. 

The  sending  notice,  with  a  copy  of  the  case, 
to  the  respondent,  is  a  condition  of  the  right  to 
appeal.  iVoodh^use  v.  Wood,  29  L.  J.,  M.  C. 
149  ;  6  Jur.,  N.  S.  421  ;  1  L.  T.  59. 


Tranf mission  of  Case.]— A  party  convicted  by 
justices,  on  an  information,  applied  to  them  for 
a  case  for  a  superior  court.  The  case  was  de- 
livered by  the  justices*  clerk  to  the  appellant's 
attorney  on  the  3l8t  December,  1862,  who  gave 
notice  of  appeal  and  a  copy  to  the  opposite  at- 
torney ;  and  on  the  1st  January,  1863,  sent  by 
post  the  original  to  his  London  agent,  to  be 
lodged  in  court.  The  London  agent  received  the 
case  the  next  day,  but  did  not  lodge  it  until  the 
10th  : — Held,  that  the  case  had  not  been  duly 
transmitted  to  the  court.  Banks  v.  Ooodtmn^ 
3  B.  &  S.  548  ;  32  L.  J.,  M.  G.  87  ;  9  Jur.,  N.  S. 
891  ;  7  L.  T.  740 ;  11  W.  R.  309. 

After  a  case  has  been  stated  and  signed  by  the 
justices,  and  delivered  to  the  appellant,  it  be- 
comes wholly  inoperative,  and  no  appeal  can  be 
had  upon  it,  unless  the  appellant  transmits  it  to 
the  court  within  three  days  after  he  has  received 
it  from  the  justices.  If  after  the  expiration  of 
the  three  days  the  case  remains  in  the  appel- 
lant's hands,  and  he  takes  it  back  to  the  justices, 
the  justices  have  no  power  of  amending  it ;  and 
if  they  do  so  in  fact,  the  appellant  does  not  gain 
a  further  period  of  three  days  from  the  date  of 
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the  amendment  for  tranBrnitting  the  case  to  the 
court.  Olouce$ter  Board  of  Health  t.  Chandler j 
32  L.  J.,  M.  C.  66. 

Sondaj  is  to  he  included  in  the  three  days 
within  which,  after  receiving  a  case,  the  appellant 
is  to  transmit  it  to  the  court  named  in  his  appli- 
cation. PeTmeU  v.  Uxhrldge  {Churchwardens^ 
AroX  31  L.  J.,  M.  0.  92 ;  8  Jur.,  N.  S.  99 ;  5 
L.  T.  686  ;  10  W.  R.  319. 

An  appellant's  London  attorneys  instructed  a 
country  attorney  to  appear  for  the  appellant  at 
the  hearing  before  the  justices  in  the  country. 
The  appellant  himself  applied  to  the  justices  to 
state  and  sign  a  case.  A  case  being  granted,  it 
was  sent  to  the  country  attorney  : — Held,  that 
the  three  days  must  be  calculated  from  the  time 
the  country  attorney  received  it.    lb. 

An  appellant  having  applied  to  justices  to  state 
a  case,  received  the  case  from  them  on  Good 
Friday,  and  transmitted  it  to  the  proper  court 
on  the  following  Wednesday : — Held,  that,  as  the 
offices  of  the  court  were  closed  from  Friday  until 
Wednesday,  the  appellant  had  transmitted  the 
case  as  soon  as  it  was  possible  to  do  so,  and  there- 
fore had  sufficiently  complied  with  the  require- 
ments of  the  statute,  which  directs  that  the  case 
shall  be .  transmitted  by  the  appellant  within 
three  days  after  he  has  received  it.  Mayer  v. 
Harding,  2  L.  R.,  Q.  B.  410  ;  16  L.  T.  429  ;  16 
W.  R.  813  ;  9  B.  &  S.  27,  n. 

Form.] — ^The  quarter  sessions  should  state  the 
conclusion  of  fact  which  they  draw  from  the 
evidence,  and  not  the  evidence  itself.  Rexy. 
i^.  Cuthhert,  Wells,  3  N.  &  M.  100. 

The  court  will  entertain  no  objection  to  an 
order  of  sessions  which  upon  the  face  of  it  does 
not  appear  to  be  necessarily  bad,  unless  the  par- 
ticular facts  are  brought  before  the  court  by  a 
special  case.  J?rx  v.  Cottingham,  4  N.  &  M. 
216;  2A.  &£.  260. 

The  sessions  ought  not  to  direct,  that,  in  any 
particular  event  or  mode  suggested,  the  case 
shall  be  sent  back  to  the  sessions  for  final  deter- 
mination. Beg.  V.  Worth,  4  Q.  B.  132 ;  3  G.  & 
B,  376 ;  S.  -P.,  Beg.  v.  Kesteven  (Justices),  3 
Q.  B.  810 ;  D.  &  M.  113 ;  1  New  Sess.  Cas.  161  ; 
13  L.  J.,  M.  C.  78  ;  Beg.v.  Marton-cum-Orafton, 
10  Q.  B.  971 ;  16  L.  J.,  M.  C.  169. 

The  court  refused  to  hear  a  case  which  con- 
cluded thus,  '*  If  the  court  shall  be  of  opinion, 
&c.,  then  the  order  to  be  confirmed ;  but,  if  the 
court  shall  be  of  a  contraiy  opinion,  thei^  the 
appeal  to  stand  respited  until  the  next  sessions 
alter  the  judgment  of  the  court,"  because  the 
sessions  had  at  the  same  time  asked  the  court  to 
decide  the  case,  and  had  reserved  the  power  of 
afterwards  deciding  it  themselves.  Beg.  v. 
Wistovo,  1  G.  &  D.  681. 

The  sessions  ought  to  decide  provisionally 
with  reference  to  what  the  opinion  of  the  court 
may  be  upon  the  question  submitted  to  it.  Beg. 
V.  atohe-upon-Trent,  18  L.  J.,  M.  C.  41 ;  8  Jur. 

Si. 

The  sessions  ought  not  simply  to  state  facts, 
and  ask  the  opinion  of  the  court,  as  a  jury,  upon 
them  ;  but,  having  drawn  their  own  conclusions 
from  the  facts,  they  may  ask  whether,  in  the 
opinion  of  the  court,  the  facts  will  warrant  their 
finding.  Beg.  v.  Pilkifigton,  1  New  Sess.  Cas. 
90  ;  13  L.  J.,  M.  C.  61  ;  8  Jur.  267. 

But  they  should  not  ask  questions  with  a 
view  to  a  rehearing  of  the  case.  Beg.  v.  West 
Houghton^  18  L.  J.,  M.  0.  41 ;  8  Jur.  106. 


Settling  Case.] — ^Wliere  it  has  been  referred 
to  the  chairman  at  sessions  to  state  a  case,  and  a 
case  has  afterwards,  on  certiorari,  been  returned 
to  the  court  by  the  clerk  of  the  peace,  purporting 
to  be  signed  by  the  chairman,  tiie  court  will  not 
send  it  back  to  be  restated,  or  quash  the  certio- 
rari, on  the  ground  of  the  chairman  having 
said  that  he  did  not  recollect  signing  the  case, 
and  upon  a  suggestion  by  the  attorney  for  one 
of  the  litigating  parties,  in  an  affidavit,  that  such 
case  does  not  agree  with  the  facts  proved,  and 
that  deponent  believes  the  chairman  did  not 
settle  the  case.  Bex  v.  Matlock,  6  B.  &  Ad. 
883. 

Special  cases  should  be  drawn  by  counseL 
Bex  V.  Wooljpit,  6  N.  &  M.  626  ;  1  H.  &  W.  483. 

Effect  of  Judgment — Where  not  final.  ] — Justices 
ordered  an  appeal  to  be  entered  and  respited 
subject  to  a  case  for  the  opinion  of  the  Court  of 
Queen's  Bench.  The  case  left  for  the  decision 
of  the  court  whether  the  sessions  were  right  in 
making  Uie  order  ;  if  not  the  appeal  was  to  be 
struck  out.  The  court  refused  to  look  at  a  case 
reserved  on  such  an  order,  on  the  ground  that 
its  decision  would  not  finally  dispose  of  the  ap- 
peal, and  that  a  point  not  finally  disposing  of 
an  appeal  ought  not  in  any  form  to  be  brought 
before  the  court  on  a  case.  London  and  North' 
Western  Bailway  Company  v.  Coldfield,  22 
W.  R.  824. 

The  court  has  no  power  to  give  an  opinion  on 
a  question  asked  by  the  parties  to  a  case,  but 
which  the  magistrates,  by  whom  the  case  is 
stated,  have  not  submitted  for  the  opinion  of 
the  court.  St.  James,  Westminster  (Overseers') 
V.  St.  Mary,  Battersea  (Overseers'),  29  L.  J., 
M.  C.  26. 

The  duty  of  the  court  is  simply  to  answer  the 
question  of  law  put  to  them  by  the  magistrates. 
Buckmaster  v.  Beynolds,  13  C.  B.,  N.  S.  63. 

Where  the  quarter  sessions,  without  hearing 
the  merits,  quashed  a  conviction  under  39  &  40 
Geo.  3,  c.  106,  s.  4,  for  a  defect  in  form,  subject 
to  the  opinion  of  the  court  upon  the  point  of 
form  : — Held,  that  the  order  quashing  ike  con- 
viction might  be  quashed,  and  the  appeal  sent 
down  to  be  tried  on  the  merits  ;  although  there 
was  nothing  on  the  face  of  the  proceedings  to 
shew  that  the  conviction  was  quashed  for  form, 
or  that  the  sessions  desired  the  opinion  of  the 
court  upon  the  point.  Bex  v.  Bfdguxty,  1  D.  & 
R.  182  ;  6  B.  &  A.  627. 

The  form  of  judgment  on  a  case  sent  from 
sessions  is  simply  to  make  absolute  or  discharge 
the  rule  for  quashing  the  order  of  sessions  ;  but, 
if  the  rule  is  dischai^ed,  the  effect  of  the  judg- 
ment is  to  confirm  the  order  of  sessions,  and  to 
fix  the  costs  on  the  party  bringing  up  the  case, 
under  6  Geo.  2,  c.  19,  s.  2.  Beg.  v.  Latehford, 
D.  &  M.  290 ;  6  Q.  B.  567  ;  8  Jur.  1094. 

Agreement  for  Bntry  of  Judgment  aeoording 
to  the  Opinion  of  the  Coort] — A  case  stated  for 
the  opinion  of  the  Queen's  Bench  Division,  under 
8.  11  of  12  &  13  Vict.  c.  46,  should  contain  a 
statement  of  the  agreement  of  the  parties  that 
judgment  in  conformity  with  the  decision  of  the 
court  may  be  entered  at  quarter  sessions  in  the 
manner  provided  by  the  section.  Peterborough 
Corporation  v.  Thurlby  Overseers,  8  Q.  B.  D. 
686. 

Operation  of  Appeal.] — ^When  a  person,  who 
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has  been  committed  under  a  judgment  of  im- 
prisonment, appeals  against  it,  he  is  not  entitled 
to  be  dischai^ed  pending  the '  appeal,  because 
the  appeal  d^s  not  suspend  the  efEect  of  the 
judgment.  Willmott,  Ex  parte^  1  B.  &  S.  27  ; 
30  L.  J.,  M.  C.  161 ;  7  Jur.,  N.  S.  1053  ;  4  L.  T., 
N.  S.  208  ;  9  W.  R.  633. 

Power  of  Court  to  Amend  Order.] — On  a 
case  stated,  by  justices  who  made  an  order 
against  a  pawnbroker,  for  refusing  to  deliver 
up  a  pledge,  the  couit  declined  to  exercise  a 

Sower  to  amend  the  order,  because  it  would 
eprive  the  pawnbroker  of  his  right  to  appeal 
to  the  quarter  sessions.  ShacJtell  v.  Wett,  2 
EL  &  EL  326 ;  29  L.  J.,  M.  C.  45 ;  6  Jur., 
N.  S.  95. 

Sending  Baek  Case.] — Where  justices  omitted 
to  set  out  a  materia  document,  which,  as  ap- 
peared by  affidavit,  was  in  evidence  before  them, 
the  court  sent  the  case  back  to  them  for  amend- 
ment, before  the  case  came  on  for  argument. 
Yorkshire  Tyre  ajid  Axle  Company  v.  Bother- 
ham  Local  Board  of  Health,  4  C.  B.,  N.  S.  362  j 
27  L.  J.,  C.  P.  236. 

The  court  will  not,  before  argument,  send  the 
case  to  be  amended  on  the  ground  that  it  is  de- 
fectively stated.  ChrUtie  v.  St.  Luhe,  CJieUea 
iOuardiaiui),  8  El.  &  BL  992 ;  27  L.  J..  M.  0. 
153  ;  4  Jur.,  N.  B.  734,  n. 

The  court  will  not,  on  a  mere  suggestion  by 
an  appellant  at  the  argument  that  there  has 
been  misconduct  or  negligence  in  drawing  a  case, 
send  it  back  to  be  restated  or  amended.  TbwM- 
end  V.  Bead,  10  C.  B.,  N.  S.  308  ;  30  L.  J.,  C.  P. 
223  ;  4  L.  T.  447  ;  9  W.  R.  659. 

When  justices  have  deliberately  and  advisedly 
adjudicated  upon  a  case  before  them  at  petty 
sessions,  the  court  will  not,  in  exercise  of  the 
jurisdiction  conferred  by  the  12  Vict.  c.  16,  s.  5, 
send  the  case  back  to  them,  to  rehear  and  de- 
termine it.  Beg,  v.  Dublin  (Justices'),  5  Ir.  R., 
C.  L.  548. 

'  The  justices  having,  in  a  case  stated  by  them, 
omitted  inadvertently  to  set  out  some  documen- 
tary evidence  which  was  shewn  to  have  been 
read  before  them,  the  court,  on  motion,  pre- 
viously to  the  argument,  sent  the  case  back  to 
them  to  be  amended,  although  no  application 
had  been  made  to  the  justices  to  amend.  Unkles 
V.  Att,'Oen.,  7  Ir.  R.,  C.  L.  462. 

Where  the  facts  were  such  as  to  render  it 
almost  certain  that  the  decision  of  the  justices 
must  have  proceeded  on  the  ground  of  fraud, 
tlie  court  sent  back  the  case  to  be  amended. 
Bex  V.  Llanfihnngel-Ahcrcowin^  4  N.  &  M. 
355. 

The  court  will  not  send  a  case  down  to  the 
sessions  to  be  restated,  on  a  mere  formal  ob- 
jection, if  enough  appears  to  enable  them  to 
decide  according  to  the  merits  of  the  case.  Bex 
T.  Middleziyy,  2  T.  R.  41. 

Duty  of  Sessions.] — A  case  sent  back  to 

the  sessions  to  be  restated  must  be  reheard  ;  and 
the  sessions  may  receive  further  evidence,  and 
make  a  new  order  on  such  rehearing.  Bex  v. 
Blvxam,  1  A.  &  E.  386  ;  3  K.  &  M.  385. 

When  an  order  of  justices  has  been  quashed 
on  appeal,  subject  to  a  case,  and  the  court  directs 
the  case  to  be  restated,  the  sessions  have  no 
jurisdiction  to  hear  evidence  thereon,  or  to  con- 


firm or  quash  the  order  without  a  notice  by  one 
of  the  parties  to  the  other  of  an  intention  to 
proceed  at  such  sessions,  which  notice  may  in 
such  a  case  be  given  by  the  respondents.  Beg, 
V.  Barnes,  2  G.  &  D.  233 ;  3  Q.  B.  437  ;  6  Jur. 
945. 

Setting  Down  for  Argument.]  —  The  proper 
place  for  the  delivery  of  paper  books  is  Judges* 
Chambers  ;  and  where  a  party  delivered  his 
paper  books  duly  as  regards  the  time  for  delivery, 
but  unduly  as  regards  the  place  (he  delivering 
them  to  the  judges'  clerks  at  Westminster),  the 
court  visited  him  with  the  penalty  inflicted  by 
the  rule,  making  him  pay  for  the  copies  de- 
livered in  his  default  by  the  other  side. 
Jloivells  V.  Wynne,  32  L.  J..  M.  C.  241  ;  8  L.  T. 
577. 

Hearing  and  Argument.]  —  If  an  appellant, 
within  three  days  of  his  obtaining  the  case  from 
the  justice,  seeks  to  find  the  respoudent,  but 
cannot  do  so,  and  within  such  three  days  gives 
notice  to  the  attorney  who  represented  the  re- 
spondent before  the  magistrate,  and  after  the 
expiration  of  the  three  days  gives  notice  to  the 
respondent,  who  does  not  object,  under  such 
circumstances,  the  court  will  hear  the  appellant, 
though  the  respondent  docs  not  appear.  Syred 
V.  Carruthers,  EL,  BL  &  EL  469  ;  27  L.  J.,  M.  C. 
273  ;  4  Jur.,  N.  S.  949. 

On  an  appeal  against  the  determination  of 
justices,  the  party  in  support  of  the  informa- 
tion or  complaint  is  entitled  to  begin.  Bennett 
V.  Blackpool  Local  Board,  4  H.  &  N.  127 ;  28 
L.  J.,  M.  C.  203 ;  Jones  v.  Taylor,  28  L.  J., 
M.  C.  204,  n. ;  8,  P.,  Shackell  v.  West,  29  L.  J., 
M.  C.  46,  n. 

The  appellant  begins  in  the  Common  Pleas, 
though  it  is  othei'WLse  in  the  Queen's  Bench  and 
Exchequer.  Gardner  v.  Widtford,  4  C.  B.,  N  S. 
665. 

By  the  practice  of  the  Common  Pleas  (unlike 
that  of  the  Queen's  Bench  and  Exchequer),  an 
appellant,  upon  the  hearing  a  case  stat^,  under 
12  &  13  Vict,  c.  45,  s.  11,  is  entitled  to  b^in. 
Sheppard  v.  Bradford  {Chnrchioardcns,  ^c), 
16  C.  B.,  N.  S.  369  ;  33  L.  J.,  M.  C.  182. 

On  an  appeal  against  the  decision  of  justices 
dismissing  the  complaint,  the  appellant  begins. 
Ellis  V.  Kelly,  6  H.  &  N.  222 ;  30  L.  J.,  M.  C. 
35 ;  6  Jur.,  N.  S.  1113 ;  8,  P.,  Jones  v.  Taylor, 
1  EL  &  BL  20. 

A  case  from  quarter  sessions  comes  before  the 
Court  of  Queen  s  Bench  on  a  nile  to  quash  the 
order  of  sessions,  and  the  party  supporting  the 
order  of  sessions,  therefore,  begins  by  shewing 
cause  against  the  rule  to  quash.  Beg,  v.  WJiithy 
Union,  5  L.  R.,  Q.  B.  325 ;  39  L.  J.,  M.  C.  97 ; 
22  L.  T.  336  ;  18  W.  R.  785. 

Where  a  case  is  stated  under  12  &  13  Vict, 
c.  45,  s.  11,  and  argued  on  concUium,  the  counsel 
supporting  the  o^er  of  the  magistrates  is  en- 
titled to  begin  and  reply.  Beg.  v.  Holheek,  16 
Q.  B.  404  ;  15  Jur.  271,  n. 

The  parties  supporting  the  affirmative  are  en- 
titled to  begin.  Bedford  Union  (^Guardians) 
V.  Bedford  Inwrovement  (^Commissioners),  7 
Ex.  777  ;  21  L.  J.,  M.  C.  225. 

But  the  party  supporting  the  order  complained 
of  is  not  entitled  to  reply.  Wigton  (Overseers) 
V.  Snaith  (Overseers),  16  Q.  B.  496. 

The  court  refuses  to  hear  more  than  one  counsel 
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upon  either  side.    Beda.  {Jibsticett)  v.  St,  Paidj 
JJrdM.,  7  Ex.  G50. 


On  what  Points.] — The  court  will  hear 


and  determine  questions  of  law  arising  on  the 
facts  stated  by  justices  under  20  &  21  Vict.  c. 
43,  8.  6,  although  they  were  not  taken  before  the 
justices,  or  expressly  reserved  for  the  considera- 
tion of  the  court.  Knight  v.  Ilalliwelly  9  L.  R., 
Q.  B.  412  ;  43  L.  J.,  M.  C.  113  ;  30  L.  T.  369 ; 
22  W.  R.  689. 

Points  of  law  not  raised  before  the  justices 
may  be  considered  by  the  court  on  a  case  stated. 
Kararuigh  v.  Glorney,  10  Ir.  R.,  C.  L.  210. 

Upon  the  argamcnt  of  an  appeal  from  jus- 
tices, no  point  can  be  urged  which  was  not 
taken  before  them.  Marshall  v.  Smith,  8 
L.  R.,  C.  P.  416 ;  42  L.  J.,  M.  C.  108  ;  28  L.  T. 
638. 

Where  certain  persons  were  summoned  at 
petty  sessions  for  maliciously  injuring  a  dwelling- 
house,  and  the  magistrates  deeming  the  injury 
trifling,  proceeded  to  deal  with  the  case  in  a 
summary  manner,  although  no  regular  com- 
plainant appeared  on  the  summons,  and  it  was 
not  proved  that  the  injury  was  less  than  6Z.,  that 
being  the  extreme  amount  of  injury  with  which 
the  magistrates  had  power  to  deal  in  a  summary 
manner  : — It  was  held,  that  the  defendants  not 
having  raised  the  objection  to  the  magistrate's 
want  of  jurisdiction  in  the  court  below,  the 
conviction  was  good,  and  should  not  be  re- 
versed. Reg.  V.  Oalway  (Justiecs),  14  Cox, 
C  C  086. 

No  objection  can  be  relied  upon  which  was  not 
taken  before  the  justices.  Motteram  v.  Eastern 
Counties  Hailway  Compa^ny,  7  C.  B.,  N.  S.  58  ; 
S.  P.y  Purkis  V.  Huxtable,  28  L.  J.,  M.  C.  221 ; 
5  Jur.,  N.  S.  790  ;  1  El.  &  El.  780. 

When  a  case  had  been  granted,  and  the  case 
and  certain  orders  set  out  therein,  and  the  order 
of  sessions  had  been  brought  up  by  certiorari, 
the  court  would  not  entertain  any  objection, 
although  it  went  to  the  jurisdiction  of  such 
orders,  which  was  not  raised  by  the  case  itself. 
Reg.  y.  Hey  op,  2  New  Scss.-Cas.  270;  16  L.  J., 
M.  C.  70;  S,  P.,  Reg,  v.  UaHpury,  2  New 
Sess.  Cas.  648  ;  8  Q.  B.  566  ;  16  L.  J.,  Q.  B. 
105. 

The  party  at  whose  instance  the  case  is  granted 
most  either  proceed  with  the  case  received,  waiv- 
ing any  other  objections  to  the  order  of  removal, 
or  must  abandon  the  case,  and  rely  on  any  other 
objections  which  may  be  raised  when  the  order 
is  brought  up  by  certiorari.  Reg.  v.  St.  Anne's, 
Westminster,  2  New  Sess.  Cas.  517  ;  8  Q.  B.  561 ; 
16  L.  J.,  M.  C.  33. 

Where  fraud  is  not  expressly  found  by  the 
sessions,  the  court  cannot  infer  it  from  any  state 
of  facts.  Rex  v.  LlanJihangeUAhercowin,  4 
N.  &  M.  355. 

On  the  argument  of  the  case,  it  is  too  late  to 
object,  that  the  order  brought  up  varies  from  the 
order  required  by  the  certiorari.  Reg,  v.  Ford- 
liam,  3  P.  &  D.  96  ;  11  A.  &  E.  73. 

Appeal  to  Court  of  Appeal.] — Where  the 
Queen's  Bench  Division  in  the  exercise  of  its 
original  common  law  jurisdiction  affirms  or 
quashes  an  order  of  sessions,  an  appeal  lies  to 
the  Court  of  Appeal  although  no  leave  to  appeal 
be  given.  Reg,  v  Savin,  6  Q.  B.  D.  309 ;  29 
W.  R.  638— C.  A. 

An  api)eal  lies   from  the  judgment  of    the 


Queen's  Bench  Division  on  a  case  stated  for  its 
opinion  by  a  court  of  quarter  sessions.  Walsall 
(^Overseers)  v.  London  and  Nortli^  Western  Rail- 
way Company,  4  App.  Cas.  30 ;  48  L.  J.,  Q.  B. 
65  ;  39  L.  T.  453  ;  27  W.  R.  189. 

Coeti — Of  Bespondent.] — The  statute  20  &  21 
Vict.  c.  43,  s.  6,  does  not  give  the  court  power 
to  award  costs  to  the  justices.  Lwton  Local 
Board  v.  Davis,  29  L.  J.,  M.  C.  173  ;  6  Jur., 
N.  8.  580. 

The  court  will  not  give  a  respondent  costs  on 
dismissing  an  appeal,  where  the  question  is  fairly 
arguable.     Caswell  v.  Cook,  12  C.  B.,  N.  S.  242. 

Where  the  effect  of  an  order  is  to  decide  that 
an  appeal  is  not  properly  before  the  court,  costs 
cannot  be  given  against  the  appellant.  Little  v. 
Donnelly,  5  Ir.  R.,  C.  L.  1. 


Exoifo  Of&eer.] — On  appeal  against  a 


conviction  of  the  appellant  by  two  justices,  on 
an  information  laid  before  them  by  an  officer  of 
the  excise,  on  behalf  of  the  crown,  for  an  offence 
under  one  of  the  excise  acts  : — Held,  that  the 
court,  on  confirming  the  conviction,  had  juris- 
diction to  award  costs  to  the  officer,  as  the 
statute  includes  cases  in  which  the  crown  is, 
directly  or  indirectly,  a  party.  Moore  v.  Smith, 
1  El.  &  El.  597  ;  28  L.  J.,  M.  C.  126  ;  5  Jur., 
N.  S.  892.  See  Reg.  v.  Beadle,  7  EL  &  Bl.  492  ; 
26  L.  J.,  M.  C.  111. 


When  Case  not  Lodged.] — ^When  an  ap< 


p6llant  has  neglected  to  lodge  a  case  stated  by 
justices  within  the  time  specified  by  20  &  21 
Vict.  c.  43,  s.  2,  the  court  has  power  to  grant 
the  costs  of  a  rule  to  shew  cause  why  it  should 
not  be  struck  out  from  the  list.  Great  Northern 
and  London  and  North-Western  Joint  Com- 
mittee V.  Inett,  2  Q.  B.  D.  284  ;  46  L.  J.,  M.  C. 
237  ;  26  W.  B.  584. 


Of  Appellant— Laches.] — The  court  will 


not  entertain  an  application  for  the  costs  of  an 
appeal  in  the  term  after  that  in  which  judgment 
is  pronounced.  Bvrdcnherg  v.  Roberts,  2  L.  R., 
C.  P.  292. 

In  an  appeal  under  20  &  21  Vict.  c.  43,  from  a 
decision  of  justices,  the  court  gave  judgment  for 
the  appellant  with  costs.  Four  terms  sSterwards 
the  successful  appellant  applied  to  the  court  to 
amend,  by  allowing  him  the  costs  of  the  proceed- 
ings in  the  court  below  : — Held,  that  the  appli- 
cation was  too  late.  Cook  v.  Montague,  28  L.  T. 
494  ;  21  W.  R.  670. 

If  the  respondent  does  not  appear,  costs  are 
not  given  to  the  appellant.  Lee  v.  Strain,  28 
L.  J.,  M.  C.  221  ;  5  Jur.,  N.  S.  846. 

The  respondent  did  not  appear  upon  the 
argument.  The  court  decided  in  favour  of  the 
appellant : — Held,  without  laying  *  down  any 
general  rule,  but  qualifying  the  decision  in  Lee 
V.  Strain  (supra"),  that  the  appellant  was  en- 
titled to  the  costs  of  the  app^.  Wednesbury 
Local  Board  v.  Stephenson,  33  L.  J.,  M.  C.  Ill ; 
10  Jur.,  N.  S.  151  ;  9  L.  T.  731  ;  12  W.  R,  414. 


Against  Jnetloes — Ordinary  Bnle.]— The 


usual  practice  is  not  to  give  costs  against  the 
justices  on  a  case  stated  by  quart-er  sessions  on 
appeal  from  the  petty  sessions.  Reg,  y,' Aber^ 
garenny  UnioJi,  29  W*  B.  304. 
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When   granted   by  Sessions.] — By  the 

Criminal  Law  Amendment  Act  (34  &  35  Vict.  c. 
32),  8.  3,  an  appeal  to  sessions  is  given  against 
any  conviction  under  the  act.  By  sub-s.  2  the 
api)eUant  shall,  within  seven  days  after  the 
caase  of  appeal  has  arisen,  give  notice  to  the 
other  party  and  to  the  court  of  summary  juris- 
diction of  his  intention  to  appeal,  and  of  the 
ground  thereof.  By  sub-s.  5,  the  court  of  appeal 
may  make  such  order  as  to  costs  to  be  paid  by 
either  party  as  the  court  thinks  just  Defen- 
dants, having  been  convicted  under  the  act,  gave 
notice  of  appeal  to  the  prosecutor  and  the  jus- 
tices at  petty  sessions,  and  made  the  justices  and 
prosecutor  respondents.  The  justices  did  not 
appear,  and  the  conviction  was  quashed.  In 
drawing  up  the  order  of  sessions  directing  the 
respondents,  or  some  of  them,  to  pay  the  ap- 
pellant's costs,  the  justices  were  named  as  re- 
spondents : — Held,  that  a  rule  to  strike  out  so 
much  of  the  order  as  ordered  the  justices  to  pay 
costs  must  be  made  absolute,  as  it  was  quite 
clear  that  under  the  circumstances  there  was 
no  power  to  order  them  to  pay  costs.  Beg.  v. 
Goodalh  9  L.  R.,  Q.  B.  567  :  43  L.  J.,  M.  C.  119. 

Against   Proseontor.J  —  On  an  appeal 

against  a  conviction  by  justices,  the  ooui*t 
quashed  the  conviction  : — Held,  that  the  costs 
were  to  be  paid  by  the  party  prosecuting. 
Venahles  v.  Hardman,  1  El.  &  EL  79  ;  28  L.  J., 
M.  0.126;  4  Jur.,  N.S.I  108. 

On  Objection  not  raised  below.] — ^Where 

a  conviction  was  quashed  upon  an  objection 
which  was  not  brought  to  tbe  notice  of  the 
magistrates,  costs  were  not  given  to  the  success- 
ful party.  Stinson  v.  Broioninffj  12  Jur.,  N.  S. 
262.  And  see  Marhham,  Ex  ^rte,  21  L.  T. 
748  ;  18  W.  R.  258. 

To    follow  the   Event] — The   quarter 

sessions,  on  appeal,  quashed  an  order  made 
against  the  defendant  by  the  petty  sessions, 
subject  to  a  case  for  the  consideration  of  the 
Queen's  Bench  Division,  and  further  ordered 
that  the  costs  of  the  appeal  then  before  it 
should  abide  the  event  of  the  decision  of  that 
court.  The  case,  which  was  stated  and  signed 
by  the  chairman  of  the  quarter  sessiops,  after 
stating  the  question  submitted  to  the  Queen's 
Bench  Division,  contained  (inter  alia)  the  fol- 
lowing clause  :  **  The  court  are  ....  in 
all  respects  to  exercise  the  power  of  the  sessions 
to  confirm,  amend,  alter,  vary,  modify,  or  re- 
verse their  decision  in  such  manner  and  to  such 
extent  as  to  such  court  shall  seem  expedient  and 
proper ;  costs  to  follow  the  event."  At  the 
hearing  of  the  case,  the  Queen's  Bench  Division 
quash^  the  order  of  the  quarter  sessions,  but 
the  judgment  was  silent  as  to  costs.  In  an 
action  brought  to  recover  the  costs  incurred  in 
the  argument  of  the  case,  and  also  the  costs  of 
certain  applications  made  to  the  quarter  sessions 
from  time  to  time  until  the  judgment  of  the 
Queen's  Bench  Division  in  the  plaintiff's  favour 
was  obtained  : — Held,  that  the  words  '*  costs  to 
follow  the  event "  referred,  and  were  intended 
to  refer,  to  costs  such  as  were  claimed  by  the 
plaintiff  in  the  action.  Lear  v.  Botting,  44  L.  T. 
58  ;  46  J.  P.  240. 

Held,  also,  that  these  words,  although  con- 
tained in  a  case  stated  and  signed  only  by  the 
chairman  of  the  quarter  sessions,  amounted  to 


an  agreement  which  was  binding  on  the  parties 
to  the  case,  and  that  the  defendant  was  there- 
fore liable  to  pay  the  costs  so  incurred.    Ih. 

Where  points  are  raised  in  favour  of  both 
sides,  and  the  court  confirms  the  order  of  ses- 
sions, and  decides  against  all  the  points  raised, 
neither  party  is  entitled  to  costs,  under  5  Geo.  2, 
c.  19,  s.  2.  Beg,  v.  Southampton  Bock  Com- 
pany, 17  Q.  B.  83  ;  20  L.  J.,  M.  0.  228  ;  15  Jur. 
'869. 


Between  Party  and  Party.] — Where  a 


case  is  stated  for  the  opinion  of  a  superior  court, 
under  12  &  13  Vict.  c.  45,  s.  11,  the  practice  is  to 
give  costs  as  between  party  and  party.  Claren- 
don (Earl)  V.  St,  JanieSj  Westminster  (^B/^ctor^, 
10  0.  B.  806  ;  20  L.  J.,  M.  0.  213  ;  15  Jur.  492. 


Appeal  against  Poor-rate.] — ^Where  a  case 


is  stated  by  sessions  upon  appeal  against  a  poor- 
rate,  the  proceeding  is  a  civil  proceeding  on  the 
crown  side  of  the  Queen's  Bench  Division,  within 
the  Rules  of  1880,  Ord.  LXII.  r.  2,  and  the  costs 
are  in  the  discretion  of  the  court  under  Ord.  LV. 
Clark  V.  Fitherton^Angar  (^Overseers)  or  Alder- 
hwry  Union,  6  Q.  B.  D.  139  ;  50  L.  J.,  M.  C.  33  ; 
29  W.  R.  334  ;  45  J.  P.  358. 


Against  Gonvietions.] — Ord.  LYII.  does 


not  enable  the  court  to  give  costs  in  criminal 
proceedings  on  the  crown  side  of  the  Queen's 
Bench  Division  on  appeal  from  sessions.  So 
that  where  the  appeal  was  from  a  conviction 
under  the  Weights  and  Measures  Act,  the  court 
was  unable  to  make  any  order  as  to  costs.  Beg, 
V.  Baxendale,  6  Q.  B.  D.  144,  n. ;  50  L.  J.,  M.  C. 
35,  n. ;  29  W.  B.  335. 


Bnle  not  mentioning.] — A  rule  calling 


on  justices  to  shew  cause  why  a  case  should  not 
be  stated  was  made  absolute,  nothing  being  said 
about  costs  : — Held,  that  the  party  applying 
was  not  entitled  to  costs  on  taxing  the  costs  of 
the  case.  Wakefield  Local  Board  v.  West 
Biding  and  Grimsby  Bailtoay  Company,  6  B. 
&  S.  794. 


Case  Sent  Back  and  Amended.] — A  case 


was  sent  back  to  be  re-stated,  and  ultimately 
judgment  was  given  for  the  appellant,  with  costs. 
The  master  allowed  to  the  appellant  the  costs  of 
preparing  the  case  beyond  the  fees  allowed  to 
the  clerk  of  the  justices  by  s.  3,  and  schedule 
(A),  and  also  the  costs  of  amending  the  case  : — 
Held,  that  the  taxation  was  right  Glover  v. 
Booth,  2  B.  &  S.  807  ;  31  L.  J.,  M.  C.  270  ;  9 
Jur.,  N.  S.  76. 


2.  To  QuABTEB  Sessions. 
a.  What  Sesflionfl. 

In  Middlesex.] — ^The  justices  of  Middlesex,  in 
addition  to  the  four  quarter  and  four  general  ses- 
sions which  they  had  been  in  the  habit  of  hold- 
ing, appointed  other  original  intermediate  Fes- 
sions  : — Held,  that  they  had  a  right  so  to  do. 
Bex  V.  Mullaney,  6  C.  &  P.  96. 

The  7  &  8  Vict.  c.  71,  s.  2,  enacts  that  the  ad- 
journed sessions  in  Middlesex  "  shall  be  general 
sessions  of  the  peace,"  and  '*  shall  have  power 
to  try  and  determine  all  appeals,  and  all  other 
powers  which  "  **  belong  to  the  general  quarter 
sessions:'* — ^Held,   that    the   jurisdiction    thus 
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given  was  optional  only,  and  that  a  putative 
^Either  was  not  bound  to  appeal  to  those  sessions, 
but  might  wait  and  appeal  to  the  general  quarter 
sessions.  Beg.  v.  Middlesex  (Justiees),  6  D.  &  L. 
580;  17  L.  J.,  M.  C.  111. 

In  London  and  Middlesex  (which  have  four 
general  and  four  quarter  sessions),  an  appeal 
against  an  order  of  removal  must  be  to  the  quar- 
ter sessions.  Meg.  v.  Middlesex  (Juittices)^  4  Q. 
B.  807  ;  12  L.  J.,  M.  C.  134  ;  7  Jur.  669. 

Other  Cases.  1— The  54  Geo.  3,  c.  84,  which 
enacts  that  the  Michaelmas  quarter  sessions  shall 
be  holden  in  the  week  after  the  11th  of  October, 
is  merely  directory,  and  those  sessions  may  be 
legally  holden  at  another  time.  Rew  v.  Leicester^ 
9  D.  &  R.  772  ;  7  B.  &  C.  6. 

Where  an  order  for  altering  the  arrangement 
of  the  parishes,  townships,  &c.  of  any  county  for 
the  convenience  of  holding  special  sessions,  has 
been  made  under  9  Geo.  4.  c.  43,  ss.  2,  4,  there  is 
no  appeal  against  it ;  ss.  8  and  9  apply  to  orders 
made  under  the  authority  of  s.  7  only.  Rex  v. 
Derbyshire  (Jn^ices'),  1  D.  P.  C.  386. 

When  a  pauper  becomes  chargeable  in  a  union, 
which  includes  a  borough  having  a  separate 
court  of  quarter  sessions,  the  guardians  may  ob- 
tain an  order  for  the  removal  of  such  pauper  to 
his  place  of  settlement  from  the  justices  of  the 
borough,  although  the  particular  parish  from 
which  he  is  to  be  removed  is  not  within  the 
borough,  and,  in  such  case,  the  proper  tribunal 
to  hear  an  appeal  against  the  oider  is  the  quarter 
sessions  for  the  borough,  and  not  the  quarter  ses- 
sions for  the  county.  Reg.  v.  Staffordshire 
^Justices),  7  L.  R.,  Q.  B.  288 ;  41  L.  J.,  M.  0. 
78  ;  25  L.  T.  829  ;  20  W.  R.  366. 

Where  a  separate  court  of  quarter  sessions  has 
been  granted  to  a  borough  under  5  &  6  Will.  4, 
c.  76,  the  recorder,  under  s.  105,  has,  in  such 
court,  exclusive  jurisdiction  of  appeals  against 
orders  of  removal  made  by  the  borough  justices. 
Reg.  V.  Suffolk  {Jmtices'),  2  Q.  B.  86  ;  8.  P.,  R^g. 
V.  St.  Edmund's,  Salisbury ,  2  Q.  B.  72  ;  1  G.  &  D. 
137. 

To  next  Praotioable  Sessions.] — .S^^  oases  post j 
col.  1266. 

PresTunption  as  to  Intervening  Sestioni.] — 

If  a  court  of  general  quarter  sessions,  next 
after  an  order  of  bastardy,  quashes  the  order,  the 
court  will  not  intend  that  a  court  of  general  ses- 
sions intervened  ;  and  unless  that  appears,  the 
order  of  sessions  will  be  confirmed.  Rex  v. 
Chichester,  3  T.  R.  496. 

b.  Adjoommeixt. 

Effect  of.] — An  adjournment  of  quarter  ses- 
sions to  a  subsequent  sessions  is  a  continuation 
of  the  original  sessions.  Ratonsley  v.  Hutchi/i- 
wn,  6  L.  R.,  Q.  B.  305 ;  40  L.  J.,  M.  C.  97  ;  23 
L.  T.  843  ;  19  W.  R.  436. 

Therefore,  where,  at  the  general  quarter  ses- 
sions holden  in  October,  an  appeal  under  32  &  33 
Vict.  c.  27,  and  9  Geo.  4,  c.  61,  s.  27,  was  dis- 
missed with  cost«,  but  the  amount  of  such  costs 
was  not  ascertained  by  the  clerk  of  the  peace 
until  the  sessions  holden  in  November  : — Held, 
that  an  order  of  sessions  for  the  payment  by  the 
appellant  of  such  ascertained  amount  of  costs 
was  good.     lb. 

When  a  matter  is  properly  before  justices  at 


quarter  sessions,  they  hate  a  general  power  to 
adjourn  the  consideration  of  it  to  a  subsequent 
sessions,  and  such  subsequent  sessions  need  not 
be  the  sessions  next  following.  Reg.  v.  We^t- 
moreland  (JnHiees^  3  L.  R.,  Q.  B.  467 ;  37 
L.  J.,  M.  C.  115  ;  9  B.  &  S.  288  ;  11  Cox,  C.  C.  172. 

The  quarter  sessions,  whether  held  before  a  re- 
corder or  ordinary  justices,  is  not  an  inferior 
court  within  the  meaning  of  the  rule  which  pre- 
vents issuing  a  venire  de  novo  to  inferior  courts, 
and  it  is  in  such  case  a  continuing  court,  from 
session  to  session.  Campbell  v.  Reg.  (in  error"), 
11  Q.  B.  799  ;  17  L.  J.,  M.  C.  89  ;  12  Jur.  117. 

Where  the  sessions  have  a  power  of  adjourn- 
ing, the  postponement  of  the  adjournment  can- 
not be  impeached.  Reg.  v.  Surrey  (Justices'),  15 
L.  J.,  M.  C.  1  ;  10  Jur.  72. 

By  whom.] — The  adjournment  of  a  session 
must  be  made  by  the  same  number  of  justices  as 
are  necessary  to  hold  it.  Rex  v.  Westringtan,  2 
Bott's  P.  L.  733. 

A  court  of  quarter  sessions  cannot  be  adjourned 
by  the  crier  without  the  presence  of  the  justices. 
Rex  V.  Middlesex (Justices),Z^.&L  M.  110;  5  B. 
&Ad.  1113. 

Ganse  for.] — ^Although  a  statute,  giving  an  ap- 
peal to  the  sessions  within  four  months  s^Eter  the 
cause  of  complaint  shall  arise,  directs  the  justices 
at  the  said  sessions  to  determine  the  matter  of 
such  appeal,  yet  it  seems  tiiey'have  an  inciden- 
tal power  of  adjourning  it  to  another  sessions 
upon  lawful  cause,  such  as  the  absence  of  a  mate- 
rial witness,  of  the  sufficiency  of  which  they  are 
to  judge.    Rex  v.  Wilts  (Justices),  13  East,  362. 

The  general  power  of  a  court  of  quarter  ses- 
sions to  adjourn  to  the  next  sessions  the  hearing 
of  an  appeal,  wheie  the  particular  act  giving  the 
appeal  does  not  limit  the  hearing  and  determi- 
nation of  it  to  one  sessions  only,  extends  to  cases 
where  the  bearing  of  the  appeal  has  commenced, 
and  the  evidence  is  partly  before  the  court.  The 
sessions  have  power,  in  such  a  case,  to  adjourn 
the  further  hearing  to  the  next  sessions,  for  the 
purpose  of  additional  evidence  being  procured, 
or  for  any  cause,  which,  in  their  discretion,  may 
render  the  adjournment  expedient.  Rm.  v. 
Cambridge  (Union),  I  B.  Ac  S.  61 ;  30  L.  J., 
M.  C.  137;  7  Jur.,  N.  S.  1073 ;  4  L.  T.  212  ;  9 
W.  B.  699. 

Where  Time  for  Hearing  limited.  ]~By  9  Geo. 
4,  c.  61  (the  Licensing  Act),  s.  27,  any  person 
who  thinks  himself  aggrieved  may  appeal  to  the 
next  general  or  quarter  sessions  of  the  peace, 
unless  such  sessions  should  be  holden  within 
twelve  days  next  after  such  act  shall  have  been 
done,  and  in  that  case  to  the  next  subsequent 
sessions  holden  as  aforesaid,  and  not  afterwards ; 
and  the  court  at  such  sessions  shall  hear  and  de- 
termine the  matter  of  such  appeal,  and  shall 
make  such  order  therein,  with  or  without  costs, 
as  to  the  court  shall  seem  meet.  An  appeal 
against  a  refusal  of  justices  to  grant  a  licence 
was  heard  at  the  sessions  within  the  time  speci- 
fied by  the  statute,  and  the  licence  refused,  with 
costs ;  but,  in  order  to  ascertain  the  amount  of 
costs,  the  court  adjourned  the  appeal  to  the  en- 
suing sessions,  when  the  judgment  dismissing 
the  appeal  and  the  order  for  costs  were  formally 
given  : — Held,  that  the  power  of  hearing  and 
adjudicating  on  the  appeal  was  by  this  statute 
confined  to  one  particular  sessions,  and  that  such 
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sessions  had,  therefore,  no  power  of  adjooming 
the  appeal,  notwithstanding  the  general  power 
of  adjournment  at  common  law  inherent  in  courts 
of  quarter  sessions.  Reg,  ▼.  Bclton^  2  New  Sess. 
Cas.  77  ;  11  Q.  B.  379  ;  17  L.  J.,  M.  C.  70  ;  12 
Jar.  392. 

An  act  required  by  statute  to  be  done  at  a 
particular  quarter  sessions  must  be  perfected  at 
such  sessions.  The  general  power  of  adjourn- 
ment possessed  by  courts  of  quarter  sessions  does 
not  apply  in  such  a  case.  Bownian  v.  Blyth,  7 
El.  k  Bl.  26  ;  26  L.  J.,  M.  C.  57  ;  3  Jur.,  N.  S. 
369.    Afiarmed  on  appeal,  7  £1.  &  Bl.  47— Ex.  Gh. 

Boipiting  Judgment.^ — The  quarter  sessions 
have  power  to  respite  a  jud^ent  from  one  ses- 
sion to  another,  without  adjourning  the  session. 
Keen  v.  Beg,  (in  error),  10  Q.  B.  928  ;  3  New 
Sess.  Cas.  25  ;  16  L.  J.,  M.  C.  180 ;  11  Jur. 
1060. 

c.  Who  may  Appeal. 

Assessment  Committee  may  Appeal  in  If  ame 
of  Guardians.]— The  assessment  committee  for 
the  parish  of  N.  raised  the  gross  estimated  rental 
and  rateable  value  of  certain  property,  and, 
having  heard  the  objection  of  the  occupier,  de- 
cided against  him.  The  occupier  then  appealed 
to  the  special  sessions,  under  6  &  7  Will.  4,  c.  96, 
8.  6,  and,  at  the  hearing,  the  assessment  com- 
mittee appeared  as  respondents  in  the  name  of 
the  guardians,  as  provided  by  27  &  28  Vict.  c.  39, 
s.  2.  The  justices  at  special  sessions  reduced 
the  gross  estimated  rental  and  the  rateable  value 
of  the  property.  The  assessment  committee 
then  gave  notice  of  appeal,  in  the  name  of  the 
guardians,  to  the  next  general  quarter  sessions, 
when  the  justices  refused  to  hear  the  appeal,  on 
the  ground  that  the  assessment  conmiittee  had 
no  right  of  appeal : — ^Hekl,  that  the  assessment 
committee  had  a  right  to  appeal,  such  right  of 
appeal  being  one  of  the  '* incidents"  of  other 
appeals  within  the  words  of  27  k.  28  Vict.  c.  39, 
8.  2.  Llanidloes  and  Newtown  Union  v.  Pryce 
Jones,  or  Reg,  v.  Montgovwryshire  (Justices),  50 
L.  J.,  M.  C.  52  ;  44  L.  T.  810 ;  29  W.  B.  806 ;  45 
J.  P.  407. 

"Party  Grieved."] — By  an  improvement  act 
an  appeal  to  the  quarter  sessions  was  given  to 
any  person  who  should  think  himself  aggrieved 
by  any  order  made  by  virtue  of  the  act.  At  a 
meeting  of  the  owners  of  property  to  consider  an 
application  to  parliament  for  an  act  for  the 
purpose  of  a  better  supply  of  water  for  the  town, 
the  chairman  stated  that  the  expenses  of  such 
application  could  not  be  charged  on  the  rates 
under  the  improvement  act ;  but  a  resolution 
was  passed,  in  which  A.  concurred,  empowering 
the  commissioners,  out  of  the  town's  funds,  to 
prosecute  such  application.  An  order  was  after- 
wards made  by  the  commissioners  on  the  treasurer 
for  the  payment  of  certain  sums  of  money  for 
expenses  incurred  in  such  application  : — Held, 
that  A.  was  not  a  party  grieved  within  the  act, 
and  therefore  could  not  appeal  against  the  order. 
Harrup  or  Harrop  v.  Bayley,  6  El.  &  Bl.  218  ; 
25  L.  JL,  M.  C.  107  ;  2  Jur.,  N.  S.  882. 

Hegleot  to  repair  Highway— Order  for  Ez- 
penset.] — ^A  complaint  having  been  made  to 
justices  that  certain  roads  alleged  to  be  high- 
ways under  the  jurisdiction  of  a  highway  board 


were  out  of  repair,  a  summons  was  issued  against 
such  board.  Upon  the  hearing,  a  land  surveyor 
was  appointed  to  view  and  report  on  the  state 
of  the  roads  in  question.  The  report  was  duly 
made,  and  the  justices,  upon  the  evidence  and 
admissions  before  them,  ordered  the  highway 
board  to  do  the  repairs.  The  highwajr  board 
neglected  to  obey  this  order ;  and  the  justices 
appointed  such  land  surveyor  to  put  the  high- 
way in  repair,  and  ordered  the  boanl  to  pay  the 
expenses.  At  several  hearings  before  the  justices, 
the  highway  board  never  denied  that  they  were 
liable  to  repair  the  roads  in  question.  The  board 
appealed  to  quarter  sessions  against  the  order 
upon  them  for  the  expenses  of  repairing  the 
roads.  The  follovring  were  the  grounds  of  ap« 
peal : — *'  1.  That  the  said  justices  had  no  jurisdic- 
tion to  make  the  said  order.  2.  That  the  said 
order  is  contrary  to  law.  3.  That  the  said  order 
is  contrary  to  the  evidence.  4.  That  the  justices 
wrongfully  admitted  evidence  of  witnesses  other 
than  the  person  appointed  by  them  under  s.  18 
of  25  &  26  Vict.  c.  61.  5.  That  at  the  time  of 
the  making  of  the  said  older  the  said  highways 
had  been  put  into  a  state  of  complete  and 
effectual  repair.  6.  That  the  sum  mentioned  in 
the  said  order  to  be  spent  in  putting  the  said 
roads  into  repair  is  excessive.  7.  That  the  said 
highway  board  was  and  is  not  liable  to  repair 
the  said  highways,  and  that  the  liability  to 
repair  the  said  highways  was  at  all  the  hearings 
before  the  said  justices  recited  in  the  said  order, 
and  also  at  the  time  of  the  hearing  when  the 
said  order  was  made,  and  at  the  time  of  the 
making  thereof,  disputed."  Upon  the  appeal  it 
was  contended  on  l^half  of  the  board  tnat  the 
roads  in  question  were  not  highways,  and  the 
order  was  quashed  on  that  ground : — Held,  that 
the  highway  board  were  entitled  to  appeal  to 
quarter  sessions  against  the  order,  but  were  not 
entitled  on  the  appeal  to  raise  the  question 
whether  the  roads  were  highways— (1)  because 
they  were  estopped  by  their  admissions  before 
the  justices ;  (2)  because  their  grounds  of  appeal 
gave  no  notice  that  the  point  would  be  taken  ; . 
and  (3)  because  the  question  was  not  open  to 
them  when  the  order  appealed  against  was  made. 
IlUngtoorth  v.  Bvlmer  Bast  Highway  Board, 
52  L.  J.,  Q.  B.  680  ;  48  J.  P.  37. 

Held,  also,  that  the  quarter  sessions,  by  decid- 
ing the  question,  'did  not  thereby  necessarily 
decide  that  it  was  open  to  the  highway  board  to 
raise  it.    Ih, 

d.   In  what  Oases. 

Befosal  of  Gnardiani  to  Determine.] — By  a 
local  act  the  management  of  the  poor  was  vested 
in  the  churehwardens,  overseers,  governors,  and 
directors  of  the  poor,and  an  appeal  to  them  was 
given  to  any  person  thinking  himself  aggrieved 
by  anything  to  be  done  by  virtue  of  the  act ;  and 
if  the  appellant  ^ould  be  dissatisfied  with  their 
determination,  then  appeal  was  given  to  the 
quarter  sessions.  A  parishioner  having  applied 
for  relief  against  a  rate  to  the  churchwiudens, 
overseers,  governors,  and  directors,  they  at  a 
meeting  resolved  to  take  no  further  notice  of  his 
application  : — Held,  that  as  they  had  not  come 
to  any  determination  on  the  subject-matter  of 
his  complaint,  the  parishioner  could  not  appeal 
to  the  quarter  sessions,  but  that  he  ought  first 
to  have  applied  for  a  mandamus  to  compel  the 
chnrchwanlens,   overseers,   governors,  and   db> 
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rectors  to  hear  the  appeal.    Rex  v.  Kent  (JuS' 
tices),  9  B.  &  C.  283. 

Within  Limited  Time.]— Guardians  and  di- 
rectors of  the  poor  were  incorporated  by  statute, 
and  were  ordered  to  hold  certain  courts  and 
meetings,  at  which  any  ratepayer  might  object 
to  their  proceedings  or  accounts,  and  such  objec- 
tion should  be  taken  into  consideration  ;  and  if 
the  matter  could  not  at  that  time  be  settled  to 
the  satisfaction  of  the  complaining  party,  it 
should  be  adjourned  to  the  next  court,  to  be 
there  finally  heard  and  determined.  A  subse- 
quent clause  provided  that  any  person  aggrieved 
by  anything  done  in  pursuance  of  the  act,  and 
for  which  no  particular  method  of  relief  was 
already  appointed,  might  appeal  to  the  quarter 
sessions  to  be  holden  within  four  calendar  months 
next  after  the  cause  of  complaint  should  have 
arisen.  A  ratepayer  appealed  to  the  sessions 
against  an  order  of  the  directors  for  the  payment 
of  sums  due  on  annuities,  and  as  interest  on 
loans.  The  order  had  been  made  less  than  four 
months  back,  but  the  debts  had  not  been  in- 
curred, nor  the  annuities  granted  within  four 
months  : — Held,  that  the  appellant  was  not  con- 
fined to  the  remedy  pointed  out  by  the  first- 
mentioned  clause  of  the  act,  and  that  the  cause 
of  complaint  had  arisen  within  four  months. 
Rex  V.  Salop  ^Justices),  2  B.  &  Ad.  145. 

AmoTUit  of  Penalty.]— The  12  &  13  Vict.  c.  92, 
s.  14,  enacts,  that  a  party  convicted  by  a  justice 
under  the  act  shall  pay  such  penalty,  damage  or 
compensation  as  the  justice  shall  adjudge,  order 
or  award,  together  with  the  costs  of  conviction, 
to  be  settled  by  such  justice  ;  and  s.  25  gives  an 
appeal  to  quarter  sessions  in  all  cases  where  the 
sum  adjudged  to  be  paid  on  any  conviction  shall 
exceed  21. : — Held,  that  this  gives  an  appeal  only 
where  the  sum  adjudged  to  be  paid  as  penalty, 
damage,  or  compensation,  exclusive  of  the  costs, 
exceeds  21,  Reg.  v.  Warwickshire  (Justice*),  6 
El.  &  Bl.  837  ;  25  L.  J.,  M.  C.  119. 

Idoenoes.] — ^No  appeal  lies  against  a  refusal  by 
justices  to  grant  a  billiard  licence  under  8  &  9 
Vict.  c.  109,  8.  10.  Chamberlain,  Ex  parte,  8 
El.  &  Bl.  644  ;  4  Jur.,  N.  S.  477. 

Demolition  of  Bnilding.] — ^An  appeal  to  quar- 
ter sessions  will  not  lie  against  the  order  of  a 
justice  directing  the  demolition  of  buildings 
under  s.  76  of  the  Metropolis  Local  Management 
Amendment  Act,  1862.  By  s.  231  of  the  Metro- 
polis Local  Management  Act,  1855,  any  person 
aggrieved  by  any  adjudication  of  a  justice  "  with 
respect  to  any  penalty  or  forfeiture  under  the 
provisions  of  the  act"  may  appeal  to  quarter 
sessions.  By  s.  75  of  the  Metropolis  Local 
Management  Amendment  Act,  1862  (which,  by 
s.  110,  is  to  be  construed  as  one  act  with  the  Act 
of  1855),  where  a  building  is  erected  beyond  the 
general  line  of  buildings  in  a  street  without  the 
consent  of  the  Metropolitan  Board  of  Works,  a 
justice  of  the  peace  is  empowered,  upon  com- 
plaint made  and  after  inquiry  held  as  the  act 
directs,  to  order  the  owner  or  occupier  to  de- 
molish the  building,  and  in  default  of  compliance 
with  the  order  the  vestry  of  the  parish  or  board 
of  works  for  the  district  shall  demolish  the 
building,  and  may  remove  and  sell  the  materials, 
and  recover  the  expenses  of  so  doing  from  the 
owner  or  occupier : — Held,  that  the  order  of  a 


justice  directing  the  demolition  of  a  bnilding 
under  s.  75  of  the  Act  of  1862,  was  not  an  ad- 
judication "with  respect  to  a  penalty  or  for- 
feiture'* within  s.  231  of  the  Act  of  1855,  and 
therefore  that  no  appeal  to  quarter  sessions 
would  lie  against  the  order.  Reg.  v.  Middlesex 
(Justices),  Elsdon,  Ex  parte,  9  Q.  B.  D.  41  ;  51 
L.  J.,  M.  C.  94  ;  30  W.  ft.  657  ;  46  J.  P.  551. 

Bastardy.] — An  appeal  against  an  order  in 
bastardy  may  be  brought,  either  on  the  con- 
ditions prescribed  by  the  Bastardy  Acts  or  on 
those  prescribed  by  the  Summary  Jurisdiction 
Act,  1879.  The  54th  section  of  the  Summary 
Jurisdiction  Act,  in  applying  that  act  to  "  an 
appeal  from  an  order  m  bastardy,*'  amongst 
other  things,  does  not  apply  the  appeal  sections 
of  that  act  exclusively  of  previously-existing 
appeal  sections  in  the  Bastardy  Acts,  but  applies 
the  act  generally  to  orders  in  bastardy,  so  as  to 
remove  doubts  whether  they  are  "  orders  or  con- 
victions." Reg.  V.  Montgovieryshire  (Justices). 
51  L.  J.,  M.  C.'95  ;  46  J.  P.  517. 

e.  Notice  of  Appeal. 

Time  for.]— By  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  48,  a  court  of  summary 
jurisdiction  may,  under  certain  circumstances, 
order  the  local  authority  to  cleanse  offensive 
ditches  and  execute  permanent  or  structural 
works.  By  s.  269,  where  any  person  deems  him- 
self aggrieved  by  any  rate  made  under  the  pro- 
visions of  the  act,  or  by  any  order,  conviction, 
judgment  or  determination  of  or  by  any  matter 
or  thing  done  by  any  court  of  summary  jurisdic- 
tion, he  may  appeal,  subject  to  the  conditions 
following:  1.  The  appeal  shall  be  made  to  the 
next  court  of  quarter  sessions  for  the  county, 
division,  or  place  in  which  the  cause  of  appeal 
has  arisen,  holden  not  less  than  twenty-one  days 
after  the  demand  of  the  rate  or  the  decision  of 
the  court  from  which  the  appeal  is  made.  2. 
The  appellant  shall,  within  fourteen  days  after 
the  cause  of  appeal  has  arisen,  give  notice  to  the 
other  party  and  to  the  authority  or  court  of  sum- 
mary jurisdiction  by  whose  act  he  deems  himself 
aggrieved,  of  his  intention  to  appeal.  An  order 
was  made  on  the  appellants  under  s.  48,  on  the 
6th  of  September,  and  served  on  them  on  the 
24th.  They,  on  the  2nd  of  October,  served  on 
the  respondents  notice  of  appeal  to  the  sessions  : 
— Held,  that  the  time  for  notice  of  appeal  ran 
from  the  date  of  the  decision,  and  not  irom  the 
service  of  the  order  of  justices ;  and,  conse- 
quently, that  the  notice  was  too  late.  Reg,  v. 
Ramet  Rural  Sanitary  Authority,  1  Q.  B.  D. 
558  ;  45  L.  J.,  M.  C.  105  ;  35  L.  T.  362. 

Where  a  statute  empowers  justices,  on  in- 
formation laid  at  a  special  sessions,  to  make 
orders  on  specified  parties  for  the  payment  of 
money,  notice  of  the  intended  information  being 
first  given  to  such  parties,  and  empowers  them  to 
appeal,  giving  notice  of  such  appeal  V  within  six 
days  after  such  order  "  shall  be  made  or  given, 
the  time  for  notice  of  appeal  runs  from  the 
making  of  the  order,  not  from  the  service.  Reg, 
V.  Derbyshire  (Justices),  7  Q.  B.  193 ;  1  New 
Sess.  Cas.  645  ;  14  L.  J.,  M.  C.  84  ;  9  Jur.  551. 

In  oase  of  Fraudulent  Semoval  of  Ooods.] — 

An  appeal  from  an  order  of  justices  under  11 
Geo.  2,  c.  19,  ss.  4,  5,  by  a  person  adjudged  guilty 
of  fraudulently  removing  goods  to  prevent  a  dis- 
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tress,  is  subject  to  the  conditions  and  regulations 
prescribed  in  the  Scumnary  Jurisdiction  Act,  1 879 
(42  &  43  Vict.  c.  49),  s.  31,  sub-s.  2,  and  s.  32, 
and  therefore  notice  of  appeal  must  be  g^ven 
within  seven  days  after  the  decision  appealed 
against.  Reg,  v.  Shropshire  (Jitstices),  6  Q.  B. 
D.  669  ;  50  L.  J.,  M.  C.  72  ;  29  W.  B.  567. 

Vezt  praotioable  Quarter  Seisions.] — A  poor- 
rate  for  the  parish  of  L.  was  made  and  allowed 
on  Saturday,  the  20th  of  March,  and  published 
on  the  following  day.  8.  &  Son,  who  are  the  occu- 
piers of  bookstalls  at  certain  railway  stations  in 
the  parish,  were  included  in  the  rate.  The  quar- 
ter sessions  next  after  the  publication  of  the  rate 
were  held  on  the  6th  of  April.  A  party  desirous 
of  appealing  against  the  rate  would,  therefore, 
if  bound  by  law  to  bring  his  appeal  to  such  April 
sessions,  have  had  to  give  notice  of  appeal  upon 
the  22nd  of  March,  the  day  immediately  suc- 
ceeding that  of  the  publication  of  the  rate,  in 
accordance  with  the  provisions  of  12  and  13 
Vict.  c.  45,8. 1,  which  requires  fourteen  clear  days* 
notice  to  be  given  to  the  overseers.  6.  &  Son 
gave  notice  of  appeal  against  the  rate  on  the  7th 
of  June  for  the  then  next  sessions,  which  were 
held  on  the  5th  of  July.  The  court  of  quarter 
sessions  refused  to  hear  the  appeal,  on  thegpround 
that  it  ought  to  have  been  brought  to  the  April 
sessions : — Held,  that  an  appellant  against  a 
poor-rate  is  entitled  to  a  reasonable  time  before 
giving  notice  of  appeal,  to  allow  of  his  consider- 
ing whether  he  shall  appeal,  and  the  grounds  on 
which  his  appeal  shall  be  based,  and  that  one 
day  is  not  a  reasonable  time  for^that  purpose ; 
and  that,  consequently,  S.  k  Son  were  not  bound 
to  give  notice  of  appeal  for  the  April  sessions. 
JUg,  V.  Surrey  (Justices),  6  Q.  B.  D.  100  ;  50 
L.  J.,  M.  C.  10  ;  43  L.  T.  500  ;  29  W.  R.  260 ;  45 
J.  P.  93. 

Held,  further,  that,  under  the  circumstances, 
they  were  not  even  bound  to  enter  and  respite 
their  appeal  of  the  April  sessions.    lb. 

B.,  being  dissatisfied  with  the  decision  of  an 
assessment  committee  given  on  16th  June,  re- 
solved to  appeal  to  the  Kirkdale  Sessions  of  the 
county  of  Lancashire.  Fourteen  days'  notice  of 
appeal  is  required  to  be  given  to  the  overseers, 
and  twenty-one  days  to  the  assessment  com- 
mittee. The  next  quarter  sessions  for  the  eounty 
of  Lancaster  were  held  on  the  28th  June,  and  by 
adjournment  at  Kirkdale  on  13th  July.  B.  duly 
served  his  notice  of  appeal  for  the  Michaelmas 
quarter  sessions,  which  commenced  at  Lancaster 
on  18th  October,  and  were  held  at  Kirkdale  by 
adjournment  on  2nd  November.  The  justices 
having  refused  to  hear  the  appeal  on  the  ground 
that  B.  should  have  given  the  requisite  notices 
for  the  sessions  held  at  Kirkdale  on  the  13th 
July  : — Held,  that  the  justices  were  wrong,  inas- 
much as  time  for  giving  notice  of  appeal  must 
be  calculated  in  reference  to  the  first  day  of  the 
commencement  of  the  sessions  at  Lancaster  and 
not  to  the  first  day  of  the  adjournment  thereof 
at  Kirkdale.  Reg,  v.  Lancashire  (jJustioes)^  34 
L.  T.  124. 

The  Pilot  Act,  52  Geo.  3,  c.  39,  enacted,  that 
persons  convicted  of  offences  against  the  act 
might  within  three  calendar  months  after  such 
conviction  appeal  to  the  sessions,  first  giving  ten 
days'  notice  of  appeal  to  the  persons  app^ed 
against,  and  within  fourteen  days  next  after  such 
notice  entering  into  a  recognizance  :— Held,  that 
the  party  convicted  had  three  calendar  months 


within  which  to  give  notice  of  his  intention  to 
appeal  to  the  then  following  sessions,  which  were 
held  more  than  three  calendar  months  after  the 
conviction,  and  need  not  appeal  to  the  next  im- 
mediate sessions  after  the  conviction.  Rex  v. 
Middlesex  (Justices),  6  M.  &  S.  279. 


Praotioe  as  to.] — Where  a  district  court 


of  quarter  sessions  is  held  in  each  division  of  a 
county  by  adjournment,  from  one  to  the  other, 
an  1  the  rules  of  practice  made  by  the  court  of 
each  division,  for  the  conduct  of  business  in  it , 
assume  that  the  day  when  the  court  for  that 
division  begins  its  sittings  is  the  first  day  of  the 
sessions  for  that  division,  an  appeal  belonging  to 
one  of  such  divisions  should  be  governed  by  the 
rules  of  practice  for  that  division;  and  it  is 
sufficient,  if  the  grounds  of  appeal  are  delivered 
fourteen  clear  days  before  the  first  day  of  the 
sitting  of  the  court  for  the  division  in  which  the 
appeal  is  to  be  tried.  Reg,  v.  Sussex  (Justices), 
4  B.  &  S.  966  ;  34  L.  J.,  M.  C.  69  ;  11  Jur.,  N.  b. 
300  ;  11  L.  T.  740  ;  13  W.  R.  471— Ex.  Ch. 

Galonlation  of  Time.]— The  4  Geo.  4,  c.  95, 
s.  87,  requires  notice  of  appeal  to  be  served 
within  six  days  after  the  cause  of  complaint 
shall  arise  : — Held,  that,  when  the  last  of  the  six 
days  was  a  Sunday,  notice  on  the  Monday  follow- 
ing was  too  late,  Reg.  v.  Middlesex  (Justices), 
2  D.,  N.  S.  719  ;  12  L.  J.,  M.  C.  59  ;  7  Jur.  396. 

A  notice  of  appeal  was,  according  to  the 
regular  and  ordinary  course  of  post,  delivered  on 
a  Sunday,  and  if  delivered  on  Monday  there 
would  not  have  been  fourteen  days  before  the 
first  day  of  the  sessions  : — Held,  that  the  notice 
of  appeal  was  void.  Asprell  v.  Lancashire 
(Justices) f  16  Jur.  1067,  n. 

By  a  statute  an  appellant  was  required  to  give 
"  seven  days'  notice,  at  least,  of  his  intention  to 
bring  an  appeal."  Notice  of  appeal  was  served 
on  the  31st  of  December,  at  half-past  nine  o'clock 
A.M.  The  sessions  commenced  on  the  7th  of 
January,  at  ten  A.M.,  on  which  day  appeals  were 
to  be  entered,  though,  by  the  practice  of  the 
sessions,  they  were  not  heard  till  the  30th  Jan- 
uary : — Held,  insufficient,  for  that  the  seven 
days  must  be  reckoned  exclusively  both  of  the 
entire  day  of  giving  the  notice  and  the  first  day 
of  the  sessions,  as  the  fraction  of  the  day  is  not 
to  be  considered  in  such  calculation,  and  the  day 
of  bring^g  an  appeal  is  the  day  on  which  it  is 
entered,  not  heard.  Reg.  v.  Middlesex  (Justices), 
2  New  Sess.  Cas.  73  ;  3  D.  &  L.  109 ;  14  L.  J., 
M.  C.  139. 

When  Appeal  Bespited — Practice  as  to.] — ^A 

rule  of  practice  of  the  sessions,  that  whenever 
an  appeal  against  an  order  of  removal  shall  be 
entered  respited,  due  notice  thereof  shall  be 
given  by  the  appellant  to  the  respondent  parish, 
is  void.  Reg.  v.  Surrey  (Justices),  3  New  Sess. 
Cas.  531. 

After  an  appeal  entered  and  respited,  and  no- 
tice of  an  intention  to  try  at  the  second  sessions, 
at  which  sessions  the  appeal  is  again  respited  at 
the  instance  of  the  appellant,  the  appellant  is 
not  bound  to  give  notice  of  his  intention  to  try 
at  the  following  sessions,  unless  such  notice  is 
required  by  the  rules  of  the  particular  sessions. 
Rex  V.  Yorkshirej  W.  R.  (Justices),  2  N.  &  M. 
390. 

Where  appellants  were  required  to  give  re- 
spondeats  twenty-eight  days*  notice  of  trial  in 
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the  case  of  respited  appeals,  and  a  respited 
appeal  was  dismissed  at  those  sessions,  on  the 
ground  that  the  appellants  had  onlj  given  four- 
teen days*  notice  of  trial,  the  court  refused  to 
grant  a  mandamus,  as  the  rule,  though  unneces- 
sary, did  not  appear  to  be  so  unreasonable  as  to 
call  for  its  interference.  Reg,  v.  Montgomery- 
shire (Justiees),  2  New  Bess.  Cas.  78  ;  3  D.  &  L. 
119  ;  14  L.  J.,  M.  C.  142  ;  9  Jur.  927. 

An  appeal  after  hearing  at  one  sessions  was 
respited  until  the  following  sessions,  in  con- 
sequence of  an  equal  division  of  opinion  on  the 
bench  as  to  the  merits  : — Held,  that  no  fresh 
notice  of  trial  was  necessary  for  the  following 
sessions,  although  in  practice  the  rule  is  other- 
wise as  to  respited  appeals.  Bex  v.  Buekingkam' 
shire  (Justices)^  6  D.  &  B.  142. 


Veoessity  of  Votioe.]  —  Fourteen  clear 


days  before  the  sessions  next  aiter  making  a  poor 
rate,  a  notice,  accompanied  by  grounds  of  appeal, 
was  served  on  the  parish  officers,  of  an  intention 
to  enter  an  appeal  at  those  sessions,  but  not  then 
to  try,  but  to  petition  for  a  respitei  to  the  next 
sessions.  The  respondents  informed  the  appel- 
lant that  they  should  oppose  a  respite.  At 
the  sessions  the  respite  was  opposed,  and  the 
sessions  called  on  the  appellant  to  proceed,  and 
on  his  declining,  dismissed  the  appeal  with  costs : 
— Held,  that  the  sessions  acted  within  their  juris- 
diction, and  were  not  bound  to  respite  after  this 
notice  of  appeal  had  been  given.  Reg.  v.  Byre, 
7  El.  &  Bl.  609 ;  26  L.  J.,  M.  C.  121  ;  3  Jur., 
N.  S.  910. 

Where  a  statute  gives  a  party  aggrieved  a 
right  of  appeal,  on  giving  security  to  a  specified 
amount,  he  may  enter  and  respite  his  appeal 
at  the  next  sessions,  after  having  g^ven  such 
security,  without  notice  to  the  other  side  ;  but 
after  the  appeal  has  been  respited,  if  he  does  not 
give  the  usual  notice  of  trying  it,  the  sessions 
will  be  authorized  to  dismiss  it  altogether.  Retp 
V.  Salop  (Justices),  2  B.  &  A.  694. 

Notice  was  given  of  appeal  against  a  poor 
rate,  and  the  respondents  attended  at  the  ses- 
sions and  prayed  a  respite,  alleging  that  they 
had  not  had  time  to  prepare  their  defence  to  the 
matters  stated  as  grounds  of  appeal.  The  appel- 
lant opposed  the  respite  ;  but  it  was  granted,  no 
notice  of  appeal  having  been  proved  or  expressly 
admitted.  An  order  of  respite  was  made  out, 
embodying  the  grounds  of  appeal  stated  in  the 
notice : — Held,  that,  at  the  following  sessions, 
the  appellant  was  entitled  to  be  hearcl  without 
proving  any  notice  of  appeal.  Rex  v.  Hertford- 
shire  {Justices),  4  B.  &  Ad.  661. 

A  pauper  was  removed  under  an  order  in 
March,  within  fourteen  days  of  the  Easter  ses- 
sions, and  the  appellants  entered  and  respited  an 
appeal  ex  parte,  without  giving  notice  to  the 
respondents  at  the  Midsummer  sessions,  and 
served  notice  and  grounds  of  appeal  for  the 
October  sessions  : — Held,  that,  as  the  Midsummer 
sessions  had  jurisdiction  to  receive  the  appeal, 
the  propriety  of  their  adjournment  could  not  be 
considered.  Reg.  v.  Surrey  {Justices),  15  L.  J., 
M.  O.  1  ;  10  Jur.  72. 

If  a  regular  notice  of  appeal  has  been  given 
for  one  sessions,  and  the  appeal  is  adjourned  at 
the  instance  of  the  appellants,  after  hearing 
counsel  on  both  sides,  it  is  not  necessary  to  give 
a  strictly  regular  notice  of  trial  for  the  following 
sessions.  Rex  v.  Qloueestershire  (Justices),  3 
D.  P.  C.  388. 


Hode  of  Service.] — ^Notice  of  appeal  against  a 
conviction  under  5  k.  6  Will.  4,  c.  60  (Highway 
Act),  8.  72,  is  weU  served  on  the  justice  under 
s.  105,  if  delivered  at  his  dwelling-house,  though 
not  to  him  personally.  Reg.  v.  Yorkshire^  North 
Riding  (Justices),  1  New  Sess*  Cas.  574  ;  7  Q.  B. 
154  ;  14  L.  J.,  M.  C.  91 ;  9  Jar.  425. 

Where  there  is  some  evidence  on  the  face  of 
a  written  notice  that  it  was  served  in  due  time, 
the  court  will  not  interfere  with  the  decision  of 
the  sessions  that  it  was  so  served.  Reg.  v. 
Olaucestershire  (Justices),  16  L.  J.,  M.  C.  57  ; 
11  Jur.  764. 

Heaioiuilileaeu  of.]  —  Semble,  that  where 
no  notice  is  prescribed  by  an  act  giving  an 
appeal,  there  must,  on  principles  of  common 
law,  be  reasonable  notice  given  to  the  respon- 
dents before  the  appellants  are  entitled  to  be 
heard,  though  any  mode  of  giving  the  informa- 
tion on  which  the  respondents  could  act  may  be 
sufficient.  Rlues,  In  re,  6  EL  Ic  Bl.  291 ;  24 
L.  J.,  M.  C.  138  ;  1  Jur.,  N.  S.  641. 

Return  to  a  habeas  corpus  setting  out  a  con- 
viction by  two  justices,  under  6  Qeo.  4,  c  129, 
whereby  A.  was  sentenced  to  six  weeks*  imprison- 
ment, and  an  order  of  sessions,  purporting  to  be 
made  on  dismissing  an  appeal  against  the  con- 
viction, whereby  he  was  ordered  to  be  imprisoned 
pursuant  to  the  conviction.  By  affidavits  it  a^ 
pcared  that  he  was  convicted  on  a  Saturday ; 
that  he  entered  into  recognizances  before  the 
convicting  justices,  which  were  forfeited  on  the 
Friday  next  after  the  conviction ;  that  on  the 
ensuing  Monday  the  sessJons  were  held,  and  the 
appeal  called  on.  By  a  rule  of  the  sessions,  in 
all  cases  of  appeals  not  otherwise  directed  by 
law,  notice  in  writing  must  be  given  on  or 
before  Saturday  se'nnight  preceding  the  sessions. 
Counsel  appeared  for  the  convicting  justices 
as  respondents,  and  on  their  obje^ion,  the 
sessions  dismissed  the  appeal  because  the  rule 
was  not  complied  with : — Held,  that  the  sessions, 
if  they  thought  the  notice  given  not  sufficient 
for  a  trial  then,  might  have  entered  and  respited 
the  appeal,  but  were  not  justified  in  refusing  to 
hear  it  under  the  circumstances.    lb. 

After  entering  into  Beoogniiaaeee.]  —  The 
50  Geo.  3,  c.  48,  s.  26,  provided  that  a  party 
grieved  by  any  conviction  under  that  act,  who 
shall  enter  into  a  recognizance  to  appear  at  the 
next  sessions,  shall  be  at  liberty  to  appeal  to 
such  sessions : — Held,  that  this  dispensed  with 
the  necessity  of  any  notice  of  appeal,  and  if  the 
party  duly  entered  into  the  recognizance,  the 
sessions  were  bound  to  hear  the  appeal.  Siex  r. 
Essex  (Justices),  4  B.  dc  A.^76. 

By  One  of  Several.] — ^A.,  B.  and  C.  were  con- 
victed under  7  &  8  Geo.  4,  c.  23,  s.  34 ;  under 
s.  72,  they  gave  a  joint  notice  of  appeal ;  at  the 
sessions  a  separate  conviction  of  A.  was  produced, 
and  on  the  objection  taken,  that  the  notice  of 
appeal  should  have  been  separate,  the  justicee 
dismissed  the  appeal : — Held,  that  the  justices 
were  wrong,  that  the  variance  was  immaterial, 
and  that  the  justicee  were  bound  to  have  heaid 
the  appeal.  Reg.  v.  Oxfordshire  (Justices),  13 
L.  J.,  M.  C.  40 ;  7  Jur.  196. 


Tnuteei.] — By  a  local  act  it  was  pro- 


vided, that  if  any  person  should  think  hims^ 
aggriev^  by  certain  aeseaements,  he  might  appeal 
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to  the  quarter  sessions,  first  giving  notice  and 
entering  into  a  recognizance  to  prosecute  such 
appeal.  By  another  act,  giving  powers  to  certain 
road  trustees,  it  was  enacted,  that  they  might 
sue  and  be  sued  in  the  name  of  any  one  or  more 
of  them  ;  that  no  action  or  prosecution  so  com- 
menced should  abate  by  the  death,  &c.,  of  such 
trustee ;  and  that  such  trustee,  in  whose  name 
any  action  or  suit  should  be  commenced  or 
prosecuted  in  pursuance  of  the  act,  should  be 
reimbursed  his  costs  thereby  incurred,  and  also 
the  coats  of  prosecuting  an  indictment  or  other 
proceedings  whatsoever  commenced  or  prose- 
cuted against  any  person  by  order  of  the  trustee. 
A  single  trustee  gave  notice  by  ajppeal  against  a 
rate,  beginning  "  I,  A.  B.,  one  of  the  trustees,  &c., 
for  and  on  behalf  of  myself  and  the  others  of 
the  trustees,  hereby  give  you  notice,  that  an 
appeal  will  be  entered  and  prosecuted  on  behalf 
of  the  trustees  against  a  certain  rate,"  &c.  He 
also  entered  into  a  recognizance  (in  which  no 
other  trustee  joined),  with  the  condition  "  that 
A.  B.,  or  the  trustees  appointed  under  a  certain 
act,  do  appear  at  the  next  general  quarter 
sessions,  &c.,  and  prosecute  an  appeal,  &c.,  and 
abide  the  order,"  &c.  It  did  not  appear  whether 
A.  B.  was  or  was  not  authorized  by  the  trustees 
to  take  these  steps,  but  they  had  made  no  dis- 
claimer : — Held,  that  there  was  a  suflScient  notice 
and  recognizance  within  the  first  -  mentioned 
statute ;  and  mandamus  issued  commanding  the 
sessions  to  hear  the  appeal.  Rex  v.  /turret/ 
(Justices),  5  A.  &  B.  701. 

Determination  as  to  Snfdeieney  o£] — When 
the  quarter  sessions  have  refused  to  hear  an 
appeal  on  the  ground  of  the  insufficiency  of  the 
notices,  and  a  mandamus  is  applied  for  to  compel 
them  to  hear,  the  court  will,  upon  the  argument 
against  the  rule,  determine  the  question  of  the 
sufficiency  or  insufficiency  of  the  notices.  Curtis, 
Ex  parte,  3  Q.  B.  D.  13  ;  47  L.  J.,  M.  0.  35  ;  26 
W.  R.  210. 

The  consideration  of  a  notice  of  appeal  is 
merely  preliminary  to  a  hearing  of  the  appeal ; 
therefore  if,  upon  objection  taken  to  the 
notice,  the  sessions  decide  that  it  is  bad,  and 
dismiss  the  appeal,  the  court  will,  if  the  decision 
is  erroneous,  award  a  mandamus  to  enter  con- 
tinuances and  hear.  Reg.  v.  Surrey  {Ju-stioes'), 
2  New  Sess.  Cas.  245  ;  3  D.  &  L.  573  ;  1  B.  C. 
Rep.  12  ;  15  L.  J.,  M.  C.  46  ;  10  Jur.  410. 

Statement  of  Gronndi.]  —  Where  a  statute 
gives  a  right  of  appeal  to  the  sessions  against 
the  acts  done  in  pursuance  thereof,  to  the 
parties  aggrieved  by  such  acta,  the  notice  of 
appeal  must  state  that  the  appellant  is  a  party 
aggrieved  by  the  act  of  which  he  complains. 
Rex  V.  Tirrkskire,  W,  R.  (Justices),  1  M.  &  R. 
647  ;  7  B.  &  C.  678. 

Where  an  appeal  to  the  quarter  sessions  is 
given  by  a  statute  against  any  conviction  under 
it,  to  any  pereon  aggrieved  by  such  conviction, 
provided  he  gives  to  the  respondent  a  notice  in 
writing  of  such  appeal,  and  of  the  cause  and 
matter  thereof,  and  the  court  of  quarter  sessions 
is  directed  to  hear  and  determine  the  matter 
of  the  appeal,  that  court  can  adjudicate  only 
on  the  matter  stated  in  the  notice.  Rex  v. 
Boulthee,  6  N.  &  M.  26  ;  4  A.  &  E.  498  ;  1  H.  & 
W.  713. 

SigiiiBg.j^By  12  &  13  Vict.  c.  45,  s.  1,  a  notice 


of  appeal  to  a  court  of  quarter  sessions  ^' shall 
be  in  writing,  signed  by  the  person  or  persons 
giving  the  same,  or  by  his,  her,  or  their  attorney 
on  his,  her,  or  their  behalf :  "—Held,  that  a 
notice  of  appeal  signed  in  the  appellant's  name 
by  the  clerk  to  his  attorney  with  the  appellant's 
authority  was  sufficient.   Reg.  v.  Kerit  (Justices), 

8  L.  R.,  Q.  B.  305  ;  42  L.  J.,  M.  C.  112  ;  21  W.  H. 
635. 

To  wliom  to  be  given.] — In  the  case  of  an 
appeal  against  a  borough  rate  under  5  &  6  Will. 
4,  c.  76,  s.  92,  notice  of  appeal  ought  to  be  given 
to  the  town  clerk,  and  not  to  the  clerk  of  the 
peace.  Reg.  v.  Carmartlten  (Recorder),  3  N.  & 
P.  19  ;  7  A.  &  B.  768 ;  1  W.,  W.  k  H.  222. 

Bole  of  BesBioni  impoeing  Condition.]  —  A 

certificate  for  a  licence  having  been  refused  at 
licensing  sessions,  all  the  piiliminaries  to  an 
appeal  to  the  next  quarter  sessions  required  by 

9  Geo.  4,  c.  61,  s.  27,  were  duly  observed ;  but  at 
the  sitting  of  the  court  the  quarter  sessions  re> 
fused  to  allow  the  appeal  to  be  entered  on  the 
ground  that  by  a  rule  of  the  sessions  an  appeal 
must  be  entered  and  groxmds  of  appeal  de* 
posited  with  the  clerk  of  the  peace  three  clear 
days  before  the  first  day  of  the  sessions  ;  and  the 
sessions  made  an  order  for  10/.  costs  to  the  re- 
spondents under  12  &  13  Vict.  c.  46,  s.  6,  as  on 
an  appeal  which  had  not  been  entered  or  prose- 
cuted. This  order  having  been  brought  up  and 
a  rule  to  quash  it  obtained : — Held,  that  the 
rule  of  sessions  amounted  to  imposing  an  addi- 
tional condition  to  the  appeal  which  the  statute 
had  not  imposed,  and  was  more  than  a  mere  rule 
of  practice,  and  which  it  was  incompetent  to  the 
sessions  to  make ;  and  that  the  oider  for  costs 
must  be  quashed.  Reg.  v.  Pawlett,  8  L.  B.,  Q.  B. 
491  ;  42  L.  J.,  M.  C.  167  ;  29  L.  T.  390. 

Proof  of  Hotiee.] — An  appeal  came  on  to  be 
heard,  when  it  was  adjourned  by  reason  of  the 
press  of  business  at  the  sessions  :  on  the  next 
appeal  day  it  was  again  adjourned  *•*  by  consent 
of  counsel : " — Held,  that  the  respondents,  on  a 
subsequent  appeal  day,  were  nevertheless  en- 
titled to  call  for  proof  of  the  original  notice  of 
appeal,  or  to  object  that  the  notice  given  was 
insufficient.  Reg.  v.  Middlesex  (Justices),  2  D.. 
N.  S.  719  ;  12  L.  J.,  M.  C.  59  ;  7  Jur.  396. 

Upon  an  appeal  being  called  on  at  the  sessions, 
the  respondents  requirS  the  appellants  to  prove 
their  notice  of  appeal,  and  a  witness  was  accord- 
ingly examined,  who  proved  service  of  notice  of 
appeal,  which  was  objected  to  as  improperly 
signed,  and  the  sessions  accordingly  dismissed 
the  appeal : —  Held,  that  a  mandamus  might 
issue,  commanding  the  justices  to  bear  the 
appeal,  as  the  decision  on  the  validity  of  the 
notice  of  appeal  was  only  preliminary  to  the 
right  of  the  appellants  to  be  heard.  •  Reg.'  v, 
Surrey  (Justices),  1  B.  C.  Rep.  12 ;  2  New  Sess. 
Cas.  245  ;  3  D.  &  L.  673  ;  15  L.  J.,  M.  C.  46  j  10 
Jur.  410. 

f.  Hearing  and  Judgment. 

Hearing — Order  for  Semoval  made  witlkont 
Corroboration,  bnt  Corroboration  given  on  Ap- 
peal to  Seisiont.] — ^An  order  for  removal  was 
made  by  justices  in  respect  of  an  alleged  set- 
tlement under  39  &  40  Vict,  c  61,  s.  34,  which 
provides  that  an  order  of  removal  in  respect  of 
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a  settlement  acqaired  under  that  section  shall 
not  be  made  upon  the  evidence  of  the  person  to 
be  removed  without  such  corroboration  as  the 
justices  or  court  think  sufficient.  There  was  no 
corroboration  before  the  justices  who  made  the 
order.  Upon  appeal  to  quarter  sessions  against 
the  order,  corroborative  evidence  was  tendered 
on  behalf  of  the  respondents,  and  received  by  the 
court,  who  considered  the  same  sufficient  : — 
Held,  that  the  sessions  were  right  in  receiving 
the  corroborative  evidence.  Reg.  v.  Abergavenny 
(  Unio7i),  6  Q.  B.  D.  31 ;  50  L.  J.,  M.  C,  1  ;  43 
L.  T.  602  ;  44  J.  P.  780. 

Judgment — DivlBion  of  Opinion.] — If  the  jus- 
tices at  sessions  are  equally  divided,  and  no 
order  is  made,  nor  the  sessions  adjourned,  no 
order  can  be  made  at  a  subsequent  sessions.  Bod- 
min  V.  Warligne,  2  Bro.  P.  C.  733. 

The  court  will  not  presume  that  every  justice 
qualified  to  attend  the  quarter  sessions  was  ac- 
tually present  there  when  any  particular  order 
was  made.    Reg.  v.  Cartworth,  5  Q.  B.  204. 

When  the  justices  at  quarter  sessions  being 
equally  divided  in  opinion,  the  chairman  gave  a 
casting  vote  in  favour  of  the  order,  which  was 
confirmed  accordingly ;  and,  on  the  following  day, 
the  appellants^  counsel  protested  against  the  le- 
gality of  the  decision  ;  and  the  question  was  then 
argued  on  both  sides,  and  the  justices  then  pre- 
sent determined  to  adhere  to  the  former  de- 
cision : — Held,  that,  although  the  proceeding  on 
the  first  day  was  irregular,  the  court  would  not 
assume,  that  the  decision  on  the  second  day 
was  not  a  judgment  upon  the  merits.  Reg.  v. 
Fladbvry,  10  A.  &  B.  706  ;  2  P.  &  D.  471. 

In  case  of  an  equality  of  votes,  the  order  of 
the  justices  would  stand.    lb. 

Where  it  was  alleged  that  the  assistant  judge 
had  given  his  own  opinion  on  an  appeal  as  the 
decision  of  the  sessions,  though  it  was  contrary 
to  the  opinion  of  the  majority  of  justices  present : 
^-Held,  that  after  the  order  of  sessions  had  been 
duly  recorded  it  was  too  late  to  enquire  whether 
it  did  or  did  not  represent  the  opinion  of  the 
majority  of  justices.  Reg.  v.  Mtddle^eat  (Jug» 
ticei),  kade.  In  re,  2  Q.  B.  D.  616  ;  46  L.  J., 
M.  C.  225  ;  36  L.  T.  403  ;  25  W.  B.  610. 


Enforcing.] — The  provisions  of  the  12  & 


13  Vict.  c.  48,  s.  18,  apply  only  to  orders  properly 
so  called,  and  not  to  judgments  of  the  court 
of  quarter  sessions  on  indictments  tried  before 
them.  Reg.  v.  Bateman,  8  El.  &  Bl.  684  ;  27 
L.  J.,  M.  C.  95  ;  4  Jur.,  N.  S.  301. 

When  an  order  or  a  rule  is  made  under  this 
provision  for  the  removal  of  an  order  of  sessions 
for  the  purpose  of  enforcing  it,  it  Is  not  neces- 
saiy  that  a  certiorari  should  issue  to  remove  the 
order.  Hawker  v.  Field,  20  L.  J.,  M.  C.  41  ; 
overruling  Reg  v.  Devomhire  (Jutitices),  1  L.  M. 
k  P.  520. 

An  order  for  the  payment  of  the  costs  of  an 
appeal  against  a  poor  rate  under  17  Geo.  2,  c.  38, 
B.  4,  is  valid,  though  it  directs  the  costs  to  be 
paid  directly  to  the  appellants,  and  may  be  re- 
moved and  enforced  under  12  &  13  Vict.  c.  48, 
s.  18.  Reg.  y.  Huntley,  3  El.  &  Bl.  172  ;  23 
L.  J.,  M.  C.  106  ;  18  Jur.  746. 

Finality  of.] — Upon  the  hearing  of  an 

appeal  to  quarter  sessions  against  an  order  of 
affiliation,  it  appeared  that  the  respondent  and 
her  witnesses  were  not  present,  having  mistaken 


the  da^  of  hearing,  and  her  counsel  applied  for 
an  adjournment  till  the  following  morning, 
offering  to  pay  the  costs  of  the  day.  The  ap- 
pellant having  declined  to  accede  to  this  pro- 
posal, the  sessions  directed  the  case  to  proceed, 
and  quashed  the  order,  no  evidence  having  been 
adduced  on  the  part  of  the  respondent : — Held, 
that  the  order  of  quarter  sessions  was  not  a  de- 
cision upon  the  merits,  and  that  fresh  proceed- 
ings in  respect  of  the  same  matter  might  be 
taken  before  justices.  Reg.  v.  May,  or  Essex, 
(Justices'),  5  Q.  B.  D.  382  ;  49  L.  J.,  M.  C.  67  ;  42 
L.  T.  772  ;  28  W.  R.  918,  sub  nom.  Reg.  v. 
Phillips. 

Where  an  appeal  given  by  parliament  is  to 
be  final,  no  other  mode  of  trial  can  be  admitted, 
unless  there  is  a  refusal  to  admit  the  appeal 
when  duly  offered,  in  which  case  the  court  will 
give  relief.    Anon.,  Lofft,  184. 

By  17  Geo.  3,  c.  106,  a  power  of  appeal  is 
given  on  certain  conditions  from  a  conviction  by 
a  justice  of  the  peace  to  any  quarter  sessions  to 
be  holden  within  six  months  from  such  convic- 
tion ;  if  the  appellant  lodges  his  appeal,  and  the 
court  dismisses  it  without  entering  into  the 
merits,  because  the  previous  conditions  have  not 
been  regularly  complied  with,  and  confirms  the 
conviction,  such  judgment  is  conclusive,  and  the 
party  cannot  lodge  a  second  appeal  from  the 
same  conviction,  though  within  the  six  months. 
Rex  V.  Yorkshire,  W.  R.  (Justifies),  3  T.  R.  776. 

An  appeal  to  the  quarter  sessions  does  not  pre- 
clude an  action.  Leader  v.  Moxon,  2  W,  Bl. 
926. 

Nor  is  a  party  appealing  to  the  sessions 
thereby  concluded  from  afterwards  disputing  its 
jurisdiction  in  the  particular  case.  Lowther  v. 
Radnor  (Earl),  8  East,  113. 

g.  Costs. 

Against  wliom — Crown.] — Upon  appeal  against 
an  acquittal  upon  an  information  by  an  excise 
officer  under  2  &  3  WUl.  4,  c.  120,  s.  27,  the 
quarter  sessions  confirmed  the  acquittal,  with 
costs.  Held,  that  the  quarter  sessions  had  no 
jurisdiction  to  order  costs  to  be  paid  to  the  re- 
spondent by  the  excise  officer,  either  under  12  & 
13  Vict.  c.  45,  s.  6,  because  the  crown  was  not 
named  in  it,  or  under  18  &  19  Vict.  c.  90,  s.  2, 
because  it  was  confined  to  informations  to  which 
the  attorney-general  was  a  party.  Reg.  v. 
Beadle,  7  El.  k  Bl.  492  ;  26  L.  J.,  M.  C.  Ill ;  3 
Jur.,  N.  S.  863.  See  Moore  v.  SmUh,  1  El.  &  El. 
597  ;  28  L.  J.,  M.  C.  126  ;  8  Jur.,  N.  S;  892. 

— *  Jnitices.] — ^Three  labourers  having  been 
convicted  by  justices  of  an  offence  under  34  & 
35  Vict.  c.  32,  appealed  to  the  quarter  sessions 
under  s.  3  (repealed),  which  enacts  that  any 
party  aggrieved  by  a  conviction  made  by  a  court 
of  summary  jurisdiction  may  appeal,  subject  to 
certain  conditions :  (2.)  The  appellant  shall, 
within  seven  days  adEter  the  cause  of  appeal 
arose,  give  notice  to  the  other  pai*ty  and  to  the 
court  of  summary  jurisdiction  of  his  intention 
to  appeal,  and  the  ground  of  it.  (5.)  The  court 
of  appeal  may  make  such  order  as  to  costs  to  be 
paid  by  cither  party  as  the  court  thinks  just. 
The  appellants  gave  due  notice  to  the  prosecutor 
and  to  the  convicting  justices,  and  the  justices, 
as  well  as  the  prosecutor,  w^ere  named  respon- 
dents in  the  appeal ;  but  the  justices  did  not  ap- 
pear.   The  quarter  sessions  quashed  the  oonvic- 


1273 


JUSTICE   OF  THE   VEkCE— Appeal 


1274 


tion,  and  oidered  the  respondents,  or  some  or 
one  of  them,  to  pay  the  appellants'  costs.  The 
appellants  having  brought  up  the  conviction  by 
certiorari,  under  12  &  13  Vict.  c.  46,  s.  18,  in 
order  to  enforce  the  payment  of  costs,  a  rule  was 
obtained  to  quash  so  much  of  the  order  as 
ordered  the  justices  to  pay  costs : — Held,  that  the 
quarter  sessions  had  no  power  to  award  costs 
against  the  convicting  justices  ;  and  the  court 
made  the  rule  absolute  with  costs.  Reg,  v. 
Ooodall,  9  L.  R.,  Q.  B.  657  ;  43  L.  J.,  M.  C. 
119. 

An  information  was  laid  by  M.,  who  was  the 
surveyor  of  a  local  board  of  health,  but  without 
reference  to  his  official  position,  against  H.,  for 
the  violation  of  a  bye-law  of  such  local  boanl  ; 
and  upon  the  hearing,  he  was  convicted  and 
ordered  to  pay  11.  10*.  to  the  local  board  for 
costs.  H.  thereupon  gave  notice  of  appeal  to 
the  convicting  justices  and  to  M.  Both  the  jus- 
tices and  M.  handed  their  notices  over  to  the 
attorney  for  the  local  board,  and  he  conducted 
the  defence  on  the  behalf  of  the  board.  The 
quarter  sessions  quashed  the  conviction  with 
costs  ;  and  the  clerk  of  the  peace  directing  the 
costs  to  be  paid  by  the  respondents,  the  costs 
were  taxed,  and  being  unpaid,  an  application 
was  made  to  justices  for  a  warrant  against  the 
goods  of  M.  for  the  amount  : — Held,  first,  that 
the  order  of  the  quarter  sessions  was  bad  in  or- 
dering the  costs  to  be  paid  by  the  respondents, 
who  were  the  convicting  justices,  and  M.,  for 
that  it  should  have  been  made  upon  the  local 
board,  who  were  the  parties  appealed  against. 
Reg.  V.  Davidson,  24  L.  T.  22. 

Held,  secondly,  that  as  the  order  was  valid, 
except  as  to  that  part  which  related  to  costs,  it 
should  be  quashed  as  to  that  part  only.    lb. 


Proseontor.]— The  12  &  13  Vict.  c.  45,  s. 


5,  authorizes  the  quarter  sessions  on  appeal 
against  a  conviction  under  5  Geo.  4,  c.  83 
(Vagrant  Act),  to  find  that  the  original  com- 
plainant was  the  real  respondent  in  the  appeal, 
and  to  direct  him  to  pay  the  costs,  although  by  5 
Geo.  4,  c.  83,  notice  of  appeal  is  required  to  be 
given  to  the  justices  alone,  and  their  names 
were  entered  as  the  formal  respondents  on  the 
appeal.  Reg.  v.  Smith,  29  L.  J.,  M.  0.  216  ;  8 
W.  R.  589. 

Upon  an  appeal  to  the  quarter  sessions  against 
the  conviction  of  an  appellant  as  a  rogue  and 
vagabond  under  5  Geo.  4,  c.  83,  the  sessions  have 
power  to  give  costs  against  the  prosecutor ;  and 
the  justices  who  have  convicted  the  appellant, 
and  who  do  not  appear  to  support  the  convic- 
tion, are  not  the  parties  against  whom  an  order 
for  costs  can  be  made.  Reg.  v.  Purdey,  5 
B.  &  S.  909  ;  34  L.  J.,  M.  0.  4  ;  11  Jur.,  N.  S. 
153  ;  11  L.  T.  309  ;  13  W.  R.  75,  See  also  cases, 
ante,  col.  1256. 

General  Bnles  as  to.] — Where  it  appeared 
that  the  sessions,  on  an  application  by  the  suc- 
cessful party  for  costs  of  an  appeal,  considered 
themselves  bound  by  a  former  order  of  sessions, 
that  40«.  costs  only  should  be  allowed  on  appeals, 
and  acted  thereon,  and  awarded  only  40^.  costs  : 
— Held,  that  such  general  rule  was  unreason- 
able, and  that  the  sessions  were  bound  to  con- 
sider the  question  of  costs  irrespectively  of  the 
former  order  of  sessions,  and  to  award  to  the 
successful  party  a  fair  and  reasonable  sum  for 


the  costs  incurred  in  supporting  the  appeaL 
Rrg.  V.  Olamoi'ganshire  (Justices),  4  New  Sess. 
Cas.  110  ;  1  L.,  M.  &  P.  336  ;  19  L.  J.,  M.  C. 
172  ;  15  Jur.  679. 

An  appeal  against  an  order  of  settlement  was 
brought  before  sessions.  The  hearing  of  the  ap- 
peal was  adjourned  from  time  to  time,  till  ulti- 
mately the  appellant  declined  to  proceed,  and 
gave  notice  of  countermand.  The  justices  then, 
acting  upon  a  rule  of  their  sessions,  refused  to 
allow  the  respondent  his  costs  : — Held,  that  a 
mandamus  would  lie  to  compel  them,  as  such  a 
refusal,  under  the  circumstances,  amounted  to  a 
declining  of  jurisdiction.  Reg.  v.  Montgomery' 
shire  (Justices),  19  L.  T.  397. 

A  standing  order  of  a  court  of  quarter  ses- 
sions, that  costs  of  appeal  should  follow  the 
event,  unless  the  court  should  otherwise  inter- 
fere in  any  case,  may  be  good  as  a  rule  of  prac* 
tice  notwithstanding  11  &  12  Vict.  c.  43,  s,  27, 
and  12  &  13  Vict.  c.  45,  s.  5,  although  it  directs 
such  costs  to  be  paid  to  the  parties.  Read  v. 
Freemnn,  7  Jur.,  N.  S.  546  ;  S.  C,  Freeman  v. 
Read,  9  C.  B.,  N.  S.  301 ;  30  L.  J.,  M.  C.  123  ; 
9  W.  R.  141. 

Vature  of  Order  for.] — At  the  hearing  of  a  re- 
spited appeal  against  a  ix)or-rate,  the  appeal  was 
dismissed  on  the  non-appearance  of  the  appel- 
lants, and  the  sessions  made  the  following  order : 
— "  Surrey,  to  wit.  At  the  general  quarter  ses- 
sions of  the  peace,  holden  at  St.  Mary,  Newing- 
ton,  on  &c.  :  whereas,  at  the  last  general  quarter 
sessions  of  the  peace,  holden  in  and  for  the 
county  of  Surrey,  appeal  was  then  made  at  this 
court."  The  appeal  was  then  recited,  and  the 
entry  and  respite  thereof  until  the  next  general 
quarter  sessions  to  be  holden  in  and  for  the 
county  of  Surrey.  It  then  ordered  the  appeal 
to  be  dismissed,  and  further  that  the  appellants 
do  forthwith  pay  to  the  respondents  116?.  costs : 
— Held,  that  the  order  was  good,  although  no 
notice  had  been  given  that  more  than  nominal 
costs  would  be  asked  for;  that  it  sufficiently 
shewed  that  it  was  made  at  the  quarter  sessions 
holden  in  and  for  the  county  of  Surrey  ;  and  that 
the  term  "  costs  "  shewed  with  sufficient  cer- 
tainty that  they  were  costs  of  the  appeal. 
London,  Brighton  and  South  Goast  Railway, 
Ex  parte,  2  B.  C.  Rep.  265  ;  5  D.  &  L.  597  ;  17 
L.  J.,  M.  C.  119. 

The  quarter  sessions  made  an  order  confirming 
an  order  of  justices,  subject  to  a  case.  The  order 
of  sessions  was  silent  as  to  costs.  The  appellants 
abandoned  the  case ;  the  respondents  applied  to 
a  subsequent  session,  who  made  an  order,  stating 
that  the  original  order  was  confirmed,  and  giving 
the  respondents  costs : — Held,  that  the  subse- 
quent sessions  had  no  jurisdiction  to  deal  with 
the  order  made  by  the  prior  sessions.  Reg.  v. 
Staffordshire  (Justices),  7  El.  &  Bl.  935  ;  3  Jur., 
N.  8. 1148  ;  26  L.  J.,  M.  C.  175. 

On  an  appeal  against  a  conviction  under  the 
Alehouse  Licensing  Act,  9  Geo.  4,  c.  61,  the 
sessions  affirmed  the  conviction,  and  ordered 
that  the  appellant  should  forthwith  pay  to  the 
respondent  justices  a  certain  sum  for  costs,  and 
in  case  of  default  should  be  committed  to  the 
house  of  correction  until  such  sum  should  be 
paid : — Held  (though  conformable  to  9  Geo.  4,  c 
61,  s.  29),  a  bad  order  since  11  &  12  Vict.  c.  43, 
which  by  s.  27,  enacts  that  if  on  appeal  against 
*^  such  conviction  or  order  *'  as  is  there  mentioned, 
the  sessions  shall  award  coets,  their  order  shall 
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dlrecfc  the  costs  to  be  paid  to  the  clerk  of  the 
peace,  to  be  by  him  paid  over  to  the  party  en- 
titled, and  shall  state  within  what  time  payment 
shall  be,  and  that  on  non-payment  within  the 
time  and  in  default  of  distress  the  party  may  be 
committed  for  any  time  not  exceeding  tiiree 
months,  unless  the  costs  be  sooner  paid.  For  the 
words  "such  order"  apply  generally  to  all  orders 
of  magistrates  out  of  sessions  and  appeals  against 
such  orders  (unless  in  cases  excepted  by  the  act), 
and  s.  36  repeals  all  statutes  Inconsistent  with 
it.  Jleq,  V.  Bellier,  17  Q.  B.  229  ;  21  L.  J.,  M.  C. 
3;  15  Jur.901. 

.  The  17  Geo.  2,  c.  38,  s.  4,  empowering  the 
quarter  sessions  upon  an  appeal  against  a  poor- 
rate  to  order  costs  to  be  paid  to  the  party  in 
whose  favour  the  appeal  is  decided,  is  not  affected 
by  12  &  13  Vict.  c.  45,  s.  6,  and  the  11  &  12  Vict, 
c.  43,  s.  27.  Meg,  v.  Huntley,  3  El.  k  Bl.  172  ; 
23  L.  J.,  M.  C.  106  ;  18  Jur.  745. 


On  Gonntemiaad  of  Notioe.] — The  respondents, 
having  received  a  notice  of  appeal  against  an 
order  of  removal  for  the  next  sessions,  and  coun- 
termand of  such  notice  having  been  given  too 
late,  according  to  the  rules  of  the  sessions,  entered 
the  appeal  and  applied  for  costs.  The  sessions 
confirmed  the  order  of  removal,  and  ordered  costs 
for  attending  to  support  the  same  : — ^Held,  that 
the  confirmation  of  tne  order  of  removal  was  bad, 
and  that  ^e  order  for  costs,  being  ancillary  to 
the  confirmation,  was  bad  also.  lUg.  v.  J^oke 
Bliu,  D.  &  M.  136  ;  6  Q.  B.  158  ;  13  L.  J.,  M.  C. 
151 ;  8  Jut,  536.  See  Reg,  v.  Qreen^  20  L.  J., 
M.  C.  168. 

The  justices  for  the  borough  of  L.  made  an 
order  for  tbe  removal  of  a  pauper  from  L.  to  A.; 
notice  of  appeal  was  given  by  the  overseers  of  A. 
to  the  sessions  of  the  county  in  which  L.  was 
situate  instead  of  the  borough  sessions,  and  on 
discovering  their  error,  a  letter  was  written  one 
day  before  the  holding  of  the  borough  sessions, 
abandoning  the  notice,  whereupon  the  respon- 
dents attended  at  the  last-named  sessions  and 
obtained  an  order  for  their  costs  : — Held,  that 
the  recorder  of  the  borough  had  jurisdiction  to 
make  such  order,  and  that  under  the  circum- 
stances the  respondents  were  entitled  to  their 
costs.    Reg,  ^,  Leeds  (^RecordeT)y^l^,T,^%^, 

Dismisiing  Appeal  for  want  of  Jnrisdietion.] 
7— An  inhabitant  of  a  parish  gave  notice  of  appeal 
to  quarter  sessions  against  the  allowance  of  the 
surveyor's  accounts.  At  the  sessions  the  court 
dismissed  the  appeal  for  want  of  jurisdiction, 
under  5  &  6  Will.  4,c.  50,  and  ordered  the  appel- 
lant to  pay  the  costs  : — Held,  that  the  sessions 
had,  under  12  &  13  Vict.  c.  45,  s.  5,  jurisdiction 
to  order  the  payment  of  costs.  Reg,  v.  Padwicky 
8  El.  &  Bl.  704  ;  27  L.  J.,  M.  C.  113  ;  4  Jur.  N.  S. 
360. 

To  wliom  Payable.] — ^A  mistake  in  ordering 
ooets  to  be  paid  directly  to  the  party  to  the  ap- 
peal, instead  of  to  the  clerk  of  the  peace,  under 
11  k.  12  Vict.  c.  43,  s.  27,  is  not  a  defect  of  juris- 
diction, but  merely  erroneous  procedure.  Reg. 
T.  BinTiey,  1  El,  &  Bl.  810  ;  1  C.  L.  B.  236  ;  22 
L.  J.,  M.  C.  127  ;  17  Jur.  854. 

An  order  under  12  &  13  Vict.  c.  45,  s.  5,  for 
pajnnent  of  the  costs  of  appeal  made  in  a  court 
of  quarter  sessions,  dircctmg  that  the  costs  be 
paid  to  the  clerk  of  the  peace  instead  of  the 
•accessful  party,  is  good.     Oay  v.  Matthews^  4 


B.  &  S.  425  ;  32  L.  J.,  M.  C.  68  ;  9  Jur.,  N.  S. 
716  ;  7  L.  T.  504  ;  11  W.  R.  89.  Affirmed  on  ap- 
peal, 4  B.  &  S.  440  ;  33  L.  J.,  M.  C.  14  ;  8  L.  T. 
674  ;  11  W.  R.  922— Ex.  Ch. 

A  party  who  had  applied  for  a  beer  licence 
under  9  Geo.  4,  c.  61,  which  was  refused,  appealed 
against  the  refusal  to  the  October  quarter  ses- 
sions, and  entered  into  a  recognizance  to  try  the 
appeal,  abide  the  judgment  of  the  court,  and  pay 
such  costs  as  the  court  might  award.  The  appeal 
was  dismissed,  and  the  court  ordered  the  appel- 
lant to  pay  costs  to  the  respondent  forthwith.  A 
blank  was  left  in  the  order,  as  to  the  sum  which 
the  clerk  of  the  peace  had  not  time  to  fix  before 
the  sessions  adjourned.  The  sessions  adjourned 
to  the  next  November.  Before  the  adjournment 
day,  the  clerk  of  the  peace  fixed  the  costs  and 
filled  up  the  Older.  After  the  adjourned  sessions 
had  terminated,  but  before  the  next  sessions, 
payment  was  demanded  of  the  appellant,  who 
did  not  pay  : — Held,  that  it  was  not  necessary 
that  the  order  should  direct  the  costs  to  be  paid 
to  the  clerk  of  the  peace,  under  11  &  12  Vict.  c. 
43,  s.  27.  Reg,  v.  Ely  (Juidieei),  5  El.  &  Bl.  489 ; 
25  L.  J.,  M.  C.  1  ;  1  Jur.,  N.  S.  1017. 


Taxation  of  Costs.  ]— On  an  appeal  to  quarter 
sessions,  under  9  Geo.  4,  c.  61,  s.  27,  the  sessions 
in  October  dismissed  the  appeal  with  costs. 
After  the  court  had  risen  a  clerk  in  the  office  of 
the  clerk  of  the  peace  taxed  the  costs  under  pro- 
test of  the  appellant's  attorney.  The  sessions 
had  been  adjourned,  and  before  the  day  of  ad- 
journment the  costs  were  certified,  and  the 
amount  was  inserted  in  the  order  of  sessions. 
The  order  was  removed  into  the  Queen's  Bench 
in  March  for  the  purpose  of  enforcing  it : — 
Held,  that  the  order  of  sessions  purporting  on 
the  face  of  it  to  be  drawn  up  by  the  court  in  the 
absence  of  any  direct  statement  that  it  was  not 
so  drawn,  will  be  presumed  to  have  been  rightly 
made ;  and  that  there  had  been  a  sufficient 
adoption  of  the  taxation  by  the  adjourned  ses- 
sions, although  no  mention  of  the  amount  was 
made  in  court.    Reg.  v.  Phillips,  29  L.  T.  100. 

If  a  court  of  quarter  sessions  on  hearing  an  ap- 
peal directs  costs  to  be  given  and  adjourns  the 
court,  is  is  sufficient  to  have  the  costs  taxed  by 
the  clerk  of  the  peace  between  the  day  of  hearing 
and  the  adjournment  day,  and  on  the  adjourn- 
ment day  to  draw  up  the  order,  inserting  a 
direction  to  pay  the  amount  of  costs  ascertained 
on  the  taxation.  Reg.  v.  Hampshire  (Justiees'y^ 
33  L.  J.,  M.  C.  104  ;  9  L.  T.  730  ;  12  W.  R.  441. 
If,  on  the  hearing  of  an  appeal  against  an  order 
of  removal,  a  court  of  sessions  for  a  borough  orders 
a  parish  to  pay  costs,  under  4  &  5  Will.  4,  c.  76, 
s.  82,  the  court  must  fix  the  amount  of  such  costs 
in  their  order,  before  the  close  of  the  sessions. 
Reg.  V.  Long,  1  Q.  B.  740  ;  1  G.  &  D.  367  ;  6  Jur. 
98. 

The  quarter  sessions  have  no  |)ower  to  make  a 
general  order  for  the  costs  of  an  appeal,  though 
they  may  refer  the  taxation  of  the  amount  to 
their  officers,  provided  they,  during  the  sessions, 
adopt  his  decision,  and  incorporate  it  in  the  order. 
This  rule  is  equally  applicable,  whether  the  ses- 
sions have  a  discretion  to  award  costs  or  not. 
Sellwood  V.  MoutU,  1  G.  &  D.  358  ;  1  Q.  B.  726  ; 
6  Jur.  78. 

Where  the  costs  of  an  appeal  quashed  are 
directed  to  be  paid  by  a  particular  party,  but 
the  exact  sum  is  not  ascertained  during  the 
sitting  of  the  court,  but  is  afterwards  taxed 
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by  the  clerk  of  the  peace,  snch  taxation  is  not 
irregular.  JUg.  y.  Wettmorela/nd  (Justiees)^ 
1  D.  &  L.  178;  12  L.  J.,  M.  C.  113;  7  Jur. 
898. 

It  is  not  necessary  that  costs  should  be  taxed  in 
court  f  the  justices  may  adopt  the  taxation  of  the 
clerk  of  the  peace,  and  insert  it  in  their  order,  pro- 
yided  all  be  done  by  the  court  before  the  end  of 
the  sessions.  Freeman  y.  Beady  9  C.  B.,  N.  S. 
801 ;  80  L.  J.,  M.  G.  123 ;  9  Jur.,  N.  S.  546  ;  9 
W.  R.  141. 

If  the  party  against  whom  costs  are  giYen 
consents  that  the  taxation  shall  take  place  after 
the  sessions  are  over,  and  the  justices  give  judg- 
ment for  costs  nunc  pro  tunc,  the  party  so  con- 
senting will  be  precluded  from  afterwards  object- 
ing to  their  want  of  jurisdiction.  lb. 

The  quarter  sessions  can  only  order  costs  of  an 
appeal  as  ancillary  to  the  giving  of  final  judg- 
ment ;  and  where  upon  a  special  case  nothing  of 
a  judicial  nature  remains  to  be  done  by  the 
court,  it  has  no  longer  power  to  tax  the  costs. 
Reg.  V.  Hampshire  {Justices)^  32  L.  J.,  M.  C. 
46  ;  8  Jur.,  N.  S.  1212  ;  7  L.  T.  391  ;  11  W.  R. 
122. 


Waiying  Objaotions  to.]— Where  a  party 


objects  to  an  order  on  the  ground  that  the 
amount  of  costs  inserted  in  the  order  was  ascer- 
tained after  the  sessions  had  expired,  he  should 
protest  against  the  taxation  before  the  taxing 
officer;  otherwise,  if  he  attends  on  and  pro- 
ceeds with  the  taxation  without  protesting,  he 
waives  the  objection.  WatkinSy  Ex  partem  5 
L.  T.  605  ;  10  W.  R.  249  ;  8.  i>.,  lUg  v.  Mart- 
lock,  7  Q.  B.  459  ;  14  L.  J.,  M.  C.  153  ;  9  Jur. 
621. 

Imprisonment  for  Nonpayment  of  Costs.] — 
Upon  an  appeal  to  quarter  sessions  against  an 
affiliation  order,  the  order  was  quashed,  with 
costs,  and  the  respondent,  in  default  of  distress, 
committed  to  prison  : — Held,  that  as  the  word 
"  recoverable"  was  used  by  12  &  13  Vict  c.  45, 
in  alluding  to  the  proceedings  under  11  &  12 
Vict.  c.  43,  s.  27,  for  enforcing  the  payment  of 
costs,  the  right  to  these  costs  must  be  taken  to 
be  a  right  to  a  sum  of  money  recoverable  sum- 
marily before  a  justice  of  the  peace,  within  the 
exception  in  the  Debtors  Act,  and  the  respondent 
was  therefore  not  protected  from  imprisonment. 
Beg.v,  Pratt,  6  L.  R.,  Q.  B.  176  ;  39  L.  J.,  M.  C. 
73  ;  18  W.  R.  626 ;  8,  C,  nom.  Cole,  Ex  parte, 
21  L.  T.  750, 

h.  Beference  to  Arbitration. 

EfEbetol] — An  appeal  to  the  quarter  sessions 
against  a  rate  was  referred  by  consent  under  12 
k  13  Vict.  c.  46  (Baines'  Act),  s.  13.  By  the 
order  of  reference  the  costs  of  the  appeal  and 
reference  were  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  determined  the  matter 
of  the  appeal  in  favour  of  the  respondents,  and 
awarded  them  the  costs  of  the  appeal  and  re- 
ference. The  award  was  thereupon  entered  as 
the  judgment  of  the  sessions  under  12  &  13  Vict 
c.  45,  s.  13,  and  the  costs  having  been  taxed 
{^Fter  the  sessions,  an  order  of  sessions  was 
subsequently  drawn  up  confirming  the  rate,  and 
ordering  the  appellants  to  pay  the  costs  so 
ascertained  by  taxation.  The  appellants  object- 
ing that  the  order  was  made  without  jurisdiction, 
because  the  costs  had  not  been  taxed  in  sessions : 


— Held,  that  it  was  implied  in  the  terms  of  the 
reference  that  the  costs  should  be  taxed  out  of 
sessions,  and  that  the  order  was  therefore  valid. 
8outhumpton  Gaslight  a^nd  Coke  Company  v. 
Soutkatnpton  Union  (^Gtiardians),  2  Q.  B.  D. 
371 ;  46  L.  J.,  M.  C.  238  ;  36  L.  T.  548  ;  25  W.  R. 
671. 

Before  12  &  13  Vict  c.  45,  8. 12,  the  ralidity  of 
rates  was  not  a  subject-matter  of  arbitration. 
Thorp  V.  Cole,  1  M.  &  W.  631. 

An  appeal  against  a  poor-rate  was  referred  to 
an  arbitrator,  with  a  d&cretion  as  to  costs.  The 
arbitrator  having  directed  the  appellant  to  pay 
the  costs,  without  ascertaining  the  amount,  the 
court  referred  back  the  award  to  him  to  ascer- 
tain the  amount.  The  arbitrator  declined  to  hear 
fresh  evidence,  and  made  another  award,  differ- 
ing from  the  original  only  in  the  insertion  of  the 
amount  of  costs  : — Held,  that  the  arbitrator  was 
justified  in  refusing  to  hear  the  evidence.  ITunt- 
ley  V.  Binhrook  (^Overseers),  or  Huntley,  Ex 
paHe,  1  EL  &  Bl.  787  ;  22  L.  J.,  Q.  B.  277  ;  17 
Jur.  571. 

Costs  ot] — On  an  appeal  to  the  quarter 
sessions  it  was  ordered,  under  12  &  13  Vict.  c. 
45,  8.  13,  that  the  matter  in  dispute  should  be 
referred  to  arbitration.  The  arbitrator  awarded 
that  the  appeal  be  dismissed,  and  that  the 
appellants  do  pay  to  the  respondents  their  costs 
of  the  appeal : — Held,  that  as  the  order  of  re- 
ference was  silent  as  to  costs,  the  arbitrator  had 
no  power  to  award  costs.  West  Lo^ndon  Ex' 
tension  Bailway  Company  v.  FtUham    Union, 

5  L.  R.,  Q.  B.  361 ;  39  L.  S.,  Q.  B.  178  ;  22  L.  T. 
523. 

On  a  reference  to  an  arbitrator  of  an  appeal  at 
quarter  sessions,  under  12  &  13  Vict.  c.  45,  s.  13, 
no  mention  being  made  of  costs,  the  appeal 
having  been  regularly  adjourned  from  sessions 
to  sessions,  on  the  award  being  made,  the  subse- 
quent sessions  have  no  power  to  award  any  costs 
either  of  the  reference  or  of  the  appeal ;  their 
duty  being  simply  to  enter  the  award  of  the 
arbitrator  as  the  judgment  of  the  court.  Beg, 
V.  Middlesex  {Justices),  6  L.  R.,  Q.  B.  220 ; 
40  L.  J.,  M.  0.  109  ;  24  L.  T.  131 ;  19  W.  R. 
744. 

When  an  order  of  reference  made  by  a  court 
of  quarter  sessions  is  silent  as  to  costs,  the  subse- 
quent sessions,  whose  duty  it  is  to  enter  the  award 
as  the  judgment  of  the  sessions  in  the  appeal, 
have  no  power  to  deal  with  the  question,  but  must 
leave  each  party  to  bear  his  own  costs.  Beg,  v. 
Yorkshire,  V.  B,  (Justices),  34  L.  J.,  M.  C.  142  ; 
U  Jur.,  N.  S.  810  ;  12  L.  T.  380  ;  13  W.  R.  738  ; 

6  B.  &  S.  531. 


VI.    COMPELLING  JUSTICES   TO   DO 
THEIR  DUTY. 

ITnder  11  ft  12  Yiot.  e.  44,  s.  8.]— The  remedy 
by  rule  is  not  simply  for  the  benefit  of  justices, 
and  confined  to  oases  in  which  the  jurisdiction 
is  doubtful,  but  extends  to  all  cases  in  which 
they  refuse  to  do  an  act  relating  to  the  duties 
of  their  office.  Beg.  v.  Aston,  1  L.,  K«  &  P.  491 ; 
19  L.  J.,  M.  C.  236  ;  14  Jur.  1045. 

-The  statute  does  not  give  the  court  power  to 
grant  a  rule,  where  before  the  court  could  not 
issue  a  mandamus.  Beg.  ▼.  Bristol  (Justices), 
18  Jur.  426,  n. 
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Heed  of  Protection.!— Under  11  &  12 

Vict.  c.  44,  s.  5,  it  is  only  when  justices  would 
need  protection  if  they  proceeded  to  do  "  any  act 
relating  to  the  duties  of  their  office,"  that  a  rule, 
calling  upon  them  to  shew  cause  why  such  act 
should  not  be  done,  can  be  granted.  Reg,  v. 
Percy,  9  L.  R.,  Q.  B.  64  ;  43  L.  J.,  M.  C.  46  :  22 
W.  R.  72. 

Therefore,  when  justices  had  refused  to  hear  a 
summons  against  a  person  for  having  a  board 
over  his  door,  stating  that  he  was  licensed  to 
retail  beer,  he  not  being  so  licensed,  contrary  to 
35  k  36  Vict.  c.  74,  s.  11,  the  court  refused  a  rule 
against  the  justices  under  11  &  12  Vict.  c.  44, 
but  granted  a  rule  for  a  mandamus.    lb. 

Hot  where  Jostieee  have  acted.  1— The 


statute  does  not  authorize  the  court  to  order  jus- 
tices to  draw  up  one  joint  conviction  instead  of 
two  separate  convictions  against  each  of  two 
persons  against  whom  a  joint  information  has 
been  laid,  and  heard  and  determined  by  the  jus- 
tices. Clee,  In  re,  I  B.  C.  C.  31 ;  21  L.  J.,  M.  0. 
112. 

It  applies  only  to  cases  where  justices  have 
ref  usea  to  act ;  and  not  where  they  have  acted, 
although  erroneously.    lb, 

Beftisal  to  hear  Application.] — If  on  applica- 
tion to  justices  for  a  summons  for  an  indictable 
offence,  they  have  heard  and  determined  the 
application,  and.  on  the  merits,  have  declined  to 
grant  it,  the  court  will  not  grant  a  mandamus  to 
compel  them  to  review  their  decision.  Secus,  if 
they  have  refused  to  hear  the  application,  or  if, 
after  hearing,  have  refused  to  grant  it  from  a 
mistaken  view  of  their  duty,  amounting  to  a  de- 
clining of  jurisdiction.  Reg.  v.  Fawcett,  11  Cox, 
C.  C.  305. 

Befdial  to  issue  Sommonses.] — Upon  an  ap- 
plication to  justices  for  summonses  against  certain 
persons  to  answer  a  charge  of  conspiracy  to  break 
the  peace  and  do  grievous  bodily  harm  at  a  public 
meeting,  evidence  was  given  that  a  disturbance 
had  arisen  at  the  meeting  in  which  the  defen- 
dants took  part,  and  that  one  or  other  of  them 
had  previously  offered  money  to  different  persons 
if  they  would  commit  acts  of  violence  at  the 
meeting.  The  justices,  after  hearing  the  evi- 
dence, declined  to  issue  the  summonses,  and  a 
rule  nisi  for  a  mandamus  having  been  obtained, 
they  stated  in  their  affidavit  that  upon  the  facts 
brought  before  them  they  did  not  feel  justified 
in  granting  the  application,  but  did  not  say  that 
they  thou^t  the  witnesses  unworthy  of  credit : — 
Held,  that  the  rule  must  be  made  absolute,  for 
although  under  11  &  12  Vict.  c.  42  (Jervis's  Act), 
s.  9,  the  justices  are  to  issue  their  summons  "  if 
they  shall  think  fit,"  it  was  here  evident  that 
they  had  not  exercised  a  discretion.  Reg.  v. 
AdaiMon,  1  Q.  B.  D.  201 ;  45  L.  J.,  M.  C.  46 ;  33 
L.  T,  840 ;  24  W.  R.  250. 

Befual  to  iisne  Warrant] — Justices  have  no 
power  in  Issuing  a  distress  warrant  for  the 
recovery  of  poor  rates  to  order  that  there  shall 
be  any  delay  in  the  execution  of  the  warrant. 
Reg,  V.  Handsley,  7  Q.  B.  D.  398. 

And  where  by  an  act,  power  is  conferred  upon 
justices  to  issue  a  distress  warrant  "if  they  shall 
think  fit,"  they  must  not  refuse  to  issue  it  merely 
because  they  think  the  act  of  parliament  does 


an  injustice  in  giving  such  power  in  the  par- 
ticular case.  Reg.  v.  Roteler,  4  B.  &  S.  969 ; 
33  L.  J.,  M.  C.  101 ;  12  W.  R.  466. 

Where  magistrates  have  convicted  of  penalties 
on  matters  within  their  jurisdiction,  and  the  con- 
victions are  regular  in  form,  and  there  is  no  legal 
reason  she^yn  why  the  parties  convicted  have  not 
paid  the  penalties,  the  court  will  grant  a  rule  to 
the  magistrates  to  issue  warrants  to  levy  the 
amounts,  and  have  no  discretion  to  refuse  to  do 
so  on  the  ground  of  some  supposed  haraship  in 
the  number  of  the  convictions  or  the  amount  of 
the  costs.  Hartley,  In  re,  31  L.  J.,  M.  G.  232. 
ATid  see  cases,  ante,  ool.  1219. 

Validity  of  Order.] — The  court  will  inquire 
into  the  vabdity  of  an  order  of  justices  before 
compelling  them  (by  rule)  to  issue  a  distress 
warrant  to  enforce  such  order,  and  will  refuse 
a  rule  for  that  purpose  where  the  order  appears 
to  be  invalid.  Keg.  v.  Collins,  or  Durham  («/««- 
tices),  21  L.  J.,  M.  C.  73 ;  16  Jur.  422. 

Highway  Bate — Claim  of  Exemption.] — On 

application  to  justices  for  a  distress  warrant  to 
levy  a  highway  rate  upon  an  occupier  of  pre- 
mises, he  claimed  to  bo  exempt,  by  reason  of 
having  never  contributed  to  the  repair  of  the 
highways  or  been  rated,  but  having  always  re- 
paired so  much  of  a  highway  as  was  within  his 
premises,  and  half  a  bridge  at  the  extremity  of 
the  highway.  He  shewed  no  origin  of  the  exemp- 
tion, but  insisted  that  he  was  protected  by  5  &  6 
Will.  4,  c.  50,  s.  33.  The  justices  refused  a  warrant. 
On  application  for  an  order  on  the  justices  to 
issue  the  warrant,  the  court  held  the  question 
too  doubtful  to  justify  them  in  acting  under  the 
above  statute,  and  left  the  applicants  to  move 
for  a  mandamus,  or  to  try  the  question  by  having 
another  rate  made,  and  against  which  the  party 
might  appeal  (the  objection  that  he  ought  to 
have  appealed  having  been  waived  by  consent). 
Reg.  V.  Browne,  13  Q.  B.  654. 


Hew  Street.]— By  18  &  19  Vict.  c.  120, 


the  vestry  of  a  parish  may  pave  any  new  street, 
and  the  owners  of  the  houses  forming  the  street 
shall,  on  demand,  pay  to  the  vestry  the  amount 
of  the  estimated  expenses,  such  amount  to  be 
recovered  before  two  justices  on  summons,  who 
are  to  hear  and  determine  the  matter,  and  to 
make  such  order  as  to  costs  or  otherwise  as  to 
them  seems  just.  The  owner  of  houses  in  a 
street  having  been  summoned  before  a  magis- 
trate to  shew  cause  why  an  order  for  the  pay- 
ment of  his  share  of  the  estimated  expense  of 
paving  the  street  should  not  be  made  upon  him, 
the  magistrate,  after  hearing  the  oidence,  dis- 
missed the  complaint,  on  the  ground  that  the 
street  having  been  dedicated  to  the  public  as  a 
highway  before  the  act,  was  not  a  new  street 
within  the  meaning  of  it.  On  a  motion  calling 
on  the  magistrate  to  shew  cause  why  he  should 
not  hear  and  adjudicate  : — Held  (Erie,  J.,  dis- 
sentiente),  that  he  had  done  so,  and  that  the 
court  could  not  interfere.  Reg^  v.  Dayman, 
7  El.  &  El.  328  ;  26  L.  J.,  M.  0.  128 ;  3  Jur., 
N.  S.  744. 

Held,  by  Brie,  J.,  that  the  decision  by  the 
magistrate  was  of  a  fact  going  to  his  jurisdiction, 
and  that  the  court  could  therefore  review  his 
decision.  lb.  See  Reg.  v.  Hutchins,  6  Q.  B.  D. 
300  ;  50  L.  J.,  M.  C.  35  ;  44  L.  T.  464  ;  29  W.  R. 
724— C.  A. 
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lighting  Bates— Validity  of  Xeetingf.] 

— In  September,  1853,  at  a  meeting  of  ratepayers 
for  determining  whether  so  much  of  the  3  &  4 
Will.  4,  c.  90,  as  relates  to  lighting  should  be 
adopted  in  a  parish,  the  act  was  not  adopted. 
In  December  following,  at  a  meeting  for  oeter- 
mining  whether  it  should  be  adopted  in  part  of 
the  parish,  the  act  was  adopted.  S.  paid  a  rate 
assessed  upon  him  in  1855,  but  having  refused 
to  pay  subsequent  rates,  a  summons  was  taken 
out  against  nim,  at  the  hearing  of  which  the 
justices  decided  that  the  persons  at  the  two 
meetings  were  substantiallj  the  same  body,  and 
therefore,  the  second  being  contrary  to  s.  16, 
dismissed  the  summons.  Upon  application  for 
a  rule  on  the  justices  to  issue  tneir  warrant, 
semble  that  the  decision  of  the  justices  was 
wrong,  but  being  on  a  question  of  fact : — Held, 
that  the  court  could  not  disturb  It.  Reg,  y. 
Dunn,  7  El.  &  Bl.  221  ;  26  L.  J.,  M.  C.  74  ;  3 
Jut.,  N.  S.  341. 


Poor  Bata^Fo  Panport  in  Partionlar 

Biitriot.] — An  extra-parochial  place,  having 
become  a  parish,  and  by  order  of  the  Poor  Law 
Board  added  to  a  union,  a  contribution  order 
was  made  by  the  guardians  of  the  union  upon 
the  overseer.  Upon  his  refusal  to  pay,  the 
guardians  appliea  to  justices  for  a  summons 
under  2  &  3  Vict.  c.  84,  s.  1,  which  empowers 
them,  if  they  shall  think  fit,  to  issue  their 
warrant  for  levying  the  amount.  At  the  hearing 
the  only  ground  which  the  overseer  uiged 
against  issuing  the  warrant  was,  that,  as  the 
parish  had  not  at  that  time  any  paupers  charge- 
able to  it,  it  was  unjust  and  unreasonable  that 
the  ratepayers  should  be  called  upon  to  pay 
anything  towards  the  expenses  of  the  union. 
The  justices  refused  to  issue  their  warrant, 
adding  that  they  did  so  in  the  exercise  of  their 
discretion.  Upon  application  for  a  rule  on  the 
justices  to  issue  their  warrant,  the  court  made  it 
absolute,  with  costs.  Reg.  v.  Boteler^  4  B.  &  S. 
959 ;  33  L.  J.,  M.  C.  101 ;  12  W.  R.  406. 

Desertion— Atsont  of  Parish  Offlo6rs.]-^If  an 
assistant  overseer  apprehends  a  man  for  running 
away  and  leaving  his  wife  and  children  charge- 
able to  the  parish,  and,  by  direction  of  the  parish 
officers,  brings  him  before  a  magistrate,  and 
charges  him  with  such  desertion,  the  magistrate 
ought  to  hear  and  determine  the  matter  of  the 
complaint,  and  is  not  justified  in  refusing  to 
entertain  it  becaose  the  proceedings  have  been 
taken  without  the  direction  of  the  board  of 
guardians.  Reg.  v.  J^firehouse,  32  L.  J.,  M.  C. 
90  J  11  W.  R.  316. 

Preliminary  Objection.] — ^A  part^  was  sum- 
moned before  jastices  upon  an  information, 
under  18  &  19  Vict.  c.  108,  s.  11,  charging 
that  he,  "being  one  of  the  owners  and  man- 
agers" of  a  colliery,  had  worked  the  colliery 
without  providing  the  boiler  with  a  proper 
steam-gauge,  as  required  by  s.  4.  In  defence, 
he  contended  that,  as  there  were  other  owners, 
they  ought  to  be  charged  with  him  ;  but  he  did 
not  deny  that  he  was  resident  owner,  and  took 
an  active  part  in  the  management.  The  justices, 
upon  this  objection  alone,  dismissed  the  com- 
plaint, considering  the  information  to  be  bad  on 
the  face  of  it,  because  it  shewed  that  there  were 
other  owners.    A  mandamus  was  granted,  com- 
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manding  them  to  hear  and  determine  the  infor- 
mation ;  for,  first,  the  objection  was  invalid ; 
and,  secondly,  the  justices  had  not  exercised 
jurisdiction,  but  had  declined  it,  the  objection 
being  preliminary,  though  taken  in  defence,  and 
not  at  the  ouitset.  Reg,  v.  Browne  7  El.  &  Bl. 
757  ;  26  L.  J.,  M.  C.  183  ;  3  Jur.,  N.  S.  745.  And 
see  Reg.  v.  Middlesex  (jJugticei),  infra. 

Adjonnunent  for  Speeial  Case.] — A  magis- 
trate, upon  a  complaint  regularly  heard  before 
him,  gave  his  opinion  against  the  complainant, 
but  at  the  request  of  the  complainant  he  refused 
to  adjudicate,  for  the  purpose  of  enabling  the 
complainant  to  take  the  opinion  of  the  Court  of 
Queen's  Bench.  The  defendant  objected,  and 
wished  the  magistrate  to  adjudicate  and  dismiss 
the  complaint : — Held,  that  there  was  no  such  re- 
fusal to  adjudicate  as  to  entitle  the  complainant 
to  a  rule.  Reg.  v.  Paynter,  7  El.  &  Bl.  328  ;  26 
L.  J.,  M.  C.  102  ;  3  Jur.,  N.  S.  511. 

Disqnalifleation  of  Jnstioei  by  Boason  of 
Interest.] — W.  having  applied  to  the  licensing 
justices  for  a  licence  for  a  new  hotel,  and  the 
three  justices  who  were  sitting  having  refused  it, 
afterwards  applied  to  the  court  for  a  mandamus 
to  have  the  case  heard  again  on  the  ground  that 
B.,  one  of  the  justices,  was  interested  as  owner 
in  one  of  the  licensed  houses  near  the  proposed 
hotel.  The  affidavit  shewed  that  B.'s  wife  had 
succeeded  to  the  licensed  house,  and  was  tenant 
for  life,  but  it  was  a  small  house  without  hotel 
accommodation,  and  not  likely  to  be  injured  by 
the  new  licence  being  granted  : — Held,  (a)  that 
a  mandamns  could  not  be  granted,  because  the 
decision  not  having  been  set  aside  or  quashed 
on  certiorari,  the  case  could  not  be  heard  again  \ 
(b)  if  a  certiorari  were  applied  for,  the  affidavits 
ought  to  state  that  the  party  applying  and  his 
solicitor  did  not  know  at  the  time  that  one 
of  the  justices  was  interested.  Reg.  v.  Kent 
{JmUcei),  44  J.  P.  298. 

Where  justices  stopped  the  further  hearing  of 
a  case  on.  the  grouna  that  one  of  them  was 
interested,  and  g^nted  a  case  for  a  superior 
court  as  to  whether  such  justice  was  interested 
or  not : — Held,  that  they  had  not  power  to  grant 
such  a  case,  but  that  they  might  be  compelled 
to  determine  the  matter  before  them.  Wake' 
field  Local  Board  v.  Yorkshire,  W,  R.  (Juttioes)r 
6  B.  &  S.  794  ;  55  L.  J.,  M.  0.  69. 

• 

Praotioo  on  Affidavits.] — ^Although  affidavits 
are  admissible  for  the  purpose  of  shewing  that  a 
magistrate  has  made  an  order  without  jurisdiction, 
yet  as  the  test  of  jurisdiction  with  respect  to  the 
right  of  a  magistrate  to  deal  with  any  particular 
case  is,  whether  he  had  power  to  commence  the 
inquiry,  and  not  whether  he  has  in  the  course  of 
it  come  to  right  conclusions,  affidavits  are  not  ad- 
missible merely  to  disprove  the  existence  of  any 
fact  stated  in  the  information,  because  the  power 
of  the  magistrate  to  commence  the  inquiry  de- 
pends not  upon  the  question  whether  the  state- 
ments contained  in  the  information  are  true  or 
false,  but  upon  the  question  whether  the  facts  as 
stated  in  the  information  do  or  do  not  amount  in 
law  to  an  offence  over  which  he  has  jurisdiction. 
Reg.  V.  Bolton,  4  P.  &  D.  679  ;  1  Q.  B.  66. 

A  rule  calling  upon  justices  to  shew  cause  why 
they  should  not  issue  a  distress  warrant  was 
founded  upon  an  affidavit,  shewing  the  refusal 
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onlj,  but  not  stating  the  proceedings  which  took 
place  before  them,  or  the  reason  why  they  re- 
fased.  The  party  shewing  cause  against  the  rule 
made  noafficLEivit : — Held,  that  the  affidavit  must 
be  construed  in  favour  of  the  party  making  it, 
and  that  the  rule  should  be  absolute.  Reg,  v. 
Deverell,  3  EL  &  Bl.  372  ;  23  L.  J.,  H.  C.  121. 

Affidavits  of  Jastioei.V- Under  36  &  36  Vict. 
c.  26  (the  Beview  of  Justices  Decisions  Act, 
1872),  the  affidavit  must  be  sworn  by  the  justice 
himself,  and  affidavits  sworn  by  persons  upon 
whose  evidence  the  decision  of  tne  justice  is 
founded  are  not  admissible.  Beg,  v.  Sperling^ 
21  W.  R.  461. 

Coits.] — On  motion  against  a  justice  of  the 
peace  under  the  1 1  &  12  Vict.  c.  44,  s.  6,  the  general 
rule  is,  that  the  court  will  order  the  unsuccessful 
party  to  pay  costs,  and  will  not  on  motion  for 
costs  enter  into  the  merits  of  the  original  appli- 
cation. Reg.  V.  Ingham^  17  Q.  B.  884  ;  21  L.  J., 
M.  C.  125  ;  16  Jur.  526. 

Where  no  cause  is  shewn  against  the  rule,  the 
court  will  not  make  the  rule  absolute  with  costs, 
unless  asked  for  by  the  rule.  Leamington  Priors 
QCammisiioneri)  v.  Movltrie^  7  D,kij,  311. 

Attaehment  or  Information.] — On  an  appli- 
cation for  an  attachment  or  criminal  information 
against  a  justice  of  the  peace  for  misconduct  in 
the  exercise  or  under  the  authority  of  his  office, 
it  must  be  shewn  that  six  clear  d^ys*  notice  in 
writing  has  been  given  to  him.  Reg.  v.  Roe,  8 
Ir.  E.,  C.  L.  524. 

Xandamos  to  Sessions  to  hear  Appeal.] — S. 
was  convicted  by  a  metropolitan  police  magis- 
trate under  5  Geo.  4,  c.  83,  s.  4,  which  midces 
punishable  as  a  rogue  and  vagabond  **  every 
person  ....  using  any  subtle  craft,  means  or 
device,  by  palmistry  or  otherwise,  to  deceive  and 
impose  on  any  of  his  Majesty*s  subjects."  The 
conviction  described  the  offence  as  *'  unlawfully 
using  certain  subtle  craft,  means  and  device " 
(omitting  the  words  "  by  palmistry  or  other- 
wise *').  Upon  appeal  to  Xhe  Middlesex  Sessions, 
the  proceedings  commenced  with  an  objection 
from  S.  tiiat  the  omission  of  the  words  made  the 
conviction  bad.  The  justices,  after  hearing  the 
point  argued,  retired,  and  on  their  return  the  as- 
sistant judge  gave  what  purported  to  be  the  deci- 
sion of  the  sessions,  quashing  the  conviction  on 
the  objection  taken  to  it.  Upon  application  for 
a  mandamus  to  the  sessions  to  hear  the  appeal 
on  the  merits,  it  was  proposed  to  shew  by  affi- 
davits from  the  justices  that  the  decision  given 
by  the  assistant  judge  was  contrary  to  the  opinion 
of  the  majority  of  the  justices  forming  the  court, 
and  that  after  such  opinion  had  been  communi- 
cated to  him,  he  persisted  in  giving  his  ded- 
eion  as  that  of  the  sessions  :: — Held,  that  the 
order  of  sessions  having  been  duly  recorded,  it 
was  too  late  to  inquire  whether  it  did  or  did  not 
represent  the  opinion  of  the  majority  of  the  jus- 
tices, and  that  the  decision  upon  the  form  of 
the  conviction  was  not  a  decision  upon  a  pre- 
liminary matter,  but  a  hearing  and  adjudication 
upon  the  merits,  which,  upon  a  mandamus,  could 
not  be  reviewed.  Reg.  v.  Middlesex  (Justices), 
Slade,  In  re,  2  Q.  B.  D.  516  ;  46  L.  J.,  M.  C.  225  ; 
86  L.  T.  402  ;  26  W.  R.  610. 

The  court,  having  quashed  an  order  of  sessions 


which  quashed  the  rate,  will  not,  thereupon,  issue 
a  mandamus  to  the  sessions  to  enter  continu- 
ances. The  proper  course  for  the  appellant  is  to 
apply  to  the  court  for  an  order  to  the  sessions  to 
hear  the  appeal.  Reg.  v.  Cheltenham  (^Chmmis- 
sianers\  1  G.  &  D.  167 ;  1  Q.  B.  467. 


Where  Case  Stated.] — ^When  the  court  of 


quarter  sessions  dismisses  an  appeal  subject  to  a 
case,  the  court  will  not  grant  a  mandamus  to 
enter  continuances  and  hear  the  appeal.  Rex 
V.  Suffolk  (Jkistice),  1  N.  &  P.  306 ;  6  A.  &  E. 
109  ;  W.,  W.  &  D.  7. 

The  court  will  not  grant  a  mandamus  com- 
manding the  justices  in  sessions  to  try  an  appeal 
dismiss^  for  want  of  notice  of  trial,  where  the 
court  of  quarter  sessions  has  granted  a  case  upon 
the  question  whether  it  had  been  rightly  dis- 
missed, which  has  been  abandoned  by  the  party 
applying  for  the  mandamus.  Rex  v.  Yorhshirej 
W.  R,  (Juitices),  3  N.  &  M.  767 ;  6  B.  &  Ad. 
677. 


Time  for.] — On  the  5th  January,  1844, 


the  sessions  dismissed  an  appeal,  giving  the  ap- 
pellants the  option  of  stating  a  case,  or  applying 
for  a  mandamus.  No  case  was  brought  up,  but 
an  application  for  a  mandamus  was  made  on  the 
30th  April  following :— Held,  that  the  applica- 
tion was  not  too  late,  and  a  mandamus  was 
granted.  Reg,  v.  Cheshire  (Justices'),  2  New 
Sess.  Cas.  420 ;  1  B.  C.  Rep.  164  ;  15  L.  J.,  M..G. 
114;  10  Jur.  808. 

See  also  Mandamus. 


VII,    LIABILITY    OF,    TO    ACTION. 
1.  Liability,  In  respect  op  what. 

Acts  done  in  Ezaoution  of  the  Offioe.] — ^A  jus- 
tice of  the  peace  is  entitled  to  the  protection  of  the 
7th  and  8th  sections  of  the  11  at  12  Vict.  c.  16, 
with  respect  to  any  act  done  by  him  under  the  bon4 
fide  belief  in  the  existence  of  a  state  of  facts 
which,  if  existing,  would  have  justified  the  act 
as  an  act  done  by  him  in  the  execution  of  his 
office.  The  reasonableness  of  such  belief,  though 
an  element  in  determining  its  bona  fides,  is  not 
essential  to  his  right  to  claim  the  benefit  of  these 
provisions.  Chamberlain  v.  King  (6  L.  R.,  C.  P. 
474)  followed.  Rochfort  v.  Rynd,  8  L.  R.,  Ir. 
204.    Affirmed  in  C.  A. 

Upon  an  application  under  these  sections  to 
set  aside  proc^dings  in  an  action  against  a  jus- 
tice of  the  peace  for  an  act  alleged  by  him  to 
have  been  done  in  execution  of  his  office,  the 
affidavit  in  support  of  the  motion  must  shew, 
not  only  that  he  bon&  fide  believed  that  he  was 
authorized  as  such  justice  to  act  as  he  did,  but 
must  also  allege  facts  shewing  that  such  a  belief 
might  have  been  entertained.  An  allegation  that 
the  act  complained  of  was  done  bon&  fide  with- 
out malice,  and  in  ignorance  of  any  cause  against 
the  doing  thereof,  and  was  done  in  execution  of 
his  office  as  such  justice,  is  insufficient.  The 
affidavit  should  state  the  facts  proved  before  the 
justice,  and  the  belief  formed  by  him  on  such 
facts.    lb, 

A  mag^trate  who  commits  a  party  in  a  case 
where  he  has  no  jurisdiction  is  liable  to  an  action 
of  trespass  ;  but  where,  supposing  the  facts  al- 
leged to  be  true,  the  magfistrate  has  jurisdiction, 
his  liability  to  be  sued,  or  his  exemption  from 
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sach  liabilitj,  on  the  ground  of  jurisdiction,  can- 
not be  afiPected  by  the  truth  or  falsehood  of  these 
facts,  or  by  the  sufficiency  or  insufficiency  of  the 
evidence  adduced  for  the  purpose  of  establishing 
them.  Oavfi  v.  Mountain^  1  M.  &  G.  267  ;  1  Scott, 
N.  R.  132. 

An  information  brought  before  a  magistrate, 
which  charges  an  offence  within  his  cognizance, 
is  sufficient  to  give  the  magistrate  jurisdiction, 
and  to  protect  him  in  an  action  for  false  im- 
prisonment, although  the  information  discloses 
no  legal  evidence  against  the  alleged  offender, 
and  even  although  it  purports  to  be  founded  upon 
inadmissible  hearsay  evidence.    Ih, 

Knowledge  on  the  part  of  the  committing 
magistrate  that  the  prisoner  would  be  subject  to 
restriction  unnecessarily  severe,  in  the  gaol  to 
which  the  commitment  is  made,  does  not  make 
the  magistrate  a  trespasser,  unless  he  expressly 
directs  such  treatment  to  be  adopted  in  the  par- 
ticular case.    Ih. 

An  action  will  not  lie  against  a  magistrate  for 
an3rthing  done  by  him  in  the  discharge  of  his 
duty,  unless  he  is  made  acquainted  with  every 
fact  necessary  to  enable  him  to  determine  when 
called  upon  to  act.  Pike  v.  Carter,  10  Moore, 
376  ;  3  Bing.  78. 

Thus  an  action  of  trespass  does  not  lie  against 
justices  acting  upon  a  complaint  made  to  them 
on  oath,  by  the  terms  of  which  they  have  juris- 
diction ;  though  the  real  facts  of  the  case  might 
not  have  supported  such  complaint,  if  such  f^ts 
were  not  laid  before  them  at  the  time  by  the 
party  complained  against  having  notice  of  such 
complaint,  and  being  properly  summoned  to 
attend.  Lowther  v.  Radnor  (^Ikirl\  8  Bast, 
113. 

If  a  person  is  charged  on  oath  before  a  magis- 
trate with  an  offence  amounting  to  felony,  and 
he  issues  his  warrant ;  and,  on  the  party  being 
brought  before  him,  the  charge  is  substantiated, 
and  the  offender  is  committed  to  prison,  the 
magistrate  committing  is  not  liable  in  trespass 
for  false  imprisonment,  although  the  charge 
turns  out  to  be  unfounded.  MUls  v.  Collett,  3 
H.  &  P.  242  ;  6  Bing.  85. 

Proteotion  under  11  ft  12  Viot..o.  44,  nn,  I,  8.1 

— These  sections  must  be  read  together,  and 
therefore,  where,  in  the  course  of  a  matter  trans- 
acted before  a  justice,  there  has  been  an  excess 
of  jurisdiction,  the  2nd  section  does  not  apply 
unless  the  action  in  which  it  is  sought  to  be 
applied  is  brought  for  an  act  done  in  respect  of 
that  part  of  the  matter,  or  some  part  of  it,  which 
was  beyond  the  jurisdiction.  Barton  v.  Bricks 
nell,  13  Q.  B.  393 ;  20  L.  J.,  M.  C.  1  ;  15  Jur. 
668. 

Where  Xzpresi  Halice.]— A  justice  of  the 
peace  may  be  acting  maliciously  and  without 
reasonable  and  probable  cause,  and  yet  be  acting 
in  the  execution  of  his  duty  as  such  justice  ;  as, 
for  instance,  where  maliciously  and  without  rea- 
.sonable  and  probable  cause  he  excites  a  person  to 
bring  a  complaint  before  him.  Kirhy  v.  fjimpton^ 
10  Ex.  368  ;  2  C.  L.  R.  1286  ;  23  L.  J.,  M.  C.  165  : 
18  Jur.  983. 

A  count  stated  that  the  defendant,  being  a 
justice  of  the  peace,  unlawfully  and  maliciously, 
and  without  reasonable  or  probable  cause,  took 
an  information  of  W.  against  the  plaintiff,  and 
wrongfully,  wilfully,  n^iciously,  and  without 
reasonable  or  probable  cause,  as  the  defendant 


well  knew,  convicted  the  plaintiff,  and  he  was 
thereby  compelled  to  pay  a  sum  of  money ;  and 
that  upon  appeal  to  the  quarter  sessions,  the 
conviction  was  afterwards  quashed.  A  verdict 
having  been  found  for  the  plaintiff,  the  court 
refused  to  arrest  the  judgment.  Oelen  v.  HaLlf 
2  H.  &  N.  379  ;  27  L.  J.,  M.  C.  78. 

Quaere,  whether  an  action  is  maintainable 
against  a  justice  of  the  peace  for  wilfully  and 
maliciously,  and  without  reasonable  and  probable 
cause,  convicting  a  person  in  a  penalty  in  a 
matter  in  which  he  has  jurisdiction,  and  which 
penalty  is  paid,  but  the  conviction  has  been  sub- 
sequently q[ua8hed.    Ih. 

Where  a  justice  of  the  peace  maliciously  grants 
a  warrant  against  a  person  without  any  informa- 
tion upon  a  supposed  charge  of  felony,  tiie  remedy 
against  the  justice  is  trespass,  and  not  case. 
Morgan  v.  Hughes,  2  T.  R.  225. 

Diseretion— Sefasing  to  Admit  to  Bail.]— The 
duty  of  a  magistrate  in  respect  of  admitting  to 
bail  is  judicial ;  and,  therefore,  an  action  cannot 
be  maintained  against  him  for  refusing  to  admit 
to  bail  a  person  charged  with  a  misdemeanor, 
and  entitled  to  be  admitted  to  bail,  without  proof 
of  malice.  Linford  v.  Fitzroy,  13  Q.  B.  240  ;  3 
New  Sess.  Cas.  438  ;  18  L.  J.,  M.  C.  108  \  13  Jur. 
303. 


on  Gondnet  of  Constable.] — It  is 
the  duty  of  a  magistrate  to  express  his  opinion 
of  the  conduct  of  police  constables,  in  order 
that  the  Police  Commissioners  may  have  proper 
information  on  which  to  proceed  in  making  in- 
quiries to  enable  them  to  regulate  the  force  under 
their  direction.  Kendillon  v.  Malthy,  Car.  &  M. 
402  ;  2  M.  &  Rob.  438. 


Of  Witneises.] — ^An  action  will  not  lie 


against  a  magistrate  for  words  spoken  in  pro- 
nouncing judgment,  of  a  witness  in  the  case. 
Kendillon  v.  Maltby,  Car.  &  M.  402  ;  2  M.  &;  Rob. 
438. 

Befoeal  to  Idoenee.] — An  action  does  not  lie 
against  justices  of  the  peace  for  refusing  a  licence 
to  keep  an  inn  or  an  al^ehouse.  Basset  v.  Ood' 
schall,  3  Wils.  121. 

Wrongful    Appointment    of    Orerseers.]  — 

Seven  borough  magistrates,  including  the  mayor, 
assembled  to  appoint  overseers.  The  mayor 
drew  from  his  pocket  two  blank  forms,  with 
three  seals  ready  attached  ;  filled  them  up  with 
the  names  of  two  persons  of  his  own  political 
party,  handed  them  to  the  two  magistrates  sitting 
qext  to  himself,  and,  on  their  being  signed, 
immediately  dispatched  them  by  a  constable  to 
be  served.  As  soon  as  the  constable  had  left  the 
room,  the  four  other  magistrates,  who  had  not 
observed  the  mayor^s  proceedings,  requested  him 
to  nominate  two  other  overseers ;  and,  upon  his 
refusing  to  put  the  question,  appointed  them 
without  his  concurrence.  The  mayor  afterwards 
caused  a  distress  to  be  levied  on  the  plaintiff  for 
refusing  to  pay  a  rate  made  by  the  overseers  ap- 
pointed by  the  mayor.  The  plaintiff  sued  the 
mayor  in  trespass ;  the  jury  was  directed  that 
they  might  find  for  the  plaintiff,  if  they  thought 
the  mayor's  appointment  of  overseers  to  be 
fraudulent.  The  jury  having  found  it  not 
fraudulent : — Held,  that   the   action  was   not 
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maintainable  ;  the  appointment  of  the  oveiseers 
being  a  judicial  act,  performed  withoat  fraud, 
at  a  meeting  competent,  in  point  of  jurisdiction, 
to  perform  it,  and  the  act  being  yerified  by  a 
sufficient  number  of  signatures  to  satisfy  the 
statute  regulating  the  mode  of  appointment. 
Petmy  v.  Slade,  7  Scott,  285  ;  5  Bing.  N.  C.  319 ; 
1  Am.  639. 

Jnrisdiction.] — If  a  party  makes  a  complaint 
of  another  to  a  magistrate  in  a  matter  oyer 
which  he  has  a  general  jurisdiction,  who  there- 
upon issues  his  warrant,  by  force  of  which  an 
arrest  is  made,  neither  the  party  complaining 
nor  the  magistrate  is  liable  in  trespass ;  and  the 
only  remedy  for  the  party  aggrieved  is  in  an 
action  for  a  malicious  prosecution.  But  if  the 
matter  was  one  in  which  the  magistrate  had  no 
jurisdiction  at  all,  then  the  latter  is  a  trespasser. 
West  V.  Smalltveod,  3  M.  &  W.  418  ;  6  D.  P.  C. 
580  ;  2  Jur.  328. 

An  action  will  not  lie  against  a  magistrate  for 
anything  done  under  a  conviction,  unless  there 
is  an  entire  want  of  jurisdiction.  Fawcett  v. 
FmdU,  7  B.  &  C.  394  ;  1  M.  &  R.  102. 

A  justice  who  acted  without  jurisdiction  in 
convicting  for  an  offence  was  not  protected  by 
43  Greo.  3,  c.  141,  s.  1,  against  an  action  of  tres- 
pass, although  the  conviction  might  have  been 
quashed.  Jtmes  v.  Ourdon^  2  G.  &  D.  133  ;  2 
Q.  B.  600 ;  6  Jur.  482. 

Trespass  is  maintainable  against  a  justice,  if, 
in  the  particular  act  of  issuing  the  warrant,  the 
magistrate  acted  without  or  in  excess  of  juris- 
diction, although  he  had  a  general  jurisdiction 
over  the  subject-matter  of  inquiry.  Lawreruon 
v.  Hill,  10  Ir.  C.  L.  R.  177. 

In  such  a  case  the  magistrate  is  not  protected, 
although  he  bon&  fide  believed  that  he  was  acting 
within  his  jurisdiction.    Ih. 

Three  magistrates,  acting  under  5  &  6  Will.  4, 
c.  76,  s.  60,  committed  the  crier  of  a  borough  to 
the  county  gaol,  until  he  should  deliver  up  the 
bell,  which  was  stated  in  the  conviction  and 
commitment  to  be  the  property  of  the  council  of 
the  borough.  This  conviction  was  afterwards 
quashed  on  appeal : — Held,  that  the  magistrates 
had  jurisdiction  to  convict ;  and,  there  being 
nothing  on  the  face  of  the  conviction  to  make  it 
void,  that  trespass  would  not  lie  against  the 
magistrates.  BaylU  v.  Strickland^  1  Scott,  N.  R. 
540  ;  4  Jur.  828.  And  see  Carey.  Mauntainy  and 
cases,  ante  J  col.  1285. 

Conyietion— What  it  tnifteient  Appearance — 
Sommont  after  Conyietioii.]— -B.  had  been  con- 
victed by  a  magistrate  of  an  offence  under  the 
Copyright  of  Designs  Act  (6  &  7  Vict.  c.  65),  and 
ordered  to  pay  a  penalty.  Upon  non-payment  he 
was  summoned  to  shew  cause  why  he  should  not 
be  committed  in  defaalt  of  payment,  and  be 
further  dealt  with  according  to  law.  He  did  Jiot 
attend  to  the  summons  personally,  but  his  coun- 
sel and  attorney  appeared  for  him.  The  magis- 
trate refused  to  proceed  in  his  absence,  and  issued 
a  warrant  for  his  apprehension  to  answer  to  the 
complaint,  and  to  be  further  dealt  with  according 
to  law,  under  which  he  was  afterwards  appre- 
hended and  imprisoned.  The  conviction  was 
afterwards  quashed.  In  an  action  for  false  im- 
prisonment against  the  magistrate : — Held,  first, 
that  he  was  not  protected  by  11  &  12  Vict.  c.  44, 
8.  2,  inasmuch  as  it  did  not  apply  to  de&ult  in 
appearance    to    a    summons   after   conviction. 


Be*»ell  V.    Wilton,  1  El.  &  Bl.  489;  22  L.  J., 
Q.  B.  94  ;  17  Jur.  664. 

Held,  secondly,  that  even  if  the  summons  had 
been  within  the  section,  the  appearance  to  it  by 
counsel  and  attorney  was  sufficient.    lb. 

Where  Ten  Bays'  Kotice  not  giTen.1 — Where 
penalties  are  to  be  recovered  by  information 
before  justices,  under  a  statute  which  directs 
that  they  shall  summon  the  person  against  whom 
the  information  is  exhibited,  to  app^r  and  plead 
to,  and  to  attend  the  hearing  of  the  information, 
at  a  time  and  place  named  in  the  summons, 
such  summons  to  be  served  "ten  days  at  the 
least "  before  the  time  appointed  : — Held,  that 
there  must  be  ten  clear  days  between  the  service 
and  the  day  of  hearing ;  and  that,  where  the 
conviction  shewed  on  its  face  that  the  party  was 
convicted  ex  parte  on  default  of  appearance  to 
a  summons  appointing  too  early  a  day,  such  con- 
viction was  no  defence  to  an  action  of  trespass 
for  enforcing  it.  Mitchell  v.  Foster,  12  A.  &  E. 
472  ;  4  P.  &  D.  150  ;  9  D.  P.  C.  527. 

Where  Appeal  pending.] — An  order  of  affilia- 
tion having  been  made  on  the  plaintiff,  he  gave 
notice  of  appeal,  and  entered  into  the  required 
recognizance  for  payment  of  costs.  The  quarter 
sessions  confirmed  the  order,  subject  to  a  case. 
Afterwards,  upon  non-payment  of  the  sum  or- 
dered to  be  paid,  a  justice  of  the  peace  issued 
his  warrant  to  take  the  plaintiff  before  two 
justices.  In  an  action  of  trespass  against  the 
justice: — Held,  by  Lord  Campbell,  C.  J.,  and 
Erie,  J.,  that  neither  the  giving  of  notice  of 
appeal  and  entering  into  the  recognizance,  nor 
the  confirmation  of  the  order,  subject  to  a  case, 
suspended  the  jurisdiction  of  the  justice  to  issue 
his  warrant,  under  7  &  8  Vict.  c.  101,  s.  3  ;  and 
by  Coleridge,  J.,  that  the  granting  the  warrant 
being  for  the  purpose  of  a  judicial  inquiry, 
whether  or  not  the  plaintiff  ought  to  pay  the 
money,  was  within  the  justice's  jurisdiction,  not- 
withstanding the  pendency  of  the  appeal,  and 
therefore  the  action  was  barred,  there  being  no 
allegation  that  the  act  was  done  maUciouisly, 
and  without  reasonable  and  probable  cause. 
Kendall  v.  Wilkimon,  4  El.  &  Bl.  680  ;  24  L.  J., 
M.  C.  89 ;  1  Jur.,  N.  S.  538. 

Warrant  of  Commitment  Irregnlar.] — Justices 
convicted  the  plaintiff  in  a  penalty  of  21,  and 
costs,  or  two  months*  imprisonment;  against 
this  decision,  which  was  given  orally,  he  gave 
notice  of  appeal,  and  immediately  left  the 
court.  A  conviction  and  warrant  of  commit- 
ment were  afterwards  drawn  up,  in  which  blanks 
were  left  for  the  amount  of  costs  to  be  inserted, 
and  so  signed  by  the  justices.  The  blanks  were 
afterwards  filled  up  by  the  justices'  clerk,  and 
the  plaintiff  was  arrested  on  the  warrant,  when 
he,  for  the  first  time,  became  aware  of  the 
amount  of  costs : — Held,  that  the  signing  in 
blank  by  the  justices  was  a  mere  irregularity, 
and  not  an  excess  of  jurisdiction  ;  and  that  the 
plaintiff,  having  brought  an  action  for  false  im- 
prisonment against  the  justices,  was  rightly  non- 
suited under  11  &  12  Vict.  c.  44,  s.  1.  Bolt  v. 
AcJtroyd,  28  L.  J.,  M.  C.  207  ;  5  Jur.,  N.  8. 1053 ; 
7  W.  R.  420. 

In  an  action  against  a  magistrate  for  false  im- 
prisonment, the  plaintiff  proved  a  commitment 
for  a  certain  alleged  offence.    The  defendant 
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proved  a  oonyiction  of  the  plaintiff  for  an  offence 
differing  from  that  recited  in  the  commitment : 
— Held,  that  this  conviction  was  no  justification 
of  the  imprisonment.  Rogers  v.  Jonet^  5  D.  & 
R.  268  ;  3  B.  &  C.  409  ;  B.  &  M.  129. 


Por  Indefinite  Time.] — A  justice's  war- 


rant, committing  a  party  in  default  of  his  finding 
sureties  to  keep  the  peace,  is  bad  if  the  commit- 
ment is  for  no  definite  time,  but  until  he  shall 
find  such  sureties  or  be  discharged  by  due  course 
of  law.  And  an  action  lies  against  the  justices 
for  committing  on  such  warrant ;  and  bona 
fides  is  no  defence.  Priekett  v.  Gratrex^  8  Q.  B. 
1021  ;  2  New  Sess.  Cas.  429 ;  15  L.  J.,  M.  C.  146  ; 
10  Jur.  566. 

Where  Two  Conyictiont.] — Where  a  person 
had  been  convicted  under  t^e  7  &  8  Geo.  4,  c.  29, 
8.  34,  and  committed  to  prison  by  justices  of  the 
peace,  and  they  had  drawn  up  two  convictions, 
one  of  which  had  been  returned  to  the  sessions, 
but  the  other  not : — Held,  that  in  an  action  of 
trespass  and  false  imprisonment  brought  against 
them  by  such  person,  they  might  rely  on  both 
the  convictions.  Fuller  v.  Broum^  3  New  Sess. 
Gas.  603. 

Order  for  PoMOttion  BoTorsed.] — Two  magis- 
trates haying,  at  a  landlord's  request,  given 
possession  of  a  dwelling-house  as  deserted  and 
unoccupied,  pursuant  to  11  Geo.  2,  c.  19,  s.  16, 
the  judges  of  assize  of  the  county,  on  appeal, 
made  an  order  for  the  restitution  of  the  farm  to 
the  tenant,  with  costs.  The  latter  brought  an 
action  of  trespass  for  the  eviction,  against  the 
magistrates,  the  constables,  and  the  landlord  : — 
Held,  that  the  proceeding  before  the  magistrates 
was  an  answer  to  the  action  on  behali  of  alL 
Aihcroft  V.  Bourne^  3  B.  &  Ad.  684. 

Invalid  Ordort.] — ^A  justice  is  liable  in  trespass 
if  he  commits  a  person  for  disobedience  to  an 
order  which  turns  out  to  be  invalid.  WUkins  v. 
Hemtworth,  3  N.  &  P.  55  ;  7  A.  &  E.  807 ;  2  Jur. 
94,  301. 

Goodi  Seised  upon  Irregnlar  Warrants.] — If 
goods  are  seized  upon  a  warrant  founded  on  a 
conviction  improperly  framed,  the  magistrates 
issuing  the  warrant  are  liable  in  trespass.  Neto- 
man  v.  Hardvncke  {Earl),  8  A.  &  £f.  124  ;  3  N. 
&  P.  868. 

A  local  act  prohibited  the  exposing  for  sale  of 
goods  on  the  footway  of  a  street,  under  a  penalty 
of  Ids. ;  and  justices  had  a  summary  juri»iiction 
to  enforce  the  payment  of  the  penalty.  By  a  sub- 
sequent act,  the  section  in  the  first  act  creating 
the  offence  was  repealed  and  re-enacted,  with 
this  difference,  that  the  penalty  was  made  20«. 
instead  of  lOf .  There  was  no  clause  in  the  last 
act  as  to  the  mode  in  which  the  penalty  should 
be  enforced: — Held,  that,  as  the  first  act  was 
repealed  by  the  second,  the  justices,  having 
granted  a  distress  warrant  for  the  purpose  of 
enforcing  payment  of  a  penalty  impo^  by  this 
latter  act,  were  liable  to  an  action  of  trespass. 
Ward  V.  Stevenson,  1  New  Sess.  Cas.  162. 

Cost  of  BemoTal  of  Pauper.] — ^A  lunatic  having 
a  settlement  in  J.,  but  having  the  status  of 
irremovability  from  M.,  was,  in  1851,  sent  to  an 
asylum  from  M.,  which  was  not  comprised  in 


any  union  ;  and  an  order  for  the  expenses  was 
made  on  J.  The  16  &  17  Vict.  c.  97,  having 
afterwards  passed,  J.  refused  to  pay  any  expenses 
incurred  subsequently  to  29th  September,  1853. 
Two  justices  issued  a  distress  warrant  to  levy  the 
arrears  under  which  the  goods  of  one  of  the 
overseers  of  J.  were  seized : — Held,  that  the  jus- 
tices had  no  jurisdiction  to  issue  the  warrant ;  the 
order  on  J.  being  by  implication  annulled  by  16 
&  17  Vict.  c.  97,  and  there  being  no  obligation 
on  J.  to  take  any  steps  to  get  rid  of  it.  Knowles 
V.  Trafford,  7  E1.&  BL  144  ;  26  L.  J.,  M.  0.  188 ; 
3  Jur.,  N.  S.  1018— Ex.  Ch.  Reversing  26  L.  J., 
M.  C.  51  ;  3  Jur.,  N.  S.  383. 

Payment  of  Chnroh  Bates— Validity  of  Ob- 
jeetions.] — Justices  are  not  liable  to  an  action  if 
they  honestly,  though  erroneously,  decide  that 
an  objection  to  the  validity  of  a  churdi-rate 
made  at  the  hearing  of  a  complaint  for  non-pay- 
ment of  arrears,  is  not  made  bon&  fide,  and  pro- 
ceed to  adjudicate  and  issue  their  warrant  to 
enforce  payment.  Pease  v.  Chaytor,  3  B.  &  S. 
620  ;  32  L.  J.,  M.  0.  121 ;  9  Jur.,  N.  S.  664  ;  8 
L.T.  613j  11  W.  R.  563. 

Within  what  Time.] — ^An  order  for  pay- 
ment of  a  church-rate  was  made  by  two  justices 
more  than  six  months  after  there  had  been  a  de- 
mand and  a  refusal,  and  was  therefore  bad.  An 
action  was  brought  against  the  justices,  but  in  the 
declaration  there  was  no  allegation  that  the  jus- 
tices had  acted  maliciously  in  issuing  the  order  : 
— Held,  that,  without  such  an  allegation,  the 
declaration  was  bad,  as  the  justices  were  not 
liable  for  issuing  an  order  which  they  bon&  fide 
believed  they  had  power  to  do.  Sommerville  v. 
Mirehousey  1  B.  &  S.  652  ;  3  L.  T.  294  ;  9  W.  R. 
53. 

Poor  Bate-^Amonnt — ^Porm  of  Warrant.] — A 
warrant  by  two  justices  of  a  county,  after  re- 
citing the  making  of  a  rate,  the  assessment  of 
the  plaintiff  in  172.  thereto,  and  his  refusal  to 
pay  the  same,  and  that  two  justices  had  issued 
their  warrant  to  levy  17/.  I9s.  6d.,  and  the 
further  sum  of  6s,  for  costs  incurred  in  the  pre- 
mises, making  in  the  whole  182.  bs.  6d.,  by  dis- 
tress, commanded  the  constable  to  apprehend 
and  take  the  plaintiff  to  the  house  of  correction, 
there  to  remain  ^*  until  payment  of  the  said 
sum : " — Held,  bad  in  toto,  and  trespass  lay 
against  the  justices  and  the  constable  for  the 
arrest  and  imprisonment  under  it.  Clark  v. 
Woods,  2  Ex.  395 ;  3  New  Sess.  Cas.  253  ;  17 
L.  J.,  M.  C.  189. 

A  party  having  been  ari'estcd  under  the  fore- 
going warrant,  and  having  paid  under  protest 
the  money  specified  in  it,  is  entitled  to  recover 
back  the  whole  of  the  money  so  paid,  although 
the  sum  of  172. 19«.  Bd.  was  really  due  from  him 
in  respect  of  the  rate.    lb. 

Plaoes  Liable.] — The  poor-law  commis- 
sioners, by  an  order  directed  nine  parishes, 
townships,  and  places  to  be  formed  into  a  union, 
to  be  called  the  Pately  Bridge  Union,  for  the 
administration  of  the  law  for  the  relief  of  the 
poor.  In  the  margin  of  the  order  were  enu- 
merated eleven  townships ;  first,  Beverley ; 
second,  Dacre ;  and  the  commissioners  ordered 
that  a  board  should  be  constituted,  fourteen  to 
be  the  number  of  guardians,  three  for  Beverley 


1291 


JUSTICE   OF  THE   PEACE— LiaUlity  to  Action. 


1292 


and  two  for  Dacre,  treating  them  as  separate 
townships.  They  then  directed  them  to  con- 
tribnte  to  a  common  fund  for  providing  a  work- 
house, and  afterwards  fixed  the  proportions 
payable  by  each  township  or  place.  The  chair- 
man and  guardians  of  the  union  made  an  order 
on  the  plaintiff  and  three  others,  as  overseers  of 
the  parish  of  Dacre-cum-Beverley  (treating  the 
two  as  one  township),  for  payment  of  5002.,  by 
way  of  contribution  towards  the  relief  of  the 
poor.  This  order  having  been  disobeyed,  the 
magistrates  issued  their  summons  to  the  plaintiff 
and  the  other  overseers,  as  overseers  of  Dacre- 
cum-Beverley,  and  afterwards  issued  a  warrant 
of  distress,  under  which  his  goods  were  taken. 
In  trespass  against  them  for  a  seizure  of  these 
goods  under  the  warrant : — Held,  that  2  &  3 
Vict.  c.  84,  s.  1,  gave  to  the  magistrates  a  power 
similar  to  that  exercised  by  them  in  enforcing  a 
legal  poor-rate,  but  that,  in  the  absence  of  a 
legal  obligation  to  pay  the  contribution  by  the 
party  whose  goods  had  been  seized,  the  magis- 
trates had  acted  without  jurisdiction,  and  were 
liable  in  an  action  of  trespass,  and  that  11  &  12 
Vict.  c.  44,  s.  1,  which  in  certain  cases  makes  a 
magistrate  liable  in  an  action  on  the  case  only, 
did  not  therefore  apply.  Newhtndd  v.  Chltnian^ 
6  Ex.  189  ;  20  L.  J.,  M.  C.  149. 

Liability  for  Sepair  of  Bridge.] — By  a  local 
act,  the  owners  and  occupiers  of  lands  in  Uie 
district  were  empowered  to  rate  the  owners  and 
occupiers  of  abbey  lands,  for  the  purpose  of 
'  raising  funds  for  the  repair  of  bridges.  It  en- 
acted, that  if  any  owner  or  occupier  of  any  land 
in  respect  of  which  a  rate  had  been  imposed  by 
virtue  of  the  act  should  refuse  to  pay  the  same,  a 
justice,  on  proof  of  demand,  might  summon,  and 
on  due  proof  issue  a  distress  warrant.  By  sub- 
sequent sections,  an  appeal  was  given  to  any 
person  claiming  exemption,  on  the  ground  that 
the  lands  rated  were  not  abbey  lands ;  and  the 
decision  of  the  quarter  sessions  on  such  appeal 
was  final.  The  plaintiff  having  been  rated  in 
respect  of  lands  which  the  jury  found  not  to  be 
abbey  lands,  and  having  refused  to  pay  upon 
summons,  a  magistrate  issued  a  distress  warrant, 
under  which  his  goods  were  seized : — Held,  that 
he  was  not  protected  by  11  &  12  Vict.  c.  44,  s.  1, 
or  by  a  similar  clause  in  the  local  act.  Pedley 
V.  Davis,  10  C.  B.,  N.  S.  492  ;  30  L.  J.,  C.  P.  374  ; 
8  Jur.,  N.  S.  263 ;  5  L.  T.  253.  See  Allen  v. 
Waldegrave^  i^fra. 

2.  Action  aoaikbt. 

Partiei — Individual  Liability  on  Contraotf.] 
— A  single  magistrate  is  not  liable  to  pay  for  the 
expenses  incurred  in  preparing  plans  for  a 
county  gaol,  advertised  for  by  the  sessions  of 
which  he  was  one.  Tuck  v.  Rvggles,  5  Esp. 
237. 

By  an  act  of  parliament  for  rebuilding  a  bridge, 
justices  of  the  peace  were  empowered  to  con- 
tract for  its  erection,  and  the  contractor  was  to 
give  sufficient  security  for  the  due  performance 
of  his  contract  to  the  clerk  of  the  peace ;  and 
the  justices  were  empowered  to  appoint  superin- 
tending justices  at  a  general  quarter  sessions. 
The  expenses  of  rebuilding  the  bridge  were  to  be 
charged  on  the  county  rates,  and  ^1  'actions  or 
proceedings  at  law,  to  be  prosecuted  or  defended 
in  pursuance  of  the  act,  were  to  be  brought  in 
the  name  of  the  clerk  of  the  peace,  who  should 


be  deemed  the  plaintiff  or  defendant,  and  be 
reimbursed  all  such  costs  and  expenses  as  he 
should  have  paid,  out  of  the  money  arising  by 
virtue  of  the  act.  The  superintending  justices 
at  the  general  sessions  covenanted  by  deed  with 
the  plaintiff,  who  undertook  to  rebuild  the 
bridge,  that  the  justices  or  the  treasurer  of  the 
county  should  pay  him  a  certain  sum  by  instal- 
ments, until  the  bridge  was  completed.  In  an 
action  brought  against  such  justices  by  the 
plaintiff  for  non-payment  of  two  of  the  instal- 
ments : — Held,  that  they  were  not  individually 
liable ;  and  that  his  remedy  was  by  action 
against  the  clerk  of  the  peace.  Alien  v.  Walde-- 
grave,  2  Moore,  621. 

By  8  &  9  Vict.  c.  126,  s.  17,  a  select  number 
of  the  justices  for  a  county  or  a  borough,  called 
the  committee  of  visitors,  were  empowered  to 
contract  for  plans  for  the  erection  of  a  lunatic 
asylum  for  the  county,  and  by  s.  16  they  were 
enabled  to  sue  and  be  sued  in  the  name  of  their 
clerk  : — Held,  that  an  action  was  maintainable 
against  the  committee  of  visitors  in  the  name 
of  their  clerk,  in  respect  of  a  contract  so  en- 
tered into  by  them,  although  the  plaintiff  might 
have  no  means  of  enforcing  judgment  when  ob- 
tained. Kendall  v.  King,  17  C.  B.  483  ;  25  L.  J., 
C.  P.  132. 

In  Beplevin.] — An  action  of  replevin  may 

be  maintained  against  magistrates  alone,  who 
issue  improperly  a  warrant  of  distress  against  the 
goods  of  a  party.  Jones  v.  Johnson,  5  Ex.  862  ; 
29  L.  J.,  M.  C.  11. 

Change  of  Venue.] — In  an  action  against  jus- 
tices for  falsely  imprisoning  the  plaintiff  on  a 
charge  of  feloniously  beginning  to  demolish  a 
house,  contrary  to  the  7  &;  8  Geo.  4,  c  30,  s.  41, 
the  court  granted  a  rule  to  change  the  venue,  on 
a  suggestion  that  a  fair  trial  coidd  not  be  had  in 
the  county.  TJtonias  v.  Saunders,  5  B.  &  Ad«  462. 

Brought  in  Connty  Conrt.] — Where  a  magi»» 
trate  who  has  been  sued  in  a  county  court  for  an 
act  done  in  the  execution  of  his  office  has  given 
notice  of  his  objection  to  be  sued  in  such  court, 
he  is  not  entitled  to  remove  the  plaint  by  cer- 
tiorari into  a  superior  court.  Weston  v.  Sneydy 
1  H.  &  N.  703  ;  26  L.  J.,  Ex.  161. 

Payment  into  Court.] — In  an  action  against  a 
magistrate,  after  issue  joined,  he  may  move  to 
withdraw  the  general  issue,  pay  money  into 
court,  and  plead  de  novo.  Deraynes  v.  Boys,  2 
Marsh.  356  ;  7  Taunt.  33  ;  S,  P.,  Nestor  v.  New* 
come,  4  D.  &  R.  776  ;  3  B.  &  G.  159. 

Justices  are  not  bound  to  state  in  the  plea 
the  character  in  which  they  make  the  payment. 
Aston  V.  Perhes,  3  D.  &  L.  655  ;  15  M.  &  W.  385  ; 
15  L.  J.,  Ex.  241. 

Where  a  notice  of  action  given  to  a  justice  of 
the  peace  for  an  act  done  by  him  in  the  execu- 
tion of  his  office,  does  not  clearly  and  explicitly 
contain  the  cause  of  action,  a  tender  of  amende 
will  not  cure  the  defect.  Martina  v.  Upcher,  I 
D.,  N.  S.  555  ;  6  Jur.  682. 

Evidenee— Jnitiiying  Warrant.]— After  a  sum- 
mons issued,  information  was  given  before  the 
magistrate,  that  the  party  against  whom  the 
summons  had  been  granted  was  going  out  of  the 
magistrate's  jurisdiction,  who  thereupon  issued 
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his  warrant,  and  the  person  was  taken  into  cus- 
tody, and  f^terwards  brought  his  action  against 
the  magistrate  for  false  imprisonment.  At  the 
trial  the  summons  was  put  in,  and  the  warrant, 
but  not  the  information  : — Held,  that  the  evi- 
dence was  not  sufficient,  and  that  the  magistrate 
must  put  in  the  information  to  justify  his  war- 
rant for  apprehension,  for  that  without  the 
proper  information  the  magistrate  is  guilty  of  an 
act  of  false  imprisonment  in  issuing  his  warrant. 
Stevens  v.  Clark,  Car.  &  M.  609 ;  2  M.  &  Rob. 
436. 

Bamaget.]— Before  11  &  12  Vict.  c.  44,  s.  13, 
when  a  party  was  committed  for  non-payment  of 
a  penally,  in  a  case  where  the  magistrate  had  no 
jurisdiction,  and,  i^ter  a  part  of  the  imprison- 
ment, he  was  discharged  on  the  penalty  being 
paid,  the  jury  might,  in  an  action  for  false  im- 
prisonment against  the  magistrate,  include  the 
amount  of  the  penalty  in  the  damages,  if  satisfied 
that  the  plaintiff  paid  it,  or  that  it  was  paid  in 
such  a  way  that  he  was  liable  to  repay  the 
amount  to  the  person  who  actually  advanced  the 
money.    Mason  v.  Barker^  1  C.  &  K.  100. 

If  a  magistrate  commits  a  person  to  prison  in 
a  case  in  which  he  has  no -jurisdiction,  he  is 
liable  for  all  the  circumstances  that  usually 
attend  the  execution  of  a  warrant  of  commit- 
ment, such  as  the  party  being  handcuffed,  having 
his  hair  cut  short  at  the  prison,  and  his  being 
put  in  a  bath  there  ;  but  not  for  any  violence  or 
excess  of  the  officers.    lb. 

Cottf.]--The  43^  Geo.  3,  c.  141,  s.  2,  which  de- 
prived a  plaintiff  of  his  costs  of  suit  against  a 
magistrate,  if  the  latter  proved  at  the  trial  that 
the  plaintiff  was  guilty  of  the  offence  imputed, 
only  applied  to  cases  where  the  conviction  had 
been  quashed.  Rogers  v.  Jmies,  6  D.  &  R.  268  ; 
5  B.  &  C.  409  ;  R.  &  M.  129  ;  8,  P.,  Gray  v. 
Cookson,  16  East,  13. 

Kotiee  of  Action  and  Form  ol] — See  Action. 


VIII.    CLERKS  TO  JUSTICES. 

Appointment.  ] — ^A  clerk  to  justices  of  a  borough, 
appointed  under  5  &  6  Will.  4,  c.  76,  s.  102,  holds 
only  during  the  pleasure  of  the  justices,  and  there- 
fore a  quo  warranto  will  not  lie  for  his  office.  Reg, 
V.  Fox,  8  El.  &  BL*  939  ;  27  L.  J.,  Q.  B.  151  ;  4 
Jut.,  N.  S.  410. 

A  clerk  to  justices  in  petty  sessions,  appointed 
by  order  of  such  sessions,  has  no  legal  hold  upon 
his  office,  nor  will  the  court  interfere  if  he  is  dis- 
missed summarily  and  without  any  cause  being 
assigned.  Sandys^  Ex  parte,  1  N.  &  M.  691 ;  4 
B.  k  Ad.  863. 

Se  JLppointment  ] — If  a  clerk  to  justices  of  a 
borough,  who  was  such  at  the  time  of  the  pass- 
ing of  the  Municipal  Corporations  Amendment 
Act  (24  &  25  Vict.  c.  75),  and  has  not  ceased  to 
hold  the  office,  is  appointed  clerk  of  the  peace 
of  the  county  in  which  such  borough  is  situate, 
the  justices  of  the  borough  may  re-appoint  him 
as  their  clerk,  and  will  be  protected  by  the  pro- 
viso to  s.  5  from  liability  to  any  penalty  for  so 
doing.  Broton  v.  Evans,  35  L.  T.  877  ;  24  W.  R. 
937— C.  A.    Affirming  33  L.  T.  737. 

Feet— Penalty  for  ExoettlTe.]— -In  an  action 


under  26  Geo.  2,  c.  14,  s.  2,  to  recover  a  penalty 
against  a  clerk  to  justices  of  the  peace  for  ex- 
torting excessive  fees,  the  venue  is  local  by  31 
Eliz.  c.  5,  s.  2  ;  for  26  Geo.  2,  c.  14,  s.  2,  gives  a 
right  of  action  for  the  pensJty  to  any  person, 
and  not  to  the  party  aggrieved  alone.  Lewis 
V.  Davis,  10  L,  R.,  Ex.  86  j  44  L.  J.,  Ex.  86  ;  2» 
W.  R.  635— Ex.  Ch. 


Table  ol] — Semble,  that  the  power  given 


by  26  Geo.  2,  c.  14,  to  justices  of  the  peace  from 
time  to  time  to  make  a  table  of  fees  may  be 
exercised,  although  no  table  was  made  in  1763  as 
required  by  the  statute.  lb.  See  now  40  k  41 
Vict.  c.  43. 

If  a  clerk  to  justices  demands  and  receives  a 
fee  for  the  taking  of  recognizances,  as  for  a  prin- 
cipal and  two  sureties,  there  being  in  fact  only 
one  surety,  he  is  not  guilty  of  an  offence  or  liable 
to  a  forfeiture,  under  26  Geo.  2,  c.  14,  s.  2,  if  he 
actually  believed  that  there  were  two  sureties. 
Rrowfb  V.  Blyth,  7  El.  &  Bl.  26  ;  26  L.  J.,  M.  C. 
67  ;  3  Jut.,  N.  S.  359. 

A  table  of  fees  to  be  taken  by  the  clerks  of 
justices  was  made  at  the  June  quarter  sessions, 
and  submitted  for  approval  to  the  next  October 
quarter  sessions,  when  the  further  consideration 
thereof  was  adjourned  to  the  next  Epiphany 
sessions  ;  and  at  these  last-mentioned  sessions 
the  table  (with  some  alterations)  was  approved 
of,  and  the  same  was  afterwards  ratified  and 
confirmed  by  the  judges  at  the  next  following 
assizes: — Held,  that  the  table  was  not  duly 
approved,  ratified  and  confirmed,  under  the  26. 
G^.  2,  c.  14,  s.  1,  as  the  approval  ought  to  have 
been  at  the  October  sessions,  and  such  sessions 
had  no  power  to  adjourn  the  consideration  thereof. 
S.  C,  by  the  Ex.  Ch.,  affirming  the  judgment 
of  the  Q.  B.,  7  El.  k  Bl.  26  ;  3  Jur.,  N.  S.  886. 


Agreement  as  to — Indictable  Ofl(»noe.] — 


A  clerk  to  the  justices  of  a  borough,  which  had 
no  separate  quarter  sessions,  was  in  partnership 
with  A.,  who  was  clerk  of  the  peace  for  the 
county.  By  arrangement  between  him  and  A. 
the  former  was  entitled  to  receive,  and  did 
receive,  one-half  of  the  fees  taken  by  A. : — 
Held,  that  such  clerk  was  liable  to  an  indict- 
ment, under  the  5  &  6  Will.  4,  c.  76,  s.  102,  as 
being  interested  in  the  prosecution  of  offenders 
within  the  proviso  in  that  section.  Fox  v.  Reg, 
(in  error'),  1  El.  k  El.  729  ;  28  L.  J.,  M.  C.  167  ; 
5  Jur.,  N.  S.  1248— Ex.  Ch. 


Who   Liable   for.] — A  railway  station- 


master  gave  a  person  into  the  custody  of  a  police 
constable  on  tne  charge  of  picking  pockets  at 
the  railway  station,  and  he  afterwards  appeared 
and  gave  evidence  before  two  justices,  who  con- 
vict^ the  prisoner  under  the  Vagrant  Act  (5 
Geo.  4,  c.  83),  of  frequenting  a  .place  of  public 
resort  with  intent  to  eommit  a  felony  : — Held, 
that  the  station-master  was  not  liable  for  the 
fees  payable  to  the  derk  of  the  justices  in  respect 
of  such  conviction.  Reddish  v.  Hitehinor,  48 
L.  J.,  M.  C.  31 ;  40  L.  T.  66. 

Payment  by  Superintendent  of  Polioe.] — 

An  order  under  6  &  6  Vict.  c.  109,  s.  17,  and 
12  k  13  Vict.  c.  20,  s.  2,  on  overseers,  requiring 
them  to  pay  a  sum  of  money  to  the  superinten- 
dent of  police,  for  fees  due  to  him,  is  not  sup- 
ported by  evidence  that  the  fees  were  those  really 
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due  to  the  clerk  of  the  justices  in  yagrant  cases, 
and  had  been  paid  in  the  first  instance  to  him 
by  the  superintendent,  who  sought  the  order 
as  a  means  of  reimbursing  himself.  Neithrop 
(^Overseers)  v.  Whitcoat,  9  L.  T.  383. 


Deducting  firom  Payment  to  BeoeiTor- 


Folice  SnmmonBet.]— By  10  Geo.  4,  c.  4A,  s.  37, 
all  sums  adjudged  oy  justices  of  the  peace  to  be 
paid  for  any  offence  against  the  act,  are  to  be 
paid  to  the  receWer  of  the  metropolitan  police 
district,  who  is  to  apply  all  moneys  applicable 
to  the  payment  of  salaries  of  the  police  rorce,  and 
all  other  charges  and  expenses  in  carrying  the 
act  into  execution.  By  2  &  3  Vict.  oc.  47  and 
71,  and  3^4  Vict.  c.  84,  penalties  inflicted  by 
the  magistrates  within  the  metropolitan  police 
district  are  to  be  paid  over  to  the  receiver,  who 
is  directed  to  pay  salaries,  expenses  and  charges 
attending  the  metropolitan  police  courts,  and  in 
carrying  the  acts  into  execution,  and  to  apply 
the  sums  which  he  receives  to  the  purposes  of 
the  act.  And  the  clerks  of  the  magistrates 
within  the  district  are  to  keep  account  of  such 
fines  and  penalties  to  be  rendered  to  the  receiver 
quarterly,  and  the  magistrates  are  to  cause  the 
amount  to  be  paid  to  him.  The  clerks  of  the 
justices  of  a  part  of  Surrey  within  the  metro- 

Eolitan  police  district  for  which  no  police  court 
ad  been  established,  claimed  to  deduct  from  the 
amount  payable  to  the  receiver  the  amount  of 
their  fees  for  summonses  granted  on  the  applica- 
tion of  officers  of  the  police  force  : — Held,  that 
'  the  clerks  were  entitled  to  such  fees  ;  but  that 
they  were  not  entitled  to  deduct  them  from  the 
amount  payable  to  the  receiver,  or  in  any  way 
to  recover  them  from  him,  the  payment  of 
such  fees  not  falling  under  the  description  of 
carrying  the  acts  into  execution.  Wray  v.  Chap- 
mnii,  14  Q.  B.  742  ;  19  L.  J.,  M.  0.  156  ;  14  Jur. 
687. 


LACHES. 

See  WAIVER. 


LADING   (BILL   OF). 

See  SHIPPING. 


LANCASTER   (COURT   OP 
COMMON   FLEAS). 


See  COURT. 
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I.    BY  WHOM  LEASES  OR  AGEEEMENTS 
FOR  LEASES  MAY  BE  GRANTED. 

By  Agent.] — An  agreement  for  a  lease  made 
with  an  aeent  who  acts  under  a  power  of  at- 
torney, and  a  lease  executed  by  such  agent  in 
pursuance  of  the  agreement,  effectually  binds 
the  principal.  Hamilton  v.  Clanrwarde  (Earl\ 
1  Bro.  P.  C.  341. 

If  a  man  describes  himself,  in  the  beginning  of 
an  agreement  to  grant  a  lease,  as  maSung  it  on 
behalf  of  another,  but  in  a  subsequent  part  of  it 
says  that  he  will  execute  the  lease,  he  is  per- 
sonally liable.  Norton  v.  Herron,  1  C.  &  P.  648 : 
B.  &  M.  229. 

By  Steward.]  —  A  steward  has  no  general 
authority  to  enter  into  contracts  for  granting 
leases  of  farms  for  a  term  of  years.  Collen  y. 
Gardner,  21  Bear.  640. 

But  a  power  to  a  land  agent  to  "  manage  and 
superintend  estates,"  authorizes  him,  on  behalf 
of  his  principal,  to  enter  into  an  agreement  for 
the  usual  and  customary  leases,  according  to  the 
nature  and  locality  of  the  property.  Peers  v. 
Sneyd,  17  Beav.  151. 

By  Pana  Bailiff.]— A  farm  bailiff  or  an  agent 
accustomed  to  let  farms  upon  the  ordinaiy  terms, 
and  receive  the  rents,  has  no  authority  in  law  to 
let  upon  unusual  terms  unknown  to  the  owner, 
and  the  question  was  left  to  the  jury  as  one  of 
f 9;bt,  whether  he  had  express  authority,  or  had 
been  held  out  by  the  owner  as  having  it.  Turner 
V.  Hutchinson,  2  F.  &  F.  185. 

By  Tenant  from  Year  to  Year.]— A  tenant  from 
year  to  year  may  make  a  lease  for  twenty-one 
years.  Machay  v.  Mackreth,  4  Dougl.  213  ;  2 
Chit.  461. 

By  Tenant  for  life.]— A  tenant  for  life,  with 
remainder  to  A.,  B.  and  C,  in  common  in  fee, 
granted  a  lease  of  the  estates  to  D.  for  twenty- 
one  yeare,  which  lease  was  confirmed  by  A.  and 
C. : — Held,  that  the  lease  was  good  as  against  A. 
and  C,  and  that  B.  could  not  impeach  it  in  a 
suit  for  partition,  in  which  he  was  a  co-plaintiff 
with  A.    Story  v.  Johnson,  2  Y.  &  C.  586. 

A  tenant  for  life  having  power  to  grant  leases 
in  possession  may  bind  himself  by  covenant  to 


grant  a  lease  in  reversion  expectant  on  the  deter- 
mination of  a  subsisting  term ;  but  a  trustee 
having  a  similar  power  cannot,  for  he  is  bound 
to  exercise  the  power  for  the  benefit  of  the  estate. 
Moore  v.  Clench,  1  Ch.  D.  447  ;  44  L.  J.,  Ch.  80 ; 
34  L.  T.  13  ;  24  W.  R.  169. 

A  testator  devised  real  estates  in  strict  settle- 
ment, and  empowered  tenants  for  life  (who  were 
unimpeachable  for  waste)  to  grant  mining  leases 
for  such  terms,  -and  under  and  subject  to  such 
rents  or  reservations  or  agreements,  as  to  them 
should  "  seem  reasonable  and  proper."  A  tenant 
for  life,  in  1843,  demised  mines  for  a  term  of 
ninety-nine  years  at  a  peppercorn  rent,  by  way 
of  mortgage  to  secure  6,0002.  and  interest : — 
Held,  that  this  was  a  valid  lease  under  the  power, 
and  binding  on  the  inheritance.  Mostyn  v.  Lan» 
caster,  Taylor  v.  Mostyn,  23  Ch.  D.  583  ;  62 
L.  J.,  Ch.  848  ;  48  L.  T.  715  ;  31  W.  R.  686— 
C.  A.  Affirming  51  L.  J.,  Ch.  696 ;  46  L.  T. 
648  ;  31  W.  R.  8. 

A  tenant  for  life  without  leasing  power  demised 
a  plot  of  building  land  for  the  term  of  sixty 
years,  from  the  29th  of  September,  1834,  at  the 
annual  rent  of  sixpence ;  the  lease  contained  a 
covenant  by  the  tenant  for  life  for  quiet  enjoy- 
ment. The  lessee  accordingly  erected  a  house  on 
the  plot  of  land.  After  the  death  of  the  tenant 
for  life  the  fee-simple  ultimately  vested  in  H., 
who  accepted  the  rent  from  a  son  of  the  original 
lessee,  who  was  then  in  possession  of  the  house. 
H.  afterwards  conveyed  the  house  and  land  to 
the  plaintiff  by  indenture  :  the  grant  was  made 
expressly  subject  to  the  supposed  term  of  sixty 
years.  No  notice  to  quit  had  been  given,  and 
the  annual  value  of  the  house  and  land  was  about 
62.  The  plaintiff  having  sued  to  recover  posses- 
sion of  the  house  and  land  : — Held,  that  as  the 
representatives  of  the  original  lessee,  under  the 
indenture  of  the  29th  September,  1834,  could 
not  have  sued  H.  for  breach  of  the  covenant  for 
quiet  enjoyment,  the  void  lease  afforded  no  de- 
fence against  the  plaintiff  claiming  under  the 
grant  of  the  fee-simple  subject  to  it ;  that  a 
tenancy  from  year  to  year  had  not  been  created 
by  the  payment  of  rent  at  the  rate  of  sixpence  a 
year  ;  and  that  the  plaintiff  was  entitled  to  im- 
mediate possession  of  the  house  and  land.  Smith 
V.  Widlake,  8  C.  P.  D.  10  ;  47  L.  J.,  Ch.  282 ;  2ft 
W.  R.  52— C.  A. 

By  Tenant  in  Tail.] — A.,  tenant  in  tail,  made 
a  lease  for  years  to  B.,  not  conformable  to  32 
Hen.  8,  c.  28.  A.  died,  and  C,  the  next  in  tail 
in  remainder,  applied  to  B.  to  attorn,  and  de- 
manded rent  from  him.  B.  did  not  attorn ;  and^ 
after  some  negotiation,  refused  to  pay  any  rent, 
on  the  g^und  that  D.  was  entitled  to  the  estate : 
— Held,  that  B.  did  not'become  tenant  to  C,  and 
that  C.  could  maintain  ejectment  against  B. 
without  serving  him  with  notice  to  quit ;  and 
that  the  setting  up  the  title  of  D.  amounted  to  a 
disclaimer  of  the  title  of  C.  J)oe  d.  Phillips  v* 
Rollings,  4  C.  B.  188  ;  17  L.  J.,  C.  P.  268. 

If  a  tenant  in  tail  makes  an  agreement,  not 
under  seal,  to  let  land  for  fourteen  years,  and 
then  dies,  the  issu6  in  tail  cannot  be  compelled 
specificaUy  to  perform  the  agreement  by  grant- 
ing a  lease  under  32  Hen.  8,  c.  28.  Osbom  ▼. 
Marlborough  (^Duhi),  12  Jur.,  N.  S.  559;  14 
L.  T.  789  ;  14  W.  R.  886. 

If  tenant  in  tail  reserves  an  entire  rent  upon  a 
farm,  in  which  some  leasehold  lands  are  mixed 
with  the  entailed  lands,  the  lease  is  not  good 
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against  the  reyersioner.    Bees  y.  Ph  ilip^  Wigh tw. 
69. 

A  tenant  in  tail  in  remainder  during  the  life- 
time of  the  tenant  for  life,  demised  for  several 
terms  of  ninety-nine  years,  at  different  dates,  to 
commence  immediately.  In  ejectment  by  one 
of  the  posterior  lessees : — Held,  that  by  virtue  of 
4  Ann.  c.  16,  s.  9,  the  leases,  without  entry  of 
the  lessees,  operated  not  by  way  of  interesse 
termini,  but  as  grants  of  estates  or  interests  out 
of  a  remainder  to  which  the  tenants  of  the  pre- 
ceding estates  had  attorned.  Doe  d.  Agar  y. 
Bromn,  2  El.  k.  Bl.  331 ;  22  L.  J.,  Q.  B.  432  ;  17 
Jur.  1161. 

By  Semamdermen.J — When  a  demise  is  deter- 
mined by  the  expiration  of  the  landlord's  estate, 
and  the  tenant  continues  to  hold  under  the  re- 
mainderman, paying  the  same  rent,  the  question, 
whether  a  t^m  contained  in  the  former  tenancy 
is  adopted  into  a  new  contract  of  demise  is  a 
question  of  fact.  If  sudi  a  tenant  continues  to 
hold  under  the  remainderman,  and  nothing 
passes  between  them  except  the  payment  and 
receipt  of  rent,  the  new  landlord  is  not  bound  by 
a  stipulation  contained  in  the  former  tenancy, 
which  is  not  known  to  him  in  fact,  nor  is  accord- 
ing to  the  custom  of  the  country.  Oakley  y. 
Monck,  1  L.  R.,  Ex.  159;  35  L.  J.,  Ex.  87 ;  14 
L.  T.  20 ;  14  W.  R.  406 ;  4  H.  &  C.  251— Ex.  Ch. 

A  tenant  for  life  granted  a  lease  containing  a 
covenant  that  he  would,  at  the  expiration  of  Sie 
term,  pay  and  allow  the  lessee,  a  nurseryman, 
for  all  iruit  trees  and  shrubs  then  on  the  premises 
which  had  been  planted  by  him.  At  the  expira- 
tion of  the  lease  the  lessee  continued  in  posses- 
sion, and  paid  rent,  and  upon  the  death  of  the 
tenant  for  life  he  paid  the  same  rent  to  the 
remainderman,  who  was  not  aware  of  the 
covenant  in  the  lease  : — Held,  that  there  was  no 
evidence  that  the  tenancy  continued  upon  the 
terms  of  the  lease,  so  as  to  bind  the  remainder- 
man by  the  covenant.    Ih, 

Under  18  Elii.  o.  lO.J— By  13  Eliz.  c.  10,  s.  3, 
all  leases  made  by  spiritual  persons  other  than 
for  the  term  of  twenty-one  years,  or  three  lives, 
whereupon  the  accustomed  yearly  rent  or  more 
shall  be  reserved,  are  void  : — Held,  that,  in  order 
to  render  a  lease  valid  under  this  statute,  it 
must  be  made  of  land  which  had  been  previously 
let,  or  on  which  some  rent  had  been  reserved. 
Doe  d.  Tennyson  v.  Yarhorough  (^Lord),  7  Moore, 
268  ;  1  Bing.  24. 

By  Warden  of  Hoipital.]— A  new  lease  made 
by  the  warden  and  poor  of  a  hospital,  under 
their  corporation  seal,  before  the  expiration  of  a 
former  lease,  to  a  lessee,  who  had  then  only  a 
part  interest  in  the  first  lease,  but  to  whom  the 
entire  interest  was  assigned  within  three  years 
afterwards,  is  binding  on  the  succeeding  warden 
and  poor  of  such  hospital.  Grumhrell  v.  Roper, 
3  B.  &  A.  711. 

By  Chnrohwarden.] — Churchwardens  only  can- 
not execute  leases  as  a  body  corporate  of  parish 
lands  under  59  Geo.  3,  c.  12,  s.  17.  PhUlipg 
V.  Pearce,  8  D.  &  R.  43  ;  5  B.  &  0.  433. 

Leases  by  the  churchwardens  of  A.,  in  which 
the  demised  tenement  is  described  as  parcel  of 
the  lands  of  the  parish  church  of  A.,  and  pay- 
ment of  the  rent  to  them,  are  prim&  facie  evi- 
dence that  the  tenement  is    parish    property. 


Doc  d.  Higgs  or  Hohht  v.  Cockell,  6  N.  &  M. 
179  ;  4  A.  &  E.  478. 

By  Bean  and  Chapter.]— Leases  granted  by 
deans  and  chapteis  for  long  terms  of  years,  not 
in  conformity  with  the  disabling  and  restraining 
statutes,  are  not  void,  but  voidable  only.  Pen- 
nington  v.  Cardale^  3  H.  &  N.  656  ;  27  L.  J.,  Ex. 
438. 

Joinder  of  Owner  of  Equitable  Interest.] — ^A. 
agreed  to  demise  premises  to  B.  There  was  an 
outstanding  equitable  interest  vested  in  C. : — 
Held,  that  B.  was  bound  to  accept  a  demise  from 
A.,  in  which  C.  joined,  and  was  not  justified  in 
insisting  on  A.  obtaining  a  release  from  G.  in 
order  to  enable  him  alone  to  make  a  valid  de- 
mise.   Reetcf  V.  Gill,  1  Beav.  375. 


XL    COMMBNOBMENT   AND    DURATION 

OF   TERM. 

Commencement — Generally.] — A  lease  from  a 
certain  day  commences  on  the  next  day.  Anon,, 
Lofft,  275. 

The  words  "  from  the  day  of  the  date  "  mean 
either  inclusive  or  exclusive,  according  to  the 
context  and  subject-matter  ;  and  the  court  will 
construe  them  so  as  to  effectuate  the  intention 
of  the  parties.  P^igh  v.  Leeds  (i>i/^),  Cowp. 
714. 

A  lease  of  lands  by  deed,  to  hold  from  the 
feast  of  St.  Michael,  must  be  taken  to  mean 
from  New  Michaelmas,  and  cannot  be  shewn  by 
extrinsic  evidence  to  refer  to  a  holding  from 
Old  Michaelmas.  Doe  d.  Sploer  v.  Lea,  11  Bast, 
312. 

Where  a  lease  was  dated  25th  March,  1783, 
habendum  *<from  the  13th  March  now  last 
past,"  and  the  deed  was  not  executed  until  some 
time  after  the  date : — Held,  that  the  term  com- 
menced on  the  25th  March,  1783,  and  not  on  the 
25th  March,  1782.  Steel  v.  Mart,  6  D.  &  R* 
392  ;  4  B.  &  G.  272. 

By  an  agreement  dated  the  31st  August,  1838, 
W.  agreed  to  let,  and  R.  to  take,  a  hoase,  at  a 
yearly  rent,  payable  quarterly,  "  to  commence 
from  the  29th  September  next,  and  the  fiist 
quarterns  rent  to  become  due  and  payable  on  the 
25th  December  next."  Though  not  so  stated  in 
the  agreement,  the  house  was,  at  the  time  of 
making  the  agreement^  in  the  occupation  of  G., 
as  tenant  to  W.,  who  quitted  on  the  26th  of  Sep* 
tember  : — Held,  that,  under  this  agreement,  the 
tenancy  commenced  on  the  29th  of  Septembier, 
White  V.  Nicholson,  4  Scott,  N.  R.  707  ;  4  M.  & 
G.  95. 

By  indenture  of  lease,  of  the  28th  April,  1834, 
the  lessor  of  the  plaintiff  demised  to  E.  a  mes' 
suage,  to  hold  from  the  Ist  May  then  next,  for 
forty  years,  at  the  rent  of  251.  a  year.  B.  cove* 
nantcd  not  to  underlease  without  the  consent  in 
writing  of  the  lessor ;  and  there  was  a  proviso 
for  forfeiture  in  case  he  should  be  aojudged 
bankrupt.  With  the  lessor^s  consent  in  writing, 
E.  underleased  three  rooms  in  the  messuage  to 
the  defendant  for  twenty-one  years,  by  a  lease 
dated  the  25th  March,  1839.  In  January,  1840, 
E.  was  adjudged  a  bankrupt,  and  the  lessor  of 
the  plaintiff  brought  ejectment  for  the  whole  of 
the  messuage,  except  the  rooms  leased  to  the  de- 
fendant, and  entered  under  a  writ  of  possession 
on  the  12th  May,  1841.     The  defendant  con- 
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tinued  to  occupy  the  three  rooms  ;  and  in  Feb- 
ruary, 1843,  an  execution  having  issued  against 
him,  the  lessor  of  the  plaintiff  served  the  sheriff 
with  notice  that  there  was  a  sum  of  252.,  being 
one  year*s  rent,  due  in  November,  1842,  in  re- 
spect of  the  premises  occupied  by  the  defendant 
as  his  tenant,  and  requiring  the  sheriff  to  pay 
the  same  to  him.  The  sheriff  accordingly  paid 
over  to  the  lessor  of  the  plaintiff  25Z.  out  of  the 
levy.  On  the  24th  April  the  defendant  was 
served  with  a^six  months'  notice  to  quit : — Held, 
that  the  tenancy  must  be  considered  as  com- 
mencing on  the  12th  May,  1844,  and  that  a  de- 
mise on  the  4th  May  was  before  title  had  ac- 
crued to  the  lessor  of  the  plaintiff,  and,  there- 
fore, the  ejectment  was  not  maintainable.  Doe 
d.  Lloyd  V.  Inglehy,  14  M.  &  W.  91  ;  14  L.  J., 
Ex.  246. 


Where  not  Speoifled.]— An  agreement  to 


let  for  a  term  did  not  specify  the  date  of  the 
commencement  of  the  term  : — Held,  that  there 
was  a  valid  agreement  to  let  for  a  term  com- 
mencing on  the  date  which  the  agreement  bore. 
Jaques  v.  Millar,  6  Ch.  D.  163  ;  47  L.  J.,  Ch. 
644  ;  37  L.  T.  161  ;  26  W.  R.  846. 

This  case  has  been  disapproved  of.  See  Mar- 
shall V.  Berridge,  19  Ch.  D.  233  j  61  L.  J.,  Ch. 
329  ;  46  L.  T.  699  ;  30  W.  R.  93  ;  46  J.  P.  279. 

Th«  defendant  was  owner  of  a  piece  of  land 
which  he  held  subject  to  restrictions  as  to  the 
buildings  which  should  be  erected  on  it.  He 
received  62.  from  the  plaintiff,  for  which  he 
signed  a  receipt,  which  contained  an  agreement 
for  a  lease  of  the  land  for  ninety-nine  years  at  a 
rent  of  202.,  payable  quarterly.  It  also  stated 
that  ground-rent  was  to  be  payable  from  a  cer- 
tain date,  but  did  not  fix  any  time  for  the  com- 
mencement of  the  term  : — Held,  that  the  plain- 
tiff was  entitled  to  a  lease  for  ninety-nine  years 
from  the  date  at  which  the  ground-rent  was 
to  commence,  and  that  the  use  of  the  words 
^*  ground  rent "  did  not  import  a  stipulation  that 
the  ground  was  to  be  built  on,  and  therefore  did 
not  imply  that  a  building  lease  was  to  be  agreed 
on  and  executed  by  the  parties.  Wesley  v. 
Walker,  38  L.  T.  284  i  26  W.  R.  268. 

,\BTiration— Prom  Year  to  Year.] — The  defen- 
dants entered  into  an  agreement  'Hhat  they 
£hould  become  tenants  of  the  premises,  at  3762. 
A  quarter,  the  tenancy  to  commence  on  the  14th 
June,  they  paying  a  quarter's  rcnt  on  that  day  ; 
and  that  they  should  give  security  to  pay  one 
quarter's  rent  in  advance  as  long  as  they  should 
continue  tenants :" — Held,  that,  under  this  agree- 
ment, the  defendants  did  not  become  tenants 
from  year  to  year,  but  from  quarter  to  quarter 
only,  and  therefore  that  proof  of  such  an  agree- 
ment did  not  support  an  allegation,  that  the  de- 
fendants held  '*  as  tenants  for  a  term  of  years, 
from  year  to  year,  for  so  long,"  &c.,  or  "  for  the 
residue  of  a  certain  tenancy  for  a  term  of  years," 
Ac,  Wilkinson  v.  Hall,  4  Scott,  301  ;  3  Ring. 
N.  C.  608  ;  3  Hodges,  56. 

A  general  parol  demise,  at  an  annual  rent, 
where  the  bulk  of  the  farm  is  inclosed,  and 
A  small  part  in  the  open  common  fields,  is  only  a 
lease  from  year  to  year,  and  not  for  so  long  as 
the  usual  round  of  husbandry  extends.  Boe  d. 
Bree  v.  Lees,  2  W.  Bl.  1171. 

A  tenancy  from  year  to  year,  so  long  as  both 
parties  please,  is  determinable  at  the  end  of  the 
nrst  as  well  as  of  any  subsequent  year,  unless  in 


creating  such  tenancy  the  parties  use  words  as 
shewing  that  they  contemplate  a  tenancy  for 
two  years  at  least.  Doe  d.  Clarke  v.  Smarridge, 
7  Q.  B.  967  ;  14  L.  J.,  Q.  B.  327  ;  9*  Jur.  781. 

A.,  being  seised  in  fee  of  a  moiety  of  lands, 
and  B.  being  seised  for  life  of  the  other  moiety, 
they  in  1805,  by  deed,  reciting  that  they  were 
entitled  thereto  as  tenants  in  common,  and  that 
they  had  agreed  to  grant  a  perpetual  lease  to  C, 
his  heirs,  £c.,  granted  and  demised  the  same  to 
C,  his  heirs,  executors,  and  assigns,  for  ever,  to 
hold  from  a  day  past  unto  and  to  t^e  use  of  C, 
his  heirs,  executors,  administrators  and  assigns, 
for  ever  ;  yielding  and  paying  therefor  yearly  to 
A.  and  B.,  their  heirs,  &c.,  the  clear  yearly  rent  of 
1202.  half-yearly.  The  deed  contained  all  the 
covenants  usually  found  in  an  ordinary  lease  : — 
Held,  that,  in  the  absence  of  proof  that  at  the 
date  of  the  deed  the  premises  were  in  the  occu- 
pation of  tenants,  so  that  a  reversion  only  could 
pass,  and  the  expressed  intention  of  the  parties 
precludii^g  the  court  from  presuming  that  there 
had  been  livery  of  seisin,  the  deed  could  not 
operate  as  a  conveyance  of  the  fee,  subject  to  a 
rent-charge,  but  created  only  a  tenancy  from. 
year  to  year.  Doe  d.  Robertson  v.  Gardi'ner,  12 
C.  B.  319  ;  21  L.  J.,  C.  P.  222. 

A  tenancy  from  year  to  year  is  considered  as 
recommencing  every  year.  TompkiTis  v.  Late- 
rence,  8  C.  &  P.  729, 

A  tenancy  from  year  to  year  is  not  to  be  con- 
sidered as  a  continuous  tenancy,  but  as  recom- 
mencing every  year.  Qandy  v.  Juhher,  6  B.  & 
S.  78;  33  L.  J.,  Q.  B.  161;  10  Jur.,  N.  S. 
662. 

A  lease  to  A.,  his  executors,  &c.,  for  a  year,  and 
so  on  from  year  to  year,  for  so  long  a  time  as  it 
shall  please  the  lessor  and  A.,  his  executors,  &a, 
does  not  expire  on  the  death  of  A.,  but  vests  in 
his  executors.  Maokay  v.  Maehreth,  4  Dongl. 
213  ;  2  Chit.  461. 

Use  of  Portion  of  Premifes  after  Tenni- 

nation  of  Tenanoy.] — Upon  a  demise  "until 
Michaelmas  next,  and  no  longer,"  with  the 
privilege  of  using  part  of  the  premises  for  spe- 
cific purposes  till  Lady-day  following,  ejectment 
may  be  brought  for  those  parts  to  which  the 
privilege  does  not  extend,  in  the  interval  between 
Michaelmas  and  Lady-day.  Doe  d.  Waters  v. 
HaughUm,  1  M.  &  Rob.  208. 


Error  in  Lease.] — By  an  indenture  of 


lease  dated  in  1784  and  executed  by  the  lessor, 
he  demised  certain  premises  to  hold  to  the  lessee 
and  his  assigns  for  the  term  of  ninety-/(;»-r  and 
a  quarter  years,  yielding  and  paying  therefor 
during  the  said  term  of  mnetj^one  and  a  quarter 
years  hereby  demised  a  yearly  rent.  The  number 
of  years  was  not  mentioned  in  any  other  clause 
of  the  lease.  But  the  counterpart,  executed  by 
the  lessee,  which  was  otherwise  identical  with 
the  lease,  had  ninety-one  in  the  habendum  as 
well  as  in  the  reddendum.  In  an  action  by  the 
assignee  of  the  reversion  to  recover  possession 
against  the  assignee  of  the  lessee  after  the  lapse 
of  the  ninety-one  and  a  quarter  years  : — Held, 
that,  there  being  a  manifest  clerical  error  in  the 
lease,  the  counterpart  might  be  looked  at  to 
ascertain  where  the  mistake  lay,  and  that,  on 
the  true  construction  of  the  lease  and  counter- 
part taken  together,  **  the  ninety-four "  in  Uie 
lease  must  be  rejected,  and  the  lease  read  as  a 
grant  for  ninety-one  and  a  quarter  years  only. 


1805    LANDLOED  AND  TENANT— Cowmencmewi,  dec,  of  Term.    1306 


Burchdl  v.  Clark,  2  C.  P.  D.  88 ;  46  L.  J.,  C.  P. 
115  ;  36  L.  T.  690 ;  25  W.  R.  334— C.  A.  Re- 
versing  1  0.  P.  D.  602  ;  45  L.  J.,  0.  P.  671 ;  36 
L.  T.  372  ;  25  W.  R.  8. 

Shewn  in  Habendnm.] — ^The  habendum 

in  a  lease  only  marks  the  duration  of  the  tenant's 
interest,  and  its  operation  as  a  grant  is  merely 
prospective.  Shaw  v.  Kay,  1  Ex,  412  ;  17  L.  J., 
Ex.  17. 


For  Yean — **  If  Lessee  IWes  so  long  ** — 


Remainder.] — ^A  lease  for  years,  if  the  lessee  so 
long  lives,  with  a  remainder  to  another  for  the 
residue  of  the  term,  must  be  construed  to  give 
the  remainderman  a  power  to  enjoy  during  all 
the  residue  of  the  years  to  come.  Wright  d. 
Arm  V.  Carttoright,  1  Burr.  282  ;  1  Ld.  Ken.  529. 


Of  Lands  for  difEnrent  Temui.] — Demise 

of  freehold  and  copyhold  lands,  at  an  entire  rent, 
habendum  so  much  as  was  freehold  for  twenty- 
one  years,  and  so  much  as  was  copyhold  for 
three  years,  warranted  by  the  custom,  and  co- 
venant for  renewal  of  the  lease  of  the  copyhold 
every  three  years,  toties  quoties,  during  the 
twenty-one  years,  under  the  like  covenants ;  and 
that  in  the  meantime,  and  until  such  new  leases 
should  be  executed,  the  lessee  should  hold  the 
land,  as  well  copyhold  as  freehold : — Held,  that 
this  was  only  a  lease  of  the  copyhold  for  three 
years,  and  that  the  lessor  after  the  three  years 
might  recover  the  premises  in  ejectment  against 
the  lessee,  there  not  having  been  any  fresh  lease 
granted.  Fenny  d.  Ikutham  v.  Child,  2  M.  &  S. 
255. 

When  Tenancy  terminates.]-— Where  a 

lease  is  to  commence  from  the  25th  March  then 
next,  for  twenty-one  years  fully  to  be  completed 
and  ended,  the  term  does  not  end  until  the  last 
moment  on  the  25th  March  in  the  last  year. 
AcMand  v.  Imtley,  1  P.  &  D.  636 ;  9  A.  &  E. 
879. 

By  indenture  of  21  st  March,  1828,  a  lessor  de- 
mised a  messuage  to  the  tenant,  habendum  from 
25th  March  then  instant,  for  the  term  of  seven 
years  then  next  ensuing,  wanting  seven  days, 
yielding  and  paying  yearly  and  every  year  during 
the  term  the  yearly  rent  of  285Z.  by  four  equal 
quarterly  payments,  on  25th  March,  24th  June, 
29th  September,  and  25th  December  in  every 
year,  commencing  from  25th  March  then  instant ; 
and  the  lessee  covenanted  to  pay  the  yearly  rent 
of  285Z.  on  the  days  and  in  the  manner  appointed : 
— Held,  that  2857.  was  payable  for  each  year ;  and 
that  either  the  first  payment  was  to  be  made 
on  the  26th  March,  1828,  or  a  payment  on  25th 
March,  1835,  though  after  the  expiration  of  the 
term,  ffopkin*  v.  Helmore,  3  N.  &  P.  453 ;  8 
A.  &  B.  463  ;  1  W.,  W.  &  H.  386  ;  2  Jur.  856. 

Cognizance  that  the  plaintiff  was  tenant  to  H., 
at  a  certain  rent,  and  that  the  defendant  dis- 
trained for  the  rent  of  a  half-year  ending  the 
29th  of  September,  1841.  Plea,  that,  after  rent 
became  due,  H.,  by  indenture  purporting  to  be 
made  the  1st  of  February,  1841,  but  made  after 
the  29th  of  September,  1841,  released  the  rent. 
The  defendant,  in  his  replication,  set  out  the  in- 
denture, dated  the  1st  of  February,  1841,  being 
a  demise  to  the  plaintiff  of  the  premises,  to  hold 
from  the  30th  of  July,  1840,  for  fourteen  years  ; 
the  first  payment  of  rent  to  be  made  on  the  25th 
of  March  then  next : — Held,  that  the  indenture 


had  not  the  effect  of  releasing  the  tenant  from 
payment  of  the  rent  due  under  a  parol  contract 
before  its  execution.  Cooper  v.  Robinson,  10 
M.  &  W.  694 ;  12  L.  J.,  Ex.  48. 

Optional  Kumber  of  Years.]— A  lease  for  one 
year,  and  so  for  two  or  three  years,  as  the  parties 
shall  agree,  means  for  two  years,  and,  after  every 
subsequent  year  begins,  is  not  determinable  till 
that  is  ended.  Harris  v.  Evans,  1  Wils.  262  ; 
Amb.  329. 

But  it  is  a  lease  for  one  year  only,  without 
such  subsequent  agreement.    Ih. 

A  lease  was  granted  to  A.  for  fourteen  years, 
with  a  proviso  for  terminating  the  lease  at  the  end 
of  the  first  seven  years,  if  the  landlord  should  so 
desire,  on  his  giving  notice  of  his  desire  in  writing  ^ 
B.  joined  in  the  covenant  as  surety.  The  landlord 
gave  a  notice,  in  terms  a  notice  to  quit,  not  ex- 
pressing in  terms  his  desire  to  terminate  the 
tenancy  under  the  proviso,  but  referring  to  the 
lease  and  its  determinable  quality  : — Held,  that 
this  was  a  termination  of  the  lease  under  the 
proviso,  and  discharged  the  surety.  Qiddens  y, 
Bodd,  3  Drew.  485  ;  25  L.  J.,  Ch.  451. 

A  lease  for  twenty-one  years,  determinable  at 
the  end  of  seven  or  fourteen,  if  the  parties  so 
think  fit,  is  not  determinable  without  the  joint 
assent  of  lessor  and  lessee.  Fowell  v.  Tranter^ 
3  H.  &  C.  458 ;  34  L.  J.,  Ex.  6  ;  11  L.  T.  317  ; 
13  W.  R.  145. 

A  demise  for  seven  years,  with  a  proviso  that, 
notwithstanding  anything  before  contained,  if 
notice  should  not  be  given  to  determine  the  lease 
at  the  end  of  the  seven  years,  it  should  be  con- 
sidered a  lease  upon  the  same  covenants,  from 
year  to  year,  until  notice  to  determine  it,  con- 
tinues after  the  seven  years  until  put  an  end  to 
by  notice,  and  the.  covenants  continue  binding. 
Brown  v.  Trumper,  26  Beav.  11. 

B.,  by  an  indenture,  dated  and  made  19th  July, 
1851,  granted,  demised  and  leased  to  A.  premises, 
habendum  to  A.  from  25th  December,  1849,  for 
and  during  and  until  the  full  end  and  term  of 
fourteen  years  thence  next  ensuing,  determinable 
as  therein  mentioned  :  proviso  that  it  should  be 
lawful  for  either  B.  or  A.  to  determine  the  demise 
at  the  expiration  of  the  first  seven  years  thereof, 
by  six  months'  notice,  and  thereupon  that  demise, 
and  every  covenant  tiierein  contamed,  should 
cease  and  determine  accordingly: — Held,  that 
the  seven  years  were  to  be  reckoned  from  25th 
December,  1849,  and  that  the  lease  might  be 
determined  on  25th  December,  1856.  Bird  v. 
Baker,  1  El.  &  El.  12  ;  28  L.  J.,  Q.  B.  7  ;  4  Jur., 
N.  S.  1148. 

Who  has  the  Option.] — ^A.  agreed  to  let 

premises  to  B.  for  three  years,  and,  at  the  expira- . 
tion  of  that  term,  to  grant  him  a  lease  for  an 
extended  term.  A.  died,  and  three  years  having 
expired,  B.  continued  to  hold  on  under  his  exe- 
cutors for  four  years  without  asking  for  a  lease. 
He  then  required  a  lease : — ^Held,  that  B.'s  option 
had  not  determined,  and  that  he  was  entitled  to 
the  extension  of  the  term.  Moss  v.  Barton,  35 
Beav.  197. 

It  is  a  settled  rule  of  law  that  an  agreement  for 
a  lease  for  seven  or  fourteen  years  means  a  lease 
for  fourteen  years  determinable  by  the  lessee,  but 
not  by  the  lessor  at  the  end  of  seven  years. 
Powell  V.  Smith,  14  L.  R.,  Eq.  85  ;  41  L.  J.,  Ch. 
734  ;  20  W.  R.  602. 

An  agreement  for  a  lease  for  seven,  fourteen  o'* 
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A  proviso  in  a  lease  for  twenty-one  years,  that, 
if  either  of  the  parties  should  be  desirous  to  de- 
termine it  in  seven  or  fourteen  years,  it  should  be 
lawful  for  either  of  them,  his  executors  or  ad- 
ministrators, so  to  do,  upon  twelve  months'  notice 
to  the  other  of  them,  his  heirs,  executors  or  ad- 
ministrators, extends,  by  reasonable  intendment, 
to  the  devisee  of  the  lessor,  who  is  entitled  to 
the  rent  and  reversion^  Iloe  d.  Bamford  v. 
Hayley,  12  East,  464. 

A  letting,  in  1846,  to  a  yearly  tenant,  and  if  he 
should  wish  a  lease,  that  tlie  lessor  will  grant 
the  same  for  seven,  fourteen  or  twenty-one  years, 
at  the  same  rent,  is  sufficiently  certain  to  be 
specifically  peiformed.  It  is  to  be  construed  an 
optional  lease  for  twenty-one  years  from  1846, 
determinable  at  the  end  of  seven  or  fourteen 
years,  at  the  option  of  the  tenant.  JSersey  v. 
Gihlett,  18  Beav.  174  ;  23  L.  J.,  Ch.  818. 
-  Under  such  a  contract,  the  landlord  might 
call  on  the  tenant  to  exercise  his  option,  and,  in 
default,  might  determine  the  tenancy,  but  this 
might  afterwards  be  waived  by  a  receipt  of  rent 

When   Option  may   be   Ezereisad.] — 

A  person  entitled  to  leasehold  premises  for  a 
long  term  of  years  agreed  to  underlet  them  to  a 
tenant  for  three  years,  and,  whenever  called  upon 
to  do  so  by  the  tenant,  to  grant  to  him  a  lease 
for  three  years,  seven  years,  or  the  remainder  of 
the  term  that  he  had  it  in  his  power  to  g^nt, 
such  lease  to  contain  all  the  usual  covenants  for 
protecting  the  interests  of  the  grantor.  The  three 
years  expired  without  the  option  being  exercised. 
The  tenant,  however,  continued  in  possession 
until  he  became  bankrupt,  and  his  interest  in 
the  premises  was  sold  by  his  assignee  to  a  pur- 
chaser, who  entered  into  possession  and  filed  in 
equity  a  bill  for  specific  performance  of  the 
agreement : — Held,  that  the  option  might  be  exer- 
cised at  any  time  during  the  tenancy.  Buckl-and 
V.  PamlloHj  2  L.  R.,  Ch.  67  ;  36  L.  J.,  Ch.  81 ;  12 
Jur.,  N.  S.  992  ;  15  L.  T.  378  ;  15  W.  R.  92. 


years  entitles  the  lessee,  in  the  absence  of 

other  stipulations,  to  a  lease  for  fourteen  years 
determinable  at  the  end  of  seven  years  at  his 
option  only,  though  the  lessor  proves  that  he 
supposed  such  an  agreement  gave  to  him,  as  well 
as  to  the  lessee,  the  option  of  determining  it  at 
that  time.    lb, 

A  land  agent  having  no  power  to  grant  leases 
without  reserving  to  his  principal  the  power  of 
determining  them  at  the  expiration  of  every 
seven  years,  entered  into  an  agreement  for  a 
grant  to  an  intending  tenant  of  a  lease  for  seven 
or  fourteen  years.  The  tenant  was  put  into  pos- 
session of  the  farm,  and  took  the  stock  on  it  from 
the  outgoing  tenant  at  a  valuation.  The  lessor, 
who  did  not  know  the  rule  of  law  above  men- 
tioned, refused  to  grant  a  lease  without  reserving 
to  himself  the  right  to  terminate  it  at  the  end  of 
seven  years,  as  well  as  giving  such  right  to  the 
tenant : — Held,  that  the  lessor  was  not  entitled 
to  have  a  power  of  determining  the  lease  at  the 
end  of  seven  years ;  for  his  ignorance  of  the  law 
was  no  excuse,  and  he  could  not  repudiate  his 
agent's  act  after  letting  the  tenant  take  posses- 
sion of  the  farm  on  the  faith  of  it.    lb, 

A  lease  for  seven,  fourteen,  or  twenty-one 
years,  as  the  lessee  shall  think  proper,  is  a  good 
lease  for  seven  years,  whatever  it  may  be  for  the 
fourteen  or  twenty-one  years.  Ferguson  v.  Cor- 
nWi,  2  Burr.  1032  ;  3  T.  R.  463,  n. 
•  Lease  of  lands  by  indenture  for  twenty-one 
years,  with  proviso  that  it  should  be  deter- 
minable by  tne  lessee  or  the  lessor  at  the  end 
of  the  first  seven  or  fourteen  years,  and  a 
memorandum  indorsed  six  years  after  the  exe- 
cution of  the  lease,  '^of  its  being  agreed  be- 
tween the  parties,  previously  to  the  execution, 
that  the  lessor  shall  not  dispossess,  nor  cause 
the  lessee  to  be  dispossessed,  of  the  said  estate, 
but  to  have  it  for  the  term  of  twenty-one  years 
from  this  present  time;"  which  memorandum 
was  signed  by  the  parties,  and  stamped  with 
a  lease  stamp,  but  not  sealed : — Held,  that  the 
lessor  might,  notwithstanding,  determine  the 
lease  at  the  end  of  the  first  fourteen  years ; 
for  the  memorandum  did  not  operate  as  a  new 
lease  and  surrender  of  the  first  lease.  Good- 
right  d.  mcholls  y.  Mark,  4  M.  &  S.  30. 

A  lease  in  1785,  for  three,  six  or  nine  years,  de- 
terminable in  1788,  1791, 1794,  is  a  lease  for  nine 
years,  determinable  at  the  end  of  three  or  six 
years,  by  either  of  the  parties,  on  giving  rea- 
tsonablc  notice  to  quit.  Qoodrigkt  d.  Hall  v. 
Richardson,  3  T.  R.  462. 

If  a  lease  is  granted  for  seven,  fourteen  or 
twenty-one  years,  the  lessee  only  has  the  option  at 
which  of  the  above  periods  the  lease  shall  deter- 
mine. Dann  v.  Smirrier,  3  B.  &  P.  399,  442  ;  7 
Ves.  231 ;  S.  P.,  Price  v.  Dyer,  17  Ves.  363. 

So,  where  the  lease  was  for  fourteen  or  seven 
years,  on  the  ground  that  every  doubtful  grant 
must  be  construed  in  favour  of  the  grantee.  Doe 
d.  Webb  V.  Dixon,  9  Bast,  16. 

Where  there  was  an  agreement  that  a  tenant 
should  be  at  liberty  to  quit  at  Lady-day,  in  which 
case  the  landlord  engaged  to  take  the  fixtures  at 
a  valuation,  or  to  permit  the  tenant  to  let  the 
liouse  : — Held,  that  the  construction  of  this 
agreement  was,  that  the  tenant  had  an  option 
in  the  event  of  his  quitting.  Colt  on  v.  Lingliam, 
1  Stark.  39. 

And  a  letting  by  the  tenant  to  an  under-tenant 
until  Lady-day  is  not  an  exercise  of  his  right  of 
option.    lb. 


III.    EXTENT  OF  PREMISES 
INCLUDED. 

Generally.]— Under  a  demise  of  a  messuage 
with  all  rooms  and  chambers,  with  the  appurten- 
ances thereto  belonging,  is  to  be  understood  all 
that  is  occupied  together  as  an  entire  messuage 
at  one  and  the  same  time;  therefore,  such  a 
demise  will  not  comprehend  a  room  which  had 
once  formed  part  of  the  messuage,  but  which  had 
been  separated  from  it  by  means  of  a  wooden 
partition,  and  had  not  been  occupied  with  it  for 
many  years  previously  to  the  demise.  Xerslake 
V.  White,  2  Stark.  508. 

Under  a  lease  of  "  all  that  messuage  or  tene- 
ment, called,  &c.,-now  or  late  in  the  occupation 
of  C,"  the  boundaries  given  not  accurately  de- 
fining the  premises : — Held,  that  a  gateway 
under  a  portion  of  the  messuage,  and  leading  to 
a  yard  behind,  in  which  were  some  small  houses 
not  included  in  the  demise,  the  tenants  of  which 
had  always  used  the  gateway,  did  not  pass,  in 
the  absence  of  evidence  to  shew  that  it  had  been 
in  the  exclusive  occupation  of  C.  Dyne  v.  Nvtleyy 
14  C.  B.  122  ;  2  C.  L.  R.  81. 

Fart  not  belonging  to  Lessor.] — ^A.  entered 
into  an  agreement  for  the  transfer  of  his  tenancy 
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151  and  153  in  that  street,  and  at  the  bottom  of 
a  conrt  approached  by  a  passage  from  A.  street, 
half  of  which  passage  was  under  the  first  floor  of 
No.  151,  and  the  other  half  nnder  the  first  floor 
of  No.  153.  The  passage  was  closed  by  a  gate  in 
the  plane  of  the  &ont  of  151  and  163,  which  was 
hung  on  the  wall  of  153,  but  was  admitted  to  be 
part  of  the  plaintiffs  premises.  All  three  houses 
belonged  to  the  same  landlord.  Above  the  gate 
was  a  fascia  of  cement  eight  feet  long,  haS  of 
which  was  on  the  wall  of  151,  and  the  other  half 
on  that  of  153.  The  fascia  had  existed  from 
about  1845,  and  the  number  of  the  plaintiff's 
house  and  the  name  and  business  of  the  occupier 
for  the  time  being  had  always  been  painted  on  it. 
No.  163  was  demised  to  the  defendant  in  1874 
without  any  express  reservation  of  the  fascia, 
and  the  plaintiff  became  lessee  of  No.  152  in 
1876: — Held,  that  the  fascia  must  be  held  to 
be  a  parcel  of  the  property  demised  to  the 
plaintiff,  and  that  he  was  entitled  to  prevent  the 
defendant  from  interfering  with  it.  Fraiicis  v. 
Haytjoard,  22  Ch.  D.  177  ;  52  L.  J.,  Ch.  291  ;  48 
L.  T.  297  ;  31  W.  R.  488  ;  47  J.  P.  517— C.  A. 
Affirming  20  Oh.  D.  773  ;  52  L.  J.,  Ch.  12  ;  46 
L.  T.  659  ;  30  W.  R.  744. 

Bight  of  Way.] — Under  a  lease  of  premises, 
^  together  with  all  ways  appertaining,  or  with 
any  parts  thereof  used  or  enjoyed,"  a  right  of 
way  passes,  although  not  expressly  mentioned, 
upon  proof  that  it  is  used  with  the  premises  at 
the  time  the  lease  is  granted.  Kooystra  v. 
Lucas,  1  D.  &  R.  506  ;  5  B.  &  A.  830.  But  see 
Harding  v.  Wilson,  3  D.  &  R.  287  ;  2  B.  &  C.  96  ; 
Morris  v.  Edingtouy  8  Taunt.  24  ;  Crisj)  v.  Price, 
6  Taunt.  548. 

A  piece  of  land  having  been  conveyed,  together 
with  a  right  of  way  from  it  over  a  new  road  to  a 
high  road ;  the  person  to  whom  it  was  conveyed 
demised  the  piece  of  land  by  parol  to  a  yearly 
tenant ;  the  demise  being  general,  and  making 
no  mention  of  the  right  of  way  : — Held,  that  the 
right  of  way  having  been  made  appurtenant  to 
the  land,  it  passed  by  the  parol  demise  to  the 
yearly  tenant,  although  not  expressly  mentioned 
in  the  parol  demise.  Skull  v.  Olenister,  16 
C.  B.,  N.  S.  81 ;  33  L.  J.,  C.  P.  185  ;  11  W.  R, 
368. 

Before  the  date  of  the  deed,  A.  was  owner  of  a 
row  of  houses  running  from  north  to  south,  with 
a  garden  at  the  back  of  each  to  the  east.  In  the 
rear  of  the  gardens,  and  divided  from  them  by  a 
wire  fence,  was  a  shrubbery  with  a  gravel  walk, 
which  was  used  in  common  by  the  occupiers  of 
all  the  houses.  This  shrubbery  was  bounded  on 
the  east  and  north  by  the  fence  of  S.  By  the 
instrument  the  premises  demised  to  B.  were 
described  as  the  first  house  south  in  the  row 
called,  &c.,  with  the  garden  and  shrubbery  to  the 
rear  and  north  side  thereof,  and  extending  to  S.'s 
fence,  either  way,  and  also  liberty  of  way  »nd 

Cassage  to  and  for  such  persons  for  the  time 
eing  occupying  the  premises  intended  to  be 
hereby  demised,  in,  along  and  over  the  walk  in 
the  rear  of  the  houses,  inclosed  by  a  wire  fence 
from  the  garden  ground,  or  ground  occupied  with 
such  several  houses.  The  fence  of  S.  ran  along 
the  south  side  of  the  garden  belonging  to  the 
house  demised  to  B.,  as  far  as  the  wire  fence 
dividing  the  garden  from  the  shrubbery.  After- 
wards, A.,  by  an  indenture  demised  to  G.  another 
house  in  the  same  row,  with  a  reservation  of  a 
similar  right  of  way  : — Held,  that  the  premises 


in  a  public-house,  and  the  sale  of  the  goodwill 
to  B.  The  subject-matter  of  the  agreement, 
-which  was  in  writing,  was  therein  described  as 
*'  the  house  and  premises  he  now  occupies,  known 
by  the  sign  of  the  White  Hart."  There  was 
ft  coach-house  which  belonged  to  the  White 
Hart,  and  which,  at  the  time  of  the  agreement, 
was  not  in  A.'s  occupation,  but  of  S.,  who  held  it 
as  tenant  to  A.  for  a  period  which  had  not  ex- 
pired at  the  time  fixed  for  the  completion  of  the 
transfer  by  the  agreement.  The  agreement  con- 
tained a  variety  of  stipulations  with  regard  to 
the  transfer  of  the  licences,  the  payment  of  rates 
and  taxes,  and  the  purchase  oi  fixtures,  furni- 
ture, and  stock  at  a  viduation  by  B.,  and  con- 
cluded as  follows :  **  If  either  party  shall  refuse 
or  neglect  to  perform  all  and  every  part  of  this 
agreement,  they  hereby  promise  and  agree  to 
pay  to  the  other  who  shall  be  willing  to  complete 
the  same  the  sum  of  lOOZ.  as  damages,  ana  re- 
coverable in  any  of  her  Majesty's  courts  of  law." 
The  purchaser  refused  to  perform  the  agreement 
on  the  ground  that  it  included  the  coach-house, 
and  that  A.  could  not  perform  his  part,  not  being 
able  to  deliver  up  possession  of  that  portion  of 
the  premises  on  the  day  fixed  for  completion, 
and  A.  accordingly  brought  his  action  to  recover 
the  lOOZ.  as  liquidated  damages  : — Held,  that  the 
words, "  he  now  occupies  "  formed  an  essential 
part  of  the  description  of  the  subject-matter  of 
the  agreement,  and  could  not  be  rejected  as  falsa 
demonstratio,  and  consequently  that  the  agree- 
ment did  not  include  the  coach-house,  and  A. 
was  entitled  to  succeed ;  but  that  the  lOOZ.  was 
not  liquidated  damages,  but  a  penalty,  and  there- 
fore A.  could  only  recover  the  damages  found 
by  the  jury  to  have  been  actually  sustained 
by  him.  Magee  v.  Latcll,  9  L.  R.,  C.  P.  107 ; 
43  L.  J.,  C.  P.  131 ;  30  L.  T.  169  ;  22  W.  R.  334. 

M.,  possessed  of  two  contiguous  plots  of 
ground,  assigned  one  of  them  to  T.,  **  together 
with  the  right  to  use  the  walls  on  the  north 
side  "  (i.  e.,  on  the  adjoining  plot)  for  building 
purposes.  T.  afterwards  assigned  the  plot  so 
purchased  by  him  to  the  defendant  by  deed,  the 
granting  part  of  which  was  silent  as  to  "  rights, 
members  and  appurtenances,"  habendum  "  with 
the  rights,  members  and  appurtenances  thereto 
belonging ;  '*  and,  subsequently,  M.  assigned  the 
adjoining  plot  of  ground  to  the  plaintiff : — Held, 
in  an  ac^on  for  trespassing  upon  the  walls,  that 
the  right  to  use  them  for  ouilding  purposes 
passed  with  the  plot  c^  ground  to  the  dd^endant. 
Jtenwick  v.  Daly,  11  Ir.  R.,  C.  L.  126. 

Where  there  is  a  demise  of  premises,  and  an 
entire  rent  reserved,  if  any  part  of  the  premises 
could  not  be  legally  demised,  the  whole  is  void. 
Ihe  d.  Griffiths  v.  Lloyd,  3  Bsp.  78. 

Falsa  demonstratio.] — ^A  lease  of  land,  de- 
scribed by  admeasurement  "with  the  houses 
now  erected  or  being  erected  thereon  "  (it  being 
found  as  a  iAct,  that  at  the  time  the  lease  w^ 
executed  the  foundations  of  the  houses  had  been 
laid),  is  in  effect  the  same  as  though  the  lease 
had  been  of  a  specific  house,  and  though  the 
dimensions  considerably  exceeded  those  stated  : 
— Held,  that  it  was  merely  falsa  demonstratio. 
Manning  v.  Fitzgerald,  29  L.  J.,  Ex.  24.  See 
also  Magee  v.  Lavell,  supra, 

Paseia — ^A^olning  Tenement— Common  Land- 
lord.]— The  plaintiff  was  lessee  of  a  house  num- 
bered 162  in  A.  street,  but  which  lay  behind  Nos. 
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demised  to  B.  included  at  least  some  portion  of 
the  angle  of  the  shrubbery  at  the  ba<^  of  his 
garden,  between  the  wire  fence  and  the  fence  of 
B.  to  the  east ;  and  therefore  that  C.  had  no 
right  to  walk  over  the  whole  of  the  land  com- 
prised in  that  angle.  Curling  y,  MilU,  6  M. 
k,  G.  173 ;  7  Scott,  N.  R.  709  ;  13  L.  J.,  C.  P. 
316. 

Stable.] — In  1776,  P.,  owner  in  fee,  demised 
to  B.  a  plot  of  ground  for  ninety-seven  years 
and  a  quarter  from  the  25th  of  December,  1766. 
The  trustees  of  B.  demised  to  S.  for  ninety-six 
years,  from  Lady-day,  1765,  a  part  of  the  g^und 
upon  which  a  house,  called  No.  7,  Cumberland- 
street,  and  a  stable  were  built ;  and  they  also 
demised  to  E.,  for  eighty-nine  years,  from  Lady- 
day,  1771,  another  part  of  the  ground  upon 
which  a  house,  called  No.  4,  Hyde  Park-place, 
was  built.  In  1795,  B.,  being  the  owner  of  the 
leases  of  both  houses,  assigned  the  lease  of  No.  7, 
Great  Cumberland-street  to  G.,  reserving  the 
stable,  and  from  that  period  it  was  always 
occupied  with  No.  4,  Hyde  Park-place.  In  1823, 
the  defendant,  who  had  acquired  the  interest  of 
B.  in  the  lease  of  No.  4,  Hyde  Park-place,  and 
who  was  in  actual  occupation  of  it,  together 
with  the  stable  (to  which  he  had  made  a  direct 
communication  by  a  door  from  the  house),  ob- 
tained from  the  owner  of  the  reversion  of  the 
plot  of  ground,  demised  in  1766,  a  reversionary 
lease  of  No.  4,  Hyde  Park-place,  for  ninety-nine 
years  from  the  25th  of  March,  1822.  The  house 
was  described  in  this  lease  by  metes  and  bounds, 
and  by  reference  to  a  plan  in  the  margin,  neither 
of  which  included  the  stable,  but  the  lease  con- 
tained the  following  words  which  were  not  con- 
tained in  the  lease  of  the  23id  December,  1774  : 
— "  Together  with  all  out-houses,  edifices,  build- 
ings, stables,  yards,  gardens,  ways,  watercourses, 
lights,  areas,  vaults,  cellars,  easements,  profits, 
and  commodities  whatsoever  to  the  premises 
demised,  belonging  or  appertaining."  Tnere  was 
also  a  covenant  to  deliver  up  at  the  end  of  the 
term  *^  racks,  mangers,  stalls,"  &c  In  1840  the 
owner  of  the  reversion  of  the  plot  of  ground  de- 
mised-in  1766,  granted  to  D.  a  reversionary  lease 
of  No.  7,  Great  Cumberland-street,  for  fifty  years 
by  the  following  description :  "  Together  with 
the  capital  messuage  or  tenement,  coach-house 
and  stable,  erected  and  built  thereon,  and  which 
said  messuage  (but  not  the  stable)  is  now  in  the 
possession  of  D."  and  which  stable  is  now  in  the 
possession  of  M.  On  the  expiration  of  the  lease 
of  the  23rd  of  December,  1774,  the  plaintiff,  to 
whom  the  reversionary  lease  of  No.  7,  Great 
Cumberland-street  had  been  assigned,  brought 
ejectment  to  recover  possession  of  the  stable  : — 
Held,  that  the  stable  did  not  pass  to  M.  under 
the  general  words  in  the  reversionary  lease  of 
1823,  as  *^ belonging  or  appertaining"  to  the 
demised  premises.  Maitland  v.  Maokinnorif  1 
H.  k  C.  607 ;  32  L.  J.,  Ex.  49  ;  9  Jur.,  N.  S.  256  ; 
7  L.  T.  427. 

Boad.] — It  is  to  be  collected  from  the  recitals 
of  a  lease  what  is  intended  by  the  parties  to  be 
demised  ;  and  where  a  lease  referred  to  a  former 
demise  of  premises  described  as  "fifty-nine  acres, 
provincial  measure,"  and  after  reciting  an  inten- 
tion to  demise  the  "said  estate,"  went  on  to 
demise  "the  same,  being  forty  acres,  statute 
measure :" — Held,  that  tbs  soil  of  a  road,  which 
was  set  dut  and  made  between  the  times  of 


making  the  first  and  second  leases,  and  was  part 
of  the  premises  demised  by  ihe  first  lease,  passed 
by  the  second.  J)oe  d.  White  y.  Oshomef  4  Jur. 
941. 

Waste  Land.] — Premises  were  demised  by  the 
description  of  "all  that  cottage  or  tenement, 
with  the  garden  thereto  adjoining  and  belonging, 
situate,  &c. ;  and  also  a  piece  or  parcel  of  land 
lying  near  to  the  cottage  or  tenement,  containing 
by  estimation  three-quarters  of  an  acre  (more 
or  less),  lately  used  as  garden  ground : " — ^Held, 
that,  under  such  description,  an  adjoining  piece 
of  waste  land  would  not  pasSf  unless  it  had  oeen 
theretofore  used  as  an  outlet  of  the  garden. 
Xingtmill  y.  Millard,  11  Ex.  313 ;  3  C.  L.  B. 
1022. 

Bunning  Water  and  Soil.] — ^A  reservation  in 
a  lease  of  "  the  free  running  of  water  and  soil 
coming  from  any  other  buildings  and  lands  con- 
tiguous to  the  premises  demised  in  and  through 
the  sewers  or  watercourses  made  or  to  be  made 
within,  through,  or  under  the  premises,"  extends 
to  water  and  soil  coming  to  and  from — though 
not  actually  first  arising  upon  or  out  of — ^the 
contiguous  lands  or  bulldmgs,  but  does  not 
extend  beyond  such  water  and  soil  as  are  the 
product  of  the  ordinary  use  of  the  land  and 
buildings  for  habitation.  Ckadwiek  ▼.  MarsdeHj 
2  L.  B.,  Ex.  285  j  36  L.  J.,  Ex.  177 ;  16  L.  T, 
666  ;  16  W.  B.  964. 

Uncertain  Specification  of  Acres.]— An  incum- 
bent agreed  to  grant,  at  a  future  period,  a  lease 
of  his  glebe,  containing  about  437  acres,  "except 
thirty-seven  acres  thereof,"  which  were  not 
specified : — Held,  that  the  contract  was  not  void 
for  uncertainty  ;  that  the  right  of  selecting  be- 
longed to  the  lessor,  he  having  the  first  act  to  do ; 
but  that  if  a  lease  had  actually  been  granted  in 
the  uncertain  form  of  the  contract,  the  right  of 
selecting  would  then  have  belonged  to  the  tenant* 
JenkiTis  v.  Green,  27  Beav.  437  ;  28  L.  J.,  Ch. 
817;  5  Jur.,  N.  S.  304. 

Held,  also,  that  this  right  of  selection  must 
not  be  exercised  oppressively,  so  as  to  interfere 
with  the  beneficial  enjoyment  of  the  rest  of  the 
farm.    Ih, 

Bounded  by  Biver.] — By  an  indenture  of  lease, 
lands  therein  described  as  "  bounded  on  the  west 
by  the  Biver  Shannon,"  arid  as  containing  thirty- 
one  and  a-half  acres  or  thereabouts,  and  deline- 
ated upon  a  map  annexed  (which,  however,  did 
not  shew  any  boundary  either  on  the  bank  or 
middle  of  the  river),  were  demised  at  an  acre- 
able  rent : — Held,  that,  in  the  absence  of  any- 
thing in  the  lease  to  rebut  the  ordinary  presump- 
tion, it  carried  to  the  lessee  half  of  the  bed  and 
soil  of  the  river.  Dwyer  v.  Rich,  6  Ir.  B.,  C.  L» 
144— Ex.  Ch. 

Exception  of  Part.] — By  a  lease,  purporting  to 
demise  a  close  contaming  five  acres,  at  a  yearly 
rent  of  lOZ.,  the  lessor  purported  to  reserve  one 
acre  of  the  close  for  himself,  for  such  time  as  he 
might  require  it,  for  his  own  use,  allowing  to  the 
lessee  21,  out  of  the  thereinbefore  specified  rent,, 
as  long  as  the  lessor  should  hold  t^e  one  acre : — 
Held,  that  the  clause  could  not  be  construed  as 
an  exception  to  the  lessor  of  that  acre,  and  that 
his  representatives  were  not  entitled  to  its  pos- 
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session  after  his  death.   Moroney  y.  Maenamara, 
6  It.  R.,  C.  L.  181 ;  20  W.  R.  905. 

Where  AcreAge  lets.] — The  plaintiff  offered  to 
take  a  lease  of  a  farm  belonging  to  the  defen- 
dant at  a  rent  of  500/.  per  annom,  specifying  in 
his  tender  the  closes  which  he  wished  to  take, 
with  their  acreage,  which  amounted  in  the  whole 
to  249  acres.  The  defendant's  agent  desired  to 
let  only  214  acres  with  this  farm,  bat  he  accepted 
the  plaintiff's  offer  without  looking  at  the  acre- 
age mcluded  in  it.  He  had  in  fact  already  let 
one  of  the  closes  to  another  person.  Another 
tender  had  been  made  by  a  former  tenant  for  the 
same  farm,  as  comprising  235  acres,  and  the  de- 
fendant's agent  admitted  in  examination  that  he 
thought  the  plaintiff  had  tendered  for  the  same 
quantity  of  land  as  the  former  tenant.  The 
plaintiff  commenced  an  action  for  specific  per- 
lormance  against  the  defendant,  and  was  will- 
ing to  take  a  lease  of  the  214  acres  at  a  propor- 
tionately reduced  rent : — Held,  that  the  defen- 
dant must  grant  the  plaintiff  a  lease  of  214  acres 
at  a  rent  reduced  from  500Z.,  in  the  proportion 
of  214  to  235.  M'Kenzie  v.  Hesketh,  7  Ch.  D. 
675  ;  47  L.  J.,  Ch.  231 ;  38  L.  T.  171 ;  26  W.  R. 
189. 


Parol  Evidenoe  to  shew  what  indnded  in.] — 
On  an  agreement  for  a  lease  of  "  a  furnished 
house  and  premises,  with  gardens,  pleasure- 
grounds,  coach-house,  and  stabling  thereto  be- 
longing : " — Held,  that,  by  these  wonis,  a  meadow 
adjoining  the  premises  did  not  pass  to  the  lessees, 
and  that  evidence  to  shew  that  it  was  the  inten- 
tion of  the  parties  that  the  meadow  should  so 
pass  was  inadmissible.  Mi/Uan  v.  Getger.  28 
L.  T.  449. 

Inclofares  and  Encroaohmentf  by  Tenants.] — 
Where  the  lord  of  a  manor  has  conveyed  land  to 
A.,  and  afterwards  other  land  to  B.,  and  it  ap- 
pears that  a  narrow  strip  of  land  passed  by  one 
or  other  of  the  conveyances,  but  it  is  doubtful  by 
which  ^  no  presumption  arises  in  favour  of  A. 
from  the  fact  that  the  strip  of  land  lies  between 
a  highway  and  land  undisputedly  comprised  in 
the  conveyance  to  A.  White  v.  Hill,  6  Q.  B. 
487  ;  14  L.  J.,  Q.  B.  79  ;  9  Jur.  129. 

Though  it  is  the  presumption  of  law  that  a 
strip  of  waste  land  between  an  old  inclosure  and 
a  highway  belongs  to  the  owner  of  the  old  inclo- 
sure, yet  that  presumption  may  be  rebutted  by 
shewing  that  there  is  other  land  also  adjoining 
the  strip  to  which  it  may  have  formerly  belonged. 
Doe  d.  Harri^tm  v.  Tlampion,  4  C.  &  B.  267  ;  17 
L.  J.,  C.  P.  224. 

The  duty  of  the  tenant  of  land,  immediately 
adjoining  other  land  of  his  own,  is  not  merely  to 
leave  the  boundary  between  his  own  land  and  his 
landlord's  distinct  at  the  expiration  of  the  term, 
but  to  keep  it  distinct  during  the  term.  The 
court  has  therefore  jurisdiction  during  the  term 
to  ascertain  the  boundary,  if  the  tenant  has 
confused  it.  Spike  v.  Harding,  7  Ch.  D.  871  ;  47 
L.  J.,  Ch.  323  ;  38  L.  T.  285  ;  26  W.  R.  420. 

Por  Benefit  of  Landlord.] — When  an  en- 
croachment by  a  tenant  is  on  land  of  which  his 
landlord  is  not  owner,  and  the  power  to  make  it 
is  derived  from  the  tenancy,  and  it  is  occupied 
with  and  for  the  purposes  of  the  demised  pre- 
mises, the  presumption  at  the  end  of  the  lease  is, 
that  the  land  so  encroached  upon  is  part  of  the 
demised  premises,  not  that  the  encroachment 
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was  made  for  the  benefit  of  the  landlord, 
Andrew*  v.  Hales,  2  El.  k  Bl.  349 ;  22  L.  J., 
Q.  B.409;  17  Jur.  761. 

When  a  tenant  takes  in  and  incloses  adjoining 
land  during  his  tenancy,  the  presumption  of  law 
that  he  does  it  for  his  landlord,  so  that  the  land 
gained  by  such  encroachment  will  have  to  be 
given  up  at  the  end  of  the  tenancy  as  part  of  the 
originally  demised  premises,  is  not  rebutted  by 
the  fact  that  the  landlord  expressly  assented  to 
the  inclosure  being  made  ;  and  where  such  pre* 
sumption  exists  the  Statute  of  Limitations  (3  & 
4  Will.  4,  c.  27  s.  7),  does  not  apply  until  the 
original  tenancy  has  ended.  Wkitnwre  v.  Hurn^ 
phries,  7  L.  R..  C.  P.  1  ;  41  L.  J.,  C.  P.  43  ;  25 
L.  T.  496  ;  20  W.  R.  79. 

A  tenant  taking  in  land  adjacent  to  his  own  by 
encroachment  must,  as  between  himself  and  the 
landlord,  be  deemed  primft  facie  to  take  it  as  part 
of  the  demised  land,  but  that  presumption  will 
not  prevail  for  the  landlord's  benefit  against  third 
persons.  Doe  d.  Baddeley  v.  Massey,  17  Q.  B. 
373  ;  20  L.  J.,  Q.  B.  434  ;  15  Jur.  1031. 

Where,  by  a  deed  reciting  that  several  persons 
had  encroached  on  a  common  and  inclosed  land 
and  built  cottages,  those  parties  conveyed  all 
their  interest  in  the  land  and  cottages  to  trustees 
for  the  commoners,  reserving  to  themselves  the 
right  to  occupy  the  premises  for  the  lives  of 
themselves  and  their  wives,  paying  1«.  a  year  to 
one  of  the  trustees  ;  and  A.,  after  the  executipn  of 
the  deed,  and  while  in  possession  of  his  pait  of  the 
encroachment  conveyed,  made  a  fresh  encroach- 
ment on  the  waste  which  adjoined  the  other,  and 
he  occupied  the  two  together  for  thirty-eight 
years,  but  five  years  before  his  death  conveyed  to 
B.  the  later  encroachment  for  a  good  considera- 
tion : — Held,  in  ejectment  by  the  trustees  against 
B.,  that  as  A.,  when  the  fresh  encroachment  was 
made,  was  a  tenant  (for  life  at  most)  to  the  trus- 
tees, and  occupied  it  with  the  land  of  which  he 
was  tenant,  it  must  be  assumed  that  he  made 
the  fresh  encroachment  for  the  aggrandizement 
of  the  estate,  and  that  therefore  it  was  part  of  the 
holding  when  the  tenancy  expired.  Doe  d.  Oroft 
V.  TtSmry.  14  C.  B.  304  ;  2  0.  L.  R.  347 ;  23 
L.J.,  C.  P.57;  18  Jur.  468. 

Where  a  tenant  incloses  land,  whether  adjacent 
to,  or  distant  from,  the  demised  premises,  and 
whether  the  land  be  part  of  a  waste,  or  belong  to 
the  landlord  or  a  third  person,  it  is  a  presump- 
tion of  &ct  that  the  inclosure  is  part  of  the  hold- 
ing, unless  the  tenant  during  the  term  does  some 
act  disclaiming  his  landlord's  title.  Kingsmill  v. 
Millard,  11  Ex.313  ;  3  C.  L.  R.  1022. 

The  presumption  of  law,  that  where  a  tenant 
for  years  encroaches  on  land  in  the  neighbour- 
hood of  that  which  he  holds,  he  does  so  for  his 
landlord's,  not  for  his  own,  benefit,  is  not  rebutted 
by  the  fact,  that  the  land  taken  by  encroach- 
ment is  separated  by  a  brook  from  that  which  the 
tenant  occupies  ;  for,  in  order  to  fall  within  the 
rule,  it  need  not  be  immediately  adjacent ;  it  is 
sufficient  for  it  to  be  near.  Zishurfie  (^EarV)  v. 
Davies,  1  L.  R.,  C.  P.  259 ;  35  L.  J.,  C.  P.  193  ; 
12  Jur.,  N.  S.  340 ;  13  L.  T.  795  ;  14  W.  R.  333. 


Building  on  a^olning  Land — By  Tenant.] — 
A  tenant  under  a  lease  which  contained  a  cove* 
nant  to  repair,  and  leave  in  good  repair,  all 
buildings  and  erections  then  standing  or  to  be 
erected  during  the  term,  built  a  farmhouse 
partly  on  the  land  demised,  and  partly  on  the 
waste  adjoining  belonging  to  the  lessor : — Held^ 

u  u 
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to  keep  the  premises  in  repair  (damages  bj  fire 
excepted) ;  also  a  proviso  for  re-entry  on  non- 
payment of  the  rent  by  the  space  of  twenty-one 
days  after  the  same  shall  become  due,  or  on  non* 
performance  of  any  of  the  covenants  on  the 
lessee^s  part  to  be  performed.  And  E.  agrees  to 
accept  snch  lease,  upon  the  terms  and  conditions 
above  specified,  and  to  execute  a  counterpart ; 
and  £.  agrees  (when  and  so  soon  as  the  mes- 
suages or  dwelling-houses  on  either  side  of  the 
messuage  hereby  agreed  to  be  demised  shall  be- 
come tenanted  and  occupied)  to  pay  to  H.  Bn 
additional  yearly  rent  of  152.  during  the  re- 
mainder of  the  term  of  seven  years.  And  H. 
agrees,  on  or  before  the  24th  day  of  June  next, 
to  erect  eight  light  panels  in  front  of  the  draw- 
ing-room windows,  and  fence-blind  to  same 
windows,  to  paper  the  hall  and  staircase,  and 
all  the  rooms,  save  those  on  the  basement  and 
attics.  And  it  is  agreed,  that  by  the  lease 
hereby  agreed  to  be  granted,  the  rent  therein 
reserved  shall  be  1202. ;  and  that  by  a  separate 
deed,  to  bear  date  the  next  day  after  the  in* 
denture  of  lease,  H.  shall  release  to  E.,  out  of 
the  annual  rent  of  120Z.,  the  annual  sum  of  151, 
£.  to  prepare  lease  at  his  own  cost,  to  be  ap- 
proved of  by  lessor's  solicitor.  JRatotan  v.  Eirke, 
2  N.  &  P.  423  ;  7  A.  &  E.  451  ;  W.,  W.  &  D.  675. 

By  articles,  dated  2nd  May,  1838,  the  defendant 
agreed  with  the  plaintiff  that  he  would  grant  him 
a  lease  of  a  messuage,  for  twenty-one  years  from 
Midsummer-day  then  next,  at  the  rent  of  452., 
payable  quarterly,  on  the  usual  days  of  payment, 
in  every  year  during  the  term,  the  first  payment 
to  commence  on  the  29th  September  then  next ; 
to  be  entered  upon  immediately  hy  the  plaintiff, 
he  having,  on  the  day  of  the  date,  paid  25/.  to 
the  defendant ;  and  in  the  lease  were  to  be  con- 
tained covenants  to  pay  the  rent,  to  repair,  &c, 
and  all  other  usual  and  reasonable  covenants, 
with  a  power  to  either  party  to  determine  the 
lease  at  the  end  of  seven  or  fifteen  years  : — Held, 
that  this  instrument  amounted  to  an  agreement 
for  a  lease  only,  and  not  to  an  actual  demise, 
and  that  the  plaintiff  was  not  entitled  to  recover 
as  for  the  breach  of  an  implied  promise  for  quiet 
enjoyment.  Braxhier  v.  JacJuon.^  6  M.  &  W, 
549  ;  8  D.  P.  C.  784. 

By  a  memorandum,  the  plaintiff  agreed  to  let 
to  the  defendant,  and  the  defendant  agreed  to 
take  a  house,  from  the  24th  June  then  next  en- 
suing, for  the  term  of  twenty-one  years,  deter- 
minable at  seven  and  fourteen  years ;  that  the 
lease  to  be  granted  was  to  contain  a  covenant  on 
the  part  of  the  defendant  to  purchase  the  fee- 
simple  for  6002.,  at  any  time  within  the  first 
seven  years  of  the  term  to  be  granted,  and  a 
covenant  on  his  part  for  payment  of  the  rent  of 
35Z.,  quarterly,  clear  of  all  deductions  for  taxes 
whatsoever,  and  that  the  insurance  on  5002.  was 
to  be  paid  by  the  plaintiff,  and  to  be  repaid  by 
the  defendant,  as  an  increased  rent,  to  lay  out 
within  twelve  months  1002.  on  the  premises,  to 
keep  the  premises  in  substantial  repair,  and  all 
other  usual  covenants,  as  in  leases  of  houses  in 
B. ;  and  that  the  defendant  should  execute  a 
counterpart  of  the  lease  when  tendered  to  him 
by  the  solicitor  of  the  plaintiff,  and  that  the  ex- 
pense of  the  lease  and  counterpart  was  to  be 
borne  and  paid  by  the  defendant : — Held,  that 
this  was  an  agreement  for  a  lease,  and  not  an 
actual  demise,  and  that  the  defendant,  having 
entered  and  paid  rent  under  the  agreement,  be* 
came  tenant  from  year  to  year,  which  tenant 


that  his  acquiescence  in  the  act  of  the  tenant 
prevented  his  dispossessing  him  of  the  premises 
built  on  the  waste,  and  that  it  must  be  assumed 
by  implication  that  the  covenant  to  repair  ex- 
tended to  the  whole  building,  and  that  the  land- 
lord was  entitled  in  a  suit  for  the  administration 
of  the  tenant's  estate,  to  establish  a  claim  for 
dilapidations.  White  v.  WakUy,  26  Beav.  17  ; 
28  L.  J.,  Ch.  77  ;  4  Jnr.,  N.  8.  988. 

So,  if  a  tenant  builds  on  his  landlord's  land,  he 
does  not,  in  the  absence  of  special  circumstances, 
acquire  any  right  to  prevent  the  landlord  from 
taking  possession  of  the  land  and  buildings 
when  the  tenancy  has  determined.  Ramiden  v. 
Thttrnton,  I  L.  R.,  H.  L.  129  ;  12  Jur.,  N.  S.  606. 

By  Stranger.] — If  a  stranger  begins  to 

build  on  land  supposing  it  to  be  his  own,  and  the 
real  owner,  perceiving  his  mistake,  abstains  from 
setting  him  right,  and  leaves  him  to  persevere  in 
his  error,  a  court  of  equity  will  not  afterwards 
allow  the  real  owner  to  assert  his  title  to  the  land. 
Ih. 

But  if  a  stranger  builds  on  land  knowing  it  to 
be  the  property  of  another,  equity  will  not  pre- 
vent the  real  owner  from  afterwards  claiming 
the  land,  with  the  benefit  of  all  the  expenditure 
upon  it.    Xb, 

Becoming  Tenant  of  Lands  acyoining — 
Statute  of  LimitationB.] — When  a  man,  who  has 
had  possession  of  land  on  his  own  behoof  for  less 
than  twenty  years,  becomes  tenant  to  another  of 
the  adjoining  land,  he  may  be  held  to  continue 
the  occupation  of  the  former  land  on  his  own 
behoof,  unless  there  is  positive  evidence  to  the 
contrary.  Dixon  v.  Baty,  1  L.  R.,  Ex.  259  ;  12 
Jur.,  N.  S.  1024  ;  14  W.  R.  836.  See  also  Whit- 
more  V.  HutnjphreySy  ante^  col.  1314. 


IV.    AGREEMENTS  FOR  LEASES, 
1.  What  aee. 

CFenerally.] — An  instrument  on  an  agreement 
stamp,  reciting  that  A.,  in  case  it  should  turn  oat 
that  he  is  entitled  to  certain  premises  on  the  death 
of  B.,  would  immediately  demise  the  same  to  C, 
declaring  that  he  did  thereby  agree  to  demise 
and  let  the  same,  with  a  subsequent  covenant  to 
procure  a  licence  to  let  from  the  lord,  operates 
as  an  agreement  for  a  lease,  and  not  as  an  abso- 
lute demise.  Doe  d.  Coore  v.  Clare,  2  T.  R.  739 ; 
S.  -P.,  Perring  v.  Brooh,  7  C.  &  P.  360. 

An  agreement  by  which  A.  agreed  to  let  her 
house  to  B.  "  during  her  life,  supposing  it  to  be 
occupied  by  B.  or  a  tenant  agreeable  to  A.,"  and 
containing  a  stipulation  that  **'a  clause  was  to  be 
added  in  the  lease  "  for  a  particular  purpose,  is 
only  an  agreement  for  a  lease,  and  not  a  peif  ect 
lease,  the  stipulation  clearly  shewing  it  to  be 
executory.  Doe  d.  Bromfield  v.  Smithy  6  East, 
530  ;  2  Smith,  570. 

The  following  instrument  is  an  agreement  for 
a  lease,  and  not  a  lease : — H.  agrees  to  make  and 
execute  to  E.  a  good  and  valid  lease  of  all  that 
messuage,  &c.,  to  hold  to  E.,  his  executors  and 
assigns,  for  the  term  of  seven  years,  from  the  24th 
day  of  June  next,  at  and  under  the  yearly  rent 
of  1052.,  clear  of  all  taxes  and  assessments  (except 
the  land  tax),  payable  half-yearly,  the  first  half- 
yearly  payment  to  be  made  on  the  26th  day  of 
Decemoer  next.  And  the  lease  shall  contain  a 
covenant  on  the  part  of  E.  to  pay  the  rent,  also 
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•could  only  be  determined  by  a  regalar  notice  to 
quit,  or  a  surrender  in  writing.  Chapman  v. 
Towner,  6  M.  &  W.  100. 

Words  of  present  contract  with  an  agreement 
that  the  lessee  should  take  possession  imme- 
diately, and  that  a  lease  should  be  executed 
in  future,  operate  only  as  an  agreement  for  a 
lease,  and  not  as  a  lease  itself.  Goodtitled, 
JBatwiok  v.  Way,  1  T.  R.  735. 

A  party  possessed  of  the  residue  of  a  term  of 
years  in  premises,  entered  into  a  written  agree- 
ment with  another  to  grant  him  a  lease  of  the 
same,  together  with  certain  fixtures,  for  a  definite 
period,  at  a  certain  rent,  payable  quarterly  ;  the 
lease  to  contain  certain  covenants  :  and  the 
Agreement  further  contained  a  covenant  by  the 
lessor  to  execute  such  lease  when  I'equired  ;  and 
that,  until  then,  it  should  be  la^^^ul  for  the 
lessor,  at  any  time  after  the  execution  of  the 
agreement,  to  distrain  for  any  rent  due  in  re- 
spect of  the  demised  premises  : — Held,  that  this 
instrument  did  not  amount  to  an  actual  demise. 
£icknell  v.  Hood,  5  M.  &  W.  104  ;  2  H.  &  H. 
86  ;  3  Jur.  774. 

Where  A.  agreed  "  that  he  would  by  indenture 
demise  to  B.  a  house  for  fourteen  years  from  the 
25th  day  of  December  last  past,  at  the  yearly 
rent  of  40/.  payable  quarterly ;  but  if  B.  should 
pay  A.  the  40Z.  before  the  expiration  of  the  first 
quarter,  which  would  be  at  Lady-day  then  next, 
in  that  case  the  rent  should  be  reduced  to  the 
rate  of  33/.  per  annum,  payable  quarterly  :  " — 
Held,  that  the  agreement  was  no  demise.  IlegaJi 
y,.  Johnson,  2-  Taunt.  148. 

An  agreement  executed  on  the  24th  November 
upon  an  agreement  stamp,  setting  forth  the  con- 
ditions of  letting  a  farm,  and  the  regulations  to 
be  observed  by  the  tenant,  that  the  term  was  to 
be  from  year  to  year,  the  lands  to  be  entered 
upon  on  the  3rd  February,  1808,  and  the  housing 
on  the  12th  May,  and  that  a  lease  was  to  be 
made  upon  these  conditions,  with  all  usual  cove- 
nants, at  the  foot  of  which  the  tenant  wrote,  "  I 
Agree  to  take  Lot  1  (the  premises  in  question),  at 
the  rent,  &c,  subject  to  the  covenants,"  is  an 
agreement  for  a  lease,  and  not  a  present  demise, 
there  being  no  present  occupation,  and  an  ex- 
press stipulation,  for  a  future  lease,  as  well  as 
time  given  to  prepare  it.  Tempest  v.  Mawlinff, 
13  East,  18. 

A  memorandum,  dated  the  23rd  of  June,  1842, 
made  between  A.,  as  agent  for  and  on  behalf  of 
the  churchwardens  of  the  parish  of  St.  M.  (not 
naming  them),  of  the  one  part,  and  B.  of  the  other 
part,  by  which  it  was  agreed  (provided  a  licence 
could  be  obtained  from  the  lord  of  the  manor, 
and  upon  B.  putting  the  premises  into  repair) 
that  the  churchwardens  should  grant  a  lease  to 
B.  for  twenty-one  years  from  Midsummer-day 
then  next,  under  the  clear  yearly  rent  of  30/., 
such  lease  to  contain  covenants  for  payment  of 
rent  and  taxes,  and  to  repair,  insure,  not  to 
commit  waste,  and  all  other  usual  and  proper 
covenants,  and  B.  agreed  to  accept  such  lease, 
and  execute  a  counterpart,  and  that  until  such 
lease  and  counterpart  should  be  granted  the 
yearly  rent  should  be  payable  and  recoverable 
by  distress  or  otherwise,  in  like  manner  as  if 
such  lease  and  counterpart  had  been  executed, 
is  properly  stamped  as  an  agreement.  Doe  d. 
Bailey  v.  Foster,  3  C.  B.  215  ;  15  L.  J.,  0.  P.  263. 

Where  A.  agreed  under  seal  to  take  and  hire 
of  B.  a  house  and  premises  at  a  certain  annual 
rent,  but  the  instrument  contained  no  words 


of  demise,  and  there  was  nothing  to  shew 
when  the  interest  was  to  commence  or  deter- 
mine : — Held,  that  it  was  no  more  than  an 
agreement  for  a  lease.  Clayton  v.  Burtenshaw, 
7  D.  &  R.  800  ;  5  B.  &  C.  41. 

Where  there  are  Words  of  Present  Demise.] — 

A  landlord  and  tenant,  between  whom  there 
was  a  subsisting  tenancy,  agreed  in  writing  for 
a  letting  of  the  farm  upon  different  terms,  the 
amount  of  the  rent  to  be  settled  by  valuation, 
and  the  tenant  to  find  sureties  for  his  paying  the 
rent.  The  amount  was  not  settled,  tne  sureties 
were  not  given,  nor  was  any  rent  ever  paid  : — 
Held,  that  the  instrument,  although  it  contained 
words  of  present  demise,  did  not  operate  as  a 
lease,  or  alter  the  terms  of  the  existing  tenancy. 
John  V.  Jenkins,  1  C.  &  M.  227  ;  3  Tyr.  170. 

For  future  Lease — Tenant  in  PosteMion.] — 

Where  a  tenant  was  in  possession  under  a  memo- 
randum, whereby  the  lessor  agreed  to  let  a  house 
on  lease  for  twenty-one  years,  at  the  net  clear 
rent  of  63/.  per  annum,  the  tenant  to  enter  at 
any  time  on  or  before  a  particular  day,  on  paying 
50/.  on  entry  ;  and  there  was  a  purchasing  clause 
in  the  lease  : — Held,  that  this  only  amounted  to 
an  agreement  for  a  future  lease,  and  that  no 
lease  had  been  executed.  Ihtnk  v.  Huntei', 
6  B.  &  A.  322. 

Letters  containing  Terms.]  —  The  following 
letters  constitute  an  agreement  only,  and  not  a 
demise.  On  the  21st  February,  1825,  the  de- 
fendant wrote  to  the  plaintiff  :  "  I  shall  be 
happy  to  take  a  lease  of  your  iron  ore  at  a 
royalty  of  \s,  per  ton,  and  1  will  engage  to  work 
the  several  veins  of  ironstone,  limestone,  ore, 
and  manganese,  in  such  relative  proportions  as 
that  the  average  produce  of  iron  shall  not  exceed 
the  usual  average  of  the  common  ores  (which  I 
believe  to  be  about  forty  per  cent.),  the  term  to 
be  about  forty  years  from  the  24th  June  next, 
and  the  sleeping  rent  150/.  per  annum.  The 
relative  proportion  of  the  iron  ores  in  weight  to 
be  worked  together,  to  be  ascertained  by  a  com- 
petent person."  The  plaintiff  vTrote  to  the 
dcf endaiit  in  answer :  "  I  agree  to  the  terms 
contained  in  your  letter.  I  shall  be  ready  to 
grant  a  lease  conformable  thereto.*'  Jones  v. 
Reynolds,  1  G.  &  D.  62  ;  1  Q.  B.  506. 

The  defendants  by  letter  agreed  to  take  on 
lease  property  on  terms  mentioned,  "provided 
the  terms  of  the  draft  lease  are  reasonable  in 
our  estimation  :" — Held,  that  some  terms  of  the 
draft  lease  sent  being  unreasonable,  the  defen- 
dants were  at  liberty  to  decline  the  contract, 
without  specifying  to  which  particular  terms 
they  objected ;  and  an  action  for  performance 
by  the  lessor  in  which  he  offered  to  withdraw 
certain  terms  mentioned  in  the  defendant  s 
pleadings  as  unreasonable,  was  dismissed.  Wil- 
cox V.  Redhead,  49  L.  J.,  Ch.  539 ;  28  W.  R. 
796. 

Alteration  of  Terms — Aoquiesoenee  by- 
Silence.] —  The  plaintiff  answering  the  above 
letter,  said  that  the  terms  of  the  lease  would  be 
of  the  usual  character  of  such  letting.  The 
defendants  in  replying  did  not  notice  this ;  but 
said,  "  We  do  not  wish  it  to  be  known  that  we 
have  taken  property  on  lease  : " — Held,  that  the 
defendants  had  not  accepted  the  term  as  altered 
by  the  plaintiff,  nor  bound  themselves  by  admis- 
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sion  to  any  agreement  beyond  that  contained  in 
their  first  letter.    lb. 

Penonal  Ag^reement  aa  to  Tenancy.] — The 

owner  of  premises  agreed  to  let  them  by  a 
written  agreement,  not  under  seal,  specifying  a 
certain  rent,  and  containing  the  following 
clause :  *•  I  will  agree  not  to  increase  your  rent, 
and  not  to  give  you  notice  to  quit,  so  long  as 
you  desire  to  continue  my  tenant :  " — Held,  that 
this  constituted  a  mere  personal  agreement 
between  the  landlord  and  tenant,  so  as  not  to 
bind  a  subsequent  purchaser  of  the  landlord's 
interest,  with  or  without  notice.  Roberts  v. 
Tiwgaskis,  38  L.  T.  176. 

Coyenant  *<not  to  Molest,  Diiturb,  or  Baise 
the  Kent  of  Tenant.] — G.  S.,  a  lessee  of  a 
house  for  a  term  of  eighty  years,  which  had 
fifty-nine  years  to  run,  agreed  to  let  the  same  to 
R.  K.  at  a  fixed  rent.  The  duration  of  the 
underlease  was  not  specified ;  but  the  agreement 
went  on  to  say  that  G.  S.  agreed  to  let  R.  K. 
have  a  lease  at  the  same  rent  "  at  any  period  he 
may  feel  disposed  ; "  and  further  agreed  "  not  to 
molest,  disturb,  or  raise  the  rent  of"  R.  K. 
**  after  his  having  laid  out  money  in  improving 
the  said  premises."  R.  K.  did  not  at  the  time 
of  the  agreement  know  the  nature  of  the  interest 
of  G.  S.  in  the  property.  R.  K.  having  gone 
into  and  remained  in  possession,  and  having  laid 
out  money  in  improving  the  premises,  and  the 
lease  having  over  twenty  years  to  run — held,  by 
Bacon,  V.-C,  that  R.  K.  was  entitled  to  an 
underlease  for  the  whole  of  the  residue  of  the 
term  less  one  day.  Held,  on  appeal,  by  Jessel, 
M.  R.,  and  Bramwell,  L.  J.,  dubitante  Bag- 
gallay,  L.  J.,  that  he  was  entitled  only  to  an 
underlease  for  the  residue  of  the  term  less  one 
day,  if  he  should  so  long  live.  Kvsel  v.  Watson^ 
11  Ch.  D.  129 ;  48  L.  J.,  Ch.  413 ;  27  W.  R. 
714— C.  A. 

When  Sufficient  to  create  Relation  of  Land- 
lord and  Tenant.] — By  an  agreement  between 
the  defendant,  as  a  brewer,  and  the  plaintiff, 
reciting  that  the  defendant  was  in  possession  of 
premises  whereon  the  sale  of  beer  had  been  for 
some  time  past  carried  on  by  A.  on  the  defen- 
dant's account,  and  that  the  plaintiff  was  de- 
sirous of  carrying  on  such  trade  for  the  defen- 
dant, to  which  he  had  agreed,  it  was  witnessed 
that  the  defendant  had  agreed,  for  the  con- 
sideration therein  stated,  that  the  plaintiff 
should  enter  upon  the  premises  and  carry  on 
thereon  such  trade  for  the  defendant  in  the 
place  and  stead,  and  in  the  same  manner  and 
wifh  and  on  the  same  privileges  and  terms  as  A. 
had  done,  until  the  agreement  should  be  deter- 
mined by  notice.  And  the  plaintiff  agreed 
during  all  the  time  he  should  carry  on  the  trade 
for  the  defendant,  that  all  beer  sold  by  him 
should  be  had  by  him  from  the  defendant,  and 
that  the  plaintiff  should  not  part  with  the 
premises  to  any  person  without  the  licence  of 
the  defendant  ;  and  that,  when  either  party 
should  be  desirous  of  putting  an  end  to  the 
agreement,  the  plaintiff  should,  on  receiving 
from  the  defendant  a  month's  notice  to  quit  the 
trade,  deliver  up  possession  of  the  premises,  and 
should  be  at  liberty  to  leave  the  trade  and  quit 
the  occupation  of  the  premises  on  giving  one 
month's  notice  to  the  defendant : — Held,  that 
this  did  not  create  the  relation  of  landlord  and 


tenant  between  the  parties,  but  that  the  occupa- 
tion of  the  plaintiff  was  that  of  servant  to  the 
defendant.  Mayhew  y.  Suttle^  4  El.  &  Bl.  347 ; 
24  L.  J.,  Q.  B.  54  ;  1  Jur.,  N.  S.  303— Ex.  Ch. 

Agreement  in  1859,  by  M.,  that  he  would,  by 
indenture  to  be  forthwith  prepared,  grant  unto 
A.  a  lease  of  a  house  and  premises,  to  hold  the 
same  for  the  term  of  three  years  from  the 
25th  May,  at  the  yearly  rent  of  84/.,  payable  by 
four  quarterly  payments  (stating  the  days,  and 
what  covenants  should  be  contained  in  the 
lease)  ;  ^  and  it  is  mutually  agreed  that  these 
presents  shall  operate  as  an  agreement  only,  and 
that,  until  a  lease  shall  be  executed,  the  rent^ 
covenants,  and  agreements  agreed  to  be  therein 
reserved  and  contained  shall  be  paid  and  ob- 
served, and  the  several  rights  and  remedies 
shall  be  enforced,  in  the  same  manner  as  if  the 
same  had  been  actually  executed."  A.  entered, 
and  continued  in  possession  until  a  quarter's 
rent  became  due,  but  no  rent  was  paid : — Held, 
that  the  agreement  constituted  a  tenancy,  vrith 
a  rent  reserved,  or  made  payable,  within  1 1  Geo. 
2,  c.  19,  s.  1 ;  and  therefore  there  was  a  right  in 
M.  to  follow  goods  fraudulently  removed  by  A. 
Anderson  v.  Midland  Railtoay  Company^  3  El. 
&  El.  614  ;  30  L.  J.,  Q.  B.  94  ;  7  Jur.,  N.  S.  411 ; 
3  L.  T,  809. 

When  Temu  finally  Concluded.]  —  A  paper 
sent  to  a  solicitor  as  instructions  to  prepare  a 
lease,  may  be  treated  as  a  final  agreement  for 
the  lease,  if  the  eyidence  shews  that  it  was  only 
so  sent  to  be  put  into  a  formal  shape  ;  but  the 
act  of  so  sending  it  is  evidence  to  raise  a  primft 
facie  presumption  that  it  did  not  contain  all  that 
the  parties  meant,  but  might  afterwards  be 
modified  by  either  of  them.  RidgvDay  v.  Wharton, 
6  H.  L.  Gas.  238  ;  27  L.  J.,  Ch.  46  ?  4  Jur.,  N.  S. 
173. 

If  contracting  parties  agree  on  terms  of  which 
there  is  sufficient  evidence,  but  contemplate  in 
addition  a  more  formal  document,  it  becomes  a 
question  of  intention  merely  whether  they  in- 
tend it  as  a  memorial  of  the  terms  already 
agreed  on,  or  as  the  instrument  by  which  alone 
they  meant  to  be  bound.    lb. 


Anthority   of  Solicitor.] — Negotiations 


having  commenced  between  the  plaintiffs  and 
the  defendant  respecting  a  lease  of  a  house  by 
the  plaintiffs  to  the  defendant,  they  forwarded  a 
draft  lease,  which  defendant  sent  to  his  solicitors, 
intimating  that  he  would  leave  the  matterin  their 
hands.  After  a  correspondence  between  the  solici- 
tors of  each  party  with  reference  to  the  terms  of 
the  lease,  the  defendant's  solicitors  wrote  to  the 
plaintiffs'  solicitors,"  We  have  just  seen  our  client, 
and  have  altered  this  draft  lease  in  accordance 
with  his  instructions.  We  trust  there  will  be  now 
no  impediment  to  prevent  an  early  completion ; 
and  we  shall  be  glad  to  receive  the  draft  as  soon 
as  you  can,  that  we  may  engross  the  counterpart. 
R.  &  B."  To  this  the  plaintiffs'  solicitors  replied 
by  letter,  forwarding  the  draft  and  engrossment 
of  lease  and  counterpart,  claiming,  as  solicitors  to 
the  lessors,  to  be  entitled  to  engross  both  at  the 
expense  of  the  lessee,  and  requesting  the  defen- 
dant's solicitors,  when  they  had  compared,  to 
return  the  engrossments  of  the  lease  and 
counterpart,  when  they  (the  plaintifib'  solicitors) 
would  1x3  prepared  to  exchange.  The  defendant's 
solicitors  objected  to  this,  the  negotiation  went 
off,  and  the  plaintiffs,  having  brought  an  action 
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against  the  defendant  for  the  breach  of  an 
agreement  to  accept  a  lease  on  terms  previously 
agreed  npon  : — Held,  that  there  waA  no  evidence 
of  an  anthoritj  from  the  defendant  to  his 
solicitors  to  sign  an  agreement  to  accept  a  lease 
on  terms  previously  agreed  npon  ;  and  that, 
supposing  there  had  been  such  authority,  the 
letter  of  the  defendant's  solicitors  was  only  a 
proposal,  which  was  not  accepted  in  its  entirety, 
the  claim  to  engross  the  counterpart  lease  being 
a  substantial  part,  and  not  a  consequence  of  the 
a^greemcnt,  and  that  therefore  there  was  no 
signed  agreement  or  memorandum  thereof  to 
satisfy  the  4th  section  of  the  Statute  of  Frauds. 
Forster  v.  Rowland^  30  L.  J.,  Ex.  396. 

• 

Under  the  repealed  Statute  7  ft  8  Viot.  c.  76.] 
— While  the  act  was  in  force,  A.  and  B.  entered 
into  a  written  agreement,  not  under  seal,  that  A. 
should  let  and  B.  should  take  premises  from  a 
certain  day  for  the  monthly  rent  of  36*.,  to  be 
paid  every  four  weeks: — Held,  that  the  4th 
section  prevented  this  document  from  taking 
effect  as  a  lease.  Burton  v.  Reevell,  16  M.  &  W. 
307  ;  16  L.  J.,  Ex.  85 ;  11  Jur.  71. 

A.,  who  held  a  long  lease  of  premises,  and  B., 
by  writing,  agreed,  by  words  of  present  demise, 
for  a  lease  of  three  years  from  the  29th  of 
September,  1845,  by  A.  to  B.,  and  that  if  B. 
should,  at  the  end  of  the  term  of  three  years, 
desire  to  renew  his  tenancy,  then,  on  notice 
^ven  by  B.  six  montlis  before  the  end  of  such 
term,  A.  should  renew  the  tenancy  for  a  further 
term  of  three  years,  or  grant  an  underlease  of 
A.'s  term,  at  the  option  of  B.  B.  was  let  into 
possession,  and  paid  rent,  and  afterwards  gave 
notice  that  he  desired  a  renewal  of  the  tenancy, 
but  the  renewal  was  not  agreed  upon,  and  the 
original  term  of  three  years  expired.  A.,  without 
giving  notice  to  quit,  brought  ejectment,  laying 
the  demise  on  the  30th  of  September,  1848.  The 
7  &  8  Vict.  c.  76,  was  in  force  from  the  1st  of 
January,  1844,  to  the  1st  of  October,  1845  :— 
Held,  that  the  demise,  not  being  under  seal, 
operated  as  an  agreement  for  a  lease,  and  that 
by  the  payment  of  rent  B.  became  tenant  from 
year  to  year,  subject  to  the  terms  of  the  agree- 
ment ;  that  his  interest  expired  of  itself  at  the 
end  of  the  term  of  three  years  first  mentioned 
in  the  agreement,  without  any  notice  to  quit ; 
and  that  his  having  exercised  his  option  to  take 
a  renewed  term,  and  given  notice  accordingly, 
gave  him  no  interest  in  the  land.  Doe  d. 
DavenUh  v.  Moffat,  15  Q.  B.  257  ;  19  L.  J.,  Q.  B. 
438  ;  14  Jur.  935. 

In  an  action  by  A.  against  B.  for  rent  on  a 
demise  from  quarter  to  quarter,  with  the  rent 
payable  one  quarter  in  advance,  a  written  agree- 
ment for  this  quarterly  letting,  made  while  the 
7  &  8  Vict.  c.  76,  s.  4,  was  in  force,  was  put  in, 
which  was  signed  by  B.,  but  not  by  A. : — Held, 
that  this  was  evidence  of  a  parol  demise  by  A., 
and  that  it  was  put  an  end  to  by  a  parol  notice 
to  quit.    Bird  v.  Defomillc,  2  C.  &  K.  415. 

An  ajgreement  of  demise  for  three  years,  exe- 
cuted in  March,  1845,  in  writing,  but  not  by 
deed,  was  prevented  from  operating  as  a  lease 
by  7  &  8  Vict.  c.  76,  and  was  not  re-established 
as  a  lease  by  8  &  9  Vict.  c.  106,  which  repealed 
the  former  act,  but  took  effect  only  as  from 
October,  1846.  Arden  v.  Sullivan,  14  Q.  B.  832  \ 
19  L.  J.,  Q.  B.  268  ;  14  Jur.  712. 

SitB  Viot.  c.  106,  s.  3.]— This  statute,  which 


enacts  that  a  lease  required  by  law  to  be  m 
writing  shall  be  void  at  law  unless  made  by 
deed,  has  made  no  difference  in  the  interpreta- 
tion of  written  instruments.  Stratton  v.  Pettit, 
16  C.  B.  420  ;  3  C.  Lr.  R.  925  ;  24  L.  J.,  0.  P.  182  ; 
1  Jur.,  N.  S.  662. 

The  intention  of  the  parties,  as  declared  by 
the  words  of  the  instrument,  must  govern  the 
construction  ;  and  where  there  is  an  instrument 
by  which  it  appears  that  one  party  is  to  give 
possession  of  premises,  and  the  other  to  take  it, 
that  is  a  lease,  unless  it  can  be  collected  from 
the  instrument  itself  that  it  is  an  agreement  only 
for  a  lease  to  be  afterwards  made.    lb. 

An  agreement  not  under  seal  between  two  per- 
sons, by  which  one  agrees  to  let,  and  the  other 
to  take  premises  for  the  term  of  seven  years,  and 
by  which  it  is  agreed  that  a  good  and  sufficient 
lease  of  the  premises  shall  be  prepared,  may  be 
good  as  an  agreement ;  so  that  an  action  may  lie 
upon  it  for  not  accepting  the  lease  when  pre- 
pared, although  it  would  be  void  as  a  lease,  in 
consequence  of  the  8  &  9  Vict.  c.  106,  s.  3.  Band 
V.  Boiling,  1  B.  &  S.  371 ;  30  L.  J.,  Q.  B.  227  ;  4 
L.  T.  442 ;  9  W.  R.  746. 

When  Conditional.] — G.  having  agreed  to  let 
premises  to  P.  for  a  term  of  years,  P.  paying 
100/.  for  the  fixtures,  a  lease  by  deed  was  pre- 
pared and  engrossed  on  parchment :  P.  paid 
down  only  50/. ;  it  was  agreed  between  0.  and 
P.  that  P.  should  be  let  into  possession  as  tenant 
from  year  to  year  on  the  t«rms  of  the  intended 
lease,  until  he  paid  the  balance  of  the  100/.  At 
the  same  time  G.  signed,  sealed,  and  delivered 
the  deed,  which,  however,  he  retained  in  his  own 
possession.  No  third  person  was  present.  No 
words  qualifying  the  delivery,  or  expressly 
stating  that  it  was  an  escrow  till  the  payment  of 
the  balance,  appeared  to  have  been  used.  G. 
brought  an  action  for  use  and  occupation  against 
an  assignee  of  P.*s  interest ;  and,  on  those  facts 
appearing,  objection  was  taken  that  the  action 
ought  to  have  been  on  the  covenants  contained 
in  the  deed : — Held,  that  the  circumstances  war- 
ranted an  inference  in  fact  that  it  was  agreed  by 
both  G.  and  P.,  at  the  time  of  the  execution  of 
the  instrument,  that  it  should  not  operate  as  a 
lease  until  the  payment,  and  that  if  there  was 
such  an  agreement  by  both,  though  no  express 
words  of  delivery,  as  an  escrow,  it  would  operate 
as  a  deed  till  then,  and  consequently  P.  was 
tenant  from  year  to  year  under  the  terms  in  the 
instrument,  and  not  tenant  under  a  deed,  and 
that  the  action  for  use  and  occupation  would  lie 
against  him  or  the  assignee  of  his  interest. 
Gudgen  v.  Besset,  6  El.  k.  BL  986  ;  26  L.  J., 
Q.  B.  36  ;  3  Jur.,  N.  S.  212. 

On  the  4th  of  November,  1858,  A.  let  premises 
to  B.  for  a  term  of  four  years,  from  Michaelmas 
preceding,  at  a  yearly  rent,  payable  quarterly, 
the  agreement  containing  the  following  concU- 
tion :  "  The  condition  of  this  agreement  being 
binding  on  B.  is,  that  A.  shall  make  good  and 
support  the  floor  of  the  warehouse  of  the  pre- 
mises within  twenty-eight  days  of  the  date  of  this 
agreement ;  if  not  done,  this  agreement  to  be  void." 
Within  the  twenty-eight  days  A.  entered  with 
workmen,  and  afterwuds  departed,  stating  that 
he  had  made  all  secure.  B.  paid  rent  at  Christmas 
and  at  Lady-day.  Early  in  April,  1859,  the  ware- 
house floor  having  broken  in,  the  attention  of 
the  commissioners  of  sewers  was  called  to  the 
state  of  the  premises,  and  the  result  was  that  in 
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May  an  order  was  made  upon  A.  under  18  &  19 
Vict.  c.  122,  directing  him  to  secure  and  repair 
the  same.  At  the  end  of  April  A.  informed  B. 
that  he  was  about  to  pull  down  the  premises, 
and  offered  to  assist  B.'in  removing  his  printing- 
presses  and  plant.  After  the  date  of  the  com- 
missioners' order  A.  entered  the  premises,  and 
pulled  down  the  ground-floor  storey  (including 
the  warehouse-floor),  and  took  no  steps  to  replace 
or  repair  it.  B.  thereupon  obtained  other  pre- 
mises, and  he  and  his  under-tenants  went  out, 
and  on  the  23rd  of  June  B.  sent  A.  the  key,  with 
a  letter,  stating  that  he  had  been  forced  out  of 
the  premises  by  A.'s  wilful  and  unnecessary 
destruction  of  the  warehouse-floor,  &c.  A.  re- 
ceived the  key,  read  the  letter,  and  said  nothing, 
and  a  few  days  afterwards  entered  and  puUS 
down  the  whole  house  for  the  purpose  of  re- 
building it : — Held,  that  these  facts  shewed  an 
agreement  for  a  determination  of  the -tenancy  on 
the  23rd  of  June,  and  consequently  that  A.  could 
not  sue  for  the  quarter's  rent.  Furnivall  v. 
Gr(yce,  8  C.  B.,  N.  S.  496  ;  30  L.  J.,  C.  P.  3. 

The  following  words  in  an  agreement  for  let- 
ting do  not  create  a  condition  : — "  A.  (the 
tenant)  hereby  agrees  that  he  will  not  underlet 
the  premises  without  the  consent  in  writing  of 
the  landlord."  Skaw  v.  Coffin,  14  C.  B.,  N.  S. 
372. 

An  agreement  for  a  tenancy  in  these  terms, 
"Mr.  T.  engages  to  complete  the  whole  work 
necessary  by  |the  14th  June  next"  Then  fol- 
lowed an  enumeration  of  the  matters  to  be  done 
by  T. ;  and  the  agreement  concluded,  "  In  con- 
sideration of  these  conditions  being  fulfilled,  Mr. 
M.  engages  to  take  the  house,  Ko.  51,  B.  park, 
for  three  years^  at  the  annual  rent  of  130/.,  to  be 
paid  quarterly.  Rent  to  begin  from  Midsummer 
next : " — Held,  that  the  completion  of  the 
"work  necessary"  by  the  day  named  for  that 
purpose  was  a  condition  precedent  to  the  land- 
lord's right  to  sue  M.  for  not  becoming  tenant. 
Ti4ey  v.  Mollett,  16  0.  B.,  N.  S.  298  ;  33  L.  J., 
C.  P.  235  ;  10  Jur.,  N.  S.  800 ;  10  L.  T.  380. 

Agreement,  in  substance,  as  follows  : — "  Pro- 
posals for  letting  the  M.  &  G.  farms  in  H., — 
quantity,  130  acres, — ^term,  12  years  determin- 
able," &c.  "  Rent,  162/.  To  farm  the  arable 
land  upon  the  four-course  system,"  &c.  "All 
other  covenants^  except  as  above  altered,  con- 
tained in  a  draft  lease  dated  December  1st,  1824, 
granted  by  W.  P.  to  J.  W."— "  June  3rd,  1835  : 
Agreed  to  the  above  rent,  provided  the  house 
and  buildings  are  put  into  teuantable  repair  on 
a  plan  to  be  mutually  determined  upon  and 
finally  settled  within  one  month  from  the  above 
date."    Though  signed  by  the  landlord  and  the 

Sarty  intending  to  take,  this  is  not  a  present 
emise,  because  the  terms  were  to  take  effect 
only  upon  the  performance  of  a  condition,  and 
it  was  not  ascertained  when  the  tenancy  was 
to  commence.  Doe  d.  Wood  v.  Clarke ^  7  Q.  B. 
211  ;  14  L.  J.,  Q.  B.  233  ;  9  Jur.  426. 

"  So  long  aa  Bent  is  Paid,  and  I  (the  Land- 
lord) am  in  PMsession."] — By  a  written  contract 
of  tenancy,  not  under  seal,  the  landlord  agreed 
that  the  tenant  should  not  be  disturbed  in  his 
holding  "  so  long  as  the  rent  for  which  he  has 
stipulated  is  paid,  and  so  long  as  I  (the  landlord) 
am  in  possession  of  the  premises  myself."  The 
agreement  did  not  otherwise  specify  the  nature 
or  duration  of  the  tenancy.  In  an  action  by  the 
executors  and  devisees  of  the  landlord  to  recover 


possession,  after  the  deaths  of  both  landlord  and 
tenant : — Held,  that  the  agreement  created  a 
tenancy  for  the  lessee's  life,  if  the  landlord's 
estate  continued  so  long.  Wood  v.  Davis,  6 
L.  R.,  Ir.  60. 

2.  Breach  of. 

Not  giying  Lessee  PosseBsion.] — ^A  party  who 
lets  premises  agrees  to  give  possession,  and  if  he 
fails  to  do  so,  the  lessee  may  recover  damages 
against  him,  and  is  not  driven  to  bring  an  eject- 
ment against  a  wrongful  occupier  who  refuses 
to  quit.  Coe  v.  Clay,  6  Bing.  429  ;  3  M.  &  P. 
57. 

By  an  agreement  in  writing,  the  defendant 
agreed  to  let  to  the  plaintiff  premises  for  the  term 
of  one  year  from  the  29th  September,  1854,  and 
so  on  from  year  to  year  so  long  as  the  parties 
should  agree  : — Held,  that  there  was  an  implied 
contract  on  the  part  of  the  defendant  to  give  the 
plaintiff  possession  of  the  premises.  Jinks  t* 
Edvmrds,  1 1  Ex.  775. 

The  plaintiff  agreed  in  writing  to  take  of  the 
defendant  a  farm  at  a  yearly  rent^  the  plaintift 
paying  all  rates  and  taxes,  and  agreeing  to  keep 
the  buildings  in  repair,  the  defendant  agreeing  to 
find  bricks,  Jcc.  for  such  repairs,  and  to  lay  out  a 
sum  of  money  in  repairs,  "  the  tenancy  to  com- 
mence from  the  29th  of  September  next,  for  & 
term  of  eight  years,  subject  to  a  lease,"  to  be 
drawn  up  by  the  defendant's  solicitor  : — Held,  no 
breach  of  this  agreement,  that  the  defendant  did 
not  before  or  on  the  29th  of  September  or  at  any 
time  subsequently,  give  to  the  defendant  posses- 
sion of  the  farm,  or  enable  him  to  enter  thereon. 
Dniry  v.  Macnamara,  5  El.  &  Bl.  612  ;  25  L.  J.,. 
Q.  B.  5  ;  1  Jur.,  N.  S.  1163. 

Lessor  not  granting  Lease.] — A.  agreed  with 
B.  to  grant  the  latter  a  lease  of  a  house  as  soon, 
as  he  became  possessed  thereof,  to  bear  date  from 
the  21st  December,  1825,  for  fourteen  or  twenty- 
one  years. '  At  the  date  of  the  agreement  the 
house  was  under  a  lease  which  would  not  expire 
till  Midsummer,  1827,  the  legal  estate  being  in 
trustees,  first  to  pay  debts,  and  secondly  to  pay 
an  annuity  to  T.,  and  subject  thereto  to  the  use 
of  A.,  if  he  attained  twenty-four.  In  June,  1825, 
after  A.  had  attained  twenty-four,  but  before  the 
outstanding  lease  expired,  he  and  the  trustees* 
joined  in  a  fresh  lease  to  C.  for  twenty-three 
years  : — Held,  that  A.  was  liable  to  an  action 
before  the  expiration  of  the  lease,  which  would 
not  be  out  until  Midsummer,  1827,  but  that  the 
measure  of  damages  would  only  be  the  value  of  a 
lease  for  so  much  of  the  term  as  upon  a  calcu* 
lation  of  the  probable  period  of  the  annuitant's 
death  would  be  likely  to  be  subsisting  at  the 
arrival  of  that  period.  Ford  v.  Tiley,  9  D.  &  R. 
443  ;  6  B.  &  G.  325. 

A.  entered  into  possession  of  premises  under  an 
agreement  with  B.,  under  which  he  was  to  hold 
them  as  tenant  for  two  years,  at  the  yearly  rent  of 
50/.,  with  liberty  to  make,  at  his  expense,  such 
alterations  in  and  additions  to  the  premises  as  he 
might  think  proper,  the  same  being  mprovements, 
and  A.  to  have  the  option  of  purchasing  the  pre- 
mises at  any  time  during  the  two  years  for  600/., 
"  it  being  understood  between  the  parties  that  B. 
was  possessed  of  the  premises  for  his  own  life  and 
the  life  of  C,  and  of  the  survivor  of  them."  It 
being,  however,  discovered  that  B.  had  not  the 
precise  Interest  mentioned  in  the  agreement,  A. 
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brought  an  action  to  reooyer  damages  for  the 
breach  of  contract^  and  also  compensation  for  the 
money  expended  by  him  in  improvements : — 
Held,  that  he  was  only  entitled  to  recover  the 
value  of  the  proposed  lease,  and  not  the  value 
of  the  improvements.  Worthing  ton  v.  Warring- 
ton, 8  0.  B.  134 ;  18  L.  J.,  C.  P.  350. 

To  an  action  for  breach  of  a  contract  to  graut 
the  plaintiff  a  good  and  valid  lease,  the  defendant 
pleaded  payment  into  court,  and  no  damages 
ultra  :--Held,  that  the  plaintiff  might  recover 
damages  beyond  his  expenses,  for  the  loss  he  had 
sustained  by  reason  of  the  non-performance  of 
the  contract.  Robinson  v.  Harman,  1  Ex.  850 ; 
18  L.  J.,  Ex.  202. 

Held,  also,  that  evidence  to  shew  that  the  plain- 
tiff knew  the  defendant  had  no  title  was  inadmis- 
sidle,  after  the  plea  of  payment  into  court,  which 
admitted  the  contract.    lb, 

A  lease  of  a  house  was  granted  by  S.  to  the 
lessee  for  twenty-one  years  from  Christmas,  1866, 
determinable  at  the  end  of  the  first  seven  or  four- 
teen years  upon  six  months*  notice  by  either 
party,  with  power  of  re-entry  if  the  lessee  as- 
signed possession  without  the  lessor's  consent. 
In  October,  1861,  the  lessee  agreed  in  writing, 
without  the  lessor  s  consent,  to  sell  his  interest 
in  the  premises  to  the  plaintiff,  the  terms  of 
which  were,  that  he  was  to  pay  1,800/.  for  the 
levee's  improvements,  which  sum  was  to  be  re- 
paid to  the  plaintiff  if  he  was  ejected  by  the 
lessee  in  the  first  instance ;  "  if  the  lessor  exer- 
cised the  power  of  determining  the  lease  at 
Christmas,  1863,  and  if  the  plaintiff  then  leaves 
the  house,"  the  sum  of  1,100/.,  part  of  the  1,800/., 
was  to  be  returned  to  the  plaintiff.  The  lessor 
gave  notice  of  determining  the  lease  at  Christ- 
mas, 1863,  and  subsequently  granted  a  new  lease 
at  a  largely  increasetl  rent  to  C,  the  aunt  of  the 
plaintiff,  who  had  resided  with  him  in  the  house 
since  October,  1861,  and  with  whom  the  plaintiff 
continued  to  reside  in  the  house  under  the  new 
lease,  so  that  he  did  not  actually  and  as  a  matter 
of  fact  leave  the  house  : — Held,  that  the  plaintiff 
was  entitled  to  recover  the  1,100/.,  inasmuch 
as  the  lease  to  C.  was  a  new  lease  to  a  different 
person  for  a  different  term,  and  at  a  different 
rent  from  the  original  lease,  and  the  plaintiff 
had  not  got  the  equivalent  for  which  he  bar- 
gained as  a  consideration  for  the  1,100/.,  as  he 
had  lost  his  interest  in  the  house  as  tenant, 
which,  by  a  reasonable  construction,  amounted 
to  leaving  the  house.  Hideout  v.  LuoaSf  14 
L.  T.  738— Ex.  Ch. 

By  an  agreement  between  A.  and  B.,  reciting 
that  B.  had,  as  he  was  advised  and  believed, 
legally  and  effectually  put  an  end  to  a  lease 
granted  to  C,  of  a  farm,  by  entry  thereon  under 
a  power  therein  contained,  by  reason  of  the 
bankruptcy  of  C,  and  that  B.  had  agreed  to  grant 
a  lease  of  the  farm  to  A.  for  twenty-one  years,  at 
the  same  rents  as  the  same  had  been  held  by  C; 
it  was  agreed,  that  B.  should  grant,  and  A.  accept, 
a  lease  at  a  certain  rent,  payable  quarterly ;  the 
lease  to  commence  on  the  29th  of  September, 
1844,  if  B.  could  then  legally  make  and  execute 
the  same,  or  so  soon  after  as  he  should  be  in  a 
situation  to  grant  the  same ;  that  such  lease  should 
contain  the  same  covenants  as  the  lease  to  C; 
and  that  A.  should  pay  to  B.,  on  possession  being 
delivered  to  him,  500/.  as  a  premium  for  the  lease 
so  to  be  granted.  A.  was  let  into  possession,  and 
occupied  the  farm  for  about  two  years,  paying 
the  rent ;  and  he  also  within  that  time  paid  B. 


250/.,  in  part  of  the  500/.  premium;  but  the  fiat 
against  0.  having  been  superseded,  B.  was  unable 
to  grant  the  lease  to  A.  A.  thereupon  brought 
an  action  for  the  breach  of  contract,  alleging  in 
his  declaration,  that  he  had  always  been  ready 
and  willing  to  accept  a  lease  : — Held,  that  the 
recital  in  the  agreement,  and  proof  of  a  declara- 
tion made  by  B.,  that  C.'s  lease  was  void  and 
good  for  nothing,  were  prim&  facie  evidence  as 
against  B.  that  he  had  power  to  grant  the  lease, 
but  that  it  appearing  also  by  the  recitals  in  the 
agreement  that  the  lease  to  C.  was  supposed  to 
be  void  by  reason  of  C.'s  bankruptcy,  sued  primft 
facie  case  was  rebutted  by  proof  of  the  super- 
sedeas of  the  fiat  against  C,  and  consequently 
that  B.  was  entitled  to  the  verdict  upon  an  issue 
as  to  his  ability  to  grant  the  lease.  Wright  v. 
Colls,  8  C.  B.  150  ;  19  L.  J.,  C.  P.  60 ;  13  Jur. 
1056. 

Held,  also,  that  A.  was  entitled  to  recover  back 
the  250/.  as  money  paid  upon  a  consideration 
which  had  failed.     lb. 

On  a  contract  in  a  letter  of  the  defendant  as- 
sented to  by  the  plaintiffs,  to  take  a  farm  off  their 
hands,  provided  he  was  accepted  by  their  land- 
lord on  the  covenants  in  their  lease: — Held,  that 
they  were  bound  to  procure  and  deliver  to  him 
the  lease,  and  it  having  been  deposited  as  security 
for  a  loan,  and  they  not  having  procured  it,  the 
plaintiffs  were  nonsuited.  Barton  v.  Banks,  2 
F.  k  F.  213. 

Coyenant  to  restriet  Lessee's  Trade.] — Upon  a 
negotiation  between  A.  and  B.  for  the  grant  of 
a  lease,  B.,  the  proposed  lessee,  informed  the 
agent  of  A.  that  he  wanted  the  premises  for  the 
purpose  of  carrying  on  therein  the  business  of  a 
retailer  of  beer,  and  inquired  whether  there  was 
anything  in  the  original  lease  to  restrain  the 
tenant  £om  carrying  on  such  business  therein,  to 
which  inquiry  the  agent,  being  ignorant  of  the 
contents  of  the  lease,  but  knowing  that  such 
trade  had  been  carried  on  upon  the  premises  for 
some  years,  replied  that  there  was  nothing,  so  far 
as  he  knew,  to  prevent  the  tenant  from  carrying 
on  the  proposed  trade.  B.  therefore  consented 
to  take  a  lease,  and  a  memorandum  to  the  follow- 
ing effect  was  drawn  up  and  signed  by  the 
parties : — "  Lease,  twenty-one  years  from  Lady- 
day,  1853.  Lease  and  counterpart  to  contain  all 
usual  and  proper  covenants,  and  particularly 
those  contained  in  the  lease  under  which  the 
premises  are  held,  so  that  the  same  in  no  way 
restricts  the  trade  of  a  retailer  of  beer.  Lessee 
not  to  require  production  of  the  lessor's  title: " — 
Held,  that  A.  duly  performed  his. contract  by 
being  ready  to  grant  a  lease  without  a  covenant 
to  restrict  the  lessee  from  using  the  premises  as 
a  beersbop,  notwithstanding  that  there  was  such 
restrictive  words  in  the  lease  under  which  he 
himself  held.  Hay  ward  v.  Parke,  16  C.  B.  295; 
24  L.  J.,  C.  P.  217  ;  1  Jur.,  N.  S.  781. 

Granting  Lease  not  a  Condition  precedent  to 
Payment  of  Consideration.  ] — A  declaration  state:! 
that,  by  contract  between  the  plaintiffs  and  the 
defendant,  he  agreed  to  procure  as  soon  as  pos- 
sible, and  within  four  months  from  the  making 
the  contract,  sufficient  land  for  a  communication 
between  a  railway  and  certain  gasworks,  and 
stowing  a  certain  quantity  of  coals,  *^  and  to  grant 
a  lease  of  the  land  to  the  plaintiffs  for  a  term  of 
five  years  from  the  date  of  the  contract,'*  deter- 
minable at  the  end  of  three  years,  ^*  of  the  said 
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term  "  by  notioe  from  the  plaintiffs,  which  notice 
never  was  given  ;  that  the  plaintiffs  should  pay 
to  the  defendant  for  the  land,  half-yearly,  an 
annual  rent  equivalent  to  four  per  cent,  on  the 
money  paid  by  the  defendant  for  the  purchase, 
the  first  payment  to  be  made  six  months  after 
possession  of  the  land  should  be  given  to  the 
plaintiffs,  from  which  time  only  the  rent  was  to 
run;  and  that,  upon  the  termination  of  the  term 
of  five  years,  by  effluxion  of  time  or  by  notice, 
the  defendant  should  pay  to  the  plaintiffs  all  the 
moneys  expended  by  them  for  laying  down  sidings 
for  the  communication,  and  building-sheds  and 
erections  on  the  land  for  the  purposes  mentioned 
in  the  contract  (less  five  per  cent,  for  deteriora- 
tion). A  plea  that  no  lease  of  the  land  was  ever 
granted  to  the  plaintifb  by  the  defendant,  pur- 
suant to  the  agreement;  nor  did  the  term  of  five 
years  in  the  contract  mentioned  and  contemplated 
ever  come  into  or  have  any  existence  :" — Held,  a 
bad  plea.  For  that  the  granting  of  the  lease  by 
the  defendant  was  not  a  condition  precedent  to 
his  liability  to  repay  the  money,  and  the  meaning 
of  the  word  "  term  "  was  not  in  the  agreement 
restricted  to  a  term  created  by  lease,  but  included 
a  period  of  five  years  during  which  the  plaintiffs 
should  occupy,  after  being  put  into  possession 
under  the  contract.  Bowes  v.  Croll^  6  £1.  &  BL 
255. 

By  an  agreement  between  the  plaintiff  and  the 
defendant,  the  former  agreed  that  upon  payment 
to  him  by  the  latter  of  1,440^.,  by  instalments  on 
certain  days,  he  would  grant  the  defendant  a 
lease  of  a  certain  parcel  of  land,  and  the  defen- 
dant agreed  to  accept  such  lease  and  execute  a 
counterpart.  A  declaration  assigned  for  breach 
non-payment  of  the  moneys : — Held,  that  the 
declaration  disclosed  a  sufficient  cause  of  action, 
the  granting  of  a  lease  not  being  a  condition 
precedent  to  the  plaintiff^s  right  to  demand  pay- 
ment o£  the  money.  BaggaUay  v.  Pettit,  5  C.  B., 
N.  S.  637 ;  28  L.  J.,  C.  P.  169  ;  6  Jur.,  N.  S.  868. 

Seooyering  for  Work  done  under  an  Agree- 
ment.]— The  plaintiff,  in  a  letter,  proposed  to 
take  a  lease  of  the  defendant's  house  for  a  term 
of  years,  if  the  defendant  would  carry  out  certain 
alterations.  A  correspondence  and  interviews 
followed,  and  it  was  ultimately  agreed  that  the 
alterations  should  be  made,  the  plaintiff  to  pay 
Ihl,  towards  them.  The  plaintiff  wished  to  have 
the  drawing-room  painted  in  a  particular  way, 
and  the  defendant  consented  that  the  plaintiff 
should  send  in  his  own  workmen  to  paint  it, 
which  he  accordingly  did,  and  also  laid  down 
gaspipes  with  the  defendant's  consent.  Ulti- 
mately the  plaintiff  was  prevented  from  taking 
possession  of  the  house  owing  to  the  default  of 
the  defendant  in  carrying  out  the  alterations  to 
be  performed  by  him,  and  brought  an  action  for 
breach  of  the  agreement,  with  the  common 
counts  for  work  done.  The  correspondence  dis- 
closed no  agreement  sufficient  to  (satisfy  the 
Statute  of  Frauds  :— Held,  that  the  plaintiff 
conld,  under  the  common  counts,  recover  for  the 
value  of  the  work  done  by  the  defendant's  con- 
sent. Pulbroolc  y.  Laioes,  1  Q.  B.  D.  284 ;  46 
L.  J.,  Q.  B.  178  ;  34  L.  T.  95. 

Varied  in  Perfomuuioe.]~A  declaration  stated, 
that  it  was  agreed  between  the  plaintiff  and  the 
defendant,  that  the  plaintiff  should  purchase  of 
the  defendant  a  house  and  shop  fixtures,  speci- 
fied in  an  inventory,  for  1502. ;  that  125/.  should 


be  paid  on  taking  possession,  and  the  remainder 
by  bills  of  exchange;  and  that  the  defendant 
should  grant,  and  the  plaintiff  should  take,  a 
lease  of  the  messuage  for  twenty-one  years,  at 
the  rent  of  60/.  The  indenture  tendered  by  the 
plaintiff  stated  that,  as  well  in  consideration  of 
150/.  paid  by  the  plaintiff  to  the  defendant,  as  of 
the  yearly  rents  and  covenants,  the  defendant  de- 
mised and  leased  all  that  messuage  : — Held,  that 
the  consideration  was  not  truly  stated,  and,  there- 
fore, that  the  instrument  waa  not  such  a  lease  as 
was  agreed  to  be  granted  by  the  defendant  to 
the  plaintiff.  VonholUn  v.  Xnowlet^  12  M.  k,  W. 
602  ;  13  L.  J.,  Ex.  140. 

Where  a  declaration  stated,  that,  in  considera- 
tion that  the  plaintiff  would  procure  S.  to  grant 
a  lease  to  the  defendant,  the  latter  promised  to 
pay  the  plaintiff  170/.,  and  it  was  proved  that  S., 
having  agreed  to  grant  a  lease  to  the  plaintiff, 
the  latter  originally  undertook  to  assign  it  to  the 
defendant  for  the  consideration  mentioned  ;  but 
that  afterwards,  a  lease,  to  which  tlie  plaintiff 
was  a  party  and  assented,  was  granted  imme- 
diately by  S.  to  the  defendant,  in  which  the  con- 
sideration to  be  paid  by  the  latter  to  the  plaintiff 
was  not  mentioned: — Held,  that  the  evidence 
merely  amounted  to  proof  of  the  substitution  of 
a  new  contract  to  procure  a  lease  from  S.  to  the 
defendant,  in  lieu  of  the  original  contract ;  and, 
consequently,  that  there  was  no  variance.  Boone 
V.  Mitchell,  1  B.  &  C.  18. 

The  plaintiff,  in  the  first  and  third  counts, 
alleged,  that,  at  the  time  of  making  the  agree- 
ment with  the  defendant,  he  was  possessed  of  a 
house,  for  a  certain  term  of  years,  to  expire  on 
the  25th  December,  1826 ;  and,  in  the  second, 
that  he  was  entitled  to  the  term,  under  and  by 
virtue  of  a  certain  contract.  The  proof  was,  that 
the  plaintiff  was  possessed  for  a  term  of  only 
twelve  years ;  and  there  was  no  contract  or 
agreement  under  which  he  was  at  that  time  en- 
titled to  an  extension  of  the  term  ; — Held,  that 
this  was  a  variance,  although  it  appeared  that 
he  had  since  become  possessed  of  a  lease  to  ex- 
pire in  December,  1826.  Bovtledge  v.  Grant y  1 
M.  &  P.  717  ;  4  Bing.  663  ;  3  C.  &  P.  267. 

Tender  of  Leaae  for  Ezeention.] — In  a  decla- 
ration on  an  agreement  between  the  plaintiff 
and  the  defendant,  that  the  defendant  would 
take  a  house  of  the  plaintiff  and  execute  a  lease 
for  the  same  term  as  the  plaintiff  held,  leas  ten 
days,  an  averment  that  the  plaintiff  accepted 
the  defendant  as  tenant,  and  tendered  him  a 
lease  for  his  execution,  is  sufficient,  although 
there  was  no  averment  of  the  plaintiff's  readiness 
and  willingness  to  grant  the  lease.  CoUine  t. 
Willmott,  11  L.  T.  340 ;  13  W.  R.  204. 

A  contract  provided  that  a  lease  should  be 
drawn,  prepared,  and  executed  at  the  sole  ex- 
pense of  the  lessor.  In  an  action  on  the  agree- 
ment by  the  lessee : — Held,  that  it  was  not  neces- 
sary to  aver  that  a  lease  was  tendered  to  the  lessor 
for  execution.  Price  v.  WUliame,  1  M.  &  W. 
6  ;  1  Gale,  362. 

To  an  action  for  breach  of  an  agreement  to 
execute  a  lease,  it  is  no  answer  to  allege  that  the 
intended  lessee  had  not  prepared  the  lease  and 
tendered  it  for  execution  to  an  Intended  lessor, 
CarUley  v.  Powell,  10  Ir.  R.,  C.  L.  200. 

Defence — Plaintiff  intending  to  use  Premieei 
for  Immoral  Purpose.]— In  an  action  for  breach 
of  a  contract  to  let  rooms,  the  defendant  may 
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justify  such  breach  by  the  fact  that  the  plaintiff 
intended  to  nsc  the  rooms  for  illegal  purposes, 
whether  at  the  time  of  refusing  to  perform  the 
contract  he  assigned  or  really  acted  upon  snch 
intended  use  as  a  reason  for  such  refusal  or  not. 
CotDan  V.  Milbourn,  2  L.  R.,  Ex.  230  ;  36  L.  J., 
Ex.  124  ;  16  L.  T.  290  ;  15  W.  R.  750. 

3.  Other  Mattebs  belatinq  to. 

<*  Proper  Glauses'' — Cflause  against  Under- 
letting.]— By  an  agreement  in  writing  (con- 
tained in  two  letters)^  the  defendant  agreed  to 
grant  to  the  plaintiff,  a  brewer,  a  lease  of  a 
public-house  for  a  certain  term,  at  a  certain  rent, 
"  a  proper  lease  to  be  drawn  up  with  all  proper 
clauses,  and  approved  of  by  "  the  defendant  and 
his  solicitor.  Afterwards  the  defendant  refused 
to  grant  a  lease  unless  it  contained  a  clause 
against  under-letting.  In  an  action  to  enforce 
specific  performance  of  the  agreement : — Held, 
that  the  clause  was  not  a  "  proper  clause  ; "  that 
the  defendant  was  bound  to  gprant  a  lease  with- 
out putting  in  any  such  clause  ;  and  specific  per- 
formance decreed.  Eadie  v.  AddUon^  52  L.  J., 
Ch.  80  ;  47  L.  T.  533  ;  31 W.  R.  320. 

Collateral  Agreements.] — A.  leased  a  farm  to 
B.  ;  before  taking  it,  B.  complained  to  A.  of  the 
quantity  of  game  upon  it,  and  A.  thereupon  told 
B.  that  he  was  about  to  kill  and  to  keep  down 
the  game,  and  to  dismiss  most  of  his  keepers, 
and  discontinue  letting  the  shooting,  but  said 
that  he  did  not  wish  this  arrangement  to  be  in- 
serted in  the  lease.  The  lease  was  accordingly 
drawn  up  and  executed,  without  containing  any 
reference  to  A.'s  undertaking,  but  it  reserved  to 
A.,  his  friends  and  agents,  the  game  and  right  of 
sporting  over  the  farm.  The  shooting  was  after- 
wards re-let  during  B.'s  lease,  and  a  large  head 
of  game  kept  up.  A.  died,  and  in  a  suit  to  ad- 
minister his  estate,  B.  brought  in  as  a  creditor  a 
claim  on  account  of  damage  done  to  his  Crops  by 
the  game  : — Held,  that  the  evidence  established 
the  fact  that  there  had  been  a  parol  agreement 
collateral  to  the  lease,  and  upon  the  faith  of 
which  the  lease  had  been  executed ;  that  such 
agreement  was  valid,  and  B.'s  claim  must  be 
admitted.  Erttkine  v.  Adeane,  £ennett^s  elainij 
8  L.  R.,  Ch.  756  ;  42  L.  J.,  Ch.  849  ;  29  L.  T.  234  ; 
21  W.  R.  802. 

A  party  agreed  to  hire  of  the  owner  grass  land 
on  the  terms  of  a  lease  which  was  to  be  signed 
at  some  future  time.  The  tenant  having  entered 
on  the  land,  found  it  was  overrun  with  rabbits, 
and,  on  the  lease  being  presented  to  him  for  sig- 
nature, declined  to  sign  it  unless  the  landlonl 
would  promise  to  destroy  the  rabbits.  The  land- 
lord refused  to  put  a  term  in  the  lease  binding 
him  to  do  so,  but  agreed  by  parol  that  he  would 
destroy  them.  The  tenant  tnereupon  signed  the 
lease,  which  provided  that  he  should  not  shoot, 
hunt,  or  sport  on  the  land,  or  destroy  any  game, 
but  would  use  his  best  endeavours  to  preserve  It, 
and  would  allow  the  landlord  or  friends  at  any 
time  to  hunt,  shoot,  or  sport  on  the  land.  After- 
wards, the  rabbits  not  liaving  been  destroyed  by 
the  landlord,  the  tenant  sued  him  in  the  county 
court  for  the  damage  done  by  them  to  the  grass 
and  crops  on  the  land  demised.  The  judge  on 
the  trial  admitted  evidence  of  the  parol  agree- 
ment, and  asked  the  jury  to  say  whether  it  had 
been  made,  and  whether  the  lease  had  been 
signed  on  the  faith  of  it.     They  found  for  the 


tenant  on  both  points.  Upon  appeal  on  the 
ground  of  the  misreception  of  evidence  : — Held, 
that  the  parol  agreement  was  collateral  to  the 
written  lease,  and  that  the  evidence  was  properly 
admitted.  Morgan  v.  Griffith,  6  L.  R.,  Ex.  70  ; 
40  L.  J.,  Ex.  46  ;  23  L.  T.  783  ;  19  W.  R.  967. 

A  landlord  demised  to  a  tenant  a  messuage  in 
an  unfinished  state  by  a  written  agreement. 
Before  and  at  the  time  of  the  tenant's  signing 
the  agreement,  the  landlord  verbally  promised 
the  tenant  to  put  the  messaage  into  a  condition 
fit  for  habitation.  Amongst  the  things  which 
he  so  undertook  to  do  upon  the  messuage  was 
the  construction  of  a  water-closet.  In  an  action 
for  the  breach  of  his  promise  to  put  the  messuage 
into  a  condition  fit  for  habitation  : — Held,  that 
his  verbal  promise  to  finish  the  messuage  was 
collateral  to  the  written  lease ;  that  evidence  of 
the  promise  was  admissible  at  the  trial ;  and 
that  his  undertaking  to  baild  a  water-closet  in 
the  messuage  was  not  a  contract  for  an  interest 
in  land  within  the  4thi  section  of  the  Statute 
of  Frauds,  and  therefore  need  not  be  in  writing. 
Maim  V.  Nunn,  43  L.  J.,  C.  P.  241 ;  30  L.  T. 
626. 

A  declaration  alleged  that  before  the  making 
of  the  agreement  thereinafter  mentioned,  the 
plaintiff  and  the  defendant  had  been  negotiating 
for  the  letting  by  the  defendant  to  the  plaintiff 
of  a  messuage  and  premises,  together  with  the 
use  of  the  furniture  therein ;  that  the  plaintiff 
had  objected  to  becoming  tenant  on  the  ground 
that  the  messuage  and  premises  were  insuffi- 
ciently furnished.  It  further  alleged  that  the 
defendant,  in  order  to  induce,  as  he  did  in  fact 
thereby  induce,  the  plaintiff  to  become  tenant, 
without  requiring  him  to  send  in  furniture  pre- 
viously to  the  commencement  of  the  tenancy, 
verbally  promised  the  plaintiff  that  he,  the  de- 
fendant, would,  within  a  reasonable  time  after 
such  commencement,  send  in  such  additional 
f amiture  as  might  be  found  necessary ;  and 
thereupon,  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  had  become  tenant, 
without  requiring  him  previously  to  the  plaintiff 
so  becoming  tenant  to  send  in  the  furniture,  the 
defendant  promised  the  plaintiff  that  he  would 
within  a  reasonable  time  send  in  such  furniture. 
Breach,  that  he  did  not  perform  his  last-men- 
tioned promise  : — Held,  that  the  declaration  was 
good  ;  that  the  promise  to  send  in  the  furniture 
was  collateral  to  the  agreement  relating  to  the 
tenancy  of  the  house  ;  and  that  it  was  not  re- 
quired by  the  4th  section  of  the  Statute  of 
Frauds  to  be  in  writing,  as  not  being  an  agree- 
ment for  an  interest  in  land.  Angell  v.  Duke^ 
10  L.  R.,  Q.  B.  174  ;  44  L.  J.,  Q.  B.  78  ;  32  L.  T. 
26,  320  ;  23  W.  R.  307,  648. 

By  articles  of  agreement  not  under  seal  the 
plaintiff  agreed  to  grant  to  the  defendant  a  lease 
at  a  certain  rent  for  ninety-nine  years  of  a  piece 
of  land  so  soon  as  the  latter  should  have  erected 
upon  it  a  messuage,  and  the  defendant  under- 
took until  the  execution  of  the  lease  to  *'  hold 
the  said  piece  of  land  and  other  the  premises  at 
the  rent  and  subject  to  the  conditions  to  be  con- 
tained" in  the  lease.  The  defendant  never 
entered  upon  or  took  possession  of  the  piece  of 
land  : — Held,  that  although  the  articles  of  agree- 
ment did  not  operate  as  a  demise,  yet  the  dSen- 
dant  by  a  collateral  contract  to  the  intended 
lease  had  undertaken  to  pay  the  amount  of  the 
rent,  and  that  it  was  immaterial  that  he  had 
never  entered  upon   possession   of    the   land* 


Adams  y.  Hagger,  4  Q.  B.  D.  480 ;  27  W.  R.  402 
— C.A. 

Where  a  lease  was  granted  to  one  who  after- 
wards took  another  into  partnership,  and  both 
applied  jointly  to  the  landlord  to  enlarge  the 
premises,  agreeing  to  paj  lOZ.  per  cent,  per 
annam  on  the  money  laid  out,  which  was  accord- 
ingly done,  and  the  tenants  af terwartls  dissolved 
partnership  : — Held,  that  the  agreement  was 
only  collateral  to  the  lease,  and  not  a  new  de- 
mise. Hohy  v.  Roebuck,  2  Marsh.  433  ;  7  Taunt. 
157. 


Enlarging  Term  on  Happening  of  Evont 
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commenced  building  so  as  to  intercept  the 
plaintiff's  light : — Held,  that  the  lease  must  be 
read  as  if  the  proviso  in  the  agreement  was^ 
inserted  in  l^e  lease.  SdLanian  y.  Glover^  20 
L.  R.,  Eq.  444  ;  44  L.  J.,  Ch.  551  ;  32  L.  T.  792  ; 
23  W.  R.  722. 

Executory  Agreoment  for  Lease— Bight  of 
Distress — TWiwimnm  Bent.] — The  defendant  on 
the  29th  of  May,  1879,  agreed  to  grant  and  the 
plaintiff  to  accept  a  lease  of  a  mill  for  seyen 
years  at  tlie  rent  of  30^.  a  year  for  each  loonE 
run,  the  plaintiff  not  to  run  less  than  540  looms.. 
The  lease  to  contain  such  stipulations  as  were 
inserted  in  a  certain  lease  of  the  1st  of  May, 
which  was  a  lease  at  a  fixed  rent  made  payable- 
in  adyance,  and  contained  a  stipulation  that 
there  should  at  all  times  be  payable  in  adyance 
on  demand  one  whole  year's  rent  in  addition  to* 
the  proportion,  if  any,  of  the  yearly  rent  due 
and  unpaid  for  the  period  previous  to  such, 
demand.  The  plaintiff  was  let  into  possession 
and  paid  rent  quarterly,  not  in  advance,  down 
to  the  1st  of  January,  1882,  inclusive,  having 
run,  in  1881,  560  looms.  In  March,  1882,  the 
defendant  demanded  payment  of  1,005/.  14#» 
(840/.  as  one  whole  year's  rent  for  560  looms  at 
30«.,  and  165Z.  14«.  as  the  proportionate  part  of 
the  rent  from  the  Ist  of  January  last),  and  put 
in  a  distress.  The  plaintiff  thereupon  com- 
menced his  action  for  damages  for  illegal  distress,, 
for  an  injunction,  and  for  specific  performance^ 
and  moved  for  an  injunction.  Fry,  J.,  granted 
the  injunction  on  the  terms  of  the  plaintiff 
paying  the  1,005/.  14*.  into  court.  The  plaintiff 
appealed  : — Held,  that  since  the  Judicature  Acts 
the  rule  no  longer  holds  that  a  person  occupying 
under  an  executory  agreement  for  a  lease  is  only 
made  tenant  from  year  to  year  at  law  by  the 
payment  of  rent,  but  that  he  is  to  be  treated  in 
every  court  as  holding  on  the  terms  of  the 
agreement.  Walsh  v.  Lonsdale,  21  Gh.  D.  9  ; 
52  L.  J.,  Ch.  2  ;  46  L.  T.  858 ;  31  W.  R.  109— 
C.  A. 

Held,  therefore,  that  the  plaintiff  holding 
under  the  agreement  was  subject  to  the  same 
right  of  distress  as  if  a  lease  had  been  granted, 
and  that  if  under  the  terms  of  the  lease  a  year's 
rent  would  have  been  payable  in  advance  on 
demand  a  distress  for  that  was  lawful.    lb, 

Semble,  that  such  lease  ought  to  reserve  a 
minimum  rent  of  8102.  (30«.  a  piece  on  540 
looms),  and  that  the  stipulation  in  the  lease  of 
the  1st  of  May  as  to  payment  in  advance  would 
be  applicable  to  such  minimum  rent  though  not 
to  the  whole  rent.  And  the  defendant  being 
willing  to  submit  to  .the  injunction  on  having 
810/.  paid  into  court,  order  varied  accordingly, 
the  court  being  inclined  to  the  view  that  there 
was  a  right  of  distress  for  that  amount  though 
the  time  had  not  arrived  for  finally  determining 
the  question.    lb. 

Landlord  having  only  partial  Interest  to  Let. 
— Abatement.] — By  a  memorandum  in  writing> 
defendant  agreed  to  let,  and  plaintiffs  agreed  to 
take,  business  premises  for  one  year,  with  an 
option  for  plaintiffs  at  the  end  of  the  year  to 
have  a  lease  for  seven,  fourteen,  or  twenty-one 
years.  Plaintiffs,  having  gone  into  possession 
under  the  agreement,  and  having  laid  out  money 
in  alterations,  at  the  end  of  the  year  gave  notice 
of  their  intention  to  exereise  the  option ;  but 
when  the  d^endant's  title  came  to  be  investi- 


inoonsistent  with  original  Agreement.] — The 

plaintiffs,  a  itiilway  company,  let  premises, 
through  an  agent,  to  the  defendants  on  the 
terms,  which  were  reduced  to  writing  and  signed 
by  both  parties,  of  a  weekly  tenancy,  to  be  de- 
termined by  a  week's  notice  on  either  side.  At 
the  same  time  the  agent  wrote,  signed,  and 
handed  to  the  defendants  the  following  memo- 
randum :  "  Messrs.  Lewis  &  Co.  You  may  have 
the  premises  as  per  agreement  until  the  railway 
company  require  to  pull  them  down."  The  de- 
fen(mnts  took  possession  of  the  premises,,  and 
the  plaintiff,  who  subsequently  required  them 
for  their  own  occupation,  but  had  no  intention 
of  pulling  them  down,  gave  the  defendants  a 
week's  notice  to  quit,  and  after  the  notice  had 
expired  brought  ejectment.  The  defendants 
pleaded  that  the  plaintiffs  did  not  require  the 
premises  in  order  to  pull  them  down,  and,  by 
counter-claim,  asked  for  a  declaration  that  the 
representation  by  the  agent  was  binding  upon 
the  plaintiffs,  and  for  an  injunction  restraining 
them  from  acting  upon  the  notice,  or  determining 
the  tenancy,  until  they  required  the  premises 
for  the  purpose  of  pulling  them  down  : — Held, 
that  the  plaintiffs  were  entitled  to  maintain  the 
action,  and  that  the  defendants  were  not  entitled 
to  any  of  the  equitable  relief  claimed.  Cheshire 
Lines  Committee  v.  Lewis,  50  L.  J.,  Q.  B.  121 ; 
44  L.  T.  293  ;  45  J.  P.  404— C.  A. 


Postponing  Payment  of  Bent.] — Qussre, 


whether  evidence  of  a  prior  agreement  that  no 
rent  shall  be  paid  till  a  certain  act  has  been 
done  by  the  landlord  can  be  given  when  there  is 
a  written  agreement  of  tenancy  reserving  a  rent 
at  stated  intervals.  Carter  v.  Salmon,  43  L.  T. 
490— C.  A. 

Duty  of  Lessor  as  to  Condition  of  Premises.] — 
In  the  absence  of  any  agreement  on  the  subject, 
a  person  who  agrees  to  take  a  house  must  take  it 
as  it  stands,  and  cannot  call  on  the  lessor  to  put 
it  into  a  condition  which  makes  it  fit  for  living 
in.     Chappell  v.  Gregory,  34  Beav.  250. 

Insertion  of  Proviso.] — The  Goldsmiths'  Com- 
pany entered  into  an  agreement  with  the 
plaintiff  to  grant  to  him  a  long  lease  of  ground 
on  which  he  was  about  to  erect  new  buildings. 
The  agreement  contained  a  proviso  that  nothing 
therein  should  give  the  plaintiff  any  rights  of 
light  and  air  over  certain  adjoining  ground  and 
buildings.  A  form  of  lease  was  annexed  to  the 
agreement,  and  the  lease  was  afterwards  granted 
according  to  the  form,  and  contained  an  express 
demise  of  lights ;  but  there  was  no  proviso  in 
the  lease  similar  to  the  one  in  the  agreement. 
The  Goldsmiths'  Company  afterwards  demised 
the  adjoining  ground  to   the  defendant,  who 
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gated  it  was  found  that  ehe  was  possessed  of 
only  a  moiety  of  the  premises,  the  other  moiety 
'being  vested  in  her  son,  a  minor.  The  defendant 
was  decreed  to  perform  specifically  so  much  of 
the  contract  as  ^e  was  able  to  perform,  with  an 
abatement  of  one  moiety  of  the  rent.  An  inquiry 
as  to  damages  was  refused,  there  being  no 
evidence  that  the  plaintiffs  had  sustained  any 
damage.  Burrow  y.  Seammell^  19  Ch.  D.  175; 
51  L.  J.,  Ch.  296  ;  45  L.  T.  606;  30  W.  R.  310  ; 
46  J.  P.  135. 


V.    STATUTE  OF  FRAUDS. 

SfEbot  of  Ut  section.]— The  1st  section  of 
the  Statute  of  Frauds,  as  construed  by  the 
2nd,  is  meant  to  vacate  parol  leases,  convey- 
ing a  greater  interest  in  land  than  for  three 
years,  and  whereon  a  rent  is  reserved.  Crosby 
v.  WadsiDorth,  6  East,  602 ;  2  Smith,  559. 

Notwithstanding  that  section,  a  parol  lease  for 
more  than  three  years  will  create  a  tenancy 
from  year  to  year  ;  the  intention  of  the  statute 
being  satisfied  by  its  not  operating  as  a  term. 
Clayton  v.  BlaJtey,  8  T.  R.  3  ;  5.  -P.,  Doe  d. 
Rigg  v.  Bell,  5  T.  R.  471. 

If  under  a  parol  demise  for  more  than  three 
years,  void  by  the  Statute  of  Frauds,  the  lessee 
enters  and  becomes  tenant  from  year  to  year,  he 
is  bound  by  an  undertaking  to  repair  contained 
in  such  void  demise.  Richardton  v.  Clifford,  3 
N.  &  M.  325  ;  1  A.  &  E.  52 ;  8,  R„  Beale  v. 
Sandersy  3  Ring.  N.  C.  850 ;  5  Scott,  58  ;  3 
Hodges,  147  ;  1  Jur.  1083. 

What  leases  within.] — A  parol  lease  for  a 
term  not  exceeding  three  years,  warranted  by 
the  2nd  section  of  the  Statute  of  Frauds,  may 
be  as  special  in  its  terms  as  a  written  one. 
Bolton  {Lord)  v.  Tomlin,  1  N.  &  P.  247  ;  5 
A.  &;  E.  856 ;  2  H.  &  W.  369. 

A  verbal  agreement  to  take  ready-furnished 
lodgings  "  for  two  or  three  years  "  is  a  contract 
for  an  interest  in  land,  and  valid  as  a  lease  for 
not  exceeding  three  years.  Edge  v.  Stafford,  1 
Tyr.  293  ;  1  C.  &  J.  391. 

Action  on  an  indenture  for  rent.  Plea,  that 
whilst  the  defendant  was  in  the  occupation  of 
the  promises,  and  before  the  rent  became  due,  it 
was  agreed  that  the  plaintiff  should  make  some 
alterations,  and  in  consideration  thereof  the 
defendant  should  relinquish  his  interest  under 
the  indenture,  and  accept  a  fresh  lease  for  seven 
years  at  an  increased  rent ;  and  until  such  lease 
should  be  tendered  to  the  defendant  he  should 
hold  the  premises  as  tenant  from  year  to  year, 
at  the  increased  rent ;  that  the  plaintiff  exe- 
cuted the  alterations ;  that  the  defendant  re- 
linquished his  interest  under  the  indenture,  and 
held  the  premises  under  the  agreement ;  and 
that  no  new  lease  was  executed  ;  by  means  of 
which  premises  the  defendant  became  t^aut 
from  year  to  year,  and  all  his  interest  under  the 
indenture  was  surrendered  to  the  plaintiff  by  act 
and  operation  of  law  : — Held,  first,  that  the  plea 
could  only  be  proved  by  an  agreement  in  writing, 
since  the  stipulation  as  to  the  yearly  tenancy 
was  part  of  the  agreement  for  a  future  lease, 
and  such  agreement  was  required  by  the  Statute 
of  Frauds  to  be  in  writing.  Forquet  v.  Moor, 
7  Ex.  870  ;  22  L.  J.,  Ex.  35. 

Held,  secondly,  that,  under  such  an  agreement, 
there  would  be  no  surrender  of  the  existing  lease 


by  operation  of  law,  until  the  new  lease  was 
granted.    lb. 

Hand  and  Hall  entered  into  the  following 
agreement  not  under  seal :  '*  Jan.  26.  Hand 
agrees  to  let,  and  Hall  agrees  to  take  the  large 
room,  &c.,  from  14th  February  next  until  the 
following  Midsummer  twelve  months,  and  with 
right  at  end  of  that  term  for  the  tenant,  by  a 
month's  previous  notice,  to  remain  on  for  three 
years  and  a  half  more : " — Held,  that  the  agree- 
ment was  divisible,  and  contained  an  actual 
demise  for  a  term  less  than  three  years,  with  a- 
superadded  stipulation,  that  Hall  at  his  option 
should  have  a  renewal  of  the  tenancy,  and  that, 
as  to  the  actual  demise,  it  need  not  be  under 
seal  pursuant  to  8  &  9  Vict.  c.  106,  s.  3.  Hand 
V.  ffall,  2  Ex.  D.  355 ;  46  L.  J.,  Ex.  603 ;  25 
W.  R.  734—0.  A.  Reversing  2  Ex.  D.  318 ;  46 
L.  J.,  Ex.  242  ;  36  L.  T.  765  ;  25  W.  R.  512. 

By  a  written  instrument  not  under  seal,  and 
dated  the  28th  of  February,  1872,  W.  purported 
to  demise  a  messuage  to  the  defendant  as  tenant 
from  year  to  year,  for  so  long  as  he  should  keep, 
the  rent  paid,  and  as  W.  should  have  "  p6wer  to 
let  the  premises  ; "  the  rent  reserved  by  the  in* 
strument  was  less  than  two-thirds  of  the  annual 
value  of  the  messuage.  The  defendant  entered 
and  paid  rent  quarterly : — Held,  that  the  in- 
strument was  void  as  a  lease,  first,  on  the 
ground  of  uncertainty ;  and  secondly,  on  the. 
ground  that,  not  being  within  the  terms  of  s.  2 
of  the  Statute  of  Frauds,  it  ought  to  have  been 
under  seal  pursuant  to  8  &  9  Vict.  c.  106,  ss.  2, 
3.  Wood  V.  Beard,  2  Ex.  D.  30  ;  46  L.  J., 
Q.  B.  100 ;  35  L.  T.  866. 

Held,  also,  that  the  only  estate  vested  in  the 
defendant  was  a  tenancy  from  year  to  year.  lb. 
See  also  post,  Horsey  v.  Oraham,  and  following: 
cases. 

Interest  in  Land,  what  is.] — ^A  contract  to 
procure  for  a  person  the  assignment  of  a  lease  of 
a  house  is  a  contract  for  an  interest  in  or  con- 
cerning land  within  the  Statute  of  Frauds  (29 
Oar.  2,  c.  3),  s.  4,  and  must  therefore  be  in 
writing,  although  it  is  made  by  one  who  has  not 
the  lease  himself,  or  any  interest  under  it 
Horsey  v.  Graham,  5  L.  R.,  0.  P.  295  ;  39  L.  J., 
0.  P.  58. 

A  landlord,  who  had  demised  premises  for  a 
term  of  years  at  50^.  a  year,  agreed  with  his- 
tenant  to  lay  out  50/.  in  making  certain  im* 
provements  upon  them,  the  tenant  undertaking- 
to  pay  him  an  increased  rent  of  hi,  a  year  during 
the  remainder  of  the  term  (of  which  several 
years  were  unexpired),  to  commence  from  the 
quarter  preceding  the  completion  of  the  work  : 
^Held,  that  the  landlord,  having  done  the 
work,  might  recover  arrears  of  the  5/.  a  year 
against  the  tenant,  though  the  agreement  had 
not  been  signed  by  either  party  ;  for  that  it  was 
not  a  contract  for  any  interest  in  or  concerning- 
lands  within  the  statute  ;  nor  w^as  it,  according 
to  that  statute,  an  agreement  '^not  to  be  per- 
formed within  one  year  from  the  making 
thereof,"  no  time  being  fixed  for  the  performance 
o^  the  part  of  the  landlord.  Don^llan  v.  Read, 
3  B.  &  Ad.  899. 

In  consideration  that  A.,  who  was  tenant  of 
premises  under  a  parol  agreement  for  a  seven 
years*  lease,  would  give  up  immediate  possession 
to  B.,  in  order  that  B.  might  enter  tnereon  as- 
tenant,  and  also  as  a  compensation  for  improve-^ 
ments  made  by  A.  on  the  premises,  and  for  the- 
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value  of  articles  left  thereon  *by  A.,  B.  agreed  to 
pay  A.  1001,  A.  accordingly  relinquished  and 
gave  up  possession  of  the  premises  to  B.,  who 
was  thereupon  accepted  as  tenant  from  year  to 
jear,  at  a  different  rent  from  that  formerly  paid 
by  A.,  and  B.  afterwards  in  part  performance  of 
the  agreement  on  his  part  paid  A.  511,  In  an 
action  by  A.  to  recover  the  balance  of  the  lOOl. : 
— Held,  that  the  contract,  in  respect  of  which 
he  sued,  was  not  a  contract  for  the  sale  of  an 
interest  in  or  concerning  lands.  Xelly  v.  Web- 
Jiter,  12  C.  B.  283 ;  21  L.  J.,  C.  P.  163 ;  16  Jur. 
^38. 

A.  agreed  with  B.  to  let  him  land  rent  free  on 
condition  that  A.  should  have  a  moiety  of  the 
crops  ;  such  an  agreement  need  not  be  in  writing. 
Ptyulter  v.  KillinghHck,  1  B.  &  P.  397.  See 
Waddington  v.  BrUtow^  2  B.  &,P.  452  ;  2  N.  R. 
555. 

A  customer,  in  July,  borrowed  200Z.  from  his 
bankers  upon  the  terms  of  a  verbal  agreement 
that  the  loan  should  be  repaid  out  of  the  rent  of 
A  farm  which  would  become  due  to  him  at 
Michaelmas.  The  money  was  advanced  by  the 
bankers,  and  the  customer  then  gave  them  a 
letter  addressed  by  him  to  the  tenant  of  the  farm, 
by  which  he  authorized  and  requested  the  tenant, 
when  his  Michaelmas  rent  became  due,  to  pay 
200^.  to  the  bankers.  The  letter  contained  no 
reference  V>  the  loan,  and  did  not  shew  that  any 
consideration  had  been  given  for  the  authority. 
The  bankers  sent  the  letter  to  the  tenant.  The 
•customer  was  adjudicated  a  bankrupt  upon  an 
act  of  bankruptcy  committed  in  August : — Held, 
that  as  the  rent  was  an  interest  in  land,  the 
agreement  was  one  which,  by  virtue  of  s.  4  of 
the  Statute  of  Frauds,  could  not  be  proved  by 
parol  evidence,  and  that  therefore  the  letter 
•could  alone  be  looked  at.  And  that  the  letter 
Amounted  only  to  a  revocable  authority  to  pay 
the  rent  to  the  bankers,  and  that  it  was  revoked 
by  the  bankruptcy.  Hall,  EiB  parte^  Whiting^ 
In  re,  10  Ch.  D.  615  ;  48  L.  J.,  Bk.  79  ;  40  L.  T. 
179  ;  27  W.  R.  386-C.  A. 

The  plaintiffs  agreed  in  writing  with  the  de- 
fendant to  let  him  a  public-house  from  year  to 
year,  with  an  option  for  him  to  call  on  them  to 
.gmnt  him  a  lease  for  twenty-eight  years,  and  a 
stipulation  that  if  he  sold  such  lease  for  more 
than  1,2002.  he  should  give  the  plaintiffs  half  the 
difference.  The  plaintiffs  subsequently  g^nted 
him  a  lease  differing  from  that  agreed  to  be 
.granted  in  the  following  particulars : — It  was  for 
thirty-two  years  instei^  of  twenty-eight.  The 
rent  was  105/.  instead  of  1001,  The  premium 
was  800/.  instead  of  1,200/.  There  was  no  co- 
venant as  had  been  agreed,  against  assignment 
without  the  letfsor's  consent,  nor  binding  the 
lessee  to  take  his  beer  of  the  plaintiff.  Some 
other  covenants  burthensome  on  the  defendant 
which  had  been  agreed  for  were  omitted.  These 
altei-ations  were  arranged  by  parol  only.  The 
defendant  sold  the  lease  for  2,5002.  The  plain- 
tiffs sued  upon  the  agreement  for  half  the 
difference  between  that  sum  and  1,200/.  The 
jury  found  that  the  stipulation  as  to  dividing  the 
surplus  remained  in  force  or  was  renewed : — Held, 
that  the  effect  of  the  alteration  of  the  original 
terms  agreed  upon  between  the  parties  was  that 
the  old  agreement  was  dissolved,  and  a  new  one 
made  incorporating  such  parts  of  the  old  agree- 
ment as  the  parties  did  not  choose  to  alter  ;  and 
that  as  such  new  agreement  related  to  land,  and 
was  not  in  writing  within  the  4th  section  of  the 


Statute  of  Frauds,  it  could  not  be  enforced  by 
action.  Sanderson  v.  Orates,  10  L.  B.,  Ex.  234 ; 
44  L.  J.,  Ex.  210 ;  33  L.  T.  269 ;  23  W.  R. 
797. 

Operation  of.] — A  plaint  in  the  county  court 
stated  that  the  plaintiff  assigned  to  tiie  de- 
fendant the  agreement  for  a  lease  of  certain 
premises,  but  it  was  alleged  that  there  was  a 
parol  agreement  that  part  of  the  premises  was 
to  be  held  by  the  defendant  in  trust  for  the 
plaintiff.  Evidence  was  given  on  both  sides, 
but  the  judge,  being  of  opinion  that  actual  fraud 
had  not  be^  proved  against  the  defendant,  and 
there  being  no  resulting  trust  in  the  assignment, 
decided  that  the  Statute  of  Frauds  was  appli- 
cable, and  dismissed  the  plaint,  without  commg 
to  any  distinct  decision  upon  the  evidence  : — 
Held,  that  the  jadge  ought  to  have  decided  that 
the  Statute  of  Frauds  had  no  application ;  and 
the  court,  upon  a  consideration  of  the  evidence, 
decided  that  the  plaintiff  was  entitled  to  relief, 
and  reversed  the  decree.  Booth  v.  Turle,  16 
L.  R.,  Eq.  182  ;  21  W.  R.  721. 

A.  agreed,  in  writing,  to  let  to  B.  premises  at 
a  rent  of  36/.,  payable  quarterly;  and  not  to 
raise  the  rent  or  give  B.  notice  to  quit  so  long  as 
he  continued  to  pay  the  rent  when  due.  A.,  who 
had  only  a  leasehold  interest  to  expire  in  1881, 
had  also  agreed  verbally  with  B.  to  let  him 
remain  in  the  premises  for  such  term  of  years, 
not  exoseding  A.*s  term  therein,  as  B.  might 
desire  to  continue  tenant.  A  railway  company 
contracted  to  purchase  the  interest  of  B.  in  the 
premises,  which  he  described  as  "  held  for  any 
term  at  tenant's  option,  but  not  beyond  the  term 
and  interest  of  A.,  which  term  will  expire  in 
1881."  The  company  disputed  B.*s  title  to  the 
intei-est  described,  and  paid  the  purehase-money 
into  court : — Held,  that  the  relation  of  landlord 
and  tenant  made  B.  a  purchaser  for  valuable 
consideration  to  the  extent  of  his  lease ;  that  the 
Statute  of  Frauds  was  no  bar  in  equity  to  B.'s 
claim  ;  that  B.  was  not  a  mere  tenant  from  year 
to  year,  but  had  a  right  to  retain  possession  as 
long  as  his  landlord's  interest  existed,  and  to 
enforce  that  right  in  equity  ;  and  that  he  was 
entitled  to  the  purchase-money.  ^^'Jf »  I^  ^^i 
EoMt  of  London  Railway  Company,  mo  parte. 


16  L.  R.,  Eq.  621  ;   29  L.  T. 
881. 


288  :  21   W.  R. 


Contraot  to  Let  Book.] — A  corporation, 

being  the  owner  of  a  graving  dock,  issued  regu- 
lations for  its  use,  that  the  dock  would  "  be  let 
to  parties  requiring  the  same  for  the  repair  of 
vessels  "  at  certain  rates ;  that  a  book  would  be 
kept  by  the  borough  treasurer  for  the  entering 
of  the  names  of  vessels  intended  for  repair,  and 
that  as  far  as  practicable  priority  would  be  given 
to  vessels  in  the  order  of  entry.  A  sum  of  three 
guineas  was  to  be  paid  to  the  borou^  treasurer 
on  entering  each  vessel,  which  "  entrance  money, 
and  the  right  of  turn  for  the  use  of  the  dock," 
were  to  be  forfeited  if  the  yessel  did  not  take 
her  turn  at  the  specified  time  ;  and  the  corpora- 
tion was  to  have  a  lien  for  dockage  upon  the 
vessel,  with  a  power  to  detain  the  vessel  for 
the  same.  In  an  action  by  a  shipowner  against 
the  corporation  for  not  allowing  his  vessel,  for 
whidi  uie  entrance  fee  had  been  paid,  to  enter 
such  dock  in  her  turn,  according  to  these  regula- 
tions :^Held,  that  the  contract  for  the  use  of  the 
dock  did  not  amount  to  an  interest  in  land 
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within  the  4th  section  of  the  Statute  of  Frauds, 
and  that  it  did  not  require  to  be  under  seal. 
Wells  V.  KiTigston'Upon'HM  (May or ^  ofcc.),  10 
L.  R.,  C.  P.  402  ;  44  L.  J.,  C.  P.  257  ;  32  L.  T. 
615  ;  23  W.  R.  562. 


Fixtures.] — ^The  plaintiff  agreed  to  let  a 


house  to  the  defendant,  and  to  sell  him  the  fur 
niture  and  fixtures  therein,  and  to  make  altera- 
tions and  improvements  in  the  house  ;  and  the  de« 
fendant  agreed  to  take  the  house  and  pay  for  the 
furniture  and  fixtures  and  alterations : — Held, 
an  agreement  relating  to  an  interest  in  l^nd. 
Vatighan  v.  Hanooch,  3  C.  B,  766  ;  16  L.  J., 
C.  P.  1. 

Tenant's  fixtures  of  oyer  lOZ,  in  value  having 
been  sold  by  the  tenant's  trustee  in  bankruptcy 
to  the  plaintiff  and  resold  by  him  to  the  defen- 
dant, who  was  landlord  of  the  premises  : — Held, 
that  no  memorandum  of  this  latter  sale  was  ne- 
cessary under  the  Statute  of  Frauds,  it  being 
neither  a  sale  of  an  interest  in '  land,  under  s.  4 
of  the  Statute  of  Frauds,  nor  of  goods  and 
chattels  under  s.  17.  Lee  v.  Gaskellj  I  Q.  B.  D. 
700 ;  46  L.  J.,  Q.  B.  540  ;  34  L.  T.  759  ;  24  W.  R. 
824.  And  see  Sleddon  v.  Oniikshanky  10  M.  &  W. 
71 ;  16  L,  J.,  Ex  61.  Lanyon  v.  Toogood,  13 
M.  &  W.  27  ;  13  L.  J.,  Ex.  273. 

To  Let  Furnished  Lodgings.] — A  contract 

to  let  furnished  lodgings  is  a  contract  for  an  in- 
terest in  land.  Edge  v.  Strafford,  1  C.  &  J.  391 ; 
1  Tyr.  293.   S.  P.,  Innuin  r.  Stamp,  1  Stark.  12. 

Secus,  as  to  board  &  lodgings.  WrigJU  v. 
Stewart,  2  El.  &  El.  721 ;  29  L.  J.,  Q.  B.  161  ; 
8  W.  R.  413. 

Contract  to  Furnish.] — ^An  agreement  by 

which  A.,  in  consideration  of  B.  hiring  a  house  for 
him,  agrees  to  furnish  the  same  house,  relates  to 
an  interest  in  land,  and  must  be  in  writing. 
Meehelin  v.  Wallace,  2  N.  &  P,  224 ;  7  A.  &  E. 
49. 

Snificiencj  of  Memorandum  or  Note.] — One 
paper,  referring  to  another  in  which  the  terms  of 
an  agreement  are  stated,  will  constitute  a  con- 
tract sufficiently  executed  according  to  the  pro- 
visions of  the  Statute  of  Frauds  ;  but  where  the 
first  paper  was  in  these  words  :  "  I  agree  to  let 
the  premises  in  G.  L.,  containing  three  stables, 
ko.,  for  the  same  rent,  and  subject  to  the  same 
conditions  that  I  hold  them  myself  : " — Held, 
that  this  paper,  even  though  ratified  by  the  pro- 
posed lessee,  as  it  did  not  state  the  duration  of 
the  term,  did  not  contain  enough  to  constitute  a 
memorandum  of  an  agreement  sufficient  to  satisfy 
the  statute.  FUzmaurice  v.  Bayley,  9  H.  L.  Cas. 
78  ;  6  Jur.,  N.  S.  1215  ;  8  W.  R.  750.  Judgment 
of  Ex.  Ch.  affirmed,  8  £1.  &  Bl.  664 ;  27  L.  J., 
Q.  B.  143  ;  4  Jur.,  N.  S.  506. 

The  following  letter  was  written  by  E.  to  the 
plaintiff  (after  taking  the  defendant  over  a  house 
belonging  to  the  plaintiff) :  "  I  have  at  length 
let  Town  Walls  House,  subject  to  certain  altera- 
tions and  repairs,  at  40Z.  per  annum.  A  list  of 
repairs  I  herewith  send  you.  I  think  they  are  so 
absolutely  necessary  and  reasonable  that  1  have 
at  once  set  Mr.  B.  npon  the  work,  so  as  to  bind 
the  person  who  has  taken  it."  The  defendant 
had  previously  offered  to  take  the  house  : — Hdd, 
that  the  letter  was  not  such  a  memorandum  of 
.  the  bargain  as  to  satisfy  the  4th  section  of  the 
Statute  of  Frauds,  inasmuch  as  it  was  a  mere 


proposal,  and  did  not  specify  the  commencement 
or  the  duration  of  the  term,  so  as  to  amount  to 
evidence  of  a  contract.  Clarke  v.  Fuller,  1^ 
C.  B.,N.  S.24;  12  W.  R.671. 

A.,  having  agreed  by  parol  to  grant  a  lease  to 
B.,  the  lease,  as  agreed  upon,  was  engrossed.  A» 
was  afterwards  induced  not  to  grant  the  lease, 
and  his  agent  wrote  to  B.,  informing  him  that  A* 
had  gone  away  "  without  executing  the  lease/' 
and  that  the  matter  must  stand  over :  and  in 
another  letter  A.*s  agent  wrote  declining  to 
carry  out  "  the  agreement  to  grant  a  lease  which 
your  client  alleges  he  has  entered  into."  The 
answer  in  the  suit  admitted  the  parol  agreement 
and  the  engrossment  of  the  lease,  but  insisted  on 
the  Statute  of  Frauds  : — Held,  that  neither  the 
expressions  used  in  the  letters  of  A.'s  agent,  nor 
the  answer  in  the  suit,  constituted  a  memorandum 
of  the  contract  in  writing  within  the  Statute  of 
Frauds.  Jackson  v.  Oglander,  2  H.  &  M.  465  ; 
13  L.  T.  16  ;  13  W.  R.  9^6. 

Where  the  defendant  agreed  in  writing  to  grant 
the  plaintiff  a  lease  at  a  specified  rent  and  for  a 
specified  term,  subject  to  the  same  covenants, 
clauses,  and  agreements  as  were  contained  in  An 
expiring  lease  under  which  he  then  held  the 
property,  and  the  plaintiff  filed  a  claim  for  spe-* 
cific  peiformance,  stating  the  agreement,  and 
that  it  was  further  agreed  that  he  should  pay  a 
premium  of  200Z.,  which  by  his  claim  he  offered 
to  do  : — Held,  that  this  additional  term  did  not 
render  the  Statute  of  Frauds  a  valid  defence  to 
the  claim.  Martin  v.  Pycroft,  2  Dc  G.,  M.  &  G. 
785  ;  22  L.  J.,  Ch.  94  ;  16  Jur.  1125. 

A  tenant  applied  to  the  landlord's  solicitors  as 
to  the  renewal  of  his  lease.  The  solicitors  sent 
him  a  report  by  a  surveyor,  who  recommended 
the  granting  a  lease  for  fourteen  years  at  a  given 
rent  if  certain  repairs  were  done  by  the  tenant. 
The  tenant  wrote  back  assenting  to  the  repairs 
and  rent,  but  asking  for  a  term  of  twenty-one 
years.  No  final  agreement  was  come  to,  but 
some  months  afterwards  a  negotiation  having 
proceeded  between  the  tenant  and  landlord  with- 
out the  intervention  of  the  solicitors,  the  landlord 
wrote  a  letter  promising  the  tenant  a  lease  for 
fourteen  years  "  at  the  rent  and  terms  agreed 
upon,"  to  which  the  tenant  wrote  back  an  un- 
qualified acceptance  : — Held,  that  parol  evidence 
was  admissible  to  connect  the  report  and  the 
tenant*s  previous  letter  with  the  subsequent 
letters ;  and  that,  it  being  conclusively  estab- 
lished that  there  had  never  been  any  other  rent  or 
terms  agreed  upon  than  those  mentioned  in  the 
report,  there  was  a  sufficient  memorandum  in 
writing  to  satisfy  the  Statute  of  Frauds.  BaU' 
mann  v.  James,  3  L.  R.,  Ch.  608  ;  18  L.  T.  424  ; 
16  W.  R.  877. 

The  report  provided  for  the  tenant  doing  cer- 
tain specified  works  and  **  other  works  "  upon  the 
property,  and  estimated  the  expense  from  1502.  to 
200/.  The  specified  works  being  sudi  as  must 
evidently  cost  nearly  that  sum  : — Held,  that 
there  was  no  such  uncertainty  as  to  prevent 
specific  performance.    Ih, 

A  bill  for  specific  performance  alleged  a  verbal 
agreement  for  the  lease  of  a  house  by  the  plaintiff 
to  the  defendant  for  seven  years  £rom  Michael- 
mas, 1870,  followed,  first,  by  a  letter  from  the 
defendant  to  the  plaintiff,  which  did  not  state 
when  the  term  was  to  commence :  and  secondly, 
by  another  letter  of  the  defendant  to  the  plaint£s 
in  which,  after  referring  to  the  previous  letter,  the 
defendant  stated  that  he  thought  it  best  to  say 
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that  it  was  clearly  understood,  on  his  part,  that 
the  plaintiff  agreed  to  let  the  house  for  seven 
If  ears  from  Michaelmas,  1870,  npon  certain  condi- 
tions therein  mentioned,  some  of  which  the  plain- 
tiff did  not  admit  to  form  part  of  the  alleged  ver- 
bal agreement: — Held,  that  neither  the  first  letter, 
nor  the  two  together,  constitated  a  memorandum 
in  writing  of  the  alleged  agreement  sufficient 
to  satisfy  the  requirements  of  the  Statute  of 
Frauds.  Nesham  v.  Selby,  13  L.  R.,  Bq.,  191 ; 
41  L.  J.,  Ch.  173;  26  L.  T.  145.  Affirmed, 
7  L.  R.,  Ch.  406 ;  41  L.  J.,  Ch.  551 ;  26  L.  T. 
£68. 

An  offer  in  writing  to  take  a  lease  of  a  theatre, 
signed  by  the  intending  lessees  and  attested  by 
the  lessor^s  agent,  but  not  naming  the  lessor 
and  only  addressed  to  him  as  "Sir,"  followed 
by  an  acceptance  in  writing  by  the  agent, 
addressed  to  and  received  by  the  intending  lessees 
but  likewise  not  naming  the  lessor,  which*letter 
was  not  signed  by  them  nor  referred  to  in  any 
other  writing,  is  not  an  agreement  in  writing 
within  the  Statute  of  Frauds  so  as  to  entitle  the 
lessor  to  have  the  same  specifically  performed. 
WUliams  v.  Jordan,  6  Ch.  D.  517 ;  26  W.  R.  230. 

A  memorandum  of  agreement  to  grant  a  lease, 
not  stating  any  time  for  the  commencement  of 
the  lease,  construed  as  an  agreement  for  a  lease 
to  commence  immediately  from  the  date  of  the 
agreement,  and  held  sufficient  under  the  Statute 
of  Frauds.  Jaqwg  v.  Millar,  6  Ch.  D.  163  ;  47 
L.  J.,  Ch.  544  ;  37  L.  T.  151  ;  25  W.  R.  846.  But 
see  next  case. 

Action  for  specific  performance  of  an  agree- 
ment to  take  a  lease  of  a  house.  In  order  to 
take  the  case  out  of  the  Statute  of  Frauds  the 
plaintiff  relied  on  a  letter,  written  by  the  defen- 
dant, in  which  "  the  term "  was  stated  '*  to  be 
for  twelve  years,"  but  the  day  of  the  commence- 
ment of  the  term  was  not  mentioned ;  and  in  the 
same  letter,  referring  to  certain  covenants,  the 
defendant  "suggest^  that  they  be  similar  to 
those  contained  in  A.'s  lease  :" — Held,  first,  that 
there  never  was  any  concluded  agreement  be- 
tween the  parties.  Cartwright  v.  Millar,  36 
L.  T.  398. 

Held,  secondly,  that  if  there  had  been  an 
agreement,  there  was  no  memorandum  of  the 
agreement,  in  writing,  sufficient  to  satisfy  the 
Statute  of  Frauds,  as  the  commencement  of  the 
term  was  not  stated.  Ih.  But  see  preceding 
ease. 

An  agreement  for  a  lease  signed  by  the 
parties,  but  expreffled  to  be  "  subject  to  the 
preparation  and  approval  of  a  formal  contract," 
is  not  a  final  agreement,  and  is  not  binding 
within  the  Statute  of  Frauds,  so  that  specific 
performance  can  be  enforced  thereof.  Winn  v. 
Bull,  7  Ch.  D.  29  ;  47  L.  J.,  Ch.  139  ;  26  W.  R. 
230.  See  also  Marshall  v.  Berridge,  post,  col. 
1343. 


Signature.] — ^An  indorsement  on  the  draft  of 
A  lease,  signed  by  the  lessee,  and  stating,  that  as 
circumstances  prevented  him  from  performing 
his  agreement,  he  wished  the  lessor  to  let  the 
premises,  will  satisfy  the  statute.  Shippey  v. 
Berrison,  5  Eesp,  190. 

The  mere  circumstance  of  the  name  of  the 
party  being  written  by  himself  in  the  body  of  a 
memorandum  of  agreement  for  a  lease,  will  not 
constitute  a  signature  within  the  meaning  of  the 
statute.    Stokes  v.  Moore,  I  Cox,  219. 

A  memoraudam  of  agreement  for  a  lease  was 


signed  by  the  lessee,  but  the  name  of  the  leesor 
did  not  appear  in  any  part  of  the  memorandum  : 
— Held,  that  a  letter  written  by  the  lessee  subse- 
quently to  the  memorandum,  referring  to  the 
lessor  by  name,  was  sufficient  to  satisfy  the  sta- 
tute. Warner  v.  WHUngton,  3  Drew.  523 ;  25 
L.  J.,  Ch.  662  ;  2  Jur.,  N.  S.  483. 

Operation  of  Part  Performance.] — A  parol 
agreement  was  entered  into  for  a  lease  on  terms 
which,  by  direction  of  the  proposed  lessor,  the 
proposed  tenant  instructed  a  solicitor  to  reduce 
to  writing.  The  solicitor  took  down  the  terms  as 
stated  by  the  tenant,  and  afterwards  prepared 
from  them  a  draft  agreement,  embodying  these 
and  other  terms,  and  sent  it  to  the  lessor,  who 
afterwards,  and  without  objecting  to  it,  let  the 
tenant  into  possession,  and  direct^  the  solicitor 
to  prepare  a  lease  in  conformity  with  the  draft 
agreement,  but  subsequently  objected  to  the  lease 
so  proposed,  and  gave  the  tenant  notice  to  quit : 
— ^Held,  that  the  delivery  and  taking  of  possession 
were  a  sufficient  part  performance  of  tne  agree- 
ment, as  expressed  in  the  draft,  to  exclude  a  de- 
fence founded  on  the  Statute  of  Frauds.  Pain 
V.  Coombs,  1  De  O.  &  J.  84  ;  3  Jur.,  N.  S.  847. 

A  landlord  having  verbally  agreed  with  his 
tenant  to  grant  him  a  lease  for  twenty-one  years 
at  an  increased  rent,  with  the  option  of  purchas- 
ing the  freehold,  died  before  the  execution  of  the 
lease.  Before  his  death  the  tenant  had  paid  one 
quarterns  rent  at  the  increased  rate  : — Held,  that 
this  constituted  a  sufficient  part  performance  of 
the  agreement  to  take  the  case  out  of  the  Statute 
of  Frauds,  and  specific  performance  was  decreed. 
Nunn  V.  Fabian,  1  L.  R.,  Ch.  35  ;  35  L.  J.,  Ch. 
140. 

It  was  part  of  an  agreement  to  purchase  a~farm 
that  the  vendor  should,  for  twelve  years  from  the 
completion,  be  at  liberty  to  require,  at  his  own 
expense,  and  the  purchaser  agreed  to  grant  him 
a  lease  of  the  farm,  at  a  rent  to  be  estimated  at  a 
specified  percentage  on  the  outlay  in  making  the 
purchase.  The  vendor,  just  before  the  comple- 
tion, wrote  a  letter  to  the  purchaser,  agreeing  to 
pay  the  percentage  on  the  amount  of  the  pur- 
chase-money (which  had  been  already  paid)  but 
stating  that  the  letter  was  a  temporary  thing 
until  the  completion  of  the  purchase,  and  the  exe- 
cution of  an  agreement  already  prepared  and  in- 
tended to  be  executed.  The  agreement  referred 
to  had  been  engrossed,  and  provided  for  the  pay- 
ment of  a  rent  calculate  on  the  aggregate 
amount  of  the  purchase-money  and  expenses  of 
the  purchase  and  of  repairs,  but  left  the  amount 
in  blank.  It  was  never  signed,  but  the  vendor 
remained  in  possession,  and  paid  rent  calculated 
on  the  aggregate  amount : — Held,  that  there  was 
a  sufficient  part  performance  to  exclude  a  de- 
fence founded  on  the  Statute  of  Frauds,  to  a  bill 
for  specific  performance  of  the  agreement  to  take 
a  lease.  Powell  v.  Loregrove,  8  De  G.,  M,  k  G, 
357. 

And  see  also  Contract, 


VI.    SPECIFIC   PERFORMANCB, 

When  it  ean  be  obtained.] — A  tenant  having 
committed  breaches  of  covenant  by  waste,  or 
treating  the  land  in  an  unhusbandluce  manner, 
is  not  entitled  to  a  specific  performance  of  an 
agreement  for  a  lease.  Hill  v.  Barclay,  18  Ves, 
63. 
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A  tenant  haying  entered  into  possession  of  a ' 
(farm,  and  expended  moneys,  nnder  an  agi*eement 
that  the  landlord  would  grant  a  lease  for  twenty- 
one  years,  and  make  such  improvements  and  re- 
.pairs  as  he  and  the  landlord  should  jointly  agree: 
— Held,  that  the  stipulation  as  to  repairs  was 
<not  of  the  essence  of  the  agreement ;  and  that  the 
impossibility  of  the  strict  performance  of  that 
stipulation,  in  consequence  of  the  death  of  the 
landlord,  was  no  sufficient  reason  for  allowing  a 
demurrer  to  a  bill  for  specific  peif  ormance,  where 
the  tenant  had  so  long  a  possession,  and  had  ex- 
pended money  on  the  faith  of  the  agreement. 
J\7?m>  V.  Jackson,  3  Giff.  396  ;  8  Jur.,  N.  S.  930  ; 
5  L.  T.  B76  ;  10  W.  R.  228. 

Possession  and  expenditure  on  the  faith  of  a 
parol  agreement  to  grant  a  lease  of  a  farm  are 
sufficient  to  entitle  the  tenant  to  a  lease,  although 
the  agreement  is  denied  by  the  landlord.  Farrall 
V.  BatcnpoTt,  3  GifE.  363  ;  8  Jur.,  N.  S,  862. 
Affirmed,  8  Jur.,  N.  S.  1043. 

An  agpreement  to  take  a  lease,  the  landlord  to 
put  the  premises  in  repair.  The  tenant  took 
possession,  and  on  his  application  the  repairs 
were  made  after  delay.  A  lease  was  then  ten- 
dered containing  certain  covenants  in  the  land- 
lord's lease  : — Held,  that  the  delay  in  doing  the 
repairs,  and  the  tenant's  previous  ignorance  of 
the  covenants,  would  not  excuse  him  from  ac- 
cepting the  lease.  Kaih  v.  Cochrane^  3  Jur. 
973. 

Contract  for  a  lease  conditional  on  the  lessor's 
ability  to  grant  it.  A  bill  for  specific  perform- 
ance by  the  lessee  is  premature  if  filed  before  he 
can  shew  that  the  lessor  is  able  to  grant  the 
lease.    Abhott  v.  Blair,  8  W.  R.  672. 

But  the  lessor's  acceptance  of  a  deposit  on  a 
premium  for  the  lease,  and  subsequent  interest 
on  the  balance,  sufficiently  removes  the  condi- 
tion, so  as  to  entitle  the  lessee  to  file  a  bill,  and 
is  so  far  an  estoppel.    Ih, 


Condition  preoedent.] — ^A  lessee  wrote  to 


his  lessor  offering  to  surrender  his  lease  and  to 
take  a  fresh  lease  for  twenty-one  years  to  a 
noniinee,  or  to  a  company  which  he  intended  to 
form,  at  an  increased  rent,  but  otherwise  on  the 
same  terms  as  the  existing  lease  ;  and  by  a  sub- 
sequent letter  offered  to  instruct  his  solicitor  to 
prepare  a  draft  lease.  The  lessor  telegraphed  to 
him  in  reply  to  get  the  lease  prepared.  After- 
wards correspondence  took  place  between  the 
solicitois  as  to  the  form  of  the  lease,  and  the 
lessee's  solicitor  prepared  a  formal  agreement. 
Differences  having  arisen,  the  lessor  refused  to 
grant  the  lease,  and  the  lessee  brought  an  action 
for  specific  performance  of  the  agreement  to 
grant  a  lease  and  for  damages.  No  company 
had  been  formed  and  no  nominee  appointed  by 
the  plaintiff  before  the  trial  of  the  action  : — 
Held,  that  assuming  that  there  was  a  binding 
agreement  for  a  lease,  the  formation  of  a  com- 
pany or  appointment  of  a  nominee  was  a  condi- 
tion precedent,  and  that  the  plaintiff  could  not 
maintain  an  action  for  specific  performance  of 
the  contract,  as  he  had  not  performed  the  condi- 
tion. WilliaiM  V.  BriseoBj  22  Ch.  D.  441 ;  48 
L.  T.  198  ;  31  W.  R.  907—0.  A. 

But  held,  also,  on  the  construction  of  the  cor- 
respondence, that  there  was  no  binding  agree- 
ment between  the  parties,  and  theiefore  the 
action  entirely  failed.    lb. 

Subject-matter  of  Action.] — Contract  by  a 


railway  company  to  grant  a  lease  of  the  whole 
of  a  house  No.  1,  and  part  of  a  house  No.  2  : — 
Held,  that  part  of  the  house  No.  1  being  evi- 
dently intended  to  be  retained  by  the  company, 
only  that  other  part  of  it  designated  in  a  plan 
was  meant  to  be  included  in  the  lease,  and 
a  bill  to  compel  A  lease  of  the  whole  house  dis- 
missed. Ricluirds  v.  North  Lo-ndon  Bailtoay 
Company,  20  W.  R.  194. 

Wnen  the  conditions  of  an  agreement  be- 
tween landlord  and  builder,  whereby  the  land- 
lord agrees  to  grant  leases  of  successive  plots  of 
land  as  the  houses  upon  each  of  them  are  built 
to  a  certain  stage,  are  by  the  terms  of  the  con- 
tract separable,  there  is  no  rule  of  equity  to 
prevent  them  from  being  separately  enforced  by 
way  of  specific  performance.  Therefore,  where 
the  assignee  of  the  builder's  Interest  had  com- 
pleted &e  houses  upon  some  only  of  the  plots 
agreed  to  be  built  upon  :— Held,  upon  a  bill  for 
specific  performance,  that  he  was  entitled  to  the 
leases  of  those  plots,  even  though  disclaiming 
all  interest  in  the  remaining  plots,  Wilkinson 
V.  Clements,  8  L.  R.,  Ch.  96  ;  42  L.  J.,  Ch.  338  ; 
27  L.  T.  834  ;  21  W.  R.  90. 

Where  a  tender  for  a  lease  of  a  farm  was  ac- 
cepted under  the  mistaken  impression  that  the 
quantity  of  land  inserted  therein  by  the  person 
making  the  tender  was  the  same  as  that  intended 
to  be  let,  and  it  was  subsequently  discovered  that 
the  quantity  of  land  inserted  in  the  accepted 
tender  was  of  larger  amount  than  was  intended 
to  be  let : — Held,  that  as  the  mistake  was  one 
which  related  to  quantity  only  it  did  not  touch 
the  essential  terms  of  the  contract,  and  that 
specific  performance  could  be  granted  with  an 
abatement.  McKenzie  v.  Hesketh,  7  Ch.  D. 
675  ;  47  L.  J.,  Ch.  231  ;  38  L.  T.  171  ;  26  W.  R, 
189. 

Where  a  house  was  described  as  substantial 
and  convenient,  and  having  five  bedrooms  ;  on 
a  bill  for  specific  performance  : — Held,  that  this 
was  no  misdescription,  although  the  house  was 
out  of  repair,  and  the  wall  in  some  places  only 
half-brick  thick,  and  some  of  the  bearooms  ex- 
tremely small  inner  rooms,  and  without  fireplaces. 
Johnson  V.  Smart,  2  Giff.  161. 

Certainty  of  Agreement.] — By  an  agreement 
in  writing  made  in  1839,  S,,  who  was  entitled  to 
a  leasehold  house  for  a  term,  expiring  in  1898, 
agreed  to  let  the  house  to  the  plaintiff  at  26Z. 
yearly  rent ;  and  to  let  him  have  a  lease  at  the 
same  rent  "  at  any  period  he  may  feel  disposed," 
and  **  not  to  molest,  disturb,  or  raise  the  rent "  of 
the  plaintiff  "  after  his  having  laid  out  money 
in  improving  the  premises."  The  plaintiff  re- 
mained in  possession  under  the  agreement  until 
1876,  having  expended  about  150/.  in  improve- 
ments. In  1876,  being  threatened  with  an  action 
of  ejectment  by  the  legal  personal  representative 
of  S.,  who  had  died,  he  commenced  an  acti9n  for 
specific  performance  of  the  agreement,  and  there 
being  no  statement  of  defence  or  counter-claim, 
asked  at  the  bar  for  a  declaration  that  he  was 
entitled  to  a  lease  for  the  unexpired  residue  of 
the  defendant's  term,  less  one  dav  : — Held,  that 
the  plaintiff  was  entitled  to  the  declaration 
asked  for.  But  held  on  appeal  by  Jessel,  M.  R., 
and  Bramwell,  L.  J.  (dubitante  Baggallay,  L.  J.), 
that  he  was  entitled  only  to  an  underlease  for 
the  residue  of  the  term  less  one  day,  if  he  should 
so  long  live.  Kusel  v.  Watson,  11  Ch.  D.  129  : 
48  L.  J.,  Ch.  413  ;  27  W.  R.  714— C,  A, 
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An  agreement  to  take  a  lease  of  a  house,  if  put 
into  thorough  repair,  and  the  drawing-rooms 
**  handsomely  decorated  according  to  the  present 
style,"  is  too  uncertain  for  the  court  to  enforce. 
Taylor  v.  Portingtony  7  De  G.,  M.  &  G.  328, 

Where  terms  for  letting  farms  provided  that 
all  materials  required  for  buildings  proposed  to  be 
built,  or  that  might  thereafter  be  built,  should  be 
led  at  the  expense  of  the  tenant ;  that  the  land- 
lord should  drain,  the  tenant  leading  tiles  ;  that 
gates,  buildings,  "&c."  should  be  left  in  repair 
by  the  tenant,  the  landlord  finding  new  gates 
when  required ;  that  the  landlord  reserved  to 
himself  all  customary  rights  and  reservations, 
such  as  liberty  to  cut  and  plant  timber,  search 
for  and  work  mines  or  minerals,  "  &c."  allowing 
the  tenant  for  any  reasonable  damages  : — Held, 
that  these  stipulations  did  not  render  the  agree- 
ment uncertain,  so  as  to  be  incapable  of  being 
enforced  specifically.  Parker  v.  Tas-well,  2  De 
G.  &  J.  559  ;  27  L.  J.,  Ch.  812 ;  4  Jur.,  N.  S. 
1006. 

A.,  by  contract  in  writing,  agreed  with  B.  to 
take  a  lease  of  "  those  two  seams  of  coal,  known 
as  the  two-feet  coal  and  the  three-feet  coal,  lying 
under  lands  hereafter  to  be  defined  in  the  Bank 
End  estate,"  and  B.  agreed  to  let  to  A.  "the 
before-mentioned  seams  of  coal :  " — Held,  that 
the  contract  was  sufficiently  definite  to  enforce, 
and  that  the  true  construction  of  it  was,  that  the 
boundaries  of  the  estate,  which  consisted  of 
about  twenty-seven  acres,  were  to  be  thereafter 
defined.  Hey  wood  v.  CopCy  25  Beav.  140;  27 
L.  J.,  Ch.  468. 

No  Bate  for   Commenoement   of  Term.]— A 

memorandum  of  agreement  for  a  lease  did  not 
specify  the  date  when  the  lease  was  to  com- 
mence : — Held,  that  the  lease  was  to  commence 
on  the  date  of  the  agreement  itself,  and  specific 
performance  of  the  agreement  was  ordered  ac- 
cordingly, with  damages.  Jaque^  v.  Millar,  6 
Ch.  D.  153  ;  47  L.  J.,  Ch.  544  ;  37  L.  T.  161  ;  25 
W.  R.  846. 

Action  for  specific  performance  of  an  agree- 
ment to  take  a  lease  of  a  house.  In  order  to 
take  the  case  out  of  the  Statute  of  Frauds  the 

Slaintiff  relied  on  a  letter,  written  by  the  defen- 
ant,  in  which  "  the  term  "  was  stated  to  be  for 
"  twelve  years,"  but  the  day  of  the  commence- 
ment of  the  term  was  not  mentioned ;  and  in 
the  same  letter,  referring  to  certain  covenants, 
the  defendant  "  suggested  that  they  be  similar  to 
those  contained  in  A.'s  lease  :  *' — Held,  that  there 
never  was  any  concluded  agreement  between  the 
parties.     CartwrigU  v.  Millar,  36  L.  T.  398. 

Specific  performance  will  not  be  enforced  of 
an  agreement  to  grant  a  lease  where  no  time  for 
the  commencement  of  the  lease  is  fixed  by  the 
agreement,  and  the  mere  fact  that  the  agree- 
ment itself  is  dated  does  not  fix  the  time  for 
such  commencement.  Jaquet  v.  MUlar  (6 
Ch.  D.  153)  disapproved  of;  Blore  v.  Sutton 
(3  Mer.  237)  explained.  Marshall  v.  JBerridge, 
19  Ch.  D.  233  ;  51  L.  J,,  Ch.  329  ;  45  L.  T.  599  ; 
30  W.  R.  93  ;  46  J.  P.  279— C.  A. 

An  executory  agreement  in  writing  to  grant  a 
lease  for  a  term  of  years,  which  does  not  state 
the  date  from  which  the  term  is  to  commence, 
is  not  sufficiently  definite  to  satisfy  the  Statute 
of  Frauds  and  cannot  be  enforced,  and  the  mere 
fact  of  the  agreement  being  dated  does  not  shew 
from  what  date  the  lease  is  to  run.  Wyse  v. 
Bussell,  11  L.  R.,  Ir.  173. 


Who  may  Enforoe.] — A  lessee  of  a  house 
agreed  to  sub-let  two  rooms  for  a  part  of  his 
term,  taking  a  fine ;  he  afterwards  became  bank- 
rupt and  his  trustee  disclaimed  the  lease.  The 
landlord  commenced  an  action  of  ejectment 
against  the  sub-lessee.  The  sub-lessee  filed  his 
bill  to  restrain  the  action,  and  to  compel  the 
landlord  to  grant  him  a  lease  according  to  the 
terms  of  his  agreement  with  the  first  lessee.  The 
provisions  of  the  agreement  differed  from  those 
of  the  lease : — Held,  that  the  sub-lessee  had  no 
equity  to  enforce  the  provisions  of  the  agree- 
ment against  the  landlord.  Taylor  v.  Gillott^ 
20  L.  R.,  Bq.  682 ;  44  L.  J.,  Ch.  740  ;  32  L.  T. 
795  ;  24  W.  R.  65, 

Against  whom  Enforoeable.] — A  lessee  of  pre- 
mises covenanted  with  his  under-lessees  of  part, 
that  in  case  he  obtained  an  extension  of  the 
term  or  a  renewal  of  his  lease,  he  would  give  to 
the  under-lessees  a  like  renewal  or  extension  of 
his  under-term.  A  lease  was  subsequently  taken 
from  the  g^und  landlord  for  an  extended  term 
in  the  name  of  a  trustee  for  the  separate  use  of 
the  lessee*s  wife.  The  under-lessees  filed  a  bill 
against  the  lessee,  his  wife,  and  her  trustee, 
charging  that  the  extended  lease  had  been  taken 
in  a  trustee's  name,  in  order  to  defeat  their 
rights  under  the  lessee's  covenant,  and  praying 
that  the  wife  and  her  trustee  might  be  decreed 
to  grant  an  underlease  to  the  plaintiffs  for  the 
extended  term  : — Held,  that  the  relief  sought 
could  not  be  given,  as  the  suit  was  virtually  one 
for  specific  performance  against  persons  who 
wei'e  not  parties  to  the  original  covenant  or 
contract  to  renew  the  underlease.  L'wmley  t, 
Twinu,  28  L.  T.  157  ;  21  W.  R.  319. 

The  owner  of  six  leasehold  houses  agreed  in 
writing  to  let  one  of  them,  numbered  737,  to  a 
tradesman,  the  agreement  saying  nothing  about 
a  restrictive  covenant.  On  the  same  day  he 
also  agreed  to  let  another  of  the  houses,  num- 
bered 735,  to  a  grocer,  and  he  agreed  with  him 
that  the  business  of  a  grocer  should  not  be 
carried  on  in  any  of  the  other  five  houses.  After- 
wards he  contracted  to  sell  the  house  No. '737 
and  a  third  house  numbered  739,  to  T.,  also  a 
grocer,  and  the  agreement,  which  was  in  writing 
and  dated  the  6th  of  July,  1870,  contained 
nothing  about  a  restrictive  covenant,  but  an  un- 
derlease was  prepared  and  engrossed  which  did 
contain  a  covenant  that  the  premises  should  not 
be  used  for  a  grocer's  business.  An  appointment 
was  made  for  the  execution  of  the  underlease 
and  counterpart  on  a  certain  day ;  but.  on  the 
previous  evening  T.  died  suddenly,  intestate.  It 
was  stated,  but  on  the  plaintiff's  evidence  only, 
that  after  the  written  agreement  of  the  6tli  of 
July,  and  before  T.'s  dca&,  T.  verbally  agreed  to 
the  insertion  of  the  restriction,  and  there  was 
other  evidence  that  he  was  prepared  to  execute 
a  counterpart  of  the  engrossment.  It  having 
been  shewn  that  the  insertion  of  such  a  restric- 
tion would  considerably  diminish  the  value  of 
the  property  : — Held,  that  the  administrator  of 
the  intestate  could  not  be  compelled  to  execute  a 
counterpart  of  a  lease  containing  such  a  restric- 
tion. Snelling  v.  Thomas,  17  L.  R.,  £q.  303 ;  43 
L.  J.,  Ch.  506. 

The  written  agreement  of  the  6th  of  July 
stipulated  that  the  property  should  be  bought 
"  subject  to  the  existing  tenancies."  The  plidn- 
tiff  aUeged  that  on  the  6th  of  July  the  lessee  of 
the  house  No.  737  was  under  an  agreement  to 
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consent  to  a  restrictive  covenant,  and  in  proof 
of  this  the  connterpart  of  a  lease,  bearing  date 
the  day  before  the  agreement  of  the  6th  of 
July,  was  produced,  containing  such  a  covenant. 
It  having  oeen  shewn  that  the  lease  was  ante- 
dated and  was  not  in  fact  executed  till  after  the 
6th  of  July,  1870  : — Held,  that  the  administrator 
was  not  by  this  clause  bound  to  execute  the 
counterpart  of  a  lease  containing  the  restriction. 
lb. 


Part  Performanoe.] — ^A.,  a  tenant  in  posses- 
sion, filed  a  bill  against  B.  for  the  specific  per- 
formance of  a  parol  agreement  for  a  lease  of 
thirty  years.  A.  had  contracted  to  sub-let,  and 
his  sub-lessee  had  expended  money  in  altera- 
tions and  repairs  with  the  knowledge  and  ap- 
proval 6t  B.  : — Held,  that  the  outlay  by  the  sub- 
lessee was  as  much  a  part  performance  of  the 
agreement  as  if  made  by  A.,  who  was  therefore 
entitled  to  specific  peiformance.  Williams  v. 
JScaru,  19  L.  R.,  Eq.  647  ;  44  L.  J.,  Ch.  319  ;  32 
L.  T.  359  ;  23  W.  R.  466. 

Will  Prevent  the  Statute   of  Frauds 


being  Pleaded.] — The  Statute  of  Frauds  cannot 
be  pleaded  to  a  verbal  agreement  to  allow  the 
occupation  of  a  leasehold  house  for  life  on  pay- 
ment merely  of  ground  rent,  rates,  and  taxes,  if 
there  has  been  a  part  performance  by  posses- 
sion under  the  agreement  and  the  agreement 
has  affected  the  moide  of  living  of  the  occupying 
party.  Coles  v.  Pilkington,  19  L.  R.,  Eq.  174  ; 
44  L.  J.,  Ch.  381  ;  31  L.  T.  423  ;  23  W.  R.  41. 

Delay,  effect  of.] — A  plaintiff  filed  a  bill  for 
specific  performance  of  an  agreement  to  grant  a 
lease  of  certain  coal  mines,  entered  into  on  the 
28th  February,  1872.  A  dispute  arose  as  to  the 
terms  of  the  agreement,  and  on  the  26th  Sep- 
tember, 1872,  the  defendant  gave  the  plaintiff 
notice  that,  unless  he  acquiesced  in  his  views,  he 
should  rescind  the  contract,  and  on  the  29th 
October  following,  the  defendant  stated  his  in- 
tention of  abiding  by  that  notice.  On  the  4th 
November,  1872,  the  plaintiff's  solicitor  wrote 
to  the  defendant's  solicitor  that  he  was  instructed 
to  file  a  bill  for  specific  peif ormance  of  the  con- 
tract. The  bill  was  not  filed  until  the  2nd 
April,  1873  : — Held,  that  the  effect  of  the  notice 
of  September,  1872,  was  to  put  the  parties  at 
arms'  length,  and  that  the  plalhtiff,  if  he  in- 
tended to  insist  on  his  rights,  ought  to  have  pro- 
ceeded at  once,  and  that  the  delay  in  filing  the 
bUl  was  fatal  to  the  application  for  specific  per- 
formance. Huxham  v.  Llewellyn^  28  L.  T.  577  ; 
21  W.  R.  570. 

In  1855  A.  agreed  with  B.  that,  **  in  the 
event  of  B.  marrying  his  daughter,"  he  would 
grant  him  a  ninety-nine  years'  lease  of  a  shop  at 
C.  "  should  he  at  any  time  require  it,"  at  a  rent 
of  30Z.  per  annum.  B.  was  let  into  possession  of 
the  shop  and  married  A.'8  daughter,  and  duly 
paid  the  rent  to  A.  and  his  assigns  until  March, 
1874,  when  his  then  landlord  gave  him  notice  to 
quit.  On  a  bill  for  specific  performance  of  the 
agreement  : — Held,  that  B.  by  his  laches  and  his 
acts  had  precluded  himself  from  the  relief  to 
which  he  might  have  been  entitled.  Davenport 
V.  Walher,  34  L.  T.  168. 

At  the  expiration  in  July,  1857,  of  a  lease 
under  which  by  assignment  he  was  in  possession 
of  property,  B.  signed  an  agreement  to  accept 
from  A.  a  new  lease  for  thirty-one  years,  at  the 
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same  rent  as  was  reserved  by  the  old  lease,  and 
payment  of  600Z.  on  the  day  fixed  for  completion 
(Ist  August,  1857),  with  interest  if  the  lease 
should  not  be  completed  on  the  day  fixed.  A 
draft  lease  was  sent  to  B.  for  his  approval,  but 
was  not  returned,  and  no  steps  were  taken  by  A. 
to  press  for  completion.  B.  remained  in  posses- 
sion and  paid  rent,  but  no  payment  of  the  600Z. 
or  interest  was  ever  made  or  demanded.  In  1871 
A.  died.  On  a  bill  by  her  legal  personal  repre- 
sentative : — Held,  that  as  B.'s  possession  and 
payment  of  rent  must  be  referred  to  the  new 
agreement,  and  not  to  a  holding  over  after  the 
expiration  of  the  former  lease,  the  lapse  of  time 
did  not  operate  as  a  bar  to  specific  periormance, 
which  was  accordingly  decreed,  with  interest  on 
the  600Z.  from  the  1st  of  August,  1857.  Shep- 
heard  y.Walki^r,  20  L.  R.,Eq.  659  ;  44  L.  J.,  Ch. 
648  ;  33  L.  T.  47  ;  23  W.  R.  903. 

The  fixed  rule  of  equity  that  specific  perform- 
ance of  an  agreement  for  a  lease  will  not  be 
granted  after  a  long  lapse  of  time  will  not  be 
relaxed  merely  on  account  of  possession  and  pay- 
ment of  rent  during  the  whole  of  such  tune. 
Powia  V.  Dynevor  {Lord)^  35  L.  T.  940. 

In  1844  the  plaintiff  verbally  agreed  with  the 
agent  of  a  predecessor  in  title  of  D.,  to  build  a 
shop,  and  hold  the  same  on  lease  at  a  rent  of  5«. 
per  annum.  The  plaintiff  built  the  shop  and 
occupied  and  paid  rent  for  it  up  to  the  time  of 
action  brought,  but  no  lease  was  executed,  nor 
were  negotiations  for  a  lease  had.  In  1876,  the 
plaintiff  sued  D.  for  specific  pelformance : — 
Held,  that  specific  performance  ought  not  to  be 
decreed.    Jo, 

Consent  of  Landlord  to  Asiignment  not  ob- 
tained.]— To  a  suit  for  specific  performance,  by 
the  purchaser  against  the  vendor  of  a  leasehold 
interest  it  is  not  a  defence  that  the  lease  con- 
tains a  covenant  against  alienation^  without  the 
consent  of  the  landlord,  and  that  it  does  not 
appear  that  the  consent  of  the  Umdlord  has  been 
obtained.    Leitch  v.  Simpson^  5  Ir.  R.,  Eq.  613. 

The  defendant,  having  agreed  to  take  an  as- 
signment of  an  underlease  from  the  plaintiff, 
found  on  examining  the  lease  that  it  contained 
a  covenant  by  the  plaintiff  not  to  underlet  with- 
out the  consent  of  the  lessor,  the  lessor  agreeing 
not  to  withhold  his  consent  from  any  assignment 
to  a  respectable  and  responsible  person  : — Held, 
that  the  fact  that  the  lessor's  consent  had  not 
been  obtained  at  the  time  of  the  agreement  to 
take  an  assignment  was  not  enough  to  enable 
the  defendant  to  resist  a  claim  for  specific  per- 
formance. Hyde  v.  Warden,  3  Ex.  D.  72;  47 
L.  J.,  Ex.  121 ;  37  L.  T.  567— C.  A. 

The  lessee  of  three  acres  of  land  agreed  in 
January,  1874,  to  let  one  acre  to  the  plaintiff  for 
the  whole  of  the  residue  of  his  term,  and  he 
agreed  also  to  sell  to  the  plaintiff  his  interest  in 
the  whole  three  acres  at  any  time  within  five 
years  from  the  date  of  the  agreement.  The 
lease  contained  a  covenant  by  tiie  lessee  not  to 
assign  the  property,  or  to  part  with  the  posses- 
sion of  it,  or  any  part  of  it,  without  the  written 
consent  of  the  lessor.  The  plaintiff  was  not,  in 
fact,  aware  of  this  covenant.  He  was  let  into 
possession  of  the  one  acre,  and  he  laid  out  money 
upon  it,  and  also  upon  adjoining  property  of  his 
own  with  the  view  of  occupying  the  two  together. 
The  lessor  was  aware  of  this  expenditure.  In 
October,  1877,  the  lessee,  without  the  plaintiff's 
knowledge,  surrendered  the  lease  to  the  lessor, 
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in  exchange  for  a  new  lease  for  a  longer  term  of 
the  three  acres  together  with  other  property. 
The  new  lease  contained  a  similar  covenant  by 
the  lessee  not  to  assign,  &c.,  without  licence. 
In  November,  1877,  the  plaintiff  gave  the  lessee 
notice  of  his  desire  to  exercise  his  option  to  pur- 
chase his  interest  under  the  original  lease  in  the 
three  acres.  The  lessee  declined  to  perform  his 
agreement,  on  the  ground  that  the  lessor  refused 
to  give  his  licence  to  an  assignment.  The  plaintiff 
brought  the  action  against  the  lessee  and  the 
lessor,  claiming  specific  performance  of  the 
agreement  by  the  lessee,  and  to  compel  the  lessor 
to  give  his  licence,  on  the  ground,  inter  alia,  that 
he  had  acquiesced  in  the  plaintiff*s  expenditure 
knowing  that  he  was  acting  in  the  mistaken 
belfef  that  the  lessee  was  able  to  assign  the  pro- 
perty to  hiuL  It  appeared  that  tiie  lessor  was 
not,  when  the  plaintiff's  expenditure  was  in- 

^  curred,  aware  of  the  existence  of  the  lessee's 
covenant  not  to  assign  without  licence  : — Held, 

.  that  the  lessee  could  not  be  compelled  to  per- 
form his  agreement,  inasmuch  as  his  doing  so 
would  involve  a  breach  of  his  prior  covenant  not 
to  assign  without  licence,  for  that,  as  the  plain- 
tiff was  seeking  to  treat  the  original  lease  as  still 
subsisting  for  one  purpose,  he  must  treat  the 
covenant  not  to  assign  contained  in  it  as  still 
subsisting.  Williruftt  v.  Barbery  16  Ch.  D.  96  ; 
43  L.  T.  95  ;  28  W.  R.  911. 

Held,  also,  that  inasmuch  as  the  lessor  was 
ignorant  of  hisown  rights,  and  there  was  nothing 
tx)  shew  that  he  knew  that  the  plaintiff  had  been 
acting  in  ignorance  of  his  legal  rights,  the  lessor 
could  not  be  coinpelled  to  give  his  licence  to  as- 
sign to  the  plaintiff.    lb, 

Insolyenoy  of  Tenant.]— Insolvency  is  a  good 
ground  upon  which  the  court  will  refuse  specific 
performance  of  an  agreement  to  grant  a  lease  ; 
but  there  must  be  proof  of  general  insolvency ; 
and  a  particular  default  in  the  payment  of  rent 
to  the  landlord  of  the  premises  last  occupied  by 
the  person  contracting  for  the  lease,  will  not 
disentitle  him  to  the  specific  performance  of  the 
contract,  when  there  is  the  testimony  of  unex- 
ceptionable witnesses  to  his  responsibility,  yieale 
V.  Mackenzie,  1  Keen,  474. 

Bights  of  Tenant's  Assignee.]— It  is  no 

defence  to  a  bill  filed  against  a  landlord  for 
specific  performance  of  an  agreement  for  a 
farming  lease,  by  a  person  to  whom  the  benefit 
of  the  agreement  has  been  assigned,  that  the 
party  wi&  whom  the  landlord  contracted  has 
become  insolvent,  provided  the  assignee  is  sol- 
vent, and  in  a  condition  to  enter  into  the  usual 
covenants,  and  there  is  no  evidence  that  the 
contract  was  entered  into  upon  considerations 

Sersonal  to  the  assignor.     Crosbis  v.  Tookey  1 
[ylne  &  K.  431. 

When  a  landlord  agrees  to  grant  a  lease  to  A., 
his  executors  and  assigns,  upon  certain  condi- 
tions, and  A.  assigns  his  intei^  in  the  contract 
to  B.,  and  then  becomes  bankrupt,  B.,  on  per- 
forming the  conditions,  has  a  ri^t  to  enforce 
the  agreement  specifically,  notwithstanding  his 
assignor's  bankruptcy;  and  this  right  is  not 
affected  by  a  proviso,  that,  in  case  of  the  bank- 
ruptcy of  A.,  the  landlord  shall  have  power  to 
re-enter  and  sell  the  benefit  of  the  contract  and 
the  premises,  and  hold  the  proceeds,  subject  to 
his  own  claims,  for  the  use  of  A.'s  estate.  Mor* 
gan  v.  Rhodes,  1  Mylne  &  E.  435, 


Damages  in  addition  to  Bpoeifio  PerUvrmauee.] 

— The  plaintiff  agreed  with  the:defendantto  take 
a  lease  of  premises  belonging  to  the  defendant 
for  the  purpose,  as  the  def  en&nt  knew,  of  carry- 
ing on  a  trade  which  the  plaintiff  was  about  to 
commence.  In  consequence  of  his  wilful  refusal 
to  fulfil  his  agreement,  the  plaintiff  was  unable 
for  fifteen  weeks  to  commence  his  trade  : — ^Held, 
that,  in  addition  to  judgment  for  specific  per- 
formance of  the  agreement,  damages  must  be 
awarded  in  respect  of  the  loss  of  profits  from  his 
trade  during  the  fifteen  weeks ;  and  250Z.  damages 
were  awarded.  Jaques  v.  Miliar ,  6  Ch.  D.  153  ; 
47  L.  J.,  Oh.  544  ;  57  L.  T.  161  ;  25  W.  R.  846. 

Costs  in  Suits.] — ^A.,  having  agreed  to  grant  a 
lease  to  B.,  died  before  granting  it,  leaving  an 
infant  heir.  B.  filed  a  biU  against  the  infant  for 
specific  performance,  which  was  decreed  : — Held, 
that  each  party  should  bear  his  own  costs.  LongU 
notto  V.  Morss,  26  L.  T.  828. 

A  lessor  by  his  will  subsequent  to  the  date  of 
the  lease  devised  the  property  to  hid  infant  sons. 
The  right  of  the  plaintiff  to  maintain  the  suit 
was  not  disputed :  the  only  question  in  the  cause 
related  to  the  costs : — Held,  that  the  parties 
should  abide  their  own  costs.  White  ▼.  Beck, 
6  Ir.  R.,  Eq.  63  ;  20  W.  fi.  276. 

Bight  of  Plaintiff  when  Defendant  absconds.] 
— ^Af ter  a  decree  for  the  specific  performance  of 
an  agreement  by  the  defendant  to  take  a  lease, 
and  for  payment  by  him  of  the  costs. and 
damages,  he  absconded : — Held,  that  the  plain- 
tiff was  entitled  to  an  order  rescinding  the  con- 
tract Watson  V.  Coa,  15  L.  R.,  Eq.  219  ;  42 
L.  J.,  Oh.  279  ;  27  L.  T.  814  ;  21  W.  R.  310. 

By  Maadamns.]— The  17  &  18  Vict,  c  125, 
s.  68,  which  gives  an  action  for  a  mandamus  '^  to 
fulfil  any  duty  in  the  fulfilment  of  which  the 
plaintiff  is  personally  interested,"  does  not  apply 
to  a  personal  contract,  and,  th^«f  ore,  a  decUra- 
tion  on  an  agreement  for  the  lease  of  a  house, 
claiming  a  vmt  of  mandamus  commanding  the 
defendant  to  prepare  a  lease  in  aooordanoe  with 
the  agreement,  is  bad  on  demurrer.  Benson  v. 
Paul  or  Paull,  6  EL  &  BL  273  ;  25  L.  J.,  Q.  B. 
274  ;  2  Jur..  N.  S.  425. 
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1.  Requisites  of. 

Btetntoxy  Proviiions.]— By  44  &  45  Vict  c.  41, 
numerous  and  most  important  alterations  are 
effected  in  the  law  on  this  eubject. 

Intention  of  Partloa.] — Whether  an  instra- 
ment  is  to  be  constmed  as  a  lease  or  an  agree- 
ment depends  npon  the  intention  of  the  parties, 
to  be  collected  from  the  instrument  itself,  and 
the  nature  of  the  subject-matter,  without  letei- 
ence  to  any  extrinsic  circumstances  or  subsequent 
acts  of  the  parties.  Doe  d.  Morgan  y.  Powell, 
8  Scott,  N.  R.  687  ;  7  M.  &  G.  980 ;  14  L.  J., 
C.  P.  5  ;  8  Jut.  1123 ;  8.  P.,  Morgan  d.  Jhwding 
Y.  Bistelly  3  Taunt.  65. 

An  instrument  is  not  a  demise,  although  it 
contains  the  usual  words  of  demise,- if  its  con- 
tents shew  that  such  was  not  the  intention  of 
the  parties.     Taylor  y.  Caldwell,  3  B.  &  S.  826. 

A  olause  for  a  future  lease  does  not  of  itself 
necessarily  intend  that  the  instrument  must  be 
only  an  agreement  for  a  lease,  if  the  intention 
of  the  parties  appears  to  be  otherwise.  Poole  y. 
JBentley,  12  East,  168  ;  2  Gamp.  286. 

Power  to  Lease.] — ^When  it  appears,  upon  the 
face  of  an  instrument,  that  the  party  intending 
to  demise  has  no  power  to  demise,  the  instru- 
ment is  not  a  lease.  Hayward  y.  Haswell,  I 
N.  &  P.  411  ;  6  A.  &  E.  265 ;  W.,  W.  &  D.  158  ; 
1  Jur.  54. 

Words  of  Present  Demise.] — ^A  memorandum 
of  an  agreement  to  let,  which  contains  words  of 
present  demise,  and  sufficiently  ascertains  the 
terms  of  the  intended  tenancy,  will  operate  as  a 
present  demise,  although  it  proYides  for  the  pre- 
paration of  a  future  lease.  Warman  y.  Faithful^ 
3  N.  &  M.  137  ;  5  B.  &  Ad.  1042  ;  S,  P.,  Doe  d. 
Jackson  y.  AsJibumer,  5  T.  R.  163. 

B.  being  wrongfully  dispossessed  of  premises, 
executed  the  following  deed  : — "  Be  it  remem- 
bered that  B.  hath  let,  and  by  these  presents 
doth  demise  to  F.  (the  premises),  as  now  held 
by  W.  F.,  for  the  full  term  of  twenty-one  years, 
to  commence  the  1st  day  of  May  or  the  1st  day 
of  NoYember,  whicheYer  first  happens  after  B. 
recoYers  the  lands  from  the  heirs,  Sec,,  F.  coyc- 
nanting  and  agreeing,  on  the  foregoing  condi- 
tions, to  pay  to  B.  the  sum  of,  &c.  Leases  with 
power  of  distress,  and  clauses  of  re-entry,  and 
all  other  clauses  usual  between  landlord  and 
tenant,  to  be  drawn  and  signed  at  the  request  of 
either  party  as  soon  as  B.  recovers  the  lands," 
&c. : — Held,  that  this  instrument  operated  as  a 
present  demise.  Barry  y.  Nugent,  3  Dougl.  179 ; 
5  T.  R.  165,  n. 

What  eonetttntei  an  actual  Demise.]— An  in- 
strument dated  in  March,  1798,  whereby  the 
landlord  agreed  to  let,  and  also,  upon  demand, 
to  execute  to  the  tenant  a  lease  of  a  farm  ;  and 
the  tenant  agreed  to  take,  and,  upon  demand,  to 
execute  a  counterpart  of  a  lease  of  the  farm 
from  the  6th  of  April,  1798,  for  fifteen  years, 
under  a  certain  yearly  rent,  which  lease  was  to 
contain  the  usual  covenants,  and  an  agreement 
for  re-entry  in  case  of  nonpayment  of  rent,  and 
also  the  further  covenants,  &c. ;  and  the  agree- 
ment was  to  bind  until  the  lease  was  executed, 
is  a  present  demise,  and  therefore  requires  a 
lease  stamp,  the  agreement  for  a  future  lease, 
with  further  covenants,  being  for  the  better 


security  of  the   parties.     Doe   d.    Walker  y* 
Groves,  16  East,  244. 

Agreement  for  a  lease,  with  stipulations  for  the 
lessee  to  commence  with  laying  out  a  consider- 
able sum  on  the  premises  (the  lease  to  oontcdn 
certain  specified  covenants),  *^  and  in  the  mean- 
time, until  such  lease  shall  be  executed,  to  pay 
rent,  and  to  hold  the  same  premises  subject  to 
the  coYcnants  aboYe  mentioned,"  amounts  to  an 
actual  demise.  Pinero  y.  Judson,  6  Bing.  206  ; 
3  M.  &;  P.  497. 

"  G.  F.  does  this  day  agree  to  let  to  J.  S.  three 
cottages  for  ten  years ;  he  further  agrees  to  build 
a  brewhonse  and  make  a  cellar,  at  the  rent  of 
35Z. :  he  agrees  to  pay  the  ground-rent,  and  has 
this  day  received  4Z.  from  J.  S.,  in  earnest,"  is 
an  actual  demise,  and  not  an  agreement  for  a 
lease.  Stanifortk  v.  Fox,  7  Bing.  690  ;  5  M.  & 
P.  689. 

A  memorandum  haying  a  lease  stamp,  by 
which  A.  agrees  to  let  B.  lands  mentioned  in 
an  annexed  abandoned  lease  from  A.  to  C.  npon 
the  conditions,  agreements,  &c.,  contained  in  the 
same  lease,  and  by  which  A.  and  B.  bind  them- 
selves to  execnte  a  lease  similar  to  such  alxin- 
doned  lease,  is  itself  a  valid  lease.  Pearoe  y. 
Cheslyn,  5  N.  &  M.  652  ;  4  A.  &  E.  225  ;  1  H.  & 
W.  768. 

"  Sept.  21,  1829.— K.  agrees  to  let,  and  P.  to 
take  a  house  in  its  unfinished  state,  for  the  term 
of  sixty  years,  being  the  whole  term  that  E.  has 
the  same  leased  to  him,  at  the  rent  of  525Z.,  pay- 
able quarterly,  the  first  payment  for  the  half- 
quarter  at  Christmas  next :  P.  to  insure  the  pre- 
mises, and  to  haye  the  benefit  of  an  insurance 
lately  paid :  a  lease  and  counterpart  to  be  pre- 
pared at  the  expense  of  P.,  and  to  contain  all 
the  clauses,  coyenants,  and  agreements  K.  entered 
into  in  the  lease  granted  to  him,"  is  an  actual 
demise,  and  not  a  mere  agreement  for  a  lease. 
Doe  d.  Pearson  y.  Ries,  8  Bing.  178  ;  1  M.  & 
Scott,  259. 

The  defendant  held  premises  under  a  lease  from 
H.  at  a  certain  rent ;  and  entered  into  an  agree- 
ment with  N.  for  the  sale  of  all  the  household 
furniture,  ^.,  on  the  premises,  for  a  certain  sum 
to  be  paid  by  instalments,  coyenanting,  on  pay- 
ment of  the  whole  of  the  purchase-money,  to 
demise  the  premises  to  N.  for  twenty-fiye  years ; 
the  lease  to  contain  the  like  coyenants  on  the 
part  of  N.,  as  were  contained  in  the  lease  under 
which  the  defendant  held.  The  agreement  also 
contained  a  ooYenant  that  N.  should,  in  the  mean- 
time, and  until  such  lease  should  be  g^ranted,  pay 
the  rent  and  perfoim  all  the  coyenants  which 
would  be  to  be  performed  by  him  in  case  the 
lease  was  actually  granted ;  with  a  power  of  dis- 
tress for  non-payment  of  the  rent.  N.  was  let 
into  immediate  possession  under  this  agreement, 
and  paid  rent : —  Held,  that  the  agreement 
amounted  to  a  present  demise.  Hancock  y. 
Cajfyn,  1  M.  &  Scott,  521 ;  8  Bing.  358. 

A  party  seised  in  fee  of  premises,  agreed,  with 
eight  other  persons,  to  conyey  to  them  in  trust 
for  the  inhabitants  of  a  parish,  to  hold  from  the 
Lady-day  then  next  ensuing,  for  the  term  of 
ninety-nine  years,  at  a  specified  rent,  payable 
half-yearly.  The  agreement  then  contain^  co- 
yenants by  the  lessees  to  pay  the  rent,  taxes,  &c., 
and  to  keep  the  premises  in  repair,  and  by  the 
lessor  for  quiet  enjoyment ;  and  also  a  proyiso 
for  the  execution  of  a  lease  containing  the  usual 
coyenants,  to  be  executed  before  a  day  specified ; 
and  another,  that  the  lessees,  or  their  successors, 
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should  have  the  option  of  purchasing  the  fee- 
simple  in  the  soil : — ^Held,  that  this  instrument 
amounted  to  an  actual  demise,  and  was  not  a 
mere  agreement  idt  a  lease.  Alderman  v.  Neate^ 
4  M.  &  W.  704  ;  1  H.  &  H.  369  ;  3  Jur.  171. 

The  plaintiff,  by  letter,  offered  to  take  a  farm 
of  the  defendant  at  a  certain  specified  term  and 
rent ;  the  crops  to  be  valued,  and  a  lease  to  be 
prepared  at  the  plaintiff's  expense ;  the  whole  to 
be  subject  to  a  certificate  of  the  plaintiff's 
solvency.  The  defendant,  having  received  the 
certificate,  by  letter  accepted  the  plaintiff  as 
tenant,  on  the  terms  proposed :  the  valuation  was 
deferred  from  time  to  time ;  but  the  plaintiff,  on 
paying  lOOZ.  towards  the  amount,  was  let  into 
possession : — Held,  that  the  letters  of  the  plaintiff 
and  defendant  (at  all  events,  as  explained  by  the 
above  circumstances,  and  some  admissions  made 
by  the  plaintiff  after  a  distress)  constituted  an 
actual  demise,  on  which  the  defendant  was 
authorized  to  distrain  for  rent  in  arrear,  and  not 
a  mere  agreement  for  a  lease.  Chapman  v. 
Bluck,  4  Bing.  N.  C.  187  ;  5  Scott,  513  ;  1  Am. 
15 ;  2  Jut.  206. 

A  tenant  being  in  possession  under  a  demise 
for  three  years,  ending  Michaelmas,  1836,  at  a 
rent  payable  at  Michaelmas,  the  landlord  and 
tenant  agreed  as  follows: — "Memorandum  of 
agreement,  made  13th  December,  1834,  P.,  the 
landlord,  agrees  to  let  the  farm  to  B.,  the  tenant, 
for  fourteen  years,  determinable  at  the  end  of 
seven  years,  with  twelve  months'  notice  (not 
stating  the  commencement),  at  the  yearly  rent 
of  20^,  payable  half-yearly ;  a  lease  to  be  drawn 
upon  the  usual  terms  by  T.,  and  B.  agrees  to  take 
it  upon  the  said  terms  :" — Held,  a  present  lease, 
commencing  on  December  13th,  1834.  Doe  d. 
Phillip  V.  Beniamiin,  9  A.  &  ¥•  644  ;  1  P.  &  D. 
440  ;  2  W.,  W.  &  H.  96. 

By  an  instrument  under  seal,  and  stamped  with 
a  lease  stamp,  W.,  in  consideration  of  the  rents, 
covenants  and  agreements  reserved  on  the  part 
of  C,  to-  be  paid,  performed  and  observed,  co- 
venanted, promised  and  agreed  with  C,  that  she, 
W.,  her  heirs  or  assigns,  should  and  would,  at  any 
time  during  the  term  thereinafter  agreed  to  be 
demised,  upon  request  made  to  her  or  them  in 
writing  under  the  hand  of  C,  for  that  purpose, 
grant  and  execute  to  C. ;  and  C.  consented  and 
agreed  to  accept  and  execute  a  counterpart  of  a 
demise  or  lease  of  premises  therein  described, 
for  the  term  of  twenty-one  years  from  a  day  past, 
determinable  as  thereinafter  mentioned,  at  a 
certain  rent,  payable  quarterly;  and  C.  cove- 
nanted to  lay  out  a  sum  in  repairing,  painting, 
&c. ;  and  it  was  agreed,  that  there  should  ^ 
contained  in  the  lease  and  counterpart,  by  and 
on  the  part  of  C,  a  covenant  for  payment  of 
rent,  to  repair,  &c. ;  and  also  a  covenant  for  quiet 
enjoyment,  and  a  power  to  C,  to  determine  the 
tenancy  on  the  lease  at  the  end  of  the  third, 
seventh  or  fourteenth  year  of  the  term  of  twenty- 
one  years,  on  giving  notice : — Held,  an  actual 
demise,  and  not  a  mere  agreement  for  a  future 
lease.  CurliTig  v.  MilU,  7  Scott,  N.  R.  709 ;  6 
M.  &  G.  173  ;  12  L.  J.,  C.  P.  316. 

On  the  28th  of  October,  1843,  the  plaintiff, 
the  defendant,  and  M.,  enteied  into  an  agreement, 
by  which,  after  reciting  that  M.  was  tenant  to 
the  defendant  of  a  house  at  a  rent  of  2bl,  a 
year,  and  had  agreed  to  let  it  to  the  plaintiff  at 
a  rent  of  20^.  a  year  from  24th  of  June,  1844, 
at  which  time  the  defendant  agreed  to  exonerate 
Jd.  from  his  tenancy  on  his  paying  all  rent  up 


to  that  day,  and  to  accept  the  plaintiff  as  tenant 
from  that  period,  at  the  rent  of  20Z.  a  year,  M. 
agreed  to  let  and  the  plaintiff  to  take  the  house 
from  the  date  of  the  agreement  of  the  24th  of 
June  then  next,  at  the  rent  of  20Z.  a  year,  and 
M.  agreed  to  find  all  piaterials  except  lath,  to 
put  up  a  partition  wall,  the  plaintiff  finding  lath 
and  labour.  And  the  plaintiff  agreed  to  take 
the  house  of  the  defendant  from  the  24th  of 
June,  at  the  rent  of  201,  a  year,  and  to  give  or 
take  six  months'  notice  to  quit,  and  the  defendant 
agreed  to  exonerate  M.  from  his  tenancy  on  the 
24th  of  June,  on  his  paying  up  all  'rent  due  to 
that  time.  Immediately  after  the  execution  of 
this  agreement  M.  let  the  plaintiff  into  possession. 
On  the  4th  of  March,  the  defendant  agreed  to  sell 
the  house  to  the  plaintiff,  but  this  agreement  was 
not  carried  into  effect : — Held,  first,  that  the 
instrument  of  28th  of  October,  1843,  amounted 
to  a  lease  by  the  defendant  to  the  plaintiff  from 
24th  of  June,  1844.  Tarte  v.  Darby,  15  M.-&  W. 
601 ;  16  L.  J.,  Ex.  326. 

Held,  secondly,  that  it  was  not  affected  by 
the  subsequent  agreement  for  the  sale  of  the  pre- 
mises,   li.    See  also  eases,  ante,  col.  1315  et  seq. 

Incorporeal  Hereditament.] — ^A  demise  of  an 
incorporeal  hereditament  can  only  be  valid  by 
deed ;  a  demise  by  parol  of  a  right  of  hunting 
and  sporting,  together  with  a  messuage,  is  there- 
fore void.  JBird  v.  Higginson,  4  N.  &  M.  505  ; 
2  A.  &  E.  696  ;  1  H.  &  W.  61.  Afltoied  in  error, 
6  A.  &  E.  824— -Ex.  Ch. 

An  instrument  not  imder  seal,  by  which  land 
is  demised,  and  which  also  attempts  to  demise 
incorporeal  tenements,  is  not  void  by  reason  of 
such  attempt.  Reg.  v.  Hockworthy,  2  N.  &  P. 
383  ;  W.,  W.  &  D.  707  ;  7  A.  &  E.  492. 

For  more  than  Three  Years — Void  nnleei  by 
Deed.]— By  8  &  9  Vict.  c.  106,  s.  3,  a  lease  re- 
quired by  law  to  be  in  toriting  of  any  tenements 
or  heredUaments,  made  after  the  1st  October^ 
1846,  shall  be  void  at  law,  unless  made  by  deed. 

This  statute  is  retrospective  in  its  operation. 
Upton  V.  Towend,  17  C.  B.  60. 

But  it  does  not  apply  to  agreements  for  lettin|f 
turnpike  toUs  under  3  Geo.  4,  c.  126.  Shepherd 
V.  Jfodsman,  18  Q.  B.  316  ;  21  L.  J.,  Q.  B.  63. 

By  a  writing,  not  under  seal,  signed  by  the 
plaintiff  and  the  defendant,  the  plaintiff  agreed 
to  take  of  the  defendant  a  fimn  at  a  yearly  rental,. 
"  the  tenancy  to  commence  from  the  29th  day  of 
September  next,  for  a  term  of  eight  years,  sub- 
ject to  a  lease,"  to  be  drawn  up  by  the  defendant ; 
—Held,  that  there  was  no  contract  by  the  defen- 
dant to  give  the  plaintiff  possession  of  the  fium 
on  the  day  named ;  for  that  possession  was  to  be 
given  only  on  the  commencement  of  a  tenancy 
under  a  lease  for  eight  years,  and  this  agreement 
was  void  as  a  lease,  under  8  &  9  'Vict.  c.  106,  s.  3. 
Drury  v.  Ma&namnra,  5  El.  &  Bl.  612  ;  26  L.  J.,. 
Q.  B.  5  ;  1  Jur.,  N.  S.  1163. 


But  Valid  as  Agreements.] — ^A.  and  B.^ 


after  8  &  9  Vict.  c.  106  came  into  operation, 
executed  a  written  instrument,  by  which  A. 
agreed  to  let  and  B.  to  hire  land  for  a  term  ex- 
ceeding three  years,  at  a  rent  payable  monthly. 
B.  entered ;  and  it  was  afterwards  orally  agreed 
that  the  rent  should  be  paid  quarterly  : — Held, 
that  8  &  9  Vict.  c.  106,  s.  3,  though  rendering  the 
lease  void,  as  not  being  by  deed,  still  made  it 
void  only  as  a  lease,  and  did  not  prevent  it  from 
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indicating  the  terms  on  which  B.  held  as  tenant 
from  year  to  year ;  and  that  consequently  B.*b 
tenancy  might  be  determined,  during  the  term, 
by  a  half-year's  notice,  but,  at  the  end  of  the 
term,  expired  without  notice.  2^*e88  t.  Savage^ 
4  El.  &  Bl.  36  ;  2  G.  L.  R.  1315  ;  23  L.  J.,  Q.  B. 
339  ;  18  Jut.  680. 

The  statute  does  not  prevent  an  instrument 
which  (as  contaiidng  words  of  present  demise, 
and  not  being  under  seal)  is  void  as  a  lease  from 
being  enforoed  as  an  agreement  in  equity. 
Parker  v.  Taswell,  2  De  Q.  &  J.  569  ;  27  L.  J., 
Ch.  812  ;  4  Jur.,  N.  S.  1006. 

An  agreement  creating  a  present  demise,  void 
as  a  lease,  by  the  above  statute,  may  still  enure 
as  an  agreement.  Hayne  v.  CHmmings,  16  C.  B., 
N.  S.  421 ;  10  Jur.,  N.  S.  773  ;  10  L.  T.  341 ;  S. 
P.,  Tidey  v.  Mollett,  16  C.  B.,  N.  S.  298  ;  33  L.  J.. 
C.  P.  236  ;  10  Jur.,  N.  S.  800  ;  10  L.  T.  380  ;  12 
W.  R.  802  ;  Bond  v.  Rotting,  1  B.  &  8.  371  ;  30 
L.  J.,  Q.  B.  227 ;  8  Jur.,  N.  S.  78  ;  4  L.  T.  442 ; 
9  W.  R.  746. 

The  following  agreement,  made  in  1861 : — ^^L. 
agrees  to  let,  and  R.  agrees  to  taJce,  the  wood- 
mill,  with  the  house  and  land  adjoining,  for  the 
period  of  three  years  from  Lady-day  then  next, 
at  the  rent  of  120/.  per  annum.  A  lease  for  the 
same  to  be  executed  and  signed  as  soon  as  possible, 
subject  to  the  permission  of  the  landlord  of  the 
mill.  L.  also  agrees  to  let,  and  R.  agrees  to  take, 
the  mill,  house,  land,  &c.,  from  this  date  up  to 
Lady-day  then  next,  on  the  same  terms,  and  at 
the  same  rate  of  rent ;  R.  to  have  the  sole  use  of 
the  mill,  house,  and  Ismd,  and  all  machinery  and 
utensils  therein  contained,"  operates  as  an  actual 
demise  from  its  date  up  to  Lady-day,  and  as  an 
agreement  for  a  lease  &om  that  time  for  a  term 
of  three  years,  and  consequently  is  not  void  for 
not  being  under  seal.  Rollason  v.  Leon,  7  H. 
&  N.  73 ;  31  L.  J.,  Ex.  96  ;  7  Jur.,  N.  8.  608. 


Assignment  of  Lease.]— A  lessee  of  pre- 


mises from  May  till  the  13th  December,  let  them 
by  parol  to  the  defendant  for  the  whole  of  the 
term,  reserving  a  weekly  rent.  The  parties  in- 
tended to  create  the  relation  of  landlord  and 
tenant,  and  to  pass  the  interest  by  lease.  The 
defendant  occupied  and  paid  rent  till  June,  and 
then  gave  a  week's  notice  to  quit,  and,  at  the 
expiration  thereof,  left  the  premises.  In  an  action 
to  recover  subsequent  rent: — Held,  that  this 
might  operate  as  a  lease,  though  it  passed  all  the 
lessor's  interest,  notwithstanding  8  &  9  Vict.  c. 
106,  and,  therefore,  the  lessee  was  entitled  to 
recover.  Pollock  v.  Staoey,  9  Q.  B.  1033 ;  16 
L.  J.,  Q.  B.  133  ;  11  Jur.  267. 

Ownership — ^Lands  Clauses  Aot.]  —  An 

agreement  to  let  land  at  a  yearly  rent,  determin- 
able by  six  months'  notice  to  quit  (no  term  being 
mentioned),  provided  that,  in  case  A.  and  B. 
erected  any  buildings  upon  the  land,  they  were 
to  have  the  privilege  of  removing  them  at  any 
time  during  their  occupation,  or  otherwise  they 
were  to  be  allowed  a  beneficial  interest  in  the 
same  to  the  amount  of  the  sum  expended  in  the 
erection  of  the  buildings,  such  beneficial  interest 
to  extend  over  a  period  of  twentv  years ;  that  is 
to  say,  if  A.  and  B.  were  required  to  give  up  pos- 
session of  the  piece  of  ground  before  the  expira- 
tion of  the  term  of  twenty  years,  they  were  to  be 
allowed  onetwentieth  part  of  the  amount  ex- 
pended for  each  remaining  year  of  the  unexpired 
term  of  twenty  years: — Held,  that  this  agree- 


ment conferred  on  A.  and  B.  such  a  beneficial 
interest  in  the  land  as  constituted  them  owners 
within  the  interpretation  clause  of  the  Lands 
Clauses  Act  (8  &  9  Vict.  c.  18),  and  that,  there- 
fore, the  company  was  not  entitled  to  enter  on 
the  land  until  it  had  satisfied  A.  and  B.'s  claim, 
as  provided  by  s.  84.  Rogers  v.  Hull  Dock  Co^in- 
pany,  11  L.  T.  42  ;  12  W.  R.  1101.  Affirmed,  34 
L.  J.,  Ch. ;  10  Jur.,  N.  S.  1246 ;  11  L.  T.  463 ; 
13  W.  R.  217. 


As  to  Stamping.] — A  lease  in  writing, 


not  by  deed,  void  under  the  8  &  9  Vict.  c.  106, 
8.  3,  does  not  require  a  stamp.    Mott  v.  Tumage, 

1  F.  &  P.  6. 

When  Void.]— By  parol,  a  dwelling-house  and 
premises  were  demised  for  a  year.  The  lessee 
**  accepted  the  lease,  and  by  virtue  of  the  demise 
entend  upon  the  demised  land."  Before  and  at 
the  time  of  the  demise,  eight  acres,  included  in 
it,  had  been  demised  to  a  third  party,  in  whose 
possession  they  were,  so  that  the  lessee  could  not, 
and  did  not,  enter  upon  them : — Held,  that  the 
demise  was  altogether  void.    Nedle  v.  Maekenziey 

2  Gale,  174 ;  1  M.  &  W.  747— Ex.  Ch. 

What  snflleient  to  create  Relationship  of  Land- 
lord and  Tenant.]— -The  property  of  the  soil  and 
bed  of  the  Thames,  and  of  moorings  fixed  to  the 
soil  of  the  river,  is  vested  in  the  conservators. 
W.  used  certain  moorings  on  the  river  for  the  pur- 
pose of  mooring  his  hulk,  as  a  fioating  coal  dep6t, 
under  an  agreement  with  the  conservators,  to  the 
following  effect:  "The  conservators  of  the 
liiames  grant  to  W.  W.  liberty  and  licence  to 
fasten,  and  thenceforth  keep  &8tened,  his  coal 
hulk  to  the  moorings  placed  by  the  conservators 
in  the  river,  until  either  party  shall  have  given 
the  other  one  calendar  month's  notice  in  writing. 
In  consideration  whereof  W.  W.  shall  pay  the 
conservators,  towards  the  expenses  of  placing 
and  maintaining  and  repairing  the  moorings,  the 
annual  sum  of  302."  W.  was  assessed  to  the 
poor-rate  as  an  occupier  of  part  of  the  bed  of  the 
river : — Held,  that  the  agreement  did  not  con- 
stitute a  demise,  but  only  a  licence  to  use  the 
moorings,  and»that  W.  was,  therefore,  not  an 
occupier,  and  not  liable  to  be  rated.  Wathim 
V.  MiltoH'next'OrareseHd  (^Overseers) f  3  L.  R., 
Q.  B.  360 ;  37  L.  J.,  M.  0.  73  ;  18  L.  T.  601 ;  16 
W.  R.  1059. 

A.,  an  owner  of  lace-machines,  paid  I2s,  a  week 
to  B.  for  permission  to  place  the  machines  in  a 
room  in  B.'s  factoiy,  and  for  free  ingress  and 
egress  to  the  room  for  himaAlf  and  workmen  for 
the  purpose  of  working  and  inspecting  the  ma- 
chines. B.  supplied  the  necessary  steam-power 
for  working  Ae  machines,  payment  for  which 
was  included  in  the  above  sum : — Held,  that 
there  was  no  demise  to  A.  of  anv  part  of  the 
room,  and  no  relation  of  landlord  and  tenant 
created  between  him  and  B.  Uaneock  v.  Auntin^ 
14  C.  B.,  N.  8.  634 ;  32  L.  J.,  C.  P.  262  ;  8  L,  T. 
429;  11  W.  R.  833. 

By  a  deed  between  A.  and  B.,  holders  of  shares 
in  a  building  society,  and  C.  and  D.  trustees  of 
the  society,  reciting  the  formation  of  the  society, 
that  A.  and  B.  were  entitled  to  a  certain  sum 
out  of  the  funds  in  respect  of  their  shares,  and 
that  for  the  security  of  all  the  payments  to  be- 
come due  in  respect  of  the  shares,  A.  and  B. 
had  agreed  to  execute  the  assurance  thereby 
made ;  A,  and  B.  conveyed  premises  to  C.  and 
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D.  as  sach  trustees,  upon  trust  to  permit  A.  and 

B.  to  receive  the  rents  until  default  in  payment 
of  their  contributions,  with  a  power  to  C.  and 
D.  and  the  trustees  for  the  time  being  of  the 
society  to  appoint  a  person  to  receive  the  rents 
in  case  of  default,  and  a  power  of  sale  in  the 
like  event.  The  deed  also  contained  a  clause 
whereby  A.  and  B.  ag^reed  *'  to  become  tenants 
of  the  parties  hereto  of  the  second  part,  and  to 
the  trustees  for  the  time  being  of  the  societv  of 
the  premises  demised  henceforth  during  their 
will  &t  the  net  yearly  rent  of  2002.,  payable  on 
the  usual  quarter  days  : " — Held,  that  this  deed 
did  not  operate  as  a  demise,  so  as  to  sustain  an 
avowry  alleging  a  tenancy  under  the  trustees  at 
the  yearly  rent  of  200Z.,  the  general  scope  of  the 
deed  being  altogether  inconsistent  with  such  a 
construction.  Walker  v.  OUcSy  6  C.  B.  662  ;  18 
L.  J.,  C.  P.  323. 

A.  let  to  B.  a  defined  portion  of  a  room  in  a 
factory,  with  steam-power  for  working  lace  ma- 
chines belonging  to  B.,  at  a  certain  sum  per 
annum,  payable  quarterly;  a  deduction  to  be 
allowed  m  the  event  of  hindrances  in  the  supply 
of  power  beyond  seven  days  in  each  quarter : — 
Held,  a  sufficient  demise  to  entitle  A.  to  distrain. 
Selby  V.  Greaves,  3  L.  R.,  C.  P.  594  ;  37  L.  J., 

C.  P.  251  ;  19  L.  T.  186  ;  16  W.  R.  1127. 

2.  CONSTBUCTION  AND  OPERATION  OF. 

Omission  of  Word.]— When  a  material  word 
appears  to  have  been  omitted  in  a  lease  by  mis- 
take, and  other  words  cannot  have  their  proper 
effect  unless  it  is  introduced,  such  lease  must  be 
construed  as  if  that  word  was  inserted,  although 
the  particular  passage  where  it  ought  to  stand 
conveys  a  sufficiently  distinct  meaning  without 
it.     Wi^ht  V.  Dieksm,  1  Dow,  141, 147. 

Meaning  of  Words  in — Generally.] — It  cannot 
be  inferred  as  matter  of  law  that  words  occur- 
ring in  a  lease  are  used  by  the  parties  in  a 
peculiar  sense  in  which  they  are  understood  in 
the  district  in  which  the  property  demised  is 
situate.  Clayton  v.  Qregsof^  6  N.  &  M.  694  ;  5 
A.  &  E.  302. 

It  is  a  question  for  the  jury,  ii;^  what  sense  the 
Words  were  used  in  the  particular  case.    lb, 

"  Term."]— The  word  "  term,"  in  a  cove- 
nant in  a  lease,  may  signify  either  the  time,  or 
the  estate  granted.  Evam  v.  Vavghan,  6  D.  & 
R.  349  ;  4  B.  &  C.  261. 

"To  be  left  to  the  superintendenoe  of, 

^." — Condition  Preoedent]— A  lease  contained  a 
covenant  by  a  lessor  to  do  certain  work,  and  at  the 
end  of  the  covenant  were  these  words,  "  and  the 
whole  of  which  is  agreed  to  be  left  to  the  super- 
intendence of  the  defendant  and  the  plaintiffs 
son  : " — Held,  that  this  was  neither  a  condition 
precedent  to  nor  6oncurrent  with  the  covenant. 
Joyies  V.  Cannocli,  3  H.  L.  Cas.  700. 

^  Her  Assigns."]— Lease  to  A.,  her  heirs 

and  assigns,  habendum  to  A.  and  her  assigns, 
for  and  during  the  natural  life  of  B. :— Held,  in 
ejectment  by  A.,  the  heir  of  B.,  that  the  words 
^'and  her  assigns,"  in  the  habendum,  must  be 
rejected  as  repugnant  to  the  premises.  Doe  d. 
Timmiru  v.  Steele^  3  G.  &  D.  622  ;  4  Q.  B.  663  ; 
7  Jur.  555. 

<*  As  the  samewai  late  in  the  oooupation 


of  C."  j — ^A  shop  was  demised  to  C,  the  landlord 
retaining  the  right  of  occupying  the  flat  roof. 
Shortly  afterwai^  the  landlord  demised  an  ad- 
joining house  to  another  person,  with  the  right 
of  waUJng  and  sitting  on  the  roof  of  the  shop. 
C.'s  lease  having  determined,  the  landlord  de- 
mised the  shop  to  the  plaintiff  by  the  description 
of  "all  that  shop  as  the  same  was  late  in  the 
occupation  of  C.**  The  lease  ol  the  house  having 
afterwards  determined,  the  landlord  relet  it  to 
the  defendant,  with  the  right  to  occupy  the  roof 
of  the  shop  as  a  photographic  stumo : — Held, 
that  the  words  "as  the  same  was  late  in  the 
occupation  of  C."  ought  to  be  considered  as  in- 
serted only  for  the  purpose  of  identifying  the 
property,  and  not  of  limiting  the  operation  of 
the  deed ;  that  the  lease  to  the  plaintiff,  there- 
fore, gave  him  a  right  to  the  occupation  of  the 
roof,  and  that  the  erection  of  a  photographic 
studio  by  the  defendant  was  an  unlawful  act. 
Martyr  v.  Lawrence,  2  De  G.,  J.  k  S.  261. 

Words  stmok  out] — ^A  printed  instrument, 
purporting  to  be  a  form  of  a  demise  of  a  farm, 
originally  contained  in  the  habendum  words 
creating  a  tenancy  from  year  to  year,  but  on 
producing  the  instrument  in  evidence,  they  were 
found  to  be  struck  through,  and  were  proved  to 
have  been  so  struck  through  before  the  ezecutioiL 
of  the  instrument  by  the  party  chaiged.  The 
remaining  words  of  demise  were  "  for  the  term 
of  one  year  fully  to  be  complete  and  ended," 
and  stood  immediately  preceding  those  which 
had  been  struck  out.  However,  many  subse- 
quent stipulations  remained  in  the  lease,  which 
seemed  to  be  only  applicable  to  a  tenancy  for 
longer  than  a  year,  or  determinable  by  notice  to 
quit : — Held,  first,  that  the  words  struck  through 
might  be  looked  at  to  ascertain  the  real  intention 
of  the  parties  in  so  erasing  them,  and  conse- 
quently that  the  tenancy  was  for  one  year  only  ; 
and  next,  that  the  stipulations  inapplicable  to 
such  a  tenancy  must  be  considered  as  atruck  out, 
or  as  surplusage,  unless  the  tenancy  should  con- 
tinue for  more  than  a  year.  Strickland  v.  Max^ 
well,  2  C.  &  M.  639  ;  4  Tyr.  346. 

CoTonants  in.  ] — ^A  proviso  in  a  lease,  empower- 
ing the  lessor  to  resume  any  portion  of  the  de- 
mised land  which  might  be  required  for  the  pur- 
pose of  building,  planting,  accommodation  or 
otherwise,  will  not  enable  the  lessor  to  resume 
a  portion  of  the  land  for  the  purpose  of  con- 
veying it  to  a  railway  company  discharged  from 
the  lease.  Johnson  v.  Edgware,  Ilighgate  and 
Ltmdon  Railway  Company,  35  L.  J.,  Ch.  322. 

On  the  29th  of  August,  1851,  the  plaintiff 
agreed  that  he  would,  on  or  before  the  25th  of 
March,  1852,  demise  to  the  d^endants  a  mine 
of  rock-salt,  to  hold  from  the  25th  of  June,  1851, 
for  twenty-one  years,  under  the  rents,  and  subject 
to  the  covenants  and  terms  therein  mentioned, 
and  they  agreed  to  execute  a  counterpart.  At  the 
time  of  the  agreement  for  the  lease  the  defen- 
dants had  begun  to  sink  a  shaft  on  their  adjoin- 
ing land,  for  the  purpose  of  getting  the  plaintiff's 
mine  ;  and  after  the  agreement,  viz.  in  Septem- 
ber, 1851,  the  defendants  were  prevented  from 
working  the  mine  by  the  influx  of  brine  into  two 
shafts  then  worked  by  them,  and  they  could  not 
by  any  reasonable  application  of  labour,  diligence, 
skill,  money,  or  other  means,  work  it ;  but  never- 
theless, and  after  giving  notice  of  the  fact  to  the 
plaintiff,  they  executed  the  lease  on  the  16th  at 
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November,  1852.  The  lease  followed  the  terms 
of  the  agreement  in  every  respect,  being  for 
twenty-one  years  from  the  25th  of  June,  1851,  at 
a  mine  rent  of  6^.  for  every  ton  of  rock-salt  raised 
or  gotten,  and  also  in  case  the  defendants  should 
not  raise  2,000  tons  yearly,  6d,  for  every  ton 
which  the  quantity  raised  and  gotten  should  fall 
short  of  2,000  tons.  The  defendants  covenanted 
to  pav  the  mine  rent,  and  to  raise  the  full 
quantity  of  2,000  tons,  and  in  case  of  default  to 
pay  for  that  quantitv,  and  also  with  reasonable 
diligence  to  sink  a  shaft  in  the  defendants*  land 
adjoining  (by  means  of  which  the  mine  was  to  be 
work^),  and  to  work  the  mine  to  a  certain 
depth,  and  in  a  proper  and  workmanlike  manner. 
The  lease  contamed  a  proviso  that  in  case  the 
rock-salt  should,  during  the  term,  fail  by  any  in- 
evitable accident,  then,  on  payment  of  all  rent 
due,  and  on  performance  of  all  covenants  by  the 
defendants,  the  term,  or  the  residue  then  unex- 
pired, should  cease  and  determine.  Nothing  was 
done  after  the  execution  of  the  lease,  nor  was  the 
mine  reached  or  worked  by  the  plaintiff  : — Held, 
that  even  if  the  influx  of  brine  was  an  "in- 
evitable accident"  within  the  meaning  of  the 
proviso,  yet  that,  having  occurred  before  the 
execution  of  the  lease,  it  was  no  answer  to  an 
action  for  breaches  of  the  covenant  contained  in 
the  lease ;  nor  could  the  defendants  be  said  to 
have  sunk  the  shafts  with  reasonable  diligence, 

■  or  in  a  proper  and  workmanlike  manner,  not 
having  done  anything  at  all  after  the  execution 

*  of  the  lease ;  but  that  the  remedy  of  the  defen- 
dants, if  at  all,  was  in  equity  for  a  reform  of  the 
lease.  Jervis  v.  Tomkinsanf  1  H.  &  N,  195  ;  26 
L..  J.,  Ex.  41. 

L.  was  the  holder  of  a  lease  of  premises  from  8. 
for  twenty-one  years,  determinable  at  the  will  of 
either  party  at  the  end  of  the  first  seven  or  four- 
teen years.  The  first  seven  years  would  expire  at 
Christmas,  1863.  L.  had  expended  considerable 
sums  on  the  premises,  for  which  he  was  to  re- 
ceive 1,8002.  from  B.,  to  whom  he  agreed  to 
assign  the  lease.  The  agreement  contained  these 
stipulations  :— "  If  B.  is  ejected  by  S.,  the  1,800Z. 
to  be  repaid  to  B.  If  S.  exercises  the  power  of 
determining  the  lease  at  Christmas,  1863,  and  B. 
leaves  the  house,  1,100/.  are  to  be  returned  to  B. 
If  at  Christmas,  1863,  the  tenancy  of  B.  is  con- 
tinued, the  1,800Z.  to  be  retained  by  L."  B. 
entered  into  possession,  and  his  aunt,  Mrs.  C, 
resided  with  him.  In  May,  1863,  S.  gave  notice 
of  an  intention  to  determine  the  tenancy.  At 
Christmas,  1863,  Mis.  C.  became  lessee  to  S., 
under  a  new  lease,  at  a  largely  increased  rent. 
B.  continued  to  live  in  the  house  after  his  aunt, 
Mrs.  C,  had  become  the  lessee.  B.  claimed  the 
return  of  the  1,100Z.  under  the  agreement : — 
Held,  that  the  agreement  must  be  construed  as 
applying  entirely  to  a  legal  termination  of  B.'s 
tenancy,  which  having  taken  place,  he  was  en- 
titled under  the  agreement  to  the  return  of  the 
1,100Z.  Lucas  V.  Hideout  J  3  L.  B.,  H.  L.  Cas. 
153  ;  S,  a  in  Ex.  Ch.,  14  L.  T.,  738,  affirmed. 

See  also  post  f  XV. 

Lease  and  ICemorandum— Bead  together.] — 
By  a  lease  reciting  that  A.,  one  of  the  lessors, 
was  an  original  lessee  f ot  the  term  of  his  natural 
life,  and  tJb^t  B.,  the  other,  was  a  person  to  whom 
A.  had  granted  a  lease  for  a  term  of  years  certain, 
seven  of  which  would  remain  unexpired  on  the 
29th  September  following  the  date  of  the  lease 


A.  and  B.  demised  to  the  lessee  the  premises  from 
the  29th  day  of  September,  for  and  during  the 
two  several  terms  thereinbefore  mentioned  (the 
rent  to  be  paid  to  both  the  lessors  and  their 
executors),  if  the  lessee  should  so  long  live,  and 
the  term  and  estate  of  the  original  lessee  should 
so  long  continue.  Under  the  lease  there  was  sub- 
scribed a  memorandum,  providing  that  the  rent 
reserved  should  be  paid  during  the  first  seven 
years  to  the  intermediate  lessee,  and  afterwards 
to  the  original  lessee,  during  the  term  of  thirty 
years,  if  his  interest  should  so  long  continue  ; 
and  Uiat  the  new  lessee,  his  executors,  s^minis- 
trators,  and  assigns,  should  have  liberty  to  quit  a 
part  of  the  premises  at  any  time  during  the 
term,  upon  giving  twelve  months'  notice : — Held, 
that  the  lease  and  memorandum  must  be  taken 
together,  and  construed  as  one  entire  instrument ; 
and  that  the  intention  of  the  parties,  expressed 
by  both,  was  to  extend  the  habendum  beyond 
the  term  of  the  life  of  the  lessee,  and  give  him  a 
lease  for  thirty -seven  years,  determinable  on  the 
death  of  the  lessor.  Weak  d.  Taylor  v.  Escott,  9 
Price.  595. 

Lease  for  8,000  yean.] — ^A  lease  for  2,000  years 
is  not  to  be  construed  as  a  lease,  but  merely  as  a 
term  to  attend  the  inheritance.  Denn  d.  JBarg^ 
tvell  V.  Barnard^  Cowp.  595. 

ICust  be  uniform.]— A.  being  tenant  to  B. 
under  a  lease  containing  covenants,  by  which 
the  former  was  bound  to  fetch  seventy-five 
bushels  of  coals  from  Poole  yearly,  and  de- 
liver them  at  the  mansion-house  of  the  latter, 
and  also  to  supply  him  with  as  much  good 
wheat  as  he  should  want  in  his  family  at  hs. 
per  bushel,  it  was  agreed  between  them  that 
the  lease  should  be  surrendered  up,  and  a  new 
one  granted,  omitting  the  above  covenants.  A 
new  lease  was  accordingly  executed,  and  at  the 
same  time  an  agreement  was  entered  into, 
whereby  A.  agreed  with  B.  that  he  would 
fetch  and  bring  to  the  dwelling-house  of  B., 
his  heirs  and  assigns,  seventy-five  bushels  of 
coals  yearly,  for  twelve  years  (the  term  of  the 
new  lease),  and  yearly  supply  B.,  his  heirs 
and  assigns,  with  as  much  good  wheat  as  he 
should  want  in  his  family,  at  bs.  per  bushel. 

B.  having  parted  with  his  reversion  in  the 
farm,  and  also  quitted  the  mansion-house  in 
which  he  resided  at  the  time  when  the  agree- 
ment was  made: — ^Held,  that  he  was  not  en- 
titled to  maintain  an  action  against  A.  for 
refusing  to  deliver  the  wheat  at  the  stipu- 
lated price;  that  the  agreement  being  entire 
must  receive  one  uniform  construction  ;  and 
as  it  was  clearly  local  in  respect  to  the  de- 
livery of  the  coals,  it  could  not  be  deemed 
personal  with  respect  to  the  wheat.  Coker  v. 
Chiy,  2  B.  &  P.  565. 

Held,  also,  that  no  parol  evidence  could  be 
admitted  to  explain  the  agreement,  there  being 
no  latent  ambiguity.    Ih, 

When  extent  of  Demise  is  disputed.] — ^A.,  the 
owner  of  certain  freehold  houses  and  land,  with 
a  yard  adjoining  thereto,  demised,  by  parol, 
several  of  the  houses.  The  tenants  were  in 
the  habit  of  passing  over  the  yard,  and  using 
a  common  pump  and  privy  there.  There  was 
no  evidence  whether  the  yard  formed  part  of  the 
demise  or  not.  In  an  action  by  one  of  the 
tenants  against  the  landlord  for  excluding  him 
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from  the  yard,  the  jndge  left  it  to  the  jury  to  say 
whether  the  landlord  at  the  tim^  of  the  demise 
had  reserved  the  yard  : — Held,  that  this  was  a 
misdirection,  the  question  being  whether  he  had 
demised  it,  and  not  whether  he  had  reserved  it. 
HehbeH  or  Herbert  y.  Thomas,  1  C.  M.  &  R.  861  ; 
5  Tyr.  503  ;  1  Gale,  63. 

Agreement  ai  to  Supply  of  Chlorine  WasteJ — 
la  an  agreement  for  a  lease  from  the  plaintifc  to 
the  defendant  of  the  Higher  Works,  the  plaintiff 
agreed  to  supply  to  the  dcsfendant  the  whole  of 
the  chlorine  still  waste  as  it  came  from  his  still, 
neither  adding  to  nor  taking  anything  from  the 
same,  at  a  given  rate  per  hundredweight,  and  not 
to  use,  or  injure  or  part  with  any  of  the  still 
waste,  except  to  the  defendant,  so  long  as  he 
should  hold  the  works  : — Held,  that  the  defen- 
dant was  bound  to  take  the  whole  of  the  waste 
which,  during  his  occupancy,  came  from  the 
plaintiff's  stilL  Bealey  v.  Stuart,  7  H.  &  K. 
763  ;  31  L.  J.,  Bx.  281 ;  8  Jur.,  N.  8.  389. 

Execution  and  Delivery  of  Leaae  Question  for 

Jury.] — In  ejectment  on  the  title,  the  defendant 
relied  upon  twenty  years'  adverse  possession,  to 
obviate  which  the  plaintiff  gave  in  evidence  a 
lease,  the  last  life  in  which  died  within  the 
twenty  years ;  but,  though  both  the  lease  and 
the  counterpart  were  attested  as  "  signed,  sealed 
and  delivered"  by  the  lessor,  neither  of  them 
was  executed  by  the  lessee,  and  both,  being 
seventy  years  old,  came  out  of  the  custody  of 
the  lessor : — Held,  that  though  the  plaintiff  was 
entitled,  under  all  the  circumstances  of  the  case, 
to  have  had  a  question  as  to  the  fact  of  the  de- 
livery submitted  to  the  jury,  he  was  not  entitled 
to  a  direction  in  his  favour,  and  that  the  verdict 
directed  for  the  defendant  should  stand.  Mil- 
tovm  (^EarV)  v.  Goodman,  10  Ir.  R.,  C.  L.  27. 

Evidence  to  explain  Grant.]— In  1855,  S.,  an 
owner  in  fee  of  two  mills,  leased  one  to  P.,  who 
carried  on  thei-e  the  business  of  a  bleacher.  The 
refuse  from  his  works  was  discharged  through  a 
drain,  partly  open  and  partly  covered,  into  a 
natund  stream  or  watercourse,  300  or  400  yards 
distant,  and  upon  which  the  other  mill  was 
situate.  This  discharge  of  the  refuse  took  place 
about  seven  times  a  fortnight,  and  polluted  the 
stream.  In  1858,  P.  surrendered  his.  lease,  and 
S.  granted  a  new  lease  to  the  defendant.  In 
this  lease  the  defendant  was  described  as  a 
**  bleacher,"  and  the  demise  was  of  the  premises 
"late  in  the  occupation  of  P."  There  was  a 
clause  that  all  buildings  erected  by  the  defen- 
dant for  the  purpose  of  bleaching  should,  at  the 
end  of  the  term,  become  the  property  of  S.  In 
1858  the  plaintiff  purchased  both  mills.  The 
defendant  discharged  the  refuse  from  his  works 
through  the  drain  into  the  stream  in  the  same 
manner  that  P.  had  formerly  done.  The  plain- 
tiff, who  carried  on  in  the  other  mill  the 
business  of  a  paper  maker,  brought  an  action 
against  the  defendant  for  polluting  the  stream  : 
— Held,  that  the  lease  might  be  explained  by  the 
state  of  the  premises  at  the  time  it  was  granted, 
and  the  mode  in  which  they  had  been  previously 
enjoyed ;  and  that,  thus  explained,  there  was  an 
implied  grant  by  8.  to  the  defendant  to  use  the 
stream  for  the  purpose  of  his  business  of  bleach- 
ing, and  therefore  the  plaintiff,  who  was  in  the 
position  of  8. ,  could  maintain  no  action  against 
*be  defendant.    Hall  v.  Lund,  1  H.  &  C.  676  ; 


32  L.  J.,  Ex.  113  ;  9  Jur.,  N.  8.  205  ;  11  W.  R. 
271. 

A  draft  lease  was  prepared  by  a  lessor,  in 
pursuance  of  a  written  contract,  which  was  not 
objected  to  by  the  lessee,  who  afterwards  refused 
to  complete  : — Held,  that  the  draft  lease  could 
not  be  used  for  the  purpose  of  controlling  or  ex- 
plaining the  contract  itself.  Hey  wood  v.  Cope, 
25  Beav.  140. 

Admissibility  of  Parol  Evidence.] — Where  by 
a  lease  the  plaintiff  had  the  use  of  cows  to  be  de- 
pastured on  lands  described  as  "summerleazes" 
and  "  after  grass  "  respectively,  from  2nd  Feb- 
ruary to  17th  November,  evidence  was  tendered 
at  the  trial  of  a  custom  in  the  country  that  a 
lessor  should,  notwithstanding  such  a  lease,  put 
cattle  of  his  own  on  the  lands  called  "  summer- 
leazes"  up  to  12th  May : — Held,  that  such  evi- 
dence being  in  effect  evidence  of  the  meaning 
of  the  technical  word  "  summerleazes "  was 
admissible  to  shew  what  rights  passed  to  the 
plaintiff  under  the  lease.  Tudgay  v.  Sampson, 
30  L.  T.  262. 

By  way  of  Estoppel.] — The  doctrine  of  estop- 
pel between  landlord  and  tenant  is  founded 
upon  the  principle  that  a  lessee,  hanng  accepted 
a  lease,  may  not  plead  to  the  action  of  his  lessor 
nil  habuit  in  tenementis.  Langford  v.  Schnes, 
3  Kay  &  J.  220  ;  2  Jur.,  N.  8.  869. 

But  a  lessee  may  plead  to  such  an  action,  that , 
the  lessor  had  an  interest  at  the  date  of  the  lease, 
but  that  such  interest  had  determined  before  the 
alleged  cause  of  action  arose.    Ihi 

Therefore,  if  a  termor  affects  to  grant  a  lease 
for  a  term  exceeding  his  own  term  in  duration, 
and  to  reserve  an  annual  rent,  that  would  operate 
as  an  assignment  of  his  term,  and  there  would 
be  no  estoppel  between  him  and  the  person  to 
whom  he  made  such  assignment;  and  accord- 
ingly, it  would  be  doubtful  whether  the  assignor 
would  have  any  remedies  for  recovering  the  rent. 
lb. 

If  any  estate  or  interest  passes  from  a  lessor,  or 
his  real  title  is  shewn  upon  the  face  of  the  lease, 
there  can  be  no  estoppel.  Cuthbertson  v.  Irving, 
6  H.  &  N.  135  ;  29  L.  J.,  Ex.  485  ;  6  Jur.,  N.  S. 
1211 ;  3  L.  T.  835  ;  8  W.  R.  704— Ex.  Ch.  Affirm- 
ing 4  H.  &  N.  742 ;  28  L.  J.,  Ex.  306 ;  6  Jur., 
N.  8.  740. 

If  a  lessor  has  no  title,  and  the  lessee  is  evicted 
by  title  paramount,  he  may  plead  that  as  a  de- 
fence to  an  action  by  the  lessor.    lb. 

But  so  long  as  a  lessee  continues  in  possession 
under  the  lease,  he  cannot  set  up  any  defence 
founded  upon  the  fact  that  the  lessor  nil  habuit 
in  tenementis ;  and  upon  the  execution  of  the 
lease  there  is,  in  contemplation  of  law,  created 
in  the  lessor  a  reversion  in  fee-simple  by  es- 
toppel, which  passes  by  descent  to  his  heir,  and 
by  purchase  to  his  assignee  or  devisee,  who  may 
sue  on  the  covenants  in  the  lease.    Ilf, 

An  assignee  of  the  reversion  may  establish 
his  title  against  the  lessee  by  way  of  estoppel. 
lb, 

D.  granted  to  A.  a  lease  of  premises  for 
twenty-one  years  from  the  29th  September,  1854, 
"  subject,  nevertheless,  to  an  indenture  of  lease, 
bearing  date  the  19th  October,  1847,  and  made 
between  D.,  of  the  first  part,  J.  D.  and  B.  D., 
of  the  second  part,  and  E.,  of  the  third  part, 
whereby  the  premises  were  demised  to  K.  for  a 
term  of   twenty-one   years,  determinable  and 
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subject  to  the  covenants  and  agreements  therein 
mentioned."  A.  having  paid  rent  under  his 
lease  : — Held,  in  an  ejectment  for  breaches  of 
covenant,  that  A.  was  estopped  from  setting  up 
the  prior  lease.  Duke  v.  Ashhy^  7  H.  &  N.  600  ; 
31  L.  J.,  Ex.  168  ;  8  Jar.,  N.  S.  236  ;  10  W.  R. 
273. 

Where  a  person,  having  possession  of  land 
under  a  good  title,  became  tenant,  and  paid  rent 
to  a  stranger  : — Held,  that  he  was  not  estopped 
after  his  tenancy  had  determined,  and  before  he 
had  given  up  possession,  from  setting  up  his  own 
prior  title  in  an  ejectment  by  his  lessor.  Acci- 
dental  Death  l7isurance  Company  v,  Mackenzie, 
5  L.  T.  20 ;  9  W.  R.  713. 

The  rule  by  which  a  tenant  is  estopped  from 
denying  the  title  of  the  landlord,  who  let  him 
into  possession,  is  applicable  in  an  action  of 
trespass  as  well  as  in  ejectment.  Delaney  v. 
Tax,  2  C.  B.,  N.  8.  768  ;  26  L.  J.,  C.  P.  248. 

Payment  by  a  tenant  of  rent  to  a  person  other 
than  the  person  who  let  him  into  possession, 
under  a  tnreat  of  expulsion,  does  not  amount 
to  a  constructive  eviction  so  as  to  affect  the 
estoppel.    Ih, 

An  attornment  by  a  tenant  to  a  receiver  ap- 
pointed by  the  Court  of  Chancery  to  collect  tne 
rents,  and  payment  of  rent  to  such  receiver,  create 
a  tenancy  by  estoppel  between  the  tenant  and  the 
receiver,  but  do  not  enure  to  enable  the  person 
who  is  found  ultimately  to  have  the  legal  title 
to  treat  the  tenant  as  his  tenant,  and  to  distrain 
for  rent.  Ecans  v.  Mathias,  7  El.  &  Bl.  590  ;  26 
L.  J.,  Q.  B.  309  ;  3  Jur.,  N.  S.  793. 

A  declaration  by  the  devisee  of  the  reversion 
against  the  lessee,  alleged  that  the  reversion  of 
and  in  the  demised  premises  belonged  to  the 
lessor  and  his  heirs.  A  plea,  that  the  reversion 
of  and  in  the  premises  did  not  belong  to  the 
lessor  and  his  heirs  is  a  good  plea,  as  traversing 
a  material  allegation  in  the  declaration.  Weld 
V.  Baxter,  11  Ex.  816  ;  25  L.  J.,  Ex.  214. 
Affirmed  in  error,  1  H.  &  N.  568  ;  26  L.  J.,  Ex. 
112  ;  3  Jur.,  N.  S.  91— Ex.  Ch. 

A  replication  by  way  of  estoppel,  that  the 
lease  was  an  indenture  executed  by  the  lessee, 
and  that  he  entered  and  enjoyed  the  premises 
by  virtue  of  the  indenture ;  that  it  did  not  appear 
by  the  indenture  that  the  lessor  was  not  seised 
in  fee,  or  that  he  had  any  estate  or  interest 
other  than  a  fee-simple,  nor  did  the  indenture 
contain  anything  to  shew  that  the  reversion  did 
not  belong  to  the  lessor  and  his  heirs,  is  bad, 
since  the  lessor  might  have  had  a  term  of  years, 
or  an  estate  for  life,  or  pur  autre  vie.    lb. 

By  a  deed  made  in  1840,  S.,  in  contemplation 
of  his  marriage,  conveyed  real  estates  to  trustees 
to  his  own  use  until  the  marriage ;  and  after  the 
marriage,  to  the  trustees,  their  executors,  ad- 
ministrators and  assigns,  for  a  term  of  500  years, 
without  impeachment  of  waste,  upon  certain 
trusts,  and  immediately  after  the  expiration,  or 
sooner  determination  thereof,  and  in  the  mean- 
time subject  thereto,  to  the  use  of  B,  for  life, 
without  Impeachment  of  waste,  with  remainder 
to  other  uses.  It  was  also  provided  by  the  deed, 
that  it  should  be  lawful  for  S.  during  his  life, 
from  time  to  time,  by  deed  either  referring  to  or 
not  referring  to  the  power,  to  demise  the  estates 
for  any  term  not  exceeding  twenty-one  years, 
so  that  there  should  be  reserved  the  best  or  most 
improved  yearly  rent,  to  be  incident  to  the  im- 
mediate reversion  of  the  hereditaments  so  de- 
mised, that  could  be  obtained*  for  the  same,  and 


so  that  the  lessee  was  not  by  any  clause  therein 
to  be  contained  made  dispunishable  for  waste, 
or  exempted  from  punishment  for  committing 
waste.  The  marriage  took  place,  and  S.  after- 
wards, by  deed,  lea^  the  premises  to  the  de- 
fendant for  twelve  years.  By  the  lease,  which 
did  not  refer  to  the  deed  of  settlement,  tiie  rent 
was  reserved  to  S.,  his  heirs  and  assigns ;  and  it 
contained  a  covenant  by  the  lessee  to  repair  a 
blacksmith's  shop,  and  all  the  glass  and  lead  work 
of  the  windows  of  the  messuages,  and  all  doors, 
the  lessee  being  allowed  sufficient  bricks  and 
timber  for  the  repairs,  and  to  yield  up  the  pre- 
mises so  repaired  at  the  end  of  the  term  to  S.,  his 
heirs  or  assigns  ;  there  was  also  a  covenant  by  S. 
that  he  would  repair,  except  those  repairs  cove- 
nanted to  be  made  by  the  defendant.  S.  died 
before  the  expii-ation  of  the  term : — Held,  that 
the  lease  was  not  in  pursuance  of  the  power,  and 
void  as  between  the  trustees  and  the  lessee  ;  but 
that  such  a  lease  is  good  by  way  of  estoppel 
between  the  parties  to  it,  and,  consequently,  S. 
might  have  maintained  an  action  upon  it  against 
the  lessee  for  a  breach  of  covenant  by  the  lessee. 
Yellawbj  v.  Gower,  11  Ex.  274  ;  24  L.  J.,  Ex. 
289. 

3.  CONFIBMATION  OF. 

Aeeeptanoe  of  Bent] — ^Although,  generally, 
the  acceptance  of  rent  by  a  person  who  is  en- 
titled to  set  aside  a  lease  will  confirm  it.  Doe  d« 
Jolliffe  V.  St/bourn,  2  Esp.  667. 

Yet  acceptance  of  rent  by  a  tenant  in  tail,  on 
coming  into  possession,  is  no  confirmation  of  a 
lease  made  by  a  tenant  for  life,  whicb  is  absolutely 
void  at  his  death.  James  d.  Aubrey  v.  Jenkins, 
BuU.  N.  P.  96. 

Nor  can  a  lease  which  is  void  against  a  remain- 
derman be  set  up  by  his  acceptance  of  rent,  and 
suffering  the  tenant  to  make  improvements  after 
his  interest  vests  in  possession.  Doe  d.  Si^njjson 
V.  Butcher,  1  Doug.  50 ;  S,  P.,  Jenkins  d.  YatCT, 
Church,  Cowp.  482. 

Acceptance  by  an  adult  beneficiary,  after  at- 
taining his  majority,  of  rent  accruing  under  an 
invalid  lease  is  not  a  confirmation  of  the  lease  or 
a  bar  to  relief  by  having  the  lease  set  aside. 
Bobson  V.  Flight,  4  De  G.,  J.  &  S.  608. 

By  Heir.] — ^An  heir  in  tail  having  received,  for 
ten  years,  rent  under  a  demise  for  ninety-nine 
years  granted  by  his  ancestor : — Held,  a  con- 
firmation of  the  lease.  Doe  d.  Southou^e  y. 
Jenkins,  5  Bing.  469  ;  3  M.  &  P.  59. 

On  Death  of  Lessor,  a  Tenant  for  Life.] — A 

lease  executed  by  a  tenant  for  life,  in  which  the 
reversioner,  who  was  then  under  age,  is  named, 
but  not  executed  by  him,  is  void  on  the  death  of 
the  tenant  for  life;  and  an  execution  by  the 
reversioner  only  afterwards  is  no  confirmation  of 
it,  so  as  to  bind  the  lessee  in  an  action  of  cove- 
nant. Ludford  v.  Barber,  1  T.  R.  86  ;  S,  P,, 
Doe  d.  Martin  v.  Watts,  7  T.  R.  83  ;  2  Esp.  601. 
A  tenant  for  life  leaded  premises  for  twenty-one 
years,  and,  before  the  expiration  of  that  term, 
died ;  the  trustees  of  the  remainderman,  then  an 
infant,  continued  to  receive  the  rent  reserved, 
and  he,  on  coming  of  age,  sold  the  premises  by 
auction ;  in  the  conditions  of  sale  the  premises 
were  declared  to  be  subject  to  the  lease,  and  in 
the  conveyance  to  the  purchaser  the  lease  was 
referred  to  as  in  the  possession  of  the  lessee ; 
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and  in  the  covenant  against  incumbrances  that 
lease  was  excepted ;  the  purchaser  mortgaged, 
and  in  the  mortgage  deeds  the  like  notice  was 
taken  of  the  lease,  and  the  mortgagees  for  some 
time  received  the  rent  reserved : — Held,  that  the 
lease  expired  with  the  interest  of  the  tenant  for 
life,  and  that  the  notice  since  taken  of  it  did  not 
operate  as  a  new  lease.  Doe  d.  Potter  v.  Archer, 
1  B.  &  P.  531.  And  see  Roe  d.  Jordan  v.  Ward, 
1  H.  Bl.  97. 

The  defendant  came  into  possession  under  a 
lease  from  a  tenant  for  life,  whom  the  lessor  of 
the  plaintiff  succeeded  as  remainderman :  a 
money  rent  was  to  be  paid  ;  and,  by  a  further 
reservation,  the  tenant  was  to  carry,  or  cause  to 
be  carried,  three  cart>loads  of  culm  yearly  to  the 
landlord's  dwelling-house.  At  the  trial  this 
lease  was  objected  to  as  invalid,  but  it  appeared 
that  the  lessor  of  the  plaintiff,  at  the  Michaelmas 
after  the  tenant  for  life  died,  told  his  servant  to 
go  and  look  for  carts  to  bring  the  culm  home. 
The  servant  went  to  the  tenants,  and  among 
others  to  the  defendant,  who  accordingly  brought 
a  load  of  culm  to  the  dwelling-house,  other  per- 
sons who  were  tenants  doing  the  same.  On  the 
following  May-day  the  defendant  sent  two  other 
cart-loads  of  culm  to  the  house  where  it  was  re- 
ceived, other  loads  bein^  sent  in  by  the  tenants 
at  the  same  time.  The  jury  found  that  the  culm 
was  carried  by  and  received  from  the  defendant 
in  the  way  of  rent  under  the  reservation  : — 
Held,  that  such  finding  was  grounded  on  suffi- 
cient premises,  and  that,  allowing  the  lease  to  be 
void,  the  receipt  of  culm  was  a  recognition  of 
the  defendant  as  tenant  from  year  to  year.  Doe 
d.  ISi^her  v.  Morse,  1  B.  &  Ad.  366. 

By  Executrix  of  Mortgagor.] — ^Where  by  lease 
a  mortgagee  demised,  and  the  executrix  of  the 
mortgagor  demised  and  confirmed,  and  a  power 
of  re-entry  was  reserved  to  them  or  either  of 
them  : — Held,  that  it  operated  as  the  demise 
of  the  mortgagee,  and  the  confirmation  of  the 
mortgagor's  representative.  Doe  d.  Barney  v. 
Adam^,  2  C.  &  J.  232  ;  2  Tyr.  289. 

By  Inlant — On  Coming  of  Age.] — Where  a 
party  takes  a  lease  of  an  infant's  lands,  and  the 
infant,  on  coming  of  age,  mortgages  the  property 
to  the  lessee  by  deed  referring  to  the  lease,  this 
is  a  confirmation  of  the  lease.  Story  v.  Johmon, 
3  Y.  &  C.  586. 

When  Lease  is  originally  Toid.]  —  A  lease 
made  by  a  perpetual  curate  of  a  curacy  aug- 
mented by  the  governors  of  Queen  Anne's 
Bounty,  without  the  concurrence  of  the  patron 
paramount,  though  confirmed  by  the  ordinary 
and  immediate  patron,  is  void  at  common  law, 
and  consequently  is  not  set  up  by  acceptance  of 
rent  by  the  successor  to  the  curacy.  Doe  d. 
Drammall  v.  Collinge,  7  C.  B.  939  ;  18  L.  J., 
C.  P.  306  ;  13  Jur.  791. 

In  1786  a  dean  and  chapter  and  P.  granted  a 
lease  of  premises  for  ninety-nine  years,  reserving 
a  rent  to  the  dean  and  chapter  and  another  rent 
to  P.  This  lease  purportea  to  be  made  in  pur- 
suance of  leasing  powers  given  by  a  private  act 
of  parliament,  but  was,  in  fact,  not  in  accord- 
ance with  them.  The  rents  reserved  by  the 
lease  had  been  from  time  to  time  regularly  paid 
to  and  received  by  the  successive  deans  and 
chapters,  and  to  and  by  P.  and  his  representa- 
tives.   Quaere,  whether  the  lease  was  void  or 


only  voidable  ;  but  held,  that  if  voidable,  it  had 
been  set  up  by  acceptance  of  rent  by  each  suc- 
cessive dean  and  chapter,  and  if  void,  the  pay- 
ment and  receipt  of  rent  were  evidence  from 
which  a  demise  from  year  to  year  by  the  dean 
and  chapter  would  be  presumed.  Doe  d.  Pen^ 
nington  v.  Taniere,  12  Q.  B.  998  ;  18  L.  J.,  Q.  B. 
49  ;  13  Jur.  119. 

4.  BenewAL  of. 

Promise  to,  by  Letter — ^Past  eonsideratlon.] — 
A  promise,  by  letter,  to  renew  a  lease  in  con- 
sideration of  money  already  laid  out  by  the 
tenant,  is  nudum  pactum,  and  no  specific  per- 
formance will  be  decreed :  nor  is  it  varied  by 
money  having  been  laid  out  afterwards.  Rolert- 
son  V.  St,  John,  2  Bro.  C.  C.  140. 

Fines  for.] — A  sum  falling  short  of  three 
years'  annual  value  of  the  premises,  is  not  an  un- 
reasonable fine  for  the  renewal  of  a  lease  by  the 
duchy  of  Cornwall ;  and  the  rack-rent  paid  by 
actual  occupiers  is  a  fair  criterion  of  the  annual 
value.  Simpson  v.  Clayton,  4  Bing.  N.  C.  758 }. 
6  Scott,  469  ;  1  Am.  299;  2  Jur.  892. 

A.  being  possessed  of  premises  held  under  B* 
by  leas6,  renewable  from  time  to  time  on  pay- 
ment of  certain  fines  and  fees,  demised  them  for 
a  term  to  C,  who  .covenanted  "  that  he  would 
from  time  to  time,  and  at  all  times  during  the 
term,  pay  to  A.  or  B.  such  part  of  the  fines  and 
fees,  which,  on  every  renewal  by  A.  of  the  lease 
under  which  he  held  the  premises  demised, 
should  be  paid  by  him  in  respect  of  the  premises 
demised  to  C."  A.  afterwaras  renewed  nis  lease 
under  B.  for  a  term  of  five  years,  exceeding  the 
term  demised  to  C. : — Held,  that  C.  was  not 
liable  on  this  covenant  to  pay  the  whole  of  the 
fines  and  fees  incurred  by  A.  on  the  renewal  of 
his  lease  to  the  above  extent,  but  only  a  part 
thereof,  commensurate  with  the  interest  which 
C.  had  acquired  in  the  premises.  Charlton  v. 
Driver,  5  Moore,  69  ;  2  B.  &  B.  346. 

Effect  of.] — ^A.  was  beneficially  entitled  to  re- 
newable leaseholds  for  three  lives  held  on  trust 
to  renew,  and  subject  to  certain  chaiges.  All 
the  cestuis  que  vie  had  died.  It  being  disputed 
whether  the  right  to  renew  was  lost,  the  rever- 
sioners granted  a  lease  to  A.  for  three  new  lives, 
without  prejudice  to  the  dispute  question.  A. 
subsequently  bought  the  reversion : — Held,  that 
the  fee  became  subject  to  the  charges.  Trumper 
V.  Trumvei\  14  L.  R.,  Eq.  295 ;  41  L.  J.,  Ch. 
673.  Affirmed,  8  L.  R.,  Ch.  870  ;  42  L.  J.,  Ch. 
641  ;  29  L.  T.  86  ;  21  W.  R.  692. 

A  contract  for  perpetual  renewal  will  be 
specifically  executed  if  clearly  appearing,  but  is 
not  to  be  inferred  from  a  general  provision  for. 
similar  covenants.  The  construction  of  such  a 
covenant  is  the  same  in  equity  as  at  law,  and  is 
not  to  be  affected  by  the  acts  of  the  parties. 
Iggulden  v.  May,  9  Ves.  325  ;  7  East,  237  ;  3 
Smith,  269  ;  2  N.  R.  449. 

Covenants  as  to.] — A  lessee  of  a  house  granted 
a  sub-lease  to  L.  in  which  he  covenanted  that  if 
he  should  at  any  time  obtain  an  extension  of  the 
term  or  a  renewal  of  the  lease  he  would  grant  to 
li.  an  extension  or  a  renewal  of  his  sub-lease  for 
the  same  period.  A  renewal  of  the  lease  was 
taken  in  the  name  of  a  trustee  for  the  wife  of 
the  lessee  for  her  separate  use  : — Held,  that  L. 
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was  under  no  obligation  to  endeavour  to  procure 
the  renewal  to  himself ;  that  the  question  was 
whether  the  trustee  was  in  reality  trustee  for  the 
lessee  or  for  his  wife ;  that  in  the  former  case 
the  parties  to  the  record  would  be  bound  by  the 
lessee's  covenant,  and  L.  would  have  been  en- 
titled to  have  the  covenant  performed  against 
them,  but  that  as  Uie  trustee  was  in  point  of 
fact  trustee  for  the  wife  L/s  case  failed.  Lumley 
V.  Timnu,  28  L.  T.  608  ;  21  W.  R.  494— L.  J. 

A.  demised  to  B.,  for  the  life  of  B.,  and  idso  for 
the  lives  of  C.  and  D.,  and  covenanted  that  if  B., 
his  heirs,  &c.,  should  be  minded  at  the  decease  of 
B.,  0.  and  D.,  or  any  of  them,  to  surrender  the 
demise,  and  take  a  new  lease,  and  thereby  add  a 
new  life  to  the  then  two  in  being  in  lieu  of  the 
life  so  dying,  then  A.,  his  heirs,  &c.,  upon  pay- 
ment for  every  life  so  to  be  added,  in  lieu  of 
the  life  of  every  of  them  so  dying,  would  grant  a 
lease  for  the  lives  of  the  two  persons  named  in 
the  former  lease,  and  of  such  other  person  as  B., 
his  heirs,  &a,  should  appoint  in  lieu  of  the 
person  named  in  the  preceding  lease,  as  the  same 
should  respectively  die,  under  the  same  rent  and 
covenants ;  there  had  been  successive  renewals 
from  the  time  of  a  former  lease,  granted  by  the 
ancestor  of  A.,  and  in  each  a  like  covenant  for 
renewal : — Held,  that  A.  and  his  ancestors  had, 
by  their  own  acts,  construed  this  to  be  a  cove- 
nant for  a  perpetual  renewal  Cook  v.  BootJi, 
Cowp.  819. 

If  a  lease  for  ninety-nine  years,  determinable 
on  three  lives,  is  conveyed  in  trust  for  A.  for  life, 
and  A.  covenants  to  use  his  utmost  endeavours  as 
often  as  any  of  the  persons  on  whose  lives  the 
premises  are  held  shall  die,  to  renew  the  same, 
by  purchasing  of  the  lord  of  the  fee  a  new  life  in 
the  room  of  such  as  shall  fail,  it  is  no  breach  of 
the  covenant  if,  upon  one  of  the  lives  faiUng,  he 
procures  a  renewal  upon  his  own  life.  Scvda- 
more  v.  Stratton,  1  B.  &  P.  455. 

A.  and  B.  covenanted  in  a  lease  for  sixty-one 
years, "  that  at  any  time  within  one  year  after 
the  expiration  of  twenty  years  of  the  term  of 
sixty-one  years,  upon  the  request  of  the  lessee, 
and  his  paying  6/.  to  the  lessors,  they  would  exe- 
cute another  lease  of  the  premises  unto  the  lessee 
for  and  during  the  further  term  of  twenty  years, 
to  commence  from  and  after  the  expiration  of 
the  term  of  sixty-one  years ;  and  so  in  like 
manner,  at  the  end  and  expiration  of  every 
twenty  years,  during  the  term  of  sixty-one  years, 
for  the  like  consideration,  and  upon  the  like 
request,  would  execute  another  lease  for  the 
further  term  of  twenty  years,  to  commence  at 
and  from  the  expiration  of  the  term  then  last 
before  granted."  Under  this  covenant  the  lessee 
cannot  claim  a  further  term  of  twenty  years  at 
the  expiration  of  the  last  term  of  twenfy  years  in 
the  lease,  if  he  has  omitted  to  claim  a  further  term 
at  the  end  of  the  first  and  second  twenty  years 
in  the  lease.    Ruhery  v.  JenooUe,  1  T.  R.  229. 

A.  granted  a  lease,  and  covenanted  that  he 
would  always,  at  any  time  when  requested  by 
the  lessee,  demise  the  premises  for  a  further 
term  of  thirty-one  years,  in  which  new  leases 
were  to  be  contained  the  same  rents,  covenants, 
articles,  clauses,  provisoes  and  agreements : — 
Held,  that  this  amounted  to  a  covenant  for  per- 
petual renewal.  Copper  Mining  Company  v. 
Be€tch,  13  Beav.  478. 

A  lease  of  household  property  was  granted  in 
the  year  1818  to  the  trustees  of  an  insurance 
company  for  twenty-one  years  at  a  rent  of  lOW., 


with  a  covenant  that  the  lessor,  his  heirs  or 
assigns,  would  from  time  to  time,  at  any  time 
before  the  expiration  of  the  term,  and  also  before 
the  expiration  of  every  succeeding  term  to  be 
granted  by  every  future  or  renewed  lease  when- 
ever required  by  the  lessees  or  the  persons 
interested  in  the  term,  or  any  succeeding  term, 
and  upon  payment  of  a  fine  or  premium  of 
1,000/.,  grant  a  renewed  l^se  for  twenty-one 
years,  and  in  every  such  new'  lease  there  should 
be  a  similar  covenant  for  renewal  at  or  before 
the  end  of  every  twenty-one  years,  it  being  the 
intention  of  the  parties  that  &is  lease  should  be 
renewable  for  ever  at  the  option  of  the  lessees, 
their  executors,  administrators,  or  assigns  ;  and 
there  was  a  covenant  by  the  lessees  that  in  case 
the  option  to  renew  was  not  exercised  they 
would,  before  the  expiration  of  the  term,  rebuild 
or  reinstate  the  buildings  and  premises  as  a 
dwelling-house.  There  were  two  renewals  of 
the  lease,  one  in  l639  and  one  in  1860,  which 
last  lease  expired  on  the  24th  of  June,  1881. 
The  persons  then  entitled  under  the  original 
lessor  were  G.  S.,  who  was  tenant  for  life  of  a 
moiety  of  the  property,  and  three  trustees,  of 
whom  G,  S.  was  one,  of  the  entirety  subject  to 
the  life  interest.  Under  arrangements  made  by 
the  insurance  company  this  lease  with  other  pro- 
perty was  vested  m  five  trustees  upon  trust  to 
indemnify  a  certain  class  of  stocknolders  and 
subject  thereto  for  the  company.  One  H.  was 
secretary  to  these  trustees  and  also  to  the  com- 
pany, and  it  was  his  duty  to  attend  to  the  re- 
newal of  the  lease.  On  the  23rd  of  June,  1881, 
G.  S.  gave  notice  to  H.  that  the  lea^  would 
expire  on  the  following  day.  H.  answered  that 
the  directors  of  the  company  **  would  of  course 
renew  the  lease.'*  Subsequently  renewal  was 
refused : — Held,  in  an  action  for  specific  per- 
formance, that  it  was  not  necessary  for  the  lessees 
to  pay  the  fine  of  1,000Z.,  or  execute  a  new  lease, 
before  the  expiration  of  the  term,  but  that  it  was 
necessary  that  notice  of  an  intention  to  renew 
should  be  given  before  the  end  of  the  term  ;  and 
that  the  informal  notice  by  H.  to  G.  S.  was 
sufficient.  Specific  p<^ormance  decreed,  with 
payment  of  the  premium  and  interest  at  5Z.  per 
cent,  from  the  end  of  the  prior  lease.  Niehotson 
V.  Smith,  22  Ch.  D.  640  ;  52  L.  J.,  Ch.  191  ;  47 
L.  T.  650  ;  31  W.  R.  471. 

Performaaee  of  Covenants  a  Condition 


Preoedent  to  obtaining.] — The  lease  of  a  house 
contained  a  covenant  by  the  lessee  to  pay  the 
rent  and  keep  the  premises  in  repair,  and  to 
paint  the  outside  and  inside  at  certain  fixed 
periods;  and  the  lessor  covenanted  that  the 
lessee  should  be  entitled,  on  giving  six  months* 
notice  before  the  end  of  the  term,  to  have  a 
further  lease  for  twenty-one  years  "  upon  paying 
the  rent  and  performing  and  observing  the  cove- 
nants'*  in  his  lease.  The  lessee  applied  for  a 
renewal  of  his  lease,  but  the  lessor  refused  to 
grant  such  renewal,  on  the  ground  that  the  cove- 
nants had  not  been  fulfilled  either  at  the  date  of 
the  six  months'  notice  or  at  its  expiration  : — 
Held,  that  the  performance  of  the  covenants  was 
a  condition  precedent  to  the  lessee's  privilege  of 
having  a  renewed  lease,  and,  the  requisite  paint- 
ing and  repairs  not  having  been  completed  either 
when  the  six  months'  notice  was  given  or  when 
it  expired,  the  lessee  was  not  entitled  to  a  re- 
newal of  his  lease.  Bastin  v.  BidweU,  18  Ch.  D. 
238  ;  44  L.  T.  742. 
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A  lease  to  two  tenants  contained  a  pronso 
for  re-entry  in  case  the  tenants,  or  either  of 
them,  should  become  bankrupt,  or  assign  the 
premises  without  the  landlord's  consent,  or 
should  not  observe  and  perform  all  the  cove- 
nants and  agreements  on  their  part  to  be 
observed  and  performed  ;  also,  joint  and  several 
covenants  by  the  lessees  to  keep  the  interior  of 
the  premises  in  repair,  and  a  covenant  by  the 
lessor  that  he  would,  at  the  expiration  of  the 
term,  in  case  the  covenants  and  agreements  on 
the  tenants'  part  shoald  have  been  duly  observed 
and  performed,  upon  notice,  grant  to  the  tenants, 
their  executors  or  administrators,  a  new  lease 
for  a  further  term.  One  of  the  tenants  assigned 
his  interest  to  the  other  without  the  consent  of 
the  landlord,  and  afterwards  became  bankrupt, 
and  the  landlord  from  that  time  accepted  tne 
rent  from  the  other  tenant  alone.  At  the  expira- 
tion of  the  lease  the  remaining  tenant — ^the 
premises  being  slightly  out  of  repair — gave 
notice  to  the  landlord  that  he  required  a  new 
lease  to  be  grants  to  himself  alone  : — Held, 
first,  that  the  keeping  the  premises  in  repair  was 
a  condition  precedent  which  must  be  strictly 
performed  before  the  renewal  could  be  called 
for.  Finch  v.  Underwood ^  2  Ch.  D.  310  ;  45 
L.  J.,  Ch.  522 ;  34  L.  T.  779 ;  24  W.  R.  657. 
Reversing  33  L.  T.  634. 

Held,  secondly,  that  although  the  landlord 
had  waived  the  forfeiture  by  acceptance  of  rent 
after  the  assignment,  he  could  not  be  compelled 
to  grant  a  renewal  to  one  only  of  the  lessees  so 
long  as  the  other  was  living.    lb, 

bn  whom  Binding.] — The  governors  of 


a  charity,  in  consideration  of  a  covenant  to  lay 
out  2,000Z.  in  building,  demised  land  for  the 
term  of  forty-one  and  a-hal£  years,  and  the  con- 
current term  of  ninety-nine  years,  if  three  lives 
named  In  the  lease  should  so  long  live ;  and 
they  covenanted  that  during  the  first-mentioned 
term,  when  one  of  the  lives  should  die,  they 
would  put  in  another  life  for  the  fine  of  5Z.  The 
lease  being  void  by  13  Eliz.  c.  10,  as  to  the  excess 
beyond  twenty-one  years  or  three  lives  : — Held, 
that  the  covenant  for  renewal  was  not  binding 
on  the  governors  of  the  charity.  Moore  v.  Clench^ 
1  Ch.  D.  447  ;  46  L.  J.,  Ch.  80  ;  34  L.  T.  13  ;  24 
W.  R.  169. 

Trustees  of  a  messuage  and  premises,  partly 
freehold  and  partly  leasehold,  for  a  term,  of 
which  fourteen  years  were  unexpired,  but  which 
lease  was  renewable  by  custom  on  paying  a  fine, 
granted  a  lease  to  W.  of  the  whole  for  fourteen 
years,  and  covenanted  to  use  their  best  endeavours 
to  obtain  a  renewal  of  the  lease,  and  thereupon 
to  grant  him  a  lease  for  a  further  term  of  seven 
years  from  the  expiration  of  his  tenancy,  at  a 
like  rent.  The  trustees*  power  was  to  lease  at  a 
rack-rent  for  any  term  not  exceeding  twenty-one 
years.  Before  the  expiration  of  W.'s  lease  new 
trustees  had  been  appointed,  and  the  reversion 
in  fee  had  become  vested  in  other  persons,  who 
would  not  renew  the  lease  on  t^e  old  fine,  the 
property  having  much  increased  in  value: — 
Held,  that  the  trustees  had  no  power  to  enter 
into  a  covenant  to  grant  a  further  term  at  a  like 
rent  on  the  renewal  of  the  lease,  and  that  the 
covenant  did  not  bind  the  new  trustees.  Salamon 
V.  Sopwith,  35  L.  T.  826— C.  A.  Reversing  35 
L.  T.  463. 

Beqnetts  of  Bonewable  Leaaeholdi.]— A  hus- 


band bequeathed  his  share  in  renewable  lease- 
holds (which  he  expressed  himself  to  be  entitled 
to  under  a  lease,  but  in  fact  held  under  a  trust, 
whereby  the  entirety  was  vested  in  trustees, 
witii  powers  for  renewal)  upon  trusts  to  renew 
the  lease  from  time  to  time  out  of  the  income, 
and  to  divide  the  surplus  during  his  wife's  life  as 
therein  mentioned,  with  a  direction  that  after 
her  death  the  same  should  &11  into  his  residuary 
estate ;  and  he  empowered  his  executors  at  any 
time  to  sell  the  leaseholds  and  invest  the  pro- 
ceeds in  consols.  Renewal  having  become  im- 
possible : — Held,  that  the  will  ^ewed  not  a 
mere  discretionary  power  for  the  trustees  to 
renew,  but  a  paramount  intention  that  the  pro- 
perty should  be  enjoyed  in  succession,  and  that 
therefore  the  remainder  of  the  term  must  be 
sold,  and  the  renewal  fund  treated  as  capital, 
and  not  paid  to  the  tenants  for  life.  Maddy  v. 
Hale,  3  Ch.  D.  327  ;  45  L.  J.,  Ch.  791  ;  35  L.  T. 
134  ;  24  W.  R.  1005— C.  A. 

Evidenoe  to  Prove.] — In  order  to  prove  a  re- 
newal of  a  lease  for  lives  the  defendant  called  a 
witness,  who  stated  that  a  conversation  took 
place  about  fifteen  years  before,  between  himself 
and  the  former  owner  of  the  property,  through 
whom  the  plaintiff  made  title,  in  which  such 
former  owner  had  said,  that  the  premises  bad 
been  new-leased  or  new-lived,  but  without  men- 
tioning either  terms,  or  lives,  or  rent,  or  any  of 
the  stipulations  of  the  supposed  lease: — ^Held,  too 
loose  to  be  available  as  evidence  for  the  purpose 
for  which  it  was  offered.  Doe  d.  Lord  t.  CragOy 
6  C.  B.  90  ;  17  L.  J.,  C.  P.  263. 

5.  Leases  for  Life. 

Validity  of.] — ^A  lease  for  lives  to  begin  from 
the  day  of  the  date  thereof,  with  seisin  delivered 
afterwards,  is  good,  and  shall  not  be  said  to  con- 
vey a  freehold  to  commence  in  futuro.  Freeman 
d.  Vernon  v.  West,  2  Wils.  165. 

By  an  indenture,  premises  were  demised  to  M. 
E.,  and  her  heirs,  for  and  during  the  natural  lives 
of  M.  E.'s  son,  J.  £.,  hej*  daughter,  M.  E.,  and  A. 
E.'s  grand-daughter,  and  the  life  of  the  survivor 
of  them.  A.  E.  had  a  daughter,  but  he  had  not  a 
grand-daughter  at  the  time  of  making  the  inden- 
ture, nor  previously  thereto,  though  subsequently 
he  had  several  grand-daughters: — ^Held,  that  the 
lease  was  good  for  the  lives  of  J.  £.  and  M.  B.  only. 
Doe  d.  Pemberton  v.  Edwards,  1  M.  &  W.  633. 

A  demise  by  A.  to  B.  for  the  term  of  his 
natural  life  may  enure  as  a  demise  either  :f or  the 
life  of  A.  or  of  B.,  according  to  circumstances. 
Doe  d.  Priteh4ird  v.  Doddy  2  N.  &  M.  838  ;  5  B. 
&  Ad.  689. 

Semble,  that  if  th^  habendum  is  to  B.,  his  ex- 
ecutors, administrators,  and  assigns,  a  presunip- 
tion  is  created  in  i^vour  of  a  demise  for  the  life 
of  A.    lb. 

Such  presumption  is  confirmed  by  a  covenant 
by  A.  with  B.  for  quiet  enjoyment  during  the 
life  of  A.    lb. 

Such  a  covenant  per  se  would  amount  to  a  de- 
mise,   lb. 

In  1813,  R.  0.,  being  seised  in  fee  of  premises, 
mortgaged  them  for  a  term  of  500  years  to  H., 
who  died  in  1814,  having  bequeathed  the  premises 
to  his  widow  and  executrix,  who  entered  into  pos- 
session and  receipt  of  the  rents.  In  1837,  R.  O. 
died  intestate,  and  J.  C,  his  heir-at-law,  pistid  off 
the  mortgage,  and  ix)ceivcd  possession  of  the  pre- 
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mises  from  the  executrix,  but  no  assignment  was 
executed  by  her  until  1843.  In  1840,  J.  O.  de- 
mised the  premises  after  his  death  to  his  son  W. 
O.,  during  the  lives  of  himself,  his  wife  and  child, 
and  the  survivor  of  them,  at  the  yearly  rent  of 
10/.  The  yearly  value  of  the  premises  was  271. 
In  1843,  J.  0.  mortgaged  the  premises  to  L.  for 
securing  payment  of  6002.,  and  the  executrix  of 
H.,  by  Uie  (Erection  of  J.  O.,  assigned  the  residue 
of  the  term  of  500  years  to  a  trustee  for  L.  as  a 
further  security,  and  in  the  meantime  to  attend 
the  inheritance.  Neither  the  mortgage  nor  the 
assignment  made  any  mention  of  the  lease  for 
lives.  In  ejectment  by  the  heir-at-law  of  the  lessee 
against  the  heir-at-law  of  B.  O. : — Held,  first,  that 
tiie  lease  for  lives  was  not  a  void  conveyance, 
under  26  Eliz.  c.  4,  s.  2.  Otem  v.  Otoeny  3  H. 
&  C.  88. 

Held,  secondly,  that  L.  was  entitled  to  the 
protection  of  the  term  of  500  years  against  the 
claim  of  the  heir-at-law  of  the  lessee  for  lives. 

By  writing  not  under  seal,  reciting  that  D.  had 
purchased  for  the  residue  of  a  term  four  mes- 
suages, in  one  of  which  the  plaintiff  resided,  it 
was  agreed  that  he  should  continue  to  reside  in 
that  messuage  during  the  residue  of  D.'s  interest, 
if  the  plaintiff  should  so  long  live,  at  the  yearly 
rent  of  1^..  and  D.  further  agreed  to  assign  all  his 
interest  in  the  premises  purchased  by  I),  to  the 
plaintiff  on  payment  of  liOl,  within  a  stated 
period  : — Held,  that  this  was  a  lease.  Lovelock 
V.  FranUyn,  8  Q.  B.  371;  16  L.  J.,  Q.  B.  182;  11 
Jur.  1035. 

Apportionment  of  Bent.] — ^A  lease  of  lands  in 
which  the  lessor  was  seisea  in  fee,  and  of  other 
lands  of  which  he  was  seised  for  life  (with 
power  of  leasing),  at  one  entire  rent,  and  the 
lease  not  well  executed  according  to  the  power, 
is  good  after  the  death  of  lessor  for  the  lands 
in  fee,  though  not  for  the  other  lands ;  for  the 
rent  may  be  apportioned.  Doe  d.  Vaughan  v. 
MeyUr,  2  M.  &  8.  276. 

Legal  Eitata.] — ^Lands  held  under  a  lease 
for  lives,  having  been  devised  to  Mary  for  life, 
and,  after  her  death,  to  Thomas  absolutely,  they 
joined  in  surrendering  the  lease,  and  procured  a 
new  one  for  lives  to  themselves  and  their  heirs  as 
joint-tenants  ;  Thomas  devised  the  lands,  but 
Mary  survived  him  and  devised  them : — Held, 
that  the  legal  estate  granted  by  the  new  lease 
was  vested  in  the  devisee  of  Mary,  in  trust  for  the 
heir  of  Thomas  and  also  of  his  devisee.  Hill  v. 
HUl,  8  It.  R.,  Bq.  140. 

Queition  for  Jury  whether  for  lives  or  firom 
Year  to  Year.]— The  assignee  of  a  lease  for  lives 
continued  in  possession  for  several  months  after 
its  expiration,  and  paid  a  half-yearly  gale  of  the 
reserved  rent  which  subsequently  accrued  due ; 
but  there  being  a  controversy  as  to  the  terms  upon 
which  he  was  permitted  to  remain  in  possession: 
— ^Held,  that  it  ought  to  have  been  left  to  the  jury 
to  find  what  was  the  precise  character  of  the  as- 
signee's possession  after  the  expiration  of  the 
lease — whether  as  tenant  from  year  to  year  upon 
the  terms  of  the  expired  lease,  or  subject  to  nego- 
tiations for  the  creation  of  a  new  tenancy  at  an 
increased  rent.  Oaulfield  v.  Farr/I  Ir.  B.,C.L.  469. 

Govenaat  that  Lemae  but  not  that  lives  aub- 
listing.] — O.  assigned  by  deed  a  lease  for  the  lives 


of  W.,  J.,  and  H.,  to  hold  for  the  lives  of  W.,  J., 
and  H.,  and  the  survivors  and  survivor  of  them, 
and  covenanted  that  the  lease  "  was  a  good,  valid, 
and  subsisting  lease  in  the  law  for  the  lives  of 
W.,  J.,  and  H.,  and  the  survivors  and  survivor  of 
them,  and  was  not  forfeited,  surrendered,  or 
become  void  or  voidable."  J.  had  died  before  the 
making  of  the  deed  : — Held,  that  there  was  no 
breach  of  the  covenant,  as  C.  only  undertook  that 
the  lease  was  subsisting,  and  not  that  the  three  lives 
were  in  existence  at  the  date  of  the  covenant. 
Coates  V.  Collins,  7  L.  R.,  Q.  B.  114  ;  41  L.  J., 
Q.  B.  90  ;  26  L.  T.  134  ;  20  W.  R.  187— Ex.  Ch. 

Estoppel  of  Tenant.] — In  an  action  for  rent, 
where  the  title  to  the  land  is  not  in  question,  the 
tenant  is  estopped  from  saying  the  lease  is  not  a 
good  one  ;  as  tnat  being  a  lease  for  lives  it  could 
not.be  granted  without  livery  of  seisin,  or  by  lease 
and  release,  or  bargain  and  sale  ;  and  that  being 
a  lease  of  a  freehold  it  could  not  commence  in 
futuro ;  for  let  the  lease  be  what  it  will,  the  cove- 
nant is  good ;  and,  if  otherwise,  the  tenant  might 
enjoy  the  land,  and  yet  the  landlord  have  no 
remedy  for  his  rent.    Mowroe  v.  Kerry  (^LortT), 

1  Bro.  P.  C.  67. 

Duration  of.] — ^A  lease  was  granted  in  pur- 
suance of  an  agreement  between  A.  and  B.,  by 
which  **  A.  agreKed  to  let  her  house  to  B.  during 
her  life,  supposing  it  to  be  occupied  by  B.  or  a 
tenant  agreeable  to  A. ;  "  and  "  a  clause  was  to 
be  added  in  the  lease,"  to  give  A.'s  son  an  option 
to  possess  the  house  when  of  age  : — ^Held,  that 
such  lease  only  enured  for  the  joint  lives  of  A. 
and  B.    Doe  d.  Bromfield  v.  Smith,  6  East,  530; 

2  Smith  570  ;  2  T,  &  R.  436. 

Stamping.] — ^An  agreement  that  A.  is  to  have 
a  tenement  for  life  does  not  require  a  lease 
stamp,  the  document  not  being  under  seal,  and 
therefore  not  operating  to  pass  an  estate  for  life. 
Stone  V.  Rogers,  2  M.  &  W.  443  ;  M.  &  H.  146  ; 
1  Jur.  455. 

Termination  o£] — ^Where  the  interest  of  a 
tenant  is  determined  by  the  death  of  a  tenant  for 
life,  under  whom  he  holds,  the  possession  ceases 
with  the  interest,  and  he  cannot  maintain  trespass 
unless  he  does  some  act  indicating  an  intention 
to  continue  in  possession.  Brown  v.  NotUy,  3 
Ex.  219. 

EffiMt  of.] — By  a  memorandum  A.  agreed  to 
let  premises  to  B.  for  two  years  at  a  certain  rent; 
and  that  B.  should  have  the  right  of  purchasing 
the  premises  at  the  end  of  or  at  any  tmie  during 
the  term  for  a  given  sum  ;  ^^  it  being  understood 
that  A.  was  possessed  of  the  premises  for  his  own 
life,  and  the  life  of  M.,  and  of  the  survivor  of 
them  :  " — Held,  that  by  this  agreement  A.  bound 
himself  to  make  title  to  the  premises,  for  the  lives 
of  himself  and  M.  and  the  life  of  the  survivor, 
Worthington  v.  Warrington,  5  C.  B.  635;  17  L.  J.^ 
C.  P.  117. 

6.  NON-KXECITTION  BY  LESSOB. 

Aetion  on  Covenant — Liability  of  Tenant.] — 
Action  on  an  indenture  for  a  term  of  ten  yeara, 
by  the  plaintiffs  to  the  defendant,  for  not  yield- 
ing up  the  premises  occupied  by  him  during  the 
term  in  go<^  repair.  Plea  (setting  out  the  in- 
denture, by  which  the  plaintiffs,  as  the  master 
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and  govemois  of  an  hospital,  demised,  under  their 
common  seal,  to  the  defendant,  who  covenanted 
with  such  master  and  governors),  that  the  in- 
denture was  not  at  any  time  during  the  term 
signed  by  the  plaintiff,  nor  did  they  sign  any 
lease  in  writing  : — ^Held,  that  the  defendant  was 
liable  on  his  covenant,  whether  the  plaintiffis  had 
executed  the  indenture  or  not.  Cooeh  v.  Good- 
man,  2  D.  &  G.  169  ;  2  Q.  B.  680  ;  6  Jur.  779. 

Held,  secondly,  that  the  plaintiff  could  not 
sue  in  their  individual  characters  on  a  covenant 
made  with  them  in  their  corporate  capacity.  lb. 

Declaration  on  a  deed  made  between  the  plain- 
tiff and  the  defendant,  whereby  the  plaintiff  de- 
mised to  the  defendant  a  messuage,  with  the  ap- 
purtenances, for  seven  years,  and  ihe  defendant 
covenanted  with  the  plaintiff,  that  he  would 
yearly  and  every  year,  during  the  term  keep  the 
premises  in  repair,  and  give  them  up  in  repair  at 
the  end  of  t^e  term ;  by  virtue  of  which  demise 
the  dS^endont  entered  upon  and  enjoyed  the 
premises.  The  breach  laid  was  for  not  keeping 
the  premises  in  repair  during  the  term.  The 
defendant  pleaded  that  his  part  of  the  deed  was 
executed  by  him  after  the  alleged  day  of  the 
execution  thereof,  and  that  the  plaintLBTs  part 
was  never  executed  by  him,  or  by  any  agent  of 
his  thereunto  lawfully  authorized,  nor  was  there 
ever  any  demise  of  the  premises  to  the  defendant, 
nor  was  there  ever  any  lease  of  any  part  of  the 
premises  put  in  writing  and  signed,  or  made, 
signed,  sealed  or  delivered  by  tJ^e  plaintiff,  or 
by  any  agent  of  his  thereunto  lawfully  authorized 
by  writing  or  otherwise ;  and  that  although 
before  the  making  of  the  deed  the  plaintiff  de- 
mised the  premises  for  one  year,  and  so  on  from 
year  to  year,  by  virtue  of  which  demise  the  defen- 
dant entered  and  occupied  the  premises  for  a 
term,  to  wit,  for  nine  years,  which  term  ended 
before  the  commencement  of  the  suit,  the  defen- 
dant never  did  occupy  the  premises  under  any 
demise  from  the  plamtiff ,  other  than  that  last 
mentioned,  or  for  any  term  granted  by  the  deed, 
and  that  there  never  was  any  consideration  for 
the  execution  by  the  defendant,  on  his  part,  of 
the  deed,  and  that  his  covenant  therein  was 
void  : — ^Held,  in  substance,  a  good  answer  to  the 
action.    Pitman  v.  Woodbury^  3  Ex.  4. 

Action  upon  an  indenture  between  commis- 
sioners of  an  inland  navigation,  under  the  autho- 
rity of  several  acts  of  parliament,  on  the  one 
part,  and  the  defendant  on  the.  other  part, 
whereby  the  commissioners  demised  the  tolls  of 
the  navigation  to  the  defendant  for  one  year,  at  a 
rent  payable  monthly,  together  with  some  other 
payments,  and  the  defendimt  covenanted  with 
the  commissioners,  parties  to  the  indenture,  and 
also  with  the  whole  body  of  the  commissioners 
in  a  separate  covenant,  for  payment  of  the  rent. 
The  declaration  alleged  an  entiy  by  virtue  of  the 
demise,  and  an  occupying  and  receiving  the  tolls 
during  the  entire  year.  Breach,  nonpayment  of 
the  rent.  Plea,  that  the  commissioners  never 
executed  the  lease,  and  that  the  entiy  and  occu- 
pation were  at  the  will  of  the  commissioners 
ouly,  and  not  under  the  demise.  Replication, 
that  the  defendant  entered,  and  received  and  en- 
joyed the  tolls  by  the  permission  of  the  commis- 
sioners, under  the  terms  of  the  indenture  : — Held, 
that,  as  the  lessors  had  not  executed  the  lease, 
the  lessee  had  never  received  the  consideration 
for  which  he  had  stipulated,  namely,  a  perma- 
nent estate  during  the  demise,  and  under  its 
terms  ;  and,  therefore,  that  he  was  not  liable  to 


be  sued  upon  his  covenant  in  that  instrument. 
Swatman  v.  Ambler,  8  Ex.  72  ;  22  L.  J.,  Ex.  81. 
See  Morgan  v.  Pike,  23  L.  J.,  C.  P.  64. 

To  an  action  on  a  covenant  in  a  lease  for  years 
by  the  lessor,  a  plea  that  the  lessee  was  tenant 
for  a  term  of  years,  if  he  should  so  long  live,  and 
that  the  lease  was  never  executed  by  the  rever- 
sioner, is  a  bad  plea.  How  v.  Cheek,  3  H.  &  C. 
391 ;  34  L.  J.,  Ex.  4 ;  10  Jur.,  N.  S.  1187 ;  11 
L.  T.  315  ;  13  W.  H.  80. 


Liability  of  Assignee.] — ^To  an  action  on 


a  covenant  against  the  assignee  of  a  lease,  of 
which  the  declaration  averred  that  the  party 
under  whom  the  assignee  claimed  executed  the 
counterpart : — Held,  that  a  plea  that  the  inden- 
ture was  not  execute  by  the  plaintiff,  or  .by  any 
agent  of  the  plaintiff  thereunto  lawfully  autho- 
rized in  writing  was  no  answer.  Aveline  v.  Whit' 
son,  4  M.  &G.80  ;  12  L.  J.,  0.  P.  58. 

7.  Counterparts. 

Inoonsistency  with  Lease.] — ^The  rule  as  to 
lease  overruling  counterpart  applies  only  where 
there  is  inconsistency  between  those  two  docu- 
ments compared  with  each  other,  and  not  where 
the  lease  is  inconsistent  with  itself.  JBurehell  v. 
Clark,  2  C.  P.  D.  88  ;  46  L.  J.,  C.  P.  115  ;  35  L. 
T.  690  ;  25  W.  B.  334—0.  A.  Reversing  1  C.  P. 
D.  602 ;  45  L.  J.,  C.  P.  671 ;  35  L.  T.  372 ;  25 
W.  R.  8. 

When  the  term  mentioned  in  the  reddendum 
in  a  lease  differed  from  that  stated  in  the  haben- 
dum, and  the  counterpart  throughout  stated 
the  term  as  in  the  reddendum,  the  habendum  was 
corrected  so  as  to  agree  with  the  reddendum. 
lb. 

Effeet  of  —  Evidenoe.^  —  In  an  action  for 
rent  on  a  demise,  the  plaintiff  produced  a  deed 
properly  stamped  as  a  counterpart  lease,  and 
proved  the  same  to  have  been  executed  by  the 
defendant : — Held,  that  although  there  was  no 
evidence  of  any  lease  having  been  executed  by 
the  plaintiff,  the  presumption  was  that  there  was 
such  ;  and  the  deed  produced  was  therefore  rightly 
admissible  as  a  counterpart  Hughe*  v.  (Hark,  10 
C.  B.  905  ;  15  Jur.  430. 

In  an  action  for  rent  upon  an  indenture  of 
lease,  the  defendant  pleaded  non  demisit.  The 
counterpart  is  sufficient  evidence  of  the  demise. 
Houghton  v.  Xanig,  18  C.  B.  236 ;  25  L.  J.,  C. 
P.  218. 

Where  a  lease  purports  to  be  made  under  a 
power  contained  in  a  will,  the  lessee  is  estopped, 
by  his  execution  of  .the  counterpart,  &om  deny- 
ing the  execution  of  the  will.  JBringloe  v. 
Goodson,  8  Scott,  71  ;  5  Bing.  N.  C.  738  ;  1  Am. 
322. 

Lands  at  A.  were  conveyed  to  a  charity  in 
1763.  In  1783  the  charity,  being  then  incor- 
porated as  the  Magdalen  Hospital,  granted  a 
lease  for  ninety-nine  years  to  G.  of  all  their 
lands  at  A.  not  included  in  the  site  of  the  hos- 
pital. The  lease  reserved  no  beneficial  rent  to  the 
lessors,  and  contained  no  onerous  covenants 
binding  on  the  lessee.  In  1876  the  governors  of 
the  hospital  brought  an  action  against  the  de- 
fendants, who  were  in  possession  of  premises 
alleged  to  be  comprised  in  the  lease,  to  have  the 
lease  declared  void  under  13  Eliz.  c.  10,  and  for 
possession.  The  lease  having  been  declared 
voidable  on  demurrer,  the  dSendants  denied 
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that  they  were  in  possession  under  the  lease, 
and  asserted  a  freehold  title  in  themselves 
in  fee.  Since  1868  they  or  their  prede- 
cessors had  dealt  with  the  property  as  if  seised 
in  fee.  At  the  trial  of  the  action  it  was  proved 
that,  assuming,  the  hospital  to  be  owners  in  1783 
of  the  lands  conveyed  to  them  in  1763,  the  pre- 
mises in  question  were  comprised  in  the  lease  : — 
Held,  that  a  counterpart  of  the  lease  in  the  pos- 
session of  the  plaintiffs  was  admissible  as  evi- 
dence against  the  defendants,  although  there 
was  no  other  evidence  of  the  identity  of  the 
property  comprised  in  the  lease  with  that  con- 
veyed in  1763,  and  although  there  was  no  evi- 
dence that  G.  entered  under  the  lease,  or  that  the 
defendants  claimed  under  him ;  for  that,  first, 
where  persons  are  found  to  be  owners  of  pro- 
perty, there  is  a  presumption,  in  the  absence  of 
any&ing  to  the  contrary,  that  they  have  re- 
mained owners  of  the  same  property ;  and, 
secondly,  that  the  defendants  being  in  posses- 
sion, it  must  be  presumed  that  G.  entered,  and 
that  the  defendants  were  in  possession  by  devo- 
lution from  him,  so  as  to  ascribe  to  them  a  right- 
ful rather  than  a  wrongful  possession.  Magdalen 
HospUal  V.  Knotts,  37  L.  T.  428  ;  26  W.  R.  141. 
Affirmed  in  C.  A.,  ii^ra. 

Held,  also,  that  the  fact  that  the  defendants 
had  dealt  with  the  property  as  owners  in  fee  did 
not  rebut  the  presumption  that  they  held  under 
the  lease.    *Ih. 

In  1763,  lands  were  conveyed  upon  trust  for  a 
charitable  corporation,  and  in  1783,  the  corpora- 
tion granted  a  lease  of  part  of  such  lands  to  G. 
lor  ninety-nine  years  at  a  peppercorn  rent.  In 
1877  the  corporation  commenced  an  action 
against  E.,  who  was  in  possession  of  the  de- 
mised lands,  on  the  ground  that  the  lease  being 
voidable  under  13  Eliz.  c.  10,  they  had  the 
-option  to  determine  it  at  any  time  during  its 
continuance,  and  that  the  Statute  of  Limitations 
did  not  commence  to  run  against  them  until  they 
exercised  such  option : — Held,  that  in  the 
Absence  of  evidence  to  the  contrary,  the  coun- 
terpart lease  was  prim&  &cie  evidence  of  the 
title  in  fee  of  the  corporation,  and  that  the  de- 
fendant being  admittedly  in  possession  of  land 
included  in  the  lease,  the  presumption,  in  the 
absence  of  proof  to  the  contrary,  was  that  he 
was  in  possession  xmder  some  title  derived 
through  G.  Magdalen  Hospital  v.  Knotts,  8  Ch. 
D.  709 ;  47  L.  J.,  Ch.  726  ;  38  L.  T.  624 ;  26 
W.  R.  646— C.  A.  In  H.  L.  (see  infra')  this 
point  did  not  arise. 

Cost  of.] — ^In  a  written  agreement  for  a  lease, 
it  was  stipulated  that  if  the  tenant  should  be 
desirous  to  take  a  lease  of  the  premises,  **  he  the 
«aid  (landlord)  will,  at  the  request  and  costs  of 
the  said  (tenant),  grant  and  execute  to  him  a 
lease  thereof :" — Held,  that,  upon  this  agreement, 
the  tenant  was  not  bound  to  pay  for  the  counter- 
part of  the  lease,  although  the  lease  was  to  con- 
tain covenants  to  be  performed  by  the  tenant ; 
■and  that,  if  the  landlord  required  a  counterpart, 
he  must  be  at  the  expense  of  it  himself.  Jen- 
Slings  v.  Major,  8  C.  &  P.  61. 

8.  Title  of  Lessob. 

Presumption  of  Possession.] — ^The  granting 
of  a  lease  is  an  act  of  ownership  which  is 
prim&  facie  evidence  of  a  title  in  fee  of  the 
grantor ;  and  the  law  will  presume  that  persons 


in  possession  of  land  comprised  in  the  lease  are 
in  possession  rightfully,  and  are,  therefore,  in  the 
absence  of  other  proof  by  them,  privy  to  the 
term.  Magdalen  Mospital  v.  Knotts^  8  Ch.  D. 
709  ;  47  L.  J.,  Ch.  726  ^  38  L.  T.  624  ;  26  W.  R. 
640— C.  A.  S,  a  in  H.  L.,  4  App.  Cas.  324  ;  48 
L.  J.,  Ch.  679  ;  40  L.  T.  466  ;  27  W.  R.  682. 

How  fitr  Lessor  Guarantees  as  to  Title.] — By 
agreeing  to  grant  a  lease,  a  party  does  not  im- 
pliedly engage  for  a  general  warranty,  nor  under- 
take to  deliver  an  abstract  of  his  title.  Omllim, 
V.  Stme^  3  Taunt.  433. 

Kor  that  he  has  a  good  title  to  the  fee-simple, 
and  will  deliver  a  written  abstract.  Temple  v. 
Bmwn^  6  Taunt.  60. 

An  agreement  to  grant  a  lease  contains  an  im- 
plied undertaking  on  the  part  of  the  intended 
lessor  that  he  has  title  to  grant  such  lease  ;  and 
if  he  has  not,  he  is  liable  to  an  action  at  the  suit 
of  the  intended  lessee.  Stranks  v.  St.  John,  2 
L.  R.,  C.  P.  376  ;  36  L.  J.,  C.  P.  118  ;  16  L.  T. 
283  ;  16  W.  R.  678. 

Upon  a  contract  for  the  sale  of  an  agreement 
for  a  lease,  it  is  not  an  implied  condition  that 
the  lessor  has  power  to  grant  the  lease.  KiU' 
trea  v.  Persian,  1  H.  &  N.  357  ;  26  L.  J.,  Ex. 
287. 

Under  a  parol  demise,  the  law  implies  an 
agreement  for  quiet  enjoyment,  but  not  of  good 
title.  Bundy  v.  CaHwright,  8  Ex.  913  ;  22  L.  J., 
Ex.  286. 

A  declaration  that  the  defendant  had  agreed 
to  let  premises  to  the  plaintiff  on  certain  terms, 
and  that,  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  had  promised  to 
perform  all  things  in  the  agreement  contained 
on  his  part  to  be  performed,  the  defendant  pro- 
mised the  plaintiff  that  he  had  good  right  and 
title,  and  full  and  lawful  power  and  authority, 
to  let  the  premises  to  the  plaintiff  without  re- 
striction as  to  the  purpose  for  whidi  the  same 
should  be  occupied  : — Held  bad,  inasmuch  as  the 
promise  alleged  could  not  be  implied  from  the 
relation  of  landlord  and  tenant,  and  was  without 
consideration  to  support  it  Jackson  v.  Cobkin, 
1  D.,  N.  S.  96  ;  8  M.  &  W.  790. 

A  tenant  from  year  to  year,  who  has  been 
evicted  by  the  reversioner  after  the  determina- 
tion of  the  interest  of  the  landlord,  cannot 
maintain  an  action  upon  an  implied  covenant 
for  quiet  enjoyment  against  his  landlord.  iVn- 
fold  V.  Abbott,  32  L.  J.,  Q.  B.  67  ;  9  Jur.,  N.  S. 
617;  7L.  T.  384;  11  W.  R.  169. 

A  tenant  from  year  to  year,  equally  with  a 
tenant  having  a  larger  interest,  is  bound  to  make 
proper  inquiries  into  his  landlord's  title,  and  he 
is  affected  with  the  consequences  of  not  doing 
so.  Wilson  V.  Hart,  1  L.  R.,  Ch.  463;  35 
L.  J.,  Ch,  669  ;  12  Jur.,  N.  8.  460 ;  14  L.  T. 
499 — ^L.  J,    See  also  oases,  post,  XV.  4. 

9.  Option  to  Pubchase  Pbemibes. 

Option  to  Purehase  Fee  Simple.] — ^A  lease  of 
land  contained  a  covenant  by  the  lessor  with  the 
lessee,  his  executors,  administrators,  and  assigns, 
that  if  the  lessee,  his  executors,  administrators, 
or  assigns,  should  at  any  time  thereafter  be  de- 
sirous of  purchasing  the  fee  simple  of  the  demised 
land,  and  should  give  notice  in  writing  to  the 
lessor,  his  heirs  and  assigns,  then  the  lessor,  his 
heirs  or  assigns,  would  accept  1,200Z.  for  the 
purchase  of  the  fee  simple,  and  on  receipt  thereof 
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would  convey  the  fee  simple  to  the  lessee,  his 
heirs  or  assigns,  or  as  he  or  they  should  direct. 
The  lessee  died  intestate,  and  nearly  twenty 
years  after  his  death,  his  heir,  who  was  also 
administrator  of  his  personal  estate,  called  on 
the  devisee  of  the  lessor  to  convey  the  fee  simple 
to  him  in  accordance  with  the  covenant,  and  a 
conveyance  was  executed  accordingly.  The  heir 
afterwards  contracted  to  sell  part  of  the  property 
thus  conveyed  to  him.  Held,  that  the  option  to 
purchase  was  attached  to  the  lease  and  passed 
with  it ;  that  it  consequently  passed  as  part  of 
the  lessee's  personal  estate  to  the  administrator, 
and  that  the  administrator  could  not  make  a 
good  title  to  the  purchaser,  unless  the  next-of-kin 
of  the  lessee  would  concur  in  the  sale.  Ada^s 
and  Ken»in^ton  Vestry,  In  re,  or  Adams,  In  re, 
24  Ch.  D.  199  ;  52  L.  J.,  Ch.  758  ;  48  L.  T.  968  ; 
32  W.  R.  120. 

Payment  a  Condition  Precedent  to  Pnrchaie.] 
— ^A  lease  for  years  contained  a  covenant  on  the 
part  of  the  lessor,  that  if  the  lessee  should  be  de- 
sirous, at  the  expiration  of  the  term,  of  purchasing 
the  premises,  and  should  give  to  the  lessor  six  ca- 
lendar months*  notice  in  writing  of  such  desire, 
and  should  pay  to  him  2,000^.,  the  lessor  would  sell 
and  convey  the  premises  to  the  lessee ;  the  ex- 
pense of  the  preparation  and  verification  of  the 
abstract  to  be  borne  by  the  lessee,  he  expressly 
accepting  the  title.  The  lessee  gave  notice,  but 
did  not  pay  the  money  : — Held,  that  the  payment 
of  the  money  was  a  condition  precedent  to  the 
right  of  purchase,  and  that  the  money  not  hav- 
ing been  paid,  no  binding  contract  arose. 
Weston  V.  Collins,  34  L.  J.,  Ch.  353. 

A  lessee,  who  had  the  option  of  purchasing  the 
freehold  at  any  time  within  seven  years,  by  giv- 
ing three  months'  notice,  and  paying  a  certain 
sum  at  the  expiration  of  such  notice,  gave  the  re- 
quired notice  three  months  before  the  seven 
years  elapsed,  but  did  not  pay  the  money  on  or 
before  the  day  the  notice  expired  : — Held,  that 
the  lessee  was  not  entitled  to  a  decree  for  speci- 
fic performance,  the  time  of  payment  being  one 
of  uie  two  conditions  of  the  contract.  Ranelagh 
(^Lord)  V.  Melton,  2  Drew,  dc  Sm.  278  ;  34  L.  J., 
Ch.  227 ;  10  Jur.,  N.  S.  1141 ;  11  L.  T.  409  ;  13 
W.  R.  160. 

Option  independent  of  Duration  of  Term.]  — 
By  a  clause  at  the  end  of  a  lease,  the  lessees  on 
notice  given  on  or  before  a  fixed  date  had  the 
option  of  purchasing  the  fee  simple  of  the 
premises  comprised  in  the  lease,  together  with 
certain  machinery  thereon.  The  term  was  under 
the  lease  determined  absolutely  by  an  event 
which  happened,  viz.  by  a  fire  which  partly  de- 
stroyed the  premises  demised,  and  which  occurred 
before  the  exercise  of  the  option  : — Held,  that 
the  option  to  purchase  waa  mdependent  of  the 
duration  of  the  term.  Edwards  v.  West,  7  Ch. 
D.  858  ;  47  L.  J.,  Ch.  463  ;  38  L.  T.  481 ;  26 
W.  R.  507. 

Hotice  to  Infant  Heir.]-^A  lease  for  twenty- 
one  years  contained  a  proviso,  that  if  the  lessees 
shoidd  be  desirous  of  purchasing  the  fee,  and 
should  give  to  the  lessor,  his  heirs  or  assigns, 
notice  of  such  desire,  they  should  be  entitled  to 
become  the  purchasers  of  the  premises  at  the 
price  named,  and  the  lessor,  his  appointees,  heirs, 
or  assigns,  would,  on  payment  of  the  purchase- 
money,  do  all  acts  for  conveying  the  premises  to 


the  use  of  the  purchasers.  The  lessor  died,  hav- 
ing devised  all  his  real  estates  to  trustees,  who 
disclaimed,  and  leaving  an  infant  heir.  The 
lessees  having  served  on  the  infant  and  his  guar- 
dian notice  of  their  election  to  purchase : — Held, 
that  such  notice  was  effectually  served,  and  consti- 
tuted a  valid  and  binding  contract,  which  the 
court  would  not  refuse  to  carry  out  on  the  ground 
that  the  infant  could  not  give  a  discharge  for  the 
purchase-money.  Woods  v.  Hyde,  31  L.  J.,  Ch. 
295. 

Breach  of  Covenant  to  Ininre.J — ^An  owner  of 
a  plot  of  ground  agreed  to  grant  a  lease  of  it  to 
A.  as  soon  as  the  latter  had  erected  a  villa  thereon. 
But  it  was  stipulated,  that  if  A.  should  not  per- 
form the  agreement  on  his  part,  the  agreement 
for  a  lease  was  to  be  void,  and  that  the  owner 
might  re-enter.  A.  was  to  insure  in  a  particular 
way,  and  he  was  to  have  the  option  of  purchasing 
the  fee  within  two  years.  .  A.  erected  the  villa, 
but  insured  in  a  wrong  office  and  in  a  wrong 
name  : — Held,  that  the  contract  for  a  lease  was 
independent  of  the  option  to  purchase,  and  that, 
notwithstanding  the  forfeiture  of  the  first,  the 
latter  still  subsisted,  and  a  specific  performance 
of  the  contract  for  sale  was  decreed.  Ore-en  v. 
Low,  22  Beav.  625  ;  2  Jur.,  N.  S.  848. 


10.   Setting  aside,  when  obtained  by 
Fraud  ob  Misbepbesektation. 


As  to  purposes  for  whioh  Premiies  were  to  be 
used — ^Immorality.]  —  An  owner  of  premises, 
who  grants  a  lease  of  them  for  a  term,  under 
which  the  lessee  enters,  cannot  avoid  the  lease 
on  the  ground  that  it  was  obtained  by  the  fraudu- 
lent misrepresentations  of  the  lessee  as  to  matters 
collateral  to  the  lease,  e.  g.,  that  he  was  a  respect- 
able person,  and  intended  to  use  the  premises  for 
a  respectable  business ;  whereas  he  was  not  a 
respectable  man,  and  intended  at  the  time  and 
did  afterwards  use  the  premises  for  an  immoral 
and  an  illegal  purpose.  J^eret  v.  JBill,  15  C.  B. 
207  ;  2  C.  L.  K.  1366  ;  23  L.  J.,  C.  P.  186  ;  18 
Jur.  1014. 

See  also  post,  X.  4. 

Other  ouee.] — A  lease  having  been  granted  by 
deed  in  terms  trom  which  the  law  implies  a  cove- 
nant for  title,  and  the  lessor  proving  to  have  no 
title  to  part  of  the  demised  premises  : — Held, 
that  the  lessee  might  refuse  to  take  possession  of 
such  part  of  the  demised  premises,  and  elect  to 
keep  the  remainder,  and  might  in  an  action  for 
pent  due  under  the  lease  claim  damages  for 
breach  of  the  implied  covenant  by  way  of 
counter-claim.    lb. 

Action  for  rent  due  on  a  lease.  The  declara- 
tion stated  that  one  Lawless  being  entitled  to  a 
certain  estate  mortgaged  the  premises  to  O'Brien, 
and  that  afterwards  Lawless  and  O'Brien  demised 
to  the  defendant,  who  entered  upon  the  premises 
demised  and  became  thus  possessed  of  the  term  ; 
that  O'Brien's  interest  vested  in  the  plaintiff, 
and  that  a  half-year's  rent  was  due  to  the  plain- 
tiff on  the  demise.  A  plea  alleged  that,  before 
the  demise,  O'Brien  falsely  and  fraudulently  re- 
presented that  Lawless  was  entitled  to  the  lands 
in  the  lease  mentioned,  as  devisee  under  the 
will  of  his  father,  and  that  his  will  had  been 
duly  proved,  and  that  by  such  false  and  fraudu- 
lent representations  the  defendant  was  induced 
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to  accept  the  loose  and  enter  into  the  covenants 
therein  contained,  and  averred  that  Lawless  was 
not  so  entitled  as  owner,  and  the  defendant  him- 
self, as  O'Brien  well  knew,  was  entitled  to  the 
lands  as  heir-at-law.  On  demurrer,  the  plea 
was  held  bad,  for  not  stating  that  the  defendant 
repudiated  the^ease  and  derived  no  benefit  under 
it.  Meldon  v.  Lawless.,  6  Ir.  R.,  C.  L.  547,  n. — 
C.  P. ;  8,  P.,  Anderson  v.  Costello^  5  Ir.  R.,  C.  L. 
544. 

The  lessor  of  certain  lands  knew  that  as  to 
part  of  them  he  had  no  title  to  grant  the  lease. 
The  lessee  did  not  know,  and  had  no  means  of 
knowing,  that  such  was  the  case,  and  the  lessor 
did  not  disclose  the  want  of  title  of  him : — Held, 
that  it  was  not  necessary  in  equity,  in  order  that 
the  lessee  might  be  relieved  of  the  lease,  that 
there  should  have  been  any  affirmative  fraud, 
and  that  the  concealment  by  the  lessor  of  a  fact 
affecting  the  title  to  a  matenal  part  of  the 
demised  premises  was  a  sufficient  ground  for 
treating  the  lease  as  set  aside.  Mostyn  v.  West 
Mostyn  Coal  and  Iron  Company^  1  C.  P.  D. 
145  ;  45  L.  J.,  C.  P.  401 ;  34  L.  T.  325  ;  24  W.  R. 
401. 

11.  Ukdebleases. 

Effect  of  Assignment  of  Lease  on.] — When  a 
lessee  grants  an  underlease,  reserving  a  rent 
which  is  incident  to  the  reversion  on  the  under- 
lease, the  rent,  the  reversion,  and  the  benefit  of 
the  covenants  will  not  pass  by  a  subsequent 
mere  assignment  of  the  term,  nor  unless  ex- 
pressly assigned.  Franklin  v.  Howes,  24  L.  T. 
348  ;  19  W.  R.  581. 

Upon  an  assignment  of  a  lease  to  a  purchaser, 
the  absence  of  the  counterpart  of  an  underlease 
of  a  portion  of  the  property  comprised  in  the 
lease,  is  notice  to  the  purchaser  of  the  title  of  a 
person  holding  such  counterpart  by  way  of  equi- 
table mortgage,  and  if  the  purchaser  does  not 
inquire,  or  obtain  possession  of  such  counter- 
part, he  will  be  guUty  of  gross  negligence,  and 
will,  therefore,  bS  postponed  to  the  equitable 
mortgagee.    Ih, 

Orant  of— Acceptance,  how  rebntted.] — ^When 
a  parol  contract  is  made  for  the  grant  of  an 
underlease  subject  to  a  question  of  title,  posses- 
sion taken  with  the  knowledge  and  consent  of 
the  grantor  is  not  of  itself  a  waiver  of  an  objec- 
tion to  title  by  the  grantee,  but  it  is  only 
evidence  of  the  acceptance  of  the  title,  which 
may  be  rebutted  by  other  circumstances.  Hyde 
V.  Warde^i,  3  Ex.  D.  72 ;  47  L.  J.,  Ex.  121  j  37 
L.  T.  567— C.  A. 

Constmotiye  Kotice  of  Provisions  of  Original 
Lease.] — Upon  an  agreement  to  grant  an  under- 
lease the  grantee  has  constructive  notice  of  the 
provisions  of  the  original  lease  only  when  he 
has  had  a  fair  opportunity  of  ascertaining  what 
they  were.    Ih. 

The  defendant  having  agreed  to  take  an  as- 
signment of  an  underlease  from  the  plaintiff, 
found  on  examining  the  lease  that  it  contained  a 
covenant  by  the  plaintiff  not  to  underlet  without 
the  consent  of  the  lessor,  the  lessor  agreeing  not 
to  withhold  his  consent  from  any  assignment  to 
a  respectable  and  responsible  person : — Held, 
that  the  fact  that  the  lessor's  consent  had  not 
been  obtained  at  the  time  of  the  agreement  to 
take  an  assignment  was  not  enough  to  enable 
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the  defendant  to  resist  a  claim  for  specific  per- 
formance.   Ih, 

A  party  who  enters  into  an  agreement  for  an 
underlease,  without  inquiring  into  the  cove- 
nants of  the  original  lease,  has  constructive 
notice  of  all  usual  covenants  in  the  original 
lease.    Flight  v.  Barton,  3  Mylne  &  K.  282. 

But  where  a  party  entered  into  an  agreement 
under  a  lease  for  an  underlease,  and  informed 
the  lessee  of  the  nature  of  the  business  which  he 
meant  to  carry  on  in  the  premises,  and  the  lessee 
did  not  apprise  him  that  there  was  a  covenant  in 
the  original  lease  prohibiting  such  business,  the 
silence  of  the  lessee  was  equivalent  to  a  repre- 
sentation that  there  was  no  such  prohibitory 
covenant.    JJ. 

It  is  the  duty  of  a  person  contracting  for  an 
underlease  to  inform  himself  of  the  covenants 
contained  in  the  original  lease,  and  if  he  enters 
and  takes  possession  of  the  property  he  will  be 
bound  by  those  covenants.  Cosser  v.  Collinge, 
3  Mylne  &  K.  283. 

Where  a  lessee  covenants  in  an  underlease  to 
observe  the  covenants  of  the  original  lease,  it  is 
the  same  as  if  those  covenants  had  been  inserted 
at  length  in  the  underlease.  Piggott  v.  Strat- 
ton,  1  De  G.,  F.  &  J.  33  ;  29  L.  J.,  Ch.  1  ;  6  Jur., 
N.  S.  129. 

By  a  contract  in  1861,  A.  agreed  to  grant 
an  underlease  to  B.  of  premises,  for  the  residue 
of  the  term  held  by  A.,  except  the  last  ten 
days,  such  underlease  to  contain  similar  clauses 
and  covenants  to  those  contained  in  the  original 
lease.  In  pursuance  of  this  contract  an  under- 
lease was  prepared  by  the  lessor's  solicitor  for 
twenty-three  years  less  ten  days,  and  the 
lease  was  executed  by  the  lessee,  who  neither 
inspected  the  original  lease  nor  employed 
any  professional  adviser.  In  1877  it  was  dis- 
covered that  the  original  lease  had  only  sixteen 
years  to  run,  and  the  underlease  had,  by  mis- 
take, been  made  for  seven  years  longer  than  the 
lessor  had  power  to  grant.  The  lessee  claimed 
compensation : — Held,  that  the  lessee  was  to 
blame  in  not  inspecting  the  original  lease  and 
ascertaining  for  himself  the  precise  term,  and 
that  caveat  emptor  applied.  Besley  v.  Heslcy, 
9  Ch.  D.  103 ;  38  L.  T.  844  ;  27  W.  R.  184. 

When  determined.] — In  1852,  M.  having  a 
crown  lease  of  premises,  let  them  to  the  plaintiff 
for  three  years  from  the  24th  June  by  an  agree- 
ment, wherein  it  was  stipulated  that  he  should 
do  nothing  contrary  to  the  covenants  and  provi- 
sions in  the  lease  from  the  crown.  After  the 
three  years  had  passed,  the  plaintiff  continued  to 
occupy  the  premises  as  tenant  from  year  to  year, 
paying  an  annual  rent  from  every  24th  June. 
In  September,  1869,  M.  assigned  his  interest  in 
the  crown  lease  to  C,  and  subsequently  gave 
notice  to  the  plaintiff  to  pay  his  rent  to  C,  from 
Michaelmas,  1869.  This  the  plaintiff  accord- 
ingly did,  not  receiving  any  notice  to  quit.  In 
June,  1870,  he  was  informed  by  the  solicitors  of 
C,  that,  as  the  interest  of  the  latter  under  M/s 
assignment  expired  in  October,  C.  could  not 
after  that  time  treat  the  plaintiff  as  his  tenant. 
The  crown  lease  to  M.  expired  on  the  10th 
October,  1870,  and  in  1866,  C.  agreed  with  the 
crown  for  a  new  lease  of  the  premises  at  the  ex- 
piration of  the  old  one.  Both  these  facts  were 
known  to  the  plaintiff.  A  new  lease  was  granted 
to  C.  by  the  crown  when  the  former  lease  lapsed, 
and  he  having  sub-let  the  premises  to  the  de- 
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fendants,  they  evicted  the  gjaintiff  in  1870  : — 
Held,  that  the  plaintiff's  tenancy  terminated 
when  the  crown  lease  to  M.  ran  out,  and  that 
the  defendants  were  entitled  to  possession  of 
the  premises.  Weller  v,  S^ierSj  26  L.  T.  866 ; 
20  W.  R.  772. 

12.  Cancellation  and  Deliyeby  up  of. 

Cancellation.]  —  Cancelling  a  lease  by  the 
matual  consent  of  both  parties  does  not  destroy 
the  estate  Tested  in  the  lessee,  and  the  lessor 
may  therefore  maintain  an  action  on  the  demise 
for  the  recovery  of  the  rent.  Ward  (^Lord)  v. 
Lumley,  5  H.  &  N.  87  ;  29  L.  J.,  Ex.  322. 

A  declaration  on  a  demise,  for  rent,  stated 
that  the  plaintiff  by  deed  demised  to  the  defen- 
dant certain  premises.  Plea,  that  the  plaintiff 
did  not  by  deed  demise  the  premises.  Since  the 
rent  became  due  the  deed  was  cancelled  by  the 
mutual  consent  of  both  parties  : — Held,  that  the 
cancelled  deed  was  evidence  in  proof  of  the 
issue.  S,  a,  5  H.  &  N.  656 ;  29  L.  J.,  Ex.  322  ; 
8  W.  R.  184. 

Deliyering  up.] — A.  being  lessee  of  premises 
under  a  lease  for  twenty-one  years,  determinable 
at  the  end  of  seven  or  fourteen  years,  gave  notice 
to  quit  at  the  end  of  seven  years,  but  did  not 
yield  up  possession  pursuant  to  such  notice. 
Disputes  having  arisen,  A.  gave  C,  who  was 
entitled  to  the  residue  of  the  term,  an  under- 
taking that,  in  consideration  of  his  granting  a 
new  lease  to  B.,  he  would  "  deliver  up  to  C.  the 
said  lease :  ^ — Held,  that  the  delivery  of  the  lease 
to  C.  with  the  seal  cut  off,  was  a  breach  of  the 
undertaking,  although  the  seal  was  also  delivered 
at  the  same  time.  Richardson  v.  Barnes f  4  Ex. 
128;  18  L.  J.,  Ex.  469. 

Trover  does  not  lie  by  a  lessor  against  a  lessee 
to  obtain  possession  of  the  indenture  of  lease, 
upon  the  expiration  of  the  term  by  forfeiture  or 
otherwise.  Ball  v.  Ball^  3  Scott,  N.  R.  577  ;  3 
M.  &  a.  242. 

A  lessor  who  has  determined  the  term  by  re- 
entry for  breach  of  covenant  has  no  title  to  the 
lease  as  against  the  lessee.  Elworthy  v.  Sand- 
ford,  3  H.  &  C.  330  ;  34  L.  J.,  Ex.  42  ;  10  L.  T. 
654  ;  12  W.  R.  1008. 

Presumption   that   LeaBO   iLai   been 

Lost.] — An  expired  lease  may  be  presumed  to 
have  been  destroyed,  where  reasonable  diligence 
has  been  unsuccessfully  used  to  secure  its  produc- 
tion. Doe  d.  Manton  v.  Austin,  2  M.  &  Scott,  107. 
The  production  of  the  counterpart  of  an  old 
lease,  coupled  with  evidence  of  the  payment  of 
rent  to  tne  lessee  by  his  under-tenants  for  a 
number  of  years,  is  sufficient  evidence  of  the 
lessee's  interest  under  such  lease.    Ih 


13.  Other  Mattebs  Relating  to. 

Entry  of  LoBsee.] — ^Entry  is  not  necessary  to 
the  vesting  of  a  term  of  years  in  the  lessee  ;  but 
for  the  purpose  of  maintaining  an  action  of 
trespass  the  lessee  must  enter,  since  that  action 
is  founded  on  actual  possession.  Harrison  v. 
Blackburn,  17  C.  B.,  N.  S.  678. 

A.,  in  1819,  demised  lands  to  B.  for  100  years, 
and,  subject  thereto,  he,  in  1820,  demised  for 
200  years  to  C,  who  entered.  In  1822,  D. 
recovered  judgment  against  A.,  and  issued  an 
elegit,  under  which  the  lands  were  delivered  in 


execution  : — Held,  that  C.  was  entitled  to  the 
possession  as  against  D.,  and  might  maintain, 
trespass  against  him,  it  not  appearing  that  B. 
had  entered  under  the  demise  to  him.  Chatfield 
V.  Parlter,  2  M.  &  R.  540  ;  8  B.  &  C.  543. 

Premiomi  on  Interest  in   Land — ^Lien.] — A 

lease  is  a  sale  pro  tanto,  and  a  premium  reserved 
on  a  lease  is  in  the  nature  of  purchase-money, 
for  which,  if  impald,  there  is  a  lien  on  the  land  ; 
and,  consequently,  unpaid  premium  is  an  interest 
in  land  within  9  Geo.  2,  c.  36,  s.  3.  Shepheard 
V.  Beetliam,  6  Ch.  D.  597  ;  46  L.  J.,  Ch.  763  ;  36 
L.  T.  909  ;  25  W.  R.  764. 

Incorporation  of  Prior  Lease.] — The  said  lease 
of  1843  referred  to  a  prior  lease  of  the  same 
mines  granted  by  the  testator  in  1829,  and  pur- 
ported to  grant  such  or  the  like  liberties,  powers, 
authorities  and  privileges  thereby  granted,  and 
all  other  liberties,  &c.,  necessary  for  working 
the  mines,  except  as  in  the  said  lease  of  1829 
was  excepted.  The  lease  of  1829  excepted 
certain  minerals  from  the  demise,  and  contained 
covenants  by  the  lessees  not  to  remove  the 
pillars  of  the  mines  without  the  consent  of  the 
testator,  his  heirs  or  assigns: — Held,  that  the 
lease  of  1843  incorporated  the  provisions  in  the 
lease  of  1829  against  the  removal  of  the  pillars. 
Mostyn  v.  Lancaster,  Taylor  v.  Mostyn,  61 
L.  J.,  Ch.  696  J  46  L.  T.  648  ;  31  W.  R.  3. 

Proof  of  Terms  of  Holding.] — ^Where  a  tenant 
was  to  hold  land  according  to  certain  rules  in 
^Titing,  under  which  a  former  tenant  held,  but 
the  length  of  his  term  was  agreed  on  orally  : — 
Held,  that,  to  shew  the  expiration  of  the  term, 
it  was  not  necessary  to  produce  the  rules.  Hey 
V.  Moorhouse,  6  Bing.  N.  C.  52  ;  8  Scott,  156. 

In  an  action  to  recover  back  a  sum  alleged  to 
have  been  overpaid  by  a  tenant  to  his  landlord, 
upon  a  settlement  between  them  in  relation  to 
a  distress  for  arrears  of  rent,  it  appeared  that 
the  defendant  held  the  premises  under  a  lease 
from  Michaelmas,  1832 : — Held,  that  a  memo- 
randum written  in  the  margin  of  the  draft  of 
the  lease  whereby  the  tenant  engaged  to  pay 
rent  for  the  preceding  half-quarter,  was  ad- 
missible for  the  purpose  of  negativing  the  claim. 
Cowne  V.  Garment,  1  Scott,  275  j  1  Bing.  N.  C. 
318. 

In  an  action  for  breach  of  an  agreement  be- 
tween a  tenant  of  S.  and  the  plaintiff,  that  the 
tenant  should  deliver  to  the  plaintiff  the  farm 
occupied  by  the  former, . "  upon  the  terms  and 
conditions  of  the  agreement  under  which  the 
said  tenant  held  of  S.,*'  it  is  not  necessary  to 
produce  at  the  trial  the  lease  by  S.  Wallis  v. 
Littell,  lie.  B.,  N.  S.  369  ;  31  L.  J.,  C.  P.  100  ; 
8  Jur.,  N.  S.  745  ;  10  W.  R.  192. 

Where  a  lessee,  after  the  expiration  of  his 
lease,  remains  in  possession  and  pays  rent,  it  is 
a  question  for  the  jury  upon  what  terms  his 
tenancy  continues.  Oakley  v.  Mon^k,  1  L.  R., 
Ex.  159  ;  35  L.  J.,  Ex.  87 ;  14  L.  T.  20 ;  14 
W.  R.  406  ;  4  H.  &  C.  251— Ex.  Ch. 

A  tenant  for  life  granted  a  lease  containing  a 
covenant  that  he  would,  at  the  expiration  of  the 
term,  pay  and  allow  the  lessee,  a  nurseryman,  for 
all  fruit  trees  Jind  shrubs  then  on  the  premises 
which  had  been  planted  by  him.  At  the  expira- 
tion of  the  lease  the  lessee  continued  in  posseji- 
sion,  and  paid  rent,  and  upon  the  death  of  the 
tenant  for  life  he  paid  the  same  rent  to  the 
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remaindermanf  who  was  not  aware  of  the  cove- 
nant in  the  lea^ ; — Held,  that  there  was  no^ 
evidence  for  the  jury  that  the  tenancy  continued 
npon  the  terms  of  the  lease,  so  as  to  bind  the 
remainderman  by  the  covenant.    lb, 

A  lessor  of  a  term  of  years  created  by  a 
writing  not  nnder  seal,  containing  a  particular 
contract  of  tenancy,  conveyed  the  freehold  to 
the  plaintiff.  The  defendant  afterwards  and 
during  the  term  paid  rent  to  the  plaintiff,  and 
otherwise  admitted  him  to  be  his  landlord  on 
the  terms  of  the  original  demise  : — Held,  though 
the  term  of  years  first  created  was  still  un- 
expired, that  there  was  evidence  for  the  jury  in 
support  of  the  demise  stated  ;  and  that,  on  theix 
verdict  of  such  a  demise,  the  plaintiff  had  a  right 
of  action  for  the  non-observance  of  such  par- 
ticular contract  of  tenancy.  Brydge*  v.  Lewis, 
3  Q.  B.  603  ;  2  G.  &  D.  763. 

See  also  post,  XI.  1  {e). 


VIII.    TENANCIES  FROM  YEAR  TO 

YEAR, 

1.  How  Created, 

2.  Occupation, 

a.  Under  an  Agreement  for  a  Lease,  1386. 
h.  Under  a  Contract  for  Sale,  1888. 
c.  Under  Void  Lease,  1390. 

3.  Holding  over,  1392. 

4.  Acceptance  of  a  New  Tenant,  1396. 

5.  Change  of  Ihrms,  1397. 

6.  Tenns  incident  to  Holding,  1398. 

7.  OtJutr  Matters  Relating  to,  1400. 

8.  Proof  of  Tenancy, — See  post,  XI. 

1.  How  Created. 

What  if.]  —  A  landlord  agreed  to  let,  and 
a  tenant  to  take,  an  office  from  the  29rth  of 
September,  1869,  at  the  yearly  rent  of  20Z., 
payable  quarterly  in  advance.  The  agreement 
alluded  more  than  once  to  the  term  thereby 
created,  and  provided  that  in  case  the  term 
should  be  determined  otherwise  than  by  effluxion 
of  time  or  by  legal  notice,  then  the  tenant  should 
pay  to  the  landlord  5^.,  equivalent  to  one  quarter's 
rent,  as  and  by  way  of  liquidated  and  ascertained 
damages,  and  to  be  recoverable  as  such  by  the 
landlord.  The  tenant  without  any  notice  gave 
up  pofsession  of  the  premises  before  the  29th 
September,  1870,  having  paid  in  advance  all  rent 
for  the  year  ending  on  that  day: — Held,  that 
the  terms  of  the  agreement  created  a  yearly 
tenancy,  and  that  the  landlord  was  entitled  to 
recover  5/.  from  the  tenant  for  the  rent  due  on 
the  29th  September  in  advance.  Florence  v. 
Robinson,  24  L.  T.  705. 

W.  being  entitled  to  a  leasehold  interest,  the 
term  of  which  expired  on  25th  December,  1881, 
agreed  in  writing  to  let  the  same  to  K.  at 
the  yearly  rent  of  36Z.,  and  agreed  not  to  give  K. 
notice  to  quit  so  long  as  he  continued  to  pay  the 
rent.  A  railway  company  agreed  to  purchase 
at  the  price  of  470Z.  this  interest,  described  as 
the  interest  which  K.  held  of  W.,  for  any  term 
at  tenant^s  option,  but  not  beyond  the  term  and 
interest  of  W.  in  the  premises,  which  term  will 
expire  on  the  25th  December,  1881.  The  rail- 
way company  subsequently  objected  that  this 
was  only  a  tenancy  from  year  to  year : — Held, 
that  it  was  a  tenancy  for  the  remainder  of  the 
term,  but  that  even  if  it  were  not  the  company 


was  bound  by  their  agreement.     Kifig,  In  re^ 
East  London  Railway  Coiftpany,  .Ex  parte,  16* 
L.  R.,  Eq.  521 ;  29  L.  T.  288  ;  21  W.  R.  881. 

By  a  written  instrument  not  under  seal,  and 
dated  the  28,th  of  February,  1872,  W.  purported 
to  demise  a  messuage  to  the  defendant,  as  tenant 
from  year  to  year,  for  so  long  as  he  should  keep 
the  rent  paid,  and  as  W.  should  have  "  power  to 
let  the  premises  *' ;  the  defendant  entered  and 
paid  rent  quarterly  : — Held,  that  the  only  estate 
vested  in  the  defendant  was  a  tenancy  from 
year  to  year.  Wood  v.  Beard,  2  Ex.  D.  30  ;  46 
L.  J.,  Q.  B.  100  ;  35  L.  T.  866. 

By  an  agreement  under  seal  the  premises  in 
dispute  were  let  for  the  term  of  one  year,  at  a 
yearly  rent,  payable  quarterly  ;  and  it  was 
agreed  that  the  lessee  might  determine  the 
tenancy  at  the  expiration  of  the  term  of  one 
year  by  giving  to  the  lessor  three  months' 
previous  notice  in  writing,  and  that  the  lessee 
might  continue  tenant  after  the  expiration  of 
the  term  on  punctual  payment  of  the  rent,  free 
from  disturbance  or  eviction  by  the  lessor  as 
long  as  the  rent  was  punctually  paid : — Held, 
that  the  estate  created  by  the  instrument  and 
the  payment  of  the  rent  was  a  tenancy  from 
year  to  year,  and  that  a  clause  declaring  that 
such  a  tenancy  was  not  to  be  determinable  by  a 
notice  to  quit  was  inconsistent  with  and  repug- 
nant to  the  nature  of  such  estate  ;  and  that  the 
lessor,  who  had  served  a  notice  to  quit,  was  en- 
titled to  recover.  Holmes  v.  Bay,  8  Ir.  R.,  C.  L. 
235. 

A.  agreed  to  let,  and  B.  agreed  to  hire,  a  piece 
of  land,  containing  about  fifteen  acres,  at  an 
annual  surface  rent  ,*  B.  to  use  the  land  for  the 
purpose  of  making  bricks,  and  to  pay  A.  3«.  per 
1,000  on  the  quantity  made  ;  the  quantity  made 
to  be  not  less  than  4,000,000  annually;  the  ground 
not  to  be  excavated  beyond  the  depth  of  eight 
feet  without  the  permission  of  A.  in  writing.  A 
portion  of  the  land  being  required  by  a  railway 
company,  B.'s  claim  for  compensation  in  respect 
of  his  estate  and  interest  in  tne  land  so  required, 
and  for  deterioration  to  the  residue,  was  referred 
to  arbitration.  The  umpire  found  that  the  inte- 
rest of  B.  under  this  agreement  was  that  of 
merely  a  tenant  from  year  to  year  ;  and  he  as- 
sessed the  compensation  upon  that  basis : — Held, 
that  the  construction  put  by  the  umpire  upon 
the  agreement  was  correct;  and  that  evidence 
tending  to  shew  that  by  the  custom  of  the  brick- 
making  trade  brick  land  is  never  hired  from 
year  to  yeai*  was  properly  rejected.  Stroud,  In 
re,  8  C.  B.  502  ;  16  L.  J.,  C.  P.  117. 

An  agreement  dated  the  19th  April,  1841,  by 
which  part  of  a  dwelling-house  was  let,  stipu- 
lated for  "  the  yearly  rent  of  42Z.,  payable 
quarterly,  the  first  payment  of  11, 13*.  6rf.,  to  be 
made  on  the  24th  June  next,  being  the  propor- 
tion of  rent  from  the  19th  April,  1841,  to  that 
date."  And,  further,  that  the  tenant  should  hold 
and  enjoy  the  possession  "  until  one  of  the 
I  parties  should  give  to  the  other  six  calendar 
months'  notice  in  writing  to  quit  at  the  expira- 
tion of  any  such  notice  : " — Held,  that  a  yearly 
tenancy  was  not  created,  and  that  a  six  months' 
notice  to  quit  expiring  on  the  5th  December,  was 
a  sufficient  notice  to  put  an  end  to  the  tenancy. 
Boe  d.  Ki^  v.  Grafton,  21  L.  J.,  Q.  B.  276  ;  16 
Jur.  833. 

H.  and  R.,  by  indenture  of  February,  1805, 
granted  and  leasied  premises  unto  and  to  the  use 
of  J.  H.,  his  heirs,  executors,  administrators  and 
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nssigns,  for  ever,  yielding  and  paying  therefor 
a  yearly  rent.  Proviso  for  re-entry  on  non-pay- 
ment of  rent.  Covenant  by  J.  H.  for  payment 
of  the  rent,  for  repairs  and  for  insurance  : — 
Held,  that  in  the  absence  of  proof  that  the  pre- 
mises were,  at  the  date  of  the  instrument,  in  the 
occupation  of  tenants,  and  the  expressed  inten- 
tion of  the  parties  precluding  the  presumption 
of  livery  of  seisin,  the  instrument  could  not 
operate  as  a  conveyance  of  the  fee  subject  to  a 
rent-charge,  but  only  to  create  a  tenancy  from 
year  to  year.  Doe  d.  Rohertson  v.  Gardiner, 
12  C.  B.  319  ;  21  L.  J.,  C.  P.  222. 

A.  agreed  to  let,  and  B.  to  take,  a  cottage  for 
three  months  from  29th  Decenil)er,  at  a  yearly 
rent  of  18?.,  the  first  monthly  payment  to  be 
made  25th  January,  free  from  all  taxes,  which 
were  to  be  paid  by  the  tenant,  and  allowed  out 
of  the  rent.  Three  months'  notice  to  quit  from 
either  party  to  be  sufficient.  B.  occupied  for 
eighteen  months  : — Held,  a  tenancy  f  rotn  year  to 
year,  so  as  to  give  the  tenant  a  settlement  under 
6  Geo.  4,  c.  57,  s.  2.  Reg,  v.  Willesden,  3 
B.  &  S.  593;  32  L.  J.,  M.  C.  109  ;  9  Jur.,  N.  S. 
874;  7L.  T.  784;  11  W.  R.  425. 
«  A  renting  of  a  tenement  for  an  indefinite 
period,  and  an  occupation  for  a  year,  constitute 
a  tenancy  for  a  year.  R^g,  v.  St.  Giles ^  4 
B.  &  S.  509  ;  33  L.  J.,  M.  C.  3  ;  9  L.  T.  411  ;  12 
W.  R.  125. 

By  articles  of  agreement  under  seal,  the  plain- 
tiff covenanted  with  E.  that  he  would  from  time 
to  time,  when  and  so  soon  as  he  should  have 
erected  and  covered  in  one  or  more  of  the  mes- 
suages agreed  to  be  built  by  him  upon  land 
therein  described  and  agreed  to  be  demised  by 
indenture,  demise,  and  lease  unto  E.,  his  execu- 
tors, administrators  or  assigns,  the  whole  or 
such  part  or  parts  whereon  one  or  more  of  the 
messuages  or  tenements  should  have  been  built, 
for  ninety-eight  years  from  the  29th  of  Sep- 
tember then  last  (1852),  at  a  certain  yearly 
rent  payable  quarterly,  the  rents  to  be  so  ap- 
portioned that  the  yearly  rent  to  be  reserved  on 
any  such  lease  should  not  exceed  one-sixth  of 
the  yearly  value  of  the  land  and  buildings  de- 
mised, with  a  proviso,  that  if  the  yearly  rent  or 
rents  to  be  reserved  upon  the  lease  or  leases  to 
be  granted  of  any  part  or  parts  only  of  the  land 
should  amount  to  or  make  up  the  full  yearly 
rent  reserved,  the  remainder  of  the  land,  when 
built  upon,  should  be  demised  at  the  yearly 
rent  of  a  peppercorn  only.  The  articles  con- 
tained a  covenant  by  E.  with  the  plaintiff  to 
pay  the  rent  agreed  to  be  reserved,  and  to  pay 
rates,  to  erect  the  messuages,  and  also  a  covenant 
that  until  the  land  and  the  buildings  erected 
should  be  leased  in  execution  of  the  covenant  in 
that  behalf,  E.,  his  executors,  administrators  or 
assigns,  would  pay  for  the  same  the  several 
yearly  rents  stipulated  or  agreed  to  be  reserved 
in  the  leases  to  be  granted  to  such  persons,  and 
in  such  manner  and  proportions  and  at  such 
times  as  the  same  would  be  payable  in  case  such 
leases  were  actually  granted.  There  was  also  a 
proviso  for  re-entry  by  the  plaintiff,  in  case  the 
whole  or  any  part  of  the  yearly  rents  or  rents 
thereby  or  by  tne  leases  to  be  granted  should  be 
behind  or  unpaid  for  twenty-one  days.  In  1854, 
E.  assigned  idl  his  interest  in  the  agreement  to 
the  defendant,  who  thereupon  entered  and  occu- 
pied the  land,  erected  certain  buildings  thereon, 
and  paid  the  stipulated  yearly  sums,  and  then 
assigned  to  B.  : — Held,  that  neither  E.  nor  the 


defendant  acquired  any  estate  in  the  premises 
under  the  building  agreement,  nor  was  any 
tenancy  from  year  to  year  created  thereby,  or 
by  the  occupation  of  the  land,  and  payment  of 
the  stipulated  rents.  Caviden  {Marquis)  t. 
Batterhury,  5  C.  B.,  N.  S.  808  ;  28  L.  J.,  C.  P. 
187  ;  5  Jur.,  N.  S.  627.  Affirmed  7  C.  B.,  N.  S. 
864  ;  28  L.  J.,  C.  P.  335  ;  5  Jur.,  N.  S.  1405 — 
Ex.  Ch. 

In  December,  1819,  the  testator's  father  was 
tenant  of  a  farm  belonging  to  the  plaintiff  until 
the  following  Lady-day.  The  plaintiff's  steward, 
in  the  month  of  December,  proposed  to  let  the 
farm,  and  read  from  a  printed  paper  the  terms  of 
letting.  The  testator  was  present,  and  assented 
to  those  terms,  agreeing  to  succeed  his  father  at 
Lady-day,  but  no  writing  was  signed.  He  did 
then  enter,  and  continued  tenant  till  his  death, 
since  which  his  executors  occupied  and  paid  rent. 
At  the  foot  of  the  printed  paper  of  terms  was 
written  a  memorandum,  not  signed  by  either 
party,  but  by  the  attorney  of  the  plaintiff,  who 
was  present  at  the  time  of  the  letting.  This 
memorandum  commenced  in  the  following  terms  : 
"  A.  B.,  as  agent  of  the  plaintiff,  agreed  to  let, 
and  C.  D.  agreed  to  take,"  and  went  on  to  state 
the  farm,  rent,  and  when  payable  ;  that  the  term 
was  for  one  year  certain  from  Lady-day  next, 
and  so  from  year  to  year,  until  a  due  notice  to 
quit  was  given  : — Held,  that  this  agreement, 
followed  by  entry  and  payment  of  rent,  created 
a  tenancy,  upon  the  terms  contained  in  the 
printed  paper  and  memorandum,  and  that  they 
might  be  referred  to  by  the  attorney,  as  shewing 
what  the  terms  of  the  demise  were.  Bolton 
(Lord)  v.  Tamlin,  N,  &  P.  247  ;  5  A.  &  E.  856  ; 
2  H.  &  W.  368. 

The  defendant  being  in  possession,  under  a 
lease  for  fourteen  years,  assigned  it,  by  way  of 
mortgage,  to  the  plaintiff,  and  then  committed 
a  forfeiture,  for  which  the  lessor  brought  eject- 
ment. It  was  then  agreed,  at  a  meeting  of  all 
the  parties,  that  judgment  should  be  signed  in 
the  ejectment,  that  the  lessor  should  grant  a 
new  lease  to  the  plaintiff,  and  that  the  plaintiff 
should  grant  an  underlease  to  the  defendant. 
The  new  lease  was  accordingly  granted  to  the 
plaintiff,  who  then  delivered  the  defendant  the 
key,  saying,  **  Go  on  as  usual,  pay  the  money  " 
(due  on  mort,gage),  "  and  when  you  have  done 
so  you  shall  have  an  underlease  ; "  no  rent  was 
ever  paid  : — Held,  that  this  did  not  constitute 
the  defendant  a  tenant  from  year  to  year.  Bae 
d.  Rogers  v.  Ptdlen^  3  Scott,  271 ;  2  Bing.  N.  C. 
749  ;  2  Hodges.  39. 

A.  let  land  to  B.  on  a  tenancy  from  year  to 
year,  which  B.  continued  to  hold  for  seveml 
years  after  A.'s  title  had  determined,  paying  rent 
to  A.,  and  he  at  length  gave  up  possession  on  a 
notice  to  quit  from  A.  Subsequently  to  the  de- 
termination of  A.'8  title,  but  before  B.  had  given 
up  possession,  B.  underlet  to  C.  C.  paid  rent  to 
B.  as  long  as  B.  continued  to  hold,  but  paid  no 
rent  to  any  one  subsequently.  In  an  ejectment 
by  A.  against  C,  after  B.  had  given  up  posses- 
sion : — Held,  that  it  might  be  presumed,  as  a 
matter  of  fact,  that  a  new  tenancy,  from  year  to 
year,  had  been  commenced  by  B.  after  A.'s  title 
had  ceased,  and  that  C.  therefore,  could  not 
dispute  A.'8  title.  London  and  Sbrth- Western 
Railway  Company  v.  West^  2  L.  R.,  C.  P.  653 ; 
36  L.  J.,  C.  P.  245. 

Intention  to  create  Tenancy.] — In  order  to 
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the  defendant  as  for  rent  due  from  him.  In 
March,  1859,  the  plaintiff  gave  to  the  defendant 
notice  to  quit  at  Michaelmas,  or  otherwise  at  the 
end  of  the  year  of  the  tenancy,  which  should 
expire  after  the  end  of  one  half-year  from 
the  time  of  his  being  served  with  that  notice. 
On  the  17th  of  December,  1859,  the  plaintiff's 
agent  served  a  notice  on  the  defendant  to  quit 
at  Midsummer.  The  defendant  said  the  plain- 
tiff might  have  the  house  if  he  paid  the  valua- 
tion of  the  fixtures  and  goodwill : — Held,  that 
it  was  a  question  for  the  jury  and  not  for  the 
judge,  to  he  determined  by  a  consideration  of  all 
the  facts,  at  which  time  the  tenancy  commenced, 
that  there  was  evidence  of  a  tenancy  ending  at 
Michaelmas,  and  that  it  was  a  misdirection  to 
withdraw  from  the  juiy  all  the  facts,  except  the 
conduct  of  the  defendant  when  the  notice  to  quit 
at  Midsummer  was  served  on  him.  Walker  v. 
Oode,  6  H.  &  N.  594. 


create  a  tenancy  from  year  to  year,  there  must 
be  some  circumstances  to  shew  an  intention 
to  do  so,  such  as  payment  of  rent  quarterly, 
or  some  other  aliquot  part  of  a  year.  Doe  d. 
Hall  V.  Wood,  14  M.  &  W.  682  ;  15  L.  J.,  Ex.  41 ; 
9  Jur.  1060. 

Tenant  at  Will  at  Yearly  Bent.] — A  tenant  at 
will,  at  a  yearly  rent,  is  a  tenant  from  year  to 
year.    Pope  v.  Garhmd,  4  Y.  &  C.  394. 

Effect  of.] — A  tenant  from  year  to  year  has  a 
lease  for  a  year  certain,  with  a  growing  interest 
during  every  year  thereafter,  springing  out  of  the 
original  contract  and  parcel  of  it.  Cattley  v. 
Arnold  J 1  Johns  k,  H.  651. 

Determination  and  Benewal  of  Lessor's  In- 
terest.]— ^A  tenancy  from  year  to  year  under  a 
middleman,  whose  own  interest  in  the  premises 
is  derived  under  a  lease  for  lives,  does  not,  where 
the  middleman  has  obtained  a  new  lease,  termi- 
nate, without  notice  to  quit,  upon  the  death  of 
the  last  surviving  life  in  the  original  head  lease, 
even  though  the  new  head  lease  contains  a  cove- 
nant against  sub-letting.  Ilayes  v.  FUzgibhon, 
4  Ir.  R.,  C.  L.  600. 

A  tenancy  from  year  to  year  is  a  continuing 
tenancy.    Ih, 

Adoption  by  Bemainderman  of  Tenancy  created 
by  Tenant  for  Life.] — I.  being  tenant  for  life  of 
lands  with  remainder  to  the  plaintiff,  created  a 
yearly  tenancy  in  the  defendant,  which  was  sub- 
sisting on  the  9th  of  June,  1877,  when  I.  died. 
The  defendant  continued  in  occupation,  and 
tilled  the  land  in  that  and  the  following  year. 
He  had  interviews  with  the  plaintiff  after  I.'s 
death,  but  no  reference  was  made  by  either  party 
to  any  new  tenancy.  No  rent  was  demanded  or 
paid,  but  the  plaintiff  did  not  intimate  any  in- 
tention to  dispossess  the  defendant,  or  do  any 
act  either  recognizing  or  repudiating  a  tenancy 
until  some  time  in  1878,  which  was  not  more 
particularly  fixed  by  the  evidence,  when  the  de- 
fendant tendered  the  amount  of  rent  which 
would  have  been  then  payable  by  him  under 
the  terms  of  his  former  tenancy,  if  continuing  : 
the  plaintiff  then  refused  to  accept  such  rent, 
demanded  possession  on  the  31st  December,  1878, 
and,  without  servitig  notice  to  quit,  commenced, 
on  the  28th  January,  1879,  an  action  to  recover 
possession  : — Held,  that  there  was  evidence  pro- 
per to  be  submitted  to  the  jury  of  an  adoption 
by  the  plaintiff  of  the  pre-existing  yearly  tenancy 
in  the  defendant.  Boe  d.  Cates  v.  Sovierville  (6 
B.  &  C.  126)  followed.  O'Keefe  v.  Wahh,  8 
L.  R.,  Ir.  184— C.  A. 


Evidence  as  to.] — In  ejectment  the  plaintiff 
proved  that  S.  was  the  tenant  of  the  premises 
when  he  became  the  owner,  and  had  paid  rent  to 
him  for  many  years  ;  that  she  quitted,  and  was 
succeeded  by  H.;  that  N.  succeeded  H.  and  paid 
rent.  At  the  beginning  of  September,  1858,  the 
defendant  and  N.  severally  called  on  the  plain- 
tiff and  asked  if  he  would  accept  the  defendant 
as  tenant.  On  each  occasion  the  plaintiff  said 
he  would.  On  the  7th  of  September  the  defen- 
dant took  poflsession,  and  in  October  of  the  same 
year  paid  the  rent  to  Michaelmas,  1858,  for 
which  the  plaintiff  gave  a  receipt  as  for  rent  due 
from  N.  The  plaintiff  received  the  rent  at 
Christmas,  1858,   and   gave  a  receipt  for  it  to 


Payment  of  Bent] — Payment  and  receipt 

of  rent  are  evidence  against  a  corporation  of  a 
demise  by  them  from  year  to  year.  Doe  d.  Peii' 
ningtouY,  Taniere,  12  Q.  B.  998  ;  18  L.  J.,  Q.  B. 
49  ;  13  Jur.  119. 


2.  Occupation. 

a.  Under  an  Afl^eement  'for  a  Lease. 

Termi  must  be  Agreed  upon.] — ^No  tenancy  is 
created  where  one  has  got  into  possession  of  a 
house  without  the  privity  of  the  landlord,  al- 
though they  afterwards  enter  into  a  negotiation 
for  a  lease,  but  differ  as  to  the  terms.  Doe  d. 
Knight  v.  Quigley,  2  Camp.  505. 

What  sufficient  to  conititute  Tenancy.]— An 

occupation  of  premises,  pending  the  execution 
of  a  lease,  constitutes  the  relation  of  landlord 
and  tenant,  and  will  entitle  the  latter  to  sue  the 
former  upon  a  quantum  valebat,  although  no 
distress  for  rent  can  be  made.  JIamerton  v. 
Stead,  5  D.  &  R.  206  ;  2  B.  &  C.  478.  And  see 
Doe  d.  Hollingsworth  v.  Stennett,  2  Esp.  717. 

So,  an  occupation  for  eighteen  years,  under  an 
unstamped  agreement  for  a  lease  for  twenty-one 
years,  was  held  to  constitute  a  tenancy,  though 
no  lease  had  ever  been  tendered  by  the  lessor, 
or  demanded  by  the  lessee.  Weakly  d.  Yea  v. 
Bu^knell,  Cowp.  473. 

By  a  memorandum,  dated  23rd  June,  1842, 
made  between  A.  as  agent  for  and  on  behalf  of 
the  churchwardens  of  the  parish  of  St.  M.  (not 
naming  them),  of  the  one  part,  and  B.  of  the 
other  part,  it  was  agreed  that  the  churchwardens 
should  grant  a  lease  to  B.  for  twenty-one  years 
from  Midsummer-day  then  next,  under  the  clear 
yearly  rent  of  30^,  and  B.  agreed  to  accept  such 
lease  ;  and  that,  until  such  lease  should  be 
granted,  the  yearly  rent  should  be  payable  and 
recoverable  by  distress  or  otherwise,  in  like 
manner  as  if  such  lease  had  been  executed  :— 
Held,  that  the  tenancy  thereby  created  was  a 
tenancy  from  year  to  year.  Doe  d.  Bailey  v. 
Fofter,  3  C.  B.  215  ;  15  L.  J.,  C.  P.  263. 

Where  a  person  held  premises  under  an  agree- 
ment in  writing,  from  quarter  to  quarter,  and 
the  agreement  provided  that  the  tenant  should 
quit  possession  upon  receiving  six  months*  notice 
in  writing,  and,  in  the  event  of  his  losing  his 
licence  to  sell  ale,  through  misconduct  at  any 
time  during  the  term,  should  then  forthwith 
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such  payment  of  rent  of  much  greater  value  than 
the  rent  so  reserved  and  so  paid.    lb. 


quit  possession  on  being  requested  so  to  do  by 
his  landlord : — Held,  that  he  had  neither  a 
tenancy  from  year  to  year,  nor  a  term  certain 
in  the  premises,  within  1  Geo.  4,  c.  87,  s.  1,  so 
as  to  entitle  the  landlord  in  ejectment  to  com- 
pel him  to  give  security  for  costs  under  that 
act.  Doe  d.  Carter  v.  lioet  10  M.  &,  W.  670 ; 
2  D.,  N.  S.  449;  12  L.  J.,  Ex.  27  j  6  Jur. 
1044. 

When  Sent  has  been  Paid.]— Where  there 
has  been  an  agreement  for  a  lease  and  an 
occupation  without  payment  of  rent,  the  occu- 
pier is  a  mere  tenant  at  will.  Braythwayte  v. 
HitcheocTt,  10  M.  &  W.  494.  See  RUeley  v.  Ryle, 
11  M.  &  W.  16  ;  12  L.  J.,  Ex.  38. 

If  he  subsequently  pays  rent  under  that  agree- 
ment, he  thereby  becomes  tenant  from  year  to 
year.    lb. 

But,  in  order  to  establish  a  tenancy  from  year 
to  year  in  such  case,  the  payment  of  rent  means 
a  payment  of  rent  with  reference  to  a  yearly 
holding.    Tb, 

The  receipt  of  rent  may  be  explained  so  as  to 
rebut  the  implication  of  a  yearly  tenancy  arising 
out  of  payment.  Doe  d.  Lord  v.  CragOj  6  C.  B. 
90  ;  17  L.  J.,  C.  P.  263  ;  17  Jur.  705. 

In  an  action  for  rent,  stating  a  demise  of  a 
messuage  by  the  plaintiff  to  H.  for  one  year, 
and  so  on  from  year  to  year,  if  they  should 
respectively  pleaSe,  at  the  yearly  rent  of  140/., 
payable  quarterly,  and  an  assignment  by  H.  to 
the  defendant,  the  plaintiff  proved  an  agreement 
(signed  by  himself  only)  for  a  lease  of  the  pre- 
mises by  him  to  H.  for  seven  years,  at  1402.  a 
year  ;  that  no  lease  had  been  actually  executed, 
but  that  H.  had  entered  into  possession  shortly 
after  the  date  of  the  agreement,  and  had  paid 
two  quarters*  rent,  at  the  rate  of  140/.  a  year  : — 
Held,  that  this  was  sufficient  evidence  of  a 
tenancy  from  year  to  year,  as  stated  in  the  decla- 
ration, and  in  which  H.  had  an  assignable  in- 
terest. Braythxjoayte  v.  Hitchcock,  10  M.  &  W. 
494  J  6  Jur.  976. 

A  party  took  possession  of  premises  under  an 
agreement  for  a  lease  to  be  granted  to  him  for  a 
term  of  ten  years,  at  a  yearly  rent  payable  half- 
yearly  ;  no  lease  was  executed,  nor  was  the 
quantum  of  the  rent  to  be  paid  ascertained  ;  but 
he  occupied  under  the  agreement  for  three  years, 
paying  rent  for  two  : — Held,  that  this  created  a 
tenancy  from  year  to  year.  Knight  v.  Bennett, 
11  Moore,  222  ;  3  Bing.  361. 

Where  the  occupier,  under  an  agreement  for  a 
lease  at  a  certain  rent,  pays  the  rent,  he  becomes 
tenant  from  year  to  year,  on  the  terms  of  the 
agreement,  and  the  landlord  may  distrain.  Mann 
V.  Lovejoy,  R.  &  M.  355, 

Where  A.,  having  entered  into  an  agreement 
for  a  lease,  has  been  let  into  possession,  and  has 
paid  the  stipulated  rent,  a  tenancy  from  year  to 
year  is  created.  Doe  d.  Westmorland  v.  ^Smith, 
1  M.  &  R.  137. 

Payment  of  rent  is  primA  facie  evidence  of  a 
tenancy  from  year  to  year.  Doe  d.  Pritchard  v. 
Dodd,  2  N.  &  M.  838  ;  5  B.  &  Ad.  689. 

Secus,  semble,  where  the  existence  of  such  a 
tenancy  would  imply  that  devisees  in  trust  had 
conveyed  away  their  estate,  whilst  a  duty  still 
remained  to  be  performed  by  them.    lb. 

The  presumption  is  completely  rebutted  by 
shewing  that  the  rent  paid  and  reserved  is  of 
the  same  amount  as  the  rent  reserved  in  an  un- 
expired lease,  the  premises  being  at  the  time  of 


When  no  Bent  has  been  Paid.] — A  party  entered 
into  possession  of  premises  under  an  agreement 
for  a  lease  at  a  certain  rent,  and  occupied  them 
more  than  a  year,  but  paid  no  rent.  An  account 
was  afterwards  delivered  to  him  by  the  landlord, 
charging  him  with  half-a-year  s  rent,  the  amount 
of  w^hich  he  at  first  disputed,  but  admitted  that 
a  half-year*s  rent  was  due,  and  named  the  amount, 
and  the  account  was  altered  accordingly  : — ^Held, 
that  a  yearly  tenancy  might  thereby  be  implied  ; 
and  that  the  landlord  had  a  right  to  distrain. 
Cox  V.  Bent,  2  M.  &  P.  281  ;  5  Bing.  185.  See 
also  Braythwayte  v.  Hitchcock,  ntpra. 

Notice  to  Quit]— If  a  tenant  holds  under  an 
agreement  for  a  lease  at  a  yearly  rent,  whereby  it  is 
stipulated  that  the  agreement  shall  continue  for 
the  life  of  the  lessor,  and  that  a  clause  shall  be 
inserted  in  the  lease,  giving  the  lessor's  sou 
power  to  take  the  house  for  himself  when  he 
comes  of  age,  the  son  must  make  his  election  in 
a  reasonable  time  after  he  comes  of  age.  The 
delay  of  a  year  is  unreasonable,  and  the  tenant 
cannot  be  ejected  upon  a  half-year's  notice  to 
quit,  served  after  such  a  delay.  Doe  d.  Brom- 
yield  V.  Smith,  2  T.  R.  436.  And  see  S.  C,  6 
East,  530  ;  2  Smith,  570. 

A.  agreed  by  parol  to  sell  an  estate  to  B.  on 
certain  terms,  provided  B.  would  continue  C.  his 
tenant,  not  for  one  year  only,  but  from  year  to 
year  (C.  having  just  before  been  let  into  posses- 
sion, under  a  contract  for  the  purchase  of  the 
estate,  which  he  had  failed  to  pay  for  in  time, 
and  had  therefore  forfeited  his  deposit)  ;  and  A. 
thereupon  agreed  to  take  C.'s  forfeited  deposit 
as  part  of  the  purchase-money  :  A.  and  B.  after- 
wards reduced  their  agreement  respecting  the 
purchase  into  writing,  in  which  no  notice  was 
taken  of  the  stipulation  concerning  C.'s  tenancy ; 
yet  held,  that  this  stipulation  being  collaterarto 
the  written  agreement,  was  binding  upon  B.  : 
and  that  the  agreement  operated  as  a  tenancy 
for  two  years  certain  at  leasts  though  no  rent 
was  then  mentioned,  but  was  to  be  settled  after- 
wards ;  and  that  the  tenancy  could  not  be  put 
an  end  to  at  the  end  of  the  first  year,  by  six 
months'  previous  notice  to  quit.  Denn  d.  Jack- 
ling  V.  Cartion'ght,  4  East,  29. 

h.  Under  a  Contraot  for  Sale. 

Oenerally.] — An  occupation  under  an  agree- 
ment for  the  sale  of  premises,  if  a  title  could  be 
made,  creates  a  tenancy.  Doe  d.  Kewby  v, 
Jackson,  2  D.  &  R.  514  ;  1  B.  &  C.  448. 

In  an  agreement  for  the  sale  of  leasehold 
premises,  to  be  paid  for  by  instalments,  it  is 
stipulated  that,  m  default  of  payment  of  the 
instalments  at  specified  times,  the  former  instal- 
ments shall  be  forfeited,  and  the  vendor  shall 
not  be  compellable  to  convey  ;  upon  which  the 
purchaser  is  let  into  possession,  and  makes  de- 
£ault ;  he  is  thenceforth  a  mere  tenant  upon  suffer- 
ance.   Doe  d.  Moore  v.  Lawder,  1  Stark.  308. 

One  who  is  put  in  possession  upon  an  agree- 
ment for  the  purchase  of  land,  cannot  be  ousted 
by  ejectment  before  his  lawful  possession  is 
determined  by  demand  of  possession  or  other- 
wise.   Bi{fht  d.  Lewis  v.  Beard,  13  East,  210. 

Purohase  not  completed.] — A.  having  agreed 
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to  hvLj  certain  lands  of  6.  had  paid  part  of  the 
purchase-monej,  and  was  let  into  possession.  B. 
had  not  executed  any  conveyance  : — Held,  that 
this  was  a  mere  tenancy  at  will  in  A.,  and  that  if 
B.  had  made  a  demand  of  possession  to  determine 
the  tenancy  at  will,  he  might  recover  the  lands  by 
ejectment.    Doe  d.  Jliatt  v.  Miller^  6  C.  P.  595. 

Agreement  between  P.  and  W.  for  the  sale  of 
lands  to  W.,  to  be  completed  on  the  26th  March, 
and  before  the  day  W.  agrees  to  let  to  the  defen- 
dant from  that  day,  and  the  defendant  is  let  into 
possession  before  that  day  by  the  consent  of  P., 
upon  notice  to  P.  that  W.  had  agreed  to  let  to 
him  ;  on  the  29th  May,  conveyance  executed  as 
of  the  25th  March,  subject  to  a  term  redeemable 
on  payment  by  W.  of  purchase-money  with 
interest,  ^lith  power  to  P.  to  enter  for  default  of 
payment  by  W. : — Held,  that  P.  might  bring 
ejectment  for  default  of  payment,  without  giving 
the  defendant  notice  to  quit.  Doe  d.  Parker  v. 
BouUonj  6  M.  &  S.  148. 

If  the  vendor  of  a  term,  before  the  whole  of 
the  purchase-money  is  paid,  agrees  with  the  pur- 
chaser that  the  latter  shall  have  possession  of 
the  premises  till  a  given  day,  paying  the  reserved 
rent  in  the  meantime,  and  that  if  he  does  not 

Say  the  residue  of  the  purchase-money  on  that 
ay,  he  shall  forfeit  the  instalments  already  paid, 
and  ahaXl  not  be  entitled  to  an  assignment  of  the 
lease ;  the  purchaser  being  thus  put  into  posses- 
sion, if  the  residue  of  the  purchase-money  is  not 
paid  at  the  day  appointed,  no  tenancy  is  created, 
and  the  vendor  may  maintain  ejectment  without 
any  notice  to  quit,  or  demand  of  possession.  Doe 
d.  Lee9on  v.  Sayer^  3  Camp.  8. 

"  A  party  who  has  been  let  into  the  possession 
of  land  under  a  contract  of  sale  which  has  not 
been  completed,  is  a  tenant  at  will  to  the  vendor. 
Ball  v.  Cullinwre,  2  C,  M.  &  R.  120  ;  1  Gale,  96 ; 
5  Tyr.  763. 

A.  agreed  with  B.  that  he,  A.,  would  on  pay- 
ment of  900^.  as  thereinafter  mentioned,  grant, 
sell,  and  convey  to  B.  the  messuages,  lands,  and 
premises  mentioned  ;  and  B.  covenanted  to  pay 
the  sum  on  or  before  the  1st  January  then  next, 
or  whenever  a  good  title  to  the  messuages,  &c., 
should  be  tendered  to  him ;  but  it  was  agreed 
that  if  B.  should,  on  or  before  the  1st  January, 
be  desirous  that  that  sum  should  remain  a 
charge  on  the  premises,  then  B.  might  require 
the  same,  so  that  upon  completion  by  A.  of  the 
conveyances,  B.  should  execute  to  A.  proper  con- 
veyances for  securing  the  900/.  on  the  premises, 
with  interest.  Covenant  by  B.  to  pay  the  in- 
terest so  long  as  the  principal  should  remain 
unpaid.  Proviso,  that,  in  case  the  interest  should 
be  in  arrear  thirty  days  next  after  the  same 
should  have  become  due,  B.  should  be  considered 
as  a  tenant  to  A.  of  the  messuage,  lands,  &c., 
from  the  date  thereof,  at  the  yearly  rent  of 
40/.  10«.,  payable  on  the  16th  April  and  the  16th 
October  in  every  year  \  and  it  should  be  lawful 
for  A.,  his  heirs  and  assigns,  to  enter  and  distrain, 
and  to  sell  and  dispose  of  the  distress,  or  other- 
wise to  deal  with  the  same,  in  like  manner  as  in 
distress  for  rent  reserved  by  lease,  to  the  end 
that  A.  might  be  fully  paid  and  satisfied  the 
interests  and  costs.  B.  gave  due  notice  that  he 
would  require  the  purchase-money  to  remain  a 
charge  on  the  premises  for  five  years  ;  he  was  let 
into  possession  and  received  the  rents,  and  in 
July,  1828,  became  bankrupt,  and  half-a-year's 
interest  being  in  arrear  for  more  than  thirty 
days,  A.  distrained  on  the  tenants  then  in  pos- 


session of  the  premises.  The  assignees  paid  the 
amount  of  the  distress : — Held,  that  the  agree- 
ment was  substantially  an  agreement  for  a  pur- 
chase of  the  premises,  and  that  it  did  not  become 
a  lease  or  an  agreement  for  a  lease,  by  reason  of 
the  interest  having  been  in  arrear  more  than 
thirty  days,  and  of  the  proviso  contained  in  the 
agreement ;  that  the  unpaid  vendor  was  entitled 
to  have  the  estate  resold,  and  the  produce  and 
interest  applied  in  payment  of  the  purchase- 
money,  and  to  prove  against  the  estate  for  the 
residue ;  and  consequently  that  the  claim  for 
interest  was  a  debt  provable  under  the  commis- 
sion, and  therefore  barred  by  the  certificate. 
Hope  V.  Booth,  1  B.  &  Ad.  498. 

A  party,  who  occupied  a  house  as  tenant  from 
year  to  year,  entered  into  the  following  agree- 
ment with  his  landlord :  "  1831,  September  2, 
S.  S.,  the  tenant,  purchased  an  estate  in  the 
parish  of  C,  bought  of  R.  G.  (tiie  landlord),  at 
the  sum  of  100?.  Received  on  account  10«. 
R.  G.  is  willing  to  let  the  sum  lie  by  paying  4 
per  cent. : " — Held,  that,  as  there  was  an  im- 
plied condition  in  the  contract  that  the  landlord 
should  make  out  a  good  title,  the  agreement  for 
the  purchase  did  not  operate  as  a  surrender  of 
the  tenancy  by  operation  of  law.  Doe  d.  Gray 
V,  Stanim,  1  M.  &  W.  695. 

A  person  who  contracts  for  the  purchase  of 
land,  and  is  let  into  possession  by  the  vendor, 
bat  is  prevented  from  completing  the  purchase 
by  the  vendor  failing  to  make  a  good  title,  is  not 
liable,  in  an  action  for  use  and  occupation  in 
respect  of  the  time  of  his  holding,  in  the  ex- 
pectation that  such  good  title  would  be  made, 
and  the  purchase  would  be  completed.  Winter' 
bottom  V.  Ingliam,  7  Q.  B.  611  ;  14  L.  J.,  Q.  B. 
298  ;  10  Jut.  4. 

With  a  condition.] — A  contract  was  made  for 
the  purchase  of  a  public-house ;  50/.  was  paid 
as  a  deposit ;  70/.  more  was  to  be  paid  on  the 
landlord's  consent  being  obtained  to  a  change  of 
the  tenancy.  The  purchaser  sent  some  furniture 
to  the  house  in  question,  and  resided  in  a  part  of 
it ;  the  vendor  also  still  remaining  in  it : — Held, 
that  the  contract  was  conditional  on  a  valid 
consent  of  the  landlord  being  given ;  and  that  a 
verbal  consent  afterwards  revoked  before  any 
change  of  tenancy  in  fact  had  occurred,  was  not 
binding ;  that  there  had  been  no  partial  enjoy- 
ment of  the  object  of  the  contract,  and  that 
therefore,  on  the  failure  of  the  condition,  the  50/. 
might  be  recovered  as  money  had  and  received, 
WHghton  or  Wright  v.  Netuton,  2  C,  M.  &  R. 
124  ;  1  Gale,  67  ;  5  Tyr.  736. 

Evidence  as  to.] — ^A  tenant  in  common  of  five 
houses,  occupying  one  of  them,  joined  his  co- 
tenant  in  the  sale  of  the  five,  and  continued  in 
the  occupation  of  the  one  for  two  years  after- 
wards : — Held,  that  these  facts  alone  were  not 
evidence  of  a  tenancy,  and  that  he  could  not  be 
sued  by  the  purchaser  for  use  and  occupation. 
Teto  V.  Jonen,  13  M.  &  W.  12  j  14  L.  J.,  Ex.  94. 

o.  Under  Void  Lease. 

Effect  of  receiving  Bent.]— The  plaintiff  was 
owner  in  fee  of  cottages  and  land  conveyed  to 
him  subject  to  an  unexpired  lease  for  sixty  years. 
He  received  rent  from  the  tenant  under  this  lease 
at  the  nominal  rate,  reserved  under  the  lease,  of 
6rf.  a  year,  and  gave  a  receipt  for  it  for  chief  rent. 
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The  lease  had  been  granted  by  a  former  tenant 
for  life  without  leasing  power,  and  contained  a 
covenant  for  quiet  enjoyment.  In  an  action  of 
ejectment  by  the  plaintiff  against  the  tenant  in 
possession  under  this  lease : — Held,  that  as  the 
void  lease  gave  no  action  on  the  covenant  for 
quiet  enjoyment  to  the  defendant  against  the 
plaintiff,  it  afforded  no  defence  to  this  action  ; 
and  the  receipt  of  rent  under  the  circumstances 
did  not  create  a  tenancy  from  year  to  year.  Smith 
V.  Wfdlake,  3  Q.  B.  D.  10 ;  47  L.  J.,  Q.  B.  282 ;  26 
W.  R.  52— C.  A. 

So,  where  one  enters  under  a  void  lease  by  a 
tenant  for  life,  and  after  his  death  the  remainder- 
man receives  rent.  Doe  d.  Martin  v.  Watttt,  7 
T.  R.  83  ;  2  Esp.  601.  And  see  Ladford  v.  Bar- 
ler,  1  T.  R.  86. 

Yet,  if  the  remainderman  receives  money  as 
rent  after  the  death  of  the  tenant  for  life,  it 
is  an  admission  of  a  tenancy  from  year  to  year. 
Ih, 

And  in  such  cases  the  tenant  holds  under  the 
terms  of  the  lease  in  all  other  respects  except  the 
duration  of  time.  Doe  d.  Rigge  v.  Bell,  5  T.  R. 
471. 

A  tenant  in  tail  having  received  an  ancient 
rent  of  \L  18«.  ^,  from  the  lessee  in  possession, 
under  a  void  lease  granted  by  the  tenant  for  life 
under  a  power,  the  rack-rent  value  of  which  was 
30/.  a  year,  cannot  maintain  an  ejectment,  at 
least  after  laying  his  demise  on  a  prior  day, 
without  giving  the  lessee  some  notice  to  quit,  so 
as  to  make  him  a  trespasser  after  such  recogni- 
tion of  a  lawful  possession  either  in  the  relation 
of  tenant,  or  at  least  as  continuing  by  sufferance 
till  notice.  Denn  d.  Brune  v.  Rawlingi,  10 
East,  261.  And  see  Doe  d.  Brune  v.  Prideaux, 
10  East,  158 ;  and  Whiteacre  d.  Boult  v.  Sy- 
monds,  10  East,  13. 

In  1786  a  dean  and  chapter  and  P.  granted  a 
lease  of  premises  for  ninety-nine  years,  reserving 
a  rent  to  the  dean  and  chapter  and  another  rent 
to  P.  This  lease  purported  to  be  made  in  pur- 
suance of  leasing  powers  given  by  a  private 
statute,  but  was  in  fact  not  in  accordance  with 
them.  The  rents  reserved  by  the  lease  bad  been 
from  time  to  time  regularly  paid  to  and  received 
by  the  successive  deans  and  chapters,  and  to  and 
by  P.  and  his  representatives.  Qussre,  whether 
the  lease  was  void  or  only  voidable  ;  but  held, 
that  if  voidable  it  had  been  set  up  by  acceptance 
of  rent  by  each  successive  dean  and  chapter  ; 
and  if  void,  the  payment  and  receipt  of  rent 
were  evidence  from  which  a  demise  from  year  to 
year  by  the  dean  and  chapter  would  be  pre- 
sumed. Doe  d.  Pennington  v.  Taiiiere,  12  Q.  B. 
998  ;  18  L.  J.,  Q.  B.  49  ;  13  Jur.  119. 

Where  a  party  became  tenant  for  a  period 
exceeding  three  years,  under  a  lease  void  at  law, 
as  not  being  made  by  deed  under  8  &  9  Vict.  c. 
106,  s.  3,  and  the  receipts  given  to  him  for  rent 
which  he  had  paid  for  two  years,  stated  the  rent 
to  be  payable  in  advance  : — Held,  that  he  be- 
came a  yearly  tenant,  on  the  terms  of  paying  the 
rent  in  advance.  Lee  v.  Smith,  9  Ex.  662 ;  23 
L.  J.,  Ex.  198. 

Notice  to  Quit.] — An  agreement  for  a  lease  at 
a  certain  rent,  containing  a  stipulation  that  the 
lessor  should  not  turn  out  the  tenant  so  long  as 
he  paid  the  rent,  and  did  not  sell,  &c.,  any  article 
injurious  to  the  lessor's  business,  either  purports 
to  be  a  lease  for  life,  and  would  then  be  void,  as 
not  being  creatable  by  parol,  or,  if  it  operates  as 


a  tenancy  from  year  to  year,  it  must  necessarily 
be  determinable  by  either  party  giving  the  regu- 
lar notice  to  quit.  Doe  d.  Warner  v,  Browne,  8 
East,  166. 

By  an  agreement  in  writing  made  on  the  17th 
December,  1850,  the  plaintiff  agreed  to  let  to  the 
defendant  premises  for  a  term  of  three  years 
from  the  25th  December  inst.  The  defendant 
occupied  under  this  agreement  during  the  three 
years,  and  paid  the  rent  reserved.  The  plaintiff, 
without  giving  notice  to  quit,  brought  ejectment : 
— Held,  that  though  the  lease  not  being  by  deed, 
was  void  by  8  &  9  Vict.  c.  106,  s.  3,  the  defendant 
became  tenant  from  year  to  year,  subject  to  the 
terms  of  the  agreement,  and  that  his  interest 
expired  at  the  end  of  the  three  years  without  a 
notice  to  quit.  Tress  v.  Savage,  4  El.  &  BL  36  ; 
23  L.  J.,  Q.  B.  339  ;  18  Jur.  680. 

3.  Holding  over. 

What  is.] — ^When  a  lease  for  a  term  of  years 
expired  at  Midsummer,  1821,  and  the  tenant  re- 
fused to  relinquish  possession,  and  insisted  that  he 
was  entitled  to  a  notice  to  quit,  and  continued  in 
possession  until  Christmas  following,  and  paid 
rent  to  that  time,  when  he  tendered  the  keys  of 
the  premises  to  his  landlord,  which  the  hitter  re- 
fused to  accept : — Held,  that  such  continuing  in 
possession  by  the  tenant  did  not  amount  to  a 
holding  over  by  him,  but  was  conclusive  evidence 
on  presumption  of  law  of  a  tenancy  from  year  to 
year,  which  entitled  the  landlord  to  maintain  an 
action  for  the  use  and  occupation  of  the  premises 
to  recover  the  amount  of  a  quarter's  rent,  which 
became  due  from  Christmas,  1821,  to  Lady-day 
in  the  following  year.  Bishop  v.  Iloward,  3 
D.  &  R.  293  ;  2  B.  &  C.  100. 

If  a  tenant,  whose  lease  is  expired,  is  permitted 
to  continue  in  possession  pending  a  treaty  for  a 
further  lease,  he  is  not  a  tenant  from  year  to  year, 
but  so  strictly  a  tenant  at  will,  that  he  may  be 
turned  out  of  possession  without  notice  :  but  it  is 
otherwise  if  he  has  continued  in  possession  for  a 
year,  or  rent  has  been  received.  Doe  d.  Hoi- 
lings  worth  v.  ^enn^tt,  2  Esp.  717. 

By  Under-TenantB.]— A  lessee  of  a  term  under- 
let, and  his  under-tenant  held  over  for  a  portion 
of  a  year  after  the  expiration  of  the  term  against 
the  will  of  the  lessee,  so  that  he  could  not  give 
up  possession  to  his  lessor.  During  such  holding 
over,  the  lessee  distrained  upon  the  under-tenant 
for  rent  previously  due  : — Held,  that  the  lessee 
was  liable  for  the  period  of  the  under-tenant's 
holding  over,  but  not  for  a  whole  year's  rent. 
Ibhs  V.  Richardson,  1  P.  &  D.  618 ;  9  A.  &  £. 
849. 

An  under-tenant  (who  was  tenant  from  year  to 
year),  after  the  expiration  of  the  tenant's  lease, 
being  acquainted  with  the  circumstance,  held  on 
under  the  new  tenant  for  one  quarter,  and  paid 
him  the  same  rent  he  had  been  accustomed  to  do. 
He  then  gave  up  the  premises,  not  having  given 
any  previous  notice  : — Held,  that  there  was  no 
evidence  of  a  new  continuing  tenancy,  and  that, 
therefore,  the  under-tenant  was  not  obliged  to 
give  a  notice  to  quit.  Freeman  v.  Jury,  M.  &  M. 
19. 

An  under-tenant  who  is  in  possession  at  the 
determination  of  the  original  lease,  and  is  per- 
mitted by  the  reversioner  to  hold  over,  is  quasi  a 
tenant  at  sufferance ;  and  the  mere  fact  of  occu- 
pation, coupled  with  the  payment  of  rent  for 
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such  time  of  occupation,  does  not  raise  the  pre- 
sumption of  a  demise  for  years  unless  there  is 
some  evidence  to  shew  an  agreement  for  a  de- 
mise for  the  term.  Simkin  v.  Ashurstj  1  C, 
M.  &  B.  261  ;  4  Tyr.  781. 

By  Co-TenantB.]— A.  and  B.  were  tenants  to  C, 
for  a  term  of  three  years.  B.  never  occupied  the 
premises,  but  A.,  on  the  expirzition  of  the  term, 
held  over.  No  assent  of  B.  to  the  holding  over 
was  proved.  An  action  for  use  and  occupation 
having  been  brought  by  C.  against  A.  and  B.,  in 
which  A.  suffered  judgment  by  default,  C.  ten- 
dered in  evidence  a  letter  written  by  his  agent  to 

B.  after  the  expiration  of  the  term,  in  which  he 
demanded  rent  alleged  to  be  due  subsequently  to 
the  term.  No  answer  was  returned  to  the  letter  : 
— Held,  that,  as  one  tenant  cannot  bind  his  co- 
tenant  by  holding  over  without  his  assent,  and, 
as  there  was  no  evidence  of  B.'s  assent,  B.  was 
not  liable  for  the  rent,  and  therefore  the  letter  to 
him,'  although  admissible,  was  not  entitled  to 
much  weight.  Draper  v.  Cro/ti,  15  M.  &  W. 
166  ;  15  L.  J.,  Ex.  92. 

Subseqaent  Payment  of  Bent.]— Wherever  a 
tenancy  for  years  comes  to  an  end  either  by 
efflux  of  time,  or  bv  the  death  or  end  of  the  title 
of  the  lessor,  so  tnat  either  he  or  his  represen- 
tative, or  any  independent  owner  of  the  demised 
hereditament,  can  without  notice  eject  the  tenant, 
and  the  person  entitled  to  eject  leaves  the  tenant 
in  possession,  and  receives  rent  from  him  without 
explanation  or  stipulation,  the  person  receiving 
the  rent  is  to  be  assumed  to  have  created  a 
tenancy  upon  the  terms  on  which  the  tenant 
held  in  the  demise  originally  made  to  him  ;  and 
the  holding  to  bo  presumed  is  as  of  a  tenancy 
from  year  to  year  according  to  the  former  hold- 
ing of  the  tenant,  and  therefore  commencing  at 
a  time  corresponding  to  that  from  which  he 
originally  held.    Kelly  v.   Pattersotij  9   L.   R., 

C.  P.  681  ;  43  L.  J.,  C.  P.  320  ;  30  L.  T.  842. 

If  on  the  death  of  the  landlord  the  tenant  who 
has  held  on  such  terms,  continues  in  possession, 
and  pays  the  same  rent  to  the  landlord's  suc- 
cessor, it  is  evidence  that  the  latter  has  assented 
to  the  tenant  continuing  on  all  the  terms  of  the 
original  letting.  Comuh  v.  Stuhbs,  5  L.  R.,  C.  P. 
334  ;  39  L.  J.,  C.  P.  202  ;  22  L.  T.  21  ;  18  W.  R. 
.  647. 

Terms  ol] — If,  after  the  expiration  of  a  lease, 
containing  a  covenant  by  the  tenant  to  keep  the 
premises  in  repair,  he  verbally  agrees  to  hold 
over,  paying  an  additional  rent,  nothing  more 
being  expressed  between  the  parties  respecting 
the  terms  of  the  new  tenancy,  he  is  presumed  to 
hold  under  the  covenants  of  the  former  lease,  as 
far  as  they  are  applicable  to  his  new  situation  ; 
and  if  the  premises  are  afterwards  burnt  down  by 
accidental  fire,  he  is  bound  to  rebuild  them. 
Dlghy  v.  Atkinson^  4  Camp.  275. 

When  a  tenant  enters  a  house  under  an  un- 
sealed agreement  to  let  for  a  term  of  more  than 
three  years,  and  occupies  and  pays  rent  till  the 
end  of  the  term,  he  is  during  the  whole  term  a 
tenant  from  year  to  year,  subject  to  all  those 
stipulations  in  the  agreement  which  arc  ap- 
plicable to  such  a  tenancy,  and  may  be  sued  for 
the  breach  of  any  of  them,  e.  g.,  one  binding 
him  to  paint  in  the  last  year  of  the  term. 
Martin  v.  Smith,  9  L.  R.,  Ex.  60  ;  43  L.  J.,  Ex. 
42  ;  30  L.  T.  268  j  22  W.  R.  336. 


By  an  agreement  not  under  seal,  the  landlonl 
agreed  to  let  to  the  tenant,  and  the  tenant  to 
take  of  him,  a  house  and  premises  for  seven 
years,  upon  the  terms  that  ho  would,  in  the  last 
year  of  the  term,  paint,  grain,  and  varnish  the 
interior,  and  also  whitewash  and  colour.  The 
tenant  entered  under  the  agreement,  and  occu- 
pied and  paid  rent  during  the  whole  period  of 
seven  years.  In  an  action  for  not  painting, 
graining,  and  varnishing  the  interior,  and  white- 
washing and  colouring  in  the  seventh  year : — 
Held,  that  he  must  be  taken  to  have  occupied  on 
the  terms  that,  if  he  should  continue  to  occup}' 
during  the  whole  period  of  seven  years,  he  would 
do  those  things  which  were  by  the  agreement  to 
be  done  in  the  seventh  year  ;  and  that  he  was 
therefore  liable.    Ih, 

Where  a  tenant  under  lease  continues  to  hold 
after  the  expiration  of  it  as  a  tenant  at  will,  and 
assigns  to  another,  the  tenancy  of  the  assignee 
will  be  held  to  commence  at  the  day  on  which 
the  original  tenancy  commenced  under  the  lease, 
and  notice  to  quit  on  that  day  only  is  good,  not- 
withstanding the  assignee  came  in  on  a  different 
day.    Boe  d.  Castletoti  v.  Samuel,  5  Esp.  173. 

A  person  who  held  glebe  lands  as  tenant  to 
one  incumbent,  and  continues  in  possession 
under  his  successor  without  disturbance,  must 
be  presumed  to  hold  as  tenant  to  the  latter,  and 
cannot  be  dispossessed  without  a  notice  to  quit. 
Doe  d.  Coates  v.  Somermlle,  9  D.  &  R.  100  ;  6  B. 
&  C.  126.   - 

B.  holding  land  of  A.  for  a  term  of  years, 
underlets  part  to  C.  from  year  to  year.  At  the 
expiration  of  the  term,  B.  agrees  with  A.  to  hold 
on  from  month  to  month.  In  the  absence  of 
any  new  agreement  between  B.  &  C,  the  tenancy 
from  year  to  year  continues.  Peirse  v.  Shaw,  2 
M.  &  R.  418. 

A.  was  tenant  to  the  plaintiff  of  premises 
which  the  plaintiff  gave  him  notice  to  quit  on 
the  11th  of  October,  1843.  After  the  notice  was 
given,  the  defendant  agreed  to  take  a  lease  of 
the  premises  from  that  day.  Before  that  day, 
the  defendant  was,  with  the  consent  of  the 
plaintiff,  substituted  for  A.  as  tenant  during  the 
remainder  of  A.'s  term.  The  plaintiff  and  the 
defendant  could  not  agre«  as  to  the  terms  of  the 
lease  to  be  granted  to  the  defendant ;  but  the 
defendant  continued  to  occupy  the  premises  for 
half  a  year  after  the  11th  of  October: — Held, 
that  after  the  11th  October,  the  defendant  did 
not  impliedly  occupy,  subject  to  the  rent  of  the 
determined  tenancy.  TJietford  (^Mayor,  ^Jv.)  v. 
Tyler,  8  Q.  B.  95  ;  15  L.  J.,  Q.  B.  33  ;  10  Jur.  68. 

Where  a  tenant  holds  over  after  the  determi- 
nation of  a  lease  for  years,  and  pays  rent,  he  is 
tenant  from  year  to  year  ;  but  such  tenancy  is 
determinable  at  the  end  of  the  first  year  by  a 
six  months'  notice  to  quit,  expiring  at  the  end  of 
the  first  year ;  and  the  same  is  true  of  every 
other  mere  tenancy  from  year  to  year.  Doe  d. 
Clarke  v.  Smarridge,  7  Q.  B.  957  ;  14  L.  J.,  Q.  B. 
327  ;  9  Jur.  781. 

A  tenant  holding  over  after  the  expiration  of 
a  lease  for  years  may  be  taken  to  hold  upon  any 
of  the  terms  of  such  former  lease  which  are 
consistent  with  a  yearly  tenancy ;  whether  he 
does  hold  on  any  such  terms  or  not,  is  a  question 
for  the  jury  on  the  &cts  proved.  Hyatt  v. 
Oriffithi,  17  Q.  B.  505. 

Where  a  lessee,  after  the  expiration  of  his 
lease,  remains  in  possession  and  pays  rent,  it  is  a 
question  for  the   jury  vipou  'what   terms   his 


tenancy  continues.  Oakley  v.  MoncU.  3  H.  &  C. 
706  ;  34  L.  J.,  Ex.  137  ;  11  Jur.,  N.  S.  376  ;  12 
L.  T.  465  ;  18  W.  R.  721.  Affirmed  1  L.  R.,  Ex. 
159  ;  35  L.  J.,  Ex.  87 ;  14  L.  T.  20 ;  14  W.  R. 
406  ;  4  H.  &  C.  251— Ex.  Ch. 

A  tenant  for  life  g^nt^d  a  lease  containing  a 
covenant  that  he  would  at  the  expiration  of  the 
term  pay  and  allow  the  lessee,  a  nurseryman,  for 
all  fiuits  and  shrubs  then  on  the  premises  which 
had  been  planted  by  him.  At  the  expiration  of 
the  lease  the  lessee  continued  in  possession  and 

f>aid  rent,  and,  upon  the  death  of  the  tenant  for 
ife,  he  paid  the  same  rent  to  the  remainderman, 
who  was  not  aware  of  the  covenant  in  the  lease  : 
— Held,  no  evidence  for  the  jury  that  the 
tenancy  continued  upon  the  terms  of  the  lease, 
so  as  to  bind  the  remainderman  by  the  covenant. 


Liability  for  Payment  of  Bent.] — Where 


a  lease  expires,  the  tenant  continues  liable  to  the 
rent,  unless  he  delivers  up  complete  possession  of 
the  premises,  or  the  landlord  accepts  another  in 
his  room.     Harding  v.  Crethom,  1  Esp.  57. 

Where  several  persons,  directors  of  a  trades' 
union  bank,  took  certain  premises  for  a  year, 
with  a  proviso,  that  the  landlord,  on  one  month's 
notice  before  the  expiration  thereof,  would  grant 
a  lease  of  the  premises  ;  and  the  directors,  before 
the  expiration  of  eleven  months,  abandoned  the 
directorship  and  their  possession  ;  before  the  year 
had  expired,  negotiations  were  entered  into  for  a 
lease  for  another  year  between  the  landlord  and 
the  new  directors,  but  which  terminated  without 
any  decisive  arrangement  being  entered  into,  the 
new  directors  having  continued  to  occupy  after 
the  expiration  of  the  year : — Held,  that  the 
original  directors  remained  liable  for  the  rent. 
Christie  v.  Ta^ncred,  7  M.  &  W.  127  ;  1  H.  &  W. 
50  ;  4  Jur.  1064. 

The  defendant  agreed  by  parol  to  rent  a  house 
as  tenant  from  year  to  year,  for  the  residue  of  a 
term,  which  was  three  years  and  three  quarters  : 
he  held  for  three  years  and  one  quarter,  and 
quitted  : — Ruled,  that  though  perhaps  he  might 
have  quitted  without  notice  at  the  end  of  three 
yeare,  yet  the  remaining  longer  implied  a  con- 
tract to  pay  rent  for  the  residue  of  the  term. 
Sauvage  v.  Dvpuis^  3  Taunt.  410. 

A  party  occupied  premises  under  an  agree- 
ment for  three  years,  at  45Z.  a  year,  which  ex- 
pired at  Midsummer,  1826.  He  did  not  then  go 
out,  nor  did  his  landlord  take  any  steps  to  com- 
pel him  ;  but,  at  Michaelmas  following,  gave 
him  notice  to  quit  at  Lady-day,  1827,  or  pay  the 
rent  of  50Z.  a  year.  He  continued  in,  but  re- 
fused to  pay  any  more  than  45?.  rent : — Held, 
that,  under  the  circumstances,  he  must  be  taken 
to  have  acquiesced  in  the  new  proposal,  and  was 
bound  to  pay  the  rent  of  50i.  Roberts  y.  Hay- 
ward,  3  C.  &  P.  432. 

Kotice  to  Quit.] — Premises  had  been  let  by  a 
t^enant  in  fee  on  a  lease  expiring  at  Midsummer, 
1866  :  at  that  date  the  defendant  was  in  occu- 
pation as  tenant  from  year  to  year  to  the  inter- 
mediate lessee,  on  a  demise  commencing  at 
Michaelmas  ;  the  tenant  in  fee  let  the  premises 
on  a  fresh  lease  to  the  plaintiff,  commencing  at 
Midsummer,  1866  :  the  defendant  continued  in 
occupation  and  paid  rent  to  the  plaintiff.  Notice 
to  quit  at  Midsummer  was  given  by  the  plaintiff 
to  the  defendant,  who  refused  to  leave  the  pre- 
mises.   The  plaintiff  having  sued  in  ejectment : 
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— Held,  that  the  plaintiff  having  allowed  the 
defendant  to  hold  over,  and  having  received  rent 
as  from  year  to  year  without  explanation  or 
stipulation,  the  inference  was  that  there  bad 
been  a  tacit  agreement  that  the  defendant 
should  hold  from  year  to  year  according  to  the 
terms  of  his  former  tenancy,  that  is  to  say, 
from  Michaelmas  to  Michaelmas,  that  the  notice 
to  quit  at  Midsummer  was  wrong,  and  that  the 
plaintiff  must  be  nonsuited.  Kelly  v.  Patterson^ 
9  L,  R.,  C.  P.  681  ;  43  L.  J.,  C.  P.  320  :  30  L.  T. 
842. 

Damages  Becoyerable  by  Landlord.] — ^Where 
a  tenant  holds  over  after  the  expiration  of  bis 
tenancy,  and  after  he  has  had  notice  that  his 
landlord  has  relet  the  premises  to  another 
tenant,  the  landlord  may  recover  against  him, 
as  damages,  the  amount  he  (the  landlord)  has 
been  obliged  to  pay  in  an  action  brought  {gainst 
him  by  the  person  to  whom  he  had  so  relet,  for 
not  delivering  possession  according  to  the  terms 
of  such  reletting,  together  with  his  own  and  the 
plaintiff's  costs  of  such  action.  Bramley  v. 
Chesterton,  2  C.  B.,  N.  S.  1144  ;  27  L.  J.,  C.  P. 
23  ;  3  Jur.  N.  S.  1104. 

4.  Acceptance  op  a  New  Tenant. 

The  defendant,  who  had  occupied  under  a 
lease  which  expired  at  Lady-day,  1829,  paid  a 
quarter's  rent  on  Midsummer-day,  1829,  de- 
ducting something  for  repairs ;  he  was  not 
afterwards  seen  on  the  premises,  but  the  rent 
was  paid  at  irregular  intervals  by  L.,  who  was 
in  occupation  for  the  ensuing  two  years ; — Held,  ^ 
that  it  was  correctly  left  to  a  jury  to  find  whether 
the  lessor  had  accepted  L.  as  a  tenant,  and  the 
jury  having  found  for  the  defendant,  the  court 
refused  to  set  aside  the  verdict.  Woodcock  v. 
N'utii,  8  Ring.  170  ;  1  M.  &  Scott,  317. 

W.  and  H.,  by  agreement  in  March,  1827, 
became  tenants  to  the  plaintiff,  for  three  years, 
of  premises  occupied  by  them  as  partners,  with 
the  power  to  them  to  extend  the  term  for  seven 
years,  by  giving  the  plaintiff  a  notice  to  that 
effect.  In  January,  1829,  W.  and  H,  gave  notice 
accordingly.  At  Midsummer,  1828,  W.  retired 
from  the  partnership,  and  in  January,  1829,  H. 
entered  into  partnership  with  S.,  and  H.  and  S. 
carried  on  the  business  under  the  firm  of  H.  and 
S.  until  1831.  The  plaintiff  gave  receipts  for  ' 
the  rent  as  received  from  H,  after  W.  retired, 
and  as  received  from  H.  and  8.  after  S.  became 
partner  with  H.  In  February,  1829,  the  plaintiff 
gave  to  H,  a  letter  from  the  plaintiff's  attorney, 
signifying  that  a  lease  might  be  made  to  H.  and 
8.,  but  this  letter  was  kept  by  H.,  and  not  acted 
upon,  and  no  lease  was  prepared  : — Held,  that 
the  original  tenancy  of  H.  and  W.  was  not  sur- 
rendered by  act  or  operation  of  law,  and  con- 
sequently that  W.  remained  liable  for  rent. 
Graham  v.  Wiehelo,  3  Tyr.  201  ;  1  C.  &  M. 
188. 

The  plaintiff  was  in  possession  of  land  xmder 
a  lease  granted  to  him  by  B.,  who  had  previously 
mortgaged  the  premises.  The  transferees  of  the 
mortgage  (being  cognisant  of  the  lease)  gave 
the  plaintiff  notice  of  the  mortgage,  and  required 
him  to  pay  them  all  rent  due,  and  to  become 
due,  in  respect  of  the  mortgaged  premises : — 
Held,  that  this  was  evidence  whence  the  jury 
might  infer  a  contract  of  tenancy  for  a  year, 
as   between    the  mortgagees  and  the  plaintiff. 
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BrotOH  V.  Storey,  1  M.  &  G.  117  ;  1  Scott,  N.  R. 
9  ;  4  Jdr.  319. 


5.  Change  ov  Tebms. 

In  Time  of  Payment  of  Bent.] — If  a  tenant 
enters  in  the  middle  of  a  quarter,  and  afterwards 
pays  np  to  the  beginning  of  a  succeeding  regular 
quarter,  from  which  time  he  pays  half-yearly, 
his  tenancy  commences  from  that  regular  quar- 
ter-day to  which  he  paid  up.  Doe  d.  Holcomhe 
y.  Johnson,  6  Esp.  10. 

In  Xode  of  Payment  of  Bent.] — Where  there 
was  a  letting  by  two  tenants  in  common  at  an 
entire  rent,  and  one  of  them  afterwards  gave 
notice  to  the  tenant  to  pay  a  moiety  of  the  rent 
to  him  : — Held,  that  it  was  a  question  for  the 
jury,  whether  there  was  a  new  contract,  or  only 
an  alteration  in  the  mode  of  receiving  the  rent. 
PowU  V.  Smith,  1  D.  &  R.  490  ;  5  B.  &  A.  850. 
And  see  Harrison  v,  Bamahy,  5  T.  R.  246. 

In  Amonnt  of  Bent.] — By  increasing  the 
amount  of  rent  payable  by  a  tenant  from  year 
to  year,  a  new  tenancy  is  not  necessarily  created. 
Doe  d.  Monch  v.  Oeekie,  5  Q.  B.  841  ;  1  C.  &  K. 
307  ;  13  L.  J.,  Q.  B.  239  ;  8  Jur.  360. 

During  a  tenancy  from  year  to  year,  at  a  given 
rent,  the  rent  was  raised  at  the  termination  of 
one  of  the  years,  by  consent  of  the  landlord  and 
tenant : — ^Held,  that,  if  this  created  a  new  con- 
tract, it  must  be  a  contract  to  hold  on  the  old 
terms ;  and  that  a  contract  for  a  tenancy  for 
two  years  certain  from  the  time  of  raising  the 
rent  could  not  be  inferred  in  default  of  additional 
evidence,  even  on  the  assumption  that  an  original 
contract  for  a  tenancy  from  year  to  year  creates 
a  tenancy  for  two  years  certain.    Ih, 

If  there  is  a  written  agreement  between  land- 
lord and  tenant,  that  for  certain  premises  the 
tenant  shall  pay  170/.  a  year,  and  afterwards  an 
arrangement  is  made  by  parol  that  30/.  a  year 
shall  be  allowed  out  of  it,  because  the  landlord 
is  to  occupy  a  certain  part  for  a  time,  such  parol 
arrangement  does  not  vary  the  agreement  so  as 
to  reduce  the  rent  payable  under  it,  and  there- 
fore an  allegation  is  correct  which  statep  it  to 
be  170Z.    Hilton  v.  Goodkind,  2  C.  &  P.  591. 

After  Expiration  of  Lease.] — A  tenant  occu- 
pied land  at  the  expiration  of  a  lease,  with  the 
assent  of  the  lessor,  a  parson  ;  on  the  determina- 
tion  of  his  title,  he  continued  to  be  tenant  to  his 
successor  : — Held,  that  he  w^as  tenant  under  the 
terms  of  the  original  lease.  Hutten  v.  Warren, 
2  Gale,  71  ;  1  M.  &  W.  466. 

Other  Changes.] — Where  there  is  a  demise 
from  year  to  year,  so  long  as  the  parties  shall 
please,  and  a  new  tenant  takes  possession,  whose 
occupation  as  tenant  the  then  reversioner  omits 
to  determine  by  a  notice  to  quit,  the  pleadings 
may  allege  a  new  relation  of  landlord  and  tenant, 
on  the  original  terms  between  the  reversioner 
and  the  occupier.  Buckworth  v.  Simpson,  1  C, 
M.  &  R.  834  ;  5  Tyr.  344  ;  1  Gale,  38. 

A.  demised  to  B.  certain  lands  and  premises 
for  one  year  certain,  and  then  from  year  to  year 
so  long  as  the  parties  should  think  proper,  with 
power  to  determine  it  on  giving  notice  to  quit ; 
and  the  lease  contained  various  terms  and  condi- 


tions as  to  the  management  of  the  lands  and 
repairing  the  buildings.  The  lessee  died,  and 
his  executors  entered  into  the  occupation  of  the 
premises,  and  continued  to  occupy,  and  paid 
rent : — Held,  that  they  were  chargeable  in  tneir 
personal  character  upon  the  terms  contained  in 
the  original  demise  ;  their  continuing  to  occupy, 
and  the  landlord  abstaining  from  giving  notice 
to  quit,  raising  an  implied  promise  on  their  part 
to  abide  by  the  terms  of  the  original  contract. 
lb. 

A.  granted  an  annuity  to  B.  out  of  lands,  with 
the  usual  powers  of  distress  and  entry,  if  the 
annuity  should  fall  in  arrear.  A.  afterwards 
g^ranted  a  lease  for  years  to  the  defendant.  The 
annuity  having  fallen  into  arrear,  B.  distrained 
on  the  defendant,  and  informed  him  that  he  had 
a  charge  upon  the  premises  under  lease  to  him. 
The  defendant  thereupon  signed  an  agreement 
"  to  attorn  and  become  tenant  to  B.,"  and  paid 
him  rent : — Held,  that  this  created  a  new  tenancy 
from  year  to  year  between  B.  and  the  defendant, 
determinable  on  the  payment  of  the  arrears  of 
the  annuity,  upon  which  the  defendant's  lease 
for  years  would  revive.  Doe  d.  Cliaumer  v. 
Boulter,  1  N.  &  P.  660  ;  6  A.  &  E.  675  ;  W.  W.  &- 

D.  333. 

A  declaration  stated  that  the  defendant  held 
lands  under  a  lease  from  E.  on  certain  terms, 
which  were  set  forth ;  that  the  reversion  came 
to  the  plaintiff  ;  and  that  the  defendant,  in  con- 
sideration of  an  alteration  of  the  rent,  promised 
to  hold  of  tbe  plaintiff  on  the  same  terms  in  all 
other  respects ;  but  that  the  defendant  broke  the 
terms.  The  plaintiff  not  haying  proved  an  ex- 
press contract  to  hold  of  the  defendant  on  the 
old  terms  : — Held,  that  he  could  not  rely  upon 
an  implied  contract  arising  from  the  old  lease 
without  putting  it  in  evidence,  and  that  the  old 
lease  could  not  be  used  as  such  evidence  unless 
properly  stamped.     Wallis  v.  BroadbetU,  4  A.  & 

E.  877  ;  2  H.  &  W.  41. 

A.,  B.  and  C.  (G.  being  an  unmarried  woman), 
entered  into  an  ag^ement,  dated  25th  De- 
cember, 1834,  to  take  a  house  of  the  plaintiff  for 
seven  years  at  an  annual  rent,  payable  quarterly, 
under  which  they  entered.  In  September,  1835, 
C.  married ;  in  December,  A.  became  a  bank- 
rupt. In  an  action  by  the  plaintiff  against  A., 
B.,  C.  and  C.'s  husband,  for  two  years'  rent, 
claimed  to  be  due  under  the  demise  contained  in 
the  agreement,  the  defendants  proved  payment, 
by  A.'s  assignees,  of  the  quarter's  rent  due  at 
Michaelmas,  1835,  and  an  admission  by  the 
plaintiff  of  the  receipt  of  the  two  previous 
quarters*  rentj  but  it  was  not  shewn  when,  or  by 
whom,  these  latter  payments  were  made  : — Held, 
that  this  was  not  evidence  from  which  anew 
yearly  tenancy,  on  the  terms  of  the  agreement, 
could  be  inferred,  so  as  to  charge  all  the  defen- 
dants, inasmuch  as  it  was  not  shewn  that  the 
payments  were  made  before  C.*b  marriage,  or 
with  her  assent  after  her  marriage.  Doidge  v. 
Bowers,  2  M.  &  W.  365';  M.  &  H.  170. 

6.  TSBHS  INCIDENT  TO  HOLDINO. 

Oenerally.] — When  a  party  enters  into  pos- 
session of  a  farm,  and  pays  rent  under  an  agree- 
ment for  a  lease,  containing  divers  covenants 
to  cultivate,  pay  rent,  &c.,  he  is  bound  by  all 
the  covenants  in  the  agreement  applicable  to  a 
tenancy  from  year  to  year,  and  therefore  where 
the  agreement  stipulated  for  the  lease  to  con- 


1899    LANDLORD  AND  TENANT— :/'enandcs/m;i  Year  to  Year.    1400 


tain  a  condition  for  re-entry  if  the  tenant  should 
grow  two  successive  crops  of  white  com  without 
fallow,  he  might  be  ejected  without  notice  if 
he  committed  a  breach  of  this  covenant.  JDoe 
d.  Thompsm  v.  Amey,  4  P.  &  D.  177  ;  12  A.  &  E. 
470. 

A  covenant  in  a  lease  for  years,  ending  at 
Hichaehnas,  that  the  tenant  shall  and  may  re- 
tain and  sow  forty  acres  of  wheat  on  the  arable 
land  demised  (consisting  of  213  acres)  at  the 
seed-time  next  after  the  end  of  the  term,  and 
leave  the  standing  thereof  till  the  harvest  then 
next  folio  wing  i*ent-free,  with  the  use  of  the  pre- 
mises for  threshing,  &c.,  till  a  day  named,  is  a 
term  which  may  be  made  incident  to  a  tenancy 
from  year  to  year.  Hyatt  v.  Griffiths^  17  Q.  B. 
505. 

The  rule  that  a  tenant  holding  over,  after  the 
expiration  of  his  lease,  without  entering  into  a 
new  contract,  continues  to  hold,  upon  the  terms 
of  the  lease,  so  far  as  they  are  applicable  to  a 
tenancy  from  year  to  year,  applies  to  a  proviso 
for  rc-enlry  for  nonpayment  of  the  rent.  Tliomait 
V.  Packer,  1  H.  &  N.  669  ;  26  L.  J.,  Ex.  207  ;  3 
Jur.,  N.  S.  143. 

A  term. contained  in  a  demise  for  a  period  ex- 
ceeding three  years  to  keep  open  a  shop,  and  use 
the  best  endavours  to  promote  the  ti*ade  of  it,  is 
a  term  applicable  to  a  tenancy  from  year  to 
year.     Sanders  v.  Karnell,  1  F.  &  F.  356. 

An  agreement  for  a  lease  contained  a  stipula- 
tion that  the  tenancy  should  continue  until  after 
two  years'  notice  to  quit  had  been  given.  The 
tenant  occupied  the  farm,  paid  rent  for  some 
years,  but  no  lease  was  executed  : — Held,  that  it 
could  not  be  implied  that  the  stipulation  as  to 
the  two  years'  notice  to  quit  was  one  of  the 
terms  under  which  the  tenant  held.  Tooker  v. 
Smith,  1  H.  &  N.  732. 

An  agreement  that  an  outgoing  tenant  shall 
be  paid  for  tillages  on  the  expiration  of  his 
tenancy  is  not  inconsistent  with  the  terms  of  a 
tenancy  from  year  to  year.  Brocklin/^ton  v. 
Saunders,  13  W.  B.  46. 


To  Deliver  up  in  Bepair.] — By  an  agree- 


ment, expressed  to  be  made  by  a  corporation  by 
their  agents  on  their  behalf  and  the  defendant, 
the  corporation  agreed  to  let  to  the  defendant  and 
the  defendant  to  take  certain  premises  for  three 
years  ;  and  the  defendant  also  agreed  to  put  and 
maintain  the  premises  in  tenantable  repair,  and 
to  deliver  them  up  at  the  end  of  the  term.  The 
agreement  was  executed  by  agents  of  the  corpora- 
tion and  by  the  defendant,  but  the  corporation 
seal  was  not  affixed.  The  defendant  occupied 
for  the  term,  and  held  over  afterwards,  paying 
the  rent  reserved : — Held,  that  although  the 
agreement  was  not  nnder  seal,  the  occupation 
and  payment  of  rent  admitted  a  tenancy  from 
year  to  year  under  the  corporation,  and  that  on 
such  tenancy  being  determined  by  regular  notice 
to  quit,  the  defendant  was  liable  on  an  implied 
promise  to  deliver  up  the  premises  in  tenantable 
repair.  Eeelefiastieal  Com-missiimers  of  Ujiglafid 
V.  Merrall,  4  L.  B.,  Ex.  162  ;  38  L.  J.,  Ex.  93  ; 
20L.T.  573;  17  W.  B.  676. 

The  defendants  having  for  several  years  as 
assignees,  under  a  void  lease,  paid  the  rent  re- 
served, and  not  having  re-assigned : — Held,  liable 
to  repair  to  the  end  of  the  term  according  to  the 
covenant  in  the  lease.  Beale  v.  Sanders,  3  Bing. 
N.  C.  850 ;  5  Scott,  58 ;  3  Hodges,  147  ;  1  Jur. 
1083. 


7.  Otheb  Mattebs  Bblating  to. 

Landlord  must  have  Legal  Estate.]  —  No 
tenancy  can  be  implied  under  a  party  who  has 
not  the  legal  estate.  MorgeU  v.  Paul,  2  M.  &  B. 
303. 

Acknowledgment  of  Tenancy.]  —  Where  one 
who  had  built  a  cottage  on  the  waste  had,  on 
three  occasions,  paid  sixpence  as  rent  to  the  per- 
son who  had  bought  the  adjoining  old  inclo- 
sure  : — Held,  that  it  was  a. proper  question  fpr  a 
jury  whether  there  had  been  an  acknowledg- 
ment of  tenancy.    JDoe  d.  Jackson  v.  Wilkinson, 

5  D.  &  B.  273 ;  3  B.  &  C.  413. 

T.  holding  pictures  of  P.'s  as  a  security  for  an 
alleged  debt,  hired  rooms  of  the  plaintiff  in 
which  to  deposit  them.  P.  having  died,  his  ad- 
ministrators contested  T.'s  claim  by  a  suit  in 
chancery.  Pending  the  suit,  in  oi"der  to  pre- 
vent the  pictures  from  being  distrained,  they 
petitioned  the  court  to  satisfy  the  plaintiff's  rent 
out  of  certain  funds  paid  into  court  in  the  course 
of  the  cause.  T.'s  claim  having  been  disallowed 
by  the  court,  the  pictures  were  ordered  to  be  de- 
livered to  the  administrators,  who,  in  order  to 
obtain  them,  paid  rent  to  the  time  of  delivery  : 
— Held,  that  these  circumstances  did  not  con- 
stitute the  defendants  tenants  to  the  plaintiff. 
Strahan  v.  Smith,  4  Bing.  91  ;  12  Moore,  289. 

The  defendant  hired  of  the  plaintiff  apart- 
ments in  his  dwelling-house  at  a  fixed  rent,  pa}*- 
able  half-yearly,  and  entered  into  possession  at 
Michaelmas,  1822.  At  Lady-day,  1823,  he  paid 
one  half-year's  rent,  and  at  the  Midsummer  fol- 
lowing gave  up  possession  without  having  given 
any  notice  to  quit ;  but  at  Michaelmas,  in  the 
same  year,  he  paid  another  half-year's  rent.  At 
Lady-day,  1824,  the  plaintiff  demanded  a  third 
half -year's  rent,  which  the  defendant  refused  to 
pay : — Held,  that  a  tenancy  from  year  to  year 
could  not  be  inferred  from  these  facts.  Wilson 
V.  Ahhott,  4  D.  &  B.  693  ;  3  B.  &  C.  88. 

Demise  by  Tenant  firom  Year  to  Year  to  Hold 
flfom  Year  to  Year.] — A  demise  by  a  tenant  from 
year  to  year  to  another,  also  to  hold  from  year  to 
year,  is  in  legal  operation  a  demise  from  year  to 
year  during  the  continuance  of  the  original  de- 
mise to  the  intermediate  landlord,  and  is  properly 
so  described  in  pleading,  although  at  the  time  of 
making  the  contract  no  such  qualification  is 
mentioned.    Pike  v.  Byre,  9  B.  &  C.  909  ;  4  M. 

6  B.  661. 

Determination  of  Tenancy.]  —  The  non-pay- 
ment of  rent  for  the  space  of  sixteen  years,  and 
no  demand  being  proved  to  have  been  made,  is 
of  itself  sufficient  evidence  to  presume  the  deter- 
mination of  a  tenancy  from  year  to  year.  Stagy 
V.  Wyate,  1  Am.  327  ;  2  Jur.  892. 

A  tenancy  from  year  to  year,  so  long  as  both 
parties  please,  is  determinable  at  the  end  of  the 
first  as  well  as  of  any  subsequent  year,  unless  in 
creating  such  tenancy  tHe  parties  use  words 
shewing  that  they  contemplate  a  tenancy  for 
two  years  at  least.    Doe  d.  Clarke  v.  Smarridye, 

7  Q.  B.  957  ;  14  L.  J.,  Q.  B.  327  ;  9  Jur.  781. 
Premises  were  demised  under  a  written  agree- 
ment, dated  4th  August,  1846,  '*the  tenancy  to 
be  from  year  to  year  from  Michaelmas  next,"  at 
the  rent  of  55/.  payable  half-yearly,  "  except  the 
last  half-year,  which  portion  of  rent  shall  be  paid 
on  or  before  tiie  1st  August  in  that  year,  and  to 
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be  deemed  then  due  for  all  legal  remedies  for 
recovering  rent  in  arrear."  The  tenant  "to 
allow  the  landlord  or  incoming  tenant,  in  the 
last  year,  to  enter  on  Ist  May  to  make  fallows 
and  carry  out  the  mannre,"  for  which  compensa- 
tion was  to  be  paid.  The  tenant  to  have  "  the 
use  of  the  barns  for  stacking  and  threshing  the 
crops  of  the  last  year  till  the  first  day  of  May 
after  the  tenancy :  " — Held,  that  these  stipula- 
tions did  not  necessarily  import  that  the  tenancy 
was  to  be  extended  beyond  the  first  year ;  conse- 
quently, that  the  tenancy  was  determined  by  a 
notice,  dated  24th  March,  1846,  to  quit  at 
Michaelmas  that  year.  Doe  d.  Plumer  v.  Kainhy^ 
10  Q.  B.  473  ;  16  L.  J.,  Q.  B.  303  ;  11  Jur.  308. 

A  tenancy  from  year  to  year  is  to  be  considered 
as  recommencing  every  year.  Tomkhu  v.  Law- 
rence, 8  C.  &  P.  729. 


Of  Olebe  Land.] — ^A  tenancy  from  year 


to  year  of  glebe  land  is  determined  by  the  death 
of  the  incumbent.  Doe  d.  Kerby  v.  Carter,  R. 
&  M.  237. 

Liability  of  Tenant  nnder  InBtnunent  not 
amounting  to  present  Lease.]— A  tenant  who  had 
been  let  into  possession  under  an  instrument, 
which  did  not  amount  to  a  present  lease,  and 
had  paid  rent  under  the  agreement,  was  held 
liable  for  the  mismanagement  of  the  farm,  under 
a  count  stating  the  premises  to  have  been  de- 
mised to  him.     Tempest  t.  Rawling^  13  East,  18. 


IX.    TENANCIES  FOR   SMALLER  TERMS. 

1.  At 'Will. 

a.  What  is. 

Generally.] — The  possession  of  a  tenant  at  will 
is  the  possession  of  the  lessor.  Bctin  d.  Warreti 
V.  FeamJtide,  1  Wils.  176. 

A  person  who  lives  in  a  house  rent-free  by  the 
sufferance  of  the  o>vner,  is  a  tenant  at  will.  Jlex 
V.  Colh'tt,  R.  &  R.  C.  C.  498  ;  S.  P.,  Hex  v.  Job- 
ling,  R.  &  R.  C.  C.  525. 

A  minister  of  a  dissenting  congregation  placed 
in  the  possession  of  a  chapel  and  a  dwelling-house 
by  certain  persons,  in  whom  the  legal  estate  was 
vested,  in  trust  to  permit  and  suffer  the  chapel  to 
be  used  for  the  purpose  of  religious  worship,  is  a 
mere  tenant  at  will  to  those  trustees ;  and  his 
tenancy  is  determined  instanter  by  a  demand  of 
possession.  He  is  not  entitled  de  jure  before  the 
determination  of  his  tenancy  to  have  a  reason- 
able time  for  the  removal  of  his  furniture.  Di^e 
d.  Nicholl  v.  M'Kaeg,  10  B.  &  C.  721 ;  8,  P., 
Doe  d.  Jon^s  v.  Jo7ies,  10  B.  &  C.  718. 

The  words  "  I  give  you  a  close  to  enjoy  as  long 
as  1  please,  and  to  take  again  when  I  please,  and 
you  shall  pay  nothing  for  it,'*  create  a  tenancy 
at  will.    A?a?  V.  Fillongley,  1  T.  R.  458. 

If  an  agreement  is  made  to  let  premises  so  long 
as  both  parties  like,  and  reserving  a  compensa- 
tion, accruing  de  die  in  diem,  and  not  referable 
to  a  year,  or  any  aliquot  part  of  a  year,  it  does 
not  create  a  holding  from  year  to  year,  but  a 
tenancy  at  will  strictly  so  called.  And  though 
the  tenant  has  expended  money  on  the  improve- 
ment of  the  premises,  that  does  not  give  him  a 
right  to  hold  them  until  he  is  indemnified. 
Rieliardson  v.  Larigridge,  4  Taunt.  128. 

A  party  who  enters  into  the  possession  of  pre- 
mises under  a  paper  signed  by  the  owner,  under- 


taking to  execute  to  him  a  lease  of  them,  is  a 
tenant  at  will  until  he  pays  rent  for  the  premises 
for  either  a  year  or  some  portion  of  time  having 
reference  to  a  year ;  after  which  he  becomes  a 
tenant  from  year  to  year.  Braythwayte  v. 
Uitcheock,  10  M.  &  W.  494  ;  6  Jur.  976. 

But  a  mere  payment  of  rent,  without  having 
reference  to  a  year  or  some  aliquot  part  of  a  year, 
is  not  sufficient.    lb. 

Proviso  in  a  deed  :  A.  agrees  to  become  tenant 
to  C.  and  D.  of  the  premises,  "  at  their  will  and 
pleasure,  at  and  after  the  rate  of  25Z.  As,  per 
annum  payable  quarterly."  A.  remained  in  pos- 
session under  this  agreement  for  two  years,  and 
paid  a  year's  rent,  after  which  C.  and  D.  dis- 
trained for  four  quarters*  rent : — Held,  that  A. 
was  tenant  at  will,  and  not  from  year  to  year. 
Doe  d.  Bastow  or  Barston  v.  Cox,  11  Q.  B.  122  ; 
17  L.  J.,  Q.  B.  3. 

A  mere  permission  to  occupy  constitutes  a 
tenancy  at  will.  Doe  d.  HM  v.  Wood,  14  M.  jr 
W.  682  ;  15  L.  J.,  Ex.  41 ;  9  Jur.  1060. 


Parol  Agreement  for  Fonr  Tears.]— So,  a 


parol  agreement  to  lease  lands  for  four  years 
only  creates  a  tenancy  at  will.  OoodtitU  d. 
Gallaway  v.  Herbert,  4  T.  R.  680. 

Under  Void  Lease.] — If  a  man  enters  under 
a  void  lease,  and  pays  rent,  he  is  not  a  disseisor, 
but  a  tenant  at  will.  Denn  d.  Warren  v.  Pearn- 
side,  1  Wils.  176. 

Whether  oonstituted  by  Attornment  Clanse  in 
Xortgage.] — A  member  of  a  building  society 
borrowed  7,500Z.  from  the  society,  which  was  to 
be  repaid  in  a  series  of  monthly  instalments  of 
711,  lis.  &d,  each,  including  interest  at  7  per 
cent.  The  instalments  were  pa3rable  at  the 
monthly  meetings  of  the  society,  and,  if  the 
member  neglectetl  to  pay  them  when  due,  he  be- 
came liable  to  a  fine  at  the  rate  of  5  per  cent, 
per  month  on  the  total  amount  in  arrear  and  un- 
paid at  each  meeting.  To  secure  the  loan  he 
executed  to  the  trustees  of  the  society  a  mortgage 
of  real  estate.  The  deed  contained  a  proviso 
that  if  the  member  should  fail  for  three  monthly 
meetfngs  to  pay  his  subscription,  interest,  fines, 
or  other  moneys,  or  to  observe  the  regulations  of 
the  society,  or  in  the  event  of  his  becoming 
bankrupt,  the  mortgagees  might  enter  into  pos- 
session or  receipt  of  the  rents  of  the  mortgaged 
property.  And  "for  the  better  securing  the 
payments  which  by  the  rules  of  the  society  ought 
to  be  made  by  the  mortgagor,"  it  was  agreed 
that,  if  the  mortgagees  should  at  any  time  be- 
come entitled  to  enter  into  possession  or  receipt 
of  the  rents,  and  the  mortgagor  should  then  or 
afterwards  be  in  the  occupation  of  the  whole  or 
part  of  the  property,  he  should  during  such 
occupation  be  tenant  thereof  from  month  to 
month  to  the  mortgagees,  at  a  monthly  rent 
equal  in  amount  to  the  moneys  which  ought  to 
be  paid  monthly  by  the  mortgagor  from  time  to 
time  for  subscriptions,  interest,  fines,  and  other 
moneys  under  the  rules,  and  that  the  tenancy 
should  commence  on  the  day  up  to  which  he 
should  have  f  uUy  paid  all  and  every  part  of  such 
subscriptions,  interest,  fines,  and  other  moneys, 
and  the  rent  for  the  period  intervening  between 
the  commencement  of  the  tenancy  and  the  day 
on  which  the  trustee  should  be  entitled  to  enter 
into  possession  or  receipt  of  rents  should  be  pay- 
able and  paid  on  that  day,  and  the  monthly  rent 
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due  upon  and  subsequently  to  that  day  should 
become  due  monthly  in  lidvanm^  and  be  payable 
at  the  monthly  meetings,  the  first  payment  of 
rent  becoming  due  on  the  day  on  which  the 
mortgagees  should  first  become  entitled  to  enter 
into  possession.  Power  was  given  to  the  mort- 
gagees to  determine  the  tenancy  by  fourteen 
days'  notice.  The  deed  was  iiot  executed  by  the 
mortgagees,  nor  was  it  registered  under  the  Bills 
of  Sale  Act.  The  mortgagor  committed  default 
in  his  payments,  and  was  afterwards  adjudicated 
a  bankrupt : — Held,  that  the  tenancy  under  the 
attornment  clause  was  not  made  by  s.  1  of  the 
Statute  of  Frauds  a  tenancy  at  will,  Voisey, 
Ex  parte,  KniglU,  In  re,  21  Gh.  D.  442 ;  52  L.  J., 
Ch.  121  ;  47  Li  T.  362 ;  31  W.  R.  19— C.  A. 
Affirming  8,  61,  sub  nom.  Isherwood^  Ex  parte, 
46  L.  T.  639. 

Pending  Contract  for  Sale.] — See  cases,  col. 
W89. 

Kotioe  to  Quit.] — Where  a  party  was  let  into 
possession  of  land  under  an  agreement  of  pur- 
chase, he  paying  interest  after  the  rate  of  5Z.  per 
cent,  per  annum  oi^  the  purchase-money,  until 
the  completion  of  the  purchase,  which  was  to  be 
in  three  months;  and  the  purchase  not  being 
then  completed,  he  continued  in  possession  on 
the  same  terms : — ^Held,  that  this  was  only  a 
tenancy  at  will,  which  might  be  determined 
without  notice  to  quit,  6oe  d.  Tkomns  v. 
CIi4imberlaine,  5  M.  &  W.  14. 

Oestni  que  trust.]— The  doctrine,  that  a  cestui 
que  trust  who  is  in  possesion  of  the  estate  by  the 
consent  or  acquiescence  of  the  trustee  must  be 
regarded  as  his  tenant  at  will,  only  applies  where 
the  cestui  que  trust  is  the  actual  occupant ; 
where  he  is  merely  allowed  to  receive  the  rents, 
or  otherwise  deal  with  the  estate  in  the  hands  of 
occupying  tenants,  he  is  merely  the  agent  of  the 
trustees.  Melling  v.  Leak,  16  C.  B,  652  ;  24 
L,  J.,  C,  P.  187 ;  1  Jur.,  N,  S.  759. 

The  management  of  an  estate  was  intrusted  by 
the  trustees  (in  fee)  to  the  cestui  que  trust  (for 
life)  as  beneficial  owner ;  and  the  latter,  having 
never  been  in  actual  occupation,  let  C.  into  pos- 
session, who  occupied  during  the  life  of  the  cestui 
que  trust,  for  more  than  twenty  years,  without 
paying  rent  or  acknowledging  title  : — Held,  that 
a  tenancy  at  will  had  not  been  created  between 
the  cestui  que  trust  and  the  trustees,  and  that  0. 
had  therefore  acquired  a  good  title,  by  adverse 
possession  under  3  &  4  Will.  4,  c,  27.    Ih, 

Presnmption  of.] — By  indenture  of  lease  of  the 
26th  of  June,  1810,  between  A.  of  the  one  part, 
and  B.  of  the  other  part,  after  reciting  a  former 
lease,  dated  27th  of  July,  1801,  made  between 
W.  S.  of  the  one  part,  and  A,  of  the  other  part, 
whereby  one  undivided  moiety  of  certain  lands, 
and  two  undivided  moieties  of  other  lands,  con- 
taining eighty  acres,  were  demised  by  W.  and 
M.  S,  to  A.,  for  the  term  of  forty  years,  the 
whole  of  the  lands,  containing  eighty  acres,  and 
the  moiety  of  the  other  lands,  were  demised  by 
A.  to  B.  for  the  remainder  of  the  term  of  forty 
years,  except  the  last  ten  days.  A,  died  in  1813, 
leaving  the  plaintiff  his  real  and  personal  repre- 
sentative, and  B,  died  in  1818,  leaving  the  de- 
fendant his  personal  representative,  who  con- 
tinued to  occupy  the  lands  demised  until  the 
time  of  the  trial.    The  rent  was  regularly  paid 


by  B,  and  the  defendant  to  A.  and  the  plaintiff, 
up  to  Lady-day,  1841,  when  the  lease  expired," 
and  in  December,  1841,  the  defendant  paid  rent 
for  the  whole  of  the  eighty  acres  to  M.  S.  The 
defendant  went  into  evidence  to  shew  that 
neither  A.  nor  the  plaintiff  had,  in  fact,  any  title 
to  the  undivided  third  part  of  the  eighty  acres, 
but  that  the  whole  was  in  M.  6.  :— Held,  that,  at 
all  events,  the  lease  of  1810  established  a  primH 
facie  case  of  title  in  the  plaintiff,  which  the 
defendant  must  rebut  by  his  evidence  ;  and  that 
the  plaintiff  had  a  right  to  treat  the  defendant 
as  a  tenant  at  sufferance  of  the  undivided  third 
part  of  the  eighty  acres,  and  to  sue  him  for  the 
use  and  occupation  thereof  after  the  expiration 
of  the  lease.  Bayley  v,  Bradley,  5  C.  B,  396  ; 
16  L.  J.,  C.  P,  206. 

Statute  of  limitations— Waiver.]— W.  H.  died 
intestate  in  1798,  seised  of  a  house  and  land, 
leaving  a  widow  and  an  only  son  (by  her),  J., 
fifteen  years  old.  The  vndow  continued  to  reside 
on  the  property,  and  about  a  year  after  the  death 
of  W,  H,  married  the  defendant,  and  resided 
with  him  on  the  premises ;  J,  also  remaining 
with  him  till  1805,  when  he  went  away,  but 
occasionally  returned  for  about  a  fortnight  at  a 
time  till  1842.  About  that  time  the  defendant 
applied  to  the  lessor  of  the  plaintiff  to  advance 
100?^  on  mortgage  of  the  property,  and  on  that 
occasion  the  title  deeds  being  produced,  the 
solicitor  stated  that  it  was  necessary  that  J,, 
being  the  heir-at-law  of  W.  H.,  should  execute 
the  conveyance.  The  defendant  accordingly 
brought  J.,  who  executed  the  mortgage  and 
signed  the  receipt  for  the  lOOZ.,  which  wap  re- 
ceived by  the  defendant : — Held,  that  a  jury 
might  well  presume  on  the  state  of  facts,  that 
the  defendant  was  tenant  at  will  to  J.,  and 
that  the  defendant  by  his  conduct  had  waived 
all  right  to  set  up  the  Statute  of  Limitations.  3 
&  4  Will.  4,  c.  27,  to  defeat  the  right  of  entry  of 
J.  Doe  d.  Oroves  v.  Groves,  10  Q.  B.  486 ;  16 
L.  J.,  Q,  B.  297  ;  11  Jur.  558. 

b.   How  Determined. 

Generally.  ] — ^A  feoffment,  with  livery  of  seisin 
made  on  the  land,  determines  a  tenancy  at  will, 
though  the  tenant  is  not  present,  nor  assenting 
to  the  feoffment ;  and  the  feoffee  may  maintain 
trespass  against  the  tenant  at  will  who  has  been 
entered  on  his  possession.  Ball  v.  Cullimore,  2 
C,  M,  &  R.  120 ;  1  Gale,  96  ;  5  Tyr.  763. 

A  letter  from  the  attorney  of  a  lessor  to  the 
attorney  of  a  tenant  at  will,  stating  that,  unless 
the  tenant  paid  the  lessor  what  he  owed  him,  he 
would,  without  delav,  take  measures  for  recover- 
ing possession  of  the  property,  is  a  suflScient 
indication  of  the  lessor's  will  to  put  an  end  to 
the  tenancy,  and  equivalent  to  a  demand  of  pos- 
session previously  to  the  commencement  of  the 
action.  JDoe  d.  Price  v.  Pri/^e,  2  M.  &  Scott,  464; 
9  Bing.  356,      . 

A  tenant  at  will  cannot  put  an  end  to  his 
tenancy,  even  by  an  assignment,  without  giving 
notice  to  his  landlord.  Pinhom  v.  Sotister,  8 
Ex.  763  ;  22  L.  J.,  Ex.  266. 

A.  lessor  at  will,  B.  lessee  at  will,  C.  under- 
lessee  at  will ;  a  demand  of  the  possession,  made 
upon  the  premises  from  the  wife  of  C.  is  sufficient 
to  entitle  A.  to  maintain  ejectment.  Roe  d. 
Blair  v.  Street,  4  N.  &  M.  42. 

A  party,  who  defends  in  ejectment  as  landlord 
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as  to  W.,  and  as  tenant  as  to  B.,  cannot,  take 
advantage  of  a  defect  in  the  service  of  a  demand 
of  possession,  made  upon  the  tenant  of  B.  for 
the  purpose  of  determining  an  estate  at  will, 
lb, 

A  tenancy  at  will  is  determined  by  an  agree- 
ment to  porcbase.  Daniels  v.  JDavUon^  16  Yes. 
252. 

The  defendant  occupied  land,  under  parish 
officers,  and  had  paid  rent ;  they  gave  an  invalid 
notice  to  quit  at  the  end  of  the  first  year,  and, 
by  a  lease  signed  only  by  two  of  them,  demised 
to  the  plaintiff  for  a  term  of  years,  to  commence 
from  the  end  of  the  defendant's  tenancy.  Under 
this  lease  the  plaintiff  entered  ;  but  the  defen- 
dant refused  to  give  up  certain  plants  he  had 
himself  planted,  and  subsequently  entered  and 
took  them  away  : — Held,  that  he  was  liable  in 
trespass ;  that  though  the  lease  was  invalid, 
there  was  evidence  that  the  plaintiff  entered 
under  the  authority  of  all  the  parish  officers, 
and  that  therefore  the  defendant's  tenancy  being 
either  a  tenancy  at  will  or  on  sufferance,  was 
lawfully  determined,  and  his  entry  wrongful. 
WallU  V.  Delmar,  29  L.  J.,  Ex.  276. 

Demand  of  Keys.] — ^Where  a  person,  who  has 
had  the  keys  of  a  house  given  him  in  order  that 
he  may  see  over  it,  takes  the  opportunity  to 
bring  in  his  furniture  and  family,  and  the  land- 
lord afterwards  sends  for  the  keys,  and,  upon 
the  refusal  of  them,  enters  himself,  and  turns 
out  the  party  and  his  goods : — Held,  that  (the 
jury  having  found  a  tenancy  at  will  to  have 
been  created)  there  was  ample  evidence  in  the 
facts  .to  shew  a  determination  of  the  tenancy. 
Pullen  or  Pollon  v.  Brewer,  7  0.  B.,  N.  S.  371 ; 
6  Jur.,  N.  S.  609. 

IxiBolyenoy  of  Lessor.] — Where  a  party  creates 
a  tenancy  at  will,  and  afterwards  becomes  insol- 
vent, the  vesting  order,  with  knowledge  thereof 
by  the  tenant,  is  a  determination  of  the  tenancy ; 
and  if  the  tenant,  after  such  information,  con- 
tinues in  possession,  hs  may  be  treated  as  a 
trespasser.  Doe  d.  Davies  v.  ThomaSj  6  Ex.  854  ; 
20  L.  J.,  Ex.  367. 

Carrying  away  Stone  by  Lessor.] — A.,  in  1817, 
let  B.  into  possession  of  a  farm  as  tenant  at  will, 
and  in  1827  A.  entered  upon  the  land  without 
B.'s  consent,  and  cut  and  carried  away  stone 
therefrom  : — Held,  that  this  entry  amounted  to  a 
determination  of  the  estate  at  will.  Turner  v. 
Doe  d.  Dennett  (in  error^  9  M.  &  W.  643— 
Ex.  Ch. 

Determination  of— Fresh  Tenancy  at  Will — 
Statute  of  Limitations.] — A.,  having  been  in 
possession  of  a  house  and  land  adjoining,  as 
tenant  at  will  to  the  lord  of  a  manor,  was  told  by 
a  subsequent  lord  that  he  must  leave.  On  his 
refusal  to  do  so,  a  writ  of  ejectment  was  served 
upon  him  ;  it  was  then  verbally  arranged  that 
A.  should  give  up  part  of  the  land,  and  retain 
the  house  and  remaining  land  during  the  life 
of  himself  and  wife  : — Held,  that  these  acts 
amounted  to  a  determination  of  the  tenancy  at 
will,  and  as  a  new  tenancy  at  will  was  thereby 
created,  the  Statute  of  Limitations,  3  &  4  Will.  4, 
c.  27,  ss.  7,  10  and  14,  began  to  run  from  that 
time,  and  not  from  the  date  of  the  original  te- 
nancy. LocJie  V.  Matth^ews,  13  C.  B.,  N.  S,  753  ; 
9  Jur.,  N.  S.  874  ;  7  L.  T.  824  j  11  W.  R.  343. 


"    '•     •       2.  Other  Tenancies.  , 

A  Tear  oertain.] — A  tenancy  for  "  a  year  cer- 
tain "  is  "  less  than  a  tenancy  from  year  to  year," 
because : — 

Per  Dowse,  B. — ^A  tenancy  from  year  to  year 
is  a  tenancy  for  a  year  certain,  and  eveiy  year 
afterwards  it  is  a  springing  interest  arising  upon 
the  first  contract  and  parcel  of  it,  so  that  if  the 
lessee  occupies  for  a  number  of  years,  these 
years,  by  computation  from  the  time  past,  make 
an  entire  tenancy  for  so  many  years,  and  after 
the  commencement  of  each  new  year  it  becomes 
one  entire  lease  certain  for  the  year  past  and  also 
for  the  year  entered  upon,  so  that  it  is  not  a  re- 
letting after  the  commencement  of  the  second 
and  subsequent  years.  Wright  v.  Tracey,  8  Ir. 
R.,  C.  L.  478— Ex.  Ch. 

Per  Deasy,  B. — If  a  tenant  from  year  to  year 
demises  for  a  term  of  years,  and  the  original 
tenancy  from  year  to  year  lasts  beyond  that  term, 
such  a  demise  is  not  an  assignment,  but  there  is 
a  reversion. 

A  tenancy  for  "  a  year  certain  "  is  not  "  less 
than  a  tenancy  from  year  to  year,"  because  : — 

Per  Fitzgerald,  J. — ^A tenancy  from  year  to  year 
is  legally  and  technically  a  tenancy  for  one  year 
certain  and  no  more,  but  to  which  is  superadded, 
by  construction  of  law,  that  if  neither  party  ex- 
presses his  will  to  determine  or  give  up  at  the  end 
of  the  year,  then  it  shall  continue  for  another 
year.    iJ. 

Per  Fitzgerald,  B.  (and  adopted  by  Whiteside, 
C.  J.) — A  tenancy  from  year  to  year  in  the  un- 
certainty of  its  duration,  still  retains  its  character 
of  a  tenancy  at  will  ;  but,  by  reason  of  judicial 
decisions,  the  will  *  cannot  be  determined  before 
the  end  of  the  first  year  at  least,  and  thus  the 
tenancy  becomes  certain  for  a  year.    lb. 

Per  Palles,  C.  B. — The  tenancy  from  year  to 
year,  pointed  at  by  s.  69,  is  a  tenancy  from  year 
to  year  in  the  abstract,  and  the.  necessary  dura- 
tion of  a  tenancy  from  year  to  year  in  the  ab- 
stract is  a  term  fixed  and  certain,  that  is,  the  term 
of  one  year.     lb. 

Weekly — What  amounts  to.] — ^Where  the  only 
evidence  of  the  terms  on  which  a  furnished  house 
was  taken,  was  the  following  receipt  put  in  by 
the  landlord  : — "  Received  from  C.  126Z.  for  rent 
of  furnished  house,  from  the  8th  May  to  the  1st 
August,  1846  : " — Held,  that  the  jury  might  pro- 
perly infer  that  the  tenancy  was  weekly.  Towne 
V.  Cam^beU,  3  C.  B.  921 ;  16  L.  J.,  0.  P.  104. 

Bemoval  of  Ooods  after.] — ^A  stipulation 

on  the  occasion  of  a  weekly  letting,  that,  after 
the  expiration  of  such  tenancy  by  the  usual 
week's  notice,  the  tenant  shall  have  a  reasonable 
time  for  the  removal  of  his  goods,  is  a  valid  stipu- 
lation and  operates  as  an  extension  of  the  term, 
so  as  to  give  the  tenant  a  right  to  enter  and  do 
what  is  necessary  for  such  removal.  Cornish  v. 
Stnbbs,  5  L.  R.,  C.  P.  334  ;  39  L.  J.,  C.  P.  202  ;  22 
L.  T.  21 ;  18  W.  R.  647. 

When  it  is  a  part  of  the  terms  of  a  tenancy 
created  by  parol  that  the  tenant  shall  be  allowed 
to  place  goods  on  land  not  comprised  within  the 
letting,  the  tenant,  who  has  acted  upon  such 
licence,  though  not  by  deed,  and  was  afterwards 
revoked  by  the  determination  of  the  tenancy, 
has  a  right  to  go  and  remove  the  goods  which  he 
has  so  placed  there,  and  is  entitled  to  have  a  rea- 
sonable time  to  do  so.     Ib^ 
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Eestraining  Noiganee  by  Lessor  of.] — 

The  owner  or  lessor  of  houses  let  or  sub-let  to 
weekly  tenants  cannot  maintain  a  suit  to  restrain 
a  temporary  nuisance,  such  as  the  noise  of  Ina- 
chinery  in  adjacent  premises.  Jonez  v.  Chappell^ 
20  L.  R.,  Eq.  539  ;  44  L.  J.,  Ch.  C58. 

Semble,  that  such  a  suit  could  be  maintained 
by  a  weekly  tenant  if  the  nuisance  was  of  such  a 
nature  as  to  be  injurious  to  his  health  or  comfort. 
Ih, 

YoT  Six  Months  and  then  Three  Months.] — A 

party  hii-ed  apartments  upon  the  terms  contained 
in  the  following  memorandum  :-^"  I  hereby 
agree  (according  to  our  conversation  of  last  even- 
ing) to  pay  you  for  the  occupation  of  your  first 
floor,  furnished,  from  Monday,  March  4,  1839,  to 
September  the  4th,  1839,  the  sum  of  521.  lOs.  I 
also  agree  either  to  occupy  the  said  rooms  from 
the  4th  September  to  the  4th  December,  fur- 
nished, on  the  same  terms,  viz.  26Z.  5«.,  for  the 
three  months,  or  take  them  unfurnished  at  the 
rate  of  84Z.  per  annum :  " — Held,  that  this  did 
not  create  a  tenancy  from  year  to  year,  but  was 
properly  declared  on  as  an  agreement  to  take  the 
apartments  famished  for  six  months ;  and  for  a 
further  period  of  three  months,  furnished  or  un- 
furnished at  the  option  of  the  tenant.  Ather- 
stone  V.  Boxtoclt,  2  Scott,  N.  R.  637  ;  2  M.  &  G. 
511  ;  1  Drink.  96. 


X.    RENT. 

1.  Contracts  for, 

2.  Reserxation  of  1413. 

3.  Apportionment^  1419. 

4.  Premises  Let  for  Immoral  Purposes^  1422. 

5.  Premises  not  Tejiantable,  1422. 

6.  Premises  Let  pending  Contract  for  Sale 

or  Lease f  1424. 

7.  After  Premises.  Jiave  been  Destroyed  hy 

Fire,  1426. 

8.  Eviction  and  Surrender y  1428. 

9.  Recovery  of 

a.  By  Action,  1432. 

h.  Use  and  Occupation. — See  post ^  XI. 

c.  Distress. — See  Distress. 

d.  Under  Executions. — See  Ezbcutiok. 

e.  On  Bankruptcy. — See  Bankbuptot. 

/.  By    Proceedings    in    Ejectment.  —  See 
Ejbcticeht. 

10.  Payment  of  Renty  1436. 

11.  Set-off  against  Rent,  1437. 

12.  Dimble  Rent,  1439. 

13.  Double  Value,  1440. 

14.  Ry  way  of  Penalty,  1443. 

15.  Recovery  Back  by  Tenant,  1446. 

1.  COKTEACTS  FOB. 

Covenant  to  Fay — Implied.] — There  is  an  im- 
plied covenant  for  payment  of  rent  under  the 
words  **  vielding  and  paying."  Iggulden  v.  May, 
9  Ves.  330  ;  7  East,  237  ;  3  Smith,  269  ;  2  N.  K. 
449. 

Chenerally.] — ^A  net  rent  is  a  sum  to  be 

paid  to  the  landlord  clear  of  all  deductions. 
Bennett  v.  Womack,  7  B.  &  C.  627;  1  M.  &  B.  644  ; 
3  0.  &  P.  96. 

A  covenant  that  half  a  year's  rent  shall  remain 
in  the  hands  of  the  tenant  till  the  last  year, 

means  the  current  half  year.    v.  NicKolls, 

Lofft,  393. 


Where  a  contract  was  made  by  the  plaintiff 
and  A.,  that  A.  should  build  houses  on  the  plain- 
tiff's land  and  procure  tenants  for  the  same  at  a 
given  rat«,  and  himself  pay  the  rent  till  he  so 
procured  tenants  from  the  Michaelmas  then 
next  ensuing : — Held,  that,  under  this  contract, 
no  tenancy  was  created  between  the  plaintiff 
and  A.     Taylor  v.  Jackson,  2  C.  &  K.  22. 


Qnalifled.]~Lease  by  the  plaintiff  to  T., 


for  years,  of  a  messuage  and  farm,  at  a  yearly- 
rent,  payable  quarterly,  and  T.  covenanted  to 
pay  the  rent  on  the  days  and  in  manner  therein 
mentioned,  and  also  to  pay  interest  in  case  the 
rent  should  be  behind  three  quarters  ;  and  the 
defendant  covenanted  that  T.  should,  at  all  times 
during  the  term,  well  and  truly  pay  to  the  plain- 
tiff the  rent  at  the  respective  days,  and  also 
interest,  and  should  duly  observe  all  the  cove- 
nants, and  that  in  case  T.  should  neglect  to  pay 
the  rent  for  forty  days,  the  defendant  should  pay 
on  demand : — Held,  that  the  defendant  was 
not  chargeable  until  after  forty  dajs  and  de- 
mand made.  Sicklemore  v.  Thistleton,  6  M.  & 
S.  9. 

B.,  as  surety  for  J.,  became  party  to  an  in- 
denture, whereby  A.  leased  land  to  J.,  at  a  rent 
payable  by  J.,  for  a  term  determinable  on  A.'8 
death ;  and  B.  and  J.  covenanted  jointly  and 
severally  for  themselves  and  their  heirs,  that  B. 
and  J.,  or  one  of  them,  or  their  heirs,  executors, 
kc,  should  pay  the  rent  reserved,  and  also  a 
further  rent,  as  liquidated  damages,  if  the  land 
was  farmed  contrary  to  the  covenants  of  the 
lease.  After  B.'s  death,  rents  of  both  kinds 
became  due  : — Held,  that  B.'s  devisees  were  not 
liable  under  3  &  4  Will.  &  M.  c.  14,  to  an  action 
of  debt  for  anv  of  the  sums  due.  Farley  v. 
Briant,  3  A.  &  E.  839  ;  1  H.  &  W.  775  ;  5  N.  & 
M.  42. 


Dependent  or  Independent.] — In  a  lease  for 


seven  years,  containing  the  usual  covenants  that 
the  lessee  should  pay  the  rent,  and  keep  the  pre- 
mises in  repair,  there  was  a  proviso  that  the  lessee 
might  determine  the  term  at  the  end  of  the  first 
three  or  five  years,  giving  six  months'  previous 
notice,  and  that  then,  and  from  and  iJter  the 
expiration  of  such  notice,  and  payment  of  all 
rents  and  duties  to  be  paid  by  the  lessee,  and 
performance  of  all  his  covenants  until  the  end  of 
the  three  or  five  years,  the  indenture  should  cease 
and  be  utterly  void  : — Held,  that  the  payment  of 
rent  and  performance  of  the  other  covenants 
were  conditions  precedent  to  the  lessee's  deter- 
mining the  term  at  the  end  of  the  first  three 
years ;  and  that  his  merely  giving  six  months' 
notice,  expiring  with  the  first  three  years,  was 
not  suflScient  for  that  purpose.  Porter  v.  Shep' 
h^rd,  6  T.  R.  665. 

A.  demised  to  B.  a  coal  mine  for  forty-two 
years,  at  a  yearly  rent.  The  lease  contained 
numerous  covenants  on  the  part  of  the  lessee  for 
pajnnent  of  rent,  and  in  respect  of  the  working 
of  the  mine,  with  a  proviso  for  re-entry  on  breach 
of  any  of  them  ;  and  a  proviso  that  if  the  lessees 
should  be  desirous  to  quit  the  premises  at  the 
end  of  the  first  eight  years  of  the  term,  and  of 
such  their  desire  should  give  the  lessor  notice  in 
writing  eighteen  calendar  months  before  the  ex- 
piration of  such  eighth  year,  then  all  arrears  of 
rent  being  paid,  and  all  and  singular  the  cove- 
nants and  agreements  on  the  part  of  the  lessee 
having  been  observed  and  performed,  the  lease 
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should,  at  the  expiration  of  the  eighth  year,  be 
utterly  void ;  but.  nevertheless,  without  preju- 
dice to  any  claim  or  remedy  which  any  of  the 
parties  might  then  bo  entitled  to  for  breach  of 
any  of  the  covenants  : — Held,  that  the  perform- 
ance of  all  the  covenants  by  the  lessee  was  a 
condition  precedent  to  his  right  to  determine  the 
lease.  Fria/r  v.  Chrey,  5  Ex.  597  ;  15  Jur.  814— 
Ex.  Ch.  Affirmed,  4  H.  L.  Cas.  565  ;  18  Jur.  1036. 

Ck>]iimeiioement  of  Bent.]— In  an  action  for 
specific  performance  of  an  agreement  to  grant  a 
lease  of  premises,  which  contained  the  term  for 
which  and  the  rent  at  which  the  lease  was  to  be 
granted,  but  did  not  state  when  the  term  was  to 
commence,  it  was  held  t^jat  the  term  commenced 
from  the  date  of  the  agreement,  and  judgment 
was  given  to  that  effect,  together  with  damages. 
When  the  lease  was  being  settled  a  question 
arose  as  to  the  date  at  wtiich  the  rent  was  to 
commedce  : — Held,  that  the  rent  commenced  at 
the  date  of  the  entry  into  possession  by  the 
lessee,  as  the  damages  were  to  recompense  him 
only  for  the  loss  of  profit  while  kept  out  of  pos- 
session by  the  lessor.  Jaques  v.  Millar,  6  Ch.  D. 
153  ;  47  L.  J.,  Ch.  544  ;  38  L.  T.  99  ;  26  W.  R. 
368.     See  iiext  ease. 

An  executory  agreement  for  a  lease  does  not 
satisfy  the  Statute  of  Frauds,  unless  it  can  be 
collected  from  it  on  what  day  tie  term  is  to 
begin,  and  there  is  no  inference  that  the  term  is 
to  commence  from  the  date  of  the  agreement  in 
the  absence  of  language  pointing  to  that  conclu- 
sion. Jaquss  V.  Millar  (6  Ch.  D.  159)  overruled. 
Marshall  v.  Berridge,  19  Ch.  D.  233  ;  61  L.  J., 
Ch.  329  ;  45  L.  T.  599  ;  30  W.  R.  93  ;  46  J.  P. 
279-C.  A. 


Of   Medioal    Praotiee.]  —  The  plaintiff 


wishing  to  sell  a  medical  practice,  with  the 
lease  of  the  house  where  it  was  carried  on, 
placed  it  on  the  books  of  a  medical  agent. 
This  led  to  negotiations  with  the  defendant. 
The  premiums  asked  for  the  practice  and  for  the 
lease  were  stated  in  a  letter  from  the  agent  to 
the  defendant,  but  no  time  for  completing  the 
purchase  was  mentioned.  The  defendant  re- 
plied in  a  letter  to  the  agent  accepting  the  terms 
offered,  and  adding  that  he  should  be  ready  to 
pay  the  deposit-money  •*  on  receipt  of  corrected 
agreement,"  and  at  the  same  time  he  wrote  to 
the  plaintiff  personally,  also  accepting  the  terms 
offered,  and  adding,  "  I  shall  trust  to  you  to 
give  me  the  best  introduction  you  can  during 
three  months  and  afterwards,  if  necessary. 
The  plaintiff  replied,  thanking  the  defendant 
for  acceding  to  his  t«rms,  and  saying  that  "  it 
would  be  his  aim  as  well  as  his  duty  to  give  him 
an  effectual  introduction  to  his  patients."  A 
formal  agreement  was  drawn  up,  but  never 
signed,  and  after  some  further  correspondence 
the  defendant  refused  to  complete  the  purchase : 
— Held,  that  inasmuch  as  the  time  for  the  com- 
mencement of  the  purchase  was  left  uncertain,  and 
the  stipulation  as  to  the  three  months'  intrcxiuc- 
tion  was  not  agreed  to,  and  as  the  parties  con- 
templated a  formal  agreement,  there  was  no 
binding  contract  between  the  parties,  and  the 
action  was  dismissed.  May  v.  Hnymsont  20 
Ch.  D.  705 ;  51  L.  J.,  Ch.  917 ;  47  L.  T.  296— 
C.  A. 

Damages  or  Bent.]— In  1862,  A.  agreed  to 
lease  a  mine  to  B.    Disputes  arose  between  the 
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parties,  and  A.  brought  an  action  against  B. 
under  the  agreement,  and  B.  filed  a  biU  against 
A.  to  have  the  agreement  set  aside.  The  parties 
then  referred  all  the  matters  in  dispute  between 
them  to  arbitration,  and  the  arbitrator  awarded 
that  the  agreement  for  a  lease  was  valid  ;  that 
it  should  be  cancelled,  and  that  B.  should  pay  to 
A.  5,51 3Z.  B.  died,  and  a  suit  was  instituted  to 
administer  his  estate,  under  which  A.  carried  in 
a  claim  to  rank  as  a  specialty  creditor  in  respect 
of  the  sum  awarded : — Held,  that  the  sum  was 
awarded  by  way  of  damages  and  not  for  rent, 
and  therefore  was  not  entitled  to  rank  as  a 
specialty  debt.  Talbot  v.  ShretMbury  (Eurl^, 
16  L.  R.,  Eq.  26  ;  42  L.  J.,  Ch.  877  ;  21  W.  R. 
473. 

Tender  of  Bent.]— The  plaintiff  tendered  rent 
to  the  defendants,  nis  landlords,  with  the  words, 
"  Here,  is  your  quarter's  rent :  "-^Held,  that  this 
did  not  require  the  landlord  to  make  any  ad- 
mission as  to  the  amount  due,  as  a  condition 
of  its  receipt,  and  was  therefore  a  good  tender. 
Janes  v.  Bridgman,  39  L.  T.  600. 

Abatement  by  Beason  of  Bostraction  of  Fre- 
mises.] — A  lease  contained  a  proviso  that,  in  case 
the  warehouse,  or  any  part  thereof,  should  at  any 
time  during  the  term  **  be  destroyed  or  damaged 
by  fire,  fiood,  storm,  tempest,  or  other  inevitable 
accident,"  the  rent,  or  a  just  proportion  of  it, 
should  cease  or  abate  so  long  as  the  premises 
should  continue  wholly  or  partly  untenantable  or 
unfit  for  use  or  occupation  in  consequence  of 
such  destruction  or  damage.  During  the  period 
in  which  the  lessor  was  executing  the  repairs  the 
lessee  was  excluded  from  the  use  and  occupation 
of  the  whole  or  a  part  of  the  premises,  and  he 
claimed  an  abatement  of  rent  under  the  proviso  : 
— Held,  that  the  words  "inevitable  accident" 
imported  something  ejusdem  generis  with  what 
had  been  previously  mentioned,  and  did  not 
apply  to  that  which,  though  not  avoidable  so  far 
as  the  lessee  was  concerned,  was  not  in  its  nature 
inevitable,  but  resulted  from  the  default  of  the 
lessor,  and  that  the  lessee  was  not  entitled  to  an 
abatement  of  rent.  Saner  v.  BiUon,  7  Ch.  D. 
816  ;  47  L.  J.,  Ch.  267  ;  38  L.  T.  281  ;  26  W.  R. 
394.    See  post,  col.  1426. 

Property  taken  by  Bailway  Company — Liabi- 
lity of  Tenant.] — A  party  was  the  tenant  from 
year  to  year  of  a  house  and  premises,  at  a  rent 
payable  half  yearly,  on  the  1st  April  and  the 
1st  October.  The  premises  being  required  for 
the  purposes  of  a  railway,  the  railway  company, 
in  pursuance  of  a  power  given  by  their  act  of 
parliament,  gave  the  tenant  six  months'  notice 
to  quit,  which  expired  in  the  middle  of  a  hfdf 
year,  viz.  on  the  28th  July.  The  tenant  gave  up 
possession  to  the  company  accordiugly  at  the 
expiration  of  six  months,  without  obtaining  or 
requiring  compensation  for  his  interest  in  the 
premises,  which  he  was  entitled  to  under  the 
act : — Held,  that  he  was  liable  for  the  rent  of  the 
half  year  ending  on  the  following  Ist  October. 
Waintvright  v.  Bumsderif  6  M.  &  W.  602  ;  1 
Railw.  Cas.  714. 

Bight  of  Tenant  to  Betain— For  Bepairs.] — 

Agreement  that  the  lessee  should  spend  2001.  in 
repairs,  to  be  inspected  and  approved  of  by  the 
lessor,  and  to  be  done  in  a  substantial  manner  : 
the  lessee  to  be  allowed  to  retain  the  sum  out  of 
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the  first  year's  rent  of  the  premises  : — Held,  that 
the  lessor's  approval  was  not  a  condition  prece- 
dent to  the  lessee's  retaining  the  rent.  Datlman 
V.  mngy  4  Bing.  N.  C.  105 ;  5  Scott,  382 ;  3 
Hodges,  283. 

Hot  Enforced.] — ^Upon  the  marriage  of  A.,  the 
grandson  of  W.,  from  whom  A.  had  large  ex- 
pectations, a  house  and  lands  were  settled  upon 
A.,  and  it  was  agreed  that  the  grandfather  should 
occupy  the  house  and  lands,  and  also  some  glebe 
lands  belonging  to  A.  There  was  evidence  as  to 
the  rent  that  was  to  be  paid,  which  was  about 
the  actual  value.  A.  never  enforced  the  rent 
during  the  eight  years  of  his  grandfather's  occu- 
pancy, which  ceased  with  his  death,  but  had 
received  sums  in  money  and  goods  equskl  to  about 
half  the  alleged  rent  Stuart,  Y.-C,  allowed  an 
exception  to  the  master's  report  allowing  the 
rent,  as  alleged.  But  Cranworth,  C,  reversed 
his  decision,  coming  to  the  conclusion  that  there 
was  either  an  express  contract  to  pay  the  rent, 
or  an  agreement  to  occupy  as  any  other  tenant, 
and  pay  a  quantum  meruit ;  the  sums  and  goods 
paid  to  go  towards  the  rent.  AUngton  v.  Booth, 
3  Jur.,  N.  S.  50. 

What  oonstitutes  fresh  Demise.] — The  defen- 
dant entered  into  a  written  agreement  with  the 
plaintiff  to  take  premises  at  a  rent  of  20«.  a 
week,  payable  on  demand,  and  subject  to  four 
weeks'  notice  to  quit  on  either  side.  During  the 
continuation  of  this  tenancy,  a  verbal  agreement 
was  made  between  the  parties  that  the  rent 
should  be  16«.  a  week,  and  the  defendant  for 
several  weeks  paid  this  reduced  amount,  and  on 
one  occasion  submitted  to  a  distress : — Held, 
that  there  was  no  fresh  demise,  and  that  the 
original  rent  continued  to  be  the  rent  payable 
for  the  premises.  Crowley  v.  Vitty,  7  Ex.  319  ; 
21  L.- J.,  Ex.  135. 

A.  demised  to  B.  premises  from  the  15th  of 
May,  1851,  at  the  yearly  rent  of  146/.,  payable 
on  November  14th  and  May  14th.  These  pre- 
mises had  been  let  to  C,  whose  tenancy  expired 
on  the  13th  May,  1851,  and  who  had  omitted  to 
give  a  notice  to  quit  to  one  of  his  under-tenants, 
who  occupied  a .  cottage,  at  a  yearly  rent  of  51, ; 
and  in  consequence  B.  could  not  obtain  possession 
of  that  part  of  the  premises.  It  was  then  agreed 
that  A.  should  receive  from  the  under-tenant 
rent  for  two  half  years,  and  deduct  that  5Z.  from 
the  rent  to  be  paid  for  the  whole  by  B.,  and  that 
B.  should  pay  701,  to  A.  on  the  14th  of  November, 
1851,  and  14th  of  May,  1852  :— Held,  that  such 
agreement  operated  as  a  new  demise,  and  that 
A.  was  entitled  to  distrain  for  70Z.,  which  became 
due  on  the  14th  of  November.  Wat8o?i  v.  Waud, 
8  Ex.  335 ;  22  L.  J.,  Ex.  161. 

Time  of  Payment.]— Memorandum  dated  the 
31st  of  January,  1840,  between  B.  and  J.  J. 
agrees  to  become  the  tenant  of  the  S.  farm  at 
the  customary  time  of  entry,  under  the  following 
conditions  :  viz.  that  260/.  annual  rent  shall  be 
paid  at  the  usual  time  for  the  house,  premises 
and  lands  as  agreed  upon  ;  and  B.  agrees  to  lay 
out  in  the  improvements  of  the  farm-house  a 
sum  not  exceeding  200/. :— Held,  that  this  agree- 
ment did  not  necessarily  import,  in  point  of 
law,  that  the  year's  rent  was  to  be  payable  at 
the  end  of  the  year  from  the  time  of  entry  ; 
but  that  it  might  be  shewn  from  the  contem- 
poraneous or  subsequent  dealings  of  the  parties, 


that  their  understanding  was,  that  the  rent 
should  become  payable  at  an  earlier  period. 
Oore  V.  Loyd,  12  M.  &  W.  463 ;  13  L.  J.,  Ex. 
366. 

Tithe  Ck>mmntation  Sent-eharge.] — The  plain- 
tiff being  the  owner  of  a  farm,  and  lessee  of  the 
tithe  commutation  rent-charge,  under  a  dean  and 
chapter,  at  a  rent  of  60/.  per  year,  let  the  land 
verbally  to  the  defendant  at  a  rent  of  400/.  a 
year,  tithe  free :— Held,  that,  as  by  6  &  7  Will. 
4,  c.  71,  8.  80,  in  the  event  of  the  defendant  dis- 
training for  the  tithe  rent,  she  would  be  compelled 
to  allow  the  same  to  the  plaintiff  in  account,  the 
plaintiff  was  tenant  to  the  defendant,  at  a  rent  of 
400/.  MeggUon,  v.  Glamis,  7  Ex.  685  ;  21  L.  J., 
Ex.  284. 

Extent  of  Fromiie  to  Fay.] — ^A  declaration 
averred  that  the  plaintiffs,  being  tenants  to  H., 
of  chambers  at  a  certain  rent,  payable  quarterly, 
underlet  them  to  the  defendant,  who  undertook 
to  pay  the  rent  to  H.,  and  agreed  that  if  he  did 
not  do  so  he  would  indemnify  the  plaintifib  in 
respect  thereof,  and  that  the  defendant  did  not 
pay  the  rent  to  H.,  nor  indemnify  the  plain- 
tim : — Held,  that  whether  the  contract  meant 
that  the  defendant  was  to  pay  to  H.  the  rent  due 
from  the  plaintiffs  to  H.,  or  to  pay  the  rent  under 
the  demise  fron^  the  plaintiffs,  the  promise  of 
the  defendant  to  pay  did  not  extend  beyond  the 
term  of  his  own  tenancy.  Smiih  v.  Coles,  1 
L.,  M.  &  P.  7^4  ;  10  C.  .B.  6  ;  20  L.  J.,  C.  P.  37  ; 
15  Jur.  250. 

Liability  of  Lessee— Fremisei  originajly  of  no 

Valne.] — When  a  lessee  covenants  to  pay  the 
rent  reserved  and  keep  the  demised  premises 
in  repair,  he  is  bound,  during  the  term,  to  per- 
form both  covenants  as  long  as  the  subject- 
matter  of  the  demise  continues  to  exist,  although 
it  was  originally  of  no  value.  Meath  QEarl)  v. 
Cuthbert,  10  Ir.  R.,  C.  L.  396. 

Chief  Rents.] — ^Land  on  which  an  improved 
chief  rent,  which  was  purchased  by  the  plaintiff's 
testator  in  1853,  had  been  reserved  by  a  former 
vendor  of  the  land,  was  ordered  to  be  sold  to  pay 
the  arrears  of  the  chief  rent  which  had  accrued 
due  since  that  date.  Horton  v.  JJa//,  17  L.  R., 
Eq.  437  ;  22  W.  R.  391. 

Liability  of  Auctioneer  for.]— S.  and  M. 
carried  on  business  in  premises  rented  by  M.  of 
C.  Being  about  to  dissolve  partnership,  their 
respective  attorneys  gave  a  joint  order  to  an 
auctioneer  to  take  possession  of  the  goods  upon 
the  premises,  to  "  realize  the  same  ^ith  all  con- 
venient despatch,  and  to  hold  the  proceeds  as 
stakeholder  until  we  shall  join  in  directing  yon 
as  to  the  disposition  thereof."  The  auctioneer 
took  possession,  and  sold  the  goods  by  auction, 
under  conditions,  one  of  which  was  as  follows  : — 
"  Each  lot  shall  be  paid  for  immediately  after 
the  sale  and  previously  to  its  removal.  Bach 
and  all  lots  shall  be  taken  to  be  delivered  at  the 
fall  of  the  hammer,  after  which  time  they  shall 
remain  and  be  at  the  exclusive  risk  of  the  pur- 
chasers, and  the  auctioneer  shall  not  be  called 
upon  for  compensation  for  any  injury  or  loss 
sustained  after  that  time."  After  the  lots  were 
sold,  but  before  all  had  been  taken  away  by  the 
purchasers,  the  agent  of  C.  told  the.  auctioneer 
that  he  could  not  allow  the  things  to  go  until  he 
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was  paid  rent  then  in  arrear.  The  rent  was  the 
private  debt  of  M^  who  asked  the  auctioneer  to 
pay  it  out  of  the  proceeds  of  the  sale.  S.  gave 
him  notice  not  to  pay  the  rent,  and  the  attorneys 
gave  him  notice  to  pay  the  net  proceeds  to  S., 
he  being  entitled  to  the  whole.  The  auctioneer 
paid  the  rent  to  C,  and  the  balance  of  the  pro- 
ceeds to  S. : — Held,  that  the  auctioneer  was  not 
justified  in  paying  the  rent,  and  that  S.  was 
entitled  to  maintain  an  action  against  him  to 
recover  the  residue  of  the  process.  Sweeting 
V.  Turner,  7  L.  R.,  Q.  B.  310 ;  41  L.  J.,  Q.  B.  58  ; 
26  L.  T.  796  ;  20  W.  R.  185. 

Receipts  for  Bent — Evidence.] — An  alteration, 
in  the  landlord's  receipts  for  rent,  of  the  names 
of  the  occupying  tenants  does  not,  unless  known 
to  have  been  assented  to  by  all  the  parties  in- 
terested, afford  any  evidence  from  which  can  be 
inferred  either  a  change  of  the  tenancy  or  a 
transfer  of  the  legal  rights.  Bourke  v.  JBourke, 
8  Ir.  R.,  C.  L.  221. 

Indemnities  against  Payment  of  Sent.]— ^A 
lessee  of  a  farm  for  an  unexpired  term  at  a  yearly 
rent,  payable  quarterly,  ^ave  up  possession  to 
the  defendant,  under  an  invalid  assignment  of 
the  unexpired  residue  of  the  lease.  He  entered, 
occupied  and  paid  the  reserved  rent  quarterly 
to  the  lessor  for  the  lessee.  The  lessor  never 
accepted  or  objected  to  the  defendant  as  his 
tenant.  The  defendant  quitted  on  a  quarter-day 
without  giving  the  lessee  any  notice  to  quit : — 
Held,  that  a  promise  by  the  defendant  to  in- 
demnify the  lessee  against  the  rent  for  any  period 
after  the  defendant  had  ceased  to  occupy,  could 
not  be  inferred  as  a  matter  of  law.  Crovch  v. 
TVeffoning,  or  Tregonningj  7  L.  R.,  Ex.  88 ;  41 
L,  J.,  Ex.  97 ;  26  L.  T.  286  ;  20  W.  R.  536. 


On  Grant  of  Reversion.]— In  July,  1864,  L. 
demised  premises  to  the  defendant  for  five  years 
at  a  rent  of  55Z.  per  annum,  payable  quarterly. 
Immediately  after  the  grant  of  the  lease  the  de- 
fendant advanced  to  L.  170Z.  on  account  of  rent ; 
and  in  September,  1866,  L.  mortgaged  the  pre- 
mises to  the  plaintiff.  In  May,  1866,  B.,  who 
claimed  lyider  a  prior  mortgage  from  L.,  dated 
in  September,  1858,  through  C,  his  attorney, 
commenced  an  ejectment  against  the  defendant 
to  recover  possession  of  the  premises,  but  did  not 
proceed  with  it ;  and  on  the  1st  November,  1866, 
the  plaintiff's  attorney  wrote  to  the  defenduit : 
"  Mr.  C.  has  written  to  say  his  clients  are  no 
longer  entitled  to  receive  your  rent.  I  therefore 
request  that  you  will  have  the  kindness  to  pay 
the  same  here  by  Monday  next:" — Held,  tnat 
the  nre-payment  of  rent  was  no  bar  to  his  claim 
to  tne  rent  accniing  after  the  defendant  had 
notice  that  the  plaintiff  was  grantee  of  the  rever- 
sion ;  and  that  the  letter,  coupled  with  the  cir- 
cumst-ances  known  to  the  defendant,  that  he  was 
raising  money  by  mortgaging  his  reversion,  and 
that  the  plaintiff's  claim  for  'rent  could  hardly 
be  founded  upon  any  other  alleged  right  than 
one  resulting  from  a  grant  of  the  reversion, 
A'ould  warrant  a  jury  in  inferring  that  the 
defendant  had  notice  that  the  plaintiff  was  such 
grantee.  Cook  v.  Chuerra,  7  L.  R.,  C.  P.  132 ; 
41  L.  J.,  C.  P.  89  ;  26  L.  T.  97  ;  20  W.  R.  367. 

2.  Reservation  of. 
Parties.] — Upon  a  lease  by  tenants  in  common 


the  survivor  may  sue  for  the  whole  rent ;  although 
the  reservation  is  to  the  lessors  according  to  their 
respective  interests.  Wallace  v.  ifLaren,  I  M. 
&  R.  516. 

Where  rent  has  become  due  under  a  lease  made 
by  several  joint  tenants,  an  assignment  of  the 
reversion  by  one  does  not  alter  the  nature  of  the 
bygone  rent,  and  therefore  the  right  of  distrain- 
ing for  it  is  gone.  Staveley  v.  Alcock,  16  Q.  B. 
636  ;  20  L.  J.,  Q.  B.  320  ;  16  Jur.  628. 

A.  let  a  house  to  B.  as  tenant  from  year  to  year, 
and  afterwards  granted  a  lease  by  deed  to  C.  of 
the  house  and  other  property,  for  twenty-one 
years : — Held,  that  this  transaction  transferred 
the  reversion  of  the  house  to  C,  and  that  A. 
could  not  recover  against  B.  for  rent  due  after 
the  lease.    Harmer  v.  Bean,  3  C.  &  K.  307. 

A  joint  demise  by  two  tenants  in  common,  in 
fee,  with  a  general  reddendum,  not  specifying  to 
whom  the  rent  is  to  be  payable.  The  rent  follows 
the  reversion,  and  on  the  death  of  one  of  the 
tenants  in  common  the  reversion  is  split,  and  his 
share  of  it  descends  to  his  heir,  who  is  entitled 
to  the  rent.  Beer  v.  Beer,  12  C.  B.  60 ;  21  L.  J., 
C.  P.  124  ;  16  Jur.  923. 

One  or  two  joint  tenants  may  demise  his  or 
their  portion  to  another,  so  as  to  create  the  rela- 
tionship of  landlord  and  tenant  between  them, 
with  a  right  to  distrain  in  respect  of  rent  in 
arrear.  Cotoper  v.  Fletolier,  6  B.  &  S.  464  ;  34 
L.  J.,  Q.  B.  187 ;  12  L.  T.  420  ;  13  W.  R.  739. 

Where  one  seised  in  fee  settles  lands  on  him- 
self for  life,  with  remainders  to  other  persons, 
reserving  a  leasing  power,  which  he  afterwards 
exercises,  reserving  rent  to  himself,  his  heirs  and 
assigns,  those  in  remainder  shaU  have  the  rent. 
Oreenaway  v.  Hart,  14  C.  B.  340 ;  2  C.  L.  R. 
370 ;  23  L.  J.,  C.  P.  115  ;  18  Jur.  449. 

So  where  one  seised  in  fee  settles  lands  on  A. 
for  life,  with  remainders,  and  gives  him  a  leasing 
power,  which  he  exercises,  reserving  rent  during 
the  term  to  himself,  his  heirs  and  assigns,  those 
in  remainder  shall  take  it.    Ih. 

The  defendant  being  in  possession  of  premises 
under  a  lease  from  two  trustees,  of  a  term  which 
had  expired,  a  new  lease  was  granted  for  a  further 
term,  but  was  executed  by  one  only  of  the  trus- 
tees. The  defendant  paid  rent  to  both  trustees 
until  one  of  them  died,  and  for  the  rent  due 
after  his  death  the  other  trustee  brought  an  action 
for  use  and  occupation : — Held,  that  he  might 
maintain  the  action  in  his  own  name  and  right, 
and  was  not  bound  to  sue  as  surviving  trustee. 
Wlieatley  v.  Boyd,  7  Ex.  20. 

Where  a  termor  makes  a  lease  to  A.  for  twenty- 
one  years,  reserving  rent  to  herself,  her  execu- 
tors, administrators  and  assigns,  and  the  lessee 
covenanted  to  pay  it  "  to  her  and  her  assigns," 
and  she  afterwards  conveys  the  reversion  ex- 
pectant on  the  lease  to  trustees,  in  trust  for  the 
wife  of  A.  during  her  life,  the  administratrix  of 
the  surviving  trustee  may  sue  the  lessee  for  arrears 
of  rent  due  as  well  before  as  after  the  decease 
of  the  intestate,  for  the  purpose  of  defraying 
thereout  expenses  properly  incurred  on  behalf 
of  the  property ;  and  it  is  no  answer  for  the 
lessee  to  allege,  that  with  the  consent  of  the  in- 
testate, and  of  the  administratrix  since  the  death, 
he  had  been  allowed  to  pay  over  the  rents  to 
his  wife,  the  money  not  being  settled  to  her 
separate  use.  Dollen  v.  Bait,  4  C.  B.,  N.  S.  760  ; 
27  L.  J.,  C.  P.  281 ;  4  Jur.,  N.  S.  835. 

B.,  being  mortgagee  in  fee-simple  of   lands, 
and  the  equity  of  redemption  in  fee  belonging  to 
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Billings  by  indenture  of  lease  and  release,  dated 
October,  1838,  between  Billings  of  the  first  part, 
B.  of  the  second  part,  T.  of  the  third  part,  and 
H.  of  the  fourth  part,  Billings  did  limit  and  ap- 
point, and  B.  conveyed  to  H.,  and  Billings  con- 
firmed, the  lands,  to  have  and  to  hold  the  same 
to  H.,  his  heirs  and  assigns,  to  the  use  of  H.,  his 
heirs  and  assigns,  for  ever,  subject  to  a  proviso 
for  redemption  by  Billings,  his  heirs  and  assigns, 
on  payment  of  5,000Z.  There  was  a  proviso,  that  if 
de^ult  should  be  made  inpayment  of  that  money, 
it  should  be  lawful  for  H. ,  his  heirs,  and  assigns, 
to  sell.  This  deed  contained  a  proviso  for  quiet  en- 
joyment by  Billings,  imtil  default ;  a]  so  the  fol- 
lowing : — "  Provided  always,  and  it  is  expressly 
agreed  and  declared  between  and  by  the 
parties,  that  if  at  any  time  hereafter,  when  and 
so  soon  as  H.,  and  every  other  person  claiming 
or  to  claim  by,  from,  through  or  under  him, 
shall,  under  or  by  virtue  of  any  power  or  autho- 
rity herein  contained,  enter  into  or  upon  or 
otherwise  become  possessed  of  the  premises,  or 
any  part  thereof,  the  same  shall  thenceforth  be 
subjected  and  be  charged  to  and  with  the  pay- 
ment to  Billings  and  his  assigns  of  the  annual 
sum  of  40/.  ;  and  the  same  shall  thenceforth  be 
recovered  or  recoverable  by  distress  or  otherwise, 
upon  or  out  of  the  mortgaged  premises."  This 
conveyance  was  executed  by  B.  and  Billings, 
but  not  by  H.  Default  having  been  made  in 
payment,  H.  entered  into  possession  for  the  pur- 
pose of  exercising  the  power  of  sale,  and  by 
deed,  dated  1847,  he  conveyed  to  T.,  who  entered 
into  possession  of  the  lands,  and  duly  paid  the 
40Z.  rent : — Held,  first,  that  the  charge  of  the 
rent  of  40Z.  a  year  was  not  a  good  reservation  of 
a  rent,  inasmuch  as  it  was  in  favour  of  a  person 
not  having  a  legal  estate  in  the  land.  OUoertson 
V.  Richards,  4  H.  &  N.  277  ;  28  L.  J.,  Ex.  158. 

Held,  secondly,  that  there  was  no  creation  of 
rent-charge  good  at  common  law,  because  the  re- 
leasee in  fee-simple  did  not  execute  the  deed  of 
1838.    lb. 

Held,  thii-dly,  that  the  rent  was  well  created 
by  way  of  use  under  the  statute.    Ih, 

Held,  fourthly,  that  the  declaration  of  this 
use,  though  after  the  limitation  of  the  estate  to 
H.,  and  his  heirs  and  assigns,  to  the  use  of  H., 
his  heirs  and  assigns,  was  not  open  to  objection 
as  being  a  use  upon  a  use.    Ih. 

Held,  fifthly,  that  assuming  that  the  rent 
might  arise  at  any  time,  however  distant,  the 
limitation  was  not  void  for  remoteness  as  tending 
to  a  perpetuity.     Ih. 

Alternatively.]  —  By  a  turnpike  act  it  was 
provided,  that  in  leases  of  the  tolls,  the  rent 
should  be  made  payable  to  the  treasurer,  and 
that  in  default,  every  such  lease  should  be  null 
and  void  to  all  intents  and  purposes  whatso- 
ever. A  lease  was  made  whereby  the  rent  was 
reserve<l  to  the  trustees  or  their  treasurer : — 
Held,  first,  that  the  reservation  in  the  alterna- 
tive was  bad  within  the  former  part  of  this 
clause  ;  and,  secondly,  that  the  words  "  null 
and  void  to  all  intents  and  purposes "  were  to 
be  construed  as  meaning  absolutely  void,  and 
not  voidable  only.  Pearse  v.  Morriee,  4  N.  &  M. 
48  ;  2  A.  &  E.  84. 

Lease  of  Mines — Boyalty.] — ^A  lessee  of  mines 
of  ironstone,  coals,  and  other  minerals,  for  a 
term  of  thirty  years,  to  be  computed  from 
March,  1839,  demised  the  same,  in  November, 


1846,  to  the  defendant  for  twenty-three  years, 
reserving  a  royalty  upon  the  ore  and  coal 
raised  by  him,  or  an  annual  sum  in  lieu  thereof, 
if  the  royalties  in  any  year  should  not  amount 
to  that  sum  ;  with  power  to  the  lessee  to  distrain 
for  the  rents,  reservations  and  royalties.  The 
lessee,  during  the  demise,  assigned  to  the  plain- 
tiff '*  the  rents,  reservations,  and  royalties,  and 
all  his  other  the  estate,  right  of,  in,  or  in  respect 
of  the  demised  premises,  and  the  benefit  of  the 
covenants  in  the  lease  contained."  In  an  action 
by  the  plaintiff  to  recover  arrears  in  lieu  of 
royalties  accrued  since  the  assignment : — Held, 
that,  by  the  deed  of  the  lessee  in  1846,  a  rent 
was  created,  and  not  a  mere  covenant  in  gross  ; 
that  such  rent  was  assignable,  and  that  the 
plaintiff,  as  assignee,  could  sue  the  defendant 
for  such  rent.  iVilliams  v.  Hayward,  1  El.  k. 
El.  1040  ;  28  L.  J.,  Q.  B.  374  ;  5  Jur.,  N.  S.  1417  : 
7  W.  R.  563. 

Time.] — A  subsequent  agreement  may  by  re- 
lation operate  to  make  a  reservation  of  rent  from 
the  beginning.    MLeish  v.  Tate^  Cowp.  781. 

On  a  parol  demise,  rent  was  to  be  payable  from 
the  Lady-day  following  :  evidence  of  the  custom 
of  the  country  is  admissible  to  shew  that  the 
parties  meant  Old  Lady-day.  Doe  d.  Hall  v. 
Jienjton,  4  B.  &  A.  588  ;  &  P.,  Denn  d.  Peters  v. 
Hopliinsmi,  3  D.  &  R.  507. 

The  defendant  avowed  that  the  rent  was  pay- 
able at  Martinmas,  to  wit,  November  23rd : — 
Held,  that  this  must  be  taken  to  mean  New 
Martinmas  ;  and  the  plaintiff  having  shewn  that 
the  rent  was,  in  fact,  payable  at  Old  Martinmas, 
the  court  refused  to  set  aside  a  verdict  given  for 
him.  &mith  v.  M'alton,  8  Bing.  236 ;  1  M.  & 
Scott,  380. 

Under  an  agreement  for  the  quarterly  payment 
of  rent,  the  first  payment  becomes  due  at  the 
end  of  the  first  quarter,  and  the  custom  of  the 
country  to  pay  rent  in  advance  cannot  be  im- 
ported into  it.  Doe  d.  Mitchell  v.  Weller,  1  Jur.  622. 

Under  a  reddendum  of  a  yearly  rent,  pay- 
able by  four  equal  quarterly  payments,  com- 
mencing from  the  25th  day  of  March,  then 
instant ;  the  first  quarter's  rent  is  payable  on 
the  said  25th  day  of  March  ;  and,  consequently 
the  rent  is  a  beforehand  rent.  Hopkins  v.  HeU 
Tnore.  3  N.  &  P.  453  ;  8  A.  &  E.  463  ;  1  W.,  W.  6c 
H.  386  ;  2  Jur.  856. 

By  a  memorandum  in  writing,  A.  agreed  to  let 
to  B.  a  house  at  a  yearly  rent  of  60^,  with  a  pro- 
viso that  A.  should,  in  consideration  of  the  yearly 
rent  being  duly  paid,  give  B.  quiet  possession  of 
the  house ;  and  B.  agreed  to  pay  the  rent,  and 
all  taxes.  The  memorandum  concluded  thus  : — 
"  likewise  the  stable,  and  loft  over,  now  occupied 
by  H.,  at  a  further  rent  of  25/.  per  annum,  to  be 
paid  on  the  usual  quarter-days  :  " — Held,  that  the 
reservation  of  quarterly  payments  applied  only 
to  the  25Z.  rent,  and  not  to  the  50/.  Coonihes  v. 
Howard,  1  C.  B.  410. 

A.  agreed  to  let,  and  B.  agreed  to  take  the 
second  floor  in  a  house,  to  hold  from  the  25th 
March,  1844,  for  a  twelvemonth  certain,  and 
thence  for  the  continuance  of  the  term  of  A.'s 
interest  in  the  premises,  until  determined  by  a 
six  months'  notice  from  B.,  expiring  at  any 
quarter  of  a  year,  at  the  rent  of  120/.  a  year : — 
Held,  that,  after  the  expiration  of  the  first 
twelve  months,  the  rent  continued  to  be  payable 
yearly.  Collett  v.  Curling,  10  Q.  B.  785  ;  16 
L.  J.,  Q.  B.  390  ;  11  Jur.  890. 
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When  Rent  becomes  Bne.]— Bj  an  agreement 
dated  the  8th  September,  the  defendant  agreed 
to  let  a  house  to  the  plaintiff  for  seven  years, 
at  an  annual  rent,  payable  quarterly,  the  first 
payment  to  be  made  on  the  2oth  of  March  fol- 
lowing : — Held,  that  a  quarter's  rent  only  be- 
came due  on  the  25th  March.  Hutchins  v. 
Scott,  2  M.  &  W.  809  ;  M.  &  H.  194. 

Payable  in  Adyance#] — Where  there  was  a 
stipulation  for  ^*  rent  to  commence  at  Michael- 
mas, and  to  be  paid  three  months  in  advance, 
such  advance  to  be  paid  on  taking  possession  : '' — 
Held,  that  the  stipulation  could  only  go  for  the 
advance  of  the  first  quarter's  rent.  Uolland  v. 
PaUer,  2  Stark.  161. 

A.  held  premises  of  B.  under  a  lease  for  three, 
seven  or  ten  years,  determinable  on  notice,  with 
a  stipulation  that  the  amount  of  a  quarter's  rent 
should  be  paid  by  A.  on  taking  possession,  which 
was  to  be  allowed  to  him  for  the  last  quarter's 
rent "  on  the  determination  of  the  tenancy."  After 
a  notice  to  determine  the  lease  at  the  expiration 
of  the  third  year  had  been  given,  and  before  its 
expiration,  the  parties  verbally  agreed  that  A. 
should  continue  tenant  for  another  year,  no  ex- 
press mention  being  made  of  the  terms  of  the 
tenancy : — Held,  insX  the  above  was,  in  sub- 
stance, a  stipulation  for  a  forehand  rent,  and  that 
in  the  absence  of  any  express  mention  of  other 
terms,  A.  continued  to  hold,  subject  to  the  terms 
of  the  original  lease,  and  consequently,  that  the 
payment  made  on  taking  possession  was  applic- 
able to  the  last  quarter  of  the  fourth  year.  Jrbich 
V.  Miller,  5  0.  B.  428. 

In  1851,  A.  became  tenant  of  premises  under 
terms  of  a  written  agreement  (not  under  seal) 
for  a  term  exceeding  three  years,  the  rent  payable 
quarterly  in  advance.  A.  occupied  the  premises 
for  some  time,  and  paid  several  quarters'  rent, 
and  the  receipts  given  to  him  by  the  agent  of  the 
landlord  stated  that  such  payments  were  in  ad- 
vance, although,  in  fact,  A.  never  paid  the  rent  in 
advance  : — Held,  that  although  the  agreement 
was  void  under  8  &  9  Vict.  c.  106,  s.  3,  as  not 
being  under  seal,  Btill  that  the  receipts  taken 
were  ample  evidence  of  the  tenancy  being  upon 
the  terms  of  the  rent  being  payable  quarterly  in 
advance.  Lee  v.  Smithy  9  Ex.  662 ;  2  C.  L.  R. 
1079 ;  23  L.  J.,  Ex.  198. 

By  an  agreement  for  the  sale  of  a  house  and 
land,  75^.,  part  of  the  purchase-money,  was  pay- 
able on  signing  the  agreement,  and  1,5002.,  the 
remainder  of  the  purchase-money,  was  payable 
with  interest  on  a  day  certain  ;  and  after  stipu- 
lating for  the  delivery  of  an  abstract  of  title  and 
the  time  within  which  the  title  should  be  deemed 
accepted,  the  agreement  stated  that,  as  the  pur- 
chaser was  to  be  let  into  immediate  possession, 
and  for  the  purpose  of  securing  the  due  per- 
formance of  the  several  agreements  therein  con- 
tained, the  purchaser  admitted  himself  to  be  a 
tenant  from  week  to  week  to  the  vendor  of  the 
hereditaments  thereby  agreed  to  be  sold,  at  the 
weekly  rent  of  80Z.,  payable  in  advance  : — Held, 
that  the  agreement  gave  a  right  of  distress  to  the 
vendor  for  the  sum  payable  as  a  weekly  rent. 
Yeomun  v.  Elluon,  36  L.  J.,  C.  P.  326  ;  17  L.  T. 
65. 

An  agreement  to  take  a  house  having  been 
entered  into,  conditioned  to  pay  two  quarters' 
rent  in  advance,  the  tenant  entered  and  failed  to 
I)erform  such  condition.  In  an  action  to  recover 
that  sum  : — Held,  that  a  count  for  use  and  occu- 


pation did  not  apply  to  such  a  case,  and  that 
the  plaintiff  could  only  recover  under  a  special 
count  on  the  agreement.  Angell  v.  Bandally  16 
L.  T.  489. 

Amonnt.] — If  A.  agrees  to  let,  and  B.  to  take  a 
messuage,  from  a  day  past,  for  a  term  of  ten 
years,  "  at  and  under  the  rent  of  80Z.,"  this  is  an 
agreement  by  B.  to  pay  a  rent  of  80Z. ;  and  there- 
fore, if  there.is  a  power  of  re-entry  in  case  of  a 
breach  of  **  any  of  the  agreements  therein  con- 
tained," A.  has  a  power  of  re-entry  for  non-pay- 
ment of  rent,  and  may  bring  ejectment,  although 
there  is  no  express  agreement  to  pay  the  rent. 
Doe  d.  BaiJig  v.  Kneller,  4  C.  &  P.  3. 

A.  demised  a  colliery  to  B.,  and  B.  covenanted 
to  pay  as  rent  "  one-third  part  of  the  money  that 
should  arise,  be  made,  received,  or  produced  from 
the  sale  of  the  coals ; "  and  covenanted  to  keep 
*'  true  accounts  of  all  coal  daily  raised,  and  to 
make  and  deliver  true  copies  thereof  to  A. :  " — 
Held,  that  taking  the  two  covenants  together, 
the  rent  was  to  be  calculated  on  the  amount  of 
coal  sold,  and  not  on  the  amount  of  money 
actually  received.   Edwards  v.  Bees,  7  C,  &  P.  340. 

In  an  action  on  an  indenture  of  demise  of  a 
coal  mine,  made  on  the  8th  July,  1805,  reserving 
one-fourth  of  the  coal  raised,  or  the  value  in 
money,  at  the  election  of  the  lessor ;  and  if  the 
one-fourth  fell  short  of  400Z.  per  annum,  then 
reserving  such  additional  rent  as  would  make  up 
that  annual  sum,  to  be  rendered  monthly  in 
equal  portions : — Held,  that  the  lessor  having 
elected  to  take  the  whole  in  money,  might  de- 
clare for  two  years  and  three  months'  rent  in 
arrear.  But  even  if  the  money  r^nt  was  reserved 
annually,  the  plaintiff  might  remit  his  claim  as  to 
the  three  months'  rent,  and  enter  up  judgment 
for  the  two  years'  rent  only.  Buckley  v.  Kenymi. 
10  East,  139. 

A  lease  of  mines  was  granted  for  thirty  years 
in  consideration  of  250Z.  paid  down,  and  a  reser- 
vation of  500Z.  to  be  paid  annually  during  the 
first  ten  years,  which,  with  a  power  of  re-entiy 
in  case  of  non-payment,  was  i-eserved  to  the  lessor, 
his  heirs  and  assigns.  The  payments  were  to  be 
made  clear  of  all  deductions  for  rates  and  taxes 
except  property  tax,  and,  if  more  than  one  acre 
per  annum  was  worked,  the  500^.  for  that  year 
was  to  be  increased  proportionately,  but  no  pay- 
ments were  to  be  made  after  the  total  sum  of 
5,OO0Z.  had  been  thus  paid  :-^Held,  that  the 
annual  payments  of  500Z.  were  of  the  nature  of 
rent,  and  were  not  instalments  of  unpaid  pur- 
chase-money. Barrs  v.  Lea,  33  L,  J.,  Ch.  437  ; 
12  W.  R.  625. 

A  tenant  from  year  to  year — evicted  by  a 
civil  bill  decree  but  still  in  actual  occupation — 
entered  into  an  agreement  with  the  landlord,  by 
which  it  was  agreed  that  he  should  thenceforth 
be  tenant  from  year  to  year  at  a  rent  to  be  ascer- 
tained by  three  persons  named ;  those  persons 
having  declined  to  determine  the  amount  of  the 
rent  and  the  tenant  having  refused  to  pay  an  in- 
creased rent  demanded  by  the  landloni,  the  latter 
took  possession  under  the  decree : — Held,  that 
the  tenant  was  entitled  to  maintain  trespass 
against  the  landlord.  M^Oreesh  v.  McGeoughy 
7  It.  B.,  C.  L.  236. 

A  water  company  was  required  b^rits  act  to 
supply  water  to  every  occupier  of  a  house  within 
the  district,  upon  payment  of  a  rate  varying 
with  the  rent  of  such  house  :— Held,  that  the 
word  "  rent "  did  not  necessarily  mean  the  actual 


1419 


LANDLORD    AND    TENANT— IJent. 


1420 


rent  paid  by  the  occupier,  but  must  be  construed 
to  mean  the  proper  rent  to  a  tenant  who  paid 
the  rates  and  charges  regularly  falling  upon  the 
tenant.  Sheffield  Waterworks  Company  v.  Be7i- 
nHt,  3  L.  R.,  Ex.  196  ;  42  L.  J.,  Ex.  121  ;  28  L.  T. 
609  ;  21  W.  R.  686— Ex.  Ch.  Affirming  27  L.  T. 
199  ;  21  W.  R.  74. 


How  Compnted.] — ^In  a  lease  of  land  for 


twenty-one  years,  from  the  25th  of  March,  1848, 
it  w^as  covenanted  that  the  lessee  should  pay  a 
stipulated  sum  for  the  first  year,  with  a  proviso 
that  the  rent  for  each  subsequent  year  of  the 
term  should  be  reduced  or  increased,  according 
to  the  average  price  of  w^heat  in  any  one  year  of 
the  term,  such  average  to  be  taken  and  ascer- 
tained from  the  then  current  year's  averages, 
which  were  taken  in  the  month  of  January  in 
every  year,  under  and  by  virtue  of  the  Tithe 
Commutation  Act  (6  &  7  WilL  4,  c.  71),  s.  56, 
which  is  the  result  of  the  sales  during  seven 
years  ending  on  Thursday  next  before  Christmas- 
day  then  next  preceding : — Held,  that  the  rent 
must  be  computed  according  to  each  septennial 
average  so  published  in  each  year.  Kendall  v. 
Jiaker,  11  C.  B.  842  ;  21  L.  J.,  C.  P.  110  ;  16  Jur. 
479. 


Additional — Parol  Evidence  to  Prove.]- 


Parol  evidence  is  not  admissible  to  prove  an 
additional  rent  payable  by  a  tenant,  beyond  that 
expressed  in  the  written  agreement  for  a  lease. 
Preston  v.  Moreeau,  2  W.  Bl.  1249. 

Improved  Annual  Value.] — ^An  agreement  was 
entered  into  for  a  lease  of  premises  in  the  city  of 
London  to  A.  for  a  term  of  years,  in  consideration 
of  a  yearly  reserved  rent  of  102Z.  10*.,  and  of  a 
covenant  to  expend  2,000^.  in  building  a  house 
upon  the  premises.  The  house  was  built,  and  the 
lease  granted  at  the  rent  agreed.  The  improved 
annual  value,  after  the  erection  of  the  house,  was 
260/.  -.—Held,  that  tithes,  at  the  rate  of  2s.  M,  in 
the  pound,  were  to  be  computed  not  merely  on 
the  rent  reserved  by  the  lease,  but  on  the  full 
annual  value  of  the  premises  to  let,  as  improved 
by  the  expenditure  of  the  2,000/.  Vivian  v. 
Cochrane,  4  De  G.,  M.  &  G.  818  ;  26  L.  J.,  Ch. 
553  ;  1  Jur.,  N.  S.  809. 

3.  Appobtionment. 

On  Death.]— The  4  &  5  WUl.  4,  c.  22,  applies 
where  either  the  instrument  creating  the  hfe  in- 
terest or  the  lease  under  which  the  rent  is  pay- 
able, is  dated  after  the  statute.  Llewellyn  v. 
Mausj  36  Beav.  591 ;  12  Jur.,  N.  S.  680. 

Upon  the  death  of  a  tenant  in  tail,  the  rent 
shall  be  apportioned.  Paget  v.  OeCf  Amb.  198  ; 
3  Swans.  694. 

Sights  of  Lesiee.] — Where  a  lease  was  made  to 
A.  of  two  houses  adjoining  each  other,  at  one  en- 
tire rent  of  65Z.  10*.,  and  the  lessor  conveyed  one 
of  the  houses  by  deed  (to  which  the  lessee  was  no 
party)  to  B.  in  fee,  at  an  apportioned  rent  of  40/. : 
— Held,  that  such  apportionment  should  have 
been  made  by  a  jury  to  give  it  validity,  inas- 
much as  the  grantee  had  not  acquired  the  same 
rights  and  remedies  against  A.,  the  lessee,  as  he 
would  have  acquired  under  the  legal  apportion- 
ment by  a  jury  ;  the  lessee  not  being  bound  by  the 
apportionment  in  the  conveyance  to  which  he 
was  no  party,  and  the  propriety  of  which  he 


might  dispute.    Bliss  v.  Collins,  5  B.  &  A.  876  ; 
1  D.  &R.  291. 

What  Apportionable.] — ^An  owner  of  a  house, 
having  mortgaged  it  in  fee,  and  continuing  in 
possession,  let  it  as  a  ready-furnished  house  to 
the  defendant.  He  afterwards  became  bank- 
rupt, and  then  with  the  assent  of  his  assignees, 
let  the  house  ready  furnished  to  the  defendant 
by  the  week,  who,  after  three  weeks'  occupation, 
received  notice  from  the  mortgagee  to  pay  rent  to 
him: — Held,  in  an  action  brought  bv  the  as- 
signees for  use  and  occupation  of  the  house  apd 
furniture,  that  they  were  entitled  to  recover  for 
the  use  of  the  furniture ;  that  the  rent  of  the 
house  and  furniture  might  be  apportioned,  or  if 
not,  that  upon  the  entry  of  the  mortgagee  claim- 
ing the  house,  and  having  no  interest  in  the  fur- 
niture, a  new  agreement  might  be  inferred,  to 
take  the  house  at  a  reasonable  rent  from  the 
mortgagee,  and  to  pay  a  reasonable  amount  a& 
compensation  for  the  use  of  the  furniture  to  the 
assignees.    Salmon  v.  Matthews,  8  M.  &  W.  827. 

Semble,  that  if  an  act  of  parliament  takes 
away  a  portion  of  the  subject-matter  of  a  demise, 
the  lessee  is  not  entitled  to  an  apportionment  of 
the  rent.  Harris  v.  Morrice,  10  M.  &  W.  260  ; 
12  L.  J.,  ^7L  43. 

Where  land  in  the  possession  of  a  tenant  for 
years  is  conveyed  by  deed,  the  ri^ht  of  the  pur- 
chaser, as  assignee  of  the  reversion,  to  receive 
the  whole  rent  for  the  current  quarter  cannot  be 
controlled  by  a  contemporaneous  parol  agree- 
ment to  apportion  the  quarter's  rent  between 
assignor  and  assignee.  Flinn  v.  Calow,  1  M.  & 
G.  689.  • 

A  lease  for  years  by  a  rector  having  ceased  by 
his  death,  the  succeeding  incumbent  received 
from  the  lessee  a  sum  of  money  as  the  rent  due 
for  the  whole  year,  in  the  course  of  which  the 
lessor  died : — Held,  that  the  executor  was  en- 
titled to  an  apportionment.  Hawkins  v.  KelUf, 
8  Ves.  308. 


Of  Leases  for   Lives.] — ^An  equitable- 


tenant  for  life  under  a  settlement  of  freehold 
leases  for  lives,  obtained  a  renewed  grant  for  Uvea 
to  himsdlf.  At  his  death  the  property  was  in  the 
occupation  of  yearly  tenants,  under  parol  demises 
by  him  : — Held,  that  the  rents  were  not  appor- 
tionable either  under  11  Geo.  2,  c.  19,  or  under  * 
&  5  Will.  4,  c.  22.  Mills  v.  Tntmper,  4  L.  R  Ch. 
320  ;  20  L.  T.  384  ;  17  W.  R.  428. 


Of  Land  Tax.] — ^Land-tax,  quit-rent,  &c.y 


are  not  apportionable  as  between  tenant  for  life 
and  remainderman.  Sutton  v.  Chaplin,  10  Yes.  66. 

Prior  Lease  Existing.] — A  lessee  of  100  acres 
of  land  accepted  the  lease,  and  entered  upon  the 
land.  Upon  his  entry  he  found  eight  acres  in 
the  possession  of  a  person  entitled  under  a 
prior  lease  from  the  lessor,  and  that  per- 
son kept  possession  of  the  eight  acres  until  half' 
a  year's  rent  became  due,  and  excluded  the- 
lessee  from  the  enjoyment  during  that  period,, 
the  lessee  continuing  in  possession  of  the  re- 
mainder. The  prior  lease  was  for  a  term  extend- 
ing beyond  the  duration  of  the  latter  lease  : — 
Held,  that  the  latter  demise. was  wholly  void  as. 
to  the  eight  acres ;  and  that  the  rent  was  not 
apportionable,  and  the  lessor  was  not  entitled  to 
distrain  for  the  whole  rent  or  any  part  of  it. 
Kaal  V.  Mackenzie  (in  error),  1  M.  &  W.  747  ;  2 
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Gale,  17^4— Ex.  Ch.    Reversing  2  C,  M.  &  B.  84  ; 
1  Gale,  119;  6  Tyr.  1106. 

Under  11  Geo.  9,  e.  19,  s.  15,  and  4  ft  5  Will.  4, 
c.  28,  B.  2.]— The  4  &  6  Will.  4,  c.  22,  8.  2,  does 
not  apply  to  cases  where  the  party  entitled  to 
the  rent  himself  puts  an  end  to  the  term.  Olden- 
ghato  V.  Holt,  4  P.  &  D.  307  ;  12  A.  &  E.  590 ;  1 
A.  &  H.  1  ;  4  Jur.  1012. 

A.,  in  1836,  let  land  to  B.  under  a  building 
agreement ;  the  rent  was  to  commence  at  Christ- 
mas, 1838,  and  A.  to  have  a  right  of  re-entry  in 
case  of  non-performance  on  the  part  of  B.  A. 
availed  himself  of  this  right  of  re-entry,  and 
brought  an  ejectment,  laying  the  demise  on  the 
Ist  January,  1839.  In  September,  1838,  he  had 
relet  the  land  to  C,  at  a  rent  to  commence  in 
1840,  which  was  equivalent  in  amount  to  that 
provided  for  by  the  first  agreement: — In  an 
action  by  A.  for  breaking  the  first  agreement, 
held,  first,  that  the  demise  in  the  ejectment  was 
to  be  taken  as  the  date  of  the  re-entry  by  A. ;  and 
that  he  was  not  entitled  to  that  portion  of  the 
rent  between  the  previous  Christmas  and  that 
day,  under  4  &5  Will.  4,  c.  22,  s.  2.    lb. 

Held,  that,  secondly,  it  was  properly  left  to 
the  jury,  as  a  mere  money  calculation,  to  say 
whether  A.  had  sustained  more  than  nominal 
damages  by  breach  of  the  agreement.    Jb, 

The  4  &  5  Will.  4,  c.  22,  s.  2,  does  not  apply  to 
rents  payable  by  tenants  from  year  to  year, 
which  have  not  been  reserved  by  an  instrument 
in  writing.  Markby^  In  re,  4  Mylne  &  C.  484  ; 
8  Jur.  767. 

The  4  &  5  Will.  4,  c.  22,  s.  2,  applies  to  cases  in 
which  the  interest  of  the  person  interested  in 
such  rents  Is  terminated  by  his  death,  or  by  the 
death  of  another  person  ;  but  does  not  apply  to 
the  case  of  a  tenant  in  fee,  or  provide  for  appor- 
tionment of  rent  between  the  real  and  personal 
representatives  of  such  person,  whose  interest  is 
not  terminated  at  his  death.  Brown  y.  Amyot^ 
3  Hare,  173  ;  13  L.  J.,  Ch.  232.  Confirmed  by 
Beer  v.  Beer,  12  C.  B.  60  ;  21  L.  J.,  C.  P.  124  ; 
16  Jur.  223. 

The  4  &  5  Will.  4,  c.  22,  s.  2,  applies  to  rents  re- 
served by  leases  granted  after  the  passing  of  the 
act,  in  pursuance  of  a  power  created  before  the 
act.  Plummer  v.  Whiteley,  Johns.  585  j  29 
L.  J.,  Ch.  247  ;  5  Jur.,  N.  S.  1416  ;  S.  P.,  Loch  v. 
Be  Burgh,  4  De  G.  &  S.  470  ;  20  L.  J.,  Ch.  384  ; 
15  Jur.  961. 

The  devisee  of  an  estate  for  life  is  not  entitled, 
as  against  him  in  remainder,  to  an  apportion- 
ment of  rents  upon  parol  leases  from  year  to 
year,  created  by  his  testator,  and  not  since  deter- 
mined by  himself  by  any  act  inter  vivos.  Cattley 
V.  Arnold,  1  Johns.  &  H.  651  ;  28  L.  J.,  Ch.  352 ; 
5Jur.,  N.  S.  361. 

A  tenant  from  year  to  year  has  a  lease  for  a 
year  certain,  with  a  gix)wing  interest,  during 
every  year  thereafter,  springing  out  of  the 
original  contract  and  parcel  of  it,  and  therefore, 
where  such  a  tenancy  has  been  created  by  an 
owner  in  fee  of  lands,  who  devises  them  to  one 
for  life  with  remainders  over,  the  interest  of  the 
tenant  from  year  to  year,  unless  terminated  by 
the  devisee  for  life  by  some  act  inter  vivos,  does 
not  determine  upon  the  decease  of  the  tenant  for 
life ;  and,  consequently,  the  rent  then  accruing 
due,  is  not  apportionable  under  11  Geo.  2,  c.  19, 
s.  15.  Nor,  unless  reserved  by  an  instrument  in 
writing,  is  such  rent  apportionable  under  4  &  5 
WiU.4,c.22.    lb. 


A.  by  will  directed  that,  for  twenty-one  years 
next  after  his  death,  his  trustees  should  receive 
and  accumulate  the  rents  and  profits  of  his  real 
estate,  and  apply  them  towards  payment  of  his 
debts  and  legacies,  and  subject  to  that  term,  he 
gave  the  beneficial  interest  in  the  income  of  his 
estate  to  B.  for  life  :— Held,  under  4  &  5  Will.  4, 
c.  22,  s.  2,  that  the  rent  which  fell  due  after  the 
expiration  of  the  twenty-one  years  must  be  ap- 
portioned between  those  beneficially  interested 
in  the  accumulations,  and  the  tenant  for  life 
who  was  entitled  on  the  expiration  of  the  term. 
St.  Aubyn  v.  St.  Aubyn,  1  Drew,  k  Sm.  611  ; 
30  L.  J.,  Ch.  917  ;  5  L.  T.  519  ;  9  W.  R.  922. 

A  portion  of  the  income  was  derived  from 
royalties  payable  under  mining  sets  or  leases, 
when  the  ore  should  be  obtained  : — ^Held,  that 
the  rent  not  becoming  due  at  fixed  periods,  it  did 
not  come  within  4  &  5  Will.  4,  c.  22,  s.  2.    lb. 

When  a  tenant  for  life,  under  a  settlement  of  an 
estate  pur  autre  vie,  renewed  the  lease  for  lives 
to  himself  and  his  heirs,  purchased  the  fee,  made 
a  parol  demise  for  a  year,  but  died  bc^Eore  the 
end  of  the  current  haU-year,  and  a  remainder- 
man entered  and  received  the  rent : — Held,  that 
the  rent  must  be  apportioned  between  the  exe- 
cutor of  the  tenant  for  life  and  the  remainder- 
man, under  11  Geo.  2,  c.  19,  s.  15.  MilU  v. 
Trumper,  1  L.  R.,  Eq.  671  ;  12  Jur.,  N.  S.  329  ; 
14  L.  T.  220  ;  14  W.  R.  630. 

A  tenant  in  fee  demised  lands  from  year  to 
year.  He  died,  having  devised  the  lands  for  life. 
The  devisee  for  life  received  rent,  but  did  not 
live  long  enough  to  have  a  right  to  determine  the 
yearly  tenancy : — Held,  that  the  administrator 
of  the  tenant  for  life  was  not  entitled  to  an 
apportionment  of  the  rent  under  11  Geo.  2,  c.  19, 
s.  16.  BotheroydY,  Woolley,5TjT.  522  ;  1  Gale, 
66. 

4.  Pbemises  Let  fob  Immoeal  Purposes. 

An  action  will  not  lie  at  the  suit  of  a  party 
who  has  let  lodgings  to  an  immodest  woman  to 
enable  her  to  consort  with  the  other  sex ;  other- 
wise, if  the  woman  merely' lodges  there,  and 
receives  her  visitors  elsewhere.  Appleton  v. 
Campbell,  2  C.  &  P.  347. 

So,  where  the  lodging  was  under  a  weekly 
tenancy,  and  it  did  not  appear  that  the  premises 
had  been  originally  let  for  the  purpose  of  prosti- 
tution:— Held,  that  the  plaintiJS  could  not 
recover  the  weekly  rent  which  accrued  after 
he  was  fully  informed  of  the  defendant's  mode 
of  life.  Jennings  v.  Tkrogmorton,  R.  k  M.  251. 
And  see  Lloyd  v.  Johnson,  1  B.  &  P.  340. 

In  an  action  for  use  and  occupation  of  a  lodg- 
ing, it  being  set  up  that  the  defendant  was  an 
infant  and  a  prostitute,  and  shewn  that  the  lodg- 
ing  was  so  let  with  the  plaintiff^s  knowledge,  for 
the  purpose  of  prostitution,  the  action  was  held 
not  to  be  maintainable.  Crisp  v.  Churchill, 
1  B.  &  P.  340 ;  S.  P.,  Oirardy  v.  Richardson, 
1  B.  &  P.  341,  n.  J  1  Esp.  13. 

5.  Pbemises  not  Tenantable. 

Implied  Condition.] — There  is  no  implied  war- 
ranty attached  by  law  to  a  demise  of  land  or 
the  vesture  of  land,  that  it  will  answer  the  pur- 
pose which  the  lessee  had  in  view  when  he  took 
it.  Stitton  V.  Temple,  12  M.  &  W.  52  ;  13  L.  J., 
Ex.  17 ;  7  Jur.  1065 ;  S.  P.,  Hart  v.  Windsor, 
12  M.  &  W.  68  ;  13  L.  J.,  Ex.  129  ;  8  Jur.  150. 
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Therefore,  where  a  party  entered  into  a  written 
agreement  to  take  certain  acres  of  eatage  for 
cattle,  from  the  8th  September,  1842,  till  the  6th 
April,  1843  ;  and  after  he  had  pat  in  his  cattle, 
discovered  that  the  land  was  covered  with  lumps 
of  refuse  paint,  which  poisoned  several  of  the 
cattle  ;  but  there  was  no  evidence  to  shew  that 
the  paint  was  put  there  by  the  landlord,  or  that 
he  knew  of  its  being  on  the  land  : — Held,  that 
the  tenant  was  not  released  from  the  obligation 
of  paying  the  rent  stipulated  for  up  to  the  end 
of  the  term.    Ih, 

The  decision  in  Smith  v.  Marrable,  infra, 
that  every  ready-furnished  house  is  let  under  an 
implied  condition  that  it  is  in  a  tit  state  for 
immediate  occupation,  is  distinguishable  on  the 
ground  that  it  is  a  mixed  contract  for  a  house 
and  for  personal  chattels.    lb. 

In  an  action  by  a  landlord  for  rent,  the  tenant 
pleaded,  in  substonce,  that  through  the  neglect 
and  default  of  the  landlord  the  house  and  pre- 
mises which  formed  the  subject  of  the  letting 
had  become  unfit  for  habitation,  in  consequence 
of  defects  which  the  tenant  was  not  bound  to 
rectii^,  and  that,  the  landlord  having  refused  to 
remedy  these  defects  when  required  to  do  so,  the 
tenant  quitted,  and  gave  up  to  the  landlord  pos- 
session of  the  house  and  premises  before  any  of 
the  rent  claimed  had  accrued : — Held,  a  bad 
plea.    Murray  v.  Mace,  8  Jr.  B.,  C.  L.  396. 


FnmiBhed  Apartmenti.] — ^A  party  who 


lets  a  furnished  house  or  lodgings  does  so  under 
an  implied  condition  of  law,  that  they  are 
not  incumbered  with  any  nuisance  of  such  a 
nature  as  would  render  them  unfit  to  live  in. 
Smith  V.  Marrahle,  Car.  &  M.  479  ;  2  D.,  N.  S. 
810  ;  11  M.  &  W.  5  ;  12  L.  J.,  Ex.  223 ;  7  Jur. 
70  ;  8,  P.,  Campbell  v.  Wenlock  QLord),  4  F.  & 
F.  716. 

Therefore,  in  ^p.  action  for  the  use  and  occu- 
pation of  fumishefl  lodgings,  let  under  a  written 
agreement  at  a  certain  rent,  for  five  or  six  weeks 
at  the  option  of  the  tenant : — Held,  that  it  was 
a  good  defence  to  shew  that  the  premises  were 
so  infested  by  bugs^hat  it  was  impossible  to  live 
in  them  with  any  degree  of  comfort.    lb. 

In  an  agreement  to  let  a  furnished  house  there 
is  an  implied  condition  that  the  house  shall  be 
fit  for  occupation  at  the  time  at  which  the 
tenancy  is  to  begin,  and  if  the  condition  is  not 
fulfilled  the  lessee  is  entitled  thereupon  to  rescind 
the  contract.  Wilson  v.  I^nch  Hattwij  2  Ex.  D. 
336  ;  46  L.  J.,  Ex.  489  ;  36  L.  T.  473  ;  26  W.  R. 
537. 

The  defendant  agreed  to  rent  the  plaintifE's 
furnished  house  for  three  months  from  the  7th 
of  May,  but  having  at  the  beginning  of  the  in- 
tended tenancy  discovered  that  the  house  was 
unfit  for  habitation  owing  to  defective  drainage, 
he  refused  to  occupy  it.  The  plaintijS  repaired 
the  drains,  and  on  the  26  th  of  May  tendered 
the  house  in  a  wholesome  condition  to  the  de- 
fendant, who  refused  to  occupy  or  to  pay  any 
rent.  The  plaintiff  having  sued  for  the  rent  and 
for  use  and  occupation  : — Held,  that  the  state  of 
the  house  at  the  beginning  of  the  intended 
tenancy  entitled  the  defendant  to  rescind  the 
contract,  and  that  he  was  not  liable  for  the  rent 
or  for  use  and  occupation.    lb. 

See  aUOjjfostf  XVIII, 

Express    Condition.] — Where    a    party    was 


tenant  from  year  to  year  of  malting  premises, 
which,  by  reason  of  the  default  of  the  landlord 
in  not  repairing,  according  to  his  agreement  so 
to  do,  had  become  unfit  for  malting  purposes  : — 
Held,  that  this  was  no  defence  to  an  action  for 
rent  due  subsequently  to  the  premises  becoming 
so  unfit.  Surplice  v.  Famswort\  7  M.  &  G.  676  ; 
8  Scott,  N.  R.  307 ;  13  L.  J.,  C.  P.  215  ;  8  Jur. 
760. 

Upon  the  letting  of  a  furnished  house  for 
immediate  occupation,  with  an  express  condition 
that  it  is  fit  for  occupation,  if  it  is  not  so,  and  is 
at  once  given  up  on  that  account,  the  landlord 
cannot  recover  either  the  rent  or  for  use  and 
occupation.  On  such  a  contract,  whether  express 
or  implied,  it  is  a  breach  of  the  condition  if  the 
house  is  so  infested  and  overrun  with  bugs,  as  to 
render  it  unfit  for  occupation  ;  and  as  the  con- 
dition applies  to  the  whole  house,  it  is  a  breach 
if  any  of  the  rooms  are  in  that  state.  But  it 
must  appear  that  the  nuisance  'exists  to  a 
serious  and  substantial  extent,  and  is  such  as 
the  tenant  cannot  reasonably  be  expected  either 
to  endure  or  to  extirpate.  Campbell  v.  Wenlock 
QLord),  4  F.  &  P.  716. 


6.  Pbemises  Let  pending    Contbact  fob 
Sals  ob  Lease. 

Sale — ^When  Abortive.] — Where  a  man  agrees 
to  purchase  premises  on  an  assurance  that  the 
person  of  whom  he  purchases  has  a  long  term  in 
them,  and  on  the  faith  of  such  assurance,  at  a 
considerable  expense,  enters  into  the  possession 
of  them,  he  will  not,  on  his  refusing  to  complete 
his  purchase  (on  account  of  the  seller  having  a 
shorter  term),  be  charged  in  an  action  for  use 
and  occupation.    Hearn  v.  Tomliit,  Peake,  192. 

Where  a  party  is  let  into  possession  of  land 
under  a  contract  of  purchase,  which  afterwards 
goes  off,  he  is  liable  to  an  action  for  use  and 
occupation  at  the  suit  of  the  vendor,  for  the 
period  during  which  he  continues  in  possession 
after  the  contract  went  off.  Iloward  v.  Shaw,  8 
M.  &  W.  118. 

If  a  purchaser  takes  possession  of  premises 
under  a  contract  of  sale,  which,  on  account  of  a 
defect  in  the  vendor^s  title,  fails  to  be  completed, 
the  vendor  cannot  afterwards  recover  rent  for 
the  period  of  the  purchaser's  possession,  upon 
an  implied  contract  for  use  and  occupation. 
Kirtland  v.  Pottnsett,  2  Taunt.  145. 

Where  a  person  was  in  possession  of  pre- 
mises under  an  agreement  for  a  lease,  which 
was  never  executed  by  reason  of  a  default  of 
the  lessor,  and  afterwards  gave  up  the  posses- 
sion : — Held,  that  he  was  not  liable,  although 
he  had  received  rent  from  the  under-tenants 
during  the  period  of  his  occupation.  Rumball 
V.  Wright,  1  C.  &  P.  590. 

Where  the  owner  of  an  estate  contracted  to 
sell  it  to  another,  who  thereupon  sold  part  of 
the  property  so  contracted  for  by  auction,  to  a 
third  person,  and  the  sub-vendee  obtained  pos- 
session, and  the  original  vendor  afterwards  re- 
fused to  perform  his  contract ;  on  which  a  suit 
in  equity  was  brought,  pending  which  the  ori- 
ginal vendor  obtained  possession  from  the  sub- 
vendee,  on  a  demand  to  be  restored  to  it,  it 
being  rumoured  that  the  original  purchaser  had 
failed  in  the  suit  instituted  for  specific  per- 
formance ;  if,  in  fact,  the  plaintiff  should  ulti- 
mately succeed  in  that  suit,  and  the  estate  is  in 
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consequence  conveyed  to  the  purchaser  under 
a  decree  of  the  Court  of  Chancery,  the  sub- 
vendee  may  maintain  an  action  for  use  and 
occupation  against  the  original  vendee,  for  all 
the  time  during  which  he  held  the  possession 
do  obtained  from  the  second  purchaser.  Iltdl 
v.  Vaughan,  6  Price,  157. 

Where  a  vendee  of  an  estate  sold  by  auction 
has  been  suffered  to  enter  upon  and  hold  the  pre- 
mises while  the  title  was  under  investigation, 
and  the  contract  has  afterwards  been  determined 
for  want  of  title  the  vendor  cannot  on  these 
grounds  only  recover  for  use  and  occupation, 
although  the  occupation  has  been  beneficial. 
WiiiterbottomT,  Ingham^  7  Q.  B.  611  ;  14  L.  J., 
Q.  B.  298  ;  10  Jur.  4. 

A.  purchased  lands  from  B.  under  a  contract 
of  sale  not  in  writing,  went  into  possession,  and 
under  such  contract,  remained  in  such  posses- 
sion for  several  years  without  paying  rent  : — 
Held,  that  'B.  could  not  maintain  an  action  for 
use  and  occupation  against  A.,  as  the  ^cts  of 
the  case  rebutted  the  implied  contract  to  pay 
rent  for  the  lands.  Corrigaii  v.  Woods,  1  It  R., 
C.  L.  73. 

When  a  purchaser  has  entered  into  possession 
of  lands  under  a  contract  of  sale,  which  is  sub- 
sequently rescinded,  he  is  not  liable  for  use  and 
occupation  during  the  period  between  the  entry 
and  the  rescission.  Markey  v.  Coote,  10  Ir.  R., 
C.  L.  149. 

If,  after  the  rescission,  the  purchaser  remains 
in  possession,  he  is  liable  in  respect  of  his  sub- 
sequent occupation,  and  it  is  for  the  jury  to  say 
whether  there  was  a  creation  of  a  new  tenancy 
at  will,  containing  an  implied  agreement  on  the 
part  of  the  purchaser  to  pay  a  fair  compensation 
for  his  occupation,  or  whether  the  former  ten- 
ancy had  simply  been  determined  without  the 
creation  of  any  new  tenancy,  and  the  purchaser 
hod  become  liable  as  a  trespasser.    lb. 

When  a  purchaser  enters  under  a  contract  of 
sale,  the  tenancy  at  will  arising  therefrom  is 
determined  by  a  rescission  of  the  contract, 
without  any  demand  of  possession.    lb. 

Claim,  that  by  an  agreement  for  the  purchase 
by  the  plaintiff  of  property  belonging  to  the  de- 
fendant, the  purchase  was  to  be  completed  on  the 
29th  of  September,  1869,  from  which  time  the 
plaintiff  was  to  receive  all  rente  and  profits 
and  to  pay  interest  on  the  purchase-money 
until  the  completion  of  the  purchase.  That  the 
purchase  was  not  completed  until  the  13th  of 
March,  1876,  and  that  the  plaintiff  had  duly 
paid  the  interest.  That  the  defendant  had  re- 
mained in  possession,  but  had  paid  no  rent. 
That  the  plaintiff  claimed  rent  for  use  and  oc- 
cupation at  the  rate  of  1502.  per  annum  as  a  fair 
value.  The  defendant  demurred  : — Held,  that 
under  the  agreement  a  fair  rent  must  be  paid 
by  the  defendant  for  the  time  he  remained  in 
possession,  and  that  by  demurring  he  had  ad- 
mitted 150Z.  a  year  to  be  a  fair  rent.  Metro- 
politan Railway  Company  v.  Defries,  2  Q.  B.  D. 
387  ;  36  L.  T.  494  ;  25  W.  B.  841.  Affirming 
36  L.  T.  160  ;  26  W.  R.  271. 

In  July,  1867,  L.  sold  to  a  railway  company  a 
house  in  which  he  was  carrying  on  the  business 
of  a  victualler,  the  terms  being  that  the  pur- 
chase-money was  to  be  paid  on  the  25  th  of 
March,  1869,  or  at  such  earlier  time  as  the 
company  should  choose,  possession  to  be  given 
on  payment,  they  paying  5  per  cent,  interest  in 
the  meantime  ;  and  he  was  to  be  their  tenant 


at  a  given  rent,  the  tenancy  not  to  be  determined 
before  the  25  th  of  March,  1869,  unless  the  com- 
pany, after  three  months'  notice,  paid  the  money 
sooner,  but  to  be  determinable  on  the  25th  of 
March,  1869,  by  a  week's  notice.  The  interest 
and  rent  were  paid  up  to  the  25th  of  March, 
1869.  L.  gave  due  notice  to  determine  the 
tenancy  on  that  day  ;  but  the  company  not 
having  the  purchase-money  ready,  he  refused 
to  give  up  possession,  and  in  April  filed  a  bill 
for  specific  performance.  On  tne  18th  of  No- 
vember, 1869,  a  decree  for  specific  performance, 
with  a  declaration  that  the  title  had  been  ac- 
cepted, and  an  order  for  payment  of  the  pur- 
chase-money, with  interest  from  the  25th  of 
March,  1869,  was  made ;  and  an  inquiiy  was 
added  whether,  having  regard  to  the  circum- 
stances and  conduct  of  the  parties,  the  company 
was  entitled  to  any  and  what  allowance  in 
respect  of  L.'s  occupatioli  of  the  premises  after 
the  25th  of  March,  1869  :— Held,  that  the  com- 
pany was  not  entitled  to  any  allowance  by  way 
of  occupation  rent.  Leggott  v.  Metropolitan 
Railway  Company,  6  L.  R.,  Ch.  716  ;  18  W.  R. 
1060. 

Lease.] — ^An  occupation  under  an  agreement 
for  assigning  a  lease,  where  it  was  agreed  that 
the  assignee  should  pay  the  lessee,  until  the  com- 
pletion of  \he  assignment,  at  the  rate  of  lOOZ.  per 
year,  constitutes  the  relation  of  landlord  and 
tenant  between  the  lessee  and  assignee.  Saun- 
ders V.  Musgrave,  6  B.  &  C.  524 ;  9  D.  &  R.  529  ; 
2  C.  &  P.  294. 

Agreement  to  grant  a  lease  to  S.,  when  he 
should  have  erected  certain  buildings  on  the  pre- 
mises to  be  demised.  No  covenant  to  j>ay  rent 
before  the  execution  of  the  lease.  S.,  after  the 
buildings  were  erected,  holds  the  premises  sub- 
ject to  the  terms  in  the  lease,  but  is  liable  for  use 
and  occupation.  Banister  v.  Usbome,  Peake's 
Add.  Cas.  76. 

A  receiver  of  an  estate  in  which  the  plaintiff 
had  an  equitable  interest  under  a  settlement  vest- 
ing it  in  trustees,  let  the  defendant  into  posses- 
sion under  an  agreement  with  himself  in  writing, 
in  which  he  described  himself  as  agreeing,  **  on 
behalf  of  the  estate,"  to  let  for  a  term  of  years. 
The  plaintiff  declining  to  sanction  any  other  than 
a  yearly  letting,  a  correspondence  ensued  between 
him  and  the  defendant,  in  which  the  latter  inti- 
mated that,  as  he  could  not  get  a  lease,  he  should 
leave  as  soon  as  he  could ;  and  he  did  leave  before 
he  had  been  six  months  in  possession  : — Held, 
that  he  was  not  liable  to  the  plaintiff,  either  in 
trespass  or  for  use  and  occupation ;  and,  semble, 
that  he  was  not  liable  at  all.  Stoper  v.  Saunders, 
29  L.  J.,  Ex.  276. 

7.  Afteb  Premises  have  been  Destboyed 

BY  FiBE. 

Generally.] — The  landlord  of  premises  demised 
under  a  written  agreement  may  recover  against 
his  tenant  in  an  action  for  use  and  occupation, 
for  the  rent  accruing  after  the  premises  are 
burnt  down,  and  no  longer  inhabited  by  the 
tenant.  Baker  v.  Holtpzaffell,  4  Taunt.  45  ;  4 
Ves.  115.. 

There  is  no  equity  in  favour  of  a  lessee  of  a 
house  liable  to  repair  with  the  exception  of 
damage  by  fire,  for  an  injunction  against  an 
action  under  the  contract  for  payment  of  rent, 
upon  the  destruction  of  the  house  by  fire.     lb. 
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Tenants  from  year  to  year  occupied  a  second 
floor,  which,  during  their  occupation,  was  con- 
sumed by  an  accidental  fire  : — Held,  that,  not- 
withstanding the  destruction  of  the  premises, 
they  were  liable  to  an  action  for  use  and  occu- 
pation for  the  period  which  had  elapsed  between 
the  fire  and  the  regular  determination  of  their 
tenancy.  Izon  v.  OortaUy  5  Bing.  N.  C,  501  ;  2 
Am.  39  ;  7  Scott,  537  ;  3  Jur.  653. 

Where  furnished  apartments  in  a  house  have 
been  let  by  verbal  contract  at  a  sum  payable 
quarterly,  and  the  premises  are  destroyed  by  fire 
in  the  middle  of  the  quarter,  an  action  lies  for 
the  use  and  occupation  during  the  current 
quarter,  until  the  fire,  at  a  rate  proportioned  to 
tne  time  of  actual  occupation,  if  it  appears 
that  both  parties  have  agreed  that  the  occu- 
pier's liability  does  not  continue  after  the 
occurrence  of  the  fire ;  for  such  agreement 
negatives  the  supposition  of  a  demise  for  a 
certain  time,  and  shews  a  contract  in  respect 
of  the  occupation  de  die  in  diem.  Parker  v. 
Gihhi'M,  1  Q.  B.  421  ;  1  G.  &  D.  10 ;  6  Jur. 
1036. 

A  lessee,  who  covenants  to  pay  rent  and  to  re- 
pair, with  an  express  exception  of  casualties  by 
tire,  is  liable  upon  the  covenant  for  rent,  though 
the  premises  are  burnt  down,  and  not  rebuilt  by 
the  lessor  after  notice.  Belfour  v.  Westmh^  1 T.  R. 
810. 

A  tenant  covenanting  to  repair,  damage  by  fire 
only  excepted,  continues  liable  to  payment  of 
rent,  notwithstanding  the  premises  are  destroyed 
by  fire.    Hare  v.  Orovety  3  Anst.  687. 

When  Tenant  Liable  to  Sein8tate.]-~A  testator 
directed  his  trustees  to  allow  A.  to  occupy  a  miU, 
BO  long  as  he  should  think  proper  to  do  so,  "  he, 
nevertheless,  keeping  the  premises  in  good  and 
tenantable  repair,  and  repairing,"  at  a  rent  of 
100/.  A.  accepted  the  gift,  but  the  premises  were 
afterwards  totally  destroyed  by  accidental  fire  : 
— Held,  that  he  was  bound  to  reinstate  them,  and 
was  liable  for  the  rent  in  the  meanwhile,  and  that 
he  could  not  escape  &om  the  liability  to  rebuild 
by  declining  any  longer  to  retain  them.  Gregg 
v.  Coate8,  23  Beav.  33  ;  2  Jur.,  N.  S.  964. 


recited  that  J.  had  expended  money  in  improving^ 
the  premises  on  the  understanding  that  a  lease 
should  be  granted  to  him,  on  the  terms  after 
mentioned,  pursuant  to  a  previous  agreement 
with  parties  at  the  time  interested,  in  considera- 
tion whereof  F.  had  consented  to  enter  into  this 
agreement.  And  it  was  witnessed  that  F.,  in 
consideration  of  the  premises,  and  according  to  his 
power,  agreed  with  J.  to  let  to  him,  and  J.  i^reed 
to  take  the  land,  with  the  buildings  thereon  lately 
converted  at  J.'s  expense  into  a  mill,  and  other 
things  to  hold  for  twenty-one  years,  at  rent 
payable  quarterly ;  and  it  was  agreed  that, 
when  that  agreement  should  have  been  approved 
of  by  the  Court  of  Chancery,  or  the  master,  or  if 
it  should  be  ascertained  that  such  sanction  was 
not  necessary,  a  lease  should  be  executed  by  F» 
to  J.  (and  a  counterpart  by  J.)  under  the  terms 
of  the  agreement  stipulated,  which  should  con- 
tain covenants  on  the  part  of  J.  to  pay  the  said 
rent  in  manner  before  mentioned,  damage  by- 
fire  excepted ;  and  that,  until  the  lease  should, 
be  granted,  F.  might  distrain  "for  all  or  anj 
part  of  the  rent  hereby  agreed  to  be  paid." 
Provided  that  the  agreement  should  be  in  all 
respects  subject  to  the  approbation  of  the  Court 
of  Chancery  or  the  master,  F.  undertaking  to 
endeavour  to  obtain  such  approbation,  but  if 
the  approbation  were  refused,  the  agreement  to 
be  void.  J.  entered  into  possession,  and  erected 
new  buildings  : — Held,  that  J.  was  tenant  from 
year  to  year  on  such  terms  as  would  be  inserted 
in  a  lease  pursuant  to  the  agreement  so  far  as 
they  were  apj^licable  to  a  tenancy  from  year  to 
year.  That,  if  any  part  of  the  premises  origin- 
ally demised  was  aestroyed  by  fire,  the  result 
would  be,  not  to  destroy  or  suspend  the  whole 
rent,  but  to  entitle  J.  to  a  deduction  from  the 
rent  according  to  the  proportion  which  the 
annual  value  of  the  destroyed  part  bore  to  the 
annual  value  of  the  whole,  taking  the  whole  to 
be  the  premises  as  originally  demised,  not  as 
improved  by  subsequent  additions  made  by  J» 
Bennet  v.  IreUmd,  Bl.,  Bl.  &  El.  326  ;  28  L.  J.^ 
Q.  B.  48;  4  Jur.,  N.  S.  1104. 


Letting  of  Fremuei  and  Steam  Power — ^Liabi- 
lity of  Tenant.] — The  plaintiffs  agreed  to  let  and 
the  defendants  to  take,  in  consideration  of  a 
yearly  payment,  all  the  room  and  power  in  a 
mill,  except  a  portion  of  the  premises  in  w^hich 
the  machinery  stood.  The  agreement  provided 
that  the  plaintiffs  should  put  in  steam  pipes,  find 
certain  machinery  and  put  the  place  in  tenant- 
able  repair,  and  that  the  engine  should  run  a 
certain  number  of  hours  a  week.  The  payment 
was  to  commence  in  proportion  to  the  amount 
of  machinery  running.  During  the  defendants* 
occupation  the  premises  were  burnt  down.  The 
plaintiff  sued  for  payment  for  a  period  after  the 
fire  : — Held,  that,  notwithstanding  that  the  fire 
had  prevented  the  plaintiffs  from  performing 
their  part  of  the  agreement  in  keeping  the 
machinery  at  work,  still  the  payment  sued  for 
was  rent,  and  the  defendants  were  liable.  Selhy 
V.  Oreaves  (3  L.  R.,  C.  P.  594)  approved.  J/«r- 
sJiall  V.  Schofield,  47  L.  T.  406  ;  31  W.  R.  134— 
C.A. 

Bednetion  in  Sent  made.] — By  an  agreement 
between  F.,  the  receiver  appointed  in  chancery 
for  lands  and  buildings  thereon,  and  J.,  it  was 


8.  Eviction  and  Subbendeb. 

Eviction.] — ^Where  a  tenant  from  year  to  year,, 
at  a  rent  payable  half-yearly,  quitted  at  the  end 
of  a  current  year  without  giving  notice ;  and 
the  landlord  re-let  the  premises  before  the  end 
of  the  next  half-year  to  another  tenant : — Held, 
that  the  landlord  had  evicted  the  first  tenant, 
and  could  not  maintain  use  and  occupation 
against  him  for  any  rent  subsequent  to  the 
period  when  he  quitted.  Hall  v.  Burgeu,  8  D. 
&  R.  67  ;  5  B.  &  C.  332. 

Where  premises  are  let  at  an  entire  rent,  an 
eviction  from  part,  if  the  tenant  thereupon  gives 
up  possession  of  the  residue,  is  a  complete  defence 
to  an  action  for  use  and  occupation.  Smith  v. 
Raleighy  3  Camp.  513  ;  Newton  v.  Allin,  1  G.  & 
D.  44 ;  1  Q.  B.  518. 

Where  lands  have  been  let  to  one,  who  under- 
lets to  others,  and  the  latter  receive  a  notice  to 
quit  from  the  original  landlord,  in  consequence 
of  which  one  of  them  does  so,  and  the  lands 
occupied  by  him  remain  unlet  for  a  year,  and 
are  tnen  let  by  the  original  tenant,  the  original 
landlord  cannot  recover  for  the  rents  of  the  un- 
occupied premises  ;  such  circumstances  amount 
to  an  eviction,  and  may  be  pleaded  to  the  whole 
demand.    Bum  v.  Phelps,  1  Stark.  94. 
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An  eviction  by  a  landlord  of  his  tenant  from 
a  part  of  the  demised  premises  creates  a  suspen- 
sion of  the  entire  rent  daring  the  continuance  of 
the  eviction,  but  the  tenancy  is-  not  thereby  put 
an  end  to,  nor  is  the  tenant  thereby  discharged 
from  the  performance  of  his  coveuants  other 
than  the  covenant  for  the  payment  of  the  rent. 
Morrison  v.  Chadto^ick,  7  C.  B.  266  ;  6  D.  &  L. 
567  ;  13  L.  J.,  C.  P.  189. 

To  constitute  an  eviction  of  a  tenant  by  his 
landlord,  which  will  operate  as  a  suspension  of 
rent,  it  is  not  necessary  that  there  should  be  an 
actual  physical  expulsion  from  any  part  of  the 
premises ;  but  any  act  of  a  permanent  character, 
done  by  the  landlord  or  by  his  procurement,  with 
the  intention  of  depriving  the  tenant  of  the  en- 
joyment of  the  premises  as  demised,  or  any  part 
of  them,  will  operate  as  such  eviction.  Upton  v. 
Townend,  17  C.  B.  30 ;  25  L.  J.,  C.  P.  44  ;  1  Jur., 
N.  S.  1089. 

The  existence  of  the  intention  is  a  question  for 
the  jury.    lb. 

Where,  after  a  fire  on  premises  let  to  two 
different  tenants  by  A.,  who  was  entitled  to  have 
the  premises  restored  by  the  superior  landlord, 
out  of  certain  insurance  moneys,  A.  approved  of 
a  new  plan  submitted  to  him  by  the  superior 
landlord  without  the  consent  of  the  tenants,  and 
the  premises  when  rebuilt  on  that  plan  were,  in 
the  one  case,  a  little  smaller,  and  in  the  other  a 
little  larger  than  before,  and  there  was  evidence 
of  an  intention  to  oust  the  tenants : — Held,  in  an 
action  by  A.  for  use  and  occupation,  for  rent  ac- 
cruing after  the  premises  were  so  far  advanced 
in  rebuilding  as  to  be  permanently  altei'ed,  that 
there  was  an  eviction  to  which  A.  was  a  party, 
and  that,  ther^ore,  the  rent  was  suspended.    lb. 

The  I'ent  of  four  houses,  demised  for  a  term  of 
years,  being  in  arrear,  and  the  lessee  having  as- 
signed his  lease,  and  two  of  the  houses  being  un- 
occupied, the  lessor  took  possession  of  these  two 
first  by  putting  a  police  constable  in  charge  of 
them,  and  subsequently  by  putting  a  person  in 
possession,  under  a  parol  agreement  to  grant  a 
lease  of  the  four  houses  as  soon  as  possession  of 
the  two  others  was  obtained  : — Held,  that  taking 
possession  of  the  unoccupied  houses  did  not 
amount  to  an  eviction.  JVheeler  v.  Ste'certson,  6 
H.  &  N.  155  ;  30  L.  J.,  Ex.  46  ;  3  L.  T.  702  ;  9 
W.  R,  233. 

A  lessee  of  mines  of  ironstone,  coals,  and  other 
minerals  demised  the  same  for  a  term  of  years 
to  the  defendant,  reserving  a  royalty  upon  the 
ore  and  coal  raised  by  him,  or  an  annual  sum  in 
lieu,  if  the  royalties  in  any  year  should  not 
amount  to  that  sum,  with  power  to  the  lessee  to 
distrain  for  the  rents,  reservations  and  royalties, 
and  with  liberty  to  the  defendant,  during  the 
demise,  to  use  joftitly  with  the  lessee  a  railway 
then  on  the  land  demised  ;  the  defendant  cove- 
nanting to  repair  the  same  or  to  do  so  jointly 
with  others  who  might  use  it,  he  having  leave  to 
divert  it  at  his  own  expense  if  he  thought  fit : — 
Held,  that  the  fact,  t^at  the  defendant  had 
been  prevented  by  the  plaintiff  from  using  the 
railway,  did  not  constitute  an  eviction  so  as  to 
disentitle  the  plaintiff  to  the  rent,  the  use  of  the 
railway  being  an  casement,  and  not  part  of  the 
demise.  WUliams  v.  Haywardy  1  El.  &  El. 
1040  ;  28  L.  J.,  Q.  B.  374  ;  5  Jur.,  N.  S.  1417  ; 
7  W.  R.  563. 

An  owner  of  a  house  let  the  first  floor  to  the 
defendant,  who  being  desirous  to  underlet,  put 
a  man  in  to  shew  the  rooms,  and  put  up  a  bill  in 


the  window,  stating  that  the  rooms  were  to  be 
let.  The  owner,  annoyed  by  this  proceeding,  and 
by  the  conduct  of  the  man,  tui*ned  him  out  of 
the  house,  and  took  the  bill  down,  but  left  the 
keys  in  the  rooms.  In  an  action  for  rent,  the 
judge  left  it  to  the  jury  to  say  whether  the 
assault  upon  the  man  was  for  the  purpose  of  ex- 
pelling him,  or  with  the  intention  of  evicting  the 
defendant : — Held,  right.  Henderson  v.  Mears, 
28  L.  J.,  Q.  B.  305 ;  5  Jur.,  N.  S.  709  j  7  W.  R. 
554  ;  8,  67.,  at  nisi  prius,  1  F.  &  F.  636. 


Subsequent  Possession.] — If  the  tenant. 


after  eviction  from  part,  continues  in  possession 
of  the  residue,  he  is  liable  upon  a  quantum 
meruit.    Stokes  v.  Cooper,  3  Camp.  513,  n. 

In  an  action  upon  a  parol  demise,  a  plea,  that 
during  the  term  it  was  agreed  that  the  tenant 
should  relinquish  the  possession  to  the  landlord 
for  a  month,  after  which  the  possession  should 
be  resumed  by  the  tenant ;  and  that  he  did  relin- 
quish the  possession,  but  the  landlord  would  not 
restore  the  possession,  is  bad,  as  not  shewing  an 
eviction  or  a  surrender.  Dunn  v.  Di  Nuoto,  3 
M.  &  G.  105  ;  3  Scott,  N.  R.  487. 

Surrender.  ] — L.  demised  rooms  of  a  house  to 
B.  for  a  year,  at  a  rent  payable  quarterly. 
During  the  current  quarter,  in  consequence  of 
disputes,  B.  told  A.  that  he  would  leave  ;  A. 
assent^,  and,  on  B.'s  leaving,  accepted  possession 
of  the  rooms  : — Held,  that  A.  could  recover 
neither  the  whole  quarter's  rent  nor  rent  pro 
rat^  for  occupation  for  any  period  short  of  the 
quarter.  Grimman  v.  Legge,  8  B.  &  C.  324  ;  2 
M.  &  R.  438. 

If  a  landlord,  in  the  middle  of  a  quarter,  ac- 
cepts from  his  tenant  the  key  of  the  house 
demised,  under  a  parol  agreement  that,  upon  her 
then  giving  up  the  possession,  the  rent  shall 
cease,  and  &e  never  afterwards  occupies  the  pre- 
mises, he  cannot  recover  for  the  time  subsequent 
to  his  accepting  the  key.  WliiteUead  v.  Clifford^ 
5  Taunt.  518. 

In  an  action  to  recover  a  quarter's  rent  for  the 
use  and  occupation  of  a  house,  under  the  terms  of 
a  lease  held  by  the  defendant  of  the  plaintiffs,, 
who  were  joint  tenants  of  the  reversion,  it  ap- 
peared that  there  had  been  a  concealment,  at  the 
time  of  the  execution  of  the  lease,  of  the  fact  that 
arrears  of  ground-rent  and  land-tax  were  due 
upon  the  premises,  and  that  the  supply  of  water 
had  been  cut  off,  and  it  also  appeared  that  other 
disputes  had  afterwards  arisen  between  the- 
parties  : — Held,  that  the  delivery  of  the  key  of 
the  street  door  by  the  defendant's  wife  to  one  of 
the  plaintiffs,  and  its  acceptance  by  him,  was  a 
surrender  of  the  lease  by  operation  of  law,  there 
being  evidence  from  which  the  jury  inferred 
an  authority  in  the. wife  to  act  for  her  husband, 
and  in  the  plaintiff  who  received  the  key  to  act 
for  his  co-tenant;  and  that  such  surrender, 
having  been  made  before  the  rent  sued  for  had 
become  due,  was  a  good  defence  to  the  action. 
Dodd  V.  Aoklom,  6  M.  &  G.  672  ;  7  Scott,  N.  R. 
415 ;  7  Jur.  1017. 

Non-Aoceptaace  of  Vnderleisee  by  Lessor.] — 
A.,  a  tenant  from  year  to  year  under  a  parol 
demise,  assigned  all  his  interest  to  B.  The  lessor 
did  not  accept  B.  as  tenant,  and,  on  default  being 
made  in  payment  of  the  rent,  sued  A.  for  use  and 
occupation  : — Held,  that  he  was  liable  in  that 
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form  of  action.  Shine  v.  Dillon,  1  Ir.  R.,  C.  L. 
277. 

Landlord  AdvertUing  Fremifles  to  Let.] — In 
an  action  for  use  and  occupation  of  apartments, 
which  the  defendant  had  quitted  without  giving 
notice,  the  plaintiff  having  put  up  a  bill  to  let 
the  apartments  will  not  prevent  ms  recovering. 
Bedpath  v.  Roberts,  3  Itep.  226. 

Landlord   in  Profitable   Ooenpation.] — If   a 

tenant  has  left  a  house  unoccupied,  and  the  land- 
lord enters  and  is  in  the  profitable  occupation  of 
the  house,  he  cannot  recover  rent  from  the  tenant 
for  any  time  after  such  profitable  occupation  ; 
but  if  he  merely  puts  a  person  into  the  house  to 
take  care  of  it  and  prevent  depredations,  it  would 
be  otherwise.  Bird  v.  DefonvileU,  2  G.  &  K. 
415. 

• 
FleadingB — Befenee.] — To  a  declaration  by  A. 

i^rainst  B.  for  191Z.  5«.,  due  for  two-and-a-half 
years*  rent  under  a  demise  by  deed,  B.  pleaded, 
as  to  40Z.  lOf .,  that  before  the  making  of  tne  deed, 
A.  conveyed  parcel  of  the  premises  to  C.  in  fee, 
who  devised  the  same  to  D.,  his  wife  and  their 
heirs  ;  that,  after  the  commencement  of  the  suit, 
D.  and  E.  gave  notice  of  their  title,  and  required 
of  him  payment  of  such  portion  of  the  rent  not 
paid  over  to  the  plaintiff  at  the  time  of  such 
notice  as  might,  on  a  just  apportionment,  be  the 
just  proportional  part  thereof  in  respect  of  the 
parcel  of  the  premises ;  and  D.  and  E.  then  gave 
notice  to  and  threatened  B.,  that,  if  he  should 
neglect  or  refuse  forthwith  to  pay  over  such  pro- 
portional part  to  D.  and  E.  they  would  imme- 
diately eject  and  expel  him  from  the  parcel ;  that 
40Z.  vbs.  was  the  sum  which,  upon  a  just  appor- 
tionment of  the  rent,  would  be  and  was  the  pro- 
portional part  of  the  rent  in  respect  of  the  parcel, 
and  was,  at  the  time  of  the  notice,  unpaid  to  A.  ; 
that  the  rent  sued  for  accrued  after  the  death  of 
C. ;  that,  if  B.  had  not  paid  the  40Z.  10*.  to  D. 
and  E.,  they  would  have  proceeded  to  eject  the 
defendant  from  the  parcel  of  the  premises ;  where- 
fore B.,  after  the  commencement  of  the  suit, 
necessarily  and  unavoidably  paid  them  that  sum  ; 
and  that  A.  never  had  anythingin  the  parcel  of  the 
premises,  except  as  appeared  in  the  plea  : — Held, 
that  this  was  neither  a  good  plea  of  eviction,  the 
notice  being  subsequent  to  the  rent  becoming  due, 
nor  a  good  plea  of  payment,  inasmuch  as  the 
alleged  payment  was  not  in  satisfaction  of  any 
charge  upon  the  land,  or  of  any  debt  due  from  A. 
Boodle  V.  Cambelly  7  M.  &  G.  386 ;  2  D.  &  L.  66  : 
8  Scott,  N.  B.  108  ;  13  L.  J.,  C.  P.  142  ;  8  Jur. 
475. 

In  an  action  for  non-payment  of  rent,  on  an 
indenture  by  husband  and  wife,  and  under  seal 
of  the  wife  (according  to  the  provisions  of  32 
Hen.  8,  c.  28,  s.  3),  the  declaration  stated  that  the 
husband  and  his  wife,  since  deceased,  demised  the 
premises  to  the  defendant  for  twenty-one  years, 
and  that  he  covenanted  to  pay  rent  to  the  hus- 
band and  wife,  and  heirs  of  the  wife  ;  that  the 
wife  died,  and  that  after  her  decease,  rent  became 
due  to  her  husband  :  plea,  that  the  husband 
never  had  anything  in  the  premises,  but  in 
right  of  his  w&e,  whose  estate  they  were,  and 
that  she  died  before  the  rent  became  due,  without 
issue,  and  that  her  heir  threatened  to  eject  the 
defendant  unless  he  would  attorn  and  become 
tenant  to  him,  and  that  he  was  accordingly 
obliged  to  do  so  : — Held,  that  it  was  not  neces- 


sary for  the  defendant  to  shew  actual  eviction  by 
the  heir,  and  that  the  plea  was  a  discharge  to  the 
action ;  on  the  grounds,  that  the  lease  was  not 
voidable  by  the  heir,  but  was  a  good  and  subsist- 
ing lease,  and  that  he  -was  only  entitled  to  the 
rent,  and  could  not  have  entered  to  evict  or  eject 
the  defendant  without  being  considered  as  a 
trespasser.  JBTill  v,  Saunders  {in  error"),  7  D.  & 
R.  17 ;  4  B.  &  C.  529 ;  9  Moore,  238 ;  2  Bing. 
112  ;  1  C.  &  P.  80. 

In  an  action  by  a  landlord  against  his  tenant, 
on  a  farming  lease,  assigning  breaches  on  his 
covenants :— 1.  To  repair  ;  2,  not  to  plough  mea- 
dow land ;  3,  or  depasture  orchards;  4,  or  cut,  lop, 
or  injure  trees,  woods,  or  plantations ;  5,  or 
assign  or  underlet  the  premises,  or  any  part 
thereof , without  the  landlord's  consent  in  writing; 
he  pleaded  that,  before  any  of  the  breaches  as- 
signed, he  was  evicted  and  kept  out  of  part  of 
the  demised  premises  by  the  authority  of  the 
plaintiff : — Held,  that  the  plea  afforded  no  de- 
fence to  the  action.  Newton  v.  Allin,  1  G.  &  D. 
44  ;  1  Q.  B.  518  ;  6  Jur.  99. 

Proof.] — ^Action  for  rent  on  a  lease.  Plea,  that, 
before  tne  lease  was  made,  P.  impleaded  the 
plaintiffs,  and  had  judgment  of  elegit  against 
their  lands ;  that  the  inquisition  found  the  plain- 
tiffs seised  of  the  demised  premises  then  leased 
to  B.,  subject  to  two  mortgages  for  years;  that  the 
sheriff  delivered  the  premises  to  P.,  to  hold  the 
same  till  his  damages  and  costs  should  be  levied; 
that  before  the  rent  became  due  the  defendant 
was  evicted  by  P.,  who  entered,  and  ejected,  ex- 

gelled,  put  out,  and  amoved  the  defendant  there- 
rom,  and  kept  and  continued  him  so  ejected ; 
that  the  sum  of  1,000Z.  was  still  due  to  P.,  which 
was  not  levied.  At  the  trial,  the  lease,  elegit, 
and  inquisition  were  put  in,  and  it  was  proved 
that  P.  had  called  on  the  defendant  to  pay  him 
rent,  or  he,  P.,  would  turn  him  out ;  on  which 
the  defendant  attorned  to  him  without  privity  of 
the  plaintiffs,  his  lessors : — Held,  that  the  plain- 
tiffs were  entitled  to  recover,  as  P.'s  elegit 
only  entitled  him  to  the  reversion  expectant  on 
the  mortgages  by  the  lessors.  Poofe  (^Mayor, 
^Y.)  V.  Whitt,  15  M.  &  W.  571 ;  16  L.  J.,  Ex. 
229. 

Held,  also,  that  the  expulsion  as  pleaded  was 
not  established  by  the  evidence.    Ih. 


9.  Recoveby  of. 

a.  By  Action. 

When  Maintainable.] — By  a  lease  it  was  stipu- 
lated that  the  lessees  should  be  at  liberty  to 
retain  a  rent  of  1,100Z.  a  year,  or  any  part  thereof, 
upon  giving  the  lessor  a  bond  to  pay  whatever 
they  so  retained,  at  the  end  of  seventeen  years, 
with  interest.  The  lessees  having  omitted  to 
pay  the  rent  or  give  a  bond,  and  the  lessor  having 
sued  for  the  rent,  the  court  refused  to  stay  pro- 
ceedings, on  an  afiidavit,  that,  since  the  com- 
mencement of  the  suit,  the  lessees  had  executed 
and  tendered  to  the  lessor  a  bond  for  the  amount 
retained  and  to  be  retained.  Janes  v.  Wingfield, 
3  M.  &  S.  846  ;  10  Bing.  308. 

An  action  lies  for  rent  reserved  by  indenture, 
and  accruing  before  a  re-entry  for  a  forfeiture, 
notwithstanding  the  lessor,  under  such  re-entry, 
is  to  have  the  premises  again, "  as  if  the  indenture 
had  never  been  made."    Hartshome  v,  Watson, 
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4  Bing.  N.  C.  178 ;  6  Scott,  606  ;  6  D.  P.  C.  404; 
1  Am.  16  ;  2  Jur.  166. 

Where  premises  are  demised  by  indenture  at 
an  entire  rent,  and  there  is  a  covenant  by  the 
lessee  to  pay  such  rent,  no  action  for  rent  in 
arrear  can  be  brought  on  such  covenant,  unless 
the  lessee  has  been  let  into  the  full  possession  of 
the  premises  demised.  Holgate  v.  Kay,  1  C.  & 
K.  341. 

Where,  in  such  an  action,  the  defendant  in  his 
plea  sets  forth  the  lease,  and  then  avers,  that "  he 
entered  and  was  possessed  "  of  the  premises  there- 
under, this  will  not  estop  him  from  proving  that, 
when  he  entered,  he  found  some  part  of  the  pre- 
mises in  the  possession  of  a  third  party  under  an 
adverse  title.    lb, 

A  landlord  cannot  maintain  an  action  of  cove- 
nant for  rent  against  an  under-tenant  Halford 
V.  Haich^  1  Dougl.  183.  See  also  cases,  col. 
1407  ct  seq. 


By  Co-Paroener.] — One  co-parcener  can- 


not sue  separately  for  his  portion  of  rents  accruing 
to  him  and  his  fellows.  Deoharms  v.  Horwood, 
4  M.  &  Scott,  400 ;  10  Bing.  626. 

An  action  will  not  lie  by  one  of  three  co- 
parceners to  recover  his  proportion  of  rents 
of  the  estate  received  by  an  agent,  where  the 
agent  claims  the  rents  under  a  deVise  to  himself. 
Ih. 

Form  of  Aetion.] — In  debt  for  rent  by  the  as- 
signee of  the  lessor,  the  venue  is  local,  but,  in 
covenant  under  the  same  circumstances,  it  is 
transitory.     ThraJe  v.  Cornwall,  1  Wils.  165. 

The  assignee  of  rent  may  maintain  debt  for 
arrears  of  the  rent.  Allen  v.  Bryan,  6  B.  &  C. 
512. 

Debt  lies  on  an  express  covenant  for  payment 
of  a  freehold  rent  charged  on  land  conveyed  in 
fee.  Varley  v.  Leigh,  2  Ex.  446  ;  17  L.  J.,  Ex. 
289. 

Pleadings  —  Claim.] — ^A  declaration  for  rent 
stated  a  demise  of  a  messuage,  land,  and  pre- 
mises, with  the  appurtenances.  The  proof  was 
of  a  demise  of  a  messuage  and  land,  together 
with  the  furniture,  utensils,  and  implements  : — 
Held,  that  as  the  rent  issued  out  of  the  real 
property,  and  not  out  of  the  furniture,  it  was 
sufficient  to  allege  and  prove  a  demise  of  the  real 
property,  and  therefore  there  was  no  variance. 
Farewell  v.  Dickenson,  6  B.  &  C.  251;  9  D.  &  R. 
345. 

The  proper  mode  of  declaring  in  an  action  on 
a  covenant  in  a  lease,  is  to  set  out,  that  by  in- 
denture certain  premises  therein  mentioned  were 
demised,  without  stating  them  particularly,  sub- 
ject amongst  other  things  to  a  proviso,  setting 
out  the  substance  of  the  covenant  and  the 
breach.  JDundas  v.  Weym^nith  (^Lord),  Cowp. 
665. 

A  declaration  at  the  suit  of  the  executor  of  a 
termor,  for  a  breach  of  covenant  after  the  death 
of  the  termor,  should  state  the  interest  and  title 
of  the  latter  in  the  premises.  Mackay  v.  Mack' 
reth,  2  Chit.  461 ;  4  Dougl.  213. 

A  declaration  for  rent,  by  the  assignee  of  a  re- 
version for  the  life  of  a  third  person  against  the 
assignee  of  the  term,  omitted  to  aver  that  the 
cestui  que  vie  was  living  when  the  rent  accrued 
due: — Held,  that  the  continuance  of  the  life  was 
not  to  be  implied  from  the  mere  assertion  of  title, 
and  an  averment  in  the  breach,  that,  *'  after  the 


plaintiff  became  so  seised  the  rent  became  due, 
and  still  is  in  arrear  to  the  plaintiff ; "  was  insuf- 
ficient, and  that  the  declaration  was  bad  on 
general  demurrer.  Fryer  v.  Coombs,  4  P.  &  D. 
120,  n.;  11  A.  &  E.  403. 


Defence.] — In  an  action  on  a  covenant 


for  seven  quarters'  rent,  a  plea  shewing  a  sur- 
render before  the  last  four  of  the  seven  quarters' 
rent  accrued,  is  bad  on  demurrer,  because  it  does 
not  go  to  the  whole  breach,  and  the  breach  is  not 
entire,  but  part  of  it  may  be  proved.  Barnard 
V.  Duthy,  6  Taunt.  27. 

In  an  action  for  non-payment  of  rent,  on  an 
indenture  by  assignee  of  the  lessor  against  the 
lessee,  the  declaration  alleged  that  the  lessor  was 
possessed  for  the  remainder  of  a  term  of  22  years, 
commencing  from  the  25th  December,  1797,  and 
that,  on  the  7th  of  March,  1811,  he,  by  indenture, 
demised  to  the  defendant  to  hold  from  the  20th 
of  December  then  last  past.  Plea,  that  the 
lessor  was  not  at  the  time  of  making  the  inden- 
ture possessed  for  the  residue  of  the  term  as 
alleged : — Held,  that  such  plea  was  good  on 
general  demurrer,  as  the  averment  in  the  de- 
claration was  material  and  traversable.  Carrick 
V.  Blagrave,  4  Moore,  303;  1  B.  &  B.  631. 

If  both  lessee  and  lessor  sign  a  lease,  the  former 
is  estopped  to  plead  nil  habuit  in  tenementis  to  an 
action  of  debt  for  rent  by  the  lessor.  Wilkins  v, 
Wingate,  6  T.  R.  62. 

In  an  action  for  rent  on  an  indenture  brought 
by  the  assignees  of  the  lessor  (a  bankrupt), 
the  lessee  cannot  plead  that  the  lessor  nil 
habuit  in  tenementis.  Parker  v.  Manning,  7 
T.  R.  637. 

Riens  in  arrere  is  a  good  plea  to  an  action 
of  debt  for  rent.  Warjier  v.  Theobald,  Cowp. 
588. 

If  one  is  sued  for  rent  he  cannot,  under  a  plea 
of  never  indebted,  avail  himself  of  a  part  payment 
of  money  obtained  under  a  distress,  or  of  a  judg- 
ment obtained  against  him  in  a  county  court  for 
part  of  the  same  rent.  Harmer  v.  Bean,  3  C.  & 
K.  307. 

A  declaration  alleged  a  demise  to  the  defendant 
of  a  messuage  for  forty-five  years,  at  a  rent  pay- 
able quarterly,  and  averred  that  two  years  and 
a  quarter's  rent  was  due.  Plea,  that  before  that 
rent  became  due,  it  was  agreed  that  the  defendant 
should  deliver  up  the  messuage,  and  that,  in  con- 
sideration thereof,  the  defendant  should  be  dis- 
charged from  all  liability  to  pay  the  rent  which 
should  subsequently  accrue  ;  that  the  defendant 
did  deliver  up  the  premises,  and  that  the  plaintiff 
accepted  the  possession  thereof,  and  that  the  ten- 
ancy, and  the  defendant's  interest  in  the  premises, 
were  thereby  then  surrendered  and  extinguished  : 
— Held,  after  verdict,  that  the  plea  did  not  set 
up  a  surrender  of  the  tenancy,  but  afforded  a 
valid  excuse  for  the  non-payment  of  the  rent, 
George  v.  Wright,  1  W.,  W.  &  H.  266  ;  nom. 
Gore  V.  WHght,  3  Nev.  &  P.  243  ;  8  Ad.  &  E. 
118  ;  2  Jur.  840. 

If  a  lessor  has  no  title,  and  the  lessee  is  evicted 
by  title  paramount,  he  may  plead  that  as  a  de- 
fence to  an  action  by  the  lessor.  Cvthbertson 
V.  Irving,  6  H.  &  N.  135 ;  29  L.  J.,  Ex.  485  ;  6 
Jur.,  N.  S.  1211  ;  3  L.  T.  335  ;  8  W.  R.  704— 
Ex.  Ch. 

Action  for  163Z.  16«.  for  fifty-two  weeks'  rent 
on  a  parol  demise  for  twelve  months,  from  25th 
of  February,  1839  (Monday),  at  3/.  3*.  per  week, 
A  plea,  as  to  so  much  of  the  rent  as  accrued  due 
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before  and  on  the  27th  of  July,  1839  (Saturday), 
of  payment  and  acceptance  in  satisfaction,  is 
bad,  as  no  weekly  rent  could  have  become  due 
on  the  latter  day,  and  no  apportionment  of  the 
rent  for  the  fraction  of  a  week  was  shewn. 
Dunn  T.  Di  Nuoto,  3  M.  &  G.  106  ;  3  Scott,  N.  R. 
487. 

10.  Payment  op  Rent. 

When  FayablB.I — The  plaintifE  and  defendant 
agreed  that  the  plaintifE  should  let,  and  the  de- 
fendant take,  premises^  subject  to  the  approval 
by  the  superior  landlord  of  the  lease  ;  that  the 
plaintifE  should  forthwith  apply  to  the  superior 
landlord  for  a  licence  to  demise,  and  for  the  de- 
fendant to  carry  on  a  certain  trade,  and  that  the 
defendant,  ''  until  the  lease  should  be  granted, 
should  hold  and  occupy  the  premises  at  the 
annual  rent  of  130^. : " — Held,  that  the  rent  was 
not  payable  until  the  required  consent  had  been 
obtamed.  Brook  v.  Fletcher  and  Company^  37 
L.  T.  100. 

Under  Protest.] — ^When  money  is  paid  and  re- 
ceived as  rent  under  a  lease,  a  mere  protest  that 
it  is  accepted  conditionally  and  without  preju- 
dice to  the  right  to  insist  upon  a  prior  forfeiture 
cannot  countervail  t^e  fact  of  such  receipt. 
Davenport  v.  Reg,,  3  App.  Cas.  115  ;  47  L.  J., 
P.  C.  8 ;  37  L.  T.  727. 

When  Good.] — B.,  having  leased  his  land  to 
the  plaintiff  at  a  rent  payable  quarterly,  subse- 
quently mortgaged  the  land  to  the  defendant, 
who  allowed  B.  to  remain  in  receipt  of  the  rent. 
Subsequently  to  the  mortgage,  B.  applied  to  the 
plaintiff,  who  was  not  aware  of  the  mortgage,  to 
pay  him  a  year's  rent  in  advance,  and  the  plain- 
tiff did  so.  After  the  payment,  and  before  the 
rent  had  become  due,  the  defendant  gave  notice 
to  the  plaintiff  to  pay  the  rent  to  him,  and 
the  plamtiff  refusing  to  pay  it,  the  defendant 
distrained  for  it : — Held,  that  payment  of  the 
rent  before  it  became  due  was  not  a  good  pay- 
ment as  against  the  mortgagee,  and  that  the 
plaintiff  was  still  liable  to  pay  him  the  rent. 
De  NicolU  V.  Saunders,  5  L.  R.,  C.  P.  589 ;  39 
L.  J.,  C.  P.  297 ;  22  L.  T.  661  ;  18  W.  R. 
1106. 

In  Priority.] — The  estate  of  a  deceased  lessee 
which  was  being  administered  by  the  court 
was  indebted  to  the  lessor  in  210^.  for  rent  se- 
■cured  by  covenant  in  the  ordinary  way  : — Held, 
that  the  lessor  was  not  entitled,  since  38  &  39 
Vict.  c.  46,  to  be  paid  in  priority  to  other  credi- 
tors. Shirreff  v.  Hastings,  6  Ch.  D.  610  ;  47 
X.  J.,  Ch.  137  ;  25  W.  R.  842. 

By  Sheriff  nnder  Ezeontions.] — The  8  Ann.  c. 
14,  s.  1,  applies  only  to  a  case  where  there  is  a 
subsisting  tenancy ;  and  therefore,  where  the 
sheriff  seizes  goods  after  the  tenancy  has  been 
determined,  he  will  not  be  liable  to  an  action 
for  selling  the  goods  upon  the  land  without 
paying  over  a  year's  arrears  of  rent  to  the 
landlord.  Cox  v.  Leigh,  9  L.  R.,  Q.  B.  333  ; 
43  L.  J.,  Q.  B.  123 ;  30  L.  T.  494  ;  22  W.  R. 
730. 

To  whom.] — One  of  several  joint  tenants  may 
demand  and  receive  the  whole  rent  due,  and  give 
a  discharge  for  it,  and  such  a  discharge  is  good 
and  binding  on  his  companions.    Robinson  v. 


Hoffman,  1  M.  &  P.  474  ;   4  Bing.  662  ;  3  0.  & 
P.  234, 

Xxtingnishment  of  Claim.]— On  the  trial  of  an 
ejectment  in  1835,  between  landlord  and  tenant, 
a  verdict  was  taken  by  consent  for  the  plaintiff, 
it  being  then  agreed  that  the  defendant  *'  is  not 
to  be  called  upon  for  any  rent  now  due."  The 
defendant  had,  with  another  person,  given  a  pro- 
missoiy  note  to  his  landlord,  to  secure  the  pay- 
ment of  a  half-year's  rent  due  at  Lady-day,  1834  : 
— Held,  that  this  agreement  extinguished  the 
landlord's  claim  on  the  note.  Howell  v.  Lewis, 
7  C.  &  P.  566. 

Effeot  of  Payment  and  Booeipt.]— Submitting 
to  a  distress  or  paying  rent  is  only  a  prim&  i^e 
evidence  of  a  lancUord's  title  as  against  a  tenant. 
Cox  V.  Knight,  18  C.  B.  645 ;  25  L.  J.,  C.  P. 
314. 

Where  the  only  evidence  of  a  tenancy  is  pay- 
ment of  rent,  the  person  paying  is  in  all  cases  at 
liberty  to  explain  the  payment  and  to  shew  on 
whose  behali  it  was  received.  Doe  d.  Harwnf  v. 
Francis,  2  M.  &  Rob.  57. 

Where  payment  of  rent  unexplained  would 
ordinarily  imply  a  yearly  tenancy,  it  is  open  to 
the  payer  or  receiver  of  such  rent  to  prove  the 
cireumstances  under  which  such  payment  was 
made,  for  the  purpose  of  repelling  such  impll- 
cation.  Doe  d.  Lord  v.  Crago,  6  C.  B.  90  ;  17 
L.  J.,  C.  P.  263  ;  12  Jur.  705. 

In  an  action  by  overseers  for  use  and  occupa- 
tion, and  for  rent  of  parish  lands,  evidence  that 
the  defendant  and  his  ancestors  had  for  upwards 
of  a  century,  up  to  the  last  ten  years,  paid  rent 
for  the  land  as  "  common  land  "  (he  reusing  to 

groduce  the  deeds  under  which  he  professed  to 
old),  is  sufficient  evidence  to  go  to  the  jury  in 
the  absence  of  any  evidence  that  the  payments 
were  made  by  way  of  chief  rent  or  rent-charge. 
Harden  v.  Hesketh,  28  L.  J.,  Bx.  137. 

The  receipt  of  rent  is  no  waiver  of  a  continuing 
breach  of  covenant.  Doe  d.  Batter  or  Baker  v. 
Jones,  5  Ex.  498  ;  19  L.  J.,  Ex.  405. 

In  1635  the  Earl  of  Pembroke  became  tenant, 
either  at  will  or  from  year  to  year,  of  six  acres 
and  a  half  of  charity  lands  lying  interspersed 
vTithin  his  Roehampton  estate,  for  which  6Z.  per 
annum  had  ever  since  been  paid.  In  course  of 
time  this  estate  became  split  up  into  several  por- 
tions, passing  into  the  hands  of  new  purchasers 
from  time  to  time.  From  recitals  in  early  con- 
veyances it  appeared  that  the  whole  estate  was 
treated  as  subject  to  this  charge  of  61.  per  annum  ; 
together  with  three  other  perpetual  charges  of 
407.,  lOl.,  and  II.  per  annum.  According  as 
parts  of  the  estate  were  sold  off,  those  parts  were 
e^Konerated  from  these  chai^ges,  until  at  last  the 
mansion-house  and  thirty-one  acres  of  the  estate, 
the  property  of  the  defendant,  alone  remained 
charged  therewith.  The  defendant  and  his  an- 
cestor had  paid  this  61.  per  annum  for  many  years. 
Upon  an  information  by  the  trustees  of  the 
charity  for  a  commission  to  mark  out  the  boun- 
daries of  the  six  acres  and  a  half  : — Held,  that  al- 
though the  defendant  had  for  a  long  series  of 
years  paid  the  61.  to  the  parish,  upon  receipts 
purporting  to  be  for  rent  of  parish  land,  he  was 
not  precluded  from  saying  that  he  did  not  hold 
the  land ;  and  that  he  was  at  liberty  to  refer  to 
his  title-deeds  to  shew  the  animus  solventis,  and 
to  rebut  the  entries  in  the  parish  books,  which 
were  relied  on  to  shew  that  he  had  by  hia 
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payments  admitted  himself  to  be  an  occupier  of 
parish  land.  Alt.' Gen,  v.  Stephens^  6  De  G., 
M.  &  G.  Ill  ;  26  L.  J.,  Ch.  888  ;  2  Jur.,  N.  S. 
61. 

By  Mistake.] — ^A  payment  of  rent  by 


mistake  or  misrepresentation  to  a  person  not 
entitled  to  demand  it,  does  not  preclude  the 
tenant  from  shewing  that  the  person  to  whom 
it  was  paid  was  not  entitled  to  it.  Rogers  v. 
PUcher,  1  Marsh.  641  ;  6  Taunt.  202. 

Eridenee  as  to  Title.] — The  payment  of  rent 
by  a  tenant  to  an  authorized  agent,  who  pays 
over  the  rent  to  his  principal,  is  evidence  as 
xkgainst  the  tenant  of  the  principars  title,  al- 
though the  agent  do  not  disclose  his  principaVs 
name  at  the  time.  Hitehings  v.  Thompsofty  6 
Ex.  60  ;  19  L.  J.,  Ex.  146. 

The  plaintiffs  were  children  of  L.  The  tenant 
paid  rents  to  an  agent  of  the  family,  who  gave  a 
receipt  "on  account  of  the  family  of  the  late 
Mrs.  L. : " — Held,  that  this  was  evidence  of  a 
joint  letting,  and  of  a  tenancy  to  them  jointly. 
Last  V.  IHnny  28  L.  J.,  Ex.  94. 

Authority  to  Beceiye.] — B.  leased  a  farm  to 
A.  for  fourteen  years  by  deed,  reserving  rent 
payable  quarterly.  The  lease  contained  various 
clauses  by  which  A.  and  B.  agreed  to  do  certain 
things,  and  concluded  with  the  following  clause : 
'**And  the  landlord  further  agrees  and  orders 
that  E.,  or  his  appointed  agent,  is  to  receive  all 
rents  &om  the  tenant  at  all  times  when  it  be- 
comes due  during  the  term  thereby  granted,  and 
his  receipt  to  be  a  full  and  sufficient  discharge 
from  all  liability  : " — Held,  that  K.,  having  no 
interest  in  the  rent,  the  agreement  or  authority 
for  him  to  receive  it  was  revocable.  Ve7ming  v. 
£ray,  2  B.  &  S.  602  ;  31  L.  J.,  Q.  B.  181  j  8  Jur., 
N.  S.  1039  ;  6  L.  T.  327  ;  10  W.  R.  66. 

Loflflee  mnflt  Tender.] — ^A  covenant  for  the 
payment  of  rent,  at  a  specified  time,  when  no 
particular  place  of  payment  is  mentioned,  is 
analogous  to  a  covenant  to  pay  a  sum  of  money 
in  gross  on  a  day  certain,  and  it  is  accordingly 
incumbent  on  the  covenantor  to  seek  out  the 
person  to  be  paid,  and  pay  or  tender  him  the 
money.  StUdane  v.  Johruony  8  Ex.  689;  22 
L.  J.,  Ex.  264  J  17  Jur.  937. 

By  advancing  Money  to  a  Firm  of  which 
Lessor  is  a  Member.] — A  tenant  having  made 
payments  to  his  landlord,  and  also  advances  at 
his  request  to  a  firm  of  which  he  was  a  member, 
on  account  (as  the  tenant  alleged)  of  rent  not 
then  due : — Held,  that  if  the  advances  were 
made  on  account  of  the  rent,  they  were  an 
answer  to  an  action  for  the  rent  by  the  land- 
lord's executors.    Nash  v.  Oray,  2  F.  &  F.  391. 

11.  Skt-off  against  Rent. 

Payment  of  Chronnd-rent.] — A  payment  of 
ground-rent  by  the  occupier,  in  default  of  the 
mesne  tenant,  will  operate  as  a  discharge  of 
the  growing  rent  as  well  as  of  the  rent  actually 
due.  Carter  v.  CkiHer,  5  Bing.  406  ;  2  M.  &  P. 
723. 

To  an  avowry  for  rent,  the  tenant  may  plead 
payment  of  a  ground-rent  to  the  original  land- 
lord.   Sapsford  v.  Fletcher,  4  T.  R.  611. 

To  an  avowry  for  rent  a  plea  in  bar  of  pay- 


ment to  a  ground  landlord  or  other  incumbrancer 
amounts  to  a  plea  of  riens  in  arrere,  and  should 
be  so  pleaded.  Jones  v.  Morris,  3  Ex.  742  ;  18 
L.  J.,  Ex.  477. 

Payment  of  Annuity.] — So,  to  an  avowry  for 
rent,  the  plaintiff  in  replevin  may  plead  pay- 
ment of  an  annuity,  secured  out  of  the  lands 
demised  previously  to  the  demise  to  him,  for  the 
arrears  of  which  the  grantee  of  the  annuity 
threatened  to  distrain.  Taylor  v.  Zamira,  2 
Marsh.  220 ;  6  Taunt.  624. 

Payment  of  other  Chargefl.] — In  an  action  on 
a  covenant  for  rent,  the  defendant  pleaded  that 
he  was  under-tenant  of  parcel  of  certain  pre- 
mises, for  the  whole  of  which  the  plaintiff,  his 
lessor,  covenanted  to  pay  rent  to  the  landlord 
paramount,  and  shewed  that  he,  the  defendant, 
paid  to  the  landlord  paramount,  under  threat  of 
distress,  more  rent  than  he  owed  to  the  plaintfff ; 
the  plaintiff  traversed  that  any  rent  was  due 
from  himself  to  the  landlord  paramount : — 
Held,  that  this  replication  was  not  supported  by 
proving  that  the  plaintiff  assigned  his  term  in 
the  residue  of  the  premises  to  K.,  who  assigned 
them  to  the  defendant,  who  covenanted  to  pay 
in  discharge  of  the  plaintiff  the  whole  rent  re- 
served to  the  land].ord  paramount.  Sturgess  v. 
Farrington,  4  Taunt.  614. 

A  plaintiff  in  replevin  cannot  plead  in  bar  a 
set-off  to  an  avowry  for  rent.  Laycock  v.  Tuff- 
nell,  2  Chit.  631. 

If  a  tenant,  with  the  assent  of  his  landlord, 
pays  interest  upon  a  mortgage  charged  on  the 
premises  demised,  it  is  equivalent  to  a  payment 
of  rent  pro  tanto.  I^yer  v.  Bowley,  9  Moore, 
196  ;  2  Bing.  94. 

To  an  avowry  of  a  distress  for  rent  the  plain- 
tiff pleaded  that,  before  the  defendant  haid  any 
interest  in  the  premises,  they  were  mortgaged  in 
fee  ;  that  the  mortgagor  remained  in  possession, 
and  demised  to  the  defendant ;  that  the  defen- 
dant, the  mortgage-money  being  still  due, 
demised  to  the  plaintiff ;  that  afterwards,  the 
mortgage-money  being  still  due,  and  interest 
thereon,  and  142.  avowed  for  by  the  defendant, 
being  also  in  arrear,  the  mortgagee  gave  notice 
to  the  plaintiff  to  pay  the  14Z.  to  him,  instead  of 
the  defendant,  and  threatened,  in  case  of  non- 
payment, to  put  the  law  in  force,  and  was  then 
about  to  put  the  law  in  force,  wherefore  the 
plaintiff  necessai'ily  paid  that  sum  to  the  mort- 
gagee, and  so  the  said  sum  was  not  in  arrear  : — 
Held,  that  the  plea  was  good,  being  a  plea  of 
payment,  and  not  of  nil  habuit  in  tenementis. 
Johnson  v.  Jones,  1  P.  &  D.  661 ;  9  A.  &  E. 
809. 

On  a  bill  in  equity  for  an  injunction  to  restrain 
proceedings  at  law  for  rent,  on  the  ground  of  an 
agreement  under  which  the  landlord  was  in- 
debted more  than  the  amount  of  the  rent : — 
Held,  that  it  was  a  legal  set-off.  Totonrow  v. 
Benson,  3  Madd.  203. 

A.  rented  land  of  B.,  who  was  trustee  of  pro- 
perty (  a  part  of  which  was  this  land),  the  rents 
of  which  B.  was  to  pay  in  certain  shares  :  one  of 
those  shares  belonged  to  the  wife  of  A. ;  B.  had 
in  his  hands  a  greater  amount  due  to  A.  in  right 
of  his  wife  than  the  rent  amounted  to  : — Held, 
that  this  could  not  be  set  off  against  the  rent 
without  a  special  agreement  to  that  effect.  WiU 
son  V.  Davenport i  5  C.  &  P.  531. 

Where  a  tenant  of  leaseholds  who  had  paid 


1439 


LANDLORD    AND    TENANT— iJ^ni, 


1440 


cerfain  rents  to  one  of  the  persons  beneficially 
entitled  thereto,  filed  a  bill  against  the  landlord, 
claiming  to  set  off  such  payments  and  a  private 
debt  due  from  the  landlord,  against  the  rent  due 
to  the  landlord  as  trustee,  a  demurrer  for  want 
of  equity  was  allowed.  Pratt  v.  Keith  ^  33  L.  J., 
Ch.  628  ;  10  Jur.,  N.  S.  305. 

To  an  action  for  two  and  a  half  years*  rent,  a 
plea,  that,  before  the  premises  were  demised  to 
the  defendant  by  the  plaintiff,  the  plaintiff  con- 
yeyed  all  her  interest  therein  to  A. ;  that  the 
plaintiff,  up  to  the  time  of  the  demise,  was  in 
possession  of  the  premises  ;  that,  after  the  com- 
mencement of  the  suit,  A.  gave  notice  to  the 
defendant,  and  demanded  payment  of  such  por- 
tion of  the  rent  reserved  as  might,  on  a  just 
apportionment,  be  found  due,  and  threatened 
the  defendant,  in  case  of  non-payment,  to  eject 
him,  and  put  the  law  in  force  ;  that  40Z.  10«.  was 
the  sum  due  on  a  just  apportionment,  wherefore 
the  defendant  paid  the  same  to  A.,  is  bad,  as  a 
plea  of  payment,  inasmuch  as  the  alleged  pay- 
ment was  not  in  satisfaction  of  any  charge  upon 
the  land  or  of  any  debt  due  from  A.  Boodle 
V.  Camhell,  8  Scott,  N.  R.  104 ;  2  D.  &  L. 
66 ;  7  M.  &  G.  386  ;  13  L.  J.,  C.  P.  142  ;  8  Jur. 
475. 

In  1840,  A.  being  lessee  of  a  warehouse  and 
cellar,  under  a  demise  from  B.,  and  also  lessee, 
under  C.  of  other  adjoining  property,  comprising 
a  vault,  D.  became  tenant  from  year  to  year  to 
A.  of  the  warehouse  and  cellar,  and  the  vault,  at 
an  annual  rent  of  185Z.,  made  up  of  140Z,  for  the 
warehouse  and  cellar,  and  45Z.  for  the  vault.  On 
the  27th  October,  1846,  A.  became  bankrupt, 
92Z.  lOjr.  being  at  that  time  due  as  rent  from  D. 
to  A.  His  assignees,  upon  being  appointed, 
elected  to  take  the  property  held  under  B.,  and 
on  26th  of  February,  1846,  elected  not  to  take 
the  property  held  under  C.  At  Christmas,  1845, 
rent  to  the  amount  of  11 4Z.  7«.  6<f.  became  due 
from  A.  to  C,  for  which  amount,  on  the  19  th 
February  1846,  C.  distrained  upon  the  goods  in 
the  vault,  held  by  D.,  who,  to  relieve  himself  of 
that  distress,  paid  that  sum  to  C.  An  action 
having  subsequently  been  brought  by  the  assig- 
nees of  A.  against  D.  to  recover  the  92Z.  10«., 
and  also  35Z.  for  a  quarter's  rent,  due  at 
Christmas,  1846,  for  the  warehouse  and  cellar  : — 
Held,  that  D.  was  not  entitled  in  such  action  to 
avail  himself  of  the  payment  of  114Z.  Is,  Sd.^ 
made  by  him  to  C.  GraJiam  v.  Allsopp^  3  Ex, 
186  ;  18  L.  J.,  Ex.  85. 

12.  Double  Rent. 

Holding  oyer  after  Kotice.] — In  an  action  for 
double  rent,  for  holding  over  after  notice,  the 
jury  may  find  for  so  much  as  the  tenant  appears 
to  have  overheld,  without  reference  to  the  sum 
demanded,  so  that  it  is  not  more  than  that  sum. 
Amm.^  Lofft,  275. 

Though  a  demise  is  for  a  certain  time,  a  de- 
mand of  possession  and  notice  in  writing  are 
necessary  to  entitle  the  landlord  to  double  rent 
or  value  ;  but  such  demand  may  be  made  above 
six  weeks  afterwards,  if  the  landlord  has  done  no 
act  in  the  meantime  to  acknowledge  the  con- 
tinuation of  the  tenancy  ;  and  if  the  tenant  holds 
over,  he  will  be  entitled  to  double  value  from 
the  time  of  such  demand ;  but  if  the  rent  is  re- 
served quarterly,  and  the  demand  is  made  in  the 
middle  of  a  quarter,  the  landlord  cannot  recover 
single  rent  for  the  antecedent  fraction  of  such 


quarter.  Cohh  v.  Stoketf  8  East,  358.  And  see 
Lake  V.  Smith,  1  N.  R.  174  ;  and  Wilhinion  v. 
Colley,  5  Burr.  2694. 

11  Geo.  2,  c.  19,  s.  18,  only  applies  to  those 
cases  where  the  tenant  has  the  power  of  deter- 
mining his  tenancy  by  a  notice,  and  where  he 
has  actually  eiven  a  valid  notice  sufficient  to 
determine  such  tenancy.  Johnstone  v.  Huddle- 
ston,  7  D.  &  R.  411  ;  4  B.  &  C.  922. 

A  tenant  who,  after  having  given  notice  to 
quit,  holds  over  for  a  year,  paying  double  rent, 
may  quit  at  the  end  of  such  year  without  fresh 
notice.    Booth  v.  Mac/arlaTie,  1  B.  &  Ad.  904. 

If  a  landlord  gives  notices  to  his  tenant  to  quit 
at  the  expiration  of  the  lease,  and  the  tenant 
holds  over,  he  is  liable  to  double  rent.  Mee- 
senger  v.  Armstrong,  1  T.  R.  63. 

When  a  tenant  holds  over  after  the  expiration 
of  a  notice  to  quit,  the  landlord  is  entitl^  to  re- 
cover  against  him  the  reasonable  damages  and 
costs  sustained  by  him  in  an  action  at  the  suit  of 
a  party  to  whom  he  had  contracted  to  let  the 
premises,  but  to  whom  the  tenant's  wrongful  act 
had  prevented  him  from  delivering  possession. 
Bramley  v.  Chesterton,  2  C.  B.,  N.  S.  592 ;  27 
L.  J.,  C.  P.  23  ;  3  Jur.,  N.  S.  1144. 

Kotice  to  Quit  on  Contingency  which  happens.  J 

— If  a  tenant  from  year  to  year  gives  his  land- 
lord notice  that  he  will  quit  upon  a  contingency, 
and  does  not  quit  when  the  contingency  hap- 
pens, he  is  not  liable  for  double  rent.  Farrance 
V.  Elkington,  2  Camp.  591. 


13.  Double  Value. 

By  whom  Becoyerable.]  —  The  remedy  for 
double  value,  conferred  by  4  Geo.  2,  c  18,  s.  1, 
against  a  tenant  wilfully  holding  over  after  the 
determination  of  the  term,  and  after  demand  and 
notice  in  writing,  is  given  only  to  the  lessor  or 
landlord,  or  to  the  person  entitled  to  the  rever- 
sion, and  not  to  one  to  whom  the  landloid  has 
granted  a  fresh  lease,  to  commence  from  the 
expiration  of  the  former  term :  such  new  lessee 
having  no  estate,  but  a  mere  mterease  termini. 
Blatchford  v.  Cole,  5  C.  B.,  N.  S.  614  ;  28  L.  J., 
C.  P.  140;5Jur.,  N.  S.  412. 

One  tenant  in  common  may  bring  an  action 
for  the  double  value  of  his  moiety.  Cutting  v. 
Berhy,  2  W.  Bl.  1077. 

But  tenants  in  common  cannot  sue  jointly  for 
double  value  for  holding  over,  where  there  has 
been  no  joint  demise.  Wilkinsoji  v.  Hall,  1 
Scott,  675  ;  1  Bing.  N.  C.  713  ;  1  Hodges,  170. 

The  administratrix  of  an  executor  cannot  sue 
for  the  double  value  of  lands  held  over,  after 
notice  to  quit  under  a  demise  from  the  testator, 
without  tiUcing  out  administration  de  bonis  non  ; 
even  though  the  tenant  has  attorned  to  her. 
Thigrey  v.  Brotvn,  1  B.  &  P.  310. 

In  an  action  for  double  value  the  declaration 
stated,  that  the  plaintiffs  were  seised  in  their 
demesne  as  of  freehold  in  right  of  the  plaintiff, 
Caroline,  during  her  life,  of  a  messuage  held  by 
the  defendant  as  tenant  to  the  plaintiff  for  a 
year,  terminable  on  the  11th  of  October,  1844, 
the  reversion  thereof  belonging  to  the  plainti&» 
in  right  of  Caroline.  That  the  plaintiffs,  on  the 
1st  of  September,  gave  notice  in  writing  and  de- 
manded of  the  defendant  to  deliver  up  posses- 
sion of  the  premises  to  the  plaintiffs  on  the  11th 
of  October,  which  he  refus^  to  do.    The  defen- 
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dant  became  tenanfc  to  Mr.  H.,  one  of  the  plain- 
tifiFs,  for  one  year,  from  the  11th  of  October, 
1843,  to  the  11th  of  October,  1844,  of  a  house, 
farm,  &c.,  at  a  certain  rent,  and  occupied  the 
same  as  tenant  to  him  for  that  jear.  The  con- 
tract for  this  tenancy  was  by  parol,  and  was 
made  by  the  defendant  expressly  with  Mr.  H. 
alone  in  his  own  right,  and  Mis.  H.  was  no  party 
thereto.  A  demand  and  notice  in  writing  for 
delivering  up  of  the  possession  by  the  defendant 
were  made  and  given  by  the  agent  of  the  plain- 
tiffs. The  defendant  retained  possession  of  the 
premises : — ^Held,  that  the  two  plaintiffs  were 
not  entitled  to  recover  in  this  joint  form  of 
action,  the  defendant  not  being  the  tenant  of 
the  two  plaintiffs,  and  the  reversion  not  being  in 
the  two  plaintiffs,  bnt  in  the  husband  alone,  and 
that  neither  the  averment  of  the  tenancy  nor 
the  words,  '*  to  the  plaintiffs,"  in  the  allegation 
of  the  tenancy,  could  be  rejected.  Harcourt  v. 
Wymun^  3  £x.  817  ;  18  L.  J.,  Ex.  453. 

Against  whom  Maintainable.] — ^Where  there 
was  a  demise  to  a  wife,  and  notice  to  quit  given 
to  he'r,  after  which,  but  before  the  time  it  ex- 
pired, she  married  : — Held,  that  it  was  not  ne- 
cessary to  give  a  notice  to  the  husband  subse- 
quent to  the  marriage,  in  order  to  support  an 
action  for  double  value.  Lake  v.  SmUh^  1  N.  R. 
174.    And  see  Wilkinson  v.  Colley,  5  Burr.  2694. 

An  action  for  double  value  does  not  lie  against 
a  weekly  tenant.  The  statute  being  penal,  is  to 
be  construed  strictly.  Lloyd  v.  Rosheef  2  Camp. 
453. 

A  tenant,  holding  over  the  premises  after  his 
term  has  expired,  is  not  within  the  penalty  im- 
posed by  the  statute,  unless  he  holds  over  wil- 
fully and  contumaciously,  and  with  a  conscious- 
ness that  he  has  no  right  to  do  so.  Swinfen  v. 
Bacon,  6  H.  &  N.  184  ;  30  L.  J.,  Ex.  33  ;  6  Jur., 
N.  a  1267  ;  3  L.  T.  440  ;  9  W.  R.  106.  Affirmed 
on  appeal,  6  H.  &  N.  846  ;  30  L.  J.,  Ex.  368  ;  7 
Jur.,  N.  S.  897  ;  6  L.  T.  83 ;  9  W.  R.  740— 
Ex.  Ch. 

Where,  on  the  receipt  of  a  notice  to  quit  to 
two  joint-tenants,  one  of  whom  only  actually 
occupied  the  land,  the  other  said  **  that  he  had 
nothing  to  do  with  the  land  :" — Held,  that  this 
statement  was  not  admissible  to  shew  that  a 
holding  over  after  the  expiration  of  the  notice 
was  not  wilful  on  the  part  of  Ihe  latter.  Hirst 
V.  Horn,  6  M.  &  W.  393. 

Qussre,  whether  a  quarterly  tenant,  who  wil- 
fully holds  over  after  his  tenancy  is  expired,  is 
liable  to  pay  double  value  to  his  landlord.  Wil- 
kinson v.  ffallf  4  Scott,  301  ;  3  Ring.  N.  G.  508  ; 
3  Hodges,  56. 

When  Maintainable.]— After  a  landlord  has 
recovered  in  ejectment  against  his  tenant,  he 
may  maintain  an  action  for  double  the  yearly 
value  of  the  premises,  during  the  time  the 
tenant  held  over  after  the  expiration  of  the 
landlord's  notice  to  quit.  Soulsby  v.  JVeving,  9 
East,  310. 

In  an  action  by  a  landlord  against  his  tenant 
for  double  value  under  4  Geo.  2,  c.  28,  s.  1,  he 
must  shew  a  wilful  holding  over  by  the  tenant ; 
and  it  is  not  enough  to  shew  that  the  premises 
were  held  over  by  a  sub-tenant,  without  his 
assent  or  authority.  Bands  t.  Clark j  19  W.  R. 
48. 

Bufflcieney  of  Kotiee  and  Demaad  of  Fouee- 

VOL.  IV. 


sion.] — Notice  to  quit  under  the  statute  may  be 
previously  to  the  expiration  of  the  lease.  Cutting 
V.  Derby,  2  W.  Rl.  1075. 

A  notice  to  quit  lands  on  a  given  day,  "  or  at 
such  time  as  your  holding  shall  expire  next  after 
the  expiration  of  half  a  year  from  the  receipt  of 
this  notice,"  is  a  sufficient  demand  of  possession, 
to  render  the  tenant  liable  for  holding  over  after 
the  determination  of  the  notice.  Hirst  v.  Horny 
6  M.  &  W.  393. 

A  joint  authority  by  mortgagors  and  mortgagee 
of  premises  to  a  person  to  be  the  receiver,  agent, 
and  attorney  of  the  mortgagois,  to  receive  the 
rents  until  satisfaction  of  the  mortgage,  to  bring 
actions  in  case  of  non-payment  of  rent,  to  give 
notices  to  quit,  to  bring  ejectment  in  case  of 
non-compliance,  &c.,  as  fully  as  the  mortgae^ors 
might  have  done,  is  a  sufficient  authority  to  him 
to  demand  possession  of  the  tenants,  so  as  to 
make  them  liable  in  double  value  for  holding 
over.  Poole  v.  Warren,  3  N.  &  P.  693  ;  8  A.  & 
E.  582  ;  3  Jur.  23. 

An  action  for  double  value  is  not  supported  by 
a  notice  that  the  landlord  requires  the  tenant  to 
give  up  possession  at  twelve  at  noon,  on,  &c. 
(the  day  when  the  tenancy  was  determinable), 
at  which  time  the  landlord  will  attend  to  receive 
the  keys  and  rent ;  and  that  in  the  event  of  the 
tenant  not  so  surrendering,  the  landlord  will  de- 
mand Is,  daily  rent  (a^te  more  than  double  the 
original  rate  of  rent),  till  he  can  obtain  leg^ 
possession.  For  the  requisition  to  deliver  up 
the  premises  at  noon  is  premature  and  insuffi- 
cient, as  a  notice  to  determine  the  tenancy. 
Page  v.  More,  15  Q.  R.  684. 

Waiver.]  —  Acceptance  of  single  rent  is  a 
waiver  of  the  double  value.  Doe  d.  Cheney  v. 
Batten,  Cowp.  243  ;  9  East,  314,  n. 

A  landlord  declared,  first,  for  the  double 
value,  and  secondly,  for  use  and  occupation* 
The  tenant  pleaded  nil  debet  to  the  first,  and  a 
tender  of  the  single  rent  before  action  to  the 
second  count,  and  paid  the  money  into  court, 
which  the  plaintiff  took  out  before  trial,  and 
still  proceeded  :  the  court  held,  that  this  was  no 
case  IfSt  a  nonsuit,  upon  the  ground  of  such 
acceptance  of  the  single  rent  being  a  waiver  of 
the  plaintiff's  right  to  proceed  for  the  double 
value  ;  but  that  the  case  ought  to  have  gone  to 
the  jury  :  and  that  the  plaintiff's  going  on  with 
the  action,  after  taking  the  single  rent  out  of 
court,  was  evidence  to  shew  that  he  did  not 
mean  to  waive  his  claim  for  the  double  value, 
but  to  make  it  pro  tanto.  Byal  v.  Bieh,  ID 
East,  48. 

It  is  not  necessary,  in  order  that  the  tenant 
may  avail  himself  of  a  waiver  of  the  double 
value  on  the  part  of  the  landlord,  that  such 
waiver  should  be  specially  pleaded.  Bawlinson 
V.  Marriott,  16  L.  T.  207. 

In  what  Conrt.] — ^An  action  for  double  value 
may  be  brought  in  a  coun^  court.  Wickham 
V.  Lee,  12  Q.  R.  621  ;  18  L.  J.,  Q.  R.  21  ;  12  Jur. 
628.' 

Estimation  of  Value.] — ^An  owner  of  a  woollen 
mill  and  steam-engine,  let  a  room  in  the  mill, 
together  with  a  supply  of  power  from  the  steam- 
engine  by  means  of  a  revolving  shaft  in  the 
room  : — Held,  in  an  action  against  the  tenant, 
for  holding  over  after  the  expiration  of  a  notice 
to  quit,  ihkt,  in  estimating  the  double  value,  the 

3  A 


1448 


LANDLORD    AND    TENANT— ife»«. 


1444 


yalae  of  the  power  supplied  oould  not  be  in- 
claded.     BoHmon  ▼.  Learoyd^  7  M.  ^  W.  48. 

14.  By  WAT  OF  Penalty. 

For  PlongluBg  up  Pasture  Land,  ete.]— Upon 
a  covenant  not  to  plough  up  any  ancient  meadow, 
andf  if  the  tenant  does,  to  pay  an  additional 
yearly  rent  per  acre  : — Held,  that  the  increased 
rent  was  not  a  penalty,  but  a  liquidated  satisfac- 
tion fixed  and  agreed  upon  by  the  parties  ;  and 
therefore  a  court  of  equity  ought  not  to  interpose 
in  an  action  brought  for  the  recovery  of  it. 
Rolfe  V.  Peterson,  2  Bro.  P.  C.  436. 

Reservation  of  bl,  per  acre  during  the  last 
twenty  years  of  a  term  for  eveiy  acre  of  meadow 
thereby  demised,  which  the  tenant  should  plough, 
dig,  ear,  break  up,  or  convert  into  tillage  during 
the  last  twenty  years  of  the  term,  and  so  after 
that  rate  for,  any  greater  or  less  quantity  than 
an  acre,  or  less  term  than  a  y^r.  The  rent  is 
due  in  the  last  twenty  years  if  the  land  is  then 
ploughed^  whether  it  was  first  ploughed  within 
the  last  twenty  years  or  before ;  and  the  rent 
continues  payable  during  the  twenty  years, 
though  the  land  is  again  laid  down  to  permanent 
grass.  Bireh  v.  Stephenson,  3  Taunt.  469.  And 
see  Howell  v.  Richards,  11  East,  633. 

In  an  action  of  covenant  by  lessor  against 
lessee,  on  a  lease  reserving  an  increased  rent  for 
every  acre  of  certain  lands  converted  into 
tillage ;  the  jury  having  given  damages  for  the 
actual  injury  sustained  instead  of  the  increased 
rent,  the  court  granted  the  plaintiif  a  new  trial, 
although  it  was  urged  that  the  verdict  was  con- 
sistent with  justice,  the  judg^  having  expressly 
directed  the  jury  to  find  damages  to  the  amount  of 
the  increased  rent ;  and  it  was  granted  without 
payment  of  costs.  Farrant  v.  Olmius,  3  B.  &  A. 
692. 

A  lease  granted  by  virtue  of  a  power,  enabling 
a  tenant  for  life  to  make  leases  without  impeach- 
ment of  waste,  contained  a  proviso,  that  the 
tenant  should  pay  a  further  rent  of  lOl.  per  acre 
for  ploughing  up  pasture  land,  or  for  managing 
the  farm  contrary  to  the  covenants.  In  an 
action  to  recover  the  penalty,  a  motion  in  arrest 
of  judgment,  on  the  ground  that  this  amounted 
to  a  licence  to  commit  waste,  was  disallowed. 
JBringloe  v.  Ooodson,  8  Scott,  71  ;  6  Bing.  N.  C. 
738  ;  1  Am.  322. 

Action  on  an  indenture,  whereby  the  tenant 
covenanted  to  pay  the  rent  of  601.  half-yearly, 
and,  over  and  above  the  reserved  rent,  the 
further  yearly  rent  of  5Z.  for  every  acre  of  the 
demised  premises  which  the  defendant  should 
convert  into  tillage,  over  and  above  one-third 
partthereol  Breach  assigned  for  over-tillage, 
whereby  the  defendant  became  liable  to  pay 
75/.  additional  rent.  Pleas,  first,  that  the 
plaintiff,  with  a  full  knowledge  of  the  supposed 
breaches  of  covenant,  accepted  and  received 
from  the  defendant  262.  as  and  for  all  the  rent 
due  in  respect  of  the  premises,  up  to  and  in- 
<;lu8ive,  &c.  (covering  the  time  alleged  in  the 
breach),  without  demanding  or  requiring  the 
payment  of  such  penalty  or  e^ditional  rent,  and 
thereby  then  and  there  waived,  gave  up,  and 
dispensed  with  his  right  to  receive  or  recover 
any  nomine  pcense,  or  penalty,  or  such  additional 
rent;  and,  secondly,  that  the  plaintiff,  with  a 
full  knowledge,  waived,  gave  up,  and  dispensed 
with  all  claim  or  right  on  his  part  to  receive, 
recover,  or  to  be  paid  such  penalty,  nomine 


poenae,  or  additional  rent: — ^Held,  that  both 
pleas  were  insufficient.  Denton  v.  Richmond,  1 
C.  &  M.  734 ;  3  Tyr.  630. 

A  lease  contained  covenants  by  the  lessee  to 
pay  an  increased  rent  of  201.  for  every  acre 
which  he  should  plough  up  over  and  above  one- 
third  part  of  the  demised  lands ;  and  also  that, 
in  case  he  should  plough  up  one-third,  or  greater 
or  less  part,  he  should  lay  down  the  same  with 
clover  or  grass  seeds.  The  lessee  ploughed  more 
than  one-third,  paid  the  increased  rent  for  it, 
and  then  laid  it  down  in  pasture : — Held,  that 
upon  the  construction  of  both  the  covenants 
taken  together,  the  increased  rent  ceased  to 
accrue  from  the  time  that  the  ploughed  land 
had  been  restored  to  pasture.  Domvile  v.  Forde, 
7  It.  R.,  C.  L.  634. 

A  declaration  on  an  indenture  stated,  that  the 
plaintiff  demised  to  the  defendant  a  &rm  for 
ninety-nine  years,  at  a  yearly  rent  of  100/. ;  and 
also  yielding  and  paying  unto  the  plaintiff,  upon 
the  days  of  payment  of  the  yearly  rent  first  re- 
served, over  and  above  the  same  rent,  a  further 
yearly  rent  or  sum,  according  to  the  rate  of  202. 
the  acre,  of  any  grazing  or  mowing  land  which 
the  defendant  should  cause  to  be  ploughed  or 
used  in  tillage  without  the  consent  of  the 
plaintiff ;  and  also  yielding  and  paying  unto  the 
plaintiff,  upon  the  days  of  payment  of  the 
yearly  rent  first  named,  over  and  above  the  rent 
so  reserved,  according  to  the  rate  of  201.  the  acre 
of  any  of  the  land  which  the  defendant  should 
underlet,  or  upon  which  he  should  sow  potatoes, 
or  from  which  he  should  take  more  than  three 
crops  of  com  or  grain  in  any  one  course  of  tillage, 
or  from  which  should  be  taken  a  second  or  other 
crop  of  wheat  without  making  a  clean  summer 
fallow,  or  from  which  should  be  taJcen  a  third 
crop  in  any  one  course  of  tillage,  without  seeding 
down  the  same.  "  The  seversd  eventual  or  con- 
tingent rents,  if  any  such  should  become  due,  to 
be  additional  to  the  first-mentioned  rent,  and  to 
be  paid  and  payable  half-yearly,  by  equal 
portions,  and  the  first  payment  to  become  due 
and  be  made  at  that  day  of  payment  of  the 
first-mentioned  rent  which  should  first  or  next 
happen  after  such  eventual  or  contingent  rent 
should  be  incurred,  and  to  continue  payable 
from  thenceforth  during  all  the  residue  of  the 
term  created."  A  breach,  that  the  defendant,  in 
three  successive  years  and  in  one  course  of  tillage, 
to  wit,  1843, 1844,  and  1845,  took  three  succes- 
sive crops  of  com,  to  wit,  of  oats,  and  did  not 
seed  down,  whereby  he  became  liable  to  pay  a 
certain  other  yearly  rent  of  125/. ;  and  although 
one  half-yearly  payment  of  the  rent  had  become 
due — viz.,  on  tne  26th  March,  1845,  yet  the 
defendant  had  not  paid  the  same.  Another 
breach,  that  although  two  other  half-yearly  pay- 
ments of  the  rent  had  become  due — ^viz.,  on  the 
29th  September,  1845,  and  the  26th  l£arch,  1846, 
yet  defendant  had  not  paid  the  same.  Upon  the 
production  of  the  lease  at  the  trial,  it  appeared, 
that  in  addition  to  the  reddendum  as  set  out  in 
the  declaration,  it  contain^  the  following : — 
"And  also  yielding  and  paying  unto  plaintiff, 
upon  the  days  for  payment  of  the  rent  first  re- 
served, over  and  above  the  same  rent,  the  further 
yearly  rent  or  sum  of  201.  the  acre  of  land  which 
should  be  mowed,  unless  the  defendant  should 
once  at  the  least  in  every  three  years  bring 
thereon  sufficient  manure : — Held,  that  the 
variance  could  not  be  taken  advantage  of  on  a 
plea  of  non  est  factum.    Bowers  T.  Mxon  (in 
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rent,  to  be  recovered  by  distress  or  otherwise  as 
the  reserved  rent  was  recoverable  bj  law  as 
between  landlord  and  tenant: — Held,  that  the 
additional  rent  was  not  a  penalty.  Wright  v. 
Tracey,  7  Jr.  R.,  C.  L.  134. 


error^,  13  Jur.  334--Ex.  Ch. ;  S.  C,  in  court 
below,  12  Q.  B.  568,  n. ;  18  L.  J.,  Q.  B.  35. 

Held,  also,  that  the  defendant  was  liable  to 
the  contingent  rent  reserved  in  the^third  branch 
of  the  reddendum  for  taking  three  successive 
crops  of  oats  without  seeding  down.    lb. 

In  a  subsequent  action  to  recover  the  half- 
yearly  payments  due  on  the  29th  September, 
1846,  and  the  25th  March,  1847,  the  declaration 
was  as  before  : — Held,  that  the  sums  reserved  in 
the  third  clause  of  the  reddendum  were  payable 
as  rent  annually  during  the  residue  of  the  term, 
and  not  as  a  penalty  on  the  occurrence  of  every 
breach  of  the  covenant.  lb.  See  alto  cases^ 
jpostf  XV.  7. 

Using   Land   as   Baoe-eonrse.] — In   a 

lease  of  land,  the  lessee,  in  addition  to  a  re- 
served rent,  covenanted  to  pay  a  penal  rent  for 
pasture  land  broken  up.  or  "  used  or  converted 
to  any  other  use  than  for  meadow  land  : " — 
Quaere,  whether  using  the  land  as  a  race-course 
And  ground  for  training  horses  was  a  breach  of 
the  covenant :  at  all  events,  the  question  is  one 
for  a  jury,  and  not  determinable  by  the  court  on 
demurrer.  Aldridgd  v.  Howard,  5  Scott,  N.  R. 
«23  ;  4  M.  3c  G.  921. 

For  Braaeh  of  othor  Fanning  Covenants.] — 
A  lease  contained  a  stipulation,  that,  for  every 
acre,  and  so  on  in  proportion  for  a  less  quantity 
of  the  land  which  the  lessee  should  suffer  to  be 
occupied  by  any  other  person  without  the  consent 
of  the  landlord,  an  additional  rent  should  be 
paid.  The  tenant  undertook  to  use,  occupy, 
dress,  and  manure  the  land  according  to  the 
•custom  of  the  country.  The  tenant,  without  the 
consent  of  the  landlord,  suffered  other  persons 
to  use  small  pcartions  of  the  land  for  the  purpose 
of  raising  a  potato  crop.  It  was  proved  to  be 
the  custom  ox  the  country  for  farmers  to  pursue 
that  course  : — Held,  that  the  landlord  was  en- 
titled to  the  additional  rent,  this  being  an 
^occupation  by  other  persons.  Qreen»lade  v. 
Tapseottj  1  C,  M.  &  R.  55  ;  4  Tyr.  666. 

A  &rm  and  lands  were  demised  to  a  tenant  at 
a  yearly  rent,  and  also  under  and  subject  to 
certain  yearly  payments  in  case  the  tenant 
should  not  crop,  manure,  and  manage  the  farm 
in  manner  therein  specified  and  covenanted ; 
and  also,  in  case  the  tenant,  in  the  last  three 
years  of  the  term,  should  sow  more  than  seventy 
jbcres  of  clover  in  one  year,  the  additional  rent 
of  10^.  an  acre,  for  every  acre  above  seventy 
acres,  for  the  remainder  of  the  term  : — Held, 
that  the  additional  rents  were  in  the  nature  of 
liquidated  dam^^,  and  not  of  penalties.  Jonet 
V.  Green,  3  Y.  &  J.  298. 

Covenant  not  to  nse  as  PabUo-honse.] — A 
lease  contained  a  covenant  that  a  house,  to  be 
built  immediately  adjoining  the  house  in  which 
the  lessor  lived,  should  be  built  fit  for  a  private 
family,  under  a  penalty  of  10/.  yearly  additional 
rent,  unless  the  lessor  should  convert  his  house 
to  any  public  use  : — Held,  the  101.  a  year  rent 
was  a  penalty,  and  that  the  lessor  was  not 
restricted  to  suing  for  such  rent,  but  was  en- 
titled to  an  injunction  to  restrain  the  tenant*s 
converting  the  house  into  a  public-house.  Bray 
V.  Fogarty,  4  Ir.  R.,  Eq.  544. 

For  any  Breaoh.] — ^A  tenant  agrreed,  in  case  of 
breach  of  all  or  any  of  the  conditions  contained 
in  the  contract,  to  pay  an  additional  or  penal 


15.  Recovsbt  Back  bt  Tenant. 

If  A.,  who  is  tenant  for  life,  subject  to  forfei- 
ture, with  remainder  over  to  B.,  leasee  to  C.  for 
a  term,  and  afterwards,  apprehending  that  he 
has  foifeited,  acquiesces  in  B.'s  claiming  and 
receiving  the  rent  from  C. ;  his  executor  may, 
on  shewing  that  he  acquiesced  under  a  false 
apprehension,  recover  from  C.  the  amount  of  the 
rent  erroneously  paid  to  B.  Williams  v.  Bar' 
tholomew,  1  B.  &  P.  326. 

Where  a  tenant  pur  autre  vie  pays  rent  by 
mistake,  after  the  life  has  dropped,  he  may 
recover  back  the  rent,  as  money  had  and  received, 
such  action  not  being  brought  for  the  purpose 
of  trying  the  title  to  the  land.  Barber  v.  Brown, 
1  C.  B.,  N.  S.  121  ;  26  L.  J.,  C.  P.  41  ;  3  Jur., 
N.  S.  18. 


XI.    ACTIONS  FOR  USE  AND 
OCCUPATION. 

1.  Wlien  MatTitainable. 

a.  Express  or  Implied  Contract. 

b.  After  Change  in  Title,  1449. 

e.  Proof  of  Written  Contract,  1451. 
J.  Amount  of  Rent,  1458. 
e.  Proof  of  Occupation,  1454. 

2.  By  and  against  whom  Maintainable,  1457. 

3.  Pleadings,  1460. 

1.  When  Maintainablb. 
a.  Express  or  Implied  Contract. 

At  Common  Law.] — Debt  for  use  and  occupa- 
tion lies  at  common  law,  and  is  not  defeated  by 
proof  of  a  demise  (not  under  seal)  reserving  a 
certain  rent,  though  11  Geo.  2,  c  19,  s.  14,  is 
confined  to  "  an  action  upon  the  case."  6fibbon 
or  Gibson  v.  Kirk,  1  Q.  B.  850 ;  1  G.  &  D.  252  ; 
6  Jur.  99. 

InefTeetnal  Agreement  to  Demise.] — If  there 
is  an  agreement  by  deed  to  demise  a  house,  by 
words  not  amounting  to  an  actual  demise,  the 
party  may  maintain  an  action  for  use  and  occu- 
pation.   Elliott  V.  Rogers,  4  Esp.  59. 

When  under  Agreement.] — A.  agreed  with  B. 
to  take  a  lease  of  B.'s  iron  ore  at  R.  for  forty 
years,  at  a  certain  rent,  engaging  to  work  the 
several  veins  of  ironstone,  limestone,  &c.,  in  cer- 
tain stipulated  proportions ;  and  B.  agreed  to 
grant  saCh  lease : — Held,  that,  by  this  agreement, 
B.  took,  not  a  mere  licence,  but  a  right  consti- 
tuting a  hereditament,  in  respect  of  which  A 
might  sue  him  for  use  and  occupation.  Jones  v. 
Reynolds,  4  A.  &  E.  805  ;  6  N.  &  M.  441. 

A.  having  mortgaged  a  piece  of  land  to  the 
plaintiff,  a  railway  company  afterwards  occupied 
it  by  laying  rails  upon  it,  and  being  subsequently 
called  upon  by  the  plaintiff  for  compensation, 
negotiated  with  him  in  respect  thereof.  The 
plaintiff  had  never  been  in  possession  of  the  land, 
but  gave  notice  of  the  mortgage  to  the  company, 
and  brought  an  action  for  use  and  occupation. 
The  judge  directed  the  jury  that  the  plaintiff  was 

3  A  2 
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quarterly.  The  statement  then  set  forth  the 
covenants  in  the  lease  to  pay  rent,  repain, 
and  the  condition  for  re-entry  for  breach  of 
covenant ;  and  alleged  that  in  1870  the  defen- 
dant took  possession  of  and  had  since  occupied 
the  premises,  and  that  subsequently  he  had  be- 
come assignee  of  the  lease,  and  had  paid  rent  to 
the  plaintiff  in  accordance  with  the  terms  of  the 
lease  from  1870  to  March,  1874.  The  statement 
alleged  breaches  of  the  various  covenants,  and 
the  plaintiff  claimed  possession  of  the  premises^ 
lo7l,  10*.  for  arrears  of  rent  to  the  29th  Septem- 
ber, 1875,  or  for  use  and  occupation,  damages 
for  breaches  of  the  covenants  in  the  lease,  and 
mesne  profits  from  the  29th  September,  1875,  ta 
the  date  of  recovery  of  possession.  The  defen- 
dant in  his  statement  of  defence  denied  that  he 
was  assignee  of  the  lease,  or  that  it  ever  became 
vested  in  him,  or  that  he  had  broken  the  cove- 
nants in  the  lease.  He  admitted  that  the  lease 
had  been  avoided,  and  that  the  plaintiff  was 
entitled  to  possession  of  the  premises ;  he  also 
admitted  that  he  was  in  possession  up  to  the 
20th  September,  1875,  but  alleged  that  he  ceased 
to  have  possession  from  that  date,  and  he  paid 
25Z.  into  court  to  answer  the  plaintiff's  claim  in 
respect  of  mesne  profits ; — Held,  that  the  facts 
as  set  out  in  the  pleadings  did  not  support  the 
claim  made  by  the  plaintiff  upon  the  defendant 
for  use  and  occupation  of  the  premises  up  to  the 
29th  September,  1875,  and  that  the  plaintiff  was 
not  entitled  to  sign  judgment  for  the  amount  he 
claimed  in  respect  of  such  use  and  occupation. 
ffanmer  QLard)  v.  Flight,  36  L.  T.  279— C.  A. 
Reversing  35  L.  T.  127. 

A.  entered  on,  and  enjoyed  for  a  time,  a  shoot- 
ing belonging  to  B.,  in  the  expectation  that  a 
lease  would  be  executed.  They  could  not  come 
to  terms,  no  lease  was  signed,  and  at  the  end  of 
six  weeks  A.  left,  and  refused  to  pay  any  rent : 
— Held,  that,  although  there  was  no  agreement, 
yet  A.  was  liable  in  an  action  for  use  and  occu- 
pation, inasmuch  as  he  had  enjoyed  the  benefi- 
cial occupation  of  thepremises.  Datoes  v.  Doto^ 
ling,  31  L.  T.  65  ;  22  W.  R.  770. 

An  action  maybe  maintained  for  use  and  occu- 
pation, if  a  party  holds  premises  under  a  contract 
or  an  agreement,  and  actual  occupation  is  not 
necessary.  Pinero  v.  Judson,  3  M.  &  P.  497  ;  6 
Ring.  206. 

But  a  tenant  who  agrees  to  take  famished 
lodgings,  but  does  not  enter,  is  not  liable  for 
use  and  occupation.  Edge  v.  Strafford,  1  0.  ft  J. 
391. 

See  also  cases,  post,  1454. 


in  a  condition  to  waive  the  trespass  in  respect  of 
the  occupation  of  the  land  by  the  company,  and 
to  bring  an  action  for  use  and  occupation  : — 
Held,  that  there  was  evidence  of  the  company 
having  held  the  land  on  the  terms  of  paying  for 
it.  !Ar7ier  v.  Cameron's  Hailway  Compajiy,  5 
Ex.  932  ;  20  L.  J.,  Ex.  71. 

A.  entered  into  an  agreement  in  writing,  with 
B.,  to  take  premises  at  a  yearly  rent;  the 
premises  to  be  put  into  repair  by  B.,  and  the 
rent  not  to  be  payable  until  the  repairs  were 
completed.  A.  by  his  tenant  occupied  the 
premises  for  six  months,  and  then  quitted,  the 
stipulated  repairs  not  having  been  done  : — Held, 
that  B.  was  entitled  to  maintain  an  action  as 
upon  an  implied  agreement  to  pay  so  much  as 
the  occupation  might  be  reasonably  worth. 
Smith  v.  Eldridge,  15  C.  B.  236  ;  2  C.  L.  B.  856. 

Wlien  Contract  will  not  be  implied.] — Copy- 
hold lands  were  demised  to  the  plaintiffs,  in 
trust,  for  F.  for  life,  but  the  plaintiffs  were  never 
admitted  to  the  copyhold.  At  the  time  of  the 
death  of  the  testator  the  lands  were  in  possession 
of  the  defendant,  to  whom  F.,  with  the  assent 
of  one  of  the  plaintiffs,  afterwards  relet  them  in 
her  own  name.  The  plaintiffs  then  gave  notice 
to  the  defendant  to  pay  the  rent  to  them  : — 
Held,  that  an  action  for  use  and  occupation 
would  not  lie  by  the  plaintiffs  against  the  defen- 
dant, because  no  contract  could  be  implied  be- 
tween them,  there  having  been  an  existing 
contract  between  the  defendant  and  F.,  and  the 
occupation  having  been  by  permission  of  F. 
Churchward  v.  Ford,  2  H.  &  N.  446  ;  26  L.  J., 
Ex.  354. 

Keeeisity  of  Actual  Ooonpation.]>^Where  there 
has  been  an  actual  enjoyment,  an  action  for  use 
and  occupation  lies  in  respect  of  incorporeal 
hereditaments.  Bird  v.  Higginson,  4  N.  &  M. 
505  ;  1  H.  &  W.  61  ;  2  A.  &  E.  696.  Affirmed  (in 
error'),  6  A.  &  E.  824. 

After  a  recovery  of  possession  of  the  premises 
by  ejectment,  the  plaintiff  may  maintain  use  and 
occupation  for  the  rent  to  the  time  of  the  demise, 
but  not  after.  Doe  d.  Batten  v.  Cheney,  Cowp. 
246. 

A.  and  B.  being  entitled  to  copyhold  premises 
in  shares,  B.  demised  the  whole  to  the  defendant 
in  his  own  name  by  a  lease  in  writing  (not  under 
seal)  for  one  year,  at  a  rent  payable  half-yearly ; 
and  B.  agreed  for  himself,  his  heirs,  executors, 
and  assigns,  with  the  defendant,  that  he  should 
peaceably  hold  the  premises.  Before  the  fiist 
half-year's  rent  became  due,  B.  surrendered  his 
interest  to  A.,  of  which  the  defendant  had  notice, 
and  afterwards  paid  that  rent  to  an  agent  em- 
ployed by  A.  [and  B.  In  an  action  for  use  and 
occupation  by  A.  to  recover  the  last  half-year's 
rent : — Held,  that  the  occupation  of  the  defen- 
dant having  become  in  point  of  law  an  occupa- 
tion by  the  permission  of  A.,  as  soon  as  nis 
interest  accrued,  the  action  was  maintainable. 
Standen  v.  Christmas,  10  Q.  B.  135  ;  16  L.  J., 
Q.  B.  265  ;  11  Jur.  694. 

The  action  does  not  lie  where  there  has  not 
been  an  actual  entry  by  the  lessee.  Loxoc  v. 
Moss,  5  Ex.  553  ;  19  L.  J.,  Ex.  318. 

A  plaintiff  alleged  by  his  statement  of  claim 
that  he  was  owner  in  fee  of  premises  which  he 
had,  on  the  26th  September,  1859,  leased  to  M. 
for  thirty-one  years  from  the  26th  December 
then  next,  at  a  yearly  rent  of  1052.,  payable 


Between  Leasee  and  Under-leaaee.] — ^A.  beings 
tenant  of  B.  of  a  house,  sublet  it  to  C,  and 
afterwards  B.  told  A.  that  he  had  no  objection 
to  accepting  C.  as  tenant,  but  that  he  would  not 
exonerate  A.  from  the  rent : — Held,  that  as  Bw 
still  held  A.  liable  for  the  rent.  A.  might  sue  C. 
for  the  rent,  as  due  from  C.  to  him.  Dawson  t. 
Lamh,  3  C.  &  E.  269. 

Where  a  party  entitled  to  a  term  in  land  de- 
mises the  land  to  another  at  a  weekly  rent  for 
the  whole  of  such  term,  and  it  is  the  intention  of 
the  two  to  create  the  relation  of  landlord  and 
tenant,  use  and  occupation  may  be  brought  for 
the  whole  of  such  term,  although  the  lessee  has 
given  a  week's  notice  to  quit  before  the  expira- 
tion of  the  term,  and  Las  qnitted  accordingly. 
Pollcek  V.  Stacey,  9  Q.  B.  1033  ;  16  L.  J.,  Q.  B. 
133  ;  U  Jur.  26?C 
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What  flQi&oieiit  Evidence  of,  to  go  to  Jury.] — 
A  lease  of  premises  from  the  plaintiff  to  P.,  con- 
taining the  usual  words  **  signed,  sealed  and 
delivered,"  was  executed  by  both  parties,  pur- 
suant to  a  previous  agreement  to  let,  in  which 
the  rent  was  stated  to  be  65Z.,  and  by  which  it 
was  agreed  that  P.  should  pay  100/.  for  the 
plaintiffs  goodwill  and  fixtures,  and  that  the 
lease  should  not  be  delivered,  but  remain  in  the 
plaintiff^s  possession  until  the  whole  of  the  lOOZ. 
was  paid.  P.  paid  50/.  and  entered  into  posses- 
sion, and  earned  on  his  business,  the  plaintiff 
keeping  possession  of  the  lease.  P.  became 
bankrupt  without  paying  the  remaining  55/., 
the  lease  remaining  with  the  plaintiff.  The  de- 
fendant became  assignee  in  bankruptcy  : — Held 
^the  defendant  having  accepted  the  tenancy), 
that  the  evidence  warranted  the  jury  in  finding 
that  there  had  been  no  delivery  of  the  deed  so  as 
to  operate  as  a  lease,  and  that  until  the  payment 
of  the  remaining  55/.  only  a  tenancy  from  year 
to  year  existed,  and,  therefore,  that  the  defen- 
dant was  liable  for  rent  in  an  action  for  use  and 
occupation.  Ortdgen  v.  Bestettj  6  El.  k  Bl  986 ; 
26  L.  J.,  Q.  B.  36  ;  3  Jur.,  N.  S.  212. 

The  defendant  and  his  predecessors  in  estate 
had  paid  to  the  plaintifEs  and  their  predecessors, 
overseers  of  the  poor  of  a  township,  an  annual 
sum  of  6/.  14^.  8^.,  expressed  to  be  for  rent  for 
common  lands.  It  was  admitted  that  the  defen- 
dant was  in  possession  of  the  lands  out  of  which 
tlie  rent  issued,  but  they  were  not  identified,  and 
no  evidence  was  given  of  their  extent  or  value. 
The  defendant  would  not  produce  his  deeds : — 
Held,  that  there  was  evidence  on  which  a  jury 
might  find  for  the  plaintiff  on  a  count  for  use 
and  occupation.  Hardon  v.  Ue^kethy  d  H.  &  N. 
176  ;  28  L.  J.,  Ex.  137. 

The  defendant  agreed  to  rent  a  house,  the 
landlord  to  put  it  in  repair  before  the  tenancy 
should  commence.  While  the  men  employed  by 
the  landlord  were  at  work,  the  defendant  went 
on  the  premises  and  gave -them  some  directions 
as  to  the  colour  of  the  staircase : — Held,  no  evi- 
dence of  an' entry  such  as  would  support  an 
action  for  use  and  occupation.  Towne  v.  D'Hein' 
rich,  13  C.  B.  892  ;  1  C.  L.  R.  335  ;  22  L.  J.,  C.  P. 
219;  17  Jur.  1102. 

After  Kotiee  to  Quit.]— Notice  to  quit  was 
given,  and  it  expired  at  Lady-day,  1840 ;  the 
tenant  held  on  till  Lady-day,  1841 ;  but  since 
the  former  period  there  had  been  no  payment  of 
lent,  nor  any  other  overt  act  to  shew  that  a  new 
tenancy  was  created.  The  landlord  distrained 
for  rent  due  at  Lady-day,  1841  : — Held,  that  the 
distress  was  not  justifiable.  The  landlord  ought 
to  have  sued  for  use  and  occupation.  Alford  v. 
Viehery,  Car.  &  M.^80. 

b.  After  Chaiiflre  in  Title. 

By  Chrantee  of  Annuity.]-— An  action  for  use 
and  occupation  may  be  maintained  by  a  grantee 
of  an  annuity,  after  a  recovery  in  ejectment 
against  a  tenant  who  was  in  possession  under  a 
demise  from  year  to  year,  for  ail  rent  in  his  hands 
at  the  time  of  notice  by  the  grantee,  and  down  to 
the  day  of  the  demise  in  the  ejectment,  but  not 
afterwards.    Birch  v.  Wright,  1  T.  R.  378. 

By  Assignee  of  Equity  of  Bedemptlon.]  — 
Premises  came  into  the  defendant's  possession 
through  J.   S.,  who   afterwards  mortgaged  to 


W.  S.,  and  assigned  the  equity  of  redemption  to 
the  plaintiff : — Held,  that  he  could  only  recover 
rent  from  the  time  when  he  acquired  the  legal 
estate  from  W.  S.  Cobh  v.  CJarpenier^  2  Gamp. 
13,  n. 

By  TmsteeB.] — An  action  for  use  and  occupa- 
tion is  maintainable  without  attornment,  under 
4  &  5  Anne,  c.  16,  ss.  9, 10,  by  the  trustees  of  one 
whose  title  the  tenant  had  notice  of  before  he 
paid  over  his  rent  to  his  original  landlord, 
though  tl)e  tenant  had  no  notice  of  tbe  legal 
title  being  in  the  plaintiffs  on  the  record. 
Lumley  v.  Hodgson,  16  East,*  99. 

Agreement  for  Lease  by  HuBbaad— Beftisal  of 
Wife  to  ezeente.] — ^Where  a  house  was  devised 
to  a  trustee,  in  trust  for  a  devisee,  for  her  sole 
and  absolute  use,  and  she  afterwards  married  B., 
who  let  part  of  it,  under  a  written  agreement 
signed  by  himself  only,  to  the  defendant,  as  a 
yearly  tenant,  and  afterwards  granted  a  lease 
for  years  of  the  whole  of  the  house  to  the  plain- 
tiff, which  the  wife  refused  to  execute,  although 
she  was  named  therein  ;  and  the  defendant  had 
notice  of  the  lease,  and  was  required  to  pay  any 
rent  that  might  subsequently  accrue  to  the 
plaintiff : — Held,  that  the  defendant  was  liable 
to  the  plaintiff,  and  that  he  could  not  impeach 
his  title,  as  he  must  be  taken  to  stand  in  the 
same  situation  as  B.,  whose  title  as  landlord  the 
defendant  had  acknowledged,  by  occu^ng  and 
enjoying  the  premises  under  him.  Juennie  v. 
Robinson^  7  Moore,  539  ;  1  Bing.  147. 

Person  oeonpyiag  in  place  of  original  Tenant.] 
— ^Where  premises  had  been  let  to  B.  for  a  term 
determinable  by  a  notice  to  quit,  and,  pending 
such  term,  C.  applied  to  A.,  the  landlord,  for 
leave  to  become  the  tenant  instead  of  B.,  and, 
upon  A.'s  consenting,  agreed  to  stand  in  B.'s 
place,  and  offered  to  pay  rent : —  Held,  that 
(though  B.'s  term  had  not  been  determined 
either  by  a  notice  to  quit,  or  a  surrender  in 
writing)  A.  might  maintain  an  action  for  use  and 
occupation  against  C,  and  that  the  latter  could 
not  set  up  B.'s  title  in  defence  to  that  action. 
Phipps  V.  Sculthorpe^  1  B.  &  A.  50. 

Estoppel.] — The  plaintiff  came  into  occupation 
under  one  who  had  paid  rent  upon  a  distress  by 
the  defendant : — Held,  that,  after  proof  of  this 
fact,  the  plaintiff  was  estopped  from  disputing 
the  defendant's  title  to  the  rent,  notwithstanding 
the  defendant  inadvertently  put  in  evidence  a 
document  which  shewed  that  the  plaintiff's  pre- 
decessor occupied  under  a  lease  to  which  the 
defendant  was  in  law  a  stranger.  Cooper  v. 
Blandy,  1  Birig.  N.  C.  45. 

Where  the  defendant  has  come  in  under  the 
plaintiff,  he  cannot  shew  that  his  title  has  ex- 
pired, unless  he  solemnly  renounced  the  plain- 
tiff's title  at  the  time,  and  commenced  a  fresh 
holding  under  another  person.  BalU  v.  West- 
wood,  2  Camp.  11. 

Other  eases.]— The  father  of  the  plaintiff  died 
seised  of  a  copyhold  tenement  of  a  manor,  in 
which  there  was  a  custom  for  widowhood ;  his 
widow  occupied  after  his  death,  and  the  defen* 
dant  having  married  her  daughter,  remained  in 
possession  after  her  death -.—Held,  that  the 
plaintiff  might  maintain  an  action  for  use  and 
occupation  against  the  defendant.     Hellier  v. 
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A  witness  for  the  plaintiff  having  stated  that 
he  had  never  heard  of  an  agreement  in  writing 
respecting  the  board  and  lodging,  the  agreement 
was  put  into  his  hands,  and  he  was  asked  by  the 
defendant  whether  he  had  seen  an  agreement 
respecting  the  subject-matter  of  the  action ;  he 
replied,  "  Never  before  I  came  into  court : " — 
Held,  that  the  defendant,  if  he  wished  the  agree- 
ment read,  must  put  it  in  as  his  own  evidence. 
Keys  V.  Harwood,  2  C.  B.  905  ;  15  L.  J.,  C.  P.  207. 

One  of  the  plaintiff's  witnesses,  on  cross-exa- 
mination, said  that  he  had  heard  from  the  plain- 
tiff's attorney  that  there  was  an  agreement  in 
writing : — Held,  no  evidence  of  the  existence  of 
an  agreement,  so. as  to  render  its  production  by 
the  plaintiff  necessary.  Watson  v.  Xinjf^  3  C.  B. 
608, 


Silcoxj  19  L.  J.,  Q.  B.  295  ;  14  Jur.  573.  See 
Mlnndell  v.  Drummond,  14  Jur^  573,  n. 

By  indenture  of  lease,  dated  the  26th  June, 
1810,  between  A.  (the  father  of  the  plaintiff) 
and  B.  (the  father  of  the  defendant),  reciting  a 
former  lease  of  the  27th  July,  1810,  between 
S.  and  M.  his  wife,  and  A.,  which  recited  that 
M.  was  entitled  to  a  moiety  of  lands  in  West 
Fen,  and  two-thirds  for  life,  or  for  some  other 
estate  of  freehold,  and  that  A.  was  entitled  to 
the  other  moiety  and  the  other  third  part  re- 
spectively, or  some  other  share  of  the  same  lands, 
for  some  estate  of  freehold,  and  by  which  S.  and 
M.  his  wife  demised  the  moiety  and  two-third 
parts  respectively  of  M.  to  A.,  for  forty  years, 
from  the  5th  of  April,  1801 ;  A.  demised  to  B. 
the  lands  of  which  M.  was,  by  the  recital  in  the 
lease  of  1801,  said  to  be  entitled  to  two- thirds, 
and  himself,  A.,  to  one-third  (of  the  lands  in 
West  Fen),  for  the  remainder  of  the  term  of 
forty  years,  except  the  last  ten  days.  A.  died  in 
1813,  and  B.  in  1818,  leaving  the  plaintiff  and 
the  defendant  their  respective  representatives. 
The  defendant  continued  in  the  occupation  of 
the  lands  in  West  Fen  to  the  time  of  the  trial, 
he  and  his  father  having  regularly  paid  rent  to 
the  plaintiff  and  his  father  to  Lady-day,  1841, 
when  the  lease  of  1801  expired : — Held,  that  the 
recital  in  the  lease  of  1801  was  prim&  facie  evi- 
dence that  A.  was  entitled  to  one-third  of  the 
lands  in  West  Fen  in  fee,  and  that  the  plaintiff 
had  a  right  to  treat  the  defendant  as  a  tenant  at 
sufferance  of  sudi  undivided  third  part,  for  the 
period  during  which  he  held  on  after  the  expira- 
tion of  the  lease,  and  to  sue  him  for  use  and 
occupation  in  respect  thereof.  JBayley  v. 
Bradley,  6  C.  B.  396  ;  16  L.  J.,  C.  P.  206. 

A.  being  in  possession  of  premises  nnder  a 
lease  from  two  trustees,  for  a  term  which  had 
expired,  a  new  lease  was  granted  for  a  further 
term,  but  was  executed  by  one  of  the  trustees 
only.  A.  paid  the  rent  to  both  trustees,  until 
one  of  them  died ;  and  for  the  rent  due  after  his 
death  the  other  trustee  brought  an  action  for 
use  and  occupation  against  A. : — Held,  that  he 
might  maintain  the  action  in  his  own  right, 
and  was  not  bound  to  sue  as  surviving  trustee. 
Wheatley  v.  JBoyd,  7  Ex.  20 ;  21  L.  J.,  Ex.  39. 

o.  Proof  of  Written  Contraot. 

Prodnotion.] — Where  premises  have  been  de- 
mised by  an  agreement  in  writing,  but  not  on 
stamped  paper,  the  plaintiff  is  bound  to  give  the 
writing  in  evidence  ;  and  if  not  stamped  at  the 
trial,  he  will  be  nonsuited,  and  will  not  be  allowed 
to  go  for  use  and  occupation  generally.  Brewer 
V.  Palmer,  3  Esp.  213. 

Unless  the  evidence  given  by  the  plaintiff  in 
support  of  his  case  does  not  disclose  the  existence 
of  such  an  agreement.  IVy  v.  Chapman,  5  D. 
P.  C.  265. 

A  defendant  cannot  shew,  by  the  cross-exami- 
nation of  the  plaintiff's  witnesses,  that  the  pre- 
mises are  held  under  a  written  agreement,  but 
if  it  afterwards  appears  by  the  evidence  of  the 
defendant's  witnesses  that  the  premises  are  so 
held,  the  plaintiff  is  not  bound  to  put  in  the 
written  agreement.  Marston  v.  Dean,  7  C.  &  P. 
13. 

In  an  action  for  rent  of  land  verbally  let  on 
the  same  terms  as  the  former  tenant's  lease, 
such  lease  must  be  produced,  properly  stamped. 
S^rner  v.  Power,  7  B.  &  C.  625  ;  1  M.  &  M.  131. 


Memorandum — Unaeeepted  ProposaL] — 

Where,  on  the  letting  of  land  to  a  tenant,  a 
memorandum  was  drawn  up,  the  terms  of  which 
were,  that  he  should  on  a  future  day  bring  a 
surety  and  sign  the  agreement,  neither  of  _which 
he  ever  did  : — Held,  that  the  memorandum  waa 
a  mere  unaccepted  proposal,  and  need  not  be  pro- 
duced, but  that  the  terms  of  the  letting  might  be 
proved  by  parol  evidence.  Doe  d.  Bingham  v, 
CartwHght,  3  B.  &  A.  326. 

«— *  Unstamped  Agreement! — ^Where  a  wit- 
ness deposed  that  the  settled  oraft  of  a  lease 
was  the  final  agreement  between  the  parties,  for 
one  of  whom  he  acted  as  agent : — Held,  that  an 
unstamped  memorandum,  written  afterwards  by 
himself,  but  not  signed  by  anybody,  was  admis- 
sible as  a  mere  proposal,  to  shew  that  the  settled 
draft  was  not  the  final  agreement  between  the 
parties.    Hawkins  v.  Warre,  5  D.  &  R.  512. 

A  company,  of  which  the  plaintiff  and  the  de- 
fendant were  directors,  occupied  a  house  belong- 
ing to  the  plaintiff.  A  draft  agreement,  prepared 
by  the  plaintiff's  attorney,  was  submitted  to  the 
solicitors  of  the  company,  and  by  them  approved 
and  returned ;  and,  at  a  subsequent  meeting  of 
the  directors,  a  resolution  was  made  empowering 
the  solicitors  to  sign  the  agreement  on  behalf  of 
the  company,  llie  agreement,  however,  waa 
never  executed.  In  an  action  for  use  and  occu- 
pation, the  plaintiff  offered  the  draft  in  evidence, 
not  as  an  agreement  binding  per  se  (it  being 
neither  dated,  stamped,  nor  signed),  but  to  shew 
that  the  occupation  was  to  be  by  the  other 
directors,  exclusive  of  himself  : — Held,  that  the 
draft  was  inadmissible  for  want  of  a  stamp, 
inasmuch  as  it  could  only  be  relied  on  as  proof 
of  the  special  agreement,  the  plaintiff's  position 
precluding  him  from  maintaining  an  action 
against  a  co-director  upon  an  implied  contract. 
Chadwick  v.  Clarke,  1  C.  B.  700. 

After  the  plaintiff  has  proved  by  witnesses  a 
case  of  implied  or  oral  contract,  he  cannot  be 
nonsuited  by  the  defendant's  producing  an  un- 
stamped written  instrument,  purporting  to  con- 
tain the  terms  of  contract.  Feilder  v.  Ray^ 
3  M.  &  P.  659  ;  6  Bing.  332  ;  4  C.  &  P.  61. 

Where  a  proposal  was  made  in  writing  by  A. 
to  let  a  piece  of  land  to  B.  on  certain  terms  con- 
tained in  a  written  agreement  between  B.  and  C, 
and  A.  afterwards  agreed  by  parol  that  B.  should 
have  the  lands  upon  the  terms  proposed  : — Held, 
in  an  action  for  a  breach  of  the  agreement,  that 
the  original  proposal  was  receivable  without  a 
stamp.  Brant  v.  Brown,  5  D.  jc  B.  582 ;  3  B. 
k  C.  665. 
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drawn  ap  between  them  for  a  term  of  five  jears. 
A.  was  let  into  possession  provisionally)  and  with 
a  view  to  the  intended  agreement.  When  the 
agreement  was  drawn  up,  A.  refused  to  sign  it ; 
A.  had  occupied  the  warehouse  for  ten  weeks. 
It  was  found  by  the  jury  that  A.  was  let  into 
possession  without  any  agreement,  and  provi- 
sonally  with  a  view  to  an  intended  agreement : — 
Held,  that  A.* was  liable  to  pay  B.  a  reasonable 
sum  for  the  time  he  occupied  the  warehouse. 
Coggan  y.  Warvoicher^  8  0.  &  E.  40. 


Parol  EvidexLee.1 — Parol  evidence  as  to  the 
party  to  whom  a  demise  has  been  made,  is  not 
admissible  where  the  agreement  for  the  demise 
was  in  writing.  Rex  v.  Hawdon,  3  M.  &  R.  426  ; 
8  B.  &  C.  708. 

Where  a  party  holds  land  under  a  written 
agreement,  parol  evidence  cannot  be  received  of 
the  fact  under  whom  he  came  into  possession. 
Doe  V.  Harvey,  8  Bing.  239  ;  1  M.  &  Scott,  374. 

In  an  action  by  landlord  against  tenant,  a 
witness  refreshing  his  memory  from  a  memo- 
randum, proved  a  parol  agreement  as  to  the 
terms  of  the  tenancy ;  and  that  the  plaintiff  at 
the  same  time  drew  up  a  memoranaum,  which 
was  read  over  and  assented  to  by  the  defendant, 
but  not  seen  or  signed  by  him : — Held,  that 
the  parol  evidence  was  admissible.  Tynohitt  v. 
Lambert,  3  P.  &  D.  676  ;  10  A.  &  B.  470.  See 
also  Preeton  v.  Merceau,  2  W.  Bl.  1249. 

d.  Amotmt  of  Sent. 

Beferenoe  to  Void  Lease.] — RecooiBe  may  be 
had  to  the  original  agreement,  though  void 
under  the  Statute  of  Frauds,  to  calcuktte  the 
amount  of  the  rent  due  on  such  agreement.  De 
Medina  v.  Poison,  Holt,  47. 

How  AsMMOd.] — ^A.  took  a  fann  under  an 
agreement  from  B.  that  A.  should  have  the  ex- 
clusive right  of  sporting  over  the  manor  in 
which  it  was  situate,  and  should  also  occupy 
certain  glebe  land  within  the  parish ;  A.  entered 
into  possession,  but  did  not  sign  the  agreement, 
and  it  appeared  that  B.  had  no  power  of  con- 
ferring the  right  of  sporting,  nor  could  he  pro- 
cure the  glebe  land : — Held,  that  evidence  was 
admissible  to  shew  the  annual  value  of  the  land 
without  such  right,  which  might  be  ascertained 
by  the  jury,  independently  of  the  amount  of  the 
rent  reserved  by  the  agreement.  TonUinson  v. 
Day,  5  Moore,  658  ;  2  B.  &  B.  680. 

A  tenant  of  premises  at  472.  a  year  received 
notice  to  quit ;  and  the  landlord  agreed  with 
another  party  for  a  holding,  to  commence  on  the 
expiration  of  the  current  term,  at  80Z.  a  year. 
Before  the  term  expired,  the  new  tenant,  by 
consent  of  all  parties,' was  admitted  in  place  of 
the  outgoing  tenant ;  and  the  rent  was  paid  at 
the  rate  of  472.  to  the  end  of  the  term.  Dis- 
putes arising  on  the  new  agreement,  it  was 
abandoned ;  but  the  new  tenant  continued  to 
occupy : — Held,  that  it  was  a  question  for  the 
jury,  what  rent  was  fairly  payable  for  the  con- 
tinual holding,  no  necessary  inference  arising 
under  the  circumstances  from  the  former  holding 
at  47Z.  Thetford  QMayor)  v.  Tyler,  8  Q.  B.  96  ; 
16  L.  J.,  Q.  B.  33  ;  10  Jur.  68. 

Where  a  tenancy  is  continued  beyond  the  time 
for  whidh  it  was  originally  taken,  and  nothing  is 
arranged  respecting  the  amount  to  be  paid  on 
the  new  holding,  the  new  holding  is  not  of 
necessity  to  be  on  the  same  termq  as  the  former  ; 
but  the  jury  may  give  the  landlord  a  larger 
sum  for  the  continued  occupation,  if  there  are 
circumstances  to  shew  that  such  increased  rent 
was  expected  by  him  in  the  event  of  holding 
over,  and  that  the  understanding  was  not  repu- 
diated by  the  tenant.  Elgar  v.  Watson,  Car.  & 
M.  494. 

A.  proposed  to  B.,  owner  of  a  warehouse,  that 
A.  should  occupy  it  as  a  packer,  and  pay  B.  752. 
a  year,  and  as  much  more  as  half  the  profits 
came  to,  and  a  written  agreement  was  to  be 


When  there  has  baea  no  ooonpation.] — The 

assignees  of  an  insolvent  tenant  agreed  to  pay 
the  landlord  71.  for  the  last  quarter's  rent : — 
Held,  that  the  sum  could  not  be  recovered,  there 
having  been  no  use  and  occupation.  Clarke  v. 
Webb,  1  C,  M.  k  B.  29. 

e.  Proof  of  Ooonpation. 

Kaoessity  of  Aotual  Ooonpation.] — See  ante, 
1447. 

Generally.] — ^Where  a  tenant  by  a  written 
agreement  has  agreed  rto  take  premises  from  a 
f iiture  day,  it  is  not  enough  to  put  in  tiie  agree- 
ment, but  evidence  must  be  also  given  of  some 
occupation  under  it.  Woolley  v.  Watling,  7  C. 
ic  P.  610. 

If  a  down  is  let,  by  an  instrument  not  under 
seal,  for  the  purpose  of  digging  copper  ore,  an 
action  for  use  and  occupation  may  be  maintained, 
if  the  defendant  has  ever  taken  possession  ;  and 
if  he  has  once  taken  possession,  he  is  liable  to  all 
subsequent  rent  until  the  determination  of  the 
tenancy,  whether  he  has  continued  to  work  the 
mineraJs  or  not ;  but  if  the  defendant  merely 
caused  holes  to  be  dug  on  the  down,  and  had 
them  filled  up  immediately,  with  a  view  merely 
to  ascertain  what  sort  of  bargain  he  was  about 
to  make,  or  had  made,  that  would  not  be  a 
taking  of  possession.  JoT^es  v.  Reynolds,  7  C. 
&  P.  335. 

A  party  who  had  agreed  to  rent  a  house,  sent 
in  a  woman  to  clean  the  house,  and  workmen  to 
paper  one  of  the  rooms  : — Held,  to  be  sufficient 
evidence  of  occupation.  Smith  v.  Totoart,  2  M. 
&  G.  841  ;  3  Scott,  N.  R.  172. 

Although  an  assignment  by  a  tensor  of  his 
goods,  estate  and  effects  to  trustees  for  the  benefit 
of  his  creditors,  is  sufficient  to  vest  the  term  in 
the  trustees,  unless  disclaimed,  and  they  do  not 
disclaim,  an  action  for  use  and  occupation  can- 
not be  maintained  against  them  without  proof 
that  they  have  actually  occupied,  jffow  v.  Ken* 
nett,  3  A.  &  B.  669 ;  6  N.  &  M.  1  ;  1  H.  &  W. 
391. 

Where  a  lease  of  premises  for  a  term  of  years 
expired  at  Midsummer,  1821,  and  the  tenant  re- 
fused to  give  up  possession  at  that  time,  and  in- 
sisted that  he  was  entitled  to  a  notice  to  quit, 
and  continued  in  possession  until  Christmas  fol- 
lowing, and  paid  rent  to  that  time,  when  he 
tendered  the  keys  of  the  premises  to  his  landlord, 
which  the  latter  refused  to  accept  : — Held,  that 
such  continuing  in  possession  by  the  tenant  did 
not  amount  to  a  holding  over  by  him,  but  was 
conclusive  evidence  of  a  tenancy  from  year  to 
year,  which  entitled  the  landlord  to  maintain  an 
action  to  recover  the  amount  of  a  quarter's  rent, 
which  became  due  at  Lady-day,  1822.  Bishop 
V.  Hoioard,  3  D.  &  R.  293  ;  2  B.  &  C.  100.  But 
see  2  Esp.  717. 
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tion,  at  the  end  of  that  time,  of  taking  a  lease 
for  BeveOi  or  fourteen,  or  twenty-one  years. 
Before  the  expiration  of  the  nine  months,  the 
defendant  let  the  premises  to  a  company  for 
six  months,  who  actually  occupied  them  for  that 
peiiod  : — Held,  that,  at  the  end  of  a  year  from 
the  expiration  of  the  nine  months,  the  defendant 
was  liable  to  the  plaintiff  for  a  year's  rent. 
Warim  v.  King,  8  M.  &  W.  571. 

A  lessee  of  a  term  underlet  the  premises,  and 
his  under-tenant  held  over  for  a  portion  of  a  year 
after  the  expiration  of  the  term  against  the  will 
of  the  lessee,  so  that  he  could  not  give  up  pos- 
session to  his  lessor.  During  such  holding  over, 
the  lessee  distrained  upon  the  under-tenant  for 
rent  previously  due  : — Held,  that  the  lessee  was 
liable  for  the  period  of  the  under-tenant *s  hold- 
ing over,  but  not  for  a  whole  year's  rent.  Ibhs 
V.  Bicluirdsan,  1  P.  &  D.  618  ;  9  A.  &  E.  849  ;  3 
Jur.  102. 

Where  a  defendant,  in  expectation  of  a  lease, 
by  indenture,  which  he  had  agreed  to  take  from 
the  plaintiff,  procured  attornments  from  some  of 
the  tenants,  and  received  rent  from  others  :-^ 
Held,  liable  for  use  and  occupation.  Aral  v. 
Swind  or  Sweeiicy,  2  C.  &  J.  377  ;  2  Tyr.  464. 

If  several  persons  rent  premises  to  be  used  as 
a  Jewish  synagogue,  the  seats  in  which  are  let 
out  by  an  officer  appointed  annually,  who  re- 
ceives the  rents,  and  applies  them,  partly  in  the 
payment  of  the  rent  for  the  premises,  and  partly 
for  general  purposes  connected  with  the  Jewish 
religion,  the  lessees  may  maintain  an  action  for 
the  rent  due  from  an  occupier  of  a  seat.  Israel 
V.  Simmons,  2  Stark.  356. 

A.  let  premises  to  B.  for  a  term  which  expired 
at  Lady-day,  1858.  B.  had  underlet  them  for 
the  whole  term  to  C,  who  continued  in  posses- 
sion ;  and  B.  afterwards  sued  him  for  the  half- 
yearns  rent  accruing  at  ^lichaelmas,  1858.  The 
only  evidence  to  &ew  that  B.  still  continued 
tenant  of  the  premises  to  A.  was,  that  after  action 
brought  he  paid  to  A.,  and  A.  accepted,  the  half- 
year's  rent  which  would  have  been  due  from 
him,  assuming  his  tenancy  to  have  been  still 
subsisting  : — Held,  that  there  was  evidence  for 
the  jury  that  B.'s  tenancy  under  A.  continued, 
and  consequently  that  the  action  was  maintain- 
able. I^evy  V.  Lewis,  6  C.  B.,  N.  S.  706  ;  28  L.  J., 
C.  P.304;  6  Jur.,N.S.1408.  Affirmed  on  appeal, 
9  C.  B.,  N.  S.  872  ;  30  L.  J.,  C.  P.  141 ;  7  Jur., 
N.  S.  769  ;  9  W.  R.  388— Ex.  Ch. 


The  putting  up  of  a  board  for  the  purpose  of 
letting  houses,  by  a  person  who  built  them,  and 
agreed  to  become  tenant  of  them  from  a  certJiin 
time,  is  sufficient  to  enable  the  person  for  whom 
they  were  erected  to  recover  rent  on  a  count  for 
use  and  occupation.  Sullivan  v.  Jones,  3  C.  & 
P.  679. 

Notice  to  quit  was  given,  and  it  expired  at 
Lady-day,  1840 ;  the  tenant  held  on  till  Lady- 
day,  1841,  but  since  the  former  period  there  had 
been  no  payment  of  rent,  nor  any  other  overt  act 
to  shew  that  a  new  tenancy  was  created.  The 
landlord  distrained  for  rent  due  at  Lady-day, 
1841  : — Held,  that  the  distress  was  not  justifi- 
able. The  landlord  ought  to  have  sued  for 
use  and  occupation.  Alford  v.  VicJtery,  Car. 
&  M.  280. 

When  a  tenancy  from  year  to  year  has  been 
determined  by  a  regular  notice  to  quit,  the  mere 
accidental  detention  of  the  key  by  the  tenant 
(who  has  quitted  the  premises  and  removed  his 
goods)  for  two  days  beyond  the  expiration  of  the 
term,  does  not  amount  to  any  evidence  of  use 
and  occupation,  so  as  to  render  him  liable  for 
another  quarter.  Oray  v.  Bompas,  11  C.  B.,  N. 
a  620. 

Joint.] — A.  let  premises  to  four  persons,  B.,  C, 
D.  and  K.,  for  a  year  certain,  ending  at  Mid- 
summer, 1839,  with  a  proviso  tnat  if  a  month  at 
least  before  the  termination  of  the  year,  a  re- 
quest was  s^nt  to  him  to  that  effect,  A.  would 
grant  them  a  lease  for  seven,  fourteen,  or  twenty- 
one  years.  The  lessees  were  directors  of  a  joint- 
stock  bank,  and  occupied  the  premises  for  the 
purpose  of  its  business.  B.  ceased  to  be  a 
director  in  January,  and  C.  in  March,.  1839.  On 
the  31st  May,  the  solicitor  of  the  directors  ap- 
plied to  A.  to  renew  the  tenancy  for  another 
year  to  the  then  directors  ;  but  no  agreement  to 
that  effect  was  finally  executed.  On  the  20th 
June,  the  solicitor  applied  for  a  renewal  of  the 
agreement  for  a  quarter  of  a  year ;  to  which  A., 
on  the  23rd,  replied,  "  that  he  should  consider  of 
itw"  Nothing  further  passed  between  the  parties ; 
but  at  the  Michaelmas  following,  the  premises 
were  delivered  up  to  A.  : — Held,  that  the  four 
original  lessees  were  liable  to  A.  for  the  rent  of 
the  quarter  from  Midsummer  to  Michaelmas. 
Christy  v.  Tancred,  7  M.  &  W.  127  ;  4  Jur.  1064. 

Where  premises  are  let  for  a  certain  term  to  A. 
and  B.,  and  A.  holds  over  after  the  expiration  of 
the  term,  with  B.'s  assent,  both  are  liable  for 
rent,  for  so  long  as  A.  continues  actually  to 
occupy,,  but  no  longer.  Christy  v.  Tancred,  9 
M.  &  W.  438. 

A.  and  B.  entered  into  an  agreement  to  take 
premises  of  C,  from  a  day  certain,  at  a  yearly 
rent.  The  agreement  was  not  signed  by  C.  In 
an  action  for  use  and  occupation,  B.  suffered 
judgment  by  default,  and  the  evidence  shewed 
only  an  entry  by  A.  : — Held,  that  this  entry  by 
A.  was  evidence  of  a  parol  demise  to  A.  and  B. 
upon  the  terms  of  the  agreement ;  and  that  his 
entry  was  therefore  the  entry  of  both,  and  justi- 
fied a  verdict  for  C.  Glen  v.  Dungey,  4  Ex.  61  ; 
18  L.  J.,  Ex.  359. 

Under-tensney.]— If  A.  agrees  to  let  lands  to 
B.,  who  permits  C.  to  occupy  them,  A.  may  re- 
cover the  rent  in  an  action  against  B.  for  use  and 
occupation.  Bull  v.  Sihhs,  8  T.  R.  827. 
^The  defendant  took  premises  of  the  plaintiff 
'ine  months,  at  a  rent  certain,  with  the  op- 


By  Aeknowledgmenti  and  AdmistioiiB.]-— Suf- 
fering judgment  by  default,  in  an  action  for  use 
and  occupation,  amounts  to  an  admission  that 
the  defendant  held  a  house  of  the  plaintiff,  who 
need  not  shew  that  it  was  his  house ;  and  it  lies 
on  the  defendant  to  prove  that  be  did  not  occupy 
the  particular  house  to  which  the  attention  of 
the  jury  has  been  directed.  Bavid  v.  HoldsUip. 
1  Chit.  644,  n. 

If  the  occupi^  of  a  house  submits  to  a  distress 
for  rent,  stated  in  the  notice  of  distress  to  be 
due  from  him  as  tenant  to  the  distrainer,  this  is 
an  acknowledgment  of  the  tenancy.  PanUm  v. 
Jones,  3  Camp.  372. 

Payment  of  rent  is  a  sufficient  recognition  of 
the  title  of  landlord  to  support  an  action  for  use 
and  occupation,  although  it  appears  upon  the 
evidence  on  the  part  of  the  plaintiff  that  the 
defendant  originally  came  in  under  another  per- 
son, or  that  the  plaintiff  has  only  an  equitable 
estate.    Bolhy  v.  Ties,  11  A.  &  E.  335  ;  4  Jur.  432. 
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A.  applied  to  B.  (the  proprietor  of  a  house  with 
■cellars,  which  he  was  in  the  habit  of  letting) 
telling  him  that  he  wanted  cellar  room  to  do  a 
pipe  of  wine  ;  but  adding,  that  he  did  not  know 
but  very  shortly  he  might  want  a  good  deal  of 
room  ;  B.,  upon  this,  said  that  he  had  better  put 
it  into  his  (B.'s)  own  cellar ;  which  he  did  : — 
Held,  that  B.  was  entitled  to  detain  the  wine  till 
a  reasonable  and  proper  sum  had  been  paid  him 
for  rent.     Gray  v.  Chamberlain^  4  C.  &  P.  260. 

Parochial  trustees,  under  the  authority  of  a 
local  act,  built  a  workhouse  on  lands  belonging 
to  charity  trustees  in  the  parish,  and  in  1821 
disputes  arose  between  the  two  sets  of  trustees, 
:a8  to  whether  any  rent  was  payable  therefor, 
and  the  question  was  brought  before  the  Master 
of  the  Rolls  by  an  amicable  suit  in  1821  ;  who 
decreed -that  a  certain  rent  should  be  paid  by  the 
parochial  trustees,  which  was  accordingly  paid 
till  1833  ^ — Held,  that  use  and  occupation  might 
be  maintained  for  rent  in  arrear  irom  1833,  as 
the  decision  of  the  Master  of  the  Rolls  was  bind- 
ing upon  the  parties  ;  and  that  the  payment  of 
rent  under  the  circumstances  was  an  estoppel  on 
the  parochial  trustees.  AllUan  v.  Star  It  f  1  P.  & 
D.  183  ;  9  A.  &  E.  255. 

A  judgment  obtained  by  A.  in  an  action  for 
use  and  occupation  against  B.  and  C.  is  no  evi- 
dence to  charge  B.  in  a  subsequent  action  brought 
by  A.  against  him  alone,  for  the  use  and  occu- 
pation of  the  same  premises  for  a  subsequent 
period.     Christy  v.  Tancred,  9  M.  &  W.  438. 

The  proprietors  of  Drury  Lane  Theatre,  con- 
stituted a  corporation,  in  1836  leased  the  counters 
of  ^e  saloon  of  the  theatre,  and  the  privilege  of 
selling  fruit,  to  Mrs.  C.  for  seven  years.  She 
died  in  1837,  and  her  son  soon  after  applied  to 
the  committee  of  the  theatre  to  become  tenant 
on  the  same  terms  as  in  the  lease,  and  they 
accepted  him.  He  occupied  to  January,  1 843 ,  and 
paid  rent  to  the  latter  part  of  1841  :— Held,  that 
it  was  a  question  for  the  jury,  whether  the  son 
had  occupied  as  assignee  of  the  lease  to  his 
mother,  or  upon  a  fresh  taking  upon  the  same 
terms  as  the  lease,  and,  if  the  latter,  he  was 
liable.  Drury  La  Tie  Company  v.  Chajnnun.  1 
C.^  K.  14. 

2.  Bt  and  aqainst  whom  Maintainable. 

Auctioneers. ]— Where  lands  were  let  by  auc- 
tion, subject  to  conditions  of  sale,  and  a  memo- 
randum of  the  terms  was  signed  by  the  auc- 
tioneer and  the  tenant,  and  underneath  there 
was  a  signature  of  approval  by  the  owner,  and  a 
direction  to  pay  the  rent  into  the  hands  of  the 
auctioneer ;  in  an  action  for  use  and  occupation 
brought  by  the  auctioneer  against  the  tenant,  in 
which  a  verdict  bad  been  found  for  the  plaintiff, 
the  court  granted  a  new  trial,  npon  the  ground 
that  the  case  had  been  left  as  an  entire  question 
of  fact,  without  the  attention  of  the  jury  having 
been  called  to  the  legal  effect  of  the  memorandum. 
Evans  V.  Ecans,  3  A.  &  E.  132  ;  1  H.  &  W.  239. 

In  an  action  for  the  hire  of  land  let  by  the 
plaintiff  to  ^e  defendant,  it  appeared  that,  by 
permission  of  a  corporation  and  a  committee  of 
freemen,  races  were  held  annually  on  a  common, 
the  fee  of  which  was  in  the  corporation,  and  on 
which  the  freemen  had  a  right  of  depasturing 
cattle,  and  a  committee,  under  whose  manage- 
ment the  races  were,  erected  a  temporary  grand 
stand,  and  caused  the  land  adjoining  to  it  and 
part  of  the  racecourse  to  be  let  by  public  auction 


for  the  erection  of  booths,  stalls,  &c.  In  1864, 
the  plaintiff,  who  was  employed  by  the  race  com- 
mittee, issued  handbills  announcing  that "  the 
ground  for  booths,  stalls,  &c.,  will  be  let  by  auc- 
tion by  Mr.  J.  F.,  on  &c."  The  conditions  for 
sale  were  headed  "  Conditions  for  letting  stand- 
ings for  booths,  &c.,  on  the  common  during  the 
races.  By  Mr.  J.  F."  At  the  auction  the  defen- 
dant was  declared  the  taker  of  one  of  the  lots, 
and  he  took  possession  of  and  occupied  it  during 
the  races  : — Held,  that  there  was  evidence  of  a 
contract  by  the  defendant  with  the  plaintiff  per- 
sonally, and  that  an  action  for  use  and  occupa- 
tion was  maintainable.  Fisher  v.  Marshy  6 
B.  &  S.  411  ;  34  L.  J.,  Q.  B.  177  ;  11  Jur.,  N.  S. 
796  ;  12  L.  T.  604  ;  13  W.  &  R.  834. 

Banlcmptfl  or  Asiignees.]— A  tenant  from  year 
to  year  of  a  house  at  a  yearly  rent  became  a 
bankrupt  in  the  middle  of  the  year,  and  his 
assignees  entered  and  kept  possession  for  the 
remainder  of  the  year : — Held,  that  the  lessor 
could  not  maintain  an  action  for  use  and  occu- 
pation against  the  assignees,  for  the  bankrupt's 
occupation  as  well  as  their  own,  without  proving 
their  special  instance  and  request  for  the  bankrupt 
to  occupy,  during  the  time  that  elapsed  before' 
the  bankruptcy.    Nash  v.  Thtlock,  2  H.  Bl.  320, 

Where  a  lessee  agreed  to  pay,  and  paid  in  pur- 
suance of  such  agreement,  an  additional  rent  in 
consideration  of  improvements  executed  by  his 
landlord,  and  the  lessee  afterwards  became  a 
bankrupt : — Held,  that  an  action  for  use  and 
occupation  against  the  assignees  was  not  main- 
tainable for  the  increased  rent,  as  the  assignees 
held  the  premises  under  the  lease  ;  and  that  the 
lessor's  remedy  was  against  the  lessee.  Lambert 
v.  mrris,  2  M.  &  W.  333. 

Action  for  use  and  occupation.  Plea,  that 
before  the  action  the  plaintiff  became  bankrupt, 
that  assignees  were  appointed,  and  that  the  debt 
sued  for  became,  due  to  the  plaintiff  before  his 
bankruptcy.  Replication,  that  the  plaintiff,  as 
trustee  of  A.,  permitted  the  defendant  to  use  the 
premises,  and  that  before  bankruptcy  he  had 
no  beneficial  interest  therein,  and  only  sued  as 
trustee  : — Held,  that  the  plaintiff  was  not  bound 
by  his  replication  to  prove  a  declaration  of  trust 
from  A.  under  the  7th  section  of  the  Statute  of 
Frauds,  but  that  it  was  sufficient  for  him  to  ne- 
gative the  title  of  his  assignees  by  any  other 
proof  that  he  was  not  beneficially  interested  in 
the  subject-matter  of  the  action.  Houghton  v. 
KcBnig,  18  C.  B.  235  ;  25  L.  J.,  C.  P.  218. 

Cestui  que  Trusts.]— Where  A.  is  seised  in 
trust  for  B.  and  C,  neither  B.  nor  C.  can  main- 
tain use  and  occupation  in  his  own  name  against 
the  tenant  as  principal,  treating  A.  as  his  agent. 
Morgell  ▼.  Paid,  2  M.  &  R.  303. 

Corporations.] — A  corporation  aggr^ate  may 
sue  for  use  and  occupation,  where  the  tenant 
has  held  premises  under  them  and  paid  rent. 
Stafford  ^Mayor)  v.  Till,  4  Bing.  75  ;  12  Moore, 
260. 

Where  any  corporation  has  actually  used  and 
occupied  land,  for  a  corporate  purpose,  by  per- 
mission of  the  owner,  it  is  liable  for  use  and 
occupation,  though  there  is  no  contract  under 
seal  for  such  occupation.  Lowe  v.  London  and 
North'  Western  Railway  Company,  18  Q.  B.  632  ; 
21  L.  J.,  Q.  B.  361 ;  17  Jur.  375. 

Although  a  corporation  may  be  liable  for  use 
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and  occupation  of  premises,  it  can  only  be  so  for 
the  period  of  actual  occupation ;  and  a  continuous 
occupation  for  several  years  will  not  render  the 
corporation  tenants  from  year  to  year.  Mnlay 
V.  Bristol  Railtoay  Campa/ny^  17  Ex,  409 ;  7 
Railw.  Cas.  449  ;  21  L.  J.,  £x.  117. 

A  railway  company  hired  rooms  from  Decem- 
ber 16th,  1846,  for  one  year,  but  occupied  them 
till  December  16th,  1848,  previous  to  which  time, 
they  removed  their  furniture  and  effects,  left  the 
keys  in  the  doors,  and  paid  the  rent  up  to  this 
day,  but  gave  no  notice  to  quit : — Held,  that  the 
company  was  not  liable  in  an  action  for  use  and 
occupation  for  rent  subsequently  to  December, 
16th,  1848.    Ih, 

Szecntors  and  Adminiitratora.] — One  of  two 
executors  of  a  deceased  tenant  of  a  term  of  years 
entered  into  the  demised  premises  and  occupied 
them  : — Held,  that  such  entry  did  not  enure  as 
the  entiy  of  the  two  executors,  so  as  to  make 
them  both  liable  in  an  action  for  use  and  occu- 
pation— so  as  to  make  them  severally  liable  de 
bonis  propriis.  Nation  v.  Tozer,  1  0.,  M.  &  B. 
172;  4Tyr.561. 

A  lessee  of  a  term  for  years  underleased  for  a 
term  longer  than  his  own,  the  under-lessee  cove- 
nanting to  pay  rent  to  the  lessee  : — Held,  that  the 
executor  of  the  lessee  might  sue  the  under-lessee 
for  rent  accruing  during  the  continuance  of  the 
lessee's  term.  Baker  v.  Oosling^  1  Bing.,  N.  C. 
19. 

The  plaintiff  declared  against  A.  and  B.  as 
executors,  for  use  and  occupation  of  a  messuage 
held  of  him  by  them  as  executors  under  a  demise 
to  the  testator,  and  that  in  consideration  of  the 
premises  they  as  executors  promised  to  pay.  Plea 
by  A.,  that  B.  never  was  executor,  nor  ever  ad- 
ministered : — Held,  that  the  declaration  was 
good  in  substance,  and  that  the  plea  was  bad 
as  setting  up  a  personal  discharge,  of  which  B. 
only  could  avail  himself.  Atkijis  v.  Humphrey, 
2  0.  B.  654  ;  3  D.  &  L.  612  ;  15  L.  J.,  C.  P. 
123. 

In  an  action  for  use  and  occupation  against  an 
executor  he  is  personally  liable,  and  not  in  his 
representative  capacity.  Nixon  v.  Quinn,  2  Ir. 
K.,  C.  L.  247. 

Hiuba&d  and  Wife.]— An  action  for  the  use 
and  occupation  of  a  house  is  not  maintainable 
against  the  husband  alone,  if  his  wife  held  under 
a  yearly  tenancy  before  marriage,  the  rent  being 
payable  half-yearly,  where  part  of  the  rent  was 
due  from  the  wife  dum  sola,  and  the  remainder 
accrued  after  the  coverture.  Rieluirdson  v.  Hall, 
8  Moore,  307  ;  1  B.  &  B.  50. 

A.  having  an  equitable  title  to  a  house,  under 
an  agreement  for  a  lease,  permitted  his  mistress 
to  occupy  it,  and  it  was  agreed  between  them 
that  she  should  take  up  bills  of  exchange  which 
he  had  accepted  in  part  payment  of  the  purchase- 
money,  and  that  the  lease  should  be  assigned  to 
her.  She  continued  in  possession,  but  did  not 
take  up  the  bills,  and  afterwards  married  the 
defendant,  who  occupied  the  house  : — Held,  that 
A.  could  not  recover  against  him  in  an  action  for 
use  and  occupation.  Keating  v.  Bulkleyj  2  Stark. 
419. 

Mortgagees.] — On  the  execution  of  an  agree- 
ment for  a  lease,  the  party  to  whom  the  lease  was 
to  be  granted  entered  into  possession,  and  the 
lessor  at  the  same  time  made  an  assignment  of 


the  premises  for  ninety-nine  years,  by  way  of 
mortgage,  and  then  became  bankrupt : — Held, 
that  the  mortgagee  could  maintain  an  action  for 
use  and  occupation  in  respect  of  an  occupation 
after  the  execution  of  the  mortgage  to  him,  and 
notice  of  that  mortgage  to  the  tenant.  Rawson 
V.  JBicke,  2  N.  &  P.  423  ;  7  A.  &  E.  461 ;  W.,  W. 
&  D.  675. 

The  fact  of  the  mortgagee  of  the  premises 
having  given  the  tenant  notice  to  pay  the  rent 
to  him,  may  be  given  in  evidence  under  the 
general  issue,  if  the  rent  sought  to  be  recovered 
accrued  due  after  the  notice  ;  but  if  the  rent  ac- 
crued due  before  the  notice,  this  defence  must  be 
specially  pleaded.  Waddilove  v.  Bamettj  4  D. 
P.  C.  347 ;  2  Scott,  763 ;  2  Bing.  N.  C.  638 ;  I 
Hodges,  396. 

To  an  action  for  use  and  occupation,  a  plea, 
that  the  premises  had  been  mortgaged  to  A.  to 
secure  the  repayment  of  2002.  and  interest  in  six 
months;  that  before  the  defendant  began  to 
occupy,  the  six  months  had  elapsed  without  re- 
payment of  the  200^.,  which  remained  due  ;  that, 
until  the  commencement  of  the  action,  the  mort- 
gagor continued  the  control  and  management  of 
the  premises ;  that,  before  the  action,  tbe  defen- 
dant was  required  by  notice  to  pay  to  the  assignee 
of  the  mortgagee  the  amount  sought  to  be  reco- 
vered ;  and  that,  from  the  time- of  the  giving  the 
notice,  the  defendant  was  liable  to  pay  the  same 
to  such  assignee  : — Held,  that  the  plea  was  no 
answer.  Wilton  v.  Jhtnny  17  Q.  B.  294 ;  21 L.  J,, 
Q.  B.  60;  15  Jur.  1104. 

Semble,  that  if  payment  had  actually  been 
made  under  a  claim  by  the  mortgi^ee,  such  pay- 
ment might  have  been  plead^  as  a  defence. 
lb. 

Tenants  in  Ck^mmon.] — Tenants  in  common 
may  join  in  suing,  for  use  and  occupation,  a 
tenant  holding  under  them.  Last  v.  JHnn,  28 
L.  J.,  Ex.  94. 

8.  Pleadings. 

Claim.] — ^The  plaintiff  may  declare  generally 
for  the  use  and  occupation  of  divers  messuages, 
lands  and  tenements,  without  specifying  where 
they  are  situate.  Xitig  v.  Fraser^  6  East,  348  ; 
2  Smith,  462. 

In  an  action  by  a  surviving  owner,  it  is  not 
sufficient  to  allege  that  the  defendant  held  the 
premises  by  the  sufferance  and  permission  of  the 
surviving  owner  only,  where  tney  were  in  fact 
held  under  two  jointly.  Itrael  v.  Simmons^  2 
Stark.  356. 

A  defendant  took  possession  of  premises  under 
a  demise  for  three  years,  from  Christmas;  he 
continued  to  occupy  until  the  27th  July,  when 
he  quitted  the  premises,  having  paid  rent  up  to 
the  previous  Midsummer : — Held,  that  the  plain- 
tiff was  not  entitled  to  a  count  on  the  demise, 
and  also  a  count  for  use  and  occupation,  but 
must  elect.  Arden  v.  Ptdlen,  1  D.,  N.  S.  612  ;  9 
M.  &  W.  430. 

It  is  not  now  necessary  to  put  the  claim  in  the 
old  form  of  use  and  occupation.  Metropolitan 
Railway  Company  v.  Defrieif  2  Q.  B.  D,  189  ; 
36  L.  T.  150  ;  25  W.  R.  271. 


Defence.] — ^Nil  habuit  in  tenementis  is  no  pl-_ 
C^rtu  V.  Spitty,  1  Bing.  N.  C.  15  ;  4  M,  &  Scott, 
554  ;  A  P.,  Leuyia  v.  WUlit,  1  Wils.  314. 

In  an  action  for  use  and  occupation  of  lodgings 
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bj  A.,  the  defendant's  wife,  at  his  reqaest,  the 
defendant  cannot  plead  that  A.  was  not  his  wife, 
as  such  plea  would  amount  to  the  general  issue, 
as  well  as  tender  an  immaterial  issue.  Sinclair 
V.  Mervey,  2  Chit.  642. 

A  plea,  that  the  plaintiff,  before  action,  took 
and  detained,  as  a  mstress  for  the  rent,  goods  of 
value  sufficient  to  satisfy  the  same,  is  bad,  for 
not  shewing  that  the  rent  was  satisfied.  Zear  y. 
Edmonds,  1  B.  jc  A.  157  ;  2  Chit.  301. 

Under  the  plea  of  never  indebted,  the  defen- 
dant may  shew  that  A.  had  recovered  judgment 
in  ejectment  for  the  premises,  and  that  he  had 
attorned  and  paid  the  rent  subsequently  accruing 
due  to  A.,  to  avoid  being  turned  out  of  possession. 
Newport  v.  Hardy,  2  D.  Jc  L.  921 ;  14  L.  J., 
Q.  B.  242  ;  10  Jur.  333. 

But,  with  respect  to  rent  previously  due,  he 
cannot,  under  never  indebted,  set  up  as  a  defence, 
that  he  has  paid  it  to  A.    Ih, 


XII.  TERMINATION  OF  THE  CONTRACT. 

1.  Notice  to  Quit, 

a.  When  Necessary. 

h.  Length  of  Notice,  1466. 

c.  Bj  and  to  whom  to  be  given,  1469. 

d.  Form  and  Validity  of,  1472. 

e.  Expiration  of. 

i.  In  OnUnary  Gases,  1475. 

iL  I>i£ferent  Times  of  Entry,  1478. 
/.  Service,  1480. 
r.  Waiving,  1482. 
\.  Effect  in  Evidence,  1484. 
i.  Proof  of,  1485. 

2.  Forfeiture. 
a.  Construction  and  Operation  of  Provisoes, 

1486. 
I.  By  Disclaimer,  1495. 
e.  Who  may  Re-enter,  1497. 

d.  Operation  of  Licences,  1498. 

e.  Waiver,  1499. 
/.  Demand  of  Rent,  1507. 
g.  How  Available  in  Pleading,  1508. 

3.  Re-entry  and  Jiesumjftion,  1509. 

4.  By  Surrender, 

a.  Of  Lease,  1509. 

b.  Presumption  of,  1517. 

c.  Of  Tenancies  from  Tear  to  Tear,  1520. 

d.  Where  there  is  an  Under-Tenant^  1525. 

5.  Merger,  1525. 


1 


1.  Notice  to  Quit. 
a.  When  Keoenary. 

Oenerally.] — ^A  notice  to  quit  must  be  given 
previously  to  bringing  ejectment,  whenever  there 
IS  an  existing  tenancy  from  year  to  year.  JDoe 
d.  Hollingtworth  v.  Stennett,  2  Esp.  717  ;  JDoe  d. 
Martin  v.  Watts,  7  T.  R.  83 ;  2  Esp.  501 ;  Doe  d. 
Moore  v.  Lawder,  1  Stark.  308  ;  Doe  d.  Warner 
V.  Brown,  8  East,  166. 

Where  the  term  of  a  lease  is  to  end  on  a  pre- 
cise day,  there  is  no  occasion  for  a  notice  to  quit 
previously  to  bringing  an  action.  Cobb  v.  Stokes, 
6  East,  358  ;  S.  P.,  Messenger  v.  Armstrong,  1 
T.  R.  54  ;  and  Right  d.  Floioer  v.  Darby,  1  T.  R. 
162. 

Where  J.,  who  was  tenant  at  will  to  W.,  died, 
and  the  defendant,  who  was  heir  at  law  to  J., 
entered  into  possession,  and  claimed  the  land  as 
his  own  : — Held  that  the  devisees  of  W.  might 


bring  an  ejectment  against  the  defendant,  with- 
out giving  him  notice  to  quit  or  demanding  pos- 
session. Doe  d.  Burgess  v.  Thompson,  1  N.  &  P. 
215  ;  5  A.  &  E.  532. 

A  notice  to  quit  is  unnecessary  when,  on  de- 
mand of  possession,  the  party  refuses  to  give  up 
possession,  claiming  the  property  as  his  own. 
Xandsell  v.  Gov)er,  17  Q.  B..589 ;  21  L.  J.,  Q.  B. 
57  ;  16  Jur.  100. 

Holding  under  Agreement  for  Lease — ^Not 
ezeonted.] — ^A  tenant  holding  under  an  agree- 
ment for  a  lease  for  seven  years,  which  was  never 
executed,  is  not  entitled  to  a  notice  to  quit  at 
the  end  of  the  seven  years.  Doe  d.  Tilt  v.  Strat- 
.ton,  4  Bing.  446 ;  1  M.  &  P.  183  ;  3  C.  &  P.  164. 

Where  a  party  occupies  under  an  agreement 
for  a  lease  during  the  whole  term  for  which  the 
lease  was  to  be  granted,  a  notice  to  quit  is  not 
necessary  at  the  end  of  such  term,  as  the  agree- 
ment is  evidence  of  the  expiration  of  the  tenancy, 
as  well  as  of  the  other  terms  of  the  holding.-  lb. 

Under  Void  Lease.] — Under  an  agreement  to 
let  for  a  longer  term  than  three  years,  though 
void  as  a  lease  for  three  years,  under  8  &  9  Vict. 
c.  106,  s.  3,  the  tenant  holds  from  year  to  year, 
subject  to  the  terms  of  the  agreement,  and  is 
bound  to  leave  at  the  expiration  of  the  three 
years,  without  any  notice  to  quit.  Tress  v. 
SoAoage,  4  El.  &  Bl.  36  ;  23  L.  J.,  Q.  B.  339  ;  18 
Jur.  680. 

A.  remainderman  received  rent  from  the  lessee 
of  a  void  lease,  and  having  given  notice  to  quit, 
conveyed  the  property  by  virtue  of  a  power  to 
A. : — Held,  that  in  ejectment  the  purchaser  might 
take  advantage  of  the  notice  given  by  the 
remainderman.  Doe  d.  Egremont  (^EarV)  v. 
Hellings,  6  Jur.  821. 

Liberty  to  reside  whilst  lervioes  rendered.] 
— ^A.  being  owner  of  a  farm,  let  it  for  seven  years 
to  B.,  and  by  a  written  agreement  of  the  same 
date  it  was  agreed,  that  A.  should  manage  the 
farm  for  B.,  B.  allowing  A.  I2s.  per  week ;  "  and 
allowing  him  and  his  family  to  reside  and  have 
the  use  of  the  dwelling-house  and  furniture 
therein,  free  of  rent ; "  and  this  agreement  was 
to  be  put  an  end  to  by  three  months'  notice,  or 
three  months'  wages  :— Held,  that  no  notice  to 
quit  was  necessary,  if  the  service  was  put  an  end 
to.    Doe  d.  Hughes  v.  Derry,  9  C.  &  P.  494. 

Tenaney  between  Co-Partners.] — So,  if  by  the 
terms  of  a  deed  of  co-partnership,  a  house  is  to  be 
used  and  occupied  by  the  co-partners  during  the 
co-partnership,  it  is  not  necessary,  after  a  dissolu- 
tion of  partnership,  to  give  a  notice  to  quit 
previously  to  bringing  an  ejectment  against  a 
co-partner.  Doe  d.  Waithman  v.  Miles,  1  Stark. 
181  ;  4  Camp.  373. 

If  A.  lets  part  of  a  house  to  a  firm,  consisting 
of* himself  and  B.,for  the  carrying  on  of  the 
business  of  the  firm,  and  the  partnership  of  A. 
and  B.  is  dissolved,  A.  may  bring  an  ejectment 
against  B.,  and  recover  possession  of  the  part  of 
the  house  thus  let,  without  giving  B.  a  notice  to 
quit.     Doe  d.  ColnagJii  v.  JEiluck,  8  C.  &  P.  464. 

Holding  under  a  Power.] — Lands  were  settled 
with  a  power  to  lease.  A.,  the  tenant  for  life 
under  the  settlement,  made,  in  May,  1807,  a 
lease  which  was  not  a  good  execution  of  the 
power,  and  received  rent  in  conformity  with  the 


S.  p.,  Doe  d.  Cheetter  v.  Creed,  2  M.  &  P.  648  ; 
8.  C,  nom.  Doe  d.  Davis  v.  Creed,  6  Bing.  327. 


Wliat  ia.] — But  refusal  to  pay  rent  to 
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tei-ms  of  the  lease,  by  which  the  rent  was  pay- 
able on  Lady-day,  Midsummer,  Michaelmas,  and 
Christmas  days.  B.,  a  succeeding  tenant  for 
life,  also  received  rent  in  conformity  with  the 
terms,  and  afterwards,  in  conjunction  with  C, 
remainderman  in  tail  expectant  upon  B.'s 
estate  for  life,  settled  the  land  to  such  uses  as  C. 
should  appoint,  and,  in  default  of  appointment, 
to  C.  for  life,  remainder  to  a  trustee  for  C.  for 
C.*8  life,  remainder  to  the  right  heirs  of  C.  C. 
received  rent  before  B.*s  death,  according  to  the 
terms  of  the  lease ;  and,  after  B.'s  death,  gave 
notice  to  the  lessee,  on  21st  March,  1838,  to  quit 
"  on  29th  of  September  next,  or  at  the  expira- 
tion of  the  current  year  of  your  tenancy."  On 
19th  of  February,  1839,  C.  appointed  to  N.  in 
fee  : — Held,  that,  as  between  C.  and  the  lessee, 
the  notice  was  good,  and  determined  the  tenancy ; 
and  that  N.,  at  the  expiration  of  the  notice, 
might  evict  the  lessee  ;  for  that,  if  N.held  under 
the  creator  of  the  power  of  B.,  no  notice  to  quit 
was  necessary  as  against  N.,  and  if  N.  held  under 
the  appointor,  C,  he  might  take  advantage  of 
the  notice  at  the  expiration.  Doc  d.  Egrenwnt 
(^EarV)  V.  Forwood,  3  Q.  B.  627. 


Title  Founded  on  Judgment  previous  to  Ten- 
ancy .J — Where  a  tenant  came  into  possession  of 
premises  in  1816  : — Held,  that  the  lessor  of  the 
plaintifE  in  ejectment,  who  claimed  under  an 
elegit  and  inquisition  issued  m  1818,  but  founded 
on  a  judgment  recovered  prior  to  1816,  need  not 
give  a  notice  previous  to  bringing  the  ejectment. 
Doe  d.  Pntland  v.  Hilder,  2  B.  &  A.  782. 

Weekly  Tensneiea.] — In  the  case  of  an  ordi- 
nary weekly  tenancy,  a  week's  notice  to  quit  is 
not  implied  as  part  of  the  contract,  unless  there 
is  a  usage  tq  that  effect ;  but,  in  the  absence  of 
such  usage,  a  weekly  tenant  who  enters  on  a 
fresh  week  may  be  bound  to  continue  until  the 
expiration  of  that  week,  or  pay  the  week's  rent. 
Muff  ell  V.  Armitsfead,  7  C.  &  P.  56. 

A  tenancy  from  week  to  week  can  only  be  de- 
termined by  a  week's  notice.  Jo?tes  v.  Mills,  10 
C.  B.,  N.  a  788  ;  31  L.  J.,  C.  P.  66  ;  8  Jur.,  N.  S. 
387. 

A  notice  to  a  weekly  tenant,  whose  tenancy 
commenced  on  a  Wednesday,  to  quit  on  Friday, 
provided  his  tenancy  commenced  on  a  Friday  or 
otherwise,  at  the  end  of  his  tenancy,  next  after 
one  week  from  the  date  of  the  notice,  is  sufficient 
Doe  d.  Campbell  v.  Scott,  4  M.  &  P.  20  ;  6  Bing. 
862. 

Agreement  for  a  demise  for  a  year,  the  rent  to 
be  paid  weekly,  and  to  have  a  month's  warning, 
If  no  default  was  made  in  payment  of  the  rent ; 
but  which  agreement  the  lessor  afterwards  1*6- 
f  used  to  execute,  and  the  tenant  paid  his  rent 
weekly  : — Held,  that  he  was  entitled  to  a  month's 
notice  to  quit,  although  the  agreement  was  not 
executed,  and  although,  if  he  had  been  a  weekly 
tenant,  a  week's  notice  would  have  been  suffi- 
cient.   Doe  d.  Peacock  v.  Raffan,  6  Esp.  4. 

Disclaimer  of  Title.] — ^A  notice  is  not  necessary, 
where  the  tenant  does  an  act  which  amounts  to 
a  disavowal  of  the  title  of  the  lessor.  Doe  d. 
Gruhh  V.  Gruhh,  10  B.  &  C.  816;  Doe  d. 
Williams  v.  Pasquali,  Peake,  196  ;  Doe  d.  Jef- 
ferxes  v.  Whittick,  Gow,  195  ;  Doe  d.  Clun  v. 
aark,  Peake's  Add.  Cas.  239. 

Nor  where  the  possession  of  the  tenant  is  ad- 
verae.    Doe  d.  Foster  v.  Williams,  Cowp.  622  ; 


the  devisee  under  a  will,  which  is  contested,  is 
not  such  a  disavowal.  Doe  d.  Gruhh  v.  Grubby 
supra, 

*^  I  have  no  rent  for  you,  because  A.  has 
ordered  me  to  pay  none,"  is  evidence  of  a  dis- 
claimer of  tenancy.  Doe  d.  Whitehead  v.  Pitt- 
man,  2  K.  &  M.  672. 

The  defendant  held  premises  under  a  tenant 
for  life,  on  whose  death  possession  was  claimed, 
and  rent  demanded  by  the  heir  at  law  of  the 
devisor  ;  whereupon  the  defendant  wrote  to  the 
attorney  of  the  heir  at  law,  stating  that  he  held 
as  tenant  to  S.  (the  husband  of  the  tenant  for 
life),  in  right  of  his  wife ;  that  he  had  never 
considered  the  claimant  as  the  landlord  of  the 
house  ;  that  he  should  be  ready  to  pay  the  arrears 
to  any  person  who  should  be  proved  to  be  heir 
at  law ;  but  that  he  must  decline  taking  upon 
himself  to  decide  upon  the  claim  made  on  lum, 
without  more  satisfactory  proof  in  a  legal 
manner : — Held,  that  this  letter  amounted  to  a 
disclaimer  of  the  title  of  the  heir  at  law,  and 
that  be  might  maintain  ejectment  against  the 
tenant  i^nthout  giving  him  a  previous  notice  to 
quit.  Doe  d.  Calvert  v.  Frowd,  1  M.  &  P.  480  ; 
4  Bing.  557. 

So,  where  the  tenant  has  attorned  to  some 
other  person,  or  answered  an  application  for 
rent,  bv  saying  that  his  connexion  as  tenant 
with  the  party  applying  has  ceased.  Doe  d. 
Ginibb  V.  Grubb,  10  B.  &  C.  816. 

A  tenant  from  year  to  year,  who  had  agreed  to 
buy  his  landlord's  estate,  having  remained  in 
possession  for  several  years  without  paying 
either  rent  or  interest  on  the  purchase-money, 
the  agent  of  the  lessor  applied  to  him  to  give  up 
possession  ;  to  which  he  answered  '*  that  he  had 
bought  the  property,  and  would  keep  it,  and  had 
a  friend  who  was  ready  to  give  him  the  money 
for  it:" — Held,  that  this  was  no  disclaimer; 
because  it  was  not  a  claim  to  hold  the  estate  on 
a  ground  necessarily  inconsistent  with  the  con- 
tinuance of  the  tenancy  from  year  to  year.  Doe 
d.  Gray  v.  JStanim,  1  M.  &  W.  695 ;  2  Gale,  164. 

B.  had  concurred,  with  other  members  of  his 
family,  in  letting  land  to  C,  as  tenant  from  year 
to  year,  and  it  was  agreed  that  the  rent  should 
be  paid  to  D.,  as  agent  for  the  family.  B.,  lo 
whom  alone  the  land  really  belonged,  demanded 
rent  of  C,  who  said,  "You  are  not  my  landlord." 
B.  then  demanded  possession,  which  0.  refused 
to  give  up  : — Held,  that  if  the  jury  was  satisfied 
that  the  &ir  meaning  of  this  was,  that  C. 
asserted  that  B.  and  himself  were  not  in  the 
relation  of  landlord  and  tenant,  this  was  a  dis- 
claimer, and  that  C.  was  not  entitled  to  notice 
to  quit.    Doe  d.  Burnett  v.  Long,  9  C.  &  P.  773. 

The  defendant  held  premises  as  tenant  to  H.» 
with  an  agreement  for  a  lease  for  seven  years,  or 
for  the  lease  for  lives  under  which  H.  held  the 
property.  The  attorney  for  the  lessors  of  the 
plaintiff,  who  was  assignee  of  H.'s  interest  in  the 
pi-emises,  under  an  impression  that  the  seven 
years  had  expired,  went  to  demand  possession ; 
when  the  defendant  said,  "  1  hold  on  a  lease  for 
lives,  and  as  long  as  they  live  I  will  not  give  up 
possession ;  you  know  I  have  an  agreement." 
The  attorney  then  demanded  a  quarter's  rent, 
which  was  due,  but  which  the  defendant  refused 
to  pay,  saying,  "  1  hold  under  H.,  and  I  waa 
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directed  by  him  to  pay  to  K.  (the  superior  land- 
lord), and  m  do  so ;  how  do  I  know  he  may  not 
come  and  make  a  demand  on  me  ? " — Held,  that 
this  did  not  amount  to  a  disclaimer  of  the  title 
of  the  lessors  of  the  plaintiff.  Doe  d.  Williams 
y.  Cooper,  1  Scott,  N.  R.  36 ;  1  M.  d:  G.  135.  See 
Doe  a.  Lemis  v.  Cawdor,  1  C,  M.  &  B.  398 ;  4 
Tyr.  852. 

Where  upon  a  question  as  to  the  right  of  pos- 
session on  a  particular  day,  one  party  entitles 
himself  to  such  possession  by  a  tenancy  for  years 
under  the  other,  an  acknowledgment  made  after 
action  brought,  of  an  attornment  to  a  stranger, 
taking  place  before  such  day,  is  sufficient  evidence 
of  a  disclaimer  to  rebut  his  title  as  tenant.  Doe 
d.  Mee  ▼.  Litherland,  6  N.  &  M.  313  ;  4  A.  &  E. 
784. 

The  defendant  had  for  several  years  occupied 
a  cottage  as  tenant  from  week  to  week  to  M. 
After  his  death,  the  defendant  continued  to  pay 
his  rent  weekly  to  certain  persons  to  whom  M. 
had  devised  the  premises.  The  devise  being  dis- 
covered to  be  void  by  reason  of  the  Mortmain 
Act,  the  heir  at  law  of  M. ,  by  his  agent,  demanded 
the  rent,  whereupon  the  defendant  said  he  had 
received  notice  from  the  other  party,  and  would 
not  pay  any  more  rent  until  he  knew  who  was 
the  right  owner : — ^Held,  that  this  did  not  amount 
to  a  disclaimer  or  a  repudiation  of  the  title  of 
the  heir-at-law,  so  as  to  entitle  him  to  eject  the 
defendant  without  any  notice  to  quit.  Jone^  v. 
MilU,  10  C.  B.,  N.  S.  788  ;  31  L.  J.,  C.  P.  66  ;  8 
Jur.,  N.  S.  387. 


How  Waived.] — In  an  ejectment  by  a 


landlord  against  his  tenant,  the  landlord  relied 
on  a  disclaimer.  It  was  proved  that  the  tenant 
disclaimed  in  March,  1833 ;  in  November,  1833, 
the  landlord  put  in  a  distress  for  rent : — Held, 
a  waiver  of  the  disclaimer.  Doe  d.  David  v. 
Williams,  7  C.  &  P.  322. 


What  Emounti  to  a  Surrender  only.] — 


Executrixes  of  tenant  from  year  to  year  signed 
the  following  instrument : — "  We  do  hereby  re- 
nounce and  disclaim,  and  also  surrender  and 
yield  up  to  the  lessor,  all  right,  title,  interest,  use, 
trust,  term  and  terms  of  years  whatsoever,  and 
possession  of  that  messuage  called  B. : — Held,  a 
surrender,  and  not  a  disclaimer.  Doe  d.  Wyatt 
Y.  8tagg,  5  Bing.  N.  C.  564  ;  7  Scott,  690. 

Sffeet  of  Parol  Disolaimer  on  Lease.]— 

A  lease  for  a  term  of  years  by  deed  is  not  for- 
feited by  a  parol  disclaimer  of  the  lessor's  title 
by  the  lessee.  Doe  d.  Graves  v.  Wells,  10  A.  & 
E.  427  ;  2  P.  &  D.  396  ;  3  Jur.  820. 

Mortgages.] — It  is  not  necessary  for  a  mort- 
gagee to  give  a  notice,  previously  to  bringing  an 
ejectment,  to  a  tenant  who  claims  under  a  lease 
from  the  mortgagor,  granted  after  the  mortgage 
without  the  privity  of  the  mortgagee.  Keech  d. 
Wame  v.  BMl,  1  Dougl.  21. 

Nor  where  the  tenant  was  let  into  possession 
after  the  original  mortgage  was  made,  but  before 
an  assignment  of  it  for  the  purpose  of  bringing 
ejectment.  Thunder  d.  Weaver  v.  Belcher,  3 
East,  449.    But  see  Birch  v.  Wright,  1  T.  R.  378. 

A  lessee  for  years  mortgaged  his  estate,  and  his 
term  having  become  forfeited,  the  superior  land- 
lord recovered  the  premises  by  ejectment,  and 
granted  a  new  lease  to  the  mortgagee,  who,  having 
received  the  possession  of  the  premises  from  the 


mortgagor,  returned  the  key  of  the  house  to  him, 
saying,  '*  Go  on  as  before ;  pay  me  the  money  you 
owe  me,  and  then  you  shall  have  a  lease : " — Held, 
that  this  did  not  create  a  tenancy  from  year  to 
year,  and  that  upon  nonpayment  of  the  money 
due,  and  no  rent  having  been  paid,  the  mort- 
gagee was  entitled  to  maintain  an  ejectment 
without  six  months*  notice  to  quit.  Doe  d. 
Rogers  v.  Pullen,  3  Scott,  271  ;  2  Bing.  N.  C. 
749 ;  2  Hodges,  39. 

A  mortgage  deed  contained  a  covenant,  that, 
if  the  principal  remained  unpaid  on  a  given  day, 
the  mortgagee  might  enter ;  and  that,  if  not  paid 
within  a  certain  number  of  days  from  the  day 
fixed  for  payment  he  might  sell  without  the 
concurrence  of  the  mortgagor  : — Held,  that  the 
mortgagee  might  maintain  ejectment  against 
the  mortgagor,  although  he  remained  in  posses* 
sion,  without  giving  him  notice  to  quit  or  de- 
manding possession.  Doe  d.  Fisher  v.  &ibhs,  2 
M.  &  P.  749  ;  5  Bing.  421. 

A  notice  to  quit  was  signed  by  the  mortgagee 
after  the  mortgage  of  the  reversion.  A  clause  in 
the  mortgage  deed  provided  that  if  the  interest 
was  duly  paid  by  the  mortgagor,  the  principal 
was  not  to  be  called  in  by  the  mortgagee  until  a 
period  after  the  date  of  the  notice.  There  waa 
also  a  covenant  for  quiet  enjoyment : — Held,  that 
notwithstanding  this  clause  the  signature  of  the 
mortgagee  to  the  notice  was  sufficient.  Burton 
V.  DickeTUton,  17  L.  T.  246. 

Personal  Bepretentatlyei.]— When  a  tenant 
from  year  to  year  dies,  his  personal  representa- 
tives have  the  same  interest  in  the  land  which  he 
had,  and  are  therefore  entitled  to  the  same  notice 
to  quit.  Doe  d.  Shore  v.  Porter,  3  T.  R.  13 ; 
S,  P,,  Parker  d.  Walker  v.  Constable,  3  Wila. 
24.  And  see  Mackay  v.  Mackreth,  3  T.  R.  13, 
n.;  ChUliver  d.  Tasker  v.  Burr,  1  W.  B1.  596. 

A  tenant  from  year  to  year  died,  and  a  regular 
notice  to  quit  was  served  on  the  widow,  who 
remained  in  possession : — Held,  that  the  landlord 
might  recover  in  ejectment,  unless  it  was  shewn 
that  some  other  person,  and  not  the  widow,  was 
the  executor  or  administrator  of  the  tenant ;  and 
that  it  was  not  incumbent  on  the  landlord  tO" 
shew  that  the  widow  was  either  executrix  or 
administratrix.    Bees  v.  Perrot,  5  C.  &  P.  230. 

b.  I«engtli  of  Notloe. 

What  Bnffioient.]— Half-a-year*8  notice  must 
be  given  to  a  tenant  at  will,  or  his  executor,, 
to  quit^  or  ejectment  does  not  lie.  Six  months' 
notice  is  not  sufficient.  Parker  d.  Walker  V* 
Constable,  3  Wlls.  25. 

Where  rent  is  reserved  quarterly,  it  does  not 
dispense  with  the  necessity  of  six  months'  notice 
to  quit.     Shirley  v.  Newman,  1  Esp.  266. 

But  if  a  quarter's  notice  is  given  to  the  lessor^ 
and  the  rent  paid  up  to  the  time  when  the  tenant 
should  quit,  and  the  lessor  neither  assents  nor 
dissents,  it  will  be  taken  as  a  waiver  of  the  regular 
notice,  and  an  acquiescence  on  his  part.    lb, 

A  month's  notice  is  not  sufficient.  Chdliverdi^ 
Tasker  v.  Burr,  1  W.  Bl.  596. 

In  all  cases  the  notice  to  quit  must  have  refer- 
ence to  the  terms  of  the  letting ;  therefore,  in 
ejectment  for  a  house,  where  the  defendant  had 
taken  the  house  by  the  month : — Held,  that  a 
month's  notice  to  quit  was  sufficient  to  entitle 
the  plaintiff  to  recover.  Doe  d.  Parry  v.  Hazelly. 
1  Esp.  94. 
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give  up  possession  on  the  Ist  of  May,  1871,  "  pro- 
vided the  tenancy  originally  commenced  on  the 
Ist  of  May,  or  other^'ise  at  the  end  of  the  year  of 
the  tenancy  which  should  expire  next  after  the 
end  of  half  a  year  from  the  date  of  the  notice  ;" 
and,  in  January,  1872,  the  plaintiff  brought  an 
ejectment  for  the  lands  claiming  title  from  the 
2nd  of  May,  1871 :— Held,  that  the  notice  was 
effectual  to  determine  the  tenancy  on  the  1st  of 
November,  1871.  Aihtoum  QLord)  v.  Larke,  6  Ir. 
R.,  C.  L.  270. 

To  determine  a  tenancy  from  year  to  year 
commencing  on  the  25th  March,  the  landlord 
served,  previously  to  the  26th  of  March,  1872, 
i.  e.,  six  months  before  the  last  gale  day  of  the 
calendar  year,  a  notice  to  quit  and  deliver  up 
possession  on  the  29th  of  September,  1872,  but 
by  the  notice  informed  the  tenant  that  he  did 
not  require  the  possession  on  that  day  unless 
the  tenancy  then  commenced  : — Held,  that  the 
notice  did  not  determine  the  tenancy  until  the 
25th  of  March,  1873,  and  that  an  ejectment 
brought  before  that  day  could  not  be  sustained. 
Ferguson  v.  Daly,  8  Ir.  R.,  C.  L.  216. 

A  tenancy  from  year  to  year  may  be  deter- 
mined at  the  end  of  the  first  year  by  a  six 
months*  notice  to  quit.  Doe  d.  Hogg  v.  Taylor, 
1  Jur.  960. 

A  six  months*  notice  to  determine  a  yearly 
tenancy  commencing  on  one  of  the  ordinary 
feast-daj?,  means  a  customary  six  months,  that 
is,  from  one  of  the  usual  quarter-days  to  the 
quarter-day  next  but  one  following,  though  such 
six  months  should  exceed  or  fall  short  of  the 
number  of  days  which  constitute  half  a  year. 
Consequently,  a  notice  served  on  the  26th  of 
March,  to  quit  on  the  29th  of  September  then 
next,  is  not  a  valid  notice.  Morgan  v.  Davies,  3 
C.  P.  D.  260  ;  26  W.  R.  816. 

An  agreement  in  writing  "  to  let  from  year  to 
year,  and  for  so  long  as  the  lessor  has  power  to 
let,**  creates  only  a  tenancy  from  year  to  year, 
which  is  terminable  by  a  legal  six  months*  notice 
to  quit,  though  the  power  of  the  lessor  to  let  the 
premises  has  not  come  to  an  end.  Wood  v. 
Beard,  2  Q.  B.  D.  30 ;  46  L.  J.,  Q.  B.  100 ;  35 
L.  T.  866. 

A  tenancy  from  year  to  year,  so  long  as  both 
parties  please,  is  determinable  at  the  end  of  the 
first  year,  unless,  in  the  creation  of  the  tenancy, 
the  parties  introduce  provisions  shewing  that 
they  contemplated  a  tenancy  for  two  years  at 
least.  Doe  d.  Clarke  v.  Smarridge,  7  Q.  B.  957  ; 
14  L.  J.,  Q.  B.  827  ;  9  Jur.  781. 


A  written  agreement  for  the  letting  of  pre- 
mises expressed  the  tenancy  to  be  "  for  a  year 
certain,  and  so  on  from  year  to  year  until  a  half- 
year's  notice  should  be  given  by  or  to  either 
party,  at  a  yearly  rent  of  50Z.  payable  quarterly, 
the  first  payment  to  be  on  the  25th  of  March 
next.*'  The  agreement  was  dated  the  20th  of 
December,  1872,  and  specified  no  date  for  the 
commencement  of  the  term : — Held,  that  a  notice 
to  quit  given  by  the  landlord  on  the  24th  of  June 
1874,  was  a  good  notice.  Sandill  v.  Franklin, 
10  L.  R..  C.  P.  377  ;  44  L.  J.,  C.  P.  216  ;  32  L.  T. 
809  ;  23  W.  R.  473. 

A  notice  to  quit  at  Old  Michaelmas,  though 
given  half  a  year  before  New  Michaelmas,  at 
which  time  the  tenancy  expired,  is  bad.  Doe  d. 
Spicer  v.  Lea,  11  East,  312. 

A  lease  for  one  year,  and  so  on  from  year  to 
year  until  the  tenancy  thereby  created  rfiall  be 
determined  as  thereinafter  mentioned,  with  a  pro- 
viso that  it  shall  be  lawful  for  either  of  the 
parties  to  determine  the  tenancy  by  three  months' 
notice,  creates  a  tenancy  for  two  years  certain, 
and  cannot  be  terminated  by  a  three  months' 
notice  to  quit  at  the  end  of  the  first  year.  Doe 
d.  Chathorn  v.  Oreen,  1  P.  &  D.  454  ;  9  A.  &  E. 
658  ;  2  W.,  W.  &  H.  122. 

A  notice  on  the  28th  of  September  to  quit  on 
the  ensuing  25th  of  March  is  a  sufficient  half- 
year's  notice.  Roe  d.  Durant  v.  Doe,  6  Bing. 
574  ;  4  M.  &  P.  391 ;  S,  P.,  Doe  d.  Ilarrop  v. 
Oreen,  4  Esp.  198. 

A  notice  given  on  the  26th  of  September  to 
quit  at  the  end  of  six  calendar  months  is  good  to 
determine  a  holding,  commencing  on  the  25th  of 
March.    Howard  v.  Wemiley,  6  Esp.  53. 

So,  though  the  word  "calendaf*  had  been 
omitted,  or  the  notice  had  expressed  half  a  year. 
Ih, 

A  tenancy  commenced  on  the  12th  of  May, 
1840,  by  a  lease  for  one  year  only,  at  a  certain 
rent ;  the  tenant  remained  in  possession  till  1841, 
without  any  fresh  agreement.  An  increased  rent 
was  to  commence  on  the  12th  of  May,  1842  : — 
Held,  that  the  tenancy  was  determined  in  1843 
by  a  notice  to  quit,  given  after  the  payment  of 
the  increased  rent  existing  on  the  12th  of  Mav, 
1843.  Doe  d.  Monok\,  Oeekie,  5  Q.  B.  841 ;  1  0. 
&  K.  307  ;  13  L.  J.,  Q.  B.  239  ;  8  Jur.  360. 

B.  being  possessed  of  a  term,  made  an  under- 
lea{;e  for  fourteen  years  and  a  half  from  the  25th 
December,  1831,  which  was  assigned  to  the  de- 
fendant, and  expired  on  the  24th  June,  1846. 
The  defendant  continued  in  possession,  and  paid 
rent  to  the  plaintiff,  who  had  become  assignee 
of  the  original  term  : — Held,  that  a  notice  given 
on  the  24th  December,  1846,  to  quit  on  the  24th 
June  next  was  valid.  Doe  d.  Buddie  v.  Lines, 
11  Q.  B,  402  ;  17  L.  J.,  Q.  B.  108  ;  12  Jur.  80. 

A  demise  for  "a  term  of  three  years  deter- 
minable on  a  six  months'  previous  notice  to  quit, 
otherwise  to  continue  from  year  to  year  until 
the  term  shall  cease  by  notice  to  quit  at  the 
usual  times,"  is  a  demise  for  three  years  certain, 
determinable  only  at  the  end  of  that  period  by 
six  months*  previous  notice,  and  if  not  deter- 
mined, a  subsisting  tenancy  from  year  to  year. 
Jones  V.  Maon,  1  H.  &  0.  48 ;  31  L.  J.,  Ex.  '605  ; 
8  Jur.,  N.  S.  648. 

Tenancy  from  Year  to  Year.] — A  notice  to  quit, 
served  on  the  26th  of  October,  1870,  to  determine 
a  tenancy  from  year  to  year,  which  commenced 
on  the  1st  of  May,  1869,  required  the  tenant  to 


Under  the  A^enltnral  Holdings  Aet,  1875.] — 
A  yearly  tenancy  which  by  express  agreement  of 
the  parties  is  determinable  on  six  months'  notice 
to  quit  is  not  within  the  Agricultural  Holdings 
Act,  1875  (38  &  39  Vict.  c.  92),  s.  51,  which  pro- 
vides that "  Where  a  half  year's  notice,  expiring 
with  the  year  of  tenancy,  is  by  law  necessary  and 
sufiicient  for  determination  of  a  tenancy  from 
year  to  year,  a  year's  notice  so  expiring  shall  by 
virtue  of  this  act  be  necessary  and  sufficient  for 
the  same.**  Wilkinson  v.  Calvert,  3  C.  P.  D,  360 ; 
47  L.  J.,  0.  P.  679 ;  38  L.  T.  813  :  26  W.  R. 
829. 

When  Tenant  may  allege  Insoffloieney  ol] — 
If  notice  to  quit  at  Midsummer  is  given  to  a 
tenant  holding  from  Michaelmas,  he  may  insist 
on  the  insufficiency  of  the  notice  at  the  trial, 
though  he  did  not  make  any  objection  at  the 
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time  when  it  was  served.     OakappU  d.  Oreen  v.  I  Car.  k  M.  280.   See  Doe  d.  Kindersley  v.  HugheSf 


Copous,  4  T.  R.  361. 

Statute  of  Frauds.] — A  tenant  held  under  a 
demise  from  the  26th  day  of  March,  for  one  year 
then  next  ensuing,  and  fully  to  be  completed 
and  ended,  and  so  from  year  to  year,  for  so  long 
as  the  landlord  and  tenant  should  respectively 
please.  The  tenant,  after  having  held  more  than 
one  year,  gave  a  parol  notice  to  the  landlord  less 
than  six  months  before  the  26th  day  of  March, 
that  he  would  quit  on  that  day,  and  the  landlord 
accepted  and  assented  to  the  notice  : — Held,  that 
the  tenancy  was  not  thereby  determined,  there 
not  having  been  either  a  sufficient  notice  to  quit, 
nor  a  surrender  in  writing  or  by  operation  of  law, 
within  the  Statute  of  Frauds.  Johfistone  v. 
jffuddlestoTie,  7  D.  &  B.  411 ;  4  B.  &  C.  922. 

o.  By  and  to  whom  to  be  ariven. 

By  Joint  Lessors.] — Where  joint  lessors  are 
partners  in  trade,  a  notice  to  quit  in  the  names 
of  all  signed  by  one  only,  is  valid.  Doe  d. 
Mliott  V.  IltUme,  2  M.  &  R.  483. 

So  a  notice  to  quit,  given  by  a  person  autho- 
rized by  one  of  several  lessors,  joint  tenants, 
determines  the  tenancy  as  to  all.  Doe  d.  Xiii- 
dersley  v.  Hv^Ues^  7  M.  &  W.  139. 

A  notice  to  quit  by  joint  tenants  to  a  tenant 
from  year  to  year  must  be  signed  by  all  the  joint 
tenants  at  the  time  it  is  served,  if  it  is  given  by 
one  of  them  ;  but  if  such  notice  is  given  by  an 
agent  on  behalf  of  the  joint  tenants,  it  is  suffi- 
cient if  his  authority  is  subsequently  recognized 
by  all  of  them.  Ooodtitle  d.  King  v.  Woodward^ 
8  6.  &  A.  689 ;  8.  P.,  Doe  d.  Joliffe  v.  Syhmrn, 
2  Esp.  877. 

So,  where  there  are  three  joint  trustees  of  an 
estate,  a  notice  to  quit  or  discontinue  the  pos- 
session given  by  two  is  bad,  even  though  given 
in  the  names  of  the  three,  and  the  third  trustee 
■afterwards  adopts  it,  and  joins  in  the  ejectment. 
Right  d.  Fislier  v.  (hthell,  5  East,  491 ;  2  Marsh. 
«3  ;  5  Esp.  149. 

But  if  four  joint  tenants  jointly  demise  from 
year  to  year,  such  of  them  as  give  notice  to  quit 
may  recover  their  several  shares  in  ejectment. 
Doe  d.  Wayman  v.  Chapliny  3  Taunt.  120. 

A.,  a  brewer,  demised  a  public-house  to  B., 
nnder  an  agreement  that  he  should  hold  for  one 
year  certain,  and  that,  after  the  expiration  of 
that  time,  either  party  might  put  an  end  to  the 
tenancy,  by  giving  three  months*  notice  to  quit, 
the  rent  to  be  payable  quarterly  ;  the  agreement 
<sontained  no  clause  of  re-entry :  B.  took  pos- 
session, and  paid  rent  to  A.,  wheat  first  gave  him 
a  receipt  in  nis  own  name,  and  afterwards  in  the 
joint  names  of  himself  and  two  partners,  who 
were  interested  with  him  in  the  brewery :  after 
B.  had  been  in  possession  for  three  years,  A.  gave 
bim  a  notice  to  quit  in  his  own  name  alone  : — 
Held,  in  ejectment,  that  A.  might  recover  on  his 
own  demise,  although  the  latter  receipts  for  rent 
were  given  in  the  names  of  himself  and  partners, 
iind  that  no  clause  of  re-entry  was  necessary 
in  the  agreement.  Doe  d.  Oreen  v.  Baker,  2 
Moore,  189  ;  8  Taunt  241. 

Four  trustees  were  joint  landlords  of  a  house 
under  a  deed  of  trust ;  and  notice  to  quit  was 
served  upon  the  tenant,  but  signed  by  three  of 
them  only  : — Held,  that  the  notice  was  sufficient 
to  put  an  end  to  the  connexion  between  all  the 
parties  as  landlord  and  tenant.  Afford  r.  Viekery^ 


7  M.  &  W.  139. 

By  Boetor  and  Chnrcliwardens.] — ^Notice  to 
quit  to  a  tenant  of  lands,  originally  devised  to 
the  rector  and  churchwardens  of  a  parish,  and 
their  successors  in  trust,  signed  by  the  rector  and 
churchwardens,  requiring  him  to  deliver  up  the 
premises  to  the  rector  and  churchwardens  for 
the  time  being,  is  ill.  Doe  d.  Brooks  v.  Fair- 
doughy  6  M.  &  S.  40. 

By  Two  out  of  Three  Commissioners.] — A  lease, 
dated  October,  1825,  to  which  the  king  was  a 

garty,  was  granted  by  the  commissioners  of  his 
[ajesty*s  woods  and  forests,  containing  a  clause, 
that,  if  the  commissioners  for  the  time  being 
should,  at  any  time  during  the  term,  be  minded 
or  desirous  to  determine  the  demise,  and  of  such 
their  mind  and  desire  should  cause  "  one  calendar 
month's  notice  in  writing  under  their  hands  *'  to 
be  given  to  the  lessee,  the  lease,  at  the  expiration 
of  such  notice,  should  cease,  determine  and  be 
absolutely  void  : — Held,  that  the  lease  was. de- 
termined by  a  notice  signed  by  two  only  out  of 
three  commissioners,  by  virtue  of  10  Geo.  4,  c. 
50,  s.  92.     Coomhee  v.  Dutton,  5  M.  &  W.  469. 

By  Joint  Lessees.] — A  notice  to  quit  signed 
by  one  of  several  joint  tenants  on  behalf  of  the 
others,  is  sufficient  to  determine  a  tenancy  from 
year  to  year  as  to  all.  Doe  d.  Aslin  v.  Summer- 
sett;  1  B.  &  Ad.  135. 

To  Tenants  in  Common.] — ^Where  two  tenants 
hold  premises  in  common,  notice  to  quit  to  one 
of  them  is  sufficient  to  determine  the  tenancy. 
Doe  d.  Macartney  (^Lard)  v.  Crick,  6  Esp.  196. 

At  least  it  is  evidence  that  the  notice  reached 
the  other  tenant  who  lived  elsewhere.  Doe  d. 
Bradford  (^Lord)  v.  Watkins,  7  Bast,  651  ;  3 
Smith,  517. 

To  Tenant  who  has  Underlet.] — If,  upon 
notice  to  quit  given  to  a  tenant,  he  g^ves  notice 
to  his  under-tenants  to  quit  at  the  same  time, 
and  upon  the  expiration  of  the  notice  he  quits 
so  much  as  is  occupied  by  himself,  but  his  under- 
tenants refuse  to  quit,  an  ejectment  may  still  be 
maintained  against  him  for  so  much  as  his  under- 
tenants have  not  given  up.  Boe  v.  Wiggs,  2 
N.  R.  330. 

A  tenant  from  year  to  year  underlet  part  of  the 
premises,  and  then  gave  up  to  his  landlord  the 
part  remaining  in  his  own  possession,  without 
either  receiving  a  regular  notice  to  quit  the  whole, 
or  giving  notice  to  quit  to  his  sub-lessee,  or  even 
surrendering  that  part  in  the  name  of  the  whole 
(supposing  that  anything  short  of  a  regular  notice 
to  quit  from  the  landlord  to  his  immediate  tenant 
would,  after  such  sub-letting,  have  determined 
the  tenancy  in  the  whole) ;  yet  the  landlord 
cannot  entitle  himself  to  recover  against  the  sub- 
lessee fthere  being  no  privity  of  contract  be- 
tween tnem),  upon  giving  hall  a  year's  notice  to 
quit  in  his  own  name,  and  not  in  the  name  of  his 
first  lessee  :  for,  as  to  the  part  so  underlet,  the 
original  tenancy  still  continued  undetermined. 
Pleasant  d.  Hay  ton  v.  Benson,  14  East,  234. 

To  Party  in  Possosiion.  ]'WheTe  A.  had  been 
tenant  of  certain  premises,  and  upon  his  leaving 
them  B.  took  possession  : — Held,  that  in  the  al> 
sence  ol  any  evidence  to  the  contrary,  it  might  be 
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A  witness  for  the  plaintiff  having  stated  that 
he  had  never  heard  of  an  agreement  in  writing 
respecting  the  board  and  lodging,  the  agreement 
was  put  into  his  hands,  and  he  was  asked  by  the 
defendant  whether  he  had  seen  an  agreement 
respecting  the  snbject-matter  of  the  action ;  he 
replied,  "  Never  before  I  came  into  court : " — 
Held,  that  the  defendant,  if  he  wijshed  the  agree- 
ment read,  must  put  it  in  as  his  own  evidence. 
Keys  V.  Harwood,  2  C.  B.  905  ;  15  L.  J.,  C.  P.  207. 

One  of  the  plaintiff^s  witnesses,  on  cross-exa- 
mination, said  that  he  had  heard  from  the  plain- 
tiff's attorney  that  there  was  an  agreement  in 
writing : — ^Held,  no  evidence  of  the  existence  of 
an  agreement,  so. as  to  render  its  production  by 
the  plaintiff  necessary.  Watson  v.  King^  3  C.  B. 
608. 


Silcox,  19  L.  J.,  Q.  B.  295  ;  14  Jur.  573,  See 
Mwndell  v.  Drummondf  14  Jur..  573,  n. 

By  indenture  of  lease,  dated  the  26th  June, 
1810,  between  A.  (the  father  of  the  plaintiff) 
and  B.  (the  father  of  the  defendant),  reciting  a 
former  lease  of  the  27th  July,  1810,  between 
S.  and  M.  his  wife,  and  A.,  which  recited  that 
M.  was  entitled  to  a  moiety  of  lands  in  West 
Fen,  and  two-thirds  for  life,  or  for  some  other 
estate  of  freehold,  and  that  A.  was  entitled  to 
the  other  moiety  and  the  other  third  part  re- 
spectively, or  some  other  share  of  the  same  lands, 
for  some  estate  of  freehold,  and  by  which  S.  and 
M.  his  wife  demised  the  moiety  and  two-third 
parts  respectively  of  M.  to  A.,  for  forty  years, 
from  the  5th  of  April,  1801 ;  A.  demised  to  B. 
the  lands  of  which  M.  was,  by  the  recital  in  the 
lease  of  1801,  said  to  be  entitled  to  two-thirds, 
and  himself,  A.,  to  one-third  (of  the  lands  in 
West  Fen),  for  the  remainder  of  the  term  of 
forty  years,  except  the  last  ten  days.  A.  died  in 
1813,  and  B.  in  1818,  leaving  the  plaintiff  and 
the  defendant  their  respective  representatives. 
The  defendant  continued  in  the  occupation  of 
the  lands  in  West  Fen  to  the  time  of  the  trial, 
he  and  his  father  having  regularly  paid  rent  to 
t^e  plaintiff  and  his  father  to  Lady-day,  1841, 
when  the  lease  of  1801  expired : — Held,  that  the 
recital  in  the  lease  of  1801  was  primft  facie  evi- 
dence that  A.  was  entitled  to  one-third  of  the 
lands  in  West  Fen  in  fee,  and  that  the  plaintiff 
had  a  right  to  treat  the  dcffendant  as  a  tenant  at 
sufferance  of  sudi  undivided  third  part,  for  the 
period  during  which  he  held  on  after  the  expira- 
tion of  the  lease,  and  to  sue  him  for  use  and 
occupation  in  respect  thereof.  Bayley  v. 
JBradley,  5  C.  B.  396  ;  16  L.  J.,  C.  P.  206. 

A.  being  in  possession  of  premises  under  a 
lease  from  two  trustees,  for  a  term  which  had 
expired,  a  new  lease  was  granted  for  a  further 
term,  but  was  executed  by  one  of  the  trustees 
only.  A.  paid  the  rent  to  both  trustees,  until 
one  of  them  died ;  and  for  the  rent  due  after  his 
death  the  other  trustee  brought  an  action  for 
use  and  occupation  against  A. : — Held,  that  he 
might  maintain  the  action  in  his  own  right, 
and  was  not  bound  to  sue  as  surviving  trustee. 
Wheatley  v.  £oydj  7  Ex.  20  ;  21  L.  J.,  Ex.  39. 

o.  Proof  of  Written  Oontraot. 

Prodaetion.] — ^Where  premises  have  been  de- 
mised by  an  agreement  in  writing,  but  not  on 
stamped  paper,  the  plaintiff  is  bound  to  give  the 
writing  in  evidence  ;  and  if  not  stamped  at  the 
trial,  he  will  be  nonsuited,  and  will  not  be  allowed 
to  go  for  use  and  occupation  generally.  Bretoer 
V.  Palmer,  3  Esp.  213. 

Unless  the  evidence  given  by  the  plaintiff  in 
support  of  his  case  does  not  disclose  the  existence 
of  such  an  agreement.  Fry  v.  Chapman,  5  D. 
P.  C.  265. 

A  defendant  cannot  shew,  by  the  cross-exami- 
nation of  the  plaintiff's  witnesses,  that  the  pre- 
mises are  held  under  a  written  agreement,  but 
if  it  afterwards  appears  by  the  evidence  of  the 
defendant's  witnesses  that  the  premises  are  so 
held,  the  plaintiff  is  not  bound  to  put  in  the 
written  agreement.  Marston  v.  Dean,  7  C.  &  P. 
13. 

In  an  action  for  rent  of  land  verbally  let  on 
the  same  terms  as  the  former  tenant's  lease, 
such  lease  must  be  produced,  properly  stamped. 
Turner  v.  Power,  7  B.  &  C.  625  ;  1  M.  &  M.  131. 


Kemorandnm — TTnaeceptad  PropoiaL] — 

Where,  on  the  letting  of  land  to  a  tenant,  a 
memorandum  was  drawn  up,  the  terms  of  which 
were,  that  he  should  on  a  future  day  bring  a 
surety  and  sign  the  agreement,  neither  of  .which 
he  ever  did : — Held,  that  the  memorandum  was 
a  mere  unaccepted  proposal,  and  need  not  be  pro- 
duced, but  that  the  terms  of  the  letting  might  be 
proved  by  parol  evidence.  Doe  d.  Bingham  y. 
Cartwright,  3  B.  &  A.  326. 

— ^  TTnBtamped  Agreement.! — ^Where  a  wit- 
ness deposed  that  the  settled  draft  of  a  lease 
was  the  final  agreement  between  the  parties,  for 
one  of  whom  he  acted  as  agent : — Held,  that  an 
unstamped  memorandum,  written  afterwards  by 
himself,  but  not  signed  by  anybody,  was  admis- 
sible as  a  mere  proposal,  to  shew  that  the  settled 
draft  was  not  the  final  agreement  between  the 
parties.    Hawkins  v.  Warre,  5  D.  &  R.  612. 

A  company,  of  which  the  plaintiff  and  the  de- 
fendant were  directors,  occupied  a  house  belong- 
ing to  the  plaintiff.  A  draft  agreement,  prepared 
by  the  plaintiff's  attorney,  was  submitted  to  the 
solicitors  of  the  company,  and  by  them  approved 
and  returned ;  and,  at  a  subsequent  meeting  o£ 
the  directors,  a  resolution  was  made  empowering 
the  solicitors  to  sign  the  agreement  on  behalf  of 
the  company.  The  agreement,  however,  was 
never  executed.  In  an  action  for  use  and  occu- 
pation, the  plaintiff  offered  the  draft  in  evidence, 
not  as  an  agreement  binding  per  se  (it  being 
neither  dated,  stamped,  nor  signed),  but  to  shew 
that  the  occupation  was  to  be  by  the  other 
directors,  exclusive  of  himsell : — Held,  that  the 
draft  was  inadmissible  for  want  of  a  stamp, 
inasmuch  as  it  could  only  be  relied  on  as  proof 
of  the  special  agreement,  the  plaintiff's  position 
precluding  him  from  maintaining  an  action 
against  a  co-director  upon  an  implied  contract. 
Chadioick  v.  Clarhe,  1  C.  B.  700. 

After  the  plaintiff  has  proved  by  witnesses  a 
case  of  implied  or  oral  contract,  he  cannot  be 
nonsuited  by  the  defendant's  producing  ai)  un- 
stamped written  instrument,  purporting  to  con- 
tain the  terms  of  contract.  Feilder  v.  Bayy, 
3  M.  &  P.  659  ;  6  Bing.  332  ;  4  C.  &  P.  61. 

Where  a  proposal  was  made  in  writing  by  A» 
to  let  a  piece  of  land  to  B.  on  certain  terms  con- 
tained in  a  wiitten  agreement  between  B.  and  C, 
and  A.  afterwards  agreed  by  parol  that  B.  should 
have  the  lands  upon  the  terms  proposed  : — ^Held^ 
in  an  action  for  a  breach  of  the  agreement,  that 
the  original  proposal  was  receivable  without  a 
stamp.  Drant  v.  Brown,  5  D.  &  B.  582 ;  3  B. 
&  C.  665. 


1458         LANDLOED    AND    TENANT— U«e  and  Occupation.         1454 


Parol  Evidence.  1 — Parol  evidence  as  to  the 
party  to  whom  a  demise  has  been  made,  is  not 
admissible  where  the  agreement  for  the  demise 
was  in  writing,  ^so  v.  Jlawdo-n,  3  M.  &  B.  426  ; 
8  B.  &  C.  708. 

Where  a  party  holds  land  under  A  written 
agreement,  parol  evidence  cannot  be  received  of 
the  fact  under  whom  he  came  into  possession. 
Dae  V.  Harvey,  8  Bing.  239  ;  I  M.  &  Scott,  374. 

In  an  acUon  by  landlord  against  tenant,  a 
witness  refreshing  his  memory  from  a  memo- 
randum, proved  a  parol  agreement  as  to  the 
terms  of  the  tenancy ;  and  that  the  plaintiff  at 
the  same  time  drew  up  a  memorandum,  which 
was  read  over  and  assented  to  by  the  defendant, 
but  not  seen  or  signed  by  him : — Held,  that 
the  parol  evidence  was  admissible.  Tyrwhitt  v. 
Lambert,  3  P.  &  D.  676  ;  10  A.  &  £.  470.  See 
also  Preston  v.  Merceau,  2  W.  Bl.  1249. 

d.  Amount  of  Bent. 

Beferenee  to  Void  Loaie.] — Becourse  may  be 
had  to  the  original  agreement,  though  void 
under  the  Statute  of  Frauds,  to  calcukite  the 
amount  of  the  rent  due  on  sach  agreement.  J)e 
Medina  v.  PoUon,  Holt,  47. 

How  Asfeifed.]— A.  took  a  form  under  an 
agreement  from  B.  that  A.  ahoold  have  the  ex- 
clusive right  of  sporting  over  the  manor  in 
which  it  was  situate,  aod  should  also  occupy 
certain  glebe  land  within  the  parish ;  A.  entered 
into  possession,  but  did  not  sign  the  agreement, 
and  it  appeared  that  B.  had  no  power  of  con- 
ferring the  right  of  sporting,  nor  could  he  pro- 
cure the  glebe  land  : — Held,  that  evidence  was 
admissible  to  shew  the  annual  value  of  the  land 
without  such  right,  which  might  be  ascertained 
by  the  jury,  independently  of  the  amount  of  the 
rent  reserved  by  the  agreement.  Tomlinson  v. 
Day,  5  Moore,  558  ;  2  B.  &  B.  680. 

A  tenant  of  premises  at  472.  a  year  received 
notice  to  quit ;  and  the  landlord  agreed  with 
another  party  for  a  holding,  to  commence  on  the 
expiration  of  the  current  term,  at  80/.  a  year. 
Before  the  term  expired,  the  new  tenant,  by 
consent  of  all  parties,  was  admitted  in  place  of 
the  outgoing  tenant ;  and  the  rent  was  paid  at 
the  rate  of  472.  to  the  end  of  the  term.  Dis- 
putes arising  on  the  new  agreement,  it  was 
abandoned ;  but  the  new  tenant  continued  to 
occupy  : — Held,  that  it  was  a  question  for  the 
jury,  what  rent  was  fairly  payable  for  the  con- 
tinual holding,  no  necessary  inference  arising 
under  the  cireumstances  from  the  former  holding 
at  472.  Tlietford  (^Mayor)  v.  Tyler,  8  Q.  B.  95  ; 
16  L.  J.,  Q.  B.  33  ;  10  Jur.  68. 

Where  a  tenancy  is  continued  beyond  the  time 
for  whi^h  it  was  originally  taken,  and  nothing  is 
arranged  respecting  the  amount  to  be  paid  on 
the  new  holding,  the  new  holding  is  not  of 
necessity  to  be  on  the  same  terrn^  as  the  former ; 
but  the  jury  may  give  the  landlord  a  larger 
sam  for  the  continued  occupation,  if  there  are 
circumstances  to  shew  that  such  increased  rent 
was  expected  by  him  in  the  event  of  holding 
over,  and  that  the  understanding  was  not  repu- 
diated by  the  tenant.  Elgar  v.  Watton,  Car.  & 
M.  494. 

A.  proposed  to  B.,  owner  of  a  warehouse,  that 
A.  should  occupy  it  as  a  packer,  and  pay  B.  75/. 
a  year,  and  as  much  more  as  half  the  profits 
came  to,  and  a  written  agreement  was  to  be 


drawn  up  between  them  for  a  term  of  five  years. 
A.  was  let  into  possession  provisionally,  and  with 
a  view  to  the  intended  agreement.  When  the 
agreement  was  drawn  up,  A.  refused  to  sign  it ; 
A.  had  occupied  the  warehouse  for  ten  weeks. 
It  was  found  by  the  jury  that  A.  was  let  into 
possession  without  any  agreement,  and  provi- 
sonally  with  a  view  to  an  intended  agreement : — 
Held,  that  A.'was  liable  to  pay  B.  a  reasonable 
sum  for  the  time  he  occupied  the  warehouse. 
Coggan  v.  Warwicher,  8  C.  &  E.  40. 

When  there  haf  boon  no  ocenpatlon.] — The 
assignees  of  an  insolvent  tenant  agreed  to  pay 
the  landlord  7/.  for  the  last  quarter's  rent : — 
Held,  that  the  sum  could  not  be  recovered,  there 
having  been  no  use  and  occupation.  Clarke  v. 
Wehh,  1  a,  M.  &  R.  29. 

e.  Proof  of  Ooonpatlon. 

Vooeisitj  of  Aotnal  Ooenpation.]— /&d  ante, 
1447. 

Generally.] — ^Where  a  tenant  by  a  written 
agreement  has  agreed  ito  take  premises  from  a 
future  day,  it  is  not  enough  to  put  in  the  agree- 
ment, but  evidence  must  be  also  given  of  some 
occupation  under  it,  Woolley  v,  Wdtliny,  7  0. 
&  P.  610. 

If  a  down  is  let,  by  an  instrument  not  under 
seal,  for  the  purpose  of  digging  copper  ore,  an 
action  for  use  and  occupation  may  be  maintained, 
if  the  defendant  has  ever  taken  possession  ;  and 
if  he  has  once  taken  possession,  he  is  liable  to  all 
subsequent  rent  until  the  determination  of  the 
tenancy,  whether  he  has  continued  to  work  the 
minerals  or  not ;  but  if  the  defendant  merely 
caused  holes  to  be  dug  on  the  down,  and  had 
them  filled  up  immediately,  with  a  view  merely 
to  ascertain  what  sort  of  bargain  he  was  about 
to  make,  or  had  made,  that  would  not  be  a 
taking  of  possession.  Jones  v.  Reynolds,  7  C. 
&  P.  335. 

A  party  who  had  agreed  to  rent  a  house,  sent 
in  a  woman  to  clean  the  house,  and  workmen  to 
paper  one  of  the  rooms  : — Held,  to  be  sufficient 
evidence  of  occupation.  Smith  v.  Towart,  2  M. 
&  G.  841  ;  3  Scott,  N.  R.  172. 

Although  an  assignment  by  a  tensor  of  his 
goods,  estate  and  effects  to  trustees  for  the  benefit 
of  his  creditors,  is  sufficient  to  vest  the  term  in 
the  trustees,  unless  disclaimed,  and  they  do  not 
disclaim,  an  action  for  use  and  occupation  can- 
not be  maintained  against  them  without  proof 
that  they  have  actually  occupied.  How  v.  Ken* 
nett,  3  A.  &  E.  659 ;  5  N.  &  M.  1  ;  1  H.  &  W. 
391. 

Where  a  lease  of  premises  for  a  term  of  years 
expired  at  Midsummer,  1821,  and  the  tenant  re- 
fused to  give  up  possession  at  that  time,  and  in- 
sisted that  he  was  entitled  to  a  notice  to  quit, 
and  continued  in  possession  until  Christmas  fol- 
lowing, and  paid  rent  to  that  time,  when  he 
tendered  the  keys  of  the  premises  to  his  landlord, 
which  the  latter  refused  to  accept : — Held,  that 
such  continuing  in  possession  by  the  tenant  did 
not  amount  to  a  holding  over  by  him,  but  was 
conclusive  evidence  of  a  tenancy  from  year  to 
year,  which  entitled  the  landlord  to  maintain  an 
action  to  recover  the  amount  of  a  quarter's  rent, 
which  became  due  at  Lady-day,  1822.  Bishop 
V.  Uoioard,  3  D.  &  R.  293  ;  2  B.  &  C.  100.  But 
see  2  Esp.  717. 


paying  rent  half-yearlj  at  Old  Michaelmas  aad 
Lady-^aj,  is  substantially  a  taking  of  the  whole 
from  Old  Lady-day,  and  a  notice  to  quit  delivered 
before  Old  Michaelmas  is  sufficient  to  determine 
the  tenancy.  Doe  d.  Daggett  v.  Sftowden,  2 
W.  BL  1224. 

f.  Service. 

With  whom  Left — ^Wife.J— If  a  notice  to  quit 
is  served  on  the  tenant's  wife  at  the  house,  ac- 
companied by  a  statement,  that  the  paper  de- 
livered is  "  a  notice  of  discharge,"  it  is  sufficient. 
Smith  V.  ClarJi,  9  D.  P.  C.  202  ;  1  W.  P.  C.  44  ; 
S,  P,y  Pulteny  v.  Sheltant  5  Ves.  261,  n. 


Servant.] — The  mere  leaving  of  a  notice 
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first  year's  rent  on  the  day  of  Pentecost,  and  the 
other  half-year's  rent  at  Martinmas  : — Held,  that 
the  substantial  subject  of  demise  being  the  house 
and  buildings  for  the  purpose  of  the  manufacture, 
which  were  to  be  entered  on  the  Ist  of  May,  that 
was  the  substantial  time  of  entry  to  which  a 
notice  to  quit  ought  to  refer,  and  not  to  the  25th 
of  December,  when  the  incoming  tenant  had 
liberty  of  entering  on  the  meadow,  which  was 
merely  accessory  to  the  other  and  principal  sub- 
ject of  the  demise ;  and  consequently  that  a  notice 
to  quit  served  on  the  28th  of  September  (which 
would  have  been  sufficient  with  reference  even 
to  the  25th  of  March,  the  day  of  entry  on  the 
pasture  ground,  the  29th  of  September  being 
the  correspondent  half-yearly  day  of  holding  to 
the  2oth  of  March),  to  quit  at  the  expiration  of 
the  cun-ent  year  of  holding,  was  sufficient.  Doe 
d.  Bradford  (Lord)  v.  Watkins,  7  E^t,  551 ;  3 
Smith,  517.     . 

Land  and  buildings  were  held  by  a  yearly 
tenant,  the  land  from  2nd  February  to  2nd  Feb- 
ruary, the  baildings  from  1st  May  to  1st  May. 
The  landlord,  on  22nd  October,  1833,  served  the 
tenant  with  a  notice  to  quit  the  land  and  build- 
ings, at  the  expiration  of  half  a  year  from  the 
delivery  of  this  notice,  or  at  such  other  time  or 
times  as  your  present  year's  holding  of  or  in  the 
said  premises,  or  any  part  or  parts  thereof  re- 
spectively, shall  expire,  after  the  expiration  of 
half  a  year  from  the  delivery  of  this  notice  : " — 
Held,  that,  as  to  the  lands,  the  notice  was  to  be 
considered  a  notice  to  quit  on  2nd  February, 
1835,  and  that  the  landlord  might  recover  both 
land  and  buildings  after  that  day  in  ejectment. 
Doe  d.  Williams  v.  Smith,  5  A.  &:  E.  350 ;  6  N.  & 
M.  829  ;  2  H.  &  W.  176. 

A  tenant  held  a  house  and  land  from  year  to 
year,  the  land  from  2nd  February,  the  house,  &c., 
from  the  Ist  May.  On  the  16th  February,  1838, 
a  notice  to  quit  was  served  on  him,  requiring 
him  to  quit  and  deliver  up  the  farm  at  the  end 
of  his  present  year's  holding: — Held,  that  this 
was  a  good  notice  to  determine  the  tenancy  of 
1839  ,*  it  not  being  shewn,  on  the  part  of  the 
tenant,  that  the  land  was  not  the  principal  sub- 
ject of  the  holding.  Doc  d.  Kindersley  v.  Hughes, 
7  M.  &  W.  139. 

Where  a  tenant  held  a  farm,  as  to  the  arable 
lands,  from  Candlemas,  and  as  to  the  buildings 
and  pastures,  from  May-day,  and  the  rent  was 
payable  at  Michaelmas  and  Lady-day,  a  notice 
to  quit  given  six  months  from  Lady-day,  but  not 
six  months  before  Candlemas,  was  insufficient. 

Doe  d.  &rey  De  Wilton  ^Lord)  v. ,  2  East, 

884. 

But  where,  under  an  agreement  by  a  tenant  of 
a  farm  "  to  enter  on  the  tillage  land  at  Candle- 
mas, and  on  the  house  and  all  other  the  premises 
at  Lady-day  following,  and  that  when  he  left 
the  farm  he  should  quit  the  farm  according  to 
the  times  of  entry  as  aforesaid,"  and  the  rent 
was    reserved    half-yearly  at  Michaelmas   and 


Lady-day  : — Held,  that  a  notice  to  quit  delivered 
half  a  year  before  Lady-day,  but  less  than  half  a 
year  before  Candlemas,  was  good;  the  taking 
being  in  substance  from  Lady-day,  with  a  privi- 
lege for  the  incoming  tenant  to  enter  on  the 
arable  land  at  Candlemas  for  the  sake  of  plough- 
ing, &c.  Doc  d.  Sti'ickland  v.  Spence,  6  East, 
120  ;  2  Smith,  255. 

So,  an  agreement  to  take  a  farm,  the  arable 
land  from  Old  Candlemas,  the  pasture  from  Old 
Lady-day,  and  the  meadow  from  Old  May-day, 


to  quit  at  the  tenant's  house  with  a  servant,  with- 
out further  proof  of  its  having  been  explained  to 
the  servant,  or  that  it  came  to  the  tenant's  hands, 
is  not  sufficient.  Doe  d.  Burou  v.  Lucm^  5  Esp. 
153. 

Delivery  of  a  notice  to  quit  to  the  servant  is 
sufficient,  though  the  tenant  might  not  have  been 
informed  of  it  till  within  the  half-year  after  its 
expiration,  especially  as  the  servant  might  have 
been  called,  but  was  not.  Doe  d.  NerilU  v.  Dun^ 
haVf  M.  &  M.  10. 

A  notice  to  quit  served  upon  Thomas  Mitchell^ 
the  servant  of  John  Mitchell,  instead  of  upon 
John  Mitchell,  although  the  latter  afterwards 
acknowledged  having  seen  the  notice,  and  re- 
ferred to  the  mistake,  is  not  sufficient.  Doe  v. 
Mitchell,  1  Jur.  795. 

The  service  of  a  notice  to  quit  made  at  the 
house  of  the  tenant  upon  a  person  whose  duty  it 
would  be  to  deliver  the  notice  to  the  tenant,  is 
sufficient  to  sustain  ejectment,  although  in  &ct 
the  notice  was  never  delivered  to  the  tenant. 
TanliOrm  v,  Aich^flson,  5  L.  R.,  H.  L.  561 ;  6  Ir.  R., 
C.  L.  188. 

The  presumption  in  such  a  case  is  that  it  did 
reach  the  tenant  himself.    lb. 

In  such  a  case  the  question  -is  not  whether 
the  servant  performed  his  duty  in  delivering  it 
to  his  master,  but  whether  the  servant  was  to 
be  considered  as  the  agent  of  the  master  to 
receive  the  notice.  If  he  was,  the  service  of 
the  notice  will  effectually  bind  the  master.    lb. 

The  fact  that  the  agent  who  received  the 
notice  destroyed  it  would  liberate  entirely  tlie 
person  who  delivered  the  notice,  but  would  not 
liberate  the  person  whose  agent  had  received  and 
destroyed  it.    lb. 

When  there  has  been  service  of  notice  to  quit 
left  at  the  tenant's  house  with  a  servant  of  the 
tenant,  such  a  fact  is  more  than  presumptive 
evidence  of  a  service  on  the  tenant.  The  land- 
lord's right  would  otherwise  be  controlled  by 
something  to  which  the  landlord  was  an  utter 
stranger.    lb. 

But  even  if  only  presumptive  evidence  of  the 
service  be  adduced,  the  evidence  to  rebut  it 
must  be  proof  of  the  fact  that  the  notice  did 
not  come  to  the  knowledge  of  the  tenant  at  all. 
lb. 

Service  of  notice  upon  a  servant  living  at  the 
house  of  one  of  several  lessees,  the  servant  ^'  pro- 
mising to  give  it  to  him  on  his  return  home  in  a 
few  days,"  was  good  service  upon  that  lessee. 
Liddy  v.  Kennedy,  5  L.  R.,  H.  L.  134  ;  20  W.  R. 
150. 

Daughter. ]—T.  lived  in  a  house  where 
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to  quit  which  he  had  received,"  and  engaging  a 
valuer  to  value  his  rights  as  an  outgoing  tenant. 
Doe  d.  Simpson  v.  Hall,  5  M.  &  G.  795. 

Where  the  tenant  of  an  estate  holden  by  the 
year  has  a  dwelling-house  at  another  place,  the 
delivery  of  a  notice  to  quit  to  his  servant  at 
the  dwelling-house  is  strong  presumptive  evi- 
dence that  the  master  received  the  notice. 
Jorws  d.  Griffiths  v.  ^farsh,  4  T.  R.  464. 


his  two  sons  and  his  daughter  also  resided.  T. 
was  imbecile.  -  The  house  was  managed  by  his 
daughter,  the  farming  busine^  by  his  two  sons. 
A  notice  to  quit,  addressed  to  the  father,  was 
served  at  the  house  by  delivery  to  the  daughter. 
She  put  it  on  the  dresser  in  the  kitchen,  and 
afterwards  burnt  it.  One  of  the  sons  knew  of 
its  existence,  but  was  not  shown  to  have  known 
its  exact  terms,  though  he  was  aware  of  its 
nature  : — Held,  that  this  was  a  service  sufficient 
to  entitle  the  landlord  to  maintain  ejectment 
against  the  father.     Ih, 

Widow.] — ^A  tenant  from  year  to  year 

died  intestate,  and,  no  administration  being 
taken  out,  his  widow  continued  in  possession  and 
paid  the  rent ;  the  landlord  served  a  notice  to 
quit  on  her,  and,  on  its  expiration,  he,  with  her 
assent,  entered  into  an  agreement  with  a  new 
tenant  for  letting  the  premises,  in  pursuance  of 
which  the  new  tenant  entered  and  paid  rent ; 
subsequently  a  son  of  the  deceased  tenant  took 
out  administration  to  him,  and  brought  an  eject- 
ment as  administrator  to  recover  possession  : — 
Held,  that  the  service  of  the  notice  to  quit  on 
the  widow,  the  person  in  possession,  was  suffi- 
cient, in  the  absence  of  a  legal  personal  repre- 
flentative  of  the  deceased  tenant,  to  determine 
the  tenancy  which  had  been  in  him,  and  was 
effectual  for  such  determination  even  as  against 
the  legal  personal  representative  subsequently 
raised,  and  that  therefore  the  plaintiff  was  not 
entitled  to  recover  possession.  Sweeny  v.  Sweeny, 
10  Ir.  R.,  C.  L.  375. 


Offlceri  of  Corporatioii.] — An  ejectment 


against  the  plaintiffs  pro  tempore  of  a  corpora- 
tion, cannot  be  maintained  by  proving  payment 
of  rent  for  the  premises,  by  the  annual  prede- 
cessors of  the  defendants,  in  the  same  office  for 
several  years  before,  and  service  of  the  notice  to 
quit  on  the  defendants,  the  existing  bailiffs  ;  for 
the  payment  of  such  rent  by  the  bailiffs  in  suc- 
cession is  merely  evidence  of  a  tenancy  in  the 
corporation.  But,  at  any  rate,  such  tenancy  may 
be  determined  by  a  notice  to  the  corporation  to 
quit,  served  on  its  officers.  Doe  d.  Carlisle 
(^EarV)  V.  Woodman,  8  East,  227. 

When — On  Bnnday.] — A  notice  to  quit  is  good, 
though  given  on  a  Sunday.  Sangster  v.  Nay, 
16  L.  T.  157. 

Qeotment  pending.] — A  notice  to  quit 

was  served  during  the  pendency  of  an  ejectment 
for  non-payment  of  rent,  in  which  judgment  was 
subsequently  entered  and  an  habere  executed ;  an 
order  for  restitution  having  been  afterwards  ob- 
tained by  the  tenant,  an  ejectment  on  the  title 
was  then  brought,  founded  upon  the  notice  to 
quit : — Held,  that  the  notice  to  quit  was  not 
effectual  to  determine  the  tenancy.  Hall  v. 
Flanagan,  11  Ir.  R.,  C.  L.  470. 

Evidence  as  to.] — A  notice  to  quit  is  suffi- 
ciently served  upon  a  tenant  if  it  can  be  shewn 
that  it  came  to  his  hands  before  the  six  months 
previously  to  the  expiration  of  his  year  of  hold- 
ing, though  the  notice  had  been  served  only  by 
having  b^n  put  nnder  the  door  of  the  tenant's 
house.     Al/ord  v.  Viekery,  Car.  &  M.  280. 

The  regular  service  of  a  notice  to  quit  held  to 
have  been  properly  inferred  from  the  circum- 
.gtanoe  of  the  tenant's  speaking  about  *'  the  notice 


ff.  Waiving. 

Aceepting  or  Distraining  for  Bent] — If  a 

landlonl  receives  rent  accrued  due  after  the  ex- 
piration of  a  notice  to  quit,  it  is  a  waiver  of 
that  notice.  Ooodright  d.  Charter  v.  Cordwent, 
5  T.  R.  219. 

So  if  he  distrains  for  such  rent.  Souch  d. 
Wardy.  Willhigale,  1  H.  Bl.  311.  See  Jemier 
V.  Cleyy,  1  M.  &  Rob.  213. 

But  the  mere  acceptance  of  rent  by  a  landlord, 
for  occupation  subsequently  to  the  time  when 
the  tenant  ought  to  have  quitted  according  to 
the  notice  given  him  for  that  purpose,  is  not  of 
itself  a  waiver  on  the  part  of  the  landlord  of 
such  notice,  but  matter  of  evidence  only,  to  be 
left  to  the  jury  under  the  circumstances  of  the 
case.  Doe  d.  Cheney  v.  Batten,  Cowp.  243  ;  9 
East,  314,  n. 

The  receipt  by  an  authorized  agent  of  rent 
due  at  Michaelmas,  is  prima  facie  a  waiver  of  a 
notice  to  quit  at  Midsummer.  Doe  d.  AsJi  v. 
Caltert,  2  Camp.  387. 

But  where  rent  is  usually  paid  to  a  banker,  if 
the  banker,  without  any  special  authority,  re- 
ceives rent  accruing  after  the  expiration  of  a 
notice  to  quit,  the  notice  is  not  thereby  waived. 
Ih. 

Demanding  Bent.] — Though  payment  and  ac- 
ceptance of  rent  accruing  after  the  expiration  of 
a  notice  to  quit  amount  to  a  waiver  of  the 
notice,  a  demand  of  such  rent  does  not  necessarily 
operate  as  a  waiver  ;  and  it  is  a  question  for  the 
jury,  and  not  for  the  court,  whether,  under  the 
circumstances  of  the  case,  the  notice  has  been 
waived.  Blyth  v.  Dennett,  13  C.  B.  178  ;  22 
L.  J.,  C  X  •  79. 

Aeeepting  Hew  Tenant.] — If,  at  the  end  of  a 
year,  when  the  tenancy  is  from  year  to  year,  the 
landlord  accepts  another  person  as  tenant  in  the 
room  of  the  former  tenant,  without  any  surrender 
in  writing,  such  acceptance  will  be  a  dispensa- 
tion of  any  notice  to  quit.  Sparrow  v.  Ilawkce, 
2  Esp.  505. 

Seoond  Notice.] — A  landlord  gave  a  notice  to 
quit  different  parts  of  a  farm  at  different  times, 
which  the  tenant  neglected  to  do  in  part,  in 
consequence  of  which  the  landlord  commenced 
an  ejectment ;  and  before  the  last  period  men- 
tioned in  the  notice  was  expired,  the  landlord, 
fearing  that  the  witness,  by  whom  he  was  to 
prove  the  notice,  would  die,  gave  another  notice 
to  quit  at  the  respective  times  in  the  following 
year,  but  continued  to  proceed  with  his  eject- 
ment : — Held,  the  second  notice  was  no  waiver 
of  the  first.  Doe  d.  Williams  v.  Humyhreys,  2 
East,  237. 

And  a  second  notice,  delivered  to  a  tenant 
after  the  expiration  of  a  former  notice,  to  quit 
on  a  subsequent  day,  or  to  pay  double  rent,  is  no 
waiver  of  such  first  notice  or  of  the  double  rent 
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which  hafi  accmed  under  it.  Messenger  v.  Arm- 
strong, 1  T.  R.  53. 

If,  after  the  expiration  of  a  notice  to  quit,  the 
landlord  gives  the  tenant  a  fresh  notice,  that, 
unless  he  quits  in  fourteen  days,  he  will  be  re- 
quired  to  pay  double  value,  the  second  notice  is 
no  waiver  of  the  first.  Doe  d.  DigJyy  v.  Steel,  3 
Camp.  117. 

A  tenant  from  year  to  year,  believing  that  his 
tenancy  determined  at  Midsummer,  gave  a  writ- 
ten notice  to  quit  at  that  period,  which  the  land- 
lord accepted  and  made  no  objection  to.  The 
tenant  having  afterwaids  discovered  that  his 
tenancy  expired  at  Christmas,  gave  his  landlord 
another  notice  accordingly,  and  on  possession 
being  demanded  at  Midsummer,  refused  to  quit 
the  premises  : — Held,  that  the  tenancy  was  not 
dctermiued  by  the  notice,  inasmuch  as  it  was  not 
good  as  a  notice  to  quit,  and  could  not  operate 
as  a  surrender  by  note  in  writing  within  the 
Statute  of  Frauds,  the  first  being  to  take  effect 
in  future.  Doe  d.  Murrell  v.  Milward,  3  M.  & 
W.  328  ;  1  H.  &  H.  79. 

But  a  second  notice  to  the  defendant  to  quit  at 
Michaelmas,  1811,  is  a  waiver  as  to  him  of  a  former 
notice  given  to  the  original  lessee,  from  whom 
he  claims  by  assignment,  to  quit  at  Michaelmas, 
1810.    Doe  d.  Brierly  v.  Palmer,  16  Bast,  53. 

BetentiozL  of  Key  by  Tenant] — Where  a 
tenancy  from  year  to  year  has  been  determined 
by  a  regular  notice  to  quit,  the  mere  accidental 
detention  of  the  key  by  die  tenant  (who  has 
quitted  the  premises  and  removed  his  goods),  for 
two  days  beyond  the  expiration  of  the  term, 
does  not  amount  to  any  evidence  of  use  and 
occupation,  so  as  to  render  him  liable  for  another 
quarter.  Gray  v.  Bonipas,  11  C.  B,,  N.  S.  620  ; 
5  L.  T.  841. 

Continnanoe  of  Possession  of  Tenant] — In  an 

action  for  rent  of  coal  the  issue  being  whether 
or  not  the  defendants,  having  given  notice  to 
quit,  had  afterwards  waived  the  notice,  and  con- 
tinued the  tenancy ;  it  was  proved  that,  after 
the  time  fixed  by  the  notice  had  expired,  they 
continued  for  two  months,  working  out  certain 
portions  of  the  coal,  which,  however,  as  they 
contended,  it  was  usual  for  a  tenant  to  take 
away  on  abandoning  such  a  work  : — Held,  that 
it  was  for  the  jury  to  decide,  on  this  issue, 
whether  or  not  the  defendants,  in  remaining  for 
the  two  months,  intended  to  waive  the  notice 
and  continue  the  tenancy.  Jones  v.  Shears,  4 
A.  &  E.  832  ;  6  N.  &  M.  428  ;  2  H.  &  W.  43. 

No  continuance  of  the  tenancy  is  necessarily 
implied,  from  the  mere  fact  of  a  tenant's  con- 
tinuing in  possession  after  the  expiration  of  a 
notice  to  quit  given  by  such  tenant.    lb. 

Conditional  Promise  to  Be-Let.]~Where  a 
tenant  gave  his  landlord  notice  to  quit  at  Michael- 
mas, 1836,  and  subsequently  made  an  offer  to 
remain  another  year,  to  which  the  agent  of  his 
landlord  replied,  that  "  H.  (the  landlord)  .has 
directed  me  to  inform  you  that  he  could  only 
consent  to  accept  your  offer  of  420Z.  for  the  farm 
from  Michaelmas  next  to  Michaelmas,  1836,  sub- 
ject to  the  existing  covenants,  provided  I  could 
not  find  a  tenant  at  the  rent  it  appeared  to  be 
worth  by  the  1st  of  August ; "  and  the  tenant  then 
■"^^nted  to  these  terms :— Held,  that  if  the  above 
nnted  to  a  substantive  agreement  at  all,  it 
n.  implied  condition  on  the  part  of  the  tenant 


to  allow  any  one  wishing  to  take  the  farm  to  go 
over  the  land,  and  the  tenant  having  refused  to 
do  so,  the  agreement  fell  to  the  ground,  and  the 
notice  to  quit  at  Michaelmas,  1835,  remained 
good.  Doe  d.  Hertford  QMarq^iis)  v.  Hunt,  2 
Gale,  102  ;  1  M.  &  W.  690. 

Promise  not  to  lyeot.] — ^A  landlord  of  premises 
about  to  sell  them,  gave  his  tenant  notice  to 
quit  on  the  11th  October,  1806,  but  promised  him 
not  to  turn  him  out  unless  they  were  sold  ;•  and 
not  being  sold  till  February,  1807,  the  tenant 
refused  on  demand  to  deliver  up  possession ; 
and  on  ejectment  brought,  held,  that  the  promise 
(which  was  performed)  was  no  waiver  of  the 
notice,  nor  operated  as  a  licence  to  be  on  the 
premises  otherwise  than  subject  to  the  landlord's 
right  of  acting  on  such  notice,  if  necessary ;  and 
therefore,  that  the  tenant  not  having  ddivered 
up  possession  on  demand  after  a  sale,  was  a 
trespasser  from  the  expiration  of  the  notice  to 
quit.  WJiitetiore  d.  Doult  v.  Symonds,  10  £ast, 
13. 

Verbal  Aoqniesoenoe.] — A  verbal  acquiescence 
by  a  landlord  on  receiving  from  a  tenant  from 
year  to  year  a  notice  to  quit,  determining  within 
the  six  months,  is  not  sufficient.  Bessell  v. 
Landsherg,  7  Q.  B.  638  ;  14  L.  J.,  Q.  B.  355 ;  9 
Jur.  576. 

Effeot  of.] — By  a  notice  to  quit  given  to  a 
tenant  from  year  to  year  his  tenancy  is  deter- 
mined on  the  expiration  of  the  current  year,  and 
a  waiver  of  the  notice  creates  a  new  tenancy, 
taking  effect  on  the  expiration  of  the  old  one. 
Tayleur  v.  WUdin,  3  L.  R.,  Ex.  303 ;  37  L.  J., 
Ex.  173  ;  18  L.  T.  656  ;  16  W.  R.  1018. 

h.  Effeot  in  Evidenoe. 

As  to  the  Faotof  a  Tenancy.] — ^A  notice  by  the 
owner  of  premises,  requiring  a  tenant  in  posses- 
sion *Ho  leave  the  premises  he  then  rented  of 
the  owner  at  Lady-day  next,"  is  not  conclusive 
evidence  of  a  demise  from  a  testator  to  the  party 
in  possession.  Doe  d.  Wiloockson  v.  Zynch,  2 
Chit.  683.  And  see  Bishop  v.  Howard,  3  D.  & 
R.  293  ;  2  B.  &  C.  100. 

A  notice  desiring  the  tenant  to  ^'quit  the 
premises  which  you  hold  under  me,  your  term 
therein  having  long  since  expired,"  does  not 
recognize  a  subsisting  tenancy  from  year  to  year 
subsequent  to  the  term,  but  is  a  mere  demand 
of  possession.  Doe  d.  Godsell  v.  Inglis,  3  Taunt 
54. 

Af  to  the  Commeaoemjent  of  the  Tenaney.l — ^A 

notice  to  quit  is  not  primft  facie  evidence  of  the 
period  of  the  year  when  the  tenancy  commenced. 
Doe  d.  Ash  V.  Calvert,  2  Camp.  387. 

A  notice  was  given  on  the  22nd  March,  by  a 
landlord  to  his  t^ant,  to  quit  at  the  expiration 
of  the  current  year ;  a  declaration  in  ejectment^ 
laying  the  demise  on  the  1st  November,  was  on 
the  16th  January  following  served  upon  the 
tenant,  who  at  the  time  made  no  objection  to  the 
notice  to  quit,  but  said  he  should  go  out  as  soon 
as  he  could  fit  himself : — Held,  to  be  prim&  facie 
evidence  that  the  tenancy  commenced  at  Michael- 
mas, and  was  determined  before  the  day  of  the 
demise.  Doe  d.  Baker  v.  XVombioeU,  2  Gamp. 
559. 

So,  if  the  notice  to  quit  is  served  personally  on 
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the  tenant  in  possession,  and  He  makes  no  objec- 
tion to  it,  it  is  primi  facie  evidence  to  be  left 
to  the  jury,  that  the  tenancy  commenced  at  the 
season  of  the  year  when  the  notice  to  qnit  ex- 
pires. Doe  d.  Clarges  v.  Fttrster,  13  East,  405  ; 
S.  P.,  Th&nuM  d.  Jones  y.  Thomatf  2  Camp. 
647. 

Where  a  tenant,  on  being  applied  to  respecting 
the  commencement  of  his  holding,  informs  the 
party  that  it  begfins  on  a  certain  day,  and  notice 
to  quit  on  that  day  is  given  at  a  subsequent 
time,  he  will  be  bound  by  the  information  he  so 
gave,  and  not  be  permitted  to  shew,  that  in  fact 
it  began  at  a  different  time.  Doe  d.  J3yre  v. 
Lambly,  2  Esp.  635. 

If  a  tenant  disputes  the  time  when  his  tenancy 
commences,  and  that  his  notice  to  quit  does  not 
correspond  with  it,  it  is  incumbent  on  him,  and 
not  on  the  lessor,  to  shew  the  true  time  of  the 
commencement  of  the  tenancy.  Doe  d.  Matthew- 
son  v.  Wrightman^  4  Esp.  5. 

As  to  a  Surrender  of  the  Tenancy. ]-—Beceipts 
for  rent  received  by  a  landlord  from  a  third 
party  are  evidence  of  a  surrender  by  operation 
of  law,  putting  an  end  to  the  liability  of  a  for- 
mer tenant.    Laurence  v.  IhuXf  2  F.  &  F.  435. 

i.  Proof  of. 

Generally.] — ^A  notice  to  quit,  in  writing  sigpied 
by  the  party  giving  it,  and  attested  by  a  witness, 
before  17  &  18  Vict  c.  125,  s.  26,  which  renders  it 
unnecessary  to  call  the  attesting  witness  in'such  a 
case,  must  have  been  proved  by  calling  that 
witness,  or  his  absence  must  have  been  accounted 
for;  proof  that  it  was  served  on  the  tenant,  that 
he  read  it,  and  did  not  object  to  it,  was  not 
sufficient.  Doe  d.  Sykes  v.  Durnford,  2  M. 
&  S.  62. 

Where  it  was  the  usual  coarse  of  practice  in  an 
attorney's  office  for  the  clerks  to  serve  notices  to 
quit  on  tenants,  and  to  indorse  on  duplicates  of 
such  notice  the  fact  and  time  of  such  service;  and, 
on  one  occasion,  the  attorney  himself  prepared  a 
notice  to  quit  to  servo  on  a  tenant,  took  it  out 
with  him,  together  with  two  others  prepared  at 
the  same  time,  and  returned  to  his  office  in  the 
evening,  having  indorsed  on  the  duplicate  of  each 
notice  a  memorandum  of  his  having  delivered  it 
to  the  tenant ;  and  two  of  them  were  proved  to 
have  been  delivered  by  him  on  that  occasion  : — 
Held,  on  the  trial  of  an  ejectment,  after  the 
attorney's  death,  that  the  indorsement  so  made  by 
him  was  admissible  to  prove  the  service  of  the 
third  notice.  Doe  d.  PattesJuUl  v,  Turford,  3 
B.  &  Ad.  890. 

In  an  ejectment  against  a  weekly  tenant,  the 
notice  proved  was,  to  quit  on  Wednesday,  the  4th 
August.  The  witness,  who  was  called  to  prove 
that  Wednesday  was  the  expiration  of  the  current 
week  of  the  tenancy,  said  "  that  he  gaessed  "  the 
defendant  came  in  '*  about  Tuesday  or  Wednes- 
day, but  had  no  recollection  which : " — Held,  in- 
sufficient. Doe  d.  Fiidayson  v.  Baylcy,  5  C.  & 
P.  67. 

A  person  who  was  employed  to  serve  notices  to 
quit,  and  whose  duty  it  was  to  inform  his  em- 
ployer of  their  service,  was  sent  with  a  notice  to 
serve  on  B.  C,  and  on  his  return  he  signed  a  me- 
morandum, "  29th  September,  served  B.  C."  It 
tamed  out,  in  fact,  that  he  had  served,  not  B.  C, 
but  W.  C,  his  father.  It  was  proposed  to  shew 
that  he  stated  this  fact  to  his  employer  on  his 


return,  but  the  memorandum  having  been  pre- 
pared beforehand,  was  not  altered  : — Held,  that 
this  evidence  was  not  admissible  after  his  death, 
as  it  was  not  made  in  the  course  of  business  or  in 
discharge  of  a  duty.  Stapylton  v.  Clouyh,  2  El. 
&  Bl.  933  ;  2  C.  L.  B.  266  ;  23  L.  J.,  Q.  B.  5  ;  18 
Jut.  60. 

Custom.] — The  custom  of  the  country  is  not 
admissible  to  prove  that  a  notice  to  quit  served 
on  the  5th  of  April  is  a  good  notice  to  quit  by 
reason  of  the  tenancy  being  a  Michaelmas 
tenancy,  but  it  must  be  proved  by  direct  evidence 
that  such  is  the  case.  Ilogg  v.  Norris^  2  F.  &  F. 
246. 

Service  by  Peat.] — Between  nine  and  ten 
o'clock  on  the  25th  March,  a  tenant  put  into  a 
post-office  in  London  a  letter,  containing  a  notice 
to  quit  on  the  following  Michaelmas,  and 
addressed  to  the  place  of  business  of  his  land- 
lord's agent.  The  agent  was  at  his  place  until 
between  six  and  seven  o'clock  in  the  evening, 
and  did  not  receive  the  letter,  but  found  it  on 
the  following  morning : — Heldj  a  sufficient  notice 
to  determine  the  tenancy,  the  jury  having  found 
that  the  letter  was  delivered  on  the  25th  of 
March,  after  the  agent  had  left  his  place  of  busi- 
ness. PapUlon  V.  Drunton^  5  H.  &  N.  518  ;  29 
L.  J.,  Ex.  265. 

By  Dnplieate  Copy.] — Notice  to  quit  may  be 
proved  by  a  duplicate  or  an  examined  copy, 
without  any  notice  having  been  given  to  produce 
the  original.  Doe  d.  Fleming  v.  Somerton,  7 
Q.  B.  58  ;  14  L.  J.,  Q.  B.  210  ;  9  Jur.  775. 

2.  FOEPBITUEB. 

a.  Oonstruotion  and  Operation  of  Provisoes. 

Generally.] — Provisoes  for  re-entry  in  leases 
are  to  be  construed  likeother  contracts;  not  with 
the  strictness  of  conditions  at  x^ommon  law.  Doe 
d.  Davis  v.  Elsam^  M.  &  M.  189. 

A  proviso  in  a  lease  for  re-entry  on  a  condition 
broken  can  only  operate  during ^the  term,  and 
vanishes  whei^  that  ends.  JohTis  v.  Whittey,  3 
Wils.  127. 

When  a  lease  contains  a  proviso  giving  the 
lessor  a  right  to  re-enter  in  the  event  of  breach 
of  covenant  by  the  lessee  fbut  not  making  the 
lease  ipso  facto  void  in  that  event) : — Quasre, 
whether  under  the  present  practice  the  mere 
commencement  of  an  action  by  the  lessor  to 
recover  possession  of  the  property  for  breach  of 
covenant,  or  the  commencement  of  such  action 
followed  by  appearance  by  the  trustees,  will, 
without  actual  entry,  operate  to  determine  the 
lease.  Silcook  v.  Farmer  (46  L.  T.  404)  com- 
mented upon.  Dyhet  Ex  paHe,  Mbrrish,  In  re^ 
22  Ch.  D.  410  ;  48  L.  T.  303—0.  A. 

Proviso  for  Be-Entry — Bent  in  Arrear.] — 

Where  a  lease  contained  two  clauses  for  re- 
entry-: the  one,  in  case  the  yearly  rent  was  in 
arrear  thirty  days  after  it  became  payable,  and 
the  other  in  case  the  yearly  rent  was  in  arrear, 
which  was  stated  to  be  payable  half-yearly  at 
Lady-day  and  Michaelmas : — Held,  that  the 
lan^ord  had  a  right  to  re-enter  on  non-payment 
of  each  half-year's  rent ;  as  the  former  clause 
contained  the  description  of  the  amount  to  be 
annually  paid,  and  the  latter  the  times  for  pay- 
ment.   Doe  d.  Budd  v.  Oolding,  6  Moore,  231. 
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Covenant    not    to   Assign.]  — Where  a 

lessee  covenanted  to  pay  the  rent,  and  not  to 
assign  withoat  the  leave  of  the  lessor,  and  there 
was  a  proviso  for  re-entry  if  the  rent  was  in 
arrear,  or  if  all  or  any  of  the  covenants  therein- 
after contained  on  the  part  of  the  lessee  should 
be  broken,  and  there  were  no  covenants  on  the 
part  of  the  lessee  after  the  proviso,  but  only  a 
covenant  by  the  lessor,  that  upon  the  lessee  pay- 
ing the  rent,  and  performing  all  and  every  the 
covenants  thereinbefore  contained  on  his  part  to 
be  performed,  he  should  quietly  enjoy  : — Held, 
that  the  lessor  could  not  re-enter  for  breach  of  the 
covenant  not  to  assign,  for  that  the  proviso  was 
restrained  by  the  word  '*  hereinafter  "  to  subse- 
quent covenants,  and  though  there  were  none 
such,  yet  the  court  could  not  reject  the  word. 
Doe  d.  Spencer  v.  Godwin^  4  M.  &  S.  265. 


Inoorporation   of  Coyenants.] — By   an 


agreement  in  writing,  but  not  under  seal,  A. 
agreed  to  let  and  B.  to  hire  on  lease  for  twenty- 
one  years  a  house  on  the  following  terms  :  the 
rent  to  be  55Z.  per  annum;  the  lease  to  commence 
from  the  25  th  of  March  next,  and  to  contain  an 
extract  of  the  covenants  in  the  original  lease 
which  A.  is  bound  under;  that  the  proposed  lease 
shall  not  be  sold,  parted  with,  or  any  portion  of 
the  property  underlet  without  the  consent  in 
writing  of  A.  In  the  original  lease  were  six 
covenants  by  the  lessee,  with  a  proviso  for  re- 
entry on  the  breach  of  any  of  them  ;  but  there 
was  no  covenant  not  to  underlet  without  the 
consent  of  the  landlord.  B.  entered  and  paid 
rent,  and  underlet  the  premises  without  the  con- 
sent of  A.,  who  thereupon  brought  ejectment, 
and  was  nonsuited: — Held,  that  the  nonsuit 
was  right.  B.  held  as  tenant  from  year  to  year 
on  such  of  the  terms  of  the  agreement  as  were 
applicable  to  that  tenancy.  The  agreement  in- 
corporated the  six  covenants  in  the  original  lease, 
and  the  proviso  for  re-entry  on  the  breach  of  any 
one  of  those  covenants ;  but  the  agreement  could 
not  be  read  as  applying  the  proviso  for  re-entry 
to  the  new  clause  as  to  not  underletting ;  and  on 
mere  words  of  .agreement  a  condition  could  not 
be  created.  Crawley  v.  Prw^*,  10  L.  R.,  Q.  B. 
302  ;  33  L.  T.  203  ;  23  W.  R.  874. 

On  Sub-Lease.]— When  a  lessor,  being 


himself  a  tenant  for  years,  grants  to  his  sub-lessee 
the  residue  of  his  interest  from  the  termination 
of  the  existing  sub-lease,  the  grant  operates  as 
an  itit^resse  termini,  and  the  existing  sub-lease 
does  not  merge ;  and  a  right  of  re-entry  contained 
in  the  original  lease  would  still  exist  and  enable 
the  lessor  to  re-enter  for  breach  of  covenant. 
Hyde  v.  Warden,  3  Ex.  D.  72;  47  L.  J.,  Ex.  121 ; 
37  L.  T.  567— C.  A. 

Semble,  where  two  pieces  of  land  are  demised 
by  one  lease  containing  a  power  of  re-entry  over 
both,  and  afterwards  the  reversion  in  one  of 
them  is  assigned  to  the  lessee,  the  right  of  re- 
entry remains  intact  over  the  piece  of  land  of 
which  the  reversion  remains  vested  in  the  lessor, 
/ft. 


Hot   to   imperil  Lioence.] — A   married 


woman  living  apart  from  her  husband  had  ac- 
cumulated enough  of  her  separate  earnings  to 
purchase  the  goodwill  and  stock  of  a  beerhouse, 
which  was  taken  for  her  by  S.,  to  whom  the 
licence  was  transferred,  and  who  agreed  with 
the   landlord  not  to  do  anything   to  imperil 


the  licence,  on  pain  of  forfeiting  the  tenancy 
and  the  fixtures.  S.  executed  a  declaration 
of  trust  in  favour  of  the  plaintiff,  and  handed 
it  to  her  with  the  lioence  indorsed  in  blank ; 
and  she  carried  on  the  business.  S.  having 
gone  away  to  sea,  the  defendant  (the  land- 
lord) served  a  notice  at  the  house,  requiring 
him  to  remove  his  goods  by  the  following 
day,  and  on  the  following  day  entered  and 
took  possession,  turning  the  plaintifE  and  her 
furniture  out  of  the  house  : — Held,  on  action 
brought  to  recover  damages  for  the  expulsion, 
that,  in  the  absence  of  evidence  that  the  house 
had  been  improperly  conducted,  the  absence  of 
S.,  the  licensed  person,  did  not  cause  the  licence 
to  be  imperilled  so  as  to  create  a  forfeiture,  and 
justify  the  entry  by  defendant.  Moore  v.  Robin- 
st&n,  48  L.  J.,  Q.  B.  156 ;  40  L.  T.  99  ;  27  W.  R. 
312. 

The  lessee  of  a  public-house,  the  lease  of  which 
contained  a  proviso  for  re-entry  on  breach  of 
covenant,  covenanted  not  to  do  any  act  that  could 
or  might  affect,  lessen  or  make  void  either  or  any 
of  the  licences.  She,  on  one  day,  kept  open  the 
house  during  prohibited  hours,  permitted  drun- 
kenness and  was  herself  drunk.  Convictions  took 
place  in  respect  of  the  two  first-mentioned  of- 
fences, but  they  were  not  recorded  on  the  licence 
under  the  Licensing  Act,  1874  (37  k.  38  Vict.  c. 
49),  &  13  : — Held,  that  the  covenant  had  not 
been  broken.  Wooler  v.  Knott,  1  Ex.  D.  124  ; 
45  L.  J.,  Ex.  313  ;  34  L.  T.  362  ;  24  W.  R.  615. 
Affirm^  on  appeal,  1  Ex.  D.  265  ;  45  L.  J., 
Ex.  884  ;  35  L.  T.  121 ;  24  W.  R.  1004— C.  A. 


Hot  to  carry  Hay  off  the  Premises.]— A 


lease  contained  a  covenant  that  the  tenant  should 
not  carry  any  hay,  &c.,  off  the  premises  under  a 
penalty  of  5Z.  per  ton,  and  a  clause  followed 
which  enumerated  all  the  covenants  except  the 
above,  and  provided  that,  upon  breach  of  any  of 
the  covenants,  the  lessor  might  re-enter  : — Held, 
that  the  penalty  of  hi,  did  not  prevent  the  clause 
of  re-entry  from  applying  to  the  above  covenant, 
the  words  of  the  proviso  being  lai^e  enough  to 
comprehend  it.  J)oe  d.  AyUrobvs  v.  Jepgon,  3  B. 
&  Ad.  402.  See  also  Silcock  v.  Farmer,  46  L.  T. 
404,  and  cases  post,  XV.  7. 

To  Repair.^ — ^A  proviso  in  a  lease,  giving 

power  of  re-entry  if  the  lessee  "  shall  do  or  cause 
to  be  done  any  act,  matter,  or  thing  contrary  to 
and  in  breach  of  any  of  the  covenants,"  does  not 
apply  to  a  breach  of  the  covenant  to  repair,  the 
omission  to  repair  not  being  an  act  done  within 
the  meaning  of  the  proviso.  Doe  d.  Ahdy  v. 
Stevens,  3  B.  &  Ad.  299. 

A  lessee  was  to  incur  a  forfeiture  if  he  did  not 
do  certain  repairs  "  to  the  satisfaction  of  the  sur- 
veyor "  of  the  lessor  ;  he  did  the  repairs,  but  the 
lessor's  surveyor  was  not  satisfied : — Held,  that 
if  the  jury  thought  the  surveyor  ought  to  have 
been  satisfied,  that  would  be  sufficient,  and  there 
would  be  no  forfeiture  incurred.  Doe  d.  Baker 
V.  Jo^nss,  2  C.  &  K.  743. 


Hot  to  Boild  on  Premises.]— A  proviso  in 


a  lease,  giving  power  of  re-entry  if  the  tenant 
makes  default  in  performance  of  any  of  the 
clauses  by  the  space  of  thirty  days  after  notice, 
does  not  apply  to  the  breach  of  a  covenant  not  to 
allow  alterations  in  the  premises,  or  permit  new 
buildings  to  be  made  upon  them  without  permis- 


/ 


Hot  to  oommit  WMta.]— Where  a  lease 


contained  a  proviso  for  re-entry,  if  the  lessee 
committed  waste  to  the  value  of  10^.,  and  the 
lessor  re-entered,  and  brought  ejectment  in  con- 
sequence of  the  tenant's  having  pulled  down 
some  old  buildings  of  more  than  lOs.  value,  and 
substituted  others  of  a  different  description  : — 
Held,  that  the  waste  contemplated  in  the  proviso 
was  waste  producing  an  injury  to  the  reversion, 
and  that  it  was  a  question  for  the  jury  whether, 
under  all  the  circumstances,  such  waste  to  the 
value  of  10*.  had  been  committed.  Doe  d.  Dar- 
lington (^KirV)  V.  Bond,  5  B.  &  C.  855  ;  8  D.  & 
R.738. 


To  produce  »*  B."]— A  lease,  for  a  term  of 
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sion ;  and  an  under-tenant  having  erected  a 
portico  contrary  to  the  covenant,  and  notice 
having  been  given  to  him  to  replace  the  premises 
in  their  former  state,  which  he  neglected  to  do 
for  thirty  days : — Held,  that  no  forfeiture  was 
incurred.  Doe  d.  Palk  v.  Marchetti,  1  B.  &  Ad. 
715. 

Premises  consisting  of  a  wharf  and  dock, 
dwelling-house,  wash-house,  and  courtyard  were 
demised  under  a  lease,  containing  a  covenant 
that  the  lessee,  his  executors,  administrators  or 
assigns  should  not  erect  or  build  any  edifice  or 
structure  whatsoever  on  the  wharf  and  dock,  or 
place  goods  thereon  above  a  certain  height,  "nor 
do  any  other  matter  or  thing  of  any  nature  or 
kind  which  might  obstruct  the  view  of  the  river, 
from  the  White  Hart  public-house,  or  that  should 
grow  or  be  a  nuisance  or  annoyance  to  the  occu- 
pier ;  nor  carry  on  a  certain  trade  thereon,  nor 
make  any  external  alteration  whatsoever  in  the 
premises,  nor  any  internal  alterations  in  the 
dwelling-house  that  may  lessen  the  value  thereof, 
without  the  consent  in  writing  of  the  lessor  for 
that  purpose,"  with  a  proviso  for  re-entry  for  a 
breach: — Held,  that  this  covenant  absolutely 
prohibited  all  external  alterations  in  any  part  of 
the  demised  premises,  and  that  the  qualification 
as  to  lessening  "  the  value  thereof,"  applied  only 
to  internal  alterations  in  the  dwelling-house. 
Perry  v.  Davu,  3  C.  B.,  N.  S.  769. 

A  lease  contained  a  covenant  by  the  lessee  not 
to  build  on  the  demised  premises,  without  the 
consent  of  the  lessor,  any  dwelling-house,  edifice, 
cabin,  farm,  or  other  building,  which  should  in 
the  whole  or  in  part  be  occupied  as  a  dwelling- 
house,  with  a  clause  of  re-entry  on  breach.  At 
the  date  of  the  lease,  there  was  a  dwelling-house 
on  the  premises,  to  which  the  lessee,  during  the 
continuance  of  the  demise,  and  without  the 
lessor*s  consent,  added  a  building  containing 
several  apartments,  communicating  with  the 
original  dwelling-house,  and  used  together  with 
it  by  the  occupier  as  one  entire  dwelling-house  : 
— Held,  that  the  erection  of  the  additional 
structure,  without  consent,  was  a  breach  of 
the  covenant,  and  occasioned  a  forfeiture  of 
the  lease.  Domvile  v.  Cohille,  7  Ir.  R.,  C.  L. 
68. 

The  owner  of  an  estate  granted  a  lease  of  a 
plot  of  ground  to  A.,  who  covenanted  that  he, 
his  executors,  administrators,  »or  assigns,  would 
not  during  the  term  do  on  the  premises  anything 
which  should  be  an  annoyance  to  the  neighbour- 
hood or  to  the  lessor  or  his  tenants,  or  diminish 
the  value  of  the  adjoining  property,  nor  build, 
nor  allow  to  be  built,  on  the  ground  any  build- 
ing or  erection  without  first  submitting  the  plans 
to  the  lessor  and  obtaining  his  approval.  The 
landlord  some  years  afterwards  granted  a  lease 
of  an  adjoining  plot  to  B.,  who  entered  into  a 
similar  restrictive  covenant.  Within  twenty 
years  A.  commenced,  with  the  approval  of  the 
lessor,  to  build  upon  his  ground  so  as  to  darken 
the  windows  of  B.'s  house.  On  a  bill  by  B.  to 
restrain  A.  from  erecting  and  the  lessor  from 
approving  the  building  objected  to : — Held,  that 
B.  was  not  entitled  to  relief  either  on  the  prin- 
ciple that  the  lessor  could  not  derogate  from  his 
grant,  or  on  the  ground  that  the  restrictive 
covenants  in  A.'s  lease  enured  for  B.*s  benefit. 
Mojfter  V.  Hansard,  4  Ch.  D.  718  ;  46  L.  J.,  Ch. 
505  ;  36  L.  T.  536  ;  25  W.  R.  670— C.  A. 


years,  if  R.  should  so  long  live,  contained  a  cove- 
nant that  the  lessee  should,  within  three  months 
after  notice  from  the  lessor,  produce  R.,  or  other- 
wise make  it  appear  to  the  lessor,  within  the 
time  aforesaid,  or  within  a  reasonable  time  if  R. 
should  be  in  foreign  parts,  by  a  good  and  suffi- 
cient certificate,  that  he  was  living.  Proviso  for 
re-entry  on  de&ult.  R.  went  to  Brazil.  The 
lessee,  being  called  on  under  the  covenant,  pro- 
duced an  affidavit,  sworn  in  October,  1834, 
stating  that  the  deponent  had  seen  R.  in  Brazil 
in  1831,  and  had  often  heard  of  him  from  that 
time  till  January,  1834,  as  residing  at  a  ^)lace  in 
Brazil  thirty  miles  from  that  in  which  the 
deponent  lived  during  the  same  period,  and  that 
the  deponent  was  convinced  that  R.  was  alive 
and  well  in  January,  1834,  when  deponent  left 
Brazil : — Held,  that  the  fact  subsequent  to  1881 
could  not  be  properly  certified  by  hearsay  evi- 
dence ;  and  that  the  statement  of  occurrences  in 
1831,  from  which  R.  might  be  presumed  alive  in 
1834,  was  not  equivalent  to  such  certificate  as 
the  covenant  required,  that  R.  was  then  alive ; 
and,  therefore,  that  the  affidavit  was  not  a  suffi- 
cient certificate,  and  a  forfeiture  was  incurred. 
Handle  v.  Lory,  6  A.  &  E.  218. 


To  completo  Cottages.] — E.,  a  tenant  of 


leasehold  premises,  underlet  a  portion  of  them  to 
B.  for  a  term  of  years,  reserving  a  few  months' 
reversion.  B.  covenanted  to  complete  some 
cottages  on  the  premises  by  the  25th  of  June. 
By  an  indenture  made  on  the  30th  of  July  follow- 
ing, which  recited  that  E.  had  entered  into 
agreements  and  underleases  affecting  the  pre- 
mises, the  particulars  of  which  were  known  to  I., 
it  was  witnessed  that  *'E.  did  bargain,  sell, 
assign,  transfer,  and  set  over  the  premises,  with 
their  appurtenances,  and  all  estate,  right,  title, 
and  interest  of  E.  into  or  out  of  the  premises, 
and  every  part  thereof,  to  I.,  to  have  and  to  hold 
the  premises  and  every  part  thereof  for  the 
residue  of  the  term  of  years  granted  by  the  in- 
denture of  lease  under  which  E.  held,  and  all 
other  the  estate  and  interest  of  E.  therein  or 
thereout,  subject  nevertheless  to  the  agreements 
and  underleases  hereinbefore  referred  to."  B. 
did  not  build  the  cottages  by  the  2oth  of  June. 
It  did  not  appear  whether  E.  knew  of  the  fact  or 
elected  to  treat  the  default  as  a  breach  of  cove- 
nant and  a  forfeiture  of  the  lease  : — Held,  that 
assuming  the  non-completion  of  the  cottages  was 
a  breach  of  covenant,  and  gave  E.  a  right  of  re- 
entry before  the  assignment  to  I.,  and  that  the 
8  &  9  Vict.  c.  106,  s.  5,  enabled  E.  to  assign  the 
right  of  entry  for  condition  broken,  yet  that  the 
language  of  the  indenture  was  not  sufficient  to 
transfer  that  right  to  I.,  so  as  to  enable  him  to 
take  advantage  of  the  forfeiture.    Hunt  v.  Reni' 
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poor-law  commissionerB  incorporated  parish  C. 
in  a  union,  and  ordered  all  the  paupeis  to  be  re- 
moved to  the  union  workhoosei  after  which  no 
paupers  wqre  received  into  the  poor-house  of  C. 
but  persons  requiring  only  outdoor  relief,  and 
the  parish  officers  issued  a  notice  proposing  to 
let  part  of  the  house  and  the  land : — Held,  no 
forfeiture  under  the  first  proviso.  J)ae  d.  Grants 
ley  (Lord^  v.  Butcher,  6  Q.  B.  115. 


nant  (in  error),  9  Ex.  636 ;  23  L.  J.,  Ex.  135  ; 
18  Jur.  336— Ex.  Ch. 


Hot  to  permit  Auction  to  be  Hold  on 


Premises.] — At  the  trial  of  an  ejectment  for 
breach  of  a  covenant  contained  in  a  lease  where- 
by the  lessee  covenanted  for  himself  and  assigns 
not  to  permit  any  sale  by  public  auction  to  take 
place  on  the  demised  premises  without  the  con- 
sent in  writing  of  the  lessor,  it  was  proved  that 
the  lessee,  after  mortgaging  the  premises  exe- 
cuted an  assignment  of  his  goods  and  chattels, 
and  that  the  trustees,  under  this  assignment,  sold 
the  goods  by  auction  upon  the  premises.  The 
judge  having  directed  a  nonsuit  on  the  ground 
that  the  plaintiff  was  not  called  to  prove  that 
there  was  no  assent  to  the  sale,  and  that  there 
was  no  evidence  that  the  lessee  knew  of  or  per- 
mitted the  sale : — Held,  that  the  nonsuit  was 
right.  Toleman  v.  Porthiry,  5  L.  B.,  Q.  B.  288  ; 
39  L.  J.,  Q.  B.  136  ;  22  L.  T.  33  ;  18  W.  R.  579 
—Ex.  Ch. 


Hogatiyo  Corenant]— A  lease  contained 


a  covenant  by  the  lessee  not  to  carry  on  any 
trade  upon  the  premises  other  than  that  of  a 
wine  and  spirit  merchant,  and  not  to  assign  or 
underlease  the  premises  without  the  consent 
in  writing  of  the  lessor.  There  was  a  proviso 
for  re-entry  if  the  lessee  should  not  well  and 
truly  perform  and  keep  all  and  singular  the 
covenants,  conditions  and  agreements  therein- 
before contained  to  be  observed,  performed  and 
kept : — Held,  that  the  words  of  the  proviso  for 
re-entry  were  wide  enough  to  cover  a  breach  of 
the  negative  covenants.  Timrm  v.  Baker,  49 
L.  T.  106. 

A  proviso  for  re-entry,  "  or  if  the  lessee  shall 
make  default  in  the  performance  of  any  other 
covenants,  which  on  his  part  are  or  ought  to  be 
observed,  performed  or  kept,"  would  apply  to  and 
forbid  the  breach  of  a  negative  as  well  as  a 
positive  covenant.  Croft  v.  Lwinley,  6  H.  L. 
Cas.  672 ;  27  L.  J.,  Q.  B.  321  ;  4  Jur.,  N.  S. 
903.    ' 


■Land  Demised  under  Gilbert'i  Aet  J — Land 


was  demised  for  1,000  years  by  indenture,  in 
1793,  to  A.  &  B.,  the  latter  described  as  visitor 
and  guardian  of  the  poor  of  the  parish  of  C, 
their  successors  and  assigns,  under  22  Geo.  3,  c.  83 
(Gilbert's  Act),  for  the  purpose  of  erecting  a 
poor-house  thereon,  and  occupying  and  cultivat- 
ing the  same  for  the  use  and  benefit  of  such 
poor-house  and  of  the  poor  of  G.,  and  such  other 
parishes  as  should  be  united  therewith  for  the 
purposes  of  the  act.  Proviso  for  re-entry,  if  C. 
and  all  the  other  parishes  which  should  or  might 
at  any  time  be  so  united,  should  of  themselves 
discontinue  to  adopt  the  provisions  of  the  statute. 
Further  proviso,  that,  if  during  this  demise,  the 
legislature  should  ropeal  Gill^rt's  Act,  so  that 
the  poor  of  the  several  parishes  should  no  longer 
be  permitted  to  remain  under  the  care  of  tiic 
visitor  and  guardians  of  such  parishes,  it  should 
be  lawful  for  the  visitor  and  guardians,  their 
successors  and  assigns,  yielding  up  the  land,  to 
pull  down  the  poor-house,  and  carry  away  the 
materials.  The  house  was  built,  and  C.  and 
other  parishes  adopted  the  provisions  of  the  act, 
and  C.  continued  to  follow  them  till  the  making 
of  the  after-mentioned  order ;  but  the  other 
parishes  seceded  from  the  union.    In  1836  the 


Seferenee  to  Aot    of  Parliament — ^Aet 

altered  by  second  Act.] — A  proviso  for  re-entry 
was  contained  in  a  lease  granted  in  pursuance  of 
and  referring  to  a  private  act  of  parliament.  The 
proviso  for  re-entry  in  the  act  was  subsequently 
altered  by  another  act : — Held,  that  the  lessor 
could  not  afterwards  enter  by  virtue  of  the  pro- 
viso in  the  lease,  on  account  of  the  subsequent 
act.  Doe  d.  Bywater  v.  Brandling,  7  B.  &  C. 
643  :  1  M.  &  B.  600. 


In  the  Xrent  of  Execution,  Bankmptey 


or  InsoWency.] — ^A  proviso  for  re-entry  in  case 
the  tenant  shall  commit  an  act  of  bankruptcy 
whereon  a  commission  shall  issue,  is  good  in  law. 
Roe  d.  Hunter  v.  Gallierg,  2  T.  R.  133  ;  S,  P., 
Church  V.  Browne,  15  Ves.  268. 

A  lease  contained  a  clause  of  re-entry  in  case 
the  term  of  years  thereby  granted  should  be  ex- 
tended or  taken  in  execution  ;  and  before  the 
end  of  the  term  the  sheriff  entered  the  premises 
under  a  writ  of  extent  against  the  lessee  at  the 
suit  of  the  crown,  held  an  inquisition,  and  seized 
the  lessee's  interests  into  the  king's  hands : — 
Held,  that  this  proceeding  was  a  taking  in  execu- 
tion within  the  latter  clause  of  the  condition, 
and  that  the  term  was  determined  and  forfeited 
to  the  lessor.  Rex  v.  Topping,  M*Clel.  &  Y.  644. 
And  see  Davis  v.  Eyton,  4  M.  &  P.  820 ;  7  Bing.  154. 

Lease  for  twenty-one  years  to  A.,  his  executors, 
administrators,  and  assigns.  Proviso,  that  if  A.,  hia 
executors,  administrators,  and  assigns,  should  be- 
come bankrupt  or  insolvent,  orsuffer  any  judgment 
to  be  enterod  against  him  by  confession  or  other- 
wise, orsuffer  any  extent,  process,  or  proceedings  to 
be  had  or  taken  against  him,  whereby  any  reason- 
able probability  might  arise  of  the  estate  being 
extended,  &c.,  the  estate  should  determine,  and 
the  lessor  have  power  to  re-enter.  A.  died  during 
the  term,  and  by  lyswill  devised  the  premises  to 
his  executors  on  certain  trustsi  The  surviving^ 
executor  having  become  bankrupt : — Held,  that 
the  lessor's  right  of  re-entering  thereupon  ac- 
crued. Doe  d.  Bridgman  y.  Darid,  1  G.,  M.  &  R. 
405  ;  5  Tyr.  125  ;  &  C,  nom.  Doe  d.  Williami  v. 
DavU,  6  C.  &  P.  614. 

The  following  proviso  for  re-entry,  "that  if 
the  lessee,  his  executors,  administrators  or  assigns 
shall,  either  by  their  or  his  own  act  or  acts,  or  by 
bankruptcy,  insolvency,  writ  of  extent  or  of 
execution,  by  fieri  facias  or  other  act  of  law  or 
by  any  other  means,  whereby,  either  voluntarily 
or  without  his  or  their  consent,  whereunder  the 
premises  demised,  or  any  part  thereof,  would,  in 
case  that  proviso  did  not  exist,  be  liable  to  be 
seized  by  the  sheriff  or  any  other  person,  or  in- 
case the  lessee,  his  executors,  administrators  or 
assigns  shall  at  any  time  make  breach  or  default 
in  performance  of  the  covenants  or  any  of  them, 
on  nis  or  their  parts  contained,"  then  the  lease 
was  to  be  void,  and  the  lessor  to  re-enter,  is 
insensible  and  void.  Doe  d.  Wyndhawi  v.  Carew, 
2  Q.  B.  317  ;  1  G.  &  D.  640  ;  6  Jur.  457. 
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A  lessee^  who  ooTenanted  not  to  assign  the 
demised  premises  without  the  consent  in  writing 
of  the  lessor,  executed  a  deed,  under  s.  192  of 
the  24  &  25  Vict.  c.  134,  whereby  he  assigned  all 
his  property  to  trusted  for  the  benefit  of  his 
creditors  : — Held,  that  the  assignment  was  a  for- 
feiture of  the  lease.  Holland  v.  Cole^  1  H.  &  C. 
67  ;  31  L.  J.,  Ex.  481 ;  8  Jur.,  N.  S.  1066 ;  6 
L.  T.  603 ;  10  W.  R.  563. 

A  lease  for  years  contained  a  proviso  for  re- 
entry in  case  the  lessee  shoulii,  at  any  time 
during  the  term,  commit  any  act  of  banlunptcy 
whereupon  a  commission  or  fiat  in  bankruptcy 
should  issue  against  him,  and  under  which  he 
should  be  duly  found  and  declared  a  bankrupt. 
The  lessee  being  a  trader,  committed  an  act  of 
bankruptcy,  on  which  a  fiat  issued  against  him, 
and  he  was  found  and  declared  a  bankrupt ;  but 
the  petitioning  creditor's  debt,  on  which  the  fiat 
was  founded,  was  proved  by  A.  and  B.  as  partners, 
whereas  it  was  due  to  A.,  B.,  and  C,  as  i^rtners  : 
— Held,  that  the  lessee  was  not  duly  found  and 
declared  a  bankrupt  within  the  meaning  of  the 
proviso.  J)o€  d.  Idoyd  v.  Ingleby.  16  M.  &  W. 
466. 

An  incorporated  company  demised  plremises 
by  a  lease  containing  a  clause  that,  if  the  lessee 
should  become  bankrupt,  or  become  or  be  insol- 
vent in  his  circumstances,  the  lease  should  be 
void  at  the  election  of  the  directors  of  the  com- 
pany :  the  lessee  having  presented  to  the  Court 
of  Bankruptcy  a  petition  for  arrangement : — 
Held,  in  an  action  for  recoveiy  of  possession  : 
first,  that  there  was  a  forfeiture  of  the  lease ; 
and,  secondly,  that  the  bringing  of  the  action 
was  an  election  to  avoid  the  lease.  Kilkenny 
Oas  Company  v.  SomervUle,  2  Jr.  L.  R.  192. 

Ba-Entry  optional  at  Slection  of  Leiaor.]— 

A  proviso  in  a  lease,  after  stating  that  in  certain 
events  the  term  should  cease,  determine,  and  be 
utterly  void,  continued,  **  and  it  shall  be  lawful 
to  and  for  (the  landlord)  to  re-enter;"  this 
gives  the  landlord  a  right  to  enter  or  not,  at  his 
election.  Amsby  v.  Woodward,  6  B.  &  C.  619  : 
9  D.  &  R.  636. 

A  proviso  in  an  agreement  of  demise  that  the 
tenant  should  within  a  certain  time  erect  a  shop- 
front,  and  that,  if  he  did  not  do  so,  it  should  be 
lawful  for  the  landlord  or  his  agents  to  retake 
possession  of  the  premises,  and  the  agreement 
should  be'  null  and  void,  makes  it  a  lease  void- 
able only  at  the  election  of  the  lessor.  Doe  d. 
J\7wA  v.  Birch,  1  M.  &  W.  402. 

Where  there  is  a  proviso  in  a  lease,  that,  on 
non-payment  of  rent,  the  term  shall  cease,  the 
lessor,  and  not  the  lessee,  has  the  option  of  de- 
termining the  lease  upon  a  breach  made.  Beid  v. 
Parsonsj  2  Chit.  247.  And  see  Doe  d.  Green  v. 
Baker,  2  Moore,  189  ;  8  Taunt.  241. 

When  in  a  lease  it  is  provided,  that,  in  case  of 
non-performance  of  the  covenants,  the  lessor 
may  re-enter  and  haye  the  premises  again,  '^  as 
if  the  lease  had  never  been  made  :"— Held,  that 
the  effect  of  the  proviso  was  not  to  render  the 
lease  void  ab  initio  upon  re-entry,  but  only  to 
avoid  it  from  the  period  of  re-entry.  Sarts- 
hom€  V.  WaUon,  4  Bing.  N.  C.  178  ;  5  Scott, 
506  ;  6  D.  P.  C.  404  ;  1  Am.  16  ;  2  Jur.  165. 

Where  a  lease  of  coal  mines  reserved  a  royalty 
rent  for  every  ton  of  coal  raised,  and  contained 
a  proviso  that  the  lease  should  be  void  altogether 
if  the  tenant  should  cease  working  at  any  time 
within  two  years,  but  after  the  working  had 


ceased  more  than  two  years  the  lessor  received 
rent : — Held,  that  a  tenancy  from  year  to  year 
was  not  thereby  created,  as  the  lease  was  not 
absolutely  void  by  the  lessee's  ceasing  to  work, 
but  voidable  only  at  the  option  of  the  lessor,  and 
that  he  might  avoid  the  lease  upon  any  cessation 
to  work  commencing  two  years  before  the  day  of 
the  demise  in  the  ejectment.  Doe  d.  Bryan  v. 
Bancks,  4  B.  &  A.  401  ;  Gow,  220.  And  see  Doe 
d.  Boscawen  v.  BliM,  4  Taunt.  735. 

A  proviso  in  a  lease  for  years  (whereby  the 
rent  is  payable  on  a  day  certain  at  the  mansion- 
house  of  the  lessor),  that  if  the  rent  shall  be  un- 
paid for  forty  days  after  the  day  whereon  it  is  re- 
served (although  not  demanded)  the  lease  shall 
be  void,  does  not  make  the  l^se  voidable  by  the 
lessee,  by  reason  of  his  having  overstayed  the 
forty  days  allowed  for  payment.  Bede  v.  Farr, 
6  M.  &  B.  121. 

•A  clause  in  a  lease  declaring  that  it  shall  be 
void  upon  a  breach  of  conditions  by  the  lessee, 
must  be  held  to  mean  that  it  is  voidable  only  at 
the  option  of  the  lessor,  even  if  the  condition 
was  imposed  by  statute.  Davejtport  v.  Beg,,  2 
App.  Cas.  115  ;  47  L.  J.,  P.  C.  8  ;  37  L.  T.  727. 

Semble,  a  forfeiture  for  non-performance  of 
covenants  does  not  apply  to  breaches  of  negative 
covenants.  Beam  v.  DavU,  10  Ch.  D.  747  ;  48 
L.  J.,  Ch.  223  ;  39  L.  T.  391  ;  27  W.  R.  285. 

Belief  against  Statutory  ProTiiioni.] — By  44 
&  45  Vict.  c.  41,  s.  14,  various  important  provi- 
sions  are  enacted  to  protect  tenaiUs, 


For  Hon-Bopair.] — When  a  notice  to  re- 


pair has  been  given,  and  the  lessee  makes  an 
offer  to  sell  his  interest  in  the  premises,  and  a 
negotiation  takes  place  on  that  offer,  the  effect 
of  that  offer  and  the  negotiation  is  to  suspend 
the  notice  till  the  negotiation  has  been  termi- 
nated, from  which  event  alone  the  date  of  the 
notice  can  properly  be  calculated.  Equity  will 
relieve  against  an  ejectment  foimdea  on  the 
original  notice.  Hughes  v.  Metropolitan  Bail' 
way  Company,  2  App.  Cas.  439  ;  46  L.  J^  C.  P. 
583  ;  36  1.  T.  932  ;  25  W.  R.  680.  Affirming  the 
judgment  of  the  Court  of  Appeal,  which  had 
reversed  the  judgment  of  the  Common  Pleas 
Division,  1  C.  P.  D.  120  ;  46  L.  J.,  C.  P.  578  ;  36 
L.  T.  87  ;  24  W.  R.  662. 

A  notice  to  repair,  within  six  months,  houses 
held  on  lease  by  the  Metropolitan  Railway  Com- 
pany, was  given  on  the  22nd  of  October,  1874, 
to  expire  on  the  22nd  of  April,  1876.  It  was 
answered  by  a  letter  of  the  28th  of  November, 
suggesting  that  the  lessors  might  like  to  pur- 
chase the  premises.  The  lessors'  solicitors,  by 
letter  of  the  1st  of  December,  asked  the  price 
demanded,  and  were  told,  by  letter  on  the  30th 
of  December,  that  it  was  3,000Z.  The  lessors^ 
solicitors,  on  the  31st  of  December,  1874,  wrote 
to  say  that,  considering  the  condition  of  the 
premises,  ^'  the  price  is  out  of  all  reason.  We 
must  therefore  request  you  to  reconsider  the 
question  of  price,  having  regard  to  the  previous 
observations,  and  to  the  fact  that  the  company 
has  already  been  served  with  notice  to  put  the 
premises  in  repair,  and  we  shall  be  glad  to  re- 
ceive in  due  course  a  modified  proposal  from 
you."  No  further  communication  on  this  sub- 
ject took  place  till  the  19th  of  April,  1875,  when 
the  agent  for  the  company  wrote  to  say  that  as 
''  the  negotiations  had  not  resulted  in  a  sale,'' 
the  company  would  take  in  hand  the  repairs. 
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On  the  20th  of  April  the  solicitors  for  the  lessors 
wrote,  declaring  that  "the  negotiations"  had 
been  broken  off  in  December  last,  and  that  there 
had  been  ample  time  since  then  to  complete  the 
repairs.  On  the  22nd  of  April  the  notice  ex- 
pired, and  on  the  28th  the  ejectment  was  served : 
— Held,  that  the  company  was  entitled  in  equity 
to  be  relieved  against  the  forfeiture,  for  that  the 
letters  at  the  end  of  November  and  at  the  be- 
ginning of  December  had  the  effect  of  suspend- 
ing the  notice,  and  that  the  suspension  did  not 
come  to  an  end  till  the  31st  of  December,  till 
which  time  the  operation  of  the  notice  was 
waived,  so  that  no  part  of  that  time  could  be 
counted  against  the  tenant  in  a  six  months' 
notice  to  repair.    lb. 


Non-Payment  of  Benewal  Tines^Appli- 


oation  to  Court  for  Belief— Cony eyaiioing  Act, 
1881.] — Where  the  right  of  renewal  of  a  lease  for 
lives  renewable  for  ever  had  been  forfeited  by 
non-payment  of  renewal  fines  within  the  time  pre- 
scribed by  the  lease,  though  demanded  in  writing 
by  the  reversioners,  the  court  refused  to  grant 
relief  against  the  forfeiture  under  s.  14,  sub-s.  2, 
of  the  Conveyancing  Act,  1881.  Ruttledge  v. 
Whelan,  10  L.  R.,  Ir.  263. 


Pending  Prooeedingi — Power  of  Court  of 


Appeal.] — A  landlord  brought  an  action  to  recover 
the  demised  property  under  a  proviso  of  re-entry 
for  breach  of  covenant  to  insure.  The  defendant 
claimed  relief  under  statute  22  &  23  Vict.  c.  35, 
8.  4.  The  plaintiff  obtained  judgment  on  the  4th 
of  July,  1881.  On  the  4th  of  August  the  defen- 
dant appealed.  A  stay  of  proceedings  was  granted 
and  continued,  so  that  the  plaintiff  never  ob- 
tained possession.  On  the  1st  of  January,  1882, 
the  Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  came  into  .operation, 
after  which  the  appeal  came  on  to  be  ncard : — 
Held,  that  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  s.  14,  sub-s.  2,  is  not  confined  to 
breaches  taking  place  after  the  act  came  into 
operation,  but  extends  also  to  breaches  com- 
mitted before  the  act,  and  to  proceedings  pend- 
ing when  the  act  came  into  operation,  and  that  as 
the  landlord  had  not  obtained  possession,  but  the 
action  was  still  pending,  there  was  jurisdiction  to 
grant  relief  to  the  tenant  under  that  sub-section. 
Quilter  v.  Mapleson^  9  Q.  B.  D.  672  j  52  L.  J., 
Q.  B.  44 ;  31  W.  R.  75— C.  A. 

Held,  also,  that  assuming  the  judgment  of  the 
court  below  to  have  been  correct  according  to 
the  law  as  it  then  stood,  the  Court  of  Appeal 
could  grant  to  the  tenant  the  relief  to  which  he 
was  entitled  according  to  the  law  as  it  stood  at 
the  hearing  of  the  appeal,  since  the  general  orders 
provide  that  appeals  shall  be  by  way  of  rehear- 
ing, and  give  power  to  the  Court  of  Appeal  not 
merely  to  make  any  order  which  ought  to  have 
been  made  by  the  Court  below,  but  to  make  such 
further  or  other  order  as  the  case  may  require. 
lb, 

b.  By  DlBclaimer. 

Bepudiation  by  Tenant  of  Title  of  Landlord.] 

— In  an  action  of  ejectment  it  was  proved  that 
the  plaintiffs,  who  claimed  to  be  landlords  of 
certain  tenements,  had  given  notice  to  the  defen- 
dants, as  their  tenants,  that  the  rent  of  the  tene- 
ments would  be  raised,  and  that  the  defendants 
"Ui  thereupon  written  a  letter,  stating  that  they 


"  disputed  the  plaintiffs^  alleged  right  to  raise  the 
rent,  but  wen?  willing  and  offered  to  pay  what 
was  due  in  respect  of  the  customary  rent  of  Wt.  a 
year,  being  all  that  they  were  liable  to  pay  in 
respect  of  the  property :  " — Held,  that  this  letter 
was  a  repudiation  of  tlie  relation  of  landlord  and 
tenant  and  an  assertion  of  a  right  to  hold  the 
tenements  upon  payment  of  a  customary  rent  in 
the  sense  of  a  quit  rent,  and  that  the  plaintiffs 
were  entitled  to  eject,  upon  proving  their  title, 
without  proving  a  valid  notice  to  quit,    Vivian  v. 
Moat,  Viviaji  v.  Walker,  16  Ch.  D.  730  ;  50  L.  J., 
Ch.  331 ;  44  L.  T.  210 ;  29  W.  R.  504. 

Lands  being  held  by  G.  as  tenant  from  year  to 
year  to  D.,  who  died  in  1837,  having  devised  the 
same  to  trustees  for  a  term  of  140  years,  to  per- 
mit his  wife  £.  to  take  the  rents  and  profits 
during  her  life.  G.  paid  the  rent  to  E.,  the  widow, 
after  D.'s  death,  from  1837  to  1840,  and  on  re- 
ceiving a  notice  to  quit  from  her  in  1840,  stated 
that  he  did  not  think  she  would  turn  him  out  of 
possession,  as  she  had  promised  he  should  con- 
tinue on  as  tenant  from  year  to  year: — Held,  in 
ejectment  by  the  trustees  for  the  recovery  of  the 
premises,  that  this  was  sufficient  evidence  of  a 
disclaimer  by  G.  of  the  title  of  the  trustees  to 
warrant  the  jury  in  finding  a  verdict  for  the  trus- 
tees.    Doe  d.  Davies  v.  ^ans,  9  M.  &  W,  48. 

Parish  lands  had  been  let  to  the  labouring  in- 
habitants at  a  forehand  rent  of  is.  per  acre  ;  the 
lands  having  been  afterwards  inclosed,  the  church- 
wardens and  overseers  for  the  time  being  increased 
the  rent  to  I2s,  per  acre,  for  the  purpose  of  raising 
a  fund  to  pay  the  expenses  of  the  inclosure.  The 
tenants  having  paid  this  increased  rent  for  many 
years,  conceiving  that  the  inclosure  expenses  had 
been  paid  off,  insisted  that  they  were  entitled  to 
hold  the  land  at  the  original  rent  of  4«.  an  acre, 
and  refused  to  pay  the  12«. : — Held,  that  this  did 
not  amount  to  a  disclaimer  of  the  landlord's  title, 
so  as  to  enable  them  to  eject  the  tenants  without 
notice.    Hunt  v.  Allgood,  10  C.  B.,N.  8.  253  ;  30 

L.  J.,  Kjt  X.  old. 

A  denial  by  parol  of  a  landlord's  title  does  not 
incur  a  forfeiture  of  a  lease  for  years.  Dae  d. 
Graves  v.  WelU,  2  P.  &  D.  396  ;  10  A.  &.  E.  427  ; 
3  Jur.  820. 

Giving  up  Poisesiion  to  Third  Person.] — ^A 

termor,  after  deserting  the  demised  premises,  de- 
livered up  the  possession  of  them,  with  the  lease, 
to  a  party  who  claimed  by  a  title  adverse  to  that 
of  the  landlord,  with  intent  to  assist  him  in  set- 
ting up  that  title,  and  not  that  he  should  hold 
bona  fide  under  the  lease  : — Held,  that  the  term 
was  forfeited  by  the  act  of  betraying  possession. 
Doc  d.  Mlerbrockv.  Flynn,  1  C,  M.  &  R.  137  ;  4r 
Tyr.  619. 

A  lessee  who  had  paid  his  rent  occasionally  to  a 
trustee,  and  occasionally  to  a  cestui  que  trust, 
gave  up  possession  on  the  last  day  of  his  term, 
but  before  his  term  was  over,  to  the  person  who 
had  been  trustee,  and  not  to  the  party  then 
having  the  legal  title  : — Held,  that,  as  the  act  was 
equivocal,  it  did  not  amount  to  a  forfeiture  of 
the  term.  Acklafui  v.  Lutley,  9  A.  &  B.  87  ;  1 
P.  &  D.  636. 

Paying  Bent  to  Third  Person.] — The  mere 
payment  by  the  tenant  to  a  third  person  of  the 
rent  reserved  by  his  lease  does  not  amount  to  a 
disclaimer  of  the  title  of  the  landlord,  so  as  to 
operate  as  a  forfeiture  of  the  lea^.  Dae  d« 
Dillon  V.  Parker,  Gow,  180, 
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and  apply  them  to  certain  purposes.  After  the 
landloni's  death,  and  before  the  trusts  were  com- 
pletely executed,  and  during  the  tenancy,  the 
reversion  was  sold.  For  a  year  after  this  sale  the 
purchasers  received  the  rents,  but,  during  the 
subsequent  years,  from  Christmas,  1817,  to  Lady- 
day,  1830,  they  were  received  by  the  trustees. 
The  trusts  were  completely  executed  in  1821.  On 
March  25th,  1830,  the  lessee  came  to  the  house 
(no  one  being  therein),  gave  the  keys  to  the 
trustees,  and  departed.  The  trustees  entered, 
and  the  purchasers,  who  had  been  present  at  the 
above  proceedings,  and  had  come  to  take  posses- 
sion, entered  also,  but  were  put  back  by  the 
trustees,  and  the  latter  remained  on  the  pre- 
mises : — Held,  that  if  the  lessee's  term  had  ex- 
pired, the  reversioners'  entry  would  have  been 
good,  notwithstanding  the  entry  of  the  trustees  ; 
but  that  the  term,  under  the  lease,  did  not  expire 
till  the  end  of  March  25th,  1830.  Ackland  v. 
Lutlei/,9  A.  &  E.  879  ;  1  P.  &  D.  636. 


o.  Who  may  Be-Bnter. 

Sights  of  Lessor.] — ^A  lessor  who  has  demised 
his  whole  interest,  subject  to  a  right  of  re-entry 
on  breach  of  a  condition,  may  enter  on  the  con- 
dition being  broken,  though  he  has  no  reversion. 
U(}e  d.  Freeman  v.  Bateman^  2  6.  &  A.  168. 

In  an  agreement  between  A.  and  B.,  not  under 
seal,  expressed  to  be  made  ''  in  consideration  of 
the  rents  and  covenants  to  be  reserved  and  con- 
tained in  the  lease  agreed  to  be  granted,"  it  was 
provided  that  as  soon  as  B.  should  have  executed 
certain  specified  repairs,  A.  would  lease  certain 
premises  to  him  for  thirty-five  years  from  a  day 
passed,  at  a  yearly  rent,  such  lease  to  contain 
certain  covenants  on  the  part  of  B.  as  to  rent 
and  other  matters,  and  also  all  other  usual  and 
proper  covenants,  and  especially  a  proviso  for 
re-entry  for  non-payment  of  rent  or  non-perform- 
ance of  covenants  ;  and  until  the  lease  should  be 
granted,  A.  should  have  the  same  powers  and  re- 
medies for  recovering  and  enforcing  payment  of 
the  rent  and  performance  of  the  covenants,  as 
fully  as  if  the  lease  had  been  actually  granted, 
the  repairs  to  be  completed  by  a  given  day. 
Then  followed  this  proviso  :  "  Provided  always, 
that  if  the  rent  should  be  in  arrear,  or  if  B. 
should  make  default  in  the  observance  and  per- 
formance of  the  covenants  and  conditions,  then, 
and  in  either  of  the  cases,  it  shall  be  lawful 
for  B.  to  enter  the  premises,  and  the  same  to 
have  again  and  enjoy  as  in  his  former  estate, 
and  B.  and  all  other  occupiers  thereout  to  re- 
move, and  thenceforth  these  presents  and  every- 
thing herein  contained,  shall  cease  and  be  void." 
B.  was  let  into  the  premises,  and  paid  rent. 
The  repairs  not  having  been  done  by  the  time 
agreed  on  :  —  Held,  that  A.  was  entitled  to 
re-ent«r.  Hayne  v,  Cummin^fSf  16  C.  B.,  N.  S. 
421  ;  10  Jur.,  N.  S.  773  ;  10  L.  T.  341. 

See  also  cases  ante,  col.  1493. 

Be-Entry  on,  by  Lessor— -Bights  of  Sub- 
Lessees  are  gone.] — ^When  a  lessor  re-enters  on 
a  forfeiture,  the  rights  of  underlessees  are  gone. 
Great  Western  Hailtvav  Company  v.  Smith,  2 
Ch.  D.  235  ;  45  L.  J.,  Ch.  235  ;  34  L.  T.  267 ; 
24  W.  R.  443— C.  A. ;  S,  (7.,  in  H.  L. ;  3  App. 
Cas.  165  ;  47  L.  J.,  Ch.  97  ;  37  L.  T.  645  ;  26 
W.  R.  130 ;  sub  nom.  Smith  v.  Or  eat  Western 
Railway  Company. 

Ho  Bight  oan  exist  in  Stranger.]— B.  be- 
queathed leasehold  premises  to  trustees,  on  trust 
to  permit  and  suffer  his  wife  to  receive  the 
rents  during  her  life.  Afterwards,  the  surviving 
trustee  and  the  widow  granted  a  lease  of  the 
premises,  the  rent  to  be  paid  to  the  widow,  and 
the  lessor  to  have  a  power  of  re-entry  upon  non- 
payment of  rent ;  the  lease  disclosed  the  title  of 
the  widow,  who,  after  the  death  of  the  trustee, 
entered  on  the  premises  : — Held,  that,  being  a 
stranger  to  the  legal  estate,  the  power  of  re-entry 
could  not  be  reserved  to  her,  and  that  the  lease 
operated  as  a  lease  by  the  trustee,  and  a  con- 
firmation by  the  widow.  Doe  dl  Barker  v. 
Goldsmith,  2  C.  &  J.  674  ;  2  Tyr.  710. 

Bight  of  Beyersioner.] — ^A  house  was  de- 
mised, habendum,  for  twenty-one  years  from 
March  25th,  1809,  paying  rent  on  certain  days, 
of  which  March  25th  was  one.  The  estate,  of 
which  the  house  formed  part,  had  been  devised 
by  the  landlord  to  trustees,  to  receive  the  rents 


Under  a  Power.] — Lease  by  a  mortgagee  and 
the  executrix  of  the  mortgagor,  the  mortgagee 
demised,  and  the  executrix  of  the  mortgagor  de- 
mised and  confirmed  : — Held,  that  a  ro-entry 
under  a  power  reserved  for  that  purpose  "  to 
them  or  either  of  them,"  enured  to  revest  the 
former  estate,  and  to  give  the  legal  estate  to  the 
mortgagee.  Doe  d.  Barney  v.  Adams,  2  Tyr. 
289  ;  2  C.  &  J.  232. 

d.  Operation  of  IiicenoeB. 

What  is  a  Breach  of.]— The  plaintiff  demised 
premises  for  a  term  to  lessees  by  a  lease  contain- 
ing a  covenant  not  to  assign  without  licence, 
and  a  clause  for  re-entry  on  breach  of  the  cove- 
nant. The  plaintiff  agroed  to  an  assignment  to 
W.,  and  received  rent  from  him,  but  no  formal 
assignment  was  ever  executed.  W.  also,  with 
the  consent  of  the  plaintiff,  assigned  to  trustees 
for  the  benefit  of  his  creditors,  and  the  trustees^ 
without  licence,  sold  the  term  to  the  defendant. 
In  an  action  of  ejectment  against  the  defendant 
for  a  forfeiture  by  the  assignment  without  licence  : 
— Held,  that  there  never  was  an  assignment  of 
the  whole  term,  and  therefore  there  could  be 
no  forfeiture,  except  for  breach  of  covenant  by 
the  original  lessees.  West  v.  Dohh,  4.L.  R.,  Q.  B. 
634  ;  38  L.  J.,  Q.  B.  289  ;  20  L.  T.  737 ;  IT 
W.  R.  879  ;  9  B.  &  S.  755. 

Held,  also,  that  the  parting  with  the  possession 
by  the  original  lessees  without  executing  a  trans- 
fer of  the  lease  was  no  ground  of  forfeiture, 
there  being  nothing  in  the  licence  to  assign  to 
forbid  the  lessees  from  parting  with  the  posses- 
sion until  a  complete  transfer  of  the  legal  in- 
terest had  been  executed.    lb. 

The  predecessor  in  title  of  the  plaintiff  let 
about  thirty-three  acres  of  land  to  B.,  who  cove- 
nanted that  he,  his  executors,  administrators,  or 
assigns,  or  any  of  them,  should  not  during  the 
term  demise,  let,  assign,  make  over,  or  part  with 
the  possession  of  the  lands  (except  to  tne  extent 
of  three  acres  therein  described),  without  the 
licence  and  consent  in  writing  of  the  lessor,  his 
heirs  or  assigns.  There  was  a  proviso  in  the 
lease  for  re-entry  upon  breach  of  a  covenant. 
After  the  passing  of  the  22  &  23  Vict.  c.  35,  the 
lessor  gave  B.  a  licence  in  writing  to  assign, 
transfer,  and  set  over  the  premises  to  the  de- 
fendant, his  executors,  administrators,  and  as- 
signs, upon  condition  that  he  would  not  at  any 


paying  rent  half -yearly  at  Old  Michaelmas  and 
Lady-day,  is  substantially  a  taking  of  the  whole 
from  Old  Lady-day,  and  a  notice  to  quit  delivered 
before  Old  Michaelmas  is  sufficient  to  determine 
the  tenancy.  Doe  d.  Daggett  v.  Snowden,  2 
W.  Bl.  1224. 

f.  Serrloe. 

With  whom  Left — ^Wife.J—If  a  notice  to  quit 
is  served  on  the  tenant's  wife  at  the  house,  ac- 
companied by  a  statement,  that  the  paper  de- 
livered is  "  a  notice  of  discharge."  it  is  sufficient. 
Smith  V.  ClarJi,  9  D.  P.  C.  202  ;'  1  W.  P.  C.  44  ; 
S,  P.,  Pidteny  v.  Sheltm,  5  Ves.  261,  n. 


Servant.] — The  mere  leaving  of  a  notice 
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first  year's  rent  on  the  day  of  Pentecost,  and  the 
other  half-year's  rent  at  Martinmas  : — Held,  that 
the  substantial  subject  of  demise  being  the  house 
and  buildings  for  the  purpose  of  the  manufacture, 
which  were  to  be  entered  on  the  1st  of  May,  that 
was  the  substantial  time  of  entry  to  which  a 
notice  to  quit  ought  to  refer,  and  not  to  the  26th 
of  December,  when  the  incoming  tenant  had 
liberty  of  entering  on  the  meadow,  which  was 
merely  accessory  to  the  other  and  principal  sub- 
ject of  the  demise ;  and  consequently  that  a  notice 
to  quit  served  on  the  28th  of  September  (which 
would  have  been  sufficient  with  reference  even 
to  the  26th  of  March,  the  day  of  entry  on  the 
pasture  ground,  the  29th  of  September  being 
the  correspondent  half-yearly  day  of  holding  to 
the  25th  of  March),  to  quit  at  the  expiintion  of 
the  current  year  of  holding,  was  sufficient.  Doe 
d.  Bradford  (^Lord^  v.  Watkins,  7  E^t,  551 ;  3 
Smith,  517.     . 

Land  and  buildings  were  held  by  a  yearly 
tenant,  the  land  from  2nd  February  to  2nd  Feb- 
ruary, the  buildings  from  1st  May  to  1st  May. 
The  landlord,  on  22nd  October,  1833,  served  the 
tenant  with  a  notice  to  quit  the  land  and  build- 
ings, at  the  expiration  of  half  a  year  from  the 
delivery  of  this  notice,  or  at  such  other  time  or 
times  as  your  present  year's  holding  of  or  in  the 
said  premises,  or  any  part  or  parts  thereof  re- 
spectively, shall  expire,  after  the  expiration  of 
half  a  year  from  the  delivery  of  this  notice : " — 
Held,  that,  as  to  the  lands,  the  notice  was  to  be 
considei*ed  a  notice  to  quit  on  2nd  February, 
1836,  and  that  the  landlord  might  recover  both 
land  and  buildings  after  that  day  in  ejectment. 
Doe  d.  Williams  v.  Smith,  6  A.  &  E.  350 ;  6  N.  & 
M.  829  ;  2  H.  &  W.  176. 

A  tenant  held  a  house  and  land  from  year  to 
year,  the  land  from  2nd  February,  the  house,  &c., 
fi-om  the  1st  May.  On  the  16th  February,  1838, 
a  notice  to  quit  was  served  on  him,  requiring 
him  to  quit  and  deliver  up  the  farm  at  the  end 
of  his  present  year's  holding: — Held,  that  this 
was  a  good,  notice  to  determine  the  tenancy  of 
1839  \  it  not  being  shewn,  on  the  part  of  the 
tenant,  that  the  land  was  not  the  pnncipal  sub- 
ject of  the  holding.  Doe  d.  Kindersley  v.  Mvghes, 
7  M.  &  W.  139. 

Where  a  tenant  held  a  farm,  as  to  the  arable 
lands,  from  Candlemas,  and  as  to  the  buildings 
and  pastures,  from  May-day,  and  the  rent  was 
payable  at  Michaelmas  and  Lady-day,  a  notice 
to  quit  given  six  months  from  Lady-day,  but  not 
six  months  before  Candlemas,  was  insufficient. 

Doe  d.  Grey  De  Wilton  ^Lord^  v. ,  2  East, 

384. 

But  where,  under  an  agreement  by  a  tenant  of 
a  farm  "  to  enter  on  the  tillage  land  at  Candle- 
mas, and  on  the  house  and  all  other  the  premises 
at  Lady-day  following,  and  that  when  he  left 
the  farm  he  should  quit  the  farm  according  to 
the  times  of  entry  as  aforesaid,"  and  the  rent 
was  reserved  half-yearly  at  Michaelmas  and 
Lady-day  : — Held,  that  a  notice  to  quit  delivered 
half  a  year  before  Lady-day,  but  less  than  half  a 
year  before  Candlemas,  was  good;  the  taking 
Ijeing  in  substance  from  Lady-day,  with  a  privi- 
lege for  the  incoming  tenant  to  enter  on  the 
arable  land  at  Candlemas  for  the  sake  of  plough- 
ing, &c.  Doe  d.  StH^kland  v.  Spence,  6  East, 
120  ;  2  Smith,  256. 

So,  an  agreement  to  take  a  farm,  the  arable 
land  from  Old  Candlemas,  the  pasture  from  Old 
Lady-day,  and  the  meadow  from  Old  May-day, 


to  quit  at  the  tenant's  house  with  a  servant,  with- 
out further  proof  of  its  haying  been  explained  to 
the  servant,  or  that  it  came  to  the  tenant's  hands^ 
is  not  sufficient.  Doc  d.  JBuross  v.  Lucas,  6  Esp. 
153. 

Delivery  of  a  notice  to  quit  to  the  servant  is 
sufficient,  though  the  tenant  might  not  have  been 
informed  of  it  till  within  the  half-year  after  its 
expiration,  especially  as  the  servant  might  have 
been  called,  but  was  not.  Doe  d.  Netille  v.  Du%' 
bar,  M.  &  M.  10. 

A  notice  to  quit  served  upon  Thomas  Mitchell, 
the  servant  of  John  Mitchell,  instead  of  upon 
John  Mitchell,  although  the  latter  afterwards 
acknowledged  having  seen  the  notice,  and  re- 
ferred to  the  mistake,  is  not  sufficient.  Doe  v. 
Mitchell,  1  Jur.  795. 

The  service  of  a  notice  to  quit  made  at  the 
house  of  the  tenant  upon  a  person  whose  duty  it 
would  be  to  deliver  the  notice  to  the  tenant,  is 
sufficient  to  sustain  ejectment,  although  in  &ct 
the  notice  was  never  delivered  to  the  tenant. 
Tanham>  v.  KiclioUon,  5  L.  R.,  H.  L.  661 ;  6  Ir.  R., 
C.  L.  188. 

The  presumption  in  such  a  case  is  that  it  did 
reach  the  tenant  himself.    Ih. 

In  such  a  case  the  question  is  not  whether 
the  servant  performed  his  duty  in  delivering  it 
to  his  master,  but  whether  the  servant  was  to 
be  considered  as  the  agent  of  the  master  to 
receive  the  notice.  If  he  was,  the  service  of 
the  notice  will  effectually  bind  the  master.    Ih. 

The  fact  that  the  agent  .who  received  the 
notice  destroyed  it  would  liberate  entirely  the 
person  who  delivered  the  notice,  but  would  not 
liberate  the  person  whose  agent  had  received  and 
destroyed  it.    Ih, 

When  there  has  been  service  of  notice  to  quit 
left  at  the  tenant's  house  with  a  servant  of  the 
tenant,  such  a  fact  is  more  than  presumptive 
evidence  of  a  service  on  the  tenant.  The  land- 
lord's right  would  otherwise  be  controlled  by 
something  to  which  the  landlord  was  an  utter 
stranger.    Ih, 

But  even  If  only  presumptive  evidence  of  the 
service  be  adduced,  the  evidence  to  rebut  it 
must  be  proof  of  the  fact  that  the  notice  did 
not  come  to  the  knowledge  of  the  tenant  at  all. 
Ih. 

Service  of  notice  upon  a  servant  living  at  the 
house  of  one  of  sever^  lessees,  the  servant "  pro- 
mising to  give  it  to  him  on  his  return  home  m  a 
few  days,  was  good  service  upon  that  lessee. 
Liddy  v.  Kennedy,  6  L.  R.,  H.  L.  134  ;  20  W.  R. 
150. 

Daughter.]— T.  lived  in  a  house  where 
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his  two  sons  and  his  daughter  also  resided.  T. 
was  imbecile.  -  The  house  was  managed  by  his 
daughter,  the  farming  busine^  by  his  two  sons. 
A  notice  to  quit,  addressed  to  the  father,  was 
served  at  the  house  by  delivery  to  the  daughter. 
She  put  it  on  the  dresser  in  the  kitchen,  and ; 
afterwards  burnt  it.  One  of  the  sons  knew  of 
its  existence,  but  was  not  shown  to  have  known 
its  exact  terms,  though  he  was  aware  of  its 
nature  : — Held,  that  this  was  a  service  sufficient 
to  entitle  the  landlord  to  maintain  ejectment 
against  the  father.     lb. 


Widow.] — ^A  tenant  from  year  to  year 


died  intestate,  and,  no  administration  being 
taken  out,  his  widow  continued  in  possession  and 
paid  the  rent ;  the  landlord  served  a  notice  to 
quit  on  her,  and,  on  its  expiration,  he,  with  her 
assent,  entered  into  an  agreement  with  a  new 
tenant  for  letting  the  premises,  in  pursuance  of 
which  the  new  tenant  entered  and  paid  rent ; 
flubsequently  a  son  of  the  deceased  tenant  took 
out  administration  to  him,  and  brought  an  eject- 
ment as  administrator  to  recover  possession  : — 
Held,  that  the  service  of  the  notice  to  quit  on 
the  widow,  the  person  in  possession,  was  suffi- 
cient, in  the  absence  of  a  legal  pei'sonal  repre- 
sentative of  the  deceased  tenant,  to  determine 
the  tenancy  which  had  been  in  him,  and  was 
effectual  for  such  determination  even  as  against 
the  legal  personal  representative  subsequently 
raised,  and  that  therefore  the  plaintiff  was  not 
entitled  to  recover  possession.  Sweeny  v.  Sweeny, 
10  Ir.  R.,  C.  L.  375. 

Officers  of  Corporation.] — An  ejectment 


against  the  plaintiffs  pro  tempore  of  a  corpora- 
tion, cannot  be  maintained  by  proving  payment 
of  rent  for  the  premises,  by  the  annual  prede- 
cessors of  the  defendants,  in  the  same  office  for 
several  years  before,  and  service  of  the  notice  to 
quit  on  the  defendiuits,  the  existing  bailiffs  ;  for 
the  payment  of  such  rent  by  the  bailiffs  in  suc- 
cession is  merely  evidence  of  a  tenancy  in  the 
corporation.  But,  at  any  rate,  such  tenancy  may 
be  determined  by  a  notice  to  the  corporation  to 
quit,  served  on  its  officers.  I)oo  d.  Carlisle 
iEarl)  V.  Woodman,  8  East,  227. 

Wlion — On  Sunday.] — ^A  notice  to  quit  is  good, 
though  given  on  a  Sunday.  Sangster  v.  Noy, 
16  L.  T.  157. 

Igeotmont  pending.] — ^A  notice  to  quit 

was  served  during  the  pendency  of  an  ejectment 
for  non-payment  of  rent,  in  which  judgment  was 
subsequently  entered  and  an  habere  executed ;  an 
order  for  restitution  having  been  afterwards  ob- 
tained by  the  tenant,  an  ejectment  on  the  title 
was  then  brought,  founded  upon  the  notice  to 
quit : — Held,  that  the  notice  to  quit  was  not 
effectual  to  determine  the  tenancy.  Hall  v. 
Flanagan,  11  Ir.  R.,  C.  L.  470. 

Sridenoe  ae  to.] — A  notice  to  quit  is  suffi- 
ciently served  upon  a  tenant  if  it  can  be  shewn 
that  it  came  to  his  hands  before  the  six  months 
previously  to  the  expiration  of  his  year  of  hold- 
mg,  though  the  notice  had  been  served  only  by 
having  b^n  put  under  the  door  of  the  tenant's 
house.    Alford  v.  Viekery,  Car.  &  M.  280. 

The  regular  service  of  a  notice  to  quit  held  to 
have  been  properly  infeiTcd  from  the  circum- 
.stance  of  the  tenant's  speaking  about  *'  the  notice 


to  quit  which  he  had  received,"  and  engaging  a 
valuer  to  value  his  rights  as  an  outgoing  tenant. 
Doe  d.  Simpson  v.  Hall,  5  M.  &  G.  795. 

Where  the  tenant  of  an  estate  holden  by  the 
year  has  a  dwelling-house  at  another  place,  the 
delivery  of  a  notice  to  quit  to  his  servant  at 
the  dwelling-house  is  strong  presumptive  evi- 
dence that  the  master  received  the  notice. 
Jone^  d.  Griffiths  v.  Marsh,  4  T.  R.  464. 

g-.  Waiving. 

Aoeepting  or  Distraining  for  Bent.] — If  a 
landlonl  receives  rent  accrued  due  after  the  ex- 
piration of  a  notice  to  quit,  it  is  a  waiver  of 
that  notice.  Ooodright  d.  ChuHer  v.  Cordwent, 
5  T.  R.  219. 

So  if  he  distrains  for  such  rent.  Souch  d. 
Ward  V.  Willingale,  1  H.  Bl.  311.  See  Jenner 
V.  Clegg,  1  M.  &  Rob.  213. 

But  the  mere  acceptance  of  rent  by  a  landlord, 
for  occupation  subsequently  to  the  time  when 
the  tenant  ought  to  have  quitted  according  to 
the  notice  given  him  for  that  purpose,  is  not  of 
itself  a  waiver  on  the  part  of  the  landlord  of 
such  notice,  but  matter  of  evidence  only,  to  be 
left  to  the  jury  under  the  circumstances  of  the 
case.  Doe  d.  Chene-y  v.  Batten,  Cowp.  243  ;  9 
East,  314,  n. 

The  receipt  by  an  authorized  agent  of  rent 
due  at  Michaelmas,  is  primA  facie  a  waiver  of  a 
notice  to  quit  at  Midsummer.  Doe  d.  Ash  v. 
Caltert,  2  Camp.  387. 

But  where  rent  is  usually  paid  to  a  banker,  if 
the  banker,  without  any  special  authority,  re- 
ceives rent  accruing  after  the  expiration  of  a 
notice  to  quit,  the  notice  is  not  thereby  waived, 
Ih. 

Demanding  Bent.] — Though  payment  and  ac- 
ceptance of  rent  accruing  after  the  expiration  of 
a  notice  to  quit  amount  to  a  waiver  of  the 
notice,  a  demand  of  such  rent  does  not  necessarily 
operate  as  a  waiver  ;  and  it  is  a  question  for  the 
jury,  and  not  for  the  court,  whether,  under  the 
circumstances  of  the  case,  the  notice  has  been 
waived.  Blyth  v.  Dennett,  13  C.  B.  178  ;  22 
L.  J.,  O.  X  .  79. 

Aoeepting  Hew  Tenant.] — If^  at  the  end  of  a 
year,  when  the  tenancy  is  from  year  to  year,  the 
landlord  accepts  another  person  as  tenant  in  the 
room  of  the  former  tenant,  without  any  surrender 
in  writing,  such  acceptance  will  be  a  dispensa- 
tion of  any  notice  to  quit.  Sparrow  v.  Hawkce^ 
2  Esp.  505. 

Seeond  Notioe.] — A  landlord  gave  a  notice  to 
quit  different  parts  of  a  farm  at  different  times, 
which  the  tenant  neglected  to  do  in  part,  in 
consequence  of  which  the  landlord  commenced 
an  ejectment ;  and  before  the  last  period  men- 
tioned in  the  notice  was  expired,  the  landloixl, 
fearing  that  the  witness,  by  whom  he  was  to 
prove  the  notice,  would  die,  gave  another  notice 
to  quit  at  the  respective  times  in  the  following 
year,  but  continued  to  proceed  with  his  eject- 
ment : — Held,  the  second  notice  was  no  waiver 
of  the  first.  Doe  d,  Williams  v.  Humphreys,  2 
East,  237. 

And  a  second  notice,  delivered  to  a  tenant 
after  the  expiration  of  a  former  notice,  to  quit 
on  a  subsequent  day,  or  to  pay  double  rent,  is  no 
waiver  of  such  first  notice  or  of  the  double  rent 
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which  has  accraed  under  it.  Messenger  v.  Arm- 
strmig,  1  T.  R.  63. 

If,  after  the  expiration  of  a  notice  to  quit,  the 
landlord  gives  the  tenant  a  fresh  notice,  that, 
unless  he  quits  in  fourteen  days,  he  will  be  re* 
quired  to  pay  double  value,  the  second  notice  is 
no  waiver  of  the  first.  Doe  d.  Dighy  v.  Steely  3 
Camp.  117. 

A  tenant  from  year  to  year,  believing  that  his 
tenancy  determined  at  Midsummer,  gave  a  writ- 
ten notice  to  quit  at  that  period,  which  the  land- 
lord accepted  and  made  no  objection  to.  The 
tenant  having  afterwards  discovered  that  his 
tenancy  expired  at  Christmas,  gave  his  landlord 
another  notice  accordingly,  and  on  possession 
being  demanded  at  Midsummer,  refused  to  quit 
the  premises  : — Held,  that  the  tenancy  was  not 
determined  by  the  notice,  inasmuch  as  it  was  not 
good  as  a  notice  to  quit,  and  could  not  operate 
as  a  surrender  by  note  in  writing  within  the 
Statute  of  Frauds,  the  first  being  to  take  effect 
in  future.  Doe  d.  Murrell  v.  MUtoard,  3  M.  & 
W.  328 ;  1  H.  &  H.  79. 

But  a  second  notice  to  the  defendant  to  quit  at 
Michaelmas,  1811,  is  a  waiver  as  to  him  of  aformer 
notice  given  to  the  original  lessee,  from  whom 
he  claims  by  assignment,  to  quit  at  Michaelmas, 
1810.    Doe  d.  Brierly  v.  Palmer,  16  Bast,  53. 

Betention  of  Key  by  Tenant] — Where  a 
tenancy  from  year  to  year  has  be^  determined 
by  a  regular  notice  to  quit,  the  mere  accidental 
detention  of  the  key  by  the  tenant  (who  has 
quitted  the  premises  and  removed  his  goods),  for 
two  days  beyond  the  expiration  of  the  term, 
does  not  amount  to  any  evidence  of  use  and 
occupation,  so  as  to  render  him  liable  for  another 
quarter.  iSfray  v.  Bompas^  11  C.  B.,  N,  8.  620  ; 
6  L.  T.  841. 

Continuanoe  of  Possetsion  of  Tenant.]— In  an 
action  for  rent  of  coal  the  issue  being  whether 
or  not  the  defendants,  having  given  notice  to 
quit,  had  afterwards  waived  the  notice,  and  con- 
tinued the  tenancy ;  it  was  proved  that,  after 
the  time  fixed  by  the  notice  had  expired,  they 
continued  for  two  months,  working  out  certain 
portions  of  the  coal,  which,  however,  as  tiiey 
contended,  it  was  usual  for  a  tenant  to  take 
away  on  abandoning  such  a  work  : — ^Held,  that 
it  was  for  the  jury  to  decide,  on  this  issue, 
whether  or  not  the  defendants,  in  remaining  for 
the  two  months,  Intended  to  waive  the  notice 
and  continue  the  tenancy.  Jones  v.  Shears,  4 
A.  k  E.  832  ;  6  N.  &  M.  428  ;  2  H.  &  W.  43. 

No  continuance  of  the  tenancy  is  necessarily 
implied,  from  the  mere  fact  of  a  tenant's  con- 
tinuing in  possession  after  the  expiration  of  a 
notice  to  quit  given  by  such  tenant.    Ih, 

Conditional  Promise  to  Be-Let.]— Where  a 
tenant  gave  his  landlord  notice  to  quit  at  Michael- 
mas, 1835,  and  subsequently  made  an  offer  to 
remain  another  year,  to  which  the  agent  of  his 
landlord  replied,  that  "  H.  rthe  landlord)  .has 
directed  me  to  inform  you  tnat  he  could  only 
consent  to  accept  your  offer  of  420Z.  for  the  farm 
from  Michaelmas  next  to  Michaelmas,  1836,  sub- 
ject to  the  existing  covenants,  provided  I  could 
not  find  a  tenant  at  the  rent  it  appeared  to  be 
worth  by  the  Ist  of  August ; "  and  the  tenant  then 
assented  to  these  terms : — Held,  that  if  the  above 
amounted  to  a  substantive  agreement  at  all,  it 
was  an  implied  condition  on  the  part  of  the  tenant 


to  allow  any  one  wishiDg  to  take  the  farm  to  go 
over  the  land,  and  the  tenant  having  refused  to 
do  so,  the  agreement  fell  to  the  ground,  and  the 
notice  to  quit  at  Michaelmas,  1835,  remained 
good.  Doe  d.  Hertford  (^Marquis)  v.  Hunt,  2 
Gale,  102  ;  1  M.  &  W.  690. 

Promise  not  to  lyect.] — ^A  landlord  of  premises 
about  to  sell  them,  gave  his  tenant  notice  to 
quit  on  the  11th  October,  1806,  but  promised  him 
not  to  turn  him  out  unless  they  were  sold ;  and 
not  being  sold  till  February,  1807,  the  tenant 
refused  on  demand  to  deliver  up  possession  ; 
and  on  ejectment  brought,  held,  that  the  promise 
(which  was  performed)  was  no  waiver  of  the 
notice,  nor  operated  as  a  licence  to  be  on  the 
premises  otherwise  than  subject  to  the  landlord's 
right  of  acting  on  such  notice,  if  necessary ;  and 
therefore,  that  the  tenant  not  having  ddivered 
up  possession  on  demand  after  a  sale,  was  a 
trespasser  from  the  expiration  of  the  notice  to 
quit.  Whiteaore  d.  BouU  v.  Symonds,  10  East, 
13. 

Verbal  Aoqnieioonco.] — A  verbal  acquiescence 
by  a  landlord  on  receiving  from  a  tenant  from 
year  to  year  a  notice  to  quit,  determining  within 
the  six  months,  is  not  sufficient.  Bessell  v. 
Landsherg,  7  Q.  B.  638  ;  14  L.  J.,  Q.  B.  355 ;  9 
Jur.  576. 

Effect  of.] — By  a  notice  to  quit  given  to  a 
tenant  from  year  to  year  his  tenancy  is  deter- 
mined on  the  expiration  of  the  current  year,  and 
a  waiver  of  the  notice  creates  a  new  tenancy, 
taking  effect  on  the  expiration  of  the  old  one. 
Ihyleur  v.  WUdin,  3  L.  R.,  Ex.  303 ;  37  L.  J., 
Ex.  173  ;  18  L.  T.  655  ;  16  W.  B.  1018. 

h.  Eflbot  In  Bridenoe. 

Ab  to  the  Fact  of  a  Tenancy.] — ^A  notice  by  the 
owner  of  premises,  requiring  a  tenant  in  posses- 
sion 'Ho  leave  the  premises  he  then  rented  of 
the  owner  at  Lady-day  next,"  is  not  conclusive 
evidence  of  a  demise  from  a  testator  to  the  party 
in  possession.  Doe  d.  Wiloockson  v.  Lynch,  2 
Chit.  683.  And  see  Bishop  v.  Howard,  3  D.  & 
B.  293  ;  2  B.  &  C.  100. 

A  notice  desiring  the  tenant  to  *'qnit  the 
premises  which  you  hold  under  me,  your  term 
therein  having  long  since  expired,"  does  not 
recognize  a  subsisting  tenancy  from  year  to  year 
subsequent  to  the  term,  but  is  a  mere  demand, 
of  possession.  Doe  d.  Oodsell  v.  Inglis,  3  Taunt. 
64. 

Ab  to  the  Ckimmencemcnt  of  the  Tenaney.1 — ^A 
notice  to  quit  is  not  prim&  facie  evidence  of  the 
period  of  tne  year  when  the  tenancy  commenced. 
Doe  d.  Ash  v.  Calvert,  2  Camp.  387. 

A  notice  was  given  on  the  22nd  March,  by  a 
landlord  to  his  tenant,  to  quit  at  the  expiratioii 
of  the  current  year ;  a  declaration  in  ejectment^ 
laying  the  demise  on  the  1st  November,  was  on 
the  16th  January  following  served  upon  the 
tenant,  who  at  the  time  made  no  objection  to  the 
notice  to  quit,  but  said  he  should  go  out  as  soon 
as  he  could  fit  himself : — Held,  to  be  piimft  facie 
evidence  that  the  tenancy  commenced  at  Michael- 
mas, and  was  determined  before  the  day  of  the 
demise.  Doe  d.  Baker  v.  IVombwell,  2  Camp. 
559. 

So,  if  the  notice  to  quit  is  served  personally  on 
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the  tenant  in  possession,  and  He  makes  no  objec- 
tion to  it,  it  is  prim&  facie  evidence  to  be  left 
to  the  jury,  that  the  tenancy  commenced  at  the 
season  of  the  year  when  the  notice  to  quit  ex- 
pires. Doe  d.  Clarges  v.  I\>rster,  13  East,  405  ; 
S.  P.,  Thomas  d.  Jo7ies  y.  Thomas^  2  Camp. 
647. 

Where  a  tenant,  on  being  applied  to  respecting 
the  commencement  of  his  holding,  informs  the 
party  that  it  b^ns  on  a  certain  day,  and  notice 
to  quit  on  that  day  is  given  at  a  subsequent 
time,  he  will  be  bound  by  the  information  he  so 
gave,  and  not  be  permitted  to  shew,  that  in  fact 
it  began  at  a  different  time.  Doe  d.  Byre  y. 
Lambly,  2  Esp.  635. 

If  a  tenant  disputes  the  time  when  his  tenancy 
commences,  and  that  his  notice  to  quit  does  not 
correspond  with  it,  it  is  incumbent  on  him,  and 
not  on  the  lessor,  to  shew  the  true  time  of  the 
commencement  of  the  tenancy.  Doe  d.  Mattliew^ 
son  V.  Wriglitman^  4  Esp.  6. 

Ab  to  ft  Surrender  of  the  Tenancy.] — Receipts 
for  rent  received  by  a  landlord  from  a  third 
party  are  evidence  of  a  surrender  by  operation 
of  law,  putting  an  end  to  the  liability  of  a  for- 
mer tenant.    Laurence  v.  Faux,  2  F.  &  F.  435. 

i.  Proof  of. 

Generally.  ] — ^A  notice  to  quit,  in  writing  signed 
by  the  party  giving  it,  and  attested  by  a  witness, 
before  17  k  18  Vict.  c.  125,  s.  26,  which  renders  it 
unnecessary  to  call  the  attesting  witness  in'such  a 
case,  must  have  been  proved  by  calling  that 
witness,  or  his  absence  must  have  been  accounted 
for;  proof  that  it  was  served  on  the  tenant,  that 
he  read  it,  and  did  not  object  to  it,  was  not 
sufficient.  Doe  d.  Sykes  v.  Durnfordy  2  M. 
&  S.  62. 

Where  it  was  the  usual  course  of  practice  in  an 
attorney's  office  for  the  clerks  to  serve  notices  to 
quit  on  tenants,  and  to  indorse  on  duplicates  of 
such  notice  the  fact  and  time  of  such  service ;  and, 
on  one  occasion,  the  attorney  himself  prepared  a 
notice  to  quit  to  serve  on  a  tenant,  took  it  out 
with  him,  together  with  two  others  prepared  at 
the  same  time,  and  returned  to  his  office  in  the 
evening,  having  indorsed  on  the  duplicate  of  each 
notice  a  memorandum  of  his  having  deliver^  it 
to  the  tenant ;  and  two  of  them  were  proved  to 
have  been  delivered  by  him  on  that  occasion  : — 
Held,  on  the  trial  of  an  ejectment,  after  the 
attorney's  death,  that  the  indorsement  so  made  by 
him  was  admissible  to  proye  the  service  of  the 
third  notice.  Doe  d.  Patteshall  v.  lur/ordj  3 
B.  &  Ad.  890. 

In  an  ejectment  against  a  weekly  tenant,  the 
notice  proved  was,  to  quit  on  Wednesday,  the  4th 
August.  The  witness,  who  was  called  to  prove 
that  Wednesday  was  the  expiration  of  the  current 
week  of  the  tenancy,  said  "  that  he  guessed  "  the 
defendant  came  in  **  about  Tuesday  or  Wednes- 
day, but  had  no  recollection  which : " — Held,  in- 
sufficient. Doe  d.  Finlayson  v.  Bayley,  5  C.  & 
P.  67. 

A  person  who  was  employed  to  serve  notices  to 
quit,  and  whose  duty  it  was  to  inform  his  em- 
ployer of  their  service,  was  sent  with  a  notice  to 
serve  on  R.  C,  and  on  his  return  he  signed  a  me- 
morandum, **  29th  September,  served  R.  C."  It 
turned  out,  in  fact,  that  he  had  served,  not  R.  C, 
but  W.  C,  his  father.  It  was  proposed  to  shew 
that  he  stated  this  fact  to  his  employer  on  his 


return,  but  the  memorandum  having  been  pre- 
pared beforehand,  was  not  altered  : — Held,  tU^t 
this  evidence  was  not  admissible  after  his  death, 
as  it  was  not  made  in  the  course  of  business  or  in 
discharge  of  a  duty.  Stapylton  v.  Clough,  2  El. 
&  Bl.  933  ;  2  C.  L.  R.  266  j  23  L.  J.,  Q.  B.  5  ;  18 
Jur.  60. 

Cuitom.] — The  custom  of  the  country  is  not 
admissible  to  prove  that  a  notice  to  quit  served 
on  the  5th  of  April  is  a  good  notice  to  quit  by 
reason  of  the  tenancy  being  a  Michaelmas 
tenancy,  but  it  must  be  proved  by  direct  evidence 
that  such  is  the  case.  Ifogg  v.  NorriSf  2  F.  &  F. 
246. 

Service  by  Post.] — Between  nine  and  ten 
o'clock  on  the  25th  mareh,  a  tenant  put  into  a 
post-office  in  London  a  letter,  containing  a  notice 
to  quit  on  the  following  Michaelmas,  and 
addressed  to  the  place  of  business  of  his  land- 
lord's agent.  The  agent  was  at  his  place  until 
between  six  and  seven  o'clock  in  the  evening, 
and  did  not  receive  the  letter,  but  found  it  on 
the  following  morning : — Heldj  a  sufficient  notice 
to  determine  the  tenancy,  the  jury  having  found 
that  the  letter  was  delivered  on  the  25th  of 
Mareh,  after  the  agent  had  left  his  place  of  busi- 
ness. PapUlon  y.  Brunton,  5  H.  &  K.  518  ;  29 
L.  J.,  Ex.  266. 

By  Dnplioate  Oopy.] — ^Notice  to  quit  may  be 
proved  by  a  duplicate  or  an  examined  copy, 
without  any  notice  having  been  given  to  produce 
the  original.  Doe  d.  Fleming  v.  Somerton,  7 
Q.  B.  58  ;  14  L.  J.,  Q.  B.  210  ;  9  Jur.  775. 

2.  FOBFEITUBE. 

a.  Constraotion  and  Ox»eratlon  of  ProTlaoes. 

Generally.] — Provisoes  for  re-entry  in  leases 
are  to  be  construed  like  mother  contracts;  not  with 
the  strictness  of  conditions  at  common  law.  Doe 
d.  Doris  v.  Flsam,  M.  &  M.  189. 

A  proviso  in  a  lease  for  re-entry  on  a  condition 
broken  can  only  operate  during^the  term,  and 
vanishes  when  that  ends.  Johns  y.  IVhitteyj  3 
Wils.  127. 

When  a  lease  contains  a  proviso  giving  the 
lessor  a  right  to  re-enter  in  the  event  of  breach 
of  covenant  by  the  lessee  (but  not  making  the 
lease  ipso  facto  yoid  in  that  eyent) : — Quaere, 
whether  under  the  present  practice  the  mere 
commencement  of  an  action  by  the  lessor  to 
recover  possession  of  the  property  for  breach  of 
covenant,  or  the  commencement  of  such  action 
followed  by  appearance  by  the  trustees,  will, 
without  actual  entry,  operate  to  determine  the 
lease.  Silcock  v.  Farmer  (46  L.  T.  404)  com- 
mented upon.  DyltOf  Ex  parte,  Morrish,  In  re, 
22  Ch.  D.  410  ;  48  L.  T.  303— C.  A, 

Proviso  for  Bo-Entry — Bent  in  Arroar.] — 
Where  a  lease  contained  two  clauses  for  re- 
entry;  the  one,  in  case  the  yearly  rent  was  in 
arrear  thirty  days  after  it  became  payable,  and 
the  other  in  case  the  yearly  rent  was  in  arrear, 
which  was  stated  to  be  payable  half-yearly  at 
Lady-day  and  Michaelmas : — ^Held,  that  the 
landlord  had  a  right  to  re-enter  on  non-payment 
of  each  half-year's  rent ;  as  the  former  clause 
contained  the  descdption  of  the  amount  to  be 
annually  paid,  and  the  latter  the  times  for  pay- 
ment.   Doe  d.  B^tdd  v.  Qolding,  6  Moore,  231. 
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Covenant   not   to   ABsign.]  — Where  a 

lessee  coveQanted  to  pay  the  rent,  and  not  to 
assign  without  the  leave  of  the  lessor,  and  there 
was  a  proviso  for  re-entry  if  the  rent  was  in 
arrear,  or  if  all  or  any  of  the  covenants  therein- 
after contained  on  the  part  of  the  lessee  should 
be  broken,  and  there  were  no  covenants  on  the 
part  of  the  lessee  after  the  proviso,  but  only  a 
covenant  by  the  lessor,  that  upon  the  lessee  pay- 
ing the  rent,  and  performing  all  and  every  the 
covenants  thereinbefore  contained  on  his  part  to 
be  performed,  he  should  quietly  enjoy  : — Held, 
that  the  lessor  could  not  re-enter  for  breach  of  the 
covenant  not  to  assign,  for  that  the  proviso  was 
restrained  by  the  word  **  hereinafter  "  to  subse- 
quent covenants,  and  though  there  were  none 
such,  yet  the  court  could  not  reject  the  word. 
Doe  d.  SpeJwer  v.  Godwin^  4  M.  &  S.  265. 


Incorporation    of  Coyenants.] — By   an 

agreement  in  writing,  but  not  under  seal,  A. 
agreed  to  let  and  B.  to  hire  on  lease  for  twenty- 
one  years  a  house  on  the  following  terms  :  the 
rent  to  be  55Z.  per  annum;  the  lease  to  commence 
from  the  25  th  of  March  next,  and  to  contain  an 
extract  of  the  covenants  in  the  original  lease 
which  A.  is  bound  under;  that  the  proposed  lease 
shall  not  be  sold,  parted  with,  or  any  portion  of 
the  property  underlet  without  the  consent  in 
writing  of  A.  In  the  original  lease  were  six 
covenants  by  the  lessee,  with  a  proviso  for  re- 
entry on  the  breach  of  any  of  them  ;  but  there 
was  no  covenant  not  to  underlet  without  the 
consent  of  the  landlord.  B.  entered  and  paid 
rent,  and  underlet  the  premises  without  the  con- 
sent of  A.,  who  thereupon  brought  ejectment, 
and  was  nonsuited: — Held,  that  the  nonsuit 
was  right.  B.  held  as  tenant  from  year  to  year 
on  such  of  the  terms  of  the  agreement  as  were 
applicable  to  that  tenancy.  The  agreement  in- 
corporated the  six  covenants  in  the  original  lease, 
and  the  proviso  for  re-entry  on  the  breach  of  any 
one  of  those  covenants ;  but  the  agreement  could 
not  be  read  as  applying  the  proviso  for  re-entry 
to  the  new  clause  as  to  not  underletting ;  and  on 
mere  words  of  jigreement  a  condition  could  not 
be  created.  Crawley  v.  Pricc^  10  L.  R.,  Q.  B. 
302  ;  33  L.  T.  203  ;  23  W.  R.  874. 


On  Sub-Lease.] — When  a  lessor,  being 


himself  a  tenant  for  years,  grants  to  his  sub-lessee 
the  residue  of  his  interest  from  the  termination 
of  the  existing  sub-lease,  the  grant  operates  as 
an  interesse  termini,  and  the  existing  sub-lease 
does  not  merge ;  and  a  right  of  re-entry  contained 
in  the  original  lease  would  still  exist  and  enable 
the  lessor  to  re-enter  for  breach  of  covenant. 
Hyde  v.  Warden,  3  Ex.  D.  72;  47  L.  J.,  Ex.  121 ; 
37  L.  T.  567— C.  A. 

Semble,  where  two  pieces  of  land  are  demised 
by  one  lease  containing  a  power  of  re-entry  over 
both,  and  afterwards  the  reversion  in  one  of 
them  is  assigned  to  the  lessee,  the  right  of  re- 
entry remains  intact  over  the  piece  of  land  of 
which  the  reversion  remains  vested  in  the  lessor. 


Not   to   imperil  Licence.  1— A   married 


woman  living  apart  from  her  husband  had  ac 
cumulated  enough  of  her  separate  earnings  to 
purchase  the  goodwill  and  stock  of  a  beerhouse, 
which  was  taken  for  her  by  S.,  to  w^hom  the 
licence  was  transferred,  and  who  agreed  with 
the    landlord  not  to  do  anything   to  imperil 


the  licence,  on  pain  of  forfeiting  the  tenancy 
and  the  fixtures.  S.  executed  a  declaration 
of  trust  in  favour  of  the  plaintiff,  and  handed 
it  to  her  with  the  licence  indorsed  in  blank ; 
and  she  carried  on  the  business.  S.  having 
gone  away  to  sea,  the  defendant  (the  land- 
lord) served  a  notice  at  the  house,  requiring 
him  to  remove  his  goods  by  the  following 
day,  and  on  the  following  day  entered  and 
took  possession,  turning  the  plaintiff  and  her 
furniture  out  of  the  house  : — Held,  on  action 
brought  to  recover  damages'  for  the  expulsion, 
that,  in  the  absence  of  evidence  that  the  honse 
had  been  improperly  conducted,  the  absence  of 
8.,  the  licensed  person,  did  not  cause  the  licence 
to  be  imperilled  so  as  to  create  a  forfeiture,  and 
justify  the  entry  by  defendant.  Moore  v.  Robin- 
son, 48  L.  J.,  Q.  B.  156  ;  40  L.  T.  99  ;  27  W.  R. 
312. 

The  lessee  of  a  public-house,  the  lease  of  which 
contained  a  proviso  for  re-entry  on  breach  of 
covenant,  covenanted  not  to  do  any  act  that  could 
or  might  affect,  lessen  or  make  void  either  or  any 
of  the  licences.  She,  on  one  day,  kept  open  the 
house  daring  prohibited  hours,  permitted  drun- 
kenness and  was  herself  drunk.  Convictions  took 
place  in  respect  of  the  two  first-mentioned  of- 
fences, but  they  were  not  recorded  on  the  licence 
under  the  Licensing  Act,  1874  (37  &  38  Vict,  a 
49),  8.  13  : — Held,  that  the  covenant  had  not 
been  broken.  Wooler  v.  Knott,  1  Ex.  D.  124  ; 
45  L.  J.,  Ex.  313  ;  84  L.  T.  362  ;  24  W.  R.  615, 
Afl^rm^d  on  appeal,  1  Ex.  D.  265  ;  45  L.  J., 
Ex.  884  ;  35  L.  T.  121 ;  24  W.  R.  1004— C.  A. 


Vot  to  carry  Hay  off  the  Premises.] — A 


lease  contained  a  covenant  that  the  tenant  should 
not  carry  any  hay,  &c.,  off  the  premises  under  a 
penalty  of  6Z.  per  ton,  and  a  clause  followed 
which  enumerated  all  the  covenants  except  the 
above,  and  provided  that,  upon  breach  of  any  of 
the  covenants,  the  lessor  might  re-enter  : — Held, 
that  the  penalty  of  hi,  did  not  prevent  the  clause 
of  re-entry  from  applying  to  the  above  covenant, 
the  words  of  the  proviso  being  large  enough  to 
comprehend  it.  Doe  d.  A^itrobu^  v.  Jepsofi,  3  B. 
&  Ad.  402.  See  also  SUcoek  v.  Farmer,  46  L.  T. 
404,  and  ca^es  post,  XV.  7. 


To  Bepair.1 — ^A  proviso  in  a  lease,  giving 


power  of  re-entry  if  the  lessee  "  shall  do  or  cause 
to  be  done  any  act,  matter,  or  thing  contrary  to 
and  in  breach  of  any  of  the  covenants,"  does  not 
apply  to  a  breach  of  the  covenant  to  repair,  the 
omission  to  repair  not  being  an  act  done  within 
the  meaning  of  the  proviso.  Doe  d.  Abdy  v. 
Sevens,  3  B.  &  Ad.  299. 

A  lessee  was  to  incur  a  forfeiture  if  he  did  not 
do  certain  repairs  "  to  the  satisfaction  of  the  sur- 
veyor "  of  the  lessor  ;  he  did  the  repairs,  but  the 
lessor's  surveyor  was  not  satisfied : — Held,  that 
if  the  jury  thought  the  surveyor  ought  to  have 
been  satisfied,  that  would  be  sufficient,  and  there 
would  be  no  forfeiture  incurred.  Doe  d.  Baker 
V.  Jones,  2  C.  &  K.  743. 


Vot  to  Build  on  Premises.]— A  proviso  in 


a  lease,  giving  power  of  re-entry  if  the  tenant 
makes  default  in  performance  of  any  of  the 
clauses  by  the  space  of  thirty  days  after  notice, 
does  not  apply  to  the  breach  of  a  covenant  not  to 
allow  alterations  in  the  premises,  or  permit  new 
buildings  to  be  made  upon  them  without  permis- 


Not  to  eommit  WMte.] — Where  a  lease 


contained  a  proviso  for  re-entry,  if  the  lessee 
committed  waste  to  the  value  of  10«.,  and  the 
lessor  re-entered,  and  brought  ejectment  in  con- 
sequence of  the  tenant's  having  pulled  down 
some  old  buildings  of  more  than  10«.  value,  and 
substituted  others  of  a  different  description  : — 
Held,  that  the  waste  contemplated  in  the  proviso 
was  waste  producing  an  injury  to  the  reversion, 
and  that  it  was  a  question  for  the  jury  whether, 
under  all  the  circumstances,  such  waste  to  the 
value  of  10^.  had  been  committed.  Doe  d.  Dar- 
lingtim  iEtirl)  v.  Boiid,  5  B.  &  C.  855  ;  8  D.  & 
R.738. 


To  produce  **  E."]— A  lease,  for  a  term  of 
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sion ;  and  an  under-tenant  having  erected  a 
portico  contrary  to  the  covenant,  and  notice 
having  been  given  to  him  to  replace  the  premises 
in  their  former  state,  which  he  neglected  to  do 
for  thirty  days : — Held,  that  no  forfeiture  was 
incurred.  Doe  d.  Palk  v.  Marchetti,  1  B.  &  Ad. 
715. 

Premises  consisting  of  a  wharf  and  dock, 
dwelling-house,  wash-house,  and  courtyard  were 
demised  under  a  lease,  containing  a  covenant 
that  the  lessee,  his  executors,  administrators  or 
assigns  should  not  erect  or  build  any  edifice  or 
structure  whatsoever  on  the  wharf  and  dock,  or 
place  goods  thereon  above  a  certain  height,  "  nor 
do  any  other  matter  or  thing  of  any  nature  or 
kind  which  might  obstruct  the  view  of  the  river, 
from  the  White  Hart  public-house,  or  that  should 
grow  or  be  a  nuisance  or  annoyance  to  the  occu- 
pier ;  nor  carry  on  a  certain  trade  thereon,  nor 
make  any  external  alteration  whatsoever  in  the 
premises,  nor  any  internal  alterations  in  the 
dwelling-house  that  may  lessen  the  value  thereof, 
without  the  consent  in  writing  of  the  lessor  for 
that  purpose,"  with  a  proviso  for  re-entry  for  a 
breach: — Held,  that  this  covenant  absolutely 
prohibited  all  external  alterations  in  any  part  of 
the  demised  premises,  and  that  the  qualification 
as  to  lessening  "  the  value  thereof,"  applied  only 
to  internal  alterations  in  the  dwelling-house. 
Perry  v.  Davis,  3  C.  B.,  N.  S.  769. 

A  lease  contained  a  covenant  by  the  lessee  not 
to  build  on  the  demised  premises,  without  the 
consent  of  the  lessor,  any  dwelling-house,  edifice, 
cabin,  farm,  or  other  building,  which  should  in 
the  whole  or  in  part  be  occupied  as  a  dwelling- 
house,  with  a  clause  of  re-entry  on  breach.  At 
the  date  of  the  lease,  there  was  a  dwelling-house 
on  the  premises,  to  which  the  lessee,  during  the 
continuance  of  the  demise,  and  without  the 
lessor's  consent,  added  a  building  containing 
several  apartments,  communicating  with  the 
original  dwelling-house,  and  used  together  with 
it  by  the  occupier  as  one  entire  dwelling-house  : 
— Held,  that  the  erection  of  the  .additional 
structure,  without  consent,  was  a  breach  of 
the  covenant,  and  occasioned  a  forfeiture  of 
the  lease.  Domvile  v.  Colville,  7  Jr.  R.,  C.  L. 
68. 

The  owner  of  an  estate  granted  a  lease  of  a 
plot  of  ground  to  A.,  who  covenanted  that  he, 
his  executors,  administrators,  »or  assigns,  would 
not  during  the  term  do  on  the  premises  anything 
which  should  be  an  annoyance  to  the  neighbour- 
hood or  to  the  lessor  or  his  tenants,  or  diminish 
the  value  of  the  adjoining  property,  nor  build, 
Hor  allow  to  be  built,  on  the  ground  any  build- 
ing or  erection  without  first  submitting  the  plans 
to  the  lessor  and  obtaining  his  approval.  The 
landlord  some  years  afterwards  granted  a  lease 
of  an  adjoining  plot  to  B.,  who  entered  into  a 
similar  restrictive  covenant.  Within  twenty 
years  A.  commenced,  with  the  approval  of  the 
lessor,  to  build  upon  his  ground  so  as  to  darken 
the  windows  of  B.'s  house.  On  a  bill  by  B.  to 
restrain  A.  from  erecting  and  the  lessor  from 
approving  the  building  objected  to : — Held,  that 
B.  was  not  entitled  to  relief  either  on  the  prin- 
ciple that  the  lessor  could  not  derogate  from  his 
grant,  or  on  the  ground  that  the  restrictive 
covenants  in  A.'s  lease  enured  for  B.'s  benefit. 
Mauler  v.  Hansard^  4  Ch.  D.  718  ;  46  L.  J.,  Ch. 
505  ;  36  L.  T.  535  ;  25  W.  R.  570— C.  A. 


years,  if  R.  should  so  long  live,  contained  a  cove- 
nant that  the  lessee  should,  within  three  months 
after  notice  from  the  lessor,  produce  R.,  or  other- 
wise make  it  appear  to  the  lessor,  within  the 
time  aforesaid,  or  within  a  reasonable  time  if  R. 
should  be  in  foreign  parts,  by  a  good  and  suffi- 
cient certificate,  that  he  was  living.  Proviso  for 
re-entry  on  de^ult.  R.  went  to  Brazil.  The 
lessee,  being  called  on  under  the  covenant,  pro- 
duced an  affidavit,  sworn  in  October,  1834, 
stating  that  the  deponent  had  seen  R.  in  Brazil 
in  1831,  and  had  often  heard  of  him  from  that 
time  till  January,  1834,  as  residing  at  a  place  in 
Brazil  thirty  miles  from  that  in  which  the 
deponent  lived  during  the  same  period,  and  that 
the  deponent  was  convinced  that  R.  was  alive 
and  well  in  January,  1834,  when  deponent  left 
Brazil : — Held,  that  the  fact  subsequent  to  1831 
could  not  be  properly  certified  by  hearsay  evi- 
dence ;  and  that  the  statement  of  occurrences  in 
1831,  from  which  R.  might  be  presumed  alive  in 
1834,  was  not  equivalent  to  such  certificate  as 
the  covenant  required,  that  R.  was  then  alive  ; 
and,  therefore,  that  the  affidavit  was  not  a  suffi- 
cient certificate,  and  a  forfeiture  was  incurred. 
Handle  v.  Lory^  6  A.  &  E.  218. 


To  completo  Cottages.] — E.,  a  tenant  of 


leasehold  premises,  underlet  a  portion  of  them  to 
B.  for  a  term  of  years,  reservmg  a  few  months' 
reversion.  B.  covenanted  to  complete  some 
cottages  on  the  premises  by  the  25th  of  June. 
By  an  indenture  made  on  the  30th  of  July  follow- 
ing, which  recited  that  E.  had  entered  into 
agreements  and  underleases  affecting  the  pre- 
mises, the  particulars  of  which  were  known  to  I., 
it  was  witnessed  that  "E.  did  bargain,  sell, 
assign,  transfer,  and  set  over  the  promises,  with 
their  appurtenances,  and  all  estate,  right,  title, 
and  interest  of  E.  into  or  out  of  the  premises, 
and  every  part  thereof,  to  I.,  to  have  and  to  hold 
the  premises  and  every  part  thereof  for  the 
residue  of  the  term  of  years  granted  by  the  in- 
denture of  lease  under  which  E.  held,  and  all 
other  the  estate  and  interest  of  E.  therein  or 
thereout,  subject  nevertheless  to  the  agreements 
and  underleases  hereinbefore  referred  to."  B. 
did  not  build  the  cottages  by  the  25th  of  June. 
It  did  not  appear  whether  B.  knew  of  the  fact  or 
elected  to  treat  the  default  as  a  breach  of  cove- 
nant and  a  forfeiture  of  the  lease  : — Held,  that 
assuming  the  non-completion  of  the  cottages  was 
a  breach  of  covenant,  and  gave  E.  a  right  of  re- 
entry before  the  assignment  to  I.,  and  that  the 
8  &  9  Vict.  c.  106,  s.  5,  enabled  E.  to  assign  the 
right  of  entry  for  condition  broken,  yet  that  the 
language  of  the  indenture  was  not  sufficient  to 
transfer  that  right  to  I.,  so  as  to  enable  him  to 
take  advantage  of  the  forfeiture.    Hunt  v.  Rem^ 
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poor-law  commisfiionerB  incorporated  parish  C. 
in  a  union,  and  ordered  all  the  panpeis  to  be  re- 
moved to  the  union  workhouse,  after  which  no 
paupers  w^e  received  into  the  poor-house  of  C. 
but  persons  requiring  only  outdoor  reliefi  and 
the  parish  officers  issued  a  notice  proposing  to 
let  part  of  the  house  and  the  lana  : — Helc^  no 
forfeiture  under  the  fiist  proviso.  Dae  d.  Grant- 
ley  (^Lord^  V.  Butclter,  6  Q.  B.  115. 


nofU  (in  error),  9  Ex.  635;  23  L.  J,,  Ex.  135 ; 
18  Jur.  335— Ex.  Ch. 


Hot  te  permit  Auction  to  be  Held  on 


Premises.] — At  the  trial  of  an  ejectment  for 
breach  of  a  covenant  contained  in  a  lease  where- 
by the  lessee  covenanted  for  himself  and  assigns 
not  to  permit  any  sale  by  public  auction  to  take 
place  on  the  demised  premises  without  the  con- 
sent in  writing  of  the  lessor,  it  was  proved  that 
the  lessee,  after  mortgaging  the  premises  exe- 
cuted an  assignment  of  his  goods  and  chattels, 
and  that  the  trustees,  under  this  assignment,  sold 
the  goods  by  auction  upon  the  premises.  The 
judge  having  directed  a  nonsuit  on  the  ground 
that  the  plaintiff  was  not  called  to  prove  that 
there  was  no  assent  to  the  sale,  and  that  there 
was  no  evidence  that  the  lessee  knew  of  or  per- 
mitted the  sale : — Held,  that  the  nonsuit  was 
right.  Toleinan  v.  Partbttry,  5  L.  R.,  Q.  B.  288  ; 
39  L.  J.,  Q.  B.  136  ;  22  L.  T.  33  ;  18  W.  R.  579 
—Ex.  Ch. 


Vegatiye  Coyenant.]— A  lease  contained 


a  covenant  by  the  lessee  not  to  carry  on  any 
trade  upon  the  premises  other  than  that  of  a 
wine  and  spirit  merchant,  and  not  to  assign  or 
underlease  the  premises  without  the  consent 
in  writing  of  the  lessor.  There  was  a  proviso 
for  re-entry  if  the  lessee  should  not  well  and 
truly  perform  and  keep  all  and  singular  the 
covenants,  conditions  and  agreements  therein- 
before contained  to  be  observed,  performed  and 
kept : — Held,  that  the  words  of  the  proviso  for 
re-entry  were  wide  enough  to  cover  a  breach  of 
the  negative  covenants.  Timms  v.  Baker,  49 
L.  T.  106. 

A  proviso  for  re-entry,  "or  if  the  lessee  shall 
make  default  in  the  pc^ormance  of  any  other 
covenants,  which  on  his  part  are  or  ought  to  be 
observed,  performed  or  kept,"  would  apply  to  and 
forbid  the  breach  of  a  negative  as  well  as  a 
positive  covenant.  Croft  t.  Lvmley,  6  H.  L. 
Cas.  672 ;  27  L.  J.,  Q.  B.  321  ;  4  Jur.,  N.  S. 
903.     ' 


Land  Bemiied  under  Gilbert's  Act.  J — ^Land 


was  demised  for  1,000  years  by  indenture,  in 
1793,  to  A.  &  B.,  the  latter  described  as  visitor 
and  guardian  of  the  poor  of  the  parish  of  C, 
their  successors  and  assigns,  under  22  Geo.  3,  c.  83 
(Gilbert's  Act),  for  the  purpose  of  erecting  a 
poor-house  theroon,  and  occupying  and  cultivat- 
ing the  same  for  the  use  and  benefit  of  such 
poor-house  and  of  the  poor  of  C,  and  such  other 
parishes  as  should  be  united  therewith  for  the 
purposes  of  the  act.  Proviso  for  re-entry,  if  C. 
and  all  the  other  parishes  which  should  or  might 
at  any  time  be  so  united,  should  of  themselves 
discontinue  to  adopt  the  provisions  of  the  statute. 
Further  proviso,  that,  if  during  this  demise,  the 
legislature  should  repeal  Gill^rt's  Act,  so  that 
the  poor  of  the  several  parishes  should  no  longer 
be  permitted  to  remain  under  the  care  of  the 
visitor  and  guardians  of  such  parishes,  it  should 
be  lawful  for  the  visitor  and  guardians,  their 
successors  and  assigns,  yielding  up  the  land,  to 
pull  down  the  poor-house,  and  carry  away  the 
materials.  The  house  was  built,  and  G.  and 
other  parishes  adopted  the  provisions  of  the  act, 
and  C.  continued  to  follow  them  till  the  making 
of  the  after-mentioned  order ;  but  the  other 
parishes  seceded  from  the  union.    In  1836  the 


Beference  to  Act   of  Parliament — ^Act 

altered  by  second  Act.] — ^A  proviso  for  re-entiy 
was  contained  in  a  lease  granted  in  pursuance  A 
and  referring  to  a  private  act  of  parliament.  The 
proviso  for  re-entry  in  the  act  was  subsequently 
altered  by  another  act : — Held,  that  the  lessor 
could  not  afterwards  enter  by  virtue  of  the  pro- 
viso in  the  lease,  on  account  of  the  subsequent 
act.  Doe  d.  Bytvater  v.  Brandling^  7  B.  &  C. 
643  ;  1  M.  &  R.  600. 

In  the  Event  of  Execution,  Bankraptcj 

or  Iniolyeney.] — ^A  proviso  for  re-entry  in  case 
the  tenant  shall  commit  an  act  of  bankruptcy 
whereon  a  commission  shall  issue,  is  good  in  law. 
Roe  d.  Hunter  v.  Gallier»,  2  T.  R.  133  ;  S,  P., 
Church  V.  Browne,  15  Ves.  268. 

A  lease  contained  a  clause  of  re-entry  in  case 
the  term  of  years  thereby  granted  should  be  ex- 
tended or  taken  in  execution  ;  and  before  the 
end  of  the  term  the  sheriff  entered  the  premises 
under  a  writ  of  extent  against  the  lessee  at  the 
suit  of  the  crown,  held  an  inquisition,  and  seized 
the  lessee's  interests  into  the  king's  hands : — 
Held,  that  this  proceeding  was  a  taking  in  execu- 
tion within  the  latter  clause  of  the  condition, 
and  that  the  term  was  determined  and  forfeited 
to  the  lessor.  Bex  v.  Topping,  M*Clel.  &  Y.  544. 
And  see  Bavis  v.  Jsh/ton,  4  M.  &  P.  820 ;  7  Ring.  154. 

Lease  for  twenty-one  years  to  A.,  his  executors, 
administrators,  and  assigns.  Proviso,  that  if  A.,  his 
executors,  administrators,  and  assigns,  should  be- 
come bankrupt  or  insolvent,  or  suffer  any  judgment 
to  be  entered  against  him  by  confession  or  other- 
wise, orsuff er  any  extent,  process,  or  proceedings  to 
be  had  or  taken  against  him,  whereby  any  reason- 
able probability  might  arise  of  the  estate  being 
extended,  &c.,  the  estate  should  determine,  and 
the  lessor  have  power  to  re-enter.  A.  died  during 
the  term,  and  by  lus  will  devised  the  premises  to 
his  executors  on  certain  trusts.  The  surviving 
executor  having  become  bankrupt : — Held,  that 
the  lessor's  right  of  re-entering  thereupon  ac» 
crued.  Boe  d.  Bridgman  v.  David,  1  C.,  M.  &  B. 
405  ;  5  Tyr.  125  ;  8.  C,  nom.  Doe  d.  WUliatiu  v. 
Davn,  6  C.  &  P.  614. 

The  following  proviso  for  re-entry,  "that  if 
the  lessee,  his  executors,  administrators  or  assigns 
shall,  either  by  their  or  his  own  act  or  acts,  or  by 
bankruptcy,  insolvency,  writ  of  extent  or  of 
execution,  by  fieri  facias  or  other  act  of  law  or 
by  any  other  means,  whereby,  either  voluntarily 
or  without  his  or  their  consent,  whereunder  the 
premises  demised,  or  any  part  thereof,  would,  in 
case  that  proviso  did  not  exist,  be  liable  to  be 
seized  by  the  sheriff  or  any  other  person,  or  in: 
case  the  lessee,  his  executors,  administrators  or 
assigns  shall  at  any  time  make  breach  or  de&ult 
in  performance  of  the  covenants  or  any  of  them, 
on  nis  or  their  parts  contained,"  then  the  lease 
was  to  be  void,  and  the  lessor  to  re-enter,  is 
insensible  and  void.  Doe  d.  Wyndham  v.  Carew^ 
2  Q.  B.  317  ;  1  G.  &  D.  640  ;  6  Jur.  457. 
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A  lessee,  who  covenanted  not  to  assign  the 
demised  premises  without  the  consent  in  writing 
of  the  lessor,  executed  a  deed,  under  s.  192  of 
the  24  &  25  Vict.  c.  134,  whereby  he  assigned  all 
his  property  to  trustees  for  the  benefit  of  his 
creditors : — Held,  that  the  assignment  was  a  for- 
feiture  of  the  lease.  Holland  v,  Cole^  1  H.  &  C. 
67  ;  31  L.  J.,  Ex.  481 ;  8  Jur.,  N.  S.  1066 ;  6 
L.  T.  503  ;  10  W.  R.  563. 

A  lease  for  years  contained  a  proviso  for  re- 
entry in  case  the  lessee  should,  at  any  time 
daring  the  term,  commit  any  act  of  bankruptcy 
whereupon  a  commission  or  fiat  in  bankruptcy 
should  issue  against  him,  and  under  which  he 
should  be  duly  found  and  declared  a  bankrupt. 
The  lessee  being  a  trader,  committed  an  act  of 
bankruptcy,  on  which  a  fiat  issued  against  him, 
and  he  was  found  and  declared  a  bankrupt ;  but 
the  petitioning  creditor's  debt,  on  which  the  fiat 
was  founded,  was  proved  by  A.  and  B.  as  partners, 
whereas  it  was  due  to  A.,  B.,  and  C,  as  partners  : 
— Held,  that  the  lessee  was  not  duly  found  and 
declared  a  bankrupt  within  the  meaning  of  the 
proviso.  Doe  d.  Lloyd  v.  Ingleby,  15  M.  &  W. 
465. 

An  incorporated  company  demised  premises 
by  a  lease  containing  a  clause  that,  if  the  lessee 
should  become  bankrupt,  or  become  or  be  insol- 
vent in  his  circumstances,  the  lease  should  be 
void  at  the  election  of  the  directors  of  the  com- 
pany ;  the  lessee  having  presented  to  the  Court 
of  Bankruptcy  a  petition  for  arrangement : — 
Held,  in  an  action  for  recovery  of  possession  : 
first,  that  there  was  a  forfeiture  of  the  lease ; 
and,  secondly,  that  the  bringing  of  the  action 
was  an  election  to  avoid  the  lease.  Kilkenny 
Oas  Company  v.  Somerville,  2  Ir.  L.  R.  192. 

Be-Entry  optional  at  Election  of  Letfor.] — 
A  proviso  in  a  lease,  after  stating  that  in  certain 
events  the  term  should  cease,  determine,  and  be 
utterly  void,  continued,  "  and  it  shall  be  lawful 
to  and  for  (the  landlord)  to  re-enter;"  this 
gives  the  landlord  a  right  to  enter  or  not,  at  his 
election.  Arfisby  v.  Woodward,  6  B.  &  C.  619  ; 
9  D.  &  R.  636. 

A  proviso  in  an  agreement  of  demise  that  the 
tenant  should  within  a  certain  time  erect  a  shop- 
front,  and  that,  if  he  did  not  do  so,  it  should  be 
lawful  for  the  landlord  or  his  agents  to  retake 
possession  of  the  premises,  and  the  agreement 
should  be'  null  and  void,  makes  it  a  lease  void- 
able only  at  the  election  of  the  lessor.  Doe  d. 
Nash  v.  Birch,  1  M.  &  W.  402. 

Where  there  is  a  proviso  in  a  lease,  that,  on 
non-payment  of  rent,  the  term  shall  cease,  the 
lessor,  and  not  the  lessee,  has  the  option  of  de- 
termining the  lease  upon  a  breach  made.  Reid  v. 
Parsons,  2  Chit.  247.  And  see  Doe  d.  Green  v. 
Baker,  2  Moore,  189  ;  8  Taunt.  241. 

When  in  a  lease  it  is  provided,  that,  in  case  of 
non-performance  of  the  covenants,  the  lessor 
may  re-enter  and  have  the  premises  again,  *'  as 
if  the  lease  had  never  been  made  :" — Held,  that 
the  effect  of  the  proviso  was  not  to  render  the 
lease  void  ab  initio  upon  re-entry,  but  only  to 
avoid  it  from  the  period  of  re-entry.  Harts- 
hor7w  V.  WaUo7i,  4  Bing.  N.  C.  178  ;  5  Scott, 
506  ;  6  D.  P.  C.  404  ;  1  Am.  16  ;  2  Jur.  165. 

Wliere  a  lease  of  coal  mines  reserved  a  royalty 
rent  for  every  ton  of  coal  raised,  and  contained 
a  proviso  that  the  lease  should  be  void  altogether 
if  the  tenant  should  cease  working  at  any  time 
within  two  years,  but  after  the  working  had 


ceased  more  than  two  years  the  lessor  received 
rent : — Held,  that  a  tenancy  from  year  to  year 
was  not  thereby  created,  as  the  lease  was  not 
absolutely  void  by  the  lessee's  ceasing  to  work, 
but  voidable  only  at  the  option  of  the  lessor,  and 
that  he  might  avoid  the  lease  upon  any  cessation 
to  work  commencing  two  years  before  the  day  of 
the  demise  in  the  ejectment.  Doe  d.  Bryan  v. 
Bancks,  4  B.  &  A.  401  ;  Gow,  220.  And  see  Doe 
d.  Boscawen  v.  Bliss,  4  Taunt.  735. 

A  proviso  in  a  lease  for  years  (whereby  the 
rent  is  payable  on  a  day  certain  at  the  mansion- 
house  of  the  lessor),  that  if  the  rent  shall  be  un- 
paid for  forty  days  after  the  day  whereon  it  is  re- 
served (although  not  demanded)  the  lease  shall  • 
be  void,  does  not  make  the  l&^se  voidable  by  the 
lessee,  by  reason  of  his  having  overstayed  the 
forty  days  allowed  for  payment.  Bede  v.  Ihrr, 
6  M.  &  B.  121. 

-A  clause  in  a  lease  declaring  that  it  shall  be 
void  upon  a  breach  of  conditions  by  the  lessee, 
must  be  held  to  mean  that  it  is  voidable  only  at 
the  option  of  the  lessor,  even  if  the  condition 
was  imposed  by  statute.  Davenport  v.  Beff,,  2 
App.  Cas.  115  ;  47  L.  J.,  P.  C.  8  ;  37  L.  T.  727. 

Semble,  a  forfeiture  for  non-performance  of 
covenants  does  not  apply  to  breaches  of  negative 
covenants.  Beans  v.  Davis,  10  Ch.  D.  747  ;  48 
L.  J.,  Ch.  223  ;  39  L.  T.  391  ;  27  W.  R.  285. 

Belief  against  Statutory  Proyifionf.] — By  44 
&  45  Vict.  c.  41,  s.  14,  various  important  provi- 
sions  are  enacted  to  protect  tena/nts. 

For  Von-Bepair.] — When  a  notice  to  re- 


pair has  been  given,  and  the  lessee  makes  an 
offer  to  sell  his  interest  in  the  premises,  and  a 
negotiation  takes  place  on  that  offer,  the  effect 
of  that  offer  and  the  negotiation  is  to  suspend 
the  notice  till  the  negotiation  has  been  termi- 
nated, from  which  event  alone  the  date  of  the 
notice  can  properly  be  calculated.  Equity  will 
relieve  against  an  ejectment  founded  on  the 
original  notice.  Hughes  v.  Metropolitan  Rail' 
way  Company,  2  App.  Cas.  439  ;  46  L.  J.,  C.  P. 
583  ;  36  L.  T.  932  ;  25  W.  R.  680.  Affirming  the 
judgment  of  the  Court  of  Appeal,  which  had 
reversed  the  judgment  of  the  Common  Pleas 
Division,  1  C.  P.  D.  120  ;  45  L.  J.,  C.  P.  678  ;  35 
L.  T.  87  ;  24  W.  R.  662. 

A  notice  to  repair,  within  six  months,  housea 
held  on  lease  by  the  Metropolitan  Railway  Com- 
pany, was  given  on  the  22nd  of  October,  1874, 
to  expire  on  the  22nd  of  April,  1875.  It  was 
answered  by  a  letter  of  the  28th  of  November, 
suggesting  that  the  lessors  might  like  to  pur- 
chase the  premises.  The  lessors'  solicitors,  by 
letter  of  the  1st  of  December,  asked  the  price 
demanded,  and  were  told,  by  letter  on  the  30th 
of  December,  that  it  was  3,000Z.  The  lessors^ 
solicitors,  on  the  31st  of  December,  1874,  wrote 
to  say  that,  considering  the  condition  of  the 
premises,  **the  price  is  out  of  all  reason.  We 
must  therefore  request  you  to  reconsider  the 
question  of  price,  having  regard  to  the  previous 
observations,  and  to  the  fact  that  the  company 
has  already  been  served  with  notice  to  put  the 
premises  in  repair,  and  we  shall  be  glad  to  re- 
ceive in  due  course  a  modified  proposal  from 
you."  No  further  communication  on  this  sub- 
ject took  place  till  the  19th  of  April,  1875,  when 
the  agent  for  the  company  wrote  to  say  that  as 
*'  the  negotiations  had  not  resulted  in  a  sale," 
the  company  would  take  in  hand  the  repairs. 
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poor-law  commifisioners  incorporated  parish  C. 
in  a  union,  and  ordered  all  the  paupers  to  be  re- 
moved to  the  nnion  workhouse,  after  which  no 
paupers  wqre  received  into  the  poor-hoase  of  C. 
but  persons  requiring  only  outdoor  relief,  and 
the  parish  officers  issued  a  notice  proposing  to 
let  part  of  the  house  and  the  land  : — ^Held^  no 
forfeiture  under  the  first  proviso.  Doe  d.  Grants 
ley  (LorcT)  v.  Butcher,  6  Q.  B.  116. 


nant  (in  error'),  9  Ex.  635 ;  23  L.  J.,  Ex.  133  ; 
18  Jur.  335— Ex.  Ch. 


Vot  to  permit  Auotion  to  be  Held  on 


Premises.] — At  the  trial  of  an  ejectment  for 
breach  of  a  covenant  contained  in  a  lease  where- 
by the  lessee  covenanted  for  himself  and  assigns 
not  to  permit  any  sale  by  public  auction  to  take 
place  on  the  demised  premises  without  the  con- 
sent in  writing  of  the  lessor,  it  was  proved  that 
the  lessee,  after  mortgaging  the  premises  exe- 
cuted an  assignment  of  his  goods  and  chattels, 
and  that  the  trustees,  under  this  assignment,  sold 
the  goods  by  auction  upon  the  premises.  The 
judge  having  directed  a  nonsuit  on  the  ground 
that  the  plaintiff  was  not  called  to  prove  that 
there  was  no  assent  to  the  sale,  and  that  there 
was  no  evidence  that  the  lessee  knew  of  or  per- 
mitted the  sale : — Held,  that  the  nonsuit  was 
right.  Iktleman  v.  PoHhury,  5  L.  B.,  Q.  B.  288  ; 
39  L.  J.,  Q.  B,  136  ;  22  L.  T.  33  ;  18  W.  R.  579 
—Ex.  Ch. 


ITegatlvo  Ckiyenant]— A  lease  contained 


a  covenant  by  the  lessee  not  to  carry  on  any 
trade  upon  the  premises  other  than  that  of  a 
wine  and  spirit  merchant,  and  not  to  assign  or 
underlease  the  premises  without  the  consent 
in  writing  of  the  lessor.  There  was  a  proviso 
for  re-entry  if  the  lessee  should  not  well  and 
truly  perform  and  keep  all  and  singular  the 
covenants,  conditions  and  agreements  therein- 
before contained  to  be  observed,  performed  and 
kept : — Held,  that  the  words  of  the  proviso  for 
re-entry  were  wide  enough  to  cover  a  breach  of 
the  negative  covenants.  Timm9  v.  Baker,  49 
L.  T.  106. 

A  proviso  for  re-entry,  "  or  if  the  lessee  shall 
make  default  in  the  performance  of  any  other 
covenants,  which  on  his  part  are  or  ought  to  be 
observed,  performed  or  kept,"  would  apply  to  and 
forbid  the  breach  of  a  negative  as  well  as  a 
positive  covenant.  Croft  v.  Lumley,  6  H.  L. 
Cas.  672 ;  27  L.  J.,  Q.  B.  321  ;  4  Jur.,  N.  S. 
903.     ' 


■  Land  DemiMd  under  CHlbort's  Aet  J— Land 


was  demised  for  1,000  years  by  indenture,  in 
1793,  to  A.  &  B.,  the  latter  described  as  visitor 
and  guardian  of  the  poor  of  the  parish  of  C, 
their  successors  and  assigns,  under  22  Geo.  3,  c.  83 
(Gilbert*s  Act),  for  the  purpose  of  erecting  a 
poor-house  thereon,  and  occupying  and  cultivat- 
ing the  same  for  the  use  and  benefit  of  such 
poor-house  and  of  the  poor  of  C,  and  such  other 
parishes  as  should  be  united  therewith  for  the 
purposes  of  the  act.  Proviso  f <w  re-entry,  if  C. 
and  all  the  other  parishes  which  should  or  might 
at  any  time  be  so  united,  should  of  themselves 
discontinue  to  adopt  the  provisions  of  the  statute. 
Further  proviso,  that,  if  during  this  demise,  the 
legislature  should  repeal  Gill^rt*s  Act,  so  that 
the  poor  of  the  several  parishes  should  no  longer 
be  permitted  to  remain  under  the  care  of  Uie 
visitor  and  guardians  of  such  parishes,  it  should 
be  lawful  for  the  visitor  and  guardians,  their 
successors  and  assigns,  yielding  up  the  land,  to 
pull  down  the  poor-house,  and  carry  away  the 
materials.  The  house  was  built,  and  C.  and 
other  parishes  adopted  the  provisions  of  the  act, 
and  C.  continued  to  follow  them  till  the  making 
of  the  after-mentioned  order ;  but  the  other 
parishes  seceded  from  the  union.    In  1836  the 


Befsreneo  to  Act    of  Parliament — Aot 

altered  by  second  Aet.] — A  proviso  for  re-entry 
was  contained  in  a  lease  granted  in  pursuance  of 
and  referring  to  a  private  act  of  parliament.  The 
proviso  for  re-enti^^  in  the  act  was  subsequently 
altered  by  another  act : — Held,  that  the  lessor 
could  not  afterwards  enter  by  virtue  of  the  pro- 
viso in  the  lease,  on  account  of  the  subsequent 
act.  Doe  d.  Byvoater  v.  Brandling,  7  B.  &  C. 
643  :  1  M.  &  B.  600. 


In  the  Event  of  Execution,  Bankraptey 


or  Insolveney.] — ^A  proviso  for  re-entry  in  case 
the  tenant  shall  commit  an  act  of  bankruptcy 
whereon  a  commission  shall  issue,  is  good  in  law. 
Roe  d.  Hunter  v.  GaUiert,  2  T.  R.  133  ;  S,  P^ 
Church  V.  Browne,  15  Ves.  268. 

A  lease  contained  a  clause  of  re-entry  in  case 
the  term  of  years  thereby  granted  should  be  ex- 
tended or  taken  in  execution  ;  and  before  the 
end  of  the  term  the  sheriff  entered  the  premises 
under  a  writ  of  extent  against  the  lessee  at  the 
suit  of  the  crown,  held  an  inquisition,  and  seized 
the  lessee^s  interests  into  the  king*s  hands : — 
Held,  that  this  proceeding  was  a  ta]dng  in  execu- 
tion within  the  latter  clause  of  the  condition, 
and  that  the  term  was  determined  and  forfeited 
to  the  lessor.  Rrx  v.  Topping,  M'Clel.  &  T.  544. 
And8eeI>aHtv.^^<m,4M.&P.820;  7Bing.l54. 

Lease  for  twenty-one  years  to  A.,  his  executors, 
administrators,  and  assigns.  Proviso,  that  if  A.,  his 
executors,  administrators,  and  assigns,  should  be- 
come bankrupt  or  insolvent,  orsuffer  any  judgment 
to  be  entered  against  him  by  confession  or  other- 
wise, orsufEer  any  extent,  process,  or  proceedings  to 
be  had  or  taken  against  lum,  whereby  any  reason- 
able probability  might  arise  of  the  estate  being 
extended,  &c.,  the  estate  should  determine,  and 
the  lessor  have  power  to  re-enter.  A.  died  during 
the  term,  and  by  Iv^will  devised  the  premises  to 
his  executors  on  certain  trustSL  The  surviving^ 
executor  having  become  bankrupt : — Held,  that 
the  lessor^s  right  of  re-entering  thereupon  ac- 
crued. Doe  d.  Bridgman  v.  Darid,  1  C,  M.  &  R. 
405  ;  5  Tyr.  125  ;  8.  C^  nom.  Doe  d.  William*  v. 
Dari9,  6  C.  &  P.  614. 

The  following  proviso  for  re-entry,  "that  if 
the  lessee,  his  executors,  administrators  or  assigns 
shall,  either  by  their  or  his  own  act  or  acts,  or  by 
bankruptcy,  insolvency,  writ  of  extent  or  oil 
execution,  by  fieri  facias  or  other  act  of  law  or 
by  any  other  means,  whereby,  either  voluntarily 
or  without  his  or  their  consent,  whereunder  the 
premises  demised,  or  any  part  thereof,  would,  in 
case  that  proviso  did  not  exist,  be  liable  to  be 
seized  by  the  sheriff  or  any  other  person,  or  in 
case  the  lessee,  his  executors,  administrators  or 
assigns  shall  at  any  time  make  breach  or  default 
in  performance  of  the  covenants  or  any  of  them, 
on  nis  or  their  parts  contained,**  then  the  lease 
was  to  be  vend,  and  the  lessor  to  re-enter,  is 
insensible  and  void.  Doe  d.  Wyndkam  v.  Carcw, 
2  Q.  B.  317  ;  1  G.  &  D.  640  ;  6  Jur.  457. 
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A  lessee,  who  covenanted  not  to  assign  the 
demised  premises  without  the  consent  in  writing 
of  the  lessor,  executed  a  deed,  under  s.  192  of 
the  24  &  25  Vict.  c.  134,  whereby  he  assigned  all 
his  property  to  trustees  for  the  benefit  of  his 
creditors  : — Held,  that  the  assignment  was  a  for- 
feiture of  the  lease.  Holland  v.  Cole,  1  H.  &  C. 
67  ;  31  L.  J.,  Ex.  481 ;  8  Jur.,  N.  S.  1066 ;  6 
L.  T.  503  ;  10  W.  R.  563. 

A  lease  for  years  contained  a  proviso  for  re- 
entry in  case  the  lessee  should,  at  any  time 
during  the  term,  commit  any  act  of  banlunptcy 
whereupon  a  commission  or  fiat  in  bankruptcy 
should  issue  against  him,  and  under  which  he 
should  be  duly  found  and  declared  a  bankrupt. 
The  lessee  being  a  trader,  committed  an  act  of 
bankruptcy,  on  which  a  fiat  issued  against  him, 
and  he  was  found  and  declared  a  bankrupt ;  but 
the  petitioning  creditor's  debt,  on  which  the  fiat 
was  founded,  was  proved  by  A.  and  B.  as  partners, 
whereas  it  was  due  to  A.,  B.,  and  C,  as  partners  : 
— Held,  that  the  lessee  was  not  duly  found  and 
declared  a  bankrupt  within  the  meaning  of  the 
proviso.  Doe  d.  Lloyd  v,  Inglehy^  15  M.  &  W. 
465. 

An  incorporated  company  demised  pl'emises 
by  a  lease  containing  a  clause  that,  if  the  lessee 
should  become  bankrupt,  or  become  or  be  insol- 
vent in  his  circumstances,  the  lease  should  be 
void  at  the  election  of  the  directors  of  the  com- 
pany ;  the  lessee  having  presented  to  the  Court 
of  Bankruptcy  a  petition  for  arrangement : — 
Held,  in  an  action  for  recovery  of  possession  : 
first,  that  there  was  a  forfeiture  of  the  lease ; 
and,  secondly,  that  the  bringing  of  the  action 
was  an  election  to  avoid  the  lease.  Kilkenny 
Oa%  Company  v,  Somerviiley  2  Ir.  L.  R.  192. 

Be-Entry  optional  at  Election  of  Lesfor.] — 

A  proviso  in  a  lease,  after  stating  that  in  certain 
events  the  term  should  cease,  determine,  and  be 
utterly  void,  continued,  "  and  it  shaU  be  lawful 
to  and  for  (the  landlord)  to  re-enter;"  this 
gives  the  landlord  a  right  to  enter  or  not,  at  his 
election.  Amshy  v.  Woodward,  6  B.  &  C.  519  ; 
9  D.  &  R.  636. 

A  proviso  in  an  agreement  of  demise  that  the 
tenant  should  within  a  certain  time  erect  a  shop- 
front,  and  that,  if  he  did  not  do  so,  it  should  be 
lawful  for  the  landlord  or  his  agents  to  retake 
possession  of  the  premises,  and  the  agreement 
should  be'  null  and  void,  makes  it  a  lease  void- 
able only  at  the  election  of  the  lessor.  Doe  d. 
^agh  v.  JSirch,  1  M.  &  W.  402. 

Where  there  is  a  proviso  in  a  lease,  that,  on 
non-payment  of  rent,  the  term  shall  cease,  the 
lessor,  and  not  the  lessee,  has  the  option  of  de- 
termining the  lease  upon  a  breach  made.  Reid  v. 
Parsons f  2  Chit.  247.  And  see  Doe  d.  Green  v. 
Baker,  2  Moore,  189  ;  8  Taunt.  241. 

When  in  a  lease  it  is  provided,  that,  in  case  of 
non-performance  of  the  covenants,  the  lessor 
may  re-enter  and  have  the  premises  again,  *'  as 
if  the  lease  had  never  been  made  :" — Held,  that 
the  effect  of  the  proviso  was  not  to  render  the 
lease  void  ab  initio  upon  re-entry,  but  only  to 
avoid  it  from  the  period  of  re-entry.  Harts- 
horns V.  Watson,  4  Bing.  N.  C.  178  ;  5  Scott, 
606  ;  6  D.  P.  C.  404  ;  1  Arn.  15  ;  2  Jur.  155. 

Where  a  lease  of  coal  mines  reserved  a  royalty 
rent  for  every  ton  of  coal  raised,  and  contained 
a  proviso  that  the  lease  should  be  void  altogether 
if  the  tenant  should  cease  working  at  any  time 
within  two  years,  but  after  the  working  had 


ceased  more  than  two  years  the  lessor  received 
rent : — Held,  that  a  tenancy  from  year  to  year 
was  not  thereby  created,  as  the  lease  was  not  . 
absolutely  void  by  the  lessee's  ceasing  to  work, 
but  voidable  only  at  the  option  of  the  lessor,  and 
that  he  might  avoid  the  lease  upon  any  cessation 
to  work  commencing  two  years  before  the  day  of 
the  demise  in  the  ejectment.  Doe  d.  Bryan  v. 
Baneks,  4  B.  &  A.  401  ;  Gow,  220.  And  see  Doe 
d.  Boseawen  v.  Bliss,  4  Taunt.  735. 

A  proviso  in  a  lease  for  years  (whereby  the 
rent  is  payable  on  a  day  certain  at  the  mansion- 
house  of  the  lessor),  that  if  the  rent  shall  be  un- 
paid for  forty  days  after  the  day  whereon  it  is  re- 
served (although  not  demanded)  the  lease  shall 
be  void,  does  not  make  the  l^ise  voidable  by  the 
lessee,  by  reason  of  his  having  overstayed  the 
forty  days  allowed  for  payment.  Rede  v.  Farr, 
6  M.  &  B.  121. 

•A  clause  in  a  lease  declaring  that  it  shall  be 
void  upon  a  breach  of  conditions  by  the  lessee, 
must  be  held  to  mean  that  it  is  voidable  only  at 
the  option  of  the  lessor,  even  if  the  condition 
was  imposed  by  statute.  Davenport  v.  Reg.,  2 
App.  Cas.  115  ;  47  L.  J.,  P.  C.  8  ;  37  L.  T.  727. 

Semble,  a  forfeiture  for  non-performance  of 
covenants  does  not  apply  to  breaches  of  negative 
covenants.  Evans  v.  Davis,  10  Ch.  D.  747  ;  48 
L.  J.,  Ch.  223  ;  39  L.  T.  391  ;  27  W.  R.  285. 

Belief  against  Statntery  Proviaionf.] — By  44 
&  45  Vict.  c.  41,  s.  14,  various  important  provi- 
sions are  enacted  to  protect  tenants. 


For  Von-Bepair.] — ^When  a  notice  to  re- 


pair has  been  given,  and  the  lessee  makes  an 
offer  to  sell  his  interest  in  the  premises,  and  a 
negotiation  takes  place  on  that  offer,  the  effect 
of  that  offer  and  the  negotiation  is  to  suspend 
the  notice  till  the  negotiation  has  been  termi- 
nated, from  which  event  alone  the  date  of  the 
notice  can  properly  be  calculated.  Equity  will 
relieve  against  an  ejectment  founded  on  the 
original  notice.  Hughes  v.  Metropolitan  Rail' 
way  Company,  2  App.  Cas.  439  ;  46  L.  J.,  C.  P. 
583  ;  36  L.  T.  932  ;  25  W.  B.  680.  Affirming  the 
judgment  of  the  Court  of  Appeal,  which  had 
reversed  the  judgment  of  the  Common  Pleas 
Division,  1  C.  P.  D.  120  ;  45  L.  J.,  C.  P.  578  ;  35 
L.  T.  87  ;  24  W.  R.  652. 

A  notice  to  repair,  within  six  months,  houses 
held  on  lease  by  the  Metropolitan  Railway  Com- 
pany, was  given  on  the  22nd  of  October,  1874, 
to  expire  on  the  22nd  of  April,  1875.  It  was 
answered  by  a  letter  of  the  28th  of  November, 
suggesting  that  the  lessors  might  like  to  pur- 
chase the  premises.  The  lessors'  solicitors,  by 
letter  of  the  1st  of  December,  asked  the  price 
demanded,  and  were  told,  by  letter  on  the  30th 
of  December,  that  it  was  3,000Z.  The  lessors' 
solicitors,  on  the  31st  of  December,  1874,  wrote 
to  say  that,  considering  the  condition  of  the 
premises,  '*  the  price  is  out  of  all  reason.  We 
must  therefore  request  you  to  reconsider  the 
question  of  price,  having  regard  to  the  previous 
observations,  and  to  the  fact  that  the  company 
has  already  been  served  with  notice  to  put  the 
premises  in  repair,  and  we  shall  be  glad  to  re- 
ceive in  due  course  a  modified  proposal  from 
you."  No  further  communication  on  this  sub- 
ject took  place  till  the  19th  of  April,  1875,  when 
the  agent  for  the  company  wrote  to  say  that  as 
"  the  negotiations  had  not  resulted  in  a  sale," 
the  company  would  take  in  hand  the  repairs. 
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On  the  20th  of  April  the  solicitors  for  the  lessors 
wrote,  declaring  that  "the  negotiations"  had 
been  broken  oft  in  December  last,  and  that  there 
had  been  ample  time  since  then  to  complete  the 
repairs.  On  the  22nd  of  April  the  notice  ex- 
pired, and  on  the  28th  the  ejectment  was  served : 
— Held,  that  the  company  was  entitled  in  equity 
to  be  relieved  against  the  forfeiture,  for  that  the 
letters  at  the  end  of  November  and  at  the  be- 
ginning of  December  had  the  effect  of  suspend- 
ing the  notice,  and  that  the  suspension  did  not 
come  to  an  end  till  the  Slst  of  December,  till 
which  time  the  operation  of  the  notice  was 
waived,  so  that  no  part  of  that  time  could  be 
counted  against  the  tenant  in  a  six  months' 
notice  to  repair.    lb. 

Kon-Payment  of  Benewal  Fines — ^Appli- 
cation to  Court  for  Belief— Ck>nyeyanoing  Aet, 
1881.] — Where  the  right  of  rene\^'Bl  of  a  lease  for 
lives  renewable  for  ever  had  been  forfeited  by 
non-payment  of  renewal  fines  within  the  time  pre- 
scribed by  the  lease,  though  demanded  in  writing 
by  the  reversioners,  the  court  refused  to  grant 
relief  against  the  forfeiture  under  s.  14,  sub-s.  2, 
of  the  Conveyancing  Act,  1881,  Ruttledge  v. 
Wkelan,  10  L.  R.,  Ir.  263. 


Pending  Prooeedings — Power  of  Conrt  of 


Appeal.] — A  landlord  brought  an  action  to  recover 
the  demised  property  under  a  proviso  of  re-entry 
for  breach  of  covenant  to  insure.  The  defendant 
claimed  relief  under  statute  22  &  23  Vict.  c.  36, 
8.  4.  The  plaintiff  obtained  judgment  on  the  4th 
of  July,  1881.  On  the  4th  of  August  the  defen- 
dant appealed.  A  stay  of  proceedings  was  granted 
and  continued,  so  that  the  plaintiff  never  ob- 
tained possession.  On  the  1st  of  January,  1882, 
the  Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  came  into  .operation, 
after  which  the  appeal  came  on  to  be  heard  : — 
Held,  that  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  8.  14.  sub-s.  2,  is  not  confined  to 
breaches  taking  place  after  the  act  came  into 
operation,  but  extends  also  to  breaches  com- 
mitted before  the  act,  and  to  proceedings  pend- 
ing when  the  act  came  into  operation,  and  that  as 
the  landlord  had  not  obtain^  possession,  but  the 
action  was  still  pending,  there  was  jurisdiction  to 
grant  relief  to  tne  tenant  under  that  sub-section. 
Quilter  v.  Mapleson,  9  Q.  B.  D.  672  ;  52  L.  J., 
Q.  B.  44  ;  31  W.  R.  75— C.  A. 

Held,  also,  that  assuming  the  judgment  of  the 
court  below  to  have  been  correct  according  to 
the  law  as  it  then  stood,  the  Court  of  Appeal 
could  grant  to  the  tenant  the  relief  to  which  he 
was  entitled  according  to  the  law  as  it  stood  at 
the  hearing  of  the  appeal,  since  the  general  orders 
provide  t^t  appeals  shall  be  by  way  of  rehear- 
ing, and  give  power  to  the  Court  of  Appeal  not 
merely  to  make  any  order  which  ought  to  have 
been  made  by  the  Court  below,  but  to  make  such 
further  or  other  order  as  the  case  may  require. 
lb, 

b.  By  Dlsolaimerii 

Bepudiation  by  Tenant  of  Title  of  Landlord.] 

— In  an  action  of  ejectment  it  was  proved  that 
the  plaintiffs,  who  claimed  to  be  landlords  of 
certain  tenements,  had  given  notice  to  the  defen- 
dants, as  their  tenants,  that  the  rent  of  the  tene- 
ments would  be  raised,  and  that  the  defendants 
had  thereupon  written  a  letter,  stating  that  they 


"  disputed  the  plaintiffs'  alleged  right  to  raise  the 
rent,  but  were  willing  and  offered  to  pay  what 
was  due  in  respect  of  the  customary  rent  of  11«.  a 
year,  being  all  that  they  were  liable  to  pay  in 
respect  of  the  property : " — Held,  that  this  letter 
was  a  repudiation  of  the  relation  of  landlord  and 
tenant  and  an  assertion  of  a  right  to  hold  the 
tenements  upon  payment  of  a  customary  rent  in 
the  sense  of  a  quit  rent,  and  that  the  plaintiffs 
were  entitled  to  eject,  upon,  proving  their  title, 
without  proving  a  valid  notice  to  quit.  Vivian  v. 
Moot,  Vitmn  v.  Walker,  16  Ch.  D.  730  ;  50  L.  J., 
Ch.  331  ;  44  L.  T.  210 ;  29  W.  R.  504. 

Lands  being  held  by  G.  as  tenant  from  year  to 
year  to  D.,  who  died  in  1837,  having  devised  the 
same  to  trustees  for  a  term  of  140  years,  to  per- 
mit his  wife  E.  to  take  the  rents  and  profits 
during  her  life.  G.  paid  the  rent  to  E.,  the  widow, 
after  D.'s  death,  from  1837  to  1840,  and  on  re- 
ceiving a  notice  to  quit  from  her  in  1840,  stated 
that  he  did  not  thipk  she  would  turn  him  out  of 
possession,  as  she  had  promised  he  should  con- 
tinue on  as  tenant  from  year  to  year: — Held,  in 
ejectment  by  the  trustees  for  the  recovery  of  the 
premises,  that  this  was  sufficient  evidence  of  a 
disclaimer  by  G.  of  the  title  of  the  trustees  to 
warrant  the  juiy  in  finding  a  verdict  for  the  trus- 
tees. Doe  d.  Dav'ies  v.  ^an*, 9  M.  &  W.  48. 
'  Parish  lands  had  been  let  to  the  labouring  in- 
habitants at  a  forehand  rent  of  4#.  per  acre  ;  the 
lands  having  been  afterwards  inclosed,  the  church- 
wardens and  overseers  for  the  time  being  increased 
the  rent  to  1 2^.  per  acre,  for  the  purpose  of  raising 
a  fund  to  pay  the  expenses  of  the  inclosure.  The 
tenants  having  paid  this  increased  rent  for  many 
years,  conceiving  that  the  inclosure  expenses  had 
been  paid  off,  insisted  that  they  were  entitled  to 
hold  the  land  at  the  original  rent  of  4«.  an  acre, 
and  refused  to  pay  the  12*.  : — Held,  that  this  did 
not  amount  to  a  disclaimer  of  the  landlord's  title, 
so  as  to  enable  them  to  eject  the  tenants  without 
notice.  Hunt  v.  Allgood,  10  C.  B.,N.  S.  253  ;  30 
L.  J.,  C  P.  ol3. 

A  denial  by  parol  of  a  landlord's  title  does  not 
incur  a  forfeiture  of  a  lease  for  years.  Doe  d. 
Graves  v.  WelU,  2  P.  &  D.  396  ;  10  A.  &.  E.  427  ; 
3  Jur.  820. 

(Hving  up  PoseesBion  to  Third  Person.] — A 

termor,  after  deserting  the  demised  premises,  de- 
livered up  the  possession  of  them,  with  the  lease, 
to  a  party  who  claimed  by  a  title  adverse  to  that 
of  the  landlord,  with  intent  to  assist  him  in  set- 
ting up  that  title,  and  not  that  he  should  hold 
bon&  fide  under  the  lease  : — Held,  that  the  term 
was  forfeited  by  the  act  of  betraying  possession. 
Doe  d.  Mlerbrockv,  Flynn,  1  C,  M.  &  R,  137  ;  4 
Tyr.  619. 

A  lessee  who  had  paid  his  rent  occasionally  to  a 
trustee,  and  occasionally  to  a  cestui  que  trust, 
gave  up  possession  on  the  last  day  of  his  term, 
but  before  his  term  was  over,  to  the  person  who 
had  been  trustee,  and  not  to  the  party  then 
having  the  legal  title  : — Held,  that,  as  the  act  was 
equivocal,  it  did  not  amount  to  a  forfeiture  of 
the  term.  Ackland  v.  Lutley,  9  A.  &  K.  87  ;  1 
P.  &  D.  636. 

Paying  Bent  to  Third  Person.] — ^The  mere 
payment  by  the  tenant  to  a  third  person  of  the 
rent  reserved  by  his  lease  does  not  amount  to  a 
disclaimer  of  the  title  of  the  landlord,  so  as  to 
o{)erate  as  a  forfeiture  of  the  leaK.  Doe  d. 
Dillon  V.  Parker,  Gow,  180. 
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and  apply  them  to  certain  purposes.  After  the 
landlora's  death,  and  before  the  trosts  were  com- 
pletely executed,  and  during  the  tenancy,  the 
reversion  was  sold.  For  a  year  after  this  sale  the 
purchasers  received  the  rents,  but,  during  the 
subsequent  years,  from  Christmas,  1817,  to  Lady- 
day,  1830,  they  were  received  by  the  trustees. 
The  trusts  were  completely  executed  in  1821.  On 
March  25th,  1830,  the  lessee  came  to  the  house 
(no  one  being  therein),  gave  the  keys  to  the 
trustees,  and  departed.  The  trustees  entered, 
and  the  purchasers,  who  had  been  present  at  the 
above  proceedings,  and  had  come  to  take  posses- 
sion, entered  also,  but  were  put  back  by  the 
trustees,  and  the  latter  remained  on  the  pre- 
mises : — Held,  that  if  the  lessee's  term  had  ex- 
pired, the  reversioners*  entry  would  have  been 
good,  notwithstanding  the  entry  of  the  trustees  ; 
but  that  the  term,  under  the  lease,  did  not  expire 
till  the  end  of  March  25th,  1830.  Ackland  v, 
Lutley,9  A.  &  E.  879  ;  1  P.  &  D.  636. 


o.  Who  may  Be-Bnter. 

Bights  of  Letfor.] — ^A  lessor  who  has  demised 
his  whole  interest,  subject  to  a  right  of  re-entry 
on  breach  of  a  condition,  may  enter  on  the  con- 
dition being  broken,  though  he  has  no  reversion. 
Doe  d.  Freeman  v.  Bateman,  2  B.  &  A.  168. 

In  an  agreement  between  A.  and  B.,  not  under 
seal,  expressed  to  be  made  *'  in  consideration  of 
the  rents  and  covenants  to  be  reserved  and  con- 
tained in  the  lease  agreed  to  be  granted,"  it  was 
provided  that  as  soon  as  B.  should  have  executed 
certain  specified  repairs,  A.  would  lease  certain 
premises  to  him  for  thirty-five  years  from  a  day 
passed,  at  a  yearly  rent^  such  lease  to  contain 
certain  covenants  on  the  part  of  B.  as  to  rent 
and  other  matters,  and  also  all  other  usual  and 
proper  covenants,  and  especially  a  proviso  for 
re-entry  for  non-payment  of  rent  or  non-perform- 
ance of  covenants  ;  and  until  the  lease  should  be 
granted,  A.  should  have  the  same  powers  and  re- 
medies for  recovering  and  enforcing  payment  of 
the  rent  and  performance  of  the  covenants,  as 
fully  as  if  the  lease  had  been  actually  granted, 
the  repairs  to  be  completed  by  a  given  day. 
Then  followed  this  proviso  :  "  PJrovided  always, 
that  if  the  rent  should  be  in  arrear,  or  if  B. 
should  make  default  in  the  observance  and  per- 
formance of  the  covenants  and  conditions,  then, 
and  in  either  of  the  cases,  it  shall  be  lawful 
for  B.  to  enter  the  premises,  and  the  same  to 
have  again  and  enjoy  as  in  his  former  estate, 
and  B.  and  all  other  occupiers  thereout  to  re- 
move, and  thenceforth  these  presents  and  every- 
thing herein  contained,  shall  cease  and  be  void." 
B.  was  let  into  the  premises,  and  paid  rent. 
The  repairs  not  having  been  done  by  the  time 
agreed  on  :  —  Held,  that  A.  was  entitled  to 
re-enter.  Ilayne  v.  CummtJigs,  16  C.  B.,  N.  S. 
421  ;  10  Jur.,  N.  S.  773  ;  10  L.  T.  341. 

See  aUo  cases  ante,  ool.  1493. 

Be-Entry  on,  by  Lessor— Bights  of  8iib- 
Lessees  are  gone.] — ^When  a  lessor  re-enters  on 
a  forfeiture,  the  rights  of  underlessees  are  gone. 
Great  Western  Railway  Company  v.  Smith,  2 
Ch.  D.  235  ;  45  L.  J.,  Ch.  235  ;  34  L.  T.  267 ; 
24  W.  R.  443— C.  A. ;  S.  C,  in  H.  L. ;  3  App. 
Cas.  165 ;  47  L.  J.,  Ch.  97 ;  37  L.  T.  645  ;  26 
W.  R.  130 ;  sub  nom.  Smith  v.  Cheat  Western 
Railway  Company, 

Bo  Bight  can  exist  in  Stranger.]- B.  be- 
queathed leasehold  premises  to  trustees,  on  trust 
to  permit  and  suffer  his  wife  to  receive  the 
rents  during  her  life.  Afterwards,  the  surviving 
trustee  and  the  widow  granted  a  lease  of  the 
premises,  the  rent  to  be  paid  to  the  widow,  and 
the  lessor  to  have  a  power  of  re-entry  upon  non- 
payment of  rent :  the  lease  disclosed  the  title  of 
the  widow,  who,  after  the  death  of  the  trustee, 
entered  on  the  premises  : — Held,  that,  being  a 
stranger  to  the  legal  estate,  the  power  of  re-entry 
could  not  be  reserved  to  her,  and  that  the  lease 
operated  as  a  lease  by  the  trustee,  and  a  con- 
firmation by  the  widow.  Doe  d.  Barker  v. 
Goldsmith,  2  C.  &  J.  674  ;  2  Tyr.  710. 

Bight  of  Beyersioner.] — A  house  was  de- 
mised, habendum,  for  twenty-one  years  from 
March  25th,  1809,  paying  rent  on  certain  days, 
of  which  March  25th  was  one.  The  estate,  of 
which  the  house  formed  part,  had  been  devised 
by  the  landlord  to  trustees,  to  receive  the  rents 


Fnder  a  Power.] — Lease  by  a  mortgagee  and 
the  executrix  of  the  mortgagor,  the  mortgagee 
demised,  and  the  executrix  of  the  mortgagor  de- 
mised and  confirmed  : — Held,  that  a  re-entry 
under  a  power  reserved  for  that  purpose  "  to 
them  or  either  of  them,"  enured  to  revest  the 
former  estate,  and  to  give  the  legal  estate  to  the 
mortgagee.  Doe  d.  barney  v.  Adams,  2  Typ. 
289  ;  2  C.  &  J.  232. 

d.  Ox>eration  of  Lioenoes. 

What  is  a  Breach  of.]— The  plaintiff  demised 
premises  for  a  term  to  lessees  by  a  lease  contain- 
ing a  covenant  not  to  assign  without  lioence, 
and  a  clause  for  re-entry  on  breach  of  the  cove- 
nant. The  plaintiff  agreed  to  an  assignment  to 
W.,  and  received  rent  from  him,  but  no  formal 
assignment  was  ever  executed.  W.  also,  with 
the  consent  of  the  plaintiff,  assigned  to  trustees 
for  the  benefit  of  his  creditors,  and  the  trustees, 
without  licence,  sold  the  term  to  the  defendant. 
In  an  action  of  ejectment  against  the  defendant 
for  a  forfeiture  by  the  assignment  without  licence : 
— Held,  that  there  never  was  an  assignment  of 
the  whole  term,  and  therefore  there  could  be 
no  forfeiture,  except  for  breach  of  covenant  by 
the  original  lessees.  West  v.  Dobb,  IL.  R.,  Q.  B. 
634  ;  38  L.  J.,  Q.  B.  289  ;  20  L.  T.  737 ;  17 
W.  R.  879  ;  9  B.  &  S.  755. 

Held,  also,  that  the  parting  with  the  possession 
by  the  original  lessees  without  executing  a  trans- 
fer of  the  lease  was  no  ground  of  forfeiture, 
there  being  nothing  in  the  licence  to  assign  to 
forbid  the  lessees  from  parting  with  the  posses- 
sion until  a  complete  transfer  of  the  legal  in- 
terest had  been  executed.    lb. 

The  predecessor  in  title  of  the  plaintiff  let 
about  thirty-three  acres  of  land  to  B.,  who  cove- 
nanted that  he,  his  executors,  administrators,  or 
assigns,  or  any  of  them,  should  not  during  the 
term  demise,  let,  assign,  make  over,  or  part  with 
the  possession  of  the  lands  (except  to  the  extent 
of  three  acres  therein  described),  without  the 
licence  and  consent  in  writing  of  the  lessor,  his 
heirs  or  assigns.  There  was  a  proviso  in  the 
lease  for  re-entry  upon  breach  of  a  covenant. 
After  the  passing  of  the  22  &  23  Vict.  c.  35,  the 
lessor  gave  B.  a  licence  in  writing  to  assign, 
transfer,  and  set  over  the  premises  to  the  de- 
fendant, his  executors,  administrators,  and  as- 
signs, upon  condition  that  he  would  not  at  any 
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time  assign  or  transfer  the  premises  without  the 
consent  of  the  lessor,  his  heirs  of  assigns.  Jones 
assigned  the  three  excepted  acres  to  Edge,  for 
the  remainder  of  the  term,  and  let  the  rest  of 
the  premises  bj  the  year  to  another  defendant, 
Jones ;  this  Jones  let  the  thirty  acres  to  Edge 
by  the  year.  There  was  no  other  licence  by  the 
lessor  bat  that  mentioned  :  — Held,  that  the 
words  of  the  licence  did  not  justify  the  letting 
of  the  thirty  acres  without  a  farther  licence  ; 
and  that  this  breach  of  covenant  created  a  for- 
feiture of  the  whole  of  the  premises  let  under 
the  original  lease.    JE^yton  v.  JoneSy  21  L.  T.  789. 

BreaiHi  of— Delay  in  exereidng  Remedy.  ]— 

After  twenty  years*  user  of  demised  premises, 
converted  into  a  shop  without  licence  contrary 
to  the  covenants  contained  in  the  lease,  an  as- 
signee of  the  reversion  cannot  take  advan- 
tage of  a  condition  of  re-entry  for  such  user 
subsequently  to  the  assignment.  CHhson  v. 
Doey  or  Doeg,  2  H.  &  N.  615  ;  27  L.  J.,  Ex.  37. 

e.  Waiver. 

By  Aooeptanee  of  Bent.] — ^Where  in  a  lease  a 
power  ^  of  re-entry  for  a  breach  of  covenant  is 
reserved  to  the  lessor,  a  forfeiture  may  be  waived, 
as  the  lease  is  thereby  rendered  voidable  only. 
Doe  d.  Bryan  v.  Bancks^  4  B.  &  A.  401  ;  Gow, 
220. 

But  it  is  otherwise  where  the  lease  is  declared 
absolutely  void.    Ih, 

Acceptance  of  rent  after  a  forfeiture  is  a 
waiver  of  the  forfeiture.  Arnsby  v.  Woodwardj 
<)  B.  &  C.  519  ;  9  D.  &  E.  536. 

If  the  fact  of  forfeiture  was  known  to  the 
lessor  at  the  time.  Roe  d.  Oregson  v.  Harrison^ 
2  T.  R.  425;  8.  P.,  Ooodright  d.  Walter  v. 
DavidSy  Cowp.  803 ;  Doe  d.  Cheney  v.  Batten, 
Oowp.  243  ;  9  East,  314,  n. 

If  ejectment  is  brought  on  a  forfeiture  of  a 
lease  and  after  the  bringing  of  such  ejectment 
the  landlord  accepts  rent,  it  is  no  waiver  of  the 
forfeiture.  Doe  d.  Morecraft  v.  Meux,  1  C.  &  P. 
346  ;  7  D.  &  R.  98  ;  4  B.  &  C.  606. 

And  upon  a  clause  of  re-entry  on  breach  of 
covenant,  ejectment  may  be  supported  in  respect 
of  a  continuing  breach,  as  by  user  of  rooms  in  a 
manner  prohibited  by  the  lease,  though  rent  has 
been  accepted  with  knowledge  of  the  original 
breach.  Doe  d.  Ambler  v.  Woodhridge,  4  M.  & 
R.  303  ;  9  B.  &  C.  376. 

A  forfeiture  of  a  lease  accruing  on  the  lessee's 
insolvency,  is  waived  by  acceptance  of  rent  from 
him  after  his  discharge  under  the  Insolvent 
Debtors  Act ;  and  the  non-payment  of  a  debt 
specified  in  the  schedule  to  be  due  to  the  lessor, 
is  not  a  continuing  insolvency,  to  constitute  a 
new  forfeiture  after  such  acceptance  of  rent. 
Doe  d.  Oatehouse  v.  Reet,  4  Bing.  N.  C.  384 ;  6 
Scott,  161  ;  1  Am.  159. 

The  receipt  of  rent  is  no  waiver  of  a  continu- 
ing breach  of  covenant.    Doe  d.  Baiter  v.  Jones, 

5  Ex.  498  ;  19  L.  J.,  Ex.  405. 

The  receipt  of  rent  is  not  a  waiver  of  a  for- 
feiture, unless  it  is  rent  due  on  a  day  after  the 
forfeiture  is  incurred.    Price  v.  Worwood,  4  H. 

6  N.  512  ;  28  L.  J.,  Ex.  329  ;   5  Jur.,  N.  S.  472. 
Ejectment  upon  a  forfeiture  of  a  lease  for  not 

insuring,  and  continuing  to  insure,  a  house  in 
the  name  of  the  lessor  and  lessee,  according  to 
the  covenant.  On  the  24th  January,  1836,  a 
policy  of  insurance  had  been  effected  in  the  sole 


name  of  the  lessee,  which  had  been  shewn  to  A., 
the  then  lessor,  and  approved  of  by  him,  and 
the  premiums  had  been  paid  upon  it  up  to 
Christmas,  1842.  On  the  14th  January,  1843, 
A.  conveyed  his  interest  in  the  reversion  to  the 
plaintiff,  and  on  the  same  day  received  from  the 
def  end^pt  the  rent  due  up  to  the  25th  December, 
1842 : — Held,  that,  though  A.  by  his  conduct 
might  have  waived  the  forfeiture  up  to  the 
25th  December,  1842,  yet  that,  there  being  a 
continuing  covenant,  a  subsequent  breach  would 
entitle  the  plaintiff  to  enter.  Doe  d.  Mutton  v. 
Gladwin,  6  Q.  B.  953;  14  L.  J.,  Q.  B.  189;  9 
Jur.  508. 

The  plaintiff  leased  premises  to  A.  for  a  term 
of  years,  and  A.  died  intestate  pending  the  term, 
and  the  plaintiff  considering  that  no  one  would 
administer  to  A.*8  estate,  agreed  with  A.'s  son 
that  he  should  occupy  the  premises  as  yearly 
tenant,  at  the  same  rent  as  that  reserved  under 
the  lease  to  his  father,  and  the  son  did  so,  and 
paid  rent.  The  plaintiff  repaired  the  premises 
at  or  about  Michaelmas,  1861,  and  having  after- 
wards discovered  that  the  defendant,  a  daughter 
of  A.,  had  taken  out  letters  of  administration  to 
his  estate,  and  as  such  claimed  to  hold  the 
premises  for  the  remainder  of  the  term,  the 
plaintiff  sued  her  on  the  covenant  to  repair,  and 
in  ejectment,  as  for  a  forfeiture  for  non-repair. 
In  the  action  of  covenant,  however,  the  defen- 
dant paid  money  into  court,  which  the  plaintiff 
took  out  in  satisfaction.  There  was  no  want  of 
repair  in  the  premises  after  the  plaintiff  had  re- 
paired them,  and  the  rent  due  up  to  Michaelmas, 
1861,  was  paid  by  A.'s  son,  and  received  by  the 
plaintiff,  before  either  action  was  commenced  : — 
Held,  that  either  the  rent  so  paid  was  to  be 
taken  as  a  satisfaction  of  the  rent  due  under  the 
lease,  and  so  the  acceptance  of  it  to  operate  as  a 
waiver  of  the  forfeiture,  or  that  there  had  been 
an  eviction  of  the  defendant  by  the  plaintiff, 
which  prevented  his  taking  advantage  of  a 
forfeiture  for  non-repair  during  the  eviction. 
Pellatt  V.  Boo9cy,  31  L.  J.,  0.  P.  281 ;  8  Jur., 
N.  S.  1107. 

In  a  crown  lease,  a  lessee  covenanted  not  to 
convert  the  premises  into  a  shop  or  a  place  of 
sale  of  any  kind,  without  consent  of  the  com- 
missioners of  woods  and  forests.  The  trade  of  an 
engraver  had  been  carried  on  in  it,  without  con- 
sent or  objection,  but  rent  had  afterwards  been 
received : — Held,  that  the  forfeiture  had  been 
waived.    Bridges  v.  Longman,  24  Beav.  27. 

After  forfeiture  of  a  lease  had  been  incurred, 
the  time  having  come  when  the  rent  would  be- 
come due,  the  lessee  tendered  the  rent  to  the 
lessor.  He  refused  to  take  it,  except  on  the 
terms  that  it  should  be  taken  not  as  rent,  but  as 
compensation  for  use  and  occupation  subsequent 
to  the  forfeiture.  The  lessee  refused  to  agree  to 
any  such  condition.  The  lessor  then  took  the 
money,  declaring  he  would  not  take  it  as  rent, 
or  as  waiving  the  forfeiture : — Held,  that  in 
legal  effect  money  must  be  taken  according  to 
the  intent  of  the  party  paying  it,  in  this  case  as 
rent ;  and  that  the  receipt  of  rent,  as  a  matter 
of  law,  operated  lo  waive  all  forfeitures  then 
known  to  the  lessor,  and  that  no  protest  on  his 
part  could  prevent  this  legal  effect.  Croft  v. 
Lumley,  6  El.  &  Bl.  648  ;  25  L.  J.,  Q.  B.  223  ;  2 
Jur.,  N.  S.  275.  See  8,  C,  in  H.  L.,  post,  col. 
1502. 

At  the  time  of  the  receipt  of  the  money,  tho 
lessor  knew  of  most  of  the  judgments  by  virtue 
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of  which  a  forfeiture  had  been  incurred,  but  did 
not  know,  of  every  instance: — Held,  that  he 
must  be  taken  to  waive  all  forfeitures  by  that 
breach  of  which  he  had  notice,  though  it  was 
more  extensive  than  he  was  aware  of.    lb, 

"When  a  lease  contains  a  proviso  for  re-entry 
for  non*performance  of  covenants,  and  a  cove- 
nant is  broken  for  want  of  the  previous  consent 
of  the  lessors  to  alterations,  the  receipt  of  rent  is 
a  waiver  of  the  forfeiture.  MU^  v.  TobtJi,  17 
L.  T.  432  ;  16  W.  R.  465. 

The  Australian  Agricultural  Reserves  Act  (27 
Vict.  No.  23)  enacts  (s.  8),  "  If  any  person  select- 
ing lands  in  an  agricultural  reserve  shall  fail  to 
occupy  and  improve  the  same,  as  required  by 
8.  7,  then  the  right  and  interest  of  such  selector 
to  the  land  selected  shall  cease  and  determine." 
The  Leasing  Act,  1866  (30  Vict  No.  23)  enacts 
(s.  8),  "Lands  in  agricultural  reserves  ...  if 
taken  up  on  lease  shail  be  subject  to  the  same 
condition  ...  as  to  cultivation,  &c.,  as  if  they 
were  selected  by  purchase.**  D.*s  predecessor  in 
title  became  lessee  of  crown  lands  under  this 
act,  but  failed  to  cultivate  or  improve  his  idlot- 
ment  as  required  by  the  former  act.  After 
becoming  aware  of  the  non-improvement,  the 
government  received  rent  for  the  allotment ;  but 
a  notice  was  issued  to  the  effect  that  "  Rents 
which  may  be  received  upon  such  selections  as 
may  have  been  forfeited  by  operation  of  law  will 
be  deemed  to  have  been  received  conditionally, 
and  without  prejudice  to  the  right  of  the  govern- 
ment to  deal  with  the  same  according  to  the  pro- 
visions contained  in  the  act  in  that  behalf."  In 
an  action  of  ejectment  brought  to  recover  the 
land : — ^Held,  that  notwithstanding  the  notice, 
the  receipt  of  rent  operated  as  a  waiver  of  the 
forfeiture.  Davenport  v.  Reg.,  3  App.  Cas.  115  ; 
47  L.  J.,  P.  C.  8  ;  37  L.  T.  727. 

The  defendants  held  certain  premises  of 
the  plaintiffs  for  a  term  of  years  under  a 
lease,  whereby  the  lessees  covenanted  not  to 
permit  or  suffer,  at  any  time  during  the  said 
term,  to  be  used,  exercised,  or  carriS  on  upon 
the  premises,  or  any  part  thereof,  any  art,  trade, 
profession,  or  business  whatsoever,  without  the 
licence  or  consent  in  writing  of  the  lessor,  first 
obtained  for  that  purpose.  The  lease  contained 
a  power  of  re-entry  upon  breach  of  covenant. 
The  lessees  had,  by  consent,  made  some  altera- 
tions in  the  premises,  and  part  of  the  new  build- 
ing was  occupied  by  two  of  the  defendants  as 
plumbers,  and  they  carried  on  their  business  there 
in  a  shop  suited  for  the  purpose.  There  was  no 
written  licence  or  consent  of  the  lessor  for  this 
business,  but  two  quarters*  rent  was  paid  as  usual 
by  the  lessees  after  the  business  commenced,  with 
the  les8or*s  knowledge  of  this  use  of  the  premises. 
There  was  no  evidence  of  the  nature  of  the 
plumbers*  tenancy,  but  within  a  year  of  its  com- 
mencement the  plaintiffs  took  proceedings  to 
recover  the  land  on  the  ground  of  a  forfeiture 
by  a  continuing  breach  of  the  covenant : — Held, 
that  it  could  not  be  presumed  that  a  plumber's 
business  would  be  commenced  upon  a  less  tenancy 
than  a  year  of  the  shop  in  which  it  was  to  bs 
carried  on  ;  and  that  the  plaintiffs*  waiver  of  the 
breach  by  receipt  of  rent  was  sufficient  under  the 
circumstances  to  render  these  proceedings  in- 
effectual. QHffin  V.  TomJtint,  i2  L.  T.  359  ;  44 
J.  P.  457. 

In  an  action  of  ejectment  to  recover  possession 
of  premises  for  breaches  of  covenants  contained 
in  certain  leases,  the  defendant  pleaded  that 


after  the  bringing  of  the  action  the  plaintiff, 
with  the  intention  of  waiving  the  breaches  of 
covenant,  accepted  rent  which  was  accrued  due 
after  the  bringing  of  the  action,  and  that  thereby 
the  breaches  of  covenant  were  waived : — Held 
(on  demurrer),  a  good  statement  of  defence,  for 
the  facts  pleaded  amounted  to  an  agreement  for 
a  new  tenancy  on  the  terms  of  the  old  lease. 
Beans  v.  WyaU,  43  L.  T.  176  ;  44  J.  P.  767. 

A  lease  to  two  tenants  contained  a  proviso  for 
re-entry  in  case  either  of  them  should  assign  the 
premises  without  the  landlord's  consent.  One 
of  the  tenants  assigned  his  interest  to  the  other, 
without  the  consent  of  the  landlord,  and  the 
landlord  from  that  time  accepted  the  rent  from 
the  other  tenant  alone : — Held,  that,  although  the 
landlord  had  waived  the  forfeiture  by  acceptance 
of  rent  after  the  assignment,  he  could  not  be 
compelled  to  grant  a  renewal  to  one  only  of  the 
lessees,  so  long  as  the  other  was  living.  Finch 
V.  UruLerdoum,  2  Ch.  D.  310  ;  45  L.  J.,  Ch.  522 ; 
34  L.  T.  779  ;  24  W.  R.  657. 

Bent  Tendered— Baeeiyed,  but  not  ae  Bent.] — 

Where  a  lessee  tendered  rent  which  had  accrued 
subsequently  to  breaches  of  covenant,  as  rent, 
but  the  lessor  took  it  as  compensation  for  occu- 
pation, expressly  reserving  the  right  of  re-entry, 
it  is,  by  force  of  the  rule,  "  solutio  accipitur  in 
modum  solventis,**  a  waiver  of  the  forfeiture  in 
respect  of  such  breaches  as  were  known  to  the 
lessor. — By  a  majority  of  the  judges.  Croft  v. 
Zumley,  6  H.  L.  Cas.  672  ;  27  L.  J.,  Q.  B.  321  ;  4 
Jnr.,  N.  8.  903. 

Bringing  Aetion  for  Bent  aoeming  subsequent 
to  Breach.] — ^A  right  of  re-entry  for  breach  of 
a  covenant  in  a  lease  is  waived  by  the  lessor*s 
bringing  an  action  for  rent  accruing  subsequently 
to  the  breach,  with  knowledge  of  its  existence. 
Dendy  v.  Meholl,  4  C.  B.,  N.  S.  376 ;  27  L.  J., 
C.  P.  220. 

By  Partioolare  of  Breaehes.]-— The  plaintiff 
demised  a  house  to  C,  who  covenanted  not  to 
permit  or  suffer  any  sale  by  auction  to  take  place 
on  the  premises.  C.  subsequently  granted  a  bill 
of  sale  under  seal  assigning  his  goods  in  the 
house  as  security  for  a  loan,  and  empowering  the 
grantees  to  sell  them  by  auction  on  the  premises 
in  default  of  repayment.  He  next  mortgaged 
the  house  by  an  underlease  to  the  defendant,  and 
finally  executed  a  deed  of  assignment  convey* 
ing  all  his  estate  to  trustees  for  his  creditors ; 
he  nevertheless  remained  in  possession.  The 
grantees  of  the  bill  of  sale  sold  the  goods  by 
auction  on  the  premises.  The  plaintiff  brought 
an  ejectment,  and,  in  compliance  with  a  judge *s 
order,  delivered  particulars  of  the  following 
breaches  of  covenant,  upon  which  she  relied  as 
causing  a  forfeiture  of  the  lease,  namely  :  first, 
non-payment  of  rent  accrued  since  the  day  of 
the  sale ;  and  secondly,  the  permitting  and 
suffering  a  sale  by  auction  to  take  place  on  the 
premises.  The  arrears  of  rent  were  tendered  to 
the  plaintiff,  and  being  refused,  were  paid  into 
court,  whereupon  the  proceedings  on  the  first 
breach  were  stayed,  but  the  action  went  to  trial 
on  the  second.  The  jury  found  that  C.  per- 
mitted the  sale : — Held,  that  he  had  power  to  do 
so,  notwithstanding  the  conveyance  of  his  estate, 
and  having  done  so,  had  committed  an  act  of 
forfeiture  which  was  not  waived  by  the  plaintiff 
stating  in  the  particulars  of  breaches  tne  non- 
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payment  of  subsequent  rent.  Teleman  v.  Port- 
Wy,  7  L.  B.,  Q.  B.  344  ;  41  L.  J.,  Q.  B.  98 ;  26 
L.  T.  292  ;  20  W.  B.  441— Ex.  Ch.  Affirming 
6  L.  B.,  Q.  B.  245  ;  40  L.  J.,  Q.  B.  125  ;  24  L.  T. 
24  ;  19  W.  B.  623. 

By  Pleading.] — ^A  landlord  suing  in  respect 
of  breaches  of  covenants  agreed  to  be  in- 
serted in  a  lease  contracted  for,  claimed  an  in- 
junction and  possession ;  his  pleadings  stated 
that  he  was  willing  to  grant  the  lease : — Held, 
that  forfeiture  was  waived  by  the  pleadings. 
BcaTU  V,  Davi^,  10  Ch.  D.  747  ;  48  L.  J.,  Oh. 
223  ;  39  L.  T.  391  ;  27  W.  B.  285. 

By  Distraining.] — A  lease  of  a  farm  contained 
a  condition  of  re-entry  for  breaches  of  cove- 
nants. Breaches  of  covenants  took  place  before 
the  24th  June,  1871.  The  lessors  brought  eject- 
ment against  the  tenant  on  the  21st  of  July, 
1871  ;  but  the  writ  did  not  claim  possession  as 
from  any  antecedent  date.  After  the  commence- 
ment of  the  action,  but  before  the  trial,  the 
lessors  distrained  for  rent  due  up  to  the  24th  of 
June,  1871  : — Held,  that  by  such  distress  they 
had  not  precluded  themselves  from  relying  at 
the  trial  on  any  breach  of  covenant  before  the 
24th  of  June,  1871,  on  the  ground  that  by  bring- 
ing the  ejectment  they  had  unequivocally  de- 
clared their  election  to  determine  the  lease  on 
any  ground  of  forfeiture  which  hod  not  been 
waived  before  the  commencement  of  the  action, 
and  that  the  subsequent  distress,  if  not  justifiable 
under  the  8  Ann.  c.  14,  s.  7,  which  enables  the 
landlord  under  certain  circumstances  to  distrain 
after  the  determination  of  the  tenancy,  was  a 
trespass.  Orimwood  v.  Moss,  7  L.  B.,  C.  P.  360  ; 
41  L.  J.,  C.  P.  239  ;  27  L.  T.  268  ;  20  W.  B. 
972. 

A  distress  and  continuance  in  possession  may 
be  a  waiver  of  an  existing  forfeiture,  but  not  so 
as  to  any  right  which  accrues  subsequently. 
Doe  d.  Taylor  v.  Johnson,  1  Stark.  411.  And  see 
J^ouch  d.  Ward  v.  Willingale,  1  H.  Bl.  311. 

Taking  an  insufficient  distress  after  the  for- 
feiture, for  rent  accruing  before,  is  not  a  waiver 
of  the  right  to  re-enter.  Brewer  d.  OtisIow 
(Jiori)  V.  Eaton,  3  Dougl.  230. 

By  a  deed  for  twenty-one  years  from  the  24th 
June,  at  a  rent  payable  half-yearly,  the  lessor 
granted  the  lessee  leave  and  licence  to  pick  all 
the  copperas  stone  over  certain  land,  with  a  pro- 
viso that  if  any  part  of  the  rent  should  be  in 
arrear  for  twenty-one  days,  it  should  be  lawful 
for  the  lessor,  without  any  demand,  to  determine 
the  grant  by  notice  in  writing.  In  March,  1858, 
he  distrained  the  goods  of  the  lessee  for  five  and 
a  half  years'  rent,  due  the  preceding  Christmas, 
whereupon  an  action  was  commenced  for  an 
illegal  distress.  In  May  and  June  of  the  same 
year,  negotiations  took  place  between  the  parties 
for  a  settlement  of  the  action,  and  for  granting 
a  new  lease,  commencing  on  the  24th  of  June, 
1864,  when  the  former  grant  would  expire  ;  but 
the  terms  arranged  were  not  carried  out  by  the 
lessor,  who,  on  the  3rd  of  July,  1858,  gave  the 
lessee  a  written  notice  that  he  determined  the 
grant,  on  the  ground  that  half-a-year's  rent,  due 
at  Christmas,  1857,  was  in  arrear  : — Held,  that 
the  conduct  of  the  lessor  in  making  the  distress 
(though  it  was  an  illegal  act),  together  with  the 
negotiations,  was  satisfactory  evidence  that  he 
treated  the  licence  as  still  subsisting,  and  was 
therefore  a  waiver  of  the  forfeiture.     Ward  v. 


Day,  5  B.  &  S.  359 ;  33  L.  J.,  Q.  B.  254 ;  10  L.  T. 
678  ;  12  W.  B.  829. 

A  lessee  covenanted  that  his  executors  or  assigns 
would  Insure  the  demised  premises,  and  keep 
them  insured  during  the  term,  and  deposit  the 
policy  with  the  lessor.  The  lease  contained  a 
proviso  for  re-entry  on  breach  of  any  of  the  cove- 
nants. The  lessee  assigned,  and  the  ^premises 
were  never  insured  either  by  him  or  his  assignee. 
The  lessor  distrained  on  the  30th  September  for 
rent  then  due,  and  afterwards  brought  an  eject- 
ment on  a  demise  laid  on  the  24th  October  : — 
Held,  that  though  the  distress  was  an  ,acknow- 
ledgment  of  a  tenancy  to  the  30th  September, 
and  a  waiver  of  any  forfeiture  to  that  time,  yet 
the  lessor  was  entitled  to  recover  in  ejectment 
for  the  forfeiture  incurred  by  the  breach  of 
covenant  between  the  30th  September  and  the 
24th  October.  Doe  d.  Flower  v.  Peck,  1  B.  &  Ad. 
428.    See  also  Doe  d.  De  Rutzen  v.  Letois,  infra. 

Bringing  lyeotment.] — The  service  by  a  lessor 
upon  the  lessee  of  a  declaration  in  ejectment  for 
the  demised  premises  for  a  forfeiture,  operates  as- 
a  final  election  by  the  lessor  to  determine  the 
term;  and  he  cannot  afterwards  (although  there 
has  not  been  any  judgment  in  the  ejectment^ 
sue  for  rent  due  or  for  covenants  broken  after 
the  service  of  the  declaration  (or  by  15 5cl6  Vict. 

c.  76,  s.  168,  after  the  service  of  the  writ).  Jone^ 
V.  Carter,  15  M.  &  W.  718. 

Notice  to  Bepair.] — A  forfeiture  incurred  by 
the  breach  of  a  general  covenant  to  keep  the 
premises  in  repair,  is  not  waived  by  a  notice 
given  under  a  covenant  to  repair  within  three 
months.    Roe  d.  Goatly  v.  Paine,  2  Camp.  520. 

A  lease  of  lands  and  houses  by  A.  to  B.  con- 
tained a  general  covenant  by  B.  to  repair,  and  a 
further  covenant  that  A.  might  give  notice  to  B. 
of  all  defects  and  want  of  repairs,  and  if  B.  did 
not  repair  the  said  defects  within  two  months, 
A.  might  enter  and  do  the  repairs  himself,  the 
expense  of  which  B.  was  to  repay  at  the  time  of 
paying  his  next  rent ;  and  if  he  did  not  so,  A. 
might  distrain  on  him  for  the  expense,  as  in  case 
of  rent  in  arrear.  There  was  also  a  power  to  A. 
to  re-enter,  upon  breach  of  any  covenant.  The 
premises  being  out  of  repair,  A.  gave  B.  notice 
to  repair  within  six  months,  and  that,  if  B.  did 
not  repair  within  that  time,  he  would  perfonn 
the  repairs,  and  chaige  B.  with  the  expense.  The 
premises  were  not  repaired  within  the  six  months ; 
during  that  time  a  negotiation  was  entered  into 
by  A.  and  B.,  and,  after  the  expiration  of  the  six 
months,  A.  gave  notice  to  B.,  that  if  he  did  not 
agree  to  certain  terms  in  three  days,  A.  would 
hold  him  to  the  covenants  in  his  lease.  B.  did 
not  agree  : — Held,  that  A.  could  not  recover  in 
ejectment  for  a  forfeiture,  he  having  elected  to- 
perform  the  repairs,  and  distrain  on  B.  for  the 
expense,  and  the  general  power  to  re-enter  not 
being  revived  by  the  three  days*  notice.  Dae  d, 
De  Rutzen  v.  Lewis,  5  A.  &  E.  277  ;  6  N.  &  M. 
764  ;  2  H.  &  W.  162. 

Where  a  landlord,  finding  the  premises  out  of 
repair,  gave  the  tenant  three  months'  notice  ta 
repair,  pursuant  to  his  covenant : — Held,  first,, 
that  he  could  not  maintain  ejectment  for  a  for- 
feiture until  the  three  months  had  elapsed ;  and, 
secondly,  that  the  notice  was  a  waiver  of  the 
breach  of  the  general  covenant  to  repair.    Doe 

d.  Morecraft  v.  Me^x,  7  D.  &  P.  98  ;  4  B.  &  0. 
606  ;  1  C.  &  P.  346. 
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A  right  of  re-entry  acquired  by  an  omission  to 
repair  three  months  after  notice,  is  suspended,  but 
not  waived,  by  an  agreement  to  allow  the  tenant 
further  time  to  repair.  Doe  d.  Rankin  v,  Brind- 
h^,  1  N.  &  M.  1 ;  4  B.  &  Ad.  84. 

Where  a  lease  contains  a  covenant  by  the  lessee 
to  repair  and  keep  in  repair,  and  also  to  repair 
within  three  months  after  notice,  with  a  clause 
of  re-entry  for  nonperformance  of  covenants,  the 
landlord  may  re-enter,  as  for  a  forfeiture,  on 
finding  the  premises  out  of  repair.  JBaylU  v. 
Le  Oros,  4  C.  B.,  N.  S.  537 ;  4  Jur.,  N.  S.  613. 

A  lessee  under  a  covenant  to  repair  on  three 
months'  notice,  with  a  penalty  of  re-entry,  re- 
ceived notice  on  the  16th  September  to  repair 
•according  to  a  specification,  and  out  of  the  twenty- 
two  it«ms  specified  only  two  were  not  commenced, 
and  eight  not  completely  finished,  on  the  18th 
December,  the  latter  having  been  delayed  by  the 
state  of  the  weather.  There  was  no  entry  by  the 
lessors  to  inspect,  and  no  notice  from  them  to 
expedite  the  works  during  the  Interval,  and  the 
whole  of  the  works  were  completely  finished  in 
the  second  week  in  January : — Held,  that  the 
lessee  was  entitled  to  be  relieved  against  an 
ejectment  for  the  breach  of  covenant.  Bargent 
V.  Thomson,  4  Giff.  473  ;  9  Jur.,  N.  S.  1192 ;  9 
L.  T.  365. 

Permitting  or   reeogniiing   Breach.] — If   a 

lessee  exercises  a  trade  on  the  demised  premises 
by  which  his  lease  is  forfeited,  the  landlord  does 
not,  by  'merely  lying  by,  and  witnessing  the  act 
for  six  years,  waive  the  forfeiture.  Doe  d.  Sliep- 
pard  V.  Allen,  3  Taunt.  78. 

Some  positive  act  of  waiver,  as  the  receipt  of 
rent,  is  necessary.    Ih, 

If,  on  the  trial  of  an  ejectment  against  the 
assignee  of  a  tenant  on  a  forfeiture  of  a  lease  by 
breach  of  covenant,  it  appears  that  the  landlord 
so  acted  as  to  induce  the  tenant's  assignee  to 
believe  that  the  latter  was  doing  all  that  he  ought, 
the  landlord  cannot  recover,  although  the  cove- 
nants are  actually  broken,  and  there  is  neither  a 
release  nor  a  dispensation  on  the  part  of  the  land- 
lord. Doe  d.  Knight  v.  Rowe,  2  C.  &  P.  246  ; 
R.  &  M.  343.  See  West  v.  Blakeway,  3  Scott, 
N.  R.  199;  9D.P.  C.  846;  2M.&G.729;  6  Jur. 
630. 

On  an  action  of  ejectment  for  the  breach  of  a 
condition  that  the  lessee  should  not  underlet,  in 
an  ag^reement  amounting  to  a  lease,  it  appeared 
that  the  lessor  of  the  plaintiff  asked  the  defen- 
dant what  he  would  take  for  his  land ;  and  on 
the  defendant  naming  a  price,  said,  "  Then  let  it, 
and  I  shall  know  what  it  will  produce  next  year  : " 
— Held,  that  this  was  a  waiver  of  the  forfeiture 
on  a  breach  of  such  condition.  Doe  d.  ITenniker 
V.  WaU,  1  M.  &  R.  694  ;  8  B  &  C.  308. 

If  a  lessor,  after  a  forfeiture,  advises  a  person 
to  purchase  the  term  of  his  lessee,  he  cannot 
maintain  an  ejectment  for  such  forfeiture  against 
such  purchaser  ;  but  he  may  do  so  if  the  party 
has  an  interest,  viz.  an  annuity  secured  on  the 
premises,  and  the  advice  is  merely  "  to  take  to 
them."  Doe  d.  Sore  v.  Eyhim,  1  C.  &  P.  154  ; 
R.  &  M.  29. 

Land  was  demised  to  the  lessee,  who  cove- 
nanted in  the  lease  to  build  and  complete  certain 
houses  thereon  within  a  year,  and  that  if  he  did 
not  the  lease  should  be  void;  the  houses  not 
being  completed  within  the  specified  period : — 
Held,  that  the  forfeiture  was  not  waived  by  the 
steward  of  the  lessor  having  permitted  the  lessee 
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to  employ  workmen  in  completing  the  houses  for 
a  short  period  after  such  forfeiture.  Doe  d. 
Kensington  v.  BHndley,  12  Moore,  37. 

An  owner  of  an  estate  covered  it  with  houses, 
and  sold  some  of  them,  subject  to  a  covenant  not 
to  carry  on  any  trade,  business  or  calling  therein, 
or  to  otherwise  use  or  suffer  the  same  to  be  used, 
to  the  annoyance,  nuisance,  or  injury  of  any 
of  the  houses  on  the  estate  : — Held,  that  the 
carrying  on  of  a  girls'  school  in  one  of  the  houses 
was  a  breach  of  the  covenant,  and  that  the 
covenantee  had  not  waived  the  benefit  of  the 
covenant,  though  he  had  permitted  other  houses, 
held  under  the  like  covenant,  to  be  used  as 
schools.  Kemp  v.  Sober,  1  Sim.,  N.  S.  517  ;  20 
L.  J.,  Ch.  602  ;  15  Jur.  458. 

Mere  standing  by  and  seeing  the  lessee  making 
alterations  which  are  in  breach  of  his  covenant, 
does  not  operate  as  a  waiver  on  the  part  of  the 
lessor.    Perry  v.  Davis,  3  C.  B.,  N.  S.  769. 

By  a  lease  empowering  the  lessee  to  build,  he 
covenanted  to  cultivate  part  of  the  land,  on 
which  no  buildings  should  be  erected,  in  a  hus- 
bandlike manner,  and  there  was  a  clause  of  for- 
feiture for  breach  of  covenant.  The  lessee  built 
a' vitriol  factory  on  the  land,  with  the  knowledge 
of  the  lessor,  but  being  obliged  to  discontinue  the 
manufacture  by  an  indictment  he  pulled  down 
the  manufactory,  and  paid  part  of  the  proceeds 
of  the  building  materials  to  the  lessor  inpur- 
suance  of  an  agreement  between  them  : — Held, 
that  the  lessor  had  not  in  equity  precluded  him- 
self from  entering  for  the  non-cultivation  of  the 
land  after  the  manufactory  was  pulled  down. 
Hills  V.  Rowland,  4  De  0.,  M.  &  O.  430. 


Effoot  ol] — ^A  lessor,  who  has  a  right  of 


re-entry  reserved  on  breach  of  a  covenant  not  to 
underlet,  does  not,  by  waiving  his  re-entry  on 
one  underletting,  lose  his  right  to  re-enter  on  a 
subsequent  underletting.  Nor,  by  waiving  his 
right  to  re-enter  on  a  breach  of  covenant  to  re- 
pair, does  he  waive  his  re-entry  on  a  subsequent 
want  of  repairs.  Doe  d.  Boseaioen  v.  Bliss,  4 
Taunt.  735. 

Where  circumstances  occur  which  entitle  a 
party  to  take  advantage  of  a  clause  of  forfeiture, 
and  he  does  acts  which  shew  that  he  waives  that 
forfeiture  (though  the  acts  were  such  as  he  was 
not  entitled  to  do),  he  cannot  afterwards  take 
advantage  of  the  forfeiture.  Ward  v.  Day,  5 
B.  &  S.  359  ;  33  L.  J.,  Q.  B.  254  ;  10  L.  T.  578  ; 
12  W.  B.  829 -Ex.  Ch. 

Other  Hatters  as  to.] — ^Where,  during  the 
existence  of  a  lease  containing  a  proviso  for  re- 
entry in  case  of  assignment  or  underletting  with- 
out licence  in  writing,  the  lessor,  who  had  pur- 
ch£ised  the  remainder  of  the  interest  in  it,  en- 
gaged to  grant  a  new  lease  to  the  defendant  to 
t£^c  effect  on  the  expiration  of  the  old  lease  : — 
Held,  that  the  lessor  could  not  maintain  eject- 
ment against  the  defendant  on  the  fact  of  his 
possession,  though  no  licence  in  writing  had  been 
granted,  as  there  was  a  waiver  of  the  forfeiture 
il  any  had  taken  place,  or  else  there  was  no  for- 
feiture at  all,  for  the  defendant  came  in  with  the 
lessor's  consent.  Doe  d.  Weatherhead  v.  Our* 
wood,  1  H.  &  W.  140. 

A  tenant  is  not  absolved  from  the  performance 
of  the  covenants  of  his  lease  by  a  notice  to  quit ; 
such  notice  ought  rather  to  be  regarded  as  a 
notice  to  be  more  vigilant  in  the  performance  of 
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rent,  being  lawfully  demanded.    Doe  d.  Brook  t. 
Brydges,  2  D.  &  R.  29. 

A  demand  within  the  twenty-one  days  is  in- 
sufficient.   PkUlips  V.  Bridge,  fupra, 

A  lease  for  years  contained  a  covenant  to  pay 
rent,  and  a  proviso  for  re-entry  on  nonpayment 
of  rent,  the  rent  "being  first  lawfully  de- 
manded." The  property  being  vacant,  the  land- 
lord asked  for  payment  of  rent  from  the  person 
liable  to  pay  it,  and  not  receiving  it,  re-entered  : 
— Held,  that  there  had  been  a  sufficient  demand, 
and  that  the  lease  was  effectually  determined. 
Manser  v.  Dix,  8  De  G.,  M.  k,  G.  703  ;  3  Jur., 
N.  S.  262. 

By  a  lease,  rent  was  payable  on  the  usual, 
quarter  days,  provided  that  if  the  rent  should  be 
in  arrear  for  twenty-eight  days  after  any  of  the 
days  appointed  for  payment  after  the  same  had 
been  lawfully  demanded,  it  should  be  lawful  for 
the  lessor  to  re-enter  and  take  possession  if 
necessary  without  bringing  an  ejectment.  The 
rent  being  unpaid  : — Held,  that  a  demand  made 
on  the  premises  at  half-jKist  ten  o'clock  on  the 
morning  of  the  last  day  was  not  sufficient  to 
entitle  the  lessor  to  re-entej  without  action. 
AcoeJts  V.  Phillips^  6  H.  &  N.  183. 


the  covenants.     Gregory  v.  Wilson^  9  Hare,  683  ; 
16  Jur.  304. 

f.    Demand  of  Bent. 

When  Heeeuary.] — Upon  a  lease  reserving 
rent  payable  quarterly,  with  a  proviso,  tiiat,  if 
the  rent  is  in  arrear  twenty-one  days  next  after 
the  day  of  payment,  being  lawfully  demanded, 
the  lessor  may  re-entCT  : — Held,  that  five  quarters 
being  in  arrear,  and  no  sufficient  distress  on  the 
premises,  the  lessor  might  re-enter  without  a 
demand.  Doe  d.  Schol^eld  v.  Alexander,  2  M. 
&  S.  625  ;  3  Camp.  516. 

Where  a  lease  contained  a  proviso  that  if  the 
rent  was  in  arrear  for  twenty-one  days,  the  lessor 
might  re-enter,  although  no  legal  or  formal  de- 
mand should  be  made  : — Held,  that  the  rent 
having  been  in  arrear  for  twenty-one  days,  the 
lessor  might  maintain  ejectment  without  actual 
re-entry  or  demanding  the  rent.  Doe  d.  Harris 
V.  Jdastei%  4  D.  &  R.  45  ;  2  B.  &  C.  490.  And 
see  Rede  v.  Farr,  6  M.  &  S.  121. 

Where  a  landlord  has  a  right  to  re-enter  for 
nonpayment  of  rent,  he  cannot  recover  in  eject- 
ment at  common  law,  unless  he  demands  the 
rent  on  the  day  when  it  becomes  due ;  nor  under 
4  Geo.  2,  c.  28,  s.  2,  if  there  is  a  sufficient  distress 
on  the  premises.  Do&  d.  Ibrster  v.  Wandlass,  7 
T.  R.  117. 

A  lease  contained  the  following  clause  :  "And 
it  shall  be  lawful  for  the  lessor,  her  executors, 
&c.,  to  call  on  tenant  for  quarterly  payment  of 
rent,  or,  if  otherwise,  as  now  accepted,  at 
Michaelmas  and  Lady-day,  as  a  matter  of 
favour,  with  a  quarter  remaining  in  hand,  and, 
if  not  paid  in  twenty  days  after,  rent  as  stated, 
and  102.  of  increased  rent  for  breaking  up  land 
by  acre,  then  the  tenant  shall  be  liable  to  have 
the  rent  due  recovered  by  sale  and  distress,  or  to 
enter  on  the  premises  for  the  same  till  it  be 
fully  satisfied  : " — ^Held,  first,  that  the  clause 
might  be  understood  as  reserving  a  right  of 
entry,  upon  nonpayment  of  rent,  to  hold  the 
premises  till  the  arrears  were  paid.  Doe  d.  Drake 
V.  Botoditch,  8  Q.  B.  973  ;  16  X.  J.,  Q.  B.  266 ;  10 
Jur.  637. 

Held,  secondly,  that  under  the  clause  the 
lessor  coi:dd  not  enter  without  the  common-law 
formalities,  the  4  Geo.  4,  c.  28,  s.  2,  applying  only 
•where  there  is  aright  ct  re-entry  by  which  the 
lease  is  avoided.    lb. 

An  agreement  of  tenancy  contained  the  fol- 
lowing clause :  This  agreement  is  entered  into 
upon  the  express  condition  that,  if  the  tenant 
shall  make  default  in  payment  of  the  rent,  or 
any  part  thereof,  within  twenty-one  days  after 
the  same  shall  become  due,  being  demanded,  it 
shall  be  lawful  for  the  landlord,  without  giving 
any  notice  to  quit,  and  without  any  other  warrant, 
authority,  or  proceedings,  to  re-enter:  —  Held, 
that,  to  entitle  the  landlord  to  avail  himself  of 
the  right  of  re-entry,  the  rent  must  be  in  arrear 
twenty-one  days,  and  a  demand  (but  without  the 
formalities  of  a  common-law  demand  of  payment) 
be  then  made.  Phillips  v.  Bridge,  9  L.  R.,  C.  P. 
48  ;  43  L.  J.,  C.  P.  13 ;  29  L.  T.  692  ;  22  W.  R. 
237. 

What  is  SufELeient.] — ^A  demand  of  rent  due 
from  the  lessee  to  the  lessor,  though  made  of  a 
stranger,  if  made  upon  the  land,  is  a  sufficient 
demand,  and  need  not  be  general  to  sustain 
ejectment  for  a  forfeiture  for  nonpayment  of 


When  Xxeessive.] — In  ejectment  to  recover 
premises  for  nonpayment  of  rent,  under  the 
usual  proviso  for  re-entry  on  nonpayment  for 
twenty-one  days,  it  appea^red  that  the  rent  was 
payable  quarterly,  and  that  a  demand  gf  more 
than  one  quarter's  rent  was  made  on  the  twenty- 
first  day  at  one  o'clock : — ^Held,  that  only  one 
quarter's  rent  should  have  been  demanded,  and 
that  at  sunset.  Doe  d.  Wheeldon  v.  Paul,  3  C.  & 
P.  618. 

Effeet  of  Tenant  Seftuing  to  Pay  after.] — ^A 
tenant  for  a  definite  term  of  years  does  not  for- 
feit his  term  by  orally  refusing,  upon  demand  of 
the  ront  made  by  his  landlord,  to  pay  the  rent, 
and  claiming  the  fee  as  his  own.  Doe  d.  Graves 
V.  Wells,  10  A.  &  E.  427  ;  2  P.  &  D.  396  ;  3  Jur. 
820. 

g.  How  Available  in  Pleading. 

Sefenee — Of  Leeeor.] — ^Where  a  right  of  entry 
accrues  by  forfeiture,  and  several  forfeitures  at 
the  same  kind  have  happened,  though  the  land- 
lord has  not  availed  himself  of  them,  if  he  pleads 
his  right  of  entry  in  trespass  brought  against 
him  by  his  tenant,  he  must  set  out  the  specific 
forfeiture  on  which  he  grounds  such  right. 
Katanagh  v.  Gudge,  6  Scott,  K.  R.  508  ;  5  M.  & 
G.  726  ;  12  L.  J.,  C.  P.  258  ;  7  Jur.  352. 


Of  Lessee.] — To  an  action  for  rent,  the 


defendant  pleaded  a  plea  to  the  further  ntiainte- 
nauce  of  the  action,  setting  out  an  indenture,  by 
which  premises  were  demised  by  8.  to  the 
plaintiff,  with  a  power  of  re-entry  in  favour  of 
S.,  in  case  of  nonperformance  by  the  plaintiff  of 
the  covenants  contained  therein ;  that,  before 
the  rent  accrued  due,  the  plaintiff  broke  one  of 
such  covenants  ;  and  that,  by  means  of  the  pre- 
mises, the  estate  and  interest  of  the  plaintiff  in 
the  premises  became  forfeited,  and  that,  by 
reason  and  in  consequence  of  the  forfeiture,  S. 
brought  an  ejectment.  The  plea  set  out  the 
proceedings  and  judgment  in  ejectment  given 
after  the  commencement  of  the  action,  and 
that  the  defendant  afterwards,  on  being  required 
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to  do  so,  attorned  tenant  to  S.,  and  paid  him 
the  rent : — Held,  a  good  answer  to  the  farther 
maintenance.  Franklin  v.  Carter^  3  D.  &  L. 
213  ;  1  C.  B.  760 ;  14  L.  J.,  C.  P.  241 ;  9  Jur. 
«74. 


3.  Rb-entby  and  Resumption. 

Rebate  on.] — A  lease  contained  a  proviso  em- 
powering the  lessor  **  upon  giving  three  months' 
notice  of  his  intention  to  resume  any  portion  of 
the  premises  ....  to  enter  into  such  posses- 
sion." The  lessor  subsequently  conveyed  by 
deed  his  reversion  to  the  use  of  himself  and 
another  as  tenants  ia  common.  Shortly  after- 
wards the  tenants  in  common  served  upon  the 
lessees  a  notice  of  resumption  of  the  whole  of 
the  lands  : — Held,  that  the  fact  that  a  sum  per 
acre,  which  was  by  the  lease  covenanted  to  be 
allowed  as  rebate  upon  resumption,  would  in 
the  case  of  resumption  of  the  whole  of  the  lands 
exceed  the  rent  per  acre  originally  reserved, 
would  not  constitute  evidence  of  an  intention  to 
resume  part  only  of  the  entirety  of  demised  pre- 
mises. Liddy  v.  JCennedy,  5  L.  R.,  H.  L.  134  :  20 
W.  R.  150. 


4.  By  Subbbndeb. 
a.  Of  Lease. 

By  Writing.] — ^A  surrender  might  be  by  writ- 
ing without  a  deed,  or  sealing,  before  8  &  9 
Vict.  c.  106,  8.  3.  Farmer  d.  Farl  v.  Rogers,  2 
Wils.  26. 

Executrixes  of  tenant  from  year  to  year 
eigned  the  following  instrument : — "  We  do 
hereby  renounce  and  disclaim,  and  also  surrender 
and  yield  up  to  the  lessor,  all  right,  title,  interest, 
uses,  trust,  and  terms  of  years  whatsoever  ;  and 
possession  of  that  messuage  called  B.: — Held,  a 
surrender,  and  not  a  disclaimer.  Doe  d.  Wyatt 
V.  Stagy,  6  Bing.  N.  C.  564  ;  7  Scott,  690. 

Effect  of  Caneelling  Leaie.]— The  fact  of  a 
lease  being  found  in  the  possession  of  the  lessor 
in  a  cancelled  state  is  no  evidence  of  a  surrender 
by  deed  or  note  in  writing.  Doe  d.  Courtail  v. 
Thomas,  4  M.  &  R.  218  ;  9  B.  &  C.  288. 

The  mere  cancelling  in  fact  of  a  lease  is  not 
under  8  &  9  Vict.  c.  106,  s.  3,  a  sufficient  sur- 
render of  the  term  thereby  granted.  Roe  d. 
Berkeley  (^EarV)  v.  York  (Archbishop),  6  East, 
86 ;  2  Smith,  166. 

To  whom  made.] — A  surrender  of  a  lease 
cannot  be  made  to  sequestrators  from  the  Court 
of  Chancery ;  it  must  be  to  the  lessor,  or  to  a 
party  legally  entitled  under  him.  Cornish  v. 
Searell,  1  M.  &  R.  703 ;  8  B.  &  C.  471. 


To  One  of  Two  Joint  Tenants.]— Where  a 


tenant  had  taken  a  house  from  two  jomt  tenants, 
who  had  both  signed  the  lease,  but  one  of  them 
only  had  afterwards  interfered  in  the  manage- 
ment of  the  house  : — Held,  that  a  surrender  to 
one  was  a  surrender  to  both.  Dodd  v.  AcJdom^ 
6  M.  &  G.  673 ;  7  Scott,  N.  R.  415 ;  13  L.  J., 
C.  P.  11. 


By  Operation  of  Law.]— The  mere  surrender  of 
a  small  part  of  demist  premises  and  propor- 
tionate redaction  of  the  rent  does  not  in  itself 


amount  to  a  surrender  by  operation  of  law  of  the 
old  tenancy,  and  the  creation  of  a  new  one. 

Holme  V.  BrunshUl,  3  Q.  B.  D.  495 ;  47  L.  J., 

Q.  B.  610  ;  38  L.  T.  838— C.  A. 

The  plaintiff,  while  lessee  of  five  rooms  from 
the  defendants  for  a  term,  entered  into  negotia- 
tions with  them  by  which  he  was  to  hold  three 
only  of  the  rooms  at  a  diminished  rent,  and  on 
the  next  quarter-day  he  paid  and  took  a  receipt 
for  rent  at  the  lesser  rate.  There  was  evidence 
that  the  parties  intended  a  written  agreement  to 
be  prepared,  embodying  the  terms  of  the  new 
agreement,  but  they  ultimately  disagreed,  and 
such  agreement  was  never,  in  &ct,  signed.  On 
the  following  quarter-day  the  defendants  claimed 
rent  of  the  plaintiff  under  the  old  lease,  which 
he  repudiated.  There  was  evidence  that  the 
plaintiff  had  given  up  possession  of  two  of  the 
rooms : — Held,  that  the  jury  were  justified  in 
finding  that  there  was  a  new  tenancy,  and  there- 
fore that  there  was  a  surrender  by  operation  of 
law.    Jones  v.  Bridgman,  39  L.  T.  500. 

A.,  the  tenant  of  a  house,  three  cottages,  and  a 
stable  and  yard,  let  at  an  entire  rent,  for  a  term  of 
seven  years,  before  the  expiration  of  the  term  as- 
signed all  the  premises  to  B.  for  the  remainder  of 
the  term,  the  house  and  cottages  being  in  the  pos- 
session of  under-tenants,  and  the  stable  and  yard 
in  that  of  A.  The  landlord  accepted  a  sum  of 
money  as  rent  up  to  the  day  of  the  assignment, 
which  was  in  the  middle  of  the  quarter.  B.  took 
possession  of  the  yaid  and  stable  only.  The  oc- 
cupieis  of  the  cottages  having  left  them  after 
the  assignment,  and  before  the  expiration  of  the 
term,  the  landlord  relet  them.  A.  paid  no  rent 
after  the  assignment,  but  the  landlord  received 
rent  from  the  under-tenants.  Before  the  expira- 
tion of  the  term  the  landlord  advertised  the 
whole  of  the  premises  to  be  let  or  sold : — Held, 
that  this  was  a  surrender  by  operation  of  law  of 
all  the  premises.  Reeve  v.  Bird,  1  C,  M.  &  R. 
31  ;  4  Tyr.  612. 

A  surrender  by  deed  is  unnecessary  where  the 
former  lessee  is  the  party  who  takes  the  new 
lease,  as  the  fact  of  bis  so  doing  is  evidence  that 
the  new  lease  has  been  accepted  by  him,  and 
such  an  acceptance  operates  as  a  surrender  in 
law  ;  but  it  is  not  enough  that  the  lessee  agrees 
to  an  act  done  by  the  reversioner.  Lyon  t. 
Reed,  13  M.  &  W.  285  ;  13  L.  J.,  Ex.  377  ;  8  Jur. 
762. 

The  term  "  surrender  by  operation  of  law  "  is 
properly  applied  to  cases  where  the  owner  of  a 
particular  estate  has  been  a  party  to  some  act, 
the  validity  of  which  be  is  by  law  afterwards 
estopped  from  disputing,  and  which  would  not  be 
valid  if  his  particular  estate  continued  to  exist, 
lb. 

Thus,  when  a  lessee  for  years  accepts  a  new 
lease  from  his  lessor,  he  is  estopped  from  saying 
that  his  lessor  had  not  the  power  to  make  a  new 
lease ;  and  as  the  lessor  could  not  grant  the  new 
lease  until  the  prior  one  had  been  surrendered, 
the  acceptance  of  such  new  lease  is  of  itself  a 
surrender  of  the  former  one.    lb. 

Such  surrender  is  the  act  of  the  law,  and  takes 
place  independently  of,  and  even  in  spite  of,  the 
intention  of  the  parties.    lb. 

The  defendant  held  premises,  as  tenant  to  the 
plaintiff,  under  a  memorandum  of  agreement 
for  three  years.  He  left  the  premises  in  the  first 
year.  On  application  being  then  made  by  the 
plaintiff  for  rent  due,  the  defendant,  by  letter, 
autiiorized  the  plaintiff  to  let  the  premises  Ut 

3  G  2 
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any  one  else.  The  plaintiff  then  let  them  to 
another  tenant  for  three  years,  and  gave  him 
possesfflon  : — Held,  in  an  action  for  rent  on  the 
origmal  agreement,  that  these  facts  constituted 
a  surrender  by  operation  of  law.  Niolwlls  v. 
Athergtane,  10  Q.  B.  944  ;  16  L.  J.,  Q.  B.  371  ;  11 
Jut.  778. 

A  lessee,  who  had  paid  his  rent  occasionally 
to  a  trustee,  and  occasionally  to  a  cestui  que 
trust,  gave  up  possession  on  the  last  day  of  his 
term,  but  before  his  term  was  over,  to  the  person 
who  had  been  trustee,  and  not  to  the  party  then 
having  legal  title  : — Held,  that,  as  the  act  was 
equivocal,  it  did  not  amount  either  to  a  surrender 
or  a  forfeiture  of  the  term.  Achland  v.  Lutley^ 
1  P.  &  D.  636  ;  9  A.  &  E.  809. 


Delivery  of  Key  to  Landlord.] — It  is  not 

necessaiy  that  a  surrender  should  be  in  writing ; 
but  the  jury  may  presume  a  surrender  from  the 
delivery  up  of  the  key  to  the  landlord,  coupled 
with  other  facts,  shewing  reasons  for  the  laud- 
lord  accepting  a  surrender,  and  the  tenant  giving 
up  the  tenancy.    Ih, 

An  agreement  by  landlord  and  tenant  that  the 
term  slutll  be  put  an  end  to,  acted  upon  by  the 
tenant's  quittingithe  premises,  and  the  landlord  by 
some  unequivocal  act  taking  possession,  amounts 
to  a  surrender  by  operation  of  law.  PherU  v. 
Popplew9lly  12  C.  B.,  N.  S.  334  ;  31  L.  J.,  C.  P. 
235  ;  8  Jur.,  N.  S.  1104  ;  6  L.  T.  247  ;  10  W.  R.  523. 

Where,  therefore,  a  tenant  left  the  key  at  the 
counting-house  of  the  landlord,  and  the  latter, 
though  he  at  first  refused  to  accept  it,  afterwards 
put  up  a  board  to  let  the  premises,  and  used  the 
key  to  shew  them,  and  pamted  out  the  tenant's 
name  from  the  front : — Held,  sufficient  evidence 
of  a  surrender  by  operation  of  law.    lb. 

A.  &  B.  demised  a  house,  by  lease  in  writing, 
to  C,  at  a  rent  payable  quarterly.  The  key  was 
delivered  to  C.'s  wife.  C.  entered  into  possession ; 
but  before  the  first  quarter's  rent  became  due 
(there  having  been  some  dispute  as  to  arrears  of 
rent  and  taxes),  C.'s  wife  delivered  the  key  back 
to  A.,  who  accepted  it.  B.,  after  signing  the 
lease,  had  never  interfered : — Held,  that  the 
delivering  back  of  the  key  by  the  tenant,  animo 
sursum  reddendi,  and  the  acceptance  thereof  by 
the  landlord,  amounted  to  a  surrender  of  the 
term  by  act  and  operation  of  law.  Dodd  v. 
Aeklom,  6  M.  &  G.  673 ;  7  Scott,  N.  R.  415  ;  13 

IJ.    U.,    U.    X.    11. 

Held,  also,  that  the  jury  was,  upon  the  facts, 
warranted  in  finding  that  C.'s  wife  acted  as  his 
agent  in  surrendering  the  term,  and  that  A. 
acted  as  agent  for  B.  in  accepting  such  surren- 
der, and  that  B.  was  bound  by  such  surrender 
and  acceptance.    lb. 

A.  was  tenant  to  B.  of  rooms  for  a  term  of 
years.  Upon  the  bankruptcy  of  B.,  A.  sent  the  key 
of  the  rooms  to  the  office  of  the  official  assignee, 
where  it  was  left  with  a  clerk,  who  was  told  that 
it  was  the  key  of  the  rooms  which  A.  had  occu- 
pied. A.  immediately  quitted  possession,  and 
no  further  communication  took  place : — Held, 
not  to  amount  to  a  surrender  by  act  or  operation 
of  law.  Qinnan  v.  Hartley,  9  C.  B.  634 ;  19 
L.  J.,  C.  P.  323  ;  14  Jur.  677. 

See  also  WJiitehead  v.  Clifford,  col.  1523. 

Condition  Preoedent  to  Staying  an  Action  for 

Sent.  J — To  an  action  upon  an  indenture  of  lease 
for  nonpayment  of  rent  and  for  nonrepair,  the 
dc^fendant  proposed  to  plead,  that  it  was  agreed 


between  the  plaintiff  and  the  defendant  that  the 
latter  should  surrender  the  tenancy  to  the  plain- 
tiff, by  yielding  up  possession  of  such  portion  of 
the  premises  as  was  in  his  occupation,  and  by 
permitting  the  plaintiff  to  receive  all  future  rents 
of  such  part  as  was  occupied  by  the  defendant's 
tenants,  and  by  permitting  the  tenants  to  attorn 
to  the  plaintiff,  the  defendant  to  pay  a  certain 
sum  of  money,  and  give  up  certain  machinerj, 
all  of  which  was  to  be  done  by  the  defendant, 
and  accepted  by  the  plaintiff,  in  satisfaction  of 
the  covenants  of  the  lease,  and  that  the  lease 
and  counterpart  should  be  given  up  to  be  can- 
celled. The  plea  alleged  that  the  defendant  paid 
to  the  plaintiff  the  money,  and  gave  up  the 
machinery,  and  delivered  the  lease  to  him,  and 
that  the  plaintiff  excused  himself  from  delivenng^ 
up  the  counterpart ;  that  the  defendant  accord- 
ingly withdrew  from  the  possession  of  the  pre- 
mises which  he  occupied,  and  had  never  since 
been  in  the  occupation  or  in  the  receipt  of  the 
rents,  and  that  ne  had  always  permitted  the 
plaintiff  to  receive  the  same,  and  the  tenants  to 
attorn.  Upon  an  application  to  plead  several 
matters,  the  court  refused  to  allow  the  plea  to 
be  pleaded,  as  not  disclosing  an  equitable  de- 
fence, on  the  ground  that  a  court  of  equity 
would  require  the  execution  by  the  defendant  of 
a  valid  surrender  of  the  term  as  a  condition  pre- 
cedent to  staying  the  action,  and  that  a  court  of 
common  law  has  no  power  to  enforce  such  con- 
dition. MiTtes  Royal  Societiti  v.  Magiuiy,  10 
Ex.  489  ;  2  C.  L.  R.  171 ;  24  L.  J.,  Ex.  7;  18  Jur. 
1028. 

Acceptance  of  a  Hew  Lease.] — Acceptance  of 
a  new  good  lease  implies  the  surrender  of  & 
former.  DaHson  d.  Bromley  v.  Stanley,  4  Burr. 
2210. 

A  recital  in  a  second  lease,  that  it  was  granted 
in  part  consideration  of  the  surrender  of  a  prior 
lease  of  the  same  premises  is  not  a  surrender  by 
deed  or  note  in  writing  of  such  prior  lease  ;  it 
not  purporting  in  the  terms  of  it  to  be  of  itself  a 
surrender  or  yielding  up  of  the  interest ;  thoagh, 
in  some  instances,  the  acceptance  of  a  second 
lease  for  part  of  the  same  term  before  demised  ^ 
may  be  a  surrender  of  such  prior  term  by  opera- 
tion of  law  ;  and  this  even  though  the  second 
lease  is  voidable,  if  it  is  not  merely  void.  Roe 
d.  Berkeley  (Earl)  v.  York  QArchbiskop^,  6  East, 
86  ;  2  Smith,  166. 

A  fire  having  occurred  upon  leasehold  premises, 
the  lessor  entered.  Subsequently  an  executory 
agreement  was  entered  into  between  the  parties 
for  a  new  lease  at  an  increased  rent,  as  was  evi- 
denced by  letters  which  passed  between  them, 
in  one  of  which  a  suggestion  was  made  that  a 
memorandum  should  be  indorsed  upon  the  old 
lease  referring  to  the  increase  of  rent.  This  was 
not  carried  out,  but  payments  of  the  increased 
rent  were  demanded  and  made,  but  under  protest 
by  the  lessee's  solicitor.  Upon  the  banlmiptcy 
of  the  lessee  the  lessor  distrained  for  rent  at  the 
increased  rate.  The  county  court  judge  held 
that  the  old  lease  was  still  subsisting,  and  that 
consequently  the  old  rental  alone  could  be  dis- 
trained for : — Held,  on  appeal,  reversing  that 
decision,  that  the  old  lease  was  surrendered  by 
operation  of  law,  and  that  the  agreement  for  an 
increased  rent  having  been  made  and  acted 
upon,  the  distress  for  such  increased  rent  was 
lawful.  Vitale,  Ex  parte,  Yov/ng,  In  re,  47 
L.  T.  480. 
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A  new  letting  to  an  old  tenant,  commencing 
immediately,  operates  as  a  surrender  of  the  ori- 
ginal term,  because  the  lessor  could  have  no 
power  to  create  the  new  term  if  the  original 
term  had  subsisted ;  and^  for  a  like  reason,  a 
new  letting  to  a  third  party,  with  the  assent  of 
the  original  tenant  has  the  same  operation. 
JPDonfiell  V.  Pope,  9  Hare,  705  ;  16  Jur.  771. 

A  quasi  tenant  in  tail  of  a  freehold  lease  for 
lives  may,  by  surrendering  the  old  lease,  with- 
out the  trustees  joining,  and  taking  a  new  lease 
to  himself,  bar  the  remainders  over;  notwith- 
standing there  were  prior  existing  trusts  at  the 
time  of  making  such  surrender.  Blake  v.  Imx- 
ton,  Cooper,  C.  C.  178  ;  3  P.  Wms.  10 ;  6  T.  E. 
290,  n. 

Where  a  lease  by  a  bishop,  which  had  been 
granted  in  consideration  of  the  surrender  of  a 
prior  lease  by  deed-poll,  had  been  avoided  by 
the  successor,  the  first  lease  was  not  revived  by 
such  avoidance.  Doe  d.  Rochester  (^Bishop)  v. 
Bridges,  1  B.  &  Ad.  847. 

Where  a  landlord  grants  a  new  lease  to  a 
stmnger  with  the  assent  of  the  tenant  under  an 
existing  lease,  and  the  latter  gives  up  his  own 
possession,  that  is  a  surrender  by  operation  of 
law.  Davison  v.  GctU,  1  H.  &  N.  744  ;  26  L.  J., 
Ex.  122  ;  3  Jur.,  N.  S.  342. 

A  lease  of  lands  was  granted  conformably  to  a 
power  to  lease.  A  later  lease  was  expressed  to  be 
granted  "  for  the  consideration  of  the  surrender 
of  the  present  lease,  and  which  is  hereby  sur- 
rendered accordingly,"  and  of  a  sum  of  money. 
The  earlier  lease  was  actually  given  up  on  the 
execution  of  the  second.  The  second  lease  was 
not  valid  as  an  execution  of  the  power ;  but  rent 
was  received  according  to  its  terms,  by  succes- 
sive tenants  for  life  and  in  remainder  under  the 
settlement : — Held,  that  the  surrender  of  the 
first  lease  was  good.  Doe  d.  Egremont  (^Earl) 
V.  Forwood,  3  Q.  B.  627. 

Lands,  which  were  devised  for  life,  remainder 
over,  with  a  power  of  leasing  to  the  tenant  for 
life,  were  held  under  two  leases,  of  1760  and 
1784,  for  ninety-nine  years,  determinable  on 
lives.  In  1788,  S.,  the  lessee,  agreed  to  sell  a 
parcel  to  A. ;  and  G.,  tenant  for  life  under  the 
will,  in  consideration  of  the  surrendering  into 
his  hands  of  the  two  indentures,  1760  and  1784, 
and  in  order  to  effectuate  the  agreement  between 
S.  and  A.  with  respect  to  that  parcel  which  was 
intended  to  be  demised  by  an  indenture'beariug 
even  date  therewith,  demised  the  residue  of  the 
lands  to  S.,  with  an  apportionment  of  the  rents 
and  heriots,  the  parcel  being  severed.  The  lease 
of  1788  was  not  a  due  execution  of  the  power. 
In  ejectment  by  the  remainderman  i^ter  the 
death  of  the  tenant  for  life  : — Held,  that  the  ac- 
ceptance by  S.  of  the  lease  of  1788  did  not,  as  to 
the  lands  thereby^  demised,  operate  as  an  ab- 
solute surrender  in  law  of  the  lease  of  1784, 
which  was  then  subsisting,  but  as  a  conditional 
surrender  only  during  the  life  of  the  tenant  for 
life.  Doe  d.  Biddvlph  v.  Poole,  11  Q.  B.  713  ; 
17  L.  J.,  Q.  B.  143  ;  12  Jur.  450. 

Lands  were  demised  for  life,  remainder  over, 
with  a  power  of  leasing  to  the  tenant  for  life. 
In  1765  the  testator  made  a  lease  for  ninety-nine 
years,  if  certain  lives  should  so  long  live.  In 
1812  the  tenant  for  life  under  the  \nll  made  a 
lease,  "  in  consideration  of  the  surrendering  up 
into  the  hands  of  the  lessor  by  the  lessee "  the 
lease  of  1755,  "  which  surrender  was  thereby 
made  and  accepted  accordingly ; "  this  lease 


was  invalid,  being  not  made  conformably  to  the 
power: — Held,  that  as  the  new  lease  did  not 
pass  an  interest  according  to  the  contract,  the 
acceptance  of  it  did  not  operate  as  a  surrender 
of  the  former  lease.  Doe  d.  Egremont  (^EarV)  v. 
Courtenay,  9  Q.  B.  932  ;  17  L.  J.,  Q.  B.  161 ;  12 
Jur.  454. 

In  1742,  a  farm  was  demised  by  the  Broderers' 
Company  to  F.  for  100  years,  with  a  covenant 
for  perpetual  renewal.  In  1827,  the  residue  of 
this  term  had  become  vested  in  6.,  who  in  that 
year  assigned  it,  by  way  of  mortgage,  with  a 
proviso  for  redemption.  On  the  22nd  May,  1828, 
H.  demised  the  farm  for  twenty-one  years  to  the 
plaintiff.  On  the  12th  January,  1836,  the  mort- 
gagees and  H.  surrendered  the  premises  to  the 
Broderers'  Company.  On  the  13th  January, 
1836,  the  company  demised  them  to  H.  for  100 
years,  and  shortly  afterwards  the  imexpired 
residue  of  that  term,  and  all  the  estate  and 
interest  of  H.  in  the  premises,  were  assigned'  to 
the  defendant.  In  an  action  by  the  plaintiff 
against  the  defendant  on  a  covenant  in  the  lease 
from  H.  to  the  plaintiff  to  keep  down  the  rabbits 
on  the  farm,  the  defendant  pleaded  that  H.  did 
not  demise  to  the  plaintiff ;  that  the  reversion 
on  that  lease  did  not  vest  in  the  defendant : — 
Held,  that  both  these  issues  ought  to  be  entered 
for  the  plaintiff,  for  that  the  lease  being  by  deed 
was  a  demise  by  way  of  estoppel,  and  a  reversion 
in  H.  by  estoppel  was  thereby  created,  which 
prim&  facie  was  a  reversion  in  fee,  and  therefore 
was  not  surrendered  to  the  Broderers'  Company, 
but  passed  from  H.  to  the  defendant.  Sturgeon 
V.  Wingfield,  15  M.  &  W.  224  ;  15  L.  J.,  Ex.  212. 


Bights  of  irnder-Tenant.] — ^A.  demised 


premises  to  B.,  which  B.  demised  to  C,  reserving 
rent ;  the  interest  of  B.  was  afterwards  sold  to 
D.,  upon  which  D.  obtained  from  A.  a  new 
lease,  the  lease  to  B.  having  been  cancelled  ;  B. 
and  D.  afterwards  distrained  for  rent  in  the 
name  of  D.,  upon  which  occasion  D.  declared 
that  the  premises  belonged  to  him  : — Held,  in  an 
action  against  B.,  D.,  and  their  ser^'ants,  that  the 
canoellation  and  new  lease  did  not  operate  as  a 
surrender  of  the  interest  of  B.,  and  that  rent  being 
due  to  B.  by  effluxion  of  time,  B.,  D.,  and  their 
servants  were  justified  in  making  the  distress, 
though  in  the  name  of  D.  Wootley  v.  Gregory, 
2  Y.  &  J.  536. 

Validity  of,  as  affecting  Assignee  under  Bill 
of  Sale— Growing  Crops.] — B.,  the  tenant  from 
year  to  year  of  a  farm  of  the  defendant,  assigned 
by  bill  of  sale  to  the  plaintiff  all  his  property 
upon  the  farm  together  with  all  growing  and  all 
other  crops,  which  at  any  time  thereafter  should 
be  in  or  about  the  same  or  any  other  premises  of 
his.  On  the  25th  of  April,  after  the  execution 
of  this  bill  of  sale,  the  defendant  distrained  for 
rent,  and  while  in  possession  under  that  distress, 
he,  having  no  knowledge  of  the  bill  of  sale, 
agreed  with  B.,  that  he  would  forego  all  claim 
for  rent,  that  B.  should  surrender  the  farm  to 
him,  and  that  the  tenancy  should  be  determined 
as  from  the  24th  of  June  next  ensuing.  In  May, 
B.  having  made  default  in  payment  of  the  in- 
stalments under  the  bill  of  sale,  the  plaintiff 
took  an  inventory  of  the  goods  on  the  farm,  and 
put  locks  on  the  gates  of  the  fields  in  which  the 
crops  were  growing.  The  defendant  then  in- 
formed the  plaintiff  of  the  agreement  between 
himself  and  B. ;  whereon  the  plaintiff  removed 
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the  locks  and  shortly  after  gare  the  defendant 
notice  of  the  assignment  to  him  by  the  bill  of 
sale  of  the.  crops.  The  defendant  attended  to 
the  cultivation  of  the  crops,  took  possession  of 
the  farm  on  the  24th  of  June,  and  reaped  and 
sold  the  crops  as  Ihey  came  to  maturity.  In  an 
action  of  trover  and  for  the  conversion  of  the 
crops : — Held,  that  although  the  plaintiff  was  in 
equity  entitled  to  relief,  yet  an  action  of  trover 
could  not  be  maintained  ;  that  the  surrender  by 
the  tenant  to  the  landlord  was  a  valid  surrender 
at  law,  but  that  it  could  not  a^ect  prejudicially 
the  equitable  rights  of  the  plaintiff  as  assignee 
of  the  crops ;  that  if  there  could  be  no  valid 
surrender  as  against  the  plaintiff,  and  if  the 
tenant  must  still  be  considered  with  regard  to 
the  plaintiff  to  be  in  possession,  so  that  the 
plaintiff  could  claim  to  be  by  the  assignment  in 
the  same  position  as  the  tenant,  then  the  plain- 
tiff, although  entitled  to  the  value  of  the  crops 
when  sold,  was  also  liable  to  pay  the  rent  of  the 
farm,  and  the  expenses  of  cultivating  and 
harvesting  the  crops,  and  that  as  the  balance  on 
a  settlement  of  account  was  in  favour  of  the  de- 
fendant, judgment  must,  in  the  circumstances  of 
the  t»8e,  be  entered  for  the  defendant.  ClemenU 
V.  Mathrws,  11  Q.  B.  D.  808  ;  62  L.  J.,  Q.  B.  772 
— C.  A.    Reversing  47  L.  T.  251. 

irnftamp«d  Agreement  for.]— An  agreement 
between  a  landlord  and  tenant  for  the  latter  to 
give  up  possession,  and  the  former  to  take  the 
stock  at  a  valuation,  and  to  make  compensation 
for  fallows,  to  pay  all  taxes,  and  permit  the 
tenant  to  keep  possession  of  part  of  the  messuage 
and  some  of  uie  outhouses  up  to  a  certain  day, 
without  paying  rent  or  taxes,  was  held  to  operate 
as  a  surrender  of  the  term,  and  not  being  on  a 
deed  stamp  was  void.  Williafns  v.  Sawyer j  6 
Moore,  226  ;  3  B.  &  B.  70. 

Surrender  after  Hotioe  of  Assignment  of  ftitnre 

Bent.] — The  plaintiffs  sub-let  a  portion  of  pre- 
mises, of  which  they  had  a  lease,  to  the  defen- 
dant. They  afterwards  assigned  their  interest  in 
the  premises  to  B.,  and  agreed  in  writing  with 
B.,  that  notwithstanding  this  assignment  they 
should  receive  the  rent  due  from  the  defendant 
for  the  remainder  of  her  lease,  and  notice  of  this 
agreement  was  given  to  the  defendant.  The  de- 
fendant afterwards  surrendered  her  lease  to  B. 
In  an  action  for  rent  claimed  as  accruing  after 
the  surrender : — Held,  that  even  if  there  was  a 
valid  assignment  of  a  chose  in  action,  still  that 
the  plaintiffs  could  not  recover,  for  that  the 
assignment  was  of  rent  to  become  due,  whereas 
no  rent  had  accrued  due  after  the  surrender,  and 
the  defendant  could  not  be  prevented  by  the 
agreement  between  the  plaintiffs  and  B.  from  sur- 
rendering her  lease  to  B.  Southwell  v.  Scatter, 
49  L.  J.,  Ex.  356  ;  44  J.  P.  376— C.  A. 

Premises  Relet  to  Lessor.] — Where  a  lease 
came  into  the  hands  of  the  original  lessor,  by  an 
agreement  entered  into  between  him  and  the 
assignee  of  the  original  lessee,  ^*  that  the  lessor 
should  have  the  premises  as  mentioned  in  the 
lease,  and  should  pay  a  particular  sum  over  and 
above  the  rent,  annually,  towards  the  goodwill, 
already  paid  by  such  assignee  ; "  such  agreement 
operates  as  a  surrender  of  the  whole  term. 
Smith  T.  MapUha^k,  1  T.  R.  441. 


under  an  agreement  to  hold  from  Michaelmas, 
1799,  to  Michaelmas,  1816,  at  a  yearly  rent  A. 
died,  and  devised  the  premises  to  C,  who  in  1813 
put  them  up  to  sale  by  auction  :  D.  became  the 
purchaser,  and  also  agreed  to  buy  B.'s  outstand- 
ing term,  without  C.'s  knowledge  or  assent.  D., 
having  let  E.  into  possession,  became  bankrupt. 
In  1814,  C,  by  letter  to  B.,  admitted  that  B. 
occupied  the  premises,  and  afterwards  demanded 
rent  from  him.  G.  and  D.'s  assignees  afterwards 
executed  mutual  deeds  of  release,  and  D.'s  assig- 
nees released  E. : — Held,  that  C.  was  entitled  to 
recover  the  rent  from  1813  to  1816  from  B.,  as 
there  had  been  no  surrender  in  writing  of  his 
interest  to  D.,  and  as  C.  had  not  assented  to  E.'s 
being  let  into  possession.  MattJiews  v.  Sawell, 
2  Moore,  262. 

By  an  agreement  dated  in  May,  to  which  A., 
B.,  and  C.  were  parties,  A.  and  B.  agreed  to  sell 
by  auction  an  estate  to  which  they  were  entitled 
as  tenants  in  common,  or  in  default  of  such  sale, 
that  such  parts  of  it  as  should  not  be  sold  after 
the  1st  August  and  before  the  1st  September 
following  should  be  divided  into  two  equal  lots 
between  A.  and  B.,  and  that  1002.  should  be  paid 
by  A.  to  C,  the  principal  tenant,  as  a  remunera- 
tion for  his  giving  up  possession  of  his  farm  at 
Michaelmas  following  ;  and  C.  agreed  to  give  up 
possession  of  his  farm  accordingly.  No  part  of 
the  estate  was  sold  by  the  1st  September,  but 
some  portions  were  sold  subsequently,  and  the 
remainder  was  divided  between  A.  and  B.,  but 
such  division  was  not  completed  till  the  following 
March.  G.  continued  in  possession,  by  the  desire 
of  A.  and  B.,  until  that  time,  and  then  quitted: 
— Held,  that  the  agreement  was  not  a  surrender 
of  A.'s  term.  Weddall  or  Weddle  Y,,Capefj  1 
M.  &  W.  50 ;  1  Gale,  432. 

Although  a  surrender  of  a  life  estate  to  the 
owner  of  the  fee  is  as  between  the  parties  an 
extinguishment  of  the  estate  surrendered,  yet  it 
may  have  continuance  to  uphold  a  prior  interest 
derived  under  it.  Doe  d.  Beadon  v.  Pyhe,  5  M. 
&  8.  146. 

A.  being  seised  in  fee  of  premises,  by  indenture 
of  the  5th  July,  1814,  demised  them  for  twenty- 
one  years  to  B.,  who  entered,  and  was  possessed 
accordingly.  B.,  by  indenture  of  the  3rd  No- 
vember, demised  the  premises  to  G.  for  the 
residue  of  his  term  therein,  excepting  the  last 
twenty-one  days ;  and,  on  the  12th  February, 
1816,  B.,  by  deed-poll,  indorsed  on  the  counter- 
part of  the  lease  to  G.,  granted  all  his  CB.*s> 
estate  and  interest  in  the  premises  to  A.,  to  hold 
to  him  for  all  such  time  or  term  in  the  counter- 
part of  the  ilease  mentioned,  namely,  the  next 
immediate  reversion,  expectant  on  the  determi- 
nation of  B.'s  lease.  A.,  by  deeds  of  lease  and 
release,  of  the  15th  and  16th  July,  1822,  granted, 
sold,  and  assigned  all  his  estate  and  interest  in  the 
premises  to  the  plaintiff  hj  way  of  mortgage.  On 
the  19th  October,  1816,  G.  assigned  all  his  interest 
in  the  premises  to  the  defendeuit,  who  never  en- 
tered, and  G.  remained  in  possession.  In  an 
action  against  the  defendant  for  nonpayment  of 
rent : — Held,  that  the  deed-poll  did  not  operate 
as  a  surrender  of  B.'s  reversion  of  twenty-one 
days  to  A.,  but  only  of  his  interest  for  the  term 
co-extensive  with  G.'s  lease  ;  and  that  the  plain- 
tiff might  sue  the  defendant  on  the  covenants 
contained  in  such  lease.  Burton  v.  Barclay^  5 
M.  &  P.  785  ;  7  Bing.  746. 


Other  Modes  of.] — ^A.  demised  a  farm  to  B.  |     Sefenee— To  forego  Sent  in  eonsideration  ef 
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PomobsIoxl] — To  an  action  for  rent  dae  under  a 
demise,  the  defendant  pleaded,  that,  before  the 
rent  became  due,  it  was  agreed  between  the 
plaintiff  and  the  defendant,  t^t,  in  consideration 
of  his  giving  up  possession,  he  should  be  dis- 
charged from  anj  further  rent,  and  that  he  had 
given  up  possession  accordingly,  concluding  with 
an  allegation,  that  the  tenancy  was  thereby 
surrendered : — Held,  that  the  plea  was  not  to  be 
taken  as  setting  up  a  surrender  so  as  to  require  a 
memorandum  in  writing  ;  but  that  it  afforded  a 
valid  excuse  for  the  nonpayment  of  the  rent,  by 
shewing  the  agreement  and  the  giving  up  of 
possession.  Oore  v.  Wright,  3  N.  &  P.  243  ;  8 
A.  &  B.  118  ;  1  W.,  W.  &  H.  266  ;  2  Jur.  840. 

From  what  Time.] — When  a  tenant  on  lease 
has  quitted  the  demised  premises  before  the  ex- 
piration of  the  term,  and  has  sent  the  key  to 
the  landlord,  with  the  intention  of  giving  up 
possession,  the  mere  fact  that  the  landlord  has 
received  the  key,  and  attempted  unsuccessfully 
to  relet  the  premises,  does  not  estop  him  from 
alleging  that  the  tenancy  still  subsists.  And  if 
af terwuxls,  before  the  expiration  of  the  term, 
the  landlord  relets  the  premises,  the  surrender 
by  operation  of  law  takes  effect  from  such  re- 
letting, and  does  not  relate  back  to  the  original 
receipt  of  the  key  by  him.  Oastler  v.  Hendenon, 
2  Q.  B.  D.  675  ;  46  L.  J.,  Q.  B.  607 ;  37  L.  T.  22 
— C.  A. 

b.  Presumption  of. 

Generally.] — An  acceptance  of  a  surrender  of 
a  lease  is  not  to  be  presumed  from  the  circum- 
stances of  the  rent  having  been  paid  by  a  third 
person,  and  not  by  the  original  tenant.  Copeland 
V.  Watts,  1  Stark.  96. 

Under  certain  circumstances  the  jury  may  pre- 
sume a  satisfied  term  to  have  been  surrendered 
to  the  cestui  que  use  ;  but  if  no  such  presumption 
is  made,  and  it  appears  in  a  special  verdict  in 
ejectment  that  such  a  term  is  still  outstanding 
in  a  trustee  who  is  not  joined  in  bringing  the 
ejectment,  the  cestui  que  use  cannot  recover. 
Ooodtitle  d.  Jones  v.  Jones,  7  T.  R.  47 ;  S.  P., 
Godfrey  v.  Hudson,  2  Esp.  499,  n. 

A  satisfied  term  may  be  presumed  to  be  sur- 
rendered ;  but  an  unsatisfied  term,  raised  for  the 
purpose  of  securing  an  annuity,  during  the  life  of 
the  annuitant,  cannot ;  and  may  be  set  up  as  a  bar 
to  the  heir  at  law,  even  though  he  clamiis  only 
subject  to  the  charge.  Doe  d.  Hodsden  v.  Staple, 
2  T.  R.  684. 

In  1772,  a  term  of  1,000  years  was  created  by 
deed,  for  the  purpose  of  securing  5,000Z. ;  and,  in 
1787,  the  principal  and  interest  having  been  paid, 
the  residue  of  the  term  was  assigned  in  trust  for 
the  devisees  of  the  person  who  created  the  term. 
In  1789,  the  premises  were  conveyed  to  a  pur- 
chaser by  deed,  and  the  residue  of  the  term  was 
assigned  in  trust  for  the  purchaser,  her  heirs  and 
assigns,  or  as  she  should  appoint,  and  in  the 
meantime  to  attend  the  inheritance.  The  pur- 
chaser entered  into  possession  of  the  premises, 
and  continued  so  possessed  till  her  death.  In 
1808,  she  executed  a  marriage  settlement,  reserv- 
ing to  herself  a  power  of  appointment  by  deed  or 
will ;  and  after  the  marriage,  she,  in  December, 
1813,  devised  all  her  real  estate.  Neither  in  the 
marriage  settlement  nor  in  the  will  was  any 
mention  made  of  the  term  of  1,000  years.  She 
and  her  husband  having  both  died  : — Held,  on 


ejectment  brought  by  her  heir-at-law,  that  there 
were  no  premises  from  which  a  surrender  of  the 
term  could  be  presumed.  Doe  d.  Blacknell  v. 
Plow-man,  2  B.  &  Ad.  573. 

Mortgage  Termi.] — ^Where  an  old  mortgage 
term  of  1,000  years,  created  in  1727,  was  recog- 
nized in  a  marriage  settlement  of  the  owner  of 
the  inheritance  in  1751,  by  which  a  sum  was 
appropriated  to  its  discharge;  and  no  further 
notice  was  had  of  it  till  1802,  when  a  deed,  to 
which  the  then  owner  of  the  inheritance  and  the 
representatives  of  the  termors  were  parties,  re- 
citing that  the  term  was  still  subsisting,  conveyed 
it  to  others  to  secure  a  mortgage  : — Held,  that 
it  could  not  be  presumed  to  have  been  sur- 
rendered against  the  owner  of  the  inheritance, 
who  was  interested  in  upholding  it.  Doe  d. 
Grahum  v.  Scott,  11  East,  478. 

A  testator,  in  a  codicil  to  his  will,  stated  that 
certain  premises  mentioned  in  the  will  were 
charged  with  a  mortgage  for  500/.,  which  he 
directed  his  executors  U)  pay  off : — Held,  that 
after  the  lapse  of  nearly  forty  years,  during  all 
which  time  the  testator's  representatives  had 
been  in  the  perception  of  the  rent,  the  mortgagee 
might  be  presumed  to  have  been  satisfied,  and 
the  term  surrendered.  Doe  d.  Mantin  v.  Austin, 
2  M.  &  Scott,  107. 

Evidence  to  go  to  Jury  as  to.]— A.  devised  an 
estate  to  trustees  for  years  with  remainder  to  B., 
which  B.,  eighteen  years  after  the  death  of  A., 
treated  as  his  freehold,  and  leased  for  lives.  In 
an  action  by  the  lessee  of  B.,  as  reversioner,  the 
jury  was  told  that  they  could  not  presume  a 
surrender  of  the  term  by  the  trustees  to  B. ; 
and,  upon  motion  for  a  new  trial,  the  direction 
was  held  right.  Day  v.  Williavis,  2  C.  &  J. 
460. 

Where  an  alleged  outstandiog  term  appears 
to  have  done  the  duty  for  which  it  was  created, 
the  jury  is  at  liberty  to  presume  a  surrender  of 
it.  Bartlett  v.  Doubles,  5  D.  &  R.  526  ;  3  B.  &  C. 
616  ;  1  C.  &  P.  622. 

A.  having  granted  a  lease  to  B.  for  twenty-one 
years,  before  the  expiration  of  the  term,  granted 
another  lease  of  the  same  premises  to  C.  No 
surrender  in  writing  of  E.'s  interest  was  shewn^ 
but  the  lease  granted  to  him  was  produced  from 
A.'s  custody,  with  the  seals  torn  off  ;  and  it  was 
proved  to  be  the  custom  to  send  in  the  old  leases 
to  A.'s  office,  before  a  renewal  was  made,  and 
which  old  leases  were  thereupon  cancelled  by  A.'s 
officer  : — Held,  that  this  was  evidence  from  which 
the  jury  might  presume  that  B.  had  assented  to 
the  grant  of  the  lease  to  C,  so  as  to  determine 
his  interest  by  act  and  operation  of  law  within 
the  29  Car.  2,  c.  3,  s.  3.  WalkevT.  RicJiardson,  2 
M.  k  W.  882  ;  M.  &  H.  261. 

In  the  case  of  a  plain  trust,  where  the  trustees 
were  directed  to  convey  to  a  devisee  on  his  attain- 
ing twenty-one,  the  jury  may  be  directed  to  pre- 
sume a  conveyance  at  any  time  afterwards, 
thongh  considerably  less  than  twenty  years. 
England  d.  Syhoum  v.  Slade,  4  T.  R.  682. 

The  jury  may  presume  an  old  satisfied  term 
surrendered  to  the  cestui  que  use  in  order  to 
substantiate  a  lease  executed  by  him.  Dot' 
d.  Bowerman  v.  Syhoum,  7  T.  R.  2  ;  2  Esp. 
496. 

By  a  marriage  settlement,  the  settlor  limited 
his  estate  to  A.  and  B.,  as  trustees,  *'  to  the  only 
proper  use  and  behoof  of  them,  their  heirs  and 
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assigns,  for  ever,"  in  trust  for  the  settlor  until  his 
marriage,  in  trust  for  husband  and  wife  for  life 
and  the  longest  liver  ;  then  in  trust  for  a  term  to 
other  trustees  to  raise  portions  for  younger  chil- 
dren ;  then  in  trust  for  the  first  son  and  heirs 
male  of  the  body  ;  then  to  the  second  son  in  like 
manner ;  and  then  to  the  daughters ;  and,  for  de- 
fault of  such  issue,  then  over  to  the  right  heirs  of 
the  settlor  : — Held,  that  the  first  set  of  trustees 
took  the  legal  estate  by  common  law,  and  not  by 
the  Statute  of  Uses ;  and  the  second  use  could 
not  be  executed  by  the  statute.  The  purposes  of 
the  settlement,  however,  being  at  an  end,  in  eject- 
ment by  the  devisee  of  the  person  last  seised, 
after  the  lapse  of  forty  years : — Held,  that  it 
might  be  left  to  the  jury  to  presume  a  reconvey- 
ance of  the  legal  estate  from  the  trustees.  Doe 
d.  Lloyd  V.  Passingham,  9  D.  &  R.  416  ;  6  B.  & 
C.  305. 

Where  the  defendant's  ancestor  came  into  pos- 
session of  certain  lands  seventy  years  ago,  as  a 
creditor  under  a  judgment  obtained  against  the 
then  owner,  and  the  defendant's  family  had  con- 
tinued in  possession  ever  since : — Held,  that  the 
original  possession  not  having  been  taken  under 
any  conveyance,  the  length  of  possession  was  only 
pnm&  facie  evidence  from  which  the  jury  might 
infer  a  subsequent  conveyance  by  the  original 
owner,  or  some  of  his  descendants  ;  but  that  it 
might  be  rebutted  by  other  evidence  ;  and  that 
the  jury  was  not  to  presume  such  conveyance 
from  length  of  possession,  unless  satisfied  that 
such  conveyance  had  actually  been  executed. 
Doe  d.  Fenwick  v.  Bted,  5  B.  &  A.  232. 

A  term  of  years  was  created  in  1762,  and 
assigned  over  to  a  trustee  in  1779  to  attend  the  in- 
heritance. In  1814,  the  owner  of  the  inheritance 
executed  a  marriage  settlement,  and,  in  1816, 
he  conveyed  his  life  interest  in  the  estate  to  a 
purchaser,  as  a  security  for  a  debt ;  but  no  as- 
signment of  the  term  or  delivery  of  the  deeds 
relating  to  it  took  place  on  either  occasion.  In 
1819,  an  actual  assignment  of  the  term  was 
made  by  the  administrator  of  the  trustee  in 
1779,  to  a  new  trustee  for  the  purchaser  in  1816 : 
— Held,  that,  under  these  circumstances,  on  an 
ejectment  brought  by  a  prior  incumbrancer 
against  the  purchaser,  the  ]ury  was  warranted 
in  presuming  that  the  term  had,  previously  to 
1819,  been  surrendered.  Doe  d.  Putland  v. 
mider,  2  B.  &  A.  782. 

The  plaintiff  was  tenant  to  A.  of  one  close  ; 
E.  was  tenant  to  B.  of  another  close  ;  the  plain- 
tiff and  E.  verbally  agreed  to  exchange  their 
holdings  ;  "  the  plaintiff  to  have  B.'s  ^nd  and 
pay  E.'s  rent,  E.  to  have  A.'s  land  and  pay  the 
plaintiff's  rent."  On  the  same  day  each  took 
possession  of  the  other's  land.  E.  undertook  to 
communicate  their  bargain  to  C,  who  was  the 
agent  of  both  A.  and  B. ;  he  did  accordingly, 
some  days  afterwards,  communicate  it  to  him, 
and  C.  expressed  his  concurrence  : — Held,  that 
this  was  evidence  to  go  to  the  jury  of  a  surrender 
by  E.  to  B.  of  his  interest  in  B.'s  close.  Bees  v. 
Williams,  2  C,  M.  &  R.  581  j  1  Tyr.  &  G.  23  ;  1 
Gale,  332. 

A  term  of  1,000  years  was  created  by  deed  in 
1717,  and,  in  1735,  was  assigned  for  the  purpose 
of  securing  an  annuity  to  A.,  and  after  that  to 
attend  the  inheritance.  A.  having  died  in  1741, 
and  the  estate  having  remained  undisturbed  in 
the  hands  of  the  owner  of  the  inheritance  and 
her  devisee  from  1735  to  1813,  without  any  no- 
'  ice  having  been  in  the  meantime  taken  of  the 


term,  except  that,  in  1801,  the  devisee,  in  whose 
possession  the  deeds  creating  and  assigning  it 
were  found,  covenanted  to  produce  those  deeds 
when  called  for : — Held,  that,  under  these  cir- 
cumstances, the  jury  was  warranted,  in  an  eject- 
ment brought  for  the  premises  by  the  heir-at- 
law,  to  presume  a  surrender  of  the  term.  Doe  d. 
Burdett  v.  Wrighte,  2  B.  &  A.  710. 

Feoffoe  not  taking  Posseicion.] — A  tenant  in 
tail  conveyed  by  feoffment  in  1779 ;  but  the 
feoffee  never  entered,  and  the  tenant  in  tail  and 
those  claiming  under  him  remained  in  possession 
till  1829 ;  they  were  also  in  possession  of  the 
deed  of  feoffment  and  suffered  a  recovery : — 
Held,  that  a  reconveyance  from  the  feoffee  might 
be  presumed.    Jenny  v.  Jo^uis,  10  Blng.  76. 

Where  Term  fnbserrient  to  Leasing  Power.  ] — 

An  estate  was  settled  on  A.  for  life,  with  power 
to  charge  it  with  an  annuity  for  her  husband, 
and  portions  for  their  younger  children,  and  to 
grant  leases.  A.  granted  the  estate  to  trustees 
for  500  years,  on  tiiist,  if  she  should  so  direct,  to 
raise  portions  by  mortgages  or  sale  : — Held,  that 
the  term,  till  called  into  operation,  was  subser- 
vient to  the  leasing  power,  and  was  no  answer  to 
an  ejectment  by  a  lessee  holding  under  a  lease 
granted  subsequently  to  the  settlement.  Doe  d. 
Courtail  v.  Tlwrnas,  4  M.  &  R.  218  :  9  B.  &  C. 
288. 

Agreement,  Leesor  and  Lessee  and  Lessor  and 

Under-lessee.] — ^A.  demises  to  B.,  who  underlets 
to  C.  In  the  middle  of  both  terms  it  is  agreed 
between  A.  and  B.,  that  B.'s  tenancy  shall  cease, 
and  between  A.  and  C.  that  C.  shall  hold  under 
A.  for  a  longer  term.  This  arrangement  enures 
as  a  surrender  from  B.  to  A.,  and  a  new  demise 
from  A.  to  C.  Bex  v.  Banhvry^  3  N.  &  M.  292  ; 
1  A.  &  E.  136. 

Acts  of  Ownership  on  part  of  Lessor.] — 
If  a  tenant  quits  apartments  without  giving 
notice,  the  landlord  may  recover  the  rent,  al- 
though he  has  put  up  a  bill  in  the  window  for 
the  purpose  of  letting  the  apartments.  Redpath 
v.  Roherta,  3  Esp.  225. 

So,  if  the  landlord  lights  fires  in  the  rooms, 
or  even  uses  the  fires,  it  will  not  deprive  him  of 
his  right  to  rent.  Griffith  v.  Hodges,  1  C.  dc  P. 
419. 

Lessee  ezpeoting  Ooods  to  be  Seised  for  Bent — 

Quitting.] — A  tenant  of  apartments  is  not  justi- 
fied in  quitting  without  notice,  merely  from  a 
fear,  however  reasonable,  that  his  goods  may  be 
seized  for  his  landlord's  rent.  Rieluttt  v.  ThWcIi, 
6  C.  &  P.  66. 


o.  Of  Tenaxicies  firom  Tear  to  Tear. 

Generally.] — A  tenancy  from  year  to  year 
cannot  be  determined,  so  as  to  bar  the  in- 
terest of  the  tenant's  creditors,  unless  there  is 
either  a  legal  notice  to  quit,  or  a  surrender  in 
writing.    Doe  d.  Rend  v.  Ridout,  5  Taunt  519. 

A  verbal  agreement  to  lease  a  ferry  for  a  year 
may  be  put  an  end  to  by  a  verbal  agreement  be- 
fore the  expiration  of  the  year.  Peter  v.  Kendal, 
6  B.  &  C.  703. 

Acoeptance  of  another  Tenant.]  —  A  parol 
agreement  between  a  landlord  and  a   tenant 
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Insolveney  of  Hew  Tenant  to  Knowledge  of 
Original  Tenant.] — Where  A.,  at  the  request  of 
B.,  his  yearly  tenant,  accepted  C.  as  tenant  in 
his  stead,  who  proved  to  be  insolvent,  and  it 
appeared  that  B.,  when  he  proposed  C.  to  A., 
knew  that  G.  had  compoanded  with  his  creditors, 
but  did  not  communicate  the  fact  to  A. : — Held, 
that  the  suppression  of  such  a  fact  was  a  fraud 
in  B.,  which  rendered  him  still  liable  to  A«  for 
the  rent.    Bruce  v.  Ruler,  2  M.  &  R.  3. 


from  year  to  year,  that  another  tenant  should  be 
substituted  in  his  place,  who  was  accordingly 
substituted,  is  a  sufficient  surrender  according  to 
the  Statute  of  Frauds  to  determine  the  former 
tenancy.    Stone  v.  Whitin^f,  2  Stark.  235. 

But  it  is  not  sufficient  if  the  third  person  does 
not  take  possession.  Taylor  v.  Chapman,  Peake*s 
Add.  Gas.  19.* 

A.,  being  tenant  from  year  to  year,  underlet 
the  premises  to  B.,  and  the  original  landlord, 
with  the  assent  of  A.,  accepted  B.  as  his  tenant, 
but  there  was  no  surrender  in  writing  of  A.'s 
interest ;  rent  being  subsequently  in  arrear,  the 
landlord  distrained  on  B.*s  goods  : — Held,  that 
these  circamstances  constituted  a  valid  surrender 
of  A.'s  interest  by  act  and  operation  of  law  with- 
in the  Statute  of  Frauds.  Thomas  v.  Cook,  2 
B.  &  A.  119  ;  2  Stark.  408.  But  see  Matthews  v. 
Sawell,  2  Moore,  262. 

Where  premises  had  been  let  to  B.  for  a  term 
determinable  by  a  notice  to  quit,  and  pending 
such  term  G.  applied  to  A.,  the  landlord,  for 
leave  to  become  the  tenant  instead  of  B.,  and, 
upon  A.  consenting,  agreed  to  stand  in  B.'s 
place,  and  offered  to  pay  rent: — Held,  that 
(though  B.'s  term  had  not  been  determined  either 
by  a  notice  to  quit,  or  a  sm'render  in  writing)  A. 
might  maintain  an  action  for  use  and  occupa- 
tion against  G.,  and  that  the  latter  could  not  set 
up  B.*s  title  in  defence  to  that  action.  Phipps 
v.  Scvlthorpe,  1  B.  &  A.  50. 

Where  a  lessee  quitted,  in  the  middle  of  his 
term,  apartments  which  he  had  taken  for  a  year, 
and  the  lessor  let  them  to  another  tenant : — 
Held,  that  she  could  not  recover  rent  against  the 
lessee  for  a  subsequent  portion  of  the  year,  diuing 
which  the  apartments  had  been  unoccupied. 
Walls  V.  Atcneson,  3  Bing.  462  ;  11  Moore,  379  ; 
2  G.  &  P.  268. 

A  tenant  from  year  to  year,  at  a  rent  payable 
half-yearly,  without  giving  any  notice  to  the 
landlord,  quitted  the  premises  at  the  expiration 
of  the  current  year.  Before  the  next  half-year 
expired,  the  landlord  let  the  premises  to  another 
tenant,  who  occupied  the  same  : — Held,  that  the 
landlord  was  not  entitled  to  recover  rent  from 
the  first  tenant  from  the  expiration  of  the  cur- 
rent year,  when  he  quitted  the  premises,  to  the 
time  when  the  landlord  relet  the  same  to  the 
second  tenant.  Hall  v.  Burgess,  5  B.  &  G.  332  ; 
8  D.  &  R.  67. 

A.,  being  tenant  from  year  to  year  to  B.,  died, 
leaving  his  widow  in  possession.  G.,  some  time 
after,  took  out  letters  of  administration  to  the 
deceased,  and  the  widow  continued  in  possession, 
paying  rent  to  B.,  with  the  knowledge  of  G., 
who  never  objected  to  such  payment,  or  made 
any  demand  of  rent : — Held,  that  there  was  no 
evidence  of  a  surrender  by  operation  of  law,  so 
as  to  create  the  relation  of  landlord  and  tenant 
between  B.  and  the  widow.  Doe  d.  Hull  v. 
Wood,  14  M.  &  W.  682 ;  15  L.  J.,  Ex.  41  ;  9  Jur. 
1060. 

Aeeeptance  of  Old  Tenant  jointly  with  Hew 
One.] — Where  a  sole  tenant  from  year  to  year, 
before  the  termination  of  his  tenancy,  entered 
into  an  agreement  with  his  landlord  for  a  lease 
to  be  granted  to  him  and  another  jointly,  and 
both  entered  upon  and  occupied  the  premises 
jointly  : — Held,  that  the  first  tenancy  was  de- 
termined, though  the  lease  was  never  executed 
pursuant  to  the  agreement  Hamerton  v.  Stead, 
5  D.  &  R.  206  ;  3  B.  &  G.  478. 


Tenants  Exchanging  PremiseB.] — Two  persons 
being  tenants  from  year  to  year  of  two  closes, 
under  different  lessors,  agreed  to  exchange 
them  ;  both  the  lessors  had  the  same  steward, 
to  whom  the  arrangement  was  mentioned;  he 
expressed  his  assent  to  it : — Held,  that  this 
amounted  to  evidence  of  new  demises  of  the 
respective  closes,  and  of  a  surrender  by  operation 
of  law  of  the  previous  interests  of  the  tenants. 
Bees  V.  WUliams,  1  Gale,  332  j  2  G.  M.  &  R. 
681  ;  1  Tyn  &  G.  23. 

Defence  in  Action  for  Bent.] — The  plaintiffs 
declared  that  they  were  tenants  of  chambers  to 
H.,  at  a  certain  rent,  and  that  in  consideration 
that  they  would  let  the  chambers  to  the  defen- 
dant, he  promised  to  pay  the  same  rent  to  H., 
and  that  if  he  did  not  do  so  he  would  indemnify 
the  plaintifb.  The  declaration  averred  the 
letting  to  the  defendant  on  such  terms,  and  that 
the  defendant  did  not  pay  to  H.  rent  which 
afterwards  became  due,  nor  indemnify  the 
plaintiffs,  who  paid  it.  The  defendant  pleaded, 
first,  that  before  rent  became  due  the  tenancy 
of  the  defendant  to  the  plaintiffs  was  ended  by 
surrender  and  operation  of  law ;  and  secondly, 
that  before  rent  was  due  the  defendant  agreed 
with  the  plaintiff  G.,  on  behalf  of  himself  and 
the  other  plaintiff,  to  deliver  up  possession  of 
the  chambers  to  the  plaintiff  G.,  and  that  the 
defendant  did  accordingly  so  deliver  up  posses- 
sion : — Held,  that  the  pleas  were  good.  Coles 
or  Sm,Uh  V.  Lovell,  1  L.,  M.  k  P.  794  ;  10  G.  B. 
6  ;  20  L.  J.,  G.  P.  57  ;  15  Jur.  250. 

To  an  action  for  a  quarter's  rent  from  Lady- 
day  to  Midsummer,  the  defendant  pleaded  that 
by  agreement  between  the  plainti^,  executors 
of  A.,  and  the  defendant,  the  defendant  agreed 
to  take  of  the  plaintifb,  executors,  the  premises ; 
that  it  was  afterwards  agreed  between  them  and 
B.,  that  B.  should  become  tenant  to  the  plaintiffs 
from  Lady-day,  and  that  the  defendant  should 
be  discharged  from  liability  for  subsequent  rent ; 
that  the  defendant  accordingly  gave  up  posses- 
sion to  B.,  and  the  plaintiffs  accepted  him  as 
tenant : — Held,  that  the  plea  was  not  proved  by 
evidence  that  one  of  the  plaintiffs  had  so  agreed 
to  accept  B.  as  tenant  in  lieu  of  the  defendant. 
TuvTier  v.  Hardey,  9  M.  &  W.  770. 


In  Trespau.] — ^A  plea  to  a  declaration  in 


trespass  quare  clausum  f  regit  stated  that  B.  was 
seisad  in  fee  of  the  locus  in  quo,  and  that  the 
plaintiff  held  it  of  him  as  tenant  from  year  to 
year,  upon  terms  that  B.  or  his  in-coming  tenant 
at  any  time  after  a  certain  day,  when  the 
plaintiff  should  have  received  notice  to  quit, 
should  have  liberty  to  enter  and  plough  the 
arable  land  held  by  the  plaintiff.  Averment  of 
notice  to  quit ;  that  B.  agreed  to  let,  and  the 
defendant  agreed  to  take,  the  premises  as  tenant 
from  year  to  year  from  and  aiter  the  expiration 
of  the  plaintiff's  tenancy ;  and  that  the  defei>- 
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dant  thereupon  became  the  in-ooming  tenant, 
and  entered  after  the  certain  day  to  plough  the 
land  : — Held,  that  the  plea  was  good,  inasmuch 
as  enough  appeared  to  warrant  the  allegation 
that  the  defendant  was  the  in-coming  tenant, 
which  might  have  been  traversed.  Winer  v. 
Myers  or  Gordon,  8  Q.  B.  615  ;  15  L.  J.,  Q.  B. 


158  ;  10  Jur.  472. 

ETidenoe  of  Surrender  of  Tenanoy  —  Ad- 
missions.]— In  an  action  of  trespass  to  premises 
which  hod  been  held  by  the  plaintiff  under  a 
tenancy  from  year  to  year,  determinable  by 
notice  of  surrender : — Held,  that  in  order  to 
prove  a  surrender  before  the  acts  complained  of, 
evidence  was  admissible  on  behalf  of  the  defen- 
dant of  oral  admissions  made  by  the  plaintiff, 
and  made  in  his  presence  by  his  son,  who  had 
been  actine  as  his  manager,  that  notice  of 
surrender  had  been  given  by  the  plaintiff. 
Slatterie  v.  Pooley  (6  M.  &  W.  664)  followed. 
Martin  v.  Dohertyj  6  L.  B.,  Ir.  194. 

Licence  to  Qvit  and  Delivery  of  Possession.] 

— A  tenancy  from  year  to  year,  created  by 
parol,  is  not  determined  by  a  parol  licence  from 
the  landlord  to  the  tenant,  to  quit  in  the  middle 
of  a  quarter,  and  the  tenant's  quitting  the 
premises  accordingly.  Moliett  v.  Brayne,  2 
Camp.  103  ;  8,  P.,  Thompson  v.  Wilson,  2  Stark. 
379. 

If  a  landlord  in  the  middle  of  a  quarter  acoepf  s 
from  his  tenant  the  key  of  the  house  demised, 
under  a  parol  agreement,  that,  upon  her  then 
giving  up  the  possession,  the  rent  shall  cease, 
and  she  never  afterwards  occupies  the  premises, 
he  cannot  recover  in  an  action  for  the  use  and 
occupation  of  the  house  for  the  time  subsequent 
to  his  accepting  the  key.  Whitehead  v.  CliJ^ord, 
5  Taunt.  518. 

One  being  in  possession  of  premises  as.  tenant 
from  year  to  year,  under  an  agreement  for  a 
lease  for  fourteen  years,  and,  the  rent  being  in 
arrear,  entered  into  an  indenture  with  his 
landlords,  whereby,  reciting  such  tenancy  and 
arrears  of  rent  accrued,  and  that  he  had  agreed 
to  quit  and  to  deliver  up  the  premises  to  them, 
and  that  a  valuation  should  be  made  of  his 
effects  on  the  premises  by  two  indifferent  persons, 
and  that  the  same  should  in  the  meantime  be 
assigned  and  delivered  up  to  a  trustee  for  the 
landlords,  assigned  his  effects  on  the  premises  to 
such  trustee,  to  have  the  valuation  made,  and 
out  of  the  amount  to  retain  the  arrears  of  rent, 
and  pay  the  residue  to  the  tenant : — Held,  that 
the  tenant  not  having  in  fact  quitted  the  posses- 
sion, nor  any  valuation  having  been  made  of 
his  effects,  such  agreement  to  quit  being  condi- 
tional, and  the  condition  not  performed,  nor  the 
agreement  in  any  manner  acted  upon,  did  not 
operate  as  a  surrender  of  the  tenant's  legal  term 
from  year  to  year.  Coupland  v.  Maynard,  12 
East,  134. 

Upon  a  tenancy  from  year  to  year,  determinable 
at  a  quarter's  notice,  the  lessor  licenses  the 
tenant  to  quit  in  the  middle  of  a  quarter,  and 
the  tenant  quits,  and  the  lessor  accepts  posses- 
sion ;  this  is  a  surrender  by  operation  of  law, 
destro3ring  the  right  to  rent  for  the  whole  or  any 
part  of  the  current  quarter.  Qrimman  v.  Legge, 
8  B.  &  C.  324  ;  2  M.  &  R.  438. 

When  a  tenant  left  the  key  at  the  counting- 
honse  of  the  landlord,  and  the  latter,  though  he 
It  refused  to  accept  it,  afterwards  put  up  a 


board  to  let  the  premises,  and  used  the  key  to 
shew  them,  and  painted  out  the  tenants  name 
from  the  front : — Held,  sufficient  evidence  of  a 
surrender  by  operation  of  law.  Phen^  v.  Popple- 
well,  12  C.  B.,  N.  S.  334 ;  31  L.  J.,  C.  P.  235 ;  8 
Jur.,  N.  S.  1104  ;  6  L.  T.  247  ;  10  W.  R.  623. 

To  an  action  by  a  landlord  against  his  tenant 
for  breach  of  promise  to  use  the  premises  in  a 
tenant-like  manner,  he  pleaded,  that  during  the 
tenancy,  and  before  any  breach,  the  premises, 
and  his  estate  and  interest  therein,  were  duly 
surrendered  to  the  landlord  by  act  and  operation 
of  law,  that  is  to  Bay,  by  the  tenant's  quitting 
the  premises,  and  every  part  thereof,  with  the 
licence  and  consent  of  the  landlord,  and  relin- 
quishing the  possession  thereof  to  him  with  the 
intention  of  putting  an  end  to  the  tenancy,  and 
by  his  accepting  such  possession,  with  the  in- 
tention of  putting  an  end  to  the  tenancy : — 
Held,  that  if  the  tenancy  continued  up  to  the 
time  of  the  arrangement  stated,  such  arrange- 
ment would  not  enure,  as  a  surrender  by  act  and 
operation  of  law.  Morrison  v.  Chadwick,  7  C.  B. 
266  ;  6  D.  &  L.  567  ;  13  L.  J.,  C.  P.  189. 

In  an  action  upon  a  parol  demise,  a  plea, 
that,  during  the  term,  it  was  agreed  that  the 
defendant  should  relinquish  the  possession  to 
the  plaintiff  for  a  month,  after  which  the  posses- 
sion should  be  resumed  by  the  defendant ;  and 
that  the  defendant  did  relinquish  the  possession, 
but  the  plaintiff  would  not  restore  the  possession, 
is  bad,  as  not  shewing  a  surrender  or  an  eviction* 
Ihtnn  V.  Bi  Nuovo,  3  M.  &  G.  106  ;  3  Scott, 
N.  R.  487. 

A  tenant  remains  liable  for  rent  unless  he 
delivers  up  complete  possession  of  the  premises, 
or  the  landlord  accepts  of  another  in  his  room. 
Harding  v,  Oretliom,  1  Esp.  67. 

By  Hotiee  to  Qnit]— If  a  tenant  from  year  to 
year  gives  notice  to  quit,  not  expiring  with  the 
year,  the  landlord,  if  the  notice  is  in  writing  and 
signed  by  the  tenant,  may,  if  he  pleases,  treat 
this  irregular  notice  as  a  surrender  of  the 
tenancy.    Aldenhurgh  t.  Peaple,  6  C.  &  P.  212. 

If  a  landlord  attests  a  notice  given  by  a  lessee 
to  his  under-tenant  to  pay  rent  to  the  landlord, 
and  has  a  knowledge  of  its  contents,  it  is  a  ter- 
mination of  the  tenancy  of  the  lessee,  and  a 
discharge  to  him  to  that  time.  Marding  t. 
Crtthom,  1  Esp.  57. 

Otherwise,  if  the  landlord  has  no  knowledge 
of  the  contents  of  the  notice.    Ih» 

What  insnfELoient  to  constltnte  Surrender.] — 
Where  a  tenant  from  year  to  year,  by  a  Lady- 
day  holding,  agreed  by  parol  with  his  landlord's 
agent  to  quit  at  the  ensuing  Lady-day,  which 
was  within  half  a  year,  and  the  premises  were 
relet  by  auction,  at  which  the  tenant  attended 
and  bid,  but  the  new  tenant  was  not  let  into 
possession : — Held,  that  the  tenancy  was  not 
determined;  there  not  having  been  either  a 
sufficient  notice  to  quit,  nor  a  surrender  by  opera- 
tion of  law,  within  the  Statute  of  Frauds,  29 
Car.  2,  c.  3,  s.  3.  Doe  d.  Huddleston  t.  John- 
ston, M'Clcl.  &  Y.  141.  And  see  Johnstone  v. 
Iluddlcston,  4  B.  &  C.  922  ;  7  D.  &  R.  411 ;  Dtte  d. 
Mnrrell  v.  Milward,  3  M.  &  W.  328  ;  1  H.  &  H. 
79. 

-  A  party  who  occupied  a  house  as  tenant  from 
year  to  year,  entered  into  the  following  agreement 
with  his  landlord :  "  1831,  September  2.  8.  S. 
(the  tenant)  purchased  an  estate  in  the  parish  of 
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Corbeg,  bought  of  B.  G.  (the  landlord)  at  the 
sum  of  100/.  Received  on  account  10«.  Mr.  R.  Q. 
is  willing  to  let  the  sam  lie,  by  paying  foar  per 
cent. : " — ^Held,  that  as  there  was  an  implied 
condition  in  the  contract  that  the  landlord  should 
make  out  a  good  title,  the  agreement  for  the 
purchase  did  not  operate  as  a  surrender  of  the 
tenancy  by  operation  of  law.  Doe  d.  Gray  ▼. 
Stanton,  1  M.  &  W.  695  ;  2  Qale,  154. 

d.  Where  there  is  an  TJnder-Tenant. 

SflJMt  ol] — ^A  voluntary  surrender  by  a  tenant 
to  his  landlord  does  not  affect  the  rights  of  a 
person  holding  on  a  sub-tenancy  creat^  by  the 
tenant,  nor  is  the  sub-tenant's  knowledge  of 
the  surrender  equivalent  to  notice  to  him  to  quit. 
Mellar  v.  Wathins,  9  L.  R.,  Q.  B.  400  ;  23  W.  R.  55. 

When  a  lessor  re-enters  on  a  forfeiture  the 
rights  of  under-lessees  are  gone,  but  where  a 
lessor  accepts  a  surrender  from  a  lessee  the  rights 
of  the  under-lessees  remain,  although  the  lessee 
was  at  the  time  liable  to  forfeiture.  Great 
Western  liailway  Company  v.  Smith,  2  Ch.  D. 
235 ;  45  L.  J.,  Ch.  235  ;  34  L.  T.  267  ;  24  W.  R. 
443 — C.  A.  S.  C,  in  H.  L.,  sub  nom.  Smith  v. 
Great  Western  liailway  Company,  3  App.  Gas. 
165  ;  47  L.  J.,  Ch.  97  ;  37  L.  T.  645. 

Premises  being  demised  and  underlet,  the  first 
tenant  surrendered  his  lease,  and  took  a  new  one 
with  similar  covenants.  The  under-tenant  con* 
tinned  in  possession,  and  never  surrendered. 
Qanre,  whether  special  covenants  in  the .  new 
lease  co-extensive  with  those  in  the  old  (as  not 
to  erect  new  buildings  without  leave),  could  be 
enforced  by  the  head  landlord  against  such 
under-tenant,  as  *'  duties  reserved  "  by  the  second 
lease,  within  the  above  provision.  Doe  d.  Polk 
V.  Marehetti,  1  B.  &  Ad.  715. 

The  effect  of  4  Geo.  2,  c.  28,  s.  6,  while  it  gives  a 
lessee  the  right  to  surrender  notwithstanding  his 
contracts  with  his  under-lessee,  leaves  untouched 
the  sub-interest,  though  it  is  merely  an  agreement 
for  an  underlease  ;  and  the  effect  of  a  new  demise 
after  the  surrender  for  the  residue  of  the  original 
term  is  to  make  the  new  lessee  the  assignee  of  the 
reversion  of  the  terms  created  by  the  surrenderor. 
Cousins  V.  Phillips,  3  H.  &  C.  892 ;  35  L.  J.,  Ex. 
84. 

5.  Mebgeb. 

Statute.]— By  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  4, 
th-ere  shaU  not  after  the  commencement  of  the 
act,  he  any  merger  by  operation  of  lata  only  of 
any  estate,  the  benejiciat interest  in  which  windd 
nut  be  deemed  to  be  merged  or  extinguished  in 
equity. 

Lease  for  Tean  in  Estate  in  Fee.]— A.  was 

lessee  of  premises  for  a  term  of  twenty-one  years, 
which  would  expire  at  Michaelmas,  1809;  in 
December,  1799,  A.  took  a  further  lease  of  the 
same  premises  for  sixty  years,  to  commence  from 
Michaelmas,  1809 ;  the  lessor  died  in  December, 
1800,  and  devised  the  premises  to  A.,  the  lessee, 
for  his  life ;  by  lease  and  release.  A.,  in  1806, 
conveyed  his  life  estate  to  B.  : — Held,  that  A/s 
interest  in  the  lease  of  1799,  which  was  to  com- 
mence in  1809,  was  not  merged  in  his  estate  for 
life.  Doe  d.  Rawlings  v.  Walker,  5  B.  &  C.  Ill ; 
7  D.  &  R.  487. 

L.,  being  seised  in  fee,  demised  to  B.  for 
twenty-one  years  from  June,  1814.  B.  demised 
to   M.  for  twenty-one  years  from  June,  1814, 


wanting  twenty-one  days  ;  and  then  by  deed- 
poll  granted  to  L.  the  indenture  of  lease  to  M., 
the  premises  thereby  granted,  and  the  rent  re- 
served, to  hold  to  L.,  his  executors,  &c.,  for  the 
term  mentioned  in  the  demise  to  M. ;  L.  con- 
veyed the  premises,  the  reversion  and  reversions, 
rents,  issues,  and  profits,  and  all  his  interest,  in 
fee  to  the  plaintiff  by  way  of  mortgage  ;  M.  as- 
signed his  term  to  the  defendant  by  way  of  mort- 
gage, but  the  defendant  never  entered  : — Held, 
that  the  deed-poll  from  B.  to  L.  did  not  merge 
the  chattel  interest  in  the  fee,  nor  suspend  the 
right  to  sue  on  the  lease  to  M.  Burton  v. 
Barclay,  7  Bing.  745  ;  5  M.  &  P.  785. 

A  lease  was  granted  in  1759  for  99  years,  if 
certain  parties  should  so  long  live.  The  lessees 
in  1818  demised  the  premises  to  P.  for  62  years, 
from  the  25th  March,  1821,  if  their  interest 
should  so  long  continue,  subject  to  a  rent  of  40/. 
and  various  covenants,  with  a  proviso  for  re- 
entry in  case  of  default.  P.  had  already  the  re- 
version in  fee,  subject  to  a  mortgage  granted  by 
him  before  the  last-mentioned  demise.  By  lease 
and  releaise  executed  in  1820,  to  which  the  mort- 
gagee was  a  party,  P.  in  consideration  of  a  sum 
of  money  (part  of  which  went  to  discharge  the 
mortgage)  conveyed  the  premises  in  fee  to  a  pur- 
chaser, to  whom  the  mortgagee  also  assigned  his 
term  ;  and  it  was  stipulated  that  the  purchaser 
should  retain  300/.  of  the  purchase-money  upon 
trust,  that,  if  P.  should  pay  the  42/.  rent,  and  per- 
form the  covenants  contained  in  the  lease  of 
1818,  the  purchaser  should  pay  over  to  him  the 
300/.  at  the  expiration  of  the  term,  or  extinguish- 
ment of  the  lease  of  1759,  and  interest  in  the 
meantime  : — Held,  that  the  deed  of  1818  was  an 
assignment  of  all  the  interest  of  the  then  lease  to 
P.,  and  that,  by  the  conveyance  of  1820,  that  in- 
terest, as  well  as  the  reversion  in  fee,  passed  to 
the  purchaser,  and  (the  mortgage  being  at  the 
same  time  put  an  end  to)  the  term  became 
merged  in  the  inheritance ;  and  consequently, 
that,  as  soon  as  the  term  became  vested  in  the 
purchaser,  P.  was  discharged  from  the  rent  and 
covenants,  and  entitled  to  the  300/.  Thorn  v. 
Woolcombe,  3  B.  &  Ad.  586. 

By  an  indenture  in  1742,  the  Broderers*  Com- 
pany demised  a  farm  for  100  years,  with  a  cove- 
nant for  perpetual  renewal.  Chi  the  25th  of 
August,  1827,  the  party  in  whom  the  term  vested 
assigned  the  residue  to  H.  On  the  28th  of 
August,  1827,  he  assigned  the  residue  of  the 
term  to  mortgagees,  with  a  proviso  for  redemp- 
tion on  payment  of  5,000/.  within  twelve  months. 
In  May,  1828,  a  lease  of  the  premises  was  exe- 
cuted by  H.  and  the  plaintiff,  for  twenty-one 
years,  under  which  the  plaintiff  entered  into  pos- 
session, and  paid  rent  to  H.  up  to  1835,  and 
afterwards  to  the  deiendant.  On  the  12th  of 
January,  1836,  by  an  indenture  between  the 
mortgagees,  H.,  the  defendant,  and  the  Bro- 
derers' Company,  the  mortgagees  and  H.  surren- 
dered to  the  company  the  premises,  for  the  resi- 
due of  the  term,  together  with  all  covenants,  to 
the  intent  that '  the  residue  of  the  term  might 
be  merged  in  the  reversion,  and  the  covenant 
for  renewal  be  extinguished.  On  the  13th  of 
January,  1836,  the  Broderers'  Company  demised 
the  premises  to  H.  for  100  yeais,  and  by  an  in- 
denture of  the  4th  of  Februury,  1836,  the  unex- 
pired residue  of  the  term  became  vested  in  the 
defendant.  An  action  having  been  brought 
against  him  as  assignee  of  H.  for  a  breach  of 
covenant: — Held,  first,  that  H.  did  demise  to 
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the  plaintiff,  as  the  lease  by  him  was  good  by 
way  of  estoppel.  Sturgeon  v.  Wingjield,  15  M. 
&  W.  224  ;  15  L.  J.,  Ex.  212. 

Held,  secondly,  that  the  reversion  became 
vested  in  the  defendant,  as  it  was  good  by  way 
of  estoppel.    lb.    . 

A.,  being  tenant  for  life,  in  1769  made  a  lease 
of  premises,  to  commence  in  1784,  for  the  term 
of  forty-six  years,  and  died  in  1776.  B.,  the  as- 
signee of  that  term,  in  1795  demised  the  premises 
to  C,  D.  and  E.,  whose  assignees  the  plaintiffs 
were,  for  thirty -four  years  and  three-quarters ; 
and  the  plaintiffs,  in  1812,  demised  the  premises 
to  the  defendant  for  eighteen  years  and  a  quarter. 
The  declaration  stated,  that  C,  D.  and  E.  were 
possessed  of  the  premises  for  the  residue  of  a  term 
of  thirty-four  years  and  three-quarters,  and  that 
the  plaintiffs  were  possessed  of  the  reversion  of 
the  premises.  The  judge  ruled  at  the  trial,  that 
the  interest  of  C,  D.  and  E.  was  properly  de- 
scribed in  the  declaration,  and  that  the  plaintiffs 
were  possessed  of  the  reversion.  On  motion  for 
a  new  trial,  on  the  ground  of  misdirection : — 
Held,  that  there  was  no  ground  for  a  new  trial. 
Oxley  V.  Jamc^j  13  M.  &  W.  209 ;  13  L.  J.,  Ex. 
358. 

Held,  also,  that  the  plaintiffs  were  possessed  of 
the  reversion.    lb, 

B.,  after  mortgaging  premises  in  fee,  demised 
them  by  deed  to  the  defendant  for  thirty-one 
years.  B.  afterwards  became  bankrupt  and  died, 
and  his  assignees  sold  the  premises  to  D. ;  and 
the  mortgagee,  being  paid  off,  by  the  direction  of 
the  assignees,  conveyed  to  D.  in  fee,  the  assignees 
also  being  parties  and  joining  in  the  conveyance. 
D.  after  receiving  rent  for  two  years  gave  the 
defendant  notice  to  quit : — Held,  that  the  lease 
being  good  against  B.,  by  estoppel  only,  D.  was 
not  estopped  by  it  in  consequence  of  the  as- 
signees of  B.  having  joined  in  the  conveyance  to 
him,  and  might  bring  ejectment  and.  an  action 
for  use  and  occupation.  Doe  d.  Bourne  {Lord) 
V.  Thomjuon,  9  Q.  B.  1037  ;  11  Jur.  1007. 

A.,  in  May,  1823,  demised  premises  to  B.  for 
eighty  years,  with  a  proviso  for  re-entry  in  case 
the  lessee,  his  executors,  &c.,  should  exercise  or 
carry  on,  or  permit  to  be  exercised  or  carried  on, 
the  business  of  a  victualler  or  publican.  B.,  in 
November,  1823,  mortgaged  to  C,  and  in  1829, 
the  mortgage  term  was  assigned  to  D.,  and  ulti- 
mately became  vested  in  E.  After  B.  had  as- 
signed to  C,  and  when  he  had  no  reversion  but 
a  mere  equity  of  redemption,  he  by  indenture 
granted  an  underlease  for  seventy-six  years  to 
F.,  with  a  proviso  for  re-entry  similar  to  that 
contained  in  the  original  lease  from  A.  Some  of 
the  mesne  assignments  were  made  subject  to 
this  underlease.  In  ejectment  by  the  legal  re- 
presentatives of  E.,  for  a  breach  of  the  covenant 
in  the  original  lease  in  using  the  premises  as  a 
public-house  or  beershop  : — Held,  first,  that  the 
underlease  granted  by  B.  operated  merely  as  a 
demise  by  estoppel,  inasmuch  as  he  had  not,  at 
the  time  of  making  it,  or  since,  any  l^al  interest 
Doe  d.  Prior  v.  Ongley,  10  C.  B.  26 ;  20  L.  J., 
C.  P.  26. 

Held,  secondly,  that  the  lessors  of  the  plaintiff, 
or  the  persons  under  whom  they  claimed,  not  being 
parties  to  the  underlease,  or  to  any  of  the  assign- 
ments which  recognized  and  referred  to  it,  were 
not  bound  by  any  covenants  contained  therein. 
lb. 

Held,  thirdly,  that  the  payment  to  and  accept- 
ance by  E.  of  rent,  under  the  underlease  by  B.  to 


F.,  merely  created  a  tenancy  from  year  to  year  ^ 
and  that  such  tenancy  was  well  determined  by  a 
notice  to  quit  served  upon  the  attorney  of  the 
administratrix  of  the  person  who  had  paid  the 
rent  to  the  lessors  of  the  plaintiff,  and  nnder 
whom  the  defendant  claimed.    lb. 

A  lease  of  premises  for  a  term  of  years  was 
granted  to  E.,  L.  and  C.  Some  time  afterwards 
L.  granted  a  lease  of  the  residue  of  the  term, 
wanting  one  day,  to  the  defendants,  by  whom 
the  lease  was  executed,  and  rent  was  paid  to  L. 
Both  leases  contained  covenants  to  repair  and 
insure,  and  a  proviso  for  re-entry  for  breach  of 
either  of  them,  but  a  performance  of  the  covenant 
to  insure  in  the  lease  to  the  defendants  would 
not  necessarily  have  included  a  performance  of 
the  corresponding  covenant  in  the  original  lease. 
The  premises  being  out  of  repair,  and  uninsured, 
the  original  lessor  entered  for  a  forfeiture.  In 
an  action  by  L.  as  reversioner  against  the  defen- 
dants for  a  breach  of  their  covenants  to  repair 
and  insure,  and  for  damages  sustained  by  his 
loss  of  the  term  : — Held,  first,  that  the  execution 
of  the  lease  and  payment  of  rent  to  L.  by  the 
defendants  were  evidence  that  L.  was  solely  en- 
titled to  the  reversion,  upon  the  determination 
of  the  lease  granted  to  the  defendants.  Logan  v. 
Hall,  4  C.  B.  598  ;  16  L.  J.,  C.  P.  262  ;  11  Jur. 
804. 

Held,  secondly,  that  L.  (a  sub-lessor)  could  not 
recover  against  the  defendants  (sub-lessees)  the 
value  of  the  term  granted  by  the  original  lease, 
which  he  had  lost  by  the  defendants'  breach  of 
covenants.    lb. 

A  corporation  being  seised  in  fee  of  a  close, 
by  a  deed  of  the  17th  February,  1800,  demised 
the  same  to  H.  for  a  term  of  lives  and  years. 
By  deed  of  the  23rd  July,  1803,  H.  assigned  to  C. 
his  interest  in  the  premises,  to  secure  payment 
of  1,200/.  lent  by  C.  to  H.  By  deed  of  the  19th 
February,  1804,  reciting  the  two  former  deeds, 
and  that  H.  agreed  to  sell  part  of  the  land  to  M. 
and  W.  for  a  sum  out  of  which  l^e  sum  due  from 
H.  should  be  paid  to  C,  C.  bargained,  sold,  as- 
signed and  transferred,  and  H.  granted,  bar- 
gained, sold,  assigned  and  transferred,  to  M.  and 
W.  part  of  the  premises.  In  1812,  H.  died, 
having  made  his  will,  whereby,  after  bequeathing 
his  estates  to  his  wife  for  life,  he  devised  the 
same  after  her  death  to  J.  and  M.  in  manner 
following :  "  Upon  trust  to  pay  and  apply  the 
rents,  issues  ana  profits  of  the  same  to  and  fur 
the  life  and  benefit  of  my  daughter  Mary  and 
her  assigns,  during  her  life,  and  independent  of 
her  present  or  any  future  husband ;  and,  after 
her  death,  I  give,  devise,  and  bequeath  my  real 
and  leasehold  estates  unto  and  equally  among 
all  and  every  the  children  of  my  daughter,  share 
and  share  alike  as  tenants  in  common."  In  1816, 
the  wife  of  H.  died.  By  deed  of  the  11th  De- 
cember, 1817,  the  corporation  assigned  to  the 
trustees  the  reversion  in  fee  simple  of  the  close  : 
— Held,  that,  as  the  trustees  took  only  an  estate 
during  the  life  of  Mary,  the  lease  for  lives  did 
not  merge  on  the  grant  of  the  reversion.  Cook 
V.  Blake,  1  Ex.  220 ;  17  L.  J.,  Ex.  370. 

Term  in  Longer  Term.] — C.«  as  administrator, 
held  land  for  a  term  of  years,  which  he  demise.! 
to  P.  for  a  shorter  period.  P.  soon  afterwards 
assigned  t^is  land  to  C.  for  the  shorter  temi. 
In  the  first  deed  C.  was  described  as  adminis- 
trator, but  not  in  the  second : — Held,  that  there 
had  been  no  merger  in  equity,  and  that  the 
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plaintife,  who  would  be  entitled  to  the  land  if       Held,  thirdly,  that  the  plea  was  bad,  inasmuch 
the  term  was  in  existence,  could  maintain  an   as  the  defendant  was  not  at  liberty  to  assume 
action  to  establish  their  title  to  the  land  for  the   that  there  was  a  revereiou.    lb, 
tenn  and  for  mesne  profits.    Chambers  v.  Xinff- 
ham,  10  Ch.  D.  743 ;  48  L.  J.,  Ch.  169  ;  39  L.  T. 
472  ;  27  W.  R.  289. 

Effeot  on  Covenants.] — A.,  being  possessed  of 
a  piece  of  land  for  a  term  of  ninety-nine  years, 
laid  it  out  in  plots,  and  underleased  one  plot  to 
the  defendant  for  the  residue  of  the  term,  less 
three  days,  the  defendant  covenanting  not  to 
build  more  than  twenty  feet  in  height  on  that 
side  of  his  plot  which  adjoined  a  narrow  passage. 
A.  underleased  another  plot,  which  abutted  on 
the  other  side  of  the  passage,  to  the  plaintiffs. 
On  A.*8  death,  the  estate  was  sold  under  condi- 
tions which  provided  that  the  purchaser  of  the 
largest  lot  in  value  should  take  an  assignment  of 
the  whole,  and  grant  fresh  underleases  to  the 
various  under-lessees,  for  the  residue  of  the  term 
of  ninety-nine  years  less  two  days.  The  defen- 
dant purchased  his  own  plot,  and  the  plaintiffs 
purchased  their  plot,  which  was  the  largest  in 
valuer  The  plaintiffs  took  an  assignment  of  the 
whole,  and  granted  a  fresh  underlease  to  the 
defendant  of  his  lot  for  the  residue  of  the  term 
less  two  days  at  an  apportioned  ground  rent: 
— Held,  that  though  the  defendant's  original 
underlease  was  merged  at  law,  he  was  still 
bound  in  equity  to  observe  his  building  cove- 
nant ;  and  that  the  plaintiffs  could  obtain  an 
injunction  to  restrain  him  from  infringing  it. 
Birmingham  Joint  Stock  Company  v.  Lea,  36 
L.  T.  843. 

If  a  tenant  for  a  term  of  years  leases  for  a  less 
term,  and  assigns  his  reversion,  and  the  assignee 
takes  a  conveyance  of  the  fee,  by  which  his  for- 
mer reversionary  interest  is  merged,  the  covenants 
incident  to  that  reversionary  interest  are  thereby 
extinguished.     Webb  v.  RnsseU,  3  T.  R.  393. 

Pleadings.] — Declaration  in  an  action  by  the 
plaintiffs  and  P.  on  an  indenture,  by  which, 
after  reciting  that  they  were  owners  of  the  pre- 
mises subject  to  a  mortgage  for  3,500/.,  the  in- 
terest of  which  was  payable  half  yearly  at  the 
office  of  an  attorney  named,  the  plaintiffs  and 
P.  demised  the  premises  to  the  defendant  for 
seven  years,  yielding  and  paying  the  clear  yearly 
sum  of  153Z.  11«.  in  part  of  interest  on  the 
mortgage.  Breach,  non-payment  of  rent ;  and 
an  averment,  that  the  plaintiffs  had  not,  nor 
had  either  of  them,  &t  or  since  the  making  of 
the  indenture,  any  reversion  of  or  in  the  pre- 
mises, purported  to  be  demised.  Plea,  the  re- 
version in  the  premises  expectant  on  the  deter- 
mination of  the  lease  was  in  the  plaintifb  and 
P.,  and  fd^er  P.'s  death  was  in  the  plaintiffs, 
who  survived  her ;  and,  before  breach,  the 
plaintiffs  conveyed  Uieir  reversion  to  S.,  who  be- 
came the  assignee.  Replication,  no  reversion 
was  at  the  making  of  the  indenture  or  since 
in  the  plaintiff  and  P.,  nor  since  the  death 
of  P.  in  the  plaintiffs: — Held,  fifst,  that  the 
replication  was  not  a  departure  from  the  de- 
claration. Pargeter  v.  Harris,  7  Q.  B.  708  ;  15 
L.  J.,  Q.  B.  113  ;  10  Jur.  260. 

Held,  secondly,  that  the  declaration  was  good, 
inasmuch  as  the  facts  disclosed  in  the  lease  did 
not  estop  the  plaintiffs  from  saying  that  they 
had  no  reversion  ;  and  that,  therefore,  the  cove- 
nant for  payment  of  rent  was  a  covenant  in 
gross.    lb. 
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1.  Agreement  to  Assign. 

2.  The  Instrument,  1531. 

3.  On  Death,  1534. 

4.  Liabilities  under,  1535. 

5.  Rights  undei\  1541. 

6.  Proof  of  Assignment,  1543. 

7.  In  Case  of  Bankruptcy.— See  Bankruptcy 

1.  Agseement  to  Assign. 

Effect  of.] — ^A.  agreed  to  execute  to  B.  an  effec- 
tual assignment  of  the  two  leases  of  a  house  and 
shop,  "  as  he  holds  the  same  for  a  term  of  twenty- 
eight  years,"  and  B.  agreed  to  accept  "  a  proper 
assignment  of  the  leases  as  above  described,  with- 
out requiring  the  lessor's  title  :  *' — Held,  that  B. 
was  bound  to  take  an  assignment  of  two  conse- 
cutive leases,  though  the  second  was  void,  being 
under  a  power  which  had  not  been  pursued. 
Spratt  V.  Jeffery,  5  M.  &  R.  188 ;  10  B.  &  C.  249. 

An  agreement  that  all  "usual  covenants" 
should  be  inserted  in  a  proposed  lease,  does  not 
include  a  covenant  against  assignment.  Buck- 
land  V.  Papillon,  1  L.  R.,  Eq.  477  ;  12  Jur.,  N.  S. 
155.  Affirmed,  2  L.  R.,  Ch.  67  ;  36  L.  J.,  Ch.  81 ; 
12  Jur.,  N.  S.  992  ;  15  L.  T.  378  ;  15  W.  R.  92. 

In  an  agreement  for  the  assignment  of  a  lease 
of  a  public-house,  it  was  agreed  that  the  in- 
tended assignee  should  take  the  lease,  subject  to 
the  payment  of  the  yearly  rent  and  to  the  per- 
formance of  the  covenants  thereby  reserved  and 
contained,  such  covenants  being  common  and 
usual  in  leases  of  public-houses.  The  lease  con- 
tained the  following  clause  :  "  Provided  always, 
and  these  presents  are  upon  the  express  condi- 
tion,  that  all  and  every  underlease  or  under- 
leases, deed  or  deeds  of  assignment  of  the  pre- 
mises, or  of  the  devolution  of  the  same  by  will  or 
act  of  law,  shall  be  left  with  the  solicitor  to  the 
lessor  within  two  calendar  months  from  the  date 
thereof,  for  the  purpose  of  registration."  In  an 
action  by  the  intended  purchaser  to  recover  his 
deposit,  the  jury  found  that  the  above  clause  was 
not  common  or  usual  in  leases  of  public-houses  : 
— Held,  that  the  clause  in  question  was  included 
in  the  word  "  covenant "  as  used  in  the  contract 
between  the  parties,  and  that  the  intended  as- 
signee was  discharged  from  his  agreement  to 
accept  an  assignment  of  the  lease.  Brooks  v. 
Drysdale,  3  C.  P.  D.  52  ;  37  L.  T.  467  ;  26 
W.  R.  331. 

Conditional.] — ^A.  agreed,  in  consideration  and 
on  payment  of  200Z.  at  stipulated  times,  to  assign 
to  B.  the  lease  of  certain  premises,  for  the  resi- 
'  due  of  a  term  of  which  A.  was  assignee,  at  the 
yearly  rent  of  lOOZ.,  and  under  and  subject  to  the 
covenants,  provisoes,  and  agreements  in  the  origi- 
nal lease ;  and  B.  agreed  to  accept  the  lease  on 
payment  of  the  200^.  and  interest,  and  in  the 
meantime  and  until  such  assigumeut  was  made, 
to  pay  the  rent  and  perform  the  covenants  in  the 
lease,  and  from  the  same  to  save  harmless  and  in- 
demnify A. ;  with  a  proviso,  that,  in  case  of  de- 
fault in  payment  of  any  or  either  of  the  instal- 
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ments  of  the  200Z.,  A.  Bbojild  not  be  at  liberty  to 
re-enter : — Held,  that  this  was  not  an  absolate 
assignment)  bat  only  an  agreement  to  assign  on  a 
given  event.  JSfartskomeY.'WaUony  7  Scott,  494  ; 
5  Bing.  N.  C.  477  ;  2  Am.  70. 

lioenoe  to  AMaign.] — If  the  vendor  of  a  lease, 
in  which  is  a  covenant  not  to  assign,  contracts  to 
assign  his  interest,  it  is  incumbent  on  him,  and 
not  on  the  purchaser,  to  procure  the  lessor's 
licence  for  the  assignment.  Lloyd  v.  Orispe,  5 
Taunt.  249. 

A  lease  contained  a  covenant  not  to  assign 
without  the  licence  of  the  lessor,  with  a  proviso 
for  re-entry  on  breach.  The  lessee  became  bank- 
rupt, and  the  assignees  assigned  to  th6  defendant, 
who  contracted  to  sell  the  term  to  the  plaintiff. 
The  plaintiff  required  the  defendant  to  obtain  the 
licence  of  the  lessor,  which  the  defendant  failed 
to  do : — Held,  that  the  defendant  was  bound  to 
obtain  the  landlord's  licence  to  assign,  as 'the 
assignment  by  the  assignees  was  no  breach  of  the 
covenant.  Winter  v.  Dumerqn€,  12  Jur.,  N.  S. 
726  ;  14  W.  R.  699— Ex.  Ch. 

A.  assigned  his  effects  to  B.  for  the  benefit  of 
his  creditors,  and  a  lease  of  a  farm  from  C,  which 
contained  a  covenant  not  to  assign  without  C.'s 
consent  in  writing.  B.  agreed  to  assign  the  lease 
to  D.^s  nominee,  D.  to  pay  the  expense  of  the 
assignment,  and  180Z.  on  a  day  certain  for  the 
improvements  and  manure  ;  to  take  the  crops  at 
a  valuation,  and  to  have  immediate  possession  : — 
Held,  that  to  support  an  action  on  this  agree- 
ment, B.  must  shew  that  he  had  obtained  C.'s 
consent  in  writing  to  the  assignment,  though  D. 
had  taken  possession  of  the  premises,  had  cut 
down  the  crops,  and  had  paid  part  of  the  180Z.  tfi 

B.  Maton  v.  Corder,  2  Marsh.  332  ;  7  Taunt.  9. 
A  lease  contained  a  covenant  by  the  lessee  not 

to  assign  without  licence,  and  the  lessor  cove- 
nanted not  to  withhold  his  licence  to  assign  un- 
reasonably or  vezatiously: — Held,  that  it  was 
unreasonable  and  vexatious  in  the  lessor  to  re- 
fuse his  licence  to  assign  to  a  person  wholly 
unobjectionable,  his  object  in  refusing  the 
licence  being,  avowedly,  his  wish  to  get  a  sur- 
render of  the  lease  for  the  purpose  of  rebuilding. 
Lehmann  v.  M  ^Arthur,  3  L.  R.,  Eq.  746 ;  16 
L.  T.  196;  16  W.R.  651. 

Evidence  as  to.] — An  averment  in  a  declara- 
tion that  the  plaintiff  was  possessed  of  premises 
for  the  remainder  of  a  certain  term  of  years,  then 
unexpired  therein,  which  he  agreed  to  assign,  is 
supported  by  evidence  of  a  tenancy  from  year  to 
year.    Sotting  v.  Martin,  1  Camp.  317. 

2.  THB  iNSTBUlfSNT. 

What  is  an  Assignment.] — ^A  demise  for  a  term 
of  years,  if  it  is  by  deed,  and  for  the  whole  term 
which  the  lessor  has  in  the  pi-emises,  operates  as 
an  assignment.     Beardmore  v.  WiUon,  4  L.  R„ 

C.  P.  57  ;  38  L.  J.,  C.  P.  91 ;  19  L.  fT.  282  ;  17 
W.  R.  64. 

An  underlease  of  the  whole  term  amounts  to 
an  assignment.    lb. 

Action  by  the  assignee  of  the  reversion  of  a 
lease  on  a  covenant  to  repair.  The  defendant 
was  the  representative  of  an  assignee  of  the  lease, 
and  had  made  an  underlease  ending  at  the  same 
date  as  the  original  term  : — Held,  that  the  under- 
lease amounted  to  an  assignment,  and  that  the 


assignee  of  the  reversion  was  not  entitled  to  re- 
cover.   Tb, 

The  assignment  of  a  parol  lease  from  year  to 
year,  otherwise  than  by  deed  or  note  in  writing, 
is  void,  under  the  Statute  of  Frauds.  Batting  v. 
Martin,  1  Camp.  318. 

Where  a  person  transfers  all  his  interest  in  a 
term  to  another,  reserving  rent  to  himself,  it  does 
not  operate  as  an  assignment,  but  as  an  under- 
lease. Preece  v.  Corrie,  2  M.  &  P.  57  ;  5  Bing. 
24.  See  Barrett  v.  Rolph,  14  M.  &  W.  348  ;  14 
L.  J.,  Ex.  308. 

One  who  has  a  term,  which  expired  on  the 
11th  November,  let  the  premises  orally  from 
the  11th  September  to  the  11th  November  for 
2701.  payable  immediately  :— Held,  that  this  was 
a  lease  of  which  parol  evidence  might  be  given, 
and  not  an  assignment  requiring  a  w^ting. 
lb, 

L.,  being  seised  in  fee,  demised  to  B.  for 
twenty-one  years  from  June,  1814 ;  B.  demised 
to  M.  for  twenty-one  years  from  June,  1814, 
wanting  twenty-one  days,  and  then  by  deed-poll 
granted  to  L.  the  indenture  of  lease  to  M.,  the 
premises  thereby  granted,  and  the  rent  reserved, 
to  hold  to  L.,  his  executors,  &c.,  for  the  term 
mentioned  in  the  demise  to  M. ;  L.,  by  lease  and 
release,  conveyed  the  premises,  the  reversion  and 
reversions,  rents,  issues,  and  profits,  and  all  his 
interest  in  fee,  to  the  plaintiff  by  way  of  mort- 
gage ;  M.  assigned  his  term  to  the  defendant  by 
way  of  mortgage,  but  the  defendant  never 
entered  : — Held,  that  the  conveyance  in  fee  from 
L.  to  the  plaintiff  passed  the  chattel  inteiest 
created  by  B.,  as  well  as  the  fee,  and  that  it  was 
well  described  in  the  declaration  as  an  assign- 
ment of  the  chattel  interest.  Burton  v.  Barclay, 
7  Bing.  746  ;  6  M.  &  P.  785. 

A  lessee  for  years  under-demised  for  a  term 
longer  than  the  residue  held  by  him,  the  under- 
lessee  covenanting  to  pay  to  the  lessee,  his  execu- 
tors and  administrators,  the  yearly  sum  of  76/., 
by  quarterly  payments :— Held,  that  notwith- 
standing the  instrument  amounted  to  an  assign- 
ment, inasmuch  as  all  the  lessee^s  term  was 
thereby  conveyed,  an  action  of  covenant  lay  at 
the  suit  of  the  executor  of  the  lessee,  to  recover 
arrears  of  this  rent  accruing  during  the  con- 
tinuance of  the  lessee's  term.  Baker  v.  Gottling, 
4  M.  &  Bcott,  639. 

A  reversiou  of  a  tenancy  from  year  to  year 
cannot  pass  without  deed.  Brawley  v.  Wade. 
M'Clel.  664. 

A  parol  assignment  by  a  sheriff  of  a  leasehold 
seized  by  him  under  a  fi.  fa.  is  void  by  the 
Statute  of  Frauds,  even  although  the  assignee 
has  paid  rent  to  the  head  landloid.  Doe  d. 
Hughe*  v.  Jone^,  9  M.  &  W.  372 ;  1  D.,  N.  S. 
352  ;  12  L.  J.,  Bx.  266  ;  6  Jur.  302. 


Of  part  of  Interest  only.] — A  demise  by  an 
assignee  of  a  part  of  the  premises  held  by  him, 
at  a  different  rent  (payable  to  himself),  and  for 
a  period  longer  than  his  own  term,  operates  in 
law  as  an  assignment,  and  may  be  so  treated  in 
pleading.  Wollaiton  v.  HahewUl,  3  M.  &'  G.  297 ; 
3  Scott,  N.  R.  693. 

A  grantee  of  part  of  the  grantor's  reversionary 
interest  in  the  whole  of  the  property  in  which  a 
particular  estate,  as  a  term  of  years,  has  been 
created,  is  an  assignee  of  the  reversion  within  32 
Hen.  8,  c.  34  ;  but  the  grantee  of  the  whole 
reversionary  interest  in  part  of  the  property  is 
not  such  an  assignee.     Wright  v.  Burroughes,  3 
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C.  B.  686  ;  4  D.  &  L.  438  ;  16  L.  J.,  C.  P.  6  ;  12 
Jar.  968. 

A  grant  by  lessees  for  lives  of  all  their  estate, 
right,  title,  interest,  &c.,  in  the  premises  to  one 
and  his  executors,  habendum  to  him  and  his  exe- 
cutors for  ninety-nine  years  if  the  lives  should  so 
long  continue,  in  as  large,  ample,  and  beneficial, 
way,  &c.,  as  the  grantors,  their  heirs,  &c. : — 
Held,  that  it  is  no  assignment  of  the  freehold, 
and  consequently  not  of  the  v^hole  interest  of 
the  grantors  in  their  lease,  Derby  (^EarV)  v. 
Taylor,  1  East,  602. 


Covenant  to  Pay  Sent,  whether  diviiible 


— Apportionment.] — The  defendant,  being  tenant 
of  land  imder  a  lease  for  years  granted  by  the 
plaintiffs,  and  containing  the  usual  lessee's  cove- 
nant to  pay  rent,  assigneid  all  her  interest  in  the 
term.  Subsequently  the  plaintiffs  granted  their 
reversion  in  part  of  the  demised  premises.  No 
rent  having  been  paid  by  the  assignees  of  the 
defendant,  the  plaintiff  sued  her  for  arrears  of 
rent  accrued  due  since  the  grant  of  their  rever- 
sion in  part  of  the  premises,  the  sum  claimed 
being  a  &ir  apportionment  of  the  rent  in  respect 
of  the  other  part,  the  reversion  of  which  re- 
mained in  the  plaintifiEs  : — Held,  that  the  cove- 
nant to  pay  rent  was  divisible ;  that  the  rent 
could  be  apportioned,  although  the  action  was 
founded  on  a  privity  of  contract  only ;  and 
therefore  that  the  plaintiffs  were  entitled  to 
recover.  Stevenson  v.  Lamhard  (2  East,  676) 
considered.  Swansea  (^Mayor)  v.  Thomas^  10 
Q.  B.  D.  48  ;  62  L.  J.,  Q.  B.  340  ;  47  L.  T.  667  ; 
31  W.  R.  506  ;  47  J.  P.  136. 

SflJMt  of.] — When  a  lease  is  held  at  a  full  or 
substantial  rent,  and  contains  onerous  covenants 
on  the  part  of  the  lessee,  an  assignment  (fi-ee 
from  actual  fraud)  to  an  assignee,  who  subjects 
himself  to  the  performance  of  .the  covenants,  is 
not  voluntary.     Greer,  In  re,  11  Ir.  R.,  Eq.  502. 

An  assignment  by  the  lessor  of  the  reversion 
in  one  of  two  farms,  comprised  in  the  same  lease, 
to  the  lessee  himself,  does  not  destroy  the  lessor's 
right  of  re-entry  over  the  other  &rm.  ffyde  v. 
Warden,  3  Ex.  D.  72  ;  47  L.  J.,  Ex.  121 ;  37 
L.  T.  567— C.  A, 

Tearly  Tenancy — ^Assignment  of  Reversion — 
Action  by  Assignee  against  Tenant.]— S.  made  a 
parol  demise  of  a  tenement  to  M.  from  year  to 
year  at  a  rent.  M.  by  deed  assigned  all  his  es- 
tate, interest,  and  term  in  the  tenement  to  a 
third  party,  but  S.  refused  to  accept  the  third 
party  as  his  tenant.  Afterwards  S.  assigned  his 
reversion  to  the  plaintiffs,  who  never  accepted 
the  third  party  as  their  tenant,  and  brought  an 
action  against  M.  for  rent  in  arrear : — Held, 
that  as  no  estate  remained  in  M.  after  his  assign- 
ment of  his  yearly  tenancy,  the  statute  4  Anne, 
c  16,  8.  9,  did  not  apply  ;  that  there  was  no 
privity  of  estate  or  of  contract  between,  the 
plaintiffs  and  M.,  and  therefore  the  action  could 
not  be  maintained.  Alloook  v.  Moor  house,  9 
<3.  B.  D.  366 ;  47  L.  T.  404  ;  30  W.  R.  871  ;  47 
J.  P.  85— C.  A. 

For  Immoral  Purpose.] — A  lessee  of  a  house 
which,  to  his  knowledge,  had  for  many  years 
been  used  as  a  brothel,  assigned  the  lease  abso- 
lutely, knowing  that  the  assignee  intended  to  use 
the  house  for  the  same  purpose.  The  original 
lease  contained  covenants  to  deliver  up  at  the 


end  of  the  term,  in  good  repair,  and  not  to  use 
the  house  as  a  brothel ;  and  the  assignment  con- 
tained a  covenant  to  indemnify  the  lessee  from 
the  covenants  in  the  lease.  The  lessee,  having 
been  compelled  to  pay  for  dilapidations  at  the 
end  of  the  lease,  sought  to  recover  the  amount 
from  the  estate  of  the  assignee,  which  was  being 
administered  in  equity  : — Held,  that  the  assign- 
ment, and  everything  arising  out  of  it,  were  so 
tainted  with  the  immoral  purpose,  that  the 
lessee  could  not  recover.  Smith  v.  White,  1 
L.  R.,  Eq.  626  ;  35  L.  J.,  Ch.  464  ;  14  L.  T.  360  ; 
14  W.  R.  510. 

Evidence    of   Indorsement  on    Lease.]  —  An 

assignment  of  a  term  to  the  defendant  of  cer- 
tain premises  indorsed  on  the  back  of  the  lease, 
which  was  executed  by  the  plaintiff,  but  not  by 
the  defendant,  is  evidence  for  the  plaintiff  to 
shew  that  he  has  performed  his  part  of  an  ag^e- 
ment  to  assign  the  lease.  Ifawkins  v.  Sherman, 
3  C.  &  P.  469. 

Condition  Precedent] — ^A.,  the  defendant  in 
an  action  as  alien,  ii;  consideration  of  B.*s  with- 
dmwing  the  record,  undertook  to  pay  B.  certain 
moneys,  B.  undertaking  to  discharge  A.  &om  lia- 
bility to  the  covenants  of  the  lease,  upon  his  as- 
signing all  his  interest  in  Uie  lease  : — Held,  that 
the  assignment  of  the  lease  was  not  a  condition 
precedent  to  the  discharge  ;  and  that,  therefore, 
in  an  action  against  B.  on  the  contract,  it  was 
not  necessary  to  aver  that  the  defendant  had  as- 
signed. Phelps  V.  Protheroe,  16  C.  B.  770 ;  24 
L.  J.,  C.  P.  226  J  1  Jur.,  N.  8.  1170. 

3.  On  Death. 

Personal  Representatives.] — In  a  case  of 
tenancy  from  year  to  year,  the  personal  re- 
presentatives of  the  tenant  have  me  same  in- 
terest in  the  land  which  he  had.  Doe  d.  Shore 
V.  Porter,  3  T.  R.  13  ;  S.  P,,  Jam^es  v.  Dean,  16 
Vea  241. 

Where  a  tenant  is  in  possession  under  an  agree- 
ment, which  is  a  mere  agreement  for  a  lease,  until 
his  desCth,  his  interest  is  then  determined ;  and  the 
lessor  may  maintain  ejectment  against  his  execu- 
trix, who  has  possessed  herself  of  the  premises. 
Doe  d.  Bromfield  v.  Smith,  6  East,  630  ;  2  Smith, 
670. 

In  an  action  charging  the  defendant  in  his  own 
character,  who  was  an  administrator  of  the  ori- 
ginal lessee,  for  rent  due  after  the  intestate's 
death : — Held,  that  although  the  defendant  had 
taken  possession,  yet,  having  proved  that  the 
premises  had  been  productive  of  no  profit  to  him, 
and  that,  eight  months  after  the  death  of  the  in- 
testate, he  had  offered  by  parol  to  surrender  them 
to  the  plaintiff,  such  proof  constituted  a  good  de- 
fence to  the  action.  Remnant  v.  Bremridge,  2 
Moore,  94  ;  8  Taunt.  191. 

An  executor  who  has  occupied  premises  held  by 
his  testator  under  a  lease,  which  covenants  for  pay- 
ment of  rent  and  taxes,  and  to  keep  the  premises 
in  repair,  sued  as  assignee,  iu  respect  of  the  privity 
of  estate,  is  liable  on  the  covenant  for  payment  of 
rent  and  taxes  to  the  extent  only  of  the  profits  ; 
but,  for  a  breach  of  the  covenant  to  repair,  he  is 
liable  to  the  same  extent  that  any  other  assignee 
is  liable.  TreTneere  v.  Morrison,  4  M.  &  Scott, 
603  j  1  Ring.  N.  C.  89. 

Semble,  that  an  offer  by  an  executor  to  a  lessor 
to  surrender  to  him  a  lease  granted  to  his  testator, 
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is  on  answer  to  an  action  against  him  as  assignee 
for  breaches  of  a  covenant  to  repair,  as  to  all 
breaches  accruing  after  that  offer.  Jleid  y.  Ten- 
terden  (^Lord),  4  Tyr.  111. 

To  an  action  for  rent  against  an  assignee  of  a 
term,  he  pleaded  that  he  was  administrator  ;  that 
the  premises  were  of  less  value,  and  had  yielded 
less  profit  than  the  arrears  of  rent ;  that  he  had 
paid  over  to  the  plaintiff  all  the  profit  received 
from  them,  and  had  offered  to  surrender  before 
any  rent  became  due,  and  had  fully  administered  : 
— Held,  that  the  averment  in  the  plea  as  to  the 
value  of  the  premises  was  not  supported  by  shew- 
ing that  the  intestate  had  underlet  them,  and 
that  the  defendant  had  been  unable  to  get  the 
rent  from  the  under-tenant ;  or  by  proof  that 
they  were  out  of  repair,  as  the  lease  to  the  intes- 
tate contained  a  covenant  to  repair,  and  it  was 
therefore  the  defendant's  duty  to  repair  them. 
Homidge  v.  WiUon,  3  P.  &  D.  641  ;  11  A.  &  E. 
645. 

Where  a  lease  for  years,  by  which  the  rent  re- 
served is  more  than  the  value  of  the  premises, 
vests  in  an  executor,  the  executor  is  liable,  as  as- 
signee, for  the  amount  of  rent  for  which  the  pre- 
mises could  have  been  let.  Hopwood  v.  Whaley^ 
6  C.  B.  744  ;  6  D.  &  L.  342  ;  18  L.  J.,  C.  P.  43  ; 
12  Jur.  1088. 

Xxeontor  de  son  tort.] — Where  a  lessee  died 
intestate  during  the  term,  and  his  widow  entered 
and  paid  rent,  and  afterwards  her  son-in-law 
took  the  premises  with  the  assent  of  the  land- 
lord, and  paid  rent,  and  continued  to  occupy 
during  the  remainder  of  the  term  : — Held,  firet, 
that,  there  being  no  assignment  in  writing,  he 
was  not  chargeable  as  assignee  in  fact.  PaM 
V.  Simmon,  9  Q.  B.  366  ;  16  L.  J.,  Q.  B.  382  ;  11 
Jur.  13. 

Held,  secondly,  that  he  could  not  be  consi- 
dered an  assignee  in  law,  for,  though  the  widow 
might  have  been  chargeable  as  executrix  de 
son  tort,  the  defendant  had  not  made  himself 
executor  de  son  tort  by  taking  the  premises  after 
her.    lb, 

Plene  administravit.] — In  an  action  by  the 
plaintiff,  as  executor  of  an  original  lessee, 
against  the  executor  of  the  assignee  of  the  lease, 
upon  a  covenant  by  the  assignee  to  indemnify  the 
lessee  against  breaches  of  tiie  covenants  in  the 
original  lease,  the  defendant,  under  plene  ad- 
ministravit,  is  protected  by  proof  that  he  sold 
the  lease  in  qn^ion,  and  had  exhausted  all  the 
assets  in  his  hands,  by  payment  of  simple  con- 
tract debts,  before  the  breaches  of  covenant 
declared  on  were  committed.  Collins  v. 
Crowh,  13  Q.  B.  642  ;  18  L.  J.,  Q.  B.209  ;  13 
Jur.  361. 

4.  Liabilities  ukdeb. 

Of  Mortgagee.] — ^An  action  of  covenant  for 
nonpayment  of  rent  lies  against  an  assignee  of 
a  lease  to  whom  an  assignment  has  been  made 
by  way  of  mortgage  security,  although  he  has 
never  entered  nor  taken  actual  possession. 
Williams  v.  Bosanquetj  3  Moore,  600  ;  1  B.  &  B. 
238. 

A  mortgagee  of  a  leasehold  estate  by  assignment 
is  liable,  so  long  as  he  has  the  legal  estate,  to 
perform  the  covenants  of  the  lease,  although  he 
does  not  take  possession.  Stone  y,  Mvans,  Peake*s 
Add.  Cas.  94. 


Although  it  was  once  held,  that  if  a  term  was 
assigned  by  way  of  mortgage,  with  a  clause  of  re- 
demption, the  lessor  could  not  sue  the  mortgagee 
as  assignee  of  all  the  estate,  right,  title,  interest, 
&c.,  of  the  mortgagor,  even  after  the  mortgage 
had  been  forfeited,  unless  the  mortgagee  nad 
taken  actual  possession.  Eaton  y.  Jacqttes,  2 
Bougl.  466. 

A  termor  of  years  in  premises  belonging  to  B., 
mortgaged  to  C.  by  way  of  security  for  debt, 
the  furniture  on  the  premises  with  all  the  free- 
hold hereditaments,  goods,  and  personal  property, 
to  which  the  termor  was  or  might  be  entitled, 
except  any  leaseholds,  or  any  portion  of  the 
term  or  terms  for  which  such  leaseholds  might 
be  l^lden,  which  C,  by  indorsement  on  the 
deed,  should  declare  not  to  be  therein  included. 
The  mortgage  deed  was  dated  11th  March,  1869. 
A  quarter's  rent  on  the  premises  became  due 
26th  March.  C.  was  apprised  for  the  first  time 
of  the  lease  held  by  the  termor  on  the  8th  July, 
and  at  once  Indorsed  the  deed  to  the  effect  that 
the  lease  was  not  included  in  it : — Held,  in  aQ 
action  for  rent  by*  B.,  that  the  lease  passed  under 
personal  property ;  that,  moreover,  the  words 
of  the  exception  evidenced  such  intention  ;  that 
the  lease  at  once  on  execution  of  the  deed  vested 
in  C. ;  that  C.  could  not  by  the  indorsement  di- 
vest himself  of  it,  and  so  defeat  the  rights  of  B., 
a  stranger  to  the  deed.  Debenham  v.  Digby,  28 
L.  T.  170  ;  21  W.  R.  359. 

Of  Mortgagor.] — ^In  an  action  for  use  and 
occupation,  under  the  issue  of  non  assumpsit,  the 
defendant  may  give  in  evidence  that  the  plaintiff 
had  mortgaged  the  premises  before  the  defendant 
came  into  occupation,  and  that  the  mortgagee 
had  given  notice  to  the  defendant  not  to  pay  to 
the  plaintiff  any  rent  becoming  due  after  such 
notice.  Waddilove  v.  Bamett^  2  Bing.  N.  C- 
638  ;  2  Scott,  763  ;  4  D.  P.  C.  347. 

Obedience  to  the  mortgagee's  notice  as  to  rent 
due  before  the  notice  must  be  specially  pleaded.  Ih» 

Of  Lessee.] — The  lessee  under  express  covenant 
to  pay  the  rent  and  perform  the  covenants  is 
liable  during  the  whole  term,  notwithstanding 
assignments.    Staines  v.  Morris,  1  Yes.  &  B.  9. 

A  common  assignment  by  a  lessee,  without  ac- 
ceptance of  rent  from  the  assignee  to  the  lessor, 
or  some  other  evidence  of  his  assent,  is  not  suffi- 
cient (though  the  lessor  has  notice)  to  discharge 
the  lessee  from  an  action  of  debt.  Wadham  t. 
Marlow,  4  Dougl.  64  ,'  1  H.  Bl.  438,  n. ;  2  Chit. 
600;  8  East,  314. 

A  lessee  cannot  plead  to  an  action  on  a  cove- 
nant for  rent  an  assignment  and  tender  by  the 
assignee.     Orgill  v.  Xemskead,  4  Taunt.  642. 

It  is  no  defence  to  an  action  on  an  indenture 
of  lease  by  the  trustee  of  a  narty  who  has  become 
bankrupt,  that  the  lessees  have  performed  their 
covenants  with  the  assignees  of  the  cestui  que 
trust.  Britten  v.  Britten  or  PerroU,  2  C.  &  M. 
697  ;  4  Tyr.  473. 

A  lessee  of  a  messuage  and  premises  for  a  term 
of  years  assigned  the  unexpired  residue  to  one 
who  was  afterwards  adjudicated  bankrupt  under 
the  act  of  1869.  The  trustee  in  bankmptcy 
disclaimed  the  lease : — Held,  that  the  lessor 
could  maintain  an  action  on  the  covenants  in  the 
lease  against  the  lessee  for  the  rent  which  be- 
came due  between  the  adjudication  and  the  dis- 
claimer. Smyth  V.  North,  7  L.  R.,  Ex,  242  ;  41 
L.  J.,  Ex.  103  ;  20  W.  R.  683. 
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Of  Asiignee — Generally.] — ^The  execator  of  an 
executor  de  son  tort  may  become  himself  executor 
de  son  tort  in  respect  of  the  estate  of  the  original 
intestate ;  and  where  the  father  was  executor  de 
son  tort  with  regard  to  a  lease,  and  the  son  upon  his 
death  acted  as  agent  to  the  mother  till  her  death, 
and  then  continued  in  possession  of  the  lease  for 
the  benefit  of  himself  and  the  other  children  : — 
Held,  that  he  became  assignee  of  tbe  lease,  and 
liable  upon  the  covenants  therein.  WUliams  v. 
HedUi,  9  L.  R.,  C.  P.  177  ;  43  L.  J.,  C.  P.  80 ; 
30  L.  T.  20  ;  22  W.  R.  317. 

The  plaintiff,  in  consideration  of  5302.  to  be 
paid  by  A.,  demised  to  him  premises  for  the  term 
of  fifty-five  years  at  the  yearly-  rent  of  842.,  and 
subject  to  covenants  to  repair,  &c.  The  considera- 
tion not  having  been  paid,  A.  assigned. to  the 
plaintiff  the  residue  of  the  term  then  unexpired, 
subject  to  the  rent  and  covenants,  and  with  a 
power  of  sale.  In  pursuance  of  that  power  the 
plaintiff,  in  consideration  of  5002.,  '*  bargained, 
sold,  assigned,  transferred  and  set  over  to  the  de- 
fendant ^e  premises,  to  hold  for  the  residue  of  the 
term  of  fifty-five  years,"  subject  to  the  yearly  rent 
of  842.,  and  the  covenants  contained  in  the  lease, 
to  A. ;  and  the  defendant  covenanted  to  pay  the 
rent  and  perform  the  covenants.  The  defendant 
having  entered  on  the  premises : — Beld,  that, 
although  the  mortgage  by  A.  operated  as  a  merger 
of  the  term  originally  granted,  yet  the  assignment 
by  the  plaintiff  to  the  defendant  created  a  new 
lease  for  the  residue  of  the  unexpired  term,  and 
conse<}uently  the  defendant  was  liable  on  the 
covenants.  Cottee  v.  Richardson^  7  Ex.  143  ;  21 
L.  J.,  Ex.  52. 

The  principle,  that  the  assignee  of  a  reversion 
is  not  bound  by  the  terms  in  a  lease  not  under 
seal,  applies  where  the  demise  is  of  three  windows 
in  a  factory,  with  the  stipulation  that  the  lessor 
shaU  provide  steam  power.  Smith  v.  EggiTUon^ 
9  L.  R.,  C.  P.  145  ;  43  L.  J.,  C.  P.  140  ;  30  L.  T. 
521. 

The  question,  whether  the  assignee  of  a  rever- 
sion has  adopted  the  terms  of  the  demise  entered 
into  by  his  assignor,  is  one  of  fact,  and  is  to  be 
disposed  of  by  the  jury.    /J. 

tt  a  leasehold  interest  is  assigned  by  way  of 
mortgage,  the  assignee,  unless  there  is  a  special 
provision  to  the  contrary,  takes  the  interest  sub- 
ject to  all  the  covenants  and  obligations  of  the 
original  lessee.  Haig  v.  Homan,  4  Bligh,  N.  S. 
380. 

B.  demised,  by  an  instrument  not  under  seal, 
three  windows  in  a  factory  to  the  plaintiff,  and 
stipulated  to  supply,  steam  power.  B.  at  the 
time  of  the  demise  was  mortgagor  in  possession. 
His  mortgagees  sold  to  the  defendant,  who  did 
not  accept  rent  from  the  plaintiff,  but  continued 
to  supply  steam  power.  Sabsequently  a  dispute 
arose  as  to  tbe  terms,  upon  wMch  the  plaintiff 
should  continue  tenant  of  the  defendant,  who 
thereupon  cut  off  the  steam  power.  The  plain- 
tiff having  sued  the  defendant  for  cutting  off  the 
steam  power : — Held,  that  no  action  would  lie 
against  him.    lb. 

The  plaintiff  being  the  lessee  of  premises  as- 
signed to  A.  B.,  who  assigned  to  the  defendants, 
who  committed  breaches  of  the  covenant  in  the 
lease,  and  then  assigned  over.  The  plaintiff  was 
subsequently  sued  by  the  lessor  for  the  breaches 
of  covenant  committed  while  the  defendants 
were  assignees.  He  sued  ddEendants  for  the 
amount  which  he  had  had  to  pay  the  lessor  in 
respect  thereof: — ^Held,  per  Chiumell,  B.,  and 
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Pigott,  B.,  dissentiente  Cleasby,  B.,  that  he  was 
entitled  to  recover.  Per  Cleasby,  B. — That  he 
was  not  entitled  to  recover,  there  being  no 
privity  between  him  and  the  defendants.  Mule 
or  Mmle  v.  Garrett^  5  L.  R.,  Ex.  132  ;  39  L.  J., 
Ex.  69  ;  22  L.  T.  343  ;  18  W.  R.  697.  Affirmed, 
7  L.  R.,  Ex.  101 ;  41  L.  J.,  Ex.  62 ;  26  L.  T.  367  ; 
20  W.  R.  416— Ex.  Ch. 

An  assignee  of  a  lease,  containing  covenants 
running  with  the  land,  is  liable,  ^ter  he  has 
assigned  over,  for  a  breach  incurred  after  the  as- 
signment to  him,  and  before  his  assignment  over. 
Harley  v,  Mng,  2  C,  M.  &  R.  18  ;  1  Gale,  100  ; 
5  Tyr.  692. 

In  an  action  against  an  assignee  of  a  lease,  the 
locality  of  the  premises  not  being  stated  in  the 
declaration,  the  question  of  venue  does  not  arise 
at  the  trial  on  a  denial  of  the  lease.  Some  only 
of  the  lessees  having  executed  the  assignment, 
but  the  defendant  and  another  assignee  having 
executed,  and  the  other  having  entered  : — Held, 
that  the  defendant,  on  a  plea  denying  that  tbe 
estate  of  the  lessees  had  come  to  him,  was  liable 
as  assignee.  Electrio  Telegraph  Company  v. 
Moore,  2  F.  &  F.  363. 

There  is  no  fraud  in  the  assignee  of  a  term 
assigning  over  his  interest  to  whom  he  pleases, 
with  a  view  to  get  rid  of  a  lease,  although 
such  person  neither  takes  actual  possession  nor 
receives  the  lease.  Taylor  v.  Shwrn,  1  B.  &  P. 
21. 

In  1762  a  lessor,  having  e^nly  an  equitable 
estate  in  a  field,  demised  a  portion  of  the  field 
to  a  lessee  for  99  years.  In  1773  the  lessor, 
having  acquired  the  legal  estate  in  the  field, 
demised  the  residue  of  the  field  to  the  lessee  for 
the  same  term,  by  an  indenture,  which  recited 
the  former  lease,  stipulated  for  its  continuing  in 
force,  but  provided  that  no  more  rent  should 
be  paid  for  the  entire  field  than  was  paid  for 
the  first  portion,  and  that  the  rent  to  be  paid 
for  the  entire  field  was  meant  to  be  the  same  as 
that  reserved  for  the  first  portion  : — Held,  that 
the  assignee  of  the  reservation  could  not  sue  the 
assignee  of  the  lessee  upon  the  covenants  in 
the  lease  of  1762.  Whitton  v.  Peacock,  2  Scott, 
630  ;  2  Bing.  N.  C.  411. 

For  Bent*] — In  an  action  against  the  as- 
signee of  a  lessee  pur  autre  vie  for  rent  which 
accrued  due  after  the  assignment,  if  the  defen- 
dant is  entitled  to  plead  that  he  is  only  as  heir, 
and  that  the  estate  of  the  lessee  was  of  less  value 
than  the  rent  reserved,  he  ought  to  aver  that 
this  was  so  down  to  the  time  of  the  commence- 
ment of  the  action.  De  la  Poor  v.  Xirtoan, 
9  Ir.  R.,  C.  L.  519. 

In  an  action  for  rent  against  an  assignee,  he 
traversed  an  averment  in  the  plaint  that  all  the 
estate  of  the  original  lessee  in  the  premises 
vested  in  him ;  and,  issue  having  been  joined 
on  that  traverse,  he  proved  that  he  was  assignee 
of  part  of  the  demised  premises  in  severalty  and 
of  part  as  tenant  in  common  with  another  per- 
son : — Held,  that  the  verdict  on  such  an  issue 
should  be  entered  for  him.  Orme  v.  WillSj  2 
Ir.  L.  R.  124. 

The  assignee  of  a  lease  for  years,  who  has 
assigned  over,  is  discharged  from  the  covenant 
to  pay  rent  before  the  entry  of  his  assignee. 
Walker  v.  Beeve,  3  Dougl.  19;  2  Dougl. 
461,  n. 

An  assignee  is  not  liable  for  rent  accruing 
after  an  assignment,  even  though  such  assign- 
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repair,  neglected  to  do  so  within  three  months, 
wnereapon  the  lessee,  in  order  to  avoid  a  foifei- 
tare  of  nis  whole  estate,  entered  on  the  premiaeB, 
and  put  them  into  a  tenantable  repair  : — Held, 
that  his  under-tenant  was  liable  to  pay  him  the 
whole  expense  so  incurred,  althon^  the  former 
had  sold  his  interest  in  the  premises  to  a  pur- 
chaser, who  had  entirely  rebmlt  them  before  the 
action  for  the  recovery  of  such  expense  was 
brought.     Colley  y.  Streetan,  3  D.  ^  JEL  522  ;  2 

B.  &  C.  273. 
Where  an  assignee  of  an  underlease,  contain- 
ing a  covenant  to  repair,  suffered  the  premises 
to  go  out  of  repair,  and  the  original  lessor 
brought  an  action  against  the  original  leasee  for 
the  breach  of  a  similar  covenant  contained  in 
his  lease  : — Held,  that  the  damages  and  costs 
of  that  action,  and  also  the  costs  of  defending 
it,  might  be  recovered  as  special  damages,  in  an 
action  against  the  under-tenant  for  the  breach  of 
his  covenant  to  repair ;  because,  during  the  term 
of  the  under-lessee,  he  could  not  have  entered 
for  the  purpose  of  repairing  without  making  him- 
self a  trespasser.  Neale  v.  Wyllie,  5  D.  &  R 
442  ;  3  B.  &  C.  633. 

A.  agreed  to  take  an  assignment  of  a  lease  of 
a  house  which  was  out  of  repair  from  B.,  and  it 
was  stipulated  that  all  outgoings  should  be  paid 
by  B.  up  to  the  23rd  April ;  and  by  an  assign- 
ment indorsed  on  the  lease  (executed  by  B.  but 
not  by  A.)i  B.  assigned  the  residue  of  the  term, 
subject  to  the  performance  of  all  the  covenants 
in  the  lease,  which,  from  the  22nd  day  of  April, 
ought  to  be  observed  on  the  part  of  the  tenant. 
The  lease  contained  a  covenant  to  keep  the 
premises  in  repair,  and  so  to  deliver  them  up  ; 
and,  {^Eter  the  assignment  the  reveraioner  sued 
B.,  and  recovered  for  dilapidations  which  oc- 
curred before  April  22nd :— Held,  that  B.  could 
not  maintain  an  action  against  A.  for  these 
dilapidations,  even  though  it  could  be  proved 
that  A.  gave  a  smaller  price,  because  the  premises 
were  out  of  repair.    Hawkins  v.  Sherman^  3 

C.  &  P.  469. 


ment  is  wrongful.  Paul  v.  JVwrw,  2  M.  &  B. 
526  ;  8  B.  &  G.  486. 

In  an  action  on  a  covenant  for  rent  against  an 
assignee,  an  assignment  to  a  feme  covert  before 
the  rent  accrued  is  a  good  plea  in  bar.  JBam- 
father  v.  Jordan,  2  Dougl.  462. 

A.  being  assignee  of  a  lease,  put  it  up  by  auc- 
tion ;  B.  became  the  purchaser,  paid  a  deposit, 
and  ordered  an  assignment  to  him  to  be  pre- 
pared by  A.*s  solicitor,  which  was  accordingly 
prepared  and  executed  by  A. ;  but,  instead  of 
its  being  delivered  to  B.,  it  remained  in  the  pos- 
session of  the  solicitor,  who  claimed,  a  lien  for 
the  expense  of  preparing  it : — Held,  that  to  an 
action  against  A.  as  assignee  of  the  term,  for  rent 
accruing  due  after  he  had  executed  the  assign- 
ment, these  facts  were  sufficient  to  support  a 
plea,  that  before  the  rent  became  due  he  had 
assigned  to  B.    Odell  v.  Wake,  3  Camp.  394. 

An  assignee  who  takes  leasehold  premises  by 
an  indenture  indorsed  on  the  lease,  subject  to 
the  payment  of  the  rent  and  the  performance  of 
the  covenants  and  agreements  reserved  and  con- 
tained in  the  lease,  is  not  liable  in  covenant  to 
the  lessee,  for  rent  which  the  lessee  has  been 
called  on  by  the  lessor  to  pay  after  the  assignee 
has  assigned  over.      Wolteridge  v.  Stercard,  1 

C.  &  M.  644 ;  3  Tyr.  637 ;  3  M.  &  Scott,  561— 
Ex.  Ch. 

If  the  original  lessee  is  obliged  to  pay  ground- 
rent,  he  may  recover  it  from  the  assignee  in 
possession.    Sto^  v,  Evans,  Peake's  Add.  Cas. 

For  Bepaln.]— Where,  in  an  action  of 

covenant  against  an  assignee  of  a  lease,  the 
plaintiff  declared  that  all  the  right,  &c.  vested 
in  the  defendant  by  assignment,  and  that  after- 
wards the  premises  were  out  of  repair,  and  the 
defendant  pleaded  that  for  one  period  he  was 
possessed  of  one-sixth  of  the  premises  as  tenant 
in  common  with  A.,  B.,  and  C.,  and  for  another 
period  of  one-third  as  tenant  in  common  with 
B.  and  C,  and  that  no  more  or  greater  interest 
in  the  premises  ever  came  to  him  by  assign- 
ment : — Held,  that  the  plea  was  bad  in  sub- 
stance, as  it  could  not  be  a  bar  to  the  whole 
action.    Merceron  v.  Datoson,  6  B.  &  C.  479  :  8 

D.  k  B.  264. 

A  lessee  by  deed-poll  assigned  his  interest  in 
the  demised  premises  to  A.,  subject  to  the  pay- 
ment of  *rent  and  the  performance  of  the  cove- 
nants contained  in  the  lease.  A.  took  possession, 
and  occupied  tire  premises  under  this  assign- 
ment, ana  before  the  expiration  of  the  term  as- 
signed to  a  third  person.  The  lessor  sued  the 
lessee  for  breaches  of  covenant  committed 
during  the  time  that  A.  continued  assignee  of 
the  premises,  and  recovered  damages  against  the 
lessee  : — Held,  that  the  lessee  might  maintain 
an  action  upon  the  case  founded  in  tort  against 
A.  for  having  neglected  to  perform  the  covenants 
during  the  time  he  continued  assignee,  whereby 
the  lessee  sustained  damage.  Burnett  v.  Lynch, 
6  B.  &  0.  689  ;  8  D.  &  R.  368. 

Where  a  lessee,  who  was  bound  by  a  covenant 
to  repair  premises  demised  to  him,  underlet  part 
of  them  with  a  similar  obligation  by  his  tenant 
to  repair  them  within  three  months  after  notice 
given  to  him  for  that  purpose ;  and  the  premises 
underlet  becoming  out  of  repair,  the  superior 
landlord  gave  notice  to  his  immediate  tenant  to 
repair  them  at  the  peril  of  forfeiting  his  lease  ; 
and  the  under-tenant,  after  receiving  notice  to 


On  Covenants  not  ifniudag  with   tlie 

Land.] — The  assignee  of  a  lease  is  not  liable  to 
the  original  lessor  for  the  breach  of  a  covenant 
which  does  not  run  with  the  land,  unless  he  is 
expressly  named  in  the  lease  as  a  covenantor. 
Grey  v.  Outhbertson,  2  Chit.  482  ;  4  Dougl.  361. 

Nor  is  he  liable  for  a  breach  in  the  lessee's 
time  when  he  comes  into  possession  afterwards. 
St.  Sariour*s,  Sauthwark,  v.  Smith,  SBvar.  1271 ; 
1  W.  Bl,  361. 

On  Covenant  to  Indsmniiy.] — ^The  lessee 

of  coal-mines,  for  a  term  of  years,  by  indenture 
assigned  the  same  for  the  residue  unexpired  of 
the  term  to  the  defendant,  who  thereby  cove- 
nanted with  the  lessee  to  pay  the  rents,  &c.,  by 
the  original  indenture  reserved,  so  long  as  the 
defendant  should  be  in  possession,  or  receipt  of 
the  rents,  produce  and  profits  of  the  premises, 
and  at  all  times  effectually  to  keep  harmless  and 
indemnified  the  lessee  from  and  against  all  the 
rents,  covenants,  &c.,  of  tiie  original  lease,  and 
against  all  actions  in  respect  of  the  same.  To  a 
declaration  assigning  as  a  breach  non-payment  by 
the  defendant  of  rents  due  whilst  he  was  in  pos- 
session or  receipt  of  the  rents,  produce  and  pro- 
fits, per  quod  the  lessee  was  forced  to  and  did 
pay  the  rents,  and  was  put  to  great  charges,  to- 
gether with  a  breach  of  the  covenant  to  indem- 
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nifjr  the  lessee  against  the  consequences  of  such 
non-payment  by  the  defendant ;  plea,  that  the 
defendant  was  not  in  possession  when  the  rents 
became  due  : — Held,  that  the  restrictiye  words 
^*  so  long  as  the  defendant  should  be  in  possession 
or  receipt  of  the  rents,  prodnee  and  profits," 
contain^  in  the  first  covenant,  did  not  extend  to 
the  covenant  to  indemnify,  and  that  such  a  plea 
was  no  answer  to  the  breach  to  that  covenant. 
Crowfield  v.  MorHson,  7  C.  B.  286 ;  18  L.  J., 
C.  P.  136  ;  13  Jut.  665. 

In  a  suit  by  an  assignor  of  a  lease  claiming 
from  his  assignee  indemnity  in  respect  d 
breaches  of  the  covenants  in  the  lease,  the  court 
will  direct  merely  payment  on  account  of 
breaches  of  covenant  already  committed,  and 
will  not  make  a  general  declaration  of  the  as- 
signor's right  to  indemnity,  giving  liberty  to 
Apply  from  time  to  time  in  case  of  future  breach. 
JLloyd  V.  Diminack,  7  Ch.  D.  398  ;  47  L,  J.,  Ch. 
398  ;  38  L.  T.  173  ;  26  W.  R.  468. 


Asiignee  or  TTnder-Tenant— Question  Ibr  Jury.] 
— If  a  person  has  held  under  the  terms  of  a  lease, 
and  holds  over  ^er  the  lease  is  at  an  end,  he  is 
bound  by  the  terms  of  it,  although  no  new  bar- 
gain to  that  effect  is  entered  into  between  the 
parties  ;  but  if  he  comes  in  as  an  under-tenant, 
before  any  lease  was  granted  to  the  person  of 
whom  he  took  the  premises,  and  that  person 
afterwards  takes  a  lease,  if  there  is  no  evidence 
-that  he  knew  of  the  lease,  it  will  be  for  the  jury 
to  say  whether  he  is  an  under-tenant,  and  not 
■an  assignee  of  the  lease.    IbrrUiTio  v.  Youngs  6  C. 

Liability  of  Equitable  Mortgagees  or  Ai- 
:tigneef.] — A  deposit  of  a  lease  by  way  of  equit- 
.able  mortgage  does  not  render  the  depositaiy 
liable  for  the  rent  and  covenants.  Moores  v. 
•Choaty  8  Sim.  608  ;  3  Jur.  220. 

A  lessee  of  a  factory  deposited  the  lease,  by 
way  of  equitable  mortgage,  and  upon  the  land- 
lord distraining  for  rent  in  arrear,  the  depositee 
of  the  lease  paid  the  rent  in  arrear  to  the  land- 
lord, entered  into  possession  of  the  factory,  sold 
«ome  of  the  machinery,  including  some  fixed  to 
the  freehold,  and  otherwise  acted  as  the  owner 
of  the  lease,  and  was  accepted  by  the  landlord 
as  such  owner  : — Held,  that  the  landlord  had  no 
equity  to  compel  the  depositee  of  the  lease  to 
take  a  legal  assignment  of  the  lease.  Moore  v. 
ffreg,  2  Do  G.  &  S.  334. 

An  agreement  to  take  an  assignment  of  a  lease 
followed  by  possession  on  the  part  of  the  equit- 
;able  assignee  is  not  sufficient  to  give  the  lessor 
:any  right  to  sue  the  equitable  assignee  in  equity 
•on  the  covenants  in  the  lease.  Cox  v.  Bithopt 
«  De  G.,  M.  &  G.  816  ;  26  L.  J.,  Ch.  389  ;  3  Jur., 
:N.  S.  499. 


6.  Eights  ukder. 

Qi  Mortgagor.] — W.,  a  lessee  of  premises  for 
a  term  of  seventy-five  years,  mortgaged  the  lease 
to  T.,  and  joined  with  him  in  an  indenture,  by 
which  after  reciting  the  mortgage,  the  premises 
were  demised  to  J.  for  twenty-one  years.  The 
mortgage  was  assigned  to  S.,  and  by  indenture, 
to  which  S.  and  W.  were  parties,  after  reciting 
the  lease  to  J.,  that  lease  was  assigned  to  M. 
This  assignment  contained  a  covenant  by  M.  and 
W.y  that  M.  would  not  demise  or  assign  the 


premises  without  the  licence  and  consent  of  W., 
with  a  proviso  for  re-entry  if  he  did.  M.  paid 
rent  to  W.,  and  afterwards  assigned  the  premises 
to  E.  without  the  licence  or  consent  of  W.  In 
ejectment  by  S.  and  W. : — Held,  first,  that  M. 
was  not  estopped  from  shewing  that  W.  was  not 
the  legal  owner  of  the  reversion,  but  mortgagor 
only,  and  that  W.,  having  a  mere  equitable 
interest,  could  not  recover.  Saunders  v.  Merry- 
weather,  3  H.  &  C.  902  ;  13  W.  R.  814. 

Held,  secondly,  that  S.  could  not  recover,  be- 
cause no  right  of  re-entry  was  reserved  to  him. 
Ih. 

'  Of  Auigneea — GFenerally.]— The  assignees  of 
a  lessor  in  a  lease  by  deed,  who  have  no  estate  in 
tbe  land,  have  a  reversion  by  estoppel  as  against 
the  lessee,  ftnd  may  sue  him  on  tne  covenants 
accordingly  ;  and  this  applies  to  the  case  where 
a  mortgagor  makes  a  lease  by  deed,  and  assigns 
his  equity  of  redemption  with  words  that  would 
pass  a  legal  reversion  in  fee.  Cuthbertion  v. 
Irting,  4  H.  &  N.  742  ;  28  L.  J.,  Ex.  306  ;  6  Jur., 
N.  8.  740. 

It  makes  no  difference  in  this  respect  that  the 
estates  both  of  the  mortgagor  and  mortgagee  are 
equitable  estates.    Ih, 

Tenants  in  common,  assignees  of  the  reversion 
of  a  lease,  may  join  in  suing,  and  be  jointly  sued, 
on  covenants  therein.  Womersley  v.  Dally,  26 
L.  J.,  Ex.  219. 

After  twenty  years*  use  of  premises,  converted 
into  a  shop,  without  licence,  contrary  to  a 
covenant  in  a  lease,  an  assignee  of  the  reversion 
cannot  take  advantage  of  a  condition  of  re-entry 
for  such  use,  subsequently  to  the  assignment. 
Gibson  v.  Doey  or  Doeg,  2  H.  &  N.  616  ;  27  L.  J., 
Ex.  37. 

Whether  the  benefit  of  such  a  condition  runs 
with  the  land,  and  can  be  taken  advantage  of  by 
the  assignees  of  a  reversioner,  depends  on  the 
nature  and  character  of  the  covenant,  and 
whether  it  affects  the  use  and  enjovment  of  the 
premises,  and  not  whether  it  has,  m  &ct,  dete- 
riorated the  value.    lb. 

C.  granted  and  demised  the  exclusive  right 
and  licence  to  take  and  kill  game  on  land,  with 
the  use  of  a  cottage,  to  tiie  defendant  for  a  term ; 
and  the  defendant  covenanted  to  leave  the  land 
at  the  end  of  the  term  as  well  stocked  with  game 
as  at  the  time  of  the  demise.  C.  assigned  his 
reversion  in  the  land  and  hereditaments  to  the 
plaintiffs ;  and  they  brought  an  action,  at  the 
end  of  the  term,  against  the  defendant  for  a 
breach  of  his  covenant : — ^Held,  that  the  demise 
was  not  a  mere  licence,  but  the  g^rant  of  an  incor- 
poreal hereditament ;  that  the  covenant  touched 
the  hereditament  demised,  and  by  virtue  of  32 
Hen.  8,  c.  34,  the  assignees  of  the  reversion  could 
sue  upon  it.  Hooper  y,  Clark,  2  L.  B.,  Q.  B. 
200  ;  36  L.  J.,  Q.  B.  79  ;  16  L,  T,  152  ;  16  W.  R. 
347  ;  8  B.  &  B.  160. 

— —  On  Coyenant  to  Repair.] — See  post,  XY.  3 


For  Rent.] — A  termor  of  mines  granteo 


a  lease  at  a  rent  for  a  longer  term  than  his  term. 
During  the  continuance  of  the  original  term,  he 
assigned  by  deed  the  rent  and  his  estate  in  the 
premises : — ^Held,  that  his  assignee  could  maintain 
an  action  for  rent  in  arrear,  cSter  the  assignment 
and  during  the  continuance  of  the  original  term. 
Williamt  v.  Hayvoard,  1  EL  &  Bl.  1040 ;  28 
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L.  J.,  Q.  ]^.  874 ;  5  Jur.,  N.  S.  1417  ;  7  W.  R. 
563. 


On  CoTenaat  not  to  oarry  on  a  Partionlar 


Trade.] — ^A  lestrictiTe  covenant  in  an  asfflgnment 
of  a  lease  may  be  enforced  by  the  covenantee 
against  peisons  with  constructive  notice,  though 
he  has  no  reversion.  Clements  v.  Welles,  1  L.  B., 
Eq.  200 ;  35  L.  J.,  Ch.  265  ;  13  L.  T.  548. 

C,  being  lessee  of  a  house,  assigned  the  lease 
to  W.,  by  a  deed  by  which  he  covenanted  that  he, 
his  executors,  administrators  or  assigns,  or  under- 
tenants, would  not  use  the  premises  as  a  hair- 
dresser's shop.  He  afterwards  underleased  the 
house,  and  assigned  his  reversion.  The  defen- 
dant, having  coii^ructive  notice  of  the  covenant, 
purchased  the  underlease,  and,  with  the  licence 
of  the  reversioner,  began  to  use  the  house  as  a 
hairdresser's  shop : — Held,  that  C.  was  entitled 
to  an  Injunction  to  restrain  him  from  so  doing. 
lb. 


On  CoTonaiit  not  Bnnning  with  the  Land.] 


— ^When  in  a  lease,  the  lessee  having  covenanted 
to  use  the  demised  premises  as  a  public-house, 
the  lessor  covenants  not  to  buUd  or  keep  any 
house  for  the  sale  of  spirits  or  beer  within  half 
a  mile  of  the  demised  premises,  the  lessor's  cove- 
nant does  not  run  wito  the  land  so  as  to  enable 
the  assignee  of  the  lease  to  sue  him  upon  it. 
Thomus  V.  Hayward,  4  L.  B.,  Ex.  311 ;  38  L.  J., 
Ex.  175  ;  20  L.  T.  814. 

6.  Pboof  of  Assignment. 

The  plaintiffs  declared  upon  an  indenture 
made  by  H.  to  S.  of  premises,  to  hold  from  Mid- 
summer, 1786,  for  ninety-nine  years,  deducing 
their  title  to  the  reversion  from  the  lessor  by 
various  mesne  assignments,  and  alleging  that 
'*  all  the  estate  of  S.,  of  and  in  a  great  part  of 
the  premises,  with  the  appurtenances,  by  assign- 
ment, came  to  and  vested  in  the  dSendant, 
whereupon  and  whereby  the  defendant  became 
and  was  possessed  of  that  part  of  the  premises, 
and  continued  so  possessed  until  the  commence- 
ment of  the  suit:"  and  assigned  breaches  of 
covenant.  The  defendant  traversed  ''that  all 
the  estate  of  S.  of  and  in  that  part  of  the  pre- 
mises, by  assignment,  came  to  and  vested  in  her, 
as  alleged,"  upon  which  issue  was  joined : — 
Held,  that  the  affirmative  of  this  issue  was  sus- 
tained by  proof  that  the  defendant  was  the 
■  executrix  of  an  assignee,  though  she  had  never 
entered  or  taken  the  profits.  WolUutony.  Hake- 
willy  3  Scott,  N.  B.  593  ;  3  M.  &  G.  297. 

Varianee   in  Pleading   and  Proof.] — In   an 

action  for  rent  on  a  lease,  by  the  lessor  against 
the  assignee  of  the  lessee,  the  declaration  stated 
that  all  the  estate  of  the  lessee  came  to  and 
vested  in  the  defendant,  which  allegation  the 
defendant  traversed.  The  defendant  was  assignee 
of  only  a  part  of  the  demised  premises : — Held, 
that  there  was  a  fatal  variance,  and  that  the 
issue  must  be  found  for  the  defendant.  CurtU 
V.  SpUty,  1  Scott,  737 ;  I  Bing.  N.  C.  756 ;  1 
Hodges,  153. 


XIV.    ATTOBNMENT. 

What  amounts  to.] — Where  rent  is  paid  by 
succeeding  tenants,  after  an  adverse  possession 


of  twenty-three  years,  it  does  not  amount  to  an 
attornment,  unless  the  consent,  or  at  least  the 
knowledge,  of  the  landlord  can  be  shewn.  Mere- 
dith V.  Gilpin,  6  Price,  146. 

Pending  a  demise  by  deed  from  A.  to  B.,  a 
sequestration  issued  out  of  chancery  against  A. ; 

B.  signed  an  unstamped  paper,  purporting  that 
he  attorned,  and  beoune  tenant  to  the  seques- 
trators, to  hold  on  such  terms  as  might  be  after- 
wards agreed  on  : — Held,  first,  that  the  seqnes- 
trators  could  not  maintain  use  and  occupation 
against  B.,  because  an  attornment  infers  a  con- 
tinuance of  a  subsisting  tenancy,  which  here 
would  be  created  anew  by  the  deed  ;  secondly, 
that  the  sequestrators  could  take  no  estate,  and 
consequently  they  had  no  estate  to  which  an 
attornment  would  apply ;  thirdly,  that  the  in- 
strument, if  it  had  any  operation,  would  operate 
as  a  new  demise,  and  oould  not  be  read  without  a 
stamp.  Comhh  v.  Searell,  I  M.  &  B.  703  ;  8  B. 
&  C.  471. 

An  attornment  where  a  tenant  merely  puts 
one  person  in  the  place  of  another  as  his  land- 
lord, but  continues  to  hold  under  the  same  terma 
and  conditions  as  before,  is  a  mere  acknowledg- 
ment that  the  person  making  it  is  tenant,  and  it 
requires  no  stamp.  Doe  d.  Limey  v.  Edwards, 
5  A.  &  B.  95  ;  6  N.  &  M.  633.;  2  H.  &  W.  139  ; 
S.  P,,  Doe  d.  Wright  v.  SmUh,  3  N.  &  P.  335  ; 
8  A.  &  E.  255  ;  2  Jur.  854. 

A  lessee,  desiring  to  secure  his  premises  for 
himself  at  the  end  of  his  lease,  and  being  a 
bankrupt  without  a  certificate,  procured  a  friend 
to  take  the  conveyance  as  trustee  for  him.  This 
conveyance  shewed  the  legal  estate  to  be  out- 
standing in  a  person  who  could  not  be  found. 
The  lessee  continued  to  occupy.  The  creditors* 
assignees,  becoming  aware  of  the  circumstances, 
induced  the  trustee  to  convey  his  interest  to 
them,  and  forced  the  lessee  to  attorn  to  them,  and 
brought  ejectment : — Held,  that  the  assignees 
had  a  sufficient  title.  Cooper  v.  Lands,  14  L.  T. 
287  ;  14  W.  B.  610. 

A.,  in  1861,  granted  an  underlease  to  B.  for 
twenty-one  years  from  Michaelmas,  1861,  at  the 
yearly  rent  of  50Z.  In  1864,  he  granted  an 
underlease  of  the  same  premises  to  C.  for  twenty- 
one  years  from  Michaelmas,  1863,  at  the  same 
rent.  B.  never  attorned  to  C.: — Held,  inasmuch 
as  there  was  no  attornment,  that  the  demise  to 

C.  did  not  pass  the  reversion  to  him,  but  only  an 
interesse  termini,  and  that,  in  order  to  establish 
C.'s  underlease,  a  surrender  by  B.  to  A.,  and  not 
to  C,  was  the  effectual  and  proper  course. 
Edwards  v.  Wickwar,  1  L.  B.,  Eq.  403. 

XTnneoessary — 4  Ann,  e.  16,  s.  9.] — ^A  demise 
by  way  of  grant  for  a  term  of  years  to  com- 
mence immSiately,  made  by  a  person  entitled 
to  an  estate  in  tail  in  remainder,  expectant  upon 
the  determination  of  a  life  estate  during  the 
lifetime  of  the  tenant  for  life,' operates  as  a  con- 
veyance of  an  estate  for  years  carved  out  of  the 
remainder,  and  vests  the  estate  immediately  in 
the  grantee,  without  entry,  by  virtue  of  4  Ann. 
c.  16,  s.  9,  which  makes  such  a  conveyance  effec- 
tual without  any  actual  attornment  of  the  tenant 
of  the  particular  estate  upon  which  the  remainder 
is  expectant.  Doe  d.  Agar  v.  Broujn^  2  BL  &  Bl. 
331  ;  22  L.  J.,  Q.  B.  432. 

Beplevin.  Avowry,  that  Henry  8  was  seised 
in  fee  of  the  shop  in  which,  &c.,  and,  by  letters- 
patent  enrolled,  granted  it  to  W.,  and  the  heirs 
male  of  his  body,  paying  annually  to  the  king  a 
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oertain  rent  at  Michaelmas.  It  then  deduced 
title  to  the  rent  to  Charles  2,  and  stated  that  he, 
bj  letters-patent  enrolled,  after  referring  therein 
to  22  Car.  2,  c.  6,  granted  the  rent  to  trustees 
mentioned  in  the  statute,  and  their  heirs,  upon 
trust,  for  Charles  2  ;  that  the  trustees,  by  inden- 
ture, for  consideration  therein  expressed,  con- 
veyed the  rent  to  the  dean  and  chapter  of  St. 
PauFs,  whereupon  and  whereby  the  dean  and 
chapter  became  and  were  seised  as  at  fee  in  the 
rent,  and  they  and  their  successors  continued  to 
be  S3  seised  until  and  at  Michaelmas,  1845  ;  an 
avowry  was  then  made  for  six  years'  arrears  of 
rent  due  to  the  defendants  at  the  time  when, 
&c: — Held,  that  an  express  averment  of  attorn- 
ment by  the  terre-tenant,  upon  the  conveyance 
of  the  rent  by  the  trustees,  or  some  equivalent 
allegation,  was  necessary,  because  it  could  not  be 
presumed  that  the  conveyance  was  made  after  4 
Ann.  c.  16,  s.  9  ;  and  that  the  avowment  that  the 
rent  was  duly  paid  for  a  certain  time,  and  that  it 
was  due  and  in  arrear  to  the  dean  and  chapter,  was 
not  an  equivalent  allegation,  because,  to  make  the 
payment  of  rent  an  attornment  in  law,  it  must  be 
made  to  the  grantee  of  the  rent,  and  an  attorn- 
ment must  be  in  the  life  of  the  grantee ;  and 
that  an  attornment  could  not  be  implied.  Vigers 
V.  St,  PauVs  (^Dean  and  ChapUr),  14  Q.  B.  909  ; 
19  L.  J.,  Q.  B.  64  ;  14  Jur.  1017— Ex.  Ch. 

A.  granted  to  B.  a  leasehold  interest  in  pre- 
mises for  a  term  of  thirty  years,  to  be  computed 
from  the  10th  of  March,  1889.  On  the  10th 
November,  1846,  B.  demised  to  the  defendant 
the  same  premises  for  the  term  of  twenty-three 
years,  reserving  a  rent,  and  afterwards  assigned 
his  interest  to  the  plaintifi : — ^Held,  first,  that  by 
the  de^  a  rent  was  created,  and  that  it  was 
assignable ;  secondly,  that  the  plaintiff,  who  was 
the  assignee  of  the  party  to  wnom  the  rent  was 
reserved,  could  maintain  an  action  for  the  re- 
KX)very  of  it ;  and  thirdly,  that  a  privity  was 
created  between  the  plaintiff  and  the  defendant, 
the  same  as  if  the  defendant  had  actually 
Attorned  to  the  plaintiff,  for,  by  the  4  Ann.  o.  16, 
rs.  9.  attornment  is  unnecessary.  WilUams  v. 
Ilaifward,  1  El.  &  El.  1040  ;  28  L.  J.,  Q.  B.  374. 

Evidence  as  to.] — An  avowry  stated  a  demise 
for  two  years,  ending  on  the  29th  of  September, 
1842.  On  the  trial  an  attornment  in  writing, 
elated  the  14th  of  October,  1842,  was  given  in 
.evidence,  by  which  the  plaintiff  and  others 
:attomed  tenants  to  the  defendant  for  such  parts 
of  the  premises  as.were  in  their  occupation,  and 
agreed  to  pay  the  rent  set  opposite  to  their  names. 
Opposite  to  the  defendant  s  name  was  written, 
**  Rent  55Z.,from  Michaelmas,  1840 :  "—Held,  that 
the  avowry  was  supported  by  the  evidence.  Glad- 
onian  v.  Plumer,  15  L.  J.,  Q.  B.  79  ;  10  Jur.  109. 

Distress— Tenant  by  Elegit.] — ^A  tenant  by 
elegit  may  distrain  without  attornment  Lloyd 
V,  DaTtet,  2  Ex.  103. 

XV.    COVENANTS. 

1.  Uitual,  1546. 

2.  That  Bun  with  the  Land,  1549. 

3.  ToBepair. 

a.  The  Covenant. 

i.  Obligations  under,  1556. 
ii.  What  Premises,  1562. 
iii.  Conditional  or  Absolute  Covenants. 
1564. 
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iv.  After  Notice  Given,  1565. 
V.  Upon  whom  Binding,  1566. 
vi.  Performance   and   Satisfaction    of 

Covenant,  1567. 
vii.  When  Right  of   Action    accrues, 

1568. 
viii  Parties  entitled  to  Sue,  1569. 
h.  Yearly  Tenancy,  1571. 

c.  Premises  Burnt,  1572. 

d.  Tenant's  Bight  to  Leave,  1573. 

e.  Pleadings  in  Actions,  1574. 
/.  Evidence,  1577. 

Damages,  1577. 
L  Other  Matters,  1582. 
4.  For  Quiet  Enjoyfnent  cmd  Title, 

a.  The  Covenant,  1584. 

b.  Breach  of,  1591. 

o.  Pleadings  and  Evidence,  1596. 
6.  iVV^  to  Assign  oP  Underlet. 

a.  The  Covenant,  1599. 

b,  Upon  whom  Binding,  1601. 
e.  Breach  of,  1602. 

6.  As  to  Bates  and  Tuxes,  1606. 

7.  Relating  to  Husbandry. 

a.  The  Covenant 

i.  Express,  1615. 
ii.  Implied,  1619. 

b.  When  Extinguished,  1628. 
e.  Tillages,  1623. 

d.  Away-going  Crops,  1626. 

e.  Valuations,  1627. 

/.  When  Recoverable  on,  1630. 
g.  Pleadings  and  Evidence,  1631. 
h.  Emblements,  1634. 

8.  To  give  up  Possession,  1635. 

9.  To  Insure. 

a.  Construction  and  Operation  of,  1637. 

b.  Breach,  1637. 

e.  Liability  of  Executors,  1640. 

d.  Amount  of  Damages  for  Breach,  1640. 

10.  Bestrictive,  1641. 

11.  As  to  Timber  and  Trees,  1649. 

12.  Belating  to  Oame. — See  GAME. 

13.  To  Pay  Bent. — See  ante,  X. 

14.  Other  Covenants  and  Matters  relating  to 

Covenants,  1652. 

15.  Con8tru4!tion  of  Covenants  generally, '^See 

Covenant. 

1.  Usual. 

• 

What  Beasonable.]— The  reasonableness  of  a 
covenant  by  a  lessee,  in  a  lease  of  lands  renew- 
able for  ever,  that  he  and  his  heirs  shall  always 
live  upon  the  lands,  or  pay  an  additional  rent, 
with  remedies  by  distress  and  entry,  is  properly 
triable  at  law ;  and  a  court  of  equity  ought  not 
to  interpose  or  give  relief  against  it.  Ponsonby 
V,  Adams,  2  Bro.  P.  C.  431. 

To  Pay  Taxes.]— A  party  contracted  for  an 
assignment  of  a  lease  of  a  public-house,  which  in 
the  agreement  was  described  as  holden  at  a 
certain  net  annual  rent  under  usual  and  common 
covenants.  And  the  lease  contained  a  covenant 
by  the  tenant  to  pay  land-tax,  sewers'-rate,  and 
all  other  taxes,  and  a  proviso  for  re-entay  if 
any  business  but  that  of  a  victualler  should 
be  carried  on  in  the  house ;  and  it  was  proved 
that  a  considerable  majority  of  public -house 
leases  contained  such  a  proviso : — Held,  that  the 
covenant  to  pay  land-tax,  sewers*-rate,  and 
other  taxes,  was  a  common  covenant  in  a  lease, 
reserving  a  net  rent;  and  that  the  proviso  for 
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re-entry  must,  with  reference  to  a  lease  of  a 
public-nonse,  also  be  considered  usual  and  com- 
mon. Bennett  v.  Womaekf  7  B.  &  C.  627  ;  1  M. 
&  R.  644  ;  3  C.  &  P.  96. 

To  Bepair.] — A.,  who  was  under  an  agree- 
ment to  take  the  lease  of  a  house,  the  lease 
to  contain  all  "  usual  oorenants,*'  agreed  to  as- 
sign all  his  interest  to  B.,  and  forwarded  him  a 
copy  of  the  agreement  for  a  lease.  In  answer  to 
inquiries  by  B.,  A.  stated  that  the  lessee  would 
not  have  to  do  substantial  repairs : — Held,  first, 
that  A.'s  statement  was  a  misrepresentation  of 
a  matter  of  law,  and  not  of  fact,  and  that  A.  was 
not  bound  by  it.  Kendall  v.  Hill,  6  Jur.,  N.  S. 
968. 

Held,  secondly,  that  B.  was  bound  to  repair 
the  house  in  the  event  of  damage  by  fire.    lo. 

Under  a  contract  for  a  lease  of  a  mill,  to  con- 
tain "all  usual  and  necessary  covenants  and 
provisoes,"  and  particularly  a  covenant  on  the 
part  of  the  lessee  to  keep  the  mill  in  good 
tenantable  repair: — Held,  that  the  lessee  was 
not  entitled  to  have  introduced  into  the  cove- 
nant the  words  "damages  by  fire  or  tempest 
only  excepted.**  Sharjt  v.  Milligan,  23  Beav. 
419. 

To  Bebuild.] — Under  a  power  to  a  tenant 
for  life  to  lease  for  years,  reserving  the  usual 
covenants,  a  lease  made  by  him,  containing  a 
proviso,  that  in  case  the  premises  were  blown 
down  or  burned,  the  lessor  should  rebuild,  other- 
wise the  rent  should  cease,  is  void ;  the  court 
finding  that  such  covenant  is  unusual.  Doe  d. 
MIU  V.  Sandham,  1  T.  R.  705. 

Hot  to  Assign.] — ^A  covenant  not  to.  assign 
without  the  leave  of  the  landlord,  is  a  fair  and 
usual  covenant.    Morgan  v.  Slattghter,  1  Esp.  8. 

Agreement  to  accept  a  lease  of  a  dwelUng- 
house  in  London  *'to  contain  aU  usual  cove- 
nants and  provisoes."  The  lease  contained  a 
covenant  not  to  assign  without  the  lessor's  con- 
sent. In  an  action  to  coxnpel  specific  perform- 
ance of  the  agreement : — Held,  that  the  cove- 
nant was  not  a  "  usual  covenant,"  and  that  the 
agreement  could  not  be  enforced.  Hampshire 
V.  Wiekens,  7  Ch.  D.  555  ;  47  L.  J.,  Ch.  243  ;  38 
L.  T.  408  ;  26  W.  R.  491. 

A  judge  cannot  of  h^^  own  authority  say  what 
should  be  ''usual  covenants,"  nor  should  the 
locality,  nature  or  tenure  of  the  property  be, 
except  under  special  circumstances,  regarded. 
Ih. 

There  is  nothing  unreasonable  in  a  covenant 
not  to  sub-let  without  licence,  or  in  a  proviso  for 
re-entry  on  the  whole  premises  on  breach  of  any 
covenant  in  the  lease.  Haberdashers'  Company 
V.  Isaac,  3  Jur.,  N.  S.  64. 

An  agreement  that  all  "usual  covenants" 
should  hQ  inserted  in  a  proposed  lease  does  not 
include  a  coven^tnt  against  assignment.  Bv-clt- 
land  V.  PapUlon,  1  L.  R.,  Kq.  477  ;  12  Jur.,N.  S. 
156.  Affirmed,  2  L.  R.;  Ch.  67  ;  36  L.  J.,  Ch.  81  ; 
12  Jur.,  N.  S.  992  ;  15  L.  T.  378  ;  15  W.  R.  92. 

In  Beitndnt  of  Trade.]— Covenants  in  restraint 
of  trade  in  a  trading  locality  are  not  considered 
usual  covenants.  Wilhraham  v.  Livesey,  18 
Beav.  206. 

If  an  agreement  for  a  lease  contains  no  stipu- 
lation as  to  covenants,  the  party  agreeing  to 
take  the  lease  has  a  right  to  a  lease  containing 


only  usual  covenants,  and  a  restriction  i^tainst 
particular  trades,  not  being  a  usual  covenant, 
cannot  be  introduced  into  the  lease.  Propert  v. 
Parker,  3  Mylne  &  K.  280. 

Hot   to   oonvert  Homo   into   a   SeliooL]  — 

Where  in  an  agreement  for  the  lease  of  a 
house  to  be  granted  by  the  defendant  to  the 
plaintiff,  it  was  stipulated  that  the  lease  should 
contain  the  usual  covenants  between  landlord 
and  tenant,  and  that  the  bouse  should  not  be 
converted  into  a  school,  it  is  immaterial  whether 
the  plaintiff  had  or  had  not  notice  that  the 
defendant  derived  his  title  under  a  lease  from 
another  person ;  because  the  agreement  amounts 
to  a  representation  on  the  part  of  the  defendant, 
that  he  was  at  liberty  to  grant  a  lease  conform- 
ably to  the  terms  of  the  agreement.  Van  v. 
Corpe,  3  Mylne  &  E.  269. 

To  Pay  Finos.] — Under  a  power  to  make 
leases  for  years,  dieterminable  on  lives,  of  pre- 
mises usually  so  leased,  reserving  the  usual 
rents  and  hcriots,  and  so  as  there  should  be  con- 
tained usual  and  reasonable  covenants,  a  lease 
was  granted  in  1831.  This  lease  contained  a 
covenant  to  do  suit  and  service  at  the  coorta  of 
the  manor  of  W.,  but  no  covenant  to  pay  fines. 
In  what  was  taken  as  the  pattern  lease,  exe- 
cuted in  1749,  there  was  a  covenant  to  pay  fines, 
as  weU  as  to  do  suit  and  service.  It  appeared, 
that,  from  a  date  prior  to  1749,  there  had  been 
no  courts  baron  or  customary  courts  held  for  the 
manor,  and  no  evidence  was  given  of  the  exist- 
ence of  any  freehold*  or  copyhold  tenants  : — 
Held,  that  the  covenant  to  pay  fines  was  not  a 
usual  or  reasonable  covenant,  tiie  omission  of 
which  avoided  the  lease.  Doe,  d.  Egremont 
iEarV)  V.  Williams,  11  Q.  B.  688  ;  17  L.  J.,  Q.  B. 
154  ;  12  Jur.  456. 

To  Carry  on  Partienlar  Trado.]~A.  agreed 
to  let,  and  B.  to  take,  a  piece  of  land,  with 
liberty  to  build  thereon  such  warehouses,  glass- 
houses, kilns,  houses  for  workmen,  and  erec- 
tions necessary  for  carrying  on  the  business  of 
a  glass  manufactory,  as  he  should  think  fit, 
for  sixty-one  years,  at  a  certain  rent;  and  B. 
agreed  to  pay  the  rent,  to  build  in  a  substantial 
manner,  and  not  to  use  the  premises  for  any 
other  purpose  than  a  glass  manufactory  during 
the  term.  A  lease  and  counterpart  to  be  exe- 
cuted in  conformity  with  the  agreement,  in 
which  should  be  inserted  all  usual  covenants : — 
Held,  that  this  agreement  did  not  warrant  the 
insertion  in  the  lease  of  an  affirmative  covenant 
by  the  lessee  that  he  would  carry  on  the  business 
of  a  glass  manufactory  on  the  premises  during 
the  term.  Doe  d.  Bnte  (Margvis)  v.  Guest,  16 
M.  &  W.  160. 

Proviso  Ibr  Bo-Entry.  ]~Under  an  executory 
agreement  to  grant  a  lease  of  an  hotel,  with 
general  and  usual  covenants  : — Held,  under  the 
circumstances,  that  the  lease  ought  to  contain 
a  power  of  re-entry  on  the  lessee's  becoming 
bankrupt  or  taking  the  benefit  of  the  Insolvent 
Debtors  Act.  Haines  v.  Burnett,  27  Beav.  500 ; 
29  L.  J.,  Ch.  289  ;  5  Jur.,  N.  S.  1279 ;  1  L.  T.  18. 

Under  an  agreement  for  a  lease  to  contain  ''all 
usual  and  customary  mining  dauses,"  the  land- 
lord is  not  entitled  to  have  inserted  in  the  lease 
a  proviso  for  re-entry  on  breach  of  any  of  the 
covenants  by  the  lessee,  or  otherwise  than  on 
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non-payment  of  rent,  ffodghiiuan  v.  Crowe,  10 
L.  R.,  Ch.  622  ;  44  L.  J.,  Ch.  680  ;  33  L.  T.  388  ; 
23  W.  B.  885.  Reveising  19  L.  B.,  Eq.  591  ;  44 
L.  J.,  Ch.  238  ;  33  L.  T.  122. 

Semble,  that  the  rale  is  not  limited  to  mining 
leases.    Ih, 

A  power  of  re-entry  in  a  lease,  if  the  lessee 
and  his  assigns  become  bankrupt,  or  make  a 
composition  with  creditors,  or  if  execation  should 
issue  against  either  of  them,  is  unusual,  and  an 
intend^  assignee  is  not  bound  to  accept  an 
assignment  of  a  lease  containing  such  a  covenant. 
Hyde  v.  Warden,  3  Bx.  D.  72 ;  47  L.  J.,  Ch.  121 ; 
37  L.  T.  667— C.  A. 

Mowing  Meadow  Land.] — In  a  lease  of  a  farm 
a  covenant  not  to  mow  meadow  land  more  than 
once  a  year  is  not  an  unusual  oovenant,  so  as  to 
excuse  an  intended  assignee  from  accepting  the 
title.    lb, 

2.  That  Bun  with  thb  Land. 

To  Ininre.] — A  covenant  to  insure  premises 
against  fire,  which  are  situated  within  the  weekly 
bills  of  mortality,  as  specified  in  the  14  Geo.  3, 
c.  78,  runs  with  the  land.  Vernon  v.  Smith,  5 
B.  &  A.  1. 

To  Supply  Water.] — ^A  covenant  in  a  lease,  by 
the  lessor,  to  supply  two  houses  with  good  water 
at  a  rate  therein  mentioned  for  each  house,  runs 
with  the  land  ;  for  the  breach  of  which  the  as- 
signee of  the  lessee  may  maintain  an  action 
against  the  reversioner.  JourdainY.  WiUon,  4 
B.  &  A.  266. 

Hot  to  Assign.] — ^A  covenant  that  the  lessor, 
his  executors  or  administrators,  will  not  assign, 
does  not  bind  the  assignees.  Doe  d.  Cheere  v. 
Smith,  5  Taunt.  795 ;  1  Marsh.  359. 

A  covenant,  in  an  indenture  of  lease  by  which 
the  lessees  for  themselves,  their  heirs,  executors, 
administrators  and  assigns,  covenanted  that  they, 
their  executors,  administrators  and  aligns,  would 
not  assign,  underlet  or  otherwise  part  with  the 
possession  of  the  demised  premises  without  first 
obtaining  the  consent  in  writing  of  the  lessor,  is 
a  covenant  which  touches  and  concerns  the  land, 
and  therefore  runs  with  the  land,  and  the  lessor 
can  sue  an  assignee  of  the  lessee  for  the  breach  of 
it.  Williams  v.  Earle,  3  L.  B.,  Q.  B.  739 ;  37 
L.  J.,  Q.  B.  231  ;  19  L.  T.  238  ;  16  W.  B.  1041 ; 
9  B.  &  S.  740.  See  West  v.  DoU,  4  L.  B.,  Q.  B. 
634 ;  38  L.  J.,  Q.  B.  289 ;  9  B.  &  S.  755. 

Of  Indemnity.] — ^A  covenant  by  the  lessee 
with  the  lessor,  his  heirs  and  assigns,  to  indemnify 
the  overseers  for  the  time  being  of  the  parish  in 
which  the  premises  demised  were  situated,  from 
all  costs  and  charges,  by  reason  of  the  lessee's 
taking  an  apprentice  or  a  servant,  who  should 
thereby  gain  a  settlement  within,  or  become 
chargeable  to,  the  parish,  is  an  express  covenant 
with  the  lessor,  which  did  not  run  with  the  land. 
Walsh  V.  Ihtssell,  3  M.  &  P.  455  ;  6  Bing.  163. 

In  Mortgage — ^To  determine  Term.] — ^A  mort- 
gagee died  seised  of  the  residue  of  a  mortgage 
term,  subject  to  a  proviso  that,  in  case  the  mort- 
gagor should  pay  him,  his  executors,  administra- 
tors or  assigns,  a  certain  sum  on  a  given  day, 
the  term  should  determine ;  the  mortgagee  be- 
queathed this  sum  to  the  plaintiff,  whom  he 


appointed  one  of  his  executors : — ^Held,  that  he 
Could  not  maintain  an  action  in  his  own  name, 
as  assignee,  although  his  co-executor  had  assented 
to  the  bequest,  as  the  covenant  with  the  mort- 
gagee was  collateral,  and  did  not  run  with  the 
land,  and  because  it  was  broken  in  his  lifetime. 
Canham  v.  Rust,  2  Moore,  164 ;  8  Taunt.  230. 

To  pay  Bent]— Where  B.,  being  seised  in  fee, 
conveyed  to  the  defendant  and  J.,  their  heirs 
and  assigns,  to  the  use  that  B.,  his  heirs  and 
assigns,  might  take  to  his  use  a  rent  certain,  to 
be  issuing  out  of  the  premises,  and  subject  to 
the  rent,  to  the  use  of  the  defendant,  his  heirs 
and  assigns ;  and  the  defendant  covenanted  with 
B.,  his  heirs  and  assigns,  to  pay  to  him,  his  heirs 
and  assigns,  the  rent ;  and  to  build,  within  one 
year,  one  or  more  messuages  on  the  premises,  for 
better  securing  the  rent ;  and  B.,  within  one  year, 
demised  the  rent  to  the  plaintiff  for  1,000  years : 
— Held,  that  covenant  would  not  lie  by  the 

Elaintiff  for  non-payment  of  the  rent,  or  for  not 
uilding  the  messuages,  for  that  the  covenant 
was  in  gross,  and  only  personal  to  B.  Milnes  v. 
Branch,  5  M.  jr  S.  411. 

A  testator,  being  seised  in  fee  of  lands,  and  also 
of  a  corn-mill,  demised  the  former  to  a  tenant  for 
three  lives,  covenanting  for  a  money-rent,  and 
in  addition  thereto,  that  the  lessee  should  perform 
certain  suits  and  services ;  and  that  he,  his  heirs 
and  assigns,  diould  do  suit  to  the  lessor's  mill  by 
gnnding  therein  all  such  com  as  grew  upon  the 
demised  land :  the  testator  afterwards  devised 
the  mill,  and  also  the  reversion  of  the  land,  to 
the  same  person,  who  became  seised  upon  the 
death  of  the  devisor ;  during  the  demise  of  the 
land,  the  lessee  died  intestate,  and  his  wife  took 
out  administration  of  his  estate  and  effects.  An 
action  being  brought,  assigning  for  a  breach  a 
n^lect  to  grind  com  at  the  mill  during  the  .life- 
time of  the  lessee,  and  also  since  his  death : — 
Held,  that  the  reservation  of  the  suit  to  the  mill 
was  in  the  nature  of  a  rent,  and  that  the  cove- 
nant to  render  it  ran  with  the  land,  whilst  the 
ownership  of  the  land  and  the  mill  remained  in 
the  same  person,  and  entitled  the  latter  to  main- 
tain an  action  at  common  law  upon  it  against 
the  personal  representative  of  the  lessee.  Vyvyan 
V.  Arthur,  2  D.  &  B.  670 ;  1  B.  &  C.  410. 

To  Pay  at  Valuation  at  Termination  of 
Tenancy.] — By  a  deed  dated  March  1st,  1832, 
the  defendant  leased  a  farm  for  fourteen  years, 
the  lease  contained  a  proviso  for  re-entry  by  the 
lessor  if  the  lessees  should  assign  without  his 
licence  and  a  covenant  by  the  lessees  not  to 
assign  ;  also  a  covenant  by  the  lessor  at  the  ex- 
piration of  the  demise  to  pay  for  certain  things 
at  a  valuation.  After  the  expiration  of  the  term 
the  lessees  continued  to  occupy  the  farm  as 
tenants  ^m  year  to  year  on  the  terms  o£  the 
lease.  In  1864,  they  by  deed  assigned  their 
interest  in  the  farm,  with  their  farming  stock 
and  valuations,  to  the  plaintiff,  in  order  to  raise 
a  sum  of  money  to  be  paid  to  their  creditors 
under  a  composition  deed  executed  at  the  same 
time.  The  plaintiff  entered  into  occupation  of 
the  farm,  but  never  paid  rent.  On  the  18th 
March  the  defendimt,  having  no  knowledge  of 
the  assignment,  gave  the  lessees  notice  to  quit, 
and  the  plaintiff,  as  assignee,  gave  him  a  similar 
notice : — Held,  that  the  plaintiff  could  not  main- 
tain an  action  against  the  defendant  on  the  cove- 
nant for  a  valuation.    Per  Mellor  and  Lush,  JJ., 
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on  the  ground  that  there  was  no  new  contract^ 
between  the  plaintiff  and  defendant,  and  that* 
the  right  of  action  did  not  pass  from  the  lessees 
to  the  plaintiff  by  the  aapignment  of  the  tenancy 
created  by  parol  between  the  lessor  and  lessees. 
Per  Shee,  J.,  on  the  ground  that  the  lessees 
having  no  right  to  assign  without  the  licence  of 
the  lessor,  could  not  transfer  any  interest  to  the 
plaintiff.  Mliott  v.  Johnim,  2  L.  R.,  Q.  B.  120 ; 
36  L.  J.,  Q.  B.  41 ;  15  W.  R.  253  ;  8  B.  &  S.  38. 

Ineoming  and  Ontgoing  Toiant— Valua- 
tion of  Tenant's  Crops,  fte.] — ^An^owner  in  fee 
demised  a  farm  for  seven  years,  and  agreed  at 
the  expiration  of  the  term  to  pay  for  the  tenant's 
property  in  and  upon  the  farm  at  a  valuation. 
He  devised  the  land  to  trustees  for  a  term  of 
1,000  years  upon  trust  to  raise  money  in  aid  of 
his  personal  estate  for  payment  of  debts,  funeral 
and  testamentary  expenses,  and  legacies,  and 
subject  thereto  to  the  plaintiff  for  life,  with 
divers  remainders  over.  On  the  testator's  death 
the  plaintiff  took  possession.  On  the  expiration 
of  the  term  a  new  tenant  could  not  be  found.^ 
The  plaintiff  paid  the  outgoing  tenant  for  his' 
property  in  the  isktm  and  claimed  to  be  repaid  the 
.  amount  out  of  the  testator's  estate  : — Held,  that 
the  liability  to  pay  the  outgoing  tenant  was  a 
liability  attaching  to  the  land,  and  that  the  land- 
lord for  the  time  being  was  the  person  primarily 
liable ;  that  the  plaintiff,  being  in  receipt  of  the 
rents  and  profits,  was  the  landlord  of  tne  term, 
and  not  the  trustees  ;  that  he  therefore  was  the 
person  primarily  liable,  and  had  no  claim  to  be 
repaid  wholly  or  in  part  either  out  of  the  tes- 
tator's estate  or  by  the  persons  entitled  in  re- 
mainder. Mansel  v.  Nitrtim,  22  Ch.  D.  769 ;  52 
L.  J.,  Ch.  357  ;  48  L.  T.  654  ;  31 W.  R.  325—0.  A. 

By  an  instrument  of  demise,  after  a  covenant 
for  payment  of  rent  by  the  tenant,  it  was  agreed, 
'*  that  in  case  the  tenant  should  duly  observe  and 
perform  the  several  covenants  and  agreements 
thereinbefore  contained  on  his  part  and  behalf," 
and  should  peaceably  quit  the  farm  in  pursuance 
of  notice  to  do  so,  he  should  be  entitled  to  away- 
going  crop,  to  be  taken  from  lands  in  seed  or 
turnips  the  previous  summer,  such  crop  being  to 
be  left  for  the  landlord,  or  his  in-coming  tenant, 
at  a  valuation  to  be  made  by  arbitrators  or  an 
umpire  : — Held,  that  this  clause  did  not  give  the 
tenant  the  right  of  possession  of  the  land  to  the 
exclusion  of  the  landlord,  after  the  determina- 
tion of  the  year's  tenancy,  but  at  most  only  a 
right  to  go  on  the  land  to  improve  the  crop  ;  and 
that  the  landlord  might  maintain  trespass  quare 
clausum  fregit,  for  taking  possession  of  the 
crop,  and  hindering  him  from  having  the  use  and 
occupation  of  the  land,  after  the  year  was  ex- 
pired.   StrichlaTid  v.  Marshallj  2  0.  &  M.  539. 

Custom  of  the  Country  as  to  Tillages.] — 

Prim&  facie  the  landlord  is  the  person  liable  to 
the  outgoing  tenant,  at  the  expiration  of  his 
tenancy,  for  the  seeds,  tillages,  &c.,  properly 
bestowed  by  him  upon  a  farm.  Although,  there- 
fore, the  ordinary  practice  (to  avoid  circuity)  is, 
for  the  incoming  tenant  to  pay  the  outgoing 
tenant  for  the  seeds,  tillages,  &c.,  upon  a  valua- 
tion made  between  them  ;  yet  a  custom  or  usage 
that  the  outgoing  tenant  shall' look  to  the  in- 
coming tenant  for  payment  to  the  exclusion  of 
the  landlord's  liability,  cannot  be  supported  in 
law,  as  being  unreasonable,  uncertain,  and  pre- 
judicial to  the  interests  both  of  lan^ords  and 


tenants.    Bradhum  v.  Ihley,  3  C.  P.  D.  129 ;  47 
L.  J.,  0.  P.  331  ;  38  L.  T.  421  ;  26  W.  R.  423. 

For  Compensation.! — Three  licensees  of  a  right 
to  dig  minerals,  jointly  and  severally  covenanted 
with  the  giuntor  of  the  licence  to  pay  him  com- 
pensation for  injury  to  surface.  Two  of  them 
assigned  their  right  under  the  licence  : — ^Held, 
that  the  covenant  ran  with  the  land,  so  as  to 
bind  the  assignee,  and  that  the  covenant  of  the 
three  licensees  being  joint  and  several,  the 
grantor  was  entitled  to  recover  the  whole  com- 
pensation from  the  assignee  of  two  of  them. 
Norral  v.  Patcoe,  10  Jur.,  N.  S.  792 ;  10  L.  T. 
809  ;  12  W.  R.  973. 

To  Pay  for  ImproTements.^ — By  a  lease  some 
print  works,  and  certain  articles,  matters  and 
things  on  the  premises  were  demised,  with  power 
to  the  tenant  to  replace  any  of  the  articles, 
matters  and  things  when  worn  out,  and  to  add 
new  ones,  and  to  add  improvements  on  the  pre- 
mises ;  and  it  was  covenanted,  that  at  the  end  of 
the  term  a  valuation  of  the  articles,  matters  and 
things,  and  of  the  improvements,  should  be  made, 
and  if  they  exceeded  a  certain  sum  the  landlord 
should  pay  the  tenant  the  difference  : — Held,  in 
an  action  by  the  tenant  against  the  executor  of 
the  landlord  to  recover  the  excess,  that  as  this 
was  a  covenant  relating  to  chattels  it  did  not 
run  with  the  reversion,  and  that  the  executor 
was  only  liable  on  it  in  his  representative 
character ;  and  that  as  it  appeared  on  the  record 
that  he  was  executor,  the  judgment  should  be 
that  the  plaintiff  do  recover  the  debt  and  costs 
de  bonis  testatoris,  if  the  defendant  have  so 
much  ;  and  if  not,  then  as  to  the  costs  de  bonis 
propriis.  Garton  v.  Gh^egory,  3  B.  &  S.  90 ; 
31  L.  J.,  Q.  B.  302  ;  6  L.  T,  656  ;  10  W.  R.  713— 
Ex.  Ch. 

To  Pay  for  Trees  planted  by  Tenant]— The 
assignee  of  a  lease  is  not  liable  to  the  original 
lessor,  for  a  breach  of  a  covenant  not  running 
with  the  land,  unless  he  is  expressly  named  in 
the  lease  as  a  covenantor.  Orey  v.  Cuthbertseit, 
2  Chit.  482  ;  1  Selw.  N.  P.  498  ;  4  Dougl.  351. 

A  covenant  by  the  lessee,  for  himself,  his  exe- 
cutors, and  administrators,  to  pay  to  the  lessor 
the  amount  of  fruit  trees,  to  be  planted  by  the 
lessee,  according  to  an  appraisement  to  be  made 
by  two  persons,  one  to  be  chosen  by  each  of  the 
parties,  does  not  run  with  the  land,  and  the 
assignee  is  not  bound.    lb, 

A  covenant  by  the  lessor  to  pay  for  all  trees 
planted  by  the  lessee  does  not  run  with  the  land. 
lb. 

To  Tield  np  in  Bepair.l— A  covenant  to  yield 
up  in  repair  at  the  end  of  a  term  runs  with  the 
land,  and  binds  an  assignee,  though  not  named. 
Martyn  v.  am,  18  Q.  B.  661 ;  22  L.  J.,  Q.  B. 
147. 

A  declaration  alleged  that  F.,  being  seised  in 
fee  of  an  estate,  by  deed  granted  to  the  defendant 
licence  to  dig,  work,  and  search  for  China  clay, 
and  to  raise,  get  and  dispose  of  tiie  same  to  his 
own  use,  to  hold  and  exercise  the  liberties  for  the 
term  of  twenty-one  years ;  and  the  defendant  co- 
venanted with  F.  and  his  assigns,  that  he  would 
pay  compensation  to  F.  and  his  assigns,  and  his 
lessees  and  tenants,  for  all  inclosed  lands  which 
he  might  injure  ;  the  amount  of  such  compensa- 
tion to  be  ascertained,  in  case  of  d^erence,  by 
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two  arbitrators,  one  to  be  appointed  by  the  de- 
fendant and  the  other  by  F.  and  his  assigns,  and 
also  that  the  defendant,  or  his  assigns,  would  de- 
liver np  the  works  in  repair  at  the  expiration  of 
the  term.  That  after  executing  the  deed  F. 
conveyed  all  his  estate  to  the  plaintiff  ;  and  it  al- 
leged, as  breaches,  first,  that  though,  after  the 
assignment  to  the  plaintiff,  the  defendant  injured 
certain  inclosed  lands,  and  that  though  the 
plaintiff  appointed  an  arbitrator,  yet  the  defen- 
dant refused  to  do  so ;  and,  secondly,  that  the 
defendant,  at  the  expiration  of  the  term,  did  not 
deliver  up  the  works  in  repair : — Held,  that 
the  covenant  to  deliver  up  tne  works  in  repair 
ran  with  the  interest  of  the  owner  of  the 
fee  expectant  upon  the  determination  of  the 
term  in  the  incorporeal  right  to  enter  and  take 
the  clay,  and  that  therefore  the  plaintiff,  the 
alienee  of  the  land,  could  sue  upon  it.  Martyn 
v.  Williams,  1  H.  &  N.  817  ;  26  L.  J.,  Ex.  117. 

A  first  count  was  upon  a  covenant  in  a  lease 
that  the  lessees  and  their  assigns  would  ihaintain 
and  keep  in  repair  the  forge  and  buildings  de- 
mised and  all  buildings  which  should  be  erected 
daring  the  demisci  and  all  additions  and  im- 
provements thereto,  and  would  maintain  and 
keep  in  good  working  order  the  fixtures,  steam- 
engines,  tools,  utensils  and  other  articles  demised, 
and  also  which  might  during  the  demise  be 
brought  or  set  up  on  the  premises,  and  would 
replace  and  make  good  all  such  fixtures,  engines, 
tools,  utensils  and  other  articles  as  should  be 
broken  or  worn  out.  The  second  count  was  upon 
a  covenant  that  neither  the  lessees  nor  their  as- 
signs would  assign  or  part  with  the  possession  of 
the  demised  premises  without  the  consent  in 
writing  of  the  lessor : — Held,  first,  that  so  much 
of  the  covenant  in  the  first  count  stated  as  re- 
lated to  buildings  and  to  machinery,  tools,  aud 
ntendlls,  which  were  tenant's  fixtures,  ran  with 
the  land.  Williafnsy.  Earle,  3  L.  R.,  Q.  B.  739  ; 
37  L.  J.,  Q.  B.  231 ;  19  L.  T.  238  ;  16  W.  R.  1041  ; 
9  B.  &  S.  740. 

Held,  secondly,  that  so  much  of  it  as  related  to 
tools  and  utensils,  which  were  not  fixtures,  did 
not  run  with  the  land.    Ih, 

Km  to  Tithes.] — A  lessee  of  tithes  covenanted 
for  himself  and  his  assigns,  that  he  would  not  let 
any  of  the  farmers  in  the  parish  have  any  part  of 
the  tithes.  This  covenant  runs  with  the  tithes,  and 
binds  the  assignee.    BaUy  v.  Wells,  3  Wils.  25. 

To  Bedde.] — A  covenant  in  a  lease,  that  the 
lessee,  his  executors  and  administrators,  shall 
constantly  reside  upon  the  demised  premises, 
during  the  demise,  is  binding  on  the  assignee  of 
the  lease,  though  not  named.  Tatem  v.  Chaplin, 
2  H.  Bl.  133. 

To  SndeaTour  to  proenre  Benewal  of  Let- 
ten-Patont.] — A  covenant  in  a  lease  by  the 
lessor,  being  the  grantee  of  the  land  under 
letters-patent,  that  he  will  use  his  best  endea- 
vours to  procure  a  renewal  of  the  letters-patent, 
is  a  covenant  which  runs  with  the  land.  Samp- 
son V.  Claytm,  4  Bing.  N.  C.  758  ;  6  Scott,  469  ; 
1  Am.  299. 

To  ITbo  as  Dwelling-honse.]— A  covenant  in 
a  lease  to  use  a  house  as  a  private  dwelling-house 
only  runs  with  the  land,  though  the  word  "  as- 
signs" is  not  used.  Wilkinson  v.  Rogers,  10 
Jut.,  N.  S.  6 ;  9  L.  T.  434 ;  12  >V.  R.  119. 


OiTing  Bight  to  DiBtrain.]— A  proviso  in  a 
lease  of  a  seam  of  coal  under  lands  empowered 
the  lessor  to  distrain  for  rent  the  chattels,  effects, 
goods,  kc.,  employed  upon  or  under  the  lands,  in 
connexion  with  the  working  of  the  coal,  as  well 
within  the  limits  of  the  lands  as  also  in, 
under  or  about  any  other  lands  in  which  there 
should  be  any  pits  or  openings,  through  which 
the  coal  demised  should  be  for  the  time  being  in 
course  of  working  by  the  lessees,  their  executors, 
administrators  and  assigns,  and  for  that  purpose 
to  enter  into  and  upon  such  other  lands  : — Held, 
that  such  a  proviso  or  covenant  could  not  attach 
to  land  in  which  the  lessor  had  no  interest,  and 
that  he  could  not  by  virtue  of  it  distrain  on  any 
'*  such  other  lands  "  after  an  assignment  of  the 
lessees'  interest  therein.  Daniel  v.  Stepney,  7 
L.  R.,  Ex.  327  ;  41  L.  J.,  Ex.  208  ;  27  L.  T.  380  ; 
21  W.  R.  17. 

Hot  to  Hire  Workpeople  outside  the  Pariili.] 
— In  a  lease  of  ground,  with  liberty  to  make  a 
watercourse  and  erect  a  mill,  the  lessee  cove- 
nanted for  himself,  his  executors,  administrators, 
and  assigns,  not  to  hire  persons  to  work  in  the 
mill  who  were  settled  in  other  parishes,  without 
a  parish  certificate  : — Held,  that  this  covenant 
did  not  run  with  the  land,  nor  bind  the  assignee 
of  the  lessee.     Congleton  (^Mayor)  v.  Pattison, 

10  East,  130. 

To  Eroot  Buildings.]— By  a  deed  B.,  a  lessee, 
for  himself,  his  executors,  administrafors,  and 
assigns,  covenanted  with  the  lessor  to  build  four 
messuaees  on  the  land  within  a  specified  time 
from  the  date  of  the  demise,  and  to  pay  rent ; 
and  there  was  a  clause  for  re-entry  on  non-per- 
formance of  this  or  certain  other  covenants.  By 
a  subsequent  deed  B.  demised  to  A.  (the  houses 
not  having  been  built),  and  covenanted  with  A. 
that  B.,  his  heirs,  executors,  or  administrators 
(not  adding  assigns),  would  pay  the  rent  re- 
served by  the  former  deed,  and  perform  or  effec- 
tually indemnify  A.  from  and  against  all  the 
covenants  therein  contained  on  the  lessees'  or 
assignees'  part  to  be  performed.  B.  afterwards 
assigned  to  C. : — Held,  that  the  covenant  to  A. 
was  not  such  a  covenant  as  would  pass  with  the 
reversiod  of  the  land,  and  bind  assignees  not 
named  ;  and  therefore  that  A.  could  not  recover 
against  C.  for  not  building  a  wall,  or  indemni- 
fying A.  against  eviction  for  breach  of  the  cove- 
nant to  build.    Doughty  v.  Botoman  (in  error% 

11  Q.  B.  444 ;  17  L.  J.,  Q.  B.  Ill ;  12  Jur.  182— 
Ex.  Ch. 

In  a  lease  from  B.  to  A.  of  an  undivided  third 

?art  of  a  mine,  A.  covenanted  with  B.  k.  C.  and 
).,  the  other  owners  of  the  mine,  to  erect  a 
smelting  mill  on  a  waste  not  demised,  and  not 
shewn  to  belong  to  B.,  or  to  B.,  C.  and  D. : — 
Held,  that  such  covenant  ran  with  the  land, 
inasmuch  as  it  affected  the  mode  of  enjoying 
the  demised  premises;  and  passed  to  the  as- 
signee of  the  reversion  of  B.'s  share  of  the  mine. 
Sampson  v.  Easterhy,  4  M.  &  R.  422  ;  9  B.  &  C. 
505.  Affirming  S,  C.,  nom.  Eatterby  v.  Sampson, 
6  Bing.  644  ;  4  M.  &  P.  601  ;  1  C.  &  J.  106. 

To  oontinne  Chaimel  of  Biyer.] — Where  a 
declaration  in  an  action  of  covenant  by  the  re- 
versioner against  A.,  the  assignee  of  a  lease  for 
years  (granting  licence  to  B.  to  continue  a  chan- 
nel open  through  the  bank  of  a  navigable  river, 
upon   certain   conditions),  imported   that  the 
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gmnton  luul  absolnte  pooeasion  of  the  rJumnel, 
and  fall  power  to  grant  the  use  of  it  to  B. ;  and 
it  appeared  by  the  indenture  that  they  were  de- 
■cribed  merely  as  the  penons  "who  had  the 
greatest  proportion  or  share  in  the  piofita  of  the 
rirer;  and  that  they,  by  Tirtne  of  all  or  any 
powers  and  anthorities  vesting  in  or  enabling 
them,  granted  the  licence  to  B^  his  ezecntors, 
administrators,  and  assigns  : " — Held,  that  the 
grantors  had  no  aathority  to  grant  sach  an  here- 
ditament, within  tbe  meaning  of  the  32  Hen.  8, 
c.  34,  as  would  bind  the  assignee  of  the  grantee. 
PoHmare  (^EarV)  ▼.  JBunn,  3  D.  &  B.  145  ;  1  B. 
&  C.  694. 

OoTSiuuits  as  to  ChuM.] — ^A  lease  contained  a 
provlBO  for  re-entry  if  the  leasee,  his  executors, 
administrators,  or  assigns,  or  any  tenant,  under- 
tenant, or  oocnpier  of  tbe  demised  premises 
should  be  conTicted  of  any  offence  against  the 
game  laws.  The  occopier  under  the  lessee  was 
oonricted  of  shooting  without  a  licence,  not 
upon  the  demised  preinises,  and  the  assignee  of 
the  reversion  brought  ejectment : — Held,  that  he 
could  not  recover  the  premises  under  the  pro- 
viso for  re-entry.  Stevens  v.  Copp,  4  L.  B.,  £x« 
20 ;  38  L.  J.,  £z«  31  ;  19  L.  T.  454  ;  17  W.  B. 
166. 

Held  (per  Martin,  Channell  and  Cleasby,  BB.), 
that  the  condition  did  not  touch  or  concern  the 
land  demised  so  as  to  run  with  the  reversion.  lb, 

C.  granted  and  demised  the  exclusive  right 
and  licence  to  take  and  kiU  game  on  land,  with 
the  use  of  a  cottage,  to  the  defendant  for  a 
term  ;  and  the  defendant  covenanted  to  leave 
the  land  at  the  end  of  the  term  as  well  stocked 
with  game  as  at  the  time  of  the  demise.  C. 
assigned  his  reversion  in  the  land  and  heredita- 
ments to  the  plaintiffs ;  and  they  brought  an 
action,  at  the  end  of  the  term,  against  the  defen- 
dant for  a  breach  of  his  covenant : — Held,  that 
the  demise  was  not  a  mere  licence,  but  the  grant 
of  an  incorporeal  hereditament ;  that  the  cove- 
nant touched  the  hereditament  demised,  and  by 
virtue  of  32  Hen.  8,  c.  34,  the  assignees  of  the  re- 
veision  could  sue  upon  it.  Hooper  v.  Clark,  2 
L.  B.,  Q.  B.  200  ;  36  L.  J.,  Q.  B.  79  ;  16  L.  T. 
162  ;  16  W.  B.  347  ;  8  B.  &  S.  150. 

# 

See  alto  oases  under  Qame. 

In  Bestraint  of  Trade.]— A  demise  of  premises 
for  the  purpose  of  being  used  as  a  beershop  and 
public-house,  contained  a  covenant  by  the  lessor, 
for  himself  and  his  assigns,  not  to  build,  erect, 
or  keep,  or  be  interested  or  concerned  in  build- 
ing, erecting,  or  keeping,  any  house  for  the  sale 
of  spirits  or  beer  within  hall  a  mile  of  the  pre- 
mises : — Held,  that  the  covenant  did  not  run 
with  the  land,  and  could  not  therefore  be  sued 
upon  by  an  assignee  of  the  lease.  Thomas  v. 
Ilautoard,  4  L.  B.,  Ex.  311  ;  38  L.  J.,  Ex.  175  ; 
20  L.  T.  814. 

Mutual  Covenants  between  adjoining  Land- 
owners.]— Where  there  are  mutual  covenants  by 
owners  of  land,  their  heirs  and  assigns,  with  the 
owners  of  adjoining  land,  their  heirs  and  ti»- 
signs,  to  comply  with  certain  stipulations,  the 
subsequent  lessee  of  one  of  the  owners  is  entitled 
to  the  benefit  of  the  covenants  as  an  assign,  and 
can  sue  to  restrain  a  breach.  Tail  v.  Gosling,  11 
Ch.  D.  273  ;  48  L.  J.,  Ch.  397  ;  40  L.  T.  251  ;  27 
W.  B.  394. 


In  Xqvltj.] — ^The  owner  of  a  freehold  house 
had  entered  into  a  covenant  with  the  plaintiff, 
who  was  a  previous  owner,  that  the  building 
should  not  be  used  as  a  beershop.  The  house 
was  afterwyids  let  to  a  tenant  from  year  to  year, 
without  express  notice  of  the  covenant : — Held, 
that,  although  the  covenant  might  not  at  law  run 
with  the  land,  he  was  bound  by  it  in  equity. 
misoM  V.  Hart,  1  L.  B.,  Ch.  463  ;  35  L.  J.,  Ch. 
569  ;  12  Jur.,  N.  8.  460  ;  14  L.  T.  499  ;  14  W.  R. 
748  ;  S.  P.,  Fieldem  v.  Slater,  7  L.  B.,  £q.  523  ; 
38  lu  J.,  Ch.  379. 

A  covenant  by  apnrchaser  of  land,  not  naming 
his  assigns,  that  no  building  erected  on  the  land 
shall  be  used  as  a  beershop,  does  not  run  with 
the  land.    lb. 

Sffset  of  VwMMtiMg  wkoU  T«i».]^If  the 

whole  of  a  term  is  made  over  by  thie  lessee, 
although  in  the  deed  he  reserves  the  rent  and  a 
power  of  entry  for  non-payment  to  himselE,  and 
not  to  the  original  lessor,  and  although  he  intro- 
duces new  covenants,  the  peison  to  whom  it  is 
made  over  may  sue  the  original  lessor  or  his  as- 
signees of  the  reversion,  or  be  sued  by  them,  as 
assignee  of  the  term,  on  the  req>ective  covenants 
in  the  original  lease.  Palmar  v.  Edwards,  1 
DougL  187,  n. 

On  whom  Binding.] — A  covenant  relating  to 
but  not  running  with  land  is  binding  on  an  as- 
sign with  notice.  Luker  v.  Dennis,  7  Ch.  D.  227  ; 
47  L.  J,.  Ch.  174  ;  37  L.  T.  827 ;  26  W.  B.  167. 

Svidoneo  as  to.] — In  an  action  on  a  covenant 
which  runs  with  the  land,  evidence  that  the  de- 
fendant is  in  as  heir  will  support  a  declaration 
charging  him  as  assignee.  DerisHey  v.  Cnstance^ 
4  T.  B.  76. 

3.  To  Bepaib. 
a.  Tho  CoTenant. 

i.  Obligations  vnder. 

Oonerally.] — On  a  covenant  in  a  lease  of  a 
fBrm  and  cottages,  to  keep,  and  uphold  and 
maintain  the  premises  in  good  repair,  the  leasee 
or  assignee  is  bound  to  keep  up  the  cottages  in 
situ,  and  to  repair  them  if  rumous,  or  so  as  to 
replace  them,  as  nearly  as  might  be,  in  the  posi' 
tion  in  which  they  were  when  demised,  and  is 
liable,  having  pulled  them  down,  for  their  value 
as  they  stood,  without  reference  to  the  result  of 
their  removal  as  regards  the  general  improve- 
ment of  the  faim.  Woolcoek  v.  Dew,  1  ¥,  &  F. 
337. 

A.  demised  to  B.  for  a  term  of  years  two  mes- 
suages ;  the  lease  contained  a  covenant  by  B., 
that  he  would,  during  the  term,  keep  the  premises 
in  repair,  and  leave  them,  at  the  end  of  the  term, 
in  good  repair,  and  in  the  same  state  as  they  were 
in  at  the  beginning.  At  the  end  of  the  term  the 
messuages  were  out  of  repair,  and  had  been  con- 
verted into  a  single  house.  B.  held  on  'without 
a  fresh  lease,  and  C.  afterwards  purchased  the 
reversion  of  A.,  and  B.  continued  to  hold  on 
under  C. : — Held,  that  B.  was  not  liable,  on  an 
implied  contract,  to  put  the  messuages  in  such 
repair  and  in  the  same  state  as  they  were  in  at 
the  commencement  of  the  term  ;  that,  supposing 
B.  so  liable,  C.  had  no  right  of  action  for  breaches 
of  the  contract  committed  before  he  purchased 
the  reversion.    Johnson  v.  St,  Peter's,  Hereford 
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rChurehtoardent^,  4  A.  &;  E.  520  ;  4  N.  &  M.  186  ; 
1  H.  &  W.  720. 

An  agreement  to  leave  a  &rm  as  he  found  it,  is 
an  agreement  to  leave  it  in  tenantable  repair,  if 
he  found  it  so.     Winn  v.  White,  2  W.  Bl.  840. 

How  fur  ITsnal.] — ^A.,  who  was  under  an  agree- 
ment to  take  the  lease  of  a  house,  the  lease  to 
contain  all  **  usual  covenants,"  agreed  to  assign 
all  his  interest  to  B.,  and  forwarded  him  a  copy 
of  the  agreement  for  a  lease.  In  answer  to  in- 
quiries by  B.,  A.  stated  that  the  lessee  would  not 
have  to  do  substantial  repairs : — Held,  first,  that 
A.'s  statement  was  a  misrepresentation  of  a 
matter  of  law,  and  not  of  &ct,  and  that  A.  was 
not  bound  by  it.  Kendall  v.  BiU,  6  Jur.,  N.  S. 
968. 

Held,  secondly,  that  B.  was  bound  to  repair 
the  house  in  the  event  of  damage  by  fire.    lb. 

Under  a  contract  for  a  lease  of  a  mill,  to  con- 
tain ''all  usual  and  necessary  covenants  and 
provisoes,'*  and  particularly  a  covenant  on  the 
part  of  the  lessee  to  keep  the  mill  in  good 
tenantable  repair : — Held,  that  the  lessee  was  not 
entitled  to  have  introduced  into  the  covenant  the 
words  "damages  by  fire  or  tempest  only  ex- 
cepted."   Sharp  V.  Milltgan,  23  Beav.  419. 

Banning  with  tho  Land.] — See  ante,  col.  1552. 

Parol  Agreemeat.] — ^An  action  mav  be  main- 
tained by  a  tenant  against  his  landlord  upon  a 
parol  agreement  by  the  landlord  to  put  a  house 
in  tenantable  repair,  although  a  written  agree- 
ment for  a  lease  made.shortly  afterwards  is  silent 
as  to  the  terms  of  such  parol  agreement.  Mann 
V.  N%nn,  43  L.  J.,  C.  P.  241  ;  30  L.  T.  526. 

Inside  Painting.] — Under  a  covenant  that  the 
tenant  *'  should  and  would  substantially  repair, 
uphold  and  maintain  "  a  house,  he  is  bound  to 
keep  up  the  inside  painting.  Mark  v.  Noyes,  1 
0.  &  P.  266. 

Extent  of  liability  under.] — ^A  tenant  under 
a  covenant  to  repair  is  liable  for  repairs  only, 
and  is  not  liable  for  the  extra  expense  of  laying 
a  new  floor  on  an  improved  plan,  or  the  like. 
Saward  v.  Leggatt,  7  C.  &:  P.  613. 


Of  Assignee.]-— iS?^  ante,  col.  1537. 


"HaMtoble  Bepair."]— The  term  *' habitable 
repair  "  means  a  state  of  repair  reasonably  fit  for 
occupation  of  an  inhabitant.  Belcher  v.  MIi^ 
tosh,  8  C.  &  P.  720  ;  2  M.  &  Bob.  186. 

Where  a  tenant  takes  premises  which  are  out 
of  repair,  and  agrees  **  to  put  the  premises  into 
habitable  repair,"  this  implies  that  he  is  to  put 
them  into  a  better  state  than  that  in  which  he 
found  them ;  and,  regard  being  had  to  the  state 
of  the  premises  at  the  time  of  the  agreement, 
and  of  their  situation,  and  to  the  class  of  persons 
likely  to  inhabit  them,  he  is  to  put  them  into  a 
condition  fit  for  a  tenant  to  Inhabit.    lb, 

A  direction  to  keep  buildings  in  good  repair 
means,  not  the  state  of  repair  in  which  they 
were  at  the  testator's  death,  but  in  habitable 
repair.  ** Fanning  buildings"  include  "farm- 
houses."    Choke  V.  Cholmondeley,  4  Drew.  326. 

As  to  Time  when  Premises  should  be  Be- 
paired.] — ^A  covenant  by  the  lessee  to  repair 
the  premises  at  all    times  (as  often  as  need 


or  occasion  should  require),  and  at  farthest 
within  three  months  after  notice,  is  one  entire 
covenant,  the  former  part  of  which  is  qualified 
by  the  latter.  HorrfaXl  v.  Testar,  1  Moore,  89  ; 
7  Taunt.  385. 


••  Forthwith."]  —  A    covenant  "  forth- 


with  "  to  put  premises  into  complete  repair, 
must  receive  a  reasonable  construction,  and  is 
not  to  be  limited  to  any  specific  time ;  and 
therefore  it  will  be  for  the  jury  to  say,  upon  the 
evidence,  whether  the  defendant  has  done  what 
he  reasonably  ought  in  the  performance  of  it. 
Doe  d.  Pittman  v.  Sutton,  9  C.  &  P.  706. 

Por  what  Period.] — ^When  a  lessee  covenants 
to  pay  the  rent  reserved  and  keep  the  deniised 
premises  in  repair,  he  is  bound,  during  the  term, 
to  perform  both  covenants  as  long  as  the  sub- 
ject-matter of  the  demise  continues  to  exist, 
although  it  was  originally  of  no  value.  Meath 
QEarl)  V.  Cuthbert,  10  Ir.  B.,  C.  L.  396. 

What  ii  not  Waste.] — Semble,  that  an  injury 
to  or  the  destruction  of  demised  premises,  result- 
ing from  the  use  of  them  by  the  tenant  in  a 
reasonable  and  proper  manner,  having  regard  to 
the  class  of  tenement  to  which  they  belong,  is 
not  waste.  Saner  v.  JBiUon,  7  Ch.  D.  815  ;  47 
L.  J.,  Ch.  267  ;  38  L.  T.  281  ;  2B  W.  B.  394. 

In  a  lease  of  a  newly-constructed  grain  ware- 
house there  was  a  covenant  by  the  lessor  that 
he  would  during  the  term  "  keep  the  main  walls 
and  main  timbers  of  the  warehouse  in  good 
repair  and  condition."  The  lessee  entered  under 
the  lease  and  stored  grain  in  it  in  a  reasonable 
and  proper  way.  After  a  short  time  a  beam 
which  supported  one  of  the  floors  broke,  and 
ultimately  the  external  walls  sank  and  bulged 
outwards,  and  the  lessor  spent  a  large  sum  in 
repairing  the  premises.  In  an  action  by  the 
lessor  to  recover  from  the  lessee  what  he  had 
thus  expended  : — Held,  that  the  lessee  had  not 
been  guiltv  of  waste.    lb. 

Held,  Mso,  that  the  lessor  was  bound  under 
his  covenant  to  put  the  walls  and  main  timbers 
in  good  repair,  having  r^ard  to  the  class  of 
buildings  to  which  the  warehouse  belonged,  and 
not  merely  to  the  condition  of  the  particular 
building.    lb. 

Held,  also,  that  the  covenant  implied  a  licence 
by  the  tenant  to  the  landlord  to  enter  upon  the 
premises  for  a  reasonable  time  for  the  purpose  of 
executing  the  necessary  repairs.    lb. 

Sffeet  of,  when  snbseqnont  Statute  makes 
prior  XTse  of  Premises  XTiUawftil.] — A.  demised 
the  basement  of  a  warehouse  (other  parts  of 
which  he  had  leased  to  other  persons  for  storing 
gunpowder)  to  B.,  with  full  and  undisturbed 
right  and  liberty  to  store  cartridges  therein,  and 
covenanted  to  keep  the  premises  in  proper  repair 
and  condition  so  as  to  be  available  during  the 
term  for  the  storing  of  cartridges,  and  to  keep  a 
proper  storekeeper  who  should  receive  the  car- 
tridges ;  and  he  also  covenanted  for  quiet  enjoy- 
ment. Soon  afterwards  the  Explosives  Act, 
1875,  passed,  prohibiting  the  storing  of  car- 
tridges in  the  same  building  with  gunpowder. 
When  the  act  came  into  operation,  A.  at  once 
removed  B.'s  cartridges  out  of  the  premises,  in 
spite  of  B.  's  request  that  he  would  not  do  so. 
On  being  subsequently  required  by  B.  to  store  a 
quantity  of  cartridges,  A.  replied  that  the  pre- 
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mises  were  at  B.'s  disposal,  but  that,  if  B.  stored 
cartridges  there,  he  must,  to  protect  himself,  give 
notice  to  the  authorities.  In  an  action  by  B.  to 
restrain  A.  from  obstructing  the  storing  of  his 
cartridges,  and  to  compel  A.  to  do  everything 
necessary  to  enable  him  to  deposit  his  cartridges 
in  the  demised  premises,  and  for  damages : — 
Held,  that  the  covenant  to  keep  the  premises  in 
proper  repair  and  condition  for  storing  cartridges 
only  referred  to  their  physical  condition,  and  did 
not  impose  upon  A.  an  obligation  to  procure 
licences  to  make  the  storage  legal ;  and  that,  the 
subsequent  act  of  parliament  having  rendered  it 
illegal  to  store  cartridges  in  the  building,  B. 
must  bear  the  loss,  as  there  was  nothing  in  the 
lease  to  throw  it  upon  A.  Newbv  v.  Sh-arpe,  8 
Ch.  D.  39  ;  47  L.  J.,  Ch.  617  ;  38  L.  T.  583  ;  26 
VV.  B.  686— C.  A. 

Held,  also,  that  A/s  removal  of  B.'s  cartridges 
was  only  a  trespass,  and  not  an  eviction.    lb. 

Landlord  flnding  Materials — Bamages  result- 
ing from  Hon-Bepair.] — The  tenant  agreed  to 
keep  the  buildings  in  good  repair.  The  land- 
lord, by  a  subsequent  clause,  agreed,  on  notice 
from  the  tenant,  to  find  materials  for  repairs, 
the  tenant  doing  the  drawing  and  labour.  A 
bam  requiring  repair,  the  tenant  gave  the  land- 
lord notice  to  find  materials,  which  he  failed  to 
do  for  more  than  the  allowed  period.  The  bam 
remained  out  of  repair,  in  consequence  of  which 
a  storm  damaged  the  roof,  and  the  rain  entered 
and  damaged  the  tenant's  com  : — Held,  that  the 
tenant  was  not  entitled  to  damages  for  the 
injury  done  to  his  com,  for  that  his  obligation  to 
repair  was  not  conditional  on  the  landlord  find- 
ing materials,  and  that  the  damage  arose  from 
his  own  failure  to  carry  out  his  part  of  the  con- 
tract, and  that  he  ought  to  have  repaired,  and 
claimed  the  cost  of  the  materials  from  the  land- 
lord. IkiPkrr  v.  Linger,  21  Ch.  D.  18  ;  51  L.  J., 
Ch.  713  ;  46  L.  T.  198  ;  30  W.  R.  426  ;  8,  C,  in 
H.  L.,  8  App.  Cas.  608 ;  52  L.  J.,  Ch.  941 ;  49 
L.  T.  373  ;  32  W.  R.  40  ;  48  J.  P.  4. 

In  Agreement — Lease  neyer  Ezeented.] — By 

agreement,  reciting  a  former  agreement,  for  the 
grant  of  a  lease  of  copyhold  premises  to  A. 
for  twenty-one  years,  from  the  25th  of  March, 
1820,  and  that  A.  had  requested,  and  the  plain- 
tiff had  agreed,  that  the  defendant  should  be 
accepted  as  tenant,  and  a  lease  should  be  granted 
to  him  instead  of  to  A.  on  the  same  terms ;  and 
that  the  plaintiff  was  desirous  to  let  the  pre- 
mises to  the  defendant  so  soon  as  a  good  licence 
for  that  purpose  should  be  granted  to  him  by 
the  lord  of  the  manor,  but  not  before  ;  the  plain- 
tiff, in  consideration  of  the  covenants  and  agree- 
ments on  the  part  of  the  defendant,  covenanted 
that  he  would,  so  soon  as  a  good  licence  for  that 
purpose  should  have  been  procured  to  him  from 
the  lord,  at  the  defendant's  expense,  lease  the 
premises  to  the  defendant  for  all  the  residue 
then  unexpired  of  the  term  of  twenty-one  years 
from  the  25th  of  March,  1820  ;  and  the  defendant 
covenanted  thenceforth  yearly,  during  the  re- 
mainder of  the  term,  to  pay  the  plaintiff  the 
i-ent,  and  also  that  he  would,  from  time  to  time 
during  the  term  to  be  g^ranted,keep  the  premises 
in  repair.  The  defendant  entered  upon  the  pre- 
mises, and  occupied  them  until  the  expiration  of 
twenty-one  years  from  the  26th  of  March,  1820  : 
— Held,  that  he  was  liable  on  the  covenant  for 
repair,  although  no  lease  had  ever  been  made  to 


him  pursuant  to  the  agreement,  nor  any  licence 
obtain^  from  the  lord  for  that  purpose.  Pistar 
V.  Catory  9  M.  &  W.  315  ;  12  L.  J.,  Ex.  129. 

Floors  of  Warehouse  Oyerloaded  by  Snb-Tenant 
— Fall  of  Premises.] — The  plaintiffs  demised 
certain  floors  in  a  warehouse  to  the  defendant  at 
a  rent.  He  covenanted  to  repair,  maintain,  and 
keep  the  inside  of  the  premises  in  good  and 
tenantable  repair  and  condition,  and  to  deliver 
them  up  at  the  end  of  the  term,  damage  by  fire, 
storm,  or  tempest,  or  other  inevitable  accident, 
and  reasonable  wear  and  tear  only  excepted. 
The  plainti^  covenanted  to  keep  the  walls, 
roof,  and  main  timbers  of  the  premises  in  good 
and  substantial  repair  and  condition^  The  lease 
also  contained  a  provision  for  the  suspension  of 
the  rent  in  the  event  of  the  premises  being  burnt 
down,  or  dama^ged  by  fire,  storm,  or  tempest. 
Sub-lessees  of  the  defendant  overloaded  a  floor 
with  flour,  in  consequence  of  which  the  whole 
building  fell.  The  plaintiffs  rebuilt  it  and  sued 
for  rent  during  the  time  the  building  was  un- 
occupied,'  and  for  damages.  The  defendant 
denied  liability,  and  claimed  damages  £rom  the 
plaintiff : — Held  (1),  that,  notwithstanding  the 
fall,  the  defendant  was  liable  to  pay  the  rent ; 
(2)  that  there  was  no  implied  warranty  by  the 
plaintiffs  that  the  building  was  fit  for  the  pur- 
pose for  which  it  was  to  be  used ;  (3)  that,  in  the 
absence  of  notice  to  them  of  any  damage  or  want 
of  repair,  the  plaintiffs  were  not  liable  on  their 
express  covenant  to  keep  the  walls,  roof,  and 
main  timbers  of  the  building  in  repair ;  (4)  that, 
on  the  authority  of  Sarier  v.  Bilton  (7  Ch.  D. 
816),  the  destmction  of  the  building,  if  caused 
by  using  the  property  demised  in  what  was  ap- 
parently a  reasonable  and  proper  manner,  having 
regard  to  its  character,  and  to  the  purposes  for 
which  it  was  intended  to  be  used,  was  not  wastes 
and  therefore  the  tenant  would  not  be  liable  to 
pay  damages  for  it ;  (5)  that  as  the  case  was  not 
within  the  exceptions  in  his  express  covenant  to 
repair,  he  was  liable  under  it  to  the  cost  of  put- 
ting the  inside  of  the  fioors  demised,  and  the 
fixtures  therein  in  good  and  tenantable  repair. 
Manehegtcr  Bonded  Warelumte  Company  v.  Carr, 
5  C.  P.  D.  607  ;  49  L.  J.,  0.  P.  809;  43  L.  T.  476 ; 
29  W.  R.  364  ;  46  J.  P.  7. 

Liability  of  Landlord.] — A  tenant  hired  of  a 
landlord  the  ground-floor  of  a  warehouse,  the 
upper  part  of  which  was  occupied  by  the  land- 
loitl  himself.  The  water  from  the  roof  was 
collected  by  gutters  into  a  box,  from  which  it 
was  discharged  by  a  pipe  into  the  drains.  A 
hole  was  made  in  the  box  by  a  rat,  through 
which  the  water  entered  the  warehouse  and 
wetted  the  tenant's  goods.  The  landlord  had 
used  reasonable  care  in  examining  and  seeing  to 
the  security  of  the  gutters  and  the  box.  In  an 
action  by  the  tehant  against  the  landlord  for  the 
damage  so  caused : — Held,  that  he  was  not  liable, 
either  on  the  ground  of  an  implied  contract,  or 
on  the  ground  that  he  had  brought  the  water  to 
the  place  from  which  it  entered  the  warehouse. 
Carstairs  v.  Taylor^  6  L.  R.,  Ex.  217  ;  40  L.  J., 
Ex.  129;  19  W.  R.  723. 

Bights  of  Tnistees  of  Leaseholds  where 
Tenant  for  Life  does  not  Bepair.] — When  lease- 
hold houses  are  vested  in  trustees  on  behalf  of 
a  tenant  for  life  and  remaindermen,  it  is  the 
duty  of  the  trustees  to  keep  the  property  free 
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from  the  risk  of  f oif eiture  by  a  breach  of  the 
coYenants  of  the  lease,  and  they  are  entitled  to 
have  the  rents  applied  in  keeping  the  houses  in 
a  proper  state  oi  repair.  The  trostees  are  not 
bound  to  be  content  with  the  setting  apart  of  a 
sum  of  money  in  the  joint  names  of  themselves 
and  the  tenant  for  life  as  an  indemnity  against 
the  consequences  of  a  breach  of  the  covenants 
of  the  lease,  but  are  entitled  to  require  the  cove- 
nants to  be  specifically  performed.  When  a 
tenant  for  life  of  leasehold  houses  is  allowed  by 
the  trustees  to  receive  the  rents,  and  the  houses 
are  not  kept  in  a  proper  state  of  repair  according 
to  the  covenants  of  the  lease,  the  court  will,  at 
the  instance  of  one  of  the  trustees,  appoint  a 
receiver  of  the  rents,  for  the  purpose  of  enforc- 
ing the  proper  repair  of  the  houses.  Fowler^  In 
re,  Fawlrr  v.  Odell,  16  Ch.  D.  723  ;  44  L.  T.  99 ; 
29  W.  B.  891. 

What  eonititatM  a  Breaeh  of.] — By  an  agree- 
ment of  demise  of  a  house  and  grounds,  the  land- 
lord undertook  to  keep  the  premises  in  repair, 
and  to  pay  all  rates,  taxes  and  charges  which 
might  be  payable  in  respect  of  the  premises.  In 
the  grounds  was  a  piece  of  ornamental  water,  in 
which  during  the  tenancy  an  accumulation  of 
mud  caused  at  one  spot  a  public  nuisance,  and  at 
another  spot  a  nuisance  to  the  tenant,  and  else- 
where choked  up  the  stream.  The  tenant,  being 
summoned  under  the  Nuisances  Bemoval  Act, 

1865,  in  respect  of  the  public  nuisance,  employed 
a  contractor  to  clear  out  the  whole  stream  to  the 
satisfaction  of  the  inspector  of  nuisances.  After- 
wards, at  the  hearing  of  the  summons,  an  order 
was  made  on  him  to  abate  the  public  nuisance. 
The  whole  of  the  mud  was  cleared  out  under  the 
contract,  that  part  which  constituted  the  public 
nuisance  being  removed  partly  before  and  partly 
after  the  date  of  the  order  : — lleld,  first,  that  the 
landlord  was  not,  under  his  agreement  to  i^p^ir, 
bound  to  deanse  the  ornamental  water.  Bird 
V.  Eltoes,  3  L.  B.,  Ex.  266  ;  37  L.  J.,  Ex.  91 ;  18 
L.  T.  727;  16  W.  B.  1120. 

Held,  secondly,  that  no  charge  on  the  premises 
in  respect  of  any  part  of  the  work  done  had  been 
creat^  by  the  proceedings  under  the  Nuisances 
Bemoval  Act,  1866.    lb. 

A.,  in  November,  1866,  agreed  with  B.  as  fol- 
lows :  **  I  agree  to  let  to  you,  for  the  texte  of  five 
years,  the  whole  of  the  warehouse  and  cellars, 
now  occupied  by  P.  &  Co.,  for  the  annual  rent  of 
600^,  the  building  to  be  put  by  me  into  good  ten- 
antable  repair."  Bepairs  were  thereupon  done 
by  A.,  who  knew  that  the  premises  were  to  be 
used  by  B.  in  his  business  of  a  silk  and  linen 
merchant  and  warehouseman  ;  and  in  January, 

1866,  B.,  who  had  previously  inspected  the  pre- 
mises, entered  into  possession,  making  no  com- 
plaint of  their  condition  or  want  of  repair.  The 
building  had  originally  been  a  dwelling-house, 
and  had  been  converted  into  a  warehouse  by  the 
addition  of  two  storeys,  without  strengthening 
the  outer  wall,  which  was  only  fourteen  inches 
thick,  and  as  a  warehouse  it  had  been  occupied 
by  P.  k  Co.  By  reason  of  the  insufficient  thick- 
ness of  the  outer  wall,  and  the  weight  of  the 
linen  stored  by  B.  on  the  premises,  the  outer  wall 
began  to  give  way  some  time  between  March 
and  June,  and  in  October,  1866,  a  portion  of  it 
fell,  rendering  it  necessary  to  pull  down  and  re- 
build the  whole  wall,  which  was  done  by  A.,  B. 
being  for  some  time  deprived  of  the  use  of 
the  premises,  and  otherwise  sustaining  damage 


thereby.  In  an  action  by  him  to  recover  dam- 
ages for  an  alleged  breach  of  agreement  to  put 
the  premises  into  good  tenantable  repair  : — Held, 
that  A.^s  contract  was  clearly  performed  at  the 
time  B.  took  possession  of  the  premises,  and  made 
no  complaint  of  their  state  of  repair ;  that  there 
was  no  contract  on  his  part  to  put  them  into  good 
tenantable  repair  for  any  particular  or  specified 
purpose  ;  and  that  if  B.  required,  any  extra  sup- 
port for  his  goods  he  should  have  called  A.'s  at- 
tention thereto  whilst  the  repairs  were  going  on. 
McGurey,  Little,  19  L.  T.  287. 


Opening  Doors  or  Windows  in  Wall.  ] — If  a 


doorway  is  broken  through  the  wall  of  a  demised 
house  into  an  adjoining  house,  and  kept  open  for 
a  long  space  of  time,  it  amounts  to  a  breach  of 
covenant  to  repair.  Doe  d.  Vi4ikery  v.  JackMonj 
2  Stark.  993. 

Enlargement  of  windows,  opening  external 
doors,  and  taking  down  partitions,  are  no  breach 
of  a  covenant  to  repair  and  to  keep  in  repair  a 
dwelling-house,  together  with  all  such  buildings, 
improvements  or  additions  as  should  be  erected, 
set  up,  or  made  by  the  lessee.  Doe  d.  Dalton  v. 
Jones,  1  N.&  M.6  ;  4  B.  &  Ad.  126. 

On  a  covenant  to  keep  premises  in  repair,  it  is  a 
breach  to  pull  them  down,  either  wholly  or  par- 
tially, even  so  far  as  to  open  doors  in  a  wall ;  and 
it  is  a  breach  for  which  the  lessor  may  sue  for 
and  recover  substantial  damages  during  the  term. 
Nor  is  it  any  equitable  defence  that  it  was  done 
with  Uie  consent  and  acquiescence  of  the  lessor, 
unless  it  appears  that  it  was  with  his  previous 
consent.  Oavge  v.  Lookwood,  2  F.  &;  F.  116.  See 
Bargnuv,  Edwards,  2  P.  &  F.  111. 


Pulling  down  Wall.] — ^A  covenant  by  a 


lessee,  that  he  will,  during  the  term,  repair, 
uphold,  support,  and  sustain  and  maintain  the 
brick  walls  to  the  demised  premises  belonging,  is 
broken,  if  the  lessee,  during  the  term,  pull  down 
a  brick  wall  which  divides  the  courtyard  at  the 
front  of  the  house  from  another  yard  at  the  side 
of  the  house.  Doe  d.  Wetherell  v.  Bird,  6  C.  & 
P.  196. 

The  mere  removal  and  sale  by  a  tenant,  diiring 
the  term,  of  fixtures,  which  he  does  not  imme- 
diately replace,  but  which  can  be  replaced  before 
the  end  of  the  term,  is  not  in  itself  a  breach  of 
his  covenant  to  repair  and  uphold  the  demised 
premises,  and  to  deliver  up  the  same  at  the  end  of 
the  term,  together  with  all  things  afiixed  thereto. 
Doe  d.  Burrell  v.  Davie,  10  C.  B.  821 ;  16  Jur.  165. 

ii.  What  Premieee^ 

Buildings  Sroetod  and  Bvilt,  or  to  be  Erected 
and  Built.'] — A  lessor,  in  1779,  demised  for  a 
term  of  ninety-nine  years,  from  the  29th  of 
September,  1778,  premises  described  as  **all 
that  piece  or  parcel  of  land  situate  on  the 
north  side  of  East-lane,  in  Walworth,  abutting 
south  on  the  said  lane,  north,  &c.,  and  which  said 
piece  or  parcel  of  land  hereby  intended  to  be  de- 
mised, contains  in  width,  &c.,  together  with  the 
messuage  or  tenement  and  all  other  erections  and 
buildings  erected  and  built,  or  which  may  at  any 
time  during  the  time  hereby  intended  to  be 
granted  be  erected  and  built,  on  the  said  piece  or 
parcel  of  land  or  any  part  thereof."  The  de- 
scription in  the  parcels  then  continued  as  fol- 
lows :  *'  And  also  all  that  one  acre  of  land  lying  at 
the  back  of  the  garden  belonging  to  the  said 
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messnage  as  the  same  is  now  fenced  in  and  in- 
closed ;  which  said  messuage  and  garden  is  in  the 
occupation  of  H.  P.,  and  the  said  acre  of  land  in 
the  occupation  of  the  said  lessee  ;  "  and  the  lessee 
covenanted  that  he,  his  heirs,  administrators,  and 
assigns,  should  and  would  "  repair  the  said  mes- 
suage or  tenement  and  erections  and  buildings 
erected  and  built,  or  to  be  erected  and  built,  upon 
the  said  ground  demised."  At  the  date  of  the 
lease,  in  1779,  the  only  building  on  any  part  of 
the  demised  land  was  the  messuage  or  tenement 
mentioned  in  the  first  portion  of  the  parcels.  At 
the  expiration  of  the  term  in  1877,  not  only  the 
site  of  the  original  messuage  and  garden,  but  also 
the  one-acre  field  lying  behind,  was  covered  with 
numerous  small  houses,  aU  of  which  were  out  of 
repair  : — Held,  that  the  covenant  to  repair  ex- 
tended to  the  whole  of  the  demised  land  and  the 
buildings  thereon  erected,  and  that  the  defen- 
dants were  liable  for  the  whole  claim.  Hudson 
V.  Williams,  39  L.  T.  632. 

A  covenant  in  a  building  and  repairing  lease  to 
leave  the  demised  premises,  with  all  new  erec- 
tions, well  repaired,  extends  to  the  new  erections 
only.    Lant  v.  Norris,  1  Burr.  287. 

Under  a  lease  of  a  farm,  the  tenant  was  bound 
to  keep  in  repair  the  buildings  to  be  erected 
thereon  during  the  term ;  the  tenant,  with  the 
permission  of  the  landlord,  who  was  lord  of  the 
manor,  built  a  house  on  the  waste  adjoining  the 
farm,  and  he  enjoyed  it  with  the  farm : — Held, 
that  the  tenant  was  also  under  an  obligation  to 
keep  the  house  in  repair.  White  v.  Wakleyj  26 
Beav.  17  ;  28  L.  J.,  Ch.  77  ;  4  Jur.,  N.  S.  988. 

A  lessor  demised  ^*  three  tenements  or  dwelling- 
houses,  and  a  field  or  plot  of  ground  adjoining 
thereto,"  and  the  lessee  covenanted  '*  well  and 
sufficiently  to  repair,  sustain  and  keep  the  tene- 
ments or  dwelling-houses,  field  or  plot  of  ground 
and  premises,  and  every  part  thereof,  as  well  in 
houses,  buildings,  waUs,  nedges,  ditches,  fences, 
gates,  as  in  all  other  needful  and  necessary  repa- 
rations whatsoever,  when  and  as  often  as  occasion 
shall  require  during  the  term,  and  at  the  end  or 
sooner  determination  thereof,  the  premises  so  well 
and  sufficiently  repaired  into  the  hands  and  pos- 
session of  the  lessor  peaceably  to  leave  and  yield 
up  :  '* — Held,  that  the  covenant  did  not  extend  to 
houses  afterwards  built  in  the  field.  Cornish 
V.  Cleife,  3  H.  &  C.  446  ;  34  L.  J.,  Ex.  19 ;  11 
Jur.,  N.  S.  181  ;  11  L.  T.  606  ;  13  W.  R.  389. 

Fittings  in  Coal-mine.] — ^Where  a  lessee  of  a 
coal-mine  covenanted  at  the  end  of  the  term  to 
yield  up  the  works  and  mines,  and  all  ways  and 
roads  in  such  good  repair,  order  and  condition,  so 
that  the  works  might  be  continued  and  carried 
on  by  the  lessor  : — Held,  that  such  covenant  did 
not  include  wooden  keepers,  or  iron  tram-plates 
fastened  to  such  wooden  sleepers,  used  for  the 
purpose  of  a  railway.  Beaufort  (^Duk^y  v.  Bates, 
3  De  G.,  F.  &  J.  3gl  ;  31  L.  J.,  Oh.  481 ;  6  L.  T. 
82  ;  10  W.  B.  200. 

Bights  of  Tenant  ai  to  Bepair  of  External 
Wall  of  Dwelling.] — ^A  lessor  of  a  house,  situate 
in  a  borough,  covenanted  with  the  lessee  to  re- 
pair and  keep  in  repair  all  the  external  parts  of 
the  demised  premises,  except  the  glass  and  lead 
of  the  windows.  The  corporation,  acting  under  a 
local  statute  passed  after  the  demise,  puUed  down 
an  adjoining  house,  and  thereby  left  the  wall  of 
the  demised  house,  which  had  previously  divided 
^he  two,  exposed  and  without  support ;  the  wall 


thereupon  gave  way,  and  the  house  became  unin- 
habitable. The  lessee  immediately  called  upon 
the  lessor  to  repair,  which  he,  six  weeks  after  the 
sinking  of  the  wall,  finally  refused  to  da  On 
this  the  lessee,  who  had  removed  to  other  pre- 
mises, pulled  down  and  began  to  rebuild  the 
wall,  and,  before  the  work  was  finished,  sued  the 
lessor  upon  his  covenant  :-^Held,  that  the  wall, 
even  before  the  neighbouring  house  had  been  re- 
moved, was  an  external  part  of  the  demised  pre- 
mises ;  the  external  parts  of  premises  being  those 
which  form  the  inclosure  of  them,  and  beyond 
which  no  part  of  them  extends.  Oreen  v.  JBales, 
2  Q.  B.  226  ;  1  G.  &  D.  408  ;  6  Jur.  436. 

Held,  also,  that  the  lessor  was  liable  on  bis 
covenant,  though  the  injury  to  the  wall  was  done 
in  the  first  Instance  by  the  corporation,  and  the 
local  statute  had  a  special  clause  for  the  recovery 
of  compensation  from  them  in  case  of  such  in- 
juries ;  for  the  lessor  ought  to  have  set  about  the 
repair  in  time  to  prevent  the  mischief  which 
ensued.    lb. 

In  such  an  action  the  lessee,  after  such  refusal, 
having  rebuilt  an  external  wall,  is  entitled  to  re- 
cover the  costs  thereof,  the  jury  having  found  that 
this  was  the  proper  mode  of  restoring  it.    lb. 

He  may  also  recover  the  price  of  damage  done 
to  plate-glass  and  fixtures  in  consequence  of  the 
sinking  of  the  wall ;  but  the  lessee  cannot  re- 
cover the  rent  paid  by  him  for  the  occupation  of 
other  premises  during  the  progress  c^  the  repairs, 
though,  during  that  time,  the  demised  premises 
were  not  safely  inhabitable.    lb. 

iii.  Conditional  or  Absolute  Covenants. 

Conditional.] — ^The  plaintiff  and  defendants 
agreed,  the  plaintiff  to  let  and  the  defendants 
to  take  a  messuage,  bam  stable,  and  outbuild- 
ings, and  the  defendants  agreed  to  keep  in  repair 
the  messuage,  buildings,  and  premises,  the  same 
being  first  put  into  repair  by  the  plaintiff.  In 
an  action  for  non-repair  : — Held,  finst,  that  the 
repair  by  the  plaintiff  was  a  condition  precedent 
to  the  obligation  on  the  defendants  to  keep  in  re- 
pair. Kecde  v.  Batcliffe,  15  Q.  B.  916  ;  20  L.  J„ 
Q.  B.  130 ;  15  Jur.  166. 

Held,  secondly,  that  on  this  contract  the  condi- 
tion precedent  could  not  be  decided,  and  that  tiic 
plaintiff  could  not  recover  for  non-repair  of  any 
part  of  the  premises  without  having  first  repaired 
the  whole.    lb. 

A  declaration  stated  that  the  plaintiff  demised 
premises  to  the  defendant,  subject  to  a  covenant 
that  he  should  expend  1001.  in  substantial  im- 

Srovements,  additions  and  repairs,  under  the 
irection  and  with  the  approbation  of  some  com- 
g stent  surveyor,  to  be  named  by  the  plaintiff, 
reach,  that  the  defendant  would  not  expend 
100/.  in  substantial  improvements,  additions  and 
repairs,  although  the  plaintiff  was  always  ready 
and  willing  to  appoint  a  competent  surveyor : — 
Held,  that  the  appointment  of  a  surveyor  was  a 
condition  precedent  to  the  defendiuit's  liability  to 
expend  100/.,  and  that  the  declaration  was  bad  on 
special  demurrer.  Coombe  v.  Greene,  2  D.,  N.  S. 
1023  ;  10  M.  &  W.  480  ;  12  L.  J.,  Ex.  291. 

Agreement  for  a  lease  for  five  years,  from  the  Ist 
April,  1840,  the  landlord  undertaking  to  erect,  by 
that  time,  anew  warehouse  on  part  of  the  ground 
to  be  demised,  and  to  put  the  old  warehouse  in 
repair,  the  amount  of  rent  to  be  determined  with 
reference  to  the  amount  of  the  landlord's  expen- 
diture on  the  buildings.    The  new  building  was 
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not  erected,  nor  the  old  warehouse  repaired,  on 
the  1st  April ;  bnt  no  objection  was  made  by  the 
intended  lessee,  who  then  occupied  part  of  the 
premises  under  a  former  agreement,  and  shortly 
afterwards  the  whole  premises  were  destroyed  by 
fire  : — Held,  upon  a  bill  filed  in  equity  by  the 
landlord  for  specific  performance  of  the  agree- 
ment, and  for  the  defendant  to  rebuild  the 
premises,  and  to  accept  a  lease,  that  it  was  a 
condition  precedent,  that  the  premises  should 
be  put  in  repair  before  the  lease  was  granted, 
and  that,  as  the  landlord  had  not  p^ormed 
his  engagement  within  the  time  limited,  the 
contract  could  not  be  enforced  in  equity. 
Counter  v.  Maepherson,  5  Moore,  P.  C.  C.  83. 

Absolnte.] — In  a  lease  for  lives,  a  lessee 
covenanted  that  he  **  would  from  time  to  time, 
and  at  all  times,  during  the  estate  thereby- 
granted,  at  his  own  proper  costs  and  charges, 
well  and  sufficiently  repair,  amend,  pmintain, 
uphold,  and  keep  aU  and  singular  the  demised 
premises,  in  all  manner  of  needful  and  necessary 
reparations  whatsoever,  having  or  taking  in  and 
upon  the  premises  competent  and  sufficient 
housebote,  hedgebote,  firebote,  ploughbote,  and 
gatebote  for  &e  doing  thereof,  without  com- 
mitting any  waste  or  spoil:" — Held,  that  the 
lessee's  covenant  to  repair  was  absolute,  and 
that  the  words  '*  having  or  taking,"  &c.,  "  with- 
out committing  waste  or  spoil,"  did  not  amount 
•to  a  condition  precedent  tluit  there  should  be  a 
sufficient  supply  of  that  kind  of  timber  on  the 
premises,  but  only  to  a  licence  to  the  tenant  t6 
take  it,  if  it  was  there,  for  repairs,  even  if  made 
necessary  by  his  own  de&ult,  without  being 
liable  for  waste.  JBriitol  (Dean  and  Chaptei^ 
V.  Jones,  I  El.  &  EL  484 ;  28  L.  J.,  Q.  B.  201  ; 
6  Jur.,  N.  S.  956  ;  7  W.  R.  307. 

A  lease  was  in  the  following  terms ; — C.  cove- 
nants with  J.  that  C.  will,  during  the  continuance 
of  the  term,  at  his  own  costs  and  diarges,  in  all 
things  well  and  sufficiently  repair  and  glaze  the 
windows  of  the  messuage,  and  also  the  hedges, 
ditches,  mounds,  and  fences  of  and  belonging  to 
the  premises,  and  all  fixtures,  additions  thereto, 
during  the  term,  in  and  by,  and  with  all  and  all 
manner  of  needful  and  necessary  reparations, 
cleansingB,  and  amendments,  when  and  as  often 
as  occasion  shall  require,  the  farmhouse  and 
buildings  being  previously  put  and  kept  in 
repair  by  J. : — Held,  that  uiese  latter  words 
raised  an  absolute  covenant  on  the  part  of  J.  to 
put  farmhouse  and  buildings  in  repair.  Qmnook 
V.  Jones,  3  Ex.  233  ;  18  L.  J.,  Ex.  204. 

iv.  Jfter  Notice  given. 

To  Tenant.] — A  lease,  containing  a  covenant 
by  the  lessee  to  repair  the  premises  at  all  times 
<as  often  as  need  or  occasion  should  require), 
*'*'  and  at  farthest  within  three  months  after 
notice,"  is  one  entire  covenant,  the  former  part 
of  which  is  qualified  by  the  latter.  Horsfcul  v. 
Testar,  1  Moore,  89 ;  7  Taunt.  385. 

In  ejectment  for  a  forfeiture  of  a  lease,  con- 
taining the  usual  clause  of  re-entry,  and  a 
covenant  generally  to  repair,  with  a  further 
covenant,  within  three  months  after  notice,  to 
repair  the  defects  pointed  out  in  a  notice,  the 
forfeiture  is  complete  before  the  expiration  of 
the  three  months.  Roe  d.  Ooatly  v.  Paine,  2 
Camp.  620. 

A  general  (Covenant  to  repair,  and  further  to 


repair  within  three  months  after  notice  from 
the  lessor,  are  separate  and  independent  cove- 
nants, and  a  right  of  re-entry  attaches  for  a 
breach  of  the  former,  though  no  notice  is  given 
under  the  latter.  Baylis  v.  Le  Gros,  4  C.  B., 
N.  B.  537  ;  4  Jur.,  N.  S.  613. 


To  Landlord.] — ^Under  a  covenant  by  a 


lessor  "  to  keep  the  main  walls,  main  timbers, 
and  roofs  of  the  demised  premises  in  good  repair 
during  the  continuance  of  the  demise,"  the  lessor 
cannot  be  sued  for  any  non-repair,  unless  he  has 
had  notice  from  the  lessee  of  the  want  of  repair. 
Makin  v.  Wilkinson,  6  L.  R.,  Ex.  25  ;  40  L.  J., 
Ex.  33  ;  23  L.  T.  592  ;  19  W.  R.  286.  • 

Hotice — How  far  a  Waiver  to  Forfeiture.] — 
An  indenture  of  lease,  with  a  clause  for  re-entry, 
contained  a  general  covenant  on  the  part  of  the 
lessee  to  keep  the  premises  demised  in  repair, 
and  a  further  covenant  that  he  would,  within 
three  months  after  notice  being  given  to  him  by 
the  landlord,  repair  all  defects  specified  in  the 
notice.  The  premises  demised  being  out  of 
repair,  the  landlord  gave  the  lessee  notice  to 
repair,  in  accordance  with  the  covenants  of  the 
lease.  Before  the  expiration  of  three  months, 
ejectment  was  brought : — Held,  that  the  notice 
was  not  a  >vaiver  of  the  forfeiture  incurred  by 
the  breach  of  the  general  covenant  to  repair, 
and  that  the  action  was  maintainable.  Few  v. 
Perkins,  2  L.  R.,  Ex.  92 ;  36  L.  J.,  Ex.  54 ;  16 
L.  T.  62  ;  15  W.  R.  713. 

V.  Upon  whom  Binding. 

A  declaration  by  the  assignee  of  part  of  the  re- 
version, for  non-repair  of  premises,  stated  that 
G.  held  the  premises  under  a  lease  for  ninety-nine 
years,  which  expired  on  the  25th  December, 
1849  ;  that  during  the  time  he  so  held  the 
premises  he  granted  an  underlease  to  V.  and  S. 
for  twenty-five  years  and  a  quarter  from  the 
25th  December,  1823,  by  which  V.  and  S.  jointly 
and  severally  covenanted  with  G.  that  they 
would  during  the  term  repair,  and  at  the  end  of 
the  term  deliver  them  up  in  repair  to  G. ;  that 
during  the  underlease  to  Y.  and  S.,  G.  granted 
his  reversion  to  S.  and  the  plaintiff,  whereupon 
the  term  in  the  underlease  was,  as  to  one  undi- 
vided sixth  part,  merged  in  the  reversion,  and  S. 
and  the  plaintiffs  became,  as  joint  tenants,  pos- 
sessed of  the  reversion  of  three  undivided  sixtii 
parts  of  the  premises,  and  the  plaintifEs  became, 
as  joint  tenants,  possessed  of  the  reversion  of 
two  other  undivided  sixth  parts ;  that  V.  after- 
wards assigned  to  S.  his  interest  in  the  under- 
lease granted  to  him  and  S.,  whereupon  the  term 
as  to  one  undivided  sixth  piart,  merged 'in  the 
reversion  in  the  three  sixth  parts,  whereof  S. 
and  the  plaintifb  were  possessed,  and  that  S. 
died  before  the  determination  of  the  underlease, 
and  alleged  as  a  breach  the  non-performance  by 
V.  of  the  covenant  to  repair  after  S.'s  death,  and 
to  leave  in  repair.  Plea,  that  after  G.  demised 
to  S.  and  V.,  and  before  the  assignment  to  S.  by 
v.,  V.  and  S.  demised  the  premises  to  T.  for 
twenty-three  years  from  the  25th  June,  1825, 
with  covenants  by  T.  to  keep  and  leave  in  repair  ; 
the  death  of  T.,  and  that  L.  the  original  lessor 
sued  the  plaintiffs  for  non-repair,  and  that  such 
action  was  settled  by  an  agreement,  without  the 
privity  or  consent  of  V.,  whereby  the  represen- 
tatives of  T.  agreed  to  pay  300/.  and  to  give  up 
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possession  to  L.,  and  the  plaintiffs  agreed  to  pay 
S.  2001.,  and  to  deliver  up  the  lease  to  a  thiid 
person  in  trust  for  L. ;  but  to  be  produced  for 
the  purpose  of  supporting  any  claims  against  Y. 
relating  to  the  premises,  and  that  when  such 
claims  should  have  been  satisfied,  the  plaintiffs 
would  concur  in  surrendering  their  estate  or 
interest  in  the  lease,  and  that  in  pursuance  of 
the  agreement,  possession  was  delivered  to  L., 
and  that  thereby  V.  had  been  prevented  from 
performing  his  covenant : — Held,  that  the  plea 
was  bad,  inasmuch  as  the  agreement  and  the 
deliveiy  of  possession  to  L.  did  not  operate  as  a 
surrender  of  all  the  plaintiff's  interest,  and  was 
not  so  intended  to  operate  ;  and  the  defendant 
not  being  a  party  to  the  agreement  might,  at  the 
expiration  of  the  underlease  to  T.,  have  entered 
for  the  residue  of  the  term  granted  to  him  and 
S.,  and  performed  his  covenant  to  repair. 
Badeley  v.  Vigurit,  4  El.  k  Bl.  71  ;  2  C.  L.  R. 
1627  ;  23  L.  J.,  Q.  B.  377  ;  1  Jur.,  N.  S.  159. 

On  a  covenant  by  a  lessee,  not  naming  assigns, 
to  repair  and  yield  up  in  repair  all  buildings  and 
erections,  an  assignee  is  liable  in  respect  of  the 
non-repair  of  buildings  erected  during  l^e  term. 
Afinshull  V.  Oakes,  2  H.  &  N.  793 ;  27  L.  J.,  Ex. 
194  ;  4  Jur.,  N.  S.  170. 

A  covenant  to  yield  up  in  repair  at  the  end 
of  a  term  runs  with  the  land,  and  binds  an 
assignee,  though  not  named.  Martyn  t.  due, 
18  Q.  B.  661 ;  22  L.  J.,  Q.  B.  147. 

vi.  Performance  afid  Satisfaction  of  Covenant, 

What  Suffioient.] — A  general  covenant  to  re- 
pair is  satisfied  by  the  lessee  keeping  the  pre- 
mises in  substantial  repair :  a  literal  p^ormance 
of  the  contract  is  not  to  be  required.  Harris  v. 
Jows,  1  M.  &  Rob.  173. 

A  lessee  covenanted  to  preserve  and  keep,  and 
at  the  end  of  the  term  leave  the  demised  pre- 
mises in  good  and  tenantable  repair : — ^Held,  that 
this  covenant  would  be  satisfied  by  leaving  the 
premises  in  such  a  state  as,  regard  being  had  to 
the  age  of  the  building  at  the  time  of  the  demise, 
might  be  considered  tenantable.  Stanley  v. 
Tawgood,  3  Scott,  313 ;  3  Bing.  N.  0. 4 ;  2  Hodges, 
182. 

The  lessee  during  the  term  erected  a  lean-to, 
with  a  roof  so  ill  constructed  tliat  it  did  not 
exclude  the  weather,  and  so  left  it  at  the  end  of 
the  term  : — Held,  that  it  was  a  breach  of  his 
covenant  to  repair.    lb, 

A  lessee  covenanted,  within  the  two  first  years 
of  the  term,  to  pat  premises  in  good  and  sufficient 
repair,  and  at  all  times  during  the  term  to  repair, 
pave,  scour,  cleanse,  empty,  and  keep  the  mes- 
suages, ground,  and  other  the  premises,  when, 
where,  and  as  often  as  need  should  require ;  and 
within  the  first  fifty  years  of  the  term  to  take 
down  four  messuages,  as  occasion  might  require, 
and  in  the  place  thereof  erect  upon  the  pre- 
mises four  other  good  and  substantial  brid^ 
messuages : — Held,  that,  if  within  the  fifty  years 
the  houses  should  be  so  repaii«d  as  to  make 
them  completely  and  substantiimy  as  good  as 
new  houses,  the  covenant  would  be  satisfied 
without  taking  down  the  old  houses.  Evelyn  v. 
Badduh,  7  Taunt  411. 

Under  a  covenant  by  a  farm  tenant  *'  well  and 
substantially  to  repair,  and  keep  in  good  sub- 
stantial repair,  and  so  well  and  substantially  re- 
paired "  to  yield  up  at  the  end  of  the  term,  the 
^<uiant  is  bound  to  give  np  the  premises  in  as 


good  a  state  of  repair  as  when  he  took  possession, 
and  they  must  he  inferred  to  have  been  then 
in  a  tenantable  state.  Brown  v.  Trumper,  96 
Beav.  11. 

When  Premiies  old.] — Where  a  veiy  old  house 
is  demised,  with  the  usual  covenants  to  r^Mur,  it 
is  not  meant  that  the  house  should  be  restored 
in  an  improved  state,  or  that  the  consequences 
of  the  elements  should  be .  averted ;  but  the 
tenant  has  the  duty  of  keeping  the  house  in  the 
state  in  which  it  was  at  the  time  of  the  demise, 
by  the  timely  expenditure  of  money  and  care. 
Gvtteridge  v.  Munyard,  7  C.  &  P.  129  ;  1  M.  & 
Rob.  334. 

A.  on  becoming  tenant  to  B.  of  a  farm  and  out- 
buildings, agreed  to  keep  the  same,  and  at  the 
expiration  of  the  tenancy  to  deliver  up  the  same, 
in  good  repair,  order  and  condition.  Breach, 
Uiat  he  did  not  deliver  up  the  same  in  good 
repair,  order  and  condition  : — Held,  that,  on  this 
contract  to  keep  the  premises  in  good  repair,  the 
tenant  was  bound  to  put  them  in  that  condition, 
and  that  the  tenant  was  not  justified  in  keeping^ 
them  in  bad  repair  because  he  found  them  in 
that  condition ;  but  the  extent  of  that  repair 
was  to  be  measured  by  their  age  and  class. 
Payne  v.  Haine,  16  M.  &  W.  541 ;  16  L.  J.,  Ex. 
130. 

On  a  covenant,  as  often  as  necessaiy  well  and 
sufficiently  to  repair,  uphold,  sustain,  paint,  glaze, 
cleanse,  and  scour,  and  keep  and  leave  the  pre- 
mises in  such  repair,  reasonable  wear  and  tear 
'excepted,  the  tenant,  if  he  has  repaired  within  a 
reasonable  time  before  leaving,  is  only  bound,  in 
addition  to  the  repair  of  actual  dilapidations,  to 
clean  the  old  paint,  &c.,  and  not  to  repaint,  &c. 
Scdlet  V.  Lawr&nce,  2  F.  &  F.  289. 

In  an  action  on  a  covenant  to  keep  premises 
in  repair  during  the  tenancy,  the  jury  may  take 
into  consideration  the  state  of  repairs  at  the 
commencement  of  the  demise,  in  oider  to  assesa 
the  damages  for  which  the  defendant  is  liable. 
Burdett  v.  Withers,  2  N.  &  P.  122 ;  7  A.  &  E. 
136  ;  W.,  W.  k  D.  444  ;  1  Jur.  614. 

So  it  is  competent  to  the  defendant  to  shew 
the  genend  state  and  condition  of  the  pr^nisea 
at  the  time  of  the  demise,  but  not  to  go  into 
matters  of  detail.  Yout^  v.  Mants,  6  Scott, 
277  ;  1  Am.  198  ;  S,  C,  nom.  MoMbz  v.  Chring^ 
4  Bing.  N.  0.  451. 

Where  Tenant's  Agent  hae  **  improperly  *^ 
Repaired.] — ^A  breach  of  covenant  to  repair  ia 
not  excused,  because  the  covenantor  has  bonft 
fide  employed  persons  to  repair.  If  the  cove- 
nantor's agent  has,  in  fact,  not  repaired,  the 
breach  is  not  such  as  equity  will  relieve  against. 
Nokes  V.  Gibbon,  3  Drew.  681 ;  26  L.  J.,  Ch. 
433  ;  3  Jur.,  N.  S.  726. 

A  breach  of  a  covenant  to  make  a  roadway  in 
front  of  a  particular  house  is  not  to  be  relieved 
against  in  equity,  because  if  made  before  the 
roadway  in  front  of  adjacent  houses  was  made,  it 
would  be  continually  cut  up  Itnd  useless.    lb. 

vii.  When  Bight  of  Action  accrues, 

Commisfion  of  Breaeh — ^Before  Expiration  of 
Term.] — Upon  a  covenant  to  repair  and  keep  in 
repair  during  the  continuance  of  a  term,  an 
action  may  be  maintained  for  breaches  com- 
mitted before  the  time  has  expired.  Zuwmore 
V.  Robson,  1  B.  &  A.  584. 
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Before  Bxeeution  of  Leaae.] — In  an  action 

for  a  breach  of  a  coyenant  for  repair  in  a 
lease,  a  tenant  is  not  liable  for  acts  done  befoi*e 
the  time  of  the  execution  of  the  lease,  although 
the  habendum  of  the  lease  states  the  premises  to 
be  held  from  a  day  prior  to  its  execution.  Shaw 
▼.  Kay,  1  Bx.  412 ;  17  L.  J.,  Ex.  17. 

Votiee  Bexred  by  wrong  Pereon.] — ^A  coyenant 
by  an  under-lessee  to  repair  after  notice  is  not 
broken  by  a  non-compliance  with  a  notice  to 
repair  seryed  upon  the  premises  by  the  superior 
landlord  as  such  landlord.  WilliamM  y.  Wiltianis, 
9  L.  R.,  C.  P.  669  ;  43  L.  J.,  C.  P.  382  ;  30  L.  T. 
638  ;  32  W.  R.  716. 

yiii.  Parties  entitled  to  Sue. 

Lessor.] — ^Where  a  lease  of  an  undiyided  third 
part  of  mines  contained  a  recital  of  an  agreement 
by  the  lessee  with  the  lessor  and  the  owners  of 
the  other  two-thirds,  for  pulling  down  an  old 
smelting  mill,  and  building  another  of  larger 
dimensions  upon  a  waste  near  the  mines,  and 
also  a  coyenant  to  keep  such  new  mill  in  repair, 
and  so  leaye  it  at  the  expiration  of  the  term,  but 
did  not  contain  a  coyenant  to  build  it : — Held, 
that  such  a  coyenant  was  to  be  implied ;  and  that 
the  lessor  of  the  one-third  might  sue  upon  it  in 
respect  of  his  interest.  Sampson  y.  Easterhy,  4 
M.  &  R.  422  ;  9  B.  &  C.  505  ;  S,  (7.,  nom.  Easter- 
by  y.  Sampson,  6  Bing.  644  ;  4  M.  &  P.  601 ;  1 
0.  &  J.  105. 

After  aiiigning  Beyendon.] — But  where 

the  demise  is  not  under  seal,  the  lessor  may,  not- 
withstanding he  has  assigned  his  reyersion,  sue 
the  lessee  on  his  contract  to  repair  for  a  breach 
committed  during  the  tenancy,  but  subsequently 
to  such  assignment.  Bichford  y.  Parson,  5  C.  6. 
921 ;  17  L.  J.,  C.  P.  193  ;  12  Jur.  377. 

Sxeeutor  of  Tenant  for  Life.l— The  executor 
of  a  tenant  for  life  may  recoyer  for  the  breach  of 
a  coyenant  to  repair,  committed  by  the  lessee  of 
the  testator  in  his  lifetime,  without  ayerring  a 
damage  to  his  personal  estate.  Ricketts  y. 
Weaver,  12  M.  &  W.  718  ;  13  L.  J.,  Ex.  196. 

A  tenant  for  life  of  an  estate  for  1,000  years 
demised  from  year  to  year,  with  six  months* 
'notice  to  quit,  the  lessee  coyenanting  to  repair. 
After  the  death  of  the  tenant  for  life,  the  co- 
executor  assigned  the  reyersion  of  the  estate  for 
1,000  years : — Held,  that  the  executor  for  the 
tenant  for  life  was  properly  joined  as  a  plaintiff. 
Wyatt  y.  Cole,  36  L.  T.  613. 

Assignee  of  Reversion. ]~The  32  Hen.  8,  a  34, 
applies  to  leases  only :  and  where  a  lease  is  not 
under  seal  the  assignee  of  the  reyersion  cannot 
maintain  an  action  against  the  lessee  for  breach 
of  his  contract  with  the  assignor  to  repair. 
StaruLen  y.  Chri-smas,  10  Q.  B.  136 ;  16  L.  J., 
Q.  B.  265;  llJur.694. 

A  declaration  by  the  assignee  of  part  of  the 
reyersion,  for  non-repair  of  leasehold  premises, 
stated  that  G.  held  the  premises  under  a  lease  for 
ninety-nine  years,  which  expired  on  the  25th 
December,  1849  ;  that  during  the  time  he  so  held 
the  premises  he  granted  an  underlease  to  V.  and 
S.  for  twenty-fiye  years  and  a  quarter  from  the 
25th  December,  1823,  by  whi^  underlease  V. 
and  S.  jointly  and  seyerally  coyenanted  with  G. 
that  they  would  during  the  term  repair,  and  at 
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the  end  of  the  term  deliyer  the  premises  up  in 
repair  to  G. ;  that  during  the  continuance  of  the 
underlease  to  Y.  and  S.,  G.  granted  his  reyersion 
in  the  premises  to  S.  and  the  plaintiffs  ;  where- 
upon the  term  in  the  underlease  was,  as  to  one 
undiyided  sixth  part,  merged  in  the  reyersion, 
and  S.  and  the  plamtiffs  became,  as  joint  tenants, 
possessed  of  the  reyersion  of  three  undiyided 
sixth  parts  of  the  premises,  and  the  plaintiffs  be- 
came, as  joint  tenants,  possessed  of  the  reyersion 
of  two  other  undiyided  sixth  parts  of  the  pre- 
mises ;  that  v.  afterwards  assigned  to  S.  his 
interest  in  the  underlease  granted  to  him  and.S. : 
whereupon  the  term  as  to  one  undiyided  sixth 
part  merged  in  the  reyersion  in  the  three  sixth 
parts  whereof  S.  and  the  plaintiffs  were  possessed, 
and  the  plaintiff  became,  as  joint  tenants,  pos- 
sessed of  the  reyeision  of  two  of  the  last-men- 
tioned three  sixth  parts  ;  that  S.  died  before  the 
determination  of  the  underlease ;  and  alleged  as 
a  breach  the  non-performance  by  Y.  of  the  coye- 
nant to  repair  after  S.'s  death,  and  to  leayc  in 
repair : — Held,  that  the  declaration  was  good, 
inasmuch  as  the  whole  of  the  reyersion  which 
remained  was  yested  in  the  plaintiffs  alone,  in 
respect  of  which  they  were  entitled  to  sue  on  the 
coyenant  to  repair,  as  assignees,  under  32  Hen.  8, 
c.  34,  notwithstanding  the  partial  merger  of  the 
term.  Badeley  y.  Vigurs,  4  El.  k  Bl.  71 ;  23 
L.  J.,  Q.  B.  377  ;  1  Jur.,  N,  S.  159. 

Held,  also,  that  under  the  conyeyance  by  G. 
to  S.,  and  the  plaintiffs,  one-third  of  the  reyersion 
was  at  once  destroyed  by  coalescing  with  half 
the  interest  under  the  lease  which  was  in  S.,  and 
that  consequently  S.  never  took  as  reyersioner  ; 
and  there  neyer  was  any  suspension  of  the  right 
of  action  by  reason  of  S.  being  a  party  to  sue  and 
be  sued.    lb. 

Held,  also,  that  eyen  if  S.  took  and  remained 
interested  in  one-sixth  of  the  reversion,  and  that 
one-sixth  was  destroyed  by  the  assignment  to 
him  by  Y.,  still  the  right  of  action  for  not  leaving 
in  repair,  which  arose  only  at  the  termination  of 
the  lease,  never  accrued  to  S.,  and  therefore  was 
neyer  suspended.    lb. 

Held,  also,  that  the  plaintiffs  might  recoyer  on 
the  privity  of  contract  transferred  by  32  Hen.  8. 
c.  34,  although  there  were  an  apportionment  of 
the  covenant  to  repair ;  but  that  in  this  case 
there  was  no  such  apportionment,  as  the  plain- 
tiffs had  the  whole  existing  reversion,  and  were 
injured  if  the  whole  of  the  premises  were  not 
kept  in  repair.    lb. 

Held,  also,  that  the  plaintiffs  might  recover  on 
the  privity  of  contract  transferred  by  the  32 
Hen.  8,  c.  34,  where  the  entire  interest  in  the 
covenant  had  not  passed  to  them.    lb. 

A  declaration  stated,  that  F.  and  G.  being 
seised  of  an  estate  in  fee,  demised  by  indenture  to 
the  defendant  and  his  assigns  leave  to  dig  for 
clay  therein,  and  make  such  adits,  and  erect 
sheds  and  builplings  as  he  should  think  necessary 
for  working  the  clay,  and  to  hold  the  same  for 
twenty-one  years ;  that  the  d^endant  covenanted 
with  F.  and  G.,  their  heirs  and  assigns,  to  pay 
compensation  to  them,  their  heirs  and  assigns, 
for  all  such  lands  within  the  limits  thereof  as  he 
might  injure  by  such  digging,  the  amount  in  case 
of  difference  to  be  settled  by  arbitration,  and 
that  the  defendant  would  keep  all  houses  and 
sheds  in  good  repair  ;  that  the  defendant  entered 
and  got  the  clay,  when  F.  and  G.,  by  indenture, 
granted  and  conveyed  the  lands  to  the  plaintiff, 
his  heirs  and  assigns  for  ever,  who  thereby  b 
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Came  seised  in  fee,  and  that  the  interest  of  the 
defendant  was  determined  by  a  notice  to  qnit. 
First  breach,  that  the  defendant,  by  digging  for 
clay  after  the  plaintiff  so  became  seised,  did  in- 
jure  and  destroy  part  of  the  land,  for  which  the 
plaintiff  was  entitled  to  a  compensation ;  and 
although  he  appointed  an  arbitrator  to  ascertain 
the  amount,  yet  the  defendant  refused  to  appoint 
one.  Second  breach,  that  the  defendant  dia  not 
keep  the  works  in  repair : — Held,  that  the  claim 
to  damages,  in  respect  of  the  injuiy  to  the  land 
being  merely  a  chose  in  action,  did  not  pass  to 
the  plaintiff  by  the  conyeyanoe  of  the  land  to 
him,  and  that  the  agreement  as  to  ascertaining 
the  amount  of  injury  was  merely  incidental,  col- 
lateral, and  annexed  to  the  substantial  matter, 
and  was  to  be  exercised  by  the  person  who  was 
the  owner  of  the  land  at  the  time  the  injury  was 
done,  and  to  whom  the  compensation  ought  to 
be  made.  Martin  v.  Williams,  1  H.  &  N.  817 ; 
26  L.  J.,  Ex.  117. 

Held,  also,  that  the  conveyance  of  the  land  to 
the  plaintiff  during  the  existence  of  the  term  in 
the  incorporeal  hereditaments  was  an  assignment 
of  the  reversion  within  32  Hen.  8,  c.  34  ;  that  the 
covenant  to  repair,  as  it  directly  touched  and 
concerned  the  thing  demised,  was  assignable  with 
the  reversion,  and  that  the  action  might  be 
brought  in  the  name  of  the  plaintiff,  who  was 
entitled  to  the  benefit  of  the  covenants.    Ih. 

A  lease  was  granted  of  a  piece  of  land,  with 
two  messuages  thereon,  in  course  of  erection, 
with  a  covenant  by  the  lessee  to  complete  the 
messuages  within  two  months,  and  also  to  "  keep 
the  messuages  or  tenements  or  premises  in  repair 
during  the  term,"  with  a  proviso  for  forfeiture 
for  breach  of  any  of  the  covenants.  The  pre- 
mises never  were  finished,  and  were  much  (ula- 
pidated  : — Held,  that  a  forfeiture  was  incurred 
oy  the  breach  of  the  covenant  to  repair,  in 
respect  of  which  forfeiture  the  assignee  of  the 
reversion  might  sue.  JBenjiett  v.  Ifferrijur,  3 
C.  B.,  N.  S.  370. 

Parties  Bnlng  jointly.] — B.  having  a  term  of 
fiixty-one  years  in  land,  granted  an  annuity  to 
W.,  and,  for  securing  payment,  assigned  the 
term,  wanting  one  day,  to  R.  R.  then,  at  the  re- 
quest of  W.  and  of  B.,  demised,  and  B.  demised 
and  confirmed,  the  premises  to  6.  for  thirty-one 
years,  paying  rent  to  W.  while  the  land  remained 
subject  to  the  annuity,  and  afterwards  to  B.  S. 
covenanted  with  W.  and  R.,  and  their  respective 
executors,  and  also  with  B.,  to  pay  the  rent 
while  the  land  was  subject  to  the  annuity  to  R., 
and  afterwards  to  B.,  and  also  to  repair  the  pre- 
mises. The  premises  came  by  assignment  to  6., 
who  failed  to  repair,  W.  being  dead  : — Held, 
that  an  action  for  breach  of  the  covenant  to  re- 
pair was  properly  brought  against  G.  by  R.  and 
B.  jointly.  Wakefield  v.  Brown,  9  Q.  B.  209  ; 
16  L.  J.,  Q.  B.  373  ;  10  Jur.  853. 

The  benefit  of  a  covenant  to  repair  in  a  joint 
demise  by  tenants  in  common  runs  with  the 
entire  reversion  only,  and  therefore  the  repre- 
sentatives of  all  the  tenants  in  common  on  a 
lease  so  jointly  made  by  them  must  join  in  suing 
for  a  breach  of  such  covenant.  TTuympgon  v. 
Ilaketrell,  19  C.  B.,  N.  S.  713  ;  36  L.  J.,  C.  P. 
18  ;  11  Jur.,  N.  8. 732  ;  13  L.  T.  989  ;  14  W.  R.  11. 

b.  Tearly  Tenancy, 
liability  of  Tenant]— A  tenant  from  year  to 


year  is  only  bound  to  fair  and  tenantable  re- 
pairs, so  far  as  to  prevent  waste  or  decay  of  the 
premises,  and  not  to  substantial  and  lasting  re- 
pairs, such  as  new  roofing.    Ferguson  y. ,  2 

Esp.  690. 

And  not  being  liable  to  general  repairs,  he  is 
only  bound  to  use  the  premises  in  a  husbaadlike 
manner,  but  no  further.  Horsefall  v.  Mather, 
Holt,  7. 

A  tenant  from  year  to  year  of  a  house  is  only 
bound  to  keep  it  wind  and  water  tight.  A  tenant 
who  covenants  to  repair  is  to  sustain  and  uphold 
the  premises  ;  but  that  is  not  so  with  a  tenant 
from  year  to  year.  Anioorth  v.  Johnson,  5 
C.  k  P.  239. 

A  tenant  from  year  to  year  is  not  bound  to  do 
substantial  repairs.  Leach  y.  Thamat,  7  C.  &  P. 
328. 

A  tenant  from  year  to  year  is  not  liable  for 
permissive  waste,  and  is  not  liable  to  make  good 
mere  wear  and  tear  of  the  premises.  Ihrriano 
V.  Youna,  6  C.  &  P.  8.  See  Martin  v.  OUham^ 
2  N.  &  P.  568. 

A.  devised  estates  to  B.  for  life;  the  devise 
contained  a  limited  power  of  leasing.  The  de- 
visee leased  part  of  the  demised  premises  for  a 
term  beyond  the  limit  appointed.  The  lease 
contained  the  usual  covenants  to  repair,  and  was 
afterwards  assigned  to  the  defendants,  who,  for 
several  years,  remained  in  possession,  and  paid 
the  rent  to  the  expiration  of  the  term  : — Held, 
that  although  the  lease  was  void,  the  defendants 
held  as  tenants  from  year  to  year  under  the 
covenants  of  the  lease,  and  were  liable  to  repair 
up  to  the  end  of  the  term.  JBeale  v.  Sanders,  3 
Bing.  N.  C.  860  ;  6  Scott,  68  ;  3  Hodges,  147  ;  1 
Jur.  1083. 

The  jury  having  given  damages  (under  20Z.) 
in  an  action  by  a  landlord  against  his  tenant 
for  an  injuiy  to  the  former,  arising  from  the 
tenant  quitting  premises  occupied  by  him  as 
tenant  from  year  to  year  without  having  done 
repairs  he  was  bound  to  do.  The  court  refused 
to  disturb  the  verdict,  although  it  appeared  that 
the  larger  portion  of  the  repairs  required  ought 
to  have  been  done  by  the  landlord  himself. 
Woods  V.  Pope,  1  Scott,  636  ;  1  Bing.  N.  C. 
467  ;  6  C.  &  P.  783. 


What  Amount  may  be  Beeerered.] — 


If  a  tenant,  who  is  bound  to  repair,  lesTCS,  and 
at  the  end  of  the  tenancy  the  premises  are  oat  of 
repair,  the  jury  may  give  the  landlord,  in  an  ac- 
tion against  the  tenant,  not  only  the  amount  of 
the  actual  expense  of  the  repairs,  but  also  a  oom- 
pensation  for  the  loss  of  the  use  of  the  premises 
while  they  were  undergoing  repair.    lb, 

Bnty  of  Landlord.] — ^As  between  the  landlord 
and  tenant  of  premises  let  from  year  to  year, 
there  is  no  obligation  upon  the  former  to  do 
substantial  repairs  in  the  absenoe  of  an  express 
stipulation  to  that  effect  Gott  y.  Oandf,  2 
El.  &  Bl.  846  ;  2  C.  L.  R.  392  ;  23  L.  J.,  Q.  B. 
1  ;  18  Jur.  310. 

o.  Fremiaes  Bomt. 

Liability  of— Lessee.] — If  a  lease  contains  a 
covenant  to  keep  in  repair,  as  well  as  a  cove- 
nant to  insure  for  a  specific  sum,  and  the  pre- 
mises are  burnt  down,  the  lessee  is  liable  on  the 
former  covenant,  and  the  amount  is  not  limited 
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to  the  sum  mentioned  in  the  latter.  Dig  by  y. 
Atkifiioni  4  Camp.  276. 

A  testator  directed  his  trustees  to  allow  A.  to 
occupy  a  mill,  so  long  as  he  should  think  proper 
to  do  so,  "  he  nerertheless  keeping  the  premises 
in  good  and  tenantable  repair  and  repairing/'  at 
a  rent  of  lOOZ.  A.  accepted  the  gift,  but  after- 
wards the  premises  were  totally  destroyed  by 
accidental  fire  : — Held,  that  he  was  bound  to 
reinstate  them.  6heffg  v.  Coates,  23  Beav.  33  ; 
2  Jur.,  N.  S.  964. 

A  lessee  of  a  house,  who  covenants  generally 
to  repair,  is  bound  to  rebuild  it  if  it  is  burned 
by  an  accidental  fire.  Bulloeh  y.  Domwiitt^  6 
T.  R.  650  ;  2  Chit.  608.  And  see  PhUHpson  v. 
Leigh,  1  Esp.  398. 

^-—  Assignee.] — ^The  assignee  of  a  lease, 
whereby  the  lessee  covenanted  for  himself  and 
his  assigns  absolutely  to  repair  premises  with- 
out qualification,  is  bound  to  repair,  notwith- 
standing they  are  destroyed  by  fire.    lb. 

Lessor.] — If  a  lessor  covenants  with  his 

lessee  that  he  will,  in  case  the  premises  demised 
shall  be  burnt  down,  '*  rebuild  and  replace  "  the 
same  in  the  same  state  as  they  were  in  before 
the  fire,  he  is  only  bound  to  restore  the  premises 
to  the  state  in  which  they  were  when  he  let 
them,  and  is  not  bound  to  rebuild  any  addi- 
tional parts  which  may  have  been  erected  by 
his  tenant.    Loader  v.  Kemp,  2  C.  &  P.  375. 

The  lessee  covenanted  to  repair,  '*  casualties  by 
fire  and  tempest  excepted."  Qutere,  if  the  land- 
lord is  bound  to  repair  in  either  of  the  excepted 
^ases.     Weigall  v.  Waters,  6  T.  R.  488. 


d.  Tenant's  Right  to  Xjaave. 

On  Aooovnt  of  Bad  Bepair  of  Premises.  W 

Where  a  tenant  of  a  house  undertakes  by  his 
agreement  to  keep  it  in  as  good  repair  as  when 
he  took  it,  fair  wear  and  tear  excepted,  he  is  not 
entitled  to  quit  upon  its  becoming  uninhabitable 
for  want  of  other  repairs  during  the  term  ;  and 
the  landlord  is  under  no  implied  obligation  to 
do  any  repairs  in  such  a  case.  Arden  v.  Pidlen, 
10  M.  &  W.  321 ;  S,  P.,  Ghtt  v.  Oandy,  2  El. 
&  61.  845  ;  2  C.  L.  R.  392  ;  23  L.  J.,  a  B.  1 ;  18 
Jur.  310. 

In  an  agreement  for  a  tenancy  of  buildings  for 
a  term,  the  landlord  to  do  the  repairs,  there  is 
no  implied  condition  that  the  tenant  may  quit  if 
the  repairs  are  not  done.  Surplice  v.  Ainii- 
worth,  7  M.  &  G.  576 ;  8  Scott,  N.  R.  307 ;  13 
L.  J.,  C.  P.  215 ;  8  Jur.  760 ;  S.  P.,  Sutton  v. 
Temple,  12  M.  &  W.  62  ;  13  L.  J.,  Ex.  17. 

Where  B.  took  possession  of  a  house,  and  paid 
101.  to  A.,  who  n^lected  to  execute  a  lease  and 
to  make  repairs  within  the  period  of  ten  days,  as 
agreed  on,  notwithstanding  which  B.  still  con- 
tinued in  possession  : — Held,  that,  on  account  of 
B/s  intermediate  possession  of  the  premises 
under  the  agreement,  he  could  not,  by  quitting 
the  house,  for  the  default  of  A.,  reseind  the  con- 
tract and  recover  back  the  lOl.  in  an  action  for 
money  had  and  received,  but  could  only  declare 
for  a  breach  of  the  special  contract.  HutU  v. 
^Ih,  5  East,  449 ;  2  Smith,  15. 

A.  agreed  to  purchase  B.'s  equitable  interest  in 
lands  for  a  term  of  years,  at  a  specified  rent. 
A.,  after  paying  the  rent  several  years,  and 
acknowledging  that  a  further  sum  was  due,  can- 


not resist  B.*8  claim  for  such  further  rent  in  an 
action  on  the  agreement,  by  shewing  that  he  has 
not  been  able  to  use  the  lands  ;  but  it  seems 
that  B.  might  have  recovered  in  an  action  for 
use  and  occupation.  Gonollg  v.  Baxter,  2  Stark. 
525. 


e.  Pleadings  in  Aotiona. 

Claim — Soifieieney  ol] — A  landlord  may  main- 
tain an  action  for  not  repairing,  against  a  tenant 
who  occupies  premises  under  a  special  agreement 
(which  was  to  be  the  basis  of  a  future  lease), 
containing  a  provision  that  he  should  keep  the 
premises  in  tenantable  repair,  without  setting 
out  such  special  agreement  in  the  declaration. 
Colley  V.  Streeton,  3  D.  &  R.  522 ;  2  B.  &  C. 
273. 

A  declaration  stated,  that  the  defendant  had 
become  and  was  a  tenant  to  the  plaintiff  of 
rooms,  on  the  terms  that  the  defendant  should 
not  aUow  any  nails  to  be  driven  into  the  walls, 
and  that,  if  any  damage  should  arise  from  so 
doing,  he  would  pay  the  cost  of  repairing  the 
same  on  vacating  the  apartments ;  and  that,  in 
consideration  thereof,  the  defendant  promised 
the  plaintiff  to  use  the  rooms  in  a  tenantiike 
manner,  and  not  to  allow  any  nails  to  be 
driven  into  the  walls.  The  declaration  averred, 
that  the  defendant  quitted  possession,  and  that 
he  did  not  use  the  rooms  in  a  tenantlike 
manner,  but,  on  the  contrary  thereof,  pulled 
down  bells,  and  broke  chimneypieces  and  stoves^ 
and  drove  nails  into  the  walls,  and  although  the 
costs  of  repairing  the  injuries  of  the  walls 
amounted  to  150Z.,  he  had  not  paid  that  sum  to 
the  plaintiff : — Held,  on  general  demurrer,  that 
this  declaration  shewed  a  sufficient  considera- 
tion for  the  defendant's  promise,  by  alleging 
that  he  had  become  tenant  on  the  terms  of  the 
special  agreement,  and  that  it  was  not  necessary 
to  allege  that  he  became  tenant  to  the  plaintiff 
at  his  request.  Bietrichsen  v.  Qiubilei,  14  M. 
&  W.  845  ;  3  D.  &  L.  292  ;  16  L.  J.,  Ex.  73. 


Bxoeption  as  to  Fire.]— If  the  covenant 


to  repair  contains  an  exception  of  "  fire  and  all 
other  casualties,"  it  is  fatal  on  non  est  factum 
to  state  it  as  a  general  covenant  to  repair, 
omitting  the  exception.  Ijempany  v.  Bumand, 
4  Camp.  20. 

In  an  action  for  not  repairing,  if  the  covenant 
to  repair  contains  an  exception  of  '*  casualties  by 
fire,  it  is  fatal  on  non  est  factum  to  state  it  in 
the  declaration  as  a  general  covenant  to  repair, 
omitting  the  exception.  Brown  v.  Knill,  5 
Moore,  164  ;  2  B.  &  B.  395. 


What  included  in.] — In  an  action  on  a 


covenant  to  keep  premises  in  tenantable  order  and 
repair,  and  at  the  end  of  the  term  deliver  them 
up  in  such  tenantable  repair,  the  breach  assigned 
was,  that  the  tenant  did  not  nor  would  suffi- 
ciently repair  and  keep  the  premises  in  tenant- 
able  order  and  repair,  nor  deliver  them  up  in 
such  tenantable  repair  at  the  end  of  the  term  ; 
but,  on  the  contrary  thereof,  suffered  and  per- 
mitted the  premises  to  be  and  continue,  and  the 
same  were,  ruinous  and  in  decay,  for  want  of 
needful  and  necessary  reparations,  and  the 
tenant  at  the  end  of  the  term  left  them  so 
of  repair: — Held,  that,  under  this  breach 
lessor  could  not  recover  for  voluntary  w 
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by  remoying  windows,  &c.  Edge  y.  Pemhertony 
32  M.  ac  W.  187;  1  D.  &  L.  467;  13  L.  J., 
Ex.48. 


What  constitntM  a  VaxiAiioe.] — ^A  de- 


clAration  stated  that  the  plaintiff  agreed  to  let 
and  the  defendant  to  take  the  fann  of  L.  at  a 
yearly  rent,  and  the  plaintiff  undertook  to  put 
the  premises  in  repair  within  twelve  months, 
after  which  time  the  defendant  undertook  to 
keep  them  repaired,  and  that  the  plaintiff  re- 
paired within  twelve  months,  and  demised  to 
the  defendant  on  the  terms  aforesaid,  and  he 
became  tenant  and  occupier,  but  he  did  not  keep 
in  repair.  The  agreement  produced  at  the  trial 
was  to  let  and  take  as  above,  that  the  plaintiff 
should  keep  the  buildings  insured  in  600^.  (the 
defendant  repaying  the  premiums),  and  rebuild 
in  case  of  &« ;  and  that  the  plaintiff  should 
repair  within  twelve  months,  and  the  defendant 
afterwards  keep  in  repair  as  above  stated : — 
Held,  that  the  variance  between  the  contract 
declared  upon  and  that  proved  was  a  ground  of 
nonsuit.  Beech  v.  White,  12  A.  &  E.  668  ;  4  P. 
&  D.  399. 

In  an  action  for  not  repairing  premises  de- 
mised, the  declaration  stated  that  the  plaintiff 
"  demised  certain  premises,  with  the  appurten- 
ances (except  as  therein  is  excepted),  to  hold,  &c., 
except,  &c.,  for  the  term  of  twelve  years,  except 
the  last  day  thereol"  The  lease  being  produced  in 
support  of  the  declaration,  was  f  ouna  to  contain 
no  exception  "  of  any  part  of  the  premises,"  but 
only  an  exception  of  the  ^*  last  day  of  the  term :  *' 
— Held,  not  to  be  a  fatal  variance,  the  allega- 
tion of  the  exception  being  either  satisfied  in 
the  lease,  or  it  might  be  rejected  as  surplusage. 
XVilliams  v.  Hayes^  9  Price,  642. 

A  plaintiff  sued  upon  a  deed  by  which  the 
defendant  covenanted  and  agreed  with  him  to 
procure  a  licence  from  the  lord  of  the  manor,  in 
which  a  messuage  in  the  occupation  of  the  plain- 
tiff was  situate,  to  lease  the  premises  to  the 
plaintiff,  and  to  make  him  a  go<>d  and  sufficient 
demise  of  the  same ;  the  declaration  alleged  that 
it  was  thereby  covenanted,  that  the  lease  should 
contain  a  covenant,  that  pending  the  occupation 
by  the  plaintiff  under  the  provisions  of  the  deed, 
the  defendant  would,  once  in  every  three  years, 
paint  the  outside  of  the  messuage,  and  keep  the 
same  in  good  and  tenantable  repair ;  and  that, 
until  the  licence  should  be  obtained  and  the  lease 
granted,  the  plaintiff  should  continue  in  posses- 
sion of  the  premises  as  tenant  from  year  to  year, 
subject  to  the  terms  and  conditions  in  the  deed 
specified  :  breach,  the  non-repair  of  the  outside 
of  the  premises  during  the  continuance  of  the 
tenancy  from  year  to  year.  The  deed,  on  its 
production  at  the  trial,  contained  the  provisions 
that,  until  the  licence  could  be  obtained,  and  the 
lease  should  be  granted,  the  plaintiff  should  be 
considered  to  be  tenant  of  the  premises  at  the 
rent  and  subject  to  the  terms  and  conditions 
hereinbefore  specified : — Held,  that  there  was  no 
variance  between  the  allegation  and  the  proof, 
but  the  declaration  correctly  stated  the  legal 
effect  of  the  deed.  Price  v.  Birch,  1  D.,  N.  S. 
720. 

Defence — Denial  of  Leuor*!  Title.]— To  an 
action  by  a  lessor  for  a  breach  of  covenant,  on 
an  indenture  of  lease  in  not  repairing,  the  lessee 
cannot  plead  in  bar  that  the  lessor  had  only  an 
i.-quitable  estate  in  the  premises ;   for  that  is 


tantamount  to  a  plea  of  nil  habuit  in  tenementis. 
Blahe  V.  Foiter,  8  T.  R.  487. 

Hon-DeliTery  of  Material!  by  Leiier.] — 

A  declaration  on  a  covenant  in  a  lease  to  deliver 
timber  growing  on  the  demised  premises,  sufficient 
for  the  repairs  thereof,  averred  that  there  was 
timber  growing  on  the  premises  sufficient  for  the 
repairs,  but  that  the  defendant  did  not  deliver  it, 
and  the  defendant  pleaded  that  there  was  not 
timber  growing  on  the  premises  sufficient  and 
proper  for  the  repairs  : — ^Held,  that  the  plea  was 
good,  although  it  did  not  allege  that  there  was 
not  timber  growing  on  the  premises  sufficient  for 
the  repairs  or  any  part  thereol  SncU  v.  Snelly 
7  D.  ac  R.  249  ;  4  B.  &  G.  741. 

Seasonable  Time  for  Perfonnanee  not 


elapsed.] — ^Assignees  of  6.,  a  bankrupt,  sued  the 
executor  of  J.  H.  A  count  stated  that  R.  H. 
demised  premises  to  G.,  and  covenanted  to  put 
all  the  premises  forthwith  in  repair,  and  during 
the  term  maintain  in  repair,  the  main  walls  and 
steam-engines,  as  far  as  fair  and  reasonable  wear 
and  usage  rendered  necessary ;  that  the  reversion 
became  vested  in  J.  H.;  and  that,  though  R.  H. 
had  not  put  into  repair,  J.  H.  had  not  done  so,  or 
maintained  in  repair  according  to  the  covenant. 
To  the  first  breach,  for  not  putting  in  repair,  the 
defendant  pleaded,  first,  that  a  reasonable  time 
for  performance  elapsed  in  the  time  of  B.  H., 
and  he  broke  the  covenant ;  secondly,  that  not 
only  was  this  so,  but  that  O.  brought  an  action 
against  J.  H.  and  R.,  as  executors  of  R.  H.,  for 
such  breach,  and  recovered  compensation: — Held, 
that  there  could  be  but  one  breach  of  the  cove- 
nant as  to  putting  in  repair,  and  that  as  such 
breach  occurred  in  the  time  of  R.  H.,  these  pleas 
were  good.  Cotoard  V.  Gregory,  2  L.  R.,  C.  P. 
153  ;  36  L.  J.,  C.  P.  1 ;  12  Jur.,  N.  S.  1000 ;  15 
L.  T.  279 ;  16  W.  R.  170. 


Plaintiff  reoeived  raffieient  Compenia- 


tion.  ] — To  the  second  breach,  for  not  maintaining 
in  repair,  the  defendant  pleaded,  first,  that  G. 
brougnt  an  action  against  J.  H.,  as  an  assignee  o£ 
the  reversion,  for  not  maintaining  in  repair,  and 
recovered  compensation  ;  and  that  the  want  of 
repair  complained  of  was  only  a  continuance  of 
that  for  wnich  the  former  action  was  brought ; 
secondly,  that  there  had  been  such  recovery  by 
action,  as  mentioned  in  the  plea  to  the  first  breach 
and  the  preceding  plea  to  the  second  breach,  and 
that  G.  did  not  expend  the  sums  recovered  on  the 
premises,  or  put  them  in  repair,  and  that  if  he 
had  done  so,  no  breach  would  have  occurred : — 
Held,  that  the  breach  was  continuing  ;  that  the 
former  recovery  went  in  mitigation  of  damages, 
and  not  in  bar,  even  on  equitable  grounds  ;  and 
that  the  pleas  were  therefore  bad.    Jh, 

Other.] — The  defendant  also  pleaded  to 

the  second  breach,  that  the  default  arose  from 
G.  not  keeping  a  covenant  to  maintain  in  repair 
all  except  what  the  landlord  was  to  maintain  ; 
to  which  the  plaintiff  replied,  that  the  landlord 
had  never  put  in  repair: — Held,  that  the  putting 
in  repair  was  a  condition  precedent  to  the  tenant's 
covenant  coming  into  force,  and  that  ther^ore 
the  replication  was  good.    Ih. 

The  defendant  also  pleaded  to  the  second 
breach,  that  the  want  of  repair  was  not  occasioned 
by  fair  and  reasonable  wear  and  usage : — Held, 
that  these  words  only  applied  to  the  steam- 
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engines,  kc.,  and  that,  therefore,  the  plea  was 
bad.    lb, 

t  Brldonoe. 

Tenancy  being  Connderation  for  Covenant] — 
A  tenant  occupied  premises,  under  an  agreement 
containing  a  proviso  to  keep  the  premises  in 
tenantable  repair,  and  the  landlord  declared 
generally,  that  "  the  defendant  became  tenant  of 
the  premises,  and  in  consideration  thereof  under- 
took to  repair,"  without  setting  out  the  agreement : 
— Held,  that  such  ag^reement  was  admissible  to 
prove  the  fact  of  teimncy  as  the  consideration  for 
the  promise  to  repair.  Coll&y  v.  Streetony  3  D.  & 
R.  522;  2  B.  &  C.  273. 

Promiee.] — A  stamped  agreement  for  a  lease  of 
premises  for  seventeen  years  and  a  half,  to  which 
the  plaintiff  was  no  party,  but  made  between  the 
defendant  and  other  persons,  from  whom  the 
plaintiff  derived  title  to  the  premises,  is  admis- 
sible to  prove  the  defendant's  promise  to  keep 
the  messuages  in  repair.  Dyer  v.  Ashton,  2  D. 
&  R.  19. 

Ai  to  Extent  of  Repairs.] — In  an  action 
against  a  tenant  for  not  leaving  premises  in 
repair,  evidence  as  to  a  prior  promise  on  the  part 
of  the  lessor  to  put  them  in  repair  is  not  admis- 
sible, and  it  would  be  a  misdirection  to  tell  the 
jury  to  have  regard  to  such  promises ;  but  they 
may  measure  the  extent  of  the  repairs  to  be  done 
by  the  age  and  class  of  the  premises.  Haldane 
V.  Newcomhe,  9  L.  T.  420  ;  12  W.  R.  135. 

In  Action  for  Forfeitnre.] — In  ejectment  for  a 
forfeiture,  under  a  covenant  to  keep  in  tenantable 
repair,  it  is  not  necessary  to  shew  that  the  pre- 
mises were  in  repair  on  the  day  of  the  demise ; 
but  if  proved  to  oe  out  of  repair  a  short  time 
previoiuly,  it  is  incumbent  on  the  defendant  to 
give  evidence  that  they  have  been  put  into  repair 
before  the  right  to  re-enter  accrued.  Doe  d. 
Hemming*  v.  Dumford^  2  C.  &  J.  667. 

Ae  to  Holding  over  on  Terms  of  leaee.] — ^A 

tenant  for  life  of  an  estate  for  1,000  years  de- 
mised from  year  to  year,  with  six  months*  notice 
to  quit,  the  lessee  covenanting  to  repair.  After  the 
death  of  the  tenant  for  life  the  co-executor  as- 
signed the  reversion  of  the  estate  for  1,000  years. 
The  lessee  continued  to  pay  rent  to  the  as- 
signees of  the  reversion,  and  gave  six  months* 
notice  to  quit : — Held,  that  this  furnished  evi- 
dence that  the  lessee  held  over  upon  the  terms 
of  the  original  agreement,  and  was  bound  by  the 
covenant  to  repair.    WycUt  v.  Cole^  36  L.  T.  613. 


ff.  Damages. 

What  Reeoverable  —  Costs  of  Action.]— A. 
leased  premises  to  B.,  from  the  25th  March, 
1823,  for  sixteen  years  wanting  ten  days ;  and 
B.  covenanted  with  A.  to  keep  the  premises 
in  repair,  and  to  paint  once  in  every  five  years 
of  the  term,  and  to  leave  the  premises  in 
repair.  6.  underleased  the  premises  to  C,  from 
the  24th  June,  1834,  for  four  years  and  three- 
quarters  wanting  eleven  days ;  and  C.  cove- 
nanted with  B.  to  keep  the  premises  in  repair 
(the  covenant  so  far  being  in  the  same  terms 
as  in  the  original  lease),  and  to  paint  once 
during  the  term,  and  to  leave  the  premises  in  re- 


pair. A.  sued  B.  for  breaches  of  this  covenant, 
and  B.  let  judgment  go  by  default,  and  upon  the 
writ  of  inquiry  the  damages  were  assessed  at 
64/.  lOf.,  being  the  amount  of  dilapidations 
proved  by  a  surveyor,  whose  estimate  had  been 
laid  before  B.  previously  to  the  commencement  of 
the  action.  B.  afterwards  sued  C.  for  the  amount 
of  the  dilapidations  and  the  costs  of  the  action 
brought  against  him.  The  jury  found  the  amount 
of  the  dilapidations  to  be  572.  10«. : — Held,  that 
B.  was  not  entitled  to  recover  also  the  amount  of 
the  costs  in  the  former  action.  Penley  v.  WattSy 
7  M.  &  W.  601.  See  also  Short  v.  KMovoay,  and 
Smith  V.  Howell^  infra. 

A  messuage  and  premises  were  demised  to  the 
plaintiff,  by  a  lease  dated  the  10th  May,  1828,  for 
the  term  of  twenty-one  years  from  the  25th  March 
then  last ;  which  lease  contained  covenants  to 
paint  the  outside  of  the  premises  once  in  every 
three  years,  and  the  inside  once  in  every  seven 
years,  and  to  repair  and  keep  in  repair  the  pre- 
mises, and  also  to  do  any  repairs  which  on  a  view 
of  the  premises  by  the  lessor  should  be  found 
wanting,  of  which  notice  should  be  given.  By  a 
lease  dated  the  15th  June,  1830,  the  plaintiff  de- 
mised the  premises  to  the  defendant  for  the  resi- 
due of  the  term,  wanting  ten  days,  containing 
covenants,  with  the  exception  of  the  stipulation 
as  to  painting  the  outside  woodwork,  in  precisely 
the  same  terms  as  those  contained  in  the  original 
lease.  The  original  lessors  having  brought  an 
action  against  the  plaintiff  for  breaches  of  the 
covenant  to  repair,  ne  applied  to  the  defendant  to 
perform  the  repairs,  and  for  instructions  as  to  the 
course  he  should  pursue  with  respect  to  the  defence 
of  the  action.  The  defendant  denied  that  any 
notice  to  repair  had  been  given,  and  insisted  that 
the  premises  did  not  require  it ;  the  plaintiff  there- 
upon offered  to  suffer  judgment  by  default,  which 
the  defendant  refused  to  assent  to.  The  plaintiff 
then  save  the  defendant  notice,  that,  as  he  had 
denied  that  any  notice  to  repair  had  been  served, 
and  insisted  that  the  premises  were  not  out  of 
repair,  he  should  traverse  the  breaches  of  cove- 
nant assigned,  and  try  the  question,  holding  the 
defendant  responsible  for  the  costs.  This  he  ac- 
cordingly did,  and  the  result  was,  that  the  ori- 
ginal lessors  recovered  682.  damages,  and 
85/.  \2s.  for  costs,  and  he  himself  incurred  costs 
amounting  to  53/.  14«.  4</. : — ^Held,  that  the 
plaintiff  was  not  entitled  to  recover  from  the 
ddfendwit  the  costs  of  defending  the  action,  as 
they  were  not  necessarily  occasioned  by  the  de- 
fendant's breach  of  the  covenant  to  repair. 
Walker  v.  Hattan,  10  M.  &  W.  249  ;  2  D.,  N.  S. 
263.    See  TindaU  v.  Bell,  11  M.  &  W.  228. 

Held,  also,  that  although  the  covenants  con- 
tained in  the  sub-lease  were  (with  the  exception 
of  that  relating  to  painting)  the  same  in  words 
as  those  oontuned  in  the  original  lease,  they 
were,  in  effect,  substantially  different,  the  periods 
at  which  the  leases  were  granted  being  dinerent. 
Ih. 

Measure  ot] — A  declaration  stated,  that  the 
plaintiffs  and  A.,  since  deceased,  being  possessed 
of  a  hoose  for  the  residue  of  a  term  of  ninety- 
four  years  wanting  twenty  days,  demised  the 
same  to  the  defendants  for  twenty-one  years,  at 
a  certain  rent,  by  a  deed  containing  a  covenant 
to  repair,  and  alleged  a  broach  of  that  covenant, 
by  means  whereof  all  the  estate  and  interest  of 
the  plaintiffs  and  A.  in  the  house  became  and 
were  forfeited;  and  the  same  reverted  to  B.,. 
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who  thereupon  availed  himself  of  the  forfeitorei 
and  brought  an  ejectment,  in  which  he  recoyered 
iudgment,  and  obtained  possession  of  the  house ; 
by  means  of  which  premises  the  plaintiffs,  since 
the  death  of  A.,  had  lost  th«  rents  coTcnanted 
to  be  paid  by  the  defendants.  The  plea  tra- 
versed the  alleged  breach  of  the  covenant  to  re- 
pair ;  on  which  issue  was  joined.  At  the  trial 
the  plaintiffs  claimed  damages  for  the  loss  of 
their  term,  and  for  the  amount  of  dilapidations 
in  the  house  demised  to  the  defendants.  It  ap- 
peared, by  the  particulars  delivered  in  the  eject- 
ment brought  bv  6.,  that  such  ejectment  was 
founded  upon  the  breach  of  certain  covenants 
contained  m  a  superior  lease  granted  by  B.  for 
ninety-nine  years ;  and  that  the  breaches  of 
covenant  relied  on  were  the  non-repair  of  various 
houses,  including  the  house  in  question,  which 
was  shewn  to  be  out  of  repair,  and  for  the 
breach  of  a  covenant  which  was  not  contained 
in  the  lease  to  the  defendants  : — Held,  first,  in- 
asmuch as  it  did  not  appear  that  B.  might  not 
have  recovered  possession  of  the  property  for  a 
breach  of  the  covenant  not  contained  in  the 
lease  to  the  defendants,  that  the  plaintiffs  were 
not  entitled  to  recover  the  value  of  their  term 
from  the  defendants.  Clow  v.  Brogden.,  2  Scott, 
N.  B.  302  ;  2  M.  &  G.  39. 

Held,  secondly,  that  they  were  entitled  to  re- 
cover the  amount  of  the  dilapidations  in  the  house 
in  question,  at  the  time  that  the  ejectment  was 
brought  for  the  forfeiture.    lb, 

A  plaintiff  declared  in  covenant,  reciting  that 
P.  had  leased  a  house  to  the  defendant,  and  the 
defendant  had  by  the  lease  covenanted  to  repair ; 
that  he  had  assigned  to  the  plaintiff,  with  a  cove- 
nant that  defendant  had  repaired  according  to  the 
terms  of  the  lease ;  breach,  non-repair,  idleging, 
by  way  of  aggravation,  that  plaintiff  had  as- 
signed to  C,  with  a  covenant  that  the  covenants 
in  the  lease  had  been  performed  ;  that  C.  had 
sued  plaintiff  for  the  non-performance  of  the 
covenants  in  the  lease,  whereoy  the  plaintiff  had 
to  pay  C.  120;.  to  settle  the  action,  besides  the  ex- 
penses of  defending  it.  On  motion  by  the  de- 
fendant for  a  new  trial,  on  the  ground  that  the 
plaintiff  was  not  liable  to  C,  except  for  his  oMrn 
acts,  and  therefore  could  not  chaige  the  defendant 
with  the  120/.,  the  court  refused  a  rule,  the  verdict 
being  general,  and  not  shewing  that  the  juiy  had 
allowed  damages  in  respect  of  C.'s  action,  and  it 
being  the  defendant's  duty  to  point  out  at  the  trial 
the  Umitation  contended  for.  The  court  also  re- 
fused to  increase  the  damages  by  11 9Z.,  which 
was  proved  to  have  been  expended  in  defending 
the  action  by  C,  since  the  damages  recovered  by 
0.  exceeded  the  sum  given  in  the  present  action, 
and  must  therefore  in  part  have  been  attributable 
to  the  plaintiff's  own  acts ;  so  that  the  costs  of 
defence  did  not  appear  to  be  the  necessary  conse- 
quence of  defendant's  breach  of  covenant.  Short 
V.  KaUowayy  11  A.  &  E.  28. 

In  an  action  during  the  continuance  of  the 
term  demised  for  damages  occasioned  by  the  non- 
repair of  premises,  pursuant  to  a  covenant  in 
ihe  lease  *'  to  keep  the  premises  in  good  and  suffi- 
cient repair,  and  at  the  expiration  or  other 
sooner  determination  of  the  term,  so  to  yield 
and  give  up  the  same,*'  the  judge  is  right  in  re- 
fusing to  direct  the  jury  to  find  only  nominal 
damages  for  the  plaintiff.  Bdl  v.  Haydtti,  9  Ir. 
C.  L.  R.  301. 

In  an  action  by  the  lessee  against  the  assignee 
ot  a  lease,  for  breach  of  a  covenant  in  the  deed 


of  assignment  to  keep  the  demised  premises  in 
repair : — Held,  that  the  lessee,  in  the  absence  of 
actual  loss  by  him  sustained,  could  recover  no 
more  than  nominal  chargai,  although  the  lessor 
had  commenced  an  action  against  him  for  breach 
of  the  covenant  contained  in  the  lease.  Beattie 
V.  Quirey,  10  Ir.  B.,  C.  L.  616. 

B.  and  P.,  the  owners  of  an  unexpired  term  of 
seventy-two  years  in  a  house  and  premises,  let 
them  to  G.  for  twenty-one  years,  under  the  usual 
covenants  to  pay  the  rent  and  to  keep  the  premises 
in  repair,  and  afterwards  they  assigned  the  rever- 
sion to  B.  G.  had  previously  assigned  the  residue 
of  his  term  of  twenty-one  years  to  the  plaintiff, 
with  the  usual  covenants.  The  plaintiff  after- 
wards assigned  the  term  to  the  defendant,  with 
similar  covenants  to  pay  the  rent  and  to  keep  the 
premises  in  repair,  and  with  a  covenant  that  the 
defendant  would  observe  and  fulfil  all  the  cove- 
nants of  the  former  lease,  and  that  he  would  save 
harmless  and  indemnify  the  plaintiff  from  all 
costs,  damages  and  expenses  which  might  be  in- 
curred by  reason  of  any  delay,  breach  or  default 
in  payment  or  performance  thereol  On  the  rent 
becoming  due  and  unpaid,  and  the  premises 
falling  out  of  repair,  B.  brought  an  action 
against  G.,  who  suffered  judgment  by  default. 
G.  afterwaids  brought  an  action  to  recover  the 
amount  so  paid  by  him  and  his  costs.  The  plain- 
tiff defended  the  action  unsuccessfully,  and  he 
became  liable  to  pay  to  G.  the  amount  of  the  judg- 
ment by  defaidt,  and  also  of  thecostsof  that  action. 
The  plaintiff  then  sued  the  defendant,  not  having 
paid  that  amount  to  G.,  and  judgment  not  having 
been  signed  in  the  action  against  him : — Held,. 
that  the  plaintiff  was  entitled  to  recover  frooL 
the  defendant  the  amount  of  the  rent  and  ze> 
pairs,  and  the  costs  of  the  action  in  which  G.  had 
suffered  judgment  by  default,  but  that  he  was 
not  entitied  to  the  costs  of  the  action  brought 
against  him  by  G.  Smith  v.  Hovoell,  6  Ex.  730  ; 
20  L.  J.,  Ex.  377. 

In  an  action,  brought  during  the  term,  for  a 
breach  of  covenant  to  repair,  if  the  evidence 
shews  that  the  premises  were  out  of  repdr 
before  action  the  lessor  is  entitled  to  nominal 
damages,  although  the  lessee  expended  money, 
after  action,  in  repairing  the  demised  premises. 
Morony  v.  Fergu9on,  8  Ir.  R.,  C.  L.  651. 

Ii^nry  to  Reversion.^ — On  breach  by  a 

lessee  of  a  covenant  to  repair,  the  measoie  of 
damages  is  the  injury  to  the  marketable  value  of 
the  reversion.  MilU  v.  Etut  London  Union 
iOuardiaru),  8  L.  R.,  C.  P.  79  ;  42  L.  J.,  C.  P. 
46  ;  27  L.  T.  667  ;  21  W.  R.  142. 

The  lessees  of  premises  underlet  them  by  a 
lease,  in  which  there  was  the  usual  general  cove- 
nant by  the  lessees  to  repair.  The  under-lessee 
having  neglected  to  repair  according  to  his  cove- 
nant, the  lessees  entered  and  did  the  repairs 
theniselves  in  order  to  save  a  forfeiture  of  their 
own  lease,  with  which  they  had  been  threatened 
by  their  landlord,  and  then  and  during  the  con- 
tinuance of  the  lease  to  their  under-tenant,  the 
term  of  which  had  not  expired,  sued  him  for 
breach  of  such  covenant  to  repair : — Held,  that 
they  could  only  recover  nominal  damages,  since 
by  having  done  the  necessaiy  repairs,  they  had 
at  the  time  the  action  was  brought  sustained  no 
injury  to  the  reversion.  Williitms  v.  Williams^  9 
L,  R.,  C.  P.  669  ;  43  L.  J.,  C.  P.  382 ;  30  L.  T. 
638  ;  22  W.  R.  706. 

In  an  action  for  breach  of  covenant  to  keep  in 
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Tepair,  brought  by  the  lessor  or  his  assignee 
during  the  pendency  of  the  term,  the  damages 
may,  but  need  not  necessarily,  be  the  present 
value  of  a  sum  equal  to  the  cost  of  repair,  that 
sum  being  payable  at  the  end  of  the  term  ;  or  the 
damages  may,  but  need  not  necessarily,  be  the 
injuiy  caused  by  the  want  of  repair  to  the  sale- 
able  value  of  the  reversion  ;  and,  save  in  very 
extreme  cases,  it  is  the  province  of  the  jury  to 
decide  which  of  these  modes  is,  in  the  particular 
case,  the  appropriate  one.  Metge  v.  Kavaruigh, 
11  Ir.  R.,  C.  L.  431. 


When  SnbitaBtial.]  —  The  defendant, 


under-lessee,  who  had  covenanted  with  the 
plaintiff,  his  lessor,  to  keep,  and  at  the  expi- 
ration or  sooner  determination  of  the  term,  to 
leave  and  deliver  up  the  premises  in  repair, 
lUlowed  them  to  become  out  of  repair.  While 
they  remained  in  this  condition,  the  plaintiff 
having  committed  a  for£eituro  by  non-payment 
of  rent,  the  superior  limdlord  brought  ejectment, 
and  evicted  the  plaintiff  and  defendant : — Held, 
that  the  plaintiff  was  entitled  to  recover  against 
the  defendant  substantial  damages  for  the  non- 
repair of  the  premises.  Davies  v.  Underwood, 
2  H.  &  N.  570  ;  27  L.  J.,  Ex.  118  ;  3  Jur.,  N.  S. 
1223. 

A  defendant  held  premises  under  a  lease,  with 
a  covenant  to  keep  and  yield  them  up  in  repair. 
At  the  expiration  of  the  lease,  at  Christmas, 
1863,  the  premises  were  dilapidated  to  an 
amount  fixed  by  the  jury  at  227.  The  plaintiff 
(the  reversioner)  had  bcdEore  this  time  made  a 
verbal  agreement  with  a  third  person  to  grant 
him  a  lease  for  a  long  term,  and  he  at  once  pro- 
ceeded to  pull  down  the  premises  :-^Held,  that 
the  plaintiff  was,  notwithstanding,  entitled  to 
recover  substantial  damages.  Rawlings  v. 
Morgan.  18  C.  B.,  N.  S.  776 ;  34  L.  J.,  C.  P. 
185 ;  11  Jur.,  N.  S.  564 ;  12  L.  T.  348  ;  13 
W.  R.  746. 

In  an  action  by  a  lessee  against  an  assignee 
for  damages  sustioned  by  the  former,  in  conse- 
quence of  the  neglect  of  the  latter,  while  he 
continued  assignee,  to  repair  the  premises,  pur- 
suant to  a  covenant  in  the  lease,  it  appeared 
that  in  Jane,  1843,  the  plaintiff  assigned  the 
lease  to  the*  defendant ;  in  October,  1851,  the  de- 
fendant assigned  the  lease  to  T.  ;  and  in  June, 
1852,  T.  assigned  to  H.,  who  in  August,  1852, 
surrendered  it  to  the  ground  landloid.  It  was 
proved  that  in  July,  1852,  the  premises  were 
dilapidated,  but  there  was  no  evidence  of  their 
state  at  any  prior  time : — Held,  that  the  plaintiff 
was  entitled  to  recover  substantial  damages,  and 
not  nominal  damages  only.  Smith  v.  Peat,  2 
C.  L.  R.  424  ;  9  Ex.  161  ;  23  L.  J.,  Ex.  84;  S.  P., 
MapUton  v.  Raiolingg,  3  0.  L.  R.  237. 

PremiMS  Deftroyed  by  Tire.] — ^The  plain- 
tiff being  assignee  of  a  lease  which  contained  a 
covenant  to  repair,  underlet  the  premises  to  the 
defendant,  upon  the  terms  that  he  should  '*  main- 
tain them  in  as  good  a  state  as  they  would  be 
when  repaired  by  him."  Shortly  after  the  defen- 
dant took  possession,  the  premises,  which  were 
old  and  dilapidated,  were  destroyed  by  fire.  The 
jury  found  that  the  cost  of  rebuilding  them 
would  be  1,635^.,  but  that  they  would  be  more 
valuable  by  600Z. : — Held,  that  the  defendant 
was  only  bound  to  put  the  premises  in  the  same 
state  they  would  have  been  in  if  he  had  repaired 
them  before  the  fire,  and  consequently  he  was 


liable  to  pay,  as  damages,  1,035/.  only.     Yatet 
V.  Dumter,  11  Ex.  16  ;  24  L.  J.,  Ex.  227. 


Action  eommenoed  before  Expiration  of 


Term.] — ^Where  a  tenant  for  years  agrees  to  keep 
the  premises  in  repair  during  the  tenancy,  and 
before  the  expiration  of  the  term  an  action  is 
brought  against  him  for  breach  of  this  agree- 
ment, the  plaintiff  is  entitled  to  recover  nominal 
damages  only.  Marriott  v.  Cotton,  2  C.  &  E. 
553. 


Bights  of  Lessee  against  Under-Lesiee  in 


Abienoo  of  Covenant.] — Premises  were  demised 
to  the  plaintiff  and  others  for  a  term  of  yeais, 
commencing  from  Mareh,  1829,  and  with  cove- 
nants by  him  to  repair  and  to  insure  in  the  Pro- 
tector Fire  Insurance  Office,  or  in  such  other 
respectable  fire  insurance  office  in  London 
or  Westminster,  as  he  and  the  other  lesseas 
should  think  fit.  The  demise  then  contained  a 
proviso  for  re-entry  in  case  of  breach  of  cove- 
nants. By  a  lease  ;of  the  30th  April,  1835,  the 
plaintiff  underleased  the  premises  to  the  defen- 
dant for  a  term  short  of  the  original  term,  and 
with  covenants  to  repair  and  insure  precisely  the 
same  as  those  in  the  original  lease,  except  that 
the  covenant  to  insure  was  in  the  Ptotector  Fire 
Insurance  Office,  or  in  such  other  respectable  fire 
insurance  office,  in  London  or  Westminster,  as 
the  defendant  should  think  fit.  The  defendant 
had  notice  of  the  lease  to  the  plaintiff  and  of  its 
contents.  The  covenants  to  repair  and  insure 
having  been  broken,  the  plaintiff  was  ejected  by 
the  superior  landlord : — Held,  that  the  plaintiff 
was  not  entitled  to  recover  against  the  defen- 
dant, as  damages  for  breach  of  covenant,  the 
value  of  the  reversionary  interest  in  the  term 
which  he  had  so  lost,  there  being  no  covenant  by 
the  defendant  to  indemnify.  Logan  v.  Hall,  4 
C.  B.  598 ;  16  L.  J.,  C.  P.  252  ;  11  Jur.  804. 

When  Amount  awarded  by  Jnry  contrary  to 
Bridenoe.] — Upon  the  execution  of  a  writ  of 
inquiry  in  an  action  for  dilapidations,  two  sur- 
veyors were  called  on  each  side,  those  oadledfor 
the  plaintiff  estimated  the  dilapidations,  the  one 
at  1192.  the  other  at  1242. ;  those  called  for  the 
defendant  estimated  them,  the  one  at  63Z.  159. 
the  other  at  682.,  the  jury  returned  a  verdict 
for  362.  lOf.  The  court  oraered  that  the  inqui- 
sition be  set  aside  without  costs,  unless  the  defen- 
dant would  consent  to  the  verdict  being  entered 
for  632.  15*.  Weeding  v.  Maion,  2  C.  B.,  N.  S. 
382. 

Sridenoa.]— Upon  an  appeal  from  the  de- 
cision of  a  county  court  in  an  action  for  dilapi- 
dations, evidence  was  given  that  the  judge  told 
the  jury  that  it  was  not  like  an  action  for  goods 
sold  and  delivered,  and  that  plaintiff  might  rest 
upon  general  evidence  in  support  of  his  parti- 
culars of  demand,  without  proving  every  item 
especially,  as  the  jury  had  viewed  the  premises 
with  the  particulars  in  their  hands,  and  would 
therefore  be  able  to  judge  if  the  plaintiff  had 
made  out  his  case.  The  court  directed  a  new 
trial.    Smith  v.  Douglas,  16  C.  B.  31. 

h.  Other  Xatters. 

Obligation  to  me  Promises  in  Tenantlike 
Xanner.] — There  is  no  implied  contract  to  use 
demTsed  premises  in  a  tenantlike  manner  where 
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the  tenant  has  expressly  contracted  to  repair. 
Standen  y.  ClirUtmas  10  Q.  B.  135  ;  16  L.  J., 
Q.  B.  268;  llJnr.694. 

A.  agreed  to  let,  and  B.  to  take,  a  house  at  a 
yearly  rent  payable  quarterly,  and  at  the  end  of 
the  agreement  was  the  following  stipulation : 
^'  A.  agrees  to  take  the  fixtures  at  the  expiration 
of  B.*8  tenancy,  and  to  allow  the  price  at  which 
they  may  be  valued,  provided  they  are  in  as  good 
condition  then  as  they  are  now,  and  B.  agrees  to 
leave  the  premises  in  the  same  state  as  they  now 
are."  Though  not  stated  in  the  agreement,  the 
house  was  at  the  time  of  the  agreement  in  the 
occupation  of  C.  as  tenant  to  A.,  who  afterwards 
quitted  : — Held,  that,  notwithstanding  the  exist- 
ence of  express  terms  of  agreement,  an  implied 
contract  arose  on  the  paxt  of  B.  to  use  the 
premises  in  a  tenantlike  manner,  and  that  the 
agreement  was  properly  described  as  an  agree- 
ment to  leave  the  premises,  at  the  expiration  of 
the  tenancy,  in  the  same  state  as  they  were  in  at 
the  commencement  of  the  tenancy,  and  not  at 
the  date  of  the  agreement.  White  v.  Nicholson, 
4  Scott,  N.  R.  707  ;  4  M.  &  G.  95. 

Bight  of  Landlord  to  Enter  to  Repair.  ]— A 

landlord  has  no  right  to  enter  his  tenant's 
premises  to  repair  them,  without  there  was  some 
stipulation  at  the  time  of  the  letting  to  that 
effect.    Barker  v.  Barher,  8  C.  &  P.  557. 

A  covenant  for  a  landlord  to  be  allowed  to 
come  into  a  house  to  see  the  state  of  its  repair  at 
*' convenient  times,**  is  not  broken  by  bis  not 
being  allowed  to  go  into  some  of  the  rooms,  if 
he  has  given  no  notice  of  his  coming.  Doe  d. 
Wetherell  v.  Bird,  6  C.  &  P.  195. 

A  lessor  who,  in  the  absence  of  express  power 
in  the  lease,  enters  upon  the  demised  premises  to 
repair  them  on  breach  of  the  lessee  s  covenant 
to  repair,  even  though  under  a  superior  lease  the 
lessor  is  liable  to  forfeiture  for  non-repair,  and, 
though  he  enters  by  leave  of  weekly  sub-tenants, 
commits  a  trespass  which  will  be  restrained  by 
injunction.  Stoclter  v.  Planet  Building  Society, 
27  W.  R.  877— C.  A. 

In  a  lease  of  a  newly-constructed  grain  ware- 
house there  was  a  covenant  by  the  lessor  that  he 
would  during  the  term  *'keep  the  main  walls 
and  main  timbers  of  the  warehouse  in  good 
repair  and  condition  : " — Held,  that  the  covenant 
implied  a  licence  by  the  tenant  to  the  landlord 
to  enter  upon  the  premises  for  a  reasonable  time 
for  the  purpose  of  executing  the  necessaiy  re- 
j^airs.  Saner  v.  Bilton,  7  Ch.  D.  815  ;  47  L.  J., 
Ch.  D.  267  ;  38  L.  T.  281  ;  26  W.  R.  394. 

Estate  Liable  for  Repairs.  J — By  an  agreement 
under  seal,  £.  covenanted  with  B.,  his  executors 
;ind  administrators,  that  he  would  at  any  time 
thereafter,  at  the  request  of  B.,  his  executors, 
r.dminlstrators,  or  assigns,  execute  a  demise  of 
certain  freeholds  for  the  term  of  twenty-one 
years,  at  the  yearly  rent  of  180/.,  which  lease 
should  contain  a  covenant  to  keep  the  premises 
ill  good  and  substantial  repair,  and  all  other 
usual  covenants ;  and  B.  for  himself,  his  execu- 
tors, or  administrators,  covenanted  with  £., 
whenever  thereto  requested  by  E.,  to  accept 
such  lease,  and  execute  a  counterpart.  Under 
t  his  agreement  B.  entered  and  paid  rent  until  his 
death  (which  took  place  before  the  1st  of  January, 
1870),  and  after  his  death  his  widow  and  legal 
personal  representative  entered  and  paid  rent, 
i^o  lease  was  ever  executed,  and  no  such  request 


as  above  mentioned  was  ever  made  by  eiUier 
party.  Since  his  death  rent  had  accrued  due, 
and  a  sum  was  required  for  repairs  : — Held,  that 
the  liability  under  the  deed  was  from  the  first, 
and  still  was,  a  specialty ;  hence  that  a  claim  by 
E.  for  the  simis  due  for  arrears  of  rent  and  di- 
lapidations under  the  covenants  agreed  .to  be 
entered  into  by  B.  were  debts  by  specialty 
against  his  estate.  Kidd  v.  Boone,  12  L.  R.,  £q. 
89  ;  40  L.  J.,  Ch.  531 ;  24  L.  T.  356. 

Landlord  not  Liable  for  Damage  for  neg^lecting 
to  Repair.] — A  landlord  let  premises  to  a  tenant 
under  a  lease  by  which  the  latter  covenanted  to 
keep  them  in  repair.  Attached  to  the  house  was 
a  coal  cellar  under  the  footway,  with  an  aperture 
covered  by  an  iron  plate  which  was  at  the  time 
of  the  demise  out  of  repair  and  dangerous.  A 
passer-by  in  consequence  fell  into  the  aperture 
and  was  injured : — Held,  that,  the  obligation  to 
repair  being  by  the  lease  cast  upon  the  tenant, 
the  landlord  was  not  liable  for  this  accident. 
Pretty  v.  BieJtmore,  8  L.  R.,  C.  P.  401 ;  28  L.  T. 
704 ;  21  W.  R.  733. 

Held,  also,  that  the  provision  in  the  Metropolis 
Local  Management  Act,  1855  (18  &  19  Vict 
c.  120),  8. 102,  makes  no  difference  in  this  respect. 
lb, 

Assetv  of  BeTisee  Liable.]— In  1832,  an  equity 
able  .tenant  for  life  made  a  lease  containing  a 
covenant  to  keep  the  demised  premiises  in  repair, 
and,  upon  the  determination  of  the  lease  by  the 
death  of  the  lessor,  the  lessee  and  his  devisee 
continued  in  possession,  and  paid  rent  to  the 
remainderman,  without  any  fresh  express  agree- 
ment. In  1855,  the  remainderman  assigned  the 
reversion  to  a  purchaser,  who,  in  the  following 
year,  demised  the  premises  to  the  remainderman 
for  a  term  still  unexpired.  The  premises  were 
burnt  in  1859,  and  no  change  of  tenancy  had 
taken  place  up  to  the  death  of  the  devisee  in 
1871  : — Held,  first,  that  the  assets  of  the  devisee 
were  liable,  under  the  covenant,  to  the  expense 
of  rebuilding  the  premises.  Morrogh  t.  AUeyne^ 
7  Ir.  R.,  Eq.  487. 

Held,  secondly,  that  the  title  of  the  remainder- 
man being  merely  equitable,  eould  not  be  relied 
on  as  a  bar  to  his  claim.    lb. 

Held,  thirdly,  that  the  Statute  of  Limitations 
did  not  apply.    lb. 


4.  Fob  Quiet  Enjothbkt  ajstd  Title. 
a.  The  Oovenant. 

To  what  extending.] — A  covenant  for  quiet 
enjoyment  generally  only  extends  to  a  disturb- 
ance under  a  lawful  title.    Anon,,  Lofft,  460. 

A.  demised  by  lease  to  B.,  who  assigned  his 
interest  to  C,  and  C.  to  D. ;  B.  covenanted  for 
quiet  enjoyment  with  C.  and  his  assigns : — Held, 
that  D.  might  maintain  an  action  against  B.,  on 
being  ejected  by  A.  for  a  forfeiture  made  by  B. 
before  the  assignment  to  C.  Campbell  v.  Lewis 
(in  error),  3  B.  &  A.  392. 

An  action  on  the  covenant  for  quiet  enjoyment 
may  be  maintained  for  the  disturbance  of  a 
way  of  necessity.  Morris  v.  Edgington,  3  Taunt. 
24. 

A  lessee  covenanted  that  the  plaintiff,  paying 
rent,  should  have  quiet  enjoyment  of  a  term 
upon  an  underlease  to  commence  in  1836  :  the 
lessee  having  afterwards  forfeited  his  own  tenn. 


1585 


LANDLOED    AND    TENANT— Cooenaiite. 


1586 


by  non-payment  of  rent  to  the  superior  landlord, 
the  plaintiff  could  not  come  into  possession  of 
the  term  to  commence  in  1836  ; — Held,  that  the 
plaintiff  could  not  sue  on  the  covenant  for  quiet 
enjoyment ;  at  all  events  not  before  1836.  Ire- 
land V.  Bircham,  2  Bing.  N.  C.  90;  2  Scott, 
207. 

Covenants  for  title  and  quiet  enjoyment  do 
not  extend  to  protect  a  purchaser  against  defects 
of  title,  which  the  recitals  in  his  own  purchase 
deed  are  sufficient  to  disclose.  Hunt  v.  White, 
37  L.  J.,  Ch.  326  ;  16  W.  R.  478. 

By  deed  the  defendant  demised  to  the  plaintiff 
a  coal-mine  for  a  term  of  years,  with  liberty  to 
dig  and  sink  pits  for  obtaining  the  coal ;  and 
the  defendant  covenanted  with  the  plaintiffs 
that  they  might  peaceably  and  quietly  have, 
hold,  occupy,  possess,  and  enjoy  the  mine  during 
the  term,  without  any  molestation,  interruption, 
or  disturbance  whatever  of,  from,  or  bv  the  de- 
fendant. After  the  making  of  the  deed,  the 
defendant  excavated  a  quarry  of  ironstone,  lyiug 
Under  some  of  the  closes  under  which  the  de- 
mised mine  was  situate,  but  above  that  mine  ; 
and  made  holes  from  the  strata  of  ironstone 
into  the  demised  mine,  and  thereby  caused  quan- 
tities of  water  to  percolate  into  the  demised 
mine  ;  and  the  defendant  also,  by  excavating 
the  quarry,  caused  parts  of  the  roof  of  the  de- 
mised mine  to  fall  in,  and  by  reason  of  the  pre- 
mises the  demised  mine  became  flooded,  and  the 
working  of  the  coal  was  rendered  impracticable : 
— Held,  that  though  the  defendant  had  a  right  to 
excavate  the  quarry,  yet  as  the  excavation  had 
.  caused  an  interruption  of  the  plaintiff's  occupa- 
tion of  the  demised  mine,  the  defendant  was 
liable  for  a  breach  of  his  contract  for  quiet 
enjoyment.  Shaw  v.  Stewton,  2  H.  &  N.  858  ; 
27  L.  J.,  Ex.  253. 

Where  Implied.  ] — There  is  an  implied  covenant 
for  quiet  enjoyment  under  the  words  "  granted 
and  demised."  IggtUden  v.  May,  9  Yes.  330 ;  7 
East,  237  ;  3  Smith,  269 ;  2  N.  R.  449. 

Under  a  parol  demise  the  law  will  imply  an 
agreement  for  quiet  enjoyment,  but  not  for  good 
title.  JBandy  v.  Ckirtiorightj  8  Ex.  913  ;  22  L.  J., 
Ex.  285. 

In  a  conveyance  in  fee  of  land  to  the  defen- 
dant, he  covenanted  with  the  grantor  not  to 
permit  any  part  of  the  premises  to  be  used 
for  selling  beer.  The  aefendant  afterwards 
granted  a  lease  of  part  of  the  land,  with  cove- 
nants by  the  lessee  not  to  carry  on  certain  trades, 
but  not  mentioning  that  of  a  •seller  of  beer,  and 
with  a  covenant  by  the  lessor  for  quiet  enjoy- 
ment. The  term  was  assigned  to  the  plaintiff, 
who  having  no  notice  of  the  defendant's  restric- 
tive covenant  used  the  premises  as  a  beershop, 
and  being  restrained  by  injunction -in  chancery, 
at  the  suit  of  the  vendor  of  the  fee,  sued  the 
defendant  for  breach  of  the  express  covenant,  for 
quiet  enjoyment,  and  also  for  breach  of  a  cove- 
nant for  titie  alleged  to  be  implied  from  the 
terms  of  the  lease  : — Held,  that  the  covenant  for 
quiet  enjoyment  excluded  any  implication  of 
such  an  implied  covenant,  and  that  there  had 
been  no  breach  of  the  former  covenant,  as  it  did 
not  guarantee  to  the  tenant  that  he  might  law- 
fully use  the  land  for  any  purpose  not  included 
in  the  restrictions  in  the  lease.  Dennett  v. 
AthertoUy  7  L.  R.,  Q.  B.  316  ;  41  L.  J.,  Q.  B.  165  ; 
20  W.  R.  442— Ex.  Ch. 

In  a  contract  for  a  demise  of  land,  a  promise 


of  quiet  enjoyment  during  the  term  is  implied 
by  law.  Hail  v.  City  of  JUmdon  Brewery  Com' 
pany,  2  B.  &  S.  737  ;  31  L.  J.,  Q.  B.  267  ;  9  Jur., 
N.  S.  18. 

In  1841,  B.  agreed  to  let  to  A.  for  eight  years 
and  a  quarter  premises,  "subject  to  the  same 
conditions  as  were  mentioned  in  the  memoran- 
dum under  which  B.  held  of  C. ;"  and  that  "  if 
C.  was  willing  to  accept  A.  as  tenant  instead  of 
B.,  A.  was  willing  to  take  the  remainder  of  the 
lease  or  memorandum  from  C,  and  become  his 
tenant."  C.  was  tenant  to  D.,  and  C.'s  term 
expiring  at  Christmas,  1844,  D.  brought  eject- 
ment and  turned  A.  out  on  the  7th  of  February, 
1845.  In  an  action  by  A.  against  B.  for  this 
eviction,  the  declaration,  after  setting  out  the 
agreement,  alleged  that  B.  promised  A.  that  he 
should  and  might  "quietly  use,  occupy  and  enjoy 
the  premises  for  the  term  for  which  B.  had  so 
agreed  to  let  them  :" — Held,  that  no  such  promise 
could  be  implied  from  the  contract  set  out,  the  con- 
tract being  subject  to  conditions,  the  nature  of 
which  were  not  disclosed.  Messent  v.  Reynoldtt, 
3  C.  B.  194  ;  15  L.  J.,  C.  P.  226  ;  10  Jur.  550. 

A  tenant  for  life,  with  remainder  over  by  in- 
denture demised  to  the  lessee,  his  executors,  &c., 
for  the  term  of  fifteen  years,  without  any  express 
covenant  for  quiet  enjoyment.  The  lessee  was 
evicted  by  the  remainderman,  after  the  death  of 
the  tenant  for  life,  but  before  the  expiration  of 
the  fifteen  years  : — Held,  that  the  lessee  could 
not  maintain  an  action  of  covenant  against  the 
executor  of  the  tenant  for  life  in  respect  of  such 
eviction.  Adanu  v.  Oibfiey,  4  M.  &  P.  491  ;  6 
Bing.  656. 

Qualifying  Implied  Coyenant.] — ^The  whole 
covenant  implied  in  the  word  "-demised"  is 
qualified  and  restrained  by  an  express  covenant 
for  quiet  enjoyment.  Line  v.  Stephenson,  6  Scott, 
447  ;  4  Bing.  N.  C.  678  ;  S.  C,  {in  error),  5  Bing. 
N.  C.  183  ;  7  Scott,  69  ;  1  Am.  386. 

No  absolute  covenant  for  title  can  be  implied 
from  words  of  grant,  where  ^here  is  an  express 
qualified  title  on  the  face  of  the  deed.  Stannard 
V.  Forbes,  6  A.  &  E.  572  ;  1  N.  &  P.  833  ;  W.,  W. 
&  D.  321. 

Qualified.] — Releasors  covenanted  that  for  and 
notwithstanding  any  act,  jcc.,  by  them,  or  any 
or  either  of  them  done  to  the  contrary,  they  had 
good  title  to  convey  lands  in  fee ;  and  also  that 
they  or  some  or  one  of  them,  for  and  notwith- 
standing any  such  matter  or  thing  as  aforesaid, 
had  good  right  and  full  power  to  grant ;  and 
likewise  that  the  releasee  should  peaceably  and 
quietly  enter,  hold,  and  enjoy  the  premises 
granted,  without  the  lawful  let  or  disturbance 
of  the  releasors  or  their  heirs  or  assigns,  or  for  or 
by  any  other  person  or  persons  whomsoever ; 
and  that  the  releasee  should  be  kept  harmless 
and  indemnified  by  the  releasors  and  their  heirs, 
against  all  other  titles,  charges,  &c.,  save  and 
except  the  chief  rent  issuing  and  payable  out  of 
the  premises  to  the  lord  of  the  fee  : — Held,  that 
the  generality  of  the  covenant  for  quiet  enjoy- 
ment against  the  releasors  and  their  heirs,  and 
any  other  person  or  persons  whomsoever,  was 
not  restrained  by  the  qualified  covenants  for 
good  title  and  right  to  convey  for  and  notwith- 
standing any  act  done  by  the  releasors  to  the 
contrary.    Howell  v.  Richards,  11  East,  633. 

So,  where  the  assignor  covenanted  that  for  and 
notwithstanding  any  act  or  thing  by  him  done, 
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possession  to  L.,  and  the  plaintiffs  agreed  to  pay 
S.  200Z.,  and  to  deliver  up  the  lease  to  a  third 
person  in  trust  for  L. ;  but  to  be  produced  for 
the  purpose  of  supporting  any  claims  against  Y. 
relating  to  the  premises,  and  that  when  such 
claims  should  have  been  satisfied,  the  plaintiffs 
would  concur  in  surrendering  their  estate  or 
interest  in  the  lease,  and  that  in  pursuance  of 
the  agreement,  possession  was  delivered  to  L., 
and  that  thereby  Y.  had  been  prevented  from 
performing  his  covenant : — Held,  that  the  plea 
was  bad,  inasmuch  as  the  agreement  and  the 
deliveiy  of  possession  to  L.  did  not  operate  as  a 
surrender  of  all  the  plaintiff's  interest,  and  was 
not  so  intended  to  operate  ;  and  the  defendant 
not  being  a  party  to  the  agreement  might,  at  the 
expiration  of  the  underlease  to  T.,  have  entered 
for  the  residue  of  the  term  granted  to  him  and 
8.,  and  performed  his  covenant  to  repair. 
Badeley  v.  Vigurs,  4  El.  &  Bl.  71  ;  2  C.  L.  R, 
1627  ;  23  L.  J.,  Q.  B.  377  ;  1  Jur.,  N.  S.  159. 

On  a  covenant  by  a  lessee,  not  naming  assigns, 
to  repair  and  yield  up  in  repair  all  buildings  and 
erections,  an  assignee  is  liable  in  respect  of  the 
non-repair  of  buildings  erected  during  the  term. 
Mimhull  V.  Oa}i€i,2  H.  &  N.  793 ;  27  L.  J.,  Ex. 
194  ;  4  Jur.,  N.  S.  170. 

A  covenant  to  yield  up  in  repair  at  the  end 
of  a  term  runs  with  the  land,  and  binds  an 
assignee,  though  not  named,  ifartyn  v.  Cltte, 
18  Q.  B.  661 ;  22  L.  J.,  Q.  B.  147. 

vi.  Performance  and  Satisfaction  of  Covenant, 

What  Suffioient.] — ^A  general  covenant  to  re- 
pair  is  satisfied  by  the  lessee  keeping  the  pre- 
mises in  subetantiid  repair :  a  literal  performance 
of  the  contract  is  not  to  be  required.  Harris  v. 
Jones,  1  M.  &  Rob.  173. 

A  lessee  covenanted  to  preserve  and  keep,  and 
at  the  end  of  the  term  leave  the  demised  pre- 
mises in  good  and  tenantable  repair : — Held,  that 
this  covenant  would  be  satisfied  by  leaving  the 
premises  in  such  a  state  as,  regard  being  had  to 
the  age  of  the  building  at  the  time  of  the  demise, 
might  be  considered  tenantable.  Stanley  v. 
Tawgoody  3  Bcott,  313 ;  3  Bing.  N.  0. 4 ;  2  Hodges, 
182. 

The  lessee  during  the  term  erected  a  lean-to, 
with  a  roof  so  ill  constructed  that  it  did  not 
exclude  the  weather,  and  so  left  it  at  the  end  of 
the  term : — Held,  that  it  was  a  breach  of  his 
covenant  to  repair,    lb, 

A  lessee  covenanted,  within  the  two  first  years 
of  the  term,  to  put  premises  in  good  and  sufficient 
repair,  and  at  all  times  during  the  term  to  repair, 
pave,  scour,  cleanse,  empty,  and  keep  the  mes- 
suages, ground,  and  other  the  premises,  when, 
where,  and  as  often  as  need  should  require ;  and 
within  the  first  fifty  years  of  the  term  to  take 
down  four  messuages,  as  occasion  might  require, 
and  in  the  place  thereof  erect  upon  the  pre- 
mises four  other  good  and  substantial  brick 
messuages : — Held,  that,  if  within  the  fifty  years 
the  houses  should  be  so  repaired  as  to  make 
them  completely,  and  substantiidly  as  good  as 
new  houses,  the  covenant  would  be  satisfied 
without  taking  down  the  old  houses.  Etelyn  v. 
Baddishy  7  Taunt  411. 

Under  a  covenant  by  a  farm  tenant  **  well  and 
substantially  to  repair,  and  keep  in  good  sub- 
stantial repair,  and  so  well  and  substantially  re- 
paired "  to  yield  up  at  the  end  of  the  term,  the 
tenant  is  bound  to  give  up  the  premises  in  as 


good  a  state  of  repair  as  when  he  took  possession, 
and  they  must  be  inferred  to  have  been  then 
in  a  tenantable  state.  Brown  v.  Drumper^  26 
Beav.  11. 

When  Premiies  old.] — Where  a  veiy  old  house 
is  demised,  with  the  usual  covenants  to  repair,  it 
is  not  meant  that  the  house  should  be  restored 
in  an  improved  state,  or  that  the  consequences 
of  the  elements  should  be .  averted ;  but  the 
tenant  has  the  duty  of  keeping  the  house  in  the 
state  in  which  it  was  at  the  time  of  the  demise, 
by  the  timely  expenditure  of  money  and  care. 
Gvtteridge  v.  Munyard,  7  C.  &  P.  129  ;  1  M.  A: 
Rob.  334. 

A.  on  becoming  tenant  to  B.  of  a  farm  and  out- 
buildings, agreed  to  keep  the  same,  and  at  the 
expiration  of  the  tenancy  to  deliver  up  the  same, 
in  good  repair,  order  and  condition.  Breach, 
that  he  did  not  deliver  up  the  same  in  good 
repair,  order  and  condition  : — ^Held,  that,  on  this 
contract  to  keep  the  premises  in  good  repair,  the 
tenant  was  bound  to  put  them  in  that  condition, 
and  that  the  tenant  was  not  justified  in  keeping 
them  in  bad  repair  because  he  found  them  in 
that  condition;  but  the  extent  of  that  repair 
was  to  be  measured  by  their  age  and  class. 
Payne  v.  Haine,  16  M.  &  W.  541 ;  16  L.  J.,  Ex. 
130. 

On  a  covenant,  as  often  as  necessary  well  and 
sufficiently  to  repair,  uphold,  sustain,  paint,  glaze, 
cleanse,  and  scour,  and  keep  and  leave  the  pre- 
mises in  such  repair,  reasonable  wear  and  tear 
^excepted,  the  tenant,  if  he  has  repaired  within  a 
reasonable  time  before  leaving,  is  only  bound,  in 
addition  to  the  repair  of  actual  dilapidations,  to 
clean  the  old  paint,  &c.,  and  not  to  repaint,  &c. 
Scales  V.  Zawreneey  2  F.  &  F.  289. 

In  an  action  on  a  covenant  to  keep  premisea 
in  repair  during  the  tenancy,  the  jury  may  take 
into  consideration  the  state  of  repairs  at  the 
commencement  of  the  demise,  in  oider  to  assesa 
the  damages  for  which  the  defendant  is  liable. 
Burdett  v.  WUherSy  2  N.  &  P.  122 ;  7  A.  &  E. 
136  ;  W.,  W.  &  D.  444  ;  1  Jur.  514. 

8o  it  is  competent  to  the  defendant  to  shew 
the  general  state  and  condition  of  the  premises 
at  the  time  of  the  demise,  but  not  to  go  into 
matters  of  detail.  Young  v.  MantZy  6  Scott, 
277  ;  1  Am.  198  ;  S.  C.y  nom.  Ma/niz  v.  Goring y 
4  Bing.  N.  C.  451. 

Where  Tenant's  Agent  hae  "  improperly '^ 
Repaired.] — A  breach  of  covenant  to  repair  is 
not  excused,  because  the  covenantor  has  bon& 
fide  employed  persons  to  repair.  If  the  cove* 
nantor's  agent  has,  in  fact,  not  repaired,  the 
breach  is  not  such  as  equity  will  relieve  against. 
Nokes  V.  Gihhony  3  Drew.  681 ;  26  L.  J.,  Gh. 
433  ;  3  Jur.,  N.  S.  726. 

A  breach  of  a  covenant  to  make  a  roadway  in 
front  of  a  particular  house  is  not  to  be  relieved 
against  in  equity,  because  i£  made  before  the 
roadway  in  front  of  adjacent  houses  was  made,  it 
would  be  continually  cut  up  ttnd  useless.    Ih, 

vii.  When  Bight  of  Action  accrues. 

Commission  of  Breaeh — Before  Expiration  of 
Term.] — Upon  a  covenant  to  repair  and  keep  in 
repair  during  the  continuance  of  a  term,  an 
action  may  be  maintained  for  breaches  com- 
mitted before  the  time  has  expired.  Zusemore 
V.  Bohsony  1  B.  &:  A.  584. 
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Before  Bxeeution  of  leaae.]— In  an  action 

for  a  breach  of  a  covenant  for  repair  in  a 
lease,  a  tenant  is  not  liable  for  acts  done  before 
the  time  of  the  execution  of  the  lease,  although 
the  habendum  of  the  lease  states  the  premises  to 
be  held  from  a  day  prior  to  its  execution.  Shaw 
V.  Kay,  1  Bx.  412 ;  17  L.  J.,  Ex.  17. 

Votleo  Senred  by  wrong  PerBon.]— A  covenant 
by  an  under-lessee  to  repair  after  notice  is  not 
broken  by  a  non-compliance  with  a  notice  to 
repair  served  upon  the  premises  by  the  superior 
landlord  as  such  landlora.  WUliams  v.  Wiuiams, 
9  L.  R.,  C.  P.  669  ;  43  L.  J.,  C.  P.  382  ;  30  L.  T. 
638  ;  32  W.  R.  716. 

viii.  Partiss  entitled  to  Sue. 

Lessor.  J — Where  a  lease  of  an  undivided  third 
part  of  mmes  contained  a  recital  of  an  agreement 
by  the  lessee  with  the  lessor  and  the  owners  of 
the  other  two-thirds,  for  pulling  down  an  old 
smelting  mill,  and  building  another  of  larger 
dimensions  upon  a  waste  near  the  mines,  and 
also  a  covenant  to  keep  such  new  mill  in  repair, 
and  so  leave  it  at  the  expiration  of  the  term,  but 
did  not  contain  a  covenant  to  build  it : — Held, 
that  such  a  covenant  was  to  be  implied ;  and  that 
the  lessor  of  the  one-third  might  sue  upon  it  In 
respect  of  his  interest.  Sampson  v.  Easterhy,  4 
M.  &  R.  422  ;  9  6.  &  0.  605  ;  S,  (7.,  nom.  Eatter- 
hy  T.  Sampson,  6  Ring.  644  ;  4  M.  &  P.  601 ;  1 
0.  k  J.  106. 

After  assigning  Beversion.]— But  where 

the  demise  is  not  under  seal,  the  lessor  may,  not- 
withstanding he  has  assigned  his  reversion,  sue 
the  lessee  on  his  contract  to  repair  for  a  breach 
committed  during  the  tenancy,  but  subsequently 
to  such  assignment.  Bickford  v.  Parson,  5  C.  B. 
921  ;  17  L.  J.,  C.  P.  193  ;  12  Jur.  377. 

Sxocntor  of  Tenant  for  Life.l—The  executor 
of  a  tenant  for  life  may  recover  for  the  breach  of 
a  covenant  to  repair,  committed  by  the  lessee  of 
the  testator  in  his  lifetime,  without  averring  a 
damage  to  his  personal  estate.  Hicketts  v. 
Weaver,  12  M.  &  W.  718  ;  13  L.  J.,  Ex.  195. 

A  tenant  for  life  of  an  estate  for  1,000  years 
demised  from  year  to  year,  with  six  months' 
'notice  to  quit,  the  lessee  covenanting  to  repair. 
After  the  death  of  the  tenant  for  life,  the  co- 
executor  assigned  the  reversion  of  the  estate  for 
1,000  years: — Held,  that  the  executor  for  the 
tenant  for  life  was  properly  joined  as  a  plaintiff. 
Wyatt  V.  Cole,  36  L.  T.  613. 

Assignee  of  Beversion.  ]~The  32  Hen.  8,  a  34, 
applies  to  leases  only :  and  where  a  lease  is  not 
under  seal  the  assignee  of  the  reversion  cannot 
maintain  an  action  against  the  lessee  for  breach 
of  his  contract  with  the  assignor  to  repair. 
Standen  v.  Ckrismas,  10  Q.  B.  136 ;  16  L.  J., 
Q.  B.  266  ;  11  Jur.  694. 

A  declaration  by  the  assignee  of  part  of  the 
reversion,  for  non-repair  of  leasehold  premises, 
stated  that  G.  held  the  premises  under  a  lease  for 
ninety-nine  years,  which  expired  on  the  25th 
December,  1849 ;  that  during  the  time  he  so  held 
the  premises  he  granted  an  underlease  to  V.  and 
S.  for  twenty-five  years  and  a  quarter  from  the 
25th  December,  1823,  by  which  underlease  V. 
and  S.  jointly  and  severally  covenanted  with  G. 
that  they  would  during  the  term  repair,  and  at 
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the  end  of  the  term  deliver  the  premises  up  in 
repair  to  G. ;  that  during  the  continuance  of  the 
underlease  to  V.  and  S.,  G.  granted  his  reversion 
in  the  premises  to  S.  and  the  plaintiffs  ;  where- 
upon the  term  in  the  underlease  was,  as  to  one 
undivided  sixth  part,  merged  in  the  reversion, 
and  S.  and  the  plamtiffs  became,  as  joint  tenants, 
possessed  of  the  reversion  of  three  undivided 
sixth  parts  of  the  premises,  and  the  plaintiffs  be- 
came, as  joint  tenants,  possessed  of  the  reversion 
of  two  other  undivided  sixth  parts  of  the  pre- 
mises ;  that  v.  afterwards  assigned  to  S.  his 
interest  in  the  underlease  granted  to  him  and.S. : 
whereupon  the  term  as  to  one  undivided  sixth 
part  merged  in  the  reversion  in  the  three  sixth 
parts  whereof  S.  and  the  plaintiffs  were  possessed, 
and  the  plaintiff  became,  as  joint  tenants,  pos- 
sessed of  the  reversion  of  two  of  the  last-men- 
tioned three  sixth  parts  ;  that  S.  died  before  the 
determination  of  the  underlease  ;  and  alleged  as 
a  breach  the  non-performance  by  V.  of  the  cove- 
nant to  repair  after  S.'s  death,  and  to  leave  in 
repair : — Held,  that  the  declaration  was  good^ 
inasmuch  as  the  whole  of  the  reversion  which 
remained  was  vested  in  the  plaintiffs  alone,  in 
respect  of  which  they  were  entitled  to  sue  on  the 
covenant  to  repair,  as  assignees,  under  32  Hen.  8, 
c.  34,  notwithstanding  the  partial  merger  of  the 
term.  Badeley  v.  Vigurs,  4  El.  &  Bl.  71 ;  23 
L.  J.,  Q.  B.  377  ;  1  Jur.,  N.  S.  159. 

Held,  also,  that  under  the  conveyance  by  G. 
to  S.,  and  the  plaintiffs,  one-third  of  the  reversion 
was  at  once  aestroyed  by  coalescing  with  half 
the  interest  under  the  lease  which  was  in  S.,  and 
that  consequently  S.  never  took  as  reversioner  ; 
and  there  never  was  any  suspension  of  the  right 
of  action  by  reason  of  S.  being  a  party  to  sue  and 
be  sued.    Ih, 

Held,  also,  that  even  if  S.  took  and  remained 
interested  in  one-sixth  of  the  reversion,  and  that 
one-sixth  was  destroyed  by  the  assignment  to 
him  by  V.,  still  the  right  of  action  for  not  leaving 
in  repair,  which  arose  only  at  the  termination  of 
the  lease,  never  accrued  to  S.,  and  therefore  was 
never  suspended.    Ih, 

Held,  also,  that  the  plaintiffs  might  recover  on 
the  privity  of  contract  transferred  by  32  Hen.  8, 
c.  34,  although  there  were  an  apportionment  of 
the  covenant  to  repair;  but  that  in  this  case 
there  was  no  such  apportionment,  as  the  plain- 
tiffs had  the  whole  existing  reversion,  and  were 
injured  if  the  whole  of  the  premises  were  not 
kept  in  repair.    Ih, 

Held,  aUo,  that  the  plaintiffs  might  recover  on 
the  privity  of  contract  transferred  by  the  32 
Hen.  8,  c.  34,  where  the  entire  interest  in  the 
covenant  had  not  passed  to  them.    Ih. 

A  declaration  stated,  that  F.  and  G.  being 
seised  of  an  estate  in  fee,  demised  by  indenture  to 
the  defendant  and  his  assigns  leave  to  dig  for 
clay  therein,  and  make  such  adits,  and  erect 
sheds  and  buildings  as  he  should  think  necessary 
for  working  the  clay,  and  to  hold  the  same  for 
twen^-qne  years ;  that  the  defendant  covenanted 
with  F.  and  G.,  their  heirs  and  assigns,  to  pay 
compensation  to  them,  their  heirs  and  assigns, 
for  all  such  lands  within  the  limits  thereof  as  he 
might  injure  by  such  digging,  the  amount  in  case 
of  difference  to  be  settled  by  arbitration,  and 
that  the  defendant  would  keep  all  houses  and 
sheds  in  good  repair ;  that  the  defendant  entered 
and  got  the  clay,  when  F.  and  G.,  by  indenture, 
granted  and  conveyed  the  lands  to  the  plaintiff^ 
his  heirs  and  assigns  for  ever,  who  thereby  be- 
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mise  to  the  plaintiff  the  water  supply  was  effected 
by  means  of  a  main  service  pipe  connected  with 
a  cistern  placed  at  the  top  of  the  house,  branch 
pipes  being  inserted  into  the  main  pipe  for  the 
supply  of  water  to  each  floor.  The  tenants  paid 
a  proportion  of  the  water-rate  for  the  supply  to 
their  respective  premises.  The  branch  pipe  on 
the  first  floor  suddenly  burst,  and  the  water 
therefrom  poured  down  into  the  plaintiff^s  pre-, 
mises  and  injured  his  goods.  In  an  action  for 
damages  the  jury  found  that  the  branchxpipe 
when  fixed  (whi^  was  before  the  demise)  was  a 
reasonably  fit  and  proper  one  for  the  purpose  for 
which  it  was  fixed  and  intended,  and  that  there 
was  no  negligence  or  want  of  skill  in  the  fixing 
and  maintaining  the  pipe  where  and  as  it  was  : 
— Held,  that  the  plaintiff  had  no  cause  of  action 
founded  upon  the  covenant  for  quiet  enjoyment, 
because  the  covenant  was  prospective,  and  there 
had  been  no  act  of  omission  or  commission  during 
the  demise  to  the  plaintiff,  causing  an  interrup- 
tion of  his  enjoyment.  Aridersony.  Oppenheim^r^ 
6  Q.  B.  D.  602  ;  49  L.  J.,  Q.  B.  708— C.  A. 
Affirming  49  L.  J.,  Q.  B.  456  ;  44  J.  P.  697. 

Held,  also,  that  the  apparatus  for  the  water 
supply  being  for  the  common  beoiefit  of  the 
plaintiff  and  the  other  tenants,  the  plaintiff  had 
no  cause  of  action  founded  upon  the  principle 
laid  down  in  Rylandt  v.  Fletcher  (3  L.  R.,  H.  L. 
330).    lb. 

h.  Breach  of. 

What  is.]— In  1842  the  defendant  and  two 
trustees,  under  a  power  given  to  the  trustees  in 
the  defendant's  father's  will,  created  a  term  in 
certain  estates,  which,  by  a  deed  of  1843,  the 
trustees  assigned  by  way  of  mortgage  for  the 
purpose  of  raising  money  to  pay  the  defendant's 
debta  By  the  deed  of  assignment,  the  defendant 
had  power  to  lease,  with  the  concurrence  of  the 
mortgagees.  In  1846  the  defendant  made  a 
lease,  without  the  concurrence  of  the  mort- 
gagees, to  the  plaintiff,  and  covenanted  for  the 
plain  tiff  *8  quiet  enjoyment  without  let,  suit, 
trouble,  denial,  eviction,  molestation,  or  dis- 
turbance by  the  defendant,  or  any  person  claim- 
ing under  him.  In  1851  the  plaintiff,  who  had 
not  heaid  of  the  mortgage  deed  before,  received 
notice  from  the  surviving  mortgagee  to  pay  over 
the  rent  to  him,  and  on  discovering  that  his 
lease  was  defective,  he  consented  to,  and  did 
give  up  possession  to  the  surviving  mortgagee, 
who  entered.  The  surviving  mortgagee  gave 
the  plaintiff  75/.  as  compensation  for  money  he 
had  laid  out,  which  he  accepted,  without  pre- 
judice to  his  right  of  action  against  the  defen- 
dant : — Held,  that  the  plaintiff  was  entitled  to 
recover  damages  on  the  covenant  for  quiet  en- 
joyment, and  that  there  was  an  eviction,  or  at 
least  a  molestation,  or  disturbance  coming  within 
its  terms ;  also,  that  the  disturbance  was  by  a 
person  claiming  under  the  defendant,  and  that 
the  receipt  of  the  752.  did  not  affect  the  plain- 
tiff's right  to  recover.  Carpetiter  v.  Parker^  3 
C.  B.,  N.  S.  206  ;  27  L.  J.,  C.  P.  78. 

Tenant'i  Eight  to  Indemnity  for  BiitroM.] — 

The  plaintiff  took  of  the  defendant  a  house  at  a 
yearly  rent,  under  an  agreement,  by  the  terms  of 
which  the  latter  undertook  that,  up  to  the  date 
of  the  agreement,  he  had  paid,  or  would  pay, 
'*  all  arrears  of  rent,  rates,  taxes,  or  assessments ; " 
and  the  former  agreed,  that  **from  and  after 


that  day,  the  same  should  be  kept  paid  by  him 
for  the  time  he  might  occupy  the  premises."  At 
the  expiration  of  Uie  first  quarter,  the  superior 
landlord  distrained  for  rent : — Held,  that  there 
was  no  implied  duty  in  the  defendant  to  in- 
demnify the  plaintiff  against  this  claim,  although 
the  agreement  between  them  stipulated  for  a 
yearly  rent ;  the  defendant  having,  by  the  sub- 
sequent clause,  expressly  undertaken  to  keep  the 
reserved  rent  paid.  Upton  v.  FergMSson^  3  M.  & 
Scott,  88. 

A  defendant  held  promises  under  a  lease  from 
H.  at  a  certain  rent,  and  entered  into  an  agree- 
ment with  one  N.  for  the  sale  of  all  the  house- 
hold furniture,  &c.,  on  the  premises  for  a  certain 
sum,  to  be  paid  by  instalments,  covenanting,  on 
payment  of  the  whole  of  the  purchase-money,  to 
demise  the  premises  to  N.  for  twenty-five  years ; 
the  lease  to  contain  the  like  covenants  on  the 
part  of  N.  as  were  contained  in  the  lease  under 
which  the  defendant  held.  The  agreement  also 
contained  a  covenant  that  N.  should,  in  the 
meantime,  and  until  such  lease  should  be 
granted,  pay  the  rent  and  perform  all  the  cove- 
nants which  would  be  to  be  performed  by  him 
in  case  the  lease  was  actually  granted,  with  a 
power  of  distress  for  non-payment  of  the  rent. 
N.  was  let  into  immediate  possession  under  this 
agreement,  and  paid  the  rent.  The  defendant 
neglecting  to  satisfy  the  rent  due  to  the  superior 
landlord,  the  latter  distrained  and  sold  the  goods 
of  N. :— -Held,  that  there  was  an  implied  duty 
on  the  defendant  to  indemnify  N.  from  the  con- 
sequences of  the  non-performance  of  his  covenants 
with  the  superior  landlord,  and  that  case  was  the 
proper  form  of  action  for  the  breach  of  such  im- 
pli«i  'duty.  Haficock  v.  Caffyn^  1  M.  &  Scott, 
521  ;  8  Biug.  358. 

Land  Tax.] — ^A  distress  upon  demised  premises 
for  land-tax  due  from  the  lessor  before  the  de- 
mise is  not  a  breach  of  his  covenant  that  the 
lessee  shall  enjoy  ^*  without  any  disturbance  of 
or  by  him,  the  aefendant,  or  any  other  person 
or  persons  lawfully  claiming  or  to  claim  by, 
from,  or  under  him  or  them,"  because  the  claim 
for  land-tax  is  a  claim,  not  through  him,  but 
against  him.  Stanley  v.  Hayes j  2  G.  &  D.  411 ; 
3  Q.  B.  105. 

For  Title  and  against  Inonmbraneos.1 — ^The 
defendant  in  1844  let,  by  agreement,  coal  under 
his  land  for  twenty-five  years,  with  full  powers 
to  work  the  coal.  The  lessees  entered  and 
worked  it,  and  in  1845,  after  their  working  had 
ceased,  the  defendant  sold  part  of  his  land  to  J. 
J.  had  seen  the  workings,  but  was  not  proved  to 
be  aware  of  the  agreement.  The  defendant 
covenanted  with  J.,  his  appointees,  heiis  and 
assignis,  for  title,  quiet  enjoyment,  and  against 
incumbrances.  In  1846  J.  appointed  part  of  the 
land  to  the  plaintiff,  who  built  on  it,  and  who 
was  not  aware  of  the  coal  workings.  In  1865 
the  lands  and  houses  subsided,  owing  to  work- 
ings carried  on  before  J.  bought.  In  1848  some 
fiie-clay  was  taken  by  the  lessees ;  the  value  was 
small,  and  the  taking  illegal ;  but  this  did  not 
contribute  to  the  dan^ges.  In  1867  the  plaintiff, 
as  J.'s  appointee,  sued  the  defendant  on  the 
covenants,  alleging  the  entry  and  working  of 
the  lessees  as  breaches : — Held,  that  the  benefit 
of  the  covenants  passed  to  the  plaintiff  as  ap- 
pointee, that  a  variance  between  the  time  of 
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working  as  laid  in  the  declaration,  and  as 
proyed,  was  &ital.  Spoor  v.  Oreeti,  9  L.  R.,  Ex. 
99 ;  43  L.  J.,  Ex.  67  ;  aO  L.  T.  393 ;  22  W.  R. 
647. 

Held,  that  there  was  no  breach  of  the  covenant 
for  title,  that  the  plaintiff  had  bonght  the  land 
withoat  the  coal,  that  the  covenant  for  quiet 
enjoyment  was  not  broken  by  what  was  done  in 
1848,  that  the  making  of  the  agreement  if  a 
breach  at  all  was  not  a  continuing  breach,  that 
the  action  was  barred  by  the  Statute  of  Limita- 
tions.   Ih. 

A  tenant  for  life  under  a  marriage  settlement, 
with  power  to  grant  leases  for  years,  determin- 
able on  three  lives,  gpranted  a  lease  of  part  of  the 
estate  to  A.  during  the  life  of  the  latter  and  his 
two  sons,  and  the  survivors  and  survivor,  cove- 
nanting  for  quiet  enjoyment  for  and  during  the 
term,  without  interruption  of  lessor,  his  heirs 
and  assigns,  or  any  other  person  claiming  any 
estate,  &c.,  under  him,  or  any  of  his  ancestors. 
The  lessor  died,  and  his  eldest  son,  who  was 
tenant  in  tail  under  the  settlement,  evicted  the 
eldest  son  of  the  lessee,  the  third  life  being  still  in 
being : — Held,  first,  that  the  eviction  by  the  tenant 
in  tiul  was  a  breach  of  the  covenant  for  quiet 
enjoyment ;  and  secondly,  that  the  term  demised 
by  the  lease  meant  a  term  to  endure  during  three 
lives,  and  not  merely  during  the  life  of  the 
lessor.  Boans  v.  Vangh4in,  6  D.  &  R.  349  ;  4 
B.  k  C.  261. 

A  lessor  of  a  mine  or  vein  of  coal  lying  under 
certain  closes  covenanted  that  the  lessee  should 
and  might,  peaceably  and  quietly,  have,  hold, 
occupy,  possess  and  enjoy  the  mine,  without  any 
let,  suit,  trouble,  molestation,  interruption  or 
disturbance  whatsoever.  The  lessor,  in  working 
ironstone  lying  between  the  surface  of  the  soil 
and  the  demised  coal,  caused  part  of  the  roof  of 
the  coal-mine  to  crash  and  fall  in,  and  to  be 
flooded.  The  working  of  the  ironstone  was  done 
in  a  workmanlike  manner: — Held,  that  these 
acts  constituted  a  breach  of  the  covenant,  for 
which  the  lessee  might  maintain  an  action 
thereon,  and  being  continued  at  the  time  of 
action  brought,  also  entitled  him  to  an  injunc- 
tion restraining  the  lessor  from  working  the 
ironstone  within  such  a  distance  of  the  surface 
as  interfered  with  the  lessee  getting  the  coal 
with  full  advantage  and  profit.  Shuv)  v.  StentoUy 
2  H.  &  N.  868  ;  27  L.  J.,  Ex.  253. 

A.  covenanted  with  his  lessee  for  quiet  enjoy- 
ment, as  against  any  person  *'  claiming  by,  from 
or  under  "  him.  An  eviction  by  a  prior  appointee 
of  A.  and  B.  is  a  breach  of  the  covenant.  CaU 
vert  V.  Sebright^  15  Beav.  166. 

Held,  also,  that  the  case  was  not  altered  by  the 
grant  to  the  lessee  being  "  as  far  as  in  his  power 
lay,  or  he  lawfully  might  or  could."    lb. 

Farm  and  Shooting  Let  to  separate  Tenants — 
Deitnietion  of  Babhiti  by  Tenant.]— In  1857,  A. 
demised  to  6.  a  farm  called  Upton  Farm,  con- 
taining 264  acres,  about  forty  of  which  consisted 
of  timber  and  underwood,  with  f  arze  covers  in 
various  other  parts  of  the  farm.  This  lease  re- 
served to  the  lessor  *'  all  timber  and  other  trees, 
mines,  minerals  and  quarries  on  the  said  farm, 
and  also  the  exclusive  right  of  shooting,  fishing 
and  sporting  on  the  said  farm,"  with  liberty  to 
the  lessor,  his  servants,  and  others  by  his  autho- 
rity, at  all  seasonable  times  to  enter  for  any  of 
the  purposes  contained  in  the  reservations  therein 
contained.     In  1860,  A.  demised  Upton  Castle, 


and  about  sixty  acres  of  land  adjoining  it,  to  C, 
and  also  "  the  exclusive  right  of  shooting,  sport- 
ing over,  and  taking  the  game,  rabbits  and  wild- 
fowl upon  the  premises,  and  also  upon  the  entire 
manor  of  Upton,"  including  the  264  acres  under 
the  lease  to  B.,  reserving  to  the  lessor  all  trees, 
underwood,  thorns  and  bushes  growing  on  the 
land,  as  well  as  all  mines,  minersJs  and  quarries, 
&c.,  with  a  covenant  for  quiet  enjoyment,  without 
interruption  by  the  lessor  or  any  person  or  persons 
lawfully  claiming  by,  from  or  under  him.  B. 
finding  the  rabbits  too  numerous,  by  means  of 
ferrets  and  g^uns  destroyed  a  large  number  of 
them  ;  he  a&>  cut  all  the  underwood  on  his 
farm,  and  grubbed  up  and  destroyed  the  furze 
covers,  and  thereby  materially  interrupted  and 
injured  C.^s  right  of  sporting  : — Held,  tnat  inas- 
much as  these  acts  on  the  part  of  B.  were  not 
warranted  by  the  terms  of  the  demise  to  him, 
they  didlnot  constitute  a  breach  of  A.'s  covenant 
for  quiet  enjoyment  in  the  lease  of  1860.  Jeffryeg 
V.  Ihans,. 19  C.  B.,  N.  S.  246  ;  84  L.  J.,  C.  P.  261  ; 
11  Jur.,  N.  S.  684  ;  13  L.  T.  72. 

Omitting  to  insert  Covenant  in  irndarleasa.] 

— The  governors  of  the  Foundling  Hospital 
granted  a  lease  for  years  of  a  dwelling  to  L.,  who 
covenanted  that  the  premises,  or  anv  part 
thereof,  should  not  be  converted  into  a  shop  or 
other  place  for  carrying  on  any  trade  or  public 
show  ot  business  during  the  term,  without  the 
consent  in  writing  of  the  lessors.  L.  assigned 
the  premises  to  M.,  who,  by  an  underlease,  de- 
mised the  premises  to  F.,  with  a  covenant  for 
quiet  enjoyment,  "  to  hold  the  same  without  any 
lawful  let,  suit,  trouble,  molestation,  eviction, 
interruption,  claim,  or  demand  whatsoever,  by  or 
for  her,  her  heirs,  executors,  administrators  or 
assigns,  or  any  person  or  persons  whomsoever 
claiming  or  to  claim  by,  from,  under,  or  in  trust 
for  her,  them,  or  any  of  them,  or  by  or  through 
her  or  their  acts,  means,  rie^ht,  title,  forfeiture, 
privity  or  procurement."  In  this  lease  the  cove- 
nant against  converting  the  premises  into  a 
shop  was  omitted.  F.  assigned  the  lease  to  S., 
who  underlet  it  to  W.,  and  he  converted  part  of 
the  premises  into  a  shop,  without  the  consent  of 
the  orig^al  lessors,  who  brought  an  ejectment, 
and  evicted  him  for  a  foifeiture.  M.  having 
died,  S.  declared  against  her  executor  for  a  breach 
of  the  covenant  of  quiet  enjoyment,  averring  that 
by  her  act,  and  through  her  means  and  procure- 
ment in  making  the  underlease  to  F.,  without 
any  covenant  similar  to  that  in  the  original  lease 
to  L.,  he  was  hindered  from  quietly  enjoying : — 
Held,  that  the  action  would  not  lie.  Spencer  v. 
Marriott,  2  D.  &  R.  665  ;  1  B.  &  C.  457. 

In  Lease  of  Water.] — Demise  of  a  mill  and 
the  stream  of  water  flowing  in  the  leat  belonging 
to  the  lessor,  except  so  much  of  the  water  as 
should  be  sufficient  for  the  supply  of  persons 
with  whom  the  lessor  should  have  already  con- 
tracted, or  should  thereafter  contract  to  supply, 
provided  that  such  a  quantity  should  be  le^  as 
should  be  sufficient  to  supply  the  mill  for  twelve 
hours  a  day.  Covenant  that  the  lessee  should 
enjoy  without  interruption  of  the  lessor,  or  of 
persons  claiming  by  his  act,  means,  consent,  de- 
fault, privity,  or  procurement : — Held,  no  demise 
of  water  for  twelve  hours  a  day,  and  that  diver- 
sions occasioned  by  contracts  previously  to  the 
demise  were  no  breach  of  the  covenant  for  quiet 
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enjoyment.     Blatehford  v.  Plymouth  (^Mayor)^ 
Z  Bing.  N.  G.  691  ;  4  Scott,  429  ;  3  Hodges,  86. 

Enetion  by  Title  Paramount.! — S.  being  en- 
titled to  premises  under  a  lease  lor  ninety-nine 
years,  made  to  him  in  1790  by  a  tenant  for  life 
and  his  eldest  son,  the  remainderman  in  tail 
granted  an  underlease  of  the  premises,  in  1795, 
for  sixty  years,  to  A.  and  H.,  their  executors, 
administrators  and  assigns,  with  a  covenant  for 
quiet  enjoyment  by  the  lessees,  their  executors, 
administrators  and  assigns,  for  and  during  the 
term  thereby  granted,  "  witiiout  any  lawful  let, 
suit,  trouble,  eyiction,  ejection,  molestation  or 
interruption  of  or  by  S.,  his  heirs,  executors, 
administrators  and  assigns,  or  of  or  by  any  other 
person  or  persons  whomsoever,  lawfully  claiming 
or  to  claim  by,  from  or  under  him,  or  any  oA 
them,  or  by  his,  their  or  any  of  their  acts,  means, 
consent,  neglect,  default,  privity  or  procurement." 
The  tenant  for  life  and  his  son,  the  lessors  in  the 
original  lease  (with  the  nature  of  whose  title  S. 
was  made  acquainted,  and  who  at  the  time  of 
making  the  lease  gave  him  a  bond  conditioned 
for  the  due  observance  of  their  covenant  for 
quiet  enjoyment),  having  died,  the  ultimate  re- 
mainderman, who  was  no  party  to  the  lease  of 
1790,  entered  by  his  title  paramount,  and  evicted 
the  plaintiff,  who  was  in  possession  as  assignee 
under  the  lease  of  1795  : — Held,  that  the  plain- 
tiff was  not  entitled  to  maintain  an  action  against 
S.  in  respect  of  such  eviction,  upon  his  covenant 
for  quiet  enjoyment,  although  it  was  contended 
that  S.  might  and  ought,  when  he  took  the  lease 
of  1790,  to  have  required  the  lessors  to  join  in  a 
commonreoovery  to  cut  off  the  entails,  the  court 
observing,  that  the  not  procuring  of  such  common 
recovery  to  be  suffered  was  not  a  neglect  or  a 
default  within  the  meaning  of  the  covenant,  it 
not  appearing  that  8.  had  the  power  to  compel 
the  pcurties  to  suffer  a  recovery.  Woodhome  v. 
Jenkin$,  2  M.  &  Scott,  599  ;  9  Bing.  431. 

If  a  lease  contains  a  covenant  for  quiet  enjoy- 
ment against  the  lessor,  and  those  who  claim 
under  him,  the  lessee  cannot,  upon  an  eviction 
by  a  paramount  title,  recover  under  the  implied 
covenant  for  general  title  implied  in  the  word 
"  demise."    Merrill  v.  Frame,  4  Taunt.  329. 

Measure  of  Damages.  ]~A.  entered  into  pos- 
session of  premises  under  a  lease  expiring  in 
1864,  and  in  1860  obtained  from  the  lessor 
another  lease  of  the  premises,  to  commence  from 
the  termination  of  the  former  lease.  Before  the 
expiration  of  the  first  lease,  the  second  lease  was 
repudiated  by  one  claiming  under  a  good  title. 
In  an  action  for  a  breach  of  the  covenant  for 
quiet  enjoyment  under  the  reversionary  lease, 
A.  is  entitled  to  recover  from  the  lessor  the  value 
of  the  term  of  which  he  has  been  deprived,  and 
not  merely  the  damages  ordinarily  given  on  the 
breach  of  a  contract  £>r  the  sale  of  land.  Locke 
V.  Furze,  19  C.  B.,  N.  S.  96  ;  84  L.  J.,  C.  P.  201 ; 
11  Jur.,  N.  S.  726  ;  13  W.  R.  971.  Affirmed,  1 
L.  R.,  C.  P.  441  ;  35  L.  J.,  C.  P.  141  ;  14  W.  R. 
403  ;  1  H.  &  R.  397— Ex.  Ch. 

The  plaintiff,  a  lessee  of  land,  brought  an 
action  against  the  lessor  and  against  other 
lessees  who  claimed  a  right  of  way  over  the 
plaintiff's  land  under  a  grant  from  the  same 
lessor,  denying  the  right  and  claimine  an  in- 
junction against  the  lessees ;  or,  if  the  court 
should  hold  that  they  had  a  right  of  way,  then 
damages  from  the  lessor  under  his  covenant  for 


quiet  enjoyment.  At  the  trial  the  other 
established  their  right  of  way,  and  judgment 
was  given  against  the  lessor  for  damages  for  the 
loss  sustained  by  the  plaintiff  by  reason  of  the 
exercise  of  the  right  of  way : — Held,  that  the 
measure  of  damages  payable  by  the  lessor  was 
not  the  permanent  injury  to  the  land,  but  only 
the  damage  sustained  at  the  commencement  of 
the  action.  But  that  the  lessor,  being  the  cause 
of  the  whole  litigation,  must  pay  the  costs  of  the 
plaintiff  and  the  other  lessees.  Child  v.  Stenning. 
11  Ch.  D.  82  ;  48  L.  J.,  Ch.  392  ;  40  L.  T.  302  ; 
27  W.  R.  462— C.  A. 

The  defendant  demised  to  the  plaintiff,  a  floral 
and  market  gardener,  garden  ground  for  a  terai 
of  years,  with  a  covenant  for  quiet  enjoyment, 
**  without  any  interruption  whatever  from  or  by 
the  defendant  or  his  executors  or  administrators 
or  any  other  person  or  persons  lawfully  oiMming 
by,  from  or  under  him  or  them ; "  and  the  plain- 
tiff, having  entered  into  possession  and  built  a 
conservatory  on  the  ground,  an  action  was 
brought  against  him  by  C,  who  claimed  title  to 
the  ground  under  a  prior  lease  from  the  defen- 
dant. Of  this  action  the  plaintiff  duly  informed 
the  defendant  by  letter,  and  requested  to  know 
what  he  was  to  do,  to  which  letter  the  defendant 
returned  no  answer.  Thereupon  the  plaintiff, 
relying  on  the  defendant's  demise  to  him,  de- 
fended the  action,  in  which  a  verdict  was  found 
for  C,  with  40f.  damages  against  the  present 
plaintiff : — ^Held,  that  the  plaintiff,  in  an  action 
against  the  defendant  to  recover  damages  for 
the  latter's  breach  of  the  covenant  for  quiet  en- 
joyment by  reason  of  C.'s  action,  might  recover 
damages  as  the  necessary  .and  immediate  con- 
sequences of  such  breach,  under  the  foUowing 
heads: — 1.  The  damages  and  costs  recovered 
against  the  plaintiff  in  C.'s  action.  2.  The 
plaintiffs  own  costs,  as  between  attorney  and 
client,  of  defending  that  action.  3.  Compensa- 
tion for  the  loss  of  the  ground,  estimated  not 
merely  at  its  bare  yearly  value,  but  also  by  what 
the  plaintiff  might  have  made  of  it  during  the 
term  by  his  occupancy  of  it  in  his  trade  as  a 
florist.  4.  Compensation  for  loss  in  erecting  and 
removing  the  conservatory.  Rolph  v.  Oromek, 
3  L.  R.,  Ex.  44 ;  37  L.  J.,  Ex.  8  ;  17  L.  T.  249. 

o.  Pleadlnffs  and  Bvidonoe. 

Claim.] — In  an  action  on  a  covenant  for  quiet 
enjoyment,  the  plaintiff  may  state  generally 
that  A.,  lawfully  claiming  title  under  the  defen- 
dant, entered  by  virtue  of  such  title  on  the 
premises,  without  setting  forth  the  particulars 
of  A.'s  title.  Hodgson  v.  East  India  Company, 
8  T.  R.  278 ;  Lloyd  v.  Tomkies,  1  T.  R.  671 ; 
S.  P.,  Foster  v.  Pierson,  4  T.  R.  617. 

A  declaration  for  breach  of  a  covenant  or  con- 
tract for  quiet  enjoyment  must  allege  an  eviction 
hj  a  person  claiming  title  paramount.  Hall  v. 
City  of  London  Brewery  Company,  2  B.  &  &  737; 
31  L.  J.,  Q.  B.  257  ;  9  Jur..  Ki  S.  18. 

A  declaration  having  set  out  an  indenture 
from  A.  to  B.,  in  which  it  was  recited  that  S. 
demised  the  premises  to  A.  by  indenture,  and  it 
was  afterwards  stated  that  S.  entered  and  ejected 
C.  from  the  premises  for  a  forfeiture : — ^Held. 
that  the  court  might,  after  verdict,  presume  that 
S.  had  a  title  to  the  premises,  although  there 
was  no  express  allegation  <^  that  fiKSt;  and 
although  part  of  the  special  damage  laid  in  the 
declaration  did  not  fall  strictly  wi&in  the  cave- 
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nant  alleged  to  be  broken ;  as  it  mast  be  presumed, 
after  verdict,  that  the  jury  was  directed  at  the 
trial  not  to  take  that  part  into  their  considera- 
tion. Campbell  v.  Lewis  (in  error),  3  B.  &  A. 
392. 

A  declaration  alleged  that  the  defendant  de- 
mised to  W.  premises  for  a  term  of  years ;  that 
the  defendant  covenanted  that  he  had  full  power 
and  authority  to  demise ;  and  that  W.,  paying 
rent,  and  observing  covenants  in  the  lease, 
should  peaceably  enjoy ;  that  W.  entered  and 
assigned  to  the  plainti^E,  who  entered  ;  that  W. 
observed  the  covenants,  but  that  the  defendant 
broke  his  covenant  in  this,  to  wit,  that  he  had 
not  power  to  demise  to  W.  for  the  term,  but,  on 
the  contrary,  was  only  interested  for  the  life  of 
6.  C. ;  that  8.  C.  died,  and  that  B.  C,  lawfully 
claiming  in  that  behalf,  evicted  the  plaintifE : — 
Held,  that  the  declaration  was  bad  for  not  alleg- 
ing the  eviction  to  have  been  the  act  of  the 
defendant,  or  of  any  one  claiming  by  a  title 
prior  to  the  plaintifi.  Brookes  v.  Mumphries,  6 
Bing.  N.  C.  55 ;  6  Scott,  756  ;  1  Am.  385  ;  7  D. 
P.  C.  118  ;  2  Jut.  946. 

A  declaration  stated,  that  "  before  and  at  the 
time  of  making  the  agreement  after  mentioned, 
the  defendant  held  the  house  and  premises  after 
mentioned  for  the  residue  of  a  term  of  years,  and 
thereupon  afterwards  agreed  to  let  to  the  plain- 
tiff, who  agreed  to  take  of  the  defendant,  the 
house  and  premises  at  a  certain  rent ;  and  in 
consideration  of  the  premises,  the  defendant  pro- 
mised the  plaintiff  that  he  should  quietly  hold 
and  enjoy  the  house  and  premises  during  the 
term,  without  any  eviction  from  the  parties  en- 
titled to  the  reversion;  nevertheless,  he,  the 
plaintiff,  was  evicted  by  the  party  entitled  to 
the  reversion  : " — Held,  that  the  declaration  was 
bad,  inasmuch  as,  the  plaintiff  having  declared 
on  the  simple  relation  of  landlord  and  tenant, 
no  such  duty  as  that  laid  as  the  defendant's 
promise  arose  from  that  relation.  Changer  v. 
CoUins,  6  M.  &  W.  458. 

A  covenant  to  permit  and  suffer  the  cove- 
nantee peaceably  and  quietly  to  enjoy  an  annuity 
secured  on  premises  demised  by  the  defendant 
for  a  term  of  yean  to  trustees,  for  the  purpose  of 
such  security,  and  for  raising  thereout,  by  mort- 
gage or  sale,  a  sum  of  money  to  be  paid  to  the 
annuitant ;  and  that  the  covenantor  would  not 
hinder,  molest,  or  disturb  him  in  the  peaceable 
enjoyment  of  the  annuity,  and  would  do  all  such 
further  and  other  lawful  and  reasonable  acts 
and  things,  conveyances,  and  assurances  in  the 
law,  for  the  further  and  better  granting  and 
securing  the  annuity,  as  should  be  required ;  and 
the  breaches  assigned  were,  that  (an  arrear  of 
annuity  having  accrued)  the  defendant  did  not 
9uffer  the  covenantee  peaceably  to  enjoy ;  but  on 
the  contrary,  hindered,  molested,  and  disturbed 
him  in  this,  to  wit,  that  although  requested  to  do 
a  reasonable  act  for  the  further  securing  the 
annuity,  that  is  to  say,  that  the  defendant  should 
direct  the  trustees  to  raise,  levy,  and  pay  to  the 
plaintiff  the  arrears ;  yet  he  would  not ;  and  that 
although  requested  to  direct  the  trustees  to  take 
up  money  on  mortgage  of  the  premises,  for  the 
purpose  of  paying  the  arrears,  and  to  join  therein 
and  deliver  up  the  deeds,  yet  he  would  not : — 
Held,  to  be  ill  assigned,  the  refusal  to  direct 
not  being  an  act  of  molestation  ;  for  the  cove- 
nant not  being  personal  in  that  respect^  and  it 
not  being  sliewn  that  the  act  required  to  be  done 
by  the  defendant  was  such  a  necessary  act  as  | 


that  the  annuity  could  not  be  enjoyed  without 
its  being  done  on  his  part,  and  that  he  was  con- 
sequently under  an  obligation  to  give  such  direc- 
tion, it  was  not  broken  by  such  refusal.  Warn 
V.  Bwkfordj  9  Price,  43. 

• 

Defenoa.]-— In  an  action  for  quiet  enjoyment, 
the  declaration  stated,  that,  before  the  demise 
to  the  plaintiff,  the  defendant  made  a  devise  to 
A.,  which  was  then  subsisting ;  that,  in  order 
to  get  into  possession,  the  plaintiff  brought  an 
ejectment,  but  was  nonsmted  on  account  of 
that  prior  demise  ;  and  that  he  had  never  been 
in  possession ;  pleiE^  that  for  the  fiist  luUf-year 
of  the  plaintifTs  lease  the  plaintiff  might  have 
enjoyed,  but  that,  for  non-payment  of  the  rent 
for  twenty-one  days  after  that  half-year,  the 
defendant  had  a  right  to  re-enter,  according  to 
a  proviso  in  the  lease,  and  that  he  did  re-enter  : 
—Held,  no  answer  to  the  plaintiff's  demand. 
Lvdtoell  V.  Newman,  6  T.  R.  468. 

A  declaration,  against  executors  for  a  breach 
of  covenant  for  quiet  enjoyment  of  an  estate  for 
life,  against  all  having  lawful  title  from  the 
testator,  alleged  that  they,  having  lawful  title, 
entered.  The  plea  traversed,  that  the  covenant 
of  the  testator  was  broken  during  the  continuance 
of  the  term  : — ^Held,  that  although  the  plea  was 
demurrable  for  making  such  general  traverse,  yet, 
as  the  declaration  was  also  bad,  for  not  alleging 
that  the  executors  entered,  having  lawful  title 
from  the  testator,  it  must  be  taken  that  the  plain- 
tiff had  alleged  a  sufficient  breach  in  his  declara- 
tion, and  that  the  averment  of  lawful  title  meant 
mesne  title  derived  from  the  testator,  and  that 
this  being  so,  the  plea  pat  the  title  in  issue.  Fox 
y.  Waters,  4  P.  &  D.  1  ;  12  A.  &  E.  43 ;  4  Jur. 
555. 

Bvidenee.l — To  shew  the  lawful  title  of  the 
executors,  the  plaintiff  proved  that  they  had 
taken  possession  of  the  estate,  and  also  proved 
admissions  by  one  of  them,  that  they  held  it 
under  a  deed  of  gift  from  the  testator  prior  to  the 
covenant  declared  upon: — Held,  thiat,  as  the 
allegation,  that  the  executors  having  lawful  title 
entered,  was  not  divisible,  the  plaintiff  was 
bound  to  prove  a  joint  title  in  the  defendants  ; 
and  that  tne  admission  by  one,  as  to  their  holding 
under  the  deed  of  gift,  was  not  evidence  against 
the  other.    lb. 

Held,  also,  that  although  the  admission  was 
made  by  one  of  two  co-executors,  it  was  not  made 
by  him  qu4  executor,  and,  therefore,  did  not 
admit  a  breach  of  covenant  by  the  testator.    lb. 

Declaration  on  a  covenant  in  a  lease  by  the 
defendant,  that  the  plaintiff  shall  have  and  enjoy 
the  demised  premises  from  a  day  named,  during 
a  certain  term.  Breach,  that  the  plaintiff  on  the 
day  entered  upon  and  became  possessed  of  the 
premises  for  tne  term,  but  was  not  able  to  enjoy 
the  premises  in  this,  viz.  that  the  plaintiff  being 
so  possessed,  the  defendant  entered  into  the  pre- 
mises, and  upon  the  plaintiff^s  possession,  and 
expelled  and  kept  him  out.  Plea,  that  defendant 
did  not  enter  and  expel  him  ;  such  breach  is  not 
proved  by  evidence  t^at  the  plaintiff  came  to 
take  possession  ;  but  was  refused  entrance  by  the 
defendant,  who  continued  occupying  the  pre- 
mises, and  never  admitted  him.  Hawhes  v. 
Orton,  5  A.  &  B.  367  ;  6  N.  &  M.  842. 

Ghenerally.] — By  a  deed  after  reciting  a  grant 
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to  A.  in  fee,  and  that  the  defendant's  wife  was 
the  heiress  of  A.,  who  died  intestate,  and  re- 
citing an  appointment  in  fee  by  the  defendant 
and  his  wife,  in  favour  of  the  plaintiff,  the  de- 
fendant covenanted  that,  notwithstanding  any 
act  by  him  or  his  wife,  or  A.,  committed,  he  and 
his  wife  were  lawfully  seised,  and  "that,  not- 
withstanding any  act  as  aforesaid,"  he  and  his 
wife  had  a  good  right  to  convey ;  and  that  it 
should  be  lawful  for  the  plaintiff  to  quietly 
occupy,  without  interruption  by  the  defendant 
and  his  wife,  or  any  person  lawfully  claiming 
under  them,  or  A. ;  and  that  the  defendant  and 
his  wife,  and  all  persons  claiming  under  them, 
or  A.,  would  execute  to  the  plaintiff  all  f  urtheT 
assurances.  In  an  action  for  breach  of  this  cove- 
nant, the  declaration  averred,  that  P.  claimed, 
as  heir-at-law  of  A.,  deceased,  lawful  right  and 
title  to  the  premises  ;  and  then  set  out  a  re- 
covery in  ejectment  by  P.,  by  which  the  plain- 
tiff was  evicted.  The  defendant  pleaded  that  A. 
died  intestate,  leaving  the  defendant's  wife  her 
only  child  and  heiress-at-law ;  and  that  the 
plaintiff  Instigated  P.  to  claim  a  right  and  title 
to  the  premises  ;  and  that  P.  in  consequence 
made  the  claim,  and  prosecuted  the  ejectment. 
At  the  trial,  the  jury  found  that  the  d^endant's 
wife  was  not  the  heircss-at-law  of  A. : — Held, 
first,  that  the  juiy  was  not  estopped,  by  the  re- 
cital in  the  deed  of  the  heirship  of  the  defen- 
dant's wife,  from  finding  that  she  was  not,  in 
fact,  such  heiress.  Young  v.  Raineocky  7  C.  B. 
310  ;  18  L.  J.,  C.  P.  193  ;  13  Jur.  639. 

Held,  secondly,  that  the  plea,  without  such 
allegation  of  the  heirship  of  the  defendant's 
wife,  was  no  answer  to  the  action.    lb. 

Held,  thirdly,  that  the  allegation  in  the  de- 
claration, that  P.  "  claimed,  as  heir-at-law  of  A., 
lawful  title,"  sufficiently  shewed,  after  being 
pleaded  over  to,  that  he  had  a  lawful  title.    lb. 

Held,  fourthly,  that  the  generality  of  the  terms 
of  the  covenant  for  quiet  enjoyment  was  not  re- 
stricted by  the  introductory  words  of  the  cove- 
nant for  title  and  power  to  convey,  to  any  act 
done  by  the  defendant  and  his  wife,  or  A.    lb. 


5.  KoT  TO  Assign  ob  Undeblet. 
a.  The  Oovenant. 

Ghenerally.] — The  power  of  assignment  is  inci- 
dent to  the  estate  of  a  lessee,  without  the  word 
"  assigns,"  unless  expressly  restrained.  Church 
V.  Brownj  15  Ves.  264.  And  see  Qreenatoay  v. 
Adam9, 12  Ves.  395. 

A  contract  to  grant  a  lease,  with  common  and 
usual  covenants,  docs  not  comprise  a  covenant 
not  to  assign  without  a  licence.  Henderson  v. 
Hay,  3  Bro.  C.  C.  632. 

A  proviso  against  assignment  without  licence 
in  a  lease  to  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  is  not  repugnant ;  for  the 
construction  is  that  it  extends  to  such  assigns 
only  as  he  may  lawfully  have,  viz.,  by  licence  or 
by  law,  as  assignees  in  bankruptcy.  Weth^rell 
V.  Qeering,  12  Ves.  504. 

A  proviso  in  a  lease  for  re-entry  upon  assign- 
ment by  the  lessee,  his  executors,  administrators, 
or  assigns,  without  licence,  ceases  by  assignment 
with  licence,  though  to  a  particular  individual. 
Brummell  v.  Macpher^on,  14  Ves.  173. 

Where  there  is  a  right  of  entry  given  for  as- 
signing or  underletting,  if  a  person  is  found  in 
the  premises,  appearing  as  the  tenant,  it  is  prim& 


facie  evidence  of  an  underletting  sufficient  to 
call  upon  the  defendant  to  shew  in  what  charac- 
ter such  person  was  in  possession,  as  tenant  or  as 
servant  to  the  lessee.  Doe  d.  Htndly  v.  Riekarby^ 
6  Esp.  4.  , 

But  it  is  not  sufficient  to  prove  the  defendant, 
a  stranger,  in  possession  of  the  demised  premises, 
and  his  declaration  that  they  were  demised  ta 
him  by  another  stranger.  Doe  v.  Payr^f  1  Stark. 
86. 

And  such  evidence  would  not  be  sufficient, 
even  if  the  tenant  had  covenanted  not  to  part 
with  the  possession.    lb. 

BefkLsal  of  Consent.] — A  lessee  covenanted 
with  the  lessor  not  to  assign  the  demised  pre- 
mises without  the  consent  in  writing  of  the 
lessor,  "  such  consent  not  being  arbitrarily  with- 
held ; "  and  it  was  provided  by  the  lease  that  if 
the  lessee  should  assign  the  premises  without 
the  consent  in  writing  of  the  lessor,  "  but  such 
consent  is  not  to  be  arbitrarily  withheld,"  the 
lessor  might  re-enter  : — Held,  that  there  was  no 
covenant  by  the  lessor,  either  express  or  impUed, 
not  to  refuse  his  consent  arbitrarily,  but  that  an 
arbitrary  refusal  would  leave  the  lessee  at  liberty 
to  assign  without  the  lessor's  consent.  IVeUfar 
V.  Bigge,  9  L.  R.,  Ex.  151  ;  43  L.  J.,  Ex.  96  ;  ^2 
W.  R.  843. 

An  arbitrary  refusal  is  equivalent  to  an  "  un- 
fair and  unreasonable  "  refusal ;  and  a  refusal 
*'  upon  advice,"  though  the  grounds  of  refusal 
be  not  specified,  is  not  "  arbitrary."    lb. 

A  lessee,  in  a  lease  of  a  house  and  premises  to 
him  for  twenty-one  years,  covenanted  with  the 
lessor,  his  executors,  &c.,  that  he  would  not 
cany  or  suffer  to  be  carried  on  any  other  busi- 
ness upon  the  premises  than  that  of  a  grocer 
and  tea-dealer  without  the  previous  consent  in 
writing  of  the  lessor,  his  executor,  &c.,  and  that 
he,  his  executors,  and  permitted  assigns,  should 
not  assign  or  underlease  the  premises  witi^ont  the 
like  previous  consent  in  writing,  "  but  such  con- 
sent not  to  be  unreasonably  withheld,"  and  on 
the  granting  of  such  consent  the  lessee  should 
pay  a  certain  fee  for  the  preparation  of  it,  and 
give  notice  of  any  assignment  to  the  lessor. 
The  premises  were  afterwards  conveyed  by  the 
lessor  subject  to  the  lease.  The  lessee  applied 
for  the  necessary  consent  to  enable  him  to  mort-. 
gage  the  premises  by  way  of  underlease,  and  it 
was  refused.  On  demurrer  to  an  action  for  an 
injunction  and  for  specific  performance  of  the 
covenant,  or  for  damages  : — Held,  that  the  words 
"  but  such  consent  not  to  be  unreasonably  with- 
held "  did  not  amount  to  a  contract  on  the  part 
of  the  lessor,  but  were  a  qualificatioa  of  the 
covenant  by  the  lessee.  Treloar  v.  Bigge  (9 
L.  R.,  Ex.  151)  followed.  Sear  v.  HouMe  Pro* 
perty  and  Investment  Society ^  16  Ch.  D.  387  ;  50 
L.  J.,  Ch.  77  ;  43  L.  T.  531  ;  29  W.  R.  192  ;  45 
J.  P.  204. 

In  a  lease  when  there  is  a  covenant  not  to  sub- 
let without  consent,  but  such  consent  must  not 
be  withheld  except  on  reasonable  objection,  and 
a  heavy  rent  is  reserved  by  the  lease,  very  strong 
ground  for  refusing  the  consent  must  be  shewn, 
as  the  refusal  throws  a  heavy  burthen  of  rent  on 
the  lessees.  Sheppard  v.  Hong  Kong  and 
Shanghai  Banking  Corporation^  20  W.  R.  459. 

Consent  of  Lessor  or  Lessee.] — ^A  lease  of 
mines  contained  a  covenant  that  the  lessee  should 
not,  without  the  consent  of  the  lessor,  let  or 
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assign  the  mines.  The  lessor  granted  to  the 
lessee  a  licence  to  sublet  a  part,  bat  the  licence 
provided  that  this  should  not  authorize  any 
further  letting  or  assigning  of  the  part  of  the 
mines,  the  subject  of  the  licence,  without  such 
consent  as  was  required  by  the  lease.  The  lessee 
then  agreed  to  sublet  to  an  under-lessee  the  part 
of  the  mines  the  subject  of  the  licence,  the 
underlease  to  contain  provisions  in  all  respects 
like  those  in  the  original  lease: — Held,  that, 
according  to  the  agreement,  the  underlease  ought 
to  contain  a  covenant  by  the  under-lessee  against 
letting  or  assigning  without  the  consent  of  the 
lessee,  and  not  a  covenant  against  letting  or 
assigning  without  the  •  consent  of  the  lessor. 
William^m  v.  Williamsanj  9  L.  R.,  Ch.  729  ;  43 
L.  J.,  Ch.  738 ;  31  L.  T.  291.  *  Reversing  17 
L.  R.,  Eq.  649  ;  43  L.  J.,  Ch.  382  ;  30  L.  T.  154  ; 
22  W.  R.  682. 

Assignment  b«fore  Consent] — ^When  a  lease 
provides  that  the  lessee  shall  not  assign  or  under- 
let without  the  consent  in  writing  of  the  lessor, 
which,  however,  is  not  to  be  withheld  from  any 
assignment  or  underlease  to  a  respectable  and 
responsible  person,  it  is  unnecessary  to  the 
validity  of  an  assignment  or  underlease  to  a 
person  of  that  character  that  the  consent  of  the 
lessor  should  be  first  obtained.  Hyde  v.  Warden^ 
3  Ex.  D.  72  ;  47  L.  J.,  Ex.  121  ;  37  L.  T.  567— 
C.A. 

b.  TTpon  whom  Binding. 

Asdgnees.] — Semble,  that  a  covenant  by  a 
lessee,  that  he,  his  executors  and  administrators, 
shall  not  assign  without  licence,  is  not  binding 
upon  the  assignee  of  the  lessee.  Paul  v.  Nurse, 
2  M.  &  R.  525  ;  8  B.  &  C.  486. 

A  covenant  that  the  lessee,  his  executors  or 
administrators,  will  not  assign,  does  not  bind  his 
assignees.  Doe  d.  Cheere  v.  Smith,  5  Taunt. 
795  ;  1  Marsh.  359  ;  2  Rose,  280. 

Personal  Represontatiyes.] — If  a  lease  con- 
tains a  proviso  that  the  lessee  and  his  admini- 
strators shall  not  set,  let,  or  assign  over  the 
whole  or  part  of  the  premises  without  leave  io 
writing,  on  pain  of  forfeiting  the  lease,  the  ad- 
ministratrix of  the  lessee  cannot  underlet  without 
incurring  a  forfeiture.  Roe  d.  Qregson  v.  Har- 
rUofiy  2  T.  R.  425. 

A  parol  licence  to  let  part  of  the  premises  does 
not  discharge  the  lessee  from  the  restriction  of 
such  a  proviso.    Ih, 

Executors  may  dispose  of  a  lease  for  years  as 
assets,  notwithstanding  a  proviso  or  covenant 
that  the  lessee  shall  not  alien.  S^rs  v.  Hind, 
1  Ves.  295. 

Assignees  in  Bankruptcy.] — ^An  option  given 
to  a  tenant  to  call  for  an  extended  lease,  will 
pass  to  his  assignees  in  bankruptcy,  and  may  by 
them  be  assigned  to  a  purchaser.  Buckland  v. 
Papillon,  1  L.  R.,  Eq.  477  ;  12  Jur.,  N.  S.  155. 
Affirmed,  2  L.  R.,  Ch.  67 ;  36  L.  J.,  Ch.  81  ;  12 
Jur.,  N.  S.  992. 

But  such  would  not  have  been  the  case,  if  the 
tenant  had  been  restrained  from  alienation.    Ih, 

To  Railway  Oompany.]— A  railway  company 
arranged  by  private  contract  the  price  of  the 
interest  of  a  tenant  in  land  they  required,  there 
being  a  covenant  in  his  lease  not  to  assign  with- 
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out  the  consent  of  his  landlord  : — Held,  that  the 
covenant  was  abrogated  so  as  to  enable  the 
tenant  to  assign  to  the  railway  company  without 
the  consent  of  his  lessor.  Slipper  v.  Tottenliam 
and  Hampttead  Junction  RaUway  Company,  4 
L.  R.,  Eq.  112  ;  36  L.  J.,  Ch.  841. 

o.  Breach  of. 

What  is.] — The  lease  of  a  farm  contained  a 
covenant  by  the  lessees,  "  that  they  would  not 
assign  or  otherwise  part  with  possession  of  the 
premises  without  the  written  consent  of  the 
lessor "  with  a  proviso  that  "  in  case  the  lessees 
should  fail  in  the  observance  or  performance  of 
any  or  either  of  the  covenants  and  agreements 
on  his  or  their  part,'*  it  should  be  lawful  for  the 
lessor  to  re-enter.  The  lessees  sold  their  interest 
in  the  lease  to  W.,  and  the  lessor  in  a  letter  con- 
sented that  W.  should  take  the  farm  **  on  the 
same  conditions  and  in  accordance  with  the 
lease."  W.  entered  and  took  possession  of  the 
farm,  but  no  assignment  of  the  term  was  exe- 
cuted to  him : — Held,  that  there  was  no  such 
breach  of  the  covenant  not  to  assign  without  the 
written  consent  of  the  lessor,  as  to  enable  him  to 
maintain  ejectment,  first,  because  W.  appeared 
to  have  entered  into  possession  at  the  instance 
of  the  lessor  rather  than  of  the  lessees ;  and, 
secondly,  because  the  consent  to  the  assignment 
did  not  prohibit  the  lessees  from  parting  with 
possession  of  the  premises  till  a  lease  had  been 
executed.  Wett  v.  Dohb,  5  L.  R.,  Q.  B.  460  ;  39 
L.  J.,  Q.  B.  190  ;  23  L.  T.  76  ;  18  W.  R.  1167  ; 
10  B.  &  S.  987— Ex.  Ch. 

A  covenant  not  to  assign  or  otherwise  part 
with  the  premises,  or  any  part  thereof,  for  the 
whole  or  any  part  of  the  term,  is  broken  by  an 
underlease.  Doe  d.  Holland  v.  Worsley,  1  Camp. 
20. 

Although  underleases  are  not  within  the  gene- 
ral words  of  provisoes  concerning  assignments. 
KinvsrsUy  v.  Orpe,  1  Dougl.  55  ;  8,  P.,  Church 
V.  Brown,  15  Ves.  264. 

A  covenant  not  to  assign,  transfer,  set  over,  or 
otherwise  do  or  put  away  the  lease  or  premises, 
does  not  extend  to  an  underlease  for  part  of  the 
term.  Crusoe  d.  Blencowe  v.  Bughy,  2  W.  BL 
766  ;  3  Wils.  234. 

A  lessee  who  covenanted  ^*  not  to  let,  set,  or 
assign,  transfer,  make  over,  barter,  exchange,  or 
otherwise  part  with  the  indenture,"  Jcc,  with  a 
proviso  that  the  landlord  might  in  such  case  re- 
enter, gave  a  warrant  of  attorney  to  confess 
judgment,  on  which  the  lease  was  taken  in 
execution  and  sold  : — Held,  to  be  no  forfeiture 
of  the  lease.  Doe  d.  Mitehinson  v.  Carter,  8 
T.  R.  57. 

But  it  being  found  by  verdict  that  the  tenant 
gave  such  warrant  of  attorney  to  a  creditor  for 
the  express  purpose  of  enabling  such  creditor  to 
take  the  lease  in  execution  under  the  judgment ; 
this  is  in  fraud  of  the  covenant,  and  the  landlord, 
under  a  clause  of  re-entry  in  the  lease  for  breach 
of  the  condition,  may  recover  the  premises  in 
ejectment  from  a  purchaser  vnder  the  sherif^^s 
sale.    S,  C,  8  T.  R.  300. 

Letting  the  premises  from  year  to  year  by  the 
tenant  is  a  breach  of  a  covenant  not  to  ^^  under- 
lease."   Timms  v.  Baker,  49  L.  T.  106. 

A  lease  of  the  opera-house  contained  covenants 
on  the  part  of  the  lessee  ;  secondly,  not  to  grant 
away,  assign,  dispose  of,  &c.,  the  stalls  or  boxes 
<*  for  any  longer  period  than  one  year  or  season.'* 

3  P 
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On  the  2l8t  December,  1851,  the  lessee  leased 
certain  boxes  for  one  year,  to  commence  from 
March,  1862.  On  the  Ist  of  August,  1852,  he 
made  another  lease  of  the  same  boxes  to  a  different 
person,  with  this  habendum,  ''from  the  1st  of 
February  now  next  ensuing,  or  &om  such  sub- 
sequent day  during  the  year,  upon  which  the 
theatre  shall  be  opened,  and  thenceforth  for  the 
full  term  of  one  year,  to  be  computed  from  that 
day  :  *' — Held,  that  this  was  not  a  breach  of  the 
covenant.  Croft  v,  LumleVf  6  H.  L.  Gas.  672 ; 
27  L.  J.,  Q.  B.  321 ;  4  Jur.,  N.  8.  903. 

Thirdly,  "not  to  charge  nor  incumber  the 
theatre,  or  the  income  thereof,  or  the  terms 
hereby  granted,  by  mortgaging  the  same,  or 
granting  any  tent-charges  or  any  other  incum- 
brance whatever."  The  lessee  was  greatly  in 
debt.  In  respect  of  his  debts,  he  granted  war- 
rants of  attorney  (one  of  which  was  to  secure 
payment  of  bills  not  then  due,  and  another 
provided  that  it  was  a  concurrent  security,  with 
an  indenture  therein  recited,  that  judgment  was 
to  be  entered  up  when  the  grantee  thought  fit, 
and  be  registei^),  and  judgments  were  signed 
against  him  on  those  warrants  of  attorney,  and 
upon  judge^s  orders,  and  registered  : — Held,  that 
no  breach  of  this  covenant  had  been  committed. 
lb. 

Demise  for  years  to  8.,  and  8.  covenanted 
that  he,  his  executors,  administrators,  or  assigns, 
would  not  assign  the  indenture,  or  his  or  their 
interests  therein,  or  assign  the  premises  to  any 
person  whatsoever,  without  consent  in  writing 
of  the  lessor ;  proviso,  that  in  case  8.,  his  exe- 
cutors, administrators,  or  assigns,  should  part 
with  his  or  their  interest,  contrary  to  his  cove- 
nant, that  the  lessor  might  re-enter.  8.  deposited 
the  lease  as  a  security  for  money  borrowed,  and 
became  bankrupt,  and  the  lease  was  sold  by 
direction  of  the  chancellor  to  pay  that  debt : — 
Held,  that  the  assignees  under  tne  commission 
might  assign  the  lease  to  the  vendee,  without 
the  consent  of  the  lessor.  Doe  d.  Ooodhehere  v. 
Sevan,  3  M.  &:  8.  353  ;  2  Bose,  456. 

Where  a  lessee  of  a  house  and  a  garden 
for  term  of  years  covenanted  with  the  lessor 
"not  to  use  or  exercise,  pr  permit  or  suffer 
to  be  used  or  exercised,  upon  the  demised  pre- 
mises or  any  part  thereof,  any  trade  or  business 
whatsoever,  without  the  licence  of  the  lessor," 
and  afterwards,  without  the  licence  of  the  lessor, 
assigned  the  lease  to  a  schoolmaster,  who  carried 
on  his  business  in  the  house  and  premises : — 
Held,  that  the  assignment  was  a  breach  of  this 
covenant,  and  the  lessor  entitled  to  re-enter 
under  a  proviso  for  re-entry  for  non-performance 
of  covenants.  Doe  d.  BUh  v.  Keeling^  1  M.  &  8. 
95.  And  see  Jone9  v.  Thomey  3  D.  &  R.  152 ; 
1  B.  &  C.  715. 

Where  a  lease  contained  a  proviso  for  re-entry, 
in  case  the  tenant  should  demise,  lease,  grant,  or 
let  the  demised  premises,  or  any  part  or  parcel 
thereof,  or  convey  to  any  person  whomsoever  for 
all  or  any  part  of  the  term,  without  the  licence 
of  the  lessor  in  writing ;  and  the  tenant,  without 
such  licence,  agreed  with  a  person  to  enter  into 
partnership  with  him,  and  that  he  should  have 
the  use  of  a  back  chamber  and  some  other  parts 
of  the  premises  exclusively,  and  of  the  rest 
jointly  with  the  tenant,  and  accordingly  let  him 
into  possession  : — Held,  that  the  lessor  was  en- 
titled to  re-enter.  Roe  d.  Dinffley  v.  Sales,  1 
M.  &  8.  297. 

Proviso  in  a  lease  for  re-entry,  and  that  the 


lease  should  be  void,  if  the  lesseee  assigned  with- 
out licence.  The  lessee  by  deed  assigned  all  his 
property  real  and  personal  to  trustees  for  the 
benefit  of  his  creditors,  and  was  afterwards  de- 
clared a  bankrupt: — Held,  that  the  deed  cf 
assignment,  being  an  act  of  bankruptcy,  did  not 
operate  as  a  vidid  conveyance  of  the  lessee's 
interest  under  the  lease,  and  that  therefore  it 
did  not  work  a  forfeiture.  Doe  d.  Lloyd  v. 
Powell,  8  D.  &  R.  35 ;  5  B.  &  0.  308. 

In  an  agreement  enuring  as  a  lease,  "  it  was 
stipulated  and  conditioned  that  the  lessee  shall 
not  underlet : " — Held,  that  these  words  created 
a  condition,  upon  a  breach  of  which  the  lessor 
might  maintain  ejectment,  without  an  express 
clause  of  re-entry.  Doe  d.  ffenniker  v.  Watt, 
1  M.  &  R.  694  ;  8  B.  &  C.  308. 

Letting  Lodgings.] — ^Letting  lodgings  is 

not  a  breach  of  a  covenant  not  to  underlet. 
Doe  d.  Pitt  V.  Laming,  4  Camp.  77. 


Deposit  of  Lease.] — ^A  covenant  in  a  lease 


of  a  chop-house  not  to  let,  set,  assign,  transfer, 
set  over,  "  or  otherwise  part  with  the  premises 
demised,  or  that  present  indenture  of  lease,"  is 
not  broken  by  proof  of  a  deposit  of  the  lease 
with  the  brewers  of  the  lessee,  as  a  security  for 
money  advanced  and  beer  supplied  to  the  house, 
as  it  could  not  be  deemed  to  be  a  parting  with 
the  premises  within  the  meaning  of  tne  covenant. 
Doe  d.  Pitt  V.  Hogg,  4  D.  &  R.  226 ;  1  0.  &  P. 
160  ;  S.  C,  nom.  Doe  d.  Pitt  v.  Laming,  B.  &  M. 
36. 

Effoct  of.]— By  a  deed  dated  March  1st,  1832, 
the  defendant  leased  a  farm  for  fourteen  years, 
the  lease  contained  a  proviso  for  re-entry  by  the 
lessor  if  the  lessees  should  assign  without  his 
licence  and  a  covenant  by  the  lessees  not  to 
assign  ;  also  a  covenant  by  the  lessor  at  the  ex- 
piration of  the  demise  to  pay  for  certain  things 
at  a  valuation.  After  the  expiration  of  the 
term  the  lessees  continued  to  occupy  the  farm 
as  tenants  from  year  to  year  on  the  terms  of  the 
lease.  In  1864,  they  by  deed  assigned  their 
interest  in  the  farm,  with  their  farming  stock 
and  valuations,  to  the  plaintiff,  in  order  to  raise 
a  sum  of  money  to  be  paid  to  their  creditors 
under  a  composition  deed  executed  at  the  same 
time.  The  plaintiff  entered  into  occupation  of 
the  farm  but  never  paid  rent.  On  the  18th 
March  the  defendant,  having  no  knowledge  of 
the  assignment,  gave  the  lessees  notice  to  quit, 
and  the  plaintiff,  as  assignee,  gave  him  a  similar 
notice : — Held,  that  the  plaintiff  could  not  main- 
tain an  action  against  the  defendant  on  the  cove- 
nant for  a  valuation.  Per  Mellor  and  Lush,  JJ., 
on  the  ground  that  there  was  no  new  contract 
between  the  plaintiff  and  defendant,  and  that 
the  right  of  action  did  not  pass  from  the  lessees 
to  the  plaintiff  by  the  assignment  of  the  tenancy 
created  by  parol  between  the  lessor  and  lessees. 
Per  8hee,  J.,  on  the  ground  that  the  lessees 
having  no  right  to  assign  without  the  licence  of 
the  lessor,  could  not  transfer  any  interest  to  the 
plaintiff.  Elliott  v.  Johnson,  2  L.  R.,  Q.  B.  120  ; 
36  L.  J.,  Q.  B.  41  ;  15  W.  R.  253  ;  8  B.  &  8.  38. 

Lands  were  demised  in  1861  by  lease,  with  a 
covenant  against  alienation  or  sub-letting  with- 
out the  consent  of  the  landlord.  A  deed,  pur- 
porting to  assign  the  tenancy  to  A.,  was  executed 
by  the  person^  representatives  of  the  lessee,  but 
the  consent  of  the  landlord  to  sach  assignment 
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was  not  obtained.  A.  afterwards  sub-let  the 
premises  to  the  defendant,  as  tenant  from 
year  to  year,  who  came  into  and  continued  in 
possession  of  the  lands.  The  rent,  under  this 
sub-letting,  being  in  arrear,  an  ejectment  was 
brought  by  A.  and  others  daiming  under  him, 
for  non-payment  of  rent,  in  which  the  defendant, 
the  sub-tenant,  took  defence,  denying  that  there 
was  any  subsisting  tenancy  in  respect  of  the 
lands  between  himself  and  the  plaintiff  or  any 
other  person  : — ^Held,  first,  that  as  the  assign- 
ment to  A.  was  void  and  no  estate  passed  to  A. 
thereunder,  his  sub-tenant  (the  defendant)  was 
estopped  from  disputing  A.'s  title,  and  that  it 
was  no  defence,  to  shew  that  the  term  of  the 
lease  so  ineffectually  assigned  had  expired  after 
the  sub-letting  and  before  the  commencement 
of  the  action.  Secondly,  that  as  at  the  time  of 
the  sub-letting,  A.  was  in  possession  without 
title,  and  not  as  tenant  under  the  lease  con- 
taining the  prohibitory  covenant,  the  sub-letting 
was  not  avoided  by  the  18th  section  of  the 
23  &  24  Vict.  c.  154.  Wogan  v.  Doyle,  12  L.  R., 
Ir.  69. 

AMignment  to  one  of  two  Partners  on  Dissolu- 
tion.]— A  lease  was  granted  to  two  partners,  B. 
and  H.,  as  joint  tenants.  The  lessees  covenanted 
that  they,  their  executors,  administrators,  or 
assigns,  or  any  or  either  of  them,  would  not, 
during  the  term,  assign,  underlet,  or  part  with 
the  possession  of  the  demised  property  to  any 
person  or  persons  without  the  written  consent  of 
the  lessor ;  and  there  was  a  proviso  for  re-entry 
on  the  breach  of  .  any  of  the  covenants.  The 
partners  dissolved  partnership,  and  agreed  that 
the  partnership  property  should  be  mi^e  over  to 
B.,  and  that  the  leasehold  property  should  be 
assigned  to  him  with  the  consent  of  the  lessor, 
if  such  consent  could  be  obtained,  and  recited, 
AS  the  fact  was,  that  H.  had  given  up  sole  pos- 
session of  the  leaseholds  to  B.  Consent  was  not 
obtained,  and  no  assignment  of  the  leasehold  was 
executed,  but  B.,  from  the  time  of  the  dissolu- 
tion, remained  in  sole  possession : — Held,  that 
there  had  been  no  breach  of  the  covenant,  'and 
that  the  proviso  for  re-entry  had  not  come  into 
operation.  BrUtol  (^CorporatioTi)  v.  Westcott, 
12  Ch.  D.  461 ;  41  L.  T.  117 ;  27  W.  R.  841— 
C.A. 

A.  and  B.,  partners  in  trade,  were  assignees  of 
a  lease  which  contained  a  covenant  by  the  lessee, 
for  himself  and  his  assigns,  that  he  would  not, 
neither  should  his  executors,  administrators,  nor 
assigns,  assign  the  demised  premises  without  the 
consent  in  writing  of  the  lessor.  On  the  dissolu- 
tion of  the  partnership,  A.  assigned  all  his  in- 
terest in  the  premises  to  B. : — Held,  a  breach  of 
the  covenant.  Varley  v.  Otppard,  7  L.  R„  C.  P. 
505  ;  26  L.  T.  882  ;  20  W.  R.  972.  See  2>reoeding 
case. 

Waiver  of  Breach.] — The  acceptance  of  rent 
with  knowledge  of  a  written  underletting  for  a 
time  certain  is  a  waiver  pro  tan  to  of  the  breach 
of  covenant  not  to  underlet.  Waldron  v.  Haw- 
Mm,  10  L.  R.,  C.  P.  342 ;  44  L.  J.,  C.  P.  116 : 
32  L.  T.  119  ;  23  W.  R.  390. 

A  lessor  lets  houses  and  lands  upon  a  lease  for 
twenty-one  years,  containing  a  covenant  that  the 
lessee  would  not  assign,  underlet,  or  permit  any 
person  to  occupy  any  part  of  the  premises  with- 
out the  consent  of  the  lessor.  The  lessee  under- 
let part  of  the  premises  by  written  agreement  to 


T.  for  a  year,  and  the  lessor  having  accepted, 
and  also  distrained  for  rent  accrued  due  after 
the  making  of  the  Agreement,  and  with  notice 
thereof,  brought  ejectment  as  for  a  forfeiture 
upon  breach  of  the  covenant  not  to  underlet  or 
permit  to  occupy  : — Held,  that  the  breach  was 
not  a  continuing  breach.    lb. 

Bankmptey  of  Sab-Tenant  —  Title  of  his 
Tnutee  to  Payment  fbr  Hay  and  Straw  on  Pre- 
miiOB.] — A  tenant  held  under  a  lease  containing  a 
covenant  against  subletting,  and  a  clause  giving 
the  landlord  a  right  to  re-enter  in  case  of  breach  of 
covenant,  bankruptcy,  or  liquidation  on  the  part 
of  the  tenant.  The  tenant  sublet  without  leave. 
Afterwards  the  under-tenant  filed  a  liquidation 
petition,  and  the  landlord  then  first  heard  of  the 
subletting.  The  landlord  then  agreed  with  two 
of  the  under-tenant's  creditors  to  accept  a  new 
tenant  on  the  old  terms  if  ono  could  be  found  in 
thirty-one  days,  and,  if  no  tenant  was  found,  to 
give  a  reasonable  time  for  the  removal  of  the 
com  and  other  effects  belonging  to  the  estate  of 
the  under-tenant.  No  new  tenant  was  found, 
and  the  landlord  took  possession.  The  lease  con- 
tained covenants  by  the  tenant  to  do  certain 
things  during  the  last  year  of  the  term,  and  on 
delivering  up  the  premises  to  leave  thereon  the 
hay  and  straw  grown  thereon  during  the  last 
year  on  being  paid  for  the  same.  In  an  action 
by  the  under-tenant's  trustee  in  bankruptcy 
against  the  landlord  to  recover  the  value  of  the 
hay  and  straw  : — Held,  that  the  under-tenant 
was  bound  by  the  terms  of  the  lease,  that  the 
lease  having  been  determined  by  forfeiture  in 
consequence  of  the  under-tenant  filing  a  liquida- 
tion petition,  the  clause  giving  a  right  to  pay- 
ment for  the  hay  and  straw  did  not  apply  ;  that 
the  defendant's  rights  were  not  affected  by  the 
subsequent  agreement  and  he  was  entitled  to 
judgment.  Silcoch  v.  Farmer,  46  L.  T.  404 — 
C.A. 

Evidence  as  to.] — If  a  person  is  found  on  the 
premises,  appearing  as  the  tenant,  it  is  prim& 
facie  evidence  of  an  underletting  sufficient  to 
maintain  an  action  for  a  breach  of  covenant  not  to 
assign  or  underlet.    Doe  d.  Htndly  v.  Mickarby, 

5  Esp.  4. 

Xeaflnre  of  Damages.]  —  The  measure  of 
damages  for  a  breach  of  a  covenant  for  assign- 
ing or  underletting  premises  without  a  licence,  is 
such  a  sum  as  will,  as  far  as  money  can,  put  the 
lessor  in  the  same  position  as  if  he  had  still  the 
lessee's  liability,  instead  of  the  liability  of 
another  of  inferior  pecuniary  ability,  for  breaches 
both  past  and  future.  Willutms  v.  JBarle,  3 
L.  R.,  Q.  B.  739  ;  37  L.  J.,  Q.  B.  231 ;  19  L.  T. 
238  ;  16  W.  R.  1041  ;  9  B.  &  S.  740. 

6.  As  TO  Rates  and  TAXEa 

Covenant  to  Pay.  ] — If  a  party  agrees  to  take  a 
lease  at  a  net  rent,  he  cannot  object  that  the 
lease  contains  a  covenant  for  him  to  pay  the  land 
tax  and  sewers  rate.    Bennett  v.  Womack,  3  C. 

6  P.  96  ;  7  B.  &  C.  627. 


Land  Tax.] — A  tenant  verbally  agreeing 


"  to  pay  all  taxes,"  is  bound  to  pay  the  land  tax, 
although  not  specifically  mentioned.  Amfield  v. 
White,  R.  &  M.  246. 

3  F  2 
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Upon  the  construction  of  an  agreement  to 
demise  a  farm  for  fourteen  years,  "  at  the  yearly 
rent  of  40Z.  payable  quarterly,  free  of  all  out- 
goings ;"  and  by  which  the  parties  agreed  "to 
gitint  and  accept  a  lease  on  the  above  and  other 
usual  terms :" — Held,  that  the  landlord  was  en- 
titled to  a  net  rent  payable  free  of  land  tax,  and 
tithe  commutation  rent-charge.  Parish  v.  Slee- 
man,  1  De  G.,  F.  &  J.  326  ;  29  L.  J.,  Ch.  96  ;  6 
Jur.,  N.  S.  386  ;  8W.  R.  166. 

A.  demised  land  to  B.  upon  a  building  lease,  at- 
the  yearly  rent  of  60Z.,  clear  of  all  rates  and 
assessments,  the  sewers  rate  and  land  tax  ex- 
cepted, with  the  usual  covenant  for  payment  of 
rent.  B.  having  by  building  on  the  land  in- 
creased its  rateable  value  to  300/.  per  annum  : — 
Held,  that  he  was  only  entitled  to  deduct  the 
sewers  rate  and  land  tax  upon  the  original  rent, 
and  not  in  respect  of  the  improved  value.  Smith 
V.  Humble,  15  C.  B.  321. 


Tithe  Bent-charge.]— The  lessor  of  lands 


was,  at  the  date  of  the  lease,  also  the  owner  of 
the  tithe  rent-charge  upon  such  lands.  The  lease 
contained  a  coveilant  by  the  lessee  to  pay  "  all 
taxes  and  assessments  whatsoever  for  or  in  re- 
spect of  the  demised  premises,  save  and  except 
the  level  tax,  property  tax,  and  land  tax,"  which 
were  to  be  paid  by  the  lessor: — Held,  in  an 
action  upon  the  covenant  by  the  assignees  of  the 
reversion  and  of  the  tithe  rent-charge,  ftgainst 
the  lessee  for  non-payment  of  tithe  rents,  that 
the  words  "  taxes  and  assessments  "  in  the  cove- 
nant did  not  include  the  tithe  rent-charge,  and 
that  the  action  was  therefore  not  maintainable. 
Jeffrey  v.  Neale,  6  L.  E.,  C.  P.  240;  40  L.  J., 
C.  P.  191  ;  24  L.  T.  862  ;  19  W.  R.  TOO. 

By  a  lease,  the  tenant  agreed  to  pay  the  rent, 
"  without  any  deduction  in  respect  of  any  taxes, 
rates,  assessments  or  charges  whatsoever,  the 
landlord's  property  tax  only  excepted  : " — Held, 
that  he  was  bound  to  pay  the  tithe  rent-charge 
imposed  upon  the  demised  hereditaments.  Lock- 
wood  V.  WUgon,  43  L.  J.,  C.  P.  179 ;  30  L.  T. 
761  ;  22  W.  R.  919, 


Paving  Bate.]— The  defendant  became 


tenant  of  a  house  under  a  lease  by  which  he 
covenanted  to  pay  "  all  rates,  taxes,  charges  and 
assessments  whatsoever  which  now  are  or  may  be 
charged  or  assessed  upon  the  said  premises,  or 
any  part  thereof,  or  upon  any  person  or  persons 
in  respect  thereof,"  land  tax  and  property  tax 
excepted.  The  local  board  of  health  gave  notice 
to  the  plaintiff,  as  owner  (he  having  acquired  the 
lessor's  interest  in  the  premises)  to  sewer,  level, 
pave,  &c.,  the  street  in  which  the  house  was 
situate ;  and,  upon  his  failure  to  comply  with 
the  notice,  the  board  did  the  work,  and  made 
an  apportionment  upon  him  in  respect  thereof, 
under  the  Public  Health  Act,  1848  (11  &  12  Vict, 
c.  68),  and  the  acts  amending  that  act,  and  he 
was  compelled  to  pay  the  amount  and  interest : 
— Held,  that  this  was  a  "  charge  upon  the  pre- 
mises," or  "  upon  a  person  in  respect  thereof," 
from  which  by  his  covenant  the  defendant 
undertook  to  relieve  the  plaintiff,  and  there- 
fore the  plaintiff  was  entitled  to  maintain  an 
action  against  the  defendant  in  respect  of  the 
money  and  interest  so  paid  by  him.  Hartley  v. 
Hudson,  4  C.  P.  D.  367 ;  48  L.  J.,  C.  P.  751. 

The  lessee  of  a  house  in  a  new  street  within 
the  metropolitan  district  for  seven,  fourteen,  or 
twenty-one  years,  covenanted  with  his  lessor  to 


pay  all  rates  and  assessments  taxed,  rated, 
charged,  assessed,  or  imposed  upon  the  demised 
premises,  or  upon  or  payable  by  the  occupier 
or  tenant  in  respect  thereof : — Held,  that  the 
proportion  of  the  expense  of  paving  the  new 
street  assessed  upon  the  demised  house  under  25 
&  26  Vict.  c.  102,  s.  96,  was  not  a  rate  payable 
by  the  tenant  under  this  covenant.  Allum  v. 
Diohimon,  9  Q.  B.  D.  632  ;  52  L.  J.,  Q.  B.  190  ; 
47  L.  T.  498  ;  30  W.  R.  930  ;  47  J.  P.  102— C.  A. 
Affirming  46  J.  P.  262. 

A  local  act  gave  a  corporation  power  to  call  on 
the  owner  (i.  e.,  the  person  receiving  the  rack 
rent)  of  any  houses  to  pave  the  street  opposite  to 
his  houses,  and  in  default  to  do  it  themselves,  and 
recover  the  expenses  from  such  owner  by  action, 
and  also,  as  an  additional  remedy,  by  obliging  all 
his  tenants  to  pay  to  the  extent  of  their  unpaid 
rent,  whether  the  expenses  were  incurred  before 
their  own  particular  houses  or  not.  A.  let  a 
house  to  B.,  who  covenanted  to  pay  and  discharge 
"all  taxes,  rates,  assessments  and  impositions 
payable  in  respect  of  the  demised  premises." 
The  corporation,  on  default  by  the  landlord, 
paved  the  street  before  the  tenant's  house  ;  the 
landlord  paid  the  money  expended  by  them  in 
his  default,  and  sought  to  recover  it  from  the 
tenant  on  his  covenant : — Held,  that  he  was  not 
liable.  Tidswell  v.  WhitwoHh,  2  L.  R.,  G.  P. 
326  ;  39  L.  J.,  C.  P.  103  ;  15  L.  T.  574  ;  'l5  W.  R. 
427. 

Covenants  as  to  Drainage.  1 — The  defendant 
was  tenant  to  the  plaintiffs  of  certain  heredita- 
ments under  a  lease,  by  which  he  was  bound  to 
"  bear,  pay,  and  discharge  ....  all  other  taxes, 
rates,  duties,  and  assessments  whatsoever,  whether 
parliamentary,  parochial,  or  otherwise."  The 
drainage  having  become  defective,  the  sanitary 
authority  of  the  borough  within  which  the  here- 
ditaments were  situated  caused  a  notice  to  be 
served  upon  the  plaintiffs  requiring  them,  as 
owners,  to  abate  the  nuisance,  and  the  notice 
not  having  been  complied  with,  obtained  an 
order  from,  a  justice  to  the  like  effect.  The 
plaintiffs  having  executed  the  works  necessary 
ta  enable  them  to  obey  the  order,  sought  to 
recover  the  cost  of  them  from  the  defendant 
under  the  foregoing  covenant : — Held,  by  Bag- 
gallay  and  Bramwell,  L.  JJ.  (Brett,  L.  J.,  dis- 
senting), that  the  action  was  maintainable. 
Budd  V.  Marshall,  5  C.  P.  D.  481  ;  50  L.  J., 
Q.  B.  24  ;  42  L.  T.  793 ;  29  W.  R.  148  ;  44  J.  P. 
684— C.  A. 

Under  a  demise  of  premises  for  twenty-one 
years,  the  lessee  covenanted  to  pay  the  rent 
reserved  "without  any  deduction  or  abatement 
except  land  tax  and  landlord's  property  tax,'* 
and  further  "to  pay  and  discharge  all  man- 
ner of  taxes,  rates,  charges,  assessments  and 
impositions  whatever  (except  as  aforesaid)  then 
or  at  any  time  or  times  during  the  term  to  be 
charged,  assessed,  or  imposed  on  the  premises 
demised,  or  in  respect  thereof  or  of  the  rent  as 
aforesaid,  by  authority  of  parliament  or  other- 
wise howsoever."  During  the  term  the  lessor 
received  from  the  sanitary  authority  a  notice, 
pursuant  to  the  Public  Health  Act,  1875  (88  &  39 
Vict.  c.  55),  s.  94,  to  abate  a  nuisance  injurious 
to  health,  arising  from  the  bad  condition  of  the 
drains  upon  the  premises,  and  in  order  to  prevent 
proceedings  against  him,  executed  the  required 
works : — Held,  that,  the  payment  having  been 
made  by  the  lessor,  not  for  a  "  rate,  chaige 
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assessment,  or  imposition  assessed  or  imposed 
on  the  demised  premises  or  in  respect  thereof," 
but  in  performance  of  a  duty  imposed  upon  him 
hj  the  act  of  parliament,  he  was  not  entitled 
to  call  upon  the  lessee  under  his  covenant  to 
repay  the  amount.  Bawlinn  t.  Briggty  3  C.  P.  D. 
368  ;  47  L.  J.,  C.  P.  487  ;  27  W.  E.  138. 

In  a  lease  of  a  house  and  premises,  the  lessee 
covenanted  with  the  lessor  to  **  bear,  pay,  and 
discharge  the  sewers  rate,  tithes,  rent-charge  in 
lieu  of  tithes,  and  all  other  taxes,  rates,  assess- 
ments, and  outgoings  whatsoever  which  at  any 
time  or  times  during  the  demise  should  be  taxed, 
rated,  charged,  assessed,  or  imposed  upon  the  de- 
mised premises,  or  any  part  thereof,  or  upon  the 
landlord  or  tenant  in  respect  thereof,  or  on  the 
rent  thereby  reserved"  (except  the  landlord's 
property  tax)  : — Held,  that  the  lessee  could  not' 
recover  from  the  lessor  the  expenses  of  making  a 
drain,  which,  under  29  &  30  Vict.  c.  90,  s.  10,  the 
lessor,  as  owner,  might  have  been  required  by 
the  sewer  authority  to  make,  but  which  the 
lessee  had  made  under  an  arrangement  with  the 
lessor  by  which  the  expense  was  to  be  borne  by 
the  party  liable.  Cro4se  v.  Raw,  9  L.  B.,  Ex. 
209  ;  43  L.  J.,  Ex.  144  ;  23  W.  R.  6. 

The  drainage  board  for  a  district  incurred  ex- 
penses im  mf£ing  surveys,  and  plans  for  certain 
proposed  works.  The  estimates  for  the  proposed 
works  amounted  to  more  than  1,000Z.  The  pro- 
prietors of  one-half  of  the  land  dissented  nom 
the  execution  of  these  works,  which  were  never 
carried  out.  The  board  made  a  general  rate  on 
the  occupiers  of  land  in  the  district,  in  order  to 
pay  for  the  expenses  of  the  surveys  and  plans  : 
— Held,  that  the  occupiers,  and  not  the  owners, 
were  chargeable,  under  the  24  &  25  Vict.  c.  133, 
8S.  31,  38,  with  these  expenses ;  and  that  the 
rate  was  properly  made  on  the  present  value  of 
the  land.  Griffiths  v.  Longdon  and  Eldersfield 
Drainage  Board,  6  L.  R.,  Q.  B.  738 ;  41  L.  J., 
Q.  B.  25  ;  25  L.  T.  126 ;  19  W.  R.  1162. 

A.,  who  was  tenant  of  premises  under  a  lease, 
in  which  he  covenanted  to  pay  ^*  all  such  par- 
liamentary, parochial,  and  county  district,  and 
occasional  levies,  rates,  assessments, taxes, charges, 
impositions,  contributions,  burthens,  duties  and 
services  whatsoever  as  during  the  term  should  be 
taxed,  assessed,  or  imposed  upon  or  in  respect  of 
the  premises,"  underlet  the  premises  to  B.  who 
covenanted  in  the  underlease  to  perform  the 
covenants  on  the  lessee's  part  in  the  lease  to  A. 
A  district  board  of  works,  acting  under  the  Me- 
tropolis Management  Act,  18  &  19  Vict.  c.  120, 
compelled  B.,  as  occupier  of  the  premises,  to  pay, 
the  expense  of  executing  drainage  works  from 
the  premises,  which  the  l^ard  was  authorized  by 
the  act  to  obtain  the  payment  of  from  the  occu- 
pier, the  act  allowing  such  occupier  to  deduct 
the  same  out  of  the  rent  due  irom.  him  to  the 
owner,  provided  it  did  not  affect  any  contract 
between  landlord  and  tenant : — Held,  that  this 
was  an  expense  included  in  the  terms  of  the 
covenant  in  the  original  lease,  and  against  which 
the  occupier,  B.,  undertook  to  bear  A.  harmless, 
and  that  therefore  B.  was  not  entitled  to  deduct 
the  same  from  his  rent.  Sweet  v.  Seager,  2  C.  B., 
N.  S.  119  ;  3  Jur.,  N.  S.  688. 

To  bear  eyery  Burthen.  ]~The  owner  of  a 
theatre  in  pursuance  of  a  notice  given  by  the 
Metropolitan  Board  of  Works,  under  the  provi- 
sions of  s.  11  of  the  Metropolis  Management  and 
Building  Acts  Amendment  Act  of  1878,  incurred 


certain  expenses  in  executing  works  required  by 
the  notice  to  be  done  by  him.  In  an  action 
against  his  lessee  to  recover  the  expenses  under 
a  covenant  contained  in  the  lease,  by  which  the 
lessee  covenanted  to  pay,  bear  and  discharge 
every  other  rate,  tax,  charge,  assessment, 
burthen,  duty  and  imposition  whatsoever,  par- 
liamentary, parochial  or  otherwise,  to  which  the 
lessor  then  was,  or  should,  or  might  thereafter 
be  liable : — Held,  that  the  lessor  was  entitled  to 
recover,  Robertson  and  Thome,  In  re,  47  J.  P. 
566. 

To  Pay  Outgoings.] — The  plaintiff,  the  owner 
of  certain  premises,  demised  them  to  the  defen- 
dants for  a  term  of  years  at  a  yearly  rent  "  clear 
of  all  present  and  fhture  rates,  taxes,  and  deduc- 
tions," and  a  covenant  was  contained  in  the  lease 
that  the  defendants,  '.*  their  successors  or  assigns, 
should  and  would  during  the  term  well  and  truly 
pay,  or  cause  to  be  paid,  the  yearly  rent  therein- 
before reserved,  and  also  should  and  would  bear 
and  pay  all  the  rates,  taxes  and  outgoings  then 
payable  or  thereafter  to  b^ome  payable,  whether 
by  landlord  or  tenant,  in  respect  of  the  said  pre- 
mises." The  corporation  within  whose  limits 
the  premises  were  situated,  incurred  under  the 
special  act  certain  expenses  in  paving  the  street 
adjoining  the  premises,  which  expenses  they 
were  empowered  to  charge  upon  the  owners  of 
buildings  and  lands  in  the  street.  The  plai9tiff 
on  demand  paid  the  expenses  incurred  by  the 
corporation,  and  brought  the  present  action  to 
recover  them  from  the  defendants  under  the 
covenants  in  the  lease : — Held,  that  the  omis- 
sion of  t^e  word  "  outgoings  "  in  the  reddendum 
clause  did  not  qualify  the  covenant  so  as  to  take 
it  out  of  the  decision  in  Crosse  v.  Raw,  supra  ; 
and  that  the  plaintiff  was  therefore  entitled  to 
recover.  Gardner  v.  Furness  Railway  Company, 
47  J.  P.  232. 

Beat,  including  all  Bates.] — Under  a  written 
agreement  for  the  letting  of  premises  at  the 
yearly  rent  of  90Z.,  **  including  all  rates  and 
taxes  "  : — ^Held,  that  the  tenant  was  entitled  to 
deduct  from  his  rent  the  whole  of  the  poor  rates 
paid  by  him.  Barcroft  v.  Welland,  12' L.  R., 
Ir.  35. 

**  Parliamentary  Tax  ** — ^What  is.] — ^An  assess- 
ment levied  under  an  act,  enabling  the  owners 
of  land  to  raise  money  for  repairing  a  bridge,  to 
the  repair  of  which  they  were  liable  latione 
tenursQ,  is  not  a  parliamentary  tax  charged  upon 
the  demised  premises,  within  the  meaning  of  a 
covenant  in  the  lease  to  pay  rent,  "fr^  and 
clear  of  and  from  any  land-tax,  and  all  other 
taxes  and  deductions  what£oever,  either  parlia- 
mentary or  parochial,  then  already  taxed,  charged 
or  imposed,  or  thereafter  to  be  taxed,  charged  or 
imposed  upon  the  premises  or  any  part  thereof, 
or  upon  (1.,  his  heirs,  executors,  administrators 
or  assigns,  in  respect  thereof,  the  landlord's 
property  tax  or  duty  only  excepted."  Baiter 
V.  Greenhill,  2  G.  &  D.  435  ;  2  Q.  B.  148  ;  6  Jur. 
710. 

A  sewers  rate,  not  being  imposed  directly  by 
act  of  parliament,  is  not  *•*'  a  parliamentary  tax." 
Palmer  v.  Earith,  14  M.  &  W.  428  ;  14  L.  J.,  Ex. 
256. 

ConBtrnction  of  CoTonants.] — ^Where  a  party 
took  a  part  of  premises  the  whole  of  which  were 


1611 


LANDLORD    AND    TENANT— Covenant*. 


1612 


rated  at  a  certain  annual  yalue,  and  the  lessor 
covenanted  to  pay  all  taxes  then  chargeable 
thereon,  and  the  lessee  covenanted  to  pay  all  fresh 
taxes  which  might  thereafter  be  charged  on  the 
premises,  or  any  part  thereof : — Held,  that  the 
true  construction  of  these  covenants  was,  that 
the  lessor  should  pay  such  taxes  as  were  charged 
on  the  premises  at  the  time  of  making  the  lease, 
at  the  then  annual  value,  and  that  the  lessee 
should  pay  all  fresh  taxes,  and  all  such  additions 
•  to  those  formerly  chargeable  as  were  occasioned 
by  the  improved  value  of  the  premises.  Watson 
V.  Atkins,  3  B.  &  A.  647. 

Under  a  covenant  by  a  tenant  for  the  payment 
of  802.  yearly  rent,  all  taxes  thereon  being  to  him 
allowed,  but  that  he  would  pay  all  further  or 
additional  rates  on  the  premises,  or  on  any  addi- 
tional buildings  or  improvements  made  by  him  ; 
and  a  covenant  by  the  landlords  to  pay  all  rates 
on  the  premises,  or  on  the  tenant,  in  respect  of 
the  yearly  rent  of  SOL,  except  such  further  or 
additional  taxes  as  might  be  assessed  on  the 
premises  ;  the  tenant  is  bound  to  defray  all  in- 
crease of  the  old  as  well  as  the  new  rates,  beyond 
the  proportion  at  which  the  premises  were  rated 
at  the  time  of  the  deed,  which  was  201.  in  re- 
spect of  the  sol,  rate.  Grahum  v.  Wade,  16 
East,  29. 

A  lease  contained  a  covenant  by  the  lessee  to 
pay  all  rates  and  taxes,  and  a  proviso  for  re-entry 
on  breach : — Held,  first,  that  the  nonpayment 
within  a  reasonable  time  of  a  poor-rate,  which 
had  been  duly  assessed,  allowed  and  published, 
was  a  breach  justifying  a  re-entry  by  the  land- 
lord, and  that  it  was  not  necessary  to  shew  that 
the  rate  had  been  demanded  of  the  tenant,  or 
that  express  notice  of  it  had  been  given  to  him. 
DavU  V.  Burrell,  10  C.  B.  821 ;  15  Jur.  668. 

Held,  secondly,  that  if  the  covenant  meant  to 
pay  on  demand,  a  personal  demand  was  not 
necessary,  but  that  a  demand  on  the  premises  of 
the  tenant's  son  was  sufficient.    Ih, 

A  declaration,  after  setting  forth  an  agreement, 
by  which  the  defendant  took  of  the  plaintiff's 
rooms,  part  of  a  house,  and  agreed  to  pay,  with- 
out saying  to  whom,  the  proportion  of  the  rates 
and  taxes  "which  might  be  assessed  on  the 
premises  so  taken  "  by  him,  averred,  that  after- 
wards, rates  amounting,  to  wit,  to  150/.  were 
assessed  on  the  house,  being'  the  rates  whereof 
the  proportion  was  agreed  to  be  paid  as  afore- 
said ;  that  such  rates  were  afterwards  assessed, 
became  due,  and  were  paid  by  the  plaintiff; 
that  the  proper  proportion  payable  by  the  defen- 
dant was  a  proportion,  to  wit,  one-third,  amount- 
ing to,  to  wit,  to  50/.,  of  aU  which  the  defendant 
had  notice,  and  was  requested  by  the  plaintiff  to 
pay  that  sum.  Pleas,  first,  as  to  12/.  10«.,  tender 
and  payment  into  court ;  secondly,  as  to  the 
residue,  traverse  of  the  request  to  pay ;  and 
fourthly,  as  to  the  residue,  that  the  proper  pro- 
portion payable  by  the  defendant  was  a  propor- 
tion amounting  to  12/.  10*.,  without  this,  that 
the  proper  proportion,  to  wit,  one-third,  amount- 
ing, to  wit,  to  50/. : — Held,  first,  that  the  defen- 
dant was  bound  to  pay  his-  proportion  of  the 
rates  to  the  plaintiff.  Hooper  v.  Woolmer,  1  L., 
M.  k  P.  634  ;  10  C.  B.  870  ;  20  L.  J.,  C:  P.  63. 

Held,  secondly,  that  his  liability  to  do  so  was 
a  primary  and  not  a  collateral  liability ;  and, 
therefore,  that  no  request  to  pay  was  necessary. 

Held,  thirdly,  that  under  the  agreement  to  pay 
a  proportion  of  the  rates  assessed  on  the  premises 


so  taken  by  him,  he  was  bound  to  pay  a  propor- 
tion of  the  rates  assessed  on  the  house  of  which 
such  premises  were  a  part.    Ih, 

Held,  fourthly,  that  the  fourth  plea  was  bad, 
as  traversing  only  the  precise  amount  of  the 
proportion  stated  in  the  declaration,  which  was 
immaterial.    Ih, 

A  lessee  covenanted  that  he  would  pay  all 
taxes,  charges,  rates,  tithes  or  rent-charge  in  lieu 
of  tithe  dues,  and  duties  whatsoever,  as  then 
were  or  should  at  any  time  thereafter  during  the 
demise  be  taxed,  charged,  assessed  or  imposed 
upon  the  demised  premises: — Held,  that  the 
covenant  was  not  confined  to  rates  payable  by 
the  landlord,  but  meant  all  rates  then  imposed 
on  the  lessee  in  respect  of  his  occupation,  and 
all  future  rates  which  might  be  imposed  on  the 
land  itself.  Hurst  v.  Hwst,  4  Ex.  571 ;  19  L.  J., 
Ex.  410. 

Improved  Valve  of  PromiseB.] — ^A  tenant 

of  a  piece  of  ground,  at  a  fixed  annual  rent, 
covenanted  not  to  build  without  the  licence  of 
the  lessor,  and  the  lessor  covenanted  to  pay  all 
taxes  charged  or  to  be  charged  during  the  temu 
At  the  time  of  executing  the  lease  the  lessor  gave 
the  lessee  a  licence  to  build,  which  he  did,  and 
thereby  much  increased  the  annual  value  of  the 
premises: — Held,  that  the  lessor  was  liable  to 
pay  taxes  in  proportion  to  the  rent  received,  and 
not  according  to  the  improved  value.  Watson  v. 
Home,  7  B.  &  C.  285  ;  1  M.  &  R.  191. 

The  tenant  compounded  his  taxes  under  the 
provisions  of  a  local  act,  whereby  his  premises 
were  assessed  at  a  less  annual  sum  tha,n  the  im- 
proved annual  value : — Held,  that  the  tenant 
paid  taxes  in  respect  of  the  whole  improved 
annual  value,  and  that  the  landlord  was  to  pay 
that  proportion  of  the  taxes  paid  which  the  rent 
bore  to  such  improved  annual  value.    Ih, 

Deducting  from  Bent.] — An  agreement  that, 
if  the  tenant  will  continue  to  pay  his  rent  in  full 
without  any  deduction  in  respect  of  landlord's 
property  tax  paid  by  him,  the  landlord  will  repay 
to  the  tenant  all  sums  which  he  has  paid  or  shall 
pay  for  the  landlord's  property  tax,  is  not  invalid 
as  being  contrary  to  the  provisions  of  5  &  6  Vict, 
c.  35.  Lavib  v.  Brewster,  4  Q.  B.  D.  220,  607  ; 
48  L.  J.,  Q.  B.  227,  421  ;  40  L.  T.  457,  537 ;  27 
W.  R.  395,  478—0.  A. 

L.,  being  possessed,  in  1811,  of  premises  far 
terms  expiring  at  Midsummer,  1854,  granted  an 
annuity  to  T.  and  another  to  E.  for  three  lives, 
and  to  secure  such  annuities  demised  the  premises 
to  T.  and  E.,  separately,  for  forty-three  years,  if 
the  lives  should  last  so  long.  In  1827  the  residue 
of  the  terms  granted  to  L.  became  vested  in  the 
plaintiff,  subject  to  the  annuities  and  underleases 
to  T.  and  E.  In  1825,  L.  having  died,  his  execu- 
tors let  T.  and  E.  into  possession,  and  they  cove- 
nanted by  deed  to  pay  off  certain  arrears  of 
ground  rent  and  other  charges,  and  made  the 
same  chargeable  on  the  premises.  The  plaintiff, 
in  1830,  became  tenant  to  T.  and  E.  of  the  pre- 
mises at  a  rent  payable  to  them  in  moieties.  T. 
was  the  survivor  of  the  cestuis  que  vie  :  he  died 
in  1851,  and  the  defendants  were  his  executors. 
From  his  death  till  Midsummer,  1854,  W.  E.,  as 
agent  for  E.  and  the  defendants,  demanded  and 
received  the  rents  and  paid  ovor  one  moiety  to 
E.,  and  the  other  to  the  defendants,  deducting 
payments  in  respect  of  ground  rent,  rates,  taxes, 
insurance,  repairs,  and  commission.    The  plain- 
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tiff  did  not  know  of  T.'s  death  : — Held,  that  he 
was  entitled  to  recover  back  the  amount  of  rent 
after  T.'s  death  :  that  the  plaintiff  must  be  taken 
to  have  had  notice  of  the  deed  of  1825,  and  to 
be  bound  bj  it :  that  the  sums  mentioned  in  it 
must  be  taken  to  have  been  paid  ;  but  that  the 
plaintiff  must  be  taken  to  have  sanctioned  the 
continued  payment  of  the  ground  rent,  rates, 
and  taxes,  and  that  a  set-off  to  that  amount  must 
be  allowed.  Barber  v.  JBrowny  1  C.  B.,  N.  S. 
121  ;  26  L.  J.,  C.  P.  41 ;  3  Jur.,  N.  S.  18. 

By  a  local  act  for  draining  lands  in  the  county 
of  Lincoln,  it  was  declared,  that  *^  the  taxes  to  be 
charged  and  assessed  by  virtue  of  the  same 
should  be  paid  by  the  tenants  of  the  lands,  inc., 
charged  with  the  same  respectively,  who  might 
deduct  and  retain  the  same  out  of  the  rents 
payable  to  their  respective  landlords."  Where, 
therefore,  a  tenant  had  quitted  lands  liable  to  a 
drainage  tax  under  that  act,  and,  after  he  had 
quitted,  the  collector  levied  the  tax  in  arrear 
upon  property  which  he  had  left  in  possession  of 
the  succeeding  tenant : — Held,  that  the  tenants 
to  be  charged  with  the  tax  were  those  in  whose 
time  the  t^  accrued  due,  and  not  the  tenants 
for  the  time  being,  and,  consequently,  that  the 
succeeding  tenant  might  maintain  an  action 
against  the  landlord  for  money  paid  to  his  use. 
Dawson  v.  Linton,  1  D.  &  B.  117 ;  5  B.  &  A. 
521. 

If  a  tenant  pays  taxes  which  he  alleges  ought 
to  have  been  paid  by  his  landlord,  and  after- 
wards pays  rent  for  two  years  subsequently, 
without  making  any  deduction,  he  cannot  re- 
cover the  amount  against  the  landlord.  Saunder- 
Sim  V.  Hanson,  3  C.  &  P.  314. 

A  broker,  who,  when  receiving  rent  under  a 
distress,  deducts  a  sum  purporting  to  be  for  land 
tax,  is  not  to  be  considered  as  allowing  the  land 
tax,  so  as  to  affect  the  landlord's  right,  but  as 
merely,  from  not  knowing  how  to  act,  consenting 
to  receive  the  money  without  the  sum  deducted. 
lb. 

Where  a  tenant  has  voluntarily  paid  his  full 
rent,  without  deducthig  a  landlord's  tax,  for  up- 
wards of  a  year,  he  can  neither  recover  it  bade, 
nor  plead  it  as  a  payment  in  replevin.  Andrew 
V.  Hancock,  1  B.  &  B.  37  ;  3  Moore,  278.  And 
see  Ubiller  v.  Abbott,  4  Taunt.  105. 

By  an  agreement  marsh  lands  were  demised 
subject  to  a  condition  that  the  tenant  should  pay 
all  outgoings,  rates,  taxes,  scots,  &c.,  whether 
parochial  or  parliamentary,  which  were  and 
might  be  chargeable  on  the  lands.  An  assess- 
ment was  made  by  the  commissioners  of  sewers 
for  the  permanent  benefit  of  the  lands,  in  certain 
proportions,  upon  the  owners  and  occupiers. 
For  four  years  the  tenant  paid,  in  the  first  in- 
stance, both  his  own  share  and  that  of  his  land- 
lords, and  upon  each  half-year's  settlement  of 
accounts,  for  rent  due,  with  the  landlord's  agent, 
who  was  ignorant  of  the  agreement  ;  the  sum  so 
paid  was  allowed  towards  the  rent,  and  the  re- 
ceipts were  given  for  the  balance : — Held,  in  an 
action  brought  upon  the  agreement  to  recover 
the  sums  so  allowed  as  arrears  of  rent,  that  the 
facts  supported  a  plea  of  payment  of  the  rent. 
Waller  v.  Andrews,  3  M.  &  W.  312. 

A  plea  in  bar  to  a  cognizance  for  a  distress  for 
rent,  stated  that  divers  sums  had  been  tram  time 
to  time  duly  assessed  on  the  premises  for  land 
tax,  and  paid  by  the  plaintiff,  wherefore  he  de- 
ducted the  amount  of  the  tax,  which  the  defen- 
dant, as  landlord,  was  liable  to  bear  in  respect 


of  rent : — Held,  that  this  plea  was  bad  ;  first,  in 
not  stating  the  specific  periods  for  which  the 
respective  sums  were  assessed  or  paid;  and, 
secondly,  in  not  stating  that  the  payment  was 
made  after  the  rent  distrained  for  had  accrued, 
or  was  then  accruing  due.  Stubbs  v.  Parsons, 
3  B.  &  A.  516. 

By  the  Metropolis  Management  Amendment 
Act,  1862,  s.  96,  the  owner  shall  allow  the  occu- 
ier  to  deduct  out  of  the  rent  from  time  to  time 
;oming  due  in  respect  of  the  premises  the  sums 
of  money  which  the  occupier  pays  to  the  vestry 
or  district  board  for  works  done  by  them  under 
the  act  : — Held,  that  to  entitle  the  occupier  to 
avail  himself  of  that  provision,  the  money  must 
have  been  actually  paid  ;  and,  consequently, 
that  a  distress  for  rent  which  became  due  after 
service  of  a  notice  from  the  vestry,  made  before 
^yment  to  the  vestry  clerk,  was  not  illegal. 
jRyan  v.  Thompson,  3  L.  R.,  C.  P.  144. 

A  lessee  covenanted  that  he  would,  during  the 
continuance  of  the  term,  pay  and  discharge  **  all 
taxes,  rates,  duties  and  assessments  whatsoever 
which  during  the  continuance  of  the  demise 
should  be  taxed,  assessed  or  imposed  on  the 
tenant  or  landlord  of  the  premises  demised  in  re- 
spect thereof."  The  vestry  of  the  parish,  having, 
under  the  provisions  of  the  Metropolis  Manage- 
ment Acts,  paved  the  street  upon  which  the 
demised  premises  abutted,  assessed  the  sum  pay- 
able by  the  owner  as  his  proportion  of  the  esti- 
mated expenses  at  49/.  2s.  60.,  gave  the  occupier 
a  notice  under  s.  96  of  the  act  of  1862,  requiring 
him  to  pay  it,  and  upon  his  failure  to  do  so, 
took  proceedings  against  the  owner  before  a 
magistrate,  and  compelled  him  to  pay  : — ^Held, 
that  this  was  a  duty  or  an  assessment,  assessed 
or  imposed  upon  the  owner  in  respect  of  the 
premises,  within  the  covenant.  2'hovipson  v. 
Lapworth,  3  L.  R.,  C.  P.  149  ;  37  L.  jT,  C.  P. 
74  ;  17  L.  T.  507  ;  16  W.  R.  312. 

Of  Mines.] — ^A  lease  of  an  iron  mine  made  be- 
fore the  passing  of  the  Rating  Act,  1874  (37  & 
38  Vict.  c.  54),  contained  a  covenant  by  the 
lessee  to  '*  pay  or  cause  to  be  paid  all  manner  of 
taxes,  rates,  assessments,  charges,  and  imposi- 
tions whatsoever,  parliamentary  or  parocnial, 
which  now  are  or  which  shall  at  any  time  or 
times  hereafter  during  the  continuance  of  this 
demise  be  taxed,  rated,  charged,  assessed,  or  im- 
posed upon  the  said  demised  mines  and  premises, 
the  landlord's  property  tax  only  excepted  :  " — 
Held,  that  the  lessee  had  not  "  specifically  con- 
tracted "  to  pay  the  whole  of  the  poor  rate  on 
the  mine,  in  the  event  of  the  abolition  of  its 
exemption  from  the  poor  rate,  within  37  &  38 
Vict.  c.  54,  s.  8.  Cnaloner  v.  Bolckow,  3  App. 
Cas.  933  ;  47  L.  J.,  Q.  B.  662  ;  39  L.  T.  134  ;  26 
W.  R.  541. 

The  exception  in  s.  8  of  37  &  38  Vict.  c.  54,  to 
the  right  of  a  tenant  of  a  mine  to  deduct  one-half 
of  the  rate  newly  imposed  by  that  act,  and  paid  by 
him,  from  the  rent  payable  to  his  lessor,  namely, 
**  unless  he  has  specifically  contracted  to  pay  Fuch 
rate  in  the  event  of  the  abolition  of  the  exe:  ap- 
tion,"  does  not  take  effect  in  favour  of  the  lessor 
unless  the  lease  has  in  terms  anticipated  the  im- 
position of  this  new  liability,  and  thrown  it  upon 
the  tenant ;  and  a  covenant  to  pay  the  rent, 
"  free  of  and  from  all  rates,  taxes,  tithe  rent- 
charges,  expenses  and  deductions  whatsoever, 
parliamentary,  parochial  or  of  any  other  nature," 
will  not   deprive   the  tenant  oi  bis  right  to 
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make  the  deduction  given  by  the  above  section. 
Devonshire  QI>uke)  t.  Barrow  Hamiatite  Steel 
Ompdny,  46  L.  J.,  Q.  B.  96.  Affirmed  2  Q-  B.  D. 
286  ;  46  L.  J.,  Q.  B.  435  ;  36  L.  T.  366  ;  26  W.  R. 
469— C.  A. 

7.  Relating  to  Husbandbt. 
a.   The  OoTenant. 

i.  Exjpress. 

To  Xannre.] — A  covenant  in  a  farming  lease 
provided  that  the  tenant  should,  during  the 
demise,  consume  and  convert  into  manure,  and 
ppread  on  the  premises,  all  the  turnips  and  green 
crops  of  all  kinds  grown  thereon,  but  that  in 
case  he  should  take  or  sell  off  any  part  thereof, 
which  he  was  at  liberty  to  do,  then  that  he 
should,  for  every  ton  of  vetches,  or  of  any  green 
crop  which  should  be  taken  or  sold  off  from  the 
premises,  bring  back  and  spread  thereon  one  ton 
of  good  stable  manure,  within  three  months  after 
the  selling  or  taking  off  such  green  crops,  &c.  In 
an  action  upon  this  covenant,  the  plaintiff  set 
out  the  first  part  only,  and  assigned  for  breach, 
that  the  defendant  canicd  away  fourteen  acres 
of  turnips,  without  converting  the  same  into 
manure  and  spreading  the  same  on  the  premises  : 
— Held,  that  the  covenant  was  an  alternative  one, 
and  that  the  plaintiff  should  have  negatived  the 
bringing  back  within  the  time  limit^  an  equi^ 
Talent  in  manure.  Bicharda  v,  BlucJt,  6  C.  B. 
437  ;  6  D.  &  L.  325  ;  12  Jur.  963. 

Where,  at  the  sale  of  the  stock  of  the  defen- 
dant the  tenant  of  a  farm,  W.,  the  tenant  of  an 
adjoining  farm,  bought  two  cows,  and,  by  the 
defendant's  permission,  left  them  on  the  defen- 
dant's farm  for  some  weeks,  bringing  provender 
from  his  own  farm  to  feed  them  : — Held,  that 
the  manure  made  by  these  cows  was  manure 
made  on  the  farm,  and  that  the  removal  of  it  by 
W;  was  a  breach  of  a  condition  of  a  bond  where- 
by the  defendant  stipulated  with  his  landlord 
that  he  would  *'•  put  and  spread  all  the  manure 
and  compost  then  collected  in  the  middenstead, 
or  on  any  other  part  of  the  farm  or  the  meadow 
land,  and  would  not  sell,  cart,  or  convey  away 
dung,  compost,  or  manure  &om  the  farm."  Uindle 
V.  Polletty  6  M.  &  W.  629. 

When   satufied.] — A   covenant  by  the 

lessee  that  he  would  sufficiently  muck  and 
manure  the  land  demised  with  two  sufficient  sets 
of  muck  within  the  last  six  yeai-s  of  the  term, 
the  last  set  to  be  laid  on  the  premises  within 
three  years  of  the  expiration  of  the  term,  is  satis- 
fied by  the  tenant's  laying  on  two  sets  of  muck 
within  the  three  last  years  of  the  term,  if  he 
should  think  proper  so  to  do.  Pomnall  v.  Moores, 
5  B.  &  A.  416. 

Bights  between  Outgoing  and  Incoming 

Tenants.] — A  tenant  was  bound  either  to  consume 
the  hay  on  the  demised  premises,  or  for  every 
load  of  hay  removed  to  bring  two  loads  of 
manure.  On  quitting  possession  of  the  premises 
he  sold  part  of  a  rick  of  hay  then  left  standing  to 
a  purchaser,  without  mentioning  his  liability  to 
bring  manure.  The  incoming  tenant  refused  to 
allow  the  purchaser  to  take  away  the  hay  until 
the  manure  was  brought.  After  an  interval  of  a 
nionth,  during  which  time  the  hay  had  been  con- 
siderably damaged,  the  latter  consented  that  it 
should  be  removed;  the  purchaser,  however,  then 


refused  to  accept  or  pay  for  the  same : — Held, 
that  although  tne  bringing  on  the  manure  was 
not  a  condition  precedent  to  the  carrying  off  the 
hay,  as  between  the  landlord  and  tenant ;  still, 
that,  after  the  tenant  had  quitted  the  possession 
of  the  premises,  the  succeeding  tenant  had  a  right 
to  refuse  to  permit  the  hay  to  be  removed  till 
after  the  manure  was  brought  on  ;  and  that  as 
the  vendor  had  not  enabled  the  purchaser  to  re- 
move the  hay  in  the  first  instance,  he  was  not 
entitled  to  recover  the  price.  Smith  v.  Chance, 
2  B.  &  A.  753.    See  aUo  eases,  ante,  coL  1551. 

Cnstom  excluded. — A  tenant  held  nnder 


the  terms  of  an  expired  lease,  by  which  it  was 
stipulated  that  the  tenant  on  quitting  the  &rm 
should  not  sell  or  take  away  any  of  the  manure 
in  the  fold,  but  should  leave  it  to  be  expended  on 
the  land  by  the  landlord  or  his  succeeding  tenant ; 
the  lease  contained  no  stipulation  as  to  the 
tenant  being  entitled  to  payment  for  such 
manure.  By  the  custom  oi  the  country  the 
tenant  would  have  been  bound  not  to  sell  or  take 
away  the  manure  in  the  fold,  but  to  leave  it  to 
be  expended  on  the  land  by  the  landlord  or  his 
succeeding  tenant,  and  would  have  been  en- 
titled to  be  paid  for  the  same  : — Held,  that,  as  an 
express  stipulation  had  been  made  on  the  subject, 
the  custom  was  excluded,  and  that  the  tenant 
was  not  entitled  to  be  paid  for  the  manure. 
Roberts  v.  Barker,  1  C.  &  M.  808  ;  3  Tyr.  945. 

Increased  Bentl — On  a  covenant  in  a 


farming  lease  that  the  lessee  would  not  sell  or 
carry  away  from  the  demised  premises  any  hay, 
straw  or  manure  which  should  be  grown  or  pro- 
duced thereon,  without  the  consent  of  the  lessor 
fii*st  had  and  obtained,  under  the  increased  rent 
of  lOZ.  for  every  ton  so  sold  or  carried  away,  and 
so  in  proportion  for  any  greater  or  less  quantity, 
but  that  the  lessee  would  eat  and  consume  the 
hay  and  straw  by  his  cattle  ;  the  breach  alleged 
was,  that  the  lessee,  without  the  consent  of  the 
lessor,  did  sell  a  large  quantity  of  hay  and  straw 
grown  and  produced  on  the  demised  premises  : — 
Held,  that  the  covenant  was  one  covenant  which 
gave  the  lessee  the  right  to  sell  the  hay  and  straw, 
on  payment  of  the  increased  rent,  and  that  there- 
fore the  breach  was  not  well  assigned.  Leigh 
V.  LilUe,  6  H.  &  N.  165  ;  30  L.  J.,  Ex.  25  ;  9  W.  R. 
55.     See  also  cases,  ante,  col.  1488. 

To  Drain.] — An  agricultural  lease  contained  a 
covenant  on  the  part  of  the  lessor,  that  he  would 
"  drain  with  proper  drain-tiles,  one  rod  apart,  ten 
acres  of  the  lanos  not  in  rye-grass,  at  his  cost,  ex- 
;  ccpt  the  carriage  of  the  drain-pipes,  which  is  to 
be  borne  and  paid  by  the  lessee,  and  will  drain 
the  remainder  of  the  lands  demised,  in  manner 
aforesaid,  upon  being  paid  a  further  yearly  rent 
of  5/.  for  every  100/.  so  expended  : " — Held,  that 
the  words  "  in  manner  aforesaid  "  referred  only 
to  the  mode  of  performing  the  work,  viz.,  placing 
the  drain-tiles  one  rod  apart,  and  consequently 
that  the  tenant  was  not  cnargeable  with  the  ex- 
pense of  can-iage  of  the  drain-pipes  beyond  the 
first  ten  acres.  Beer  v.  Santer,  10  C.  B.,  N.  S. 
435. 

To  Bestore  Pasture  Land — Clover.] — Where 
clover  is  sown  with  com,  the  land  is  not  thereby 
restored  to  a  state  of  permanent  pasture,  but  is 
still  in  tillage.  Birch  v.  Stephenson,  3  Taunt. 
469. 
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As  to  Sowing  Chr«in  Crops.] — ^A  coyenant  in  a 
farming  lease  not  to  'sow  with  more  than  two 
grain  crops  daring  four  years,  applies  to  any  four 
years  of  tne  term  however  taken,  and  not  to  each 
successive  four  years  from  the  commencement. 
Firming  v.  Snooks  5  Beav.  250. 

In  an  action  for  entering  a  farm,  a  plea,  after 
setting  out  a  lease  from  A.  to  the  plaintifE,  which 
contained  covenants  by  the  plaintiff  that  he 
would  not,  at  any  time  during  the  termj  sow, 
reap,  or  take  from  the  arable  lands,  or  any  part 
thereof,  more  than  two  crops  of  any  sort  of  com 
or  grain  successively,  but  would,  every  third 
year,  summer-fallow  or  lay  the  arable  lands 
down  with  rye-grass  and  clover-seeds,  or  would 
plant  with  potatoes,  or  sow  with  peas  or  beans, 
which  should  be  twice  well  hoed ;  stated  that, 
during  the  term,  the  plaintiff  sowed  and  took  off 
from  fifty  acres  of  the  arable  lands  more  than 
two  crops  of  corn  successively ;  and  that  he 
did  not  nor  would,  every  third  year,  summer- 
fallow  or  lay  the  arable  lands,  or  any  part 
thereof,  down  with  rye-grass,  &c.,  nor  did  nor 
would  plant  with  potatoes,  nor  sow  with  peas, 
which  were  twice  well,  or  in  any  manner,  hoed, 
&c. : — Held,  that  this  covenant  was  twofold  ; 
that  the  tenant  would  not  take  more  than  two 
crops  of  grain  in  succession,  and  that  he  would 
do  certain  other  things ;  that  tbe  plea  correctly 
averred  a  breach  of  the  first  branch  of  the 
covenant,  but  did  not  shew  a  breach  of  the 
second,  inasmuch  as  it  did  not  negative  the 
mowing  with  beans.  Hamnumd  ▼.  CbUfy  1  C.  B. 
916  ;  3  D.  &  L.  164  j  14  L.  J.,  C.  P.  288. 

Fonr-eourse  System.] — Import  of  a  covenant 
to  farm  on  the  four-course  system.  Bankin  v. 
Lay,  2  De  G.,  F.  &  J.  15. 

To  Cnltiyate.] — By  a  lease  empowering  tbe 
lessee  to  build,  he  covenanted  to  cultivate  the 
part  of  the  demised  land,  on  which  no  buildings 
should  be  erected,  in  a  husbandlike  manner,  and 
there  was  a  clause  of  forfeiture  for  breach  of 
covenant.  The  lessee  built  a  vitriol  factory  on 
the  land,  with  the  knowledge  of  the  lessor,  but 
being  obliged  to  discontinue  the  manufacture  by 
an  indictment,  he  pulled  down  the  manufactory, 
and  paid  part  of  the  proceeds  of  the  building 
materials  to  the  lessor,  m  pursuance  of  an  agree- 
ment between  them  : — Held,  that  the  lessor  bad 
not  in  equity  precluded  himself  from  entering 
for  the  non-cultivation  of  the  land  after  the 
manufactory  was  pulled  down,  and  an  injunction 
to  restrain  an  ejectment  was  dissolved.  Mills 
V.  Bowland,  4  De  G.,  M.  &  G.  430 ;  22  L.  J., 
Ch.  964. 

A  lease  of  a  plot  of  moorland  was  granted  to 
a  lessee,  who  covenanted  to  bring  it  into  cultiya- 
tion  within  five  years  from  the  date  of  the  lease, 
according  to  the  most  approved  method  of 
husbandry  pursued  in  the  neighbourhood  of  the 
premises,  and  to  keep  it  in  good  farming  and 
husbandlike  condition.  The  former  covenant 
was  not  performed  by  the  leesee,  and  thirty 
years  afterwards  his  assignee  converted  the  land 
into  a  place  of  amusement,  and  constructed  a 
running  path  thereon,  and  charged  for  admission 
thereto.  The  lessor  filed  a  bill  to  have  the 
covenants  of  the  lease  performed,  and  for  an 
injunction' to  restrain  the  present  holder  of  the 
lease  from  using  the  land  as  a  place  of  public 
amusement : — ^Held,  that  the  land  not  having 
been  brought  into  cultivation  under  the  first 


coTenant  there  could  have  been  no  breach  of  the 
second  to  keep  it  in  cultivation.  Musgrave  v. 
Homer,  31  L.  T.  632. 

Hot  to  Kow  Xeadow  Land.] — In  a  lease  of  a 
&rm  a  covenant  not  to  mow  meadow  land  more 
than  once  a  year  is  not  an  unusual  covenant,  so 
as  to  excuse  an  intended  assignee  from  accepting 
the  title.  Hyde  v.  Warden,  3  Ex.  D.  72  ;  47 
L.  J.,  Ch.  121 ;  37  L.  T.  567— C.  A. 

Hot  to  remove  Hay,  Straw,  or  other  Dry 
Fodder.] — ^A  tenant  of  a  farm  was  under  a 
written  agreement  to  pay  an  additional  rent  of 
lOZ.  for  every  ton,  or  any  less  quantity,  of  "  hay, 
straw,  or  other  diy  fodder,"  of  the  growth  of  the 
premises,  which  should  be  sold  off  or  taken  away, 
or  removed  therefrom.  At  the  trial  of  an  action 
against  him  to  recover  damages  for  a  breach  of 
this  covenant,  it  was  prov^  that  he  had  sold 
and  removed  a  quantity,  something  less  than  a 
ton,  of  hay,  which  he  alleged  was  very  bad,  and 
utterly  unfit  to  be  eaten  by  cattle.  The  jury 
found  that  the  hay  so  sold  was  "  not  fit  food  for 
cattle,"  and  thereupon  the  verdict  was  entered 
for  the  landlord  with  leave  to  move  : — Held,  that 
the  verdict  was  rightly  entered.  What  the 
tenant  removed  was  hay,  and  came  within  the 
meaning  of  the  covenant,  although  it  was  hay  of 
very  inferior  quality,  and  unfit  for  food.  Fielden 
V.  TaUerfall,  7  L.  T.  718. 

A  Winning  agreement  contained  the  following 
clause : — "  No  hay  or  straw  to  be  sold  off  the 
land  without  consent  of  the  landlord  or  his 
agent,  except  the  value  of  the  straw  so  sold  off 
be  returned  in  manure  on  the  land  : " — Held, 
per  Pollock,  C.  B.,  and  Parke,  B.,  that  if  the 
tenant  sold  the  hay  or  straw,  he  was  only  bound 
to  spend  upon  the  land  as  much  manure  as  the 
straw  would  have  produced ;  per  Alderson,  B., 
and  Piatt,  B.,  that  the  tenant  was  bound  to 
return  in  manure  the  price  or  market  value  of 
the  straw.  Lowndet  v.  Fountain,  11  Ex.  487 ; 
26  L.  J.,  Ex.  49. 

A  fiirm  lease  contained  a  covenant  by  the 
lessee  that  "  he  should  not  nor  would,  during 
the  last  year  of  the  term  thereby  granted,  sell  or 
remove  from  the  said  farm  and  lands  any  of  the 
hay,  straw  and  fodder  which  should  arise  and 
grow  on  the  said  farm  and  lands  :  "—Held,  that 
the  prohibition  was  not  restricted  to  hay,  straw 
and  fodder  which  arose  and  grew  on  the  ^rm  in 
the  last  year  of  the  term,  but  extended  to  that 
which  had  arisen  and  grown  at  any  time  during 
the  term.  Oale  t.  Bates,  3  H.  &  C.  84  ;  33  L.  J., 
Ex.  235  ;  10  Jur.,  N.  S.  734 ;  10  L.  T.  304 ;  12 
W.  R.  715.  See  also  Leigh  v.  Lillie,  ante,  col. 
1616. 

To  perform  Work  for  Landlord.]— An  agree- 
ment for  an  agricultural  lease  contain^  a 
stipulation  that  the  tenant  should  perform  each 
year  for  the  landlord,  at  the  rate  of  one  day's 
team  work  with  two  horses  and  one  proper 
person  for  every  hOl.  of  rent  when  required 
(except  at  hay  and  com  harvest),  without  being 
paid  for  the  same.  In  ejectment  for  a  forfeiture  : 
— Held,  that  the  work  thus  to  be  performed 
meant  any  work  for  which  teams  are  generally 
used,  and  therefore  included  drawing  coals  to 
the  palace  of  the  landlord.  Marlhorov^h  (^Dtthe) 
V.  Oshorn,  5  B.  &  8.  67  ;  83  L.  J.,  Q.  B.  148  ;  10 
L.  T.  28 ;  12  W.  R.  4lB. 
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Held,  also,  that  the  tenant  was  not  bound  to 
supply  a  cart  or  other  yehicle  for  that  purpose 
of  the  work,    Tb, 

Selling  FlintB — ^Reservation  of  Mines  and 
Minerals — Custom  of  Country.] — By  an  agree- 
ment for  a  lease  the  tenant  agreed  to  cultivate 
the  land  according  to  the  most  approved  system 
of  husbandry  and  to  use  it  for  agiicultural  pur- 
poses only,  and  to  commit  no  waste.  The  lessor 
reserved  "  all  mines  and  minerals,  sand,  quarries 
of  stone,  brick-earth  and  gravel  pits."  The  farm 
was  in  a  district  where  large  numbers  of  flints 
came  to  the  surface  in  the  ordinary  course  of 
ploughing,  and  it  was  necessary  to  remove  them 
in  order  to  cultivate  the  land  effectually.  The 
tenant  removed  the  flints  which  came  to  the 
surface  in  the  ordinary  course  of  agricultural 
operations  and  sold  them,  and  there  was  evidence 
that  it  was  the  custom  of  the  country  for 
tenants  to  do  so,  when  not  prohibited  by  their 
leases  : — Held,  that  such  a  custom  was  reason- 
able and  good.  Tucker  v.  Liriger^  8  App.  Cas. 
508  J  52  L.  J.,  Ch.  941  ;  49  L.  T.  373  ;  32  W.  R. 
40  ;  48  J.  P.  4— H.  L.  (E.).  Affirming  21  Ch.  D. 
18  ;  51  L.  J.,  Ch.  713  ;  46  L.  T.  894  ;  30  W.  R. 
578--C.  A. 


Custom,  Proof  ol] — In  ascertaining  the 


nature  of  an  agricultural  custom  regard  is  to  be 
had  not  so  much  to 'what  the  witnesses  state  to 
be  their  opinion  as  to  the  extent  of  the  cus- 
tom, as  to  what  they  prove  to  have  been  publicly 
done  throughout  the  district.     lb. 

Sale  of  Stock  by  Landlord  under  Distress.] — 
The  56  Geo.  3,  c.  50,  s.  11,  which  makes  a  pur- 
chaser of  farmer^s  stock  bound  by  the  tenant's 
covenant  to  consume  such  stock  on  the  premises, 
does  not  enable  a  landlord  to  sell  his  tenant's 
hay  which  he  has  distrained  for  rent,  otherwise 
than  for  the  best  price,  as  required  by  2  Will.  &  M. 
sess.  2,  c.  5. ;  and  therefore  he  cannot  sell  the 
same  under  a  condition  that  it  shall  be  consumed 
on  the  premises  if  by  reason  thereof  he  fails  to 
obtain  the  best  price,  although  the  tenant  is 
under  a  covenant  to  so  use  it  on  the  premises. 
Hawkins  v.  Walrawl,  1  C.  P.  D.  280  ;  45  L.  J., 
C.  P.  772  ;  35  L.  T.  210  ;  24  W.  R.  824. 


ii.  Implied, 

To   Farm    in    Hnsbandlike   Manner.] — The 

mere  relation  of  landlord  and  tenant  is  a  suffi- 
cient consideration  to  raise  an  implied  promise 
on  the  part  of  the  tenant  to  manage  a  farm  in  a 
husbandlike  manner.  Powley  v.  Walher,  5  T.  R. 
373. 

But  a  declaration  which  stated  that,  in  con- 
sideration that  the  defendant  had  become  tenant 
to  the  plaintiff  of  a  farm,  the  defendant  under- 
took to  make  a  certain  quantity  of  fallow,  and 
to  spend  60/.  worth  of  manure  every  year  thereon, 
and  to  keep  the  buildings  in  repair,  was  held 
bad  on  general  demurrer,  because  those  obliga- 
tions do  not  arise  out  of  the  bare  relation  of 
landlord  and  tenant.  Brown  v.  Cmmp^  1  Marsh. 
567. 

The  court  will  not  investigate  the  proper  mode 

of  cultivation  of  a  farm  ;  and  the  implied  term 

f  an  agricultural  contract,  namely,  to  cultivate 

I  a  proper  manner  according  to  the  custom  of 

le  country,  is  not  more  specific  than  a  general 


covenant  to  keep  in  repair.    Dunn  v.  Bryan,  7 
Ir.  R.,  Eq.  143. 

To  repair  Fenees.] — A  plea  to  a  declaration 
against  a  tenant,  for  not  using  premises  in  a 
husbandlike  manner,  in  repairing  fences,  &c.,  on 
his  implied  promise  so  to  do  ;  that  the  fences  be- 
came out  of  repair  by  natural  decay,  and  that 
there  was  not  proper  wood  (without  specifying 
it),  which  the  defendant  had  a  right  to  cut  for 
repairing  the  fences;  and  that  the  plaintiff 
ought  to  have  set  out  proper  wood  for  the  pur- 
pose of  repairs,  which  he  neglected  to  do,  with- 
out averring  any  request  to  the  plaintiff  so  to  do, 
or  a  custom  of  the  countiy  in  this  respect,  is  bad. 
Whitfield  V.  Weedon,  2  Chit.  685. 

To  Carry  away  Straw.] — ^A  tenant  may,  by  the 
general  rules  of  husbandry,  cany  away  straw  or 
hay  from  the  premises.  Oough  v.  If  award, 
Peake's  Add.  Cas.  197. 

To  remove  Soil.] — But  if  a  tenant  of  a  farm, 
during  his  tenancy,  removes  a  dung-heap,  and, 
at  the  time  of  his  so  doing,  digs  into  and  removes 
virgin  soil  that  is  beneath  it,  the  landlord  may 
maintain  either  trespass  de  bonis  asportatis  or 
trover  for  the  removal  of  the  virgin  soil.  Higgon 
V.  MaHimer,  6  C.  &  P.  616. 

To  Farm  aoeording  to  Custom  of  the  Country.] 
— In  an  action  against  a  tenant,  upon  promises 
that  he  would  occupy  a  farm  in  a  good  and  hus- 
bandlike manner,  according  to  the  custom  of  the 
country ;  an  allegation,  that  he  had  treated  the 
estate  contraiy  to  good  husbandry  and  the  custom 
of  the  countiy,'  is  proved  by  shewing  that  he  had 
treated  it  contrary  to  the  prevalent  course  of  good 
husbandry  in  that  neighbourhood ;  as  by  tilling^ 
half  his  farm  at  once,  when  no  other  fanner 
tilled  more  than  a  third,  though  many  tilled  only 
a  fourth  ;  and  it  is  not  sufficient  to  shew  any 
precise  definitive  custom  or  usage  in  respect  to 
the  quantity  tilled.  Legh  v.  Hewitt,  4  East, 
154. 

The  custom  of  the  county  applies  to  a  tenancy 
created  by  lease  in  writing,  though  the  witnesses 
who  prove  the  existence  of  the  custom  cannot 
xmdertake  to  say  whether  it  applies  where  the 
lease  is  in  writing.  Wilkin*  v.  Wood^  17  L.  J., 
Q.  B.  319  ;  12  Jur.  583. 

The  defendant's  testator,  being  in  possession  of 
an  estate,  of  part  of  which  he  was  the  owner,  and 
another  part  of  which  consisted  of  crown  lands 
leased  to  him  for  a  term,  expiring  on  the  10th  of 
October,  1849,  contracted  with  the  plaintiff  for 
the  sale  to  him  of  the  former  part,  and,  by  agree- 
ment, demised  to  him  the  crown  lands  for  one 
year  from  the  29th  of  September,  1848 ;  and  the 
plaintiff  agreed  that  he  would  abide  by,  perfonn 
and  keep  all  and  singular  the  covenants  and 
agreements  contained  in  the  crown  lease  ;  and 
the  testator  agreed  that,  in  case  he  should  be 
able  to  obtain  a  further  lease  from  the  crown  for 
fourteen  years,  he  would  grant  to  the  plaintiff  a 
lease  for  thirteen  years,  subject  to  the  same  cove- 
nants. By  a  memorandum  subsequently  signed 
by  the  plaintiff,  he  agreed  to  take  the  crown 
lands,  "  subject  to  the  same  rents,  covenants  and 
obligations  in  all  respects,"  as  were  contained 
and  provided  for  in  the  leases  by  which  the  tes- 
tator held  or  should  hold  the  same.  The  plaintiff, 
on  taking  possession,  paid  to  the  outgoing  te- 
nants, according  to  the  custom  of  the  country, 
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the  amount  of  the  valuation,  for  fallows,  &c.,  as 
well  of  the  other  lands  as  of  the  crown  lands. 
By  the  terms  of  the  ciown  lease,  the  custom  of 
the  country  in  that%espect  was  excluded.  At 
the  desire  of  the  plaintiff,  the  crown  lease  was 
not  renewed : — Held,  first,  that  the  custom  of  the 
countiy  was  not  excluded  by  the  agreement  be- 
tween the  parties.  Favell  y.  Qaskoin^  7  Ex. 
273  ;  21  L.  J.,  Ex.  86. 

Held,  secondly,  that  where  such  a  custom 
exists,  there  is  an  implied  contract  on  the  part  of 
the  landlord,  that,  if  there  is  no  incoming  tenant, 
be  will  pay  the  outgoing  tenant  according  to  the 
custom.    Tb, 


Custom — When  reasonable.] — ^A  tenant 


agreed  to  cultivate  land  according  to  the  rules  of 
good  husbandry  and  the  custom  of  the  country. 
He  drained  (by  brick  and  tile  draining)  some  parts 
of  the  land  without  the  knowledge  of  his  land- 
lord.  Upon  an  action  in  a  county  court  for  a 
proportion  of  the  money  thus  expended,  it  was 
proved  for  the  plaintiff  to  be  the  usage,  that 
where  a  tenant  had  laid  out  money  in  tile  drain- 
ing the  landlord  was  to  repay  him  five-sevenths 
of  the  expense,  whether  it  had  been  by  the  con- 
sent of  the  landlord  or  not ;  while,  on  the  part 
of  the  defendant,  witnesses  said  that  such  usage 
was  applicable  only  to  cases  where  the  landlord 
had  consented  to  the  outlay.  The  judge  there- 
upon directed  the  jury,  that  what  was  the  custom 
was  a  question  for  them  to  determine  on  the 
evidence  : — Held,  that  such  custom  was  not  un- 
reasonable, and  that  the  direction  of  the  judge 
was  right.  Ludlam  v.  Mau^ely,  21  L.  J.,  Q.  B. 
G4  ;  16  Jur.  1107. 

When   excluded.] — In  an  action  by  a 

landlord  against  his  tenant,  the  declaration 
stated  that  the  plaintiff  was  possessed  of  a  farm, 
whereon  he  had  laid  manure,  and  thereupon,  in 
consideration  that  the  plaintiff  would  give  up 
possession  of  the  farm  to  the  defendant,  and 
would  permit  the  defendant  to  have  the  benefit 
of  the  manure,  the  defendant  promised  the 
plaintiff  to  pay  him  so  much  money  as  he  de- 
served to  have,  according  to  the  custom  of  the 
country.  Breach,  non-payment  of  the  value  of 
the  manure.  At  the  trial,  the  plaintiff  gave  in 
evidence  a  written  agreement,  which  stated  that 
the  land  had  been  manured  with  eight  loads  of 
manure  per  acre,  and  that  the  tenant  agreed  that 
the  land,  when  given  up  by  him,  sho^d  be  left 
in  the  same  state,  or  lUlow  a  valuation  to  be 
made : — Held,  that  the  written  ag^reement  ex- 
cluded the  custom  of  the  country,  as  being 
inconsistent  with  it,  and  that  there  was  therefore 
a  variance  between  the  declaration  and  the  proof. 
Clarke  v.  Roy  Hone,  13  M.  &  W.  752. 

Of  ITew  Landlord.] — Where  a  demise  is  deter- 
mined by  the  expiration  of  the  landlord's  estate, 
and  the  tenant  continues  to  hold  under  the  re- 
mainderman, paying  the  same  rent,  the  question 
whether  a  term  contained  in  the  former  tenancy 
is  adopted  into  a  new  contract  of  demise  is  a 
question  of  fact.  If  such  a  tenant  continues 
to  hold  under  the  remainderman,  and  nothing 
passes  between  them  except  the  payment  and 
receipt  of  rent,  the  new  landlord  is  not  bound  by 
a  stipulation  contained  in  the  former  tenancy, 
which  is  not  known  to  him  in  fact,  nor  is  accord- 
ing to  the  custom  of  the  country.  Oakley  v. 
Monek,  1   L.  R.,  Ex.  169  ;   35  L.  J.,  Ex.  87  ; 


14  L.  T.  20 ;  14  W.  R.  406 ;  4  H,  &  C.  251— 
Ex,  Cb. 

Outgoing  and  Incoming  Tenant.]  —  S.  was 
tenant  of  a  farm,  with  a  right  to  the  tise  of  a  part 
of  the  premises  without  payment  until  the  25th 
of  March  next  after  the  expiration  of  the  term, 
"for  threshing  and  spending  the  last  years 
crop  ; "  and  by  the  custom  of  the  country  he  was 
entitled,  at  the  expiration  of  the  term,  to  be 
paid  by  the  landlord  or  the  incoming  tenant  for 
tillages.  He  gave  up  the  farm  to  G.,  as  in- 
coming tenant,  at  Michaelmas,  1870,  and  before 
so  doing  valuers  were  mutually  appointed  to 
value  the  tillages  as  between  them,  with  the 
consent  of  the  landlord,  and  the  valuers  duly 
made  and  signed  their  valuation.  After  G.  had 
entered  into  possession,  but  before  the  25th  of 
March,  1871,  the  landlord  gave  him  notice  that 
rent  was  due  from  S.,  and  required  him  to  pay 
the  amount  of  the  valuation,  which  was  less  than 
the  rent  due,  to  him  the  landlord,  and  not  to  S. ; 
and  this  G.  did  on  receiving  an  indemnity  from 
the  landlord,  but  without  S.'s  consent.  S.  having 
sued  G.  for  the  value  of  the  tillages,  was  non- 
suited : — Held,  that  the  nonsuit  was  right,  for 
that  the  contract  to  be  implied  between  the  in- 
coming and  outgoing  tenant  was  subject  to  the 
right  of  the  landlord  to  be  paid  the  arrears  of 
rent  out  of  the  valuation.  jAafford  v.  Oardjier, 
7  L.  R.,  C.  P.  242 ;  25  L.  T.  876  ;  20  W.  R.  299. 

S.,  on  quitting  the  farm  at  Michaelmas,  1870, 
gave  up  to  G.,  and  he  exercised  it,  the  right 
which  S.  had  under  the  lease  of  converting  the 
straw  on  the  farm  (between  Michaelmas,  1870, 
and  the  25th  of  March,  1871)  into  manure  with 
his  cattle.  In  so  converting  it  the  cattle  ate  a 
portion  of  the  straw,  calculated  to  be  one-third 
of  the  bulk,  and  which  the  valuers  in  this  case 
valued  as  browse  at  33/. : — ^Held,  that  S.  was  en- 
titled to  recover  this  sum  from  G.  lb.  See 
also  Favell  v.  Oaskoin^  col.  1621,  and  cases, 
2)08ty  1623  et  teq.,  and  1626  et  geq. 

Valuation  of  Tenant's  Crops,  Ac.] — ^An 

owner  in  fee  demised  a  farm  for  seven  years,  and 
agreed  at  the  expiration  of  the  term  to  pay  for 
the  tenant's  property  in  and  upon  the  farm  at  a 
valuation.  He  devised  the  land  to  trustees  for  a 
term  of  1,000  years  upon  trust  to  raise  money  in 
aid  of  his  personal  estate  for  payment  of  debts, 
funeral  and  testamentary  expenses,  and  legacies, 
and  subject  thereto  to  the  plaintiff  for  life,  with 
divers  remainders  over.  On  the  testator's  death 
the  plaintiff  took  possession.  On  the  expiration 
of  the  term  a  new  tenant  could  not  be  found. 
The  plaintiff  paid  the  outgoing  tenant  for  his 
property  in  the  farm,  and  claimed  to  be  repaid 
the  amount  out  of  the  testator's  estate  : — Held, 
that  the  liability  to  pay  the  outgoing  tenant  was 
a  liability  attaching  to  the  land,  and  that  the 
landlord  for  the  time  being  was  the  person  pri- 
marily liable ;  that  the  plaintiff,  being  in  re- 
ceipt of  the  rents  and  profits,  was  the  landlord, 
and  not  the  trustees  of  the  term,  that  he  there- 
fore was  the  person  primarily  liable,  and  had  no 
claim  to  be  repaid  wholly  or  in  part  either  out  of 
the  testator's  estate  or  by  the  persons  entitled  in 
remainder.  Mangel  v.  Norton,  22  Gh.  D.  769 ; 
52  L.  J.,  Ch.  357  ;  48  L.  T.  654  ;  31  W.  R.  325— 
C.  A. 

Prim&  facie  the  landlord  is  the  person  liable  to 
the  outgoing  tenant,  at  the  expiration  of  his 
tenancy,  for  the  seeds    tillages,  &c.,  properly 
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bestowed  by  him  upon  a  farm.  Although,  there- 
fore, the  ordinary  practice  (to  avoid  circuity)  is, 
for  the  incoming  tenant  to  pay  the  outgoing 
tenant  for  the  se^s,  tillages,  &c.,  upon  a  valua- 
tion made  between  them  ;  yet  a  coBtom  or  usage 
that  the  outgoing  tenant  shall  look  to  the  in- 
coming tenant  for  payment  to  the  exclusion  of 
the  landlord's  liability,  cannot  be  supported  in 
law  as  being  unreasonable,  uncertain,  and  pre- 
judicial to  the  interests  both  of  landlords  and 
tenants.  Bradbum  v.  Foley,  3  C.  P.  D.  129 ;  47 
L.  J.,  C:  P.  331 ;  38  L.  T.  421  ;  26  W.  R.  423. 

b.  When  ExtlngXLished. 

A  stipulation  in  a  lease  that  the  tenant  shall 
keep  a  propoi-tion  of  the  land  demised  for  grass, 
and  pay  so  much  per  acre  for  any  deficiency 
below  such  proportion,  is  extinguished  by  sever- 
ance of  the  reversion.  Wom^rsley  v.  DaUy,  26 
L.  J.,  Ex.  219. 

c.  Tillagres. 

Generally.] — Prim&  facie  the  landlord  is  bound 
to  pay  the  outgoing  tenant  for  tillages,  and  the 
mere  fact  of  the  incoming  tenant  entering  upon 
the  land  does  not  render  him  liable  to  do  so ; 
but  it  is  a  question  of  fact  whether  the  contract 
between  the  outgoing  tenant  and  the  landlord 
subsists,  or  a  new  contract  has  been  entered  into 
with  the  incoming  tenant.  Codd  v.  Brown,  15 
L.  T.  536. 

The  outgoing  tenant's  remedy  for  tenant  right 
is  against  the  landlord,  and  not  against  the  in- 
coming tenant,  unless  by  virtue  of  an  agreement 
between  the  parties  to  that  effect.  The  out- 
going tenant  is  entitled  to  recover  the  amount  of 
the  tenant  rigl^t  from  the  landlord  upon  a 
quantum  meruit ;  and  the  ascertainment  of  the 
amount  by  a  valuation  is  not  a  condition  prece- 
dent to  his  right  to  sue  when  it  is  not  made  such 
by  the  terms  of  the  lease.  Suckimith  v.  WiUon, 
4  F.  &  F.  1083. 

Where  a  farm  was  taken  for  fourteen  years, 
and  the  tenant  was  to  pay  a  given  sum  for 
tillages  and  improvements  done  before  he  en- 
tered, and  to  receive  the  value  of  the  tillages  and 
improvements  which  he  should  leave  on  the 
farm,  according  to  a  valuation  to  be  made  at  his 
quitting  ;  and  the  tenant,  in  the  first  year  of  the 
tenancy,  said  that  he  would  leave  and  his  land- 
lord said  he  might ;  but  no  new  bargain  was 
made  as  to  his  tillages  and  improvements : — 
Held,  that  he  was  not  entitled  to  the  value  of 
the  tillages  and  improvements  which  he  left  on 
quitting.  Whittaker  v.  Barker,  1  C.  &  M.  113  ; 
3  Tyr.  135. 

An  outgoing  tenant,  administratrix  of  a  late 
tenant,  having  (after  having  had  the  farm  for 
above  a  year)  assigned  to  an  incoming  tenant,  in 
consideration  of  a  debt  due  to  him,  all  her  goods 
and  effects,  and  all  stock,  com,  grain  on  the 
farm,  and  all  her  estate  and  interest  thereon  and 
therein  : — Held,  that  this  comprised  tenant  right 
or  tillages  on  the  farm.  Cary  v.  Cary,  10  W.  B. 
669. 

In  an  action  by  an  outgoing  tenant  against 
his  landlord  for  not  paying  for  ploughing,  crops 
and  manure,  according  to  valuation,  pursuant  to 
a  deed  entered  into  between  them,  it  being  made 
conditions  precedent  that  the  tenant  should  de- 
liver up  possession  of  the  farm-house  and  stable 
on  a  certain  day,  and  of  the  farm  on  a  later  day, 


and  should  cultivate  on  the  foor-coorse  system, 
according  to  the  custom  of  the  country  : — Held, 
first,  that  -the  first  covenant  meant  only  the 
stable  of  the  farm-house,  ^^etoson  v.  Stnytkies, 
1  F.  &  F.  477. 

Held,  secondly,  that  the  covenant  to  cultivate 
meant  only  so  far  as  was  universally  obligatory 
by  the  custom  of  the  country.    lb. 

Held,  thii-dly,  that  the  landlord  concurring  in 
the  valuation  after  the  tenant  had  given  up 
possession  of  the  farm,  was  evidence  whence  the 
jury  might  infer  an  admission  of  a  substcuitial 
performance  of  the  conditions  precedent.    lb. 

See  also  ante,  XV.  2.  And  eases,  ante,  ool. 
1622. 

CvBtem  af  to.  J — A.  held  a  farm  as  tenant 
from  year  to  year,  upon  a  written  agreement,  by 
which  it  was  stipulated,  that  he  should  cultivate 
the  farm  "  in  the  same  way  or  manner,  or  as 
near  thereto  as  circumstances  would  admit  of,  as 
Parsons  (the  outgoing  tenant)  had  used  and  cul- 
tivated the  same  during  his  occupation  thereof, 
and  in  all  events,  accoMing  to  the  rules  of  good 
husbandry  used  and  accustomed  in  the  neigh- 
bourhood." Li  an  action  against  A.,  alleging  for 
breach  the  cutting  and  carrying  away  of  ash 
poles,  such  user  not  being  as  near  to  the  way  and 
manner  in  which  Parsons  used  and  cultivated 
the  farm  as  circumstances  admitted,  and  being 
contrary  to  the  rules  of  good  husbandry  used 
and  accustomed  in  the  neighbourhood,  it  ap- 
peared that  the  poles  in  question  consisted  of 
shoots  growing  from  old  stools,  which  were 
seasonable  and  fit  for  cutting  about  every  seven- 
teen or  eighteen  years ;  that,  by  invariable 
custom,  they  belonged  to  the  landlord,  in  the 
absence  of  a  special  agreement  to  the  contrary  ; 
that,  whilst  Parsons  held  the  farm,  these  poles 
had  never  been  in  a  fit  state  for  cutting ;  that 
two  tenants  who  had  preceded  Parsons  in  the 
occupation  of  the  farm  had  cut  and  sold  them  as 
crops  ;  and  that  A.  had,  whilst  he  occupied,  paid 
the  rates  for  the  whole  farm,  including  the  wood 
or  spinney  in  which  the  poles  grew.  The  judge 
having  omitted  to  leave  to  the  jury  upon  what 
terms  Parsons  had  held  the  farm,  the  court 
granted  a  new  trial.  Hood  (  Viscounty  v,  -Siwi- 
dall,  17  C.  B.  260. 

A  custom  for  the  tenant  of  a  farm  in  a  par- 
ticular district  to  provide  work  and  labour,tilli^, 
sowing,  and  all  materials  for  the  same,  in  his 
away-going  year,  and  for  the  landlord  to  make 
him  a  reasonable  compensation  for  the  same,  is 
valid  in  law,  notwithstanding  the  farm  is  held 
under  a  written  agreement,  provided  such  agree- 
ment does  not,  in  express  terms,  exclude  the  cus- 
tom.   Senior  v.  Armytaye,  Holt,  197. 

A  usage  for  the  off-going  tenant  of  a  form  in  a 
particular  district  to  bestow  his  work,  labour,  and 
expense  in  manuring,  tilling,  fallowing  and  sow- 
ing, according  to  the  course  of  husbandry,  and 
for  the,landloid  to  pay  him  a  reasonable  compen- 
sation in  respect  thereof,  is  a  valid  and  reasonable 
usage.  Dalby  v.  Hirst,  3  Moore,  536;  1  B.  &  B. 
224. 

Prim&  facie  the  landlord  is  the  person  liable 
to  the  outgoing  tenant,  at  the  expiration  of  his 
tenancy,  for  the  seeds,  tillages,  &c.,  properly  be- 
stowed by  him  upon  a  farm.  Although,  therefore, 
the  ordinary  practice  (to  avoid  circuity)  is,  for 
the  incoming  tenant  to  pay  the  outgoing  tenant 
for  the  seeds,  tillages,  &c.,  upon  a  valuation  made 
between  them  ;  yet  a  custom  or  usage  that  the 
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outgoing  tenant  shall  look  to  the  incoming  tenant 
for  payment  to  the  exclusion  of  the  landlord's 
liability,  cannot  be  supported  in  law  as  being 
unreasonable,  uncertain,  and  prejudicial  to  the 
interests  both  of  landlords  and  tenants.  Brad- 
hum  V.  Foley,  3  C.  P.  D.  129  ;  47  L.  J.,  C.  P.  381 ; 
38  L.  T.  421 ;  26  W.  R.  423. 


When  excluded.] — ^A  custom  of  a  country, 


by  which  the  tenant  of  a  farm,  cultivating  it 
according  to  the  course  of  good  husbandry,  is  en- 
titled, on  quitting,  to  receive  from  the  landlord 
or  incoming  tenant  a  reasonable  allowance  for 
seeds  and  labour  bestowed  on  the  arable  land  in 
the  last  year  of  the  tenancy,  and  is  bound  to 
leave  the  manure  for  the  landlord,  if  he  will  pur- 
chase it — is  not  excluded  by  a  stipulation  in  the 
lease  under  which  he  holds,  that  he  will  consume 
three-fourths  of  the  hay  and  straw  on  the  farm, 
and  spread  the  manure  arising  therefrom,  and 
leave  such  of  it  as  shall  not  be  so  spread  on  the 
land  for  the  use  of  the  landlord,  on  receiving  a 
reasonable  price  for  it.  Hvtton  v.  Warren^  1  M. 
&  W.  466  ;  2  Gale,  71. 

Outgoing  Tenant — Unoonsumed  Straw.] — A 

tenant  held  under  a  lease,  which  contained  a 
covenant  that  he  should  cultivate  the  farm  ac- 
cording to  the  custom  of  the  country,  and  should 
with  the  last  wheat  crop  lay  down  the  same  with 
20  lbs.  weight  of  good  clover  seed  per  acre,  and 
continue  the  same  so  laid  down  for  feeding,  not 
to  exceed  three  grounds  belonging  to  the  farm  ; 
and  should  during  all  the  term  consume  with 
stock  in  the  farm  all  the  hay,  straw  and  clover 
grown  thereon;  which  manure  should  be  used  on 
the  farm  ;  and  that  the  lessor  and  his  assignees 
would  allow  the  lessee  to  occupy  half  the  rooms 
in  the  house,  and  the  bam,  yards  and  granary 
until  Midsummer-day  after  ihe  expiration  of  the 
term,  if  necessary,  to  finish  the  cropping  of  the 
lessee  grown  on  the  premises  thereby  demised. 
Under  tho  custom  of  the  country  the  tenant 
would  have  been  entitled  to  be  paid  for  the  straw 
and  manure  on  leaving : — Held,  the  covenant 
containing  no  provisions  as  to  straw  unconsumed 
on  quitting  was  not  inconsistent  with  the  custom 
of  the  country,  and  therefore  the  tenant  was  en- 
titled to  be  paid  for  his  straw.  Muncey  v.  Den/nis^ 
1  H.  &  N.  216  ;  26  L.  J.,  Ex.  66. 

Covexutnt  hy  Landlord  to  Pay  for — ^What  a 
Condition  Preeedent.] — A  tenant  covenanted  with 
his  landlord  to  deliver  tip  possession  of  a  farm 
and  land  on  a  day  named,  and  that  in  the  mean- 
time he  would  cultivate  the  land  according  to 
the  custom  of  the  country,  and  that  upon  the 
delivery  up  of  the  land  he  would  surrender  and 
yield  up  a  certain  agreement  to  be  cancelled,  and 
all  his  unexpired  term  and  interest  in  the  farm, 
and  would  afterwards,  on  request,  execute  any 
further  deed  for  effectually  surrendering  the 
term  ;  and  the  landlord  covenanted  that  &  the 
tenant  did  on  the  day  named  deliver  up  posses- 
sion, and  did  and  should  in  the  meantime  cul- 
tivate the  land  according  to  the  custom  of  the 
country,  and  also  did  and  should  well  and  truly 
observe,  perform,  and  keep  all  and  singular  other 
the  covenants  and  agreements  thereinbefore  con- 
tained, and  on  his  part  to  be  performed,  he,  the 
landlord,  would  upon  the  delivery  up  of  posses- 
sion of  the  land  on  the  day  specified,  so  culti- 
vated as  aforesaid,  and  on  such  performance  of 
such  other  covenants  as  aforesaid,  pay  the  tenant 


for  the  manure,  tillages,  hay,  clover  and  aU  other 
things  then  upon  the  land  as  were  usually  paid 
for  l^tween  an  outgoing  and  incoming  tenant : 
— Held,  that  the  delivery  up  of  the  agreement 
was  not  a  condition  precedent  to  payment  for  the 
manure,  &c.  Newton  v.  Smythirs,  4  H.  &  N.  840; 
28  L.  J.,  Ex.  97. 

d.  Away-gt>insr  Crops. 

To  whom  belonging — Custom  of  the  Country.] 
— ^When  the  tenancy  of  a  &rm  expires,  the 
tenant  must  give  up  the  possession  of  the  whole 
of  it  to  the  landlord — crops  and  everything  else, 
unless  there  is  a  custom  of  the  country  for  the 
tenant  to  hold  over  any  part,  or  to  take  any  of 
the  crops  ;  and  the  proof  of  the  custom  lies  on 
the  tenant.  Oaldecott  v.  Smythie*,  7  C.  &  P. 
808. 

U  the  custom  of  the  country  is  for  an  outgoing 
tenant,  for  what  is  called  his  odd  ma^rk,  to  erop 
one-third  of  the  arable  in  wheat,  and  to  reap  that 
wheat  after  the  tenancy  has  expired,  and  the 
tenant  so  crops  more  than  the  proper  one-third, 
the  landk>rd  will  be  entitled  to  have  all  that 
which  was  last  sown,  and  which  is  above  one- 
third,  unless  it  is  shewn  that  the  tenant  has  a  lien 
upon  it  for  the  sowing  and  the  seed.    Ih, 

Where  by  the  custom  of  the  country  as  between 
outgoing  and  incoming  farm  tenants,  the  former 
was  entitled  to  an  away-going  share  of  the  crop 
of  wheat  sown  bjvhim  in  the  last  year  of  his 
tenancy;  and  he  cut  the  whole  of  such  crop,  and 
kept  the  fences  of  the  field  in  repair  until  the 
whole  crop  was  cat  and  carried  away : — Held^ 
that  the  outgoing  tenant  had  the  possession  in 
law  of  the  field  until  the  crop  was  carried  away; 
and  therefore  that  his  vendee  of  his  share  of  the 
crop  had  a  good  defence  to  an  action  by  the  new 
tenant  for  breaking  and  entering  the  close  in 
which  the  crop  grew,  for  the  purpose  of  carrying 
away  his  share.  Griffiths  v.  PfUeston,  13  M.  & 
W.  358  ;  14  L.  J.,  Ex.  33. 

If  a  lease  contains  no  stipulations  as  to  the- 
mode  of  quitting,  the  off-going  tenant  is  entitled 
to  his  away-going  crop,  according  to  the  custom 
of  the  country,  even  though  the  terms  of  holding- 
may  be  inconsistent  with  such  a  custom.  Holdhig 
V.  Pigott,  7  Bing.  466  ;  5  M.  &  P.  427. 

A  tenant  held  a  farm  under  a  lease,  containing^ 
a  condition  that  the  wheat  land  should  be  sum- 
mer-fallowed and  well  manured  for  the  crop.. 
By  the  custom  of  the  country,  a  tenant  who  had 
sown  his  land  with  wheat  after  a  crop  of  turnips 
at  the  wheat-seedness  next  before  the  expiration 
of  his  tenancy  was  entitled  to  cut  and  carry  away 
one-half  of  the  wheat  so  sown: — Held,  that,  as  the 
condition  in  the  lease  was  confined  to  the  period 
of  holding  the  farm,  and  not  to  the  time  or  quit- 
ting, the  tenant  was  entitled  to  the  benefit  of  the 
custom,  giving  him  a  right  to  a  proportion  of 
the  wheat  sown  by  him  after  turnips,  leaving 
the'landlord  to  his  remedy  for  breach  of  covenant. 
lb. 

A  tenant,  whose  tenancy  is  determined  after 
Lady-day,  by  an  agreement  which  is  silent  as  to 
away-going  crops,  is  not  entitled  to  such  crops^ 
under  a  custom  which  gives  to  the  tenant  such 
crops  upon  a  regular  expiration  of  a  Lady-day 
tenancy.  Thorpe  v.  JS^re,  3  N.  dc  M.  214  ;  1  A.. 
&  E.  926. 

What  ooBStitntot  giving  up  postOBtioa  ol] — 
The  plaintiff,  whr  was  the  grandson  of  the  de- 


1627 


LANDLORD    AND    TENANT— Cor enanU. 


1628 


ceased  tenant  of  a  fann,  remained  in  poopcipion 
after  his  giandfatiier's  death.  A  bargain  was 
made  between  the  plaintiff  and  H.,  an  incoming 
tenant,  who  had  agreed  to  take  the  farm  from 
the  landlord,  hj  which  bargain  M.  was  to  gire 
the  plaintiff  30/.  for  the  crops,  mannre,  &c,  to  be 
secured  by  the  promissory  note  of  M .  and  a 
saretj,  which  note  was  to  be  held  by  D.,  and  was 
to  be  by  D.  attested  and  handed  oyer  to  the 
plaintiff,  if  the  plaintiff  deliyered  np  the  posses- 
sion of  the  lands  on  the  following  morning,  bat 
he  was  to  remain  in  possession  of  the  house  for  a 
few  weeks  at  a  rent  of  Is,  a  week,  to  be  paid  to 
M.  The  note  was  accordingly  drawn  with  a 
clause  of  attestation,  and  was  signed  by  H.  and 
his  surety,  and  banded  to  D.  The  next  morning 
npon  M.  and  D.  requesting  the  plaintiff  to  give 
up  the  possession,  he  revised  to  give  up  the 
place  ;  but  there  was  evidenoe  that,  on  that  day, 
M.*s  cattle  were  on  the  Umds,  and  that  the 
plaintiff^s  were  not.  The  plaintiff  kept  posses- 
sion of  the  house  for  three  weeks,  when  he  was 
turned  out  by  a  constable.  The  note  was  never 
attested,  and  it  was  not  proved  how  the  plaintiff 
got  it  into  his  possession  : — Held,  in  an  action 
by  the  plaintiff  against  the  makers  of  the  note, 
that  a  jury  was  warranted  in  saying  that  the 
bargain  had  been  complied  with  on  the  part  of 
the  plaintiff.    Evaiui  t.  Morgan,  2  C.  &  J.  453. 

Meaaing  of  the  words  <<  Turnip  or  Fallow 
breaks.*'] — In  a  lease  of  a  farm  of  600  acres  a 
tenant  bound  himself  by  a  covenant  never  to 
have  more  than  one-half  of  ^e  arable  land  in 
white  crop  during  the  same  season,  nor  to  take 
two  white  crops  off  the  same  field  without  a 
green  or  black  crop  intervening,  and  to  take  only 
one  black  crop,  i.  e.,  beans,  oeas,  potatoes,  &c., 
between  grass  and  grass  ;  and,  at  the  end  of  the 
lease,  to  leave  the  turnip  or  fallow  breaks  once 
ploughed  for  the  incoming  tenant : — Held,  that 
the  words  "  turnip  or  fallow  breaks  "  meant  the 
land  which  would,  in  the  natural  course  of  good- 
husbandry,  be  ploughed  and  left  fallow  for  the 
purpose  of  being  planted  with  turnips,  and  that 
the  tenant  was  entitled,  over  and  above  the  way- 
going cereal  crop  on  the  moiety  of  the  lands,  to 
have  an  away-going  black  crop  in  respect  of  100 
acres  more.  'Hunter  v.  Miller^  9  L.  T.  169 — 
H.  L. 

e.  Valuations. 
See  also  cases  ante,  XV.  2. 

When  one  of  the  Parties  roftises  to  name  a 
Yalnor.] — ^A  declaration  stated,  that  in  considera- 
tion that  the  plaintiff  had  become  tenant  to  the 
defendant  of  a  farm  upon  the  terms  that  if  the 
plaintiff  should  receive  from  the  defendant 
notice  to  quit,  and  should  have  made  expensive 
improvements  upon  the  farm,  for  which  the 
subsequent  crops  should  not  have  compensated 
the  plaintiff,  the  farm  should  on  the  determina- 
tion of  the  tenancy,  be  looked  over  by  two  per- 
sons, one  to  be  appointed  by  each  party,  and 
that  the  persons  appointed  should  determine  to 
what  compensation  the  plaintiff  should  be  en- 
titled ;  and  that  the  defendant  promised  the 
plaintiff  that  if  the  tenancy  should  be  deter- 
mined, and  the  plaintiff  should  have  made  im- 
provements for  which  he  should  not  have  been 
compensated,  the  defendant  would,  at  the  plain- 
tiff's request,  appoint  a  person  for  such  purposes. 


'  Averment-  that  the  tenancy  was  determined  by 

I  the  defendant ;  that  the  plaintiff  had  made  im- 

•  provements  for  which  he  had  not  been  oompen- 

'  sated ;  that  the  plaintiff,  after  the  determination 

\  of  the  tenancy,  appointed  D.  to  determine  the 

I  compensation,  and  D.  was  ready  to  act,  of  which 

I  the  defendant  had  notice,  and  was  then  requested 

I  by  the  plaintiff  to  appoint  some  person  on  his 

behalf : — Held,  that  the  declaration  was  bad,  as 

I  stating  a  promise  which  did  not  legally  arise 

from  an  executed  consideration,  and  also  on  the 

ground  that  there  was  no  allegation  that  the 

plaintiff  had  requested  the  defendant  to  appoint 

a  valuer  before  the  commencement  of  the  suit. 

Lattimore  v.  Garrard^  1  Ex«  809. 


Von  -  agreement  of  Yaliion.  —  Foaitum  of 
Tonaat.] — ^A  person  entered  npon  the  occupation 
of  a  farm  under  a  written  agreement,  by  which 
he  agreed  **  to  pay  52.  for  every  load  of  fodder, 
straw,  haum,  dung,  or  turnips,  which  should  be 
sold  or  carried  off  the  premises,  and  the  same 
sum  for  every  load  of  hay  or  wheat  straw  sold  or 
carried  off  the  premises,  for  which  there  should 
not  be  two  loads  of  good  dung  or  other  manure 
(at  the  option  of  the  landlord)  to  be  spent  on 
the  premises;"  and  also  "to  purchase  all  the 
hay,  sainfoin,  and  tares  now  in  the  yard  ;  also  all 
the  dung  and  manure  now  on  the  premises ;  also 
all  the  straw  from  the  crops  now  stacked  or 
about  to  be  stacked  in  the  yard,  paying  a  fair 
price  for  the  same,  to  be  ascertained  by  valuers 
on  both  sides.**  And  the  landlord  engaged,  on 
the  tenant's  quitting  the  farm,  to  purchase  all 
hay,  sainfoin,  and  tares  in  the  yard,  the  prodoce 
of  the  farm  ;  also  all  straw  from  the  crops  of  the 
previous  harvest  that  might  be  on  the  premises, 
paying  a  fair  price  for  the  same,  to  be  ascer- 
tained by  valuers  on  both  sides : — Held,  that 
the  tenant,  not  being  by  the  terms  of  the  agree- 
ment entitled  to  be  paid  for  the  manure  at  the 
expiration  of  his  tenancy,  was  only  entitled  to 
be  paid  for  the  straw  at  a  fodder  price,  viz.  one- 
half  the  market  price.  Clarke  v.  Westrope,  18 
C.  B.  765  ;  26  L.  J.,  C.  P.  287. 

Held,  also,  that  the  incoming  tenant  having 
consumed  the  straw,  and  the  valuers  named  by 
the  parties  not  having  agreed  upon  the  valuation, 
or  appointed  an  umpire,  the  tenant  was  entitled 
to  maintain  an  action  for  it,  as  upon  a  quantum 
meruit.    Jb, 

Miscondnot  of  Arbitrators.]  —  A  usage  for 
arbitrators  appointed  to  determine  as  between 
outgoing  and  incoming  tenants  of  a  farm,  the 
value  of  the  away-going  crop  and  the  deductions 
for  want  of  repairs  of  the  farm  buildings  and 
fences,  to  make  their  awaid,  on  inspection  of  the 
crops  and  premises,  without  notice  to  the  parties 
and  without  evidence,  may  be  good ;  but  no 
usage  can  justify  arbitrators  in  hearing  one  party 
and  his  witnesses  only  in  the  absence  of  and 
without  notice  to  the  other  party.  Oswald  v. 
Orey  iEarV),  24  L.  J.,  Q.  B.  69. 

How  far  the  Court  will  interfere  with.] — 
Upon  a  contract  for  the  sale  of  a  farm,  it  was, 
by  a  letter  signed  by  both  parties,  referred  to  a 
valuer  to  ascertain  and  certify  the  amount  of 
the  following  particulars  :  first,  the  seed,  wheat 
and  vetches  sown  on  the  several  fields  of  A.*s 
late  farm  at  Bampton  previous  to  the  25  th  of 
December,  1847  (tiie  day  possession  was  given 
to   the   purchaser) ;    secondly,    the    labour   of 
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ploughing  and  sowing  the  same ;  thirdly,  the 
qnantity  and  cost  price  at  the  luln  of  the  lime 
carried  on  the  farm  since  Michaelmas,  1847,  but 
not  the  cost  of  carriage  ;  and  fourthly,  the  value 
of  the  hay  left  on  the  farm  at  Christmas,  1847. 
"  All  the  above  are  to  be  paid  for  by  B.  We 
mutually  agree  to  abide  by  your  valuation  : " — 
The  valuer  having  allowed  a  sum  for  three 
plonghings  of  a  portion  of  the  land,  another  sum 
for  lime,  and  another  sum  for  working  out  and 
burning  stroyle,  the  court  declined  to  interfere. 
Branseombe  v.  RatocUffs,  6  C.  B.  623. 

A.  held  a  farm  of  6.,  subject  to  the  following 
covenants  contained  in  a  draft  lease  under  which 
the  former  tenant  had  held : — First,  to  house  the 
produce  on  the  farm,  and  thresh,  feed  and  fodder 
the  same  thereon,  and  not  to  sell  or  dispose  of 
any  part  thereof,  except  as  after  mentioned. 
Secondly,  that  A.  should  be  at  liberty  to  sell  hay 
and  wheat' straw,  except  that  of  the  last  year's 
produce,  bringing  back  for  every  load  of  hay  or 
straw  two  los^  of  manure  ;  and  thirdly,  that  A. 
should  on  the  determination  of  the  tenancy, 
leave  all  the  hay,  straw,  and  manure  arising 
during  the  last  year  of  the  tenancy,  for  the  use 
of  B.,  or  the  incoming  tenant,  being  paid  for  the 
hay  and  wheat  straw  at  a  fietir  valuation,  these 
latter  words  ''  fair  valuation  "  being  substituted 
in  the  draft  lease  for  ^^  consuming  price."  In  an 
action  by  A.  against  B.  to  recover  the  value  of 
hay  and  wheat  straw  left  by  the  former  tenant 
at  the  expiration  of  his  tenancy,  it  appeared  that 
a  valuation  had  been  made  by  an  umpire,  who 
was  the  only  witness  called  at  the  trial,  and  who 
stated  that  he  had  valued  not  at  a  ^  consuming 
price"  nor  a  "market  price,"  but  at  a  "fair 
valuation,"  and  the  jury  returned  a  verdict  in 
accordance  with  his  valuation : — Held,  that  there 
was  nothing  from  which  the  court  could  see  that 
the  valuation  had  been  made  upon  an  erroneous 
principle,  and  what  was  a  "fair  valuation" 
being  a  question,  there  was  no  ground  for  inter- 
fering with  the  verdict.  Cumberlaftd  v.  Botoes 
or  Glamu,  15  C.  B.  348 ;  24  L.  J.,  C.  P.  46  ;  1 
Jnr.,  N.  S.  236. 

Held,  also,  that  the  valuation  of  the  umpire 
was  not  invalidated  by  the  circumstance  of  his 
having  altered  it  after  he  had  delivered  it  by 
striking  out  an  item  which  ought  not  to  have 
been  included  therein.    Jb, 

Mistake  made  in — ^Bight  to  reeoyer  Money 
Paid  nnder.] — ^By  an  agreement  made  between 
the  plaintiff  and  defendant,  the  defendant  sold 
to  plaintiff  all  bis  interest  in  a  farm,  together 
with  the  growing  crops  and  those  already  har- 
vested, the  covenants  and  general  valuation  of 
the  farm  and  all  the  stock,  both  live  and  dead  ; 
and  it  was  agreed  between  them  that  all  the 
aforesaid  matters  and  things  should  become  a 
subject  of  valuation  by  two  indifferent  persons, 
one  to  be  chosen  by  eadi  party,  and  in  the  event 
of  their  not  agreeing,  then  by  their  referee  or 
umpire,  whose  decision  should  be  final  and  bind- 
ing on  both  parties.  The  v^uers  appointed 
under  the  agreement  made  a  valuation  at  a  gross 
eum,  not  specifying  the  value  of  undivided  items, 
and  the  pLuntiff  gave  a  promissory  note  for  the 
amount,  and  took  possession  of  the  farm  and 
stock.  In  a  month  or  so  afterwards  the  plaintiff 
rc-sold  the  farm,  and  before  giving  up  possession 
to  the  purchaser,  discovered  that  a  number  of 
items  had  been  included  in  the  valuation,  that, 
according  to  the  custom  of  the  oountiy,  did  not 


form  a  subject  of  valuation  between  an  incoming 
and  an  outgoing  tenant.  He  did  not,  however, 
claim  to  have  the  matter  re-opened,  but  duly 
paid  the  amount  of  the  promissory  note  to  the 
defendant  when  it  afterwards  became  due.  He 
subsequently  brought  an  action  against  him  to 
recover  the  whole  of  the  money  paid  by  him  as 
money  received  to  his  use,  without  ipreviously 
giving  any  notice  of .  the  circumstances  to  the 
defendant,  or  claiming  repayment  from  him  : — 
Held,  that  he  could  mot  recover  the  whole  or 
any  part  of  the  money  which  he  had  paid. 
Freeman  v.  Jeffries,  4  L.  R.,  Ex.  189  ;  38  L.  J., 
Ex.116;  20L.T.  533. 

f.  When  Heooverable  on. 

Eflbot  of  OoTonant  to  sell  Manure  to  Inoosdng 
Tenant.] — ^Where  the  outgone  tenant  has  cov^ 
nanted  with  his  landlord  to  leave  the  taianure 
made  by  him  on  the  farm,  and  sell  it  to  the  in- 
coming tenant  at  a  valuation  to  be  made  by 
certain  persons ;  the  effect  of  such  covenant  is 
to  give  the  outgone  tenant  a  right  of  on-stand 
for  his  manure  upon  the  farm  ;  and  the  posses- 
sion of  and  property  in  it  remain  in  him  in 
the  meantime ;  and  therefore,  if  the  incoming 
tenant  removes  and  uses  it  before  such  valua- 
tion, he  is  answerable  to  the  outgone  tenant  in 
trespass.    Beaty  v.  Oihbont,  16  East,  116. 

Ai  Ooodf  Bold  and  DeUyered.] — ^Where  an 
agreement  between  an  outgoing  ana  an  incoming 
tenant  was,  that  the  latter  should  buy  the  hay, 
&c.,  of  the  former  upon  the  form,  and  that  the 
former  should  allow  to  the  latter  the  expense  of 
repairing  the  gates  and  fences  of  the  farm,  and 
that  the  value  of  the  hay,  &c.,  and  of  repairs 
should  be  settled  by  third  persons  : — Held,  that 
the  balance  settled  to  be  due  to  the  outgoing 
tenant,  for  his  hay,  &c.,  after  deducting  the  value 
of  the  repairs,  might  be  recovered  by  him  in  a 
count  for  goods  sold  and  delivered,  after  having 
failed  upon  his  count  on  the  special  agreement, 
for  want  of  including  in  it  that  part  of  the 
agreement  which  related  to  the  valuation  of  the 
repairs.    Let^  v.  Bwrrawi,  12  East)  1. 

By  wkom  Payable.]  — PrimA  facie  the  land- 
lord is  bound  to  pay  the  outgoing  tenant  for 
tillages,  and  the  mere  fact  of  the  incoming 
tenant  entering  upon  the  land  does  not  render 
him  liable  to  do  so  ;  but  it  is  a  question  of  fact 
whether  the  contract  between  the  outgoing 
tenant  and  the  landlord  subsists,  or  a  new  con- 
tract has  been  entered  into  with  the  incoming 
tenant.     Codd  v.  Brown,  15  L.  T.  636. 

The  outgoing  tenant's  remedy  for  tenant  right 
is  against  the  landlord,  and  not  against  the  in- 
coming tenant,  unless  by  virtue  of  an  agreement 
between  the  parties  to  tliat  effect.  The  outgoing 
tenant  is  entitled  to  recover  the  amount  of  the 
tenant  right  from  the  landlord  upon  a  quantum 
meruit;  and  the  ascertainment  of  the  amount 
by  a  valuation  is  not  a  condition  precedent  to 
his  right  to  sue  when  it  is  not  made  such  by  the 
terms  of  the  lease.  Suoksmith  v.  WUs<yn,  4  F.  k, 
F.  1083. 

Assignees  of  the  reversion  may  be  sued  by  an 
outgoing  tenant  on  a  contract  or  custom  of  the 
country,  by  which  he  is  entitled  to  receive,  on 
the  termination  of  his  tenancy  by  notice  from 
the  landloid,  reasonable  allowance  for  the  value 
of  labour  bestowed  on  the  land,  and  the  benefit 
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of  which  he  loses  by  such  termination  of  his 
tenancy,  although  he  has  paid  all  the  rent  to  the 
original  landlord  and  received  notice  from  him, 
the  assignees  having  renewed  the  notice  after 
the  conveyance  to  them,  and  possession  having 
been  giren  to  them.  Womersley  v.  Dally ^  26 
L.  J.,  Ex.  219. 

When  Aetion  for,  maintainable.] — The  defen- 
dant demised  a  farm  for  a  term  of  fonrteen 
years ;  the  lease  contained  a  covenant  by  the 
lessees  not  to  assign  without  licence,  with  a 
proviso  for  re-entry,  and  a  covenant  by  the  lessor 
at  the  expiration  of  the  tenancy  to  pay  for  certain 
things  at  a  valuation.  At  the  expiration  of  the 
term,  the  lessees  continued  tenants  from  year  to 
year  on  the  terms  of  the  original  lease.  They 
afterwaids,  by  deed,  assigned  their  interest  in  the 
premises,  with  their  right  to  be  paid  for  the 
things  at  a  valuation,  to  the  plaintiJS.  He  entered 
into  the  occupation  of  the  premises,  but  never 
paid  rent ;  nor  did  the  defendant  ever  recognize 
him  as  his  tenant.  The  defendant  gave  the  lessees 
the  proper  six  months*  notice  to  quit,  and  the 
plaintiff  gave  the  defendant  a  similar  notice  : — 
Held,  that  the  plaintiff  could  not  maintain  an 
action  against  the  defendant  for  the  amount  of 
the  things  at  a  valuation,  on  the  ground  (per 
Mellor  and  Lush,  JJ.),  that  no  new  tenancy  had 
been  created  between  them,  and  that  the  bare 
assignment  of  the  parol  tenancy  did  not  pass  to 
the  assignee  a  right  of  action  upon  the  special 
stipulation ;  and  per  Shee,  J.,  on  the  ground  that 
as  the  lessees  had  no  power  to  assign  without 
licence,  they  could  not  transfer  any  interest  in 
the  premises  to  the  plaintiff.  Ulliot  v.  Johnson, 
2  L.  R.,  Q.  B.  120  ;  36  L.  J.,  Q.  B.  41  ;  15  W.  R. 
253  ;  8  B.  Ac  6. 38. 

The  plaintiff  at  Lady-day,  1821,  gave  up  pos- 
session of  a  farm  to  the  defendant,  having  pre- 
viously sown  forty  acres  of  it  with  wheat.  At  a 
meeting  in  the  previous  month,  the  plaintiff  asked 
the  defendant  if  he  would  take  the  wheat  at  200Z., 
saying  that  if  he  would  not,  he  should  not  have 
the  farm.  The  defendant  said  he  would  take  the 
wheat,  and  being  asked  to  whom  the  dead  stock 
should  be  valued,  replied  "  To  me."  The  defen- 
dant afterwards  undertook  to  pay  for  the  wheat 
and  dead  stock  on  a  specified  day,  and  did  pay 
752.  on  account  generuly,  and  eventually  had 
possession  of  the  farm,  the  wheat,  and  the  dead 
stock : — Held,  that  the  contract  for  the  dead 
stock,  being  distinct  from  the  contract  for  the 
sale  of  the  wheat,  or  the  giving  up  of  the  farm, 
the  plaintiff  might  recover  for  that  amount. 
Jfaijield  v.  Hadsley,  5  D.  &  B.  224  :  3  B.  &  C. 
357. 

Liability  of  Inooming  Tenant  paying  to  wrong 
Person.] — ^A  person  who  has  taken  a  farm  under 
a  person  in  possession,  and  claiming  as  devisee 
under  a  will,  and  has  paid  for  the  manure,  under 
a  valuation,  according  to  the  custom,  is  liable 
for  the  value  to  the  person,  who  afterwards  takes 
out  letters  of  administration,  the  will  having 
turned  out  to  be  invalid.  Searson  v.  HobtTison, 
2  F.  &  F.  361. 

Penaltiei  for  Breoeh  of— Inerease  of  Beat.] — 
See  antCy  col.  1443. 

g.  Pleadings  aJid  Evidence. 
CSlaim— Per  Von-enltiTation  of  Fann  aecozding 


to  Custom.] — A  breach  of  a  covenant  to  cultivate 
land  according  to  the  ctlstom  of  the  country,  is 
sufficiently  averred  by  stating  that  the  tenant 
did  not  so  cultivate,  without  specifying  instances. 
Martyn  v.  Clue,  18  Q.  B.  661 ;  22  L.  J.,  Q.  B. 
147. 

In  an  action  against  a  tenant  upon  promises 
to  cultivate  a  farm  according  to  the  course  of 
good  husbandry,  and  the  custom  of  the  country, 
if  the  declaration  sets  out  the  custom,  and  the 
defendant  traverses  it,  the  plaintiff  must  prove 
it  as  alleged.  Angerstein  v.  Sandton,  1  C.,  M. 
&  R.  789  ;  6  Tyr.  583  ;  1  Gale,  8. 


Varianee  in.]— A  count  averring  that  the 


defendant  was  tenant  to  three  plaintiff,  and  had 
agreed  to  farm  the  lands  in  a  husbandlike  manner, 
and  it  appearing  that  the  demise  was  only  by 
two,  and  that  the  agreement  was  also  to  keep 
the  land  constantly  in  grass  : — Held,  variances. 
Saunderson  v.  GHffiths,  8  D.  &  R.  643  ;  5  B.  fc 
C.  909. 

Defenoe — In  Aetion  for  wrongftilly  Bemoying^ 
Manure.] — ^A  declaration  stated  that  the  defen- 
dant covenanted  with  the  plaintiff  not  to  sell  or 
carry  away  from  the  premises  any  manure,  made 
on  the  premises,  without  his  consent,  under  the 
increased  rent  of  101,  for  every  ton  so  given, 
sold  or  carried  away ;  and  also  covenanted  that 
he  would  pay  all  the  increased  rent  Breach, 
that  he  sold  a  large  quantity  of  manure  made 
on  the  premises,  to  wit,  160  tons,  and  did  allow 
the  same  to  be  carried  away  from  the  premises ; 
and  the  plaintiff  claims  2,0002.  Plea,  that  the 
defendant  brought  upon  the  premises  a  quantity 
of  manure,  larger  and  better  in  quality  than  that 
carried  away : — Held,  first,  that  the  plea  was  bad. 
Leigh  v.  Ullie,  6  H.  &  N.  166  ;  30  L.  J„  Ex.  25  ; 
9  W.  R.  65. 


Trayerse  of  Cnetom.] — To  a  declaration. 


charging  the  def endant,.as  tenant  to  the  plaintiff, 
with  carrying  away,  in  an  untenantable  manner 
and  contrary  to  the  custom  of  the  country, 
several  loads  of  hay  off  the  farm,  without  bring- 
ing back  and  spending  on  the  premises  an  equal 
number  of  loads  of  dung,  a  plea,  that  there  waa 
not  any  such  custom  of  the  coontiy,  is  good. 
Hartley  v.  Bnrkitt,  4  Ring.  N.  C.  687  ;  6  Scotty 
497  ;  1  Am.  258  ;  2  Jur.  642. 


Travene  of  Tenaaey.] — A  declaration 


stated  that  the  defendants  were  tenants  to  the 
plaintiff  of  a  farm,  and  by  reason  thereof  it  waa 
their  duty,  as  such  tenants,  to  manage  and  culti- 
vate the  farm  in  a  husbandlike  manner,  accord- 
ing to  the  custom  of  the  country ;  and  assigned 
breaches  in  over-cropping,  &c. :  Plea,  that  the 
defendants  were  not,  nor  was  either  of  them, 
tenants  to  the  plaintiff  of  the  messuage,  &a,  as 
alleged : — Held,  this  plea  only  put  in  issue  the 
fact  of  the  tenancy,  and  not  the  holding  snbject 
to  a  duty  to  cultivate  according  to  the  custom 
of  the  country,  and  that  tiie  defendants  could 
not  therefore  object,  on  this  record,  that  a  lease, 
under  which  the  land  had  been  originally  taken, 
was  not  produced  by  the  plaintiff,  in  order  to 
shew  that  it  did  not  exclude  the  custom.  JSalli' 
fax  V.  Chambers,  4  M.  &  W.  662 ;  7  D.  P.  C. 
342  ;  1  H.  &  H.  417. 

Beplieation— Bight  of  Tenant  to  remain  in 
poesesaion  of  Crops  after  Entry  by  Landlord.] 
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— To  an  action  for  an  assault,  the  defendant 
pleaded  a  justification  in  defence  of  the  pos- 
session of  a  dwelling-house.  The  plaintiff  new 
assigned  that  the  assault  was  committed,  not  in 
a  dwelling-house,  but  on  a  bridge,  and  in  certain 
yards  and  fields,  pai-cel  of  a  farm.  The  plea  to 
the  new  assignment  stated  that  W.  was  possessed 
of  the  dwelling-house,  and  also  of  the  bridge, 
yards  and  fields  which  belong^  and  were  ad- 
jacent to  the  dwelling-house,  and  justified  the 
trespass  in  defence  of  the  possession  of  the  house, 
bridge,  yards,  and  fields,  and  averred  that  the 
defendant  removed  the  plaintiff  from  the  bridge, 
yards,  and  fields,  and  took  him  by  the  nearest 
way  to  a  public  highway,  near  to  the  dwelling- 
house,  bridge,  yards  and  fields.  The  replication 
alleged  the  seisin  of  W.  in  the  farm,  a  demise  of 
it  by  him  to  J.  as  tenant  from  year  to  year,  the 
entry  of  J.,  an  assignment  by  J.  to  6.  to  secure 
a  debt  of  the  present  and  future  growing  crops 
on  the  farm,  with  a  power  to  B.  in  default  of 
payment  to  take  possession.  It  then  alleg^  a 
default  by  J.,  that  W.  at  the  time  of  the  default 
was  in  possession  of  the  farm  on  which  there 
then  were  growing  crops,  which  belonged  to  J. 
after  the  date  of  the  assignment,  that  the  plain- 
tiff as  servant  of  B.  took  possession,  and  con- 
tinued in  possession  of  the  growing  crops  for  a 
reasonable  time,  and  that  before  a  reasonable 
time  elapsed  the  defendant  removed  him,  and 
dragged  him  from  the  dwelling-house  across  the 
bridge,  yards  and  fields  to  the  highway  : — Held, 
that  as  the  replication  stood  upon  the  right  of  a 
person,  claiming  under  a  tenant  from  year  to 
year,  to  remain  on  the  premises,  and  retain  pos- 
session of  th6  crops,  after  the  landlonl  had  re- 
sumed possession,  it  should  have  stated  how  the 
tenancy  came  to  an  end  ;  that  there  was  no  pre- 
sumption as  to  a  determination  by  the  landlord 
rather  than  by  the  tenant ;  nor,  supposing  that 
B.  was  entitled  to  them  after  his  interest  as 
tenant  in  the  premises  had  determined,  that  they 
were  ripe  or  fit  for  harvesting,  or  that  thev 
needed  any  cultivation,  for  which  the  plaintiff^s 
continuing  in  possession  was  necessary.  Hay- 
ling  T.  Okey,  8  Ex.  531 ;  22  L.  J.,  Ex.  139  ;  17 
Jur.  325— Ex.  Ch. 

Svidenoo.] — If  the  breach  of  a  covenant  is  as- 
signed thus,  "  that  the  defendant  has  not  used  a 
farm  in  a  husbandlike  manner,  but  on  the  con- 
trary has  committed  waste,"  the  plaintiff  cannot 
give  evidence  of  the  defendant's  using  the  farm 
in  an  unhusbandlike  manner,  if  it  does  not 
amount  to  waste.  UarrU  v.  Mantle,  3  T.  B.  307. 

On  a  contract  between  outgoing  and  incoming 
tenant  referring  to  the  lease,  the  lease  must  be 
put  in.    Tanner  v.  Washhumey  1  F.  &  F.  330. 

Ai  to  CQsto]ii.]~.The  rule  of  law,  as  to 


importing  into  the  terms  of  a  tenancy  "  the  cus- 
tom of  the  country,"  does  not  admit  of  evidence 
of  the  usage  of  a  particular  estate,  or  the  property 
of  a  particular  person,  however  extensive  it 
may  be,  it  not  being  shewn  that  the  tenant  was 
aware  of  it.   Womersley  v.  DMy,  26  L.  J.,  Ex.  219. 


Promise  to  Pay  Penalties— How  Supported.]— 

A  count  stated  that  the  defendant  had  become 
tenant  to  the  plaintiff  on  the  terms  and  stipula- 
tions that  the  rent  should  be  payable  half-yearly, 
that  the  defendant  "  should  not  sell  any  straw  or 
manure  grown  or  produced  upon  the  farm,  without 
the  written  licence  of  the  plaintiff,  under  certain 
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penalties,  and  that  the  penalties  should  be  con- 
sidered as  additional  rent,  and  should  be  recover- 
able by  distress  or  otherwise  as  rent."  Averments, 
that  in  consideration  thereof,  the  defendant  pro- 
mised the  plaintiff  to  pay  all  such  penalties  as  he 
might  be  liable  to  pay  the  plaintiff  according  to 
the  stipulations ;  and  that  the  defendant,  without 
licence,  sold  straw  on  the  premises  during  his 
tenancy.  Breach,  non-payment  of  penalties  in 
respect  thereof  : — Held,  by  Lord  Campbell,  C.  J., 
and  Patteson,  J.,  that  the  promise  to  observe  the 
terms,  one  of  which  was  payment  of  penalties, 
was  supported  by  the  bygone  consideration  of 
having  Income  tenant  on  these  terms,  and  that  the 
stipulation  must  be  construed  to  be  not  at  any 
time  to  sell  straw  grown  during  the  tenancy:  Erie, 
J.,  dissentiente,  holding  that  the  stipulation 
should  be  construed  to  be,  not  daring  the  tenancy 
to  sell  straw,  &c.,  grown  during  the  tenancy. 
Massey  v.  Qoodally  17  Q.  B.  310 ;  20  L.  J.,  Q.  B. 
526  ;  15  Jur.  991. 

h.  Emblements. 

Who  entitled  to  —  Tenant.] — The  plaintiff 
occupied,  as  yearly  tenant  of  A.,  who  was  tenant 
for  l&e,  a  small  labourer's  cottage,  with  an  acre 
of  land,  which  was  partly  cultivated  as  a  garden 
and  partly  sown  with  com  or  planted  with 
potatoes.  The  defendant  became  owner  of  the 
cottage  and  land  on  the  death  of  A.,  and  dis- 
trained for  the  proportion  of  rent  due  from  the 
plaintiff  in  respect  of  such  cottage  and  land  be- 
tween A.'s  deatn  and  the  expiration  of  the  then 
current  year  of  the  plaintiff's  tenancy,  up  to 
which  time  the  plaintiff  remained  in  occupation : 
— Held,  that  the  plaintiff  was  tenant  of  lands  in 
respect  of  which  emblements  might  be  claimed 
within  14  &  15  Vict.  c.  25,  s.  1,  and  that  the  de- 
fendant was  therefore  entitl^  to  recover  such 
proportion  of  rent  by  distress.  Haines  v.  Welch, 
38  L.  J.,  C.  P.  118  ;  17  W.  R.  163. 

When  the  herd  of  an  evicted  tenant  held,  as 
part  of  his  wages,  and  had  sown  with  oats  and 
potatoes,  three  roods  of  the  evicted  farm,  which 
contained  fifty-eight  acres,  the  evicted  tenant 
was  entitled  to  avail  himself  of  these  crops  as 
emblements.  Kenna  v.  Nugent ,  7  Ir.  R.,  C.  L. 
464-Ex.  Ch. 

If  the  landlord  meant  to  contend  that  the 
claim  to  emblementa  was  merely  colourable,  or 
that  the  herd  held  as  tenant  and  not  as  servant, 
he  ought  at  the  trial  to  have  required  those 
questions  to  be  submitted  to  the  jury.    Ih, 

A  tenant  for  a  term  determinable  upon  a  life, 
sowed  the  land  in  spring,  first  with  barley,  and 
soon  after  with  clover.  The  life  expired  in  the 
following  summer.  In  the  autumn  the  tenant 
mowed  the  barley,  together  with  a  little  of  the 
clover  plant  which  had  sprung  up.  The  clover  so 
taken  made  the  barley-straw  more  valuable,  by 
being  mixed  with  it;  but  the  increase  of  the  value 
did  not  compensate  for  the  expense  of  cultivating 
the  clover,  and  a  farmer  would  not  be  repaid  such 
expense  in  the  autumn  of  the  year  in  which  it  was 
sown.  The  reversioner  came  into  possession  in 
the  winter,  and  took  two  crops  of  the  same  clover 
after  more  than  a  year  had  elapsed  from  the 
sowing  : — Held,  that  the  tenant  was  not  entitled 
to  emblements  of  either  of  these  two  crops  ;  first, 
because  emblements  can  be  claimed  only  in  a  crop 
of  a  species  which  ordinarily  repays  the  labour  by 
which  it  is  produced  within  the  year  in  which  that 
labour  is  bestowed ;  and,,  secondly,  because  even 
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if  the  tenant  was  entitled  to  one  crop  of  the 
vegetable  growing  at  the  time  of  the  cesser  of  his 
interest,  this  had  been  already  taken  bj  him  at 
the  time  of  catting  the  barley.  Graves  v.  Weld, 
5  B.&  Ad.  106  ;  2  N.  &  M.  726. 


Leiaor.] — A  lease  of  lands  contained  a 


condition  '*  that  if  the  lessee  should  commit  an 
act  of  bankraptcy,  whereon  a  commission  should 
issue,  and  he  snould  be  declared  a  bankrupt,  or 
if  he  should  become  insolvent,  or  incur  any  debt 
upon  which  any  judgment  should  be  signed, 
entered  up,  or  given  against  him,  and  on  which 
any  writ  of  fieri  &cias,  or  any  other  writ  of  exe- 
cution should  issue,  it  should  be  lawful  for  the 
lessor  to  re-enter  into  the  premises,  and  the  same 
again  to  have,  re-possess,  and  enjoy,  as  in  his 
former  estate."  The  tenant  gave  a  warrant  of 
attorney,  upon  which  judgment  was  entered  up 
and  his  goods  taken  in  execution  and  sold,  and  a 
commission  of  bankruptcy  afterwards  issued 
against  him.  The  lessor  entered  for  the  forfei- 
ture : — Held,  that  he  was  entitled  to  the  emble- 
ments. Davis  V.  Eytcn.  4  M.  &  P.  820  ;  7  Bing. 
164. 


Deviiee.]  —  A  devisee  of  real  estate  is 


entitled  to  emblements  growing  at  the  time  of 
the  death  of  the  devisor,  unless  the  language  of 
the  devise  clearly  shews  the  intention  of  the  de- 
visor that  they  should  go  to  some  other  person. 
Cooper  V.  Woolfitt,  2  H.  &  N.  122  ;  26  L.  J.,  Ex. 
310  ;  3  Jur.,  N.  8. 870. 

8.  To  Give  up  Possession. 

Generally.] — ^Lease  of  land  for  term  of  years, 
with  a  covenant  by  the  lessee  that  if  the  lessor 
should  be  desirous  during  the  term  to  take  dX\  or 
any  part  of  the  land  for  building  thereon,  it 
should  be  lawful  for  her  to  come  into  and  enter 
upon  all  or  any  part,  to  make  such  buildings  as 
she  should  think  proper,  and  to  do  all  necessary 
acts  without  interruption  by  the  lessee,  provided 
the  lessor  gave  six  months'  notice  of  sudi  inten- 
tion, with  a  proviso  also  that  the  lease  should  be 
void  for  non-performance  of  covenants : — ^Held, 
that  the  lessor  having  agreed  with  a  third  per- 
son as  to  the  terms  of  a  building  contract,  might 
give  six  months'  notice  of  her  intention  to  take 
the  whole  of  the  land  for  building,  and  at  the 
expiration  of  that  time,  and  after  refusal  by  the 
tenant  to  deliver  up  possession,  might  bring 
ejectment.    Doe  d.  WUson  v.  Abel,  2  M.  &  S.  641. 

A  clause  in  an  agreement  to  let  land,  that  the 
lessor  might  take  any  part  for  building,  on 
making  a  proportionate  abatement  in  the  rent 
and  making  good  the  fences,  operates  as  a  cove- 
nant, and  not  a  defeasance  of  tne  estate,  if  there 
are  no  words  giving  him  a  right  of  re-entry. 
Doe  d.  WUson  v.  Phillips,  2  Bing.  13  ;  9  Moore,  46. 

A  lease  of  land  by  deed  contained  this  clause, 
"  Covenants  to  repair,  payment,  &c.  Provided, 
nevertheless,  that  in  case  M."  (the  lessor)  "  shall 
at  any  time  be  desirous  of  having  any  part  of  the 
piece  of  land  delivered  up  to  him,  and  of  such 
his  desire  shall  give  three  calendar  months'  notice 
to  C."  (the  lessee)  ;  "  then,  at  the  expiration  of 
the  notice,  C.  covenants  peaceably  to  surrender 
up,  and  that  M.  shall  and  may  take  peaceable 
possession  of  such  part  or  parts  of  the  land  as 
shall  be  mentioned  in  the  notice,  M.  paying  to 
O.  a  reasonable  compensation  in  respect  of  the 
moneys  which  may  have  been  laid  out  by  C.  in 


improving  the  condition  of  so  much  of  the  land 
as  shall  be  so  given  up,  and  then  and  from  thence- 
forth the  rent  reserv^  shall  be  reduced,"  &c  (in 
proportion  to  the  land  given  up),  "  and  the  re- 
mainder of  the  land  shall  be  held  by  C.  at  sach 
reduced  rent,  and  M.  shall  have  the  same  powers 
and  remedies  in  all  re^>ect8  as  if  this  lease  had 
originally-  been  granted  at  such  reduced  rent, 
and  ^1  the  covenants,  clauses,  &c.,  shall  be  as 
valid  for  so  much  of  the  demised  land  as  shall 
not  be  included  in  such  notice,  as  if  the  reduced 
rent  had  been  the  original  rent,  and  the  land 
originally  demised  had  been  the  land  not  in- 
cluded in  such  notice  : " — Held,  that  under  this 
proviso,  the  lessor,  giving  notice,  might  resume 
all  the  demised  land.  Doe  d.  Gardner  v.  Ken^ 
nard,  12  Q.  B.  244  ;  12  Jur.  821. 

The  lessor  served  a  notice  requiring  the  lessee 
to  give  possession  of  the  whole  land  at  the  end 
of  three  months,  and  adding,  ^  I  hereby  offer 
and  agree  to  allow  you  a  reasonable  compensa- 
tion for  any  repairs  which  may  have  been  done 
by  you  : " — Held,  a  sufficient  offer  of  compensa- 
tion under  the  proviso.    Ih. 

Where  a  plaintiff  had  entered  into  poeseasion 
of  premises  under  an  agreement,  one  clause  of 
which  was,  that,  if  the  rent  should  be  in  arrear 
for  ten  days,  it  should  be  lawful  for  A.  and  her 
agents  immediately  to  enter  upon  and  take  pos- 
session of  the  premises  and  expel  the  plaintiff, 
as  effectually  as  a  sheriff  might  do  under  a  writ 
of  habere  facias  possessionem  ;  and  in  case  of 
such  entry,  and  ox  any  action  being  brought  for 
the  same  by  any  person  whomsoever,  the  defen- 
dants might  plead  leave  and  licence  in  bar,  and 
the  agreement  be  used  as  conclusive  evidence  of 
the  leave  and  licence  of  the  plaintiff  for  the  entry, 
trespasses,  or  other  matters  to  be  compluned  of 
in  sach  action  ;  and  arrears  of  rent  having 
become  due,  the  defendants,  as  agents  of  A., 
entered  and  expelled  the  plaintiff  from  the  pro- 
mises : — ^Held,  that  this  agreement  was  a  con- 
clusive answer  under  a  plea  of  leave  and  licence 
to  an  action  for  such  entry  and  expulsion. 
Kavanagh  v.  Gitdge,  7  M.  &  G.  316  ;  7  Scott,  N.  R. 
1026;  1  D.  JtL.928;13L.J.,C.P.99;8Jur.  362. 

What  is  a  Condition  precedent  to.] — ^A.  be- 
came tenant  to  B.  of  a  colliery,  and  also  of  some 
farm  land,  at  distinct  rents.  The  lease  contained 
numerous  covenants  as  to  the  payment  of  the 
rents,  and  as  to  the  management  of  each  pro- 
perty. The  term  created  was  forty-two  years, 
but  the  tenant  was  to  have  liberty  to  put  an  end 
to  the  term  on  giving  eighteen  months*  notice 
before  the  expiration  of  the  first  eight  years,  or 
any  subsequent  three  years.  The  proviso  which 
gave  the  tenant  this  liberty,  after  describing  the 
giving  of  the  notice,  contained  these  words : 
"Then  and  in  such  case  (all  arrears  of  rent 
being  paid,  and  all  and  singular  the  covenants 
and  agreements  on  the  part  of  the  lessees  having 
been  duly  observed  and  performed),  this  lease 
and  every  clause  and  thing  therein  contained 
shall,  at  the  expiration  of  uie  first  eighth  year, 
and  thereafter  at  the  expiration  of  any  such 
third  year,  cease,  determine,  and  be  utterly  void. 
.  .  .  But  nevertheless,  without  preju&oe  to 
any  claim  or  remedy  which  any  of  the  parties 
may  then  be  entitled  to  for  breach  of  any  of  the 
covenants  or  agreements."  The  Exchequer  held, 
that  this  proviso  did  not  make  the  peiformanoe 
of  all  the  covenants  a  condition  precedent  to  the 
tenant's  power  to  put  an  end  to  the  lease.    Bat 
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the  Exchequer  Chamber  held,  that  the  proviso 
did  make  the  peifoimance  of  the  oovenants  a 
condition  precedent.  The  lords  were  equally 
divided,  and  so  the  judgment  of  the  Exchequer 
Chamber  was  affirmed.  Gray  v.  Friar^  4  H.  L. 
Cas.  565  ;  18  Jur.  1036.  In  the  Ex.  Ch.,  5  Ex, 
684  ;  15  Jur.  814. 

Implied.] — ^A  tenant,  under  a  parol  agreement, 
without  any  stipulation  that  he  shall  deliver  up 
possession  of  the  premises  at  the  end  of  the 
term,  is  nevertheless  bound  at  law  to  deliver  up 
complete  possession.  Where,  therefore,  a  tenant, 
under  sucn  an  agreement,  has  underlet  a  part  of 
the  premises,  and  at  the  determination  of  both 
tenancies  the  under-tenant  holds  over  against  the 
will  of  the  tenant,  the  landlord  can  recover 
against  the  tenant  as  damages  the  value  of  the 
whole  premises  for  the  time  he  is  kept  out  of 
possession,  and  the  costs  of  ejecting  the  under- 
tenant. Henderson  v.  Squire,  4  L.  R.,  Q.  B.  170  ; 
88  L.  J.,  Q.  B.  73  ;  19  L.  T.  601  ;  17  W.  R.  519. 


9.  To  Insube. 
a.  Construction  and  Operation  ofl 

Most  be  Certain.] — A  covenant  in  the  lease  of 
a  house  '*  to  insure  and  keep  insured  a  given  sum 
of  money  upon  the  premises  during  the  term,  in 
some  sufficient  insurance  office,"  is  not  void  for 
uncertainty.  Doe  d.  Pitt  v.  Shewin.  3  Camp. 
134. 

To  Keep  Insured.] — A  lessee  covenanted  that 
^lis  executors  or  assigns  would  insure  the  de- 
mised premises,  and  keep  them  insured  during 
the  term,  and  deposit  the  policy  wil^  the  lessor  : 
— Held,  that  the  construction  of  this  covenant 
^as,  not  that  the  lessee  should  effect  one  policy, 
and  keep  that  policy  on  foot,  but  that  he,  his 
executors,  administrators,  or  assigns,  should 
always  keep  the  premises  insured  by  some  policy 
or  another  ;  and  that  it  was  a  breach  if  the  pre- 
mises were  uninsured  at  any  one  time,  and  a 
continuing  breach  for  any  portion  of  the  time 
they  were  uninsured.  Doe  d.  Flower  v.  Peck,  1 
B.  &  Ad.  428. 

Amount.] — ^A.  granted  to  B.,  by  an  instru- 
ment, a  lease  of  O.  for  five  years  and  a  half,  and 
of  P.  for  sixteen  years,  the  rent  of  both  to  be 
120Z.  during  the  first  five  years  and  a  half,  and 
100/.  during  the  residue.  B.  covenanted  during 
the  terms  to  insure  the  premises  in  2,0OOZ. 
There  was  no  provision  for  any  reduction  in  the 
amount  of  the  insurance  after  the  expiration  of 
the  five  and  a  half  years'  term  in  O. : — Held, 
that  B.  was  bound  to  insure  for  2,000Z.  during 
the  continuance  of  the  longer  term  in  P.,  and 
that  the  covenant  did  not  cease  with  the  expira- 
tion of  B.'s  interest  in  O.  Hecknian  v.  Itattc.  6 
L.  T.  383. 

Burn  with  the  Land.] — A  covenant  to  insure 
against  fire  premises  wnich  are  within  the  14 
Geo.  3,  c.  78,  s.  83,  runs  with  the  land.  Vernon 
V.  Smith,  5  B.  &  A.  1. 

b.  Breach. 

What  Amonnti  to.]— Where  a  lessee  cove- 
nanted to  insure,  and  effected  an  annual  policy 
in  the  usual  form,  allowing  fifteen  days'  grace, 


which  policy  expired  on  the  25th  March,  but  did 
not  pay  the  premium  for  a  renewal  till  the  25th 
April : — Held,  that  the  covenant  was  broken  by 
reason  of  the  non-payment  of  the  premium  on 
or  before  the  9th  Apiil,  and  that  the  lease  was 
forfeited  upon  a  clause  of  re-entiy.  Doe  d.  Pitt 
V.  Shemin,  3  Camp.  134. 

But  where  a  lessee  covenanted  to  insure  a 
specified  sum  upon  the  premises,  and  effected  an 
insurance,  the  policy  containing  a  memorandum, 
that,  in  case  of  the  death  of  the  assured,  the 
policy  might  be  continued  to  his  personal  repre- 
sentative, provided  an  indorsement  to  that  enect 
was  made  upon  it  within  three  months  after  his 
death,  and  he  died,  and  an  indorsement  con- 
tinuing the  policy  to  his  personal  representative 
was  made  after  the  expiration  of  three  months  : 
— Held,  that  there  was  no  breach  of  the  cove- 
nant to  keep  the  premises  insured.  Doe  d.  Pitt 
V.  Laming f  4  Camp.  73. 

Under  a  lease  with  a  proviso  of  forfeiture  if 
the  covenants  are  broken,  forfeiture  is  incurred  if 
the  lessee  covenants  to  insure  the  buildings  from 
time  to  time,  and  at  all  times,  and  leaves  a  part 
uninsured  for  two  months  after  execution  of  the . 
lease.  And  it  is  not  any  answer  that  the  greater 
part  of  the  premises  was  already  insured  at  the 
requisite  amount  by  a  policy,  expiring  at  the 
end  of  two  months,  and  that,  on  its  expiration, 
a  new  policy  was  effected,  covering  all  the  pre- 
mises which  were  then  insured  at  the  stipulated 
amount.  Penniall  v.  Harbome,  11  Q.  B.  368  ; 
17  L.  J.,  a  B.  94  ;  12  Jur.  159. 

So,  if  the  covenant  is  to  insure  against  fire  in 
the  names  of  the  lessors  A.,  B.,  and  C,  and  the 
lessee  adds  his  own.    lb. 

If  a  lessee,  having  incurred  these  foif eitures 
(though  the  lessor  has  taken  no  step  to  enforce 
them),  contracts  to  sell  his  term,  the  purchaser, 
on  becoming  acquainted  with  them,  may  refuse 
to  complete  his  contract,  and  may  reclaim  his 
deposit.    lb, 

A  covenant  by  the  lessee  to  insure  premises  in 
the  names  of  himself  and  the  lessor,  although 
not  performed  literally  by  an  insurance  in  the 
name  of  the  lessor  only,  is  yet  so  far  substan- 
tially performed  for  the  benefit  of  the  lessor, 
and  he  could  not  recover  for  a  breach  of  the 
covenant,  the  stipulation  for  the  insurance  in 
the  name  of  the  lessee  being  for  the  exclusive 
benefit  of  the  latter,  and  which  he  is  at  liberty 
to  dispense  with.  Havens  v.  Middleton^  10  Hare, 
641  ;  22  L.  J.,  Ch.  746  ;  17  Jur.  271. 

Waiver.] — ^When  a  tenant  under  a  lease  con- 
taining a  covenant  to  insure,  had,  in  consequence 
of  his  agent's  embezzlement,  failed  to  pay  a 
premium,  and  so  the  premises  were  left  for  a 
time  uninsured,  but  the  landlord  had,  on  dis- 
covering this,  afterwards  paid  the  premium,  and 
allowed  the  tenant  to  repay  him  : — Held,  that 
this  was  such  a  waiver  of  a  forfeiture  under  the 
covenant  as  to  bring  the  tenant  within  the 
exception  in  22  &  23  Vict.  c.  35,  s.  6,  and  pre- 
clude him  from  obtaining  relief  under  23  &  24 
Vict.  c.  126,  a  2.  Mills  v.  Griffiths,  45  L.  J., 
Q.  B.  771. 

The  22  &  23  Vict.  c.  35,  s.  6,  is  satisfied  by  an 
actual  waiver,  and  it  is  not  necessary  to  have 
any  formal  document  expressly  waiving  the  for- 
feiture,   lb. 

The  mortgagee  of  a  tenant  who  had  incurred 
a  forfeiture  cannot  be  heard  on  an  application 
for  relief  under  23  &  24  Vict  c.  126,  s.  2,  and 
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cannot  be  made  a  party  to  the  action  of  eject- 
ment under  Ord.  XVI.  r.  13,  of  the  Judicature 
Act,  1875.    lb. 

A  lessee  coTenanted  to  insure,  and  the  premises 
were  uninsured  for  a  week  : — Held,  in  an  eject- 
ment for  a  forfeiture  for  a  breach  of  this  cove- 
nant, that  the  lessor  could  not  recover,  if  he,  by 
his  conduct,  had  led  the  lessee  to  believe  that  the 
premises  were  properly  insured  by  himsell  Doe 
d.  Pitman  v.  Sutton,  9  C.  &  P.  706.  See  Doe  d. 
Knight  v.  Rowe,  2  C.  &  P.  246  ;  R.  &  M.  348. 

The  receipt  of  rent  is  not  a  waiver  of  a  for- 
feiture, unless  it  is  of  rent  due  on  a  day  after 
the  forfeiture  was  incurred ;  and  therefore  the 
acceptance  of  rent  due  from  the  under-tenants 
had  not  the  effect  of  a  distress,  so  as  to  operate 
as  a  recognition  of  the  existence  of  the  tenancy 
on  the  23rd  of  December,  when  the  money  was 
received.  Price  v.  Worwood,  4  H.  &  N.  512  ; 
28  L.  J.,  Ex.  329  ;  5  Jur.,  N.  S.  472 ;  7  W.  R. 
506. 

Continning.  J — ^A  lessee  of  buildings  covenanted 
in  a  lease  to  insure  and  continue  insured  such 
buildings,  in  the  joint  names  of  himself  and  the 
lessor,  his  executors,  administrators  or  assigns, 
and  there  was  a  proviso  for  re-entry  on  breach 
of  the  covenant.  The  lessee  insured  in  his  own 
name  singly,  but  shewed  the  policy  to  the 
lessor,  who  approved  of  it,  and  accepted  rent 
during  the  next  three  years,  ending  at  Christmas, 
1842.  The  premiums  of  insurance  were  duly 
paid  up  to  that  time,  the  premium  at  Christmas, 
1842,  covering  1843,  and  the  policy  continuing 
unaltered.  In  January,  1 843,  tne  lessor  assigned, 
and  the  assignee  in  the  same  year,  brought  eject- 
ment for  a  forfeiture  incurred  by  not  insuring  in 
the  joint  names.  No  notice  had  been  given  to 
the  lessee  to  alter  the  policy : — Held,  that  the 
covenant  to  insure  in  the  joint  names  was  a 
continuing  covenant,  and  was  not  waived  by 
the  conduct  of  the  lessor,  except  as  to  past 
breaches,  and  that  the  ejectment  lay.  Doe  d. 
MuHon  V.  Gladwin,  6  Q.  B.  963  ;  14  L.  J.,  Q.  B. 
189  ;  9  Jur.  508. 

In  ejectment  against  a  tenant  for  forfeiture  by 
non-insurance,  brought  on  the  24th  of  December, 
1858,  it  was  proved  that  on  two  occasions,  the 
first  a  year  and  a  half  before  action  and  the 
second  in  August,  1858,  the  defendant  had  ad- 
mitted that  he  was  uninsured.  On  the  latter 
occasion  he  stated  that  he  wanted  the  money 
for  other  purposes.  Notice  was  given  to  the 
defendant  to  produce  the  policy  at  the  trial, 
which  he  failed  to  do.  On  the  23rd  December, 
1858,  the  plaintiff  received  some  rent  from  the 
under-tenants  of  the  premises  '*  on  account  of 
rent  due  at  Michaelmas  : " — Held,  that  there 
was  evidence  from  which  a  jury  might  presume 
a  continuing  breach  of  the  covenant  to  insure, 
on  the  24th  of  December,  at  the  time  of  action 
brought.  Price  v.  Worwood,  4  H.  &  N.  512  ; 
28  L.  J.,  Ex.  329 ;  6  Jur.,  N.  S.  472 ;  7  W.  R. 
606. 

When  Oonrt  will  Relieve  againat.^ — A  court 
of  equity  would  not  interfere  to  modify  a  strict 
contract  to  insure  against  fire  by  a  lessee,  where, 
by  breach  of  it,  the  lessor  might  enter,  it  being 
for  the  interest  of  all  parties  that  a  sacred 
regard  should  be  had  to  the  strict  obligations  of 
the  contract.  Meek  v.  Carter,  4  Jur.,  N.  S. 
992. 

The  court  has  jurisdiction  to  relieve  against  a 


breach  of  covenant  to  insure,  committed  after 
the  passing  of  the  22  &  23  Yict.  c.  35,  arising  on 
a  lease  dated  before  the  passing  of  the  act. 
Page  v.  Bennett,  2  Giff.  117  ;  29  L.  J.,  Ch.  398  ; 
6  Jur.,  N.  S.  419  ;  8  W.  R.  339.  See  aUo  U  is, 
45  Vict..c.  41,  s.  14. 

Proof.] — In  ejectment  for  not  insuring  it  is 
sufficient,  in  order  to  shew  that  the  lessee's  pre- 
mises are  not  insured,  to  call  a  clerk  of  the 
insurance  office  who  enters  the  policies  and 
premiums,  and  has  searched  the  books ;  but  it 
being  necessary  to  shew  that  neither  the  leasee 
nor  his  assignee  had  insured : — Held,  not  suffi- 
cient that  the  clerk  had  searched  under  the 
name  of  the  lessee  alone ;  and  although  the 
defendant's  attorney  could  be  asked  if  there 
was  a  policy,  and  if  it  was  in  court,  he  could  not 
be  called  upon  to  produce  it,  nor  on  his  refusal 
be  asked  to  prove  a  copy.  Chaplin  v.  Reidy 
1  F.  &  F.  315. 

A  lease  for  years,  to  commence  at  Michaelmas 
1845,  was  by  a  decree  for  a  specific  performance 
at  the  instance  of  the  lessee,  executed  on  12th 
January,  1847,  bearing  date  as  of  29th  Septem- 
ber, 1845.  The  lease  contained  a  covenant  to 
insure  the  premises,  and  keep  them  insured 
during  the  term,  and  a  pow6r  of  entiy  on 
breach.  The  landlord  brought  ejectment,  and 
proved  that  the  premises  were  not  insured  until 
the  18th  of  February,  1847.  The  lessee  gave  no 
evidence  to  account  for  the  delay  : — Held,  that 
assuming  that  the  covenant  might  be  construed 
as  a  covenant  to  insure  within  a  reasonable  time 
only  aiter  the  execution  of  the  lease,  the  onus  of 
shewing  that  the  delay  from  12th  January  to 
18th  February  was  reasonable,  lay  on  the  de- 
fendant, and  that  no  evidence  being  given  to 
explain  the  delay,  it  was  right  that  the  judge 
should  direct  a  verdict  for  the  plaintiff.  Doe  d. 
Darli7igton  v.  Ulph,  13  Q.  B.  204  ;  18  L.  J., 
Q.  B.  106  ;  13  Jur.  276. 

In  ejectment  for  not  insuring  according  to 
covenant,  it  lies  upon  the  plaintiff  to  prove  that 
no  insurance  has  been  effected  ;  and  the  circum- 
stance that  the  defendant  refased  to  shew  the 
policy  when  the  plaintiff  required  him,  and  the 
non-production  of  it  at  the  trial,  after  notice,  are 
not  prim&  facie  evidence  against  him.  Doe  dL 
Bridger  v.  Whitehead,  3  N.  &  P.  557  ;  8  A.  &  B. 
571  ;  1  W.,  W.  &  H.  521  ;  2  Jur.  493. 

In  ejectment  the  execution  by  the  defendants 
of  the  indenture  of  underlease  and  payment  of 
rent  thereunder  to  C,  is  sufficient  evidence  for 
the  jury,  that  C.  was  solely  entitled  to  the  rever- 
sion expectant  upon  the  determination  of  the 
underlease.    Logan  v.  Hall,  4  C.  B.  598. 

o.  liiabllity  of  Exeoators. 

A  lessee  was  bound  to  insure.  The  insurance 
expired  on  the  25th  of  March,  and  he  died  on 
the  27th,  without  having  paid  the  premium.  The 
premium  was  not  paid  by  his  executors,  and  the 
house  was  burnt  down  on  the  26th  of  May: — 
Held,  that  the  executors  were  not  personally 
liable  for  not  having  kept  up  the  insurance.  Frjf 
V.  Fry,  27  Beav.  146  ;  28  L.  J.,  Ch.  693. 

d.  Amount  of  Damas-es  for  Breaoh. 

A  lessee  under  covenant  to  insure  against  fire 
in  his  own  name  and  that  of  the  lessor  jointly, 
assigned  to  the  defendant,  who  covenanted  to 
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keep  the  covenants  in  the  lease.  The  defendant 
having  neglected  to  keep  up  a  fire  policy  which 
had  been  effected,  the  lessee  effected  a  fresh  one, 
bat  in  his  own  name  only.  No  fire  happened. 
The  lessee  brought  an  action  against  the  defen- 
dant for  neglecting  to  insure.  He  pleaded  pay- 
ment of  a  farthing  into  court : — Ueld|  though 
the  lessee  had  no  claim  to  be  indemnified  speci- 
fically for  the  sum  expended  by  him  in  effecting 
the  fresh  policyi  the  jury  was  at  liberty  to  award 
more  than  nominal  damages  for  the  risk  to 
which  he  had  been  exposed  by  the  defendant's 
default.  Hey  v.  \VycJi£,  2  G.  &  D.  669  ;  12  L.  J., 
Q.  B.  83  ;  6  Jur.  659. 

A.,  being  lessee  of  a  messuage  under  the  cor- 
poration of  London,  demised  it,  in  1829,  to  B., 
C.  and  D.,  for  twenty-one  years,  the  lessees 
covenanting  to  repair  and  insure  in  2,600Z.  at 
the  least,  in  the  Protector  Fire  Insurance  Office, 
or  in  such  other  respectable  insurance  office  in 
London  or  Westminster,  as  B.,  C.  and  D.  (the 
lessees),  their  executors,  administrators  or  as- 
signs, should  think  fit,  with  a  proviso  for  re-entry 
for  breach  of  any  of  the  covenants.  In  1836  C. 
granted  an  underlease  to  E.  and  F.  for  the  residue 
of  the  term  wanting  one  day,  the  underlease 
containing  the  like  covenants  to  repair  and  to 
insure  in  2,5002.  at  the  least,  in  the  Protector 
Fire  Insurance,  or  in  such  other  respectable  fire 
insurance  office  in  London  or  Westminster,  as  E. 
and  F.,  their  executors,  administrators  or  assigns 
should  think  fit,  and  also  a  proviso  for  re-entry 
for  breach  of  any  of  the  covenants.  The  messuage 
being  out  of  repair  and  uninsured,  the  executors 
of  A.,  in  1843,  brought  ejectment  and  recovered 
possession : — Held,  that  C.  was  not  entitled  to 
recover  against  E.  and  F.  the  value  of  his  rever- 
sionary interest,  the  loss  thereof  not  being  the 
result  of  their  breaches  of  covenant,  but  of  the 
breaches  of  covenants  by  C,  to  which  covenants 
they  were  no  parties.  Logan  v.  HtUl^  4  C.  B.  698. 

10.  Restrictivb. 

[Compare  cases  sub  tit.  Vendor  and  Pur- 
chaser.] 

Hot  toearry  on  any  Trade  or  Bnsinesi— 
Licenee.] — ^A  lease  contained  a  covenant  on 
the  part  of  the  lessee  that  he  would  not,  with- 
out the  consent  of  the  lessor,  use,  exercise  or 
carry  on  in  the  demised  premises  any  trade  or 
business  whatsoever,  nor  convert  the  dwelling- 
houses  into  a  shop,  nor  suffer  the  same  to  be 
used  for  any  other  purpose  than  dwelling-houses. 
One  of  the  dwelling-houses  was  converted  into  a 
public-house  and  a  grocery  shop,  and  the  lessor, 
with  full  knowledge  of  it,  for  more  than  twenty 
years  received  the  rent.  The  plaintiff  having 
purchased  the  reversion  of  the  lessor,  brought 
an  action  of  ejectment  for  the  breach  of  the 
covenant : — ^Held,  that  the  user  of  the  premises 
in  their  altered  state  for  more  than  twenty  years, 
with  the  knowledge  of  the  lessor,  was  evidence 
from  which  a  jury  might  presume  a  licence. 
Qihson  V.  Docg  or  Doey,  2  H.  &  N.  615 ;  27 
L.  J.,  Ex.  37. 

Constmetioii  of.] — The  defendants  were 

:a8signees  of  the  lease  of  certain  premises  which 
had  been  demised  by  the  plaintifb  for  a  term 
of  years,  the  reddendum  being  as  follows: 
«  yielding  and  paying  a  yearly  rent  of  30Z.  by 
€qual  quarterly  payments  "  on  the  nsual  quarter- 


days,  ''  and  a  like  yearly  rent  of  25Z.  by  like 
equal  payments  in  case  any  of  the  trades,  occu- 
pations, or  things  hereinafter  covenanted  not  to 
be  carried  on  or  done  upon  the  said  premises 
shall  be  carried  on  or  done."  The  lessees,  among 
other  usual  covenants,  covenanted  not  to  carry 
on  upon  the  premises  certain  specified  trades 
or  businesses,  nor  any  offensive,  noisome,  or 
noisy  trade  or  business  whatsoever,  nor  do  nor 
suffer  to  be  done  anything  which  might  be  or 
grow  to  the  damage  or  annoyance  of  the  lessors. 
The  lease  contained  a  condition  of  re-entry  if 
the  said  yearly  rent  of  302.  or  the  said  further 
rent  of  252.,  in  case  the  same  should  become  pay- 
able, were  in  arrear,  or  if  and  whenever  there 
should  be  a  breach  of  any  of  the  covenants 
thereinbefore  contained  on  the  part  of  the 
lessees.  The  defendants  having  carried  on 
upon  the  demised  premises  a  business  within 
the  terms  of  the  above-mentioned  covenant, 
the  plaintiffs  sued  to  recover  the  premises  upon 
a  forfeiture  of  the  lease  : — Held,  that  the  lease 
could  not  be  construed  as  meaning  that  the 
defendants  were  entitled  to  carry  on  the  busi- 
ness in  question  upon  payment  of  the  additional 
rent  mentioned  in  the  reddendum,  and  that  the 
plaintiffs  were  entitled  to  re-enter  under  the 
condition  for  re-entry  should  they  choose  to 
exercise  that  option,  instead  of  requiring  the 
payment  of  the  additional  rent.  Weston  v. 
Metropolitan  Asylum  District  Jiiaruigers,  9  Q. 
B.  D.  404  ;  61  L.  J.,  Q.  B.  399  ;  46  L.  T.  580 ;  30 
W.  R.  623  ;  46  J.  P.  664— C.  A.  Affirming  8  Q. 
B.  D.  387  ;  46  L.  T.  166  ;  30  W.  R.  459  ;  46  J.  P. 
391. 

In  construing  a  covenant  not  to  carry  on  any 
offensive  trade  or  business  on  premises  demised, 
much  will  depend  on  the  situation  of  the  pre- 
mises ;  and  in  construing  such  a  covenant  it  is 
particularly  worthy  of  consideration,  whether 
such  trade  as  that  complained  of  was  carried  on 
there  at  the  time  of  the  demise.  Outteridge  v. 
Munyardy  7  C.  &  P.  129  ;  1 M.  &  Rob.  334. 


What  Amounts  to  a  Breach  ol] — In  a 


lease  for  years  of  a  messuage  and  premises  in  a 
public  street,  the  lessee  covenanted  that  he,  his 
executors,  administrators  or  assigns,  should  not 
permit  or  suffer  any  person  or  persons  to  inhabit 
the  same,  who  should  carry  on  therein  certain 
enumerated  trades  or  businesses,  *'  or  any  other 
trade  or  business  that  might  be,  or  grow  or  lead 
to  be,  offensive,  or  any  annoyance  or  disturbance, 
to  any  of  the  other  tenants  of  the  lessor."  The 
lessee  granted  an  underlease  of  the  premises 
(subject  to  the  like  covenant)  to  A.,  who  opened 
them  as  a  public-house,  in  the  business  of  a 
licensed  victualler,  which  was  not  one  of  the 
businesses  enumerated  in  the  covenant : — Held, 
that  such  an  act  did  not  amount  to  a  breach  of 
the  covenant.  Jones  v.  Tk^fme,  3  D.  &  R.  152  ; 
1  B.  &  C.  715. 

The  converting  of  a  demised  house  into  a 
lunatic  asylum  is  not  a  breach  of  a  covenant  not 
to  "use or  exercise  any  trade  or  business  of 
butcher,  baker,  slaughterman,  melter  of  tallow, 
tallow-chandler,  tobacco-pipe  maker,  soa{)-boiler, 
or  any  other  offensive  trade."  Doe  d.  Wetherell 
V.  Bird,  4  N.  &  M.  285  ;  2  A.  &  E.  161. 

In  such  a  covenant  the  words  "trade"  and 
"  business"  must  be  taken  to  be  used  in  different 
senses,  and  the  former  must  be  confined  to  a 
business  conducted  by  buying  and  selling.    lb. 

Where  a  lessee  of  a  house  and  garden  for  a 
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term  of  years  covenanted  with  the  lessor  not  to 
nse  or  exercise,  or  permit  or  suffer  to  be  used  or 
exercised,  upon  the  demised  premises,  any  trade 
or  business  whatsoerer,  without  the  licence  of 
the  lessor ;  and  afterwards,  without  the  licence 
of  the  lessor,  assigned  the  lease  to  a  school- 
master, who  carried  on  his  business  in  the  house 
and  premises : — Held,  that  the  assignment  was 
a  breach  of  this  covenant,  and  the  lessor  was  en- 
titled to  re-enter,  under  a  proviso  for  re-entry, 
for  non-performance  of  covenants.  Doe  d.  Bisk 
V.  Keeling^  1  M.  &  S.  95. 

An  owner  of  an  estate  covered  it  with  houses, 
and  sold  some  of  them  subject  to  a  covenant  not 
to  carry  on  any  trade,  business  or  calling  therein, 
or  to  otherwise  use  or  suffer  the  same  to  be  used, 
to  the  annoyance,  nuisance  or  injury  of  any  of 
the  houses  on  the  estate  : — Held,  that  the  carry- 
ing on  of  a  girls'  school  in  one  of  the  houses  was 
a  breach  of  the  covenant.  Kemp  v.  Sober,  1  Sim., 
N.  S.  517  ;  20  L.  J.,  Ch.  602 ;  15  Jur.  468. 

A  covenant  contained  in  a  lease  was  not  to 
convert  the  demised  premises  into  a  shop  or 
public-house,  or  permit  any  person  to  carry  on 
within  or  upon  the  dwelling-house  or  premises 
any  public  trade  or  business  whatsoever ;  and 
that  the  dwelling-house  and.  premises  should  be 
occupied  and  used  as  a  private  dwelling-house 
only.  The  house  was  used  as  a  young  ladies* 
day-school,  where  dancing  and  music  were 
taught ;  it  was  also  advertised  as  an  academy 
for  dancing  in  connexion  with  a  literary  institu- 
tion : — Held,  that  this  was  a  breach  of  the  cove- 
nant.    Wickeriden  v.  Weh9ter,  6  EL  &  Bl.  387  ; 

26  L.  J.,  Q.  B.  264  ;  2  Jur.,  N.  H.  690. 

A  covenant  not  to  be  engaged  in  a  specific 
trade  "  or  in  any  matter  or  thing  whatsoever  in 
anywise  relating  thereto,"  within  a  given  district, 
does  not  prevent  the  covenantor  from  lending 
money  to  a  person  engaged  in  such  trade  within 
the  limits,  upon  mortgage  of  his*  trade  premises, 
although  he  may  know  that  the  mortgagor  has 
no  means  of  paying  the  debt  except  out  of  the 
profits  of  the  business.  Bird  v.  Lahe,  1  H.  &  M. 
838. 

A  mortgagor  expressly  charging  the  debt  upon 
such  profits  would  be  a  breach  of  covenant.    lb. 

Semble,  that  there  is  nothing  in  such  a  cove- 
nant to  prevent  the  covenantor  from  buying  any 
number  of  houses  within  the  district,  fitting 
them  up  and  selling  them  for  the  purpose  of  the 
trade  in  question,  provided  he  nas  no  direct 
interest  in  the  businesses  carried  on  in  them 
after  such  sales  respectively.    lb, 

Bminess  inolndei  Hospital.] — ^A  hospital, 

the  patients  of  which  make  small  paymentsaccoid- 
ing  to  their taeans,  is  a  "business  "  within  the 
meaning  of  a  covenant  by  lessee  with  lessor  not 
to  carry  on  upon  the  demised  premises  "any 
trade,  business,  or  dealing  whatever,  or  any- 
thing of  the  nature  thereof."  BramweU  v.  LacVj 
10  Ch.  D.  691 ;  48  L.  J.,  Ch.  339  ;  40  L.  T.  361  : 

27  W.  R.  463. 


How  far  Binding  on  Sub-Leiiee.]— A  sub- 


lessee  of  a  house,  whose  immediate  lessor  is  bound 
by  covenant  not  to  carry  on  a  particular  trade, 
will  be  restrained  from  carrying  on  such  trade, 
although  he  took  his  lease  without  notice  of  the 
covenant,  at  least  unless  it  appears  that  he  made 
careful  inquiries  at  the  time  of  taking  his  lease, 
ajid  learnt  nothing  which  should  have  set  him 
on  further  investigation.    Parker  v.  Whyte,  1 


H.  &  M.  167  ;   32  L.  J.,  Ch.  520  ;   8  L.  T.  446  ; 
11  W.  R.  683. 

Where  a  lessee  covenants  not  to  exercise  a 
particular  trade  on  the  premises,  and  then  makea 
an  underlease  without  express  notice  of  the 
covenant,  the  underlessee  being  precluded  bj 
the  agreement  from  the  full  investigation  of  the 
title,  the  underlessee  is  bound  by  the  covenant, 
although  it  does  not  run  with  the  land.  Clement* 
V.  Welles,  11  Jur.,  N.  S.  991  ;  14  W.  R.  187. 

In  1808,  the  dwelling-house  Ko.  1,  Merrion- 
square  East,  in  the  city  of  Dublin,  "  and  also 
the  coach-house  and  stable  belonging  thereto,*' 
were  demised  for  a  term  of  years,  the  lessee 
covenanting   to   keep    the    premises   in   good 
repair,  and   so   deliver  them  up  at  the   end 
of  the  term.    The  coach-house  and  stable  lay 
at  the  rear  of  the  house,  but  were  separated 
from  it  by  other  buildings.     There  were   no 
restrictive    covenants   in    the    lease,    although 
the  lessor  w^  himself  lessee  of  the  premises 
as  well  as  of  the  ground  covered  by  the  in- 
tervening   buildings,    under    a  lease  of  1806, 
which  contained  covenants  against  using  ttie 
front  of  any  of  the  houses  as  a  shop,  and  against 
thatiof  a  butcher,  involving,  at  the  option  of  the 
head  landlord,  forfeiture  or  an  additional  rent 
while  the  trade  should  be  carried  on.    The  lease 
of  1808  contained  a  reservation  of  all  royalties  to 
the  head  landlord,  but  made  no  direct  reference 
to  that  of  1806.    In  1876  the  owner  of  the 
les8ee*s  interest  in  the  lease  of  1808  made  a  sab- 
lease  of  the  ^coach-house  and  stable,  authorizing 
their  conversion  into  a  butcher's  shop.    On  their 
having  been  so  converted,  and  their  stractore 
altered,  the  owner  of  the  reversion  upon  the 
lease  of  1808  filed  a  bill  for  an  injunction,  when 
the  Master  of  the  Rolls  made  a  decree  perpetually 
restraining  the  use  of  the  altered  premises  as  a 
butcher^s  shop,  although  some  of  the  intervening 
buildings  which  fronted  the  street  had  been  used 
as  shops,  but  not  as  butchers'  shops,  for  a  number 
of  years.    The  sub-lessee  of  1875  having  ap- 
pealed : —  Held,  that  the   decision    should   be 
affirmed,  with  the  addition  to  the  decree  of  a 
clause  prohibiting  any  of  the  trades  specified  in 
the  lease  of  1806  from  being  carried  on  upon  the 
premises  sub-demised  to  the  owner.    MannseU  y. 
ffort,  1  Ir.  L.  R.,  Ch.  D.  88. 


How  fur  Binding  on  Leiiee'i  Ezeenton.] 


— On  a  covenant  that  (in  consideration  of  a  weekly 
payment  to  A.  and  his  executors  for  a  tenn 
certain)  A.  shall  not  exercise  a  particular  trade, 
the  executors  of  A.  are  not  bound  to  abstain  from 
exercising  it.  Cook  v.  Calcrafty  2  W.  BL  856 ;  3 
Wils.  380. 

Erecting  Wall  initoad  of  Hoiuef.] — ^Land  was 
sold,  subject  to  a  covenant  entered  into  with  a 
neighbouring  landowner,  that  *'  no  bnildings^ 
except  dwelling-houses,"  to  front  a  certain  roiul, 
should  be  built  thereon.  The  purchaser  threw 
the  land  into  his  garden,  and  inclosed  it,  by 
erecting  thereon,  along  the  side  of  the  road,  a 
wall,  8  ft.  6  in.  high,  for  the  greater  part,  but 
carried  up  in  one  part  to  the  height  of  11  ft.  6in^ 
for  the  purpose  of  forming  the  back  of  vinerica 
and  a  greenhouse.  In  a  suit  for  an  injunction, 
to  restrain  the  wall  from  continuing: — ^Held, 
that  the  boundary  garden  wall  8  ft.  6  in.  hig^ 
was  no  breach  of  covenant,  but  the  raising  it  for 
the  purposes  of  the  vineries  was ;  but  no  sub- 
stantial injury  being  caused,  the  court  awarded 
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damages  instead  of  gpranting  an  injunction  in 
respect  of  the  breach.  Bowes  v.  LaWy  9  L.  R., 
Eq.  636 ;  39  L.  J.,  Ch.  483  ;  22  L.  L.  267  ;  18 
W.  R.  640. 

Breoting  Stable  instead  of  Hoiuef.]— A  cove- 
nant to  the  effect  that  priTate  houses  only,  of  a 
certain  minimum  yalue,  are  to  be  built  on  certain 
plots  of  land,  is  not  broken  by  the  erection  on 
one  of  them  of  a  stable  with  a  bedroom  over  it, 
of  such  dimensions  and  in  such  a  position  that 
it  would  still  be  possible  to  build  a  house  of  the 
stipulated  value  upon  the  plot.  Russell  v.  Baber. 
18  W.  R.  1021. 

"ITnleii  adjoining  House  should  be  tnmed 
into  Shop."] — ^A  lease  of  a  house  contained 
a  covenant  by  the  lessee  to  use  the  house  as  a 
private  dwelling-house  only,  provided  that  if 
any  of  the  adjoining  houses  of  the  lessor  should 
be  converted  into  a  shop,  the  lessee  might  con- 
vert the  demised  premises  to  a  similar  use.  One 
of  the  adjoining  nouses  of  the  lessor  was  after- 
wards let  to  a  photographer,  who  exhibited  photo- 
graphs outside,  and  used  the  ground-floor  room 
for  the  exhibition  of  photographs  and  the  stie  of 
album-cases  and  frames,  the  door  being  kept 
open  by  day,  but  no  alteration  was  made  in  the 
building.  Semble,  that  a  conversion  into  a  shop 
might  be  effected  by  user,  without  any  structural 
alterations  of  the  house,  and  that  there  had  been 
such  a  user  of  the  house  for  the  sale  of  goods  as 
to  be  a  conversion  into  a  shop  within  the  mean- 
ing of  the  proviso.  WUhirwrn  v.  Rogers^  2  De 
G.,  J.  &  S.  62. 

Hot  to  carry  on  Hoisome  or  Offonsive  Trade — 
What  a  Breach  of.] — Using  premises  for  deposit- 
ing large  quantities  of  luc^er-matches,  whereby 
the  premises  are  rendered  so  dangerous  as  to  be 
uninsurable  ag^nst  fire,  is  not  a  breach  of  a 
covenant  not  to  carry  on  any  noisome  or  offen- 
sive trade,  the  word  *^  dangerous  "  not  being  in 
the  covenant.    Hickman  v.  Isaacs,  4  L.  T.  286. 

Hot  to  affix  any  outward  Mark  or  Show  of 
Bnsiness.] — ^The  plaintiff,  who  was  lessee  of  a 
house  known  as  16,  C.  street  and  1,  E.  street, 
under  a  lease  which  was  about  to  expire,  but 
which  he  expected  would  be  renewed,  entered 
into  an  agreement  with  D.  to  grant  him  a  lease 
of  certain  rooms  on  the  ground-floor  of  the  house. 
The  agreement  provided  that  the  lease  to  be 
granted  should  contain  certain  specified  cove- 
nants, "  and  all  such  other  covenants  and  condi- 
tions as  shall  be  contained  in  the  lease  about  to 
be  granted ''  to  the  plaintiff,  **  with  such  additions 
as  may  be  necessary  and  proper  in  an  under- 
lease." It  was  also  provided  that  on  non-pay- 
ment of  rent  or  non-performance  of  any  of  the 
agreements  therein  contained  on  the  part  of  the 
tenant,  it  should  be  lawful  for  the  plaintiff  to  re- 
enter and  eject  all  tenants  and  occupiers,  and 
that  a  simila^  provision  should  be  inserted  in  the 
lease  about  to  be  granted  to  D.  The  renewed 
lease  was  gpranted  to  the  plaintiff,  and  contained 
a  covenant  by  the  lessee  that  he  would  not  cany 
on  upon  the  premises  certain  specified  trades  *'  or 
any  other  open,  noisy,  or  offensive  trade  or  busi- 
ness whatsoever,  or  convert  the  same  into  a  shop, 
or  afl^  or  permit  any  outward  mark  or  show  of 
business  to  be  afl^ed  thereon."  It  contained  a 
proviso  for  re-entiy  by  the  lessors  on  non-pay- 


ment of  rent,  or  if  the  lessee  should  not "  ob- 
serve, perform,  or  keep  all  and  every  the  cove- 
nants and  agreements  "  therein  contained.  Soon 
after  D.  granted  a  lease  of  two  of  the  rooms  com- 
prised in  the  agreement,  with  use  of  the  door  in 
0.  street,  to  B.,  a  tailor.  B.  then  put  up  in  a 
window  looking  into  A,  street  a  wire  blind  on 
which  was,  "  H.  Browne  and  CJo.,  late  Storey, 
Browne,  and  Co.  Entrance,  16,  Clifford-street ; " 
and  on  a  roller-blind,  "  H.  Browne  and  Co.,  16, 
Clifford-street."  On  the  railings  outside  the 
entrance  in  C.  street,  B.  put  a  brass  plate,  on  both 
sides  of  which  was,  "  H.  Browne  and  Co.,  late 
Storey,  Browne,  and  Co.,  tailors,  from  157,  New 
Bond-street :  " — Held,  that  the  agreement  must 
be  construed  as  containing  the  covenant  in  the 
lease  not  to  affix  or  permit  to  be  afEixed  '*  any 
outward  mark  or  show  of  business,"  and  also  the 
proviso  for  re-entry  on  non-performance  or  non- 
observance  of  the  covenants,  and  that  the  blinds 
and  brass  plate  constituted  a  breach  of  the  cove-: 
nant.  IkaTis  v.  Davis,  10  Ch.  D.  647  ;  48  L.  J., 
Ch.  223  ;  39  L.  T.  391  ;  27  W.  R.  285. 

By  the  writ  and  statement  of  claim  the  plain- 
4;iff  claimed  an  injunction,  damages,  and  to  re- 
cover possession  of  the  premises  comprised  in  the 
agreement.  In  the  statement  of  claim  he  id- 
leged  that  he  had  "  always  been  and  is  ready  and 
willing  to  grant "  the  lease  to  D.  The  plaintiff 
had  not,  up  to  the  trial  of  the  action,  granted  a 
lease  to  D. : — Held,  that  he  had  claimed  incon- 
sistent relief,  and  had  submitted  to  act  on  the 
agreement,  and  was  therefore  entitled  to  an  in- 
junction only  against  both  D.  and  B.  and  with- 
out costs.    lb. 

Hot  to  use  Premises  except  as  Post-oi&oe — 
When  broken.]— By  a  lease  in  1852,  premises 
were  demised  to  the  postmaster-general  for  1,000 
years,  at  the  rent  of  one  shilling,  and  the  post- 
master-general covenanted  that  he  and  his  suc- 
cessors would  at  all  times  during  the  term  use  the 
premises  as  a  post-office  for  the  district,  and 
would  not  use  the  premises  for  any  other  pur- 
pose. Ejectment  having  been  brought  on  .a 
proviso  for  re-entry  for  the  breach  of  the  cove- 
nant, on  the  ground  that  the  excise  duties  and 
licences  for  dogs,  men-servants,  hoises,  &c.,  had 
been  received  and  granted  on  the  premises  by  the 
post-office  clerks  : — Held,  that  there  had  been  no 
breach  of  the  covenant.  Wadham  v.  Post^ 
master- QcTieral,  6  L.  R.,  Q.  B.  644  ;  40  L.  J., 
Q.  B.  310 ;  24  L.  T.  646  ;  19  W.  R.  1082. 

Hot  to  carry  on  Business  of  Confectioner.] — 

It  is  no  breach  of  covenant  not  to  cany  on  the 
business  of  a  wholesale  or  retail  confectioner  for 
a  grocer  and  tea-dealer  to  sell  a  pai;^cular  kind  of 
sweetmeat  in  which  a  confectioner  may  happen 
to  deal.  I/wmley  v.  Metropolitan  Railway  Com* 
pany,  34  L.  T.  774— C.  A. 

A  grant  to  A.  aud  his  heirs  to  the  use,  intent, 
and  purpose  that  the  trade  or  business  of  a  baker 
or  confectioner  should  not  at  any  time  be  carried 
on  upon  the  premises  granteid,  amounts  to  a 
covenant  by  the  grantee  not  to  carry  on  such  a 
trade  upon  the  premises.  Hodson  v.  Coppard, 
29  Beav.  4  ;  30  L.  J.,  Ch.20  ;  9  W.  R.  9. 

The  grantee  had  let  Hie  property  to  a  tenant 
who  had  committed  and  was  committing  the 
breaches  complained  of,  but  who  was  not  made  a 
party  to  the  suit : — Held,  that  an  injunction 
might  be  granted  to  restrain  the  grantee,  his 
agents  or  servants,  from  carrying  on  such  a  trade, 
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but  that  the  injunction  could  not  be  extended  to 
his  tenants.    i%. 

Kot  to  uie  House  ai  Public-house  or  Beer- 
ihop.] — ^A  lease  contained  a  covenant  that  a 
house,  to  be  built  immediately  adjoining  the 
house  in  which  the  lessor  lived,  should  be  built 
fit  for  a  private  family,  under  a  penalty  of  101, 
yearly  additional  rent,  unless  the  lessor  should 
convert  his  house  to  any  public  use  : — Held,  that 
this  was  a  continuing  covenant,  and  bound  the 
lessee  as  well  to  keep  as  to  build  the  house  as  a 
private  dwelling-house,  and  was  broken  by  his 
converting  it  into  a  public-house.  JBray  v. 
Fogarty^  4  Ir.  R.,  Eq.  544. 

Held,  also,  that  the  10/.  a  year  additional  rent 
was  a  penalty,  and  not  liquidated  damages,  and 
that  the  lessor  was  not  restricted  to  suin^  for  the 
additional  rent,  but  was  entitled  to  an  injunction 
to  restrain  the  tenant's  converting  the  house  into 
a  public-house.    Ih. 

Aeqniesoe&ee.] — The  lessee  built  another 

house,  not  adjoining  the  house  of  the  lessor,  on 
the  plot  of  ground  demised  by  the  lease.  Th» 
second  house  was  converted  into  a  public-house, 
with  the  assent  of  the  lessor : — Held,  that  this 
was  not  such  acquiescence  in  the  breach  of 
the  covenant  as  to  debar  the  lessor  from  relief 
in  respect  of  the  other  house.    lb, 

What  amounti  to  a  Breach  of.] — A  per- 
son who  had  entered  into  a  covenant  not  to 
use  a  house  as  a  public-house,  tavern,  or  beer- 
house, opened  a  grocer's  shop  there,  at  which 
he  carried  on  the  sale  of  beer  to  be  drunk 
off  the  premises  as  an  ancillary  business  to  his 
grocer's  business  : — Held,  that  this  was  no  in- 
fringement of  the  covenant.  Holt  v.  Collyer, 
16  Ch.  D.  718  ;  60  L.  J.,  Ch.  311 ;  44  L.  T.  214  ; 
29  W.  R.  502  ;  46  J.  P.  456. 

An  owner  in  fee  of  a  house  subject  to  a  cove- 
nant not  to  use  it  for  certain  offensive  trades,  or 
any  trade  which  might  be  deemed  a  public  nui- 
sance, or  as  a  public-house  for  the  sale  of  beer, 
without  the^  consent  of  the  original  vendors, 
taking  out  an  excise  licence  for  the  sale  of  beer 
not  to  be  drunk  on  the  premises,  is  not  a  breach  of 
the  covenant.  Pease  v.  Chates,  12  Jur.,  N.  S. 
684  ;  14  L.  T.  886  ;  14  W.  R.  1021. 

A  lease  contained  a  covenant  by  the  lessee 
not  to  allow  any  house  on  the  land  demised  to 
be  used  as  a  beershop.  The  lessee  carried  on 
the  trade  of  a  grocer  in  a  house  on  the  demised 
premises  in  partnership  with  his  brother.  The 
brother  took  out  an  excise  licence  to  sell  beer  in 
the  house  by  retail  to  be  consumed  off  the  pre- 
mises ;  and  jdid  so  sell  beer  there  : — Held,  a 
breach  of  the  covenant  St.  Alhanst  (^Buhop)  v. 
Battershy,  3  Q.  B.  D.  359  ;  47  L.  J.,  Q.  B.  671 ; 
38  L.  T.  685  ;  26  W.  R.  «78. 

To  Buy  all  Beer  fkrom  Landlord— How  SatiB- 
fled.] — A  covenant  by  the  tenant  of  a  public- 
house  to  purchase  of  his  landlord  all  beer  to  be 
sold  or  consumed  in  or  upon  the  premises  is  not 
broken  by  the  tenant  buying  through  an  agent, 
without  the  knowledge  of  the  landlord,  beer 
made  by  the  landlord.  Edidck  v.  Hawkes,  or 
Edridge  v.  Hawh^r,  18  Ch.  D.  199;  60  L.  J., 
Ch.  577 ;  45  L.  T.  168  ;  29  W.  R.  914. 

Implied  Covenant  on  Part  of  Landlord.] 


— Semble,  that  where  such  a  covenant  is  entered 


into  by  a  tenant  there  is,  in  the  absence  of  ex- 
press stipulation,  an  implied  obligation  on  the 
part  of  the  landlord  to  supply  the  tenant  with 
such  kinds  of  beer  as  he  requires,  and  if  this 
obligation  is  not  fulfilled,  the  tenant  is  at 
liberty  to  buy  the  beer  which  he  requires  else- 
where.   Ih, 

A  covenant  to  take  all  beer  consumed  on  pre- 
mises is  conditional  on  a  proper  supply  of  a 
marketable  article.  Luker  v.  nennUf  7  Ch.  D. 
227  ;  47  L.  J.,  Ch.  174  ;  37  L.  T.  827  ;  26  W.  R. 
167. 

A  contemporaneous  counter-covenant  to  supply 
imports  a  condition  precedent  that  it  will  be 
performed  in  lieu  of  the  condition  otherwise  im- 
plied.- lb. 

A  continual  breach  of  such  condition  amounts 
to  a  release  of  the  covenant  to  take.    lb, 

Binding  on  Assignee.] — ^A.  &  B.  on  a 

demise  to  them  of  the  Sutton  Arms  covenanted 
to  take  tcom  the  landlord  or  his  assigns  all  beer 
consumed  in  the  Sutton  Arms  and  also  the 
Milton  Arms  (a  public-house  held  by  A.  alone,  of 
different  landlords)  : — Held,  that  an  assign  from 
A.  q|  the  Milton  Arms,  who  had  notice,  was 
bound  by  the  covenant.    lb. 

Kot  to  allow  Honsei  in  Street  to  be  need  ai 
Eating-honse.] — B.  demised  an  eating-house  for 
a  term  of  twenty-one  years,  and  covenanted 
that  he  would  not  during  the  term  lot  any  house 
in  the  same  street  for  the  purpose  of  carrying  on 
the  business  of  an  eating-house,  provided  always 
that  the  covenant  should  be  bindiug  only  on  B., 
and  not  on  his  heirs,  administrators  or  assigns. 
Subsequently  B.  let  the  adjoining  house  for 
twenty-one  years  to  another  person,  who  cove- 
nanted with  him  not  to  carry  on  there  any  trade 
or  business  without  B.'s  licence.  The  first  lease 
was  subsequently  assigned  to  K.,  and  the  second 
to  G.  E.  brought  an  action  against  B.  and  G. 
to  restrain  G.  from  carrying  on  an  eating-house 
on  the  premises  comprised  in  the  second  lease, 
and  B.  from  permitting  him  to  do  so  ; — Held, 
that  the  covenant  could  not  be  treated  as  a  cove- 
nant that  none  of  the  houses  should  during  the 
term  be  used  as  an  eating-house,  and  that  as  B. 
had  not  let  the  second  house  for  the  purpose  of 
an  eating-house,  the  covenant  was  not  broken 
by  G.'s  carrying  on  there  the  business  of  an  eat- 
ing-house, nor  by  B.'s  not  interfering  with  his 
doing  so.  Kemp  v.  Bird^  5  Ch.  D.  549.  Affirmed,  5 
Ch.  D.  974  ;  46  L.  J.,  Ch.  828 ;  26  W.  R.838— C.  A. 

Kot  to  carry  on  Trade  of  a  Butcher.] — A 
covenant  in  a  lease  that  the  lessee  shall  not  ex- 
ercise the  trade  of  a  butcher  upon  the  premises, 
is  broken  by  his  selling  raw  meat  by  retail,  al- 
though no  beasts  were  there  slaughtered.  Doe 
d.  Gaskell  v.  Spry,  1  B.  &  A.  617. 

An  incoming  tenant  from  year  to  year  being 
told  that  the  house  could  not  be  used  as  a 
butcher's  shop,  this  is  sufficient  to  affect  him  with 
notice  of  a  covenant  against  its  use  for  the  sale 
of  beer.  Wilton  v.  Hart,  2  H.  &  M.  661.  Affirmed, 
1  L.  R.,  Ch.  463  ;  35  L.  J.,  Ch.  569. 

Who  entitled  to  Benefit  of.]~In  1853  the 
owners  of  a  building  estate  demised  a  plot  with 
an  hotel  thereon  for  a  term  of  ninety-nine  years, 
the  lease  containing  a  covenant  by  the  lessees 
not  to  do  anything  which  might  be  an  annoyance 
to  the  neighbourhood  or  the  lessees  or  tenants  q£ 
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the  lessors,  or  diminish  the  value  of  the  adjoining 
property,  nor  to  erect  any  house  or  building  nearer 
than  twenty  feet  to  the  road,  nor  any  building 
without  submitting  the  plans  to  the  lessors  and 
obtaining  their  approval.  In  1858  the  lessors 
demised  the  adjoining  land  with  the  houses 
thereon,  the  lease  containing  similar  covenants. 
The  second  lessee  did  not  appear  to  have  received 
notice  of  the  covenants  in  the  previous  lease. 
In  1876  the  lessee  under  the  first  lease,  without 
objection  on  the  part  of  the  lessors,  commenced 
the  erection  of  other  buildings  on  their  land  so 
as  to  obstruct  the  second  lessee's  lights.  On  an 
action  by  the  second  lessee  against  the  first 
lessee  and  the  lessor  for  an  injunction  : — Held, 
that  the  covenants  in  the  first  lease  were  for  the 
benefit  of  the  lessor  and  not  of  the  specific  pro- 
perty adjoining,  and  that  the  second  lessee 
having  made  no  stipulation  for  the  benefit  of  the 
covenants,  was  not  entitled  thereto.  Master  v. 
Hansard,  4  Ch.  D.  718  ;  46  L.  J.,  Ch.  505  ;  36 
L.  T.  535  ;  25  W.  R.  670— C.  A,  Affirming 
34  L.  T.  719. 

Held,  also,  that  a  refusal  by  the  lessor  to  en- 
force the  covenant  against  the  first  lessee  could 
not  be  considered  a  derogation  from  his  grant  to 
the  second.    Ih. 

Beitriotad  to  Personal  Occupation.  J— A  lease 
for  so  long  as  the  lessee  should  continue  to 
inhabit  the  farmhouse  and  actually  occupy  the 
land,  and  not  let  or  part  with  the  lease,  upon  his 
ceasing  to  inhabit  immediately  becomes  foftei ted. 
Doe  d,Loekwood  v.  Clarke^  8  East,  185.  And  see 
Doe  d.  Norfolk  (^Duke^  v.  Hawkey  2  East,  481. 

11.  As  TO  TiMBEB  AND  TREES. 

Who  has  Property  in.]— The  general  property 
in  trees,  or  that  which  is  likely  to  become 
timber,  is  in  the  landlord  ;  and  the  general  pro- 
perty in  bushes  or  trees,  not  timber,  is  in  the 
tenant ;  and  the  landlord  cannot  maintain  tres- 
pass against  a  stranger  for  cutting  bushes  and 
thorns  growing  in  a  hedge,  although  cut  im- 
properly, if  afterwards  assented  to  by  the  tenant. 
Berriman  v.  Peacock,  2  M.  &  Scott,  524  ;  9  Bing. 
384. 

The  landlord  of  a  tenant  from  year  to  year, 
although  there  is  no  reservation  of  the  timber  on 
the  premises,  may  support  an  action  against  a 
third  person  for  carrying  it  away  after  it  has 
been  cut  down.     Ward  v.  Andrews,  2  Chit.  636. 

A  farmer  who  raises  young  fruit  trees  on  the 
demised  lands  for  filling  up  the  lessee's  orchards 
is  not  entitled  to  sell  them.  Wyndhavi  v.  Way, 
4  Taunt.  316. 

Otherwise  of  a  nurseryman  by  trade.    Ih. 

Where  a  tenant  from  year  to  year  is  a  nursery- 
man and  market  gardener,  and  plants  trees  for 
carrying  on  his  business  in  both  these  trades,  he 
may,  at  the  determination  of  his  tenancy,  re- 
move the  young  trees  planted  in  the  way  of  his 
business  as  a  nurseryman,  which  were  planted 
there  for  sale,  but  not  those  which  he  uses  as  a 
market  gardener.  Wardall  v.  Usiier,  3  Scott, 
N.  R.  608  ;  5  Jur.  802. 

And  should  any  of  the  growing  trees  planted 
with  the  former  object  be  left  in  the  ground,  so 
as  to  become  fruit-bearing  trees,  it  is  then  a 
question  for  the  jury,  in  what  character  they 
were  at  the  time  of  their  asportation  ;  whether 
they  were  saleable  in  the  course  of  the  business 
of  the  outgoing  tenant  as  a  nurseryman,  or 


whether  they  belonged  to  the  landlord,  and  the 
taking  of  them  away  constituted  a  trespass.    lb. 

Covenant  not  to  Cut,  Bemove,  or  Beitroy.] — 

A  covenant  in  an  indenture  of  lease  for  twenty- 
one  years  from  Michaelmas,  that  the  tenant 
should  not  during  the  term  cut  down  any  of  the 
coppice  of  less  than  ten  years'  growth,  or  at  any 
unseasonable  time  of  the  year,  but  the  landlord 
agreeing  to  pay  to  the  tenant  at  the  end  of  the 
term  the  value  *'  of  all  such  growth  of  coppice  as 
should  be  then  standing  and  gprowing,"  was  held, 
according  to  its  grammatical  construction  (un- 
controlled by  any  other  part  of  the  instrument 
shewing  a  different  intent),  to  bind  the  landlord, 
to  whom  the  words  of  the  covenant  were  to  be 
attributed,  to  pay  the  tenant  |or  the  value  of  all 
the  coppice  of  less  than  ten  years'  growth  left 
standing  on  the  demised  premises  at  the  end  of 
the  term,  though  no  special  consideration  ap- 
peared on  the  face  of  the  deed  for  the  landlord's 
agreeing  to  make  a  compensation  to  the  tenant 
for  the  value  of  such  part  of  the  coppice  as 
the  tenant  was  not  entitled  to  cut.  Love  v. 
Pares,  13  East,  80. 

A  covenant  in  a  lease  to  deliver  up  at  the  end 
of  the  term  all  the  trees  standing  in  an  orchard 
at  the  time  of  the  demise,  **  reasonable  use  and 
wear  only  excepted,"  is  not  broken  by  removing 
trees  decayed  and  past  bearing  from  a  part  of  the 
orchard  which  was  too  crowded.  Doe  d«  Janes  v. 
Crouch,  2  Camp.  449. 

A  covenant  not  to  remove  or  grub  up  trees  is 
broken  by  removing  trees  from  one  part  of  the 
promises  to  another ;  and  so  it  is  by  taking  away 
the  trees,  even  if  the  lessee  plants  a  greater  quan- 
tity than  he  takes  away,  unless  those  taken  away 
were  dead.  Doe  d.  Wctherell  v.  Bird,  6  C.  &  P.  195. 

A  lease  was  granted  of  a  farm  and  tenement, 
and  the  quarries  of  paving  and  tile-stone  in  and 
upon  the  premises,  with  liberty  and  power  to  open 
and  work  the  quarries,  subject  to  a  rent,  except- 
ing the  quarries,  and  to  the  payment  of  a  royalty 
for  the  stone  obtained.  Out  of  this  demise  was 
reserved  and  excepted  ^'  all  timber  trees  likely  to 
become  timber,  saplings,  and  all  other  wood  and 
underwood  which  then  were,  or  which  should  at 
any  time  thereafter  be  standing,  growing,  and 
being  on  the  premises,  and  all  mines  or  minerals 
which  should  theref^Eter  be  opened  and  found  ; " 
and  the  lease  contained  a  covenant  not  "  to  com- 
mit any  waste,  spoil,  or  destruction,  by  cutting 
down,  lopping,  or  topping  any  timber  trees,  or 
trees  likely  to  become  timber,  saplings,  or  any 
other  wood  or  underwood,"  and  a  power  of  re- 
entry for  non-payment  of  rent,  or  if  the  lessee 
should  commit  any  waste,  spoil,  or  destruction  by 
any  of  the  ways  or  means  aforesaid,  and  should 
not  perform  and  keep  the  covenants  contained 
in  the  lease.  Assignees  of  the  term  having  cut 
down  and  grubbed  up  saplings,  wood  and  under- 
wood for  the  necessary  purposes  of  working  a 
quarry  on  the  premises  : — Held,  that  the  effect 
of  the  covenant  was  that  the  tenant  should  not 
so  cut  any  of  the  trees  excepted,  so  that  such 
cutting  should  amount  to  the  excess  of  the  right 
which  it  was  intended  that  he  should  exercise, 
and  therefore  that  cutting  them  in  a  manner 
necessary  to  a  reasonable  exercise  of  the  power 
to  get  the  stone  was  no  breach  of  the  covenant. 
Doe  d.  Rogers  v.  Price,  8  C.  B.  894 ;  19  L.  J., 
C.  P.  121. 

Licence  to  Cut-'Leiiox  having  Option  to  Par- 
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ehaie.] — Under  a  liberty  in  a  lease  for  the  lessee 
to  cut  down  and  dispose  of  all  timber  and  cop- 
pice, where  there  was  also  a  proviso  to  give 
notice,  in  writing,  to  the  lessor  of  the  lessee's 
intention  that  the  former  might  have  the  option 
of  purchasing,  a  lessee  gave  a  bon&  fide  notice, 
and  the  lessor  disclaim^  any  intention  of  pur- 
chasing : — Held,  that  the  lessee  might  afterwards 
proceed  to  cut  down  the  whole,  without  giving  a 
fresh  notice,  at  such  seasons  as  suited  his  con- 
venience, even  though  the  lessor  had  in  the 
meantime  parted  with  his  interest  to  another. 
Ooodtitle  d.  iMxmore  v.  Saville,  16  East,  87. 

To  Pay  for  Treei  planted  by  Tenant.] — A  cove- 
nant by  the  lessor  to  pay  for  all  trees  planted  by 
the  lessee  does  not  run  with  the  land.  Chey  v. 
Cuthhertson,  2  Chit.  482  ;  1  Selw.,  N.  S.  498  ;  4 
Dougl.  351. 

Covenant  by  Leeaor  to  provide  Timber  for 
Bepain.] — Ck}venant  to  deliver  timber  (growing 
on  the  premises)  sufficient  for  the  repairs  thereof ; 
averment,  that  there  was  timber  growing  on  the 
premises  sufficient  for  the  repairs,  but  d^endant 
had  not  delivered  it.  .  Plea,  that  there  was  not 
timber  growing  on  the  premises  sufficient  and 
proper  for  the  repairs.  Semble,  that  the  cove- 
nant meant  that  the  timber  should  be  sufficient 
in  quality  as  well  as  quantity,  and  that  the  plea 
was  good  (not  having  been  demurred  to)  without 
stating  that  there  was  not  timber  sufficient  for 
any  part  of  the  repairs.  Sfiell  v.  Snell^  7  D.  & 
B.  249;  4B.  &C.  741. 

A  lessor  demised  land  by  deed,  excepting  all 
timber,  timber  trees,  and  other  trees,  bushes  and 
thorns,  other  than  such  bushes  and  thorns  as 
should  be  necessary  for  the  repair  of  the  fences  ; 
the  lessee  covenanted  to  keep  the  fences  in  re- 
pair duriDg  the  term,  finding  all  materials,  except 
that  the  lessor  should  find  rough  wood  for  such 
repairs,  if  growing  upon  the  premises  ;  and  the 
lessor  covenanted,  during  the  term,  to  provide 
the  lessee  sufficient  rough  timber  stakes  and 
bushes,  if  joowlng  on  the  premises,  for  doing  such 
repairs  :--Held,  &at  the  provision  as  to  bushes 
and  thorns  necessary  for  repairs  was  not  an  ex- 
ception out  of  the  exception ;  but  that  all  trees, 
bushes  and  thorns  were  excepted  out  of  the 
demise,  whether  part  of  the  fences  or  not,  or 
whether  necessary  for  repairs  or  not ;  and  that, 
on  the  trial  of  an  action  against  wrongdoers, 
for  cutting  some  of  the  bushes  and  thorns,  a 
direction  by  the  judge,  that,  if  they  were  cut  by 
them,  the  landlord  was  entitled  to  a  verdict,  was 
right,  without  previously  putting  any  question 
to  the  jury  whether  the  bushes,  &c.  were  part  of 
the  fence,  or  were  necessary  for  repairs.  Jenney 
V.  Brookj  6  Q.  B.  323  ;  1  New  Sess.  Cas.  323 ;  13 
L.  J.,  Q.  B.  376  ;  8  Jur.  782— Ex.  Ch. 

Exeeption  of  Trees.] — If  trees  are  excepted  out 
of  a  demise,  waste  cannot  be  committed  by 
cutting  them  down  ;  and,  therefore,  ejectment 
cannot  be  brought  as  for  waste  committed  in  or 
upon  the  demised  premises.  QoodHght  d,  Peters 
V.  Vivian,  8  East,  190. 

By  an  exception  of  "  all  trees,  woods,  coppice 
wood,  grounds,  of  what  kind  or  growth  soever," 
apple  trees  are  not  excepted.  Windham  v.  Way, 
4  Taunt.  316. 

An  exception  in  a  lease  of  lands  in  Dorsetshire 
of  "  all  timber  trees  and  other  trees,  but  not  the 
annual  fruit  thereof,"  does  not  include  apple 


trees.    Sullen  v.  Denning,  8  D.  &  B.  657 ;  5  B.  Ac 
C.  842. 

Where  trees  are  excepted  in  a  lease,  the  land 
on  which  they  grow  is  necessarily  excepted  also  ; 
consequently,  if  the  tenant  cuts  down  the  trees, 
the  landlord  may  maintain  trespass  for  breaking 
and  entering  his  close  and  cutting  down  the  trees. 
RolU  V.  Rock,  2  Selw.  N.  P.  1287. 

A  demise  **  reserving  all  wood  and  underwood^ 
timber  and  timber  trees,  standing,  growing,  or 
being  on  the  demised  premises,  or  at  any  time 
ther^ter  to  stand  or  grow  thereon,  with  foil 
and  free  liberty  of  ingress  and  egress  to  take  and 
carry  away  the  same,"  secures  to  the  owner  of 
the  inheritance  the  benefit  of  such  trees  as  were 
upon  the  premises  at  the  time  of  the  demise. 
Galioey  v.  Baker,  West,  467  ;  7  C.  &  F.  379. 

By  a  lease  of  a  tenement,  described  bs  contain- 
ing nineteen  acres,  save  and  except  all  timber 
trees,  woods,  underwoods,  &c.,  six  acres  of  the 
soil  which,  at  the  time  of  the  lease,  were  covered 
with  growing  woods,  are  not  excepted,  but  pass 
to  the  lessee.    Legh  v.  Heald,  1  B.  &  Ad.  622. 

A  parol  demise  of  land  reserved  to  the  land- 
lord "  aJl  the  hedges,  trees,  thorn-bushes,  fences 
with  lop  and  top  : " — Held,  that  such  reservation 
operat^  as  a  licence  to  enter  the  land  for  the 
purpose  of  cutting  and  carrying  away  the  trees. 
Mevntt  V.  I»ham,  7  Ex.  77  ;  21  L.  J.,  Ex.  35. 

Bemedies  for  Injuries.] — If  a  lessor,  during 
the  term,  cuts  down  trees  growing  upon  the  de- 
mised premises,  which  are  fit  only  for  firewood, 
and  the  lessee  takes  them  away,  trespass  will  not 
lie  against  the  lessee,  at  the  suit  either  of  the 
lessor  or  his  vendee.  Chapman  v.  Patch,  8  D.  & 
K.  651  ;  S,  C,  nom.  Channon  v.  Patch,h  B.  &C. 
897. 

A  lessor  during  the  term  cut  down  some  oak 
pollards  growing  upon  the  demised  premises, 
which  were  unfit  for  timber : — ^Held,  that  as  a 
tenant  for  life  or  years  would  have  been  entitled 
to  them  if  they  had  been  blown  down,  and  was 
entitled  to  the  usufruct  of  them  during  the  term^ 
the  lessor  could  not,  by  i^ngfully  severing 
them,  acquire  any  right  to  them,  and  consequently 
that  he  or  his  vendee  could  not  maintain  trespass 
against  the  tenant  for  taking  them.    Ih, 

A  tenant  for  a  term  of  years  cannot  maintain 
trespass  de  bonis  asportatis  for  timber  cut  down 
on  the  demised  premises.  Evans  v.  Ihans,  2 
Camp.  491. 

In  an  action  of  waste  for  catting  timber,  the 
defendant  cannot  give  in  evidence,  even  in  miti- 
gation of  damages,  that  the  timber  was  cut  for 
the  purpose  of  necessary  repairs,  or  that,  turning 
out  to  be  unfit  for  that  purpose,  it  was  exchanged 
by  the  lessor's  consent  for  other  timber,  which 
was  applied  to  the  repairs.  Simmam  v.  Norton, 
7  Bing.  640  ;  5  M.  &  P.  645. 

12.  Relating  to  Game.— iSr*  Game. 

13.  To  Pay  Bent.— A»  ante,  coL  1407. 

14.  Other  Covenants  and  Mattebs 

bel  ati  ng  to  covenants. 

Implied— That  Property  fit  for  Pnzpoae  for 
whioh  it  is  Let.] — On  a  demise  of  land,  or  tbe 
vesture  of  land  (as  the  eatage  of  a  field),  for  a 
specific  term  at  a  certain  rent,  there  is  no  im- 
plied obb'gation  on  the  part  of  the  lessor  that  it 
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shall  be  fit  for  the  purpoee  for  which  it  is  taken. 
Suttony,  Temple,  12  M.  &  W.  52  ;  13  L.  J.,  Ex.  17. 

Therefore,  where  A.  agreed  in  writing  to  take 
the  eatage  of  twenty-four  acres  of  land  from  6. 
for  seven  months,  at  a  rent  of  40Z.,  and  stocked 
the  land  with  beasts,  several  of  which  died  a  few 
days  afterwards  from  the  effects  of  a  poisonous 
substance  which  had  accidentally  been  spread 
over  the  field,  without  B.'s  knowledge : — Held, 
that  A.  was  not  entitled,  therefore,  to  throw  up  the 
land,  but  continued  liable  for  the  whole  rent.  lb. 

There  is  no  contract,  still  less  a  condition, 
whereby  a  lease  would  be  void,  implied  by  law 
on  a  demise  of  ascertained  real  property  only, 
that  it  is  fit  for  the  purpose  for  which  it  was  let. 
Hart  V.  Windsor,  12  M.  &  W.  68  ;  13  L.  J.,  Ex. 
129  ;  8  Jur.  150. 

Where  an  intended  lessor  of  a  particular  house 
knows  that  the  house  is  in  a  ruinous  state,  and 
dangerous  to  occupy,  and  that  its  condition  is 
unknown  to  the  intended  lessee,  and  that  the  in- 
tended lessee  takes  it  for  the  purpose  of  residing 
in  it,  he  is  not  bound  to  disclose  the  state  of  the 
house  to  the  intended  lessee,  unless  he  knows 
that  the  intended  lessee  is  influenced  by  his 
belief  of  the  soundness  of  the  house  in  agreeing 
to  take  it,  or  unless  the  conduct  of  the  lessor 
amounts  to  a  deceit  practised  upon  the  lessee. 
Keates  v.  Cadogan  (,EarV),  10  C.  B.  591  ;  20 
L.  J.,  C.  P.  76  ;  15  Jur.  428. 


To  procure  Land.] — A  lease  of  a  colliery 


contained  an  implied  covenant  on  the  part  of  the 
lessor  to  procure  land  by  compulsory  powers,  in 
order  to  enable  the  lessees  to  make  a  railway  to 
a  neighbouring  canal,  without  which  they  had 
no  access  to  any  available  market.  The  lessor 
did  not  procure  the  land,  but  brought  an  action 
against  the  lessees  for  rent.  The  lessees,  acting 
under  the  advice  of  their  solicitor,  paid  the  rent, 
and  subsequently  proceeded  to  arbitration  under 
a  clause  in  the  agreement,  and  an  award  was 
made  in  their  favour.  The  lessor  having  com- 
menced a  second  action  for  rent,  the  lessees 
applied  to  the  Court  of  Chancery  for  an  in- 
junction to  restrain  the  action ;  for  specific 
performance  of  the  agreement  to  provide  the 
land  ;  for  a  declaration  that  the  award  was 
binding,  and  for  a  rectification  of  the  lease  if 
necessary  : — Held,  that  the  colliery  being  value- 
less "without  the  land,  and  the  provision  of  the 
latter  being  the  basis  of  the  agreement,  the 
documents  did  not  carry  out  the  intention  ;  that 
the  whole  matter  was  a  failure,  and  the  parties, 
as  far  as  ^)0S8ible,  must  be  put  back  in  their  ori- 
ginal positions.  Acraman  v.  Price,  Domes  v. 
Price,  24  L.  T.  487  ;  19  W.  R.  364. 


That  no  Weedi  grow  on  Farm.] — There 


furnished  house  for  three  months  from  the  7th 
of  May,  but  having  at  the  beginning  of  the  in- 
tended tenancy  discovered  that  the  house  was 
unfit  for  habitation,  owing  to  defective  drainage, 
he  refused  to  occupy  it.  The  plaintiff  repaired 
the  drains,  and  on  the  26th  of  May  tendered  the 
house  in  a  wholesome  condition  to  the  defendant, 
who  refused  to  occupy  or  to  pay  any  rent.  The 
plaintiff  having  sued  for  the  rent  and  for  use 
and  occupation: — Held,  that  the  state  of  the 
house  at  the  beginning  of  the  intended  tenancy 
entitled  the  defendant  to  rescind  the  contract, 
and  that  he  was  not  liable  for  the  rent  or  for  use 
and  occupation.    Tb,    Seefwrtlier,  post,  col.  1681. 


To  bnni  Lime.] — Where  a  lessee  cove- 


nanted that  he  would,  at  all  times  and  seasons 
of  burning  lime,  supply  the  lessor  and  his  tenants 
with  lime  at  a  stipulated  price,  for  the  improve- 
ment of  their  lands  and  repair  of  their  houses  : — 
Held,  that  this  was  also  an  implied  covenant  that 
he  would  bum  lime  at  all  such  seasons  ;  and  that 
it  was  not  a  good  defence  to  plead  that  there  was 
no  lime  burned  on  the  premises  out  of  which  the 
lessor  could  be  supplied.  Shrewsbury  (^EarV)  v. 
Qmld,  2  B.  &  A.  487. 


Licence  to  remove  Fixtnrei.]— An  under- 


lease of  a  nursery  ground  contained  an  express 
covenant  by  the  underlessee  to  deliver  ap  all  land- 
lord's fixtures  thereon  at  the  end  of  the  term  : — 
Held,  that  a  representation  and  covenant  by  the 
grantors  of  the  underlease  that  the  underlessee 
should  be  at  liberty,  without  hindrance  from  any 
one,  to  remove  trade  fixtures  during  the  term, 
and  that  the  grantors  had  not  entered  into  cove- 
nants inconsistent  with  such  right,  could  not  be 
implied.  Porter  v.  Drevo,  5  C.  P.  D.  143 ;  49 
L.  J.,  C.  P.  482 ;  42  L.  T.  161 ;  28  W.  R.  672  ; 
44  J.  P.  267. 


To  raise  certain  Amount  of  Coal  or  Clay 


is  no  implied  warranty  on  the  part  of  a  lessor 
who  lets  land  for  agricultural  purposes,  that  no 
noxious  plants  are  growing  on  the  demised 
premises.  Erskine  v.  Adeanc,  8  L.  R.,  Ch.  756  ; 
42  L.  J.,  Ch.  836  ;  29  L.  T.  234  ;  21  W.  R.  802. 


Letting  Furnished  Apartments.] — In  an 


agreement  to  let  a  furnished  house  there  is  an 
implied  condition  that  the  house  shall  be  fit  for 
occupation  at  the  time  at  which  the  tenancy  is 
to  begin,  and  if  the  condition  is  not  fulfilled  the 
lessee  is  entitled  thereupon  to  rescind  the  con- 
tract. Wilson  V.  Finch  Hatton,  2  Ex.  D.  336  ; 
46  L.  J.,  Ex.  489  ;  36  L.  T.  473  ;  25  W.  R.  537. 
The  defendant  agreetl  to  rent  the  plaintiff's 


in  each  Tear.] — A  declaration  alleged,  that  the 
plaintiff,  being  lessee  of  a  coal-mine,  underlet  his 
interest  in  the  same  to  the  defendant,  who  cove- 
nanted to  raise  and  work  13,000  tons  of  coal  in 
each  year,  and  pay  at  the  rate  of  8^.  per  ton 
royalty  for  the  same,  or  pay  that  amount,  namely, 
I  433Z.  6«.  8^.,  as  fixed  rent,  whether  the  coals  should 
I  be  wrought  or  not,  and  also  9d,  for  each  ton  over 
I  and  above  that  quantity,  to  whatsoever  extent 
the  same  might  be  wrought.  Breach,  that  he 
I  had  not  raised  13,000  tons  in  each  year,  and  paid 
at  the  rate  of  %d,  per  ton  for  the  same,  or  paid 
433Z.  6«.  8e2.  as  fixed  rent.  The  defendant 
pleaded,  that,  by  the  fair  and  proper  working^ 
and  getting  of  the  coal  claimed,  the  same  was, 
before  and  at  the  commencement  of  the  half- 
year,  g^reatly  exhausted,  and  a  small  portion  only, 
being  less  than  a  fourth  part  of  such  13,000  tons, 
was  left,  and  remaining  to  be  worked  and  raised ; 
— Held,  that  this  was  an  absolute  covenant  by 
the  defendant,  that  he  would  raise  13,000  tons  of 
coal  yearly  ;  or,  if  not,  that  he  would  pay  the 
fixed  rent ;  and  that  there  was  no  implied  condi- 
tion that  there  existed  coals  to  the  amount  of 
13,000  tons  yearly  capable  of  being  worked. 
Bute  (Marqnisyr,  Thompson,  13  M.  &  W.  487 ; 
14  L.  J.,  Ex.  -.95  ;  S.  P.,  Mellers  v.  Devonshire 
{Duke'),  16  Beav.  252 ;  22  L.  J.,  Ch.  310. 

A.  demised  to  B.  certain  pits  of  clay  on  his 
land  for  twelve  years,  B.  to  pay  2s,  6/?.  per  ton 
for  all  clay  raised  half-yearly.  B.  covenanted  to 
raise  not  less  than  1,000  tons  nor  more  than 
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2,000  tons  yearly : — Held,  that  this  was  not  an 
absolute  covenant  by  B.  that  he  would  raise 
1,000  tons  of  day  yearly,  or,  if  not,  that  he 
would  pay  the  rent,  and  that  there  was  an  im- 
plied condition  that  there  existed  clay  to  the 
amount  of  1,000  tons  yearly,  capable  of  being 
raised.  Clifford  v.  Wattgy  6  L.  R.,  C.  P.  577  ; 
40  L.  J.,  C.  P.  36  ;  22  L.  T.  717  ;  18  W.  R.  925. 

To  renew  Lease.]— A  lease  of  household  pro- 
perty was  granted  in  the  year  1818  to  the 
trustees  of  an  insurance  company  for  twenty-one 
years  at  a  rent  of  1002.,  with  a  covenant  that 
the  lessor,  his  heirs  or  assigns,  would  from  time 
to  time,  at  any  time  before  the  expiration  of  the 
term,  and  also  before  the  expiration  of  every 
succeeding  term  to  be  granted  by  every  future 
or  renewed  lease  whenever  required  by  the 
lessees  or  the  persons  interested  in  the  term,  or 
any  succeeding  term,  and  opon  payment  of  a 
fine  or  premium  of  1,000/.,  grant  a  renewed  lease 
for  twenty-one  years,  and  in  every  such  new 
lease  there  should  be  a  similar  covenant  for 
renewal  at  or  before  the  end  of  every  twenty-one 
years,  it  being  the  intention  of  the  parties  that 
this  lease  should  be  renewable  for  ever  at  the 
option  of  the  lessees,  their  executors,  adminis- 
trators, or  assigns ;  and  there  was  a  covenant  by 
the  lessees  that  in  case  the  option  to  renew  was 
not  exercised  they  would,  before  the  expiration 
of  the  term,  rebuild  or  reinstate  the  buildings 
and  premises  as  a  dwelling-house.  There  were 
two  I'enewals  of  the  lease,  one  in  1839  and  one 
in  1860,  which  last  lease  expired  on  the  24th  of 
June,  1881.  The  persons  then  entitled  under 
the  original  lessor  were  G.  S.,  who  was  tenant 
for  life  of  a  moiety  of  the  property,  and  three 
trustees,  of  whom  G.  S.  was  one,  of  the  entirety 
subject  to  the  life  interest.  Under  arrangements 
made  by  the  insurance  company  this  lease  with 
other  property  was  vested  in  five  trustees  upon 
trust  to  indemnify  a  certain  class  of  stockholaers 
and  subject  thereto  for  the  company.  One  H. 
was  secretary  to  these  trustees  and  also  to  the 
company,  and  it  was  his  duty  to  attend  to  the 
renewal  of  the  lease.  On  the  23i-d  of  June,  1881, 
G.  S.  gave  notice  to  H.  that  the  lease  would  ex- 
pire on  the  following  day.  H.  answered  that 
the  directors  of  the  company  "  would  of  course 
renew  the  lease.^*  Subsequently  renewal  was 
refused : — Held,  in  an  action  for  specific  per- 
formance, that  it  was  not  necessary  for  tJie 
lessees  to  pay  the  fine  of  1,0002.,  or  execute  a 
new  lease,  before  the  expiration  of  the  term, 
but  that  it  was  necessary  that  notice  of  an  in- 
tention to  renew  should  be  given  before  the  end 
of  the  term  ;  and  that  the  iof  ormal  notice  by  H. 
to  G.  S.  was  sufficient.  Specific  performance 
decreed,  with  payment  of  the  premium  and  in- 
terest at  51.  per  cent,  from  the  end  of  the  prior 
lease.  Nicholson  v.  Smith,  22  Ch.  D.  640 ;  62 
L.  J.,  Ch.  191 ;  47  L.  T.  650  ;  31  W.  R.  471. 

Sec  also  ante,  col.  1364. 

That  Traisi  ihonld  Stop  at  Station.] — In  a 

lease  by  a  railway  company  of  their  refreshment- 
rooms  at  Swindon,  the  company  covenanted  with 
the  lessee  that  all  trains  carrying  passengers,  not 
being  goods  trains  or  trains  to  be  sent  express  or 
for  special  purposes,  and  except  trains  not  under 
the  control  of  the  company,  which  should  pass 
the  Swindon  station  either  up  or  down,  should, 
save  in  case  of  emergency  or  unusual  delay 
arising  from  accidents,  stop  there  for  refreshment 


of  passengers  for  a  reasonable  period  of  about 
ten  minutes,  and  that  as  &r  as  the  company 
could  influence  the  same,  trains  not  under  their 
control  should  be  induced  to  stop  for  the  like 
purpose.  The  postmaster-general,  naving  in  the 
exercise  of  his  power  required  that  trains  carry- 
ing mails  should  not  stop  at  Swindon  more  than 
five  minutes  : — Held,  first,  that  those  trains  were 
not  as  regards  stopping  under  the  control  of  the 
company  ;  and  seconSy,  that  the  company  yas 
not  by  their  covenant  prohibited  from  carrying 
passengers  by  such  trains.  PhiUipt  v.  Gre4it 
Western  Railtvay  Company,  7  L.  R.,  Oh.  409 ; 
41  L.  J.,  Ch.  614  ;  26  L.  T.  157  ;  20  W.  R.  562. 

To  Work  Oontinnonsly — ^To  raise  China  Clay 
and  make  Kerohantable.]— A  lease  of  china  clay 
granted  to  the  lessees  licence  to  ^^  dig,  work,  and 
search  for  china  clay,'*  ....  and  "  to  raise  and 
....  wash,  cleanse,  prepare,  and  make  mer- 
diantable  and  fit  for  sale,  and  to  dispose  of  the 
same  and  to  exercise  the  powers  "  granted  by  the 
lease,  subject  to  the  rent  and  royalties  thereby 
reserved  ;  and  the  lessees  covenanted  to  work  for 
china  clay  in  the  most  proper  and  effective 
manner,  and  with  a  reasonable  number  of  able- 
bodied  men  kept  employed  on  the  works  at  all 
reasonable  and  usual  working  time,  so  that  the 
china  clay  might  be  raised  and  made  merchants 
able  as  speedily  as  possible.  There  was  a  pro- 
viso for  forfeiture  and  re-entry  on  failure  in  the 
performance  of  the  covenants.  For  some  months 
no  fresh  clay  was  got,  but  only  the  old  stock  was 
worked.  Jessel,  M.  R.,  having  refused  to  restrain 
the  lessors  from  having  possession,  on  the  ground 
gf  forfeiture  for  breach  of  covenant :— Held,  on 
appeal,  that  the  refusal  was  right  Kinsman  v. 
Jackson,  42  L.  T.  558 ;  28  W.  R.  601— C.  A. 
Affirming  42  L.  T.  80  ;  28  W.  R.  337. 

To  get  Clay.] — A  covenant  in  a  lease 


binding  the  lessee  to  "get  the  demised  clay 
to  the  fullest  practicable  extent  consistent  with 
the  means  of  sale  of  bricks  and  tiles  to  be  made 
therefrom,"  does  not  bind  the  lessee  to  go  on 
working  at  a  loss,  even  though  a  means  of  sale 
(at  an  unremunerative  rate)  might  have  been 
found  for  bricks  made  out  of  the  demised  clay. 
Newton  v.  Nock,  43  L.  T.  197. 

Fences — Enforcing  Performance  by  Mandatory 
Injunction.] — Where  the  lessee  of  a  brickfield, 
contrary  to  the  covenants  in  his  lease,  caused  the 
fall  of  one  of  the  fences  bounding  the  field  by 
excavating  the  clay  from  under  it : — Held,  that 
a  mandatory  injunction  in  a  negative  form 
should  be  granted  to  compel  the  restoration  of 
the  fence  to  its  former  condition.    lb. 

Impossibility  of  Performance.] — The  defen- 
dants agreed  to  let  certain  gardens  and  music- 
hall  to  the  plaintiff  on  four  si)ecLfied  days  to 
come,  for  the  purpose  of  giving  a  series  of  con- 
certs, at  and  for  a  specified  rent  for  each  of  the 
days.  The  defendants  were  to  provide  a  band  of 
music  and  certain  entertainments,  and  to  issue 
advertisements  of  the  entertainments.  The 
plaintiffs  were  to  pay  lOOZ.  in  the  evening  of 
each  of  the  days,  to  receive  and  take  all  the 
money  paid  by  persons  entering  the  gardens,  and 
to  provide  the  necessary  artistes  for  the  enter- 
tainments. After  the  agreement  was  entered 
into,  and  before  the  day  arrived  for  the  first  con- 
cert, the  music-hall  was  accidentally  destroyed 
by  fire : — Held,  that  as  the  existence  of  the  hall 
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was  neoessaiy  for  the  performance  of  the  con- 
tract, the  defendants  were  excused  from  liability 
in  respect  of  its  non-performance,  and  that  no 
action  would  lie  against  them.  Taylor  v.  Cald- 
well, 3  B.  &  S.  826  ;  32  L.  J.,  Q.  B.  164  ;  8  L.  T. 
366  ;  11  W.  R.  726. 

EfFeet  of  by  Hotioe  to  Treat] — A  lessee  is  not 
freed  from  his  covenants  -by  a  notice  to  treaty 
served  by  a  railway  company,  until  the  actual 
assignment  of  his  interest.  Mills  v.  East  London 
Union  (^Guardians),  8  L.  R.,  C.  P.  79i;  42  L.  J., 
C.  P.  46  ;  27  L.  T.  557  ;  21  W.  R.  142. 

Contraot  of  Indemnity — Snb-Tenaat — Cove- 
nants in  Original  Lease.] — The  contract  of  a  sub- 
tenant to  perform  the  covenants  of  the  head 
lease  is  a  contract  of  indemnity.  The  plaintiff 
let  certain  premises  to  the  defendant  by  a  lease, 
which  contained  a  covenant  to  repair.  The  de- 
fendant underlet  the  premises  to  H.  by  an  agree- 
ment made  "  subject  in  all  respects  to  the  terms 
of  the  existing  lease  and  the  covenants  and 
stipulations  contained  therein."  The  plaintiff 
sued  the  defendant  for  breaches  of  the  covenant 
to  repair ;  and  notice  of  the  plaintiff*s  claim  was 
given  by  the  defendant  to  H.,  who  was  subse- 
quently made  a  third  party  under  Ord.  XVL, 
r.  18.  The  two  cases  were  tried  separately  by  an 
official  referee,  who  reported  that  64Z.  28.  Gd.  was 
dae  in  each  case  as  damages  for  non-repair. 
Judgment  was  given  for  the  plaintiff  for  that 
sum  against  the  defendant,  who,  in  his  pleadings, 
claimed  from  the  third  party  the  amount  of  the 
judgment  and  the  costs  of  defending  that  action : 
— Held  (per  Brett,  L.  J.,  and  Cotton,  L.  J.),  that 
the  defendant  could  recover  these  costs  from  the 
third  party  as  damages,  since  the  agreement 
between  them  amounted  to  an  implied  contract 
to  indemnify  him  against  such  costs.  Hornby  v. 
Cardwell,  8  Q.  B.  D.  329  ;  51  L.  J.,  Q.  B.  89 ;  45 
L.  T.  781  ;  30  W.  R.  263— C.  A. 

LiabiUty  of  Landlord  to  Third  Parsons.]— The 
Victoria  Dock  Company,  a  company  incorporated 
by  act  of  parliament,  in  pursuance  oi  their 
powers,  in  1858  demised  a  portion  of  the  dock 
wall  or  bank  to  the  Thames  Graving  Dock  Com- 
pany, the  lessees  covenanting  to  construct  a 
graving  dock  on  land  of  their  own,  and  make 
and  at  all  times  maintain  a  channel  through  the 
demised  part  of  the  wall  into  such  graving  dock. 
The  Graving  Dock  Company  constructed  their 
dock  and  the  channel  in  accordance  with  the 
covenant  in  the  lease.  The  undertaking  of  the 
Thames  Graving  Dock  Company  was  afterwards 
acquired  by  the  Victoria  Graving  Dock  Company. 
The  Victoria  Docks  Company  was  afterwards 
amalgamated  with  the  London  and  St.  Katha- 
rine Dock  Company.  On  the  18th  January, 
1881,  there  was  an  unusually  high  tide  and  a 
strong  gale,  which  was  at  its  height  at  the 
highest  point  of  the  tide.  The  high  tide  and 
gale  combined  forced  the  water  in  the  graving 
dock,  which  had  entered  it  through  the  channel 
demised  by  the  said  lease,  over  the  banks  and 
dooded  the  plaintiff's  land.  The  plaintiff  sued 
both  companies  for  damages.  The  court  came  to 
the  conclusion,  upon  the  evidence,  that  the  banks 
ot  the  graving  dock  had  not  been  properly  main- 
tained at  the  height  required  by  the  Dagenham 
Commissioners^  who  are  the  commissioners  of 
sewers  for  the  district : — Held,  that  neither  the 
height  of  the  tide  nor  the  force  of  the  wind,  nor 


the  coincidence  of  their  happening  together, 
could  be  considered  as  the  act  of  God,  in  the 
sense  which  would  discharge  the  Graving  Dock 
Company  from  liability.  That  the  St.  Katha- 
rine Dock  Company,  being  under  a  liability  to 
maintain  their  own  wall,  and  having  leased  it 
with  a  covenant  which  bound  the  lessees  to  make 
an  opening  in  it,  were  in  the  same  position  as  if 
it  had  been  cut  by  a  contractor  employed  by 
them,  and  were  liable  for  any  damage  resulting 
from  their  lessees'  neglect  in  taking  proper  pre- 
cautions against  the  natural  results  of  such  open- 
ing. Burt  V.  Victoria  Graving  Bock  Company^ 
47  L.  T.  378. 

CoTonant  in  Lease  of  Chapel  that  no   one 
should  ottciate  but  Bognlar  Clergyman.] — The 

plaintiffs  were  the  owners  of  a  proprietary 
chapel,  and  in  1801  granted  a  lease  of  the  chapel 
to  one  B.,  containing  a  covenant  by  the  lessee 
not  to  ^^  permit  or  suffer  any  clergyman  or  person 
to  officiate  in  the  said  chapel,  or  perform  public 
divine  service  therein,  but  such  as  shall  be  a 
regular  clergyman  of  the  Church  of  England." 
The  lease  was  afterwards  assigned  to  the  defen- 
dants G.  and  F.,  who  allowed  D.  to  preach  and 
perform  divine  service  in  the  chapel.  '  D.  was  a 
clergyman  of  the  Church  of  England  who  had 
been  inhibited  by  the  bishop  from  performing 
divine  service  within  the  diocese  in  which  the 
chapel  was  situated.  The  vicar  of  the  parish 
had  not  consented  to  the  performance  by  D.  of 
service  within  the  chapel : — Held,  that  "  regular 
clergyman  "  meant  a  person  who  could  officiate 
in  the  chapel  without  being  guilty  of  irregu- 
larity, and  that,  as  it  was  irregular  of  D.  to  pray 
and  preach  in  defiance  of  the  inhibition  and 
without  the  vicar's  consent,  D.  was  not  a  re^lar 
clergyman,  and  must  be  restrained  by  in]unc> 
tion  from  continuing  to  officiate.  Foundlings 
Hospital  ^Governors)  v.  Garrett,  47  L.  T.  230— 
C.  A. 


XVI.    STAMPS  ON  LEASES  AND 
AGREEMENTS. 

On  Loasoi.l — ^The  stamp  required  by  55  Geo.  3, 
c.  184,  for  a  lease,  is  regulated  by  Ate  considera- 
tion (whether  fine  or  rent^  expressed  to  be  paid, 
and  not  by  that  which  is  actually  paid.  Boe  d. 
Kettle  V.  Lewis,  10  B.  k  C.  673. 

Where  a  piece  of  land  was  demised  for  ninety- 
nine  years,  at  an  annual  rent  of  8Z.,  and  the  lease 
contained  a  covenant  that  the  lessee  should,, 
within  a  year  from  tiie  granting  of  the  lease, 
build  a  dwelling-house  on  the  land,  and  expend 
1501,  at  the  least  upon  it : — Held,  that  a  stamp 
of  II.  was  sufficient  under  55  Geo.  3,  c.  184. 
Xicholls  V.  Gross,  14  M.  &  W.  42  ;  14  L.  J.,  Ex.  244. 

A  person  became  the  purchaser  at  an  auction 
for  45Z.,  of  certain  grass  herbage  for  a  certain 
time,  under  certain  conditions  in  a  printed  cata- 
logue, which  were  signed  by  him  and  which  were 
held  to  amount  to  a  lease  :  by  one  of  the  condi- 
tions the  highest  bidder  was  to  pay  a  deposit  of 
lOZ..  and  gave  a  note  for  the  residue  payable  on 
a  subsequent  day,  and  to  be  entitled  to  imme- 
diate possession.  The  defendant  paid  the  deposit 
of  10^. : — Held,  that  the  purchase-money  was  in 
the  nature  of  a  fine  or  premium,  though  not  pay- 
able at  once,  and  fell  within  the  first  head  of  the 
schedule  in  55  Geo.  3,  c.  184,  tit.  "Lease,"  and, 
therefore,  a  IL  stomp  was  sufficient.     Cattle  v. 


1669  LANDLORD    AND    TENANT— 5temp«  on  Leases,  dec.        1660 


.  OamUe,  5  Bing.  N.  C.  46  ;  7  D.  P.  C.  98 ;  6  Scott, 
733  ;  1  Am.  405  ;  2  Jur.  922. 

It  was  stated,  in  an  agreement  which  amounted 
to  a  lease,  that  A.  agr^d  to  let  premises  to  B. 
for  two  years,  at  the  rent  of  50Z.  a  year ;  that  B. 
should  have  the  right  of  purchasing  the  premises 
at  any  time  during  the  term,  it  being  understood 
that  A.  was  possessed  of  the  same  premises  for  his 
own  life  and  the  life  of  M.,  and  the  survivor  of 
them  : — Held,  that  a  30«.  stamp  was  sufficient 
WorthiTigton  v.  Warrington,  5  C.  B.  636 ;  17 
L.  J.,  C.  P.  117. 

Agreement  as  follows  : — "  I.,  W.  E.,  acknow- 
ledge that  I  am  indebted  to  B.,  as  agent  of  S., 
my  landloid,  in  22/.,  for  arrears  of  rent  for  the 
cottage  in  my  occupation  ;  and  I  now  pay  B.  62. 
on  account  and  in  part  of  such  rent,  and  under- 
take to  pay  him  8Z.  per  annum,  by  quarterly  pay- 
ments," does  not  require  a  lease  stamp.  Eagle- 
ton  v.  Chitteridge,  2  D.,  N.  S.  1063 ;  11  M.  &  W. 
466  ;  12  L.  J.,  Ex.  369. 

A.  and  B.  entered  into  the  following  agree- 
ment with  C. : — "  We  agree  to  hire  your  cottages 
and  premises,  from  the  27th  of  September  next, 
at  the  rent  of  40/.  per  annum,  payable  quarterly, 
£ree  from  all  deductions,  and  agree  to  pay  10/. 
on  the  30th  of  October  ;  and  in  case  any  quui^r^s 
rent  ^lall  be  in  arrear,  and  unpaid  for  fourteen 
days,  we  engage  to  quit  possession,  upon  a  notice 
to  that  effect,  giving  us  seven  days  further  time, 
being  left  upon  the  premises  ;  and  in  the  event 
of  our  non-compliance  with  such  notice,  we 
authorize  you  or  your  agent  to  clear  the  pre- 
mises, as  if  you  were  the  occupier,  and  to  resume 
the  possession  accordingly,  without  the  aid  of 
legal  authority  ;  this  right  to  be  without  preju- 
dice to  any  remedy  for  enforcing  payment  of  the 
rent  that  may  be  in  arrear ;  and  further,  we  en- 
gage to  preserve  the  mills,  cottages  and  premises 
from  damage,  and  to  deliver  them  in  good  con- 
dition, together  with  all  fixtures  belonging  to 
you  when  our  tenancy  expires,  reasonable  wear 
and  tear  being  allowed  us."  In  an  action  for 
rent  due  under  this  agreement : — Held,  that  it 
did  not  require  a  lease  stamp.  Olen  v.  Dungey, 
4  Ex.  61  ;  18  L.  J.,  Ex.  369. 

A  lease  made  in  consideration  of  a  rent,  and 
also  of  a  covenant  to  complete  houses,  was  a  lease 
made  "  for  a  further  or  other  valuable  considera- 
tion "  besides  the  rent,  within  17  &  18  Vict,  c  83, 
s.  16,  and  was  chargeable  with  a  deed  stamp 
beyond  the  ad  valorem  duty.  Bolton,  In  re,  6 
L.  R.,  Ex.  82  ;  39  L.  J.,  Ex.  61 ;  21  L.  T.  720  ; 
18  W.  R.  361.  But  by  33  k  34  Vict.  c.  44,  the 
holders  of  such  leases  made  previously  to  the 
date  of  this  decision  are  relieved  from  the  pay- 
ment of  the  additional  duty,  and  such  leases 
shall  not  in  future  be  chargeable  with  such  addi- 
tional duty. 

Setting  forth  Proper  Consideration.] — A 

lease  was  not  void  by  48  Geo.  3,  c.  149,  s.  22,  for 
omitting  to  set  out  truly  the  whole  considera- 
tion directly  or  indirectly  paid  or  agreed  to  be 
paid,  and  consequently  such  a  fact  would  form 
no  defence  in  an  ejectment  for  a  forfeiture. 
JDoe  d.  Higginhotham  v.  Hohson,  3  D.  &  R.  186. 

The  plaintiff  granted  a  lease  to  the  defendant, 
in  consideration  of  a  premium  of  40/.,  and  being 
indebted  to  the  defendant  in  that  amount  for 
work  done,  a  settlement  of  accounts  took  place 
between  them,  when  the  defendant  was  allowed 
the  40/.  in  account,  but  no  moneys  in  foct  passed. 
The  plaintiff  having  afterwards  sued  the  defen- 


dant for  37/.  4«.  for  rent  and  goods  sold,  the 
defendant  claimed  to  set  off  the  40/.  as  money 
received  for  his  use,  on  the  ground  that  it  was 
not  expressed  in  the  lease,  and  therefore  he  was 
entitled  under  48  Geo.  3,  c.  149,  s.  24,  and  65 
Geo.  3,  c.  184,  to  recover  it : — Held,  that  the 
effect  of  those  statutes  is  to  put  leases  for  a  pre- 
mium on  the  same  footing  as  conveyances  upon 
a  sale,  so  that  in  all  cases  where  the  considera- 
tion is  not  expressed  in  the  lease,  the  amount 
may  be  recovered  back.  OingeU  v.  Parkins,  4 
Ex.  720  ;  19  L.  J.,  Ex.  129. 

A.  being  seised  in  fee  of  land  contracted  with 
B.  to  execute  to  him  a  lease  of  the  land  and  a 
house  to  be  built  thereon  by  B.  for  ninety-nine 
years,  at  a  rent  of  9/.  he.  The  house  having  been 
built,  B.  contracted  with  C.  to  sell  him  his  (B.'s) 
interest  in  the  land  and  house  for  860/.,  which 
was  accordingly  paid.  In  order  to  effect  this 
contract  B.  procured  an  indenture  to  be  made 
between  himself,  A.  and  C,  whereby  A.  demised 
to  C.  the  house  and  land  for  ninety-nine  years  at 
the  same  rent.  No  mention  was  made  in  this  in- 
strument of  the  purchase-money : — Held,  that  the 
lease  was  a  conveyance,  and  B.  was  liable  to  the 
penalties  imposed  by  48  Geo.  3,  c.  149,  s.  22,  for 
omitting  to  set  forth  the  purchase-money.  Att.- 
Qen,  V.  Brown,  3  Ex.  662 ;  18  L.  J.,  Ex.  336. 
See  Boone  v.  Mitchell,  1  B.  &  C.  18. 

Ad  valorem.] — ^A  lease  for  years  in  consider- 
ation of  a  sum  certain,  and  at  a  peppercorn  rent, 
does  not  require  an  ad  valorem  stamp.  Boe  d. 
Larkin  v.  ChenhalU,  4  M.  &  S.  23. 

The  plaintiff  demised  a  slate  pit  at  S.  and 
stone  quarries  at  M.  to  the  defendant  under  an 
indenture  of  lease,  to  hold  the  one  from  Lady- 
day,  1816,  and  the  others  from  Michaelmas, 
1817,  for  the  several  terms  of  fourteen  years  from 
the  respective  dates  thereof,  at  the  yearly  rent 
of  70/.  for  the  slate  pit  and  1302.  for  the  quar- 
ries : — Held,  that  all  the  premises  mieht  be  de- 
mised by  one  indenture  of  lease,  and  that  one  ad 
valorem  stamp  on  the  aggregate  amount  was 
sufficient  under  66  Geo.  3,  c.  184,  as  the  letting 
must  be  considered  as  one  transaction,  there 
being  no  evidence  of  an  intent  by  the  parties  to 
defraud  the  revenue.  Boa$e  v.  ^tckton^  6 
Moore,  480  ;  3  B.  &;  B.  186. 

A  lease  contained  a  demise  of  two  separate 
farms,  with  two  habendums,  differing  from  each 
other  ;  a  reservation  of  a  separate  rent  in  respect 
of  each  farm,  and  separate  covenants,  some  ap- 
plying to  one  farm,  some  to  the  other.  The  lessee 
entered  on  the  whole  at  one  time  : — Held,  that 
one  ad  valorem  stamp  for  the  amount  of  both 
rents  was  sufficient.  Blount  v.  Pearman^  1 
Scott,  65  ;  1  Bing.  N.  C.  408. 

Where  an  instrument  demises  several  matters 
consisting  of  lands  and  other  interests  (some  of 
which  are  incorporeal  tenements),  at  one  fixed 
rent,  an  ad  valorem  stamp  is  sufficient.  Reg,  v. 
JIoektDortky,  2  N.  &  P.  383 ;  W.,  W.  &  D.  707 ; 
7  A.  &  E.  492. 

A  lease  which  demised  a  dwelling-house  and 
land  at  a  rent  certain,  and  then  demist  two  fields, 
from  the  succeeding  Michaelmas,  at  the  same  rent 
which  the  lessor  received  from  the  persons  whi 
then  occupied  them,  does  not  require,  on  account 
of  the  latter  demise,  a  stamp  of  1/.  16«.  It  is 
sufficient  if  such  an  ad  valorem  stamp  is  affixed 
as  will  cover  the  whole  amount  of  rent  to  be  paid. 
Pary  v.  Deere,  1  N.  &  P.  47  ;  6  A.  &  B.  561  ;  2 
H.  &,  W,  395. 
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The  ad  yalorem  stamp  duty  on  a  lease  is  to  be 
regulated  by  the  consideration  appearing  on  the 
face  of  it,  although  it  may  not  be  .that  which  is 
actually  paid.  Duck  y.  Braddyll,  M'Olel.  217  ; 
13  Price,  465. 

An  instrument,  which  operated  as  a  lease,  re- 
seryed  a  rent  of  50/.,  but  contained  a  stipulation, 
that  the  landlord  should  insure  the  premises  for 
1,0002.,  and  that  the  premiums  of  insurance 
should  be  added  to  the  rent  of  502.,  and  become 
due  and  payable  in  like  manner  as  the  rent : — 
Held,  that  this  was  not  a  "  deed  not  otherwise 
charged  '*  within  56  Geo.  3,  c.  184,  tit.  "  Deed," 
but  was  properly  stamped  with  an  ad  yalorem 
lease  stamp  of  \l,  10«.,  as  on  a  rent  exceeding 
20Z.,  and  not  exceeding  1002. ;  and  that,  if  the 
premiums  of  insurance,  added  to  the  rent,  ex- 
ceeded 1002.,  it  lay  upon  the  party  seeking  to  im- 
peach the  instrument  to  shew  thiat  they  did  so. 
WiUon  y.  Smith,  12  M.  k,  W.  401  ;  1  D.  &  L. 
€33;  13  L.  J.,  Ex.  113. 

• 

Two  BeiervationB  of  Bent  in  same  Lease.]—- 

Where  a  lease  had  two  distinct  resenrations  of 
rent,  one  3782.  in  respect  of  house  and  land,  and 
the  other  502.  for  furniture  and  fixtures,  a  stamp 
of  32.,  sufficient  to  coyer  the  former,  but  not  suf- 
ficient for  both,  was  not  enough.  Cotter  y.  Cow- 
ling, 7  Bing.  456  ;  5  M.  P.  399. 

Lease  or  Agreement  Stamp.] — ^The  proper 
stamp  to  be  borne  by  a  written  instrument  must 
depend  upon  what  is  the  leading  character  of 
such  instrument.  Priee  y.  Thomas,  2  B.  & 
Ad.  218  ;  8,  C,  nom.  Pratt  y.  Tftomas,  4  C.  &  P. 
564. 

By  an  indenture,  in  the  form  and  containing 
the  usual  coyenants  of  a  lease,  A.  demised  pre- 
mises to  B.,  and  B.  and  C.  corenanted  to  pay  the 
Tent,  but  C.  was  not  otherwise  referred  to  in  the 
instrument.  In  an  action  against  C.  on  the  coye- 
nant  to  pay  rent : — Held,  that  the  indenture 
was  ayaiUtble  against  him,  though  stamped  as  a 
lease  only,  and  that  a  deed  stamp  was  unnecessary. 
Jb. 

By  an  Instrument  in  writing  not  under  seal, 
reciting  that  D.  had  purchased  a  piece  of  ground 
with  four  messuages  built  thereon,  in  one  of 
which  the  plaintiff  resided,  it  was  agreed  that 
the  plaintiff  should  continue  to  reside  therein 
during  the  residue  of  D.^s  interest  therein,  pro- 
yided  the  plaintiff  should  so  long  liye,  at  the 
annual  rent  of  one  shilling ;  and  in  the  eyent  of 
his  dying  during  the  term,  his  widow  should  re- 
side there  on  the  same  terms ;  and  D.  further 
agreed  to  assign  aU  his  interest  in  the  premises 
so  purchased  to  the  plaintiff  on  payment  within 
seven  years  of  1402.,  together  with  all  expenses  : 
— Held,  that  the  instrument  required  an  agree- 
ment stamp  as  well  as  a  lease  stamp.  Lovelock 
y.  Frankland,  8  Q.  B.  371 ;  16  L.  J.,  Q.  B.  182  ; 
11  Jur.  1035. 

Where  an  instrument  contains  a  written  con- 
tract of  demise  in  its  general  terms,  with  a 
seyeral  operation  with  respect  to  the  different 
tenants  who  sign  it  for  different  estates  at  the 
different  rents,  set  against  their  signatures,  and 
one  stamp  only  appears  upon  the  paper,  it  is 
matter  of  eyidence  to  which  contract  such 
stamp  applies.  Doe  d.  Copley  y.  Bay,  13  East, 
241. 

If  a  lease  in  writing  contains  a  contract  for  the 
purchase  of  goods,  it  cannot  be  giyen  in  eyidence 
to  prove  the  sale  of  the  goods,  u^ess  it  has  a  lease  { 


stamp,  although  it  has  an  agreement  stamp.    Cor- 
der  y.  Brake/ord,  3  Taunt.  382. 

By  articles  of  agreement,  signed  by  the  plain- 
tiff, W.,  and  the  defendant,  the  plaintiff  let  to  W. 
a  public-house,  from  year  to  year,  at  a  certain 
rent,  and  W.  agreed  to  buy  of  the  plaintiff  all  the 
beer,  &c  which  should  be  consumed  on  the  pre- 
mises during  the  time,  or  to  pay  302.  in  liquidated 
damages  for  every  barrel  bought  from  any.  other 
person,  and  to  pay  monthly  for  the  beer,  &c. 
bought  from  the  plaintiff ;  and  the  defendant 
agreed  **  to  hold  himself  responsible  for  any  ac- 
count of  money  which  might  become  due  from 
W.  to  the  amount  of  362.  : " — Held,  that  an  agree- 
ment stamp  was  necessary,  in  addition  to  a  lease 
stamp.  Wharton  v.  Walton,  7  Q.  B.  474  ;  14 
L.  J.,  Q.  B.  321. 

An  agreement  which  might  amount  to  a  lease, 
not  stamped  as  such,  is  an  admission  by  the  tenant 
on  a  matter  collateral  to  the  lease,  and  relating  to 
a  valuation,  the  subject  of  the  action.  Walker 
y.  Atkinson,  1  P.  &  F.  465. 

Where  a  document,  void  as  a  lease,  is  tendered 
to  shew  the  terms  of  a  collateral  agreement,  it 
requires  a  stamp  as  an  agreement.  Oolden  v. 
Taylor,  2  P.  &  P.  110. 

A  lease  in  writing,  not  by  deed,  void  under  the 
8^9  Vict,  c  106,  s.  3,  does  not  require  a  stamp. 
Mott  y.  Turnage,  1  P.  &  P.  6. 

Leasee  exceeding  Thirty-fiTe  Teari.] — ^A  lease 
for  a  term  of  forty-five  years  at  a  substantial  rent 
for  the  first  twenty-three  years,  and  a  peppercorn 
during  the  remaining  twenty-two,  is  not  a  lease 
"  exceeding  thirty-five  years  at  a  yearly  rent " 
within  the  meaning  of  17  &  18  Vict.  c.  83,  Sched., 
tit.  **  Lease,"  and  is  not  liable  to  the  duty  imposed 
by  that  statute.  Pearson  v.  Commissioners  of 
Inland  Beveniw,  3  L.  R.,  Ex.  242  ;  37  L.  J.,  Ex. 
171 ;  18  L.  T.  570. 

Chrown  Leases.]— A  lease  from  the  Board  of 
Ordnance,  which  purported  to  be  signed,  sealed 
and  delivered,  being  first  duly  stamped,  was 
not  stamped :  —Held,  that  being  a  lease  from 
the  crown,  it  was  not  necessary  that  it  should 
be  stamped.    Petrie  v.  Lamont,  Car.  k  M.  93. 

On  Alteration  after  Exeention  of  Leases.] — ^An 

alteration  of  a  lease,  to  which  others  besides  the 
lessor  and  lessee  are  parties,  after  the  execution 
of  it  by  such  third  parties,  but  before  the  exe- 
cution by  the  lessor  and  lessee,  does  not  avoid  it. 
Hall  v.  Chandless,  12  Moore,  316  ;  4  Bing.  123. 

On  Surrender  of  Lease.] — A  deed,  purporting 
to  be  a  surrender  of  a  lease,  and  mi^e  in  con- 
sideration of  1202.,  and  of  a  new  lease  to  be 
granted  of  the  premises  at  an  increased  rent,  was 
stamped  with  a  12.  IBs.  stamp : — Held,  that  it 
did  not  also  require  an  agreement  stamp,  as  the 
agreement  for  the  new  lease  was  part  of  the  con- 
veyance, and  incident  thereto.  Boe  d.  Philipps 
y.  Philipps,  3  P.  &  D.  603  ;  11  A.  &  B.  796. 

Where  an  instrument  which  was  offered  in 
evidence  to  shew  a  disclaimer,  contained  terms 
amounting  to  a  surrender : — Held,  that  it  required 
a  stamp.  Boe  d.  Wyatt  v.  Sta^g,  5  Bing.  N.  C. 
564  ;  7  Scott,  690  ;  3  Jur.  1127. 

On  Assignment  of  Leaie.] — ^A  deed  executed  by 
the  defendant  only,  which  when  executed  was  in- 
tended by  the  parties  to  be  the  counterpart  of  a 
lease,  and  was  stamped  "witlL  a  duty  of  12. 10«. ; 
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but  the  grantor  having  thereby  parted  with  all 
his  interest  in  the  premises,  the  original  deed  be- 
came by  operation  of  law  an  assignment : — Held, 
that  the  deed  so  tendered  was  not  admissible  for 
the  purpose  of  proving  an  assignment,  the  proper 
stamp  being  11, 15«.,  under  the  general  clause  to 
the  55  Geo.  3,  c.  184,  applicable  to  "  deeds  of  any 
kind,  not  otherwise  charged,  or  expressly  ex- 
empted from  stamp  duty."  Baker  v.  Gosling ,  1 
Scott,  58  ;  1  Bing.  N.  C.  246. 

Coontdrparts.] — ^A  lessee  who  has  executed  a 
counterpart  of  a  lease  cannot  object  to  its  admis- 
sibility in  evidence  on  the  ground  that  the  lease 
itself  is  not  stamped.  Paul  v.  Meek,  2  T.  &  J. 
116. 

In  an  action  for  rent  on  a  demise,  the  plaintiff 
produced  a  deed  properly  stamped  as  a  counter- 
part lease,  and  proved  the  same  to  have  been  exe- 
cuted by  the  defendant : — Held,  that,  although 
there  was  no  evidence  of  any  lease  having  been 
executed  by  the  plaintiff,  the  presumption  was 
that  there  was  such  ;  and  the  deed  produced 
was  therefore  rightlv  admissible  as  a  counter- 
part. Hughes  Y,  Clark,  10  C.  B.  905  ;  16  Jur.  430. 

ProgresriTe  Duty.] — By  a  lease  between  W. 
and  S.,  indorsed  on  a  prior  lease  between  the 
same  parties,  reciting  that,  in  consideration  of 
money  laid  out  upon  the  premises  by  W.,  S. 
had  agreed  to  pay  a  further  rent,  it  was 
witnessed  that,  in  consideration  of  the  rent 
reserved  by  the  within-written  indenture,  and 
of  the  covenants,  provisoes  and  agreements 
therein  contained,  and  also  in  consideration  of 
the  further  yearly  rent,  W.  demised  to  S.  the 
premises  for  the  residue  of  the  term  granted 
by  the  within-written  indenture,  subject  to  the 
provisoes,  covenants  and  agreements  therein 
contained,  yielding  the  rent,  in  addition  to  the 
rent  reserved  by  the  s«me  indenture  : — Held, 
that  the  original  lease  did  not  require  an  ad- 
ditional stamp  on  account  of  the  lease  in- 
dorsed upon  it,  and  that  the  indorsed  lease 
did  not  require  a  progressive  duty,  within  55 
Geo.  3,  c.  184,  Sched,,  Part  1,  Deed.  Weedon 
V.  Woodhridge,  13  Jur.  630,  n. 

On  Agreements  for  Leases.] — A  memorandum, 
by  which,  in  consideration  that  A.  will  with- 
draw a  distress  for  a  sum  exceeding  20^.,  which 
B.  admits  to  be  due  from  him  as  tenant  to  A., 
until  a  future  day,  B.  declares  that,  in  case  of 
default,  it  shall  be  lawful  for  A.  to  enter  and 
distrain,  and  to  pursue  all  remedies  for  the  re- 
covery of  the  rent,  as  if  no  distress  had  been 
taken,  is  admissible  to  prove  the  tenancy,  with- 
out a  stamp.  Hill  v.  Kamm,  6  M.  &  G.  789  ;  6 
Rcott,  N.  R.  571. 

To  prove  a  settlement  by  renting  a  tenement,  a 
witness  produced  a  book  containing  the  entry  of 
an  agreement  for  a  present  demise  of  a  house,  at 
III.  per  annum.  The  witness  stated  that  he  let  the 
house  as  agent  to  his  father,  who  was  present, 
and  that  the  terms  were  reduced  to  writing,  to 
prevent  mistake,  and  signed  by  the  wife  of  the 
pauper,  on  purpose  to  bind  her  husband,  the  hus- 
band not  being  present ;  but  that  the  entry  was 
not  signed  by  the  witness  or  his  father,  nor  did 
their  name  appear  in  any  part.  He  further 
Rtated,  that  he  had  no  memory  of  these  things 
but  from  the  book,  without  which  he  could  not 
'^f  his  own  knowledge  be  able  to  speak  to  the 

it ;  but,  on  reading  the  entry,  he  had  no  doubt 


that  the  fact  really  happened  : — Held,  that  the 
entry  was  neither  a  lease  nor  an  agreement  for  a 
lease  within  the  Stamp  Act.  Rex  v.  St.  Martin^ 
Leicester,  4  N.  &  M.  202  ;  2  A.  &  E.  210. 

An  agreement  of  demise,  the  terms  of  which 
have  been  assented  to  by  the  parties  to  it, 
although  it  has  not  been  signed  by  them,  is  not 
admissible  unstamped.  Chadwick  v.  Clurke,  1 
C.  B.  700  ;  14  L.  J.,  C.  P.  233  ;  9  Jur.  639. 

An  instrument  in  these  terms,  "  I  hereby  certify 
that  I  remain  in  the  house,  No.  3,  Swinton-street, 
belonging  to  W.  G.,  on  sufferance  only,  and  agree 
to  give  him  immediate  possession  at  any  time  he 
may  require,*'  does  not  amount  to  an  agreement 
for  a  tenancy,  so  as  to  require  a  stamp.  Barry  v. 
Goodman,  2  M.  &  W.  768 ;  M.  &  H.  108. 

A.  being  tenant  of  premises  under  an  inden- 
ture of  lease  granted  by  B.,  a  sequestration  issued 
out  of  the  Court  of  Chancery  against  the  latter : 
A.  then  signed  the  following  instrument :  **  I 
hereby  attorn  and  become  tenant  to  C.  and  D., 
two  of  the  sequestrators  named  in  the  writ  of 
sequestration  issued  in  the  said  suit  in  chanoeiyy 
and  to  hold  the  same  for  such  time  and  on  such 
conditions  as  may  be  subsequently  agreed  upon  :*' 
— Held,  that  this  was  an  agreement  to  become 
tenant,  and  required  a  stamp.  Cornish  v.  Searell^ 
8  B.  &  C.  471  ;  1  M.  &  R.  703. 

An  agreement  that  A.  is  to  have  a  tenement  for 
life,  does  not  require  a  lease  stamp,  the  document 
not  being  under  seal,  and  therefore  not  operating 
to  pass  an  estate  for  life,  i^ane  v.  Rogers,  2  M. 
&  W.  443  ;  M.  &  H.  146  ;  1  Jur.  465. 

A.,  being  owner  of  a  farm,  let  it  for  seven  years 
to  B. ;  and  by  a  written  agreement  of  the  same 
date  it  was  agreed,  "  that  A.  should  manage  the 
farm  for  B.,  B.  allowing  A.  I2s.  a  week,  and 
allowing  him  and  his  family  to  reside  and  have 
the  use  of  the  dwelling-house  and  furniture 
therein,  free  of  rent,"  and  this  agreement  was 
to  be  put  an  end  to  by  three  months'  notice,  or 
three  months'  wages  : — Held,  that  this  agreement 
did  not  require  a  lease  stamp,  as  it  did  not  con- 
tain a  demise  of  the  house,  the  occupation  of  it 
being  a  mere  remuneration  for  services.  Doe  d> 
Hvghes  v.  Berry,  9  C.  &  P.  494. 

IHie  following  document  is  a  mere  agreement 
for  a  future  tenancy,  not  an  actual  demise,  under 
55  Geo.  3,  c.  184,  and,  therefore,  properly  stamped 
with  a  IZ.  stamp  : — "  Memoranaum  of  an  agree- 
ment entered  into  this  Slst  of  January,  1840,  be- 
tween B.  and  J.  J.  agrees  to  become  the  tenant 
of  G.  farm,  at  the  customary  time  of  entry,  under 
the  following  conditions  :  viz.  that  2602.,  annual 
rent,  shall  be  paid  at  the  usual  time  for  the  house, 
premises  and  lands  as  agreed  upon ;  and  B. 
agrees  to  lay  out,  in  the  improvement  and  altera- 
tion of  the  farmhouse  and  new  sheds,  a  sum  not 
exceeding  2002.,  with  the  understanding  that 
spars  for  rafters  shall  be  found  from  the  estate. 
Cartage  for  all  materials,  except  stones  for  walls, 
to  be  done  or  found  by  J.*'  Gore  v.  Lloyd,  12 
M.  &  W.  463  ;  13  L.  J.,  Ex.  366. 

The  following  letter  was  produced  in  an  action 
for  the  hire  of  furnished  apartments,  stamped 
with  a  30«.  stamp  : — "  1  hereby  agree  (according 
to  our  conversation  of  last  evening)  to  pay  you 
for  the  occupation  of  your  first  floor,  furnished, 
from  Monday,  March  4,  1839,  to  September  the 
4th,  1839, 522.  lOs,  I  also  agree  either  to  occupy 
the  rooms  from  the  4th  September  to  the  4th 
December,  furnished,  on  the  same  terms,  vis. 
262.  6s,  for  three  months,  or  take  them  un- 
furnished, at  the  rate  of  842.  per  annum. ^    la 
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order  to  explain,  as  he  contended,  that  letter, 
the  defendant  pat  in  a  second,  which  was  not 
stamped : — Held,  inadmissible ;  for,  if  treated  as 
a  separate  and  an  independent  agreement,  it 
should  have  had  a  30#.  stamp  ;  and  if  the  terms 
of  the  agreement  were  to  be  collected  from  the 
two  letters,  a  35s.  stamp  would  be  requisite  on 
one  of  them  by  virtue  of  the  66  Geo.  3,  c.  184. 
Atkerstone  v.  Bogtoek.  2  Scott,  N.  R.  637  :  2  M. 
&  G.  611. 

Under  23  Geo.  3,  c.  58,  a  lease  must  be  stamped 
as  a  lease  by  deed,  though  it  was  not  by  deed ;  for, 
though  not  by  deed,  it  fell  within  the  words  of 
the  act  which  required  a  stamp  to  leases,  enume- 
rated  among  other  specialities.  Ooodtitle  d. 
Estmicke  v.  Way,  1  T.  R.  737  ;  S,  P.,  HarJter  v. 
Birkhech,  3  Burr.  1656  ;  1  W.  Bl.  482. 

An  instrument  which  is  sealed,  but  which 
merely  amounts  to  an  agreement  for  a  lease,  re- 
quires a  IZ.  15^.  stamp,  as  a  deed  not  otherwise 
chaiged.  Clayton  v.  Burtensluiw,  7  D.  &  R.  809 ; 
6  B.  &  C.  41. 

Where  an  instrument,  which  was  in  reality  a 
lease,  but  which  bore  an  agreement  stamp  for 
15«.,  was  executed  in  1805,  at  which  period  the 
amount  of  the  stamp  on  a  lease,  according  to  the 
act  then  in  force,  was  1/.  10«.,  but  was  stamped 
in  1834,  under  37  Geo.  3,  c.  136,  s.  2,  with  a 
stamp  of  1/.,  being  the  amount  of  the  stamp  then 
in  force  : — Held,  that  the  proper  duty  had  been 
paid.  Buokworth  v.  Simpson,  1  C,  M,  &  R.  834  ; 
6  Tyr.  344  ;  1  Gale,  88. 


Paper  Signed  byAnotloneer.]— A  written 

paper,  signed  by  an  auctioneer,  and  delivered  to 
a  bidder,  to  whom  lands  were  let  by  auction, 
containing  the  description  of  the  lands,  the  term 
for  which  they  were  let  to  the  bidder,  and  the 
rent  payable,  was  necessary  to  be  stamped,  pur- 
suant to  48  Geo.  3,  c.  149.  Ramsbottom  v. 
Mortley,  2  M.  &  S.  445. 

But  a  similar  paper,  not  signed  by  the 
auctioneer  nor  any  ox-  the  parties,  is  not  such 
a  minute  of  the  agreement  as  was  required  to  be 
stamped  by  the  same  statute,  nor  such  a  writing 
as  would  exclude  parol  evidence.  Ramsbottom 
V.  TunshHdge,  5  M.  &  S.  434. 

Parol — On  Terms  of  Lease.] — ^Where  there 


was  a  parol  agreement  to  demise  certain  premises 
upon  the  lerms  and  conditions  contained  in  a 
lease  of  the  same  premises,  granted  by  the  lessor 
to  another  person : — Held,  in  an  action  by  the 
lessor  against  the  lessee  for  rent  and  non-repair, 
that  the  lease  could  not  be  read  in  evidence 
unless  it  was  stamped.  Turner  v.  Power,  7  B. 
&  C.  626  ;  M.  &  M.  131. 

Of  the  Valne  of  SN>Z.,  now  5/.]-— An  agree- 


the  sole  use  of  the  ferry  and  whatever  profit  may 
accrue  from  it  for  the  time  he  holds  the  same. 
*'  Be  it  also  remembered,  that  N.  has  this  day 
bought  of  M.  the  great  ferry-boat  for  20/.,  of 
which  6/.  shall  be  paid,"  &c. ;  by  instalments 
of  6/.,  to  be  paid  yearly,  on  April  6th,  the  first 
in  1805 : — Held,  first,  that  the  instrument  pur- 
porting to  convey  an  incorporeal  hereditament 
was  not  a  lease,  because  not  under  seal,  and 
therefore  did  not  require  a  lease  stamp.  Mayfield 
V.  Robinson,  7  Q.  B.  486 ;  9  Jur.  826. 

Held,  secondly,  that,  as  an  agreement  for  a 
lease,  it  was  not  subjected  to  duty  by  the  clause 
of  55  Geo.  3,  c.  184,  exempting  agreements  for 
leases  under  the  yearly  rent  of  5/.,  for  that  a 
duty  could  not  be  imposed  by  implication  from 
this  exempting  clause.    lb. 

Held,  thirdly,  that,  if  the  rent  only  was  con- 
sidered, the  subject-matter  of  the  agreement  was 
not  of  the  value  of  201.,  and  therefore  no  stamp 
was  necessary.    lb. 

Held,  fourthly,  that  the  price  of  the  boat  could 
not  be  taken  into  consideration,  the  agreement 
as  to  that  not  being  ancillary  to  the  contract  for 
letting,  but  being  a  distinct  and  separate  memo- 
randum of  a  bygone  purchase  of  goods,  and  in 
itself  subject  to  no  stamp  duty,    lb. 

Agreements  for  Leases  at  Baek-rent  under 


ment  in  the  following  form  : — "  I,  J.  T.,  hereby 
agree  with  W.  M.  to  retidce  of  him  two  acres  of 
land,  from  the  10th  of  October,  1840,  at  which 
time  my  tenancy  expires,  until  the  25th  of 
March,  1841,  for  10/. ; "  with  a  promise  by  J.  T. 
to  allow  W.  M.  to  plant  fruit-trees,  and  to  deliver 
up  possession  at  the  end  of  the  time  ;  signed  by 
J.  T.,  but  not  by  W.  M.,  is  neither  a  lease  nor  an 
agreement  in  which  the  matter  is  of  the  value  of 
20/. ;  and,  therefore,  requires  no  stamp.  Doe  d, 
Marlou)  v.  Wiggins,  3  G.  &  D.  504  j  4  Q.  B.  367 ; 
12  L.  J.,  Q.  B.  177  ;  7  Jur.  529. 

An  agreement  dated  April  14th,  1804,  not 
under  seal,  between  M.  and  N.  that  N.  shall  rent 
of  M.  the  ferry  called  D.  for  6/.  6s.  per  annum, 
to  be  paid  hiJf -yearly,  for  which  N.  is  to  have 
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6/.]— By  55  Geo.  3,  c.  184,  Schedule,  tit.  "Agree- 
ment," a  memorandum  or  agreement  for  grant- 
ing a  lease  or  tack,  at  rack-rent,  of  any  messuage, 
land,  or  tenement,  under  the  yearly  rent  of  5/., 
is  exempted  from  duty.  An  agreement  for  a 
lease  of  premises,  though  under  6/.  per  annum, 
is  not  within  this  exception,  if  the  interest  agreed 
for  is  a  beneficial  one,  as  a  building  lease.  Doc 
d.  Hunter  v.  Bouloot,  2  Esp.  595. 

Time  of  Stamping.] — If  an  instrument 

of  demise  in  writing  of  apartments  for  a  period 
of  three  months  certain  requires  either  an  agree- 
ment or  a  lease  stamp,  it  is  not  necessary  that 
it  should  be  stamped  before  the  rule  is  granted 
under  1  Geo.  4,  c.  87,  it  being  time  enough  any 
time  before  the  trial  of  the  ejectment.  Boe  d. 
Phillipps  V.  Roe,  1  D.  ft  R.  443  ;  5  B.  &  A.  766. 

Fnmiihed  Honsoi.]— /S?a  sub  tit.  Fubnishbd 
Houses. 


XVIL    OTHER  RIGHTS  AND  LIABILITIES 
OF  LANDLORD  AND  TENANT. 

1.  Tenants  Power  to  Dispute  Title, 

2.  Zandlord^s  Right  to  take  Possession,  1673. 

3.  Proceedings  to  gain  Possession, 

a.  Summary  1674^ 

b.  By  Ejectment. — See  EjBorinNT. 

4.  Wrongful  Acts  and  Nuisances,  1676. 

5.  Tenant's   Duty    to   Preserve   Boundaries, 

1680. 

1.  Tenant's  Power  to  Dispute  Title. 

Prineiple.] — ^A  tenant  may  not  deny  his  land- 
lord's title,  because,  if  that  title  is  bad,  the 
tenant's  first  duty  is  to  give  up  possession  which 
he  received  from  the  landlord,  and  not  to  defend 
an  action  against  him.  Agar  v.  Young,  Car.  & 
M.  78. 

Who  Estopped — ^Assignee.] — An  assignee  of 
a  lease  by  indenture  is  estopped  by  the  deed 

3  H 
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which  estops  his  assignor.     Taylor  "v,  Xeedham, 
2  Taunt.  278, 

An  assignee  of  a  void  lease,  who  has,  on  coming 
into  possession,  had  notice  that  the  lease  was 
held  under  a  particular  person,  to  whom  the 
former  tenant  has  paid  rent,  is  estopped  from 
disputing  the  title  of  that  person  in  replevin. 
Johnson  y.  Mason,  1  Esp.  89. 


Lessee.] — Ejectment  for  two  stamping- 
mills  on  the  demise  of  H.  The  mills  had  been 
let  to  a  mining  company  by  H.  from  year  to 
year,  and  notice  to  quit  had  been  given  by  him 
to  the  company.  On  the  day  of  the  demise  in 
the  declaration  H.  was  a  partner  in  the  com- 
pany, and  the  defendant,  who  was  another 
partner,  defended  on  behalf  of  the  company. 
At  the  trial,  it  was  ruled  that  the  defendant  was 
estopped  from  disputing  the  title  of  H.,  although 
H.  had  admitted,  in  an  answer  in  chancery 
which  was  in  evidence,  that  he  had  no  legal 
title  : — Held,  that  the  defendant  was  estop^d 
from  disputing  H.'s  title,  notwithstanding  H. 
was  a  partner  with  him  in  the  company.  Francis 
y.  Doe  d.  Harcey,  4  M.  &  W.  331 ;  1  H.  &  H.  362. 

A  lessee,  after  executing  a  lease,  cannot  dis- 
pute the  title  of  either  of  his  lessors.  Wood  v. 
Day,  1  Moore,  389  ;  7  Taunt.  646. 

But  he  may  shew  that  his  landlord's  title  has 
expired.  Neave  v.  Moss,  1  Bing.  360 ;  8  Moore,  389. 

Where  A.  claimed  to  hold  lands  under  B.  as  a 
security  for  a  debt : — Held,  that  he  could  not  de- 
fend an  ejectment  by  the  assignees  of  B.  after 
his  bankruptcy,  on  the  ground  that  the  grant 
imder  which  B.  derived  Us  title  from  the  crown 
was  void.  Doe  d.  Diddle  v.  Ahrahams,  1  Stark. 
306. 

Upon  non  est  factum  pleaded,  the  lessee  in  pos- 
session cannot  controvert  the  title  of  his  lessor  to 
demise.    JMend  v.  Eastahrook,  2  W.  BL  1152. 

A  tenant  covenanted  in  a  lease  to  deliver  up 
at  the  expiration  of  his  term  certain  fixtures  on 
the  premises.  The  term  expired  on  the  1st 
April.  On  the  10th  the  landlord  demanded  pos- 
session. On  the  13th,  the  tenant  received  notice 
from  a  mortgagee  that  he  was  entitled  to  posses- 
sion, and  that  he  demanded  payment  of  the 
rent,  and  on  the  same  day  the  tenant  bought 
the  mortgagee's  interest.  The  landlord  having 
afterwards  brought  an  action  for  breach  of  the 
covenant,  in  not  delivering  up  the  fixtures : — 
Held,  that  the  tenant  was  not  estopped  from 
denying  the  landlord's  title  to  the  fixtures. 
Watson  v.  Lane,  11  Ex.  769  ;  25  L.  J.,  Ex.  101. 

B.,  who  had  possession,  but  no  title,  let  lands 
by  parol  to  the  defendant  for  a  term  of  two 
years,  within  which  period  R.  by  deed  assigned 
the  lands  to  the  plaintiff,  who,  b^ore  the  expira- 
tion of  the  two  years,  demanded  possession  from 
the  defendant  and  brought  an  ejectment  against 
him : — Held,  that  the  defendant  was  estopped 
from  denying  the  title  of  R.,  under  whom  the 
plaintiff  derived  his  title,  and  that  the  plaintiff 
was  entitled  to  recover.  Ward  v.  Myan,  10 
Ir.  R.,  C.  L.  17— Ex,  Ch. 

—  Under-Lessee.] — If  B.,  claiming  under  A., 
lets  lands  for  a  year  to  C.  and  dies,  and  A.  after- 
wards brings  an  ejectment  against  C,  C.  cannot 
dispute  the  title  of  A.  Darwich  d.  Richmond 
(^Corporation)  v.  Thompson,  7  T.  R.  488.  And  see 
Bryan  d.  (Jhild  v.  Winwood,  1  Taunt.  208. 

Where  a  tenant  occupied  apartments  in  a 
house  belong:ing  to  a  wife,  and  paid  rent  to  the 


husband,  who  subsequently  granted  a  lease  o£ 
the  whole  house  to  the  plaintiff: — Held,  that 
having  occupied  with  notice  of  the  lease,  he 
could  not  impeach  its  validity,  nor  controvert 
the  plaintiff's  title.  Bennie  \,Bobinsonj  1  Bing. 
147  ;  7  Moore,  539. 


to  an  Arbitration.] — ^Where  the 
lessor  of  the  plaintiff  and  the  defendant  in  eject- 
ment have  before  referred  .their  right  to  the  land 
to  an  arbitrator,  who  has  awarded  in  favour  of 
the  lessor ;  the  award  concludes  the  defendant 
from  disputing  the  lessor's  title  in  an  ejectment. 
Doe  d.  Morris  v.  Rosser,  3  East,  15. 

Tenant  by  Attornment.] — ^A  tenant  who 

attorns  to  a  party  from  whom  he  did  not  receive 
the  possession,  is  not  estopped  from  shewing 
want  of  title  in  such  party.  Cornish  v.  Searell, 
1  M.  &  R.  703  ;  8  B.  &  C.  471. 

Where  the  avowants  proved  an  attornment 
made  by  the  plaintiff  after  ejectment  brought 
against  him  seven  years  before  the  commence- 
ment of  the  replevin  suit,  during  which  period  it 
did  not  appear  that  the  rent  had  been  demanded ; 
and  the  plaiatiff  offered  to  prove  a  feoffment  to 
himself  by  the  person  under  whom  the  avowants 
claimed  ;  and  certain  letters  written  by  such 
persons,  containing  expressions  adverse  to  the 
avowants'  claim,  were  rejected,  on  the  ground 
that  the  plaintiff  could  not  be  permitted  to  dis- 
pute his  tenancy  after  an  attornment ; — a  new 
trial  was  granted.  Orarenor  v.  Woodh<mse,  1 
Moore,  289  ;  1  Bing.  38. 


Lessor.] — In  ejectment,  a  person  defend- 


ing as  landlord  is  bound  by  the  same  estoppel  as 
the  tenant  in  possession.  Doe  d.  Manvers  v. 
Mixen,  2  M.  &  Rob.  56. 

A  lessor  in  an  ejectment  brought  to  recover  a 
cellar  is  not  estopped  by  his  deed  from  going 
into  evidence  to  shew  that  the  cellar  was  not  in- 
tended to  be  demised.  Doe  d.  FreelaruL  v.  Bvrt, 
1  T.  R.  701. 

On  Payment  of  Bent.! — Payment  of  rent  is 
prim&  facie  evidence  of  the  title  of  the  landlord. 
Doe  d.  Clnn  v.  Clarke,  Peake's  Add.  Gas.  239. 

A  tenant  who  has  paid  rent  cannot  set  up  the 
title  of  a  third  person,  in  bar  of  an  ejectment  by 
his  lessor.  Doe  d.  Bristows  v.  Pegge,  1  T.  R. 
760,  n. ;  4  Dougl.  309. 

The  plaintiff  had  been  let  into  possession  of 
premises,  as  tenant  for  a  year,  by  N.,  six  months' 
notice  to  be  given  on  either  side,  and  had  paid 
rent  to  him.  Before  the  end  of  the  year  the  de- 
fendant went  to  the  plaintiff  and  claimed  title, 
and  desired  that  the  rent  in  future  should  be 
paid  to  himself.  The  plaintiff,  in  order  to  be 
satisfied  of  the  truth,  went  with  the  defendant  to 
N.,  who  admitted  the  d^endant's  title,  and  that 
the  plaintiff  must  consider  him  landlord : — 
Held,  that  the  plaintiff,  who  assented  and  sub- 
sequently paid  rent  to  the  defendant,  could  not 
contest  his  title.  Hall  v.  Butler,  2  P.  &  D.  374  ; 
10  A.  &  E.  204.  See  Jew  v.  Wood,  1  Craig  ac 
Ph.  185  ;  5  Jur.  954. 

P.,  N.,  and  the  plaintiff,  occupied  successively 
premises,  under  a  lease  that  had  been  granted  in 
1809,  by  parties  having  no  right  to  make  a  lease. 
The  defendant  in  1827  became  possessed  of  the 
fee.  In  1829  and  1831  respectively,  the  defen- 
d«it  distrained  on  P.  and  on  N.  for  arrears  of 
rent,  which  they  paid  :— Held,  that  these  pay- 
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xnents  amounted  to  such  an  acquiescence  by  P. 
and  N.  in  the  title  of  the  defendant,  that  tney, 
and  those  deriving  possession  from  or  under 
them,  were  estopp^  from  disputing  it ;  and  this 
although  the  defendant  himself  produced  the 
lease  of  1809,  and  failed  to  shew  that  it  had 
been  assigned  to  him.  Cooper  v.  Blandy,  4 
M.  &  Scott,  662. 

G.  demised  premises  to  D.,  who  entelred  and 
paid  him  rent  During  the  term,  a  third  party, 
T.,  disputed  G.'s  title,  and  they  agreed  to  be 
bound  by  the  opinion  of  a  barrister,  who  decided 
in  T.'s  favour.  G.  thereupon  delivered  up  the  title- 
deeds,  and  permitted  T.^s  attorney  to  tell  D.,  the 
tenant,  that  he  must,  in  future,  pay  the  rent  to 
T.  as  his  lord.  D.  then  paid  rent  accordingly, 
but  G.  afterwards  distrained  upon  him  for  the 
same  rent :— Held,  that  G.'s  claim  of  title  as 
landlord  to  D.  had  expired ;  that  his  conduct 
amounted  to  an  admission  of  that  fact,  and  that 
D.  was  not  estopped  from  alleging  it ;  and,  per 
Lord  Denman,  C.  J.,  that  G.  was  estopped  from 
setting  up  his  relation  of  landlord  against  the 
defendant,  having  himself  induced  D.  to  pay 
rent  to  another  person.  Downs  v.  Cooper^  2 
Q.  B.  256  ;  1  G.  &  D.  673  ;  6  Jur.  622. 

Land  was  vested  in  trustees  to  apply  the  rents 
to  the  repair  of  a  parish  church.  Those  trustees 
in  1818  demised  to  S.  for  ten  years,  and  again  in 
1828  for  ten  years  more,  which  lease  expired  in 
1838.  During  the  lease  S.  assigned  to  the  plain- 
tiff, and  after  the  expiration  of  it  the  plaintiff 
continued  in  possession  under  the  trustees,  pay- 
ing rent  to  them.  The  trustees  ^terwards,  and 
after  the  69  Geo.  3,  c.  12,  came  into  operation, 
viz.  in  1842,  assigned  by  deed  to  new  trustees, 
two  of  whom  were  the  churchwardens  of  the 
parish  at  the  time  that  a  distress  for  rent  was 
made  : — Held,  that  the  payment  of  rent  to  the 
old  trustees  was  evidence  of  a  new  taking  under 
them  as  tenant  from  year  to  year,  which  pre- 
cluded the  plaintiff  from  contesting  the  title  of 
the  old  trustees,  and  that  tiie  new  trustees,  who 
claimed  under  them  by  deed  of  assignment,  had 
a  good  title  by  estoppel.  GtnUdsworth  v.  Knights, 
11  M.  &  W.  337  ;  12  L.  J.,  Ex.  283. 


Other  Acknowledgment  of  Title.]— The  defen- 
dant, in  March,  1832,  took  premises  from  F.  and 
B. ,  "  ageifts  for  the  trustees  of  the  joint  estates 
of  T.  and  8.  B."  Upon  the  trial  of  an  action  for 
use  and  occupation  by  the  plaintiffs,  '*  as  trustees 
of  the  joint  estate  of  T.  and  S.  B.'*  against  the 
defendant,  ft  appeared  by  the  plaintiffs'  own 
evidence,  that,  m  1831,  they  were  trustees  for 
the  estate  of  8.  B.  only  :— Held,  that  the  defen- 
dant was  estopped  from  taking  advantage  of  this 
discrepancy,  having  in  1832  taken  the  premises 
of  the  plaintiffs  as  trustees  of  the  joint  estate. 
Fleming  v.  Oooding,  4  M.  &  Scott,  466 ;  10  Bing. 
649. 

If  one  party  takes  an  interest  in  land  under 
another,  although  that  interest  is  wrongfully 
acquired,  he  cannot  afterwards  dispute  the  title 
of  the  person  under  whom  he  took  that  interest. 
Doe  d.  Johnson  v.  Baytuvj  4  N.  Jc  M.  837  ;  3  A. 
&  E.  188  ;  1  H.  &  W.  270. 

A.  having,  without  title,  entered  upon  land, 
and  built  a  cottage,  afterwards  accepted  a  lease 
(by  indenture)  from  B. :  C.  claiming  the  land  as 
his  own,  paid  to  A.  201.  to  give  up  the  possession 
to  him  : — Held  (in  ejectment  by  B.  against  C), 
that  A.  estopped  himself  from  controverting  the 
title  of  B.,  and  that  C.  was  bound  by  the  es- 


toppel, as  having  come  in  under  and  received  the 
possession  from  B.  Doe  d.  Bvllen  v.  Mills,  1  N. 
&  M.  26  ;  2  A.  &  B.  17  ;  1  M.  &  Rob.  386.  See 
Doe  d.  Rutzen  v.  Lewis,  6  N.  &  M.  764  ;  6  A.  & 
E.  277  ;  2  H.  &  W.  162. 

In  replevin,  the  landlord's  title,  under  which 
the  tenant  has  gained  possession  of  the  premises, 
cannot  be  disputed,  al^ough  the  tenant  is  pre- 
pared with  evidence  to^  shew  that  the  premises 
have  been  fraudulently  conveyed  to  the  landlord, 
and  that  the  actual  title  is  vested  in  another 
person.    Parry  v.  House,  Holt,  489. 

Previously  to  1812,  a  person  built  a  house  on  a 
piece  of  waste  ground,  and,  before  he  acquired  a 
title  to  it,  gave  up  possession  to  the  tenant  of 
the  adjoining  land,  who  held  it  under  a  lease 
granted  in  1812.  The  latter  let  the  premises  to 
Qie  defendant : — Held,  in  ejectment  by  the  land- 
lord of  the  adjoining  land  against  the  defendant, 
that  the  latter  was  estopped  from  denying  the 
title  of  the  tenant,  and  the  tenant  from  disputing 
that  of  the  landlord.  Doe  d,Wheble  v.  Fuller,  1 
Tyr.  &  G.  17. 

On  Mistake  or  Misrepresentation.] — Where  a 
tenant,  by  mistake  or  misrepresentation,  pays 
rent  to  a  person  not  entitled  to  demand  it,  he  is 
not  precluded  by  such  payment  from  giving  evi- 
dence, on  a  plea  of  non  tenuit,  in  replevin 
against  the  supposed  landlord,  to  shew  that  the 
latter  is  not  entitled  to  the  rent.  Rogers  v. 
Pitcher,  1  Marsh.  641  ;  6  Taunt.  202. 

An  acknowledgment  of  title  by  a  tenant,  in 
one  who  claims  as  heir-at-law  of  the  person 
under  whom  the  tenant  had  previously  held, 
will  not  preclude  the  latter  urom  calling  in 
question  the  title  of  the  claimant,  under  a  plea 
of  non  tenuit,  if  it  appears  that  the  acknow- 
ledgment proceeded  from  a  misrepresentation  or 
misapprehension  of  the  nature  of  the  title  set  up. 
Gregory  v.  Doidgc,  11  Moore,  394 ;  3  Bing.  474. 

Payment  of  rent  to,  or  even  an  express  agree- 
ment ^ith,  one  who  claims  to  be  landlord,  does 
not  preclude  the  tenant  from  afterwards  shew- 
ing that  the  party  claiming  had  no  title,  and 
that  the  payment  or  other  acknowledgment  was 
induced  by  misrepresentation  or  made  under 
mistake,  the  tenant  not  having  been  originally 
let  into  possession  by  the  claimant.  Claridge 
V.  MKenzU,  4  Scott,  N.  R.  796 ;  4  M.  &  G.  143. 

A.  demised  a  house  and  lands  to  B.,  and  after- 
wards, being  embarrassed,  assigned  the  premises 
and  all  his  personal  estate  to  C.  A.  told  B.  that 
he  had  assigned  the  premises,  and  requested  him 
to  give  C.  an  acknowledgment,  whereupon  B. 
gave  C.  a  shilling,  and  subsequently  agreed  with 
C.  to  give  up  possession  to  him  of  the  house  and 
lands  I'espectively,  at  the  usual  times,  reserving 
an  allowance  for  his  improvements.  Afterwards, 
and  while  the  premises  were  still  in  B.'s  occupa- 
tion, A.  became  bankrupt,  and  C.  brought  eject- 
ment. The  assignees  under  A.'s  commission 
defended  as  Landlords,  and  contended  that  the 
assignment  to  C.  was  invalid,  A.  having  become 
bankrupt  when  he  made  it : — Held,  that  the 
acknowledgments  above  mentioned  did  not  estop 
B.,  or  the  assignees  as  representing  him,  from 
contesting  C.'s  title  on  the  above  ground,  such 
acknowledgments  having  been  made  in  conse- 
quence of  A.'s  representations,  in  which  he 
suppressed  the  facts  rendering  the  assignment 
invalid.  Doe  d.  Pletin  v.  Brown,  2  N.  &  P.  692 ; 
7  A.  &  E.  447  ;  W.,  W.  &  D.  677. 

A  landlord  of  premisee  dying,  the  tenant,  whose 
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term  had  not  expired,  paid  rent  to  the  devisee, 
and  signed  an  a^ement  for  a  farther  period  of 
occupation,  on  being  told  that  the  premises  were 
dcyised  to  him  : — Held,  that,  in  ejectment  against 
the  tenant  by  the  devisee,  he  could  not  offer  evi- 
dence that  the  devise  was  void  by  reason  of  in- 
capacity in  the  testator,  no  ground  being  shewn 
for  imputing  fraud  to  the  devisee  in  the  com- 
munication made  by  hinl  to  the  tenant.  Doe  d. 
Marlow  v.  Wiggim,  4  Q.  B.  367  ;  3  G.  &  D.  504 ; 
12  L.  J.,  Q.  B.  177  ;  7  Jur.  529. 

Title  or  Interest,  Limited  or  Oefeotivo.] — A 

lessee  for  years,  who  covenants  to  deliver  up 
possession  of  the  premises,  at  the  expiration  of 
the  term,  to  his  lessor,  his  heirs  and  assigns,  is 
not  e9topped  by  such  covenant  from  shewing, 
after  the  death  of  the  lessor  or  the  determination 
of  the  lease,  that  the  lessor  was  only  tenant  for 
life  of  the  premises  demised.  Doe  d.  Strode  v. 
Seaton,  2  C,  M.  &  R.  728  ;  1  Tyr.  &  G.  19  ;  1 
Gale,  303. 

The  interest  of  a  tenant  for  life  and  a  rever- 
sioner are  the  same,  and  therefore  a  lessee  who 
has  paid  rent  to  the  first  cannot  set  up  title  in 
anotner  person  as  an  answer  to  an  action  by  the 
latter  after  the  death  of  the  former.  Doe  d. 
Colemere  v.  Whitroe,  D.  &  R.,  N.  P.  C.  1. 

If  a  lessor  who  has  only  an  equitable  title 
g^nts  a  lease,  he  has,  as  against  his  lessee,  a 
good  title  by  estoppel.  Doe  d.  Marriott  v.  Ed- 
wards, 6  C.  &  P.  208  ;  3  N.  &  M.  193  ;  5  B.  &  Ad. 
1065.  * 

A.,  having  mortgaged  to  B.,  demised  to  C, 
reserving  a  power  of  re-entry,  and  afterwards 
mortgaged  to  D.  all  his  interest.  C.  may  set  up 
the  title  of  D.  as  an  answer  to  an  ejectment 
brought  by  A.  under  the  clause  for  re-entry.   It. 

A  lease  granted  under  a  power  contained  in  a 
settlement,  recited  the  title  of  the  lessor,  and 
shewed  that  he  had  only  an  equitable  interest ; 
a  right  of  re-entry  for  a  breach  of  covenants  in 
the  lease  was  reserved  to  the  lessor  and  his  as- 
signs : — Held,  that  the  lessee  was  not  estopped 
from  disputing  the  title  of  the  lessor  so  disclosed 
in  the  lease.  Qreenaway  v.  Uart,  14  C.  B.  940 ; 
23  L.  J.,  C.  P.  115  ;  18  Jur.  449. 

By  a  will,  a  power  was  given  to  a  tenant  for 
life  to  demise  for  twenty-one  years,  and  to  exe- 
cutors, to  mortgage  in  fee  or  for  years.  In  1812, 
after  the  testator^s  death,  the  tenant  for  life 
made  a  grant  for  ninety-nine  years,  if  he  should 
so'  long  live ;  in  1814,  he  demised,  under  his 
power,  for  twenty-one  years  ;  in  1828,  the  exe- 
cutors mortgaged  for  1,000  years,  under  their 
power.  To  an  action  by  the  mortgagee  for  rent 
arising  under  the  lease  for  twenty-one  years  : — 
Held,  that  the  lessee  could  not  set  up  as  a 
defence  the  interest  of  the  grantee  for  ninety- 
nine  years.  Bringloe  v.  Qoodion^  4  Bing.  N.  C. 
726  ;  6  Scott,  502 ;  1  Am.  322. 

If  A.  is  put  into  possession  of  a  cottage  by 
parish  officers,  and  the  lord  of  the  manor  pre- 
vails on  A.  to  give  up  the  possession  of  the  cot- 
tage to  him,  and  the  lord  of  the  manor  puts  B. 
into  possession,  and  the  parish  officers  bring  an 
ejectment  against  B.,  B.  cannot  set  up  a  title  in 
the  lord  of  the  manor,  as,  under  these  circum- 
stances, neither  the  lord  of  the  manor  nor  B.  can 
set  up  any  title  which  A.  could  not  set  up  ;  and 
if  the  cottage  really  belonged  to  the  lord  of  the 
manor,  he  must  bring  an  ejectment  for  it.  Doe 
d.  Haden  v.  Burton,  9  C.  &  P.  254. 

Where  an  occupier  of  a  house  paid  rent  to 


churchwardens,  and  the  latter  afterwards  de- 
mised the  house  by  lease  for  a  term  to  A.,  with 
notice  to  the  tenant  that  he  must  consider  A.  as 
his  landlord : — Held,  that  the  tenant  might  im- 
peach the  lease,  and  shew  that  the  lessee  had  no 
title  derived  &om  the  churchwardens.  Pkillipi 
V.  Pearoe,  8  D.  &  R.  43  ;  6  B.  &  C.  433. 

In  defence  to  an  ejectment,  it  may  be  shewn 
that  the  parties  under  whom  the  plaintifEs  claim 
had  no  title  when  they  conveyed  to  him,  although 
the  defendant  himself  claims  by  a  conveyance 
from  the  same  parties,  if  the  latter  conveyance 
was  subsequent  to  that  which  the  defendant 
seeks  to  impeach.  Doe  d.  Oliver  v.  Powell^  1 
A.  &  E.  531  ;  3  N.  &  M.  616. 

On  Expiration  or  Snrrendor  of  Tenanoj  or 
Term.]  —  In  ejectment  by  landlord  against 
tenant,  whose  lease  is  expired,  the  latter  is  not 
barred  from  shewing  that  his  landlord's  title  is 
expired.  EngUind  d.  Syhurn  v.  Slade,  4  T.  R. 
682;  S,  P.,  Doe  d.  Jackson  v.  Bamshottom,  3 
M.  &  S.  516. 

Payment  of  rent  by  a  tenant  to  his  landlord, 
after  the  title  of  the  latter  has  expired,  and  after 
the  tenant  has  received  notice  of  an  adverse 
claim,  does  not  amount  to  an  acknowledgment 
of  title  in  the  landlord,  or  to  a  virtual  attorn- 
ment ;  unless,  at  the  time  of  such  payment,  the 
tenant  heard  the  precise  nature  of  the  adverse 
claim,  or  how  the  landlord's  title  had  expired. 
Fenner  v.  Duploeh,  9  Moore,  32  ;  2  Bing.  10. 

T.  held  premises  under  a  lease  from  B.,  and 
paid  rent  to  B.,  and  to  his  personal  representa- 
tive after  his  death.  On  the  expiration  of  the 
lease,  T.  surrendered  the  premises  to  the  defen- 
dant : — Held,  that  the  defendant  could  not  dis- 
pute the  title  under  which  T.  came  in.  Doe  d. 
Manton  v.  Austin,  2  M.  &  Scott,  107. 

A  tenant  may  shew  that  his  landlord's  title  is 
at  an  end,  in  an  ejectment  against  him  by  the 
latter ;  but  where  such  action  was  brought  by 
the  reversioner  whose  interest  was  the  same  as 
that  of  the  tenant  for  life,  and  the  tenant  had 
paid  rent  to  the  reversioner: — Held,  that  he 
could  not  shew  that  the  reversionary  interest 
was  at  an  end ;  but  that  he  might  shew  some 
prior  title  in  the  person  under  whom  he  claimed 
to  hold.  Doe  d.  Colemere  v.  Whitroe,  D.  k  R., 
N.  P.  C.  1. 

A  defendant  in  ejectment,  who  has  paid  rent 
to  the  lessor  of  the  plaintiff,  may  shew  that  his 
landlord,  pending  the  term,  sold  his  interest  in 
the  premises.  Doe  d.  Loioden  V.  Watson,  2 
Stark.  230. 

The  defendant,  after  being  let  into  possession 
of  premises  by  P.,  and  paying  rent  to  him,  paid 
one  quarter's  rent  to  tne  plaintiff,  to  whom  P. 
had  agreed  to  demise  the  premises  for  a  long 
term.  In  an  action  by  the  plaintiff  for  the  suc- 
ceeding quarter's  rent: — Held,  that  the  defen- 
dant might  shew  that  the  agreement  between  P. 
and  the  plaintiff  was  put  an  end  to,  and  that  the 
rent  had  been  paid  to  P.  Brook  v.  Briggs,  2 
Bing.  N.  C.  572  ;  2  Scott,  803. 

In  an  action  for  rent,  the  tenant  may  shew 
that  the  title  of  his  landlord  has  expired  during 
the  tenancy,  though  he  continues  to  occupy  the 
premises,  and  has  not  been  evicted.  Mountn^ 
V.  Collier,  1  El.  &  Bl.  630 ;  22  L.  J.,  Q.  B.  124  ; 
17  Jur.  503. 

Where,  in  an  action  by  a  landlord  against  his 
tenant  for  use  and  occupation,  the  tenant  offers 
in  evidence  a  document  shewing  4hat  the  land- 
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loid*8  title  has  ceased,  the  document  is  admis- 
sible, because  the  property  has  passed  to  another 
who  has  a  right  to  sue  him  for  the  same  use  and 
occupation ;  but  when  it  appears  that,  under  the 
document  in  question,  the  property  would  have 
passed  from  the  plaintiff  before  the  time  of  the 
use  and  occupation  for  which  he  sued,  the  dbcu- 
ment  is  not  admissible,  on  the  usual  legal  maxim, 
that  a  tenant  cannot  deny  his  landlord's  title. 
Agar  v.  Younffy  Car.  &  M.  78. 

A.  let  land  to  B.  on  a  tenancy  from  year  to 
year,  which  he  continued  to  hold  for  several 
years  after  A.*s  title  had  determined,  paying 
rent  to  A.,  and  he  at  length  gave  up  possession 
on  a  notice  to  quit  from  A.  Subsequently  to  the 
determination  of  A.'8  title,  but  before  B.  had 
given  up  possession,  B.  underlet  to  C.  C.  paid 
rent  to  B.  as  long  as  B.  continued  to  hold,  but 
paid  no  rent  to  any  one  subsequently.  In  eject- 
ment by  A.  against  C,  after  B.  had  given  up 
possession : — Held,  that  it  might  be  presumed, 
as  a  matter  of  fact,  that  a  new  tenancy  from 
year  to  year  had  been  commenced  by  B.  after 
A.'s  title  had  ceased,  and  that  C.  therefore  could 
not  dispute  A.'s  title.  London  and  North- 
western Railway  Company  v.  Westf  2  L,  R., 
C.  P.  663  ;  36  L.  J.,  C.  P.  245. 

2.  Landlord*s  Right  to  take  Posskssion. 

Abandoivnent  of  Premises.] — If  a  tenant  quits 
without  any  intention  of  returning,  the  landlord 
may  enter  without  bringing  ejectment.  Lacey 
V.  Lear,  Peake's  Add.  Cas.  210.  And  see  Wild- 
bore  V.  Raiwiforth,  8  B.  &  C.  6  i    2  M.  &  R.  185. 

Where  a  tenant  of  a  house,  after  a  regular 
notice  to  quit  had  been  given  him,  abandoned 
the  premises,  locked  up  the  door,  and  left  only  a 
few  articles  of  furniture  therein  ;  and  the  land- 
lord afterwards,  in  his  absence,  and  when  no 
person  was  in  the  house,  broke  open  the  door 
and  took  possession  : — Held,  that  he  was  justified 
in  so  doing,  as  he  had  a  legal  right  of  entr}'. 
Turfier  v.  Meymott,  7  Moore,  574  ;  1  Bing.  158. 
And  see  Tauiiton  v.  Castor ,  7  T.  B.  431. 

If  the  tenancy  is  determined,  and  the  tenant 
and  his  funily  are  gone  away,  and  the  house 
locked  up,  no  one  being  in  possession,  the  land- 
lord will  oe  justified  in  breaking  into  the  house 
and  obtaining  possession.  Hillary  v.  Gay^  G  C. 
&  P.  284. 

LoMor  putting  Bill  in  Window— Effect  of.]— 
If  a  landlord  is  lawfully  on  his  tenant's  premises 
for  the  purpose  of  making  a  distress,  he  may 
put  up  a  bill  in  the  window  for  the  purpose  of 
letting  them,  without  thereby  making  himself 
liable  as  a  trespasser.  Shidmore  v.  Booth,  6  C. 
&  P.  777. 

Lessee  refosing  to  Quit.]— Where  a  tenant 
remains  in  apartments  after  the  expiration  of 
his  term,  the  landlord  is  not  justified  in  forcibly 
asserting  his  right  to  the  possiession  by  expelling 
him.  Newton  v.  Harland,  1  Scott,  N.  R.  473  ;  1 
M.  &  G.  644  ;  2  Jur.  350. 

If  a  tenancy  of  a  house  is  determined,  and  the 
tenant  has  promised  to  leave  on  a  particular  day, 
but  afterwards  refuses  to  do  so,  the  landlord  is 
not  justified  in  putting  the  tenant's  wife  by 
force  out  of  the  house,  and  putting  the  tenant's 
furniture  into  the  street.  Iflllary  v.  Gay,  6  C. 
A  P.  284. 

Bights   as   againit  Third  Persons.] — 


C.  rented  a  farm  under  the  plaintiff,  his  term 
in  which  expired  on  the  1st  February,  1838.  On 
the  2nd  February,  the  plaintiff's  agent  demanded 
possession  of  the  land ;  but  C.  refused  to  quit 
unless  paid  for  certain  improvements.  The 
plaintiff  thereupon  brought  an  ejectment,  and 
obtained  actual  possession  on  the  16th  July  : — 
Held,  that  the  demand  of  possession  on  the  2nd 
February  gave  the  plaintiff  such  a  constructive 
possession  as  to  enable  him  to  maintain  trespass 
against  a  third  person  for  coming  on  the  land 
and  carrying  off  the  crops.  Hey  v.  Moorhouse,  8 
Scott,  156  ;  6  Bing.  N.  C.  52. 

Oiselaimer  by  Trustee— Bights  of  Sub-LoMee 
and  Landlord.]  —  When  a  lessee  sublets,  and 
afterwards  becomes  bankrupt,  and  his  trustee, 
under  s.  23  of  the  Bankruptcy  Act,  1869,  and 
under  an  order  of  the  Court  of  Bankruptcy,  dis- 
claims the  lessee's  interest  in  the  premises,  the 
lessor  is  not  entitled  to  eject  the  sub-tenant.  A 
lessee  for  a  term  of  years  by  deed  demised  part 
of  the  premises  for  a  shorter  term,  and  the  sub- 
lessee entered  into  possession.  The  lessee  after- 
wards liquidated  by  arrangement,  under  the 
Bankruptcy  Act,  1869,  and  his  trustee,  under  an 
order  of  the  Court  of  Bankruptcy,  disclaimed  the 
lessee's  interest  in  the  premises.  Notice  of  the 
application  to  the  court  for  leave  to  disclaim 
was  given  to  the  sub-lessee,  within  a  reasonable 
time  before  the  order  was  made.  The  lessor 
having  brought  an  action  to  recover  possession 
of  the  part  of  the  premises  demised  to  the  sub- 
lessee as  from  the  date  of  the  appointment  of  the 
trustee  : — Held,  that  the  lessor  was  not  entitled 
to  recover  possession.  Taylor  v.  Gillott  (20 
L.  R.,  Eq.  682)  commented  upon.  Smalley  v. 
Uardinge,  7  Q.  B.  D.  524  ;  50  L.  J.,  Q.  B.  367  ; 
44  L.  T.  503  ;  29  W.  R.  554— C.  A.  Reversing 
6  Q.  B.  D.  371. 

A  lessee  of  a  house  agreed  to  sublet  two  rooms 
for  a  part  of  his  term,  taking  a  fine ;  he  after- 
wards became  bankrupt,  and  his  trustee  dis- 
claimed the  lease.  The  landlord  commenced  an 
action  of  ejectment  against  the  sub-lessee.  The 
sub-lessee  filed  his  bill  to  restrain  the  action, 
and  to  compel  the  landlord  to  grant  him  a  lease 
according  to  the  terms  of  his  agreement  with  the 
first  lessee.  The  provisions  of  the  agreement 
differed  from  those  of  the  lease  : — Held,  that  the 
sub-lessee  had  no  equity  to  enforce  the  provisions 
of  the  agreement  against  the  landlord.  Taylor 
V.  Gillott,  20  L.  R.,  Eq.  682  ;  44  L.  J.,  Ch.  740  ; 
32  L.  T.  795  ;  24  W.  R.  65. 

Lloence  by  Tenant  to  Landlord  to  ^ect — EAbet 
of.] — A  licence  by  a  tenant  to  his  landlord  to 
eject  him  on  a  specified  day  without  any  process 
of  law  is  void,  as  authorizing  the  commission  of 
an  act  which  is  made  illegal  by  the  act  5  Ric. 
2,  St.  1,  c.  8.  Edridge  v.  Hawker,  18  Ch.  D.  199 ; 
50  L.  J.,  Ch.  577  ;  45  L.  T.  168  ;  29  W.  R.  914. 

3.  Proceedings  to  gain  Possession. 

a.  Summary. 

When  Premisei  Vacant.]  —  When  a  tenant 
ceased  to  reside  on  the  premises  for  several 
months,  and  left  them  without  any  furniture,  or 
sufficient  other  property  to  answer  the  year's 
rent : — Held,  that  the  landlord  might  properly 
proceed  under  11  Geo.  2,  c.  19,  s.  16,  to  recover 
the  possession,  although  he  knew  where  the 
tenant  then  was,  and  although  the  justices  found 
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a  servant  of  the  tenant  on  the  premises  when 
they  first  went  to  view  the  same.  Pilton,  JSx 
jpartCy  1  B.  &  A.  369. 

It  is  not  necessary  to  state,  in  the  record  of 
the  magistrates'  proceedings,  that  the  landlord 
has  a  right  of  re-^ntry ;  although  such  a  right 
must  exist  in  order  to  entitle  the  party  to  proceed 
under  this  statute.    lb. 


Before  MagiBtrates.] — ^Where  magistrates 


had  given  possession  of  a  dwelling-house,  as 
deserted  and  unoccupied,  and  the  judges  of  assize 
had,'  on  appeal,  made  an  order  for  restitution 
with  costs,  and  the  tenant  brought  an  action  for 
the  eviction  against  the  magistrates,  the  con- 
stable, and  the  landlord  : — Held,  that  the  record 
of  the  proceedings  before  the  magistrates  was  an 
answer  to  the  action  on  behalf  of  all  the  defen- 
dants.   Ashcroft  V.  Bourne^  3  B.  &  Ad.  684. 

The  judges  of  assize,  on  appeal,  under  11  Geo. 
2,  c.  19,  s.  17,  against  an  order  of  two  magis- 
trates giving  possession  to  a  landlord,  made  an 
order  for  restitution  of  the  premises  to  the 
tenant.  The  order  of  the  judges  was  not  directed 
to  any  person  : — Held,  that  a  mandamus  could 
not  issue  commanding  the  two  justices  to  make 
restitution.  Reg,  v.  Traill,  12  A.  &  E.  J61  ;  4 
P.  &  D.  325  ;  1  A.  &  H.  78. 

Proceedings  of  magistrates  for  restitution  of 
premises  under  11  Geo.  2,  c.  19,  are,  by  s.  17,  to 
be  reviewed  (in  England)  by  the  judges  on  the 
circuits,  acting  as  individual  justices.  An  alle- 
gation in  an  indictment,  that  an  order  was  made 
by  A.  and  B.,  the  justices  of  assize  for  Surrey, 
is  not  supported  by  a  certificate  of  such  an 
order,  being  signed  by  the  deputy  clerk  of  assize 
in  the  same  way  as  an  order  of  court.  Reg.  v. 
Seioell,  8  Q.  B.  161 ;  15  L.  J.,  Q.  B.  49  ;  10  Jur. 
48. 

An  order  for  restitution,  though  not  directed 
to  any  person,  will  justify  the  sherijff  in  acting 
under  it.    Ih. 

Where  magistrates,  from  a  doubt  of  their  juris- 
diction, decline  giving  possession  of  premises  to 
a  landlord,  the  court  will  not  compel  them,  by 
mandamus,  to  do  so.  Fulder,  JSx  parte,  8  D.  P. 
C.  535  ;  4  Jur.  507. 

On  an  appeal  to  the  judges  of  assize  against 
the  decision  of  justices  giving  possession  of  pre- 
mises under  the  11  Geo.  2,  c.  19,  ss.  16  and^l7, 
requiring  that  the  notice,  after  the  first  view  by 
justices,  should  state  what  day,  at  the  distance 
of  fourteen  clear  days  at  the  least,  they  should 
return  to  take  a  second  view  : — ^Held,  that  four- 
teen clear  days  must  elapse  between  the  first  and 
second  views,  and  that  that  period  had  not 
elapsed,  and  the  proceedings  were  set  aside  as 
irregular,  and  restitution  ordered.  Oreah  v. 
Briahton  (Justices),  1  P.  &  F.  110. 

Tne  power  to  view  and  give  possession  to  a 
landlord  of  deserted  premises,  created  by  11  Geo. 
2,  c.  19,  s.  16,  extended  by  57  Geo.  3,  c.  52,  and 
varied  as  to  its  mode  of  execution  by  3  &:  4  Vict, 
c.  84,  8.  13,  is  not,  by  any  of  the  provisions  of 
the  3  &  4  Vict.  c.  84,  or  by  11  &  12  Vict.  c.  43, 
B.  34,  vested  in  the  lord  mayor  or  one  alderman 
sitting  in  the  justice-room  at  the  Mansion-house 
or  Guildhall,  so  as  to  enable  them  to  exercise  the 
power  in  the  same  manner  as  a  police  magistrate 
sitting  in  one  of  the  metropolitan  police-courts 
may,  under  3  &  4  Vict.  c.  84,  s.  13,  exercise  it. 
Edwards  v.  Hodges,  15  C.  B.  477 ;  3  C.  L.  R. 
472  ;  24  L.  J.,  M.  C.  81 ;  1  Jur.,  N.  S.  91. 

In  an  action  for  breaking  and  entering  the 


plainiiiTs  dwelling-house,  F.  and  M.  justified  the 
trespasses ;  the  former,  as  owner  in  fee,  the  latter,, 
as  his  servant.  Plea,  also,  by  the  latter,  not 
guilty.  Replication,  nolle  prosequi  as  to  F.,  but 
alleging  an  estoppel  as  to  M.,  for  that  M.  demised 
the  premises  to  the  plaintiff,  as  a  yearly  tenant, 
at  \hl.  a  year,  which  demise  was  in  force  and  un- 
determined. Rejoinder  by  M.,  denying  that  the 
tenancy  of  the  plaintiff  was  in  full  force  and  un- 
determined. At  the  trial,  the  demise  from  M.  to 
the  plaintiff  was  proved,  and  it  was  shewn  that 
a  notice  to  quit,  signed  in  the  names  of  both  F. 
and  M.,  was  given  to  the  plaintiff  ;  and  that  sub- 
sequently a  complaint  was  made  to  the  magis- 
trates under  the  above  statute,  which  was  signed 
by  F.,  '^  as  for  himself  and  M.,  either  or  both  of 
them.'*  Upon  that  complaint,  a  warrant  was 
issued,  which  contained  the  name  of  only  one 
complainant,  under  which  the  trespass  was  com- 
mitted, and  the  plaintiff  ejected  ;  the  key  of  the 
house  was  taken  to  M.  by  the  officer  ;  the  jury 
having  found  for  the  plaintiff  : — Held,  that  the 
authority  of  M.,  as  servant  of  F.,  was  sufficiently 
denied  by  the  replication  of  estoppel,  and  that 
trespass  was  the  proper  remedy.  Barlington  t, 
Pritchard,  2  D.,  N.  S.  664 ;  5  Scott,  N.  R.  10 ; 
4  M.  &  G.  783  ;  12  L.  J.  34  ;  7  Jur.  677.  See 
also  Udmvnds  v.  Pinniger,  7  Q.  B.  558  ;  14  L.  J.^ 
Q.  B.  273. 

Under  1  ft  2  Viet.  c.  74.]— In  an  action 
against  a  landlord  for  irregularity  in  the  mode  of 
proceeding  to  obtain  possession  of  premises  under 
1  &  2  Vict.  c.  74,  where  the  landlord,  at  the  time 
of  applying  for  the  justices'  warrant,  was  entitled 
to  the  possession  of  the  premises,  there  must  be 
special  damage  arising  from  the  irregularity 
complained  of.  Delariey  v.  Fox,  1  C.  B.,  N.  S. 
166  ;  26  L.  J.,  C.  P.  5  ;  2  Jur.,  K.  S.  1233. 

A  declaration,  setting  out  an  informal  notice 
of  the  landlord's  intention  to  apply  to  the  justices 
for  a  warrant  to  obtain  possession  under  the  act^ 
and  alleging  the  issuing  and  execution  of  such 
warrant,  and  that  under  the  authority  of  such 
proceedings  the  plaintiff  was  forcibly  expelled 
from  the  dwelling-house  of  which  he  was  tenant, 
does  not  sufficiently  shew  special  damage  arising 
from  the  informality  of  the  notice.    Ih, 

A  landlord  is  not  liable  in  trespass  for  eject- 
ing a  tenant  where  the  tenancy  has  expired, 
although  he  may  have  taken  proceedings  against 
him  under  1  &  2  Vict,  c,  74.    lb. 

Upon  an  application  under  1  &  2  Vict.  c.  74, 
by  a  landlord  to  justices  of  petty  sessions,  to 
recover  possession  of  premises  held  over  by  his 
tenant  sifter  the  expiration  of  the  term,  the 
tenancy  having  been  proved  to  the  satisj^tion 
of  the  justices,  and  its  legal  determination,  and 
the  tenant's  refusal  to  quit,  the  jurisdiction  of 
the  justices  to  give  the  landlord  possession  is  not 
ousted  by  the  tenant's  setting  up  the  title  of  a 
third  person.    Rees  v.  Baries,  4  C.  B.,  K.  S.  56. 

4.  Wbongful  Acts  asd  Kuisakces. 

Liability  of  Lessor  for  wrongftil  Acts  of  LestM.] 
— If  the  lessee  of  property,  proceeding  by  the 
licence  of  the  lessor,  performsj^acts  which  amount 
to  a  nuisance,  and  for  which"  he  would  have  no 
defence  in  an  action,  the  lessor  will  be  liable, 
for  he  is  bound  to  see  that  his  property  is  so 
managed  that  other  persons  are  not  injured. 
IVhite  V.  Jameson,  18  t.  E..  Eq.  303  ;  22  W.  R. 
761. 
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L.  T.  800 ;  12  W.  R.  626.  Bat  on  appeal  the 
decision  was  questioned  without  the  point  being 
determined.  S.  <?.,  13  W.  R.  1022 ;  5  B.  &  S. 
485  ;  9  B.  &  S.  16— Ex.  Ch. 

A  landlord  who  lets  a  honse  in  a  dangerous 
state  is  not  liable  to  the  tenants,  customers,  or 
guests  for  accidents  happening  in  consequence 
daring  the  term.  Bobbins  y.  Jones,  15  G.  B., 
N.  S.  221. 

A  landlord,  in  1873,  demised  a  house  abutting 
upon  a  public  street  to  W.,  the  lease  containing 
a  covenant  whereby  he  bound  himseU  to  *'  repair 
and  keep  in  repair  '*  the  demised  premises.  At 
the  time  of  the  demise  there  was  upon  the 
premises  a  grating  opening  into  the  street,  which 
grating  was»  unknown  to  the  landlord,  in  a 
defective  state  of  repair  and  dangerous.  In 
1874  the  grating  gave  way,  causing  damage  to 
the  {>laintifE  while  lawfully  using  the  highway. 
The  jury  found  that  the  landlord  could  not  have 
known  of  the  defective  condition  of  the  grating 
by  the  exercise  of  ordinary  care : — Held,  that 
he  was  not  liable.     Gwinnell  v.  Earner,  supra, 

A  landlord  is  liable  for  an  injury  to  a  stranger 
by  the  defective  repair  of  demised  premises  only 
when  he  has  contracted  with  the  tenant  to 
repair,  or  when  he  has  been  guilty  of  misfeasance, 
as,  for  instance,  in  letting  the  premises  in  a 
ruinous  condition ;  in  all  other  cases  he  is  exempt 
from  responsibility  for  accidents  happening  to 
strangers  during  the  tenancy.  Nelson  v.  Liver* 
pool  Brewery  Company,  2  C.  P.  D.  311  ;  46 
L.  J.,  0.  P.  675  ;  25  W.  R.  877. 

The  defendants  let  to  F.  a  house  by  an  agree- 
ment  in  writing,  by  which  F.  agreed  "  to  do  all 
necessary  repairs  to  the  premises  except  main 
walls,  roof,  and  main  timbers."  There  was  no 
agreement  by  the  defendants  to  repair,  and  the 
house  was  in  good  condition  at  the  time  of 
letting  it.  Owing  to  the  defendimts'  negligence 
in  not  repairing  a  part  of  the  main  walls,  a 
chimney-pot  during  the  tenancy  of  F.  fell  upon 
the  plaintiff,  who  was  a  servant  of  F.,  and  in- 
jured him : — Held,  that  the  plaintiff  was  not 
entitled  to  recover  compensation  from  the  defen- 
dants for  the  injury  sustained  by  him.    lb, 

A  landlord  let  premises  to  a  tenant  under  a 
lease  by  which  the  latter  covenanted  to  keep 
them  in  repair.  Attached  to  the  house  was  a 
coal-cellar  under  the  footway,  with  an  aperture 
covered  by  an  iron-plate,  which  was  at  the  time 
of  the  demise  out  of  repair.  A  passer-by  fell  in 
and  was  injured  : — Held,  that  the  landlord  was 
not  liable  for  this  accident.  Pretty  v.  Bickmore, 
8  L.  R.,  C.  P.  401  ;  28  L.  T.  704  ;  21  W.  R.  733. 

Held,  also,  that  the  provision  in  the  Metropolis 
Local  Management  Act,  1855  (18  &  19  Vict.  c. 
120),  s.  102,  makes  no  difference  in  this  respect. 
lb. 


Of  Landlord  for  Hniianeei,  ftc.] — The  lessor 
of  demised  premises  adjoining  the  highway  is 
not  liable  for  a  nuisance  to  the  highway  existing 
on  such  premises  at  the  time  of  the  demise,  if 
the  lessee  occupies  under  an  obligation  to  repair. 
Gwinnell  v.  Earner,  10  L.  R.,  C.  P.  658  ;  32 
L.  T.  835. 

A  landlord  who  lets  premises  for  a  fixed  and 
definite  purpose  is  liable  for  any  nuisance  that 
arises  naturally  and  of  necessity  from  the  use  of 
such  premises  as  contemplated  by  Uie  demise. 
Ifarris  v.  James,  45  L.  J.,  Q.  B.  645  ;  35  L.  T. 
240. 

A.  let  to  B.  a  field  for  the  purpose  of  its  being 
worked  as  a  lime  quarry.  The  ordinary  way  of 
getting  the  limestone  was  by  blasting,  and  A. 
authorized  the  quarrying  of  the  stone  and  the 
erection  of  lime-kilns  in  the  field.  A  nuisance 
was  caused  to  the  adjoining  occupier  by  the 
blasting  and  by  the  smoke  from  the  kilns,  and 
he  brought  an  action  against  both  A.  and  B. : — 
Held,  t^t  he,  the  landlord,  was  liable,  although 
the  nuisance  was  actaally  created  by  the  act  of 
his  tenant,  because  the  terms  of  his  demise  were 
an  authority  from  him  to  B.  to  create  the 
nuisance,  which  was  therefore  the  necessary 
consequence  of  the  mode  of  occupation  contem- 
plated in  the  demise.    lb. 

The  owner  of  real  property  is  not  responsible 
for  a  nuisance  committed  and  continued  thereon 
by  the  tenant  in  possession.  Bieh  v.  Basterjield, 
2  C.  &  K.  257  ;  4  C.  B.  783  ;  16  L.  J.,  C.  P.  273  ; 
11  Jur.  696. 

If  the  owner  of  land  demises  it  with  an  existing 
nuisance  thereon,  he  is  responsible  for  the  con- 
tinuance of  that  nuisance  daring  the  term ;  so, 
if  he  is  a  party  to  the  creation  of  a  nuisance  after 
the  demise ;  but  he  is  not  responsible  for  a 
nuisance  so  created,  though  such  nuisance  is  a 
probable  consequence  of  the  use  of  the  land  as 
demised.    lb. 

An  omission  on  the  part  of  the  owner  of  land 
to  determine  the  tenancy  after  the  creation  by 
the  tenant  of  a  continuing  nuisance  thereon,  is 
not  equivalent  to  a  fresh  demise  of  the  premises, 
so  as  to  make  him  responsible  for  such  nuisance. 
/*. 

See  also  Burt  v.  Vwtoria  Graving  Dock 
Company,  47  L.  T.  378,  ante,  col.  1658. 

Premisof  in  Dangerous  or  Oefoetivo  Condi- 
tion.]— An  action  lies  against  an  owner  of 
premises  who  lets  them  to  a  tenant  in  a  ruinous 
and  dangerous  condition,  and  who  causes  or 
permits  them  so  to  remain,  until  by  reason  of 
the  want  of  reparation  they  fall  upon  and  injure 
the  house  of  an  adjoining  owner.  Todd  v. 
Flight,  9  C.  B.,  N.  S.  377  ;  30  L.  J.,  C.  P.  21 ;  3 
L.  T.  325  ;  9  W.  R.  145. 

An  owner  of  a  messuage  and  premises,  attached 
to  which  was  an  area,  let  the  same  to  a  tenant 
from  year  to  year,  and  died,  having  devised  the 
property,  with  an  iron  grating  over  the  area  im- 
properly constructed  and  out  of  repair  so  to 
amount  to  a  nuisance,  to  the  defendant.  The 
defendant  having  no  notice  of  the  nuisance, 
suffered  the  tenant  to  remain  in  the  occupation 
of  the  premises  upon  the  same  terms  as  before, 
receiving  rent.  The  wife  of  A.  having  sustained 
damage  by  reason  of  the  dangerous  condition  of 
the  grating : — Held,  that  the  defendant,  as  rever- 
sioner, was  liable  to  an  action  for  the  damage 
thereby  occasioned.  Oandy  v.  Jubber,  5  B.  &  S. 
78  ;  33  L.  J.,  Q.  B.  151  ;  10  Jur.,  N.  S.  652 ;  9 


Of  Oeonpier.] — ^The  duty  of  him  who  occupies 
a  house  abutting  on  the  highway  is  to  repair  all 
known  defects  of  the  house  and  its  appurte- 
nances, the  non-repair  of  which  may  result  in 
danger  to  the  passers-by ;  and  that  duty  is  not 
discharged  by  the  employment  df  a  contractor 
to  repair  such  defects.  If  damage  results  from 
the  negligence  of  a  contractor  so  employed,  the 
householder  is  liable.  Tarry  v.  Aslvton,  1 
Q.  B.  D.  314  ;  45  L.  J.,  Q.  B.  260  ;  34  L.  T.  97  ; 
24  W.  R.  581. 

A.  occupied  a  house  abutting  on  a  street.  Pro- 
jecting from  the  front  wall,  about  fifteen  feet 
over  the  pavement,  ^as  a  lamp  which  he  had 
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employed  a  contractor  to  repair,  along  with  his 
other  lamps.  The  contractor  did  his  work  badly. 
Another  contractor  being  afterwards  employed 
by  A.  to  examine  the  lamp,  placed  the  ladder 
against  the  bracket  which  joined  it  to  the  wall. 
The  weight  of  the  ladder  and  the  rotten  state 
of  the  bracket  caused  the  lamp  to  faM  and  injure 
a  passer-by  in  the  street : — Held,  that  A.  was 
responsible  to  him  for  tiie  injury  so  caused.    lb. 

The  defendant  was  tenant  and  occupier  of  a 
newly-erected  stable,  adjoining  and  all  but  touch- 
ing the  flank  wall  of  a  house  in  the  suburbs  of 
London,  and  which  stable  was  erected  on  a  mound 
of  made  earth  at  a  higher  level  than  the  base- 
ment of  the  plaintiffs  house,  and  the  result  was 
that  water,  mixed  with  stable  draiiiage  and  sew- 
age leaking  from  a  broken  soil-pipe  in  the  stable 
yard,  oozea  through  the  wall  of  the  plaintiff's 
house,  so  as  to  be  a  nuisance.  On  a  bill  by  the 
owners  of  the  house,  for  an  injunction  to  restrain 
the  nuisance  occasioned  by  the  damp,  and  also 
by  the  noise  of  the  horses  kept  in  the  stable  : — 
Held,  that  the  occupier  of  the  house  should  be 
a  party  to  the  suit,  inasmuch  as  the  alleged 
nuisances  were  of  a  temporary  nature.  Broder 
y.  Saillard,  2  Ch.  D.  692  ;  45* L.  J.,  Ch.  iU  ;  24 
W.  R.  1011. 

The  bill  having  been  amended  by  the  addition 
of  the  occupier  as  a  co-plaintiff,  it  appeared  that 
the  damp  was  due  to  the  circumstance  of  the 
stable  being  erected  on  made  earth,  placed  there 
unknown  to  the  defendant  by  some  predecessor 
in  title  : — Held,  nevertheless,  that  an  injunction 
should  be  granted,  for  the  reason  that  the  pos- 
sessor of  land  is  responsible  for  nuisances  arising 
on  it,  by  whatever  means  occasioned.    lb. 

Held,  also,  with  regard  to  the  noise,  that  the 
stable  was  so  situated  that  the  ordinary  use  of  it 
occasioned  an  annoyance  amounting  to  a  nui- 
sance,   lb. 

The  plaintiff  and  the  defendant  were  respec- 
tively occupiers  of  adjoining  houses.  An  old 
drain  which  commenced  on  the  defendant's  pre- 
mises, and  thence  passed  under  and  received  the 
drainage  of  several  other  houses,  turned  back 
nnder  the  defendant's  house,  and  thence  under 
the  ceUar  of  the  plaintiff's  house,  and  ultimately 
into  a  public  sewer.  The  part  of  the  return 
drain  which  passed  through  the  defendant's  pre- 
mises being  decayed,  the  sewage  escaped  and 
flowing  into  the  plaintifTs  cellar  did  damage. 
The  dSendant  was  unaware  of  the  existence  of 
this  return  drain,  and  consequently  of  its  want 
of  repair  : — Held,  that  the  defendant  was  liable 
for  the  damage  done  to  the  plaintiff :  for  that 
defendant's  duty  was  to  keep  the  sewage  which 
he  himself  '^as  bound  to  receive  from  passing 
from  his  own  premises  to  the  plaiatifTs  premises 
otherwise  than  along  the  old  accustomed  channel, 
and  that  this  duty  was  independent  of  negligence 
on  his  part,  and  independent  of  his  knowledge  or 
Ignorance  of  the  existence  of  the  drain.  Huni' 
jfhriesY,  Cousins,  2  0.  P.  D.  239  ;  46  L.  J.,  C.  P. 
438  ;  36  L.  T.  180  ;  25  W.  B.  371. 

Abatement  oT  Huiiancei.] — ^A  nuisance  arose 
from  a  privy  in  the  upper  part  of  a  house,  of 
which,  with  the  shop  Inelonging  thereto,  H.  was 
the  lessee,  at  a  rack-rent,  for  twenty-one  years. 
H.  occupied  the  shop  only,  and  sublet  the  upper 
part,  where  the  nuisance  arose,  to  K.,  a  weekly 
tenant,  and  to  this  part  of  the  premises  H.  had 

no  access.    C,  as  agent  for  H.'s  lessor,  collected       Eneroaohmenti  by  Tenantf — Statute  of 
the  rent.    The  parish  authorities,  for  the  pur^    tations.] — ^W'^hen  a  tenant  takes  in  and  incloses 


pose  of  abating  the  nuisance,  under  the  powers 
given  them  by  29  &  30  Vict  c.  90,  s.  21,  and  18 

6  19  Vict.  c.  121,  s.  12,  summoned  C,  as  the 
owner  of  the  premises  within  the  interpretation 
clause  (s.  2)  of  the  latter  statute,  before  the  jus- 
tices, who  made  an  order  upon  him  to  abate  the 
nuisance : — Held,  that  C.  was  not  the  owner 
within  the  true  construction  of  s.  2,  as  E.,  the 
weekly  tenant,  was  the  occupier  of  the  premises 
where  the  nuisance  arose,  and  that  therefore  H. 
was  not  the  occupier,  but  the  person  receiving 
rent  from  the  occupier,  of  the  property  within 
the  meaning  of  the  statutes.     Cook  v.  Montague, 

7  L.  R.,  Q.  B.  418  ;  41  L.  J.,  M.  C.  149 ;  26  L.  T. 
471 ;  20  W.  B.  624. 

ScefurtheTj  NuiSAKCE. 

5.  Tenant's  Duty  to  Pbesebve  BouKDijaiES. 

Ctonerally.] — A  tenant  is  bound  to  preserve 
the  boundaries,  and  if  he  permits  them  to  be 
destroyed  so  that  the  landlord's  land  cannot  be 
distinguished  &om  his,  he  is  bound  to  restore 
them  specifically,  or  to  substitute  land  of  equal 
value.    AtL'Qen.  v.  Fullerton,  2  Ves.  k,  B.  263. 

Where  a  tenant  of  land  for  life,  or  for  years  or 
at  will,  has  lands  of  his  own  adjoining  to  that 
which  he  so  holds  as  tenant,  it  is  bis  duty  to  keep 
the  boundaries  between  them  clear  and  distinct, 
so  that  at  the  expiration  of  the  tenancy  the 
reversioner  or  remainderman  may  be  able  without 
difficulty  to  resume  possession  of  what  belongs 
to  him ;  and  if  the  person  having  such  partial 
interest  neglects  this  duty,  and  suffers  the 
boundaries  to  be  confused,  so  that  the  rever- 
sioner or  remainderman  cannot  tell  to  what 
lauds  he  is  entitled,  a  court  of  equity  will  give 
relief  by  compelling  the  persons  who  have  occa- 
sioned the  difficulty  to  make  good,  out  of  what 
may  be  considered  to  lie  in  the  nature  of  a 
common  fund,  that  portion  of  it  which  belongs 
to  another ;  but  in  order  to  obtain  this  relief  it 
must  be  shewn  that  the  tenant  is  in  possession 
of  the  specific  land  originally  demised.  Att.^ 
Gt-n.  V.  Stephens,  6  De  G.,  M.  &  G.  Ill ;  25  L.  J., 
Ch.  888;  2  Jur.,  N.  S.  51. 

Jvriedietion  of  Court.] — The  duty  of  the  tenant 
of  land,  immediately  adjoining  other  land  of  hia 
own,  is,  not  merely  to  leave  the  boundary  be- 
tween his  own  land  and  his  landlord's  distinct 
at  the  expiration  of  his  term,  but  to  keep  it  dis- 
tinct during  the  term.  The  court  has,  there- 
fore, jurisdiction  during  the  term  to  ascertain 
the  boundary  if  the  tenant  has  confused  it.  A 
reference  to  chambers  to  ascertain  boundaries 
directed  in  lieu  of  the  issue  of  a  commissioa, 
further  consideration  being  adjourned  and  costs 
reserved.  Spike  v.  Ilardingj  7  Ch.  D.  871 ;  47 
L.  J.,  Ch.  323  ;  38  L.  T.  285  ;  26  W.  R.  420. 

Lessor  allowing  Building  beyond  Boundary.] 

— On  a  demise  of  a  piece  of  ground  on  which  a 
tenant  has  built,  if  it  corresponds  with  the  abut- 
tals, though  not  with  the  measured  distance  as 
stated  in  the  lease,  and  the  lessor  sees  the  build- 
ing going  on  without  objecting  to  it,  he  will  not 
aftenvards  be  allowed  to  c&m  the  overplus 
above  the  measured  distance  on  the  footing  of 
an  encroachment.  Keale  d.  Ler(ntx  v.  Parkin^ 
1  Esp.  229. 
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adjoining:  land  during  his  tenancy,  the  presnmp- 
tion  of  law  that  he  does  it  for  his  landlord,  so 
that  the  land  gained  by  sach  encroachment  will 
have  to  be  given  ap  at  the  end  of  the  tenancy  as 
part  of  the  original  demised  premises,  is  not  re- 
batted  by  the  fact  that  the  landlord  expressly 
assented  to  the  inclosnre  being  made ;  and 
where  such  presumption  exists,  the  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27),  s.  7,  does  not 
apply  till  the  original  tenancy  has  ended.  Whit- 
m-ore  v.  Humjohrie^,  7  L.  R.,  C.  P.  1  ;  41  L.  J., 
C.  P.  43  ;  25  L.  T.  496  ;  20  W.  R.  79. 

Landlord  allowing  Tenant  to  exereiso  Aets 
of  Ownership.] — Where  a  landlord  suffers  his 
tenant  to  exercise  acts  of  ownership,  and  makes 
no  objection  to  it,  it  is  evidence  to  be  left  to  the 
jury,  whether  he  did  not  mean  to  be  bound  by 
those  acts  of  his  tenant.  Doe  d.  Winckley  y. 
Pye,  1  Esp.  366. 

XVIII.    FURNISHED   HOUSES. 

1.  Agekts  to  Let. 

Liability  of.] — The  plaintiff  employed  the  de- 
fendant, as  a  house  agent,  to  let  a  house  for  her 
on  commission.  In  an  action  for  introducing  an 
insolvent  tenant : — Held,  that  it  was  properly 
left  to  the  jury  upon  the  evidence  to  say 
whether  it  was  part  of  the  defendant's  retainer 
to  make  reasonable  inquiries  as  to  the  eligibility 
of  the  tenant.  Heyt  v.  Tindallj  1  B.  &  S.  296  ; 
30  L.  J.,  Q.  B.  362  ;  4  L.  T.  403  ;  9  W.  R.  664. 

Anthozity  ol] — It  is  doubtful  whether  an 
agent  to  let  a  house  has  an  implied  general  au- 
thority to  let  peisons  into  possession,  but  slight 
evidence  will  be  sufficient  to  shew  an  express 
authority.    Slack  v.  Cretioe,  2  F.  &  F.  59. 

2.  Contract. 

Fit  for  Habitation.] — It  is  an  implied  condi- 
tion  in  the  letting  of  a  furnished  house  that  it 
.  shall  be  reasonably  fit  for  habitation  ;  if  it  is  not 
(e.  g.  where  it  is  greatly  infested  with  bugs), 
the  tenant  may  quit  it  without  notice.  Smith  v. 
Marralle,  11  M.  &  W.  5  ;  2  D.,  N.  S.  810  ;  Car. 
&  M.  479  ;  12  L.  J.,  Ex.  223. 

Upon  the  letting  of  a  furnished  house  for  im- 
mediate occupation,  with  an  express  condition 
that  it  is  fit  for  occupation,  if  it  is  not  so,  and  is 
at  once  given  up  on  that  account,  the  landlord 
cannot  recover  either  the  rent  or  for  use  and 
occupation.  On  such  a  contract,  whether  ex- 
press or  implied,  it  is  a  breach  of  the  condition 
if  the  house  is  so  infested  and  overrun  with 
bugs,  as  to  render  it  unfit  for  occupation  ;  and  as 
the  condition  applies  to  the  whole  house,  it  is  a 
breach  if  any  of  the  rooms  are  in  that  state. 
But  it  must  appear  that  the  nuisance  existed  to 
a  serious  and  substantial  extent,  and  was  such  as 
the  tenant  could  not  reasonably  be  expected 
cither  to  endure  or  to  extirpate.  Camphell  y. 
WenlocU  iLord),  4  F.  &  F.  716. 

In  an  agreement  to  let  a  furnished  house  there 
is  an  implied  condition  that  the  house  shall 
be  fit  for  occupation  at  the  time  at  which  the 
tenancy  is  to  begin,  and  if  the  condition  is  not 
fulfilled,  the  lessee  is  entitled  thereupon  to  re- 
scind the  contract.  Wilson  v.  Finch  ITatton,  2 
Ex.  D.  336  ;  46  L.  J.,  Ex.  489  ;  36  L.  T.  473  ;  26 
W.  R.  537. 

See  also  cases  ante,  coL  1422, 


Agreement  to  Furnish — Condition  precedent.] 
— A.  let  to  B.  a  furnished  house,  at  a  certain 
rent  payable  in  advance  from  a  certain  future 
day,  and  agreed  that  it  should  be  furnished 
suitably  for  a  school : — The  suitable  furnishing 
of  the  house  is  a  condition  precedent  to  the 
right  to  demand  the  rent.  Mechelan  v.  Wallace^ 
6  N.  &  M.  316  ;  7  A.  &  E.  54,  n. 

Agreement  to  Deliver  up  in  Good  Condition.] 

— A  defendant  agreed  to  hire  of  the  plaintiff  a 
house  and  household  furniture,  and,  at  the  ex- 
piration of  the  tenancy,  to  leave  the  furniture 
cleaned  : — Held,  that  this  contract  was  sup- 
ported by  proof  that  the  furniture  was.  clean  at 
the  time  the  defendant  took  possession  of  it,  knA 
that  he  agreed  to  leave  it  as  he  found  it.  Stan- 
ley  V.  Agnew,  12  M.  &  W.  827  ;  13  L.  J.,  Ex.  197. 

Agreement  to  refer  to  Arbitration.] — 


Where  by  a  written  agreement  a  tenant  of  a 
furnished  house  agrees  at  the  expiration  of  the 
tenancy  to  deliver  up  possession  of  the  house 
and  the  furniture  in  good  condition,  and  in  the 
event  of  loss  or  damage  to  make  good  or  pay  for 
the  same,  the  amount  of  such  payment,  .if  dis- 
puted, to  be  settled  by  two  valuers,  the  settle- 
ment of  the  amount  of  the  payment  by  the 
valuers  is  a  condition  precedent  to  the  right  of 
the  landlord  to  bring  an  action  in  respect  of  the 
dilapidations.  Borage  v.  Qndbnrn^  9  Q.  B.  D. 
237,  n. ;  52  L.  J.,  Q.  B.  50 ;  46  L.  T.  794  ;  30 
W.  R.  950,  n.— C.  A. 

To  nse  as  Private  Besidence.]— An  agreement 
to  let  a  furnished  house  was  drawn  up  by  the 
plaintiff  and  sent  to  the  defendant,  who  re- 
turned it  unsigned,  and  sent  a  letter,  in  which 
he  wrote,  "  I  approve  of  the  agreement  and 
will  sign  it ; "  but,  before  it  was  signed,  re- 
fused to  carry  it  out,  on  the  ground  that  she 
found  the  plaintiff — while  assuring  her  that  he 
meant  to  use  the  house  as  a  private  residence — 
was  actually  advertising  it  as  a  boarding-house  : 
— Held,  first,  that  the  agreement  required  a 
2s.  6d.  stamp,  but  might  be  admitted  on  payment 
of  the  penalty.  Cavaleiro  v.  Puget^  4  F.  &  F.  537. 

Held,  secondly,  that  if  the  letter  amounted  to 
an  adoption  of  it  as  a  final  agreement,  it  would 
be  sufficient  within  the  Statute  of  Frauds.    lb. 

Held,  tiiirdly,  that  if  the  defendant  was  de- 
ceived into  adopting  it,  by  a  wilful  misstatement 
as  to  the  plaintiff's  object,  that  would  support  a 
plea  of  fraud.    lb. 

Claim  and  Proof— What  a  Variance.] — A  decla- 
ration for  rent  stated  a  demise  of  a  messuage, 
land,  and  premises,  with  the  appurtenances.  The 
proof  was  a  demise  of  a  messuage  and  land,  to- 
gether with  the  furniture,  utensils,  and  imple- 
ments : — Held,  that  as  the  rent  issued  out  of  the 
real  property,  and  not  out  of  the  furniture,  it 
was  sufficient  to  allege  'and  prove  a  demise  of 
the  real  property,  and  therefore  there  was  no 
variance.  JFarewell  v.  Diekensonj  6  B.  &  C.  251 ; 
9  D.  &  R.  345  ;  S,  P.,  Salman  v.  MathewSy  8 
M.  &  W.  827. 

Premises  Oeetroyed  by  Fire.] — ^When  furnished 
apartments  have  been  let  by  a  verbal  contract  at 
a  sum  payable  quarterly,  and  the  premises  are 
destroyed  by  fire  in  the  middle  of  a  quarter,  an 
action  lies  for  the  use  and  occupation  during  the 
current  quarter,  until  the  fire,  at  a  rate  propor- 
tioned to  the  time  of  actual  occupation,  ii  it  ap- 


1683 


LANDLORD    AND    TENANT— Lod^«^«. 


1684 


pears  that  both  parties  have  agreed  that  the  oc- 
cupier's liability  does  not  continne  after  the 
occurrence  of  the  fire  ;  for  such  agreement  nega- 
tives the  supposition  of  a  demise  for  a  certain 
time,  and  shews  a  contract  in  respect  of  the 
occupation  de  die  in  diem.  Parker  v.  Oibbiru,, 
1  Q.  B.  421  ;  1  G.  &  D.  10  ;  5  Jur.  1036. 

XIX.    LODGINGS. 

1.  Letting. 

2.  Rights  of  Lodgers, 

3.  Liability  of  Lodging-house  Keeper,  1686. 

4.  Larceny  by  Lodgers, — See  CRIMINAL  LAW. 

1.  Lettiko. 

Statute  of  Frauds.] — ^An  agreement  to  occupy 
lodgings  at  a  yearly  rent,  payable  in  quarterly 
proportions  (the  occupation  to  commence  on  a 
future  day),  is  an  agreement  relating  to  an  in- 
terest in  land  within  29  Car.  2,  c.  3  (Statute  of 
Frauds),  s.  4.    Inman  v..  Stamp,  1  Stark.  12. 

And  a  verbal  agreement  to  take  ready-furnished 
lodgings  "  for  two  or  three  years  "  is  a  contract 
for  an  interest  in  land,  and  valid  as  a  lease  for 
not  exceeding  three  years.  JSdge  v.  Stafford,  1 
Tyr.293;  1  C.  &J.  391. 

By  a  parol  agreement  between  the  plaintiff,  a 
boarding-house  keeper,  and  the  defendant,  the 
defendant  agreed  to  pay,  for  the  board  and 
lodging  of  himself  and  man,  and  accommodation 
for  his  horse,  at  the  boarding-house,  2001.  a  year 
from  a  fixed  day  ;  the  agreement  to  be  termin- 
able by  a  quarter's  notice  on  either  side.  The 
plaintiff  having  sued  the  defendant  for  a  breach 
by  him  of  this  agreement,  in  refusing  to  become 
an  inmate  of  the  boarding-house  : — Held,  that 
though  the  agreement  was  unwritten,  the  action 
was  maintainable  ;  for  that  the  contract  was  not 
one  for  any  interest  in  or  concerning  land. 
Wright  v.  Stavert,  2  El.  &  El.  721  ;  29  L.  J., 
Q.  B.  164  ;  6  Jur.,  N.  S.  867  ;  8  W.  R.  413. 

Um  and  Oeoapation.] — ^A  person  who  agrees 
to  take  furnished  lodgings,  but  does  not  enter, 
is  not  liable  to  an  action  for  use  and  occupation. 
£dge  V.  Stafford,  supra. 

Covenant  not  to  Underlet.]— Letting  lodgings 
is  not  a  breach  of  a  covenant  not  to  underlet. 
Doe  d.  Pitt  V.  Laming,  4  Camp.  77. 

Tenant  not  Liable  for  Doable  Value  on  Holding 
OTor.] — A  weekly  tenant  continuing  in  possession 
several  weeks  after  the  expiration  of  a  notice  to 
quit,  and  a  demand  maac,  is  not  liable  to  an 
action  for  double  value  under  4  Geo.  2,  c.  28,  a.  1. 
Lloyd  V.  Prosbee,  2  Camp.  453. 

Speeial  Contract  ]— A  defendant  entered  into 
an  agreement  in  writing  with  the  plaintiff,  by 
which  he  was  to  board  and  lodge  with  the  plain- 
tiff at  a  certain  weekly  sum,  and  the  plaintiff 
agreed  to  take  in  payment  for  the  board  and 
lodging  certain  furniture  of  the  defendant  in  the 
plaintiff^s  house.  The  furniture  having  after- 
wards, and  before  the  plaintiff  had  appropriated 
it,  been  taken  in  execution  for  a  debt  of  the  de- 
fendant to  another  party  : — Held,  that  the  plain- 
tiff was  entitled  to  recover  for  board  and  lodging 
generally,  as  if  the  special  contract  had  never 
existed.  Keys  v.  Harwood,  2  C.  B.  905  ;  15  L.  J., 
C.  P.  207. 


When  no  Contract  entered  into.] — ^A:  and  hia 
'  wife  boarded  and  lodged  in  the  house  of  B.,  the 
brother  of  A.,  and  both  A.  and  his  wife  assisted 
B.  in  carrying  on  his  business.  A.  brought  an 
action  for  the  services,  to  which  B.  pleaded  a  set- 
off  for  board  and  lodging : — ^Held,  that  neither 
the  services  on  the  one  hand,  nor  the  board  and 
lodging  on  the  other,  could  be  charged  for,  unless 
the  jury  was  satisfied  that  the  parties  came  to- 
gether on  the  terms  that  they  were  to  pay  and  to 
be  paid  ;  but  that,  if  that  were  not  so,  no  ex  post 
facto  charge  could  be  made  on  either  side. 
Ikivies  V.  jSaries,  9  C.  &  P.  87. 

Bent — Landlord's  Misoondncteanaing  Tenants  a 
leaving.] — If  a  landlord  of  furnished  lodgings, 
by  his  misconduct,  justifies  a  tenant  in  an  abrupt 
departure,  during  a  tenancy  limited  to  a  specific 
period,  he  cannot  recover  rent  for  the  whole 
time  agreed  on,  but  is  entitled  to  rent  for  the 
time  during  which  there  has  been  an  actual 
occupation.    Kirkman  v.  Jervis,  7  D.  P.  C.  678. 

2.  Rights  of  Lodgebs. 

Who  is  a  Lodger.] — By  an  agreement  in  writ- 
ing the  plaintiff  hired  from  F.  rooms  in  a  house 
held  by  her  under  an  unexpired  lease  from  the 
defendant,  for  which  the  plaintiff  was  to  pay  F. 
211,  \0s,  per  quarter,  she  paying  rates  and  taxes 
and  keeping  the  premises  in  repair.  The  rooms 
so  hired  by  the  plaintiff  substantially  constituted 
the  whole  house,  F.  only  retaining  possession  of 
the  housekeeper's  room  on  the  basement  and  of 
two  or  three  empty  attics  and  a  stable.  Bent 
being  due  from  F.  to  the  defendant,  the  latter 
distrained  and  sold  household  furniture  belonging 
to  the  plaintiff,  who,  relying  upon  the  provisions 
of  the  Lodgers  Goods  Protection  Act,  1871 
(34  &  35  Vict.  c.  79),  sued  him  for  an  iUcgal  dis- 
tress : — Held,  that,  although  the  agreement  under 
which  he  held  might  make  him  an  under-tenant, 
the  plaintiff  was  not  the  less  a  lodger  entitled  to 
the  protection  of  the  statute.  Ph  Hips  v.  Hensaftj 
3  C.  P.  D.  26  ;  47  L.  J.,  C.  P.  273 ;  37  L.  T.  432 ; 
26  W.  R.  214. 

If  the  landlord,  reserving  a  room  in  a  house, 
lets  the  rest  of  it  to  a  person,  but  retains  such 
control  and  dominion  over  it  as  is  usually  re^ 
taincd  by  masters  of  houses  let  in  lodgings,  the 
relation  of  landlord  and  ** lodger"  may  exist 
between  the  parties  within  the  meaning  of  the 
Lodgers  Goods  Protection  Act,  1871  (Si  &,  35 
Vict.  c.  79),  although  the  lodger  has  the  right  of 
exclusively  occupying  the  g^reater  part  of  the 
premises,  and  hiss  separate  and  uncontrolled 
power  of  ingress  and  egress,  and  neither  the  land- 
lord nor  his  agent  sleeps  or  resides  in  the  house, 
and  the  lodger  acts  as  caretaker  of  the  part  re- 
served. The  existence  of  the  relationship  of 
landlord  and  lodger  is  a  question  of  fact.  3><m 
V.  Steplienson,  9  Q.  B.  D.  246  ;  47  J.  P.  134. 

An  occupier  of  part  of  a  house  is  not  a  "  lodger  ^* 
within  the  meaning  of  the  Lodgers  Goods  Pro- 
tection Act,  1871,  unless  the  person  under  whom 
he  holds  retains  some  control  and  dominion  over 
the  house.  Morton  v.  Palmer,  51  L.  J.,  Q.  B.  7  ; 
45  L.  T.  426  ;  30  W.  R.  115— C.  A. 


How   taa  a  Question  for  Jury.] — ^The 

plaintiff  rented  three  floors  of  a  house  from  B., 
the  lessee,  who  received  tiie  plaintiff*s  rent  and 
paid  the  rates  and  taxes.  B.'s  name  was  painted 
over  the  shop,  and  he  occupied  the  ground-floor 
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and  basement.  Afterwards  B.  let  the  ground- 
floor  and  basement  to  J.,  whose  name  was  then 
painted  up  with  B/s.  The  plaintiff  continued  to 
occupy  and  pay  rent  to  B.  B/s  lessor  seized  the 
plaintiffs  goods  for  distress  for  rent  due  from  B. 
in  an  action  against  the  lessor's  bailiff  for  wrong- 
ful distress,  the  judge  left  it  to  the  jury  to  say 
whether  the  plaintiff  was  a  lodger,  and  a  yerdict 
was  found  for  the  plaintiff  : — Held,  that  there 
had  been  a  misdirection,  as  the  question  left  to 
the  jury  had  the  effect  of  leaving  it  to  them  to 
decide  as  to  the  construction  of  the  Lodgers 
Goods  FVotection  Act.    lb. 

Held,  by  Brett  and  Lindley,  L.  JJ.,  that  there 
ought  to  be  a  new  trial  ;  Cotton,  L.  J.,  being  of 
opinion  that  judgment  ought  to  be  entered  for 
defendant.     Tb, 

For  BistreBB  on  Lodger's  Goods.] — Goods  of 
a  tenant's  lodger  being  distrained  together  with 
the  tenant  8,  and  sold  first,  after  notice  from  the 
lodger,  and  the  tenant's  goods  turning  out  to  be 
sufficient  to  satisfy  the  rent  and  charges,  the 
lodger  is  entitled  to  sue  for  an  excessive  distress. 
WUkinsm  v.  Ibbett,  2  F.  &  F.  300. 


Illegal 


Goods  Protee- 


tion  Aot»  1871.]— On  the  1st  September,  1882, 
W.  distrained  for  8/.  rent  due  to  him  from  T.  who 
held  t^ree  rooms  under  him  at  the  weekly  rent 
of  10«.  T.  had  underlet  one  of  the  rooms  at  the 
weekly  rent  of  3«.  %d,  (none  of  which  was  in 
arrear)  to  the  plaintiff,  who  claimed  the  goods 
seized  as  being  ner  sole  property,  and  on  the  5th 
gave  W.  the  proper  notice  with  a  written  declara- 
tion and  inventory  in  the  form  required  by  s.  1 
of  the  Lodgers  Goods  Protection  Act,  1871  (34 
&  36  Vict.  c.  79).  W..  in  consequence  of  this 
claim  and  of  his  immediate  tenant  T.  paying  him 
\l,  on  account  of  the  rent,  and  engaging  to  pay 
the  remaining  11.  by  weekly  instalments  of  10«., 
withdrew  the  distress.  On  the  21st  of  Septemt}er 
two  more  weeks'  rent  having  become  due  from 
T.  and  he  having  failed  to  pay  any  of  the  instal- 
ments as  agreed,  W.  again  distrained  the  same 
goods  for  8/.,  being  71.  of  the  rent  for  which  the 
first  distress  was  put  in  and  12.  for  the  two  weeks' 
subsequently  accruing  rent.  No  fresh  declara- 
tion and  inventory  having  been  served  upon  him 
by  the  plaintiff,  W.  caused  the  goods  to  be  carried 
away  and  sold.  At  the  sale  they  realized  52.  Wt, 
In  an  action  at  the  suit  of  the  lodger  for  wrong- 
fully breaking  and  entering  the  premises  and  con- 
verting and  selling  her  goods : — Held,  first,  that 
as  between  the  defendant  and  his  immediate 
tenant,  the  distress  on  the  21st  of  September  was 
not  wrongful  or  illegal,  but  at  the  most  excessive, 
and  ther^ore  not  the  subject  of  an  action  in  the 
absence  of  an  allegation  and  proof  of  special 
damage ;  secondly,  that  the  declaration  and  in- 
ventory served  on  the  5th  of  September  were  not 
applicable  to  the  distress  levied  on  the  21st,  and 
consequently  that  the  plaintiff  could  not  avail 
herself  of  the  benefit  of  the  Lodgers  Goods 
Protection  Act,  1871.  Thtoaites  v.  Wilding,  12 
Q.  B.  D.  4  ;  63  L.  J.,  Q.  B.  1  ;  49  L.  T.  396  ;  32 
W.  R.  80— C.  A.  Affirming  11  Q.  B.  D.  421  ;  62 
L.  J.,  Q.  B.  734  ;  49  L.  T.  201  ;  47  J.  P.  662. 

To  Use  of  Premiies.] — If  a  person  takes  lodgings 
on  the  first  and  second  floors  of  a  house,  he  has  a 
right  to  the  use  of  the  door-bell,  the  knocker,  and 
the  skylight  of  the  staircase,  and  the  water- 
closet,  unless  it  is  otherwise  stipulated  at  the  time 


of  the  taking  of  the  lodgings ;  therefore,  if  the 
landlord  deprives  the  lodger  of  the  use  of  either, 
an  action  lies.  Underwood  v.  Burrowt,  7  C.  &  P.  26. 

Bight  of  Voting  at  Parliamentary  Eloetions.] 
— See  Eleotion  Law. 


3.  Liability  of  Lodgino-house  Eeepeb. 

Common  Lodging-honso — Begistration.] — ^A 
lodging-house,  where  hawkers  and  persons  of  a 
similar  class  are  received,  staying  for  various 
periods,  having  their  meals  in  one  room,  and 
paying  sixpence  a  night,  is  a  common  lodging- 
house  witlun  the  meaning  of  the  Public  Health 
Act,  1875,  and  therefore  requires  registration. 
LaTigdon  v.  Broadbent,  37  L.  T.  434. 

For  Loss  of  Lodgers'  Goods.] — There  is  no  duty 
on  the  keeper  of  a  lodging-house,  arising  out  of 
the  relation  of  lodging-house  keeper  and  lodger, 
to  take  care  of  his  Imiger's  goods  as  in  the  case 
of  an  innkeeper.  Holders.  Soulby,  8  C.  B.,  N.  S, 
254  ;  29  L.  J.,  0.  P.  246  ;  6  Jur.,  N.  S.  1031 ;  8 
W.  R.  438. 

Nor,  assuming  it  to  be  a  usage  in  lodging- 
houses  that  the  keeper,  when  the  lodger  is  about 
to  quit  his  apartments,  has  licence  to  enter  and 
shew  them  to  strangers  who  are  inquiring  for 
lodgings,  is  there,  arising  out  of  that  usage,  any 
liability  on  the  keeper,  if  the  goods  are  then 
stolen,  for  not  using  due  and  proper  care  to  pre- 
vent such  persons  from  carrying  away  the  lodger's 
goods  then  in  the  apartments.    lb. 

Lodgers  are  bound  to  take  care  of  their  own 
goods.    lb. 

A  declaration  alleged  that  the  plaintiff  became 
a  guest  in  a  boarding-house  of  the  defendant,  on 
the  terms  that  she  would  take  due  and  reasonable 
care  of  the  plaintiff^s  goods  while  they  were  in  her 
house,  for  hire  and  reward  to  her  in  that  behalf 
payable,  and  that  it  became  her  duty,  by  herself 
and  her  servants,  to  take  such  due  and  reasonable 
care  of  the  plaintiffs  goods  whilst  she  remained  as 
a  guest,  with  the  goods  in  the  defendant's  house. 
It  appeared  that  the  plaintiff  was  a  guest  in  the 
defendant's  boarding-house,  paying  between  22. 
and  32.  per  week,  and  having  the  use  of  sitting, 
drawing  and  dining  rooms  in  common  with  others, 
her  own  bed-room,  her  board,  and  the  attendance 
of  the  servants.  In  the  evening,  the  plaintiff, 
being  about  to  leave,  while  her  luggage  was  in  the 
hall,  near  the  front  door,  sent  one  of  the  servants 
out  to  a  shop  near  for  biscuits ;  he  left  the  front 
door  ajar,  and  a  thief  entered  and  stole  a  box  of 
the  plaintiff's.  The  judge  directed  the  jury  that 
the  defendant  was  not  bound  to  take  more  care  of 
her  house  and  the  things  in  it  than  a  prudent 
owner  would  take ;  and  one  of  the  questions  which 
he  left  to  the  jury  was,  whether  supposing  the  loss 
to  have  been  occasioned  by  the  negligence  of  the 
servant  in  leaving  the  door  ajar,  there  was  any 
negligence  on  the  part  of  the  defendant  in  hiring 
or  keeping  the  servant : — Held,  that  it  was  at 
least  the  duty  of  a  boarding-house  keeper  to  take 
such  care  of  her  house  and  the  goods  of  her  guests 
in  it  as  a  prudent  householder  would  take. 
Dantey  or  Daiwey  v.  Richardson,  3  El.  &  Bl. 
144 ;  2  C.  L.  R.  1442  ;  23  L.  J.,  Q.  B.  217  ;  18  Jur. 
721. 

By  Lord  Campbell,  C.  J.,  and  Coleridge,  J., 
that  it  was  a  breach  of  the  defendant's  duty,  as 
keeper  of  a  boarding-house,  if  through  the  gross 
negligence  of  herself  or  her  servant,  the  plaintiff's 
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box  was  stolen  ;  and  that  the  distinction  between 
the  negligence  of  the  servant  in  leaving  the  door 
open,  and  the  negligence  of  the  defendant  in  hiring 
or  keeping  the  servant,  could  not  be  supported, 
and  therefore  that  the  direction  was  wrong.  But, 
by  Wightman  and  Erie,  JJ.,  a  boarding-house 
keeper  is  not  bound  to  take  more  care  about  the 
goods  of  his  guest  than  he  as  a  prudent  owner 
would  take  with  respect  to  his  own  ;  and  that  if 
the  defendant  had  taken  care  to  employ  and 
keep  none  but  trustworthy  servants,  she  was  not 
liable  for  the  act  of  negligence  of  the  servant  in 
leaving  the  door  open,  and  therefore  that  the 
direction  was  right.    lb. 


LANDS   CLAUSES  ACT. 

I.  Applicability  of  Act. 

II.   PUBCHASE  OF  LANDS. 

1.  Who  can  give  Title,  1690. 

2.  Notice  to  Treat, 

a.  Generally,  1692. 

h.  Abandoning  Notice,  1699. 

c.  Form  and  Practice,  1700. 

3.  What  Lands, 

a.  Quantity  generally,  1702. 
h.  Houses,    Buildings,    and    Manu- 
factories, 1709. 

c.  Less  than  Freehold,  1716. 

d.  Mines  and  Minerals. — See  infra, 

4.  JhcrcJuue-mvney, 

a.  Persons  entitled  to,  1718. 

b.  Investment  and  Payment  out. 

i.  Interim  Investment,  1720. 
ii  Charity  Lands,  1722. 
iii.  Lands  of  Lunatics,  1723. 
iv.  Tenants  in  Tail,  1728. 
V.  Tenants  for  Life,  1724. 
vi.  Trustees,  1727. 
viL  When    taken    by     different 

Corporations,  1729. 
viii.  Purchase    of    other    Lands, 
1730. 
ix.  Buildings,  1731. 
X.  Equity  of  Redemption,  1734. 
xi.  Making  Roads,  1734. 
xii.  Land  Tax,  1734. 
xiii.  Mortgages,  1735. 
xiv.  Rent-charge,  1736. 
XV.  Practice  and  Costs,  1736. 

c.  Interest  on  Purchase-money,  1741. 

d.  Money  in  Court,  1742. 

6.  Vendor's  Lien  for  Unpaid  PurcJiasC' 

money  and  Costs,  1743. 
•    6.  Enforcing  Agreements,  1746. 

7.  Entry  upon   and    User   of   Lands, 

1761. 

III.  Compensation. 

1.  In   respect    of    wlutt   Interests   or 

Injuries. 

a.  Injuries,  1763. 

b.  Interests,  1778. 

2.  Mines  and  Minerals,  1785. 

3.  Damages,  Principles  on  which  Esti- 

mated, 1790. 

4.  Settling    Amount,     and     Practice 

tJiereon, 


a.  Notice  of  Compensation,  1794. 

b.  How  Determined. 

i.  Compelling  Comi»any  to  issoe 

Warrant,  1795. 
ii.  Precept  to  Sheriff  or  Coroner, 

1796. 
ilL  Summoning  Joiy,  1797. 
iv.  Jurisdiction  of  Jury,  1799. 
V.  Verdict,  1802. 
vi.  SeUing  aside  Verdict,  1807. 
vii.  Recording  Verdict,  1808. 
viii.  Costs  of  Inquiry,  1809. 
ix.  Bnforcing        Payment        o£ 
Amount,  1812. 

c.  By  Justices,  1813. 

d.  In  Superior  Court,  1815. 

e.  Reference  to  Arbitration. 

i.  Submission,  1816. 
ii.  Arbitrators    and     Umpirei^ 

1818. 
iii.  Award. 

a.  Practice  as  to,  1820. 
jS.  VaUdity,  1822. 
iv.  Special  Case,  1827. 
V.  Costs,  1827. 

IV.  Superfluous  Lands. 

1.  Mights  of  Pre-emption,  1831. 

2.  Vesting  in  Owner,  1834. 

3.  WJiat  are,  1835. 

4.  Building  Purposes,  1837. 

5.  In  otJier  Cases,  1838. 


I,    APPLICABILITY  OF  ACT. 

Incorporation  of  Lands  Clauses  ConiolidatioA 

Act.] — Where  an  act  of  parliament  with  com- 
pulsory powers  incorporates  the  whole  of  the 
Lands  Clauses  Act,  a  right  to  compensation  is 
wUhout  any  other  enactment  conferred  upon  the 
persons  interested  in  lands  injuriously  affected 
by  the  exercise  of  such  powers.  Jieg,  v.  St.  Lukes 
(  Vestry),  Chelsea,  7  L.  R.,  Q.  B.  148  ;  41  L.  J., 
Q.  B.  81 ;  25  L.  T.  914  ;  20  W.  R.  209-— Ex.  Ch. 
Affirming  6  L.  R.,  Q.  B.  572  ;  40  L.  J.,  Q.  B.  306; 
19  W.  R.  1086. 

The  effect  of  the  incorporation  of  a  general 
act  by  the  special  act  of  a  company  with  com- 
pulsory powers  is,  that  the  general  act  must  be 
looked  at  with  reference  to  the  powers  conferred 
upon  the  company  of  dealing  with  the  land  when 
required  ;  but  it  is  to  the  special  act  thatregaid 
must  be  had  for  the  purpose  of  ascertaining  the 
contract  between  the  landowner  and  the  com- 
pany, and  the  power  which  the  company  has  of 
acquiring  the  land.  Simpson  v.  South  Stafford^ 
shire  Waterworks  Company,  In  re,  4  De  G^  J. 
&  S.  679  ;  24  L.  J.,  Ch.  380.  See  also  Westmim- 
ster  Estate  (^Parish  of  St.  Sepulchre),  In  rcj 
4  De  a,  J.  &  S.  232. 

The  Lands  Clauses  Act  (8  &  9  Vict.  c.  18)  is  not 
to  be  considered  as  incorporated  in  a  subsequent 
private  act  of  parliament,  the  object  of  which  is 
merely  to  give  a  certain  benefit  to  a  company  in 
respect  of  a  lease  which  has  been  conditionkUj 
granted  to  them,  and  which  it  confirms;  th« 
former  act  being  applicable  only  where  land  ia 
sought  to  be  acquired  for  undertakings  of  a 
public  nature.  Wade  v.  Westminster  Palaoe 
Hotel  Company,  8  C.  B.,  N.  S.  276;  7  Jur.,  N.  a 
26;  9  W.  R.  14. 

A  railway  act  passed  in  1844,  under  which 
lands  were  taken  afterwards.    In  1845,  the  Luids 
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Clanses  Act  passed  ;  and  in  1847  a  second  rail- 
way act  was  passed  extending  the  first : — Held, 
that  the  Lanos  Clauses  Act  applied  to  the  whole 
nndertaking,  and  became  consolidated  both  with 
the  acts  of  1844  and  1847,  and  that  the  owner  of 
lands  taken  nnder  the  first  act  of  1844  became 
entitled  to  the  benefit  of  its  provisions.  Lan- 
eashire  and  Yorkshire  RaUtoay  Company  v. 
Boans,  15  Bear.  322 ;  8.  P.,  and  8,  C,  at  Jaw, 
1  El.  &  Bl.  764;  22  L.  J.,  Q.  B.  264;  17  Jur.  878. 

Ezolniion  of.] — The  City  of  London  Sewers 
Act  1848  (11  &  12yict.c.  clxiii.),  incorporates  the 
provisions  of  the  Lands  Clauses  Act,  1845,  except 
so  far  as  they  are  inconsistent  therewith,  or  are 
therein  declared  not  to  extend  thereto  ;  and  by 
s.  3,  the  provisions  of  the  Lands  Clauses  Act 
relating  to  the  "  purchase  and  taking  of  lands 
otherwise  than  by  agreement,"  are  declared  not 
to  extend  to  the  City  of  London  Sewers  Act : — 
Held,  that  s.  68  of  the  Lands  Clauses  Act,  which 
is  included  under  the  heading  "  Purchase  and 
taking  of  lands  otherwise  than  by  agreement," 
preceding  s.  16,  was  excepted  by  the  form  of 
words  used  in  s.  3  of  the  City  of  London  Sewers 
Act;  and  that  a  person  whose  premises  had  been 
injuriously  affected  by  works  done  under  the 
latter  act  was  not  entitled  to  compensation. 
Ferrar  v.  Commisiioners  of  8ewers  of  London,  4 
L.  B.,  Ex.  227  ;  38  L.  J.,  Ex.  102  ;  21  L.  T.  295  ; 
17  W.  R.  709— Ex.  Ch. 

By  two  acts  of  Geo.  3,  the  defendants  were 
empowered  to  alter  the  levels  of  streets  without 
compensating  those  injured  by  such  alteration. 
The  18  &  19  Vict.  c.  120,  enables  a  vestry  to  pur- 
chase any  right  or  easement  over  any  land  neces- 
sary for  their  works ;  it  also  incorporates  the 
Lands  Clauses  Act,  1845,  but  excludes  the  opera- 
tion of  ss.  16  to  68,  being  those  sections  which 
relate  to  the  taking  of  lands  otherwise  than  by 
agreement ;  and  by  s.  247  it  repeals  all  acts 
which  are  inconsistent  with  it.  The  defendants 
obstructed  the  plaintiff's  light  in  raising  a  street, 
and  refused  to  enter  into  any  agreement  or  pay 
compensation : — Held,  that  in  the  absence  of  any 
agreement,  the  defendant  was  not  entitled  to 
compensation,  as  s.  68  was  not  incorporated. 
Baker  v.  8t.  Marylehone  (Vettry  of\  24  W.  R. 
848  ;  35  L.  T.  129. 

The  London  (City)  Improvement  Act,  1847, 
provided,  by  s.  1,  that  the  Lands  Clanses  Act, 
1845,  "  so  far  as  the  provisions  thereof  were  not 
expressly  varied  or  excepted,"  should  be  incor- 

E orated ;  and  by  s.  19,  that  "  so  much  of  the 
ands  Clauses  Act,  1845,  as  relates  to  the  pur- 
chase of  lands  otherwise  than  by  agreement " 
should  not  be  incorporated.  The  Hol^m  Valley 
Improvement  Act,  1864,  by  s.  5,  incorporated  the 
act  of  1847,  except  s.  19,  and  also  the  provisions 
of  the  Lands  Clauses  Act,  1845,  "except  the  part 
of  the  last-mentioned  act  with  respect  to  the  pur- 
chase and  taking  of  lands  otherwise  than  by 
agreement."  An  act  for  further  improvements  of 
the  Holbom  Valley,  passed  in  1867,  by  s.  1,  in- 
corporated the  previous  Improvement  Act,  except 
certain  sections,  and  the  Lands  Clauses  Act,  1845, 
"  except  the  provision  of  the  last-mentioned  act 
with  respect  to  the  purchase  and  taking  of  lands 
otherwise  than  by  agreement."  Under  the  Hol- 
bom Valley  Improvement  Act,  1864,  the  corpora- 
tion of  London  constructed  certain  works,  and 
thereby  blocked  up  a  street  near  the  plaintiff*s 
premises,  and  diminished  the  access  to  and  value 
of  the  premises,  and  the  plaintiff  sent  in  a  daim 


under  the  Lands  Clauses  Act,  1845,  s.  68 : — Held, 
that  8. 68fof  the  Lands  Clauses  Act  was  excepted 
from  the  local  acts,  and  that  (even  assuming  s.  68, 
if  incorporated,  would  give  a  right  to  compensa- 
tion) this  being  so,  and  no  other  sections  giving 
such  a  right,  the  plaintiff  was  not  entitled  to 
compensation  either  by  statutory  process  or  right 
of  action  at  common  law.  Dungey  v.  London 
QMayory  ^v?.),  38  L.  J.,  C.  P.  298  ;  20  L.  T.  921; 
17  W.  R.  1106. 

By  a  special  act  the  Lands  Clauses  Act,  "  ex- 
cept so  much  as  related  exclusively  to  the  pur^ 
chase  and  taking  of  land  by  compulsion,"  was 
incorporated  with  it : — Held,  that  s.  68  of  the 
Lands  Clauses  Act  was  not  excepted,  although 
that  section  was  within  the  division  of  the  Lands 
Clauses  Act  relating  to  **  the  purchase  and  taking 
of  lands  otherwise  than  by  agreement."  Broad' 
bent  V.  Imperial  Oas  Light  Company,  7  De  G., 
M.  &  G.  436;  26  L.  J.,  Ch.  276;  3  Jur.,  N.  S.  221. 

Yarying.] — ^he  Lands  Clauses  Consolidation 
Act,  1846,  contained  special  provisions  with  regard 
to  claims  for  compensation  for  lands  affected  by 
the  works  of  a  railway,  and  directed  that  (except 
in  certain  specified  cases)  compensation  should  be 
awarded  with  costs.  A  special  act  (38  &  39  Vict, 
c.  208)  declared  that  the  provisions  of  the  general 
act  were,  "  except  where  expressly  varied  by  the 
special  act,"  incorporated  with  it.    The  general 
act  provided  the  forms  of  proceedings  in  arbitra- 
tions— such  as  the  appointment  of  arbitrators  by 
the  contending  parties,  and  the  appointment  of 
an  umpire  by  the  arbitrators, — and  declared  that 
compensation  might  be  recovered   with  costs. 
The  special  act  directed  that  arbitrations  con- 
ducted under  its  provisions  should  be  conducted 
by  an  arbitrator  appointed  by  the  Board  of  Trade, 
but  contained  no  specific  directions  as  to  the 
avvard  of  costs.    An  arbitration  of  this  sort  took 
place  under  the  special  act.     The  arbitrator 
awarded  compensation,  but  said  nothing  as  to 
costs  : — Held,  that  the  claimant  was  entitled  to 
costs,  for  that  the  substitution  of  one  form  of 
proceeding  in  the  arbitration  different  from  that 
in  the  general  statute,  expressly  varied  the  pro- 
visions of  the  general  statute  as  to  tJiat  matter, 
but  did  not  repeal  the  provisions  as  to  costs  in 
the  general  statute,  nor  affect  the  general  rule 
that  the  party  succeeding  in  such  an  arbitration 
should  recover  costs.      Metropolitan  IHstriet 
Railioay  Company  v.  Sha/rpe,  6  App.  Cas.  425  ; 
50  L.  J.,  Q.  B.  14  ;  43  L.  T.  130 ;  28  W.  R.  617  ; 
44  J.  P.  716— H.  L.  (B.). 

IL    PURCHASE  OF  LANDS. 

1.  Who  can  givk  Title. 

Penoni  under  Disability.]— Persons  under  dis- 
ability, who  can  sell  and  convey  under  8  3c  9 
Vict.  c.  18,  ss.  6,  7,  are  able  to  sell  and  convey 
within  the  meaning  of  s.  92.  8t,  Thomas^i 
Hospital  (^Oovemorf)  v.  CJiaring  CroM  Bail- 
way  Company,  1  Johns.  &  H.  400 ;  30  L.  J.,  Ch. 
395  ;  7  Jur.,  N.  S.  266  ;  4  L.  T.  13  ;  9  W.  R.  411. 

Company  oaimot  aoqxiire  Land  unless ' '  Owner  " 
be  found.] — ^A  railway  company  took  possession 
of  land  under  a  contract  for  a  sixty  years'  title. 
The  vendor  failed  to  shew  more  than  a  possessory 
title  for  thirty-six  years  : — Held,  that  he  could 
not  compel  the  company  to  deposit  the  purchase- 
money  in  the  bank,  under  the  Lands  Clauses  Act, 
s.  76.    Bougloi  v.  Z(md9n  and  KftHh-Westem 
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Railway    Company ^   3  Eay  &  J.  173  ;  3  Jar., 
N.  S.  181. 

By  the  tenn  "  owner  "  in  that  section,  the  legis- 
lature meant  a  person  having  some  title  ;  and  in 
providing  for  the  event  of  an  owner  failing  to 
make  out  a  title  to  the  satisfaction  of  the  pro- 
moters of  the  undertaking,  the  legislature  had  in 
contemplation  the  possibility^  of  the  land  being 
subject  to  dower  or  jointure,  or  some  other  inde- 
pendent est^  or  interest  outstanding  in  a  third 
party,  who  is  under  no  legal  or  equitable  obliga- 
tion to  concur  in  the  sale,  but  which  does  not  dis- 
place the  owner's  title.    lb. 

A  surviving  partner  selling  partnership  lands 
in  discharge  of  his  duty  as  survivor,  to  wind  up 
the  partnership,  is  an  owner,  within  s.  76  ;  and 
by  virtue  of  that  section  isind  s.  77,  the  promoters 
of  an  undertaking  depositing  the  purchase-money 
in  the  bank  to  the  credit  of  the  vendor,  and  of 
the  representatives  of  his  deceased  partner,  would 
acquire  all  the  estate  and  interest  of  both.    Ih. 

A  person  in  possession,  but  shewing  a  bad 
title,  is  not  the  owner,  within  s.  76,  and  where 
the  lands  are  in  such  possession,  and  the  true 
owner  cannot  be  found,  the  promoters  must  have 
recourse  to  the  jury  clauses  of  the  act.    lb. 

The  plaintiffs  contracted  to  sell  land  to  the 
defendants,  but  failed  to  make  any  title  to  a 
small  strip  thereof.  Thereupon  the  defendants 
paid  the  purchase-money  of  the  whole  land  into 
court  under  s.  76  of  the  Lands  Clauses  Act,  and 
executed  a  deed-poll  under  s.  77,  purporting  to 
vest  the  whole  of  the  land  in  themselves  : — Held, 
that  the  plaintiffs  were  not "  owners  "  of  the  strip 
of  land  within  the  meaning  of  ss.  76  and  77,  and 
that  under  the  circumstances  the  defendants 
could  not  acquire  the  land  under  those  sections. 
WelU  V.  Chelititford  Local  Boards  16  Ch.  D. 
108  ;  49  L.  J.,  Ch.  827 ;  43  L.  T.  378  ;  29  W.  R 
381 ;  46  J.  P.  6. 

Where  the  occupant  of  land  taken  by  a  rail- 
way company,  under  the  Lands  Clauses  Act,  had 
a  possession  which  would  have  ripened  into  a 
title  by  adverse  possession  but  for  the  dealings 
with  the  company  : — Held,  that  she  was  entitled 
to  the  purchase-money  paid  into  the  account 
entitled, "  J.  A.,  widow,  or  other  the  owner  or 
owners."    Evant,  In  re,  42  L.  J.,  Ch.  36. 

Parties  to  Conveyanee.] — Where  a  railway 
company  has  given  notices  to  treat  to  a  legal 
tenant  for  life  under  a  settlement  and  to  the 
trustees  of  the  settlement  who  have  a  bare  power 
of  sale  with  his  consent,  and  the  purchase- 
money  for  the  life  estate  is  fixed  as  between  the 
company  and  the  tenant  for  life  by  award  under 
a  reference  to  arbitration  under  the  Lands 
Clauses  Act  in  the  usual  way,  the  trustees  taking 
no  part  in  the  reference,  the  company  cannot  re- 
quire the  sale  to  be  completed  as  a  sale  by  the 
trustees,  but  it  must  be  completed  as  a  sale  by  the 
tenant  for  life  under  the  act.  Pigott  v.  Great 
Western  Bailway  Company^  In  re,  18  Ch.  D. 
146  ;  60  L.  J.,  Ch.  679  ;  44  L.  T.  792 ;  29  W.  R. 
727. 

Persons  absolutely,  entitled — Sale  by  Trustees 
for.] — ^A  testator  devised  and  bequeathed  his 
residuary  estate  (which  comprised  freehold  lands, 
in  respect  of  which  a  notice  to  treat  vras  given  by 
a  railway  company  before  the  death  of  the  tes- 
tator) to  the  use  of  trustees  and  their  heirs  in 
trust  for  his  wife  for  life,  and  after  her  death  to 
pay  and  assure  the  same  unto  his  two  married 


daughters,  in  equal  shares,  for  their  separate  use 
as  tenants  in  common,  with  a  gift  over  in  faTonr 
of  their  respective  issue  in  events  which  did  not 
happen ;  "and  for  the  purpose  of  division*^  he 
empowered  his  trustees  to  sell  his  residaaiy 
estate  ;  and  he  declared  that  his  trustees  should 
be  entitled  to  be  paid  for  all  business  done  bj 
them  in  relation  to  his  estate.  The  testator's 
wife,  his  two  daughters  and  their  husbands^  all 
survived  him ;  and  after  the  death  of  the  widow 
the  trustees  sold  and  conveyed  the  lands  to  a 
railway  company  for  a  price  which  had  been 
determined  by  the  valuation  of  two  surveyors,  as 
provided  by  the  9th  section  of  the  Lands  Clauses 
Consolidation  Act,  1846 ;  the  trustees  having 
first,  for  the  purpose  of  making  such  valuation, 
appointed  one  of  themselves  as  the  surveyor  on 
their  behalf.  One  of  the  testator's  daughters  dis- 
puted the  validity  of  the  sale,  and  brought  an 
action  to  restrain  the  company  from  taking  or 
using  the  lands  : — Held,  first,  that  whether  the 
power  of  sale  under  the  will  was  still  in  existenoe 
or  not,  the  trustees  did  not  exercise  it,  but  pro- 
fessed to  convey  the  land  under  the  provisions 
of  the  Lands  Clauses  Act,  and  therefore  the 
validity  of  the  sale  must  be  determined  without 
reference  to  the  power.  Peters  v.  Lewes  and 
East  GHnstead  Railway  Company,  18  Ch.  D. 
429  ;  60  L.  J.,  Ch.  839  ;  46  L.  T.  234  ;  29  W.  R, 
876— C.  A.  Affirming  16  Ch.  D,  703  ;  60  L.  J., 
Ch.  172  ;  44  L.  T.  372  ;  29  W.  R.  422. 

Secondly,  that  the  trustees,  being  trustees  of 
the  land  for  femes  coverts  who  were  absolutely 
entitled  for  their  separate  use,  were  not  persons 
competent  to  contract  with  a  railway  company 
for  the  sale  of  the  land  under  the  7th  section  of 
the  Lands  Clauses  Act,  1846,  and  that  the  sale 
was  for  that  reason  invalids    lb. 

Charity.] — ^Where  a  railway  company  under 
its  compulsory  powers  had  taken  a  certam  house 
belonging  to  a  city  ward  : — Declared,  on  ad- 
journed summons,  that  neither  the  consent  of 
the  Charity  Commissioners  nor  of  the  Lords  of 
the  Treasury  was  necessary,  and  that  it  was  not 
necessary  for  the  sale  to  be  completed  under  the 
provisions  of  the  Lands  Clauses  Consolidation 
Acts,  1846,  1860,  and  1869.  Finnis  to  Forbes, 
Finnis,  Ex  parte,  24  Ch.  D.  587  ;  48  L.  T.  813  ; 
32  W.  R.  66. 

Where  a  railway  company  under  its  !Com- 
pulsory  powers  took  a  certain  house  belonging 
to  a  charity  school :— Held,  that  being  supported 
by  voluntary  contributions  the  school  came 
within  the  exemptions  of  s.  62  of  the  Charitable 
Trusts  Act,  1853,  and  s.  48  of  the  Act  of  1865  ; 
that  the  consent  of  the  Charity  Commissioners 
was  not  necessary,  and  that  it  was  not  necessary 
that  the  sale  should  be  completed  under  the 
provisions  of  the  Lands  Clauses  Consolidation 
Acts,  1845,  1860,  and  1869.  Finnis  to  Forbes, 
Tower  Ward  Schools  Trustees,  Ex  parte,  24  Ch. 
D.  691 J  48  L.  T.  814  ;  32  W.  R.  65. 

See  also  eases  infra,  sub  tit.  PUBCHASS- 
MONET  {Who  entitled  to), 

2.  NOTIOE  TO  TKSAT. 

a.  Chenerally. 

When  Veoessary.] — Where  parties  agree  to 
refer  the  amount  of  compensation  to  arbitration, 
it  is  necessary  to  go  through  the  form  of  giving 
notice  to  treat.  Collins  v.  South  Staffordshire 
Railway  Company,  7  Ex,  6;  21  L.  J.,  Ex.  247  ; 
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16  Jut.  843  ;  S.  P.,  Sottth  YorJahire,  Doncatter 
urid  Ooole  Railway  Company,  7  B.  &  L.  36  ;  19 
L.  J.,  Q.  B.  333  ;  14  Jur.  1093. 

A  railway  company  has  no  power  to  summon  a 
jury  to  assess  the  value  of  Jands,  as  to  which  they 
have  given  no  previous  notice  to  treat.  Doo  v. 
liOiidon  and  Croydon  Bailway  Company,  1 
Railw.  Cas.  257. 

Two  notices.] — ^A  railway  company,  em- 
powered to  take  lands,  is  not  restricted  to  one 
notice,  but  may,  after  a  notice  for  taJdng  certain 
lands,  give  a  further  notice  for  taking  other  lands 
within  the  prescribed  limits,  such  additional 
lands  being  necessary  for  the  works.  Stamps  v. 
JBimiiTighamy  Wolverhampton  and  Stour  Valley 
Railway  Company,  7  Hare,  261.  Affirmed  on 
appeal,  2  Ph.  673  ;  17  L.  J.,  Ch.  431. 

A  railway  company,  being  empowered  by  their 
act  to  take  a  <close  belonging  to  the  plaintiff, 
gave  him  notice  of  their  intention  to  take  a  part 
of  it ;  and,  more  than  a  year  afterwards,  the  com- 
pany gave  him  notice  of  their  intention  to  take 
the  remainder.  The  part  first  taken  was  intended 
for  making  the  railway,  and  the  remainder  for 
making  a  station,  both  of  which  their  act  em- 
powered them  to  make : — Held,  that  the  power 
of  the  company  with  respect  to  the  plaintiflTs 
<:lose  was  not  exhausted  by  the  first  notice. 
Slvhpgon  V.  Lancaster  and  Carlisle  Railtoay 
<Jampany,  15  Sim.  680;  11  Jur.  879. 

Under  what  Act.] — ^A  railway  company,  after 
the  compulsory  powers  of  their  original  act  ex- 
pired, and  l^e  railway  was  opened  for  traffic, 
obtained  another  act  enabling  them  to  widen  their 
line  and  enlaige  tl^eir  stations,  and  to  take  addi- 
tional pieces  of  land: — ^Held,  that,  under  these  cir- 
cumstances, the  company  could  not  proceed  to  take 
&  piece  of  land  subject  to  the  compulsory  powers 
of  both  acts  under  a  notice  to  treat  given  under 
their  original  act.  Richnuynd  v.  North  London 
Railway  Company,  5  L.  R.,  Eq.  352  ;  37  L.  J., 
Ch.  273 ;  18  L.  T.  8  ;  16  W.  R.  449.  Affirmed  on 
appeal,  3  L.  R.,  Ch.  679  ;  37  L.  J.,  Ch.  886, 

Before  Aet  obtained.] — A  corporation  served 
the  usual  notice  on  a  landowner  before  applying 
to  parliament  for  power  to  take  his  land.  The  act, 
when  obtained,  ^ve  the  corporation  power  to 
take  more  of  his  land  than  was  described  in  the 
notice  : — ^Hcld,  that  the  corporation  was  not  pre- 
vented from  taking  more  land  than  was  described 
in  the  notice.  Huddsrsfield  and  Jacomh  (^Cor- 
poration), In  r#,  10  L.  R.,  Ch.  92  ;  44  L.  J.,  Ch. 
96 ;  31  L.  T.  466  ;  23  W.  R.  100.  Affirming  17 
L.  R.,  Eq.  476  ;  30  L.  T.  78. 

Held,  also,  that  under  the  circumstances  the 
corporation  was  not  obliged  to  take  the  mines 
and  minerals  under  the  land  taken  by  them.    Ih, 

For  Land  nnder  PubUo  Street.] — ^A  railway 
company  authorised  to  construct  a  line  of  rail- 
way under  a  public  street  is  not  bound  to  give 
notice  to  treat  or  to  pay  compensation  to  the 
owner  of  the  land  adjoining  the  street  in  respect 
of  any  part  of  the  soil  of  such  public  street. 
Soueh  V.  East  Landon  Railway  Company,  16 
L.  R.,  Eq.  108  ;  42  L.  J.,  Ch.  477  ;  21  W.  R.  590. 

A  cul-de-sac  dedicated  to  the  public  is  for 
this  purpose  in  the  same  position  as  a  public 
street.    Ih, 

A  person  was  the  owner  of  a  piece  of  ground 
with  two  rows  of  houses  which  had  existed  more 


than  twenty  years,  with  a  passage  between  them 
ending  in  a  cul-de-sac,  the  whole  of  the  soil  of 
which  was  conveyed  to  him.  A  railway  com- 
pany, under  the  powers  of  its  act,  gave  notice  to 
treat  for  some  of  the  houses  on  each  side,  but  the 
soil  of  the  passage  between  the  houses  was  ex- 
pressly excluded  from  the  notice.  The  railway 
was  to  be  carried  in  a  tunnel  under  the  property. 
Evidence  tending  to  shew  dedication  being  given, 
an  injunction  to  restrain  the  company  from 
entering  on  the  cul-de-sac  without  giving  notice 
to  treat  was  dissolved.    IK 

Effect  of.]— W.,  by  will,  in  1859,  bequeathed 
leaseholds  to  his  sister  A.,  and  the  residue  of  his 
estate  to  his  sister  E.,  and  in  1865  was  served 
with  a  notice  on  the  part  of  a  railway  company 
to  treat  for  the  purchiase,  under  the  provisions  of 
its  acts,  of  the  leaseholds  for  the  purposes  of  the 
railway.  Surveyors  appointed  by  W.  and  the 
company,  but  not  in  writing,  settled  the  value  of 
the  leaseholds,  and  the  former  verbally  agreed  to 
accept  the  sum  named.  W.  died  in  February, 
1869,  the  matter  remaining  in  abeyance  till 
April,  1870,  ^hen  the  sale  was  completed  by  his 
executor : — Held,  that  the  notice  to  treat,  fol- 
lowed by  the  valuation  of  the  surveyors,  was, 
notwithstanding  the  Statute  of  Frauds,  a  valid 
contract ;  and  there  had  been  an  ademption  of 
the  bequest  to  A. ;  but  that  she  was  entitled  to 
the  rents  w^hich  had  accrued  between  the  death 
of  the  testator  and  the  completion  of  the  pur- 
chase by  the  company.  Watts  v.  Watts,  17 
L.  R.,  Eq.  217  ;  43  L.  J.,  Ch.  77  ;  29  L.  T.  671 ; 
22  W.  R.  105. 

Notice  to  treat  by  a  railway  company  having 
compulsory  powers  to  take  land  constitutes*  the 
company  the  equitable  owner  of  the  land. 
Bristol  and  North  Somerset  Railway  Company 
V.  Somerset  and  Dorset  Railway  (fom2)any,  22 
W.  R.  399. 

A  notice  to  treat  for  lands  constitutes  the  re- 
lative situation  of  vendor  and  purchaser,  as  be- 
tween a  company  and  the  owner  of  property. 
Doo  V.  London  and  Croydon  Railtoay  Company^ 

I  RaUw.  Cas.  257. 

Where  a  company  gives  notice  to  the  owner  of 
land  that  they  require  it  for  the  purposes  of  their 
act,  the  relative  situation  of  vendor  and  purchaser 
is  from  that  moment  constituted  between  them 
and  the  owner;  and  if,  being  unable  to  agree 
with  him  upon  the  terms  of  compensation,  the 
company  afterwards  refuses  or  delays  to  get  it 
assessed  by  a  jury,  a  coart  of  equity  will  enter- 
tain a  bill  for  specific  performance  at  the  suit  of 
the  owner.  Walker  v.  Eastern  Counties  Rail' 
way  Company,  6  Hare,  694  ;  12  Jur.. 787. 

When  a  railway  company  gave  a  notice  to 
treat  for  the  purchase  of  property,  and  after- 
wards obtained  an  injunction  ex  parte,  to  restrain 
the  owner  from  selling  by  auction,  a  motion  to 
dissolve  was  refused,  on  the  ground  that  ^ftcr 
such  a  notice  neither  party  could  get  rid  of  the 
obligation  to  buy  and  sell.  Metropolitan  Rail- 
way Company  v.  Woodhoitse,  34  L.  J.,  Ch.  297  ; 

II  Jur.,  N.  S.  296  ;  12  L.  T.  113  ;  13  W.  R.  616. 
Notice  to  take  lands  by  a  public  body  under 

their  compulsory  powers,  and  an  offer  by  the 
owner  to  take  a  certain  amount  as  compensation- 
money,  does  not  constitute  a  binding  contract 
between  tie  parties.  Arnold,  In  re,  9  Jur., 
N.  S.  883  ;  8  L.  T.  623  ;  11  W.  R.  793. 

A  landowner  served  by  a  company  with  a 
notice  to  treat  sent  in  partioolars  of  his  claim, 
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demanding  a  specified  sum,  and  shortly  after- 
wards served  tne  company  with  the  ordinary 
notice.  The  company  not  having  summoned  a 
jury  within  twenty-one  days,  the  landowner 
brought  an  action  for  the  sum  specified  against 
the  company,  upon  which  their  solicitor  wrote 
to  the  other  solicitor  saying,  "  The  company  will 
pay  the  amount  claimed  for  the  purchase  of  the 
landowner's  interest  in  the  land."  The  land- 
owner having  failed  in  the  action,  filed  a  bill  in 
equity  for  a  specific  performance  of  the  agree- 
ment : — Held,  that  the  letter,  together  with  the 
notice  and  claim,  amounted  to  a  binding  agree- 
ment. Inffe  V.  Birmingham  J  Wolverhampton 
and  Stour  Valley  Railioay  Company^  1  Sm.  k 
G.  347.  Affirmed  on  appeal,  3  De  G.,  M.  &  G. 
658. 


By  Coxnmissionen  acting  in  public  Capa- 


city.]— The  Commissioners  of  Woods  and  Forests 
gave  notices,  under  9  &  10  Vict.  c.  38,  s.  15,  that 
&ey  intended  to  take  land  specified  in  the 
schedule  to  that  act,  for  the  purpose  of  forming 
Battersea  Park.  One  of  the  landowners  obtained 
a  mandamus  to  the  commissioners  to  cause  a  jury 
to  be  summoned  to  assess  compensation  for  his 
land.  On  a  return  stating  the  proceedings  at 
length  (and  shewing  that  the  commissioners  in 
pursuance  of  the  act,  and  on  behalf  of  the 
crown,  gave  the  notices  in  order  to  ascertain 
whether  the  lands  could  be  purchased  for  the 
sum  limited  by  the  act,  which  by  the  claims 
sent  in  it  appeared  they  could  not)  ; — Held, 
that  the  commissioners  were  acting  in  a  public 
capacity,  and  that  the  notice  given  by  them  did 
not  constitute  a  quasi  contract  enforceable  by 
mandamus.  Reg,  v.  Woods  and  Forestt  (^Coni' 
mh9ioners)y  15  Q.  B.  761  ;  19  L.  J.,  Q.  B.  497 ; 
15  Jut.  35. 

Operation  npon  restrictive   Coyenants:] — A 

landowner  who  has  covenanted  that  neither  he 
nor  his  assigns  shall  build  upon  his  land,  is  dis- 
charged from  his  covenant  after  selling  the 
premises  to  a  railway  company  under  its  com- 
pulsory powers,  as  the  company  becomes  an  as- 
signee of  the  land,  not  by  the  voluntary  act  of 
the  former  owner,  but  by  compulsion  of  law. 
Baily  v.  De  Crespiqny,  4  L.  R.,  Q.  B.  180  ;  38 
L.  J.,  Q.  B.  98  ;  19  t.  T.  681 ;  17  W.  R.  494. 

Af  between  Landlord  and  Tenant.  ]<~0n  the 
15th  of  June,  1859,  a  lessor  granted  a  lease  to 
the  lessees  for  twenty-one  years,  determinable  at 
the  option  of  either  party  at  the  expiration  of 
the  first  seven  or  fourteen  years.  In  February, 
1866  (the  first  seven  years  of  the  term  having 
elapsed),  the  lessees  received  notice  from  a  rail- 
way company  to  treat  for  the  purchase  of  their 
interest  in  the  premises,  under  the  Lands 
Clauses  Act,  1845  (8  &  9  Vict.  c.  18)  ;  and  the 
compensation  payable  to  them  by  the  company 
was  assessed  by  an  arbitrator  on  the  16th  of 
April,  1867  ;  on  the  29th  of  July,  1870,  judg- 
ment was  signed  for  the  amount,  and  an  assign- 
ment was  executed  by  the  lessees,  and  the 
company  took  possession  of  the  premises  on  the 
21st  of  November,  1870.  On  the  19th  of  June, 
1868,  the  company  gave  the  lessor  notice  to  treat 
in  respect  of  his  interest,  and  he  sent  in  a  claim 
on  the  29th ;  but  nothing  further  was  done,  the 
proposed  line  being  abandoned.  In  1871,  the 
lessor  brought  an  action  against  the  lessees  for 

^eaches  of  their  general  covenant  to  repair. 


accruing  as  well  before  as  since  the  assignment 
by  the  latter  to  the  company.  Upon  a  case 
stated  by  an  arbitrator  for  the  opinion  of  the 
court  as  to  the  principle  upon  which  the 
damages  were  to  be  assessed  : — Held,  that  there 
was  nothing  to  prevent  the  lessor  from  recover- 
ing substantial  damages  in  respect  of  breaches 
committed  after  the  notice  to  treat,  but  before 
the  assignment  by  the  lessees  to  the  railway 
company ;  and  Uiat  the  proper  measure  of 
damages  was  the  amount  by  which  the  lessor's 
reversion  had  become  deteriorated  at  the  date 
when  the  company  took  possession  under  the 
assignment,  viz.  the  21st  November,  1870.  Mm* 
V.  East  London  Union  (^Onardians)^  8  L.  R., 
C.  P.  79 ;  42  L.  J.,  C.  P.  46  ;  27  L.  T.  557  ;  21 
W.  R.  142. 

The  land  of  a  lessee  was  required  by  a  com- 
pany under  a  lease,  which  provided  that  the 
lessor  might  resume  such  land  for  the  purpose  of 
building,  planting,  accommodation,  or  other- 
wise : — Held,  that  after  the  company  had  given 
notice  to  treat  for  the  land,  the  lessor  had  no 
power  to  resume  it  by  virtue  of  such  proviso, 
and  the  company  must  pay  compensation  to 
the  lessee.  Johnso'n  v.  JBdgware,  Highgate  and 
London  Railway  Company,  14  L.  T.  77  ;  14  W.  R. 
416. 

A  railway  company  arranged  by  private  con- 
tract the  price  of  the  interest  of  a  tenant  in 
lands  they  required,  there  being  a  covenant  in 
his  lease  not  to  assign  without  the  consent  of 
his  landlord : — Held,  that  the  covenant  was 
abrogated,  to  as  to  enable  the  tenant  to  assign 
to  the  railway  without  the  consent  of  the  lessor. 
Slipper  V.  Tottenham  and  Hampstead  Juncti^fu 
Railway  Company,  4  L.  R.,  Eq.  112;  36  L.  J.» 
Ch.  841  ;  16  L.  T.  446  ;  15  W.  R.  861. 

Where  Interest  changed  since  Service.] — An 

interest  in  property  created  by  an  agreement 
entered  into  by  the  owner  after  a  notice  to  treat 
has  been  served  on  him,  is  not  a  subject  for 
compensation.  Edwards,  Ex  parte,  12  L.  R.. 
Eq.  389  ;  40  L.  J.,  Ch.  697  ;  26  L.  T.  149  ;  19 
W.  R.  1047. 

Where,  therefore,  an  owner  of  property  after  a 
notice  to  treat  had  been  served  on  him  entered 
into  an  agreement  with  a  person  who  had  for 
several  years  occupied  part  of  the  property  as  a 
weekly  tenant  for  a  lease  of  the  same  to  him  for 
a  term  of  three  years : — Held,  that  the  tenant 
was  not  entitled  to  compensation  in  respect  of 
the  interest  created  by  such  agreement.    Jb, 

After  notice  to  treat  for  the  purchase  of  houses, 
the  owner  granted  leases  for  three  years  to  his 
weekly  tenants.  The  tenants  sent  in  claims, 
which  ultimately  failed,  but  the  promoters  in- 
curred considerable  costs  in  adjudicating  upon 
them.  On  a  petition  by  the  landowner  for  the 
payment  out  of  his  compensation,  whiph  had 
been  paid  into  court  under  the  Lands  Clauses 
Act,  s.  76  : — Held,  that  the  -court  could  not 
authorize  any  deduction  from  the  purchase-money 
to  reimburse  the  promoters  for  their  loss,  or  order 
the  petitioner  to  pay  costs ;  but  that  the  court 
had  jurisdiction  to  refuse  him  his  costs,  and  would 
do  so.  Topple,  Ex  parte,  26  L.  T.  407  ;  19  W.  R. 
1058. 

Time  runs  from.] — Notice  to  treat  for  and  take 
lands  was  served  on  the  owner  by  the  Corpora- 
tion of  London  under  the  City  Improvement  Act, 
which  act  incorporated  the  Lands  Ciausee  Act. 
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At  the  date  of  the  notice  the  owner  had,  but  at 
the  expiration  of  six  months  he  had  not,  a  greater 
interest  in  the  lands  than  an  interest  as  tenant 
for  a  year  or  from  year  to  year : — Held,  in  an 
action  for  a  mandamus  to  the  defendant  to 
issue  his  precept  for  assessment  of  compensa- 
tion, that  the  owner  was  entitled  to  judg- 
ment, because  regard  must  be  had  to  the 
date  of  notice  in  determining  the  interest. 
Tygon  V.  London  (^Mayor  o/),  7  L.  R.,  C.  P. 
18 ;  41  L.  J.,  0.  P.  6 ;  25  L.  T.  640 ;  20  W.  R. 
112. 

Lapse  of  Time— Effeet  of.  ] — A  railway  company 
in  1856  took  possession  of  a  meadow,  a  large  part 
of  which  belonged  to  one  owner,  and  a  small  part 
to  another  who  did  not  know  the  position  or  the 
exact  extent  of  his  land.  The  company,  in  1869, 
took  a  conveyance  of  the  large  part,  on  which 
conveyance  the  extent  of  the  small  part  was 
stated.  The  company  did  not  pay  for  the  small 
part,  and  the  owner,  in  1868,  brought  an  eject- 
ment against  the  company,  obtained  judgment, 
and  was  put  into  possession.  His  possession  was 
disturbed  by  the  company,  and  he  filed  a  bill  to 
restrain  them.  The  company  offered  to  pay  the 
value  of  the  land  as  in  1856,  and  interest  thereon, 
which  the  landowner  refused.  The  company  then 
l^rodued  a  notice  to  treat,  given  in  1856,  and  gave 
notice  of  their  intention  to  proceed  under  that 
notice.  The  landowner  filed  a  second  bill  to  re- 
strain them: — Held,  that,  under  the  circum- 
stances, the  company  was  not  entitled  to  proceed 
under  the  notice  to  treat.  Stretton  v.  Great 
Western  and  Brentford  Railway  Company^  5 
L.  R.,  Ch.  751 ;  40  L.  J.,  Ch.  50  ;  23  L.  T.  379  : 
18  W.  R.  1078. 

Held,  also,  that,  under  the  circumstances, 
there  had  been  no  mistake  or  inadvertence  so  as 
to  bring  the  case  under  the  Lands  Clauses  Act, 
s.  124.    Ih. 

A  railway  company,  incorporated  by  an  act  of 
parliament  which  passed  on  the  29th  July,  1869, 
limiting  the  time  for  the  exercise  of  the  compul- 
sory powers  to  three  years,  and  the  time  for  the 
completion  of  the  railway  to  five  years,  served  a 
notice  to  treat  for  lands  belonging  to  the  plain- 
tiff company  on  the  21st  of  April,  1866.  By  an 
act  of  parliament  of  the  26th  July,  1869  (against 
which  the  plaintiff  company  petitioned),  the 
railway  company  was  dissolved,  and  its  under- 
taking was  amalgamated  with  that  of  the  defen- 
dant company,  and  by  the  same  act  the  time  for 
completing  the  works  was  extended  for  three 
yeare  ;  but  the  period  ¥rithin  which  the  compul- 
sory powers  given  by  the  first  act  were  to  be 
exercised  was  not  extended.  On  the  18th  August, 
1871,  the  defendant  company  took  possession  of 
the  lands,  whereupon  the  landowners  filed  a  bill 
to  restrain  them  from  continuing  in  possession : 
— Held,  that  the  time  for  completion  of  the 
works  having  been  extended  by  the  act  of  1 869 
(of  which  the  plaintiff  company  had  notice)  to 
the  29th  July,  1872,  the  notice  to  treat  was  not 
invalidated  by  lapse  of  time.  Yatalyfera  Iron 
Company  v.  Keath  and  Brecon  Railway  Com.' 
pany,  17  L.  R..  Eq.  142  ;  43  L.  J.,  Ch.  476  ;  29 
L.  T.  662  ;  22  W.  R.  149. 

By  a  local  act  of  1863,  a  board  of  health  was 
authorized  to  construct  waterworks,  and  purr 
chase  and  establish  markets,  and  to  exercise 
compulsory  powers  for  the  purchase  of  land  for 
those  purposes.  These  compulsory  powers  expired 
on  the  i:Hb  of  July,  1870,  and  on  the  1st  of 
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August,  1870,  a  second  act  was  passed  to  extend 
the  time  for  the  compulsory  purchase  of  landt 
and  completion  of  the  waterworks,  and  to  autho- 
rize the  board  to  construct  gasworks,  and  for 
other  purposes  not  including  the  establishing  of 
markets.  On  motion  by  the  owner  of  property 
required  for  establishing  a  market  to  restrain  the 
board  from  compulsorily  taking  the  property 
under  a  notice  to  treat  served  on  him  in  Decem- 
ber, 1870,  on  the  ground  that  the  powers  of  the 
first  act  had  ceased  to  exist  and  could  not  be 
extended,  and  that  the  second  act  must  be  read 
as  creating  new  powers  for  the  purposes  of  the 
second  act  only  : — Held,  that  the  powers  were 
extended  as  well  as  the  time  for  their  exercise, 
and  that  the  notice  to  treat  was  effectual.  Bent- 
ley  v.  Rotherham  Local  Board,  4  Ch.  D.  588  ;  46 
L.  J.,  Ch.  284. 

A  railway  company  served  a  landowner  with 
notice  to  treat  for  part  of  his  property  before  the 
period  of  three  years  limited  for  the  exercise  of 
its  compulsory  powers  had  expired.  The  land- 
lord served  a  counter-notice  requiring  the  com- 
pany to  take  the  whole  property,  and  nothing 
further  was  done  towards  ascertaining  the  com- 
pensation. Thirteen  days  before  the  expiration 
of  the  period  of  five  years  allowed  for  the 
completion  of  the  works  the  company  entered 
upon,  the  land  under  s.  85  of  the  Lands  Clauses 
Consolidation  Act,  having  previously  made  a  de- 
posit and  given  a  bond  as  required  by  that  section. 
After  the  five  years  had  expired  without  the  rail- 
way having  been  made  on  the  land,  the  land- 
owner brought  his  action  for  an  injunction  to 
restrain  the  company  from  executing  works  on 
the  land  and  from  continuing  in  possession  of  it : 
— Held  (reversing  the  Court  of  Appeal),  that  the 
entry  of  the  company  was  lawful,  and  that  they 
were  entitled  to  retain  possession,  and  that  the 
compensation  must  be  assessed  under  s.  68  of  the 
Lands  Clauses  Act.  Loo%evwre  v.  Tiverton  and 
Xorth  Devon  Railway  Company,  W.  N.,  1884, 
p.  79— H.  L.  Reversing  22  Ch.  D.  25  ;  52  L.  J., 
Ch.  260  ;  48  L.  T.  162  ;  31  W.  R.  130— C.  A. 

By  an  act  of  parliament  it  was  enacted,  that  a 
railway  company  should,  within  twelve  months, 
give  notice  to  an  infant  of  the  lands  belonging 
to  him  which  they  might  require  to  take  ;  and  it 
was  declared,  that  by  the  Earl  of  Harrington 
should  be  meant,  during  his  minority,  his  testa- 
mentary guardian.  0  ther  proceedings  were  pend- 
ing in  which  the  infant  was  represented  by  a  next 
friend,  and  the  notice  was,  within  the  limited 
time,  served  upon  that  next  friend  ;  but  it  was 
not  until  after  the  expiration  of  twelve  months 
that  any  notice  was  served  upon  the  guardian  : 
— Held,  that  no  notice  had  been  given  under  the 
act,  and  that  the  company  must  be  restrained 
from  taking  the  land.  Uarrington  (^Earl)  v. 
Metropolitan  Railway  Comjmny,  13  L,  T.  583, 
658— L.  J. 

By  a  clause  in  the  special  act  of  a  railway 
company  it  was  enacted  that  before  the  company 
entered  upon  or  took  any  tenement  under  the 
powers  of  the  act,  they  should  give  six  months' 
previous  notice  of  their  intention  to  take  to  the 
occupier  of  such  tenement : — Held,  that  a  six 
months'  notice  of  the  company's  intention  to 
take  certain  premises  given  to  the  occupier  in 
pursuance  of  that  clause,  was  a  good  notice 
binding  on  the  company.  Morgan  v.  Metro^ 
poliian  Railway  Company,  37  L.  J.,  C.  P.  266 ; 
18  L.  T.  568.  Affirmed,  4  L,  R.,  C.  P.  97 ;  38 
L.  J.,  C.  P.  87— Ex.  Ch, 
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Before  Capital  Subseribed.] — It  is  no  answer 
to  an  action  against  a  railway  company  for  not 
issuing  their  warrant  for  the  assessment  of  com- 
pensation for  land  which  they  have  given  notice 
of  their  intention  to  purchase,  that  the  under- 
taking was  intended  to  be  carried  into  effect  by 
means  of  a  certain  capital,  and  that  the  whole 
amount  has  not  been  subscribed,  as  required  by 
8. 16, — the  notice  to  treat  not  necessarily  being 
an  exercise  of  the  powers  of  the  act  "  in  relation 
to  the  compulsory  taking  of  land."  Otiest  v. 
Poole  and  Bcntrnemouth  Railway  Company^  5 
L.  R.,  C.  P.  553  ;  39  L.  J.,  0.  P.  329  ;  22  L.  T. 
689  ;  18  W.  R.  836. 

Hot  an  Attachable  Debt.] — When  notice  of 
claim  under  the  Lands  Clauses  Act,  1845,  has 
been  given,  but  the  compensation  has  not  been 
assessed,  the  compensation  money  is  not  a  debt 
owing  or  accruing  to  the  claimant  within  Ord. 
XLV.  r.  2,  which  can  be  attached  in  the  hands 
of  the  promoters  of  the  undertaking  to  answer 
a  judgment  debt  due  from  the  claimant. 
Richardton  v.  ElmU,  2  C.  P.  D.  9 ;  36  L.  T. 
68. 


b.  Abandoninff  Kotice. 

On  Senrioe  of  Counter-notice.] — ^A  notice  by 
a  railway  company  to  treat  for  a  part  of  a 
manoEactory  was  met  by  a  counter-notice  by  the 
owners,  requiring  them  to  take  the  whole.  The 
company  then  gave  the  owners  notice  of  their 
intention  to  apply  to  the  Board  of  Trade  for  the 
appointment  of  a  surveyor  to  determine  the  value 
of  the  premises  comprised  in  the  notice  to  treat, 
and  of  the  further  lands  and  hereditaments  which 
the  owners  could  lawfully  require  and  had  re- 
quired the  company  to  purchase  and  take.  The 
owners  then  filed  a  bill,  praying  for  a  declaration 
that  the  company  could  not  take  a  part  of  the 
manufactory  without  taking  the  whole  ;  where- 
upon the  company  gave  notice  of  its  intention  to 
withdraw  from  the  notice  to  treat,  offering  to 

Eay  the  plaintiffs'  costs  of  suit  up  to  that  date  ; 
ut  they  declined  the  offer,  and  insisted  on  an 
answer,  which  was  filed.  The  bill  was  then 
amended^  and,  as  amended,  prayed  for  a  declara- 
tion that  the  company  was  bound  to  take  the 
whole  manufactory : — Held,  that  notice  of  its 
intention  to  apply  for  the  appointment  of  a  sur- 
veyor did  not  amount  to  a  binding  contract  by 
them  to  take  the  property  ;  hence  that  they  were 
at  liberty  to  withdraw  their  notice  to  treat ;  and 
specific  performance  as  prayed  l^  the  amended 
bill  was  refused,  Orierson  v.  Clieshire  Lines 
Committee,  19  L.  R.,  Eq.  83  ;  44  L.  J.,  Ch.  35  ; 
31  L.  T.  428  ;  23  W.  R.  68. 

A  railway  company  having  given  notice  to  take 
a  part  of  a  property,  and  being  required  to  take 
the  whole,  may  abandon  their  notice,  and  refuse 
to  take  any  part.  King  v.  Wycomibe  Railway 
Company,  28  Beav.  104 ;  29  L.  J.,  Ch.  462  ;  6 
Jur.,  N.  S.  239. 

Af  to  Part.] — ^A  railway  company  having  given 
the  plaintiff  notice  that  they  should  require 
twenty  perches  of  his  land,  subsequently  gave  a 
notice  that  they  should  only  require  one  perch, 
and  also  gave  a  notice  withdrawing  the  former 
notice  : — Held,  that  the  first  notice  was  binding; 
and  that,  without  the  consent  of  the  plaintiff 
another  valid  notice  could  not  have  been  given. 


Tawney  v.  Lynn  and  Ely  Railway  Company,  4 
Railw.  Cas.  615  ;  16  L.  J.,  Ch.  282. 

Delay.] — Notices  by  railway  companies  to  take 
land  cannot  be  treated  higher  than  contracts, 
and  after  great  delay  in  proceeding  on  such 
notices,  they  will  be  considered  as  abandoned. 
Hedges  v.  Metropolitan  Railway  Company,  28 
Beav.  109  ;  3  L.  T.  643. 

Who  may  Abandon.] — The  power  to  rescind  a 
notice  to  treat  for  the  sale  of  lands  is  not  pos- 
sessed by  all  trustees  for  public  purposes,  but  is 
confined  to  commissioners  acting  on  behalf  of 
the  executive  government.  Steel  v.  Liverpool 
iMayor'),  14  W.  R.  311. 

Expenses  eansed  by.] — On  the  22nd  October, 
a  tenant  from  year  to  year,  whose  holding  began 
on  the  1st  May,  received  notice  from  the  pro- 
moters of  an  undertaking,  requiring  him  to  give 
up  possession  at  the  expiration  of  six  months. 
Before  the  expiration  of  six  months  he  was  in- 
formed by  the  promoters  of  the  company  that 
they  did  not  intend  to  take  possession  at  the  end 
of  the  six  months  : — Held,  that  he  was  entitled 
to  compensation  for  any  expenses  which  he  had 
been  put  to  by  the  notice.  Reg.  v.  Rochdale 
Improvement  Act  (^Commissioners'),  2  Jur.,  N.  S. 
861. 

0.  Form  and  Praotioe. 

Form  of.] — ^A  notice  to  treat  for  part  of  a  rope- 
walk  in  the  line  of  railway,  accompanied  by  a 
diagram,  or  a  plan  of  the  entire  rope-walk,  in- 
dicating by  coloured  lines  the  manner  in  which 
the  railway  would  intersect  it,  and  the  portion 
required  to  be  treated  for,  but  having  no  scale  of 
admeasurement  appended  to  the  diagram  or  plan, 
is  sufficient.  SimsY.  Commercial  Railway  Com- 
pany, 1  Railw.  Cas.  431. 

A  notice  should  state  the  quantity  as  well  as 
the  quality  of  the  estate  or  interest  of  the  claim- 
ant. Healey  v.  Thames  Valley  Railway  Com- 
pany, 5  B.  &  S.  769  ;  34  L.  J.,  Q.  B.  52  ;  10  Jur., 
N.  S.  1182. 

A  notice  to  treat  given  by  a  railway  company 
for  the  purchase  of  the  right  or  easement  of 
making  and  for  ever  maintaining  the  railway  by 
a  bridge  over  a  landowner's  property,  is  a  valid 
notice.  Pinchin  v.  London  and  Blackw^ill 
Railway  Company,  1  Eay  &  J.  34  ;  2  Eq.  K 
1172 ;  1  Jur.,  N.  S.  241  ;  S.  C.  on  appeal,  24 
L.  J.,  Ch.  417  ;  1  Jur.,  K.  S.  241. 

Counter-notice.] — ^An  occupier  of  a  bakehouse 
and  shop,  having  sustained  loss  in  his  trade  by 
reason  of  the  works  of  a  railway  company,  served 
the  company  with  a  notice,  sUiting  that  he  was 
the  occupier  of  the  bakehouse  and  shop,  and  that 
he  used  the  premises  for  carrying  on  his  business 
of  a  baker,  and  that  in  consequence  of  the  works 
of  the  company,  the  bakehouse  and  shop  had 
been  injuriously  affected,  and  loss  and  damage 
had  arisen  to  him,  in  his  business,  by  preventing 
the  access  of  customers  to  the  shop.  The  notice 
did  not  state  what  interest  he  had  in  the  bake- 
house and  shop  : — Held,  that,* as  he  claimed  only 
as  an  occupier  for  loss  of  trade,  it  was  not  neces- 
sary for  the  notice  to  state  what  interest  he  had 
in  the  shop,  and  that  the  notice  was  sufficient. 
Cameron  v.  Charing  Cross  Railway  Company, 
16  C.  B.,  N.  S.  430 ;  33  L.  J.,  C.  P.  313 ;  10  Jur., 
N,  S.  636  ;  10  L.  T.  381 ;  12  W.  R.  803. 
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It  is  quite  sufficient,  if,  when  the  company 
have  proposed  to  take  a  piece  of  land,  the  land- 
owner has  given  them  notice  that  he  is  able  and 
willing  to  sell,  and  desires  them  to  take  the  whole 
jt  a  certain  defined  property ;  whether  or  no  he 
describes  it  inaccarately  as  a  "  mannf actory," 
when  he  ought  to  have  described  it  as  a  "  house," 
or  as  a  "  building,"  when  he  ought  to  have  de- 
scribed it  as  a  '*  house,"  is  immaterial.  Richards 
V.  Swansea  Improvements  and  Tramways  Com' 
pany,  In  re,  9  Oh.  D.  425 ;  38  L.  T.  833 ;  26 
W.  E.  764. 

Purposes.] — The  W.  railway  company  which 
was  empowered  to  make  a  railway,  with  all 
proper  stations,  works  and  conveniences  con- 
nected therewith,  to  terminate  by  a  junction 
with  the  L.  railway,  at  a  point  marked  on  the 
parliamentary  plan,  gave  the  plaintiff  notice  that 
the  line  of  the  railway  would  pass  through  a 
piece  of  his  land  which  lay  beyond  the  point  of 
junction,  but  within  the  line  of  deviation  marked 
on  Uie  plan,  and  that  such  land  was  required  for 
the  purposes  of  the  railway,  and  took  the  neces- 
sary steps  under  the  Lands  Clauses  Act  te  acquire 
a  right  of  entry  thereon.  Being  about  to  erect 
a  station  on  the  piece  of  land,  the  W.  company 
agreed  with  the  L.  company  that  the  station  so 
to  be  erected  should  be  used  by  both  companies, 
and  the  terms  of  this  agreement  were  afterwards 
embodied  in  and  confirmed  by  an  act  of  parlia- 
ment. The  station  was  accordingly  built  at  the 
joint  expense  of  the  two  companies,  the  W.  com- 
pany prolonging  their  line,  with  a  double  set  of 
rails,  from  the  point  of  junction  into  the  station, 
one  line  of  rails  being  for  the  joint  use  of  both 
companies,  and  the  other  for  the  exclusive  use  of 
the  W.  company  : — Held,  that  the  notice  given 
by  the  W.  company  to  the  plaintiff  was  a  suffi- 
cient notice,  although  it  did  not  in  terms  state 
that  the  land  was  required  for  the  purpose  of  a 
station ;  that  the  prolonging  their  line  beyond 
the  point  of  junction  into  the  station  was  no 
excess  of  their  powers,  and  that  the  arrangement 
with  the  L.  company  (who  were  not  in  a  position 
to  take  the  land  themselves)  for  the  joint  use  of 
the  station  did  not  vitiate  the  title  which  the  W. 
company  had  already  acquired  to  the  land.  Wood 
V.  Epsom  and  Leatherhead  Railway  Company, 
8  C.  B.,  N.  S.  731  ;  30  L.  J.,  C.  P.  83. 

Yazianee  between  Votioe  and  Precept.] — A 
variance  in  the  description  of  the  lands  in  a 
notice  to  treat,  and  in  the  precept  to  the  sheriff, 
is  an  irregularity  only,  and  is  waived  by  appear- 
ing before  the  jury  summoned  to  assess  compen- 
sation and  by  proceeding  on  the  trial  after  the 
objection  taken  and  overruled.  Bailey,  Ex 
parte,  1  B.  0.  C.  66. 

When  a  company  has  given  notice  to  an  owner 
of  land  to  treat  for  the  purchase  of  part  of  it, 
but  the  owner  and  the  company  cannot  agree 
upon  the  terms,  and  the  company,  therefore, 
issaes  a  precept  to  the  sheriff  to  summon  a  jury 
to  assess  the  value  ;  the  part  of  the  land  which 
is  described  in  the  precept  as  being  that  of  which 
the  jury  is  to  assess  the  value,  must  be  neither 
less  nor  more  than  that  for  the  purchase  of 
which  the  owner  has  already  been  required  by 
the  notice  to  treat.  Stone  v.  Commercial  Rail- 
way  Company,  4  Mylne  &  C.  122 ;  1  Bailw.  Gas. 
876. 

B^TTlee.] — A  company  empowered  to  take 


lands  compulsorily,  wishing  that  notice  should 
be  served  at  its  office  or  upon  its  officers,  and 
not  upon  its  solicitors,  must  state  such  wish 
clearly  and  at  once.  It  must  not  lie  by  till  an 
award  is  made,  and  then  seek  to  set  aside  the 
award  as  irregular.  Reg,  v.  Metropolitan  RaiU 
way  Company,  £noek.  Ex  parte,  17  L,  T.  291. 

Stamping.] — In  a  suit  for  specific  performaqpe 
of  a  contract  founded  upon  a  notice  to  treat, 
the  notice  does  not  require  to  be  stamped  as  an 
agreement.  Rawlingsy.  Metropolitan  Railway 
Company,  37  L.  J.,  Ch.  824  ;  18  L.  T.  871. 


3.  What  Lands. 

a.  Quajxtity  arenerally. 

Bisoretion  as  to.]  —  When  the  legislature 
authorizes  railway  directors  to  take,  for  the  pur- 
poses of  their  undertaking,  any  lands  specially 
described  in  their  acts,  it  constitutes  them  the 
judges  whether  they  will  or  not  take  these  lands, 
provided  that  they  act  with  the  bon&  fide  object 
of  using  the  lands  for  the  purposes  authorized 
by  the  act,  and  not  for  any  sinister  or  collateral 
purpose.  Having  provided  for  affording  com- 
pensation to  the  owners  of  the  lands,  the  legis- 
lature leaves  it  to  the  company  to  determine 
what  lands  are  necessary  to  be  taken.  Stochton 
and  Darlington  Railway  Company  v.  Broum, 
9  H.  L.  Gas.  246;  6  Jur.,  N.  S.  1168;  8  W.  R. 
708. 

FnroluiBe  of  Land  by  Agreement.] — A  land- 
owner agreed  with  a  railway  company  to  sell 
them  ten  acres  of  land  and  one  acre  for  a  station, 
at  a  certain  price,  and  that  if  the  company 
should  require  more  land  for  the  station,  or  for 
any  purpose,  they  should  pay  for  the  same  at 
the  rate  of  lOOZ.  per  acre,  and  the  agreement 
was  to  be  supplemental  to  the  Lands  Glauses 
Act.  The  ten  acres  were  paid  for  and  conveyed. 
Before  the  compulsory  powers  of  the  company 
had  expired  they  gave  (apparently  by  mistake) 
notice  to  treat  for  three  acres  more,  and  before 
the  time  for  completion  expired  they  took  pos- 
session of  these  three  acres,  alleging  that  they 
required  the  land.  They  also  took  possession  of 
some  small  pieces  of  land  which  were  covered 
by  earth  slipped  from  the  railway  : — Held,  that, 
under  the  agreement,  the  company  had  power, 
until  the  expiration  of  the  time  limited  for  the 
completion  of  the  railway,  to  take  such  land  as 
they  required  for  the  purpose  of  a  station  or  for 
slips  of  earth  at  lOOZ.  an  acre.  Kemp  v.  South- 
Eastern  Railway  Company,  7L.  R.,  Ch.  364; 
41  L.  J.,  Gh.  404  ;  26  L,  T.  110  ;  20  W.  R.  306. 
Reversing  25  L.  T.  622. 

Evidence.] — The  court  will  accept  as  conclu- 
sive the  evidence  of  the  engineer  in  the  service 
of  the  company  as  to  the  quantity  of  land  re- 
quired for  the  purposes  of  the  railway,  if  the 
statement  has  a  reasonable  appearance  of  ac- 
curacy.   Eemp  V,  S&utJi- Eastern  Railway,  supra. 

The  opinion  of  the  company's  engineer,  if  honti 
fide,  is  the  only  evidence  required  by  the  court 
as  to  the  necessity  or  propriety  of  any  purchase, 
and  the  onus  of  proving  want  of  bona  fides  rests 
upon  the  party  opposing  the  purchase.  Erring- 
ton  V.  Metropolitan  District  Railtvay  Company, 
19  Gh.  D.  559  ;  61  L.  J.,  Ch.  305  ;  46  L.  T.  443  ; 
30  W.  R.  663. 

3  I  2 
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A  railway  company  will  be  restrained  from 
compulsorily  taking  land  which  does  not  appear 
to  be  wanted  for  making  their  line,  nnless  the 
company  produces  more  proof  that  it  is  really 
wanted  than  the  mere  affidavit  of  their  engineer. 
Flower  y.  London^  JBrighton  and  South  Coast 
Railway  Company ^  2  Drew.  &  Sm.  330 ;  34  L.  J., 
Ch.  540 ;  11  Jnr.,  N.  S.  406  ;  12  L.  T.  10  ;  13 
W.  R.  518. 

For  FurpofOfl  of  Excavation,  Ac] — A  railway 
act  empowered  the  company  to  make  and  main- 
tain the  works  mentioned  in  it,  and  to  enter 
upon,  take  and  use  such  of  the  lands  specified  in 
the  plans  as  should  be  necessary  for  such  pur- 
poses : — Held,  that  the  provision  did  not  autho- 
rize the  company  to  take  compulsorily  and  per- 
manently land  required  only  for  the  purpose  of 
excavating  materials  therefrom,  although  within 
the  limits  of  deviation  ;  and  they  were  restrained 
from  taking  steps  to  have  the  value  of  such  land 
assessed.  Ueergfield  v.  Mid-Sussex  Railway 
Company,  3  De  G.  &  J.  286  ;  5  Jur.,  N.  S.  776. 

An  estuary  company  was  empowered  to  make 
and  maintain  certain  cuts  and  works,  and  to 
enter  upon,  take  and  use  such  of  the  lands 
delineated  in  the  deposited  plans  as  might  be 
necessary  for  that  purpose :— Held,  that  the 
company  was  not  entitled  to  take  compulsorily 
land  which  was  required  not  for  the  site  of  the 
cuts  or  works,  but  to  supply  materials  for  the 
execution  of  works  on  other  land.  Bentinck  v. 
Norfolk  Estuary  Company,  8  De  G.,  M.  &  G. 
714  ;  26  L.  J.,  Ch.  404  ;  3  Jur.,  N.  S.  345. 

Doubt  as  to  Extent  of  Compuliory  Powers.] — 
It  is  incumbent  on  a  company  claiming  a  statu- 
tory compulsory  power  of  taking  land,  to  prove 
clearly  and  distinctly  from  the  act  of  parliament 
the  existence  of  the  power ;  and  if  there  is  any 
doubt  with  regard  to  its  extent,  the  landowner 
should  have  the  benefit  of  that  doubt.  Simpson 
V.  South  Staffordshire  Waterworks  Company, 
4  De  G.,  J.  &  S.  679  ;  34  L.  J.,  Ch.  380  ;  11  Jur., 
N.  S.  453  ;  12  L.  T.  360  ;  13  W.  R.  729,  908. 

The  court  will  not  construe  the  compulsory 
powers  of  a  railway  company  so  as  to  extend 
them  beyond  the  express  words  or  absolutely 
necessary  implication  of  the  act,  it  being  the 
duty  of  the  company  to  take  care  that  the  public 
understand,  before  the  act  is  passed,  the  extent  of 
the  compulsory  powers  that  they  require.  Lamb 
V.  North  London  Railway  Company,  4  L,  R., 
Ch.  522  ;  21  L.  T.  98  ;  17  W.  R.  746. 

GoiiBtniotion  of  Act]— The  effect  of  the 

incorporation  of  a  general  act  of  parliament  into 
the  special  act  of  any  such  company  is,  that  the 
general  act  must  be  looked  at  with  reference  to 
the  powers  conferred  upon  companies  of  dealing 
with  the  land  when  required  ;  but  it  is  to  the 
special  act  that  regard  must  be  had  for  the  pur- 
pose of  ascertaining  the  contract  between  the 
landowner  and  the  company,  and  the  power 
which  the  company  has  of  taking  the  land. 
Simpson  v.  South  Staffordshire  Waterworks 
Ctmpany,  supra. 

Land!  Delineated  on  deposited  Plana.] — A 
waterworks  company  incorporated  by  a  special  act, 
with  which  were  incorporated  the  Lands  Clauses 
Act,  1845,  and  the  Waterworks  Clauses  Act, 
1847,  deposited  plans  and  sections,  and  p^ave 
notices  to  a  landowner  indicating  an  intention 


on  the  part  of  the  company  merely  to  lay 
through  his  property  a  tuunelled  aqueduct  at  a 
depth  of  forty-five  feet  below  the  surEace.  The 
company  afterwards  claiming  to  hold  the  land 
permanently  for  other  purposes  than  the  pur- 
poses so  indicated  j — Held,  that  they  were  not 
entitled  to  do  so,  and  that,  save  for  the  purposes 
of  construction,  they  were  not  entitled  to  take 
and  hold  permanently  any  other  portion  of  the 
land  than  so  much  as  was  necessaiy  for  the  con- 
struction of,  and  would  be  contained  within  such 
tunnel  in  conformity  with  the  plan  deposited  as 
they  should  deem  necessary  for  the  purpoaes 
of  their  works  authorized  by  act  of  parliament, 

A  railway  act  empowered  the  company  to  take 
lands  delineated  on  the  deposited  plana  and 
described  in  the  book  of  reference  : — Held,  that 
where  the  boundary  of  a  plot  was  left  oncloeed 
outside  the  limits  of  deviation,  the  company 
might  at  any  rate  take  up  to  the  limits  of  devia- 
tion. Bowling  v.  Pontypool,  Caerleon  and  Neto- 
port  Railway  Company,  18  L.  B.,  £q.  714 ;  43 
L.  J.,  Ch.  761. 

The  deposited  plans  and  book  of  reference 
shewed  a  small  plot,  No.  38,  nearly  surrounded 
by  a  large  plot,  No.  37.  The  schedule  to  the 
notice  to  treat  mentioned  37  but  not  38,  and  the 
accompanying  plan  omitted  both  the  number 
and  the  boundary  of  38.  The  painted  area  on 
the  notice  plan  in  fact  covered  the  site  of  Na  38, 
and  this  fact  was  known  to  the  plaintiff  long 
before  he  pointed  out  the  objection  : — Held,  that 
the  notice  was  sufficient  under  the  circumstances 
to  entitle  the  company  to  take  38.    Ih, 

Held,  also,  that  the  word  *^  delineated  '*  conid 
not  be  limited  to  mean  surrounded  on  every  side  by 
lines,  but  that  it  meant  sketched,  or  represented, 
or  so  shewn  that  landowners  would  have  notice 
that  the  land  might  be  taken.    Ih. 

Evidence  (not  before  the  committee  of  parlia- 
ment) was  admitted  to  prove  boundaries  hsyond 
those  shewn  on  the  deposited  plans,  and  was 
used  in  determining  the  extent  of  the  "lands 
delineated."    Ih, 

Evidence  of  engineers  as  experts  on  the  con- 
struction of  the  plans  and  of  the  act  will  not  be 
admitted.    Ih. 

The  company,  in  order  to  avoid  the  necessity 
of  completely  blocking  up  the  plaintiff's  entrance, 
took  land  of  his  to  divert  a  road  so  as  to  diminish 
the  obstruction : — Held,  that  such  land  was 
necessary  for  the  purposes  of  the  act,  though  the 
plaintiff  did  not  desire  the  diversion  of  the  road, 
and  objected  to  his  land  being  taken  for  the 
purpose.    Ih, 

It  is  not  necessary,  in  order  to  entitle  a  rail- 
way company  to  take  lands  for  the  purposes  of 
their  works,  that  the  parlicular  works  should 
appear  on  the  deposited  plans.  Weld  v.  South- 
western Railway  Comj^any,  32  Beav.  340;  33 
L.  J.,  Ch.  142. 

It  is  sufficient  that  the  lands  should  be  within 
the  limits  of  deviation  delineated  on  the  plan. 
lb. 

A  corporation,  previously  to  an  application  to 
pai'liament  for  an  act,  served  the  usual  parlia- 
mentary notice  of  its  intention  to  apply  for 
power  to  take  certain  land.  In  the  margin  of 
the  schedule  the  property  proposed  to  be  taken 
was  referred  to  as  "  property  in  the  line  of  the 
proposed  work  as  at  present  laid  out  (including 
property  any  part  of  which  is  within  eleven 
yards  or  thereabouts  of  the  centre  line  of  snch 


1705 


LANDS    CLAUSES    ACT—Purchase  of  Lands. 


1706 


proposed  work  as  delineated  upon  the  plan)  : " — 
Held,  that  the  corporation  was  not  by  this  state- 
ment restricted  from  taking  a  greater  total 
breadth  than  twenty-two  yards,  provided  that 
what  it  took  was  within  the  limits  of  deviation 
prescribed  by  its  act.  The  corporation  did  not, 
by  entering  on  the  land,  and  proceeding  to  dig  a 
trench,  bind  itself  to  take  tiie  minerals  under 
the  land.  Hu4der»field  Corportition  and  Jacomb. 
In  re,  17  L.  R.,  Eq.  476  ;  30  L.  T.  78.  Affirmed, 
10  L.  R.,  Ch.  92  ;  44  L.  J.,  Ch.  96  ;  31  L.  T.  466  ; 
23  W.  R.  100. 

Held,  also,  that,  if  necessary,  the  words  "  or 
thereabouts*'  might  be  considered  to  extend  the 
limit  to  an  entire  breadth  of  one-third  more 
than  the  specified  quantity  of  twice  eleven  yards. 

n. 

Held,  also,  that  after  a  reference  to  arbitration 
the  landlord  was  bound  to  sell  all  that  was  com- 
prised in  the  notice  to  treat,  whether  it  was  or 
was  not  within  the  compulsory  powers  of  the 
corporation.    7ft. 

Where  Corporation  is  Local  Board.] — ^A  cor- 
poration, being  the  local  board  of  health  for  the 
town,  was  empowered  by  an  order  of  the  secre- 
tary of  state,  confirmed  by  act  of  parliament,  to 
take  certain  lands  and  houses  specified  in  the 
schedule,  for  the  purpose  of  widening  and  im- 
proving a  street ;  and  served  the  usual  notices  to 
treat  under  the  Lands  Clauses  Act,  1845,  upon 
the  owner.  The  owner  filed  a  bill  to  restrain 
the  corporation  from  taking  more  of  the  pro- 
perty comprised  in  the  schedule  than  was  actu- 
ally required  for  the  purpose  of  widening  the 
street :— Held,  that  as  the  corporation  required 
this  property  for  the  improvement  of  the  town, 
from  which  no  profit  or  compensation  was  ob- 
tained, it  was  not  confined,  like  a  railway  com- 
pany, to  the  narrow  limits  of  the  property 
actually  required  for  the  purpose  specified,  but 
was  at  liberty  to  purchase  all  the  property  in- 
cluded in  the  schedule.  Quinton  v.  Bristol 
(^Corporation),  17  L.  R.,  Eq.  624 ;  43  L.  J.,  Ch. 
783  ;  30  L.  T.  112  ;  22  W.  R.  434. 

Authorised  to  take  More  than  Beqnired.]— 
A  public  body  intrusted  by  the  legislature  to 
construct  a  public  work  for  the  public  advan- 
tage, and  with  no  profit  to  themselves,  was 
authorized  to  take  compulsorily  more  land  than 
was  required  for  the  purpose  of  effecting  the 
improvements  specified  in  their  act,  with  certain 
powers  of  disposing  of  superfluous  lands  : — Held, 
that  they  were  entitled  to  take  the  whole  of  the 
]{Hids  scheduled  in  their  act,  even  though  with 
the  avowed  object  of  reselling  a  portion  of  such 
lands  to  a  railway  company  ;  one  of  the  purposes 
of  their  act  being  to  obtain  money  for  the  im- 
provements. Galloway  v.  London  (Mayor"), 
1  L.  R.,  H.  L.  34  ;  35  L.  J.,  Ch.  477  ;  12  Jur., 
N.  S.  747  ;  14  L.  T.  865. 

Held,  also,  that  they  were  not  incapacitated 
from  taking  the  whole  of  the  lands  comprised  in 
the  schedSe,  although,  before  they  obtained 
their  power  to  take  land,  they  had  contracted 
conditionally  upon  their  obtaining  such  power  to 
sell  the  lands  for  a  certain  sum.    lb, 

"Street."] — The  woixi  "street"  means  a 
thoroughfare  with  houses  on  both  sides,  not 
merely  a  road  or  a  footway.    lb. 

Though  the  word  "  street "  may  include  the 
houses   abutting  or  fronting   upon   a   public 


thoroughfare,  as  well  as  the  actual  roadway  or 
footways,  yet  the  strict  and  prim&  facie  meaning 
of  the  word  "  street "  is  confined  to  the  roadway 
and  footways  ;  and  therefore,  in  the  construction 
of  the  Holborn  Valley  Improvement  Act,  1864, 
which  gave  the  corporation  of  London  powers  to 
construct  a  viaduct  or  raised  way  over  Holborn 
Valley,  and  to  make  certain  new  streets  and  to 
acquire  lands  for  the  purposes  of  the  act ;  and 
which  enacted  that  in  any  case  in  which  the 
corporation  might  require  to  take  any  lands 
already  purchased  by  the  London,  Chatham  and 
Dover  Railway  Company,  and  that  company  was 
unwilling  to  dispose  of  the  same,  or  required  the 
same  for  the  purposes  of  their  railway,  it  should 
be  referred  to  arbitration  in  manner  therein- 
before provided  :  provided  always,  that  this  pro- 
vision should  not  be  construed  to  prevent  the 
corporation  taking  all  such  lands  of  the  railway 
company  as  might  be  required  for  the  construc- 
tion of  the  viaduct  or  raised  way  of  the  line  of 
the  new  streets  authorized  by  the  act : — Held, 
that  the  latter  provision  did  not  apply  to  a  case 
where  the  corporation  required  to  take  a  piece  of 
land  already  purchased  by  the  railway  company, 
but  did  not  require  the  same  for  the  construction 
of  the  actual  roadway  or  footways  of  the  viaduct 
or  new  streets.  London^  Chatham  and  Dover 
Railway  Company  v.  London  (Mayor),  19  L.  T. 
260. 

Sewers  Commissioners — ^Honse.] — Under  67 
Qeo.  3,  c.  xxix.  s.  80,  the  city  commissioners  of 
sewers  have  power,  if  they  please,  to  take  com- 
pulsorily part  only  of  a  house  for  the  purposes  of 
the  act,  as  well  as  to  take  the  whole.  And  in 
this  respect,  s.  80  is  to  be  taken  as  making  no 
distinction  between  houses  and  land.  Thomas 
V.  Baw,  2  L.  R.,  Ch.  1 ;  36  L.  J.,  Ch.  201  ;  15 
L.  T.  200  ;  15  W.  R.  113. 

But  before  the  commissioners  can  take  com- 
pulsorily any  premises  for  the  purposes  of  the 
act,  they  must  formally  adjudge  the  taking  of 
the  premises  to  be  necessary  for  those  purposes  ; 
and  therefore,  where  the  commissioners  had  ad- 
judged part  of  a  house  to  be  necessary  : — Held, 
that  they  were  not  entitled,  on  this  adjudication, 
to  take  the  whole.    lb. 

Waterworks  —  Snrfiace  Works.]  —  Where  a 
waterworks  company  authorized  to  take  certain 
lands  by  a  special  act,  incorporating  the  Water- 
works Clauses  Acts  of  1847  and  1863,  proposed  to 
construct  an  aqueduct  by  means  of  a  tunnel 
through  a  field,  and  deposited  plans  which  gave 
no  indications  of  surface  works,  and  it  after- 
wards appeared  that  they  intended  to  sink  a 
shaft  to  obtain  additional  water  from  the  springs 
beneath  the  field,  and  to  erect  pumping-engines 
and  other  works  on  the  surface  : — Held,  that  the 
company  was  not  authorized  by  the  several  acts 
referred  to  to  construct  such  additional  works, 
and  that,  save  for  the  temporary  purpose  of  con- 
struction their  power  over  the  land  was  limited 
to  making  a  tunnel,  in  conformity  with  the  plans 
deposited.  Simpson  v.  South  Staffordshire 
Waterworks  Company,  4  De  G.  J.  &  J.  679  ;  34 
L.  J.,  Ch.  380  ;  11  Jur.,  N.  S.  453  ;  12  L.  T.  3C0 ; 
13  W.  R.  729,  908. 

Taking  not  V eoessary.]  —  When  a  railway 
company  has  given  notice  to  take  land  for  some 
object  which  is  clearly  within  their  compulsory 
powers,  a  court  of  etjnit^  will  pot  interfere  to 
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restrain  them  merely  on  the  ground  that  they 
might  obtain  the  same  object  in  some  other  way 
without  taking  the  land.  Lamb  v.  North  London 
Railway  Company,  4  L.  B.,  Ch,  522  ;  21  L.  T. 
98  ;  17  W.  R.  746. 

A  railway  company  obtained  an  act  of  parlia- 
ment in  1864  for  extending  their  operations, 
containing  compulsory  powers  to  take  additional 
lands  in  connexion  with  their  undertaking.  The 
plaintiff's  land  was  included  in  the  deposited 
plans  referred  to  in  the  act.  It  was  provided  by 
the  act  that  a  street  called  Albert-street  should 
not  be  stopped  up  by  the  company  without  the 
consent  of  the  vestry  of  the  parish  of  Islington. 
In  1865,  the  company,  having  been  unable  to 
obtain  the  consent  of  the  Islington  vestry  to  the 
stopping  up  of  Albert-street,  obtained  another 
act  for  the  improvement  of  their  Highbuiy  sta- 
tion, and  for  other  purposes,  by  which  it  was 
recited  that  it  was  expedient  that  the  company 
should  be  empowei-ed  to  stop  up  Albert-street, 
and  also  to  acquire,  by  compulsion  or  otherwise, 
additional  lands  in  connexion  with  their  under- 
taking, and  the  company  was  empowered  to 
take  the  lands  included  in  the  deposited  plans  ; 
and  it  was  also  enacted  that  they  might  stop  up 
Albert-street,  provided  that  they  made  another 
street  in  a  prescribed  direction.  None  of  the 
plaintiff's  land  was  included  in  the  plans  referred 
to  in  this  act.  The  company,  before  the  expira- 
tion of  the  compulsory  powers  of  the  act  of  1864, 
gave  notice  to  him  to  take  some  of  his  land  in- 
cluded in  the  plans  referred  to  in  that  act; 
although  it  was  admitted  that  the  land  was 
wanted  to  form  the  new  street  under  the  pro- 
visions of  the  act  of  1865.  The  plaintiff  fil^  a 
bill  in  equity  for  an  injunction  : — Held,  that  he 
was  entitled  to  an  injunction,  the  stopping  up  of 
Albert-street  not  being  one  of  the  purposes  of 
the  act  of  1864.    Ih 

Question  for  Jury.] — A.  was  owner  of  a  field, 
the  whole  of  which  was  contained  in  the  books 
of  reference  of  a  railway  company,  but  fifteen 
perches  of  it  lay  beyond  the  limits  of  deviation 
laid  down  in  the  plans.  The  company  served  a 
notice  upon  A.,  requiring  part  of  the  field  for  the 
purposes  of  the  railway.  A.  gave  notice  to  the 
company  that  if  they  took  part  they  must  take 
the  whole,  to  which  they  agreed.  A.  afterwards 
receded  from  his  notice.  The  company  entered 
upon  the  whole: — Held,  that  the  question 
whether  the  fifteen  perches  were  necessary  for 
the  works,  was  for  the  jury,  and  also  that  A. 
having  required  the  company  to  take  the  whole, 
could  not  object  that  their  entry  on  that  portion 
was  unlawful.  Doe  d.  Armistead  v.  North 
Staffordshire  Railway  Company,  16  Q.  B.  526  ; 
20  *L.  J.,  Q.  B.  249  ;  15  Jur.  944. 

Trifling  Excess.] — Where  a  railway  company 
takes  land  in  excess  of  its  powers,  semble,  the 
court  will  not  grant  relief  by  injunction  if  the 
quantity  and  value  of  the  land  are  extremely 
small.  Bowling  v.  Pontypool,  Caerleon  aid 
Neuport  Railway  Company,  18  L.  R.,  Eq.  714  ; 
43  L.  J.,  Ch.  761. 

Intersected  Lands.] — The  word  "  such,"  in  s. 
9 1,  is  not  confined  to  *^  lands  not  being  situate  in 
a  town,"  as  described  in  s.  93,  but  applies  to  the 
words  in  the  general  heading,  '*  small  portions  of 
iutorsectcd  lands."    Eastern,  Counties  Railway 


QympoMy  v.  Marriage,  9  H.  L.  Gas.  32  ;  31 
L.  JT,  Ex.  73  ;  7  Jur.,  N.  8.  63  ;  8  W.  R.  748. 

A  railway  company,  in  making  their  line,  cut 
off  a  small  portion  of  the  land  of  A.,  not  situate 
in  a  town,  and  he  required  them  to  make  a  com- 
munication between  the  severed  parts : — Held, 
that  the  operation  of  s.  94  was  not  confined  to 
lands  not  situate  in  a  town,  or  not  bmlt  upon, 
but  applied  also  to  land  situate  in  a  town,  and 
that  therefore  the  company  could  compel  A.  to 
sell  the  severed  parts  of  his  land,  and  was  not 
bound  to  make  the  communication  required.  Ih, 

By  CommlBsionerfl,  for  Laying  out  Street!.] — 
In  1830  A.  projected  the  formation  of  a  seaside 
town,  to  be  built  on  his  lands,  and  a  plan  was 
prepared  which  shewed  the  sites  of  various 
streets,  roads,  and  squares,  proposed  to  be  made 
and  formed  on  such  lands.  In  June,  1833,  a 
private  act  was  obtained  by  which  the  lands 
described  on  the  plan  were  made  a  distinct 
parish  for  the  purposes  of  the  act,  and  by  which 
commissioners  were  appointed  in  whom  were 
vested  all  roads,  streets,  and  ways,  then  made 
and  used  by  the  public,  or  thereafter  to  be 
made  and  adopted  by  the  commissioners  as  pub- 
lic ways  under  the  act.  The  act  also  conferred 
plenary  powers  on  the  commissioners  with  re- 
gard to  the  paving,  lighting,  draining,  and 
repairing  of  such  streets,  roads,  and  ways.  In 
February,  1833,  A.  had  sold  and  conveyed  to  B., 
who  was  one  of  the  principal  promoters  of  the 
act,  and  one  of  the  first  commissioners  appointed 
thereunder,  several  of  the  plots  of  land  described 
on  the  plan,  and  on  which  were  delineated  the 
sites  of  certain  of  the  proposed  roads,  streets, 
and  squares.  Previously  and  subsequently  to 
the  act,  numerous  houses  had  been  built,  and 
some  of  the  roads,  streets,  and  ways,  shewn  on 
the  plan,  had  been  wholly  or  partially  formed, 
and  had  been  adopted  by  the  commissioners,  but 
no  houses  were  at  any  time  erected  on  the  lands 
conveyed  to  B.,  and  the  same  (including  such 
parts  as  comprised  the  sites  of  the  proposed 
roads,  streets,  and  squares)  were  from  1833  to 
1867  uninterruptedly  held  and  enjoyed  and  cul- 
tivated as  arable  and  pasture  lands  by  B.  and 
his  lessees.  In  1868  the  commissioners  gave  B.  s 
devisees  notice  of  their  intention  to  take  posses- 
sion of  the  sites  of  the  proposed  streets,  roads^ 
and  squares  shewn  on  the  plan,  and  in  1871  they 
proceeded  to  uiark,  grip  up,  and  stump  out  such 
sites,  on  the  grounds  that  the  same  had  been 
dedicated  to  the  purposes  of  the  act  by  the  pro- 
moters of  the  act,  and  that  they  were  acting 
within  their  statutory  powers.  On  a  bill  filed  to 
restrain  the  commissioners  from  so  doing : — 
Held,  that,  upon  the  construction  of  the  act  of 
1833,  the  conmiissioners  had  no  present  right  to 
enter  upon  the  plaintiff^s  land.  Mackett  t. 
Heme  iay  Commissumers,  37  L.  T.  812 — C.  A. 
Affirming  36  L.  T.  202. 

Held,  also,  that  the  .powers  of  the  commis- 
sioners could  not  be  exercised  over  land  sche- 
duled in  their  act  and  marked  out  as  the  site  of 
intended  roads  and  streets,  until  the  roads  had 
been  made,  laid  out,  and  duly  adopted  by  the 
commissioners.    lb. 

By  Railway  Companies  of  Lands  belonging  to 
other  Railway  Oompanies.] — It  is  not  competent 
to  a  later  railway  company,  in  the  absence  of  a 
power  for  that  purpose  given  in  express  terms  by 
their  special  act,  to  acquire  compulsorily  the  sou 
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and  freehold  in  lands  already  vested  in,  and 
actually  used  by  an  earlier  railway  company  for 
the  purposes  of  their  undertaking,  although  the 
land  lies  within  the  limits  of  deriation  she^n  by 
the  parliamentary  plans  of  the  later  company, 
and  their  special  act  confers  upon  them  the 
usual  general  power  to  enter  upon  and  take  such 
of  the  lands  delineated  upon  the  plans  as  may 
be  required  for  the  purposes  of  their  railway. 
Dublin  and  Drogheaa  Mailioay  Company  v. 
jS'avan  and  Kingscov,rt  Mailioay  Company^  5  Ir. 
R.,  Eq.  393. 

The  words  in  the  Railways  Clauses  Act,  1863, 
B.  10,  "  unless  otherwise  provided  in  the  special 
act " — are  not  satisfied  by  anything  less  than  an 
express  and  definite  provision  in  uie  special  act 
authorizing  the  compulsory  purchase  of  land 
already  vested  in,  and  actually  used  by,  another 
railway  company  for  the  purposes  of  their  under- 
taking,   lb. 

The  words  in  the  Railways  Clauses  Act,  1863, 
s.  10 — "  for  the  purposes  of  the  junction  " — ^are 
not  to  be  confined  to  the  actual  union  of  the 
lines,  but  include  the  formation  of  all  works 
necessary  for  effecting  the  junction.    lb. 

The  South  Wales  Company  having  power  to 
take  and  purchase  lands,  and  to  construct  a  rail- 
way according  to  the  plans  and  books  of  refe- 
rence deposited,  gave  notice  to  the  Llanelly 
Railway  and  Dock  Company  that  the  South 
Wales  Company  required  to  purchase  a  small 
piece  of  land  .on  part  of  which  the  Llanelly 
Railway  was  actually  constructed,  such  piece  of 
land  being  set  out  in  the  plans  and  books  of 
reference  as  part  of  the  proposed  line  of  the 
South  Wales  Railway,  but  they  afterwards  re- 
fused to  issue  their  warrant  to  the  sheriff  to 
assess  the  amount  of  purchase-money  on  the 
ground  that  the  Llanelly  Railway  and  Dock 
Company  had  no  power  under  their  act  to  sell 
any  portion  of  land  on  which  their  railway  was 
constructed  : — Held,  that  as  there  was  no  ex- 
press clause  in  any  special  or  general  act  of 
girliameift  which  authorized  either  the  Llanelly 
ailway  and  Dock  Company  to  sell  any  part  of 
their  actual  line  of  railway,  or  the  South  Wales 
Company  to  purchase  it,  the  authority  was  not 
to  be  implied  from  the  general  power  given  to 
the  South  Wales  Company  to  make  their  line, 
and  to  purchase  lands  according  to  their  de- 
posited plans  and  books  of  reference.  Reg,  v. 
South  Wales  llailvoay  Company^  14  Q.  B.  902  ; 
6  Railw.  Cas.  489  ;  19  L.  J.,  Q.  B.  272  ;  14  Jur. 
828. 

b.   Houaes,  Bnlldinfirs,  and  Dfanufactories. 

"House.'*] — The   word    "house"  comprises 
everything  which  would  pass  by  that  word  in  a 
conveyance.     King  v.  Wycombe  Railway  Com- 
any,  28  Beav.  104  ;  29  L.  J.,  Ch.  462  ;  6  Jur., 
S.  239. 


^ 


Property  adjoining.] — ^A  property  con- 
sisted of  a  house  and  stables,  with  a  garden, 
pleasure-grounds,  and  orchard,  standing  on  one 
and  a  quarter  acres  of  ground.  A  railway  com- 
pany proposed  to  take  a  part  of  the  orchard  and 
a  comer  of  the  garden  : — Held,  that  they  were 
bound  to  take  the  whole.    lb. 

A  railway  company  proposing  to  take  part  of 
the  garden  attached  to  a  dwelling-house,  thereby 
cutting  off  the  end  of  the  garden  aud  the  sum- 
mer-house, is  bound  to  take  the  whole  property. 


Cole  V.  West  London  and  Crystal  Palace  Mail' 
voay  Company,  27  Beav.  242  ;  28  L.  J.,  Ch.  767  ; 
5  Jur.,  N.  S.  1114. 

A  house  had  attached  to  it  a  shrubbery  and  a 
series  of  gardens,  separated  by  walls,  but  all 
connected  by  a  gravel  walk  passing  through  the 
dividing  walls  : — Held,  that  the  garden  farthest 
from  the  house,  and  inclosed  at  a  more  recent 
period  than  the  others,  was  part  of  the  house 
within  the  meaning  of  the  act ;  so  that  a  rail- 
way company  could  not  take  it  without  taking 
the  whole  house.  Heioson  v.  London  and  iSotUh- 
Western  Mailioay  Company,  8  W.  R.  467. 

When  a  railway  company  takes  lands  forming 
part  of  a  house,  the  owner  can  compel  the  com- 
pany to  take  the  whole  of  the  other  property 
comprised  in  the  word  **  house,"  but  not  a  por- 
tion only  of  it.  JPidling  v.  London,  Chatham 
and  Dover  Mailioay  Company,  33  Beav.  644  ;  10 
Jur.,  N.  S.  665 ;  10  L.  T.  393,  710  ;  12  W.  R. 
770,  969.  Affirmed  on  appeal,  3  De  G.,  J.  &  8. 
661  ;  33  L.  J.,  Ch.  606. 

A  field,  separated  from  the  garden  of  a  house 
by  a  ha-ha,  traversed  by  a  gravel  walk  leading 
to  a  coachman's  house  at  the  farther  end,  and 
used  occasionally  for  purposes  of  pleasure  (as 
archery  and  dancing),  though  chiefly  as  pasture 
for  cows,  is  not  part  of  the  house  within  s.  92. 
lb. 

That  section  is  applicable  although  the  land- 
owner may  have  only  a  leasehold  interest.    lb, 

A.  was,  under  one  and  the  same  instrument, 
lessee  of  a  house  and  garden,  and  also  of  a  piece 
of  meadow  land,  separated  from  it  by  a  road 
originally  made  for  the  convenience  of  himself 
and  the  lessees  of  the  adjoining  houses,  but 
afterwards  thrown  open  to  the  public.  Each  of 
the  other  lessees  had  also  a  strip  of  land  on  the 
other  side  of  the  io9d  ;  and  these  strips  were  all 
thrown  into  one  piece,  and  were  used  by  the 
lessees  in  common  as  cricket  and  pleasure 
ground.  It  was  let  by  them  to  a  butcher  for 
grazing  purposes.  A  railway  company  required 
this  piece  of  land  for  its  line  ;  but  A.  insisted 
that  the  company  must  take  his  house  and  gar- 
den as  well : — Held,  that  this  strip  of  land  was 
not  included  in  the  word  "  house,"  inasmuch  as 
it  was  of  pleasure  only,  and  not  of  necessity  to 
the  enjoyment  and  occupation  of  A.'s  i^idence. 
Ferguson  v.  London,  Mrightmi  and  South  Coast 
Mailioay  Company,  33  Beav.  103  ;  3  De  G.,  J.  & 
S.  663  ;  33  L.  J.,  Ch.  29  ;  9  L.  T.  134  ;  11  W.  R. 
1088. 

Meadow  land,  not  being  appurtenant  to  a 
house  at  the  time  of  a  notice,  does  not  form  part 
of  the  house  and  garden.  Chambers  v.  London, 
Cliatham  and  Dover  Mailway  Company,  8  L.  T. 
236  ;  11  W.  R.  479. 

S.  was  owner  and  occupier  of  a  house  and  six 
acres  of  meadow  land  on  the  west  of  the  Edg- 
ware-road.  He  had  a  large  family,  and  the 
ground  he  had  being  insufficient  for  the  horses 
and  cows  which  he  kept  for  their  use,  he  bought 
six  and  a  quarter  acres  on  the  other  side  of  the 
road,  the  nearest  point  being  distant  120  yards 
from  his  entrance  gate.  At  the  nearest  point  of 
this  land  were  a  cow-house,  loose  box,  and  a 
cottage  which  was  occupied  by  his  grooms,  be- 
cause he  had  no  accommodation  for  them  on  his 
own  side  of  the  road,  and  he  for  a  number  of 
years  occupied  the  land  for  the  purpose  of  feed- 
ing the  horses  and  cows  requisite  for  his  esta- 
blishment : — Held,  that  the  six  and  a  quarter 
acres  could  not  be  considered  part  of  the  house. 
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Steele  Y.  Midland  Railway  Company ,  1  L.  B.,  Ch. 
276  ;  12  Jut.,  N.  S.  218  ;  14  L.  T.  3  ;  14  W.  K. 
367. 

The  word  "house"  includes  all  that  would 
pass  by  a  devise  of  the  house  ;  but  that  does  not 
include  land  which  is  not  necessary  for  the  con- 
venient use  and  occupation  of  the  house,  but 
only  for  the  personal  use  and  convenience  of 
the  owner  and  occupier.    lb, 

A  small  piece  of  ground  was  situated  in  front 
of  a  public-house,  and  had  always  been  occupied 
with  it.  On  one  side  it  was  open  to  a  narrow 
public  street,  and  customers  frequently  left  their 
horses  and  carts  standing  on  it  while  they  were 
inside  the  public-house.  A  strip  immediately  in 
front  of  the  pubUc-house  was  paved,  and  formed 
part  of  a  public  footway  between  two  streets  : — 
Held,  that  this  piece  of  ground  was  part  of  the 
house.  Marson  v.  London,  Chatham  and  Dover 
Railway  Company^  6  L.  K.,  Eq,  101  ;  37  L.  J., 
Ch.  483  ;  18  L.  T.  319. 

Where  a  proprietor  of  a  house  and  garden 
held  them  under  two  demises,  the  house  and  part 
of  the  garden  being  comprised  in  one,  and  the 
other  part  of  the  garden  in  the  other  demise, 
the  company  must  take  the  whole,  and  make 
compensation.  Macgregor  v.  Metropolitan  Rail- 
way Company^  14  L.  T.  354. 

A  man,  with  his  dwelling-house  situate  in  a 
piece  of  ground  2  J  acres  in  extent  and  surrounded 
by  brick  walls,  using  part  of  the  land  as  a  nursery 
garden  for  trade  purposes,  is  entitled  to  compel 
ft  railway  company  proposing,  without  actually 
touching  the  honsc,  to  take  the  greenhouses  and 
a  part  which  has  been  planted  and  used  for  orna- 
mental purposes,  to  take  the  whole  of  the  land. 
Salter  v.  Metropolitan  I>i$trict  Railway  Com- 
pany^ 9  L.  R.,  Eq.  432  ;  39  L.  J.,  Ch.  567. 


Fart  of,  within  Limit.]— A  railway  act 


enacted,  that  if  "  any  house  which  shall  be 
situated  within  fifty  feet  from  the  railway  shall 
be  deteriorated  in  value,  and  the  owner  shall  re- 
quire them  to  purchase  the  same,  it  shall  be  law- 
ful for  them  to  treat  for  such  purchase,  or  for 
the  amount  of  compensatioi  to  be  paid  for 
damage,  and  in  case  of  disagreement,  the  amount 
of  compensation  to  be  settled  by  a  jury  :  pro- 
vided, that  no  party  shall  be  entitled  to  receive 
compensation  unless  the  jury  determine  that  the 
property  has  been  deteriorated  :  provided,  that 
in  no  case  shall  the  company  be  compellable  to 
purchase  any  portion  of  any  house  which  portion 
IS  situate  at  a  greater  distance  than  fifty  feet 
from  the  railway  :  and  provided,  that  the  com- 
pany, whenever  called  on  to  take  part  of  such 
house,  may  at  their  option  take  the  whole  :  '* — 
Held,  that  a  house  of  which  a  very  large  propor- 
tion was  within  fifty  feet  of  the  railway,  was  a 
hous3  within  fifty  feet,  and  that  the  compensa- 
tion was  claimable  for  the  whole  at  the  owner's 
option  ;  the  company,  also  having  an  option  to 
take  the  whole,  if  called  on  to  take  part. 
Walker  v.  London  and  BlachwaXl  Railway 
Company,  3  Railw.  Cas.  396  ;  3  Q.  B.  744 ;  3  G. 
&  D.  549  ;  12  L.  J.,  Q.  B.  88  ;  7  Jur.  323. 

By  a  railway  act  it  was  enacted,  that,  if  the 
company  wishcid  to,  purchase  any  part  of  certain 
property,  they  should  not  be  authorized  to  compel 
the  sale  of,  or  to  take  less  than  the  whole  of  such 
property.  The  owner  of  any  "  house,  manufac- 
tory, ground  or  building,"  situate  within  fifty 
feet  of  the  railway,  might  require  the  company  to 
purchase  his  rights  and  interests  in  such  houses, 


manufactories,  ground  or  buildings.  A  piece  of 
ground,  held  under  one  lease,  contained  a  prin- 
cipal dwelling-house,  yard,  and  garden,  occupied 
by  a  manufacturer,  and  a  manufactory,  and  five 
smaller  dwelling-houses,  in  the  occupation  of 
under-tenants.  The  principal  dwelling-house 
and  garden  only  were  within  the  fifty  feet  of 
the  railway,  and  the  company  did  not  wish  to 
purchase  any  part  of  the  property  : — ^Held,  that 
the  owner  could  not  compel  the  company  to  buy 
more  than  the  dwelling-house,  yard,  and  garden. 
Reg,  V.  London  and  Greenwich  Railway  Com- 
j)any,  3  Railw.  Cas.  138  ;  2  O.  &  D.  444  ;  3  Q.  B. 
166  ;  6  Jur.  892. 

A^joixung  Villas.]— The  plaintiff  was  the 
lessee  of  two  semi-detached  villas  under  one 
continuous  roof.  The  party- wall  between  them 
was  only  carried  up  to  the  ceilings  of  the 
bedrooms,  so  that  the  space  between  those 
ceilings  and  the  roof  formed  one  continuous 
space,  through  which  a  person  might  creep 
from  one  end  of  the  roof  to  the  other,  but 
with  this  exception,  there  was  no  internal  com- 
munication between  the  two  villas.  The  party- 
wall  was  so  ineffective  that  if  one  of  the  villas 
was  to  be  pulled  down,  the  other  villa  would  be- 
come uninhabitable.  Each  villa  had  its  own 
distinct  garden.  A  railway  company,  under 
the  Lan^  Clauses  Act,  1845,  gave  notice  to 
treat  for  a  strip  of  the  gaixlcn  of  one  of  the 
villas,  and  received  a  counter-notice  requiring 
them  to  take  the  two  villas.  The  company  de- 
posited only  the  assessed  value  of  the  strip  of 
garden  comprised  in  their  notice  to  treat.  The 
plaintiff  filed  a  bill  to  compel  the  company  to 
take  the  two  villas,  and  thereupon  they  agreed 
to  take  the  whole  of  one  of  the  villas  :— Held, 
that  the  two  villas  did  not  constitute  one  house 
within  the  meaning  of  the  Lands  Clauses  Act, 
1845,  s.  92,  and  that  the  company  could  take  one 
villa  without  taking  the  other.  Hareie  v.  Sonth 
Devon  Railway  Company^  32  L.  T.  1 :  23  W.  R. 
202.     Reversing  23  W.  R.  42. 

Held,  also,  that  the  company  was  right  in  pio- 
ceeding  on  their  own  notice,  and  not  depositing 
the  value  of  the  two  villas,  as  the  counter-notice 
was  not  good,  and  that  the  bill  must  be  dismissed 
with  costs.    lb. 


Unfinished.] — Trustees  of  a  charity  pur- 


chased land,  and  covenanted  to  erect  upon 
it  buildings,  consisting  of  a  hall  in  the  centre, 
with  almshouses  (some  on  each  side  of  the 
hall,  and  others  forming  wings  of  the  main 
building),  with  a  garden  in  the  centre.  A  portion 
was  to  be  built  within  a  specified  time,  and  the 
rest  as  funds  were  subscribed.  Before  more  than 
the  centre  was  completed,  a  railway  company 
required  to  take  a  portion  of  the  land  which, 
when  the  design  was  completed,  would  be  part 
of  the  garden  in  front  of  one  of  the  intended 
almshouses : — Held,  that  the  land  was  part  of  a 
house.  Grostenor  QLord^  v.  Hatnpstead  Junc- 
tion Railway  Company j  1  De  G.  &  J.  446 ;  26 
L.  J.,  Ch.  731  ;  3  Jur.,  N.  S.  1085. 

A.  had  erected  and  covered  in  three  ne^w 
houses ;  but  while  they  were  in  an  unfinished 
state,  a  railway  company  required  a  portion  of 
the  land  intended  to  be  attached  to  them  as 
gardens  : — Held,  that  the  company  was  bound  to 
purchase  the  whole  of  the  property,  although  the 
nouses  had  never  been  completed,  and  had  fallen 
into  ft  state  of  great  dilapidation*    Alexander 
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T.  Crystal  Palace  JRailway  Company,  30  Bcav. 
656 ;  31  L.  J.,  Ch.  500  ;  8  Jur.,  N.  S.  833. 

Counter-notice.] — A  landlord  is  not  compelled 
to  sell  a  part  of  nis  house,  if,  before  the  com- 
pany has  begun  to  put  its  compulsory  powers  in 
motion,  he  gives  them  notice  to  take  the  whole. 
Gardner  t.  Charing  Cross  Railway  Company, 
2  Johns.  &  H.  248 ;  31  L.  J.,  Ch.  181 ;  8  Jur., 
N.  8.  151 ;  5  L.  T.  418  ;  10  W.  R.  120. 

A  landowner,  who,  upon  being  served  by  a 
company  with  notice  to  treat  for  a  part  of  his 
property,  replied  by  claiming  a  given  sum  for 
the  part,  is  not  thereby  precluded,  if  that  sum 
is  refused,  from  asserting  his  right  to  require  the 
company  to  take  the  whole,    lb. 

The  words  "  house  or  other  building  or  manu- 
factory," in  8.  92  of  the  Lands  Clauses  Act,  refer 
to  three  distinct  things  ;  and  it  is  sufficient 
that  the  owner  of  premises,  part  of  which  is  re- 
quired by  a  company,  should  specify  the  pre- 
mises which  he  requires  them  to  take  without 
stating  whether  he  makes  the  claim  on  the 
ground  that  they  are  a  house,  or  a  building,  or 
a  manufactory.  JRichards  v.  Swansea  Improve' 
inents  and  Tramtcays  Company,  post,  col.  1714. 

In  Caae  of  Tunnel.]— A  piece  of  land  two-and- 
a-half  acres  in  extent,  with  a  small  cottage 
built  upon  it,  was  occupied  by  a  market  gar- 
dener, and  used  for  the  purposes  of  trade ;  a  com- 
pany ran  its  tunnel  under  the  house,  and  so  that 
the  line  of  the  tunnel  severed  a  portion  of  the 
land  from  the  rest  : — ^Held,  that  the  owner  of 
the  land  was  not  entitled,  under  the  Lands 
Clauses  Act,  1845,  s.  92,  to  compel  the  company 
to  take  the  whole  of  the  land,  but  that  he  was 
entitled  to  compel  it  to  take  the  whole  cottage, 
with  so  much  of  the  land  as  was  used  for  orna- 
ment or  otherwise  in  immediate  connection  with 
the  cottage,  and  also  the  severed  portion  of  the 
land,  notwithstanding  that  the  tunnel  did  not 
interfere  with  access.  FalkTier  v.  Somerset  and 
Dorset  Railtoay  Campany,  16  L.  R.,  £q.  458  ; 
42  L.  J.,  Ch.  851. 

Town.] — ^Wherc  premises  were  within  the 
municipal  boundstries  of  a  town,  but  not  sur- 
rounded by  houses  : — Held,  that  they  were  not 
in  a  town  within  the  meaning  of  s.  93.    Ih, 

"Bnildingf"— Addition!.]— Awing  of  a  hos- 
pital, joined  to  a  main  building  by  a  wall  only, 
but  used  for  the  like  purposes  as  the  main  build- 
ing, and  the  garden  of  the  hospital,  are  parts' of 
the  "  house  or  other  building "  forming  the 
hospital,  within  s.  92,  although  both  wing  and 
garden  are  modem  additions  to  tin  ancient  edi- 
fice. St,  Thomases  Hospital  (^Governors')  v. 
Cliaring  Cross  Railway  Company,  1  Johns.  & 
H.  400  ;  30  L.  J.,  Ch.  395  ;  7  Jur.,  N.  S.  266  ;  4 
L.  T.  13  ;  9  W.  R.  411. 

Clauses  were  inserted,  upon  the  requirement 
by  counsel  for  the  trustees  of  the  hospital  before 
a  parliamentary  committee,  making  provision 
for  preventing  passing  trains  from  interfering 
with  the  comfort  of  the  hospital  : — Held,  that 
such  clauses  were  intended  to  meet  the  case  of 
the  trustees  not  requiring  the  company  to  take 
the  entire  building,  and  that  they  did  not  by 
implication,  or  as  matter  of  agreement  before 
the  committee,  interfere  with  the  trustees'  rights. 
Ih. 


<*  Mannikctoriea'' — What  are.] — When  land  is 
employed  for  the  purpose  of  a  business  not  in- 
volving manufacture,  but  portions  of  it  are  used 
for  auziliaiy  manufacturing  processes,  the  whole 
is  not  a  manufactory  within  the  Lands  Clauses 
Act.  Reddin  v.  Metropolitan  Board  of  Worhs, 
4  De  G.,  F.  &  J.  532 ;  31  L.  J.,  Ch.  660. 

Where,  therefore,  a  dust  contractor  used  a  large 
piece  of  land  for  the  purpase  of  collecting  and 
disposing  of  the  contents  of  dust-heaps,  one  por- 
tion being  used  as  a  sorting-place,  another  for 
the  conversion  of  parts  of  the  heap  into  cement, 
and  another  for  converting  other  parts  into 
manure : — Held,  that  the  first-mentioned  por- 
tion might  be  taken  compulsorily  without  the 
rest.    Ih, 

The  plaintiff  was  the  owner  of  a  leasehold 
house  in  High-street,  Swansea,  and  of  five  free- 
hold cottages  in  13ethesda-row,  which  run 
parallel  to  High-street,  the  yards  at  the  back 
of  the  cottages  abutting  on  the  back  yard  and 
buildings  held  with  the  house  in  High-street. 
The  plaintiff  used  the  house  in  High-street  as  a 
dwelling-house  and  shop,  and  the  buildings  be- 
hind it  as  a  candle  manufactory,  candle  store, 
bread  store,  and  provision  store.  One  of  the 
cottages  in  the  row  was  turned  into  a  store 
house,  and  was  made  to  communicate  with  the 
High-street  premises,  and  was  used  as  a  back 
entrance  to  them.  A  tramway  company  gave 
notice  to  treat  for  the  five  cottages  in  the  row 
and  the  yards  behind  them.  The  plaintiff  gave 
a  counter-notice  that  the  land  proposed  to  be 
taken  was  part  of  premises  occupied  by  him  as 
a  manufactory,  and  calling  upon  the  company 
to  take  the  whole  of  the  premises ;  and  on  the 
company's  refusal  he  brought  an  action  asking 
for  a  declaration  that  he  might  not  be  compelled 
to  sell  tiie  part  only  of  his  "  manufactory  build- 
ings and  land  '*  which  was  comprised  in  the 
notice  to  treat ;  and  for  an  injunction  : — Held, 
that  the  whole  block  of  buildings  constituted 
one  "  manufactory  "  within  s.  92  of  the  Lands 
Clauses  Act,  and  that  the  company  was  bound 
to  take  the  whole.  Richards  v.  Swansea  iw- 
provements  and  Tramways  Company,  9  Ch.  D. 
425 ;  38  L.  T.  833  ;  26  W.  R.  764— C.  A. 


Part  or  Whole.] — A  railway  company, 


having  given  notice  of  their  wish  to  purchase 
part  of  premises  used  as  a  manufactory,  cannot  be 
compelled  to  purchase  the  whole  of  such  premises, 
under  s.  92,  which  although  it  protects  owners 
from  being  obliged  to  sell  a  part  only,  if  willing 
and  able  to  sell  the  whole,  contains  no  words 
making  it  obligatory  on  the  company,  under 
notice  of  their  wanting  part,  to  take  the  whole. 
Reg,  V.  London  and  South-Western  Railway 
Company,  5  Railw.  Cas.  669 ;  12  Q.  B.  775  ;  17 
L.  J.,  Q.  B.  326  ;  12  Jur.  973. 

Therefore,  where  a  company  has  given  a  notice 
requiring  part  of  a  manufactory,  a  mandamus, 
directing  them  to  summon  a  jury  to  assess  com- 
pensation for  the  whole,  cannot  be  sustained. 
Ih, 

Where  a  mandamus  requires  the  company  to 
take  the  whole  manufactory,  the  writ  cannot  go 
for  a  part  only.    Ih, 

A  railway  company  gave  notice  to  S.  of  their 
intention  to  take  his  dwelling-house  and  cottages, 
all  separated  from  a  manufactory  carried  on  by 
8.  only  by  a  road,  which  cottages  were  used  as 
warehouses,  and  were  the  only  warehouses  used 
in  connexion  with  the  manufactory : — Held,  that 
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the  cottages  were  part  of  the  manufactoiy,  and 
that  the  company  could  be  compelled  to  take  the 
whole  manufactory.  Spackman  v.  Great  Wes- 
tern Railway  Company^  1  Jur.,  N.  S.  790. 

After  a  notice  to  take  part  of  a  manufactorji 
and  a  counter-notice  under  s.  92,  it  is  not  neces- 
saiy  that  there  should  be  a  formal  notice  by  the 
company,  under  s.  18,  before  summoning  a  jury 
under  s.  23  ;  but,  under  s.  21,  the  company  must 
give  a  reasonable  opportunity  to  the  landowner 
to  agree  with  them  before  causing  a  jury  to  be 
summoned.  ScJiimnge  y.  London  and  Blachtoall 
Bailway  Company^  3  Sm.  &  G.  30  ;  24  L.  J.,  Ch. 
405  ;  1  Jur.,  N.  S.  368. 

Held,  also,  that  the  opportunity  offered  by  a 
subsequent  proposal  to  treat  for  the  purchase  of 
the  whole,  was  such  a  reasonable  notice  as  justi- 
fied the  company  giving  a  notice  of  summoning 
a  jury.    lb. 

When  a  railway  company,  having  given  notice 
of  their  intention  to  take  part  of  a  house  or 
a  factoiy,  is  obliged  to  take  the  whole,  they 
cannot  take  possession  of  the  part  they  require, 
without  paying  into  the  bank  the  value  of  the 
whole  which  they  are  obliged  to  take.  G-llet  v. 
Lvndon,  Chatham  and  Dover  Railway  Company^ 
1  Drew.  &  Sm.  406 ;  30  L.  J.,  Ch.  603  ;  7  Jur., 
N.  S.  609  ;  5  L.  T.  479  ;  9  W.  K.  687. 

If  when  a  company  gives  notice  to  take  part 
of  property,  and  is  required  by  the  owner  to  take 
the  whole,  the  amount  to  be  secured  by  deposit 
and  bond,  under  s.  86,  before  the  company  can 
take  possession  of  the  property  they  require,  is 
the  value  of  the  entire  property,  not  of  the  por- 
tion actually  required  by  the  company.  Under' 
wood  v.  Bedford  and  Cambridge  Railway 
Co-mpany^  7  Jur.,  N.  S.  941, 


Bridging    over.] — Throwing  a   railway 


bridge  over  a  yard  belonging  to  a  manufactory, 
and  used  for  the  preparation  of  colours,  a  process 
which  required  air  and  light,  is  taking  a  part  of 
the  manufactory,  notwithstanding  that  no  part 
of  the  soil  itself  is  actually  taken  or  touched. 
Pinchin  y.  London  and  Blackwall  Railway 
Company,  1  Kay  &  J.  34  ;  2  Eq.  R.  1172 ;  1  Jur., 
N.  S.  241.  See  S.  C.j  on  appeal,  24  L.  J.,  Ch. 
417  ;  1  Jur.,  N.  S.  241. 

A  special  act  of  a  company  incorporated  so 
much  of  8  &  9  Vict.  c.  18,  as  was, not  incon- 
sistent with  it.  It  also  provided  that  such  parts 
of  the  line  as  passed  through  a  piece  of  land 
should  be  arched  over,  so  as  to  afford  to  the 
owner  a  communication  between  the  severed 
portions  : — Held,  that  this  provision  was  not  in- 
consistent with,  and  therefore  did  not  exclude 
the  operation  of  s.  92,  that  no  party  shall  be 
requii-ed  to  sell  part  of  a  manufactory  if  he  shall 
be  able  and  willing  to  sell  the  whole.  Sparrow 
v.  Oxford  Railway  Company^  2  De  G.,  M,  &  G. 
94  ;  21  L.  J.,  Ch.  731  ;  16  Jur.  703. 

Land  included  in  the  same  wall  with  tin-plate 
works,  and  used  for  the  deposit  of  ashes  from  the 
works,  is  part  of  a  manufactory,  although  the 
two  portions  of  the  property  were  separated  by 
a  road  over  which  a  stranger  had  a  right  of  way. 
Jb. 


-> —  Adjacent  Bnildiaga.]  —  A  manufactory 
sometimes  worked,  or  in  part  worked,  by  water 
power,  had  a  reservoir  which  was  supplied  by  a 
goit,  into  which  water  was  turned  out  of  a 
natural  river  at  some  distance  off.  At  the  point 
where  the  goit  commenced  there  was  a  weir  in 


the  river ;  there  were  shuttles  for  regulating  the 
flow  of  water  into  the  goit,  and  a  mill-house  for 
the  occupation  of  a  man  w^hose  duty  it  was  to 
attend  to  the  shuttles.  A  railway  company  gave 
notice  to  treat  for  certain  parcels  of  land,  includ- 
ing the  weir,  shuttles,  mill-house  and  parts  of  the 
b(S  of  the  river  (which  was  included  in  the  pro- 
prietor's lease,  though  not  forming  part  of  the 
manufactory),  and  of  the  goit.  They  proposed 
to  pass  over  the  shuttles,  weir,  mill-house,  river 
and  goit,  by  bridges : — Held,  that  they  were 
bound  to  take  the  whole  manufactory.  Purniss 
v.  Midland  Railway  Company,  6  L.  R.,  Eq.  473. 

Yard— What  is.] — By  a  railway  act  it  was 
enacted,  that,  if  the  railway  company  should  be 
desirous  of  purchasing  part  of  any  house,  garden, 
yard,  warehouse,  building  or  manufactory,  and 
the  owner  should  signify  his  inclination  to  sell 
the  whole  of  such  house,  yard,  &c.,  he  should  not 
be  compelled  to  sell  to  the  company  part  only  or 
less  than  the  whole  of  such  house,  garden,  yard, 
&c. : — Held,  that  a  yard  for  bonding  foreign 
timber,  in  which  there  were  a  deal  shed  and  two 
buildings,  containing  saw-pits,  was  not  a  yard 
within  the  meaning  of  the  enactment.  Stone  v. 
Commercial  Ruilway  Company,  9  Sim.  621. 

Trade  Fixtures.] — ^A  company  taking  a  manu- 
factory is  bound  to  take,  as  part  thereof,  the  trade 
fixtures  therein.  Gibson  v.  Hammersmith  and 
City  Railway  Company,  32  L.  J.,  Ch.  337 ;  9 
Jur.,  N.  S.  221  ;  8  L.  T.  43 ;  11  W.  R.  299. 

c.  Ijeas  than  Freehold. 

Leaseholds.]  —  Where  a  railway  company 
serves  a  notice  on  a  lessee  to  take  land  held 
under  a  lease  containing  a  proviso  against  assign- 
ment without  the  licence  of  the  lessor,  the  neces- 
sity for  such  licence  is  taken  away  by  the  oper- 
ation of  the  act.  Slipper  v.  ihttenham  and 
Hampstead  Junction  Railway  Company,  4  L.  B., 
Eq.  112  J  36  L.  J.,  Ch.  841  ;  16  L.  T.  446  ;  15 
W.  R.  861. 

Where  a  portion  of  the  land  comprised  in  a 
lease  is  taken  by  a  railway  company,  the  lessee 
is  not  bound,  under  s.  119,  to  procure  the  lesaor*s 
consent  to  the  agreement  with  the  company  for 
the  apportionment  of  the  rent.    lb, 

A  termor  is  entitled  to  the  benefit  of  sec- 
tion 92  of  the  Lands  Clauses  Act,  1846,  although 
his  option  would  not  affect  the  owner  of  the  fee. 
Pulling  v.  London,  Chathum  and  Dover  Rail' 
way  Company,  3  De  G.,  J.  &  S.  661  ;  33  L.  J., 
Ch.  605. 

Copyhold  Property.] — A  canal  company  was 
authorized  by  statute  to  purchase  land  on  volun- 
tary or  compulsory  sale  by  the  persons  interested, 
at  prices  to  be  agreed  upon  or  ascertained  by 
commissioners  or  a  jury  ;  and  a  form  *of  convey- 
ance was  prescribed,  purporting  that  the  paxty 
granted  all  his  "  right,  title,  and  interest  to  and 
in  the  same,  and  every  part  thereof,  to  hold  to 
the  company  for  ever."  The  company  was 
authorize  to  enter  upon  payment  of  price  or 
tender,  and  was  made  liable  to  render  compensa- 
tion for  damage  done  by  their  works,  if  claimed 
within  six  months.  A  copyholder  in  fee  executed 
a  conveyance  in  the  statutory  form  to  the  com- 
pany, who  paid  him  the  price,  and  entered  : — 
Held,  that  this  conveyance  passed  only  such  in- 
terest as  the  copyholder  could  convey  without 
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the  lord ;  and  that  on  the  copjholder^s  death,  no 
other  person  having  been  admitted,  the  lord 
might  seize  qaousque  for  want  of  a  tenant,  and 
maintain  ejectment  and  an  action  for  mesne 
profits  against  the  company.  Dimes  y.  Grand 
Junction  Railway  Canal  0>mpany^  9  Q.  B. 
469;  16  L.  J.,  Q.  B.  107;  11  Jur.  429— Ex. 
Ch. 

A  steward  of  a  manor,  entitled  bja  custom  to 
a  fee  upon  surrender,  and  another  fee  upon  ad- 
mittance to  copyhold  lands,  is  only  entitled  to  the 
fee  payable  in  respect  of  a  surrender  without 
admittance.  Cooper  v.  Koifolk  Railway  Com- 
pany, 6  Railw.  Cas.  94  ;  3  Ex.  546  ;  18  L.  J.,  Ex. 
176  ;  13  Jur.  195. 

A  lord  of  a  manor,  entitled  by  custom  to  fines 
on  surrender  and  admittance  to  copyholds,  is 
not  entitled  to  payment  of  any  fine  upon  the  exe- 
cution of  a  conveyance  by  a  copyholder  to  a  rail- 
way company,  or  upon  the  enrolment  of  such 
C(juyeyance ;  nor  to  any  compensation  for 
the  loss  thereof.  Eeoleeiastioal  Cammissiotiers 
for  England  v.  London  and  South-  Western  Rail- 
way Company,  14  C.  B.  743  ;  23  L.  J.,  C.  P.  177  ; 
18  Jur.  911. 

Where  copyholds  are  taken,  the  lord  is  not 
entitled  to  the  preliminary  fine  to  which  he 
would  be  entitled  on  an  enfranchisement  under 
21  &  22  Vict.  c.  94.  Wilton,  In  re,  2  Johns. 
&  H.  619;  32  L.  J.,  Ch.  191  ;  9  Jur.,  N.  S. 
1043. 

Mortgaged  Property.] — Mortgagees  of  lands, 
compulsorily  taken  by  a  railway  company,  are 
entitled  to  be  parties  to  an  assessment  of  the 
yalue,  and  an  inquiry  before  a  jury,  taken  as  be- 
tween the  company  and  the  mortgagors  (who 
were  in  occupation),  will  not  bind  the  mortgagees. 
Martin  v.  Loitdon,  Chatham  and  Dover  Rail- 
way Company,  13  L.  T.  365  ;  14  W.  B.  24. 

Sight  of  Pre-emption.] — C,  an  owner  of  land 
proposed  to  be  taken  by  a  railway  company  under 
their  compulsory  powers,  was  also  owner  of  a 
right  of  pre-emption  over  adjoining  land.  The 
line  of  the  company's  proposed  railway  passed 
over  this  adjoining  land ;  but  the  company's 
notice  to  treat  contained  no  expression  of  any  m- 
tcntion  of  purchasing  such  right.  C.'s  counter- 
notice  claimed  2,300^.  for  the  purchase  of  his 
land,  and  200Z.  for  his  right  of  pre-emption  land. 
The  parties  being  unable  to  agree  on  the  amount 
payable  by  the  company,  the  matter  was  re- 
ferred to  arbitration,  and  an  award  made,  fixing 
the  value  of  the  land  owned  by  C,  together  with 
all  damages  in  the  shape  of  compulsory  purchase 
or  otherwise  to  be  sustained  by  him  by  the  exer- 
cise of  the  company's  compulsory  powers  (with- 
out taking  into  consideration  the  right  of  pre- 
emption) at  1,925/.,  and  fixing  the  value  of  such 
right  to  C.  as  owner  of  the  other  land,  at  100/. 
The  award  further  declared  that  the  1,925/.  was 
due  from  the  company  to  C.  as  and  for  purchase- 
money  and  compensation  for  his  interest  in  his 
own  land,  and  for  all  other  damage  by  way  of 
severance  or  injury,  and  that  the  100/.  was  due 
in  respect  of  the  right  of  pre-emption,  and  the 
arbitrator  ordered  and  directed  that  both  sums 
should  be  paid  by  the  company  to  C.  The  com- 
pany having  refused  to  pay  the  100/.  on  the 
ground  that  they  never  intended  to  purchase  the 
right  of  pre-emption,  C.  commenced  an  action 
against  them  claiming  an  injunction  to  restrain 
them  from  taking  the  land  and  premises  belong- 


ing to  him,  **  except  npon  payment  of  the  pur- 
chase-money and  compensation  by  such  award 
determined  to  be  repayable  in  respect  of  such 
hereditaments  and  the  appurtenances  thereto 
belonging,"  and  from  interference  with  the  said 
premises  until  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  had  been  complied 
with ;  and  general  relief.  C.  now  moved  for  an 
injunction  in  the  terms  of  his  writ.  No  evidence 
was  adduced  that  the  right  of  pre-emption  was 
incident  to  the  ownership  of  C.'s  own  land,  or 
that,  if  it  was  only  a  personal  right,  its  value 
would  be  affected  by  the  mere  taking  of  such 
land : — Held  (1)  that  the  right  of  pre-emption 
must  be  deemed  to  be  a  mere  personal  right ;  (2) 
that  the  award  assessed  the  purchase  value  of  the 
right  of  pre-emption,  and  not  the  amount  pay- 
able as  compensation  for  damages  caused  by 
taking  C.'s  own  lands  without  the  right  of 
pre-emption ;  (3)  that  no  specific  claim  had  been 
made  tor  damages  in  that  respect,  and  that, 
therefore,  the  company  having  expressed  no 
intention  of  purchasing  the  right  of  pre- 
emption, and  there  being,  moreover,  nothing  to 
shew  that  any  such  damages  would  in  fact  be 
caused,  no  relief  upon  either  head  could  be  given, 
and  that  the  motion  must  accordingly  be  dis- 
missed with  costs.  Clout  v.  Metropolitan  and 
District  Railways  Jaint  Committee,  48  L.  T. 
257. 

d«  Klnes  and  Klnerala. 
See  infra^  TIL  2. 


4.  PUBCHASB-MONET. 

a.  Persoxui  entitled  to. 

Absolute  Benefioiariei.] — ^A  railway  company 
took  laud  which  was  settled  in  such  a  way  that 
a  father  and  a  son  had  at  that  time  between 
them  the  absolute  beneficial  interest.  The  pur- 
chase-money as  fixed  by  arbitration  having  been 
paid  Mnto  court : — Held,  that  the  owners  were 
entitled  to  have  part  of  the  fund  paid  out  of  ^ 
them  as  absolutely  entitled.  JoTyiS^  Trust  JEstate, 
In  re,  39  L.  J.,  Ch.  190 ;  18  W.  R.  312. 

Bector — Glinrehyard.] — A  portion  of  a  closed 
churchyard  was  taken  by  the  corporation  of  a 
town  to  widen  the  street,  and  the  amount  of  the 
purchase-money  was  paid  into  court: — Held, 
that  the  rector  was  entitle<l  to  have  the  divi- 
dends paid  to  him  for  his  life,  and  to  his  suc- 
cessors after  him.  Liverpool  QRector^,  JEhf  parte, 
23  L.  T.  364  ;  19  W.  B.  47. 

Part  of  the  burial-ground  of  a  parish  was 
required  by  a  railway  company.  The  freehold 
of  the  ground  was,  by  act  of  parliament,  vested 
in  the  rector  and  churchwardens  in  trust  for  the 
parish.  The  ground  was  subsequently  closed 
as  a  burial-place.  The  company  paid  the  pur- 
chase-money into  court : — Held,  that  the  rector 
for  the  time  being  was  entitled  to  the  dividends. 
St,  Martin's,  Birmingham  (^Rector),  Ex  parte,- 
19  W.  B.  95. 

Ocenpaxioy  by  adverse  PosMMor.] — ^Whea  the 
occupant  of  land  taken  by  a  railway  company 
under  the  Lands  Clauses  Act  had  a  possession 
which  would  have  ripened  into  a  title  by  adverse 
possession,  but  for  the  dealings  with  the  com- 
pany, the  court  allowed  the  purchase-money  to 
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be  paid  to  such  oocapant.  Etans^  In  re,  42  L.  J., 
Ch.  357— L.  JJ. 

A  party  took  possession  in  1850  of  a  vacant 
piece  of  land  and  continued  in  uninterrupted 
possession  of  it  until  1869,  when  it  was  taken  by 
a  railway  company  and  the  purchase-money  paid 
into  court  under  the  Lands  Clauses  Act,  1845, 
6.  79.  In  1871  he  presented  a  petition  for  the 
payment  out  of  court  to  him  of  the  purchase- 
money,  as  being  the  person  entitled  to  the  land 
in  respect  of  which  the  purchase-money  had 
been  paid  into  court : — Held,  that  this  inchoate 
title  to  the  land  having  been  interrupted  by  the 
parliamentary  rights  of  the  company,  he  had  no 
title  to  the  purchase-money.  Hollingsworth,  Ex 
parley  24  L.  T.  347  ;  19  W.  R.  580. 

A  railway  company  agreed  to  purchase  for 
600/.  the  fee-simple  of  lands,  of  which  W.  was 
the  true  owner,  from  H.,  who  was  in  possession 
of  them.  Afterwards,  finding  that  H.  had  only 
a  possessory  title  of  nineteen  and  a  half  years, 
they  paid  the  600/.  into  court  to  the  account  of 
the  party  interested  therein,  took  possession  and 
executed  a  deed-poll  under  s.  77  of  the  Lands 
Clauses  Act,  1845,  reciting  their  desire  that  the 
land  should  vest  in  them  for  all  the  estate  of  H., 
and  purporting  to  vest  in  themselves  the  fee- 
simple  of  the  lands.  No  claim  was  made  on 
behalf  of  W.  either  to  the  land  or  to  the  pur- 
chase-money until  after  the  expiration  of  twenty 
years  from  the  time  when  H.  had  taken  posses- 
sion. Upon  petition  by  persons  claiming  under 
II.  for  payment  out  to  them  of  the  600Z.  in 
court: — Held,  as  against  the  representative  of 
W.,  that  they  were  entitled  to  the  600/.,  as  being 
the  money  which  the  company  had  contracted 
to  pay  for  the  purchase  of  H.'s  interest  in  the 
lands.  Winder,  Ex  parte,  6  Ch.  D.  696  ;  46 
L.  J.,  Ch.  572  ;  25  W.  R.  768. 

A  person  shewing  title  by  adverse  possession 
for  twenty-six  years  after  the  expiration  of  a 
term  for  192  years,  to  land  taken  under  the  pro- 
visions of  the  Lands  Clauses  Act,  1845,  will  in 
the  absence  of  any  claim  by,  or  evidence  of  the 
existence  of,  the  reversioner,  be  deemed  to  be 
the  owner  of  the  land,  and  entitled  to  the  pur- 
chase-money under  the  Lands  Clauses  Act,  1845, 
B.  79.  Metropolitan  Street  Improvement  Act, 
1877,  In  re,  Chamberlain,  Ex  parte,  14  Ch.  D. 
323  ;  49  L.  J.,  Ch.  364  ;  42  L.  T.  358  ;  28  W.  R. 
565. 

Infant,  Tnutee  for  Company.]— A  vendor  con- 
tracted to  sell  land  to  a  railway  company,  and 
died,  having  devised  the  land  to  an  infant.  The 
company  had  entered  into  possession  under  its 
statutory  powers,  but  had  not  accepted  the  title. 
On  a  petition  under  the  Trustee  Act,  the  court 
made  an  order  declaring  the  in&nt  a  trustee  for, 
and  directing  that  on  payment  of  the  purchase- 
money  he  or  some  proper  person  should  convey 
to,  the  company.  Lmory,  In  re,  15  L.  R.,  £q. 
78 ;  42  L.  J.,  Ch.  509 ;  21  W.  R.  428. 

On  Spocifle  Perfbrmanee.] — ^A  railway  com- 
pany was  ordered  to  pay  money  to  vendors 
under  a  decree  for  specific  performance ;  they 
paid  the  money  into  court  instead.  On  the 
petition  of  the  vendors  the  money  was  paid  out 
to  them.  Qallien  r.  Metropolitan  Jlailtoay 
Company,  11  L.  R.,  Eq.  410 ;  40  L.  J.,  Ch.  544  ; 
19  W.  R.  795. 

Bowresf.]— Payment  of  purchase-money  out 


of  court  to  a  dowress.  Hall,  In  re,  9  L.  R.,  £q. 
179  ;  39  L.  J.,  Ch.  392. 

Tenant  for  Life.]— By  the  Lands  Clauacs  Act, 
s.  73,  a  tenant  for  life  is  forbidden  to  take  for 
his  own  use  money  which  may  be  contracted  to 
be  paid  either  in  consideration  of  his  not  oppos- 
ing a  bill,  or  for  any  special  damage  to  be  done 
to  himself  with  reference  to  the  severance  of  the 
estate ;  and  it  is  for  the  Court  of  Chancery  to 
determine  what  portion  of  such  money  is  to  be 
assigned  to  the  tenant  for  life,  in  respect  of  his 
own  personal  grievance.  But  the  tenant  for  life 
is  still  perfectly  competent  at  law  to  enter  into 
a  contract  for  the  whole  estate,  for  the  whole 
damage  by  severance,  and  for  the  withdrawal  of 
opposition  to  a  bill  as  the  condition  of  the  con- 
tract that  may  be  entered  into.  Taylor  v. 
Colchester  and  Midhnrst  Itailioay  Company,  4 
L.  R.,  H.  L.  628  ;  39  L.  J.,  Ex.  217 ;  23  L.  T.  657. 

A  testator  devised  in  strict  settlement  his 
residuary  estate,  consisting  of  freeholds,  lease- 
holds, &c.,  and  directed  his  trustees  to  sell  as 
they  might  think  fit.  Nearly  twenty  years  after 
his  deatjb  some  of  the  leaseholds  were  taken  by  a 
railway  company  under  its  compulsory  powers, 
and  the  purchase-money  was  paid  into  court : — 
Held,  that  the  tenant  for  life  was  entitled  to  such 
an  annual  payment  out  of  the  purchase-money 
invested  in  consols,  with  the  dividends  thereon, 
as  would  exhaust  the  whole  fund  invested  and 
the  dividends  thereon,  at  the  date  of  th^expira- 
tion  of  the  lease,  such  annual  payment  to  be 
ascertained  by  a  reference  to  an  actuary.  SeurrU, 
In  re,  11  L.  R.,  Eq.  80;  40  L.  J.,  Ch.  135  ;  23 
L.  T.  835. 

A  sum  of  6822.  16«.  2d.  consols,  representing 
the  accumulated  dividends  arising  from  the  pur- 
chase-money of  settled  freeholds  let  for  a  long 
term  of  years  at  a  peppercorn  rent  taken  by  a 
railway  company,  paid  out  to  the  tenant  for  life, 
who  had  an  absolute  testamentary  power  of 
appointment,  with  consent  of  the  remaindermen, 
the  presumption  being  that  a  woman  aged  fifty- 
one  years  and  eleven  months,  who  had  been 
married  fifteen  years  and  had  never  had  any 
children,  would  not  have  any  children.  Allaton^ 
In  re,  36  L.  T.  653. 

Presenting  Petition  to  Wind  np  Company.] — 

Where  land  has  been  compulsorUy  taken  by  a 
company,  under  the  Lands  Clauses  Consolidation 
Act,  1845,  the  court  held  that  the  owners  of  such 
land  were  not,  as  their  title  had  not  been  made 
out  and  accepted,  creditors  of  the  company  in 
respect  of  tne  unpaid  purchase-money  (the 
amount  whereof  had  been  determined  by  arbi- 
tration), so  as  to  enable  them  to  support  a  peti- 
tion for  a  winding-up  order  under  the  Companies 
Act,  1862.  Milord  Docks  Company,  In  rr, 
Li^er,  Ex  parte,  23  Ch.  D.  292  ;  48  L.  T.  660 ; 
31  W.  R.  716. 


b.  ZnTOstment  and  Payment  out. 
i.  Interim  Investment. 

In  what  Boonritiof.]— The  court  will  sanction 
the  interim  investment  on  real  security  of  pur- 
chase-money paid  into  court  under  the  Lands 
Clauses  Act.  Smith,  In  re,  9  L.  R.,  Eq.  178 ; 
18  W.  R.  369. 

Affidavit  Of  no  Title  dispeniod  with.]— The 
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affidavit  of  no  title  in  any  other  person  required 
by  the  Consolidated  Orders  XXXIV.  r.  3,  in 
support  of  petitions  under  acts  of  parliament 
for  the  interim  investment  of  purchase-money 
and  payment  of  dividends  to  the  persons  entitled 
thereto  was,  in  the  case  of  a  petition  under  the 
Lands  Clauses  Act,  1845,  s.  70,  by  a  large  public 
orporation,  dispensed  with.  Magdalen  College^ 
Oxford,  In  re,  42  L.  T.  822. 

Costs — In  what  Cases  payable  by  Company.] — 
Upon  an  order  for  an  interim  investment  on 
real  security  of  purchase-money  paid  into  court, 
the  costs  of  the  interim  investment  must  be  paid 
by  the  company,  but  not  the  costs  of  any  subse- 
quent investment  in  land.  FlemoUf  In  re,  10 
L.  R.,  Eq.  612  ;  40  L.  J.,  Ch.  86. 

Where  purchase-money  had  been  paid  into 
coart  under  the  Lands  Clauses  Act  and  invested 
in  consols,  upon  an  application  for  its  re-invest- 
ment on  mortgage  security: — Held,  that  such 
re-investment  could  not  be  treated  as  a  per- 
manent investment,  and  that  the  company  must 
piy  the  costs  without  any  condition  as  to  the 
costs  of  any  future  permanent  investment. 
lUythy  In  re,  16  L.  R.,  Eq.  468  ;  28  L.  T.  890 ; 
21  W.  R.  819. 

Purchase-money  for  lands  taken  by  a  railway 
company,  having  been  paid  into  court,  the  tenant 
for  life  of  the  estate  petitioned  that  the  money 
might  lie  re-invested  on  mortgage  : — Held,  that 
the  mortgage  could  not  be  considered  a  permanent 
investment,  and  a  direction  that  the  company 
should  not  be  required  to  pay  the  costs  of  a 
future  permanent  investment  refused.  Sewart, 
In  re,  18  L.  R.,  Eq.  278  ;  30  L.  T.  355. 

The  costs  of  an  interim  investment  in  consols 
and  of  the  petition  for  that  purpose  are  "ex- 
penses of  all  purchases  from  time  to  time*^ 
within  s.  89  of  the  General  Metropolitan  Paving 
Act  1817,  (57  Geo.  3,  c.  xxix.).  Merceron,  In  re, 
7  Ch.  D.  184 ;  47  L.  J.,  Ch.  114 ;  38  L.  T.  15 ; 
23  W.  R.  187. 

Payable  by  Tenant  for  Life.]— When  a 

tenant  for  life  petitions  for  the  interim  invest- 
ment of  purchase-moneys  paid  in  by  a  railway 
company  under  the  Lands  Clauses  Act,  and  for 
the  payment  to  him  of  the  dividends  thereon 
when  invested,  it  is  not  necessary  for  him  to 
serve  persons  having  charges  on  the  inheritance 
prior  to  the  life  estate,  and  the  costs  of  such 
parties,  if  served,  will  not  be  allowed  as  against 
the  company.  MorrU,  In  re,  20  L.  R.,  Eq.  470  ; 
45  L.  J.,  Ch.  63  ;  23  W.  R.  851. 

When  a  tenant  for  life  petitions  for  interim 
investment  of  purchase-money  of  the  settled 
estate  paid  into  court  under  the  Lands  Clauses 
Act,  the  company  need  not  pay  the  costs  of 
serving  or  giving  notice  to  the  trustees.  Dowling, 
In  re,  46  L.  J.,  Ch.  568  ;  24  W.  R.  729. 

When  Liability  of  Company  Ceases.]— After  a 
fund  which  represents  purchase-money  paid  by 
a  railway  company  has  been  invested  and  trans- 
ferred to  an  account  not  entitled  in  the  matter  of 
the  railway  company,  the  liability  of  the  company 
to  pay  costs  ceases  in  respect  of  any  subsequent 
investment  or  petition  for  payment  of  the  fund. 
FUher  v.  FUher,  FUher  v.  Oakes,  17  L.  R.,  Eq. 
340  ;  43  L.  J.,  Ch.  262  ;  29  L.  T.  720  ;  22  W.  R. 
638. 

See  aUo  MONBT  IN  CouET,  infra^  II,  4  (d). 


ii.  Charity  Lands. 


To  whom  Paid.] — Where  purchase-money  was 
paid  into  court,  in  respect  of  lands  vested  in 
charity  trustees,  subject  to  leases  for  years 
dependent  on  lives,  the  court,  in  the  exercise  of 
its  discretion,  ordered  the  money  to  be  invested, 
and  the  dividends  to  be  paid  to  the  trustees 
instead  of  being  accumulated.  St,  lliamas's 
Church  Lands  (Trusteei),  Bristol,  Ex  parte,  23 
L.  T.  135. 

Order  for  investment  of  the  proceeds  of  lands 
belonging  to  a  charity  which  had  been  taken 
under  the  Lands  Clauses  Act,  1845,  and  pay- 
ment until  further  order  of  the  interest  to  the 
secretary,  and  to  his  successors,  the  secretaries 
for  the  time  being,  of  the  trustees  of  the  charity 
of  which  there  was  no  treasurer.  Codri'ngton' s 
Charity,  In  re,  18  L.  R.,  Eq.  658. 

A  fund  in  court,  paid  in  under  the  Lands 
Clauses  Act,  1845,  as  the  price  of  charity  land, 
may  be  paid  out  to  the  trustees  of  the  charity,  as 
being  persons  absolutely  entitled  thereto.  Spur* 
stowe's  Charity,  In  re,  18  L.  R.,  Eq.  279  ;  43 
L.  J.,  Ch.  612  ;  30  L.  T.  355  ;  22  W.  R  566.  See 
also  Finnis  to  Forbes,  ante,  col.  1692. 

Costs— In  what  Cases.]— When  a  petition  was 
presented  by  the  trustees  of  a  charity  for  the 
transfer  of  the  purchase-money  of  lands  taken 
by  the  Commissioners  of  Woods  and  Forests 
under  3  &  4  Vict.  c.  87,  the  court  refused  to 
make  any  order  as  to  costs,  except  that  the 
trustees  were  to  have  theirs  out  of  the  fund. 
St.  Dunstan's  Charity  Schools,  In  re,  24  L.  T. 
613  ;  19  W.  R.  887. 

The  purchase- money  for  land,  the  property  of 
a  charity,  taken  under  the  provisions  of  the 
Lands  Clauses  Act,  1845,  had  been  paid  into 
court,  and  invested  in  government  securities. 
A  petition  was  now  presented  by  the  trustees  of 
the  charity  for  the  transfer  of  the  fund  to  the 
account  of  "  The  Official  Trustees  of  Charitable 
Funds  : " — Held,  that  this  must  be  considered  as 
a  petition  for  payment  of  money  out  of  court ; 
and,  therefore,  that  the  parties  taking  the  land 
must  pay  the  costs  of  the  petition.  Bristol  IVee 
Grammar  School,  In  re,  47  L.  J.,  Ch.  317. 

Land  belonging  to  a  charity  was  taken  by  a 
corporation  under  the  Lands  Clauses  Consolida- 
tion Act,  and  the  purchase-money  paid  into  court. 
The  charity  commissioners  haviug  approved  a 
scheme  for  the  re-investment  of  the  purchase- 
money  in  land,  and  directed  that  the  money 
when  paid  out  to  the  official  trustee  of  charity 
funds  should  be  applied  in  the  proposed  purchase, 
the  trustees  of  the  charity  petitioned  for  the 
transfer  of  the  fund  in  court  to  the  official  trustee, 
and  that  the  costs,  including  the  costs  of  re- 
investment, might  be  paid  by  the  corporation  : — 
Held,  that  payment  to  the  official  trustee  was 
payment  to  a  person  absolutely  entitled,  and  the 
corporation  were  not  liable  to  pay  any  further 
costs.  Bishop  Monk's  Horfidd  Trusts,  In  re, 
43  L.  T.  793  ;  29  W.  R.  462. 

Where  a  change  of  interest  in  certain  charity 
lands,  after  payment  into  court  of  the  purchase- 
money,  was  caused  by  the  charity  being  super- 
seded by  the  School  Board,  and  new  scheme 
sanctioned  and  new  governors  substituted  for 
the  old  trustees : — Held,  on  a  petition  by  the 
new  governors  for  payment  out  of  the  moneys 
in  court,  that  the  cba^ige  of  interest  was  not 
caused  by  the  act  oi  t^®  tiuateea,  and  that  the 
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company  was  liable  for  the  costs.  Shake^eare 
Walk  School,  In  re,  12  Ch.  D.  178 ;  48  L.  J.,  Ch. 
677 ;  28  W.  R.  148. 


iii.  Lands  of  Lunatics, 

Honey  not  Paid  into  Gonrt.] — ^Land  belonging 
to  a  lunatic  having  been  purcnased  by  a  railway 
company  under  the  powers  of  its  act,  an  order 
was  made  for  payment  of  the  purchase-money  to 
the  credit  of  the  lunacy,  and  for  its  investment 
to  the  joint  account  of  the  lunatic  and  the  com- 
pany, without  its  being  first  paid  into  court, 
under  the  Lands  Clauses  Act,  1845,  s.  69.  Milnes, 
In  re,  1  Ch.  D.  28  ;  34  L.  T.  46  ;  24  W.  R.  98— 
C.  A. 

The  application  for  such  an  order  must  not  be 
made  in  the  lunacy  only,  but  also  in  the  Chancery 
Division.    lb. 

Committee  releasing  Eent-charge.1 — Lands 
which  were  subject  to  a  rent-charge  in  favour  of 
a  Itmatic  during  his  life  were  taken  by  a  corpora- 
tion acting  under  the  Lands  Clauses  Act.  The 
court  authorized  the  committee  of  the  lunatic  to 
release  the  lands  from  the  rent-charge  upon  the 
corporation  purchasing  in  the  name  of  the 
lunatic  a  government  annuity  of  the  same  yearly 
amount  for  his  life.  Brewer,  In  re,  1  Ch.  D. 
409  ;  34  L.  T.  466 ;  24  W.  R.  466— C.  A. 

InTeited  in  Bailway  Stock.] — ^The  purchase- 
money  of  a  lunatic's  land  taken  by  a  public  body 
under  the  Lands  Clauses  Act,  1845,  s.  69,  was, 
under  the  circumstances,  ordered  to  be  invested 
in  guaranteed  railway  stock ;  but  the  name  of 
the  public  body  was  directed  to  be  omitted  from 
the  title  of  the  account,  an  investment  of  this 
nature  being  treated  as  equivalent  to  a  re-invest- 
ment in  land.  BucHngJiam,  In  re,  2  Ch.  D.  690 
— O.A. 

iv.   Tenants  in  Tail, 

Order  and  Coste.] — An  order  had  been  obtained 
on  petition  for  payment  to  a  tenant  for  life  of 
dividends  of  a  sum  of  stock  representing  pur- 
chase-money paid  into  court  oy  a  company 
which  had  taken  land  in  settlement.  The  tenant 
for  life  died,  and  the  guardian  of  an  infant 
tenant  in  tail  entered  into  receipt  of  the  rents 
and  profits.  At  the  death  of  the  tenant  for  life 
two  dividends  and  a  proportionate  part  of  a  third 
had  not  been  received  by  him : — Held,  that  the 
order  for  the  payment  to  the  executors  of  the 
tenant  for  life  of  the  dividends  and  apportioned 
part  of  the  dividend  might  have  been  obtained 
by  summons  ;  but  that  the  order  for  the  pay- 
ment of  the  other  apportioned  part  of  the 
dividend,  and  for  future  payment  of  dividends 
to  the  guardian  of  the  infant  tenant  in  tail, 
could  properly  be  made  only  on  petition,  of 
which  the  company  must  pay  the  costs.  Jolliffe, 
In  re,  9  L.  R.,  £q.  668  ;  23  L.  T.  303. 

Difentailing  Deed.] — ^A  fund  in  court  repre- 
senting land  taken  by  a  railway  company  under 
its  compulsory  powers  will  not  be  paid  out  to 
a  tenant  in  tail  without  a  disentailing  deed 
having  been  executed.  JButler,  In  re,  16  L.  B., 
Eq.  479 

When  a  fund  paid  into  court  under  the  Lands 
Clauses  Act,  1845,  is  claimed  on  petition  by  a 
^>erBon  who  would  hare  been  the  tenant  in  tail  of 


the  land  represented  by  the  fund,  it  is  unneces- 
sary for  him  to  execute  a  disentailing  deed  as  a 
condition  of  having  the  fund  paid  out  to  him. 
Row,  In  re,  17  L.  R.,  Eq.  300 ;  43  L.  J.,  Ch.  347 ; 
29  L.  T.  824. 

A  fund  in  court  r^resenting  land  taken  by  a 
canal  company,  under  the  powers  of  its  special 
act,  will  not  be  paid  out  to  a  tenant  in  tail  with- 
out a  disentailing  deed  having  been  executed. 
Norcop,  In  re,  31  L.  T.  85. 


Costs  of.] — Upon  a  petition  for  the  trans- 


fer to  the  petitioner  of  funds  lodged  in  court 
as  the  purchase-money  of  lands  taken  by  com- 
missioners under  their  compulsory  powers,  of 
which  lands  the  petitioner  was  tenant  in  tail  in 
possession,  the  court  refused  to  direct  that  the 
costs  of  a  deed  disentailing  the  funds  in  court 
were  payable  by  the  commissioners.  Allm,  Ex 
parte,  7  L.  E.,  Ir.  124. 

V.  Tenants  for  Life, 

Permanent  Improvements  by  Tenant  for  Idfis 
— Expenditure  already  IneuYred.] — A  tenant  for 
life  of  settled  estates  petitioned  for  the  applica- 
tion of  purchase-money  paid  into  court  under  a 
local  government  act,  which  incorporated  the 
Lands  Clauses  Act,  in  reimbursing  him  for  ex- 
penditure incurred  in  permanent  improvements 
before  the  purchase  was  made  or  contemplated  : 
— Held,  that  he  had  incurred  the  expenditure 
without  expectation  of  having  it  repaid,  and 
could  not  take  advantage  of  the  money  which 
had  unexpectedly  come  in.  Stocks  Devi^sed 
Estates,  In  re,  42  L.  T.  46. 

Leaseholds,  Sale  of— Benefit  of  Tenant  for 
Life  in  the  Proceeds  of  Sale.] — Petitioner  was 
entitled  for  life  under  a  marriage  settlement  to 
leaseholds,  which  had  eight  years  to  run.  The 
trustees  of  the  settlement  had  power  to  sell  the 
leaseholds  with  his  consent,  which  he  declined  to 
give.  The  leaseholds  were  taken  under  the  powers 
of  the  Lands  Clauses  Act,  and  the  proceeds  of 
sale  were  paid  into  court  and  invested.  The 
purchase-money  was  sufficient  to  provide  an 
annuity  for  eight  years  of  much  larger  amount 
than  the  net  annual  proceeds  of  the  leaseholds  : 
— Held,  that  the  petitioner  was  entitled  out  of 
the  income,  and  by  sale  from  time  to  time  of 
the  capital,  of  the  investment,  to  an  annuity  for 
a  pericKl  corresponding  to  the  residue  of  the  term, 
of  the  same  amount  only  as  the  average  net 
annual  proceeds  of  the  leaseholds  before  sale. 
But  held,  by  the  Court  of  Appeal,  that  the  peti- 
tioner was  entitled  to  receive  an  annuity  of  such 
an  amount  that  the  payment  of  it  would  exhaust 
the  fund  in  the  number  of  years  which  the  lease- 
holds had  to  run.  Asketo  v.  Woodhead,  14  Ch. 
D.  27  ;  49  L.  J.,  Ch.  320  ;  42  L.  T.  567  ;  41  L.  T. 
670  ;  28  W.  R.  874  ;  44  J.  P.  570— C.  A.  See 
Sewell,  In  re;  Allason,  In  re,  ante,  col.  1720. 

A  railway  comi>any  took  freehold  lands  settled 
by  a  will,  and  subject  to  leases  at  beneficial  rents 
made  by  the  tenant  for  life.  The  company  paid 
the  purchase-money  into  court  and  the  lands 
were  conveyed  to  them  subject  to  the  leases. 
The  tenant  for  life  made  an  arrangement  with 
the  lessees  that  they  were  to  continue  to  pay  the 
same  rents  as  before,  although  parts  of  the  pro- 
perties leased  had  been  taken  by  the  company. 
The  tenant  for  life  presented  a  petition  asking 
for  the  investment  of  the  money  in  court,  and 
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the  pnyment  of  the  dividends  to  her: — ^Held, 
that  the  conrt  would  not  allow  the  tenant  for 
life  to  dieriye  any  benefit  from  the  purchase  by 
the  company,  and  that  she  conld  not  receive  the 
dividends  on  the  purchase-money  during  the 
continuanee  of  the  leases,  but  that  they  must  be 
accumulated.  As  each  lease  fell  in  the  tenant 
for  life  would  be  entitled  to  so  much  of  the  divi- 
dends as  was  produced  by  the  purchase-money  of 
the  land  comprised  in  the  lease  which  had  fallen 
in,  as  also  the  income  of  the  accumulations  of  the 
past  dividends  of  such  portion  of  the  purchase- 
money.     Griffith's  tmi/,  In  re,  49  L.  T.  161. 

Where  leaseholds  renewable  by  custom  which 
had  been  demised  with  a  direction  to  trustees  to 
accumulate  funds  to  meet  the  fines  on  renewal, 
were  sold  and  the  investment  of  the  purchase- 
money  produced  a  less  income  than  the  rents  : — 
Held,  that  the  tenant  for  life  was  not  entitled  to 
have  the  deficiency  made  good  out  of  the  corpus 
of  the  fund.  Wood,  In  re,  10  L.  R.,  Bq.  572  ;  iO 
L.  J.,  Ch.  59  ;  23  L.  T.  430. 

Contraets  by.] — The  tenant  for  life  is  perfectly 
competent  at  law  to  enter  into  a  contract  for  the 
whole  estate,  for  the  whole  damage  by  severance 
and  for  withdrawal  of  his  opposition  to  a  bill,  as 
the  condition  of  the  contract  that  may  be  entered 
into,  but  it  is  for  the  Court  of  Chancery  to  deter- 
mine the  amount  payable  to  him.  Taylor  v. 
Chichester  aiid  Miahurst  Railway  Company,  4 
L.  R.,  H.  L.  628  ;  39  L.  J.,  Ex.  217  ;  23 L.  T.  657. 

A  railway  company  took  freeholds  settled  by  a 
will,  and  subject  to  eight  leases,  one  granted  by 
the  testator  and  the  other  seven  granted  under 
powers  in  the  will,  either  by  the  trustees  or  the 
tenant  for  life,  and  containing  covenants  by  the 
lessees  to  repair  or  rebuild.  The  company  pur- 
chased the  leasehold  interest  from  the  tenants 
themselves,  and  paid  the  purchase-moneys  of  the 
fee,  subject  to  the  lessees'  interests,  into  court 
under  the  Lands  Clauses  Consolidation  Act,  1845. 
The  income  of  the  purchase-moneys  when  in- 
vested would  be  g^rcater  than  the  aggregate  rents 
payable  under  the  leases  : — Held,  upon  petition 
by  the  tenant  for  life  for  investment  and  pay- 
ment to  him  of  the  dividends,  that,  having  regard 
to  the  74th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  he  was  entitled,  during  the  con- 
tinuance of  the  leases,  to  so  much  only  of  the 
dividends  as  equalled  the  amount  of  the  rents  he 
would  have  received  in  case  the  property  had  not 
been  taken  by  the  railway  company ;  that  the 
rest  of  the  rents  must  be  accumulated  ;  and  that 
upon  the  date  of  falling  in  of  each  lease,  the 
tenant  for  life  would  be  entitled  to  an  additional 
annual  sum  representing  the  income  of  so  much 
of  the  capital  of  the  purchase-moneys  as  was 
attributable  to  the  property  comprised  in  the 
lease  which  had  fallen  in,  and  of  the  accumula- 
tions thereof,  less  the  rent  under  such  lease. 
Wootton'i  Estate,  In  re,  (1  L.  R.,  Eq.  589),  fol- 
lowed. Form  of  order.  WUkes*  Estate,  In  re, 
16  Ch.  D.  597  ;  60  L.  J.,  Ch.  199. 

Coita — Jnriadietioii  of  Chaaoerj  over.] — Pur- 
chase-money had  been  paid  into  the  Court  of  Ex- 
chequer by  a  company  incorporated  under  an  act 
prior  to  the  Lands  Clauses  Act,  which  provided 
that  the  court  should  have  power  to  order  the 
costs  of  all  purchases,  together  with  the  necessary 
costs  of  obtaining  such  order,  to  be  paid  by  the 
company.  The  costs  of  a  petition  praying  for 
the  payment  of  the  dividends  of  the  investments 


of  the  purchase-money  to  a  tenant  for  life  had 
been  ordered  by  the  Court  of  Exchequer  to  be 
paid  by  the  company  : — Held,  that  the  Court  of 
Chancery  had  no  power  to  order  the  costs  of  a 
petition  for  transfer  of  the  fund  and  payment  out 
of  the  dividends  to  a  person  beneficially  entitled, 
to  be  paid  by  the  company.  Williams,  In  re,  12 
L.  R.,  Eq.  488. 


Payable  oat  of  Firnd.]— A  railway  com- 


pany having  power  to  take  compulsorily  portions 
of  an  estate,  served  notices  to  treat  for  them.  It 
afterwards  abandoned  part  of  its  undertaking, 
including  the  land  comprised  in  some  of  the 
notices,  but  took  the  rest  and  paid  the  purchase- 
money  into  court,  the  estate  in  question  being 
the  subject  of  a  testamentary  settlement.  Before 
the  abandonment  certain  costs,  charges  and  ex- 
penses had  been  incurred  for  the  tenant  for  life 
under  the  settlement,  and  certain  other  costs 
were  subsequently  incurred  in  an  unsuccessful 
attempt  to  obtain  compensation  for  not  going  on 
with  tne  notice  to  treat  in  respect  to  the  aban- 
doned portions : — Held,  on  a  petition  by  the 
tenant  for  life  for  investment  of  tne  fund  in  court, 
that  these  costs,  charges  and  expenses  might  pro- 
perly be  paid  out  of  the  fand  before  investment. 
Strathmore,  In  re,  18  L.  R.,  Eq.  338. 


When  entitled  to.]— A  tenant  for  life 


opposed  the  passing  of  a  canal  bill,  but  only  ob- 
tained the  insertion  of  some  clauses  for  the  protec- 
tion of  the  estate.  The  Lands  Clauses  Act  was 
incorporated  with  the  act  when  passed.  After  its 
passing  the  company  took  part  of  the  settled 
estate  and  paid  the  money  into  court.  In  the 
proceedings  for  ascertaining  the  value  of  the 
land  taken,  the  tenant  for  life  had  incurred  costs 
beyond  what  the  company  was  liable  to  pay,  and 
he  presented  a  petition  for  payment  of  these  costs 
and  of  the  costs  of  opposing  the  bill  out  of  the 
fund  : — Held,  that  the  petitioner  was  entitled  to 
be  paid  out  of  the  fund  all  costs  properly  in- 
curred by  him  in  relation  to  the  purchase  since 
the  passing  of  the  act,  but  not  any  costs  of  oppos- 
ing the  bill  in  parliament.  Berkeley  (^Eart),  In 
re,  10  L.  R.,  Ch.  56  ;  44  L.  J.,  Ch.  3  ;  31  L.  T. 
531  ;  23  W.  R.  195. 

When  a  petition  is  presented  by  a  tenant  for 
life  for  the  re-investment  of  purchase-money  in 
any  other  kind  of  investment  than  lands,  the  re- 
mainderman ought  to  be  served.  On  a  rehearing 
of  a  petition  for  such  investment  at  the  instance 
of  remaindermen,  the  investment  was  disallowed, 
but  the  railway  company  were  only  compelled  to 
pay  the  costs  of  one  hearing.  Leigh,  In  re,  6 
L.  R.,  Ch.  887  ;  40  L.  J.,  Ch.  687  ;  24  L.  T.  467  ; 
19  W.  R.  1105. 

Fond  exceeding  500Z.  not  dealt  with  for  Fifteen 
Tean — OfB  cial  Solicitor.  ]  ^Where  a  fund  in  court 
exceeding  oOOl,  in  value  and  representing  the  pur- 
chase-moneys of  settled  lands  taken  by  a  railway 
company  with  accumulated  interest,  had  not  been 
dealt  with  for  upwards  of  fifteen  years,  and  it  had 
become  necessary  under  the  Chancery  Funds 
Rules,  1874,  r.  91,  and  the  Chancery  Funds 
Amended  Orders,  1874,  Order  14,  to  serve  the 
official  solicitor  with  the  petition  for  the  pay- 
ment out  of  the  fund  : — Held,  first,  that  his  costs 
were  not  payable  by  the  railway  company, 
(Marie's  &tate,  In  re,  21  Ch.  D.  776. 

Held,  secondly,  that  such  costs  having  been 
occasioned  by  the  de£Qi;aV^  ol  tVie  tenant  for  life, 
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were  properly  payable  out  of  the  portion  of  the 
fund  which  came  to  his  estate.    lb, 

'<  Advene  GlazmantB.'*] — A  contest  between 
the  tenant  for  life  and  remainderman  as  to  how 
much  of  the  fund  belonged  to  one  of  them  and 
how  mnch  to  the  other: — Held,  to  be  a  litigation 
between  adverse  claimants  within  s.  80 ;  bat 
this  decision  was  disapproved  by  Jessel,  M.  R. 
Askew  V.  Woodh/'.adj  14  Ch.  D.  27  ;  49  L.  J.,  Ch. 
370  ;  42  L.  T.  567  ;  41  L.  T.  C70  ;  28  W.  R.  874  ; 
44  J.  P.  570. 

vi.  7h*u8tee*, 

Payment  to — In  what  Cases.]  —Land  devised  on 
trust  for  A.  for  life,  with  remainder,  as  she  should 
appoint,  was  taken  by  a  railway  company,  and 
the  purchase-money  paid  into  court.  A.,  by  will, 
appointed  to  two  trustees  on  trusts  for  persons  in 
succession.  On  jxjtition  by  these  trustees,  the 
purchase-money  was  ordered  to  be  paid  out  to 
tbem.  Illman,  In  re,  39  L.  J.,  Ch.  760 ;  22  L.  T. 
836  ;  18  W.  R.  962. 

When  the  purchase-moneys  of  property  subject 
to  a  trust  for  sale  for  the  benefit  of  infant  cestuis 
que  trustent  and  taken  by  a  railway  company, 
were  paid  into  court  by  the  company  under  the 
Lands  Clauses  Act,  1845,  the  court,  upon  a  peti- 
tion by  the  trustees  for  sale  and  the  cestuis  que 
trustent  for  payment  out  to  the  trustees  for  sale, 
declined  to  treat  the  trustees  for  sale  as  persons 
absolutely  entitled  within  s.  69,  and  ordered  the 
fund  to  be  carried  over  to  the  sejmrate  account 
of  the  infants,  directing  the  diviciends  to  be  paid 
to  the  trustees.  Jiraston,  In  r/*,  13  L.  R.,  Eq. 
664  ;  41  L.  J.,  Ch.  832  ;  26  L.  T.  148  ;  20  W.  R. 
355. 

Land  was  vested  in  trustees  to  sell  as  soon  as 
the  youngest  of  a  class  of  children  attained 
twenty-one,  and  to  divide  the  proceeds  among 
such  of  the  children  as  should  be  then  living,  and 
the  issue  of  such  of  them  as  should  be  dead. 
Part  of  the  land  was  taken  under  the  Lands 
Clauses  Act  before  the  youngest  child  attained 
twenty-one,  and  the  purchase-money  was  paid 
into  court.  After  the  youngest  child  attained 
twenty-one  the  trustees  and  some  of  the  cestuis 
que  trustent  presented  a  petition,  asking  that  the 
fund  might  be  paid  out  to  the  trustees,  or  in  the 
alternative  that  the  shares  of  those  cestuis  que 
trustent  who  were  petitioners  might  be  paid  out, 
leaving  the  other  shares  in  trust  in  the  matter  of 
the  act.  The  court  refused  to  order  payment  out 
to  the  trustees,  but  expressed  its  willingness  to 
make  an  order  according  to  the  other  alternative. 
The  petitioners  did  not  object  to  this,  but  the 
company  insisted  that  the  order  ought  to  be  for 
payment  of  the  whole  fund  to  the  trustees  : — 
Held,  that  as  the  petitioners  did  not  object  to 
the  order  proposed,  the  company  could  not  com- 
phiin  of  it.  Sowry,  In  re,  8  L.  R.,  Ch.  736  ;  29 
L  T.  233  ;  21  W.  R.  717  ;  sub  nom.  Lowry, 
In  re. 

Where  lands  settled  in  trust  for  a  widow 
during  her  life  or  until  her  second  marriage,  in 
trust  for  sale,  were  purchased  from  the  widow  by 
a  railway  company  under  the  7th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845,  the  pur- 
chase-money which  had  been  paid  into  court  by 
the  company  under  the  69th  section,  was,  on  the 
petition  of  the  widow,  ordered  to  be  paid  out  to 
the  trustees  of  the  settlement,  they  undertaking 
to  hold  the  same  upon  the  trusts  of  the  settle- 


ment   Evajis'  Settlement,  In  re,  14  Ch.  D.  511 ; 
43  L.  T.  172. 

A  fund  in  court,  representing  the  purchase- 
money  of  leaseholds  taken  by  a  railway  company 
under  the  Lands  Clauses  Act,  ordered  to  be  paid 
out  to  trustees  having  a  power  of  sale,  the  cestui 
que  trust  being  an  infant.  Oooch,  In  re,  3  Ch.  D. 
742.  See  also  Peters  v.  Lewes  and  EaU  GriK' 
stead  Railway  Company,  ante,  col.  1692. 

Absolutely  entitled.] — Where  purchase- 


money  for  land  has  been  paid  into  court  under 
the  Lands  Clauses  Act,  it.  may  be  ordered  to  be 
paid  out  to  trustees  of  a  settlement  or  will  with  a 
power  of  sale,  as  persons  "  becoming  absolutely 
entitled  "  under  s.  69.  Hohson,  In  re,  7  Ch.  D. 
708  ;  47  L.  J.,  Ch.  310  ;  38  L.  T.  365  ;  26  W.  R. 
470— C.  A. 

Land  was  by  will  vested  in  trustees  without  a 
power  of  sale  upon  trust  for  a  class  of  children 
who  should  attain  twenty-one  or  marry.  The 
shares  of  some  of  the  children,  who  had  attained 
twenty-one,  were  so  dealt  with  by  devise  or  mar- 
riage settlement  that  they  were  vested  in  trustees 
with  power  of  sale,  and  to  give  receipts  and  in- 
vest the  proceeds  of  sale.  Before  the  youngi?st 
child  attained  twenty-one  the  laud  was  pur- 
chased of  the  trustees  of  the  original  will  under 
the  Lands  Clauses  Act,  and  the  purchasse-money 
was  paid  into  court.  On  petition  by  the  trusteei 
of  the  devised  and  settled  shares  for  payment  out 
to  them  respectively  of  such  shares  : — Held,  that 
the  petitioners  were  the  persons  who,  within 
8.  69,  had  become  absolutely  entitled  to  such 
shares,  and  payment  out  ordered  accordingly.  Ih, 


Berriee  on  Cestnis  qne  trnitent.]— Trus- 


tees with  a  power  of  sale  are  "  persons  al)solntely 
entitled "  within  the  meaning  of  s.  69  of  the 
Lands  Clauses  Act,  1845,  and  the  purchase-money 
of  lands  vested  in  such  trustees  paid  into  ooort 
under  that  act  may  be  paid  out  to  them  on  pe- 
tition without  service  on  the  cestuis  que  trustent. 
Thofnas's  Settlement,  In  re,  46  L.  T.  746 ;  30 
W.  R.  244. 

Se-InTOBtment  in  Leasehold.] — Upon*  the  pe- 
tition of  the  trustees  of  a  freehold  chapel  taken 
by  a  railway  company,  the  purchase-money  was 
ordered  to  be  invested  in  the  purchase  of  a  lease- 
hold chapel  in  the  vicinity,  there  being  a  diffi- 
culty in  obtaining  a  suitable  freehold  site  for  a 
new  chapel,  and  the  price  agreed  to  be  paid  for 
the  leasehold  chapel  being  less  than  its  actual 
value,  Mehoboth  Chapel,  In  re,  19  L.  R.,  Eq. 
180  ;  44  L.  J.,  Ch.  375 ;  31  L.  T.  571 ;  23  W.  R, 
405. 

Beferenee  at  to  Title.]— On  a  petition  for  the 
reinvestment  of  501,  paid  into  court  under  the 
Lands  Clauses  Act  in  land  adjoining  the  settled 
estate,  the  court  refused  to  dispense  with  the 
usual  order  of  reference  as  to  title,  but  gave  leave 
to  the  parties  to  apply  in  chambers  that  the  in- 
vestigation of  the  title  might  be  dispensed  with. 
Blomjield,  In  re,  25  W.  R.  37. 

Coiti  of.] — ^Under  the  compulsory  powers  of  an 
act,  a  public  body  purchased  part  of  a  settled 
estate,  and  paid  the  purchase-money  into  the 
Court  of  Exchequer.  The  act  provided  that 
money  so  paid  in  should  be  reinvested  in  the  pur- 
chase of  land,  and  that  the  public  body  should 
pay  the  expenses  of  all  purchases  to  be  made  iu 
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pnrsnance  of  the  act : — Held,  that  although  it 
was  a  matter  transferred  from  the  Court  of  Ex- 
chequer, the  Court  of  Chancery  had  no  power  to 
order  the  public  body  to  pay  the  costs  of  a  peti- 
tion for  the  payment  of  the  fund  to  persons  who 
had  become  absolutely  entitled  to  it.  HarrUon^ 
In  re,  10  L.  R.,  Eq.  532 ;  40  L.  J.  Ch.  77 ;  18 
W.  R.  1065. 

Land,  which  was  devised  to  trustees  upon 
certain  trusts,  was  taken  by  a  company  under 
their  compulsory  powers,  and  the  purchase- 
money  paid  into  court  and  invested  in  consols. 
Upon  an  application  by  the  trustees  for  permission 
to  je-invest  the  money  in  the  purchase  of  property 
to  be  settled  upon  the  trusts  of  the  will : — Held, 
that  the  company  must  pay  the  costs  of  such  re- 
investment. Dodd,  In  re,  24  L.  T.  542  ;  19  W.  R. 
741. 

Costs  of  New  Tmstees.] — When  the  purchase- 
money  of  settled  lands  taken  by  a  local  board 
was  paid  into  court  and  invested,  and  the  divi- 
dends, on  the  petition  of  the  trustees  of  the  settle- 
ment, ordered  to  be  paid  to  them  by  name,  or 
one  of  them,  and  both  the  trustees  died,  the 
court,  on  the  petition  of  the  new  trustees  for 
payment  of  the  dividends  to  them,  declined 
to  order  the  local  board  to  pay  the  costs  of 
the  second  petition.    Pryor,  In  re,  35  L.  T.  202. 

A  public  company  having  taken  lands  belong- 
ing to  a  charity  and  paid  the  purchase-money 
into  court  under  the  Lands  Clauses  Consolidation 
Act,  the  usaal  order  was  made  for  investment 
and  payment  of  the  income  of  the  fund  to  the 
trustees  of  the  charity  or  any  two  or  more  of 
them.  Afterwards,  the  charity  having  been 
practically  superseded  by  the  School  Board,  a 
new  scheme  was  sanctioned  whereby  the  charity 
was  recast  and  new  governors  were  substituted 
for  the  old  trustees.  The  new  governors  then 
petitioned  for  payment  out  of  part  of  the  corpus 
towards  the  expenses  of  the  new  scheme,  and  for 
payment  of  the  income  of  the  remaining  fund  to 
the  petitioners  or  any  two  or  more  of  them.  The 
company  contended  that  they  were  not  liable  to 
pay  the  costs  of  a  petition  caused  by  a  devolution 
of  title  subsequent  to  the  taking  of  the  land  : — 
Held,  that  the  change  of  interest  having  been 
caused,  not  by  the  act  of  the  trustees,  but  by 
the  reconstitution  of  the  charity  (an  incident  to 
which  all  charities  were  liable),  the  company 
were  bound  to  pay  the  costs  of  the  petition. 
Shakespeare  Walk  School,  In  re,  12  Ch.  D.  178  ; 
48  L.  J.,  Ch.  677  ;  28  W.  R.  148. 


Portions  of  the  same  estate  were  taken  by  four 
different  companies,  three  of  which  were  after- 
wards amalgamated  : — Held,  that  the  costs  of  a 
petition  for  payment  out  of  the  purchase-moneys 
must  be  borne  by  the  subsisting  companies 
equally.  Manchester  and  Leeds  Railway  Com' 
pany,  In  re,  Oaskell,  Ex  parte,  2  Ch.  D.  360  ;  45 
L.  J.,  Ch.  268;  24  W.  R.  752. 

Three  distinct  parts  of  an  estate,  belonging  to 
the  same  person  as  tenant  for  life,  were  taken  by 
three  several  railway  companies,  under  their  com- 
pulsory powers.  The  purchase-money  payable 
by  each  company  was  paid  into  court,  and  peti- 
tions being  presented  for  investment,  one  of  these 
became  attached  to  the  Rolls  Court  and  the  other 
two  to  the  Vice-Chancellor's  Court.  Two  of  the 
companies  were  afterwards  amalgamated.  Three 
motions  for  payment  in  discharge  of  an  incum- 
brance were  served  on  behalf  of  the  tenant  for  life 
in  the  three  matters,  and  the  matter  attached  to 
the  Rolls  Court  having  been  transferred  to  the 
vice-chancellor  : — Held,  that  only  the  costs  of 
two  motions  should  be  allowed.  Midland  Great 
Western  BaUtoay  Compamy,  In  re,  9  L.  R.,. 
Lr.  16. 

Held,  also,  that  the  costs  should  be  borne  by 
the  subsisting  companies  moietively.    lb. 

Where  Bole  inapplioable.  ] — The  rule  that  the 
costs  of  a  re-investment  in  land  of  funds  paid  into 
court  under  the  Lands  Clauses  Act  by  different 
bodies  as  the  compensation  money  for  land  taken, 
are  to  be  borne  equally  by  the  different  bodies, 
does  not  apply  when  there  is  a  great  inequality 
in  the  amounts  of  the  different  funds,  but  the 
costs  will  in  that  case  be  apportioned  rateably 
between  the  different  bodies.  St.  Bartholommo^s 
Hospital  (^Governors),  J5x  parte,  20  L.  R.,  Bq. 
369;  32  L.  T.  652. 

viii.  Purchase  of  other  Lands. 

Where  situate.] — Money  paid  into  court  under 
the  Lands  Clauses  Act,  1845,  was  allowed  to  be 
re-invested  in  the  purchase  of  land  in  the  Isle  of 
Man.     Ihylor,  In  re,  40  L.  J.,  Ch.  454. 


vii.  When  taken  by  differetit  Corporations, 

Costs  in  HoietiM.]— Portions  of  lands  belong- 
ing to  a  corporation  were  taken  by  four  different 
companies,  the  undertakings  of  three  of  which 
afterwards  became  united: — Held,  that  the  costs 
of  a  joint  permanent  investment  of  the  purchase- 
moneys  must  be  borne  in  halves  by  the  subsisting 
companies.  Corpus  Christi  College,  Oxford,  Ex 
parte,  13  L.  R.,  Eq.  334;  41  L.  J.,  Ch.  170. 

A  local  board  of  health  and  a  railway  company 
had  taken  separate  parts  iof  the  settled  estate ; 
the  purchase-money  of  the  former  had  been  paid 
into  court,  and  they  were  respondents  to  a  peti> 
tion,  by  which  it  was  proposed  to  deal  with  their 
purchase-money: — Held,  that  the  coste  of  the 
one  hearing  before  the  vice-chancellor  must 
be  paid  in  moieties  by  the  railway  company 
and  the  local  board.  Leigh,  In  re,  25  L.  T.  644. 
VOL.  IV.  ' 


Costs  of  Be-inTOstment.] — A  railway  company 
took,  under  its  compulsory  powers,  land  which 
was  settled  in  such  a  way  that  a  father  and  a  son 
had  at  that  time  between  them  the  absolute  bene* 
ficial  interest.  The  purchase-money  as  fixed  by 
arbitration  having  been  paid  into  court : — Held, 
that  the  owners  were  entitled  to  have  part  of  the 
fund  re-invested  in  the  purchase  of  land,  to  be 
settled  to  somewhat  different  uses,  at  the  expense 
of  the  company.  Jones,  In  re,  39  L.  J.,  Ch.  190; 
18  W.  "Bs,  312. 

The  dean  and  canons  of  Manchester  presented 
a  petition  to  have  moneys  which  had  been  paid 
into  court  by  several  railway  companies  and 
other  public  bodies  for  lands  taken  from  them, 
re-invested  in  the  purchase  of  leasehold  interests 
in  other  lands,  of  which  they  were  reversioners 
in  fee  : — Held,  that  tiie  companies  and  other 
public  bodies  must  pay  the  costs  of  re-investment 
in  the  same  way  as  if  the  purchase  had  been  of 
freeholds.  Manchester  QDean  and  Canons^,  Ex 
parte,  28  L.  T.  184. 

When  all  parties  interested  were  sui  juris,  a 
railway  company  was  ordered  to  pay  the  costs  of 
investing  the  purchase-money  of  a  leasehold  in  a 
freehold  estate.  Parker,  In  re,  13  L.  R.,  Eq.  495  f 
41  L.  J.,  Ch.  473  ;  26  L.  T.  12  ;  20  W.  R.  289. 

3  K 
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(hi  Death  of  Petitioner.]—  On  a  petition  under 
the  Lands  Clauses  Act  to  sanction  an  investment 
in  land,  an  order  was  made  approving  the  invest- 
ment, and  directing  a  reference  as  to  title.  Before 
the  order  was  fully  worked  out  the  petitioner 
died.  On  the  application  of  his  executors,  it  was 
ordered  that  the  proceedings  should  be  revived 
for  their  benefit.  Youly  In  re,  16  L.  R.,  Eq.  107  ; 
12  L.  J.,  Oh.  900. 

Of  Inenmbraiieen.] — ^When  a  petition  is  pre- 
sented simply  for  the  investment  in  land  of 
money  paid  into  court  under  the  Lands  Clauses 
Act,  and  there  are  mortgages  or  annuities  chai^ged 
upon  the  estate,  the  proper  course  is  to  serve  the 
mortgagees  or  annuitants  with  a  copy  of  the 
petition  and  iOs.  costs,  with  an  intimation  that 
if  they  appear  they  will  be  liable  to  pay  their 
own  costs.  Oore-Langton,  In  w,  10  L.  R.,  Ch. 
328 ;  44  L.  J.,  Ch.  406  ;  32  L.  T.  785  ;  23  W.  R. 
842. 

The  rule  that  where  incumbrancers  are  parties 
to  a  petition  for  the  reinvestment  in  land  of 
money  paid  into  court  under  the  Lands  Clauses 
Act,  AQ$.  costs  ought  to  be  tendered  to  such 
parties  at  the  time  of  service  of  the  petition  in 
order  to  discourage  unnecessary  appearances, 
applies  to  the  case  of  payment  out  of  court  of 
such  moneys  to  persons  entitled  subject  to  incum- 
brances ;  but  the  petitioners  will  be  entitled  to 
add  to  their  costs  of  the  petition,  in  addition  to 
the  40«.,  a  sum  sufficient  to  cover  the  costs  of  an 
affidavit  of  service.  HaUtead  United  Charities, 
In  re,  20  L.  R.,  Bq.  48. 

What  Costs.  1 — When  money  paid  into  court 
under  the  Lands  Clauses  Act  is  sought  to  be  re- 
invested in  land  upon  a  contract  which  throws 
upon  the  purchaser  costs  of  the  purchase  which 
in  an  open  contract  would  be  borne  by  the  ven- 
dor, the  costs  directed  to  be  paid  by  the  company 
will  be  limited  to  those  which  in  an  open 
•contract  would  be  purchaser's  costs.  Christ's 
Hospital  (^Ootemors),  Ex  parte,  20  L.  R.,  Eq. 
■606. 

Costs  of  a  purchase  of  land  ordinarily  borne 
by  the  vendor,  but  thrown  by  special  stipulation 
upon  the  purchaser,  weie  held  under  the  circum- 
stances not  to  be  costs  of  re-investment  payable 
by  promoters  according  to  the  Lands  Clauses 
Act,  1845.  Temple  Church  Lands,  In  re,  47 
L.  J.,  Ch.  160  ;  26  W.  R.  259. 

On  a  petition  for  the  re-investment  in  land  of 
a  sum  made  up  of  four  several  amounts,  varying 
from  490Z.  consols  to  1,7972.  consols,  paid  into 
court  to  the  credit  of  the  petitioners  by  four 
several  respondents  for  the  purchase-moneys  of 
lands  taken  under  statutory  powers,  tha  costs  of 
the  re-investment  were  ordered  to  be  borne  by 
-the  respondents  equally.  Chrisfs  Hospital 
^Ooremors),  Bw parte,  27  W.  R.  468. 

See  also  eases,  post,  col.  1737. 

ix.  Buildings, 

Rectory.] — Money  paid  into  court  by  a  railway 
•company  in  respect  of  glebe  lands  was  ordered 
to  be  applied  towards  necessary  additions  and 
improvements  of  the  rectory  house ;  the  fund  to 
be  paid  out  to  the  bishop's  secretaiy,  he  under- 
taking to  apply  it.  Clay  pole  (^Rector),  Ex  parte, 
16  L.  R.,  Eq.  674  ;  42  L.  J.,  Ch.  776  ;  29  L.  T.  51. 

The  purchase-money  for  glebe  lands,  taken  by 
A  railway  company,  may,  with  the  consent  of 


the  bishop,  be  paid  by  the  court  to  the  rector  for 
the  building  of  a  rectoiy  house.  Bradfieid  St, 
Claire  (^Beetor),  Ex  parte,  32  L.  T.  248. 

A  rector  made  arrangements  as  to  building  a 
new  rectory  house,  which  was  estimated  to  cost 
2,304Z.  That  sum  less  140Z.  having  been  ob- 
tained, but  several  hundred  pounds  being  still 
unspent,  on  the  application  of  the  rector: — 
Held,  that  802.  which  had  been  paid  in  under  the 
Lands  Clauses  Act  asthepurcluuse-money  of  pait 
of  the  glebe  might  be  appropriated  towards 
the  expenses  still  to  be  incurred  in  building. 
HartinatoniRector),  Ex  parte,  23  W.  R.  484. 

Purchase-money  for  glebe  lands  taken  by  a 
railway  company  allowed  to  be  applied  in  re- 
building rectoiy ;  but  not  in  repairing  the 
chancel  or  in  repayment  of  money  borrowed 
from  Queen  Anne's  Bounty.  Louth  and  East 
Coast  Railway  Company,  In  re,  Qrimoldhy 
CReetor"),  Ex  parte,  2  Ch.  D.  225  ;  24  W.  R.  723. 

Under  42  Geo.  8,  e.  116,  s.  100.]-~By  42  Gea  3, 

c.  116,  s.  100,  surplus  stock  in  court  arising  from 
the  sale  of  land  for  the  redemption  of  land  tax 
may  be  laid  out  in  manors,  messuages,  lands, 
tenements,  and  hereditaments,  to  be  settled  and 
conveyed  to  like  uses  to  those  upon  which  the 
lands  taken  were  settled.  A  petition  by  the 
vicar  for  the  repayment  to  him  out  of  the  fund 
in  court  of  money  disbursed  by  him  for  repairs 
to  the  vicarage  house,  was  dismissed  as  an  un- 
authorized investment  under  the  act,  the  decisioos 
allowing  such  an  investment  under  the  Lands 
Clauses  Act  not  being  held  binding  on  the  court 
in  a  cas6  under  that  act.  Nether  Stowey  (  Fir«r- 
age).  In  re,  17  L.  R.,  Eq.  156  ;  29  L.  T.  604  ;  22 
W.  R.  108. 

Farm  Biiildings.J— When  it  is  shewn  to  be 
beneficial,  the  court  will,  under  the  Lands 
Clauses  Act,  s.  69,  order  the  purchase-money  of 
a  portion  of  glebe  land  taken  under  the  act  to 
be  laid  out  in  the  erection  of  farm  buildings 
on  the  remainder.  Shipton-under-Wyehwoed 
{Rector),  Ex  parte,  19  W.  R.  649. 

When  it  will  be  a  permanent  and  beneficial 
improvement  the  court  will  sanction  the  applica- 
tion of  part  of  the  purchase-money  of  glebe 
lands,  taken  by  a  railway  company,  in  defiaying 
part  of  the  cost  of  erecting  fann  buildings  on  the 
remainder.  Oamston  (^lUctor),  Ex  parte,  1  Ch. 
D.  477 ;  33  L.  T.  803  ;  24  W.  R.  369. 

Part  of  a  fund  in  court,  the  proceeds  of  sale  of 
a  portion  of  glebe  land  to  a  railway  company, 
ordered  to  be  paid  to  the  rector  towsjrda  recoup- 
ing past  outlay  in  the  erection  of  certain  build- 
ings on  a  farm  forming  part  of  the  glebe,  but 
only  on  evidence  being  produced  to  shew  that 
the  buildings  formed  a  permanent  and  v^oable 
improvement.  Holywell  -  cum  -  Needingworih 
iRector),  Ex  parte,  27  W.  R.  707. 

New    Buildings    and    Sepain    on    Settled 

Estate.]— Purchase-money  of  part  of  a  settled 
estate  paid  in  under  the  Lands  Clauses  Act, 
ordered  to  be  applied  towards  the  cost  of  latenl ' 
additions  to  a  house,  part  of  the  settled  estate. 
Sjpeer,  In  re,  3  Ch.  D.  262  ;  24  W.  R.  880. 

Land  forming  part  of  a  settled  estate  was 
purchased  by  a  railway  company  under  its  parlia- 
mentary powers,  and  the  purchase-money  was 
paid  into  court.  The  tenant  for  life  presented  a 
petition  asking  that  the  money  might  be  applied 
(1)  in  repaying  a  sum  that  he  hai  already  ex- 
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pended  in  improvements  to  and  repairs  of  the 
mansion  house,  and  in  erecting  new  farm  build- 
ings upon  one  of  the  farms  belonging  to  the 
estate,  the  tenant  of  which  was  ready  to  pay  a 
larger  rent  in  consequence  of  the  improvements ; 
(2)  in  repairing  the  roof  of  the  mansion  house 
which  was  not  water-tight ;  (3)  in  erecting  new 
farm  buildings  upon  four  other  farms  belonging 
to  the  estate  ;  (4)  in  pulling  down  a  public-house 
on  the  estate,  and  building  in  its  place  an  im- 
proved house  of  the  same  kind,  which  it  was 
expected  would  produce  a  much  higher  rental 
than  the  old  one.  The  remaindermen  consented 
to  the  proposed  application  No.  4,  but  not  to  the 
others  : — Held,  that  no  part  of  what  had  already 
been  spent  by  the  tenant  for  life  in  repairs  and 
improvements  ought  to  be  repaid  out  of  the 
money  in  court,  he  not  being  entitled  to  create 
any  charge  on  the  estate  for  the  amount  which 
he  had  so  expended.  Leigk^  In  re.,  6  L.  B.,  Ch. 
887  ;  40  L.  J.,  Ch.  687  ;  26  L.  T.  644  ;  19  W.  B. 
1105. 

Held,  also,  that,  the  tenant  for  life  being  the 
proper  person  to  keep  the  mansion  house  in 
repair,  even  though  he  was  not  accountable  for 
dilapidations,  the  proposed  expenditure  on  re- 
pairs of  the  mansion  house  ought  not  to  be  paid 
out  of  the  fund  in  court.    Ih, 

Held,  also,  that  the  erection  of  new  buildings 
upon  the  estate  was  in  substance  the  same  thing 
as  the  purchase  of  buildings  upon  other  land, 
and  that  the  fund  in  court  might  be  applied  in 
paying  the  expense  of  such  erection,  but  that  it 
ought  not  to  be  so  applied  without  the  consent 
of  the  remaindermen.    Ih, 

When  the  petition  was  set  down  for  hearing 
before  the  vice-chancellor,  only  the  railway  com- 
pany was  served,  and  they  not  opposing,  the 
vice-chancellor  made  an  order  sanctioning  all 
the  expenditure  which  was  asked  for  by  the  peti- 
tion. Before,  however,  this  order  had  been 
drawn  up,  the  making  of  it  came  to  the  know- 
ledge of  the  remaindermen.  They  then  applied 
to  the  vice-chancellor  to  have  the  petition  re- 
heard in  their  presence.  This  was  done,  and  the 
vice-chancellor  made  a  new  order,  refusing  to 
sanction  any  of  the  expenditure  asked  for  : — 
Held,  that  the  railway  company  could  only  be 
called  upon  to  pay  the  costs  of  one  hearing  before 
the  vice-chancellor.    Ih. 

Money  which,  under  the  provisions  of  a  deed, 
will,  or  private  estate  act,  is  to  be  invested  in  the 
purchase  of  lands,  as  well  as  money  so  to  be  in- 
vested by  virtue  of  the  Lands  Clauses  Act,  wiU  in 
a  proper  case  be  ordered  by  the  court  to  be 
employed  in  erecting  new  buildings  on  land 
already  settled  to  the  same  uses.  But  the  court 
will  not  sanction  its  being  laid  out  in  repairs,  or 
in  permanent  improvements  not  placing  new 
buildings  on  the  land.  Drake  v.  TrefuHs^  10 
X.  B.,  Ch.  364. 


Copyhold  House.]  —  Under  a   wiU   A. 


-was  tenant  for  life  of  a  copyhold  house  and 
two  leasehold  houses.  The  latter  having  been 
taken  under  the  Lands  Clauses  Consolidation 
Act,  the  purchase-money  was  paid  into  court 
under  the  69th  section.  The  trustee  of  the 
will  having  entered  into  a  contract  for  putting 
the  copyhold  house  into  permanent  repair,  and 
there  being  no  trust  funds  in  hand  out  of  which 
the  expense  could  be  defrayed,  the  court,  upon  a 
petition  for  re-investment  presented  by  the 
lenant  for  life  and  the  trustee,  and  without 


requiring  service  on  the  remaindermen,  ordered 
the  contract  price  of  the  repairs  to  be  paid  to 
the  trustee  out  of  the  fund  in  court,  and  the 
remainder  to  be  invested  in  consols  and  the 
dividends  paid  to  the  trustee.  Aldred^i  EstatCy 
In  re,  21  Ch.  D.  228 :  51  L,  J.,  Ch.  942  ;  46  L.  T. 
379  ;  30  W.  B.  777. 

Beoonpmont  of  Honeys  expended.] — A  rail- 
way company  took  part  of  the  glebe  land  be- 
longing to  a  rectory.  The  patron  of  the  living 
and  the  bishop  agreed  with  the  rector  that  the 
purchase-money,  when  paid  by  the  company, 
should  be  applied  in  paying  part  of  the  expense 
of  rebuilding  the  rectory  house,  which  was  in  a 
ruinous  condition,  tlie  remainder  of  the  money 
required  being  borrowed  from  Queen  Anne's 
Bounty.  The  company  neglected  for  some  years 
to  pav  the  money,  and  in  order  to  complete  the 
rebuildine  the  rector  advanced  a  sum  equal  to 
the  purchase-money  himself.  The  company 
having  paid  the  purchase-money,  the  rector,  the 
patron  and  the  bishop  petitioned  that  it  might 
be  paid  to  the  rector  to  recoup  his  advance  : — 
Held,  that  the  court  had  no  power  under  the 
Lands  Clauses  Act,  1845,  s.  69,  to  direct  such  an 
application  of  the  money.  WUliams  v.  Aylesbury 
and  Buckingham  Railway  Company ,  9  L.  B., 
Ch.  684  ;  43  L.  J.,  Ch.  826 ;  31  L.  T.  521. 

On  a  petition  by  a  tenant  for  life,  for  the 
re-investment  of  purchase-money  paid  into  court 
under  the  Lands  Clauses  Act,  the  court  will  not 
allow  any  of  the  fund  to  be  applied  in  recouping 
the  tenant  for  life  what  he  hais  already  expended, 
unless  such  expenditure  was  properly  a  charge 
on  the  estate,  nor  in  any  proposed  repairs  to  the 
mansion  house.    Zeighy  In  re,  supra. 

X.  Equity  of  Redemption, 

Not  permitted.] — The  court  will  not,  under 
the  power  conferred  by  the  Lands  Clauses  Act, 
8.  69,  invest  money  lodged  in  court  under  that 
act  in  the  purchase  of  an  equity  of  redemption. 
Portadotvn,  Dungannon  and  Omagh  Jtmotion 
Railway  Company ,  In  re,  10  Ir.  B.,  £q.  368. 

TherSore,  an  application  by  a  tenant  for  life 
of  lands  held  under  a  church  lease,  to  invest  the 
purchase-money  of  part  of  the  settled  lands 
taken  by  a  railway  company  in  payment  of  part 
of  the  purchase-money  of  the  reversion  bought 
from  the  commissioners  under  the  Irish  Church 
Act,  1869,  subject  to  a  mortgage  for  the  residue, 
was  refused.    lb. 

« 

•  xi.  Making  Roads. 

Not  permitted.] — The  court  has  not  jurisdic- 
tion on  the  application  of  a  tenant  for  life  of 
land  taken  by  a  public  company,  to  pay  him  the 
purchase-money  lodged  in  court,  on  an  under- 
taking by  him  to  lay  it  out  in  making  roads  on 
the  property,  for  the  purpose  of  improving  it 
and  inoreasing  the  value  of  the  inheritance. 
Belfast  Water  Commissioners,  In  re,  6  Ir.  B., 
Eq.  63. 

xii.  Land  Tax. 

Costs  of.] — ^A  company  purchased  lands  under 
a  private  act  of  parliament,  which  provided  that 
the  company  should  pay  the  costs  of  investment 
of  purchase-money  in  "lands,  tenements,  and 
hereditaments  "  : — Held,  that  the  costs  of  re-in- 
vestment in  the  redemption  of  land  tax  must  be 
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Said  by  the  companj.    Royal  Hospital  of  8t, 
:athari')ie,  In  re,  17  Ch.  D.  378  ;  44  L.  T.  52  ; 
29  W.  R.  495. 

The  purchase-monej  haviog  amounted  to 
125,000^.  the  court  did  not  consider  six  appli- 
cations for  re-investment,  still  leaving  38,4402. 
uninvested,  to  be  unreasonable.    Ih, 

The  costs  of  the  application  of  the  purchase- 
money  of  lands  taken  by  a  railway  company  in 
the  redemption  of  land  tax  are  payable  by  the 
company.  Bethlem  Hospital,  In  re,  19  L.  B.,  Eq. 
457  ;  44  L.  J.,  Ch.  406  ,•  23  W.  R.  644. 

xiii.  Mortgages, 

Of  ToUi  and  Bonds.] — Money  paid  into  court 
under  the  Lands  Clauses  Act,  s.  69,  by  a  rail- 
way company,  for  the  purchase  of  lands  belong- 
ing to  a  corporation,  was  ordered  to  be  applied 
in  the  payment  off  of  mortgages  of  certain  tolls 
and  of  bonds  which  had  been  given  by  the  cor- 
poration for  moneys  borrowed  under  the  pro- 
visions of  the  9  &  10  Vict.  c.  74,  s.  21,  Baths 
and  Wash  Houses  Act,  1846,  and  were  payable 
out  of  the  borough  fund,  which  fund  was  largely 
composed  of  the  rents  and  profits  of  the  real 
estates  of  the  corporation.  Derby  Municipal 
Instates,  In  re,  3  Ch.  D.  289  ;  24  W.  B.  729. 

Costs  ol] — ^When  under  the  provisions  of  local 
acts  which  authorized  the  taking  of  laud  and  the 
application  of  the  purchase-money  in  the  pur- 
chase of  other  land,  or,  in  the  case  of  the  parties 
interested  being  under  disability,  towards  the 
discharge  of  incumbrances  on  land  settled  to  the 
same  uses  as  that  taken,  and  provided  for  the 
payment  by  the  parties  taking  the  land  of  the 
costs  of  a  re-investment  in  land: — Held,  that 
when  a  petition  for  payment  out  of  court  of 
money  paid  in  under  the  act  asked  to  have  it 
applied  towards  paying  off  incumbrances  on 
other  land  settled  to  the  same  uses,  there  was 
no  liability  to  pay  the  costs  of  the  petitioners. 
Stanley  of  Alderley  (^Lord),  In  re,  14  L.  R.,  Eq. 
227  ;  26  L.  T.  822. 

A  railway  company  took  land  which  was 
settled  in  such  a  way  that  a  father  and  a  son 
had  at  that  time  between  them  the  absolute 
beneficial  interest.  The  petition  having  asked 
that  part  of  the  fund  should  be  applied  in  pay- 
ing off  a  mortgage  created  after  the  payment 
into  court,  the  petitioners  had  to  pay  the  costs  of 
the  mortgagee's  appearance.  Jones,  In  re,  39 
L.  J.,  Ch.  190  ;  18  W.  R.  312. 

After  payment  into  court  by  a  company  of  the 
purcliase-money  of  land  belonging  to  a  tenant 
for  life  and  remaindermen,  some  of  the  latter 
mortgaged  their  reversionary  interests  in  the 
fund.  Upon  the  death  of  the  tenant  for  life, 
the  owners  of  the  fund  and  their  incumbrancers 
presented  a  petition  for  payment  of  the  fund 
out  of  court : — Held,  that  the  company  were 
not  liable  to  pay  the  costs  incuri^  by  the 
mortgagees  in  proving  their  incumbrances. 
Oreat  Western  Railway  Company,  Ex  parte, 
Oo^tgKs  Trusts,  In  re,  24  Ch.  D,  669  ;  49  L.  T. 
494  ;  32  W.  R.  147. 

Litigation  between  advene  Claimants — ^Ac- 
connts.] — Property  which  was  in  the  possession 
of  a  mortgagee  was  taken  by  the  London  School 
Board,  and  the  purchase-money  paid  into  court 
pursuant  to  the  Lands  Clauses  Act,  1845.  The 
nortgagor's  trustee  in  liquidation  presented  a 


petition  asking  for  an  inquiry  as  to  what  was 
due  on  the  mortgage,  for  payment  to  the  mort- 
gagee of  what  should  be  so  found  due,  and  for 
EAjment  of  the  residue  of  the  purchase-money  to 
imself  : — Held,  that  the  board  must  pay  the 
costs  of  the  inquiry.  Bareham,  In  re,  17  Ch, 
D.  329 ;  29  W.  B.  525— C.  A. 

Costs  of  Inenmbranoera  on  Be-inTettment  ia 
Pnreliase  of  otiier  Lands.] — See  ante,  col.  1731. 

xiv.  Bent- Charge. 

Servioe  of  Petition.] — ^Where  a  petition  was 
presented  for  payment  out  of  court  of  purchase- 
money  paid  in,  in  respect  of  real  estate  pur- 
chased under  the  General  Metropolitan  Paving 
Act  (57  Geo.  3,  c.  xxix.),  service  of  the  petition 
upon  parties  entitled  to  certain  small  rent-charges 
charged  on  the  property  purchased,  but  which 
were  amply  secured  on  other  property  not  in- 
cluded in  the  purchase,  was  held  to  be  unneces- 
sarv.  Mercers^  Company,  Ex  parte^  10  Ch.  D. 
481';  48  L.  J.,  Ch.  384  ;  27  W.  B.  424. 

Inonmbrance.] — A  rail^^ay  company  took 
part  of  glebe  lands  which  were  subject  to  a 
yearly  rent-charge  created  under  the  General 
Land  Drainage  and  Improvement  Company*8 
Act,  1849,  to  repay  money  borrowed  by  a 
former  rector  for  outlay  on  the  glebe.  The 
company  paid  the  purchase-moneys  into  cooit 
under  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  incumbrancer  being  willing  to 
take  a  lump  sum  in  lieu  of  the  remaining 
payments  of  the  rent-charge  (eleven  in  num- 
ber), the  rector  petitioned  to  have  this  sum 
paid  off  out  of  the  fund  in  court,  and  to 
have  the  residue  of  the  fund  invested  as  if  it 
were  cash  under  the  control  of  the  court : — 
Held,  that  even  supposing  that  the  rector  could 
himself  have  charged  the  inheritance  of  the 
glebe  to  provide  for  or  to  repay  similar  outlay, 
the  court  ought  not  to  disturb  the  existing- 
state  of  things  and  allow  the  fund  in  court 
to  be  applied  in  anticipating  the  future  pay- 
ments of  the  rent-charge.  Xirksmeaton  (^Reetar'), 
Ex  parte,  20  Ch.  D.  203  ;  51  L.  J.,  Ch.  581  ;  90 
W.  B.  539. 

XV.  Practice  and  Costs, 

Surveyor's  Commistion.] — Upon  the  taxation 
of  a  bill  of  costs  relating  to  the  re-investment  in 
land  of  moneys  paid  into  court,  the  master  al- 
lowed a  lump  sum  for  surveyor's  charges,  being 
a  commission  on  the  amount  of  the  purchase- 
money  according  to  Bydc's  Scale,  which  is  a 
scale  prepared  by  an  eminent  surveyor  of  that 
name  on  the  principle  that  a  commission  varying 
from  five  to  one-half  per  cent  should  be  paid  to 
the  surveyor  accordiiig  to  the  amount  of  the 
purchase-money.  An  application  was  made  to 
the  court  to  direct  the  master  to  review  his 
taxation  in  respect  of  this  item  : — Held,  that 
the  question  was  in  reality  one  not  of  principle 
but  of  amount,  and  that  the  court  would  not 
interfere ;  but  that  if  it  was  a  question  of 
principle,  a  prevailing  practice  of  paying  sur- 
veyors by  commission  ought  not  to  be  disturbed. 
Att.'Oen.  V.  Drapers'*  Company,  9  L.  B.,  Eq.  69  ; 
21  L.  T.  651. 

Costs — Jnriidietion  of  Chancery.] — ^An  express 
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power  contained  in  an  act  of  parliament  to 
award  certain  specified  coats  does  not  exclude 
the  inherent  jurisdiction  of  the  Court  of  Chan- 
cery over  the  costs  of  proceedings  authorized  by 
the  act.  Spitaljields  Sc7u>oU,  and  CommUsioners 
of  Woods  and  Forests,  In  re,  10  L.  R.,  Eq.  671  ; 
22  L.  T.  569  ;  18  W.  R.  799. 

When  a  special  act,  giving  compulsory  powers 
of  taking  land  only,  provides  that  the  company 
shall  pay  the  costs  of  re-investment,  the  company 
is  not  liable  to  pay  the  costs  of  payment  out  to 
parties  entitled,  even  where  tne  money  was 
originally  paid  into  the  Court  of  Exchequer. 
Harrison,  In  re,  10  L.  R.,  Eq.  532;  40  L.  J.,  Ch. 
77;  18  W.  R.  1065. 


ITimeoeBfary.] — Two  petitions  were  pre* 


sented  by  the  same  petitioners  for  payment  out 
of  court  of  money  paid  in  by  a  railway  company. 
The  petitioners  were  entitled  to  part  of  the 
money  under  a  will,  and  to  the  other  part  under 
a  settlement.  The  trustees  of  the  will  were 
made  parties  to  one  petition,  and  the  trustees  of 
the  settlement  to  the  second  petition,  and  both 
sets  of  trustees  appeared  by  separate  solicitors 
and  counsel : — Held,  that  the  statements  in  the 
two  petitions  should  have  been  included  in  one  ; 
and  the  company  was  ordered  to  pay  the  costs 
of  the  first  petition  and  five  guineas  only  towards 
the  petitioners*  costs  of  the  second  petition,  and 
three  guineas  for  the  costs  of  each  set  of  trustees. 
JPattison,  In  re,  4  Ch.  D.  207. 

Two  portions  of  a  settled  estate  had  been  taken 
under  the  Lands  Clauses  Act  by  different  cor- 
porations, and  the  purchase-money  had  been 
paid  into  court  and  dealt  with  by  different 
branches  of  the  court.  It  being  desired  to  invest 
the  two  funds  together  in  the  purchase  of  land, 
two  petitions  were  presented.  The  court  allowed 
the  costs  of  one  only  as  costs  under  the  act. 
Gore-Langton,  In  re,  10  L.  R.,  Ch.  328;  44 
L.  J.,  Ch.  405  ;  32  L.  T.  785  ;  23  W.  R.  842. 
Affirming  44  L.  J.,  Ch.  198  ;  31  L.  T.  665.  And 
see  Arden  (JLord),  In  re,  post,  col.  1741. 

Of  Useless   Proeeedings.] — Land   was 

taken  by  a  railway  company.  The  company, 
wishing  to  take  possession,  paid  a  sum  of  money 
into  the  bank  under  the  Lands  Clauses  Act,  s.  85, 
and  proceedings  were  taken  to  summon  a  jury. 
An  agreement  was  then  come  to,  fixing  the  price 
for  the  land,  and  the  company  agreed  to  pay  all 
such  costs,  charges,  and  expenses  as  they  were 
liable  to  pay  under  the  Lands  Clauses  Act,  or 
otherwise  : — Held,  that  they  were  liable  to  pay 
the  costs  of  the  vendors  in  the  proceedings  to 
summon  a  jury.  Morris,  Ex  parte,  12  L.  R., 
Eq.  418  ;  40  L.  J.,  Ch.  543 ;  25  L.  T.  20 ;  19 
W.  R.  943. 

An  inquisition  for  assessing  compensation 
under  the  Lands  Clauses  Act  was  removed  by 
certiorari  into  the  Queen's  Bench  Diylsion,  and 
there  quashed,  on  the  ground  that  the  under- 
sheriff  had  misdirected  the  jury.  A  further 
inquiry  was  then  held  on  the  same  warrant  by 
the  sheriff,  and  compensation  was  duly  awarded 
to  the  claimants  by  the  jury  : — Held,  that  the 
claimants  were  entitled  as  well  to  the  costs  of 
and  incidental  to  the  abortive  inquiry,  as  to  the 
costs  of  and  incidental  to  the  inquisition  which 
resulted  in  a  good  verdict.  Reg,  v.  North  Lon- 
don Railway  Company,  or  Smith,  51  L.  J.,  Q.  B. 
241  ;  30  W.  E.  272. 

When  the  court  had  approved  of  a  proposed 


purchase  for  the  re-investment  of  a  fund  repre- 
senting land  taken  by  a  railway  company,  which 
proved  abortive,  the  title  being  defective : — 
Held,  that  the  company  must  bear  the  costs  of 
proposed  purchase.  Carney,  In  re,  26  L.  T.  308  ; 
20  W.  R.  407. 


Court  will  not  epeoify  what  are  properly 


payable.] — Semble,  the  court  will  not  specify 
what  costs  are  properly  payable  within  the  80th 
section  of  the  JUinds  Clauses  Consolidation  Act, 
1845,  but  wiU  leave  all  questions  on  that  point 
to  the  decision  of  the  taxing  master  in  the  first 
instance.    1  b. 


Conveyanoe  not  a  Condition  Preeedent  to 


payment  ot] — Where  the  amount  of  compensa- 
tion payable  to  the  owner  of  lands  taken  under 
the  Lands  Clauses  Acts,  1845  and  1869,  is  settled 
by  arbitration,  and  the  amount  and  the  costs  of 
the  arbitration  are  awarded  to  the  owner,  the 
taxed  costs  of  the  arbitration  become  payable  to 
him  within  a  reasonable  time,  and  the  execution 
of  the  conveyance  by  him  of  the  lands  taken  is 
not  a  condition  precedent  to  payment  of  such 
costs.  Capell  v.  Great  Western  Railway  Covh- 
pany,  9  Q.  B.  D.  459 ;  51  L.  J.,  Q.  B.  601  ;  47 
L.  T.  228.  Affirmed  11  Q.  B.  D.  348;  52  L.  J., 
Q.  B.  348  ;  48  L.  T.  505 ;  31  W.  R.  656--C.  A. 

Unpaid.] — When  glebe  lands  had  been 

taken  by  a  railway  company,  and  the  purchase- 
money  paid  into  court  and  an  order  had  been 
made  on  the  petition  of  the  rector  for  its  inyest- 
ment,  and  for  payment  of  the  dividends  to  him 
for  his  life,  and  for  payment  by  the  company  of 
his  costs,  the  company  having  since  become  in- 
solvent^ leaving  part  of  the  costs  unpaid  : — Held, 
that  part  of  the  fund  in  court  might  be  sold  for 
payment  to  the  solicitors  o£  the  rector  of  the 
amount  of  costs  remaining  due.  Great  Yeld' 
ham  QGlebe  Lands  of),  In  re,  9  L.  R.,  Eq.  68. 

When  Award  less  than  Offer.] — A  per- 


petual curate  refused  a  sum  of  money  offered  by 
a  corporation  as  the  value  of  glebe  lands  taken 
for  the  purposes  of  a  borough  improvement  act, 
and  r^uired  the  amount  to  be  settled  by  arbitra- 
tion. The  arbitrators  awarded  a  less  sum  than 
had  been  offered.  The  costs  of  the  perpetual 
curate  incidental  to  the  arbitration  were  ordered 
to  be  paid  out  of  the  purchase-money.  Whit- 
worth  (^Perpetual  Curate),  Ike  parte,  24  L.  T.  1 26. 

Where    no  Offer    made.] — The   Lands 

Clauses  Act,  s.  51,  giving  the  costs  of  inquisition 
to  the  owner  of  land  when  the  assessment  is 
greater  than  the  sum  offered,  does  not  apply 
where  the  promoters  have  made  no  offer,  and 
are  not  liable  at  all  for  the  claim  made.  Todd 
V.  Metropolitan  District  Railway  Company,  24 
L.  T.  435  ;  19  W.  R.  720. 

Of  Persons  holding  Common  Lands.] — 


Common  land  was  taken,  and  a  sum  paid  under 
the  Lands  Clauses  Act  to  a  committee  of  com- 
moners, was,  on  a  bill  filed,  paid  into  court.  The 
different  persons  who  in  chambers  established 
their  claims  to  share  in  the  funds  were  held 
entitled  to  receive  three  guineas  each  for  their 
costs.  Waterlow  or  Waterton  v.  Burt,  39  L.  J., 
Ch.  425  ;  18  W.  R.  683. 

Kew  Scheme  for  School.]— The  costs 
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eettling  a  new  scheme  for  a  voluntary  school, 
occasioned  bj  the  compViIsory  purchase  of  the 
site  of  such  school  by  a  public  body,  held  to  bo 
too  remote  to  be  "  costs  incurred  in  consequence 
of  the  taking  of  land,"  regard  being  had  to  the 
propinquity  of  board  schools,  and  the  general  cir- 
cumstances of  the  neighbourhood,  which  would 
probably  soon  have  led,  in  any  case,  to  a  recon- 
stitution  of  the  charity.  St.  Paul* g  Schools jJ^ins- 
htry,  In  to,  62  L.  J.,  Ch.  454  ;  48  L.  T.  412 ;  31 
W.  B.  424. 

And  see  Shakespeare  Walk  School,  In  re,  ante, 
col.  1729. 


Of  drawing    out   Honey  —  Kegleet  to 


deliyer  Statement  of  Title.] — Upon  the  compul 
Bory  purchase  of  land,  under  an  act  inoorpoia- 
ting  the  Lands  Clauses  Act,  1845,  and  the  Kail- 
ways  Act,  Ireland,  1851,  the  purchasers  lodged  in 
court  the  compensation  awarded,  inasmuch  as  the 
o\vner  had  &iled  to  deliver  a  statement  of  title 
within  the  time  prescribed  by  the  statutory 
notices  published  : — Held,  that  the  owner  must 
be  regarded  as  having  wilfully  neglected  to  make 
title  within  the  meaning  of  the  exception  in  the 
80th  section  of  the  Lands  Clauses  Act,  and  that 
he  should,  therefore,  bear  his  own  costs  of  draw- 
ing the  money  out  of  court.  Dublin  (  Coi^oration) 
In  re,  Dowling,  Ex  parte,  7  L.  R.,  Ir.  173. 

Power  to  ordor  Payment  of,  nnder  Pri- 
vate Aet.] — ^Purchase-money  had  been  paid  into 
the  Court  of  Chancery  in  1835,  under  an  act, 
which  provided  that  it  should  *'  be  lawful  for  the 
court  to  order  the  expenses  of  all  purchases 
made  with  the  fund  in  pursuance  of  this  act, 
together  with  the  necessary  costs  and  charges  of 
Obtaininc;  such  order,"  to  be  paid  by  the  com- 
pany lodging  it : — Held,  that  the  court  had  no 
power  to  order  the  costs  of  drawing  out  the  fund 
to  be  paid  by  the  company.  Ulster  Canal  Com- 
pany.  In  re,  6  Ir.  R.,  £q.  208. 

Cofts  in  other  Cases.]— iSS^t;  sub  titles  ante. 

Lands  Clanioi  Consolidation  Aot  inoorporated.] 
— A  public  improvements  act  referred  back  to 
and  incorporated  an  earlier  public  improvements 
act,  which  in  its  turn  referred  back  to  and  incor- 
porated a  third.  Each  of  the  three  acts  was 
passed  after  the  Lands  Clauses  Act,  and  in  none 
of  them  was  there  any  provision  for  the  payment 
of  costs  by  the  promoters  except  in  the  case 
of  moneys  paid  into  court  in  the  cases  of 
persons  under  disability  : — Held,  that  the  pro- 
visions contained  in  s.  80  of  the  Lands  Clauses 
Act,  as  to  the  payment  by  the  promoters  of  the 
costs  of  sales  and  conveyances  must  be  considered 
as  incorporated  in  the  latter  act,  there  being 
nothing  in  them  to  vary  or  except  such  provi- 
sions. Westminster  litate  of  Parish  of  St. 
Sepulchre,  In  re,  4  De  O.,  J.  &  8.  232.  See 
Metropolitan  District  Railway  Company  v. 
Sharpe,  ante,  col.  1690. 

Where  Adverse  Claims  set  np.  ] — A  railway  com- 
pany required  to  take  a  piece  of  land  to  which 
adverse  claims  were  set  up.  The  company  paid 
the  purchase-money  into  court.  One  of  the  claim- 
ants withdrew  his  claim  : — Held,  that  the  railway 
company  was  the  real  cause  of  the  costs  being 
incurred,  and  must  pay  them.  NorfoWs  QDvke  of) 
JSstates,  In  re,  31 L.  T.  79  ;  22  W.  R.  817. 

A  petition  was  presented  for  the  transfer  to 


the  petitioner  of  a  sum  of  money  lodged  in  court 
by  a  railway  company  under  the  Lands  Clauses 
Act,  1845,  and  several  claimants  to  the  sum 
appeared.  The  court  having  decided  that  the 
petitioner  was  entitled  to  the  whole  sum,  ordered 
the  railway  company  to  pay  the  coets  of  the  peti- 
tion and  of  the  proceedings  thereunder,  except 
such  costs  as  were  occasioned  by  the  litigation 
between  the  adverse  claimants ;  and  further 
ordered  the  unsuccessful  claimants  to  pay  to  the 

Eetitioner  such  costs  as  the  master  should  find  to 
ave  been  occasioned  by  their  adverse  claims. 
Oreat  Southern  and  Western  Railway  Company, 
Ex  parte,  11  Ir.  R.,  Eq.  497.  See  Bareham,  In 
re,  ante,  col.  1736. 

Pnrehato  or  Compensation.] — ^A  railway  com- 
pany when  constructing  their  line  excavated  soil 
on  the  land  of  M.,  and  used  the  stuff  for  ballast. 
No  notice  was  given  to  him  that  his  land  was 
required  for  the  purposes  of  the  company.  After 
a  delay  on  their  part  of  some  years  the  matter 
was,  with  other  claims  for  consequential  injury, 
referred  to  arbitration.  The  articles  recited  hia 
allegation  that  the  lands  had  been  '*  taken  and 
used  and  otherwise  injured,*'  and  provided  for 
the  ascertainment  of  the  purchase-money  for  the 
lands  taken  and  us^.  The  award  found  that  the 
company  had  "  cut  the  soil  of  a  portion  of  the  lands, 
and  tiiat  it  has  been  taken  and  used,"  &c.,  and 
awarded  a  sum  **  as  and  for  the  purchase-monej 
of  the  portion  of  the  lands,"  &c.  The  money  was 
paid  to  the  owner,  and  subsequently  the  pond 
formed  in  the  excavation  was  taken  by  another 
railway  company,  under  their  compulsory  powers. 
He  claimed  that  on  the  construction  of  the  deeds, 
and  under  the  facts  of  the  case,  he  had  remained 
the  owner  of  the  lands : — Held,  that  the  lands 
were  taken  by  the  company,  and  that  the  money 
was  paid  for  the  purchase,  and  not  merely  as  com- 
pensation for  injury  thereto.  Belfeut  Central 
Railway  Company,  In  re,  Maorory,  Ex  parte,  19 
W.  R.  238. 

Praetioe— Application,  how  made.] — Rule  3 
(7)  of  Ord.  LV.  of  the  Rules  of  the  Supreme 
Court,  1883,  though  it  affects  the  jurisdiction^  and 
not  merely  the  procedure  of  the  court,  is  not 
ultra  vires,  being  in  accordance  with  the  power 
conferred  by  18  &  19  Vict.  c.  136,  s.  16,  and  in 
fact  intended  to  be  made  under  the  powers  of 
that  act,  as  well  as  under  those  conferred  by  the 
Judicature  Acts.  London  (^Mayor),  Ex  part^^ 
25  Ch.  D.  384  ;  63  L.  J.,  Ch.  6  ;  49  L.  T.  437 ;  32 
W.  R.  87. 

The  new  rules  do  not  authorize-  a  judge  at 
chambers  to  order  payment  out  of  court  of  money 
paid  in  under  the  Lands  Clauses  Act,  1845. 
Calton's  Will  or  Trusts,  In  re,  25  Ch.  D.  240 ; 
53  L.  J.,  Ch.  329  ;  49  L.  T.  398  ;  32  W.  R.  150. 

But  on  a  subsequent  day,  on  the  case  being 
again  mentioned,  it  was  held  that  such  an  appli- 
cation must  in  future  be  by  summons,  and  not  by 
petition.     S.  C,  49  L.  T.  666  ;  32  W.  R.  167. 

The  general  words  of  Ord.  LV.  r.  2,  sub-s.  2^ 
not  being  cut  down  by  sub-s.  7  of  the  same  role, 
applications  for  payment  out  of  sums  not  ex- 
ce^ing  1,000Z.,  paid  in  under  the  Lands  Clauses 
Act,  must  now  be  made  by  summons  in  chambers 
and  not  by  petition.  Maidstone  and  Ashford 
Railway,  In  re,  and  Bala  and  Pestiniog  Railway ^ 
In  re,  25  Ch.  D.  168;  63  L.  J.,  Ch.  127;  32 
W.  R.  181. 

Application  was  made  by  summons  for  payment 
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out  of  court  of  a  sum  not  exceeding  1,OOOZ.  libe- 
rated bj  the  death  of  an  annuitant.  Orders  of 
court  had  been  made  from  time  to  time  directing 
payment  to  the  present  applicant  of  part  of  the 
same  funds  already  released  bj  the  death  of 
another  annuitant,  and  also  of  the  surplus  in- 
teresty  aftier  satisfying  the  remaining  annuities  : 
— Held,  that  there  had  been  an  order  declaring 
his  rights  within  Ord.  LY.  r.  2,  sub-s.  1,  and  that 
the  application  was  properly  made  by  summons, 
and  not  by  petition.  Brandram,  In  re,  25 
Ch.  D.  366  ;  63  L.  J.,  Ch.  331  ;  49  L.  T.  558 ;  32 
W.  K.  180. 

8Mling  Summoni.] — ^A  summons  by  a  rail- 
way company  for  payment  out  of  a  sum  of  less 
than  1,0002.  to  their  secretary,  was  directed  to  be 
sealed  in  analogy  to  the  practice  in  case  of  peti- 
tions. Maidstone  ajul  Ashford  Railtoay^  In  re, 
and  Bala  and  Festiniog  Railway,  In  re,  supra. 

Taxation.] — A  railway  company  cannot,  under 
the  83rd  section  of  the  Lands  Clauses  Consolida- 
tion Act,  tax  the  costs  of  conveyance  after  pay- 
ment by  them  of  the  costs.  South  Eastern  AaiU 
way  Co^mpany,  In  re,  Somen^Ule,  Ex  parte,  23 
Ch.  D.  167  J  52  L.  J.,  Ch.  438  ;  48  L.  T.  416  ;  31 
W.  R.  618. 

"  Full  costs  and  expenses  "  of  any  proceedings 
at  law  or  in  equity,  mentioned  in  s.  126  of  the  8 
&  9  Vict.  c.  18,  which  the  promoters  are  to  pay  in 
respect  of  any  litigation  for  taking  the  lands 
therein  mentioned,  mean  costs  as  between  at- 
torney and  client.  Hyde  y.  Manchester  (^Mayor, 
Jtc),  12  C.  B.  475. 

Funds  not  in  same  Court.] — When  two  funds 
paid  into  court  under  the  Lands  Clauses  Act  have 
been  dealt  with  by  different  branches  of  the 
court,  and  it  is  desired  to  deal  with  both  funds 
at  the  same  time,  the  court  will  give  leave  to 
present  one  petition  in  both  matters  in  one 
branch  of  the  court  without  tran^erring  either 
of  the  matters.  Arden  (^Lord),  In  re,  10  L.  B., 
Ch.  445 ;  24  W.  B.  190.  See  Oore-Langton,  In 
re,  and  JPattison,  In  re,  ante,  col.  1737. 

0.  Interest  on  Pnrchaao-Koney. 

What  allowed.] — Interest  at  4  per  cent,  is 
payable  by  a  railway  company  upon  the  purchase 
or  compensation  money  from  the  time  of  their 
taking  possession  of  the  land  under  their  statu- 
tory powers,  and  not  merely  from  the  subsequent 
period  of  ascertaining  the  price  by  the  verdict 
of  a  jury.  Rhys  v.  Dare  Valley  Railway  Corn- 
jmny,  19  L.  B.,  Bq.  93  ;  23  W.  B.  23. 

From  what  Period  payable.]— The  interest  of 
landowners  who  were  entitled  in  fee  simple  sub- 
ject to  certain  tenancies  was  assessed  by  a  jury 
under  the  Lands  Clauses  Act : — Held,  that  in- 
terest at  4  per  cent,  was  payable  from  the  date 
of  the  verdict,  although  de  facto  possession  of 
the  land  was  not  obtained  until  the  expiration, 
at  a  subsequent  period,  of  the  tenancies  subject 
to  which  the  land  was  held.  EcolsshiU  Local 
Board,  In  re,  13  Ch.  D.  366  ;  49  L.  J.,  Ch.  214  ; 
28  W.  B.  536. 

A  complete  contract  being  established  between 
a  railway  company  and  a  landowner  by  the 
notice  to  treat,  and  an  award  under  the  Lands 
Clanses  Consolidation  Act,  1846,  fixing  the 
amount   of  the  purchase-money,  the  ordinary 


rules  as  between  vendor  and  purchaser  apply  to 
such  a  contituit,  including  the  liability  of  the 
purchasing  company,  in  a  proper  case,  to  pay 
interest  on  their  unpaid  purchase-money.  Thus, 
where  the  title  has  not  been  accepted  before  the 
award,  and  the  company,  not  being  in  possession, 
delay  paying  or  depositing  the  purchase-money,, 
they  are  liable  to  pay  interest  at  4  per  cent,  per 
annum,  not  from  the  date  of  the  award,  but 
from  the  time  they  might  prudently  have  taken 
possession  ;  that  is,  when  a  good  title  was  shewn. 
Eccleshill  Local  Board,  In  re  (13  Ch.  D.  365), 
disapproved  of.  Pigott  and  the  Great  Western 
Railway  Company,  In  re,  18  Ch.  D.  146  ;  50 
L.  J.,  Ch.  679  ;  44  L.  T.  792  ;  29  W.  B.  727. 

SeooTOry  of  Arrears.] — In  1857,  S.  made  an 
equitable  mortgage  of  a  public-house  in  Leeds,, 
to  secure  the  repayment  of  4002.  with  interest 
at  6/.  per  cent.  The  mortgagor,  and  those  claim- 
ing under  him,  continued  in  possession  of  the 
house  without  paying  any  interest  on  the  debt. 
There  appeared  to  have  been  some  arrangement 
as  to  that,  though  what,  exactly,  was  not  shewn. 
In  September,  1876,  the  corporation  of  Leeds 
gave  notice  to  the  parties  interested  in  the  house 
of  their  intention  to  take  it,  under  their  compul- 
sory powers,  for  the  benefit  of  the  borough,  and 
then  paid  the  purchase-money,  l,160Z.,into  court. 
The  mortgagees  presented  a  petiticm  for  payment 
out  of  court  to  them  of  their  principal  money 
and  interest  for  nineteen  years  at  hi,  per  cent., 
together  with  their  costs  : — Held,  that  they  were 
entitled  to  their  principal  money,  with  interest, 
for  the  whole  period  claimed  ;  but  on  a  re-argu- 
ment, that  six  years'  arrears  of  the  interest 
could  only  be  recovered.  Stead,  In  re,  2  Ch.  D, 
713 ;  45  L.  J.,  Ch.  634  ;  35  L.  T.  465  ;  24  W.  B. 
698. 

d.  Koney  In  Oonrt* 

Interim  Investment] — Money  paid  into  court 
under  a  private  act,  and  invested  in  exchequer 
bills,  is  "  cash  under  the  control  of  the  court," 
within  the  meaning  of  the  act  23  &  24  Vict, 
c.  38,  and  the  General  Order  of  the  Ist  of 
February,  1861,  and  may  be  invested  in  any  of 
the  securities  sanctioned  by  the  court,  although 
such  private  act  directs  the  investment  to  be 
in  exchequer  bills.  Jackson  v.  Tyas,  62  L.  J., 
Ch.  830. 

Purchase-money  paid  into  court  under  the 
Lands  Clauses  Consolidation  Act,  1845,  is  cash 
under  the  control  of  the  court  within  the  mean- 
ing of  22  &  23  Vict.  c.  38,  s.  10,  and  accordingly 
the  court  has  power  to  direct  tiie  investment  of 
it  in  Bast  India  Stock.  Boyd's  Settled  Estate, 
In  re  (21  W.  B.  667)  ;  Langmead  v.  Cocherton 
(25  W.  B.  315)  ;  Kirhsmeaton  (^Rector),  Ex  parte 
{infra)  overruled.  St,  John^s  College,  Oxford^ 
Ex  parte,  22  Ch.  D.  923  ;  52  L.  J.,  Ch.  268  ;  48 
L.  T.  331  ;  31  W.  B.  65— C.  A. 

Money  paid  into  court  under  the  Lands  Clauses 
Consolidation  Act,  1846,  is  not  to  be  invested  as 
cash  under  the  control  of  the  court,  but  only  in 
the  manner  specified  in  the  act.  Fryer's  Settle* 
vient.  In  re  (20  L.  B.,  £q.  468)  not  followed. 
Kirksvieaton,  QRector')  Ex  parte,  20  Ch.  D.  203  ; 
51  L.  J.,  Ch.  581 ;  30  W.  B.  539.  Overruled  by 
preceding  case. 

Dividends,  Payment  ol] — The  purchase-money 
of  a  settled  estate  sold  under  the  Lands  Clauses 
Act  may  be  invested  like  cash  under  the  control 
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of  the  courtf  and  the  dividends  may  be  paid  to 
the  trustees  for  the  time  being  or  one  of  them. 
I'oy,  In  re,  33  L.  T.  161 ;  23  W.  R.  744. 


Impressed  with  Charaoter  of  Bealty.]— Pur- 
chase-money paid  into  court  by  a  railway  com- 
pany under  s.  69  of  the  Lands  Glauses  Act,  1846, 
for  land  of  which  an  infant  is  absolutely  seised 
in  fee,  remains  impressed  with  the  character  of 
real  estate,  and  on  the  death  of  the  infant 
descends  to  his  heir-at-law.  Kelland  v.  Ftdford^ 
6  Ch.  D.  491 ;  47  L.'  J.,  Ch.  94  ;  25  W.  R.  606. 

The  word  "  settled  "  in  s.  69  means'  simply 
*•  standing  limited."    lb. 

Costs  of  Investing.]— Semble,  that  the  court 
has  jurisdiction  under  57  Geo.  3,  c.  29  (General 
Metropolitan  Paving  Act),  ss.  84  and  89,  to  order 
payment  by  a  district  board  of  works  of  the 
expenses  of  the  investment,  in  consols,  of  the 

Eurchase-money  of  lands  by  agreement  taken 
y  the  board  in  pursuance  of  the  statute,  and  of 
the  costs  of  the  petition  for  investment.  Mer- 
eeron,  In  re,  7  Ch.  D.  184  ;  47  L.  J.,  Ch.  114  ; 
38  L.  T.  15  ;  26  W.  R.  187.  And  see  lioake's 
Will,  In  re,  28  W.  R.  762. 

Of  Ineumbrancers.] — Where  purchase- 
money  has  been  paid  into  court  under  the  Lands 
Clauses  Consolidation  Act,  1845,  or  the  Artizans* 
and  Labourers'  Dwellings  Improvement  Act, 
1875,  and  a  petition  is  presented  for  payment 
out  either  to  or  with  tne  consent  of  incum- 
brancers, the  only  costs  which  the  company  or 
local  authority  (as  the  case  may  be)  can  be 
required  to  pay,  in  addition  to  the  petitioner's 
costs,  are  the  sum  of  42#.  for  the  incumbrancers' 
costs,  and  a  further  sum  sufficient  to  cover  the 
costs  of  an  affidavit  of  service  of  the  petition 
upon  the  incumbrancers.  HaUtead  United 
Charities,  In  re  (20  L.  R.,  Eq.  48)  followed  ; 
Artizans^  and  Labourers^  Dwellings  Improve- 
mcTit  Act,  1875,  In  re,  Jones,  Ex  parte,  14  Ch.  D. 
624  :  43  L.  T.  84. 


Payment  out  of  Court— Adyerse  Claimants- 
Claim  of  the  Crown.] — A  railway  company,  under 
the  powers  of  its  act,  gave  notice  to  a  lord  of 
the  manor  to  take  a  piece  of  land  on  the  sea- 
shore, which  he  claimed  as  part  of  the  waste  of 
his  manor.  The  purchase-money  was  assessed 
by  arbitration,  but  an  adverse  claim  having  been 
made  by  the  crown,  the  company  paid  the  pur- 
chase-money into  court  under  the  76th  section  of 
the  Lands  Clauses  Act.  The  crown  filed  an  in- 
formation against  the  lord  of  the  manor  claiming 
the  land,  together  with  other  land,  as  part  of  the 
foreshore.  The  lord  of  the  manor  having  filed  a 
]Xitition  for  payment  of  the  purchase-money  to 
him  : — Held,  that  as  the  crown  could  not  be 
brought  before  the  court  under  the  Lands  Clauses 
Act  to  contest  the  claim  of  the  petitioner,  the 
petition  ought  to  stand  over  till  the  information 
had  been  heard.  Lowestoft  (Jdanor  of),  In  re, 
Reeve,  Ex  parte,  24  Ch.  D.  253  ;  52  L.  J.,  Ch. 
912  ;  49  L.  T.  523  ;  32  W.  R.  309— C.  A. 

Quaere,  as  to  the  course  which  ought  to  have 
been  pursued  if  the  rival  claimant  had  been  a 
subject    Ib» 


5.  Vbnbob's  Lien  fob  unpaid 
Money  and  Costs. 


PUBCHASE- 


Joriidictioii  of  Court.]— On  a  bill  by  unpaid 


vendors  of  land,  taken  possession  of  by  a  rail- 
way company,  specific  performance  of  an  agrees 
ment  and  of  an  award,  determining  the  value  of 
the  land  and  binding  the  company  to  construct 
a  bridge,  was  decreed,  payment  of  the  unpaid 
purchase-money  ordered,  and  the  right  of  the 
vendors  to  a  lien  declared.    The  money  was  not 
paid,  and  the  bridge  not  constructed,  and  the 
vendors    accordingly  presented  a  petition  for 
sale  of  the  land  and  for  a  reference  to  chambers 
to  assess  the  damages  in  respect  of  the  non-con- 
struction of  the  bridge  : — Held,  that  they  were 
entitled  to  the  order  prayed  for,  and  an  objection 
that  the  court  had  no  jurisdiction,  from  the  fact 
that  the  company's  line  was,  under  an  act  of 
parliament  passed  subsequently  to  the  decree, 
being  worked  by  another  company  as  an  integral 
portion  of  its  own  undertatdng,  and  that  all 
matters  and  disputes  in  which  that  company 
was  interested  were,  by  the  same  act,  referred  to 
the  decision  of  arbitrators,  was  overruled,  on  the 
ground  that  the  act  did  not  contemplate  any 
interference  with  the  previously  existing  and 
paramount  rights  of  the  vendors.    St,  Oermans 
\EarV)  V.    Crystal    Palaee  and  South  London 
Junction  Railtoay  Company,  11  L.  R.,  £q.  568  ; 
24  L.  T.  288  ;  19  W.  R.  584. 

Appointment  of  BeoelTer — Injimetion  reftued.  ] 
— A  person  who  had  sold  to  a  railway  company 
some  land  over  which  the  railway  had  been 
made  and  opened,  obtained  a  decree  ordering 
specific  performance,  and  declaring  his  lien  for 
the  balance  of  purchase-money.  The  company 
having  become  insolvent,  an  order  was  made,  on 
the  petition  of  the  vendor,  for  sale  of  the  land 
and  payment  of  the  deficiency,  and  for  an  in- 
junction restrainitig  the  company  until  payment 
from  running  any  engine  over,  or  otherwise 
using  or  continuing  in  possession  of  the  land  : — 
Held,  that  an  injunction  was  not  the  proper 
form  of  relief,  as  it  would  make  the  land  useless 
to  both  parties.  The  order  for  an  injunction  was 
therefore  discharged,  and  an  order  made  for  a 
receiver,  with  a  direction  to  the  company  to  give 
him  immediate  possession.  Munns  v.  Isle  of 
Wight  Railway  Company,  5  L.  R.,  Ch.  414  ;  39 
L.  J.,  Ch.  522  ;  23  L.  T.  96  ;  18  W.  R.  781. 

When  land  purchased  by  a  railway  company 
is  sold  to  enforce  the  vendor's  lien  for  unpaid 
purchase-money,  it  is  sold  free  from  all  claims 
of  the  public  to  use  it  as  a  highway.    lb, 

A  railway  company,  by  agreement  vrHh  a 
landowner,  were  let  into  possession  of  land 
which  they  required  for  part  of  their  line,  and 
made  their  railway  over  it,  giving  a  bond  for 
payment  of  the  purchase-money  on  a  future 
day.  Default  was  made  in  payment  of  the 
bond :  —  Held,  that  the  landowner  was  not 
entitled  to  an  injunction  to  restrain  the  com- 
pany from  continuing  in  possession  until  the 
purchase-money  was  paid.  Pell  v.  Northampton 
and  JSanhtry  Junction  Railtoay  Company,  2 
L.  R,  Ch.  100. 

Whether  the  landowner  might  not  be  entitled 
to  a  receiver  or  to  have  the  money  paid  into 
court— quaere.     lb. 


Restraining  Company  firom  eontianing 

in  [Possession.] — A  railway  company  agreed  to 
purchase  lands  required  for  the  purposes  of  the 
imdertaking.  The  purchase-money  was  ascer- 
tained, and  the  company  took  possession  and 
constinicted  the  railway,  but  no  part  of  the  par- 
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chase-money  was  paid,  nor  was  a  conveyance 
executed.  The  vendor  brought  a  suit  to  obtain 
payment,  in  which  suit  a  receiver  was  appointed, 
and  he  afterwards  obtained  a  decree,  ordering 
specific  performance,  and  declaring  his  lien  for 
the  purchase-money,  with  liberty,  in  default  of 
payment,  to  apply  in  chambers  as  to  enforcing 
his  lien  by  a  sale.  Default  having  been  made, 
the  lands  were  put  up  for  sale,  but  no  person 
bid ;  whereupon  the  plaintiff  moved  that  the 
order  for  sale  might  be  discharged,  that  the 
company  might  be  ordered  to  give  up  possession 
to  the  plaintiff,  and  in  the  meantime  be  re- 
strained from  running  any  engine  over  or  other- 
wise continuing  in  possession  of  the  land  : — 
Held,  that  an  injunction  to  restrain  the  company 
from  continuing  in  possession  ought  not  to  be 
awarded,  at  all  events  until  after  another  at- 
tempt had  been  made  to  sell  the  land.  WUlianu 
V.  Aylesbury  and  BttcHnghavh  Railway  Coin* 
pany,  28  L.  T.  547  ;  21  W.  R.  819. 

But  the  Court  of  Chancery  will  not,  for  the 
purpose  of  enforcing  the  lien  of  an  unpaid  ven- 
dor against  a  railway  company  for  his  purchase 
and  compensation  money,  interest,  and  costs, 
restrain  the  company  from  running  trains  or 
engines  over  the  land  until  the  sale  (directed  by 
the  order)  of  the  land  agreed  to  be  taken.  Ly- 
eett  V.  Stafford  and  Uttoxeter  Railway  Com- 
jpany,  13  L.  R.,  Eq.  261  ;  41  L.  J.,  Ch.  474 ;  25 
L.  T.  870. 

Second  Beeeiyer,  when  appointed.] — When  an 
unpaid  vendor  to  a  railway  company  has  ob- 
tained an  order  in  a  suit,  declaring  his  lien,  but 
the  company  has  failed  to  pay,  an  order  for  sale 
by  public  auction  or  private  contract  will  be 
made  on  petition  ;  and  when  a  receiver  has  al- 
ready been  appointed  in  another  suit  against  the 
same  company,  liberty  will  be  given  to  apply  to 
appoint  another  receiver  without  prejudice  to 
the  former  appointment,  and  to  obtain  any  sur- 
plus after  satisfying  all  claims  in  such  other 
suit.  Ware  v.  Aylesbury  and  Buchingham 
Railway  Company,  28  L.  T.  893 ;  21  W.  R.  819. 

Not  granted  before  Jndcpnent.] — When  an 
unpaid  vendor  of  land  taken  by  a  railway  com- 
pany has  commenced  an  action  against  the 
company  to  enforce  his  lien,  the  court  will  not 
grant  an  injunction  or  a  receiver  against  the 
company  before  judgment  has  been  obtained  in 
the  action,  even  thoagh  the  company  admits  its 
liability.  Latimer  v.  Aylesbury  arid  Bucking- 
Tiam  Railway  Company,  9  Ch.  D.  385  ;  39  L.  T. 
460  ;  27  W.  R.  141— C.  A. 

?or  Costs  on  Honey  deposited.] — A  landowner 
has  no  claim  against  a  fund  deposited  as  security 
under  the  Lands  Clauses  Act,  1845,  s.  85,  for  his 
costs  under  the  act.  Neath  and  Brecon  RaU- 
toay  Company,  Ex  parte,  9  L.  R.,  Ch.  263 ;  43 
L.  J.,  Ch.  277  ;  30  L.  T.  3  ;  22  W.  R.  242. 

The  Lands  Clauses  Act,  1845,  s.  80,  only 
authorizes  the  court  to  make  an  order  on  the 
company  to  pay  costs,  not  an  order  to  pay  them 
out  of  any  particular  fund.    lb. 

For  Costs  of  Award.]  —  And  when  land  is 
taken  by  a  railway  company  under  the  Lands 
Clauses  Act,  and  the  price  is  settled  by  arbitra- 
tion, the  costs  of  the  arbitration  and  award  pay- 
able to  the  vendor  do  not  stand  on  the  same 
footing  as  the  purchase-money,  and  the  vendors 


have  no  lien  on  the  land  for  such  costs.  Ferrers 
V.  Stafford  and  Uttoxeter  Railway  Company, 
13  L.  R.,  Eq.  524  :  41  L.  J.,  Ch.  362  j  26  L.  T. 
652 ;  20  W.  R.  478. 

6.  Enfobcing  Agbeements. 

After  Notice.] — When  a  company  has  given  a 
valid  notice  to  take  land,  it  is  competent  to  the 
landowner  to  apply  at  once  for  a  mandamus  to 
compel  the  company  to  proceed  to  complete  the 
purdiase,  and  he  cannot,  therefore,  at  a  subse- 
quent time,  urge  delay  on  the  part  of  the  com- 
pany as  a  ground  for  the  interference  of  a 
court  of  equity  with  their  taking  proceedings  to 
obtain  the  land.  Pinehin  v.  London  and  Black- 
wall  Railway  Company,  5  De  G.,  M.  &  G.  851  ; 
24  L.  J.,  Ch.  417  ;  1  Jur.,  N.  S.  241. 

Under  an  act  incorporating  a  company  for  the 
erection  of  a  market,  and  authorizing  them  to 
purchase  certain  scheduled  hereditaments,  and 
to  give  a  notice  to  parties  interested  to  send  in 
their  chums,  and  directing  that,  in  case  of  non- 
acceptance  of  the  terms  offered  by  the  com- 
pany, the  value  shall  be  assessed  in  a  certain 
mode :  the  company  cannot,  after  giving  the 
notice,  abMidon  the  purchase.  Rex  v.  Hu^er- 
ford  Market  Company,  1  N.  &  M.  112  ;  4  B.  & 
Ad.  327. 

When  Price  Fixed.] — Notice  by  a  railway 
company  to  take  land  under  its  compulsory 
powers,  and  the  subsequent  fixing  of  the  pur- 
chase and  compensation  money  by  arbitration, 
together  constitute  a  contract  for  sale  and  pur- 
chase, which  the  court  will  enforce  at  the 
instance  of  the  vendor.  Mason  v.  Stokes  Bay 
Pier  and  Railway  Company,  32  L.  J.,  Ch.  110. 

A  railway  company,  after  notice  to  treat  for 
land  has  been  given  to  the  landowner,  and  the 
price  of  the  land  has  been  fixed  by  arbitrators 
under  the  Lands  Clauses  Act,  1846,  is  in  the 
same  position  with  regard  to  the  landowner  as 
an  ordinary  purchaser,  and  wiU  be  compelled  by 
a  court  of  equity  to  complete  the  purchase. 
Harding  v.  Metropolitan  Railway  Company,  7 
L.  R..  Ch.  154  ;  41  L.  J.,  Ch.  371 ;  26  L.  T.  109  ; 
20  W.  R.  321. 

When  a  company  ha?  given  notice  to  take 
lands  under  its  compulsory  powers,  and  the 
price  is  fixed,  the  contract  is  complete,  and 
the  Court  of  Chancery  will  entertain  a  suit  for 
specific  performance.  Regenfs  Canal  Com- 
pany V.  Ware,  23  Beav.  675  ;  26  I/.  J.,  Ch.  566. 

Delay  of  Owner.] — A  railway  company  having 
served  mpon  a  landowner  notice  to  treat  for  a 
part  of  his  premises,  he  served  the  company 
with  a  counter  notice,  requiring  them  to  take 
the  whole  of  his  premises.  The  company  there- 
upon withdrew  tneir  notice  to  treat,  and  the 
landowner,  after  lying  by  for  three  months, 
withdrew  his  counter-notice,  and  applied  for  a 
mandamus  to  compel  the  company  to  take  the 
part  according  to  ttieir  original  notice  : — Held, 
that  he  had  lain  by  for  an  unreasonable  time, 
and  that  the  writ  must  be  refused.  Quioke,  Ex 
parte,  12  L.  T.  580  ;  13  W.  R.  924. 

ITnilmshed  Beference.] — A  company  gave 
notice  to  landholders  to  treat  for  certain  lands. 
After  some  discussion,  the  question  of  compen- 
sation was  referred  to  arbitration,  which,  how- 
ever,  was  never  completed : — Held,  that   the 
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remedy  of  the  landholders  was  bj  mandamus  to 
compel  the  summoning  of  a  juiy,  and  not  bj 
bill  m  chancery.  Lind  v.  Isle  of  Wight  Ferry 
Cimipany,  7  L.  T.  416. 

Bepudiation.] — ^Where  a  notice  to  take  land 
had  been  given  by  a  company,  had  been  fol- 
lowed by  a  claim  for  compensation  on  the  part 
of  the  landowner,  and  a  subsequent  agreement 
between  the  parties,  which  claim  and  agreement 
were,  however,  ultimately  abandoned  and  repu- 
diated on  both  sides,  the  Court  of  Chancery  re- 
fused to  interfere  to  compel  the  company,  who 
was  in  possession  of  the  land,  to  summon  a  jury, 
holding  that  the  notice  per  se  did  not  give  the 
court  jurisdiction,  and  that  the  rights  of  the 
parties  were  to  be  regulated  by  8  &  9  Vict.  c. 
18,  88.  68  and  85.  Adam*  v.  London  and 
Blacktoall  Railway  Company^  2  Mac.  &  G.  118  ; 
2  Hall  &  T.  286  ;  19  L.  J.,  Ch.  667 ;  14  Jur. 
679. 

Connter  HotieM.] — ^A  corporation  gave  notice 
to  take  part  of  premises  under  compulsory 
powers.  Being  required  to  take  the  whole  the 
corporation  gave  notice  of  application  for  the 
appointment  of  a  surveyor  to  assess  the  value  of 
both  the  part  and  the  whole.  The  corporation 
subsequently  gave  notice  of  abandonment  of 
both  notices  : — Held,  that  specific  performance 
of  a  contract  to  take  the  whole  would  not  be  de- 
creed against  them.  Orierson  v.  Cheshire  Lines 
Committee,  19  L.  R.,  Eq.  83  ;  44  L.  J.,  Ch.  35  ; 
31  L.  T.  428  ;  23  W.  R.  68. 

ProoeedingB  for.]— Sects.  101  to  106,  inclusive, 
of  the  Lands  Clauses  Act,  1845,  with  reference 
to  the  ascertaining  of  compensation  for  common 
lands,  are  not  imperative  so  as  to  preclude  the 
enforcement  of  specific  performance  of  an  agree- 
ment entered  into  otherwise  than  as  mentioned 
in  those  sections.  Bee  v.  Stafford  and  Uttoxeter 
Railway  Company^  23  W.  R.  863. 

Assignment  of  Lease  to  Company— Usual 
Coyenants.] — A  railway  company  which,  after 
giving  notice  to  treat,  has  paid  the  purchase- 
money  for  leaseholds,  and  has,  with  the  consent 
of  the  lessee,  been  admitted  into  possession,  will, 
at  the  suit  of  the  lessee  within  a  reasonable 
time,  be  compelled  to  accept  an  assignment  con- 
taining the  usual  covenants,.  Ilarding  v.  Metro- 
politan Railway  Company^  7  L.  R.,  Ch.  154  ;  41 
X.  J.,  Ch.  371  ;  26  L.  T.  109  ;  20  W.  R.  321. 

Construction  of  Covenant  to  procure  Supply  of 
Water.] — A  clause  in  an  agreement  by  a  rail- 
way company  to  purchase  land,  binding  the 
company  to  procure  a  supply  of  water  as  good 
as  the  supply  of  water  cut  off  by  the  construc- 
tion of  the  line  from  the  severed  lands  of  the 
vendor,  only  binds  the  company  to  do  once  for 
all  that  which  may  reasonably  be  expected  to 
insure  a  sufficient  supply  of  water,  ana  does  not 
bind  them  to  do  wnatever  may  be  necessary 
from  time  to  time  to  secure  that  result.  Gray 
and  the  Metropolitan  Railway  Company,  In  re, 
44  L.  T.  567. 

Invalidity  of  Agreement  purporting  to 
dimimsh  Powers  over  Land  taken.]— Harbour 
trustees,  constituted  for  the  management  and 
improvement  of  a  public  harbour  by  a  special 


act,  which  incorporated  the  Lands  Claoses  Con- 
solidation (Scotland)  Act,  1845,  were  empowered 
to  take  lands  scheduled  (which  inclnded  that 
part  of  O.'s  land  having  an  unrestricted  frontage 
to  the  harbour)  for  the  undertaking.  While  the 
question  of  compensation  to  O.  for  his  land  was 
before  the  arbiter  the  trustees  lodged  a  minute 
agreeing  that  the  conveyance  should  restrict 
their  use  of  the  ground  taken  so  as  not  to  inter- 
fere with  the  access  from  the  remaining  pro- 
perty of  O.  to  the  harbour.  To  this  minute  O. 
did  not  assent.  The  arbiter  fonnd  4,9002.  pay- 
able  by  the  trustees  as  compensation  for  an 
unrestricted  use,  or  2,786/.  if  it  were  competent 
for  the  trustees  to  bind  themselves  and  their 
successors  by  the  above-mentioned  minute.  O, 
raised  an  action  for  declarator  of  an  absolnie 
purchase  and  unrestricted  right  in  the  sabject, 
and  for  payment  of  the  larger  sum  : — Held,  that 
the  trustees  had  power  under  their  special  act^ 
now  or  at  any  future  time,  to  make  erections  on 
the  piece  of  ground  taken,  which  would  effectu- 
ally destroy  the  frontage  of  O.'s  remaining 
property  to  the  harbour ;  secondly,  it  was  not 
competent  to  the  trustees  to  dispense  with  future 
exercise  of  their  powers  by  themselves  and  their 
successors.  Ayr  Harbour  Trustees  v.  Oswald ^ 
8  App.  Cas.  623— H.  L  (Sc). 

Per  Lord  Blackburn : — If  the  trustees  could 
bind  themselves  and  their  successors  by  the 
agreement,  and  that  agreement  would  prevent 
O.'s  land  from  being  injuriously  affected,  O.,  by 
refusing  his  assent,  could  not  get  compensa- 
tion for  the  injury  he  might  have  preyented. 
Ih, 

Sale  in  Consideration  of  Bent-charge — ^Powe^ 
of  Entry  to  enforce  Payment] — ^When  lands 
are  sold  to  a  railway  company  m  consideration 
of  a  rent-charge,  the  parties  may  agree  for  its 
being  secured  by  a  power  of  entry  ;  and  a  con- 
veyance made  upon  such  an  agreement,  whereby 
the  land  was  conveyed  to  uses  that  the  grantor 
should  take  the  rent-charge,  and  if  it  fell  into 
arrear  should  enter  until  satisfaction,  was  held 
to  entitle  him  to  leave  to  enter  against  a  re- 
ceiver of  the  undertaking  appointed  by  the 
court.  Forster  v.  Manehetter  and  Mil/ord 
Railway  Company^  Manchester  and  Milford 
Railway  Company^  In  re.  Railway  Companies 
Act,  1867,  In  re,  49  L.  J.,  Ch.  454. 

Validity  of  Agreements  to  pay  Purchase  moiMy 
and  buy  off  Opposition.] — A  railway  company, 
proposing  to  apply  to  parliament  for  an  Exten- 
sion Act,  which  a  landowner  over  whose  estate 
the  proposed  railway  was  to  pass  threatened  to 
oppose,  made  an  unconditional  agreement  with 
him  under  the  seal  of  the  company,  by  which, 
after  reciting  that  he  agreed  to  withdraw  his 
opposition,  the  company  agreed  to  make  the 
line  and  to  pay  2,000/.  for  his  land  therein  q^ect- 
fied,  required  for  the  railway,  and  by  clause  3, 
that  they  should  pay  him  2,000Z.  within  three 
months  from  the  passing  of  the  act,  as  and  for  a 
personal  compensation  to  him  for  the  annoyance, 
inconvenience,  damage,  disturbance,  loss,  and 
injury  which  he  had  sustained,  or  might  or  would 
sustain,  in  respect  of  the  sporting  and  game  upon 
his  estate,  by  or  in  consequence  <^  the  construc- 
tion of  the  intended  works  and  of  the  parlia- 
mentary and  other  surveys  and  other  works 
connected  therewith  or  incidental  thereto.  The 
landowner  agreed  not  to  oppose  the  passing  of 
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the  bill.  The  bill  passed,  and  three  months 
afterwards  he  brought  an  action  to  recoyer  the 
money : — Held,  that  the  contract  was  not  ultra 
vires  of  the  directors  in  the  sense  of  being  pro- 
hibited by  the  legislature,  and  was  therefore  a 
legal  contract  binding  upon  the  company. 
•  Taylor  v.  Chichester  and  Midhurst  Railway 
Company,  4  L.  R.,  H.  L.  628  ;  39  L.  J.,  Ex.  217  ; 
23  L.  T.  657. 

Bona  fldei  of  Owner.] — Where  an  act 

creating  a  railway  company,  or  giving  new 
powers  to  an  existing  company,  authorizes  the 
purchase  of  lands  for  extraordinary  purposes,  a 
person  who  agrees  to  sell  his  land  to  the  com- 
pany, is  not  bound  to  see  that  it  is  strictly  re- 
quired for  such  purposes ;  if  he  does  not  know 
of  any  intention  to  misapply  the  funds  of  the 
company,  but  acts  bon&  fide  in  the  matter,  he 
may  enforce  payment  of  the  contract.  Eastern 
Ctninties  Railway  Company  v.  Hawkes,  5  H.  L. 
Cas.  331  ;  24  L.  J.,  Ch.  601. 

Promoters  of  a  company  proposing  to  make  a 
line  of  railway,  or  persons  standing  in  a  similar 
situation  as  directors  of  an  e3:isting  company, 
applying  to  parliament  for  authority  to  make  a 
new  line,  may  lawfully  enter  into  a  contract  for 
land  that  will  be  necessary  for  the  proposed  line 
should  the  bill  pass,  and  when  it  has  passed, 
such  contract  will  be  valid,  and  may  be  en- 
forced.   Ih. 

The  mere  want  of  l^al  power  to  make  the 
contract  at  the  moment  of  entering  into  it,  will 
not  affect  its  validity  afterwards.  Secus,  where 
the  act  itself  is  illegal,  and  parliament  is  to  be 
asked  to  legalize  it.    Ih, 


Conditional  on  making  Bailway.] — ^Two 


projectors  of  a  railway  company  entered  into  a 
treaty  with  a  landowner,  whereby  the  latter 
agreed  not  to  oppose  their  bill  in  parliament, 
and  an  agreement  was  executed  by  them  (as  the 
executive  directors  of  the  company),  by  which 
the  company,  upon  its  incoiporation,  was  to  pay 
to  him  1,0002.  for  land  of  which  he  was  the  free- 
holder, and  which  was  required  for  the  purpose 
of  making  the  railway,  and  4,0002.  for  residential 
damage.  A  stipulation  was  also  made  that  the 
company  was  to  make  a  tunnel  through  part  of 
his  property,  and  a  station  was  to  be  erected  on 
another  part.  The  company  was  incorporated, 
but  not  being  able  to  raise  sufficient  funds,  no 
attempt  was  made  to  make  the  railway,  and  the 
money  subscribed  was  returned  to  the  share- 
holders : — Held, that  the  contractwas  conditional 
upon  the  making  of  the  railway,  and  therefore 
that  the  landowner  was  not  entitled  to  the 
moneys  payable  thereunder.  Preston  v.  Liver- 
pool, Majuihester,  and  Neiocastle-vpon'Tyne 
Junction  Railway  Company,  5  H.  L.  Cas.  605  ; 
25  L.  J.,  Ch.  421 ;  2  Jur.,  N.  8.  241. 

By  an  agreement  between  the  plaintiff  and  the 
promoters  of  a  bill  in  parliament  for  making  a 
railway,  after  reciting  that  the  line  of  railway 
was  proposed  to  be  carried  close  to  his  park,  and 
through  some  of  his  land,  which  bill  he  had  op- 
posed, he,  in  consideration  of  the  covenants  there- 
in contained,  acceded  thereto.  It  was  witnessed, 
that,  in  consideration  of  the  covenants  on  the 
promoters'  part,  the  plaintiff  covenanted  that  he 
would  accede  to  the  bill  provided  it  passed  in  the 
present  or  ensuing  session  of  parliament ;  and,  in 
consideration  of  the  assent  given  to  the  bill  by 
the  plaintiff,  they  covenanted,  that,  in  the  event 


of  the  bill  passing,  the  company  should  pay  him,, 
for  so  much  land  intersected  by  the  line  a» 
might  be  required,  at  the  rate  of  1202.  per  acre ;. 
and  that  they  should  pay  him  3,0002.  in  full  com- 
pensation for  the  general  damage  which  the  line 
should  or  might  do  to  the  mansion,  park  and 
estate,  including  therein  the  crossing  of  the  road 
near  the  entrance  to  the  park,  the  obstruction  of 
views,  the  expense  of  temporary  residence  during 
the  progress  of  the  works,  the  depreciation  in 
value  as  a  residence,  the  additional  expense  in 
the  cultivation  of  the  farms  by  the  alteration  of 
the  road,  and  all  other  damage  to  be  done  to  the 
mansion  and  park.  And  the  plaintiff  agreed,  on 
tender  of  1202.  per  acre,  and  3,0002.,  that  he 
would  convey  : — Held,  per  Parke,  B.,  and  Piatt, 
B.,  that  the  promoters  thereby  bound  themselves 
that  the  company  should  pay  the  3,0002.  on  the- 
passing  of  the  act,  although  the  railway  should 
not  be  construct^,  or  any  actual  damage  be 
done  ;  but,  per  Pollock,  C.  B.,  that  the  taking  of 
the  land  and  damage  done  were  conditions  pre- 
cedent to  the  payment  of  the  3,0002.  Bland  y, 
Crowley,  6  Bailw.  Cas.  756  ;  6  Ex.  522. 


Xntnality.] — ^An  agreement  by  a  land* 


owner,  with  the  promoters  of  a  railway  com- 
pany, that  in  the  event  of  their  obtaining  an  act 
of  parliament  he  will  sell  them  such  land  as> 
they  require  at  a  fixed  rate,  is  binding,  although 
the  company  has  no  existence  at  the  time  of  the 
contract ;  and  it  is  no  objection  on  the  ground 
of  want  of  mutuality  that  the  company  is  not 
bound  to  take  the  land.  Bedford  and  Cam^ 
bridge  Railway  Company  v.  Stanley,  2  Johns.  & 
H.  746  J  32  L.  J.,  Ch.  60. 

Abandoning  Agreement.] — If,  however^ 

the  company  exercises  its  compulsory  powers, 
and  takes  proceedings  under  the  Lands  Clauses 
Act,  relating  to  the  purchase  of  lands  otherwise 
than  by  agreement,  it  cannot  afterwards  enforce 
the  agreement.    Ih, 

Beginning  to  exeento  Branch.] — A  rail- 


way company  obtained  an  act  for  making  a 
branch  within  seven  years.  They  gave  the  usual 
notices.  While  their  bill  was  before  parliament, 
they  agreed  to  piirchase  the  land  of  a  certain 
owner.  It  was  a  term  of  this  contract  that  it 
should  not  be  enforced  against  the  company 
within  the  seven  years,  and  the  purchase-money 
was  to  be  paid  when  the  company,  on  obtaining 
their  act,  should  have  "begun  to  execute  the 
branch."  The  company  obtained  their  act,  but 
never  executed  or  began  to  execute  the  branch. 
The  seven  years  expired  : — Held,  first,  that  per- 
missive words  in  the  act  of  ^uliament  were  not 
obligatory.  Edinhurgh,  Perth,  and  Dundee 
Railtoay  Company  v.  Philip,  2  Macq.  H.  L.  Cas. 
514  ;  3  Jur.,  N.  S.  249. 

Held,  secondly,  that  the  company  was  not 
bound  to  execute  or  begin  to  execute  the 
branch.    Ih, 

Held,  thirdly,  that  as  the  company  had  not 
executed  or  bq^un  to  execute  the  branch,  their 
obligation  to  pay  the  purchase-money  did  not 
arise.    Ih. 

Held,  fourthly,  that  although  this  might 
appear  hard  on  the  vendor,  inasmuch  as  he  was 
kept  for  seven  years  in  suspense,  without  the 
power  of  dealing  with  his  property,  yet  "  that 
veiy  inconvenience  might  have  formed  an  in- 
gredient in  the  price  contracted  for."    Ih, 
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Before  Brealdiig  GroxmcL] — ^A  rail  way 

company,  previously  to  applying  to  parliament 
for  an  act  for  the  formation  of  a  biunch  line, 
entered  into  an  agreement  with  a  landowner,  by 
which  he  agreed  to  grant  leases,  and  to  giTe  the 
company  possession  of  a  portion  of  his  land, 
required  for  the  formation  of  the  railway,  to 
enable  the  company  to  proceed  with  the  works 
before  obtaining  their  act,  and,  out  of  the  sums 
thereinafter  agreed  to  be  paid,  to  settle  with  his 
tenants  the  agricultural  and  other  damages  to 
which  they  might  be  entitled.  The  company 
bound  itself  to  apply  for  an  act,  and  in  case  it 
was  not  obtained,  to  restore  the  ground  taken 
possession  of,  and  to  pay  such  damages  for  the 
injury  done  as  should  be  determined  by  an  arbi- 
trator. The  company  also  agreed,  before  break- 
ing ground,  to  pay  him  for  personal  incon- 
venience and  annoyance,  such  a  sum  as  should 
be  declared  by  B. ;  and  a  deed  of  submission  to 
arbitration  was  to  be  entered  into  for  determin- 
ing what  should  be  paid  to  him,  as  the  proprietor 
of  an  entailed  estate,  for  land  to  be  taken,  and 
for  injury  done  to  the  grounds  and  place 
in  a  residential  point  of  view,  and  for  injury 
sustained  by  the  tenants.  B.  fixed  the  sum  to 
be  paid  before  breaking  ground  at  14,600Z., 
subject  to  deductions  in  a  certain  event.  The 
company  gave  a  debenture  bond  for  the  amount, 
and  the  landowner  gave  a  discharge,  and  also 
executed  a  bond  to  the  company,  by  which  he 
bound  himself,  that  if  the  bill  should  not  pass 
he  would  repay  the  amount.  The  company  ob- 
tained their  act,  but  never  exercised  its  powers, 
nor  made  the  branch  railway,  and  the  time 
limited  for  its  formation  had  expired : — Held, 
that  the  payment  by  way  of  price  for  the  land 
was  to  be  made  if  the  land  should  be  broken  for 
the  railway,  and  not  otherwise,  and  specific  per- 
formance could  not,  therefore,  be  compeUed. 
Scottish  North-Eastem  Railway  Company  v. 
Stewart,  5  Jur.,  N.  S.  607  ;  3  Macq.  H.  L.  Cas. 
382. 


Before  Entry.]  —  A  railway  company, 


promoting  in  parliament  a  bill  for  the  extension 
of  their  line,  which  extended  line  would  pass 
through  the  lands  of  the  plaintiff,  covenanted 
with  him  as  follows  :  '*  In  the  event  of  the  bill 
being  passed  in  the  present  session  of  parlia- 
ment, the  company  shall,  before  they  shall  enter 
upon  any  |Mirt  of  the  lands  of  8ir  T.  R.  G.,  pay  to 
him,  his  heirs  or  assigns,  4,9002.  purchase-money, 
for  any  portion  of  his  lands,  not  exceeding  forty- 
three  acres,  which  the  company  may,  under  the 
powers  of  their  act,  require  and  take  for  the  pur- 
poses of  this  undertaking.  In  addition  to  pur- 
chase-money the  company  shall  pay  to  him,  his 
heirs  or  assigns,  before  they  shall  enter  upon 
any  part  of  the  land,  7,1  OOZ.,  as  landlord's  com- 
pensation for  the  damage  arising  to  his  estate  by 
the  severance  thereof,  in  respect  of  the  lands,  not 
exceeding  forty-three  acres,  to  be  taken  by 
them ; " — Held,  that  the  company  was  not  bound 
to  pay  either  of  these  sums  unless  they  entered 
upon  some  part  of  the  lands.  Oage  v.  Nexo- 
market  Railway  Company^  7  Railw.  Cas.  168  ; 
18  Q.  B.  457  ;  21  L.  J.,  Q.  B.  398  ;  16  Jur.  1136. 

7.  Entry  upon  and  Useb  op  Lands. 

Taldiig  PosBOMion  without  Consent  of  Owner.] 
— In  1856  a  railway  company  took  possession  of 
a  piece  of  land,  a  portion  of  which,  undefined  by 


boundaries,  belonged  to  F.  Such  possession  was 
taken  without  her  consent,  and  without  compli- 
ance with  the  provisions  of  the  Lands  Clauses 
Act,  1845  (ss.  84  and  85),  and  F.  being  unable  to 
define  the  boundaries  of  her  land,  the  company 
continued  in  possession,  and  constructed  a  rail- 
way on  the  land  without  her  consent,  and  refused 
to  pay  her  anything  in  respect  of  her  land.  In 
1868,  the  plaintiff  claiming  title  under  F., 
brought  ejectment  against  the  company,  and 
recovered  judgment,  and  possession  was  delivered 
to  him  by  the  sheriff  under  a  writ  of  possession. 
The  company,  however,  continued  to  run  their 
trains  over  the  land,  and  the  plaintiff  filed  a  bill 
against  them  for  an  injunction  to  restrain  the 
trespass.  Thereupon  the  company  served  the 
plaintiff  with  notice  of  their  intention  to  summon 
a  jury  for  the  purpose  of  ascertaining  the  value 
of  the  land,  under  a  notice  to  treat  served  upon 
F.  in  1856,  but  which  notice  had  until  then  been 
treated  by  both  parties  as  non-existent,  and  the 
plaintiff  filed  a  second  bill  for  an  injunction  to 
restrain  the  company  from  summoning  a  jury : — 
Held,  that  the  plaintiff  was  entitled  to  both  in- 
junctions. Stretton  v.  Great  Western  and 
Brentford  Railway,  5  L.  R.,  Ch.  761  ;  40  L.  J., 
Ch.  50  ;  23  L.  T.  379  ;  18  W.  R.  1078. 


Without  Consent  of  Commoner.] — Under 


the  Lands  Clauses  Act,  1845,  ss.  99-107,  if  a  rail- 
way company  takes  possession,  by  virtue  of  their 
act,  of  land  over  which  there  are  rights  of  com- 
mon, after  payment  to  the  lord  of  the  manor  of 
compensation  in  respect  of  his  ownership  in  the 
soil  and  a  conveyance  by  him  to  the  company, 
and  they  construct  their  railway  on  the  land 
without  having  first  paid  compensation  to  the 
commoners  in  respect  of  their  rights  of  common, 
a  commoner  may  maintain  an  action  against  the 
company  for  the  disturbance  of  his  rights  of 
common.  Stoneham  v.  London,  Brighton  and 
South  Coa^t  Railway  Company,  7  L.  R.,  Q.  B.  1 ; 
41  L.  J.,  Q.  B.  1  J  25  L.  T.  788  j  20  W.  R.  77. 

Without  aid  of  Sheriff:]— Where  a  land- 
owner refuses  to  allow  a  company  to  enter  on 
land  on  which  they  are  entitled  to  enter  under 
s.  85,  but  does  not  actually  resist  their  entry, 
they  are  justified  in  entering  peaceably  without 
calling  on  the  sheriff  under  s.  91  to  give  them 
possession.  Loosemore  v.  Tiverton  and  JSorth 
Devon  Railway,  22  Ch.  D.  25  ;  51  L.  J.,  Ch.  570  ; 
47  L.  T.  151 ;  30  W.  R.  628. 

Sxpiration  of  Powers.] — Under  a  railway  com- 
pany's special  act,  the  time  for  exercising 
compulsory  powers  to  take  land  was  limited  to 
three  years.  The  time  for  completion  of  the 
company's  works  was  limited  to  five  years.  The 
company  allowed  the  three  years  to  expire  with- 
out taking  certain  lands  of  the  plaintiff's  which 
were  within  their  .limit  of  deviation.  Thirteen 
days  before  the  expiration  of  the  five  years  the 
company  entered  and  took  possession  of  the 
lands  in  question,  under  the  85th  section  of  the 
Lands  Clauses  Act,  1845,  after  complying  with 
the  conditions  of  that  section  : — H^d,  that  the 
power  of  entry  given  by  s.  85  of  the  Lands 
Clauses  Act,  1845,  enabled  the  company  to  take 
possession  of  the  land  ;  that  therefore  their  entry 
was  lawful ;  that  they  were  entitled  to  retain 
possession,  and  that  compensation  must  be  as- 
sessed under  s.  68  of  the  Lands  Clauaes  Act* 


1753 


LANDS    CLAUSES    ACT— Purchase  of  Lands. 


1754 


JJ.  in  H.  L.  W.  N.  1884,  p.  79.  Reyersing  22 
Ch.  D.  25  ;  62  L.  J.,  Ch.  260  ;  48  L.  T.  162  ;  31 
W.  R.  180— C.  A. 

The  attorney-general  may  properly  take  pro- 
ceedings on  behalf  of  the  pablic,  when  acts 
tending  to  the  injary  of  the  pnblic  are  being 
done  withoat  lawful  authority,  eyen  though  no 
evidence  be  produced  of  actual  injury  haying 
been  inflicted.  After  the  expiration  of  the 
parliamentary  powers  of  a  bridge  company  the 
company  continued  to  carry  on  their  operations 
on  and  o£E  their  own  lands,  intending  to  apply 
for  a  new  act  to  reyiye  and  extend  the  powers 
conferred  by  their  original  act.  An  action  Laying 
been  commenced  by  the  attorney-general,  on 
the  information  of  two  of  the  shareholders,  for 
the  purpose  of  restraining  the  company  £rom 
proceeding  with  their  works  without  due  autho- 
rity, and  from  using  the  moneys  of  the  company 
for  such  works,  or  for  other  unauthorized  pur- 
poses, the  company  obtained  their  new  act,  and 
the  plaintiffs  thereupon  obtained  leave  to  discon- 
tinue so  much  of  their  claim  as  related  to  matters 
other  than  the  claim  to  have  the  company  re- 
strained, before  the  passing  of  the  new  act, 
from  executing  works  off  their  own  lands.  The 
action  being  brought  to  a  hearing  :  —  Held, 
that  the  action  was  justifiably  commenced,  and 
that  the  company  must  pay  the  costs  of  the 
action,  other  than  those  relating  to  the  part  of 
it  which  had  been  discontinued.  Attorney- 
Ocnerdl  v.  Shrewsbury  (^Kingsland)  Bridge  do., 
21  Ch.  D.  752  ;  51  L.  J.,  Ch.  746  ;  46  L.  T.  687  ; 
30  W.  R.  916. 

On  an  application  for  a  mandamus  against  a 
railway  company,  by  a  landowner,  over  whose 
land  the  line  was  authorized  to  be  made,  but  to 
whom  no  notice  had  been  given  by  the  company 
requiring  his  land,  to  complete  the  line,  and  to 
purchase  the  necessary  land  for  that  purpose  : — 
Held,  that  it  was  no  answer  to  the  rule,  that  the 
prescribed  period  for  the  compulsory  purchase  of 
the  necessary  land  had  nearly  expired,  if  there 
was  still  a  period  during  which  the  company 
might  take  the  requisite  initiatory  steps.  Reg, 
v.  York,  Newcastle  and  Bertvick  Bailvxiy  Com- 
pany, 6  Railw.  Cas.  648  ;  16  Q.  B.  886  ;  20  L.  J., 
Q,  B.  603  :  S.  P.,  Beg.  v.  Lancashire  and  York- 
shire Bailway  Company,  6  Railw.  Cas.  654  ;  20 
L.  J.,  Q.  B.  507. 

Where  within  the  prescribed  period  the  pro- 
moters of  a  company  gave  notice  to  a  landowner 
on  the  intended  line  of  railway  that  they  required 
to  purchase  his  lands,  and  the  landowner  served 
them  with  a  notice  to  treat,  and  demanded  that 
the  amount  of  compensation  should  be  settled  by 
a  jury,  and  no  further  steps  were  taken  to  com- 
plete the  purchase  until  after  the  expiration  of 
the  period  prescribed  for  the  exercise  of  the 
powers  of  the  company  for  the  compulsory  pur- 
chase of  lands  : — Held,  that  the  company  might, 
on  the  application  of  the  landowner,  notwith- 
standing the  lapse  of  time,  be  compelled  by  man- 
damus to  issue  their  warrant  to  the  sheriff  to 
summon  a  jury  to  assess  the  amount  of  compen- 
sation. Birmingham  and  Oxford  Junction 
Bailway  Company  v.  Beg.  (in  error),  15  Q.  B. 
647  n. ;  20  L.  J.,  Q.  B.  304— Ex.  Ch. 

If,  within  the  period  prescribed  by  their 
special  act  for  the  exercise  of  all  the  powers  of 
compulsory  purchase  given  to  them  by  8  &  9 
Vict.  c.  18,  a  company  gives  notice  to  a  land- 
owner that  his  land  is  required  for  the  purpose 
of  the  undertaking,  they  have  exercised  within 


the  prescribed  period  all  the  powers  of  com- 
pulsory purchase  given  them  by  8  &  9  Vict.  c. 
18,  and  they  may,  after  the  expiration  of  the 
prescribed  period,  take  all  the  otner  steps  neces- 
sary to  complete  their  purchase,  and  may  enter 
upon  and  take  possession  of  the  land.  Salisbury 
{Marquis)  v.  Oreat  Northern  Bailway  Coni" 
pany,  17  Q.  B.  840 ;  21  L.  J.,  Q.  B.  185  ;  16  Jur. 
740. 

The  entry  on  the  land  is  not  the  exercise  of 
any  of  the  powers  of  compulsory  purchase,  but 
the  exercise  of  a  power  for  carrying  that  pur- 
chase into  effect.    lb. 

An  agreeement  between  a  railway  company 
and  landowner  provided  that  in  case  the  com- 
pany should  require  additional  land  for  the  pur- 
poses of  their  railway  and  works,  they  should 
pay  for  it  at  the  rate  of  200/.  per  acre,  without 
further  payment  in  respect  of  severance  or  other 
damages  : — Held,  that  the  company  was  thereby 
authorized  to  take  land  for  the  purpose  of  di- 
verting a  footway,  within  the  time  for  com- 
pleting their  works  which  had  not  expired, 
although  the  time  for  compulsory  taking  of  land 
had  expired.  Bangeley  v.  Midland  Bailway 
Company,  8  L.  R.,  Ch.  306 ;  37  L.  J.,  Ch.  313  ; 
18  L.  T.  69  ;  16  W.  R.  547. 

Where  no  Time  BpeeifiecU] — When  a  special 
act  contained  no  clause  limiting  the  time  for  pur- 
chase of  land  for  the  accommodation  works  of  a 
railway  company : — Held,  that  the  period  of 
three  years,  specified  in  8  &  9  Vict.  c.  18,  applied. 
Seymour  v.  London  and  South  Western  Bailtoay 
Company,  5  Jur.,  N.  S.  753. 

Where  an  act  of  parliament  creates  a  company 
for  the  execution  of  certain  works,  but  does  not 
specify  any  time  for  their  completion,  no  limita- 
tion of  time  will  be  presumed,  and  the  works 
may  be  completed  at  any  period.  Thioknesse  v. 
Lancaster  Canal  Company,  4  M.  &  W.  472. 

ConBent  of  Landowner.] — A  railway  company 
having  entered  upon  land  for  the  purposes  of 
their  act,  with  the  consent  of  the  owner,  he  is 
not  at  liberty  to  treat  them  as  trespassers.  Knapp 
V.  London,  Chatham  and  JDor&r  Bailway  Com- 
any,  2  H.  &  C.  212  ;  32  L.  J.,  Ex.  236  ;  9  Jur., 
".  8.  761  ;  8  L,  T.  641  ;  11  W.  R.  890. 


^ 


WilfW  Entry—What.]— The  words  "wilfully 
enter  upon  and  take  possession  of  any  lands  "  in 
the  Lands  Clauses  Act,  1845,  s.  89,  do  not  apply 
to  a  case  where  the  parties  have  entered  under  a 
mistaken  belief  of  their  right  to  enter  upon  the 
lands.  Steele  v.  Midland  Bailioay  Company, 
21  L.  T.  387. 

A  railway  company,  being  desirous  of  entering 
upon  land  before  an  agreement  had  been  come  to 
for  compensation  pursuant  to  s.  85,  proceeded, 
under  s.  59,  to  have  a  suiTeyor  nominated  for 
determining  such  compensation.  One  of  the 
justices  who  nominated  him  was  a  shareholder 
in  the  company,  but  this  fact  was  unknown  at 
the  time  to  the  company,  and  the  company  there- 
upon entered  upon  the  land : — Held,  that  this 
was  not  a  wilful  entering  within  s.  89.    lb. 

An  act  enabled  a  company  to  take  land  for  the 
purposes  of  a  railway,  tne  amount  of  compensa- 
tion to  the  owners  to  be  assessed  by  a  ju2y,lif  no 
agreement  could  be  come  to  respecting  it ;  and 
empowering  the  company  to  deposit  the  purchase- 
money  or  compensation  in  the  Court  of  Chancery, 
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to  the  credit  of  the  party  entitled  to  the  same. 
A  subsequent  section  enacted,  that  if  the  com- 
pany should  wilfully  take  possession  of  any  land 
without  having  made  payment  or  deposit,  they 
flhould  be  liable  to  a  penalty ;  and,  if  after  con- 
viction or  notice  from  the  party  in  possession, 
■should  continue  in  unlawful  occupation  of  any 
lands,  they  rfiould  forfeit  251.  for  each  day  while 
they  continued  in  possession.  At  the  end  of  this 
section  there  was  a  proviso  that  the  company 
■should  not  be  subject  to  such  penalties,  if  bon^L 
fide  and  without  collusion  they  should  pay  or 
deposit  the  compensation  money  to  a  wrong  party, 
whom  they  reajsonably  believed  entitled  to  it.  The 
•company  having  bon&  Me  and  without  collusion, 
but  without  complying  with  the  requisites  of  the 
act,  taken  possession  of  land  belonging  to  the 
plaintiff,  and  deposited  the  compensation  money 
for  his  use  :— Held,  that  they  were  protected  by 
the  proviso  against  the  penalties  given  in  the  first 
part  of  the  section,  and  that  the  word  "  wilfully," 
m  the  clause,  applied  only  to  the  first  branch  of 
it,  ffutehinsan  v.  Manrhester,  Bury  and  Rosen- 
•dale  Railway  C&mpanyy  15  M.  &  W.  314;  3 
Railw.  Cas.  748 ;  16  L.  J.,  Ex.  293  ;  10  Jur. 
361. 


ConditionB  Preeedent  —  Meaning  of  Word 
-«« take."]— By  an  Act  of  1877,  with  which  the 
Lands  Clauses  Act  was  incorporated,  the  Metro- 
politan Board  of  Works  were  authorized  to  effect 
certain  street  improvements,  and  by  s.  6  were 
authorized  to  "  enter  upon,  take,  use,  and  hold  " 
any  of  the  lands  in  the  deposited  plans  and  books 
of  reference,  with  the  exception  of  certain  speci- 
fied lands.  By  s.  33,  after  reciting  that  it  was 
expedient  to  make  provision  for  the  accommo- 
dation of  such  of  the  labouring  classes  as  would 
be  displaced  by  the  improvements,  the  board 
were  directed  to  acquire  or  appropriate  lands, 
and  sell  them  or  let  them  on  building  lease  for 
the  purpose  of  the  erection  of  suitable  houses  for 
the  labouring  classes.  And  it  was  provided  that 
before  the  board  should,  without  the  consent  of 
one  of  the  secretaries  of  state,  "  take  for  the  pur- 
poses of  this  act "  fifteen  houses  or  more  occupied 
at  the  passing  of  the  act  wholly  or  partially  by 
persons  of  ^e  labouring  classes,  they  should 
prove  to  the  satis&ction  of  such  secretary  of 
state  that  suitable  accommodation  had  been  pro- 
vided elsewhere  for  the  same  number  of  persons 
as  had  been  accommodated  in  the  houses  to  be 
taken.  The  board  served  on  the  plaintiff  notice 
to  treat  for  the  purchase  of  more  than  fifteen 
houses  belonging  to  him,  which  were  occupied 
at  the  passing  of  the  act  by  the  labouring  classes. 
The  plaintiff  sent  in  his  claim,  without  prejudice 
to  any.  question  as  to  the  right  of  the  board  to 
exercise  their  powers  before  complying  with  the 
proviso  of  8.  33.  The  board  then  served  notice 
of  their  intention  to  summon  a  jury.  It  was 
admitted  that  the  conditions  of  the  proviso  had 
not  yet  been  complied  with.  The  plaintiff  brought 
his  action  to  restrain  the  board  from  proceeding 
on  their  notices  till  they  had  complied  with  the 
■conditions  : — Held,  that  the  word  "  take  "  in  the 
proviso  was  not  confined  to  taking  possession, 
but  included  purchasing,  and  that  the  board 
ought  to  be  restrained  from  taking  any  steps  to 
acquire  a  title  to  the  land  till  they  had  complied 
with  the  conditions  precedent.  An  injunction 
was  therefore  granted.  But  on  appeal  held,  that 
as  the  conditions  precedent  to  taking  the  plain- 
tiff*8  land  were  conditions  which  the  board  were 


able  and  compellable  to  comply  with,  the  land 
in  question  was  land  which  the  board  were 
*^ authorized  to  purchase  or  take**  within  the 
meaning  of  the  Lands  Clauses  Consolidation 
Act,  1845,  s.  18,  and  that  they  were  entitled  to 
serve  a  notice  to  treat  and  summon  a  jury. 
Spencer  v.  Metropolitan,  Board  of  Worktt^  22 
Ch.  D.  142  ;  52  L.  J.,  Ch.  249  ;  47  L.  -T.  459 ; 
31  W.  B.  347— C.  A. 


Deposit  of  Piirc]ia8e.money  or  Compenia- 


tion.] — An  act  enacted,  with  reference  to  the 
purchase  of  lands  by  the  company,  that,  if  the 
owner  of  any  such  lands  should  **  fail  to  make 
out  a  title  to  the  lands  in  respect  whereof  such 
purchase-money  or  compensation  should  be  pay- 
able," the  company  should  deposit  the  purchase- 
money  in  the  bank :  and  that  thereupon  all  in- 
terest in  the  lands  in  respect  whereof  such  pur- 
chase-money should  have  been  deposited,  should 
vest  in  the  company  : — Held,  that,  in  order  to 
enable  the  company  to  avail  themselves  of  this 
provision,  they  must  have  previously  applied  to 
the  owner  of  the  lands  to  furnish  tiiem  with  an 
abstract  of  his  title  thereto.  Doe  du  HtUehinton 
V.  Manohetter  Railway  Company^  2  C.  &  K. 
162  ;  15  M.  &  W.  687  ;  15  L.  J;,  Ex.  293  ;  9  Jur. 
949. 

In  the  case  of  damage  to  a  party  whose  lands 
are  not  entered  upon,  but  are  injuriously  affected 
by  the  exercise  of  the  powers  of  a  railway  com- 
pany upon  their  own  lands,  or  upon  the  lands  of 
another  party,  and  for  which  damage  compensa- 
tion is  required  to  be  made  by  8  &  9  Vict.  c.  20, 
s.  6,  it  is  not  unlawful  for  the  company  to  execute 
the  works  which  occasion  the  damage,  before  the 
amount  of  compensation  for  the  same  is  ascer- 
tained, paid  or  deposited.  JSutton  v.  London 
and  South' We^em  Railway  Company,  7  Hare, 
259  ;  18  L.  J.,  Ch.  345  ;  18  Jur.  486. 

The  entry  by  a  railway  company  on  land  for 
the  purpose  of  diverting  over  it  a  public  way 
which  ran  over  lands  already  in  the  occupation 
of  the  company,  is  an  entry  with  a  view  to  the 
permanent  uoer  of  the  land ;  and  no  entry  for 
such  purpose  is  lawful,  except  on  payment  of 
the  proper  purchase-money.  Rangetey  v.  Mid^ 
land  Railway  Company,  3  L.  R.,  Ch.  306 ;  37 
L.  J.,  Ch.  313  ;  18  L.  T.  69  ;  16  W.  B.  647.      - 

A  railway  company  can  only  take  advantage 
of  the  powers  of  entering  on  land  given  by  s.  85, 
where  the  necessity  for  immediate  entry-  is 'so 
urgent  as  to  preclude  them  from  following  the 
slower  modes  of  procedure  which  the  act  pro- 
vides. Field  V.  dtrjiarvon  and  Llanheri^  Rail- 
way Company,  5  L.  B.,  Eq.  190 ;  87  L.  J.,  Ch. 
176  ;  18  L.  T.  534  ;  16  W.  B.  273. 

The  valuation  which,  by  s.  85,  a  railway  com- 
pany is  required  to  obtain  before  exercising  the 
power  of  entry  given  by  that  section,  must  in- 
clude compensation  for  severance,  &c    Ih, 

See  also  Oiles  v.  London^  Chatham,  and  Dover 
Railway  Company,  and  Underwood  v.  Bedford 
and  Cambridge  Railway  Company,  ante,  col. 
1716. 

Payment.] — A  company  was  empowered 

to  purchase  land  and  enter  upon  and  use  the 
same  for  the  purposes  of  a  railway.  But  they 
were  not  "  except  by  the  consent  of  the  owner  or 
occupier,"  to  enter  upon  any  such  l^nds  until  they 
should  have  paid  or  deposited  in  the  Bank  of  Eng- 
land the  purchase-money  or  compensation  agreed 
or  awarded  to  be  paid  for  all  interest  in  the 
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same.  The  company,  with  the  consent  of  the 
owner,  entered,  in  1847,  upon  lands,  required  for 
the  purposesof  the  railway,  the  amount  of  compen- 
sation haying  been  by  anagreement  between  them 
referred  to  an  arbitrator,  who,  in  1849,  awarded 
•a  sum  as  compensation.  No  tender  of  a  convey- 
ance, nor  payment  of  the  sum  awarded  had  been 
made,  and  after  the  award  a  demand  of  pos- 
session was  served  upon  the  company ; — Held, 
that  ejectment  could  not  be  maintained  against 
the  company,  the  owner's  only  right  being  to 
•enforce  the  payment  of  compensation  under  the 
awaid.  Doe  d.  Hudson  v.  Leeds  and  Bradford 
Railuyay  Company,  16  Q.  B.  796  ;  20  L.  J.,  Q.  B. 
486  ;  16  Jur.  946. 

Continnanee  in  Posaeisioii.] — ^Where  a  com- 
pany has  complied  with  the  provisions  of  s.  85, 
and  has  entered  upon  and  taken  land  within 
the  prescribed  period  for  exercising  their  com- 
pulsory powers,  their  continuance  in  possession 
after  the  prescribed  period,  without  having  the 
•compensation  assesswi,  and  the  land  conveyed  to 
them,  is  not  unlawful,  and  ejectment  cannot 
be  maintained  against  them  under  such  circum- 
-stances.  Doe  d.  Armistead  v.  North  Stafford- 
shire Railway  Company,  16  Q.  B.  626  ;  20  L.  J., 
<J.  B.  249  ;  16  Jur.  944. 

Where  promoters  of  a  railway  company  have, 
within  three  years  after  the  passing  of  their 
■special  act,  entered  upon  land  by  virtue  of  s.  85 
of  the  8  &  9  Vict.  c.  18,  the  mere  fact  of  the 
purchase  and  compensation  not  being  completed 
within  the  three  years  does  not  render  the  pos- 
session of  the  company  after  the  three  years 
unlawful.  Worsley  v.  South  Devon  Railway 
Company,  16  Q.  B.  539  ;  20  L.  J.,  Q.  B.  254  ;  16 
Jur.  970. 

For  Fviposa  of  Toimel.] — In  an  action  for 
breaking  a  dose  and  cutting  a  tunnel  through 
it,  a  company  justified  under  a  local  act,  by 
which  they  were  incorporated  and  empowered  to 
make  a  railway  ;  averring  that  the  close  was  a 
highway,  and  delineated  on  their  plans  and  in 
their  books  of  reference  as  part  of  the  lands 
through  which  the  railway  was  to  pass  :  to 
which  the  plaintiff  replied,  that  the  close  was 
required  to  be  purchased  and  permanently  used 
ior  the  railway  ;  and  that  he  being  entitled  to 
the  soil  thereof,  subject  to  a  public  right  of  way 
•over  the  same,  the  company  entered  and  made 
the  tunnel  without  his  consent,  and  without 
^ving  him  notice  to  sell  and  convey  the  same 
and  take  it  for  the  purpose  of  permanently 
using  it  for  the  purpose  of  the  railway  -.—Held, 
that  it  must  be  taken  on  these  pleadings  that 
the  tunnel  was  made  with  a  view  to  its  per- 
manently forming  part  of  the  railway,  and  that 
the  company  was  not  justified,  under  8  &  9  Vict. 
<jc.  18,  20,  in  having  entered  on  the  land  through 
which  the  permanent  tunnel  was  to  pass,  with- 
out first  paying  compensation  to  the  owner  of 
it.  Ramsden  v.  Manchester  South  Junction  and 
Altrincham  Railway  Company,  1  Ex.  723  ;  5 
Railw.  Cas.  562  ;  12  Jur.  293. 

A  railway  company  was  entitled  by  a  special 
act  to  acquire  compulsorily  an  easement  of 
tunnelling  under  land,  unless  a  jury  should  de- 
termine that  such  easement  could  not  be  ac- 
•quired  by  the  company  without  material  detri- 
ment to  the  remainder  of  such  land  : — Held, 
that  the  company  might  enter  upon  the  land  for 
the  purpose  of  making  the  tunnel  under  s.  86 


of  the  Lands  Clauses  Consolidation  Act  upon  de- 
positing the  value  of  the  easement,  and  could 
not  be  compelled  to  deposit  the  value  of  the 
whole  land.  Hill  v.  Midland  Railway  Com- 
pany, 21  Ch.  D.  143  ;  51  L.  J.,  Ch.  774  ;  47  L.  T. 
225  ;  30  W.  B.  774. 

I>elay — Aetual  Ii^nry.]  —  A  canal  company 
was  empowered  by  act  to  take  lands,  &c., 
"making  satisfaction  to  the  owners  or  pro- 
prietors of,  or  persons  interested  in  the  lands," 
&c.,  so  taken,  for  any  damages  by  them  sustained. 
By  another  clause  it  was  enacted,  that  in  the 
event  of  the  company,  owner,  or  parties  in- 
terested, not  agreeing  as  to  the  sum  to  be  paid 
for  the  absolute  purchase  of  the  land,  certain 
commissioners  were  to  settle  what  sum  was  to  be 
paid  for  the  purchase,  and  also  what  distinct  . 
sum  was  to  be  paid  as  a  compensation  to 
"  parties  interested."  The  company  purchased 
from  L.  land,  over  which  the  plaintiff  had  a 
railroad,  by  way  of  easement.  They  entered 
upon  the  land  in  December,  1834,  but  did  no  in- 
jury to  the  plaintiffs  railroad  until  February, 
1836.  The  plaintiff  gave  no  notice  to  the  com- 
pany of  his  having  any  interest  in  the  land,  and 
nothing  was  paid  to  him  by  the  company,  as 
compensation  : — Held,  that  the  plaintiff  was  not 
entitled  to  compensation  under  the  act  until  he 
had  sustained  some  actual  injury  ;  and  that  the 
company  was  bound  to  give  compensation  at  any 
time  after  the  injury.  Thicknesse  v.  Lancaster 
Canal  Company,  4  M.  &  W.  472. 

Bond  given  by  Company  for  Purchase-money.] 

— The  court  considered  the  production  by  a  rail- 
way company  of  a  bond  given  by  the  company 
under  s.  85  of  the  Lands  Clauses  Act,  1845,  suffi- 
cient evidence  that  the  conditions  thereof  had 
been  satisfied,  and  ordered  money  which  had 
been  paid  into  court  thereunder  to  be  paid  to 
the  company.  London  and  North-Western 
Railway  Company,  In  re,  26  L.  T.  687. 


Deposit.] — Where  a  railway  company. 


prior  to  entering  upon  lands,  has  made  a  deposit 
m  the  bank  and  given  a  bond  under  s.  85  of 
the  Lands  Clauses  Consolidation  Act,  1845,  the 
court  has  jurisdiction,  under  s.  87,  in  the  event 
of  the  non-performance  of  the  condition  of  the 
bond,  to  order  payment  out  of  the  deposit  to  the 
landowner  on  a  petition  presented  by  him  for 
that  purpose  adversely  to  the  company.  Mut- 
low's  £istate.  In  re,  10  Ch.  D.  131  ;  48  L.  J.,  Ch. 
198  ;  27  W.  R.  246. 

Where  a  corporation  after  paying  a  deposit 
into  court  and  entering  on  lands  under  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act, 
1845,  has  afterwards  concluded  the  purchase  by 
contract,  the  deposit  will  be  returned,  upon  the 
petition  of  the  corporation,  without  service  upon 
the  vendor,  if  the  consent  in  writing  of  the 
latter  to  the  prayer  of  the  petition  be  obtained. 
Htiddersfield  {Mayor),  Ex  parte,  Dyson,  In  re, 
46  L.  T.  730. 


rorm — ^Where  Payment  to  be  made.]— A 


bond  given,  under  8  &  9  Vict.  c.  18,  s.  85,  where 
the  value  of  the  premises  taken  was  less  than 
200^.  and  exceeded  201.,  instead  of  being  con- 
ditioned for  "  payment  to  the  party,  or  deposit 
^  in  the  Bank  of  England  for  the  benefit  of  the 
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parties  interested/'  was  conditioned  for  pay- 
ment "to  the  party,  her  heirs,  executors,  ad- 
ministrators, or  assigns,"  and  for  "  deposit  in  the 
Bank  of  England  or  otherwise  for  the  benefit  of 
the  parties  interested,  as  the  case  may  require, 
under  the  provisions  contained  in  the  Lands 
Clauses  Act : " — Held,  that  the  introduction  of 
the  words  "  or  otherwise  "  was  not  authorized  by 
the  act,  and  that  the  bond  was  not,  therefore,  in 
compliance  with  it.  Hoskhig  v.  Phillips^  5 
Railw.  Cas.  560  ;  3  Ex.  168  ;  18  L.  J.,  Ex.  1  ;  12 
Jur.  1030. 

The  condition  of  a  bond  given  by  a  company, 
on  taking  possession  of  land  before  the  purchase- 
money  was  ascertained,  was  on  demand  to  pay 
to  the  owner,  or  on  demand  to  deposit  in  the 
Bank  of  England  the  amount  of  such  purchase- 
money  when  determined  : — Held,  that  the  con- 
dition was*  bad,  as  giving  the  party  claiming  to 
be  owner  the  option  of  compelling  payment 
either  to  himself  or  into  the  bank,  whatever  the 
title  might  turn  out.  Poy7ider  v.  Great  North- 
ern Railway  Cofthjiany^  2  Ph.  330  ;  16  L.  J., 
Ch.  444. 

A  bond,  conditioned  for  payment  "at  any 
time  hereafter  "  to  A.,  or  deposit  in  the  Bank  of 
England  for  the  benefit  of  the  parties  interested, 
of  purchase-money  or  compensation,  is  not  a 
proper  bond.  Cotter  v.  Metropolitayi  Railway 
Company,  10  Jur.,  N.  S.  1014  ;  10  L.  T.  777  ;  12 
W.  R.  1021. 

Certificate  of  Sabscription  of  Capital  of  Com- 
pany.]— A  certificate  of  two  justices  under  the 
Lands  Clauses  Act,  1845,  s.  17,  or  of  one  police 
magistrate  under  2  &  3  Vict.  c.  71,  s.  14,  that  the 
capital  of  a  company  is  all  subscribed,  being 
made  sufficient  evidence  by  the  Lands  Clauses 
Act,  is  conclusive  on  all  landowners  with  whom 
the  company  deals,  unless  it  is  proved  to  have 
been  obtained  by.  fraud.  Ystalyfera  Iron  Com- 
pany V.  Neath  and  Brecon  Railway  Companvy 
17  L.  R.,  Eq.  142  ;  43  L.  J.,  Ch.  476  ;  29  L.  T. 
662  ;  22  W.  R.  149. 

The  16th  and  17th  sections  of  the  Lands 
Clauses  Act,  requiring  the  whole  capital  to  be 
subscribed,  and  a  certificate  obtained  from  jus- 
tices to  that  effect  before  proceeding  to  take 
lands  compulsorily,  do  not  apply  to  a  case  of  a 
branch  railway  authorized  to  be  made  by  an 
already  existing  company.  Weld  v.  South  West- 
ern Railway  Company,  32  Beav.  340  ;  33  L.  J., 
Ch.  142  J  9  Jur.,  N.  8.  510. 

Sight  to  cro88  line  of  another  Company.] 

— By  the  act  incorporating  the  S.  Railway  Com- 
pany the  Lands  Clauses  Act,  1845,  except  where 
expressly  varied  thereby,  was  incorporated  there- 
with, and  it  was  enacted  that  the  words  to 
which  meanings  were  assigned  by  the  Lands 
Clauses  Act  should  in  the  special  act  have  the 
same  meanings  unless  there  was  something  in 
the  subject  or  context  repugnant  thereto.  The 
S,  Company  "subject  to  the  provisions  of  this 
act,"  were  empowered  to  purchase  any  of  the 
lands  in  their  deposited  plans.  By  s.  8,  which 
was  inserted  for  the  protection  of  the  G.  W. 
Railway  Company,  it  was  provided  (sub-s.  1) 
that  the  S.  Company  should  not  enter  upon  or 
interfere  with  or  execute  any  work  over  or  under 
the  line  of  the  G.  W.  railway  until  plans  had 
been  approved  by  the  engineer  of  the  G.  W. 
company  or  an  engineer  appointed  by  the  Board 
trade.     Sub-s.  2  provid^  that  the  railway  of 


the  S.  company  should  be  carried  in  one  place 
over  and  in  another  under  the  G.  W.  railwsjr 
by  a   bridge   and   tunneL     By  sub-s.    4,   the 
bridge  and  tunnel  were  to  belong  to  the  G.  W. 
company.    By  sub-s.  8  the  S.  company  were  not 
to  interfere  with  the  land  of  the  G.  W.  company 
except  for  the  purposes  of  the  above  crosainga, 
and  it  was  enacted  that  the  S.  companv  should 
not  purchase  or  take  any  land  of  the  G.  W.  com- 
pany, but  that  the  S.  company  might  purchase 
and  the  G.  W.  company  should  grant  an  ease- 
ment or  right  of   using  the  crossings  in   per* 
petuity.      By  sub-s.  9    every  dispute  between 
the  two  companies  respecting  the  above  matters 
or  any  of  them  was  to  be  referred  to  arbitration. 
The  S.  company  were  proceeding  to  make  the 
crossings,  and  the  G.  W.  company  brought  their 
action  to  restrain  them  from  doing  so,  on  the 
ground  that  the  capital  of  the  S.  company  had 
not  been  subscribed,  and  that  under  the  16th 
section  of  the  Lands  Clauses  Act  they  could  not 
proceed  to  put  in  force  any  of  their  powers  for 
the  compulsory  purchase  of  land  until  it  had 
been  subscribed : — Held,  that,  as  under  their  act 
the  S.  company  had  the  right  of  taking  an  ease- 
ment over  the  land  of  the  G.  W.  company,  the 
word  "  land  "  in  s.  16  of  the  Lands  Clauses  Act  as 
incorporated  in  this  act  must  be  held  to  include 
this  easement,  and  that  the  S.  company  must 
be  restrained  from  taking  steps  to  acquire  such 
easement  until  their  capital  had  been  subscribed. 
But  held,  on  appeal,  that    as    the  provisions 
of  the    special    act   for   referring   disputes  to 
arbitration  provided  a  better  means  of  ascer- 
taining the  compensation  to  be  paid  for  crossing 
the  line  of  the  G.  W.  company  than  the  verdict 
of  a  jury,  and  the  powers-of  the  Lands  Clauses 
Act  as  to  compulsory  purchase  were  therefore 
not  necessary  for  the  purpose  of  assessing  the 
compensation,  there  was  no  necessity  for  giving 
to  the  word  "  land "  in  the  Lands  Clauses  Act 
as  incorporated  with  the  special  act  a  more 
extensive  meaning  than  it  had  in  the  Lands 
Clauses  Act  standing  alone,  which  did  not  in- 
clude a  new  easement,  that  what  the  S.  company 
were  proceeding  to  do  was  therefore  not  a  com- 

gulsory  taking  of  land  within  s.  16  of  the  Lands 
lauses  Act,  and  that  the  decision  below  could 
not  be  sustained.  Great  Western  Railway 
Company  v.  Swindon  and  Cheltenham  Exten-- 
sion  Railway  Company,  22  Ch.  D.  677  ;  52 
L.  J.,  Ch.  306  ;  47  L.  T.  709 ;  31  W.  R.  479— 
C.A. 

Evidence  of  taking  Possession  by  Company.} 

— A  person  who  had  a  leasehold  interest  in 
premises  held  by  a  tenant  from  year  to  year, 
received  notice  from  a  projected  railway  com- 
pany that  the  premises  were  required  for  the 
purposes  of  their  undertaking  ;  and  the  company 
subsequently  arranged  with  the  tenant,  and  re- 
ceived from  him  the  key.  She  thereupon  gave 
the  company  notice  of  the  amount  of  her  claim, 
and  the  nature  of  her  interest  in  the  premises, 
and  requiring  them  to  issue  their  warrant  to  the 
sheriff  to  summon  a  jury ;  and,  upon  their  neg- 
lecting so  to  do,  she  brought  an  action  for  the 
sum  claimed  : — Held,  that  these  facts  warranted 
the  jury  in  finding  that  the  company  had  actually 
taken  the  premises,  and  consequently  that  they 
were  liable  for  the  amount  demanded.  Barker 
V.  Metropolitan  Railway  Company,  17  C.  B., 
N.  S.  785  ;  10  Jur.,  N.  S.  1127  ;  11  L.  T.  312  ;  13 
W.  R.  82. 
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DiArent   CompaaieB—Powen  to  take  same 

I*nd.]--Where  both  the  plaintiff  and  defendant 
companies  had  parliamentary  powers  to  take  the 
same  land,  and  each  had  given  notice  to  treat, 
without  more,  bat  the  landowner  had  not  come  to 
an  agreement  with  either  company,  nor  had  any 
other  step  required  by  the  Lands  Clauses  Act, 
1845,  been  taken  : — Held,  that,  assuming  parlia- 
ment to  have  given  a  preference  to  the  plaintiff 
company,  the  court  would  not,  after  the  plaintiff 
company's  powers  had  expired,  restrain  the  de- 
fendant company  by  interlocutory  injunction 
from  entering  and  commencing  works  on  the 
land.  Bristol  and  North  Somerset  Railway 
Company  y.  Somerset  and  Dorset  Railway  Com- 
pany,  22  W.  B.  601. 

Held,  also,  that  the  plaintiff  company,  in 
taking  possession  without  an  agreement,  and 
without  taking  the  steps  required  by  the  Lands 
Clauses  Act,  1845,  were  trespassers;  and  that 
their  act  of  parliament  did  not  apply  till  they 
had  got  a  title.    Ih. 


Lands  omitted  by  Mistake  or  XisadTentiire.] 

— Semble,  that  the  true  effect  of  s.  124  is  not  to 
prevent  a  claimant  from  bringing  ejectment  to 
establish  his  title,  but  merely  to  authorize  the 
court  to  stay  execution  upon  the  judgment,  when 
obtained.  Salisbury  (^Marquis')  v.  Great  Nor- 
thern Railway  Company^  5  C.  B.,  N.  S.  174  ;  28 
L.  J.,  C.  P.  40  ;  5  Jur.,  N.  S.  70. 

A  railway  company,  in  July,  1858,  entered  upon 
lands  of  which  the  mortgagor  had  been  in  pos- 
session ;  and  although  the  purchase-money  was 
not  paid  to  him,  the  parties  were  treating  for 
arrangement,  and  the  entry  was  with  the  know- 
ledge and  consent  of  the  mortgagor.  A  mort- 
gagee in  fee  of  those  lands  subsequently  gave 
notice  of  his  interest,  but  the  mortgage  was 
not  known  by  the  company  to  exist  until  his 
attorney,  having  discovered  the  entry  by  the 
company,  sent  a  letter  in  August,  1859,  to  their 
attorney,  asserting  his  rights.  A  correspondence 
ensued,  in  which  the  mortgagee  gave  no  infor- 
mation of  his  title,  and  the  company  did  not 
dispute  his  title,  but  asked  for  a  short  delay 
while  their  l^;al  advisers  were  absent  from  Lon- 
don. In  October  the  mortgagee  brought  eject- 
ment : — Held,  that  ejectment  could  not  be 
maintained,  inasmuch  as  the  title  not  being 
in  dispute,  the  8  &  9  Vict.  c.  18,  s.  124,  gave 
the  company  a  right  of  possession  for  six  months 
after  notice  of  his  claim.  Jolly  v.  Wimbledon 
and  Dorking  Railway  Company^  1  B.  &  S.  807  ; 
31  L.  J.,  Q.  B.  95  ;  8  Jur.,  N.  S.  1087 ;  5  L.  T. 
615  ;  10  W.  B.  253— Ex.  Ch. 

The  Bailways  Clauses  Act  (8  &  9  Vict  c.  20), 
s.  7,  providing  a  mode  of  correcting  **  any  omis- 
sion, misstatement  or  erroneous  description  of 
any  lands  described  on  the  plans  or  books  of 
reference,"  is  intended  to  meet  the  case  of  any 
omission  of  land  in  the  plan,  or  of  description  of 
any  owner  of  it  in  the  book  of  reference,  or  the 
omission  of  the  number,  or  the  misstatement  of 
the  acreage,  or  a  mistake  in  the  names  of  the 
owners,  &c.,  as  from  an  error  in  copying  or  the 
like  ;  but  the  section  was  not  intended  to  apply 
to  the  case  of  the  names  of  intermediate  lessees 
for  a  long  term  being  entirely  omitted  from  the 
book  of  reference.  Kemp  v.  West  End  of  Lon- 
don and  Crystal  Palace  Railway  Company,  1 
Kay  &  J.  681  ;  1  Jur.,  N.  S.  1012. 

In  1856  a  railway  took  possession  of  a  piece  of 
land,  a  portion  of  which  undefined  by  boundaries 
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belonged  to  F.  Such  possession  was  taken  with- 
out her  consent,  and  without  compliance  with 
the  provisions  of  the  Lands  Clauses  Act,  ss.  84, 
86,  and  F.  being  unable  to  define  the  boundaries 
of  her  land,  the  company  continued  in  possession, 
constructed  the  line,  and  refused  to  make  her 
any  payment.  In  1868,  the  plaintiff,  claiming 
title  under  F.,  brought  ejectment  for  the  land 
and  recovered  possession.  Thereupon  the  com- 
pany served  the  plaintiff  with  a  notice  of  their  in- 
tention to  summon  a  jury  under  a  notice  to  treat 
served  upon  F.  in  1856,  but  which  had  been 
treated  as  non-existent  ever  since  : — Held,  that 
the  case  did  not  come  within  the  Lands  Clauses 
Act,  s.  124,  relating  to  interests  omitted  by  mis- 
take or  misadventure,  to  be  purchased.  Stretton 
V.  Oreat  Western  Railway,  5  L.  B.,  Ch.  751  ;  40 
L.  J.,  Ch.  50  ;  28  L.  T.  379  ;  18  W.  B.  1078. 

Xandatory  Iigxmction— Aeeess  to  Lands.] — S. 

was  entitled  to  the  houses  in  Cecil  and  Salisbury- 
streets,  and  to  a  piece  of  low-level  ground  at 
the  south  ends  of  these  streets.     The  low  level 
communicated  by  means  of  two  lanes  at  the 
backs  of  the  streets  with  the  Strand  on  the  north 
side,  and  by  means  of  wharves,  with  the  River 
Thames  on  the  south  side.    In  1862  the  Thames 
Embankment  Act  authorized  the  construction  of 
the  embankment  road  and  of  the  ornamental 
gardens  alongside  of  the  river.    These  improve- 
ments were  completed  in  1870  ;  their  effect  was 
to  deprive  the  low-level  ground  in  question,  and 
also  the  two  streets,  of  all  communication  with 
the  river  or  with  the  embankment  on  the  south 
side.    S.,  as  the  owner  of  the  depreciated  pro- 
perty, had   obtained  10,0002.  as  compensation 
assessed  by  an  umpire  ;  but  under  s.  62  of  the 
Act  of  1862,  S.  was  entitled  besides  to  full  and 
free  communication  to  the  embankment  road 
and  the  river,  and  he  claimed  that  such  right 
belongcKl  to  him  in  respect  as  well  of  the  houses 
in  Cecil  and  Salisbury-streets  as  of  the  low-level 
ground,  and  that  the  right  in  dispute  was  to 
a  wheel  or  a  cart  way,  and  not  to  a  footway 
merely.    The  makers  of  the  improvements  had 
offered  to  construct  a  convenient  footway  across 
the  gardens  to  the  embankment  road,  but  such 
offer  had   not  been   entertained.    A  wheel  or 
cartway  would  have  seriously  injured  the  orna- 
mental gardens : — Held,  that  having  regard  to 
the  circumstances  of  the  property  in  1862,  and  to 
an  act  of  Geo.  3,  relative  to  the  buildings  upon 
it,  the  act  of  1862  did  not  reserve  any  right  of 
way,  much  less  a  wheel  or  cart  way,  to  the  low 
level ;  and  that  a  mandatory  injunction  to  con- 
struct a  convenient  footway  for  the  occupiers  of 
Cecil  and  Salisbury  streets  could  not  be  granted 
on  the  state  of  the  pleadings,  or  an   inquiry 
directed  at  that  stage  of  the  suit.    Salisbury 
(^Marquis)  v.  Metropolitan  Board  of  Works,  21 
W.  B.  259. 


To  discontinue  Tramway.] — An  estate 


was  intersected  by  a  canal  under  the  powers  of 
its  act,  and  an  accommodation  bridge  was  built 
by  the  company,  over  which  a  private  road, 
leading  across  the  property  to  a  highroad,  was 
carried.  Coal  pits  were  opened  upon  the  estate, 
which,  when  the  canal  was  made,  had  been  used 
as  a  farm.  For  some  time  the  coals  were  carried 
down  to  the  canal  by  a  tramway  which  did  not 
cross  the  bridge.  The  coal-owners  subsequently 
carried  the  tramway  across  the  bridge  (exca- 
vating the  soil  of  the  roadway  on  the  bridge  and 
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approaches),  in  order  to  carry  their  coals  to  a 
line  of  railway  on  the  other  side  of  the  property. 
An  action  for  trespass  having  been  commenced, 
and  a  writ  of  injunction  applied  for  by  the  canal 
company,  the  coal-owners  submitted  in  the  action 
to*  judgment  for  1/.  damages  and  costs,  and  gave 
an  undertaking  not  to  repeat  the  trespass  com- 
plained of.  The  coal-owners  having,  a  few 
months  afterwards,  again  laid  down  the  tramway, 
but  without  breaking  the  soil  on  the  bridge  : — 
Held,  that,  independently  of  the  undertaking  in 
the  action,  by  which  the  right  of  the  canal  com- 
pany bad  been  recognized  and  established,  the 
defendants'  right  of  access  to  and  passage  over 
the  accommodation  bridge  did  not  justify  the 
makiug  by  them  of  a  tramway  upo)i  the  bridge 
and  the  approaches  thereto,  and  an  injunction  was 
grants  accordingly : — Held,  on  appeal,  that  the 
undertaking  given  by  the  defendants  formed  a 
good  ground  for  the  interference  of  the  court, 
without  going  into  the  question  of  their  right  to 
make  the  tramway.  Neath  Canal  Company  v. 
rniitarwed  Resolven  Colliery  Company^  10  L.  R., 
Ch.  460. 


Illegal  UBor.] — Ownership  acquired  in 


land  by  a  public  company,  under  their  com 
pulsory  powers,  for  the  purpose  of  their  works, 
is  a  qualified  ownership,  to  be  restricted  to  the 
purposes  expressed  in  the  act,  those  purposes 
being  of  the  essence  of  the  contract,  and  there- 
fore the  landowner,  whose  comfort  and  enjoy- 
ment of  the  remainder  of  his  estate  are  affected 
by  the  company  applying  the  ownership  for 
other  purposes  not  contemplated  by  the  act,  is 
entitled  to  an  injunction  to  restrain  the  use  of 
the  land  for  such  purposes.  Bostock  v.  North 
Staffordshire  Bailway  Company,  3  Sm.  &  G. 
283  ;  26  L.  J.,  Ch.  325  j  3  Jur.,  N.  S.  245. 

BeBtraining  Aotioii.]— The  Metropolitan  Board 
of  Works,  under  the  powers  conferred  on  them 
by  the  Thames  Embiuikment  Act,  1862,  cut  off 
from  its  river  frontage  a  piece  of  land  belonging 
to  the  defendant.  The  question  of  compensation 
was  referred  to  an  umpire,  who  made  his  award 
in  the  belief  that  the  land  had  been  made  in- 
accessible to  carriages  by  the  embankment  works. 
By  s.  62,  the  Board  of  Works  was  bound  to  pro- 
vide means  of  access  to  the  land.  The  defendant 
filed  a  bill  to  compel  them  to  make  the  land 
accessible  to  carriages,  and  at  the  same  time 
commenced  an  action  for  the  whole  amount 
awarded.  The  Board  of  Works  filed  a  bill  for 
an  injunction  against  the  action : — Held,  that 
the  action  must  be  restrained  until  the  hearing 
of  the  cause.  Metropolitan  Board  of  Works  v. 
SalUhiry  iMarqnis),  26  L.  T.  390 ;  20  W.  R. 
607. 

See  Practice  (Ti^unetion'). 


III.    COMPENSATION. 

1.  In  bespect  of  what  Iktebests  or 

Injuries. 

General  Principles— Laad'ii\]arioQsly  Affoeted 
by  Constmction  of  the  Works.] — The  6th  section 
of  the  Scotch  Railways  Clauses  Act  of  1845 
(similar  in  the  English  Act),  provides,  inter  alia, 
that  the  railway  *' company  shall  make  to  the 


owners  and  occupiers  of,  and  all  other  parties 
interested  in,  any  lands  taken  ....  or  inju- 
riously affected  by  the  construction  thereof,  full 
compensation  for  the  value  of  the  lands  so  taken, 
and  for  all  damage  sustained  by  such  owneiF," 
&c.  And  it  then  cites  the  I^ands  Clausee  Con- 
solidation (Scotland)  Act,  1845,  as  the  machinery 
by  which  compensation  is  to  be  adjudged.  In 
order  to  found  a  claim  for  compensation  under 
this  section,  some  special  or  peculiar  damage 
must  be  done  to  the  lands  by  reason  of  the  con- 
struction of  the  works,  which  diminishes  the 
value  of  the  lands,  which  damage  would  have 
been  the  subject  of  an  action  at  law  before  the 
statute.  But  no  compensation  is  given  for 
damages  if  the  thing  done  was  one  for  which,  if 
done  without  any  statutory  power,  no  action 
could  have  been  maintaineid  ;  nor  when  a  right 
of  action,  which  would  have  existed  if  the  works 
had  not  been  authorized  by  statute,  would  have 
been  merely  personal.  Nor  when  damage  arises, 
not  out  of  the  execution,  but  only  out  of  the 
subsequent  use  of  the  works.  Nor  for  the  loss  of 
trade  or  custom  by  reason  of  a  work  not  other- 
vrise  affecting  the  house  in  or  upon  which  the 
trade  has  been  carried  on.  Caledonian  Bailtcay 
V.  Walker's  Trustees,  7  App.  Cas.  259  ;  46  L.  T. 
826  ;  30  W.  R.  569  ;  46  J.  P.  676— H.  L.  (Sc.). 

No  claim  can  be  made  in  respect  of  damage 
for  which  the  claimant  would  not  have  had  an 
action,  supposing  the  railway  act  had  never  been 
passed.  City  of  Glasgow  Union  Bailway  Cimi' 
pany  v.  Hunter,  2  L.  R.,  H.  L.  (Sc.)  78. 

The  damage  must  be  done  by  the  construction 
of  the  works;  and  not  afterwards,  when  ihe 
works  have  been  completed.    Ih. 

Statutory  compensation  cannot  be  claimed  by 
reason  of  noise  or  smoke  of  trains,  whether  part 
of  the  claimant's  lands  is  taken  or  not.    Ih. 

Anticipated  damage  from  the  noise  and  smoke 
of  trains  does  not  appear  to  be  a  proper  subject 
of  estimate  for  compensation  under  the  railway 
statutes.    Ih. 

In  order  to  entitle  a  claimant  to  compensation 
there  must  be  an  injury  to  the  land  or  some  in- 
terest in  it  which  would  have  been  the  subject 
of  an  action  before  the  statute.  Bz-g.  v.  Metn*- 
politan  Board  of  Works,  4  L.  R.,  Q.  B.  358  ;  38 
L.  J.,  Q.  B.  201  ;  17  W.  R.  1094  ;  10  B.  &  S.  391. 

The  claimants  carried  on  business  as  potters  on 
premises  in  a  street  running  down  to  the  Thames, 
and  about  seventy  yards  from  it ;  at  the  end  of 
the  street  there  was  a  public  right  of  dipping 
for  and  taking  water ;  and  at  the  end  of  another 
adjoining  street  there  was  a  public  draw  dock 
for  barges.  The  claimants  in  carrying  on  their 
business  had  used  the  public  right  of  fetching 
water  from  the  river  and  bringing  barges  to  the 
draw  dock.  The  Metropolitan  Board  of  Works, 
in  constructing  the  Thames  Embankment,  ob- 
structed the  right  of  fetching  water  and  of 
bringing  barges  to  the  dock  : — Held,  that  this 
was  not  an  injurious  affecting  of  the  claimants* 
premises  within  8  &  9  Vict.  c.  18,  s.  68,  and 
therefore  they  were  not  entitled  to  compensation. 
Ih. 

The  damage  which  will  support  a  claim  for 
compensation,  under  the  Lands  Clauses  Act, 
1845,  must  be  a  physical  interference  with  a 
right,  public  or  private,  which  increases  the 
value  of  the  premises  apart  from  any  special  nse 
to  which  they  may  be  put,  if  by  such  interference 
they  are  lessened  in  value  ;  provided  that  sueh 
right  is  not  merely  one  enjoyed  by  the  occupier 
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of  the  premises  in  common  with  the  public  at 
large,  or  one  personal  to  himself.  Metropolitan 
Board  of  Workg  v.  McCarthy,  7  L.  R.,  H.  L. 
243  ;  43  L.  J.,  C.  P.  385  ;  31  L.  T.  182  ;  23  W.  R. 
115. 

The  test  to  be  applied  is,  whether  the  act  done 
would  be  sufficient  groand  to  maintain  an  action 
if  it  was  not  authorized  by  the  act  of  parliament. 
lb. 

A  private  act,  incorporating  the  Lands  Clauses 
Act,  1846,  contained  special  clauses  giving  com- 
pensation for  damage  caused  by  the  exercise  of 
the  powers  of  the  act  to  the  proprietors  of  cer- 
tain specified  estates : — Held,  on  the  construc- 
tion of  these  clauses,  that  they  were  limited  to 
damage  which,  but  for  the  act,  would  have  been 
actionable.     Rhodes  v.  Airedale  Draiiuige  Cowr- 
mUHonerM,  1  C.  P.  D.  402 ;   45  L.  J.,  C.  P.  861  ; 
35  L.  T.  46 ;  24  W.  R.  1053— C.  A.    Reversing 
9  L.  R.,  C.  P.  508  ;  46  L.  J.,  C.  P.  373  ;  35  L.  T.  255. 
By  a  local  act  commissioners  were  empowered 
to  execute  drainage  works.     Sect.  43  enacted 
that  "  in  the  execution  of  thia  act  the  commis- 
sioners shall  do  as  little  damage  as  may  be,  and, 
subject  to  the  provisions  of  this  act,  shall  make 
to  all  parties  entitled  compensation  for  all  damage 
or  injury  so  done."    By  s.  45  it  was  provided 
that  "full  compensation  shall  from  time  to  time, 
after  the  passing  of  this  act,  but  not  beyond 
twenty  years  after  the  completion  of  the  "  works, 
be  mstde  by  the  commissioners  "  to  the  owners, 
lessees  and  occupiers  for  the  time  being  sustain- 
ing any  damage  by  reason,  or  in  any  way  conse- 
quential upon,  the  exercise  of  any  of  the  powers 
of  this  act,  of  the  lands  and  hereditaments  of  " 
F. ;  "  and  in  case  of  dispute  as  to  the  amount  of 
such  compensation,  the  same  shall  be  settled 
by  arbitration  in  the  manner  provided "  in  the 
Lands   Clauses  Act,  1845.     The  local  act  in- 
corporated the  Lands  Clauses  Act : — Held,  that 
the  compensation  clauses  in  the  special  act  did 
not  extend  to  any  damage,  except  Buch  as  would 
have  been  the  proper  subject  of  compensation 
under  the  Lands  Clauses  Act,  1845,  viz.,  damage 
which  in  the  absence  of  the  statutory  powers 
would  have  given  a  right  of  action  to  the  party 
injured.    2  b. 

The  rule,  that  compensation  is  only  given  by 
8  &  9  Vict.  c.  20,  8.  6,  and  8  &  9  Vict.  c.  18,  s.  68, 
where  what  would  have  been  actionable  against 
a  company  in  the  absence  of  statutory  powers,  is 
permitted  by  those  powers,  and  compensation 
allowed  in  lieu  and  by  reason  of  such  right  of 
action  being  taken  away,  is  not  applicable  where 
part  of  the  land  is  taken,  and  compensation  is 
sought,  not  only  for  the  value  of  the  part  taken, 
but  for  the  rest  of  the  land  being  injuriously 
affected,  either  by  severance  or  otherwise.  Stoflk- 
port  J  Temperley  and  Altringham  Railvoay  Com 
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pany,  In  re.  83  L.  J.,  Q.  B.  251  ;   10  Jur.,  N.  8. 
614  ;  10  L.  T.  426  ;  12  W.  R.  762. 

To  entitle  a  claimant  to  compensation  he  must 
shew  that  he  has  sustained  a  particular  damage 
from  the  execution  by  the  company  of  the  works 
authorized  by  the  special  act,  and  that  the  damage 
is  one  for  which  he  might  have  maintained  an 
action  if  the  work  had  not  been  authorized  by 
parliament ;  and,  also,  that  the  injury  of  which 
he  complains  is  an  injury  to  his  estate,  and  not 
a  mere  obstruction  of  an  inconvenience  to  him 
personally  or  to  his  trade,  although  it  might 
have  been  the  subject  of  an  action  if  the  works 
which  occasiqned  it  had  not  been  executed  under 


Railtoay  Company,  3  L.  R.,  C.  P.  82  ;   37  L. 
C.  P.  11  ;  17  L.  T.  499  ;  16  W.  R.  221. 

The  damage  must  be  one  which  is  sustained  in 
respect  of  the  property  itself,  and  not  in  respect 
of  any  particular  use  to  which  it  may  from  time 
to  time  be  put.    Jh, 

AeeeBB   to   Property   interfered  with.] 

— Where  an  access  to  private  property  by  a 
public  highway  or  private  way  is  interfered 
with  by  the  construction  of  the  works,  and  the 
value  of  the  property,  irrespective  of  any  parti- 
cular use  which  may  be  made  of  it,  is  so  depen- 
dent upon  the  existence  of  that  access  as  to  be 
substantially  diminished  by  its  obstruction,  then 
the  owner  is  entitled  to  compensation  for  such 
interference.  CaZedonian  Railway  v.  Walker's 
TrvMeei,  ante,  coL  1764. 

Trustees  were  posseted  of  a  spinning  mill 
ninety  yards  from  an  important  main  thorough- 
fare in  Glasgow,  having  parallel  accesses  on  the 
level  from  two  sides  of  the  mill  to  the  thorough- 
fare.   A  railway  company,  under  their  special 
act,  cut   off   entirely  one  access,  substituting 
therefor  a  deviated  road  over  a  bridge  with  steep 
gradients,  and  the  other  access  they  diverted 
and  made  less  convenient ;    but  none  of  the 
operations  were  carried  on  ex  adverse  the  pre- 
mises.   When  the  bill  was  before  parliament  the 
trustees  were  induced  to  withdraw  their  opposi- 
tion  in  consideration  of  an  agreement,  by  which 
the  company  undertook,  that  in  the  event  of  the 
land  of  the  trustees  and  of  others  being  inju- 
riously affected  by  the  construction  of  any  of  the 
works  proposed  by  the  bill,  their  claim  to  com- 
pensation should  not  be  barred  by  reason  of  the 
company  not  taking  part  of  their  land.     The 
trustees  claimed  compensation  for  the  diminished 
value  of  their  premises  by  reason  of  the  detour 
and  gradients : — Held,  that  though  the  agree- 
ment gave  no  right  to  compensation,  the  trustees 
were  entitled  to  it  under  the  Railways  and  Lands 
Clauses    Consolidation    (Scotland)  Acts,   1845. 
lb. 

The  obstruction  of  access  to  a  private  property 
by  a  public  road  need  not  be  ex  adverse,  but  it 
must  be  proximate,  and  not  remote  or  indefinite, 
to  entitle  the  owner  of  that  property  to  compen- 
sation for  the  loss  of  it.  And  it  is  a  question 
whether  a  mere  change  of  gradient  alone  would 
be  a  proper  subject  for  compensation.    lb. 

Metropolitan  Board  of  Works  v.  McCarthy 
(7  L.  R.,  H.  L.  243)  held  undistinguishable.  The 
Caledonian  Railway  Company  v.  Ogilty  (2 
Macq.  22*9)  explained  and  distinguished.  Ouim* 
berlain  v.  West  End  of  London  Railway  Com- 
pany (2  B.  &  S.  617)  and  Beckett  v.  Midland 
Railway  Company  (3  L.  R.,  C.  P.  82)  approved. 
Ricket  V.  Metropolitan  Railway  Company  (2 
L.  R.,  H.  L.  176)  examined.    lb, 

B.  was  possessed  of  a  honse  fronting  on  a 
public  highway.  A  railway  company  erected  an 
embankment  on  a  portion  of  the  highway  oppo- 
site to  the  house,  thereby  narrowing  the  road 
from  fifty  to  thirty-three  feet,  and  thus  materially 
diminishing  the  value  of  the  house  for  selling  or 
letting,  and  obstructing  the  access  of  light  and 
air  to  it : — ^Held,  that  this  was  such  a  permanent 
injury  to  his  estate  in  the  premises  as  to  entitle 
him  to  compensation.  Beckett  v.  Midland  RuiU 
ioay  Company,  supra, 

A  corporation  being  authorized  by  act  of  par- 
liament to  stop  up  or  level  a  street  for  the  purpose 


the  sanction  of  parliament    Beckett  v.  Midland  of  its  act,  in  the  course  of  operations  wrongfully 

3  L  2 


1767 


LANDS    CLAUSES    ACT— CompensattM. 


1768 


cat  into  the  cellars  of  a  house,  which  were  under 
the  street,  leaving  them  open  and  exposed.  The 
corporation  also,  in  the  coarse  of  the  works, 
partially  stopped  the  traffic  iJong  the  street. 
An  injunction  having  been  obtained  restraining 
the  corporation  from  cutting  into  the  cellars, 
with  an  inquiry  as  to  damages: — Held,  that 
although  the  owner  was  entitled  to  damages  for 
the  structural  injuiy  to  his  cellars,  he  was  not 
entitled  to  damages  for  depression  caused  to  his 
trade  by  reason  of  the  difficulty  of  access  to  his 
shop,  it  not  being  shewn  that  the  depression 
arose  from  the  wrongful,  as  distinguished  from 
the  authorized,  act  of  the  corporation.  Bigg  v. 
London  (^Corporation),  15  L.  R.,  Eq.  376 ;  28 
L.  T.  336. 

C,  being  owner  of  houses  situate  on  a  high 
road,  a  company,  under  the  authority  of  its  act 
of  parliament,  constructed  its  railway  upon  and 
across  the  high  road,  and  obstructed  and  diverted 
the  road,  thereby  causing  difficulty  of  access  to 
the  houses,  and  rendering  them  less  suitable  to 
bft  occupied  as  shops  : — Held,  that  the  houses 
were  injuriously  affected,  and  that  he  was  there- 
fore entitled  to  compensation.  Chamberlain  v. 
West  End  of  London  and  Crygtal  Palace  Rail- 
way Crmpanyj  2  B.  &  S.  605  ;  32  L.  J.,  Q.  B. 
173  ;  9  Jut.,  N.  S.  1051  ;  8  L.  T.  149  ;  11  W.  R. 
472— Ex.  Ch. 

An  injury  to  the  goodwill  or  a  loss  of  profit  in 
the  business  of  a  shop,  caused  by  an  obstruction, 
whether  permanent  or  temporary,  of  a  highway, 
in  the  lawful  execution  of  the  works  of  a  railwav 
company,  where  no  part  of  the  land  on  which 
the  business  is  carried  on  is  taken  or  otherwise 
injuriously  affected,  is  not  the  subject  of  com- 
pensation. Cameron  v.  CJiaring  Cross  Hail- 
way  Company,  19  C.  B.,  N.  S.  764 ;  11  Jur.,  N. 
S.  282  ;  12  L.  T.  121  ;  13  W.  R.  390,  465— Ex.  Ch. 

One  who  sustains  a  private  and  a  particular 
injury  from  the  diversion  or  obstruction  of  a 
public  road  by  the  works  of  a  railway  company, 
which  diversion  or  obstruction,  if  done  without 
the  sanction  of  an  act  of  parliament,  would  give 
a  right  of  action,  is  entitled  to  compensation. 
Wood  V.  Stourbridge  Railway  Company,  16  C. 
B.,  N.  S.  222. 

No  compensation  can  be  claimed  for  incon- 
venience sustained  from  the  authorized  crossing 
on  a  level  of  a  public  road  by  a  railway,     lb. 

M.  carried  on  business  in  premises  consisting 
of  a  house,  warehouse  and  stables,  near  a  draw 
dock  loading  into  the  River  Thames.  The  dock 
was  free  and  public,  but  was  principally  used  by 
him  and  certain  other  persons  whose  premises 
were  in  proximity  to  it.  A  roadway  existed 
between  the  edge  of  the  dock  and  M.*s  premises, 
which  had  an  enhanced  market  value  by  reason 
of  the  proximity  of  the  dock.  The  Metropolitan 
Board  of  Works  in  making  an  embankment, 
under  their  private  act,  filled  up  and  destroyed 
the  dock,  and  thereby  M.'s  premises  became 
diminished  in  value  in  the  marxet : — Held,  that 
he  was  entitled  to  compensation,  as  his  land 
had  been  injuriously  affected  by  the  works. 
Metropolitan  Board  of.  Works  v.  McCarthy, 
antf,  col.  1765. 

The  right  to  compensation  will  accrue  when- 
ever it  can  be  established  that  a  special  value 
attached  to  the  premises  by  reason  of  their 
proximity  to  or  relative  position  with  the  high- 
way obstructed,  and  that  this  special  value  has 
been  permanently  injured  by  the  obstruction. 
lb. 


Temporary  ObBtraction.] — ^A  railway  company, 
in  the  construction  of  its  line  of  railway,  and 
under  the  powers  of  its  statute,  temporarily  ob- 
structed a  highway,  adjoining  which  was  a  house 
occupied  by  a  licensed  victualler,  whereby  the 
number  of  passengers  passing  along  the  highway 
was  diminished,  and  he  sustained  damage  by  the 
falling  off  of  his  business: — Held,  that  such 
damage  was  not  the  subject  of  compensation. 
Rieket  v.    Metropolitan  Railway  Company,  5 

B.  &  S.  149  ;  34  L.  J.,  Q.  B.  257  ;  11  Jur.,  N.  S. 
260  ;  12  L.  T.  75  ;  13  W.  R.  455— Ex.  Ch.  And 
in  Dom.  Proc,  2  L.  R.,  H.  L.  176 ;  36  L.  J., 
Q.  B.  206  ;  16  L.  T.  642  ;  15  W.  R.  937. 

The  18  &  19  Vict.  c.  120,  s.  135,  authorizes  the 
Metropolitan  Board  of  Works  to  repair  and  main- 
tain certain  sewers,  with  full  power  to  cany  such 
sewers  through  or  under  any  lands,  making  com- 
pensation for  any  damage  done  thereby,  aiid  the 
Lands  Clauses  Act  is  incorporated  with  such  act. 
In  exercise  of  the  powers  conferred  on  them  by 
their  act,  and  for  the  purpose  of  enabling  them 
to  reconstruct  a  s^wer  running  under  a  street, 
the  board  erected  a  hoarding  in  such  street, 
which  rendered  the  access  to  the  plaintiff^s  pre- 
mises less  convenient  than  it  had  been  before ; 
but  no  part  of  such  premises  was  taken,  nor  did 
it  appear  that  the  hoarding  was  kept  up  beyond 
a  reasonable  time  : — Held,  that  he  was  not  en- 
titled to  compensation  for  the  damage  he  had 
sustained  by  the  erection  of  such  hoarding. 
Herring  v.  Metnpolitan  Board  of  Worktj  19 

C.  B.,  N.  S.  510 ;  34  L.  J.,  M.  C.  224. 

Private  Bead.] — A  special  verdict  found  that 
the  only  approach  to  the  house  of  the  plaintiff 
was  by  a  private  road  ;  that  a  railway  crossed  the 
road  on  a  level,  in  an  oblique  direction,  so  that  at 
the  point  where  the  railway  intersected  the  road, 
a  train  coming  along  the  railway  at  ordinary 
speed  could  not  be  seen  for  more  than  seventeen 
seconds  before  it  reached  that  point ;  that  there 
were  gates  on  each  side  of  the  railway  across  the 
road,  which  were  kept  locked,  a  key  being  kept 
by  a  servant  of  the  company,  whose  business  it 
was  to  unlock  the  gates  when  any  person  had 
occasion  to  pass  through  them,  and  the  plaintiff 
also  having  a  key  ;  and  that  by  reason  of  these 
facts,  and  the  execution  of  the  works  by  the 
company,  his  property  was  depreciated  in  value : 
— Held,  that  his  lands  were  "injuriously  affected," 
within  s.  68,  by  the  erection  of  the  gates,  and, 
per  Lord  Campbell,  C.  J.,  by  the  passage  of 
trains  along  the  railway.  Glover  y.  North  Staf- 
fordshire Railway  Company,  16  Q.  B.  912  ;  20 
L.  J.,  Q.  B.  376  ;  15  Jur.  673. 

Where  Action  lies.]— The  8  &  9  Vict,  c  18, 
s.  68,  has  reference  to  cases  where  a  party  is  in- 
juriously affected  by  reason  of  acts  authorized 
to  be  done  by  a  public  company,  in  pursuance  of 
the  provisions  of  their  private  act,  and  is  inap- 
plicable to  cases  where  the  injury  complained  of 
may  (as  under  the  Gas  Clauses  Act,  10  d:  11  Vict. 
c.  15,  s.  29)  be  compensated  by  recourse  to  an 
action  for  damages.  Broadbent  v.  Imperial  Ga» 
Company,  7  De  G.,  M.  &  G.  436 ;  26  L.  J.,  Ch. 
276  ;  3  Jur.,  N.  8.  221.  Affirmed,  7  H.  L.  Gas. 
600  ;  29  L.  J.,  Ch.  377  ;  5  Jur.,  N.  S.  1319. 

The  legislature  having  given  the  promoters  no 
power  to  annoy  the  occupiers  of  neighbonring 
property  with  smoke,  an  injury  from  this  canse 
IS  not  the  subject  of  compensation,  but  a  ground 
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of  action.  A  man  may  have  a  right  of  action 
where  he  cannot  claim  statatorj  compensation. 
City  of  OloMOto  Union  Railway  Company  v. 
Hitntevy  2  L.  K.,  fl.  L.  (Sc.)  78. 

Vibration,  ^.]— On  the  execation  of  an  in- 
quiry before  the  sheriff  and  a  jury  to  determine 
the  compensation  to  be  paid  to  the  proprietor  of 
a  messuage  and  land  in  consequence  of  their 
having  been  or  being  injuriously  affected  by 
reason  of  the  execution  or  construction  of  the 
railway  and  works,  it  did  not  appear  that  any 
structural  injury  was  or  would  be  caused  to  the 
premises  by  the  construction  of  the  railway,  but 
it  did  appear  that  by  reason  of  the  workings  of 
the  railway  after  it  had  been  opened  for  traffic 
they  were  and  would  be  subjected  to  vibration, 
noine,  and  smoke  from  passing  trains,  and  were 
and  always  would  be  affect^  and  depreciated 
and  lessened  in  value  tliereby  : — Held,  that  the 
claimant  was  not  entitled  to  compensation. 
Brand  v.  Hammersmith  and  City  JRailway 
Ompauy,  2  L.  R.,  Q.  B.  223  ;  36  L.  J.,  Q.  B. 
137  ;  16  L.  T.  101  ;  16  W.  R.  437  ;  7  B.  &  S.  1 
—Ex.  Ch.  Affirmed  4  L.  R.,  H.  L.  171 ;  .38  L.  J., 
Q.  B.  265  ;  21  L.  T.  238  ;  18  W.  R.  12  ;  sub  nom. 
Hammersmith  and  City  Railway  Company  v. 
Brand, 

And  compensation  cannot  be  claimed  for  de- 
terioration in  the  value  of  property  adjoining  a 
rail«7ay,  by  reason  of  the  premises  being  over- 
looked by  persons  on  the  railway  and  raQway 
platform.  Penny  v.  South-Eastern  Railway 
Company,  7  EL  &  Bl.  660  ;  26  L.  J.,  Q.  B.  225  ; 
3  Jur.,  N.  S.  957. 

Actual  injury  to  premises  from  the  vibration 
caused  by  ballast  trains  on  the  railway  during 
the  construction  of  the  works,  is  a  ground  for 
compensation ;  but,  per  Lord  Campbell,  C.  J., 
not  injury  from  that  cause  after  the  construction 
of  the  railway.    Ih, 

Statutory  compensation  cannot  be  claimed  by 
reason  of  noise  or  smoke  of  trains,  whether  part 
of  the  claimant's  land  is  taken  or  not.  City  of 
Glasgow  Union  Railway  Company  v.  Hunter, 
supra. 

An  owner  of  a  cotton  mill  took  proceedings 
against  a  railway  company,  to  obtain  compen- 
sation for  part  of  his  land  required  by  the  com- 
pany. The  warrant  required  the  jury  to  assess 
compensation  for  the  land  taken,  and  for  the 
damage  by  reason  of  the  severance  of  the  land, 
or  its  being  otherwise  injuriously  affected.  Upon 
the  inquiry  the  claimant  insisted  that  he  was 
entitled  to  damages  on  account  of  the  increased 
risk  of  fire  to  his  mill  from  the  passage  of  the 
company's  trains  : — Held,  that  the  jury  had 
rightly  included  the  damages  for  such  injury  in 
their  verdict.  Stoekport,  Temperly^  and  Altring- 
ham  Railway  Company,  In  re,  supra. 

To  Easement.] — An  easement  is  an  interest  in 
land  for  the  invasion  of  which  compensation 
may  be  claimed.  Eagle  v.  Charing  Cross  Rail- 
way Company,  2  L.  R.,  G.  P.  638 ;  36  L.  J.,  0. 
P.  297  ;  16  L.  T.  593  ;  15  W.  R.  1016. 

Over  Caiueway  and  Jetty.] — When  lands 

are  injuriously  affected  by  the  construction  of 
works  authorized  by  an  act  of  parliament,  the 
owner  is  entitled  to  compensation  if  an  easement 
appurtenant  to  the  lands  is  taken,  just  as  he 
would   be   if   part  of   the   lands   was   taken. 


Buccleueh  QDuke^  v.  Metropolitan  Board  of 
Works,  5  L.  R.,  H.  L.  418  ;  41  L.  J.,  Ex.  137  ;  27 
L.  T.  1. 

The  Duke  of  Buccleueh  was  the  owner  of  a 
house  and  garden  fronting  the  River  Thames, 
with  an  exclusive  easement  over  a  causeway  and 
jetty  with  steps,  by  which  the  same  was  available 
at  any  state  of  the  tide.  The  Metropolitan  Board 
of  Works,  under  the  powers  conferred  on  them 
by  the  Thames  Embankment  Act,  1862,  deprived 
him  of  the  jetty  by  constructing  the  embankment 
on  its  site  ;  and  in  consequence  of  the  execution 
of  the  works,  a  public  road  was  placed  between 
his  garden  and  tne  river.  But  it  was  possible  for 
him  still  to  have  access  to  the  river  by  means  of 
landing-steps  which  the  board  built  in  the  em- 
bankment. The  duke  having  claimed  compen- 
sation for  the  removal  of  the  jetty,  and  for  the 
depreciation  of  the  premises  by  the  execution  of 
the  works,  the  matter  was  referred,  and  the  ar- 
bitrator awarded  a  lump  sum  of  8,325Z.  The 
Board  of  Works,  in  an  action  on  the  award, 
called  the  arbitrator  as  a  witness,  and  he  deposed 
that  he  had  awarded  6,0002.  for  the  discomfort  to 
arise  from  the  substitution  of  the  road  for  the 
water  way.  He  was  interrogated  as  to  the  mode 
by  which  he  had  arrived  at  that  sum : — Held, 
first,  that  the  arbitrator's  evidence  was  admissible 
to  shew  whether  or  not  he  bad  ta^en  matters 
into  his  consideration  not  within  his  jurisdiction, 
but  not  for  the  purpose  of  ascertaining  his 
reasons  for  awarding  a  particular  sum  in  respect 
of  anything  which  was  within  his  jurisdiction.  lb. 

Held,  secondly,  that  the  taking  of  the  ease- 
ment over  the  jetty  entitled  the  duke  to  compen- 
sation for  other  damage  sustained  by  him.    lb. 

Held,  thirdly,  that  the  substitution  of  the  road 
for  the  water  way  was  an  Injurious  affecting  of 
the  premises,  and  the  duke  was  entitled  to  what- 
ever compensation  the  umpire  had  awarded, 
whether  he  included  loss  of  prospect  and  of  pri- 
vacy, and  other  amenities,  or  merely  the  loss  of 
the  waterway.  And  that  the  matter  being 
within  the  limits  of  the  reference,  and  the 
opinion  of  the  umpire  being  necessarily  specula- 
tive, the  board  was  not  entitled  to  inquire  what 
passed  through  his  mind  before  he  formed  his 
judgment.    lb. 

Shooting.] — A  party  who  has  a  right  of  shoot- 
ing over  land  by  an  agreement,  not  under  seal, 
with  the  owner,  has  not  such  an  interest  as  to 
entitle  him  to  compensation  from  a  railway  com- 
pany, in  respect  of  the  shooting  being  diminished 
in  viU.ue  by  the  company  constructing  a  railway 
over  part  of  such  land.  Bird  v.  Great  Eastern 
Railway  Company,  19  C.  B.,  N.  S.  268  ;  34  L.  J., 
C.  P.  366  ;  11  Jur.,  N.  S.  782  ;  13  L.  T.  365  ;  13 
W.  R.  989. 

Pier.] — ^Under  the  powers  of  the  Thames  Em- 
bankment Act  of  1862,  the  temporary  diversion 
of  an  existing  pier,  and  ultimately  the  substitu- 
tion of  a  new  pier  in  its  place,  was  contemplated. 
The  right  of  the  existing  pier  belonged  to  a  com- 
pany, under  a  recoverable  licence  from  the  Con- 
servators of  the  Thames,  and  it  did  not  appear 
that  the  enjoyment  of  the  benefit  of  the  licence 
would  be  destroyed  by  the  intended  works  them- 
selves, though  they  might  lead  to  its  revocation  : 
— Held,  that  the  pier  company  was  not  entitled 
to  compensation  as  a  condition  precedent,  their 
easement  not  being  required  to  be  permanently 
taken,  and  that  the  remedy  of  the  company  was 
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under  s.  68,  as  injuriouslj  affected.  Temple  Pier 
Company  v.  Metropolitan  Board  of  WorkSy  34 
L.  J.,  Ch.  262 ;  11  Jur.,  N.  S.  337 ;  12  L.  T. 
369  ;  13  W.  R.  635. 

By  20  &  21  Vict.  c.  cxlvii.,  the  bed  of  the 
Thames  was  vested  in  conservators,  with  power 
to  them  to  grant  licences  for  embanking ;  making 
docks  and  building  jetties,  on  payment  of  con- 
sideration, to  be  assessed  in  a  particular  way, 
and  be  partly  paid  over  to  the  crown  ;  by  21  &  22 
Tict.  c.  cxviii.,  a  railway  company  was  em- 
powered to  make  a  railway  bridge  over  the 
Thames,  but  the  works  were  not  to  be  com- 
mcDced  without  the  consent  of  the  conservators 
and  their  approval  of  the  plans ;  the  railway 
company  obtained  approval  of  the  construction 
of  the  bridge  as  proposed,  and  thereupon  erected 
the  piers  of  their  bridge  in  the  bed  of  the  river  : — 
Held,  that  the  conservators  were  entitled  to 
have  compensation  assessed  under  the  Lands 
Clause  s  Act,  which  was  incorporated  as  usual  in 
the  railway  act.  Thames  Conservators  y.  Victoria 
Siatiim  and  Plmlico  Hallway  Company^  4  L.  B., 
C.  P.  69  ;  38  L.  J.,  C.  P.  4. 

Wharf.] — A  wharf -owner  who  has  not  any 
special  easement  or  privilege  over  the  bed  or  soil 
of  the  river,  but  only  the  common  right  of  pas- 
sage to  his  property,  has  neither  an  easement 
over  nor  a  right  in  land,  within  the  enlarged  de- 
finition given  to  that  word  by  the  4th  section  of 
the  Thames  Embankment  Act  of  1862.  Macey 
v.  Metropolitan  Board  of  Works,  33  L.  J.,  Ch. 
377  ;  10  L.  T.  66  ;  10  Jur.,N.  8.333  ;  12  W.  R.  691. 

A  person  so  situated,  therefore,  whose  land  is 
not  taken,  but  whose  right  of  passage  is  in- 
juriously affected  by  the  works  authorized  by  the 
Embankment  Act,  has  no  right  to  compensation 
before  those  works  are  proceeded  with ;  but, 
having  regard  to  the  provisions  of  that  act,  and 
of  the  various  acts  incorporated  therewith,  his 
right  to  compensation  arises  when  his  damage  is 
completed  ;  and  his  remedy  is  under  the  68th 
section  of  the  Lands  Clauses  Act,  or  by  arbitra- 
tion alone.    lb. 

Ancient  Lights. ]~When  a  school  board  ac- 
quires land  as  a  site  for  a  school,  under  the  com- 
pulsory powers  given  by  the  Elementary  Educa- 
tion Act,  1870,  and  builds  a  school  so  as  to  ob- 
struct the  ancient  lights  of  an  adjoining  land- 
owner, the  remedy  of  the  adjoining  landowner  is  by 
claiming  compensation  under  the  Lands  Clauses 
A^'t,  1845,  8.  68,  and  not  by  bill  for  an  injunction. 
Chirlt  V.  London  School  Board,  9  L.  R.,  Ch.  120  ; 
43  L.  J.,  Ch.  421  ;  29  L.  T.  903  ;  22  W.  R.  354. 

By  the  Railway  Clearing  House  Extension 
Act,  37  Vict.  c.  xvi.,  which  incorporated  the  Lands 
Clauses  Act,  1846,  the  railway  clearing  com- 
mittee was  empowered  to  take  lands,  and  to 
erect  thereon  any  buildings  and  works  for  the 
purpose  of  the  clearing  system.  The  owners  of  a 
neighbouring  house  filed  a  bill  to  restrain  the 
erection  of  a  building  on  land  acquii-ed  under 
the  act,  on  the  ground  that  it  interfered  with 
their  ancient  lights : — Held,  that  the  clearing 
committee  could  not  be  restrained  by  injunction, 
and  that  the  plaintiffs*  remedy  was  under  the 
Lands  Clauses  Act,  1846,  s.  68.  Bedford  (^Dvke^ 
V.  Dawson,  20  L.  R.,  Eq.  353  ;  44  L.  J.,  Ch.  549  ; 
33  L.  T.  156. 

A  vestry  was  empowered  by  local  acts  (35 
Geo.  3,  c.  73,  and  67  Geo.  3,  c.  29)  to  pave  and 
repair,  and  to  raise  or  lower  the  ground  of  the 


streets  within  their  district,  without  making  oom- 
pensation  to  owners  of  property  thereby  injurixi. 
The  Metropolis  Local  Management  Act,  1835 
(18  &  19  Vict.  c.  120),  by  s.  98,  empowers  every 
vestry  to  pave  and  repair,  and  to  raise  or  lower 
the  ground  or  soil  of  the  streets  in  their  district 
as  they  think  fit;  and  by  s.  150,  they  have 
power  to  purchase  "any  land  or  any  right  or 
easement  in  or  over  land,"  necessary  for  the  for- 
mation or  protection  of  any  works  authorized 
to  be  executed  under  the  act.  By  ss.  161  and 
152,  the  Lands  Clauses  Act,  1845  (8  &  9  Vict 
c.  18),  except  the  compulsory  purchase  clauses, 
16  to  68,  w^hich  are  expressly  excluded,  is  incor- 
porated ;  and  by  s.  247,  all  acts  which  are  incon- 
sistent with  .the  Metropolitan  Act  are  repealed. 
Under  the  provisions  of  these  acts,  or  one  or 
more  of  them,  the  vestry  raised  and  altered  the 
road  and  pavement  of  a  street  in  their  district  in 
a  manner  justified  by  the  act,  but  thereby  ob- 
structed the  ancient  lights  of  and  entrances  to 
certain  houses  of  the  plaintiff,  and  injuriously 
affected  the  houses.  Notice  was  given  to  the 
vestry  under  the  Lands  Clauses  Act,  s,  68,  to 
summon  a  jury  to  settle  the  amount  of  compen- 
sation, but  the  vestry  refused  to  pay  the  com- 
pensation claimed,  or  to  enter  into  any  agree- 
ment, or  to  summon  a  jury  : — Held,  that  the 
works  were  done  under  the  local  acts  of  Geo.  3, 
which  were  not  repealed  or  supci-seded  by  the 
Metropolitan  Local  Management  Act,  1856 ; 
that,  there  having  been  no  agreement  to  pur- 
chase, ss.  150,  151  and  152  of  the  Metropolitan 
Act  did  not  apply  ;  and  that  s.  68  of  the  Lands 
Clauses  Act  being  expressly  excluded  from  the 
Metropolitan  Act,  the  plaintiff  had  no  claim 
under  that  section.  BaJtcr  v.  St,  Marylehone 
(Vestry^,  36  L.  T.  129;  24  W.  R.  848.  See 
Beckett  y.  Midland  Railtcay  Coptpany,  ante,  col. 
1765. 

Disturbing  Ferry.] — A  railway  company  under 
the  powers  of  their  special  acts  constiuctcd  a 
bridge  and  a  footway  across  a  river,  at  a  distance 
of  about  six  hundred  yards  from  the  landing- 
place  of  an  ancient  ferry,  but  without  any 
physical  interference  with  the  passage  of  the 
ferry-boats.  Tke  bridge  when  completed  was 
opened  to  foot-passengere  on  payment  of  tolls, 
and  also  used  for  conveyance  of  merchandize  by 
the  company's  trains,  causing  a  serious  diminu- 
tion in  the  profits  of  the  ferry : — Held,  that  the 
owner  of  the  ferry  was  entitled  to  compensation 
under  the  Railways  Clauses  Act,  1845,  s.  6,  as 
being  a  person  interested  in  land  (which  included 
a  hereditament  such  as  a  ferry)  injuriously 
affected  by  the  company's  works,  for  the  injury 
to  the  ferry  was  the  direct  and  immediate  result 
of  the  construction  of  the  bridge  for  the  use  of 
passengers.  Bey.  v.  Cambrian  Bailtcay  Company, 
6  L.  R.,  Q.  B.  422  ;  40  L,  J.,  Q.  B.,  169  ;  25  L.  t. 
84  ;  19  W.  R.  1138.     But  see  next  ease. 

A  railway  company,  under  the  authority  of  its 
act,  constructed  across  a  river,  half  a  mile  above 
an  ancient  ferry,  a  railway  bridge  and  *  foot- 
bridge, the  foot-bridge  being  used  by  persons 
going  to  the  railway  station  and  also  to  other 
places.  The  traffic  across  the  ferry  fell  off,  and 
the  ferry  was  given  up.  The  owners  of  the  ferry 
claimed  compeuKatiou  under  the  Lands  and  Rail* 
ways  Clauses  Acts  : — Held,  that  no  compensation 
could  be  recovered,  first,  on  the  ground  that  an 
action  could  not  have  been  maintained  for  dis- 
turbance of  the  ferry  in  respect  of  the  traffic 
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either  by  the  lailway  or  by  the  foot-bridge,  if 
they  had  been  erected  without  the  aathority  of 
an  act ;  and  secondly,  on  the  ground  that,  the 
injury  to  the  ferry  being  occasioned,  not  bv  the 
construction  but  by  the  working  of  the  railway, 
the  ferry  had  not  been  injuriously  affected  within 
the  Lauds  Clauses  Act  or  the  Railways  Clauses 
Act.  Hopkins  y.  Great  Northern,  Railioay 
Company,  2  Q.  B.  D.  224  ;  46  L.  J.,  Q.  B.  266  ; 
36  L.  T.  898— C.  A. 

Terry  passing  with  Land.] — A  ferry  may 
pass  with  land,  under  a  conveyance  of  the  land, 
with  ^*  all  profits  and  commodities  belonging  to 
the  same  ;"  and  where,  as  far  as  living  memory 
went,  the  land  and  ferry  had  always  been 
enjoyed  by  the  same  person,  and  there  was  no 
evidence  to  shew  that  they  ever  had  been  the 
subjects  of  separate  conveyance  : — Held,  that  a 
jury,  in  awarding  compensation  to  the  owner  of 
the  land,  under  8  &  9  Vict.  c.  20,  s.  6,  was  justi- 
fied in  concluding  that  the  ferry  did  pass  with 
the  land  under  these  words.  Reg.  v.  Great 
Xorthern  Railway  Company^  14  Q.  B.  26  ;  19 
L.  J.,  Q.  B.  25  ;  14  Jur.  128. 

Baising  Level  of  Street.] — When  an  act  of  par- 
liament,  with  compulsory  pow^ers,  incorporates 
the  whole  of  the  Lands  Clauses  Act,  a  right  to 
compensation  is,  without  any  other  euactment, 
conferred  upon  the  persons  interested  in  lands 
injuriously  affected  by  the  exercise  of  such 
powers.  Reg.  v.  iS^^.  Lulie't  (  Vettry').  Chelsea^  7 
L.  R.,  Q.  B.  148  ;  41  L.  J.,  Q.  B.  81  ;  25  L.  T.  914  ; 
20  W.  R.  209— Ex.  Ch. 

By  the  Chelsea  Improvement  Act  (8  &  9  Vict. 
c.  cxlii),  the  Lands  Clauses  Act,  1846,  was  incor- 
porated in  these  words :  *^  So  mach  of  the  Lands 
Clauses  Act,  1845,  as  is  applicable  to,  and  is  not 
modified  by,  this  act,  or  as  is  not  inconsistent 
with  the  provisions  thereof,  shall  apply  to  the 
improvements  by  this  act  authorized  to  be  made, 
and  shall  be  read  as  forming  part  of  this  act.'* 
By  ss.  124  and  127,  compensation  is  expressly 
given  where  projections  made  before  the  passing 
of  the  act  are  ordered  to  be  removed,  and  where  a 
house  taken  down  to  be  rebuilt  is  ordered  to  be 
set  back  to  the  line  of  the  street.  By  s.  104, 
pow^er  is  given  to  alter  the  level  of  streets,  but 
there  is  no  provision  as  to  compensation : — Held, 
notwithstanding  the  absence  of  any  such  provi- 
sion, that  the  lessee  of  a  house  injuriously  affected 
by  the  raising  of  the  level  of  a  street  under  the 
powers  of  s.  1 04,  was  entitled  to  compensation.  lb. 

Subsoil  of  Passage.]  —  A  railway  company 
under  its  act,  with  which  was  incorporated  the 
Lands  Clauses  Act,  1845,  took  some  houses,  the 
property  of  S.,  and  tunnelled  under  the  part  of  a 
passage,  of  which  he  was  the  owner,  lying 
between  the  houses.  He  called  upon  the  com- 
pany to  undertake,  before  1.30  of  Wednesday,  9th 
of  October,  1872,  not  to  enter  into  possession  of 
such  portion  of  the  passage  as  lay  between  the 
houses  taken  by  the  company,  but  the  company 
did  not  enter  into  any  such  uudertaking.  S.  filed 
a  bill  for  an  injunction  to  restrain  the  railway 
company  from  taking  or  using  any  part  of  the 
passage  without  giving  him  due  notice  and 
making  him  compensation.  An  injunction  was 
granted,  which  was  dissolved  upon  the  applica- 
tion of  the  company,  upon  paying  1001,  into  court 
to  answer  the  amount  of  any  compensation  which 
might  be  awarded.    The  company  alleged  that 


the  passage  was  a  public  one,  and  there  was  no 
occasion  for  it  to  give  notice  to  or  compensate  S.: 
— Held,  that  the  question  whether  the  passage 
was  a  private  or  a  public  way  did  not  anect  the 
case,  as  S.  had  a  good  title  to  the  subsoil,  and 
that  S.  was  entitled  to  compensation  under  the 
Lands  Clauses  Act,  1845,  s.  68,  for  any  damages 
he  had  sustained,  and  that  as  the  company  had 
held  him  at  arm's  length,  it  must  pay  the  costs 
up  to  the  hearing.  Stmch  v.  East  L<mdon  Rail' 
way  Co^mpanyt  22  W.  R.  566. 

Peroolating  Water.]— By  10  &  11  Vict.  c.  17, 
8.  12,  powers  are  given  for  the  execution  of  cer- 
tain works;  provided  always,  that  the  under- 
takers shall  make  full  compensation  to  all  parties 
interested  for  all  damage  sustained  by  them 
through  the  exercise  of  such  powers.  A  company, 
in  the  execution  of  works  authorized  by  their  act, 
which  incorporated  that  section,  intercepted 
water  which  would  have  percolated  through  the 
strata  of  the  earth  into  a  well  of  A.,  and  also 
drained  off  water  which  had  percolated  through 
the  strata  and  reached  the  well : — Held,  that  she 
was  not  entitled  to  compensation  for  the  damage 
she  had  sustained,  inasmuch  as,  supposing  the  act 
had  not  passed,  she  had  no  right  of  action  iu  re<- 
spect  of  either  the  water  which  would  have 
reached  her  well,  or  that  which  had  reached  it. 
New  River  Company  v.  Johfuunt,  2  £1.  &  EL  436  ; 
29  L.  J.,  M.  C.  93  ;  6  Jur.,  K.  S.  374. 

A.  was  owner  of  an  estate  which  had  been  pur- 
chased by  a  testator,  under  whose  will  he  claimed 
in  1838.  It  was  situate  upon  a  bed  of  gravel, 
which  was  itself  imbedded  in  a  basin  of  clay  ex- 
tending under  the  estate  and  under  the  lands 
adjoining.  Water,  which  rose  through  the  gravel 
bed  by  means  of  natural  springs,  was  collected  in 
a  small  pond,  and  thence  overflowing  the  edge  of 
the  clay  basin  formed  a  rivulet  wMch  supplied 
other  ponds,  and  was  used  by  the  owner  for 
watering  his  gardens  and  horses.  Commissionen 
of  sewers,  in  the  course  of  making  a  sewer  in 
1855,  cut  through  the  two  beds  of  gravel  and 
clay  at  a  short  distance  from  the  estate,  and  the 
effect  of  the  cutting  was  to  drain  the  springs  iu 
the  gravel,  and  to  prevent  them  from  finding 
their  way  into  the  pond  and  from  supplying  the 
rivulet  and  the  other  ponds :— Held,  that  he  was 
not  at  common  law  entitled  to  compensation  from 
the  commissioners  in  respect  of  the  abstraction 
of  the  water.  Reg.  v.  'Metropolitan  Board  i\f 
Wifrks,  3  B.  &  S.  710  ;  32  L.  J.,  Q.  B.  105  ;  9  Jur., 
N.  S.  1008  ;  8  L.  T.  238. 

Oocasioiial  Flooding.] — An  occasional  flooding 
of  lands  caused  by  a  proper  execution  of  parlia- 
mentary powers,  is  within  s.  68,  Ware  y. 
Regenfg  Canal  Covipany,  3  De  G.  &  J.  212. 

Fonling  Water.] — A  water  company  con- 
structed under  its  act  of  parliament  a  reservoir 
for  storing  the  water  of  a  river,  the  river  flowing 
into  the  reservoir  at  the  upper  end,  and  being  dis- 
charged at  the  lower.  The  tenants  of  the  plaintiff, 
who  was  the  owner  of  dye  works,  at  which  the 
water  of  the  river  was  used  for  dyeing  purposes, 
complained  that  the  effect  of  the  reservoir  was  to 
make  the  water  turbid  and  unfit  for  use.  The 
plaintiff  then  filed  a  bill  against  the  company  to 
I'estrain  them  from  fouling  the  water.  The  com- 
pany made  an  offer  to  the  plaintiff's  tenants  t(» 
construct  a  filter  for  the  works,"which  would  have 
remedied  the  injury  complained  of,  but  this  offer 
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to  the  credit  of  the  party  entitled  to  the  same. 
A  subsequent  section  enacted,  that  if  the  com- 
pany should  wilfully  take  possession  of  any  land 
without  having  made  payment  or  deposit,  they 
-should  be  liable  to  a  penalty ;  and,  if  after  con- 
viction or  notice  from  the  party  in  possession, 
.should  continue  in  unlawful  occupation  of  any 
lands,  they  should  forfeit  2bl.  for  each  day  while 
they  continued  in  possession.  At  the  end  of  this 
section  there  was  a  proviso  that  the  company 
should  not  be  subject  to  such  penalties,  if  bond 
fide  and  without  collusion  they  should  pay  or 
deposit  the  compensation  money  to  a  wrong  party, 
whom  they  reasonably  believed  entitled  to  it.  The 
•company  having  bon&  fide  and  without  collusion, 
but  without  complying  with  the  requisites  of  the 
act,  taken  possession  of  land  belonging  to  the 
plaintiff,  and  deposited  the  compensation  money 
for  his  use  :— Held,  that  they  were  protected  by 
the  proviso  against  the  penalties  given  in  the  first 
part  of  the  section,  and  that  the  word  "  wilfully," 
in  the  clause,  applied  only  to  the  first  branch  of 
it.  Hutchiruon  v.  Manchester^  Bury  and  Rosen- 
dale  Railway  Company^  15  M.  &  W.  314;  3 
Railw.  Cas.  748 ;  15  L.  J.,  Ex.  293 ;  10  Jur. 
361. 


Conditions  Preeedent  —  Meaning  of  Word 
•**  take."]— By  an  Act  of  1877,  with  which  the 
Lands  Clauses  Act  was  incorporated,  the  Metro- 
politan Board  of  Works  were  authorized  to  effect 
oertain  street  improvements,  and  by  s.  5  were 
authorized  to  **  enter  upon,  take,  use,  and  hold  " 
any  of  the  lands  in  the  deposited  plans  and  books 
of  reference,  with  the  exception  of  certain  speci- 
fied lands.  By  s.  33,  after  reciting  that  it  was 
expedient  to  make  provision  for  the  accommo- 
dation of  such  of  the  labouring  classes  as  would 
be  displaced  by  the  improvements,  the  board 
were  directed  to  acquire  or  appropriate  lands, 
and  sell  them  or  let  them  on  building  lease  for 
the  purpose  of  the  erection  of  suitable  houses  for 
the  labouring  classes.  And  it  was  provided  that 
before  the  board  should,  without  the  consent  of 
one  of  the  secretaries  of  state,  "  take  for  the  pur- 
poses of  this  act "  fifteen  houses  or  more  occupied 
at  the  passing  of  the  act  wholly  or  partially  by 
persons  of  the  labouring  classes,  they  should 
prove  to  the  satisfaction  of  such  secretary  of 
state  that  suitable  accommodation  had  been  pro- 
vided elsewhere  for  the  same  number  of  persons 
as  had  been  accommodated  in  the  houses  to  be 
taken.  The  board  served  on  the  plaintiff  notice 
to  treat  for  the  purchase  of  more  than  fifteen 
houses  belonging  to  him,  which  were  occupied 
at  the  passing  of  the  act  by  the  labouring  classes. 
The  plaintiff  sent  in  his  claim,  without  prejudice 
to  any.  question  as  to  the  right  of  the  board  to 
•exercise  their  powers  before  complying  with  the 
proviso  of  s.  33.  The  board  then  served  notice 
of  their  intention  to  summon  a  jury.  It  was 
admitted  that  the  conditions  of  the  proviso  had 
not  yet  been  complied  with.  The  plaintiff  brought 
his  action  to  restrain  the  board  from  proceedmg 
on  their  notices  till  they  had  complied  with  the 
•conditions  : — Held,  that  the  word  "  take  "  in  the 
proviso  was  not  confined  to  taking  possession, 
but  included  purchasing,  and  that  the  board 
ought  to  be  restrained  from  taking  any  steps  to 
acquire  a  title  to  the  land  till  they  had  complied 
with  the  conditions  precedent.  An  injunction 
was  therefore  granted.  But  on  appeal  held,  that 
as  the  conditions  precedent  to  taking  the  plain- 
tiff's land  were  conditions  which  the  board  were 


able  and  compellable  to  comply  with,  the  land 
in  question  was  land  which  the  board  were 
"authorized  to  purchase  or  take  "  within  the 
meaning  of  the  Lands  Clauses  Consolidation 
Act,  1845,  s.  18,  and  that  they  were  entitled  to 
serve  a  notice  to  treat  and  summon  a  jury. 
Spene&r  v.  Metropolitan  Board  of  IFiwiti,  22 
Ch.  D.  142  ;  52  L.  J.,  Ch.  249  ;  47  L.  -T.  459 ; 
31  W.  R.  347— C.  A. 


Deposit  of  Pnrehase-money  or  Compe; 


tion.1 — ^An  act  enacted,  with  reference  to  the 
purchase  of  lands  by  the  company,  that,  if  the 
owner  of  any  such  lands  should  "  fail  to  make 
out  a  title  to  the  lands  in  respect  whereof  such 
purchase-money  or  compensation  should  be  pay- 
able," the  company  should  deposit  the  pnrcfaase- 
money  in  the  bank  :  and  that  thereupon  all  in- 
terest in  the  lands  in  respect  whereof  snch  par- 
chase-money  should  have  been  deposited,  should 
vest  in  the  company  : — Held,  that,  in  order  to 
enable  the  company  to  avail  themselves  of  this 
provision,  they  most  have  previously  applied  to 
the  owner  of  the  lands  to  furnish  them  with  an 
abstract  of  his  title  thereto.  Doe  d.  HiUehinson 
V.  Manchester  Railway  Company.,  2  C.  &  E. 
162  ;  15  M.  &  W.  687  ;  15  L.  J.,  Ex.  293  ;  9  Jur. 
949. 

In  the  case  of  damage  to  a  party  whose  lands 
are  not  entered  upon,  but  are  injuriously  aftected 
by  the  exercise  of  the  powers  of  a  railway  com- 
pany upon  their  own  lands,  or  upon  the  lands  of 
another  party,  and  for  which  damage  compensa- 
tion is  required  to  be  made  by  8  &  9  Vict.  c.  20, 
s.  6,  it  is  not  unlawful  for  the  company  to  execnte 
the  works  which  occasion  the  damage,  before  the 
amount  of  compensation  for  the  same  is  ascer- 
tained, paid  or  deposited.  Hutton  v.  London 
and  South'  Western  Railway  Company^  7  Haie, 
259  ;  18  L.  J.,  Ch.  345  ;  18  Jur.  486. 

The  entry  by  a  railway  company  on  land  for 
the  purpose  of  diverting  over  it  a  public  way 
which  ran  over  lands  abeady  in  the  occupation 
of  the  company,  is  an  entry  with  a  view  to  the 
permanent  u^er  of  the  land ;  and  no  entry  for 
such  purpose  is  lawful,  except  on  payment  of 
the  proper  purchase-money.  Bangeley  v.  Mid-' 
land  Railuxiy  Company^  3  L.  R.,  Ch.  306 ;  87 
L.  J.,  Ch.  313  ;  18  L.  T.  69  ;  16  W.  R.  647.      - 

A  railway  company  can  only  take  advanta^ 
of  the  powers  of  entering  on  land  given  by  s.  86, 
where  the  necessity  for  immediate  entry  is  so 
urgent  as  to  preclude  them  from  following  the 
slower  modes  of  procedure  which  the  act  pro- 
vides, i^ield  V.  Carnarvon  and  Llanheris  RaiU 
way  Company^  6  L.  R.,  Eq.  190 ;  37  L.  J.,  Ch. 
176  ;  18  L.  T.  534  ;  16  W.  R.  273. 

The  valuation  which,  by  s.  85,  a  railway  com- 
pany is  required  to  obtain  before  exercising  the 
power  of  entry  given  by  that  section,  most  in- 
clude compensation  for  severance,  &c.    Fb, 

See  also  Chiles  v.  London^  Chatham^  and  Borer 
Railway  Company^  and  Underwood  v.  Bedford 
and  Cambridge  Railway  Company,  ante,  coL 
1716. 

Payment.] — A  company  was  empowered 

to  purchase  land  and  enter  upon  and  use  the 
same  for  the  purposes  of  a  railway.  Bat  they 
were  not  "  except  by  the  consent  of  the  owner  or 
occupier,"  to  enter  upon  any  such  lands  until  they 
should  have  paid  or  deposited  in  the  Bank  of  Eng- 
land the  purchase-money  or  compensation  agreed 
or  awarded  to  be  paid  for  all  interest  in  the 
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«ame.  The  company,  with  the  consent  of  the 
owner,  entered,  in  1847,  upon  lands,  reqnired  for 
the  parposesof  the  railway,  the  amount  of  compen- 
sation having  been  by  an  agreement  between  them 
referred  to  an  arbitrator,  who,  in  1849,  awarded 
-a  sum  as  compensation.  No  tender  of  a  convey- 
;anGe,  nor  payment  of  the  sum  awarded  had  been 
made,  and  after  the  award  a  demand  of  pos- 
session was  served  upon  the  company : — Held, 
that  ejectment  could  not  be  maintained  against 
the  company,  the  owner's  only  right  being  to 
•enforce  the  payment  of  compensation  under  the 
:award.  Doe  d.  Hudson  v.  Leeds  and  Bradford 
Railway  Company,  16  Q.  B.  796  ;  20  L.  J.,  Q.  B. 
486  ;  15  Jur.  946. 

ContinnaiUM  in  Possession.] — ^Where  a  com- 
pany has  complied  with  the  provisions  of  s.  85, 
And  has  entered  upon  and  taken  land  within 
the  prescribed  period  for  exercising  their  com- 
pulsory powers,  their  continuance  in  possession 
After  the  prescribed  period,  without  having  the 
•compensation  assessed,  and  the  land  conveyed  to 
them,  is  not  unlawful,  and  ejectment  cannot 
be  maintained  against  them  under  such  circum- 
-stances.  Doe  d.  Armistead  v.  yirrth  Stafford- 
shire  Railway  Ompany,  16  Q.  B.  626  ;  20  L.  J., 
Q.  B.  249  ;  15  Jur.  944. 

Where  promoters  of  a  railway  company  have, 
^thin  three  years  after  the  passing  of  their 
-special  act,  entered  upon  land  by  virtue  of  s.  85 
of  the  8  &  9  Vict.  c.  18,  the  mere  fact  of  the 
purchase  and  compensation  not  being  completed 
within  the  three  years  does  not  render  the  pos- 
■session  of  the  company  after  the  three  years 
unlawful.  Worsley  v.  South  Devon  Railway 
Company^  16  Q.  B.  539  ;  20  L.  J.,  Q.  B.  254  ;  15 
Jur.  970. 

For  Pnrpose  of  Tunnel.] — In  an  action  for 
bresJcing  a  close  and  cutting  a  tunnel  through 
it,  a  company  justified  under  a  local  act,  by 
which  they  were  incorporated  and  empowered  to 
make  a  railway  ;  averring  that  the  close  was  a 
highway,  and  delineated  on  their  plans  and  in 
their  books  of  reference  as  part  of  the  lands 
through  which  the  railway  was  to  pass  :  to 
which  the  plaintiff  replied,  that  the  close  was 
required  to  be  purchased  and  permanently  used 
ior  the  railway  ;  and  that  he  being  entitled  to 
the  soil  thereof,  subject  to  a  public  right  of  way 
over  the  same,  the  company  entered  and  made 
the  tunnel  without  his  consent,  and  without 
-giving  him  notice  to  sell  and  convey  the  same 
and  take  it  for  the  purpose  of  permanently 
using  it  for  the  purpose  of  the  railway  : — Held, 
that  it  must  be  taken  on  these  pleadings  that 
the  tunnel  was  made  with  a  view  to  its  per- 
manently forming  part  of  the  railway,  and  that 
the  company  was  not  justified,  under  8  A^  9  Vict. 
•cc.  18,  20,  in  having  entered  on  the  land  through 
which  the  permanent  tunnel  was  to  pass,  with- 
out first  paying  compensation  to  the  owner  of 
it.  Rainsden  v.  Manchester  South  Junction  and 
Altrincham  Railway  Company,  1  Ex.  723  ;  5 
Railw.  Cas.  552  ;  12  Jur.  293. 

A  railway  company  was  entitled  by  a  special 
act  to  acquire  compulsorily  an  easement  of 
tunnelling  under  land,  unless  a  jury  should  de- 
termine that  such  easement  could  not  be  ac- 
•quired  by  the  company  without  material  detri- 
ment to  the  remainder  of  such  land  : — Held, 
that  the  company  might  enter  upon  the  land  for 
the  purpose  of  making  the  tunnel  under  s.  85^ 


of  the  Lands  Clauses  Consolidation  Act  upon  de- 
positing the  value  of  the  easement,  and  could 
not  be  compelled  to  deposit  the  value  of  the 
whole  luid.  Hill  v.  Midland  Railtoay  Com- 
pany, 21  Ch.  D.  143  ;  51  L.  J.,  Ch.  774  ;  47  L.  T. 
225  ;  30  W.  R.  774. 

Delay — Aotnal  Iigory.] — A  canal  company 
was  empowered  by  act  to  take  lands,  &c., 
"making  satis&iction  to  the  owners  or  pro- 
prietors of,  or  persons  interested  in  the  lands," 
&c.,  so  taken,  for  any  damages  by  them  sustained. 
By  another  clause  it  was  enacted,  that  in  the 
event  of  the  company,  owner,  or  parties  in- 
terested, not  agreeing  as  to  the  sum  to  be  paid 
for  the  absolute  purchase  of  the  land,  certain 
commissioners  were  to  settle  what  sum  was  to  be 
paid  for  the  purchase,  and  also  what  distinct 
sum  was  to  be  paid  as  a  compensation  to 
"  parties  interested."  The  company  purchased 
from  L.  land,  over  which  the  plaintiff  had  a 
railroad,  by  way  of  easement.  They  entered 
upon  the  land  in  December,  1834,  but  did  no  in- 
jury to  the  plaintiff's  railroad  until  February, 
1836.  The  plaintiff  gave  no  notice  to  the  com- 
pany of  his  having  any  interest  in  the  land,  and 
nothing  was  paid  to  him  by  the  company,  as 
compensation  : — Held,  that  the  plaintiff  was  not 
entitled  to  compensation  under  the  act  until  he 
had  sustained  some  actual  injury  ;  and  that  the 
company  was  bound  to  give  compensation  at  any 
time  after  the  injury.  Thieknesse  v.  Lancaster 
Canal  Company,  4  M.  &  W.  472. 

Bond  given  by  Company  for  Parchase-money.] 
— The  court  considered  the  production  by  a  rail- 
way company  of  a  bond  given  by  the  company 
under  s.  85  of  the  Lands  Clauses  Act,  1845,  suffi- 
cient evidence  that  the  conditions  thereof  had 
been  satisfied,  and  ordered  money  which  had 
been  paid  into  court  thereunder  to  be  paid  to 
the  company.  London  and  North-Westerih 
Railway  Company,  In  re,  26  L.  T.  687. 

Deposit.] — Where  a  railway  company, 

prior  to  entering  upon  lands,  has  made  a  deposit 
in  the  bank  and  given  a  bond  under  s.  85  of 
the  Lands  Clauses  Consolidation  Act,  1845,  the 
court  has  jurisdiction,  under  s.  87,  in  the  event 
of  the  non-performance  of  the  condition  of  the 
bond,  to  order  payment  out  of  the  deposit  to  the 
landowner  on  a  petition  presented  by  him  for 
that  purpose  adversely  to  the  company.  Mut- 
low's  Estate,  In  re,  10  Ch.  D.  131  ;  48  L.  J.,  Ch. 
198  ;  27  W.  R.  245. 

Where  a  corporation  after  paying  a  deposit 
into  court  and  entering  on  lands  under  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act, 
1845,  has  afterwards  concluded  the  purchase  by 
contract,  the  deposit  will  be  return^,  upon  the 
petition  of  the  corporation,  without  service  upon 
the  vendor,  if  the  consent  in  writing  of  the 
latter  to  the  prayer  of  the  petition  be  obtained. 
Hitddersfield  {Mayor"),  JEao  parte,  Dyson,  In  re, 
46  L.  T.  730. 

Form— Where  Payment  to  be  made.]-— A 

bond  given,  under  8  &  9  Vict.  c.  18,  s.  85,  where 
the  value  of  the  premises  taken  was  less  than 
200Z.  and  exceed  20Z.,  instead  of  being  con- 
ditioned for  "  payment  to  the  party,  or  deposit 
in  the  Bank  of  England  for  the  benefit  of  the 
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parties  interested/'  was  conditioned  for  pay- 
ment ''to  the  party,  her  heirs,  execators,  ad- 
ministrators, or  assigns,"  and  for  "  deposit  in  the 
Bank  of  England  or  otherwise  for  the  benefit  of 
the  parties  interested,  as  the  case  may  require, 
under  the  provisions  contained  in  the  Lands 
Clauses  Act :  ** — Held,  that  the  introduction  of 
the  words  '*  or  otherwise  "  was  not  authorized  by 
the  act,  and  that  the  bond  was  not,  therefore,  in 
compliance  with  it.  Haskiru  v.  Phillips,  6 
Railw.  Cas.  560  ;  3  Ex.  168  ;  18  L.  J.,  Ex.  1  ;  12 
Jur.  1030. 

The  condition  of  a  bond  given  by  a  company, 
on  taking  possession  of  land  before  the  purchase- 
money  was  ascertained,  was  on  demand  to  pay 
to  the  owner,  or  on  demand  to  deposit  in  the 
Bank  of  England  the  amount  of  such  purchase- 
money  when  determined  : — Held,  that  the  con- 
dition was'bad,  as  giving  the  party  claiming  to 
be  owner  the  option  of  compelling  payment 
either  to  himself  or  into  the  bank,  whatever  the 
title  might  turn  out.  Paynder  v.  Great  North- 
ern Railway  Company,  2  Ph.  330  ;  16  L.  J., 
Ch.  444. 

A  bond,  conditioned  for  payment  ''at  any 
time  hereafter  *'  to  A.,  or  deposit  in  the  Bank  of 
England  for  the  benefit  of  the  parties  interested, 
of  purchase-money  or  compensation,  is  not  a 
proper  bond.  Cotter  v.  Metropolitan  Railvmy 
Company,  10  Jur.,  N.  8.  1014  ;  10  L.  T.  777  ;  12 
W.  R.  1021. 

Certificate  of  Subscription  of  Capital  of  Com- 
pany.]— ^A  certificate  of  two  justices  under  the 
Lands  Clauses  Act,  1845,  s.  17,  or  of  one  police 
magistrate  under  2  &  3  Vict.  c.  71,  s.  14,  that  the 
capital  of  a  company  is  all  subscribed,  being 
made  sufficient  evidence  by  the  Lands  Clauses 
Act,  is  conclusive  on  all  landowners  with  whom 
the  company  deals,  unless  it  is  proved  to  have 
been  obtained  by.  fraud.  Vftalyfera  Iron  Com- 
pany V.  Keaih  and  Brecon  Railway  Company, 
17  L.  R.,  Eq.  142  ;  43  L.  J.,  Ch.  476  ;  29  L.  T. 
662;  22W.  R.  149. 

The  16th  and  17th  sections  of  the  Lands 
Glauses  Act,  requiring  the  whole  capital  to  be 
subscribed,  and  a  certificate  obtained  from  jus- 
tices to  that  effect  before  proceeding  to  take 
lands  compulsorily,  do  not  apply  to  a  case  of  a 
branch  railway  authorized  to  be  made  by  an 
already  existing  company.  Weld  v.  South  West- 
em  Railway  Company,  32  Beav.  340  ;  33  L.  J., 
Ch.  142  ;  9  Jur.,  N.  S.  510. 

Bight  to  cross  line  of  another  Company.] 

— By  the  act  incorporating  the  8.  Railway  Com- 
pany the  Lands  Clauses  Act,  1846,  except  where 
expressly  varied  thereby,  was  incorporated  there- 
with, and  it  was  enacted  that  the  words  to 
which  meanings  were  assigned  by  the  Lands 
Clauses  Act  should  in  the  special  act  have  the 
same  meanings  unless  there  was  something  in 
the  subject  or  context  repugnant  thereto.  The 
8.  Company  "subject  to  the  provisions  of  this 
act,"  were  empowered  to  purchase  any  of  the 
lands  in  their  deposited  plans.  By  s.  8,  which 
was  inserted  for  the  protection  of  the  G.  W. 
Railway  Company,  it  was  provided  (sub-s.  1) 
that  the  8.  Company  should  not  enter  upon  or 
interfere  with  or  execute  any  work  over  or  under 
the  line  of  the  G.  W.  railway  until  plans  had 
been  approved  by  the  engineer  of  the  G.  W. 
company  or  an  engineer  appointed  by  the  Board 
of  Trade.    8ub-s.  2  provided  that  the  railway  of 


the  8.  company  should  be  carried  in  one  pl^ce 
over  and  in  another  under  the  G.  W.  raUwaj 
by  a   bridge   and   tunnel.     By  snb-A.    4,    the 
bridge  and  tunnel  were  to  belong  to  the  G.  W. 
company.    By  sub-s.  8  the  8.  company  were  not 
to  inteif  ere  with  the  land  of  the  G.  W.  company 
except  for  the  purposes  of  the  above  citwsingBL 
and  it  was  enacted  that  the  8.  company  shonld 
not  purchase  or  take  any  land  of  the  G.  W.  com- 
pany, but  that  the  8.  company  might  pnrchaae 
and  the  G.  W.  company  should  grant  an  ease- 
ment or  right  of  using  the  crossings  in    per- 
petuity.    By  sub-s.  9    every  dispute  between 
the  two  companies  respecting  the  above  matters 
or  any  of  them  was  to  be  referred  to  arbitration. 
The  8.  company  were  proceeding  to  make  the 
crossings,  and  the  G.  W.  company  brongfat  their 
action  to  restrain  them  from  doing  so,  on  the 
ground  that  the  capital  of  the  8.  company  had 
not  been  subscribed,  and  that  under  the  16th 
section  of  the  Lands  Clauses  Act  they  could  not 
proceed  to  put  in  force  any  of  their  powers  for 
the  compnlsoiy  purchase  of  land  until  it  had 
been  subscribed : — Held,  that,  as  under  their  act 
the  8.  company  had  the  right  of  taking  an  ease- 
ment over  the  land  of  the  G.  W.  company,  the 
word  "  land  "  in  s.  16  of  the  Lands  Claoses  Act  as 
incorporated  in  this  act  must  be  held  to  include 
this  easement,  and  that  the  8.  company  must 
be  restrained  from  taking  steps  to  acquire  such 
easement  until  their  capital  had  been  subscribed. 
But  held,  on  appeal,  that    as   the  provisions 
of  the    special    act   for    referring    disputes  to 
arbitration  provided  a  better  means  of  ascer- 
taining the  compensation  to  be  paid  for  crossing 
the  line  of  the  G.  W.  company  than  the  verdict 
of  a  jury,  and  the  powers  joI  the  Lands  Clause 
Act  as  to  compulsory  purchase  were  therefore 
not  necessary  for  the  purpose  of  assessing  the 
compensation,  there  was  no  necessity  for  giving 
to  the  word  "  land "  in  the  Lands  Clauses  Act 
as  incorporated  with  the  special  act  a  more 
extensive  meaning  than  it  had  in  the  Lands 
Clauses  Act  standing  alone,  which  did  not  in- 
clude a  new  easement,  that  what  the  8.  company 
wero  proceeding  to  do  was  therefore  not  a  com- 
pulsory taking  of  land  within  s.  16  of  the  Lands 
Clauses  Act,  and  that  the  decision  below  could 
not    be    sustained.      Great    Western    Railway 
Company  v.  Swindon  and   Cheltenham  Estten- 
sion    Railway    Company,  22   Ch.   D.   677 ;    52 
L.  J.,  Ch.  306 ;   47  L.  T.  709 ;  31  W.  E.  479— 
C.A. 

Evidence  of  taking  Possession  by  Company.} 

— A  person  who  had  a  leasehold  interest  in 
promises  held  by  a  tenant  from  year  to  year, 
roceived  notice  from  a  projected  railway  com- 
pauy  that  the  premises  wero  required  for  the 
purposes  of  their  undertaking  ;  and  the  company 
subsequently  arranged  with  the  tenant,  and  re- 
ceived from  him  the  key.  8he  thereupon  gave 
the  company  notice  of  the  amount  of  her  claim, 
and  the  nature  of  her  interest  in  the  premises^ 
and  requiring  them  to  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  ;  and,  upon  their  neg- 
lecting so  to  do,  she  brought  an  action  for  the 
sum  claimed  : — Held,  that  these  facts  warranted 
the  jury  in  finding  that  the  company  had  actually 
taken  the  premises,  and  consequently  that  they 
were  liable  for  the  amount  demanded.  Barhtr 
V.  Metropolitan  Railway  Company ^  17  C.  B., 
N.  8.  785  ;  10  Jur.,  N.  8.  1127  ;  11  L.  T.  312  ;  IS 
W.  R.  82. 
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IMiforent  CompaniAi— Powers  to  take  lame 
Land.]--Where  both  the  plaintiff  and  defendant 
companies  had  parliamentary  powers  to  take  the 
same  land,  and  each  had  given  notice  to  treat, 
without  more,  bat  the  landowner  had  not  come  to 
an  agreement  with  either  company,  nor  had  any 
other  step  required  by  the  Landis  Clauses  Act, 
1846,  been  taken : — Held,  that,  assuming  parlia- 
ment to  have  given  a  preference  to  the  plaintiff 
company,  the  court  would  not,  after  the  plaintiff 
company^s  powers  had  expired,  restrain  the  de- 
fendant company  by  interlocutory  injunction 
from  entering  and  commencing  works  on  the 
land.  Bristol  and  North  Somerset  Railway 
Company  v.  Samerset  and  Dorset  Railway  Com~ 
pany,  22  W.  R,  601. 

Held,  also,  that  the  plaintiff  company,  in 
taking  possession  without  an  agreement,  and 
without  taking  the  steps  required  by  the  Lands 
Clauses  Act,  1845,  were  trespassers;  and  that 
their  act  of  parliament  did  not  apply  till  they 
had  got  a  title.    Ih. 

Lands  omitted  by  Mistake  or  Xisadventnre.] 
— Semble,  that  the  true  effect  of  s.  124  is  not  to 
prevent  a  claimant  from  bringing  ejectment  to 
establish  his  title,  but  merely  to  authorize  the 
court  to  stay  execution  upon  the  judgment,  when 
obtained.  SalUtmry  (^Marquis)  v.  Oreat  Nor- 
them  Railway  Company,  5  C.  B.,  N.  S.  174  ;  28 
L.  J.,  C.  P.  40  ;  6  Jur.,  N.  S.  70. 

A  railway  company,  in  July,  1868,  entered  upon 
lands  of  which  the  mortgagor  had  been  in  pos- 
session ;  and  although  the  purchase-money  was 
not  paid  to  him,  the  parties  were  treating  for 
arrangement,  and  the  entry  was  with  the  know- 
ledge and  consent  of  the  mortgagor.  A  mort- 
gagee in  fee  of  those  lands  subsequently  gave 
notice  of  his  interest,  but  the  mortgage  was 
not  known  by  the  company  to  exist  until  his 
attorney,  having  discovered  the  entry  by  the 
company,  sent  a  letter  in  August,  1859,  to  their 
attorney,  asserting  his  rights.  A  correspondence 
ensued,  in  which  the  mortgagee  gave  no  infor- 
mation of  his  title,  and  the  company  did  not 
dispute  his  title,  but  asked  for  a  short  delay 
while  their  legal  advisers  were  absent  from  Lon- 
don. In  October  the  mortgagee  brought  eject- 
ment : — Held,  that  ejectment  could  not  be 
maintained,  inasmuch  as  the  title  not  being 
in  dispute,  the  8  &  9  Vict.  c.  18,  s.  124,  gave 
the  company  a  right  of  possession  for  six  months 
after  notice  of  his  claim.  Jolly  v.  Wimbledon 
and  Dorking  Railway  Company j  1  B.  &  8.  807  ; 
31  L.  J.,  Q.  B.  95  ;  8  Jur.,  N.  8.  1037 ;  6  L.  T. 
615  ;  10  W.  R.  253— Ex.  Ch. 

The  Railways  Clauses  Act  (8  &  9  Vict  c.  20), 
s.  7,  providing  a  mode  of  correcting  "  any  omis- 
sion, misstatement  or  erroneous  description  of 
any  lands  described  on  the  plans  or  books  of 
reference,"  is  intended  to  meet  the  case  of  any 
omission  of  land  in  the  plan,  or  of  description  of 
any  owner  of  it  in  the  book  of  reference,  or  the 
omission  of  the  number,  or  the  misstatement  of 
the  acreage,  or  a  mistake  in  the  names  of  the 
owners,  &c.,  as  from  an  error  in  copying  or  the 
like  ;  but  the  section  was  not  intended  to  apply 
to  the  case  of  the  names  of  intermediate  lessees 
for  a  long  term  being  entirely  omitted  from  the 
book  of  reference.  Kemp  v.  West  End  of  Lon- 
don and  Crystal  Palace  Railway  Company,  1 
Kay  &  J.  681  ;  1  Jur.,  N.  8. 1012. 

In  1856  a  railway  took  possession  of  a  piece  of 
land,  a  portion  of  which  undefined  by  boundaries 
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belonged  to  F.  Such  possession  was  taken  with- 
out her  consent,  and  without  compliance  with 
the  provisions  of  the  Lands  Clauses  Act,  ss.  84, 
86,  and  F.  being  unable  to  define  the  boundaries 
of  her  land,  the  company  continued  in  possession, 
constructed  the  line,  and  refused  to  make  her 
any  payment.  In  1868,  the  plaintiff,  claiming 
title  under  F.,  brought  ejectment  for  the  land 
and  recovered  possession.  Thereupon  the  com- 
pany served  the  plaintiff  with  a  notice  of  their  in- 
tention to  summon  a  jury  under  a  notice  to  treat 
served  upon  F.  in  1866,  but  which  had  been 
treated  as  non-existent  ever  since  : — Held,  that 
the  case  did  not  come  within  the  Lands  Clauses 
Act,  s.  124,  relating  to  interests  omitted  by  mis- 
take or  misadventure,  to  be  purchased.  Stretton 
V.  Che^it  Western  Railway,  6  L.  R.,  Ch.  751  ;  40 
L.  J.,  Ch.  50 ;  28  L.  T.  379 ;  18  W.  R.  1078. 

Kandatory  Injunction — Access  to  Lands.] — 8. 

was  entitled  to  the  houses  in  Cecil  and  Salisbury- 
streets,  and  to  a  piece  of  low-level  gronnd  at 
the  south  ends  of  these  streets.     The  low  level 
communicated   by  means  of  two  lanes  at  the 
backs  of  the  streets  with  the  Strand  on  the  north 
side,  and  by  means  of  wharves,  with  the  River 
Thames  on  the  south  side.    In  1862  the  Thames 
Embankment  Act  authorized  the  construction  of 
the  embankment  road  and  of  the  ornamental 
gardens  alongside  of  the  river.    These  improve- 
ments were  completed  in  1870  ;  their  effect  was 
to  deprive  the  low-level  ground  in  question,  and 
also  the  two  streets,  of  all  communication  with 
the  river  or  with  the  embankment  on  the  south 
side.    S.,  as  the  owner  of  the  depreciated  pro- 
perty, had  obtained  10,0002.  as  compensation 
assessed  by  an  umpire ;  but  under  s.  62  of  the 
Act  of  1862,  S.  was  entitled  besides  to  full  and 
free  communication  to  the  embankment  road 
and  the  river,  and  he  claimed  that  such  right 
belonged  to  him  in  respect  as  well  of  the  houses 
in  Cecil  and  Salisbury-streets  as  of  the  low-level 
ground,  and  that  the  right  in  dispute  was  to 
a  wheel  or  a  cart  way,  and  not  to  a  footway 
merely.    The  makers  of  the  improvements  had 
offered  to  construct  a  convenient  footway  across 
the  gardens  to  the  embankment  road,  but  such 
offer  had  not  been  entertained.    A  wheel  or 
cartway  would  have  seriously  injured  the  orna« 
mental  gardens : — Held,  that  having  regard  to 
the  circumstances  of  the  property  in  1862,  and  to 
an  act  of  Qeo.  3,  relative  to  the  buildings  upon 
it,  the  act  of  1862  did  not  reserve  any  right  of 
way,  much  less  a  wheel  or  cart  way,  to  the  low 
level ;  and  that  a  mandatoiy  injunction  to  con- 
struct a  convenient  footway  for  the  occupiers  of 
Cecil  and  Salisbuiy  streets  could  not  be  granted 
on  the  state  of  the  pleadings,  or  an   inquiry 
directed  at  that  stage  of  the  suit.    Salisbury 
(^Marquis)  v.  Metropolitan  Board  of  Works,  21 
W.  R.  259. 

To  discontinne  Tramway.]— An  estate 

was  intersected  by  a  canal  under  the  powers  of 
its  act,  and  an  accommodation  bridge  was  built 
by  the  company,  over  which  a  private  road, 
leading  across  the  property  to  a  highroad,  was 
carried.  Coal  pits  were  opened  upon  the  estate* 
which,  when  the  canal  was  made,  had  been  used 
as  a  farm.  For  some  time  the  coals  were  carried 
down  to  the  canal  by  a  tramway  which  did  not  • 
cross  the  bridge.  The  coal-owners  subsequently 
carried  the  tramway  across  the  bridge  (exca- 
vating the  soil  of  the  roadway  on  the  bridge  and 
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approaches),  in  order  to  carry  their  coals  to  a 
line  of  railway  on  the  other  side  of  the  property. 
An  action  for  trespass  having  been  commenced, 
and  a  writ  of  injunction  applied  for  by  the  canal 
company,  the  coal-owners  submitted  in  the  action 
to>  judgment  for  1/.  damages  and  costs,  and  gave 
an  undertaking  not  to  repeat  the  trespass  com- 
plained of.  The  coal-owners  having,  a  few 
months  afterwards,  again  laid  down  the  tramway, 
but  without  breaking  the  soil  on  the  bridge  : — 
Held,  that,  independently  of  the  undertaking  in 
the  action,  by  which  the  right  of  the  canal  com- 
pany had  been  recognized  and  established,  the 
defendants*  right  of  access  to  and  passage  over 
the  accommodation  bridge  did  not  justify  the 
making  by  them  of  a  tramway  ufx)ti  the  bridge 
and  the  approaches  thereto,  and  an  injunction  was 
granted  accordingly : — Held,  on  appeal,  that  the 
undertaking  given  by  the  defendants  formed  a 
^od  g^und  for  the  interference  of  the  court, 
without  going  into  the  question  of  their  right  to 
make  the  tramway.  A'cath  Canal  Company  v. 
Vniifartoed  Reiolven  Colliery  Company,  10  L.  R., 
Ch.  460. 


Illegal  User.] — Ownership  acquired  in 


land  by  a  public  company,  under  their  com- 
pulsory powers,  for  the  purpose  of  their  works, 
is  a  qualified  ownership,  to  be  restricted  to  the 
purposes  expressed  in  the  act,  those  purposes 
being  of  the  essence  of  the  contract,  and  there- 
fore the  landowner,  whose  comfort  and  enjoy- 
ment of  the  remainder  of  his  estate  are  affected 
by  the  company  applying  the  ownership  for 
other  purposes  not  contemplated  by  the  act,  is 
entitled  to  an  injunction  to  restrain  the  use  of 
the  land  for  such  purposes.  Bostock  v.  North 
Staffordihire  Railway  Company,  3  Sm.  &  G. 
283  ;  26  L.  J.,  Ch.  326  ;  3  Jur.,  N.  S.  246. 

Sestraining  Aotion.]— The  Metropolitan  Board 
of  Works,  under  the  pov^ers  conferred  on  them 
by  the  Thames  Embankment  Act,  1862,  cut  off 
from  its  river  frontage  a  piece  of  land  belonging 
to  the  defendant.  The  question  of  compensation 
was  referred  to  an  umpire,  who  made  his  award 
in  the  belief  that  the  land  had  been  made  in- 
accessible to  carriages  by  the  embankment  works. 
By  s.  62,  the  Board  of  Works  was  bound  to  pro- 
vide means  of  access  to  the  land.  The  defendant 
filed  a  bill  to  compel  them  to  make  the  land 
accessible  to  carriages,  and  at  the  same  time 
commenoea  an  action  for  the  whole  amount 
awarded.  The  Board  of  Works  filed  a  bill  for 
an  injunction  against  the  action: — Held,  that 
the  action  must  be  restrained  until  the  hearing 
of  the  cause.  Metropolitan  Board  of  Work*  v. 
SalUbwry  ^Marquis),  26  L.  T.  890  j  20  W.  R. 
607. 

See  Practice  (Tf^unotum). 


III.    COMPENSATIOK. 

1.  In  SB8PE0T  OF  WHAT  IlTTERESTS  OS 

INJUBIEB. 

a.  Injurlee. 

Oenetal  Principles— Laad'l^jnrioiisly  Affected 
by  Constmotioii  of  the  Worki.]— The  6th  section 
of  the  Scotch  Railways  Clauses  Act  of  1846 
(similar  in  the  English  Act),  provides,  inter  alia, 
that  the  railway  *' company  shall  make  to  the 


owners  and  occupiers  of,  and  all  other  parties 
interested    in,  any  lands  taken  ....  or  inju- 
riously affected  by  the  construction  thereof,  full 
compensation  for  the  value  of  the  lands  so  taken, 
and  for  all  damage  sustained  by  such  owners,"* 
&c.    And  it  then  cites  the  Lands  Clauses  Con- 
solidation (Scotland)  Act,  1845,  as  the  machinery 
by  which  compensation  is  to  be  adjudged.     In 
order  to  found  a  claim  for  compensation  under 
this  section,  some  special  or  peculiar  damage 
must  be  done  to  the  lands  by  reason  of  the  con- 
struction of  the  works,  which  diminishes  the 
value  of  the  lands,  which  damage  would  have 
been  the  subject  of  an  action  at  law  before  the 
statute.     But  no    compensation    is    given    for 
damages  if  the  thing  done  was  one  for  which,  if 
done  without  any  statutory  power,  no  action 
could  have  been  maintained  ;  nor  when  a  right 
of  action,  which  would  have  existed  if  the  works 
had  not  been  authorized  by  statute,  would  have 
been  merely  personal.    Nor  when  damage  arises, 
not  out  of  the  execution,  but  only  out  of  the 
subsequent  use  of  the  works.    Nor  for  the  loss  of 
trade  or  custom  by  reason  of  a  work  not  other- 
wise affecting  the  house  in  or  upon  which  the 
trade  has  been  carried  on.     Caledonian  Bailteay 
V.  Walker'M  TrvMees,  7  App.  Cas.  259  ;  46  li.  T. 
826  ;  30  W.  R.  669  ;  46  J.  P.  676— H.  L.  (Sc.), 

No  claim  can  be  made  in  respect  of  damage 
for  which  the  claimant  would  not  have  had  an 
action,  supposing  the  railway  act  had  never  been 
passed.  City  of  Olattgow  Union  Jfaiheay  (\>m- 
panv  V.  Bunter,  2  L.  R.,  H.  L.  (Sc.)  78. 

Tne  damage  must  be  done  by  the  construction 
of  the  works ;  and  not  afterwards,  when  the 
works  have  been  completed.    Ih, 

Statutory  compensation  cannot  be  claimed  by 
reason  of  noise  or  smoke  of  trains,  whether  part 
of  the  claimant's  lands  is  taken  or  not.    Ih. 

Anticipated  damage  from  the  noise  and  smoke 
of  trains  does  not  appear  to  be  a  proper  subject 
of  estimate  for  compensation  under  the  railway 
statutes.    Ih, 

In  order  to  entitle  a  claimant  to  compensation 
there  must  be  an  injury  to  the  land  or  some  in- 
terest in  it  which  would  have  been  the  subject 
of  an  action  before  the  statute.  B^g.  v.  Mrtn*- 
politan  Board  of  Works,  4  L.  R.,  Q.  B.  358  ;  88 
L.  J.,  Q.  B.  201  ;  17  W.  R.  1094  ;  10  B.  &  S.  391. 

The  claimants  carried  on  business  as  potters  on 
premises  in  a  street  running  down  to  the  Thames, 
and  about  seventy  yards  from  it ;  at  the  end  of 
the  street  there  was  a  public  right  of  dipping 
for  and  taking  water ;  and  at  the  end  of  another 
adjoining  street  there  was  a  public  draw  dock 
for  barges.  The  claimants  in  carrying  on  their 
business  had  used  the  public  right  of  fetching 
water  from  the  river  and  bringing  barges  to  the 
draw  dock.  The  Metropolitan  Board  of  Works, 
in  constructing  the  Thames  Embankment,  ob- 
structed the  right  of  fetching  water  and  of 
bringing  barges  to  the  dock  : — Held,  that  this 
was  not  an  injurious  affecting  of  the  claimants* 
premises  within  8  &  9  Vict.  c.  18,  s.  68,  and 
therefore  they  were  not  entitled  to  compensation. 

The  damage  which  will  support  a  claim  for 
compensation,  under  the  Lands  Clauses  Act, 
1845,  must  be  a  physical  interference  with  a 
right,  public  or  private,  which  increases  the 
value  of  the  premises  apart  from  any  special  use 
to  which  they  may  be  put,  if  by  such'interferenoe 
they  are  lessened  in  value  ;  provided  that  such 
right  is  not  merely  one  enjoyed  by  the  occupier 
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of  the  premises  in  common  with  the  public  at 
large,  or  one  personal  to  himself.  Metropolitan 
Board  of  Workg  v.  McCarthy,  7  L.  R.,  H.  L. 
243  ;  43  L.  J.,  C.  P.  386  ;  31  L.  T.  182  ;  23  W.  R. 
115. 

The  teat  to  be  applied  is,  whether  the  act  done 
would  be  sufficient  ground  to  maintain  an  action 
if  it  was  not  authorized  by  the  act  of  parliament. 
lb. 

A  private  act,  incorporating  the  Lands  Clauses 
Act,  1845,  contained  special  clauses  giving  com- 
pensation for  damage  caused  by  the  exercise  of 
the  powers  of  the  act  to  the  proprietors  of  cer- 
tain specified  estates : — Held,  on  the  construc- 
tion of  these  clauses,  that  they  were  limited  to 
damage  which,  but  for  the  act,  would  have  been 
actionable.     Rhodes  y.  Airedale  Drainage  Com- 
fnUHoTierft,  1  C.  P.  D.  402 ;   45  L.  J.,  C.  P.  861  ; 
35  L.  T.  46  ;  24  W.  R.  1053— C.  A.    Reversing 
9  L.  R.,  C.  P.  508  ;  45  L.  J.,  C.  P.373  ;  36  L.  T.  255. 
By  a  local  act  commissioners  were  empowered 
to  execute  drainage  works.     Sect.  43  enacted 
that  "  in  the  execution  of  this  act  the  oommis- 
sion«;rs  shall  do  as  little  damage  as  may  be,  and, 
subject  to  the  provisions  of  this  act,  shall  make 
to  all  parties  entitled  compensation  for  all  damage 
or  injury  so  done."    By  s.  45  it  was  provided 
that  *'  full  compensation  shall  from  time  to  time, 
after  the  passing  of  this  act,  but  not  beyond 
twenty  years  after  the  completion  of  the ''  works, 
be  made  by  the  commissioners  "  to  the  owners, 
lessees  and  occupiers  for  the  time  being  sustain- 
ing any  damage  by  reason,  or  in  any  way  conse- 
quential upon,  the  exercise  of  any  of  the  powers 
of  this  act,  of  the  lands  and  hereditaments  of  *' 
F. ;  "  and  in  case  of  dispute  as  to  the  amount  of 
such  compensation,  the  same  shall  be  settled 
by  arbitration  in  the  manner  provided "  in  the 
Lands   Clauses  Act,  1845.     The  local  act  in- 
corporated the  Lands  Clauses  Act : — Held,  that 
the  compensation  clauses  in  the  special  act  did 
not  extend  to  any  damage,  except  such  as  would 
have  been  the  proper  subject  of  compensation 
un'lcr  the  Lands  Clauses  Act,  1845,  viz.,  damage 
which  in  the  absence  of  the  statutory  powers 
would  have  given  a  right  of  action  to  the  party 
injured.    Ih. 

The  rule,  that  compensation  is  only  given  by 
8  &  9  Vict.  c.  20,  8.  6,  and  8  &  9  Vict.  c.  18,  s.  68, 
where  what  would  have  been  actionable  against 
a  company  io  the  absence  of  statutory  powers,  is 
permitted  by  those  powers,  and  compensation 
allowed  in  lieu  and  by  reason  of  such  right  of 
action  being  taken  away,  is  not  applicable  where 
part  of  the  land  is  taken,  and  compensation  is 
sought,  not  only  for  the  value  of  the  part  taken, 
but  for  the  rest  of  the  land  being  injuriously 
affected,  either  by  severance  or  otherwise.  Stork- 
port,  Temperle-y  and  Altringhnm  Railway  Com- 
pany, In  re,  83  L.  J.,  Q.  B.  251 ;  10  Jur.,  N.  S. 
614  ;  10  L.  T.  426  ;  12  W.  R.  762. 

To  entitle  a  claimant  to  compensation  he  must 
shew  that  he  has  sustained  a  particular  damage 
from  the  execution  by  the  company  of  the  works 
authorized  by  the  special  act,  and  that  the  damage 
is  one  for  which  he  might  have  maintained  an 
action  if  the  work  had  not  been  authorized  by 
parliament ;  and,  also,  that  the  injury  of  which 
he  complains  is  an  injury  to  his  estate,  and  not 
a  mere  obstruction  of  an  inconvenience  to  him 
personally  or  to  his  trade,  although  it  might 
have  been  the  subject  of  an  action  if  the  works 
which  occasioned  it  had  not  been  executed  under 
the  sanction  of  parliament,   Beckett  ▼.  Midland 


Railway  Company,  3  L.  R.,  C.  P.  82  ;  37  L.  J.» 
C.  P.  11  ;  17  L.  T.  499  ;  16  W.  R.  221. 

The  damage  must  be  one  which  is  sustained  in 
respect  of  the  property  itself,  and  not  in  respect 
of  any  particular  use  to  which  it  may  from  time 
to  time  be  put.    lb. 

Aeoetf   to   Property   interfered   with.] 

— Where  an  access  to  private  property  by  a 
public  highway  or  private  way  is  interfered 
with  by  the  construction  of  the  works,  and  the 
value  of  the  property,  irrespective  of  any  parti- 
cular use  which  may  be  made  of  it,  is  so  depen- 
dent upon  the  existence  of  that  access  as  to  be 
substantially  diminished  by  its  obstruction,  then 
the  owner  is  entitled  to  compensation  for  such 
interference.  Caledonian  Railway  v.  Walker's 
Trustee*,  ante,  col.  1764. 

Trustees  were  possessed  of  a  spinning  mill 
ninety  yards  from  an  important  main  thorough, 
fare  in  Qlasgow,  having  parallel  accesses  on  the 
level  from  two  sides  of  the  mill  to  the  thorough- 
fare,   A  railway  company,  under  their  special 
act,  cut   off   entirely  one  access,  substituting 
therefor  a  deviated  road  over  a  bridge  with  steep 
gradients,  and  the  other  access  they  diverted 
and  ma<le  less  convenient ;    but  none  of  the 
operations  were  carried  on  ex  adverse  the  pre- 
mises.   When  the  bill  was  before  parliament  the 
trustees  were  induced  to  withdraw  their  opposi- 
tion in  consideration  of  an  agreement,  by  which 
the  company  undertook,  that  in  the  event  of  the 
land  of  the  trustees  and  of  others  being  inju- 
riously affected  by  the  construction  of  any  of  the 
works  proposed  by  the  bill,  their  claim  to  com- 
pensation should  not  be  barred  by  reason  of  the 
company  not  taking  part  of  their  land.     The 
trustees  claimed  compensation  for  the  diminished 
value  of  their  premises  by  reason  of  the  detour 
and  gradients : — Held,  that  though  the  agree- 
ment gave  no  right  to  compensation,  the  trustees 
were  entitled  to  it  under  the  Railways  and  Lands 
Clauses   Consolidation    (Scotland)  Acts,  1845. 
lb. 

The  obstruction  of  access  to  a  private  property 
by  a  public  road  need  not  be  ex  adverse,  but  it 
must  be  proximate,  and  not  remote  or  indefinite, 
to  entitle  the  owner  of  that  property  to  compen- 
sation for  the  loss  of  it.  And  it  is  a  question 
whether  a  mere  change  of  gradient  alone  would 
be  a  proper  subject  for  compensation.    lb. 

Metropolitan  Board  of  Work*  v.  McCarthy 
(7  L.  R.,  H.  L.  243)  held  undisUnguishable.  The 
Caledonian  Railway  Company  v.  Ogilvy  (2 
Macq.  229)  explained  and  distinguished.  Cham^ 
berlain  v.  West  End  of  London  Railway  Com- 
pany (2  B.  &  S.  617)  and  Beckett  v.  Midland 
Railway  Company  (3  L.  R.,  C.  P.  82)  approved. 
Rirkct  V.  Metropolitan  Railway  Company  (2 
L.  R.,  H.  L.  175)  examined.    lb, 

B.  was  possessed  of  a  house  fronting  on  a 
public  highway.  A  railway  company  erected  an 
embankment  on  a  portion  of  the  highway  oppo- 
site to  the  house,  thereby  narrowing  the  road 
from  fifty  to  thirty-three  feet,  and  thus  materially 
diminishing  the  value  of  the  house  for  selling  or 
letting,  and  obstructing  the  access  of  light  and 
air  to  it : — ^Held,  that  this  was  such  a  permanent 
injury  to  his  estate  in  the  premises  as  to  entitle 
him  to  compensation.  Beckett  v.  Midland  RaiU 
loay  Company,  supra, 

A  corporation  being  authorized  by  act  of  par- 
liament to  stop  up  or  level  a  street  for  the  purpose 
of  its  act,  in  the  course  of  operations  wrongfully 
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rain  falling  on  the  railway,  and  flowing  along  a 
cutting  of  the  railway  and  percolating  through 
the  substratum  into  mines  beneath,  although 
such  mines  had  not  been  worked  at  the  time  of 
the  formation  of  the  railway.  Boffnall  v.  Lori' 
don  and  North- Western  Haihray  Company^  7 
H.  &  N.  423  ;  31  L.  J.,  Ex.  121.  Affirmed,  31 
L.  J.,  Ex.  480— Ex.  Ch. 

When  Statutory  Notice  to  Pnreliase  by  Bail- 
way  Company  may  be  Oiven.]  —Though  a  mine 
owner  may  give  notice  under  the  statutes  8  &  9 
Vict.  c.  20,  and  c.  33,  of  his  intention  to  work 
out  the  minerals  under  a  railway,  the  railway 
proprietors  are  not  bound  to  any  fixed  period 
after  that  notice  within  which  they  must  give  a 
counter-notice.  They  can  stop  the  working  at 
any  time  thereafter  that  they  fear  danger  to  the 
line,  by  a  notice  of  their  willingness  to  pay  com- 
pensation for  the  minerals  they  desire  left  stand- 
ing. By  the  70th  section  of  the  Railways 
Clauses  (Scotland)  Act.  1845  (77th  section  of 
Railways  Clauses  Act,  England),  the  minerals 
under  a  railway  remain  the  property  of  the 
owner  of  the  land,  unless  they  are  expressly 
purchased  by  the  company.  The  71st  section 
(78th  section)  provides  that  if  the  owner  or 
lessee  of  minerals  not  purchased  by  the  company 
is  desirous  of  working  them,  he  shall  give  the 
company  notice  in  writing  of  his  intention  to  do 
so  thirty  days  before  the  commencement  of 
working.  Power  is  given  to  the  company  *•  on 
the  receipt  of  such  notice  "  to  inspect  the  mines, 
and  if  they  are  desirous  that  such  mines  or  parts 
thereof  should  be  left  unworked,  and  if  they  are 
willing  to  make  compensation  therefor,  they  are 
empowered  to  give  notice  to  that  effect.  If  such 
notice  is  given,  then  it  is  declared  that  the  owner 
or  lessee  shall  not  work  the  mines  or  minerals 
comprised  in  such  notice.  The  72nd  section 
(79th  section)  provides  that  if  before  the  expi- 
ration of  such  thirty  days  the  railway  company 
do  not  give  notice  of  their  desire  to  have  such 
mines  left  unworked,  it  shall  be  lawful  for  the 
owner  or  lessee  to  work  the  said  mines  in  such 
manner  as  such  owner  or  lessee  shall  think  fit 
for  the  purpose  of  getting  the  minerals  contained 
therein.  A.  and  B.  were  the  lessees  of  the 
minerals,  viz.,  limestone,  under  a  railway  passing 
through  CaldwelL  They,  on  the  8th  of  July, 
1878,  gave  notice  in  terms  of  the  above  sections 
to  the  proprietors  of  the  railway  that  they  were 
desirous  of  working,  and  intended  to  work,  the 
"  mines  and  minerals  including  limestone  "  lying 
under  the  railway.  The  proprietors  of  the  rail- 
way did  not,  before  the  expiration  of  thirty 
days,  give  notice  to  A.  and  B.  of  their  desire  to 
have  such  mines  and  minerals  left  unworked, 
but  they  did  give  such  notice  on  the  20th  of 
February,  1879,  offering  compensation  for  the 
limestone  unworked.  A.  and  B.  contended  that 
the  notice  of  the  20th  of  February,  1879,  was  too 
late  to  prevent  them  working  out  the  limestone ; 
such  notice  to  be  valid  required  to  be  given 
before  the  expiration  of  thirty  days  from  the 
date  of  their  notice  of  the  8th  of  July,  1878  :— 
Held,  affirming  the  decision  of  the  court  below, 
that  the  notice  of  the  railway  proprietors  was 
valid.  Dixon  Y,  Caledonian  and  Glasgow  and 
South-  Weitem  Railxoay  Company^  6  App.  Cas. 
820  ;  43  L.  T.  613  ;  29  W.  R.  249  ;  46  J.  P.  105— 
H.  L.  (8c.) 

Held,  also,  that  the  incidental  dictum—that 
after  thirty  days  had   expired   the  time  had 


passed  for  the  railway  proprietors  to  give  a 
counter-notice  —  in  Smith  v.  Great  Western 
Railtoay  Company  (8  App.  Cas.  182) — was  no 
judicial  authority  here,  being  said  where  it  was 
in  no  wav  material  for  the  decision,  and  where 
the  point  could  not  have  been  fully  aligned,  no 
counter-notice  having  been  g^ven  in  that  case. 
Ih, 

Ho  Conveyance  of,  nnlest  ezpressly  Par- 
chased.] — A  railway  company  compulsorily  pur- 
chasing land  is  not  entitled  to  a  conveyance  of 
the  mines  and  minerals,  unless  tlicy  have  been 
expressly  purchased,  even  where  the  land  has 
been  valued  and  taken  at  a  large  price  as  build- 
ing land.  Metropolitan  District  jRaihray  Ct  w- 
pany  and  Ctrttoirs  Trustees,  In  re,  45  L.  T.  103 
— C.  A. 

Clay — Conveyance — Preventing  working  of.] 

— The  word  "  mines  "  in  the  77th  section  of  the 
Railways  Clauses  Act,  1845,  includes  minerals, 
whether  got  by  underground  or  by  open  work- 
ings ;  and  therefore  a  bed  of  clay,  on  which  the 
railway  had  been  made,  was  as  a  mine  excepted 
out  of  the  conveyance  of  the  land  to  the  railway 
company,  and  might,  unless  the  company  wore 
willing  to  make  compensation  to  the  landowner, 
be  dug  and  worked  by  him.  Midland  RaiUcay 
Company  v.  Havnchword  Brick  and  Tile  Com" 
pany,  20  Ch.  D.  552  ;  61  L.  J.,  Ch.  778 ;  46  L.  T. 
301  j  30  W.  R.  640. 


PnrohaBe  of  J — Clay  is  a  mineral  within 


the  meaning  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  s.  77.  Therefore  a  railway  com- 
pany was  held  liable  to  the  owner  of  land  taken 
by  them  in  respect  of  clay  from  such  land  used 
for  puddling  bridges,  which  clay  it  was  not 
necessary  to  remove  in  the  construction  of  their 
line.  Loosemore  v.  Tiverton  and  North  Drron 
Bailway  Omtpany,  22  Ch.  D.  25  ;  51  L.  J.,  Ch. 
570  ;  47  L.  T.  161  ;  30  W.  R.  628. 

Bnhseqnent  Purchase  of  Kinerals  nnder 
Lands  previously  acquired.] — A  railway  com- 
pany having  the  usual  power  to  purchase  land<f 
under  its  special  act,  has,  by  virtue  of  the  Cth 
section  of  the  Lands  Clauses  Act,  1845,  power 
also  to  purchase  the  minerals  under  those  lands 
compulsorily  at  any  time  before  the  expiration 
of  the  time  limited  for  the  exercise  of  its  com- 
pulsory powers,  if  it  should  deem  it  advisable. 
That  power  is  not  taken  away  by  the  77th  and 
following  sections  of  the  Railways  Clauses  Act, 
1845,  which  are  for  the  benefit,  not  of  the  mine 
owner,  but  of  the  company,  and  only  exempt 
the  company  from  the  obligation  of  buying  the 
minerals  at  once,  together  with  the  surface 
lands.  The  words  "  expressly  purchased "  in 
the  77th  section  are  not  to  be  confined  to  **  pur- 
chased by  agreement."  There  is  no  distinction 
between  the  severance  of  ownership  vertically, 
that  is,  of  the  surface  lands  from  the  mines 
beneath,  and  the  severance  of  ownership  laterally 
by  the  taking  by  successive  purchases  of  surface 
lands  from  the  same  landowner.  So  a  railway 
company  having  already  acquired  surface  lands 
may  subsequently  purchase  compulsorily  the 
minerals  under  those  lands.  JBrrington  v.  Metro- 
politan District  Railway  Company,  19  Ch.  D, 
559  ;  51  L.  J.,  Ch.  305  ;  46  L.  T.  443  ;  SO  W.  R. 
663— C.  A* 
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Bight  of  Support  where  Xinerals  reserved.] 
— A  conveyance  of  land  to  a  railway  company, 
for  the  parposes  of  the  line,  gives  a  right  by  im- 
plication  to  all  reasonable  subjacent  and  adjacent 
support  connected  with  the  subject-matter  of 
the  conveyance,  and  therefore,  althongh  in  the 
conveyance  to  the  company  minerals  are  re- 
served, the  grantor  is  not  entitled  to  work  them, 
even  under  his  own  land,  in  any  manner  calcu- 
lated to  endanger  the  railway.  Caledonian 
RailuMy  Company  v.  Sproty  2  Maoq.  H.  L.  Cas. 
449  ;  2  Jur.,  N.  S.  623. 

In  a  grant  to  a  railway  company  for  the  pur- 
poses of  the  railway,  if  the  line  which  divides 
the  land  granted  from  the  land  retained  traverses 
a  qaarry,  it  may  be  that  no  adjacent  support  is 
necessary,  and  that  the  grantor  may  dig  or 
remove  the  whole  contiguous  soil.    lb. 

But  if  the  dividing  line  traverses  a  bog  or  bed 
of  sand,  it  will  be  incumbent  on  the  grantor  to 
leave  untouched  such  an  intervening  measure  of 
lateral  support  as  will  prevent  any  part  of  the 
land  granted  from  retreating.    lb. 

B.  gratuitously  granted  a  portion  of  his  land 
to  a  railway  company  for  the  purpose  of  forming 
a  line  of  railway  thereon,  with  a  reservation  to 
him  and  his  heirs  of  all  the  mines  and  minerals 
in  the  land  so  granted,  and  with  full  liberty  to 
dig,  search  for,  work  and  carry  away  the  same, 
so  as  the  same  be  done  without  entering  upon 
or  breaking  the  surface  of  the  land  thereby 
granted  : — Held,  that  the  company  was  entitled 
to  the  subjacent  and  adjacent  lateral  support 
necessary  for  the  maintenance  of  the  railway. 
Caledonian  Railway  Company  v.  Belhaveti 
iLord),  3  Macq.  H.  L.  Cas.  66  ;  3  Jur.,  N.  S. 
673. 

A  railway  company  on  purchasing,  under  8  &  9 
Vict.  c.  20,  ss.  77 — 79,  land  for  the  purpose  of 
the  railway,  does  not  become  entitled  to  the 
mines  under  the  land ;  the  owner  may  work 
them  after  notice  duly  given  ;  and  if,  after  such 
notice,  the  company,  though  desiring  to  prevent 
the  working,  does  not  give  compensation  for  the 
minerals,  the  owner  may  work  them  up  to  and 
under  the  railway,  working  them  in  a  proper 
manner  and  according  to  the  usual  manner  of 
working  such  mines  in  the  district.  Great 
Western  Railway  Company  v.  Renn^tt,  2  L.  R., 
H.  L.  27  ;  36  L.  J.,  Q.  B.  133  ;  16  L.  T.  186  ;  16 
W.  R.  647. 

The  company  cannot,  under  this  statutory 
purchase,  claim  the  benefit  of  the  right  of  an 
ordinary  purchaser  of  the  surface  to  subjacent 
jLixd  adjacent  support,  the  statute  having  created 
a  specific  law  for  such  matters,  by  which  alone 
the  rights  of  the  company  and  the  mine  owner 
are  regulated.    lb. 

After  the  passing  of  an  act  which  recited  that 
it  was  expedient  to  make  a  railway,  and  that  a 
bridge  was  to  be  thrown  over  a  particular  river, 
A.  sold  (under  the  compulsory  power  in  the  act) 
a  portion  of  his  land,  intended  to  be  used  as  the 
foundation  of  one  of  the  ends  of  the  bridge.  The 
act  itself  expressly  excepted  all  mines  from  the 
operation  of  the  conveyance,  declared  the  land- 
owner entitled  to  work  the  mines  under  the  land 
not  purchased,  doing  no  damage  to  the  railway, 
but  it  did  not  give  the  directors  the  power  to 
compel  a  sale :  on  his  approaching  within  twenty 
;^ard8  of  the  masonry,  it  required  him  to  give 
notice  to  the  directors,  and  then  gave  them  the 
right  to  compel  a  sale  of  his  interest  in  the  mines 
within  the  twenty  yards ;  but  should  they  de- 


cline to  purchase,  allowed  him  to  work  the 
mines,  doing  no  avoidable  damage  : — Held,  that 
the  introduction  of  these  special  provisions  did 
not  exclude  the  directois  from  the  benefit, 
beyond  the  twenty  yards,  of  the  common-law 
right,  existing  in  the  purchaser  of  the  surface, 
to  adjacent  support  from  the  vendor's  land. 
UlHot  V.  Sorthr£a»tem  Railtvay  Company,  10 
H.  L.  Cas.  333  j  32  L.  J.,  Ch.  402  ;  9  Jur.,  N.  S. 
666. 

Where  a  railway  sells  land  as  superfluous,  the 
purchaser  of  the  surface  does  not  acquire  the 
right  of  support  as  against  the  owner  of  the 
mines  and  minerals.  Pountmy  v.  Clayton,  \l 
Q.  B.  D.  820  ;  62  L.  J.,  Q.  B.  666  ;  49  L.  T.  283  ; 
31  W.  R.  664. 


3.  Damages,  Principles  on  which 
Estimated. 

In  respect  of  other  Premisei.] — A  party  car- 
ried on  an  old-established  business  at  11,  Parlia- 
ment-street. His  lease  being  about  to  determine, 
he  purchased  the  lease  of  No.  10  in  the  same 
street  with  the  intention  of  transferring  his  busi- 
ness to  No.  10  upon  the  determination  of  his 
lease  of  No.  II.  Before  such  transfer  was 
effected  the  commissioners  of  works  and  public 
buildings  gave  him  notice  to  treat  with  respect 
to  No.  10,  under  the  powers  of  the  Public  Offices 
Sites  Act,  1866,  which  incorporates  the  Lands 
Clauses  Act.  The  question  of  the  amount  that 
the  commissioners  were  to  pay  to  him  for  the 
compulsory  taking  of  No.  10  was  referred  to 
arbitration.  The  arbitrator  admitted  evidence 
of  the  profits  that  he  had  been  making  at  No.  11, 
and  awarded  to  him  1,000Z.  in  respect  of  goodwill 
attaching  to  or  loss  of  profits  which  might  or 
would  have  been  made  at  No.  10,  Parliament- 
street,  if  the  premises  had  not  been  taken  for 
the  purposes  of  the  act : — Held,  that  he  had  not 
exc^d^  his  powers  in  so  doing,  and  that  the 
award  of  such  compensation  was  good.  White  v. 
QmimisHoners  of  Works  and  PMic  Rnildingnj 
22  L.  T.  691. 

Value,  of  what  Interest.] — ^When  land,  subject 
to  restrictions  as  to  its  use,  is  taken  for  a  public 
object  under  compulsory  powers,  the  amount  of 
compensation  to  the  person  interested  therein  is 
to  be  assessed  with  reference  to  the  value  of  his 
interest  therein,  and  not  with  reference  to  its 
value  to  the  persons  taking  it.  Stebbing  v. 
Metropolitan  Board  of  Works^  6  L.  R.,  Q.  B.  37  ; 
40  L.  J.,  Q.  B.  1  ;  23  L.  T.  630 ;  19  W.  R. 
73. 

A.  was  the  rector  of  three  parishes  in  the  city, 
in  the  churchyards  of  which  burials  were  pro- 
hibited by  order  in  council ;  and  the  Metro- 
politan Board  of  Works  was  empowered  by 
statute  to  take  compulsorily,  upon  making  com- 
pensation, the  whole  of  one  and  part  of  the  other 
two  churchyards.  The  land  so  taken  was  to 
be  used  partly  in  forming  a  new  street  and 
partly  for  the  erection  of  buildings: — Held, 
that  A.  was  entitled  \xy  compensation  only  for 
the  loss  that  he  had  sustained  by  being  de- 
prived of  his  interest  in  the  churchyards,  and 
not  according  to  the  value  of  which  the  land 
would  be  to  the  board  after  they  had  acquired  it. 
lb. 

In  retpeet  of  inhsequent  Injuries — When  ez- 
clnded  by  Agreement.] — ^An  owner  sold  land  to  a 
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railway  company  for  the  construction  of  their 
line,  and  ag^reed  with  them  that  the  sum  paid  to 
him  should  be  not  only  the  purchase-money  for 
such  land,  but  also  for  damage  by  severance  and 
injury  to,  and  for  otherwise  injuriously  affecting 
his  adjoining  lands  : — Held,  that  the  agreement 
included  all  that  he  could  recover  under  the 
Lands  Clauses  Act,  and  that  he  was  precluded 
from  afterwards  claiming  compensation  for 
damage  subsequently  done  to  his  adjoining  lands 
by  the  subsidence  of  the  soil  consequent  on  the 
company  making  their  line  through  the  land 
they  had  so  bought  from  him,  such  damages 
being  reasonably  capable  of  being  foreseen  when 
the  agreement  was  made.  2'odd  t.  Metropolitan 
District  Railway  Company,  24  L.  T.  435 ;  19 
W.  U.  720. 

A  compensation  jury  had  awarded  the  owner 
damages  for  such  subsequent  injury  to  his 
adjoining  lands,  for  which  the  company  had 
offered  him  nothing : — Held,  that  as  he  had 
no  right  to  compensation  at  all,  he  was  not 
entitled  to  the  costs  of  the  inquisition,  not- 
withstanding s.  61  of  the  Lands  Clauses  Act. 
lb. 

Contingent  or  Prospeotive  Damage.] — A  rail- 
wny  company  took  land  on  which  cotton  mills 
would  probably  have  been  built ;  the  owner  had 
other  land  on  which  he  had  built  a  reservoir 
from  which  water  might  be  supplied  to  such 
cotton  mills  when  built.  In  proceeding  under 
the  Lauds  Clauses  Act  to  ascertain  the  compen- 
sation, the' umpire  received  evidence  as  to  the 
profits  which  might  have  been  derived  from 
supplying  water  to  the  mills  when  built,  and 
awarded  compensation  for  the  loss  of  those  pro- 
spective profits  : — Held,  that  the  umpire  was  right 
in  receiving  the  evidence  and  in  awarding  such 
compensation.  Ripley  v.  Great  Northern  Rail- 
way Cowpavy,  10  L.  R.,  Ch.  435  ;  31  L.  T.  869  ; 
23  W.  R.  685*. 

Anticipated  damage  from  the  noise  and  smoke 
of  trains  does  not  appear  to  be  a  proper  subject 
of  estimate  for  compensation  under  the  railway 
statutes.  City  of  Glasgow  Union  Railioay  Com- 
pany V.  Hunter,  2  L.  R.,  H.  L.  (Sc.)  78. 

Anticipated  damage  from  the  noise  or  smoke 
of  trains  does  not  appear  to  be  a  proper  subject 
of  estimate  for  compensation  under  the  statutes 
relat  ing  to  railways.  Reff.  v.  Metropol ita n  Board 
of  Works,  4  L.  R.,  Q.  B.  358  ;  38  L.  J.,  Q.  B.  201  ; 
17  W.  R.  1094  ;  10  B.  &  8. 391.  See  Brand  v. 
Hammersmith  Railway  Company,  ante,  col.  1769. 

In  1845,  a  landowner  received,  under  an  arbi- 
tration, compensation  for  land,  and  **  in  respect 
of  damages  which  might  be  sustained  by  reason 
of  making  a  railway  :  *' — Held,  that  he  was  not 
precluded  from  insisting  on  a  fnrther  compensa- 
tion for  future  unforeseen  damages  subsequently 
sustained.  Lancashire  and  Yorkshire  Railway 
Company  v.  Evan^t,  15  Beav.  322. 

A  company  was  empowered  to  take  land  (with 
an  exception  of  mines)  for  a  railway,  paying  the 
value  of  the  lands  and  making  compensation  for 
damages  sustained  by  reason  of  the  execution 
of  the  works,  and  for  damage,  loss,  or  incon- 
venience sustained  by  reason  of  the  execution  of 
any  of  the  powers  of  the  act ;  such  value  and 
compensation  to  be  fixed  by  agreement  or  as- 
sessed by  a  jury;  mines  to  be  worked  by  the 
owner,  so  that  no  damage  be  thereby  done  to  the 
railway,  and  in  case  of  damage  the  owner  to 
repair  it  at  his  own  expense,  or  the  company  to 


repair  in  case  of  neglect  or  refusal,  and  recover 
the  expenses  from  the  owner : — ^Held,  that  the 
owner  of  land  taken  by  the  company,  and  for 
which  compensation  was  paid,  could  not,  apon 
afterwards  discovering  that  a  mine,  to  which  he 
was  entitled,  could  not  be  worked  without  doing 
damage  to  the  railway,  claim  further  compensa- 
tion in  respect  of  the  loss  sustained  thereby. 
Compensation  in  respect  of  such  contingent  leas 
should  have  been  daimed  at  the  time  of  the 
original  agreement  or  assessment.  Rex  t.  Leeds 
and  Selhy  Railway  (imtpany,  5  N.  &  M.  246  ;  3 
A.  ic  E.  683. 


Unknown.]  —  Action  by  the  lessee  of 


lands  under  C.  against  a  railway  company  for 
constructing  their  railway  across  the  lands  of 
other  persons  without  leaving  sufficient  opening 
for  the  passage  of  flood  waters,  whereby  they 
were  obstructed  and  penned  up,  and  forced  upon 
his  lands.  Plea,  that,  before  he  had  anything  in 
the  lands  now  in  his  occupation,  the  company 
gave  notice  to  C.  to  purchase  lands  of  his  adjoin- 
ing to  those  now  of  the  lessee,  and  that  it  was 
referred  to  an  arbitrator  to  fix  the  amount  of 
purchase-money,  and  of  compensation  for  injury 
to  the  lands  and  other  estates  of  C.  by  severance 
or  otherwise,  and  to  determine  what  bridges, 
arches,  culverts,  &c.,  should  be  made : — Held, 
that  the  compensation  awarded  under  such  refer- 
ence related  only  to  damage,  known  or  contin- 
gent, by  reason  of  the  construction  of  the  rail- 
way on  the  lands  purchased  of  C,  and  to  other 
damage  arising  from  the  construction  of  the  rail- 
way at  other  places,  which  was  apparent  and 
capable  of  being  ascertained  and  estimated  at 
the  time  when  the  compensation  was  awarded, 
and  did  not  embrace  also  all  contingent  and 
possible  damages  which  might  arise  afterwards, 
by  the  works  of  the  company  at  other  places. 
Lawrence  v.  Great  Northern  Railway  Company, 
6  Railw.  Cas.  656  ;  16  Q.  B.  643  ;  20  L.  J..  Q.  B. 
293  ;  16  Jur.  652. 


Possible.] — An  arbitrator  is  not  bound  to 


award  compensation  in  respect  of  contingent 
future  damage  suggested  as  likely  to  arise  fiom 
the  execution  of  works  to  be  done  by  the  pro- 
moters, unless  it  clearly  appears  that  such 
damage  must  necessarily  arise.  If  such  damage 
in  fact  arises  afterwards,  the  remedy  for  the 
party  damaged  is  under  s.  68.  Ware^  In  rcj  7 
Railw.  Cas.  780 ;  9  Ex.  395  ;  23  L.  J.,  Ex.  145. 

Second  Inqoixy.] — A  company  being  autho- 
rized to  construct  a  tunnel  to  run  in  part  under- 
neath land,  on  which  was  erected  a  mannfactoiy, 
with  other  buildings,  it  was  agreed  between  the 
company  and  the  owner  that  the  amount  to  be 
paid  to  him  for  the  right  to  construct,  and  for 
ever  maintain,  the  tunnel  underneath  the  here- 
ditaments and  premises,  and  for  the  purchase  of 
the  site  of  the  tunnel,  and  in  full  compensa- 
tion for  all  damage  or  injury  to  be  sustained  by 
reason  thereof,  should  be  left  to  arbitration. 
The  arbitrators  awarded  a  sum  to  be  paid  to  the 
owner  "as  compensation  for  the  right  to  con- 
struct, and  for  ever  maintain,  the  tunnel  under- 
neath the  hereditaments  and  premises,  and  as 
purchase-money  for  the  site  of  the  tunnel,  and 
in  full  compensation  for  all  damage  or' injury 
sustained  bv  reason  of  the  construction  thereof." 
By  deed  the  owner,  in  consideration  of  the  sum 
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awarded,  granted  to  the  company  "  the  site  of, 
and  full  liberty  to  bore,  dig  oat,  excavate,  and 
constmct  the  tunnel  underneath  the  land  and 
buildings  thereon,  together  with  full  liberty  at 
all  times  thereafter  to  use,  enjoy,  uphold,  main- 
tain and  repair  the  tunnel,  and  to  hold  the 
liberty  or  privilege  granted  henceforth  for  ever, 
7or  the  purposes  of  the  act  of  parliament  relating 
to  the  railway,  freed  and  discharged  from  all 
claims  and  demands  whatsoever  of  or  by  the 
owner.  Subsequently,  serious  injuries  were  from 
time  to  time  sustained  by  the  superincumbent 
buildings  in  consequence  of  the  subsidence  of 
the  BUiface  of  the  land,  such  subsidence  being 
caused  by  the  construction  of  the  tunnel  in  a 
loose  soil,  and  by  the  vibration  resulting  from 
the  passing  of  trains,  or  by  one  of  such  causes  : 
— Held,  by  Cockbum,  C.  J,,  that  questions  aris- 
ing upon  such  injuries  as  those  complained  of 
were  aeterminable  upon  the  provisions  in  respect 
of  compensation  contained  in  8  &  9  Vict,  c  18, 
8.  68  ;  and  that  the  act  contains  no  provision  for 
a  second  inquiry  in'case  of  future  damage  arising, 
not  contemplated  by  the  parties  at  the  time  of 
the  assessment  of  compensation,  which  must  be 
ascertained  at  once  and  finally.  Ci'oft  v.  London 
and  North'  Western  Railway  Cvmjfany,  3  B.  &  B. 
436  ;  32  L.  J.,  Q.  B.  113  ;  9  Jur.,  N.  S.  962  ;  7 
L.  T.741;  11  W.  R.  360. 

But  by  Crompton  and  Mellor,  JJ.,  that  the 
damages  were  such  as  must  have  been  foreseen 
at  the  time  of  the  arbitration' ;  and  whether  the 
question  turned  upon  the  construction  of  the 
award  and  conveyance  or  upon  the  statute,  the 
owner  was  equally  debarred  from  recovering 
further  compensation.    lb. 

In  reipeot  of  Tithes.] — Where  a  railway  com- 
pany was  given  compulsory  powers,  under  a 
special  act,  to  take  property  subject  to  tithes,  on 
condition  that  the  owner  of  the  tithes  was  in- 
demnified, either  by  their  being  still  paid  to  him 
according  to  the  last  annual  assessment,  or  by 
purchasing  them  under  the  Lands  Clauses  Con- 
solidation Act,  1845,  upon  payment  of  compensa- 
tion ;  and  the  company  elected  to  purchase  the 
tithes : — Held,  that  the  last  annual  assessment 
was  not  to  be  taken  as  the  basis  for  estimating 
the  compensation  to  be  so  paid.  Esdaile  v. 
Metropolitan  and  District  Railway s^  46  J.  P. 
103. 

Semble,  it  is  only  so  much  of  a  railway  station 
as  is  a  **  house  "  which  is  subject  to  tithes.    Ih, 

A  house  is  an  inclosed  space,  with  walls,  a  roof, 
and  an  entrance  capable  of  being  closed.    Ih, 


4.  Settling  Amount,  and  Practice 

THEREON. 

a.  Notice  of  Compensation. 

Sofiloienoy.] — In  1848  a  landowner  gave  a 
railway  company  notice  for  a  jury  to  assess 
damages  which  he  alleged  he  had  suffered.  In 
1849  ne  made  a  claim  for  further  subsequent 
damages,  and  in  1850  gave  notice  for  an  arbi- 
trator to  assess  the  whole  damages : — Held,  that 
this  was  not  irregular,  and  that  the  first  notice 
had  not  exhausted  all  the  statutory  powers. 
Lanoashire  and  Yorkshire  Railway  Company  v. 
Evans,  15  Beav.  322. 

The  owner's  messuages  being  injuriously  af- 
fected by  the  works  of  "  The  Blackburn  Railway 
Company,"  he  served. the  secretary  at  their  office 
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with  a  notice  containing  the  particulars  required 
by  the  statute,  but  addressed  to  "  The  Blackburn 
and  Clitheroe  Bailway  Company  : " — Held,  that 
the  notice  was  sufficient.  East  ham  y.  Blackburn 
Railway  Company,  9  Ex,  758  ;  23  L.  J.,  Ex.  199. 
The  court  will  not  refuse  a  mandamus  to  en- 
force proceedings  under  the  Lands  Clauses  Act, 
simply  because  the  claimants  have  included  dis- 
tinct joint  and  separate  claims  in  the  same  formal 
notice.  Reg,  v.  East  London  Railway  Compa?tyj 
17  L.  T.  291. 

Offer.] — An  offer  of  compensation  in  respect 
of  lands  injuriously  affected  by  the  execution  of 
works,  must  be  an  unconditional  offer  of  com- 
pensation for  the  injury  done,  and  is  bad  if  it  is 
an  offer  of  a  lump  sum  for  compensation  and 
costs.  Ralls  V.  Metropolitan  Board  of  Woi'ks, 
1  L.  R.,  Q.  B.  337  ;  35  L.  J.,  Q.  B.  101  ;  12  Jur., 
N.  S.  183  ;  13  L.  T.  702  ;  14  W.  R.  370. 

The  promoters  may  offer  separate  sums  for 
compensation  in  respect  of  property  injuriously 
affected,  and  for  damage  to  business.  Hay  ward 
V.  Metropolitan  Railway  Company,  4  B.  &  S. 
787  ;  33  L.  J.,  Q.  B.  73  ;  10  Jur.,  N.  S.  418 ;  9 
L.  T.  680 ;  12  W.  R.  577. 

DiBtinction  between  t.  38  and  i.  68.]— The 
Lands  Clauses  Act,  s.  38,  which  provides,  that 
before  the  promoters  of  an  undertaking  shall 
issue  their  warrant  for  summoning  a  jury  for 
settling  questions  of  compensation,  they  shall 
give  not  less  than  ten  days*  notice  to  the  owner 
of  such  their  intention,  and  state  therein  the  sum 
they  are  willing  to  offer  for  the  interest  in  such 
lands,  damage,  &c.,  is  not  applicable  to,  or  incor- 
porated with,  s.  68,  which  provides  for  the  case 
of  lands  taken  or  injuriously  affected,  and  in 
respect  of  which  the  promoters  of  the  under- 
taking have  made  no  satisfaction  to  the  owner. 
lb. 

When  no  daim  made.]— The  owner  of  property 
required  for  railway  purposes  does  not  lose  his 
right  to  have  the  value  assessed  by  a  jury  under 
8  &  9  Vict.  c.  18,  6.  23,  because  he  has  made  no 
claim,  and  because  the  company  has  proceeded 
under  s.  85.  They  must  have  actually  paid  or 
tendered  the  money,  or  the  owner  may  claim  to 
go  on  under  s.  23  or  s.  68.  And  if  the  assignee 
of  a  bankrupt  mortgagor  will  not  concur,  tlmt  is 
ground  for  proceeding  under  s.  110.  Reg.  v. 
Metropolitan  Railioay  Company,  13  L.  T.  444. 

Price  and  Damagei.]— Action  for  obstructing 
a  private  right  of  way.  Plea,  that  the  defen- 
dants were  authorized  to  make  a  railway  near  to 
the  plaintiff's  messuage,  for  which  purpose  they 
agreed  in  writing  to  purchase  his  land  near  the 
messuage ;  and  as  the  making  of  the  railway 
was  likely  to  injure  him,  it  was  agreed  that  the 
defendants  shoiild  pay  to  the  plaintiff,  for  the 
purchase  of  the  land,  such  a  sum  of  money  as 
should  compensate  not  only  for  the  price,  but 
also  for  all  injury  which  should  necessarily  arise 
from  making  the  railway  near  to  the  messuage. 
That  in  pursuance  of  this  agreement  by  a  deed, 
the  plaintiff,  in  consideration  of  575/.  paid  to  her 
by  the  defendants,  conveyed  the  land  to  them 
for  the  purpose  of  making  the  railway.  That  it 
was  agreed  that  that  sum  should  be  accepted, 
and  the  plaintiff  accepted  the  same,  for  the  pur- 
chase of  the  land,  and  by  way  of  compensation 
for  all  damage  which  she  might  sustain  by  reason 
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•of  ihc  exercise  of  the  powers  of  the  act  upon  the 
land  purchased,  675/.  being  the  sum  so  agreed  to 
be  paid,  to  compensate  the  plaintiff,  not  only  for 
the  price  of  the  land,  but  also  for  all  injury  which 
should  necessarily  arise  from  making  the  rail- 
way. That  the  grievances  complained  of  were 
part  of  the  injury  necessarily  arising  from  making 
the  railway,  and  were  part  of  the  damage  sus- 
tained by  the  plaintiff  by  reason  of  the  exercise 
of  the  powers  of  the  act,  and  intended  to  be 
compens&ted.  The  deed  recited,  "  whereas  the 
plaintiff  has  agreed  to  accept,  and  the  defendants 
to  pay,  576Z.  for  the  land,  and  by  way  of  com- 
pensation for  all  damage  which  may  be  sustained 
by  the  plaintiff,  by  reason  of  the  exercise  of  any 
of  the  powers  of  the  act  upon  the  land  so  agreed 
to  be  purchased  :  *' — Held,  that  the  plea  was  bad, 
for  that  the  legal  effect  of  the  agreement,  as 
stated  in  the  plea,  was,  that  the  sum  was  paid  to 
compensate  tne  plaintiff  for  all  such  injury  as 
should  necessarily  arise  from  making  the  railway 
near  to  the  messuage  of  the  plaintiff  ;  whereas, 
by  the  deed,  it  appeared  that  it  was  paid  to  com- 
pensate for  specific  injury  only,  not  complained 
of  in  the  declaration.  Pilgrim  y.  Sottthamjitan 
and  Dorchester  Railway  Company ^  7  C.  B.  205  ; 
18  L.  J.,  C.  P.  139  ;  13  Jur.  516. 

"Waiver  of.] — Where  parties  appear  and  do 
not  protest  for  want  of  notice,  the. defect  will  be 
held  to  be  waived.  Taylor  v.  Clemson,  11  C.  & 
F.  610  ;  8  Jur.  833. 


b.  How  Determined. 

i.  Compelling  Coinpany  to  issue  Waifant, 

Kandamiis.] — The  court  will  not  grant  a 
mandamus  to  a  railway  company  to  summon  a 
jury  to. assess  compensation  for  injury  done  to 
property,  even  where  the  injury  has  been  done 
two  years,  and  there  appears  to  have  been  delay 
on  the  part  of  the  company,  if  works  are  stiU  in 
progress  by  which  the  property  will  be  still 
lurther  injured,  and  it  does  not  appear  that  the 
company  is  acting  malft  fide.  Parkes,  Ew  parte^ 
9  D.  P.  C.  614. 

By  a  railway  act  it  was  provided,  that  all 
parties  with  whom  the  company  might  have  any 
dispute  should,  at  their  own  costs,  before  the 
company  was  obliged  to  issue  their  warrant  to 
summon  a  jury,  enter  into  a  bond  to  prosecute 
their  complaint  and  pay  their  proportion  of  costs, 
.•and  in  case  of  the  warrant  being  issued  without 
:such  bond  having  been  entered  into,  the  com- 
pany might  give  notice,  requiring  the  same  to  be 
•done  before  commencing  the  inquiry.  Certain 
{premises  having  been  injured  by  floods  occasioned 
by  the  company*s  works,  on  an  application  by 
the  owners  for  a  mandamus  to  summon  a  jury 
to  assess  damages,  it  was  objected  that  the 
damage  resulted  from  acts  done  partly  by  the 
company,  and  partly  by  the  applicants  them- 
selves, and  that  the  bond  required  by  the  act 
had  not  been  entered  into  previously  to  the 
.application.  It  did  not  appear  that  there  had 
been  any  demand  and  refusJad  : — Held,  that  there 
was  sufficient  doubt  on  the  facts  to  warrant  the 
issuing  a  mandamus,  and  that  the  entering  into 
A  bond,  unless  required  by  the  company,  was  not 
a  condition  precedent  to  such  an  application. 
Beg,  v.  North  Union  JRailway  Company^  1 
Railw.  Cas.  729. 

A  neglect  to  issue  a  warrant  after  a  demand 


made  upon  the  solicitors  of  the  company,  is  a 
sufficient  refusal  to  entitle  the  claimant  to  the 
writ.  lb.;  S.  P.y  South  Yorkshire,  Daneaster, 
and  Ooole  Bailway  Company,  In  re.  Senior,  Ex 
parte,  7  D.  &  L.  36  ;  18  L.  J.,  Q.  B.  333  ;  14  Jur. 
1093. 


By  Action.] — ^When  arailway  company  has 


given  notice  to  a  landowner  that  they  required 
his  land  for  the  purposes  of  their  undertaking, 
and  the  case  is  one  entitling  the  landowner  to 
have  the  amount  of  compensation  assessed  by  a 
jury,  but  the  company  has  neglected  to  issue 
their  warrant  to  the  sheriff  to  summon  a  juir  fdr 
that  purpose  within  a  reasonable  time  after  they 
were  required  to  do  so,  the  landowner,  if  he  is 
personally  interested  in  the  warrant  being  issued, 
and  has  sustained  damage,  or  may  be  damaged, 
by  its  not  being  issued,  has  a  right  to  proceed 
by  an  action  for  a  mandamus  to  the  railway 
company  to  issue  their  warrant.  Fotherhy  t. 
Metropolitan  Railway  Company,  2  L.  R.,  C.  P. 
188,  36  L.  J.,  C.  P.  88  ;  12  Jur.,  N.  B.  1005  ;  15 
L.  T.  243  ;  16  W.  B.  112. 

When  an  occupier  of  premises  which  a  railvmy 
company  required,  has  acted  on  their  notioe 
and  removed  to  other  premises,  he  is  entitled  to 
maintain  an  action  of  mandamus  to  compel  the 
company  to  issue  their  warrant  to  the  sheriff  to 
assess  compensation,  if  the  company  after  the 
expiration  of  such  notice  neglects  to  take  any 
steps  for  settling  the  amount  of  compensation. 
Morgan  v.  Metropolitan  Railway  Company,  37 
L.  J.,  C.  P.  266  ;  18  L.  T.  668.  Affirmed,  4  L.  R., 
C.  P.  97  ;  38  L.  J.,  C.  P.  87  ;  19  L.  T.  665— Ex.  Ch. 

Held,  also,  that  in  such  action  the  plaintiff  may 
recover  more  than  nominal  damages.    Ib» 

ii.  Precept  to  Sheriff  or  Coroner. 

Interest  of  Sheiiflll — ^The  direction  in  respect 
of  the  interest  of  the  sneriff  in  s.  39  is  introduoed 
for  the  protection  of  the  party  (^;ainst  whom  the 
interest  would  operate,  and  he  may  therefore 
waive  the  protection  if  he  so  elects.  BaddeUy^ 
Ex  parte,  6  D.  &  L.  676 ;  6  Railw.  Cas.  542. 

The  promoters  may  properly  issue  their  war* 
rant  to  the  sheriff  to  summon  a  jury,  though  the 
under-sheriff  is  interested  as  a  shareholder  in  the 
company.  The  interpretation  clause,  s.  3,  does 
not  in  such  case  incorporate  the  word  "  under- 
sheriff  *'  into  the  woid  "  sheriff,"  as  used  in  the 
above  section.  Worsley  v.  South  Devon  Railway 
Company,  16  Q.  B.  539  ;  20  L.  J.,  Q.  B.  254  ;  15 
Jur.  970. 

In  such  a  case,  the  sheriff  should  either  take 
the  inquisition  in  person  or  appoint  some  dis- 
interested party.     Ih. 

Where  the  sheriff  is  interested  in  the  company 
as  a  shareholder,  the  objection  is  waived  by  ap- 
pearing before  the  sheriff  and  jury,  and  allowing 
the  inquisition  to  proceed  and  judgment  to  be 
given.  Corrigall  v.  London  and  BlackwaU 
Railway  Company,  2  D.,  N.  S.  861  ;  3  Railw. 
Cas.  411 ;  6  ^  &  G.  219  ;  6  Scott,  N.  R.  241 ;  IS 
L.  J.,  C.  P.  209. 

The  interest  which  at  common  law  disqualifies 
an  officer  from  acting  in  a  judicial  inqoiiy  must 
be  direct  and  certain,  and  not  merely  remote  or 
contingent ;  and  the  same  principle  must  be  ap- 
plied to  the  Lands  Clauses  Act,  s.  39.  Reg,  r. 
Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  2  L.  R.,  Q.  B.  336 ;  36  L.  J.,  Q.  B.  171 ; 
16  L.  T.  173  i  16  W.  R.  676. 
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Where,  therefore,  at  the  time  of  the  summoning 
of  a  jury  and  the  taking  of  an  inquisitioin  before 
the  sheriff  as  to  the  amount  of  compensation  to 
be  paid  for  land  taken  by  a  railway  company 
under  the  powers  of  their  act  of  parliament, 
there  was  an  executory  agreement  not  yet  carried 
out,  by  which  that  company  would  ultimately 
become  amalgamated  with  another  railway  com- 
pany, and  the  sheriff  was  a  shareholder  in  the 
latter  company: — Held,  that  he  was  not  inte- 
rested in  the  matter  in  dispute,  so  as  to  invalidate 
the  proceedings.    lb, 

Intdreit  of  Coroner.] — The  coroner  should 
sammon  a  jury  to  take  an  inquisition,  if  the 
sheriff  is  interested  in  the  transaction  (as  being 
a  shareholder  in  the  company  requiring  the  land), 
and  a  certiorari  will  issue  to  bring  up  the  inquisi- 
tion ;  although  by  s.  145  no  proceeding  shall  be 
quashed  for  want  of  form,  nor  shall  the  same  be 
removed  by  certiorari.  lieg.  v.  London  and 
North'  Western  Railway  Company^  9  L.  T.  423. 

iii.  Summonin/f  Jwry, 

Hotiee  required.] — Sect.  31  applies  only  to 
cases  where  the  promoters  of  an  undertaking  are 
about  to  take  or  injuriously  affect  land  in  the 
possession  of  the  claimant,  and  in  such  case  they 
are  bound  to  give  the  claimant  ten  days^  notice 
of  their  intention  to  cause  a  jury  to  be  summoned 
to  assess  compensation ;  but  such  notice  is  not 
required  where  the  promoters  have  already  taken 
possession  of,  or  injuriously  affected  land,  but 
for  which  no  compensation  has  been  made. 
RaiUtone  v.  York,  Newcastle,  and  Berwick 
Railway  Company,  15  Q.-  B.  404  ;  19  L.  J.,  Q.  B. 
644  ;  14  Jur.  1021.  But  see  Ricliardson  v.  South 
Eastern  Railway  Company,  11  G.  B.  154. 

Second  Hotiee.] — ^A.,  having  given  notice  to  a 
railway  company  that  his  premises  had  been  in- 
juriously affected  by  the  execution  of  their  works, 
and  that  he  demanded  compensation  and  an 
assessment  before  a  jury,  the  company  issued 
their  warrant,  and  a  jury  was  summoned,  who 
found  that  the  claimant  was  not  entitled  to  any 
compensation.  He  thereupon  obtained  a  rule  to 
quasn  the  inquisition  and  the  verdict  and  judg- 
ment thereon,  and  gave  the  company  a  fresh 
notice,  and  the  company  not  issuing  another 
warrant,  he  brought  an  action  : — Held,  that  the 
original  warrant  remaining  unimpeached,  the 
sheriff  was  bound  to  go  on  under  it,  by  summon- 
ing a  fresh  jury,  and  that  the  company  was  in  no 
default.  Iforrorks  v.  Metropolitan  Railway 
Company,  19  C.  B.,  N.  8.  139. 

Special  Jar7.]~The  service  of  a  notice  of 

an  intention  to  try  by  a  special  jury  under  s.  54, 
is  not  a  waiver  of  a  notice  previously  given  under 
fi.  68,  so  as  to  entitle  the  company  to  an  exten- 
sion of  the  period  of  twenty-one  days  for  issuing 
their  warrant.  Olyn  v.  Aherdare  Valley  Rail- 
way Company,  6  C.  B.,  N.  S.  359  ;  28  L.  J.,  C.  P. 
271 ;  6  Jur.,  N.  S.  1011. 

Amount  mnet  not  be  ascertained  by  several 
Juries.] — Where,  under  57  Geo.  3,  c.  xxix.,  notice 
had  been  served  on  the  owners  in  fee  of  four 
bouses  requiring  them  to  treat  for  the  sale  to  the 
Commissioners  of  Sewers,  the  commissioners  will 
not  be  allowed  to  summon  a  jury  to  assess  the 
value  of  one  of  the  houses  separately.    JEecle- 


Hastical    Commissioners   v.    Cotnmissiontrs   of 
Sewers,  14  Ch.  D.  305  ;  28  W.  R.  824. 

Where  there  are  several  Claimants  or  different 
Interests.] — Under  the  London  (City)  Improve- 
ment Acts  the  corporation  is  authorized  to  take 
certain  lands,  and  the  acts  provide  that  eveiy 
person  claiming  compensation  shaU  deliver  a 
written  account  of  his  claim,  and  that,  in  the 
event  of  the  corporation  and  the  claimant  not 
coming  to  an  agreement,  the  lord  mayor  shall,  in 
every  such  case,  issue  his  warrant  to  the  sheriffs 
to  summon  a  jury  to  assess  the  compensation  to 
be  paid  for  either  the  entirety  of  the  lands  taken, 
or  any  share,  estate  or  interest  therein,  or  charge 
thereon,  "  provided  that  in  such  inquiry  the  per- 
sons claiming  compensation  shall  sdways  bo 
deemed  to  be  the  plaintiffs,  and  entitled 'to  the 
same  rights  and  privileges  as  plaintiffs  in  actions 
are  entitled  to."  The  lessee  of  two  houses  had 
granted  several  under-leases  of  parts  thereof,  and 
the  under-lessees  had  again  granted  inferior 
interests.  The  lord  mayor  issued  a  warrant  to 
the  sheriffiB  to  summon  a  jury  to  assess  the  com- 
pensation payable  to  the  lessee  and  under-lessees, 
who  were  all  named  together  in  the  warrant : — 
Held,  that  each  claimant  of  a  separate  interest 
was  entitled  to  have  his  compensation  assessed 
separately  from  the  claims  of  any  other  claimant ; 
and  that,  as  this  could  not  be  done  on  the  war- 
rant issued,  the  court  would  restrain  the  corpora- 
tion from  proceeding  upon  it.  Abrahams  v, 
London  (^Afayor),  6  L.  R.,Eq.  626  ;  37  L.  J.,  Ch, 
732  ;  18  L.  T.  811. 

But  where  under  the  same  acts  a  person  has 
several  distinct  interests  in  one  property,  or  in 
several  distinct  properties,  taken  under  the  powers 
of  the  act,  he  is  not  entitled  to  object  to  having 
the  compensation  for  all  such  intereste  assessed 
by  one  jury  and  in  one  trial.  Starr  v.  London 
QMayor),  7  L.  R.,  Eq.  236. 

In  whose  Hames.] — By  a  local  drainage  act 
the  lords  or  ladies  of  three  manors  (or,  in  Ids,  her 
or  their  absence,  their  agents,  appointed  by 
writing  under  his,  her  or  their  hands  for  each  of 
the  manors,  and  which  appointments  may  be 
made  according  to  a  form  given  in  a  sch^ule, 
or  as  near  thereto  as  circumstances  will  admit) 
were  appointed  commissioners  for  executing  the 
act.  No  person  shall  be  capable  of  acting  as  a 
commissioner,  or  as  an  agent  of  a  commissioner, 
until  he  shall  have  made  a  declaration  in  the 
words  or  to  the  effect  set  forth  in  the  schedule. 
In  case  any  commissioner  shall  act  before  he 
shall  have  made  the  declaration,  he  shall  forfeit 
oOL  No  act  of  the  commissioners  shall  be  valid, 
unless  at  a  meeting  to  be  holden  by  virtue  of  the 
act.  The  commissioners  were  empowered  to  take 
lands  for  the  purposes  of  the  act;  and  the 
sections  for  that  purpose  were  similar  to  those 
contained  in  the  8  &  9  Vict.  c.  18,  subsequently 
passed.  The  three  lords  of  the  manors  separately 
appointed  the  defendants  their  agents,  not  having 
previously  made  the  declaration  required.  The 
defendants  r^uired  to  take  a  certain  quantity 
of  the  plaintijBrs  land.  They  gave  the  plaintiff 
a  notice  in  writing,  as  required  by  the  act.  The 
plaintiff  refusing  to  treat,  they  issued  a  warrant 
to  the  sheriff  to  summon  a  jury  to  assess  the  sum 
to  be  paid  to  him  for  the  purchase  of  the  land. 
The  notice  and  warrant  were  in  the  defendants* 
names  as  commissioners.  The  jury  assessed  the 
price.    The  plaintiff  ref  osyig  to  receive  the  price, 
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the  defendants  paid  it  into  a  bank,  under  the 
authority  af  the  act  enabling  them  so  to  do,  and 
entered  on  the  land.  In  an  action  against  them 
for  so  doing :— Held,  first,  that  the  defendants, 
by  the  appointment,  were  themselves  commis- 
sioners under  the  local  act ;  and  that  the  notice 
and  warrant  were  properly  issued  in  their  names. 
Ojtfler  V.  Cooke,  18  Q.  B.  831  ;  22  L.  J.,  Q.  B.  71 ; 
17  Jur.  370— Ex.  Ch. 

Held,  secondly,  that  the  lords  of  the  manors, 
in  appointing  the  defendants  to  be  their  agents, 
did  not  act  as  commissioners,  and  therefore  it 
was  not  necessary  that  they  should  have  made 
the  declaration  required,  and  that,  at  any  rate, 
the  omission  would  not  make  the  appointments 
void.    lb, 

Poitponement  of  Ezeontion  of  Precept.] — A 

precept  having,  at  the  instance  of  the  corpora- 
tion of  London,  issued  under  an  improvement 
act,  to  the  recorder,  as  judge  of  the  Mayor's 
Court,  to  issue  his  warrant  to  summon  a  jury  for 
three  days  certain,  to  assess  compensation  for 
land  required  by  the  corporation,  which  the 
owner  disputed  their  right  to  take,  the  recorder, 
after  a  postponement  by  consent  until  after  the 
day  named,  made  an  order,  at  the  instance  of 
the  owner  of  the  land,  further  postponing  the 
execution  of  the  precept  until  a  more  distant 
day ;  prior  to  which  the  corporation  applied, 
either  for  a  mandamus  to  the  recorder  to  execute 
the  precept,  or  for  a  certiorari  to  bring  up  his 
order  for  postponement,  for  the  purpose  of  its' 
being  quashed  : — Held,  first,  that  as  the  day 
named  in  the  precept  had  passed,  a  certiorari 
was  the  proper  remedy.  Galloway  v.  Corpora' 
Hon  of  London  J 12  Jur.,  N.  S.  182. 

Held,  secondly,  that  the  order  for  postpone- 
ment was  bad,  as  the  recorder's  duty  was  to 
execute  the  precept,  and  he  had  no  power  to  put 
off  its  execution.    lb. 

Seasonable  Time.] — The  authorities  of  the 
city  of  London,  seeking  to  take  property  under 
powers  given  by  10  &  11  Vict.  c.  cclxxx.,  re- 
specting which  they  have  given  notice  to  treat, 
are  bound  to  summon  a  jury  within  a  reasonable 
time  attcT  they  have  received  particulars  of  the 
claim.  Nor  is  it  any  reason  for  refusing  or  de- 
laying to  do  so,  that  the  only  interest  in  the 
lands  sought  to  be  taken  is  a  residue  of  a  few 
months  in  an  unexpired  term.  Ilt'ff,  v.  Lcndoi^ 
(Mayor),  16  L.  T.  673. 

iv.  Jurisdiction  of  Jury, 

Extent  ot] — A  jury  of  a  city  awarded  com- 
pensation to  a  landowner,  in  respect  of  the 
works  of  a  railway  company,  by  which  he  alleged 
that  his  land  was  injuriously  affected.  The  land 
was  divided  from  the  railway  works  by  a  river. 
The  land  was  in  the  city  ;  the  works  were  not. 
The  mode  in  which  the  works  injuriously  affected 
the  land  was,  that  they  obstructed  the  access  to 
a  ferry  over  the  river,  and  appurtenant  to  the 
land  : — Held,  that  as  the  land  lay  in  the  city, 
the  inquisition  was  rightly  taken  there.  Beg,  v. 
Great  Northern  Railway  Company^  14  Q.  B. 
25  ;  6  RaUw.  Cas.  246 ;  19  L.  J.,  Q.  B.  25  ;  14 
Jur.  128. 

daim  over  502.] — ^A  claim  for  compensation  is 
properly  submitted  to  a  jury  wherever  the  amount 
claimed  exceeds  50/.     Bead  v.    Victoria  and 


Pimliro  Bmlway  Company^  1  H.  &  C.  826  ;  32 
L.  J.,  Ex.  167  ;  9  Jur.,  N.  S.  1061. 

Words  of  Warrant— Daxnage  (if  any).]— By 
a  railway  act  for  settling  differences  between  a 
company  and  owners  of  land,  the  company- 
should  issue  a  warrant  commanding  the  sheriff 
to  empannel  a  jury,  which  jury  should  "  inquire 
of,  assess,  and  give  a  verdict  for  the  sum  of 
money  to  be  paid,  byway  of  satisfaction  or  com- 
pensation for  the  damages  sustained  "  from  the 
company's  works.  It  also  provided,  that  no 
proceedings  had  in  pursuance  of  the  act  should 
be  quashed  or  vacated  for  want  of  form,  or  re- 
moved by  certiorari.  The  company  issued  a 
warrant  to  the  sheriff,  commanding  him  to  im- 
pannel  a  jury  **  for  the  purpose  of  inquiring  of. 
assessing  and  giving  a  verdict  for  the  sum  of 
money  (if  any)  to  be  paid  to  C,  by  way  of  satis- 
faction or  compensation  for  the  damages  (if 
any)  which  shall  have  been  done."  The  jury 
found  that  C.  '^  had  not  sustained  any  dam^e  ; 
therefore,  it  was  considered  that  no  damages  or 
sum  of  money  be  assessed  :  " — Held,  first,  that 
the  jury,  even  though  the  words  "if  any"  had 
not  been  in  the  warrant,  would  still  have  been 
authorized  to  find  that  there  was  no  damage; 
and  consequently,  secondly,  that  the  words  in 
the  warrant  did  not  vary  the  duty  imposed  upon 
the  jury,  or  prevent  the  warrant  from  being  in 
pursuance  of  the  act ;  and  therefore,  thirdly, 
that  the  proceedings  were  within  the  jurisdiction 
conferred  by  the  act,  and  no  certiorari  lay. 
i?^<7.  V.  Lancaster  and  Preeton  Junctitm  Bail- 
way  Company,  6  Q.  B.  759  ;  3  Railw.  Cas.  724  ; 
14  L.  J.,  Q.  B.  84  ;  9  Jur.  303. 

Ezeess  of— Certiorari.] — But  where  a  \vay 
awarded  not  only  the  purchase-money  to  be  paid 
for  land  required  by  a  railway  company,  and  com- 
pensation for  severance,  but  also  an  additional 
sum,  which  appeared  to  be  given  in  respect  of 
expense  to  be  incurred  by  the  landowner  in 
building  a  bridge  between  the  severed  portions  : 
— Held,  that  as  to  the  last-mentioned  item, 
there  was  excess  of  jurisdiction  ;  because  it  was 
for  the  justices,  under  8  &  9  Vict.  c.  20,  ss.  68. 
69,  to  enforce  the  making  of  a  proper  communi- 
cation between  the  severed  parts  of  the  land,  at 
the  expense  of  the  company ;  and  that  in  conse- 
quence of  such  partial  excess  of  jurisdiction,  a 
certiorari  might  issue,  at  the  instance  of  the 
company,  to  remove  the  whole  proceedings,  al- 
though the  right  to  a  certiorari  was  taken  away. 
Beg,  V.  So^dh  Wales  Bailway  Company,  13 
Q.  B.  988 ;  6  RaUw.  Cas.  197  ;  18  L.  J.,  Q.  B. 
310  ;  13  Jur.  1095. 

Question  of  Title— Prohibition.]— Under  9  Jc 
10  Vict.  c.  38,  for  making  Battersea-park,  the 
Commissioners  of  Woods  and  Forests  gave  notice 
to  C.  that  they  required  three  pieces  of  land  de- 
scribed in  the  schedule  to  the  act  as  his  pro- 
perty and  in  his  occupation.  There  being  a 
dispute  as  to  the  amount  of  compensation,  the 
commissioners  issued  their  warrant  for  summon- 
ing a  jury  to  ascertain  what  recompense  should 
be  made  to  C.  for  the  value  of  the  lands  therein 
mentioned  (describing  them  fully  as  in  the 
schedule),  and  of  the  estate  and  interest  of  C. 
therein.  By  s.  27,  the  jury  is  to  assess  the  value 
of  the  fee-simple,  and  then  to  apportion  the 
values  of  the  respective  interests  therein ;  and  bj 
s.  45,  {)cr8ons  in  possession  are  to  be  deemed  en- 
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titled  until  the  contrary  is  shewn.  At  the  trial, 
the  claimant  called  several  witnesses  to.  the 
Talue  of  the  land,  who  assessed  it  at  7,0002.  On 
the  part  of  the  commissioners  no  witness  was 
called,  but  an  adverse  right  to  part  of  the  land 
was  set  up,  as  existing  either  in  the  crown  or 
the  city  of  London,  because  it  was  situated  be- 
tween high  and  low  water  marks  of  the  River 
Thames.  The  jury  was  directed  to  estimate  not 
simply  the  value  of  the  land  t^en  and  described 
in  the  notice  and  warrant,  but  the  value  of  the 
land  and  of  the  claimant's  estate  and  interest  in 
it  with  reference  to  the  question  of  his  title  to 
the  part  to  which  it  was  suggested  he  was  not 
entitled.  The  jury,  under  these  circumstances, 
gave  their  verdict  for  7502.,  which  was  the 
proved  value  of  the  residue  only  of  the  land  : — 
Held,  that  the  duty  of  the  jury  was  only  to 
estimate  the  value  of  the  property  taken,  and 
the  estate  and  interest  if  it  appeared  to  be 
divided  among  several  persons,  and  that  they 
had  no  power  to  decide  whether  the  title  was  in 
the  claimant ;  and  a  prohibition  to  restrain  the 
recording  of  the  venuct  was  granted.  Chabot, 
In  re,  17  L.  J.,  Q.  B.  336 ;  12  Jur.  1023  ;  S.  6'., 
nom.  Chabot  v.  Morpeth  (^Lord),  15  Q.  B.  446. 

As  to  Hatnre  of  Ixgurj.] — By  a  railway  act  it 
was  enacted,  that  if  any  house  which  shall  be 
situated  within  fifty  feet  from  the  railway  shall 
be  deteriorated  in  value,  and  the  owner  shall 
require  the  company  to  purchase  the  same,  it 
shall  be  lawful  for  them  to  treat  for  such  pur- 
pose or  for  the  amount  of  compensation  to  be 
paid  for  damage,  and,  in  case  of  disagreement, 
the  amount  of  compensation  to  be  settled  by  a 
jury,  provided  that  no  party  shall  be  entitled  to 
receive  compensation  unless  the  jury  shall  deter- 
mine that  the  property  has  been  deteriorated. 
A  house,  of  which  a  very  large  proportion  was 
within  fifty  feet  of  the  railway,  was  required  by 
the  company.  The  owner  of  the  house  sent  a 
precept  to  the  sheriff,  under  the  provisions  of  one 
of  the  company's  acts,  describing  his  house  as 
within  fifty  feet  of  the  railway,  and  requiring 
him  to  summon  a  jury  to  determine  whether  his 
house  was  deteriorated  and  whether  he  was  en- 
titled to  have  compensation  made,  and,  if  so,  then 
to  assess  the  amount.  The  sheriff  simimoned  a 
>ury  accordingly,  and  on  its  appearing  that  part 
of  the  house  was  beyond  the  fifty  feet,  refused 
to  hear  further  evidence,  and  directed  the  jury 
to  find  that  the  claimant  was  not  entitled  to 
compensation  : — Held,  although  the  precept 
seemed  to  i"efer  to  the  jury  the  question  whether 
the  house  was  within  the  fifty  feet,  and  the  jury 
had  no  jurisdiction  to  determine  anything  but 
the  question  of  deterioration  and  the  amount  of 
compensation,  that,  notwithstanding  the  ques- 
tion so  improperly  raised  by  the  precept,  the 
claimant  was  entitled  to  a  mandamus  directing 
the  sheriflf  to  execute  the  precept,  so  far  as  it 
was  properly  conceived.  Meg.  v.  Middlewx 
CSJienff),  3  G.  &  D.  649 ;  S.  C,  nom.  Walker 
V.  London  and  Blacktoall  Mailway  Company, 
3  Q.  B.  744  ;  3  RaUw.  Gas.  396  ;  12  L.  J.,  Q.  B. 
88  ;  7  Jur.  323. 

A  jury  summoned  to  assess  the  compensation 
due  to  a  claimant  for  lands  injuriously  ^ected 
by  the  works  of  a  public  company,  has  no  juris- 
diction to  determine  whether  the  lands  have  been 
Injuriously  affected ;  their  jurisdiction  is  limited 
to  assessing  the  amount  of  compensation.  Uor- 
rocks   V.    Metropolitan   Raihcay    Cimpany,  4 


B.  &  8.  315 ;  32  L.  J.,  Q.  B.  367  ;  10  Jur.,  N.  S. 
204  ;  8  L.  T.  663  ;  11  W.  R.  910  ;  S,  P.,  Reg,  v. 
London  and  Norths  Western  Mailway  Company, 
3  El.  &  Bl.  443  ;  23  L.  J.,  Q.  B.  185  ;  18  Jur.  993. 

Interest.] — A  jury  cannot  determine  what 
interest  a  claimant  has,  but  can  only  determine 
the  value  of  the  interest  he  claims.  Cooper,  Ex 
parte,  North  London  Railway  Company,  In  re, 
2  Drew.  &  Sm.  312  ;  34  L.  J.,  Ch.  373  ;  11  Jur., 
N.  S.  103  ;  S.  P.,  Brandon  v.  Brandon,  2  Drew. 
&  Sm.  305  ;  34  L.  J.,  Ch.  333  ;  11  Jur.,  N.  B.  30. 

Directing  Works.] — ^An  act  directed  a  com- 
pensation jury  to  assess  the  sum  to  be  paid  for 
the  lands,  or  the  recompense  to  be  made  for 
damages  or  losses  sustained  by  cutting  lands,  &c. ; 
a  jury  having  found  that  56^.  was  the  proper  sum 
to  be  paid  for  the  land  to  be  purchased,  and  for 
the  recompense  to  the  owner  for  the  dajnage  he 
might  sustain,  also  directed  the  trustees  to  erect 
a  hedge  on  the  owner's  land  at  their  own  ex- 
pense : — ^Held,that,  as  it  did  not  appear  that  less 
compensation-money  was  awarded  on  that  ac- 
count, the  inquisition  was  not  void.  Re^,  v. 
South  Holland  Drainage  Trustees,  1  P.  &  D.  79  ; 
8  A.  &  £.  429. 

Where  taking  temporarily.]— The  43  Geo.  3, 
c.  55,  s.  10,  enabled  a  jury  to  assess  compensation 
to  the  owner  or  person  interested  in  land,  which 
was  taken  possession  of  by  government ;  which 
compensation  was  to  be  made  "  for  the  posses- 
sion or  use  thereof  "  during  the  time  for  which 
the  same  should  be  required  for  the  public  ser- 
vice : — Held,  that  the  assessment  of  a  compen- 
sation only  in  gross,  and  without  reference  to 
time,  as  by  an  annual  rent,  was  bad,  because  of 
the  uncertainty  of  the  period  for  which  the  land 
would  be  required,  of  which  no  probable  average 
estimate  could  be  formed  pending  the  exigency. 
Bingliam  v.  Serle,  5  East,  534  ;  2  Smith,  129. 

V.   Verdict, 

Whether  Conolofive.] — In  an  action  on  a 
verdict  and  judgment  obtained  in  an  inquisition 
before  a  sheriff's  jury,  the  inquisition  is  not  con- 
clusive evidence  that  the  claimant  is  entitled  to 
compensation.  Chapman  v.  Monmouthshire  Rail- 
way and  Canal  Company,  2  H.  &  N.  267  ;  27 
L.  J.,  Ex.  97. 

After  compensation  awarded  by  a  jury,  the 
party  against  whom  such  compensation  has  been 
adjudged,  may,  nevertheless,  in  an  action  against 
him  for  the  amount  and  costs,  plead  that  the 
lands  in  respect  of  which  the  compensation  was 
allotted,  were  not  injuriously  affected.  Read  v. 
Victoria  and  Pimlico  Railway  Company,  1 
H.  &  C.  826 ;  32  L.  J.,  Ex.  167  ;  9  Jur.,  N.  S. 
1061. 

By  a  canal  act,  commissioners  were  appointed 
for  carrying  out  the  purposes  of  the  act,  who 
were  directed,  in  case  of  a  dispute  between  them 
and  the  proprietors  of  land  adjoining  the  canal, 
concerning  the  amount  of  compensation  to  be 
paid  to  the  latter  for  damages  sustained  by  the 
execution  of  the  powers  of  the  act,  to  take  mea- 
sures for  summoning  a  jury,  for  whose  verdict  as 
to  the  amount  of  compensation  they  should  give 
judgment.  It  was  then  declared  that  the  veiSict 
of  the  jury  and  the  judgment  of  the  commis- 
sioners should  be  binding  and  conclusive  to  all 
intents  and  purposes : — ^Held,  that  the  verdict  of 
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the  jury  was  conclusive  only  as  to  the  amount, 
and  not  as  to  the  right  of  the  claimant  to  com- 
pensation,  which  might  be  elsewhere  contested. 
Barber  v.  Nottingham  and  Grantham  li^Uway 
Company,  15  C.  B.,  N.  S.  726 ;  33  L.  J.,  C.  P. 
193  ;  9  L.  T.  829  ;  12  W.  E.  376. 

A  declaration  stated  that  the  plaintiff  was  pos- 
sessed of  a  tanyard  and  premises,  and  that  the 
same  had  been  injuriously  affected  by  the  execu- 
tion of  works  authorized  by  an  act  of  a  railway 
.  company,  and  set  out  the  warrant  to  the  sheriff, 
and  the  inquisition  before  him,  under  8  &  9  Vict, 
c.  18,  s.  68,  and  that  the  jury  settled  the  amount 
of  the  compensation,  and  the  sheriff  gave  judg- 
ment thereupon.  Pleas,  that  the  tanyard  and 
premises  were  not  injuriously  affected,  that  the 
plaintiff  was  not  entitled  to  compensation  ;  and 
that  the  claim  made  by  the  plaintiff  was  in 
respect  of  the  inteiTuption  of  the  flow  of  water, 
and  that  he  was  not  entitled,  as  of  right,  to  the 
flow  and  use  of  the  water  as  claimed  by  him. 
After  verdict  for  him  : — Held,  that  the  tanyard 
and  premises  having  been  injuriously  affected  to 
some  extent,  the  company  could  not  dispute  the 
amount  of  compensation  awarded  by  the  jury, 
and  therefore  the  pleas  were  bad,  Mortimer  v. 
South  Wales  Railway  Compayiy,  1  El.  &  El.  375 ; 
28  L.  J.,  Q.  B.  129;  5  Jur.,  N.  S.  784. 

Separate  Aasefsmenti.]— In  an  action  by  the 
plaintiff  to  recover  the  amount  assessed  by  a 
jury  for  the  purchase  of  a  house  required  by  the 
company,  and  for  compensation,  the  declaration, 
after  stating  all  the  necessary  facts  preceding 
the  holding  of  the  inquisition,  to  entitle  the 
plaintiff  to  the  amount,  alleged  that  the  jury 
found  that  the  plaintiff^s  house  was  deteriorated 
in  value  by  the  construction  of  the  railway,  and 
gave  a  verdict  for  2oOl.  to  be  paid  for  the  pur- 
chase of  his  interest,  and  also  by  way  of  compen- 
sation for  damage,  but  that  the  company  had 
refused  to  pay  this  sum.  Plea,  that  at  the  in- 
quisition the  plaintiff  adduced  evidence  not  only 
of  damage  in  respect  of  goodwill,  but  also  in 
respect  of  damage  to  the  dwelling-house,  by 
reason  of  the  construction  of  the  railway,  and 
that  the  verdict  proceeded  in  respect  of  both 
classes  of  damage,  whereby  the  inquisition  was 
void  : — Held,  that  the  mere  fact  of  the  reception 
of  evidence  in  respect,  first,  of  the  purchase  of 
the  house ;  secondly,  of  damage  to  the  goodwill ; 
and,  thirdly,  of  damage  by  reason  of  the  con- 
struction of  the  i^ailway,  did  not  vitiate  the  ver- 
dict, because  such  evidence  of  damage  by  the 
construction  of  the  railway  might  have  been 
given  to  shew  the  deterioration  of  the  house, 
which  was  necessary  to  give  jurisdiction  to  the 
sheriff  and  jury.  Corrigall  v.  London  atid 
JBlachunUl  Railway  CoMj)a?iy,S  Railw.  Cas.  411 ; 
6  M.  &  G.  219 ;  6  Scott,  N.  R.  241  ;  2  D.,  N.  S. 
861 ;  12  L.  J.,  C.  P.  209. 

Held,  alBo,  that  the  statute  was  directory  only, 
in  requiring  a  separate  assessment  of  damage  in 
respect  of  the  value  and  of  loss  sustained,  and 
not  compulsory  ;  and  that  the  general  finding  of 
the  jury  was  therefore  good.    lb, 

A  dock  act  provided,  *'  that  if  the  dock  com- 
pany cannot  agree  with  any  party  for  the  pur- 
chase of  lands,  a  jury  shall  be  summoned,  who 
shall  deliver  their  verdict  for  the  sum  of  money 
to  be  paid  for  the  purchase  of  the  lands  required ; 
and  fdso  the  sum  of  money  to  be  paid  for  the 
injury  done  to  the  lands  of  such  party  by  the 
severance  of  such  lands  fi*om  the  lands  required ; 


and  also  the  sum  of  money  to  be  paid  by  way  o£ 
compensation  for  the  damage  occasioned  to  any 
such  lands  by  the  execution  of  the  works,  whether 
for  damage  sustained  before  the  inquiry  or  for 
future  damage,  either  temporary  or  permanent : 
the  sums  of  money  to  be  paid  for  the  in juiy  done 
by  severance,  or  by  way  of  compensation  for  any 
such  damage,  to  be  assessed  separately  from  the 
value  of  the  lands."  A  jur>'  assessed  compensa* 
tion  as  follows  : — "  400Z.  for  the  purchase  of  J/» 
interest  in  his  brewhouse  (the  lands  required)  ; 
300Z.  as  a  compensation  for  the  damage  which  he 
will  sustain  by  reason  of  his  having  to  give  np 
his  premises  as  a  brewer  untU  he  can  obtain 
suitable  premises  in  which  to  carry  on  his  trade 
as  a  brewer : " — Held,  that  the  latter  part  of  the 
finding  of  the  jury  was  warranted  by  the  autho- 
rity given  them  to  award  the  sum  to  be  paid  by 
way  of  compen3atioiL  for  the  damage  occasioned 
to  any  lands  by  the  execution  of  the  works. 
Jnbb  or  Jleg.  v.  Hvll  Dock  Company,  9  Q.  B, 
443  ;  3  Railw.  Cas.  795  ;  15  L.  J.,  Q.  B.  403  ;  11 
Jur.  15. 

Lands  not  tpeoifieally  Beteribed.] — Ck>mmis* 
sioners  were  empowered  by  a  local  drainage  act 
to  take  lands  for  the  purposes  of  the  act,  and  the 
sections  for  this  purpo^  were  similar  to  those 
contained  in  8  3c  9  Vict.  c.  18.  The  commis- 
sioners required  three  acres,  one  rood,  twenty- 
five  perches  of  the  plaintiff's  land.  They  gave 
him  notice  in  writing,  describing  by  metes  and 
bounds  the  specific  acres,  roods  and  perches,  and 
containing  the  particulars  required  by  the  act. 
The  plaintiff  refusing  to  treat,  they  issued  a  war- 
rant to  the  sheriff  to  summon  a  jury  to  assess  the 
sum  to  be  paid  to  him  for  the  purchase,  but  the 
warrant  did  not  recite  or  refer  to  the  notice,  and 
did  not  describe  what  three  acres,  one  nx>d. 
twenty-five  perches  were  required.  The  plaintiff 
had  two  hundred  acres  of  land  in  the  district  of 
the  commissioners.  A  jury  assessed  the  price  of 
the  three  acres,  one  rood,  twenty-five  perches 
pointed  out  to  them,  which  were  in  fact  the 
same  land  described  in  the  notice.  The  inquisi- 
tion recited  the  warrant  but  not  the  notice,  and 
did  not  shew  specifically  in  respect  of  which 
three  acres,  one  rood,  twenty-five  perches  of  the 
plaintiff^s  land  the  price  was  assessed.  The 
plaintiff  refusing  to  receive  the  price,  the  com- 
missioners paid  it  into  a  bank  as  the  act  required, 
and  entered  on  the  land.  In  an  action  against 
them  for  so  doing : — Held,  that  the  inquisition 
was  not  void  because  it  did  not  shew  specifically 
in  respect  of  which  three  acres,  one  rood,  twenty- 
five  perches  of  the  plaintiff's  land  the  price  was 
assessed  ;  and  it  was  sufiScient  that  in  fact  the 
land  described  in  it  was  the  same  as  that  shewn 
to  the  jury.  Oittler  v.  Cooht,  18  Q.  B.  831 ;  22 
L.  J.,  Q.  B.  71  ;  17  Jur.  370— Ex.  Ch. 

Several  Owners.] — Where  a  jury  is  impan- 
nelled  under  the  General  Turnpike  Act  (3  Geo.  4, 
c.  126)  to  assess  the  value  of  the  land  taken  by 
the  trustees  belonging  to  B.,  C,  D.  and  E. 
respectively,  who  are  separately  interested  as 
lessees,  the  jury  must  find,  and  the  inqnisitian 
must  specify,  the  sum  to  which  each  is  entitle 
Rex  V.  Kortoich  and  Watton  Tru^eei,  1  K.  &  P. 
32  ;  5  A.  Ac  E.  563  ;  2  H.  &  W.  385. 

A  defect  in  the  inquisition  cannot  be  remedied 
by  any  subsequent  proceedings.    lb. 

Contiagent  Bamage.]— Where  a  jury  retnmeii 
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a  Tcrdict  upon  a  claim  for  compensation  in 
respect  of  an  obstruction  of  a  right  of  way, 
negativing  the  evidence  of  the  right,  and  there- 
fore finding  that  the  claimant  had  sustained  no 
damage,  bat  awarding  contingently  150/.  for 
compensation  in  case  they  were  compelled  to 
assume  that  the  claimant  was  entitl^  to  the 
right  of  way  : — Held,  that  the  prior  part  of  the 
finding  could  not  be  rejected  as  surplusage,  so 
as  to  make  it  a  verdict  for  150/.  Beg.  v.  London 
and  North-  Western  Railway  Company ,  3  El.  & 
Bl.  443 ;  23  L.  J.,  Q.  B.  185  ;  18  Jar.  993. 

Several  Intereitf.] — Where  an  assessment  of 
compensation  had  been  made  to  a  claimant 
nnder  3  &  4  Will.  4,  c.  xlvi.  (Greenwich  Railway 
Act),  in  one  entire  sum,  and  he  was  possessed  of 
a  leasehold  interest  as  well  as  other  subjects  of 
compensation,  the  court  refused  an  application 
on  behalf  of  the  company  for  another  assessment 
to  be  made,  on  the  ground  that  as  the  value  of 
the  leasehold  property  was  not  assessed  sepa- 
rately  according  to  the  act,  it  could  not  be  known 
what  would  be  the  proper  ad  valorem  stamp  duty 
to  be  afl^ed  to  the  deed  of  assignment ;  the 
court  saying  that  the  difficulty  would  be 
obviated  by  putting  on  the  deed  a  stamp  ap- 
plicable to  the  whole  sum  assessed,  and  re- 
citing all  the  circumstances  of  the  case.  London 
and  Greenwich  Railtoay  Company,  In  re,  2  A. 
&  B.  678  ;  4  N.  &  M.  458  ;  1  fl.  &  W.  81. 

Where  a  verdict  was  for  "  severance  and  level 
crossing,"  but  without  distinguishing  how  much 
was  for  severance  and  how  much  for  level  cross- 
ing, it  being  impossible  to  reduce  the  verdict 
quoad  the  level  crossing  alone,  it  waa  set  aside  in 
toto.  Caledonian  Railway  Company  v.  Ogilvy^ 
2  Macq.  H.  L.  Cas.  229. 

What  must  be  Stated— Subscription  of  Capital.] 
—The  Bristol  and  Exeter  Railway  Act  (6  &  7 
Will.  4,  a  xxvi.)}  s.  25,  enabled  the  company,  in 
case  any  person  whose  lands  should  be  required 
for  the  purpose  of  the  act,  should,  for  twenty- 
one  days  after  notice  in  writing  given  to  him, 
neglect  or  refuse  to  treat,  or  shoidd  not  agree 
with  the  company  for  the  sale  of  his  interest,  to 
issue  a  warrant  under  their  common  seal,  or  under 
the  hands  of  three,  at  least,  of  the  directors,  to  the 
sheriff  of  the  county  in  which  the  lands  should 
be,  commanding  him  to  summon  and  return  a 
jury,  who  shall  inquire  of,  assess,  and  give  the 
amount  of  money  to  be  paid  for  the  purchase  of 
such  lands,  and  for  compensation  for  damages 
thereto ;  and  that  the  sheriff  should  accoidinglv 
give  judgment  for  such  purchase-money,  whicn 
should  be  binding  and  conclusive  upon  all  per- 
sons, fourteen  days'  notice  being  given  of  the 
time  and  place  of  the  inquiry.  A  subsequent 
clause  enacted,  that  the  whole  of  the  sum  therein 
mentioned  as  the  probable  expenses  of  m^ing 
the  railway,  should  be  subscribed  for  before  any 
of  the  powers  given  by  the  act,  in  relation  to  the 
compulsory  taking  of  land  for  the  purpose  of  the 
railway,  should  be  put  in  force.  An  inquisition 
recited,  that  notice  had  been  given  to  the  party 
that  his  lands  were  required  by  the  company  for 
the  purposes  of  the  act,  and  that  he  had  not, 
within  twenty-one  days  afterwards,  agreed  with 
^e  company  for  the  s»le  of  them  ;  and  also,  that 
fbnrteen  days'  notice  had  been  given  of  the  time 
and  place  of  the  inquiry  before  the  sheriff  : — 
Held,  in  ejectment  by  this  party  against  the 
company  for  these  lands,  subsequently  taken  by 


them  under  the  act,  that  the  inquisition  waa 
sufficient  in  form,  and  that  it  need  not  set  forth 
that  the  whole  capital  had  been  subscribed  ;  and 
that,  if  this  was  the  j^t,  it  should  come  by  way 
of  answer  from  the  plaintiff.  Doe  d.  Payne  v. 
Bristol  and  Exeter  Railway  Company,  6  M.  Ai 
W.  320. 


Sefosal  to  Treat.] — By  a  local  act,  trus- 


tees were  authorized  to  take  lands  for  the  im- 
provement of  a  harbour,  and  in  case  of  disagree- 
ment with  the  landowner  as  to  the  price  to  be 
paid  him,  or  of  his  refusal  to  treat, to  direct  a 
sheriff  to  summon  a  jury,  by  whom  the  price  was 
to  130  assessed.  If  the  jury  gave  a  greater  sum 
than  that  offered  by  the  trustees,  or  the  same 
sum,  they  were  to  pay  all  the  costs  ;  if  a  less  sum, 
the  costs  to  be  paid  equally  by  both  parties  ;  and 
in  the  former  event,  to  be  recovered  oy  a  distress 
warrant  from  a  magistrate  : — Held,  that  it  be* 
longed  to  the  trustees  to  have  the  inquisition 
properly  drawn  up,  and  that  therefore  they  could 
not  object  to  the  sum  awarded  by  it,  or  have  it 
brought  up  by  certiorari  to  quash  it,  on  th& 
ground  that  it  did  not  state  the  disagreement,  or 
the  refusal  to  treat,  so  as  to  shew  that  the  jury 
had  jurisdiction,  and  that  it  did  not  state  the 
proportion  of  the  sum  assessed  to  the  sum  offered, 
so  as  to  ascertain  which  party  was  to  pay  the 
costs.  Reg,  v.  Swansea  Juarbotir  TrusteeSf  I  P. 
&  D.  512  ;  8  A.  &  E.  439. 


And  Senrioe  of  Hotice.] — ^An  act  autho- 


rized a  railway  company  to  take  lands  necessary 
for  the  works,  on  payment  or  tender  of  such  sums 
of  money  as  should  have  been  agreed  upon,  or 
awarded  by  a  jury,  and  enacted  that,  if  any  such 
person  should  not  agree  with  the  company  as  to 
the  amoimt  of  purchase-money,  or  should  refuse 
to  accept  such  purcha^-money  as  should  be 
offered  by  the  company,  or  should,  for  twenty- 
one  days  after  notice  to  him  in  writing,  neglect 
or  refuse  to  treat,  or  should  not  agree  wit^  the 
company  for  the  sale  of  his  interest,  the  company 
might  issue  a  warrant  to  the  sheriff  to  summon 
a  jury  to  assess  the  sum  to  be  paid  for  the  pur- 
chase of  the  lands,  and  the  sheriff  should  give 
judgment  for  such  sum.  The  company  issued  a 
warrant  purporting  to  be  pursuant  to  the  powers 
given  by  the  act,  and  requiring  the  sheriff  to 
summon  a  jury  to  assess  the  value  of  an  owner's 
land.  The  jury  was  summoned,  and  assessed  the 
value ;  the  owner  of  the  land  attending,  and  pro- 
testing that  the  company  had  no  right  to  take  his 
lands,  as  not  being  described  in  the  schedule  to 
the  act.  An  inquisition  was  recorded,  purporting 
to  be  taken,  **  pursuant  to  the  act,  on  the  oaths  of 
jurors  duly  impannelled,"  in  pursuance  of  the 
warrant  to  the  inquisition  annexed,  who  assessed 
the  sum  to  be  paid  for  the  property  particularized 
in  the  warrant,  and  authorized  by  the  act  td  be 
taken  for  the  railway  ;  whereupon  the  sheriff,  in 
pursuance  of  the  act,  gave  judgment  for  that  sum. 
Neither  the  warrant  nor  inquisition  stated  that 
the  owner  had  refused  to  treat,  or  had  not  agreed 
with  the  company,  for  the  sale  of  his  land,  nor 
that  the  company  had  served  on  him  the  notice 
required  by  the  act  to  be  given ;  but  it  appeared 
aliunde  that  he  did  not  agree  with  the  company, 
and  that  he  had  received  the  requisite  notices  : — 
Held,  first,  that  sufficient  facts  were  stated  in  the 
inquisition  and  warrant  to  shew  the  jurisdiction 
of  the  sheriff  and  jury.    Taylor  v.  Clemsonj  11  C. 
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&  F.  610  ;  8  Jur.  833.  Affirming  3  Railw.  Cas.  65  ; 
2  G.  &  D.  346  ;  2  Q.  B.  978— Kx.  Ch. 

Held,  secondly,  that  the  impannelling  a  jary, 
and  an  assessment  by  them,  being  facte  incon- 
sistent with  an  agreement,  necessarily  implied 
non-agreement ;  and  no  Inquisition  is  defective 
for  not  stating  a  fact  that  is  necessarily  implied 
•  by  those  that  are  stated.    lb. 

Held,  thirdly,  that  notice  was  waived  by  the 
parties  appearing  not  protesting  for  want  of 
notice.    lo. 

Verdict  by  Consent.] — When  a  jnry  is  sum- 
moned to  ascertain  the  value  of  an  interest 
claimed,  and  it  is  agreed  by  counsel  that  a  ver- 
dict shall  be  taken  for  a  fixed  sum,  that  only 
represents  the  sam  claimed  without  reference  to 
the  right  to  the  interest,  and  such  sum  includes 
damage  for  severance,  loss  of  trade,  &c  Hayncy 
In  re,  12  L.  T.  200  ;  13  W.  R.  492. 

Interest  Payable.]— The  8  &9  Vict.  c.  18, 8.85, 
makes  hi,  per  cent,  interest  payable  on  a  sum 
recovered,  under  s.  68,  for  neglecting  to  issue  a 
warrant  to  the  sheriff  within  twenty-one  days 
after  notice  that  the  proprietor  wishes  to  have 
the  question  of  compensation  settled  by  a  jury. 
Aberdare  Railway  Company,  In  re,  8  W.  R.  603. 

A  sheriff's  jury,  in  awarding  compensation  to 
a  landowner  against  a  railway  company  in  1864, 
found  that  so  far  back  as  1852  he  was  entitled 
to  5,272/.,  saying  nothing  as  to  interest.  The 
order  of  the  court  below,  adding  to  the  principal 
twelve  years'  interest,  was  reversed.  Caledonian 
Railway  Company  v.  Carmi4s1iatl,  2  L.  R.,  H.  L. 
(Sc.)  66. 

vi.  Setting  atide  Verdict. 

On  what  Chroundi.] — The  court  will  not  set 
aside  a  verdict  on  an  inquisition  to  determine 
the  compensation  for  land  taken  on  the  ground 
that  some  of  the  jurymen  were  not  qualified  to 
act  as  jurors,  the  remedy  in  such  case  being  b^ 
challenge.  Chelsea  Waterworks  Company,  In 
re,  10  Ex.  731 ;  3  C.  L.  R.  329 ;  24  L.  J.,  Ex. 
79  ;  1  Jur.,  N.  S.  143. 

Where  a  compensation  jury  can  only  be  impan- 
nelled  after  forty  days'  notice  in  writing  to  the 
party  interested,  it  is  not  competent  to  him,  after 
expressly  waiving  his  right  to  notice,  to  apply  to 
quash  the  inquisition,  on  the  ground  of  its  not 
setting  out  such  notice,  or  the  waiver  of  it.  Reg, 
v.  South  Holland  Drainage  Trustees,  1  P.  &  D. 
79  ;  8  A.  &  E.  429. 

The  court  will  not  grant  a  certiorari  to  remove 
an  inquisition  to  assess  the  value  of  land  com- 
pulsorily  taken,  unless  for  error  apparent  on  the 
face  of  the  inquisition,  or  for  clear  excess  of 
jurisdiction.  Misdirection  of  the  judge,  or  a 
▼erdict  against  evidence,  is  not  sufficient.  Reg, 
V.  Halifax  Board  of  Health,  14  L.  T.  447. 

When  a  jury  has  taken  into  consideration,  in 
awarding  compensation,  one  claim,  among  others, 
as  to  which  the  jury  had  no  jurisdiction,  a  cer- 
tiorari lies,  although  such  excesss  of  jurisdiction 
does  not  appear  upon  the  face  of  the  proceed- 
ings, and  such  excess  of  jurisdiction  may  be 
shewn  upon  affidavit.  Penny  v.  South-Eastern 
Railway  Company,  7  El.  &  Bl.  660 ;  26  L.  J., 
Q.  B.  225  ;  3  Jur.,  N.  S.  967. 

When  the  parties  in  a  claim  for  compensation 
for  lands  appear  and  take  the  verdict  of  a  jury, 
and  at  the  time  make  no  objection  to  the  sup- 


posed defect  in  the  constitution  of  the  tribunal, 
though  they  had  full  knowledge  of  it^  the  court 
will  not  grant  a  certiorari  to  bring  up  the  in- 
quisition, in  order  that  the  same  may  be  quashed 
on  the  ground  of  such  defect,  but  will  leave  the 
parties  objecting  to  take  advantage  of  it  in  some 
other  proceeding.  Emanuel  Hospital,  Weft' 
minster  v.  Metropolitan  District  Railway 
Company,  19  L.  T.  692. 

The  court  will  not  grant  a  rule  for  a  second 
precept  for  summoning  a  jury  to  assess  compen- 
sation for  damages  sustained  by  an  occupier  of 
lands  by  reason  of  the  carrying  into  execution 
of  a  railway  act,  where  another  inquisition  had 
been  already  taken,  the  verdict  and  judgment  on 
which  were  rendered  conclusive,  and  where  the 
certiorari  was  taken  away,  even  though  it  was 
sworn  that  evidence  had  been  improperly  re- 
jected, and  that  the  amount  of  compensation 
allowc^d  by  the  first  inquisition  was  greatly  in- 
adequate. Reg,  V.  Eastern  Counties  Railway 
Company,  2  D.,  N.  S.  945 ;  3  Railw.  Cas.  466  ; 

12  L.  J.,  Q.  B.  271 ;  7  Jur.  628. 

Belay  in  Applying.] — Application  haying 
been  made  to  the  High  Court  of  Justice  for  a 
writ  of  certiorari,  to  bring  up  and  quash  the 
proceedings  upon  an  inquisition  before  the 
sheriff  as  to  the  amount  of  compensation  to  be 
awarded  to  a  claimant  under  the  Lands  Clauses 
Consolidation  Act,  1845,  on  the  ground  that  the 
jury  in  assessing  the  compensation  had  taken 
into  consideration  matters  which  were  not  le- 
gally the  subject  of  compensation  ;  it  was  proved 
that  the  applicants  for  the  writ  had  allowed 
five  months  to  expire  without  taking  any  ob- 
jection to  the  proceedings  : — Held,  that  as  the 
time  allowed  for  setting  aside  an  award  made 
under  the  provisions  of  the  above-mentioned  act 
had  expired  before  the  application  was  made,  the 
writ  ox  certiorari  ought  not  to  be  granted.  Reg, 
V.  Sheward  or  Steward,  9  Q.  B.  D.  741  ;  49 
L.  J.,  Q.  B.  716— C.  A.  Affirming  5  Q.  B.  D. 
179 :  49  L.  J.,  Q.  B.  329 ;  42  L.  T.  363 ;  2S 
W.  R.  506. 

vii.  Recording  Verdict, 

Effect  of.] — ^Where  a  provision  similar  to  s.  50 
was  introduced  into  a  railway  act  passed  before 
the  Lands  Clauses  Act,  under  which  the  verdict  of 
a  compensation  jury  had  never  been  recorded : — 
Held,  that  parol  evidence  might  be  given  of  their 
finding,  and  of  the  grounds  on  which  it  pro- 
ceeded. Manning  v.  Eastern  Counties  Railway 
ampany,  12  M.  &  W.  237  ;  3  Railw.  Cas.  637 ; 

13  L.  J.,  Ex.  265. 

By  9  &  10  Vict.  c.  38,  authorizing  the  Commis- 
sioners of  Woods  and  Forests  to  form  a  park  at 
Battcrsea-fields,  they  are  empowered  to  take 
lands  for  that  purpose,  and  in  case  of  disagree- 
ment with  the  landowner,  the  value  is  to  be  as- 
sessed by  a  jury.  By  s.  23,  after  the  jury  has 
ascertained  the  amount,  the  sheriff  sludl  there- 
upon order  the  sum  to  be  paid  by  the  com- 
missioners to  the  landowner,  the  verdict  or 
inquisition  and  order  to  be  final,  binding,  and 
conclusive.  By  s.  30,  the  judgments  and  veidicts 
are  to  be  entered  in  the  office  of  land  revenue 
records  and  inrolments,  and  to  be  afterwards  de- 
posited with  the  clerk  of  the  peace,  and  to  be 
deemed  records.  A  declaration  in  prohibition 
alleged  that  upon  an  inquisition  taken  before 
the  sheriff  on  a  disagreement  bctjveen  plaintiff 
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and  the  commissioneTs  as  to  the  price  to  be  paid 
to  him  for  land  required,  the  sheriff  had  directed 
the  jury  to  exclude  from  their  yaluation  all  of 
the  land  to  which  the  plaintiff's  title  could  be 
impeached,  and  had  thereby  misdirected  them  as 
to  the  proper  mode  of  estimating  the  amount  to 
be  paid ;  that  the  jury  gave  a  yerdict  for  an 
amount  mentioned,  and  the  sheriff  gave  judg- 
ment, and  ordered  payment  of  that  amount  to 
the  plaintiff  ;  that  the  commissioners  and  sheriff 
were  proceeding  to  enter  and  record  the  verdict 
and  judgment,  and  to  use,  act  upon,  and  make 
them  available ;  and  the  declaration  then  prayed 
that  the  sheriff  and  commissioners  might  be  pro- 
hibited from  entering  and  recording  the  veraict 
and  judgment,  and  from  furUier  proceeding  for 
the  purpose  of  using,  acting  upon,  or  otherwise 
making  them  available  : — Held,  that  the  declara- 
tion was  bad,  that  no  [excess  of  jurisdiction  was 
shewn,  that  the  verdict  and  judgment  were  bind- 
ing and  conclusive,  and  that  the  recording  them 
was  not  a  condition  precedent  to  their  validity ; 
that  the  sheriff,  after  ordering  payment  of  the 
sum  assessed,  was  functus  officio,  and  that  the 
payment  of  the  money  into  the  Bank  of  England 
was  an  act  belonging  to  the  executive  govern- 
ment, and  not  the  subject  of  prohibition.  Chabot 
v.  Morpeth  (^Lord),  15  Q.  B.  446 ;  8.  C,  nom. 
Chabot,  In  re,  17  L.  J.,  Q.  B.  336 ;  12  Jur.  1023. 
Where  a  company  is  authorized  to  purchase 
land  for  the  purposes  of  the  act,  which  Erects, 
that,  in  case  of  differences  with  tiie  landowners, 
a  compensation  jury  shall  be  impannelled,  and 
that  the  verdict  shall  be  made  a  record  of  quarter 
sessions ;  if  the  company  takes  possession  after 
payment  of  the  sum  assessed,  no  conveyance  is 
necessary,  the  record  of  quarter  sessions  being 
available  as  a  title.  Bruce  v,  WiUh,  3  P.  &  D. 
220  ;  11  A.  &  E.  463. 

viii,  Coi[t9  of  iTiquiry, 

Solioitors  and  Surreyors.] — A  railway  act  pro- 
vided for  summoning  a  jury  to  assess  compen- 
sation in  case  of  disagreement  respecting  the 
purchase  of  land,  and  that  the  par^  claiming 
compensation  should  be  the  plaintiff,  and  have 
all  such  rights  and  privileges  as  plaintiffs  in  actions 
are  entitled  to  : — Held,  that  a  claimant  was  not 
entitled  to  the  costs  of  the  attorney's  letters  and 
attendances,  nor  to  the  expenses  of  plans,  &c., 
paid  to  surveyors  not  called  as  witnesses.  Meg. 
V.  Warioickehire  (SheHff),  2  Railw.  Cas.  661. 

A  company  for  effecting  Improvements  in  a 
town  was  empowered  by  statute  to  take  lands, 
upon  giving  notice  and  making  compensation, 
the  amount  of  which  compensation,  if  not  agreed 
upon,  was  to  be  ascertained  by  a  juiy ;  and  it 
was  provided  that  in  case  the  jury  should  assess 
the  damages  at  more  than  was  offered,  the  com- 
pany should  pay  '*  the  costs  of  the  notices  and 
precepts,  and  costs  of  summoning  the  jury  and 
witnesses,  and  also  of  the  inquest : " — Held,  that 
a  party  whose  property  was  assessed  at  more 
than  the  sum  offered  was  entitled  to  his  general 
costs  attending  the  trial,  but  not  to  the  expenses 
of  surveying.  Eex  v.  York  (Juttieet),  3  K  &  M. 
685  ;  .1  A.  &  B.  828. 

Where  no  Direction  af  to.] — A  private  act 
gave  compensation  to  the  owners  of  land  over 
which  a  water  company  laid  their  works,  and 
also  gave  them  the  costs  of  assessing  the  com- 
pensation by  a  jury;  by  a  subsequent  clause 


compensation  was  given  to  other  persons  sustain- 
ing damage  by  the  works  of  the  company,  but 
nothing  was  said  as  to  the  costs  incident  to  the 
jury  : — Held,  that  a  person  who  had  had  com- 
pensation assessed  by  a  jury  under  the  latter 
clause  was  not  entitled  to  those  costs.  Turner, 
Ex  parte,  1  W.,  W.  &  H.  305. 

Where  a  local  act  was  silent  as  to  the  costs  of 
holding  an  inquisition  for  the  purpose  of  assessing 
compensation  against  a  railway  company  for 
taking  land  : — Held,  that  the  claimant  was  not 
entitled  to  recover  them.  CorH^all  v.  London 
and  Blacktcall  B^ilway  Company,  5  M.  &  G. 
219  ;  3  Railw.  Cas.  411  ;  12  L.  J.,  C.  P.  209. 

Of  Trial.] — Where  a  railway  act  authorized  the 
company  to  take  lands  of  individuals,  making 
compensation  for  the  same,  and  enacted,  that  if 
disputes  should  arise  as  to  the  price,  the  value 
was  to  be  settled  by  a  jury  ;  and  in  case  the  jury 
should  give  a  greater  sum  than  had  been  offered 
by  the  company,  "  all  the  costs  of  summoning 
the  jury  and  the  expenses  of  witnesses,"  were  to 
be  defrayed  by  the  company;  but  if  the  jury 
should  give  the  same  or  less  sum  than  had  been 
offered,  one  moiety  of  the  costs  and  expenses 
was  to  be  defrayed  by  the  party  to  whom  the 
lands  belonged :  and  a  subsequent  clause  enacted, 
that  the  party  with  whom  the  company  should 
have  any  dispute,  should  enter  into  a  bond  to 
pay  his  **  proportion  of  the  costs  and  expenses  of 
summoning  and  returning  such  jury,  and  taking 
such  verdict,  and  of  the  summoning  and  attend- 
ances of  witnesses,"  in  case  any  part  of  such 
costs  should  fall  upon  him: — Held,  that  the 
words,  "  the  costs  of  taking  such  verdict,"  did 
not  mean  the  costs  of  trial ;  and  that  the  fees  of 
counsel,  and  the  costs  of  the  attorney  respecting 
the  preparing  for  and  attendance  at  the  trial,  were 
properly  disallowed.  Bex  v.  Gardner,  1  N.  &  P. 
308 ;  6  A.  &  B.  112 ;  W.,  W.  &  D.  7 ;  1  Jur. 
181. 

Mistake  of  Sherifil]— A  jury  having  been 

summoned  by  the  sheriff  at  the  instance  of  a 
party  who  claimed  compensation  for  an  alleged 
injury  to  his  premises,  the  sheriff  was  of  opinion 
that  the  claim  was  not  warranted  by  the  act,  and 
dismissed  the  jury.  A  mandamus  was  subse- 
quently made  absolute,  commanding  the  sheriff 
to  summon  another  jury,  on  the  ground  that  his 
decision  was  wrong: — Held,  that,  the  mistake 
being  in  the  sheriff,  the  party  was  not  entitled 
to  costs  against  the  company.  Walker  v.  London 
and  Blackvoall  Railway  Company,  7  Jur.  1154. 

National  Befenoe  Act.] — A  person,  whose 

land  has  been  valued  by  a  jury,  and  sold  under  the 
National  Defence  Act  (5  &  6  Vict.  c.  94),  is  not 
entitled  to  the  expenses  and  costs  which  he  has 
!  necessarily  incurred  in  bringing  the  matter  to 
'  trial.  Latos,  In  re,  1  Ex.  441  ;  4  D.  &  L.  688  ; 
1 7  L.  J.,  Ex.  126. 

Preyious  (MFcr.] — In  a  claim  for  compensa- 
tion, the  parties  to  the  undertaking  must  make 
an  offer  ten  days  previously  to  trial,  in  order  to 
save  half  the  costs,  in  the  event  of  the  jury 
giving  a  less  sum  than  they  offered.  Metro- 
politan  Railway  Company  v.  Tumham,  14  C.  B., 
N.  S.  212  ;  32  L.  J.,  M.  C.  249  ;  8  L.  T.  280  ;  11 
W.  R.  695. 

When  lands  are  taken  for,  or  injuriously 
affected  by  the  execution  of  the  works  of  a  com- 
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pany,  and  the  party  clAiming  compensation  de- 
sires to  have  the  amount  settled  by  a  jury,  the 
costs  of  the  inquiry  are  regulated  by  8  &  9  Vict, 
c.  18)  8.  51,  and  the  offer  of  the  company  may  be 
made  when  notice  of  the  time  and  of  the  place  of 
holding  the  inquiry  is  given  by  them  to  the 
party  under  s.  46,  that  is,  ten  days  before  the  in- 
quiry. Hayward  v.  Metropolitan  Railway  Com-' 
pany,  4  B.  &  S.  787  ;  33  L.  J.,  Q.  B.  73  ;  10  Jur., 
N.  S.  418  ;  9  L.  T.  680  ;  12  W.  R.  577. 

On  the  10th  of  June,  H.  gave  notice  to  a 
railway  company,  claiming  compensation  for 
structural  damage,  and  also  for  loss  of  busi- 
ness occasioned  by  the  carrying  on  of  the  com- 
pany's works.  On  the  30th  of  June  the  com- 
pany offered  702.  for  structural  damage  and  30/. 
for  {loss  of  business.  On  the  same  day,  this 
offer  being  refused,  they  issued  their  warrant  to 
summon  a  jury.  On  the  2nd  of  July  they  made 
a  second  offer,  viz.,  lOOZ.  for  structural  damage 
and  502.  for  loss  of  business.  This  also  was  de- 
clined, and  the  inquisition  was  held,  and  the  jury 
gave  50/.  for  structural  damage,  and  100/.  for 
loss  of  business  : — Held,  first,  that  the  company 
was  not  bound  by  their  first  offer,  but  might 
make  an  amended  offer  of  a  larger  amount.    Ih, 

Held,  secondly,  that  the  jury  having  given  the 
same  sum  as  the  amount  of  the  amended  offer, 
the  claimant  was  not  entitled, to  costs.    Ih. 

Where,  on  an  inquiry  held  before  the  sheriff 
and  a  jury,  the  promoters  have  offered  the  same 
or  a  less  sum  than  that  which  the  juiy  awards, 
unless  that  offer  has  been  made  before  the  issue 
of  the  warrant  for  summoning  a  jury,  the  pro- 
moters are  not  entitled  to  any  costs  of  the  inquiry. 
Pearson  v.  Great  NortJiem  Railway  Company, 
18  W.  R.  259. 

The  costs  of  any  "such  inquiry"  in  s.  32, 
refer  to  the  inquiry  spoken  of  in  the  earlier  part 
of  s.  51,  namely,  where  the  landowner  recovers 
more  than  the  sum  offered  by  the  company. 
Bray  t.  SoutJi^Ikutern  Railway  Company,  7  D. 
&  L.  307  ;  19  L.  J.,  Q.  B.  11. 

In  an  action  under  8  &;  9  Vict.  c.  18,  s.  68, 
to  recover  compensation  in  respect  of  lands 
damaged  or  injuriously  affected  by  the  execution 
of  the  works  of  a  company,  the  declaration 
stated  that  the  plaintiff  claimed  1,000/.,  that  the 
company  had  notice  of  his  claim  and  offered  him 
60/.,  and  that  a  jury  awarded  him  215/. : — Held, 
that  he  was  entitled  to  the  costs  of  the  inquiry 
before  the  sheriff,  s.  51,  which  provides  for  such 
costs,  being  virtually  incorporated  in  s.  68. 
Sonth-JSastern  Railway  Ckmpany  v.  Richardson 
(i»  error),  15  0.  B.  810  ;  21  L.  J.,  C.  P.  122  ;  16 
Jur.  151— Ex.  Ch. 

Where  no  Qttvr  made.] — ^Where  the  promoter 
have  made  no  offer  and  are  not  liable  at  all  for 
the  claim  made,  the  owner  of  land  has  no  claim 
to  the  costs  of  an  inquisition.  Todd  v.  Metro- 
politan  Railway  Company,  24  L.  T.  435 ;  19 
W.  R.  720. 

Taxing.] — ^A  waterworks  act  provided  for  the 
costs,  payable  in  respect  of  claims  under  the  act, 
being  taxed  and  settled  by  a  master  of  a  superior 
court  of  law  at  Westminster,  on  the  principles 
and  according  to  the  rules  and  on  payment  of 
the  fees  observed  and  paid  on  the  taxation  and 
settlement  of  costs  in  actions.  The  court  refused 
to  review  the  taxation  of  these  costs  by  one  of 
its  masters,  on  the  ground  that  the  costs  were  in 
no  sense  g^vcn  by  an  award  of  the  court,  and 


that  the  master  did  not  tax  the  costs  in  his 
capacity  of  officer  of  the  court,  but  merely  as  one 
of  a  class  of  persons  named  in  the  act  of  parlia- 
ment. Wraithhy,  In  re,  1  L.  R.,  Ex.  54  ;  SS 
L.  J.,  Ex.  60;  11  Jur.,  N.  S.  954  ;  13  L.  T.  440  ; 
4  H.  &  C.  74. 

When  costs  of  an  inquliy  before  the  sheriff 
are  **  settled  by  one  of  the  masters  of  the  Court 
of  Queen's  Bench,"  under  the  Lands  Claoaes  Act, 
1845,  8.  52,  the  court  has  no  jurisdiction  over  the 
taxation  on  a  motion  to  review.  Owen  t.  Landau, 
and  Northr-Wettem  Railway  Company,  3  L.  B., 
Q.  B.  54  ;  37  L.  J.,  Q.  B.  35 ;  17  L  T.  210;  IS 
W.  R.  125 ;  7  B.  &  S.  758  ;  8.  P.,  Rifu  v.  York, 
NeweaHle  and  Berwick  Railway  Company,  5 
D.  &  L.  695  ;  5  Railw.  Gas.  516  ;  18  L.  J.,  Q.  B. 
199. 

Enforcing  Payment.] — If  an  inquiry  into  the 
compensation  due  to  a  claimant  for  land  in- 
juriously affected  by  a  railway  company  takes 
place  before  a  jury,  and  the  costs  are  settled  bj 
one  of  the  masters  of  the  Queen's  Bench,  the  de- 
cision of  the  master,  if  subject  to  be  reviewed  at 
all,  is  only  subject  to  the  review  of  that  oourt ; 
and  the  magistrate,  upon  an  application  for  a 
distress-warrant  to  levy  the  costs,  is  bound  to 
consider  the  decision  of  the  master  as  finaL 
Metropolitan  Railway  Company  t.  TumkAm, 
14  C.  B.,  N.  S.  212  ;  32  L.  J.,  M.  C.  249  ;  8  L.  T. 
280;  11  W.  R.  695. 

By  a  railway  act  it  was  provided,  that,  where 
a  jury  shall  give  a  verdict  for  the  same,  or  a 
greater  sum  thtai  shall  have  been  offered  by  the 
company,  for  the  purchase  of  lands,  or  as  com- 
pensation for  damage,  the  costs  of  such  inquiry 
shall  be  defrayed  by  the  company,  and  settled 
and  determined  by  the  sheriff ;  and,  in  case  they 
are  not  paid  within  ten  days  after  demand,  a 
power  of  distress  will  be  given  to  recover  them. 
The  costs  of  deducing  such  title  as  the  company 
may  require  to  any  lands  purchased  or  taken  by 
the  company  are  to  be  borne  by  the  company, 
who  are  to  pay  the  same  before  entering  into 
possession  ;  or,  in  case  of  dispute,  are  to  obtain 
an  order  as  after  mentioned,  and  to  deposit  the 
amount  claimed  by  the  party  whose  lands  are 
taken.  And  if  the  company  and  the  parties 
cannot  agree  as  to  the  amount  of  the  costs,  the 
same  shall  be  ascertained  by  the  Court  of  Ex- 
diequer,  who  may  order  them  to  be  referred  to 
the  master  for  taxation,  and  such  order  shaU  be 
served  on  the  parties,  who  shall  be  at  liberty  to 
proceed  under  the  same ;  and  the  court  may, 
after  taxation,  order  the  amount  at  which  the 
costs  are  taxed  to  be  paid.  On  a  rule  for  a 
mandamus  to  the  company,  commanding  them 
to  pay  the  costs  of  an  assessment  for  compensa- 
tion for  damage,  and  the  costs  of  title  to  lands 
purchased  by  the  company,  in  consequence  of  a 
notice  by  the  owner  that  they  were  damaged  by 
the  proximity  to  the  railway,  such  costs  not 
having  been  settled  by  the  sheriff  : — Held,  that 
a  mandamus  could  not  issue,  at  all  events,  until 
after  the  costs  had  been  ascertained  and  at- 
tempted to  be  levied  in  the  mode  pointed  oat  by 
the  statute.  Reg.  v.  London  and  Rlackwall 
Railway  Company,  3  D.  &  L.  399  ;  4  Railw.  Gas. 
110  ;  15  L.  J.,  Q.  B.  42. 


ix.  Enforcing  Payment  of  Amount. 

By  Mandamus.]  — Where  under  a  compensatioa 
clause  in  a  local  act  a  mandamus  issued  to  a  com- 
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panj  commanding  them  to  issae  their  warrant  for 
a  juiy  to  assess  the  damages  sustained  by  a  party 
in  consequence  of  the  works  of  the  company ;  and 
the  jury,  summoned  in  obedience  to  mandamus, 
haying  assessed  a  compensation,  and  the  company 
refusing  to  pay  the  same  or  the  costs : — Held, 
that  a  mandamus  lay  to  enforce  payment  of  the 
compensation,  though  the  statute  made  the  yer- 
dict  and  judgment  records  of  the  quarter  sessions. 
Hex  y.  S'ottingham  Old  Waterworks  Company, 
G  A.  &  £.  355;  1  N.  &  P.  480. 

c.  By  Juatioes. 

Time  f6r  Complaint] — When  a  person  is  re- 
quired to  giye  up  any  lands  under  the  Lands 
Clauses  Act,  1845  (8  &  9  Vict,  c  18),  s.  121,  and 
haye  the  amount  of  compensation  settled  by  two 
justices,  if  the  lands  haye  not  been  injuriously 
affected,  it  is  not  necessary  that  the  complaint 
shall  be  made  to  the  justice  within  six  months 
from  the  time  of  the  notice  under  11  &  12  Vict, 
c.  43,  ss.  1  and  11.  Reg,  y.  Hannay,  44  L.  J., 
M.  C.  27  ;  31  L.  T.  702  ;  23  W.  B.  164. 

Sesidne  of  Term  less  than  a  Year.] — Ck>mpen- 
sation  for  a  residue  of  a  term  which  will  expire 
within  a  year  is  to  be  determined,  in  case  of 
difference,  by  two  justices  under  the  Lands 
Clauses  Act,  1845,  s.  121,  and  not  by  arbitration 
under  s.  68.  Reff.  y.  Oreat  Northern  Railway 
Can^pany,  2  Q.  B.  D.  151  ;  46  L.  J.,  Q.  B.  4  ;  35 
L.  T,  651 ;  25  W.  K.  41. 

Tonaney  less  than  a  Tear.] — ^Tfae  Holbom 
Valley  Improyement  Act,  1867,  which  empowers 
the  Corporation  of  London  to  acquire  certain 
houses,  Jec,  incorporates  the  London  Improye- 
ment Act,  1847,  which  empowers  the  corporation 
to  take  l^ds  required  after  six  months'  notice  to 
treat  for  their  purchase,  and  in  case  of  dispute 
to  issue  their  precept  to  impannel  a  jury  to  assess 
the  compensation ;  and  directs  persons  to  g^ye 
up  possession  after  six  months^  notice ;  and  also 
incorporates  s.  121  of  the  Lands  Clauses  Act, 
1845,  which  directs  that  where  the  tenant's  in- 
terest does  not  exceed  a  tenancy  for  a  year,  or 
from  year  to  year,  the  compensation  shall  be 
assessed  by  justices.  The  corporation  gaye  a 
tenant  notice  that  they  intended  to  t^e  his 
house ;  that  they  were  willing  to  treat  in  respect 
thereof  ;  and  that  he  must  quit  in  six  months  : 
— Held,  that  for  the  purpose  of  determining 
whether  his  compensation  was  to  be  assessed  by 
a  jury  or  by  justices,  his  interest  at  the  time  of 
giving  the  notice,  and  not  at  its  expiration,  was 
to  be  considered,  and  therefore  he  was  entitled 
to  haye  his  compensation  assessed  by  a  jury. 
Tyson  v.  Landon  (Mayor'),  7  L.  R.,  C.  P.  18  ;  41 
L.  J.,  C.  P.  6  ;  25  L.  T.  640 ;  20  W.  R.  112. 

Tenants  from  Tear  toTear.]^Where  the  occu- 
pier of  land  has  no  greater  interest  therein  than 
as  a  tenant  for  a  year,  or  from  year  to  year,  and 
such  land  has  been  entered  upon  or  injuriously 
affected  by  the  promoters  of  an  undertaking,  he 
can  obtain  compensation  only  by  the  determina- 
tion of  two  justices,  and  is  not  entitled  to  haye 
his  claim  settled  by  arbitration  under  s.  68.  Reg, 
y.  JfancJietter,  Sheffield,  and  Lincolnshire  Rail- 
way Comjfony,  4  El.  &  Bl.  88  ;  1  Jur.,  N.  S.  419  ; 
S.  P.,  Knapp  T.  London,  Chatham  and  Dover 
Railway  Company,  2  H.  &  C.  212  ;  32  L.  J.,  Ex. 
236  ;  9  Jur.,  N.  S.  671 ;  8  L.  T.  641 ;  11  W.  R.  890. 


By  royal  charter,  persons  were  incorporated  as 
the  goyernors  of  the  possessions,  revenues,  goods, 
and  chattels  of  a  free  grammar  school.  The 
goyernors  were  to  find  a  house,  to  be  called  the 
school-house,  in  which  the  school  should  be  fitly 
kept  They 'had  also  power  to  elect  and  remove 
the  master  as  often  as,  according  to  their  discre- 
tion, they  might  see  necessary  and  convenient. 
They  appointed  a  schoolmaster,  and  put  him  into 
possession  of  the  schoolhouse.  The  resolution  by 
which  he  was  appointed  contained  terms  to  which 
he  subscribed  his  consent,  and  by  which  he  waa 
to  keep  the  house  in  repair,  to  take  certain  articles 
at  a  valuation,  and  give  them  up  at  quitting, 
being  paid  for  them  at  a  valuation,  and  to  give 
three  ^endar  months*  notice  before  relinqmsh- 
ing  his  appointment  Two-thirds  of  the  governors, 
with  the  sanction  of  the  bishop,  were  to  have 
the  power  of  removing  him,  giving  three  months' 
notice ;  but  in  either  case  the  office  was  to  be 
yacated  only  on  the  21st  June  or  21st  December  : 
— Held,  that  the  schoolmaster  had  no  greater  in- 
terest in  the  house  than  as  tenant  for  a  year,  or 
from  year  to  year,  and  therefore,  in  seeking  com- 
pensation, was  confined  to  the  remedy  given  by 
s.  121.    lb, 

A  written  agreement  void  at  law,  but  equiva- 
lent in  equity  to  a  lease,  is  an  interest  greater 
than  a  yearly  tenancy,  within  the  Lands  Clauses 
Act ;  and  a  tenant  having  and  producing  such  an 
agreement  is  not  liable  to  have  the  value  of  his 
interest  assessed  by  two  justices.  Sweetm-an  v. 
Metropolitan  Railway  Company,  1  Hem.  &  M. 
543  ;  10  L.  T.  156  ;  12  W.  R.  304  ;  S.  P„  Rogers 
y.  Hull  Dock  Company,  34  L.  J.,  Ch.  165  ;  10 
Jur.,  N.  S.  1245 ;  13  W.  R.  217. 

But  when  no  part  of  the  lands  of  a  tenant 
from  year  to  year  is  taken,  but  his  interest  in  the 
lands  is  injuriously  affected  by  the  railway  works, 
he  is  entitled  to  claim  compensation,  and  to  haye 
it  determined  under  s.  68,  oefore  a  jury  or  arbi- 
trators ;  and  his  case  does  not  come  within  s.  121, 
which  provides  for  the  asessment  of  the  compen* 
sation  being  made  before  justices  only  when  some 
part  of  the  lands  is  required  by  the  company. 
Reg,  y.  Metropolitan  Railway  Company,  Somers, 
In  re,  31  L.  J.,  Q.  B.  261  ;  8  Jur.,  N.  S.  617  ;  10 
W.  B.  717. 

A  tenant  for  a  year  or  from  year  to  year  is- 
not  entitled  to  have  the  amount  of  compensa- 
tion, in  respect  of  his  interest,  determined  under 
s.  121,  where  the  company  has  merely  given  a 
notice  to  treat  under  s.  18,  but  has  not  required 
him  to  give  up  possession.  Reg,  v.  Stone,  1  L.  R., 
Q.  B.  529  ;  35  L.  J.,  M.  C.  208  ;  14  L.  T.  562  ;  14 
W.  R.  791. 

Compensation  to  a  person  having  no  greater 
interest  than  as  tenant  from  year  to  year  in 

f  remises  required  under  the  Holbom  Valley 
mprovement  Act  (27  &  28  Vict.  c.  Ixi.)?  can  only 
be  assessed  by  justices.  Reg,  y.  London  {Mayor)^ 
2  L.  R.,  Q.  B.  292  ;  16  L.  T.  280. 

Intoretted  Justiees.]— The  provision  in  the 
8  &  9  Vict  c.  20,  s.  3,  that  the  word  "justice,'* 
where  used  in  the  act,  shall  mean  a  justice  who 
shall  not  be  interested  in  the  matter  requiring 
his  cognizance,  is  inserted  ex  abundanti  cautelft, 
and  is  only  declaratory  of  the  common  law,  and 
does  not  exclude  the  jurisdiction  of  a  justice 
where  the  parties  concerned  consent  that  he 
shall  act.  Wakefield  Local  Board  v.  West  Riding 
and  Grimsby  Railivay  Company,  6  B.  dc  S.  794  ; 
10  Cox,  C.  C.  162 ;  35  L.  J.,  M.  C.  69 ;  14  W.  R.  100. 
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Form.] — The  justices  need  not  put  their  de- 
cision into  writing,  but  may  give  it  verbally. 
Rcff,  V.  Co7nbe,  32  L.  J.,  M.  C.  67 ;  11  W.  R. 
441. 

d.  In  Superior  Oonrt. 

Time  for  Appeal.]— In  an  issue  stated  under 
the  Regulation  of  Railways  Act,  1868,  s.  41,  to 
try  a  question  of  compensation,  the  time  for  ap- 
pealing is  not  limited  to  twenty-one  days  by 
Ord.  LVIII.  rr.  9  and  15.  New  River  Company 
V.  Midland  Railioay  Company,  36  L.  T.  539  ;  25 
W.  R.  502— C.  A. 

Firit  Trial  by  Sheriff  let  aside — Power  to 
order  Second  Trial  in  High  Court.] — A  claim  for 
compensation  having  been  tried  before  a  jury, 
under  s.  39  of  the  Lands  Clauses  Act,  1845  (8  & 
9  Vict.  c.  18),  the  verdict  was  set  aside  by  the 
court  on  the  grounds  of  treating,  a  champagne 
luncheon  having  been  given  by  the  plaintiff  to 
the  jury.  The  plaintiff  then  gave  renewed  notice 
of  his  claim,  under  s.  60,  on  17th  March,  1881 ;  and 
on  4th  April  the  defendants  took  out  a  summons, 
returnable  on  8th  April,  under  s.  41  of  the  Regu- 
lation of  Railways  Act,  1868  (31  &  32  Vict.  c. 
119),  for  an  order  that  the  question  of  coxnpcnsa- 
tion  should  be  tried  in  the  High  Court.  The  de- 
fendants had  duly  issued  their  warrant  to  the 
sheriff  before  the  original  trial,  but  no -fresh 
warrant  was  issued  by  them  after  the  second 
notice,  and  the  twenty-one  days  limited  by  s. 
41  of  31  &  32  Vict,  c  119,  for  iU  issue,  elapsed 
after  the  taking  out  of  the  summons,  but  before 
it  was  returnable  : — Held,  that  a  judge  had  no 
jurisdiction  to  make  the  order.  Tanner  v.  Swin- 
don,  <Jt.  Railway  Company y  45  L.  T.  209. 

When  Action  lies.] — ^A  company  was  em- 
powered by  statute  to  build  a  bridge  over  the 
Ouse.  The  act  recited  that  the  building  of  such 
bridge  might  diminish  the  tolh  received  at  a 
neighbouring  bridge  over  the  same  river,  belong- 
ing to  another  company :  it  therefore  enacted, 
that  if  in  the  first  three  years  after  the  open- 
ing of  the  railway  there  should  be  an  annual 
decrease  in  the  tolls  of  the  last-mentioned 
bridge,  as  compared  with  the  tolls  during  the 
three  preceding  years,  the  railway  company 
should  forthwith  pay  the  bridge  company  a 
£um  equal  to  ten  years'  purchase  of  such  annual 
decrease,  taken  upon  an  average  of  the  three 
years  in  which  it  occurred.  The  decrease  took 
place,  and  the  compensation  was  claimed : — 
Held,  that  an  action  lay  against  the  company 
for  the  amount,  and  ^that  a  mandamus  to  pay 
was  not  a  more  effectual  remedy,  and  ought  not 
to  be  granted.  Reg.  v.  Hull  and  Selhy  Railway 
Company,  6  Q.  B.  70;  3  Railw.  Cas.  705j  13  L.  J., 
Q.  B.  257;  8  Jur.  491. 

The  owner  of  houses,  which  were  liable  to  be 
taken  for  making  a  railway  under  an  act  of  par- 
liament, received  notice  from  the  promoters  that 
they  would  be  required  for  the  railway,  and  the 
company  demanded  the  particulars  of  his  interest 
therein,  and  stated  their  willingness  to  purchase. 
The  particulars  were  furnished  by  the  landowner, 
and  the  sum  of  4,500/.  was  claimed  as  compensa- 
tion for  taking  the  property,  and  he  required 
payment  thereof,  or  that  a  warrant  shoidd  be 
issued  by  the  company  to  summon  a  jury  to 
assess  the  amount.  The  company  took  no  further 
step  in  the  matter  : — Held,  that  the  landowner 


could  not  maintain  an  action  to  recover  the 
4,600Z.  Burkinsliaw  v.  Bimiingliam  and  Oxford 
Junction  Railway  Company,  6  Railw.  Cas.  600 ; 
5  Ex.  475  ;  20  L.  J.,  Ex.  246. 

A  declaration  stated  that,  by  their  act,  a 
railway  company  was  not  to  interfere  with  a 
church,  or  with  the  yard  attached  thereto,  with- 
out the  consent  of  the  bishop  of  the  diocese,  and 
payment  by  the  company  to  the  defendants  of 
a  sum  to  be  agreed  upon  between  the  defen- 
dants and  the  company,  in  ascertaining  which 
regard  should  be  had  to  the  cost  of  a  site  for  a 
new  church  and  to  the  value  of  the  yard  ;  that, 
on  payment  by  the  company  to  the  defendants 
of  the  sum  so  to  be  agreed  upon,  the  church  and 
yard  should  vest  in  the  company,  and  the  som  so 
paid  should  be  employed  by  the  defendants  in 
purchasing  a  new  site  and  paying  the  plaintiff 
for  the  value  of  the  yard.  It  averred  that  the 
sum  agreed  upon  was  7,732Z.  17^.,  and  that  it  was 
paid  by  the  company  to  the  defendants,  and 
thereupon  the  church  and  yard  vested  in  the 
company;  whereupon  the  bishop  gave  his  consent 
that  the  sum  was  sufficient  to  purchase  a  new 
site,  and  also  to  pay  the  plaintiff  the  value  of  the 
yard,  2,000/.,  of  which  the  defendants  had  notice 
and  were  requested  to  pay.  Breach,  non-payment 
of  the  value.  The  defendants,  before  actiun, 
offered  the  plaintiff  a  sum  which  they  had  deter- 
mined to  be  the  value  of  the  yard,  which  was 
consecrated  ground,  and,  as  such,  its  value  to  the 
plaintiff  was  less  than  it  would  be  to  the  com- 
pany when  applied  to  secular  uses.  The  judge 
directed  the  jury  that  the  act  did  not  make  the 
determination  of  the  defendants  conclusive  on 
the  plaintiff,  and  that  in  estimating  their  damages 
they  were  at  liberty  to  value  the  ground  as  ap^i- 
cable  to  secular  uses : — ^Held,  no  misdirection. 
Hilcoat  V.  Canterbury  and  York  (^ArchbUkope)^ 
10  C.  B.  327;  19  L.  J.,  C.  P.  376. 

Held,  also,  in  arrest  of  judgment,  that  the  de- 
claration sufficiently  disclosed  the  duty  of  the 
defendants  under  the  statute,  and  stated  a  good 
breach.    Ih. 


Plea  of  Fraud.] — In  an  acticm  against  a 


railway  company  for  the  full  compensation 
claimed  because  of  a  default  by  the  company 
to  summon  a  jury  within  twenty-one  days,  a 
plea  that  the  claim  was  not  a  bonft  fide  claim 
within  the  statute,  but  in  fraud  of  the  company 
and  without  any  reasonable  cause,  will  not  be 
allowed.  Hooper  v.  Bristol  Port  Railway  and 
Pier  Company,  36  L.  J.,  C.  P.  299. 


e.  Beferenoe  to  Arbitratioxi. 

i.  SubmigHon, 

Notice  to  Treat.] — ^Where  land  is  required  for 
the  purposes  of  a  railway  company,  and  the  par- 
ties agree  to  refer  the  amount  of  compensation 
to  arbitration,  it  is  unnecessary  to  go  through 
the  form  of  giving  notice  of  a  desire  to  treat  for 
the  land,  and  to  have  the  matter  so  settled. 
Collint  V.  South  Staffordshire  Railway  Com- 
pany, 7  Ex.  5  ;  21  L.  J.,  Ex.  247  :  16  Jur.  843. 

In  every  such  case,  the  submission  by  writing 
under  the  hand  of  the  secretary  or  clerk  of  the 
company  is  sufficient.    lb. 

But  such  a  submission  is  not  rendered  valid  by 
8  &  9  Vict,  c  16,  s.  97.    lb. 

Hatnre  of  Interest.] — ^A  railway  company  re- 
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quiring  lands,  gave  notice  to  L.  and  H.,  parties 
interested,  to  treat  for  their  porcbasc.  L.  and 
H.  thereupon  served  the  company  with  a  notice 
that,  as  trustees  of  H.,  they  had  an  estate  and 
interest  in  the  lands,  and  claimed  3,344^.  for  the 
same,  and  desired  to  have  their  compensation 
settl^  by  arbitration,  and  they  appointed  T.  as 
their  arbitrator.  The  company  nominated  their 
arbitrator,  and  the  arbitrator  appointed  an 
umpire^  who  proceeded  with  the  reference.  At 
the  reference,  W.  appeared,  and  claimed  com- 
pensation, alleging  that  he  had  an  ogi^ cment  for 
the  renewal  of  an  unexpired  lease  in  the  pre- 
mises : — Held,  that  the  submission  was  not  in 
compliance  with  the  statute,  the  claimants  not 
having  therein  stated  the  nature  of  their  interest. 
North  Staffordshire  Railway  Company^  In  r«,  6 
Railw.  Cas.  17  ;  2  Ex.  235  ;  17  L.  J.,  Ex.  350. 

Additional.] — Where  part  of  a  person's  land 
is  taken  by  a  company,  and  an  old  approach 
thereto,  not  taken,  is  by  those  means  cut  off,  an 
arbitrator  has  no  power  to  determine  as  to  the 
future  access  to  the  land,  and  If  a  power  to  set 
out  approaches  is  given  by  an  additional  sub- 
mission not  containing  a  consent  that  this  addi- 
tional submission  shall  be  made  a  rule  of  court, 
the  court  cannot  set  aside  the  award  on  the 
ground  that  no  approaches  are  set  out,  inasmuch 
as  s.  36  authorizes  the  making  such  submission 
only  a  rule  of  court  as  is  in  pursuance  of  the 
act,  and  9  &  10  Will.  3,  c.  15,  gives  such  autho- 
rity only  where  the  submission  contains  such 
consent.  Ware,  In  re,  9  Ex.  395  ;  7  Bailw.  Gas. 
780  ;  23  L.  J.,  Ex.  145. 

Xaking  Submission  a  Bole  of  Court  J — The 

reference  to  arbitration  of  a  question  of  disputed 
compensation  pursuant  to  the  Lands  Chiuses 
Act,  1845,  s.  25,  is  a  **  submission  to  arbitra- 
tion by  consent"  within  the  meaning  of  the 
Common  Law  Procedure  Act,  1854,  s.  17,  and 
the  submission  may  be  made  a  rule  of  court. 
Harper,  Ex  parte,  18  L.  R.,  Eq.  539  ;  22  W.  R. 
942. 

Semble,  that  a  submission  to  arbitration  under 
the  Lands  Clauses  Act,  1845,  is  not  a  submission 
by  consent  within  the  Common  Law  Procedure 
Act,  1 854,  s.  27.  Harper  and  Great  Eastern  Hail- 
way  Company,  In  re,  20  L.  R.,  Eq.  39 ;  44  L.  J., 
Ch.  507  ;  33  L.  T.  214  ;  23  W.  R.  371. 

When  a  submission  is  made  a  rule  of  court 
under  the  Lands  Clauses  Act,  s.  36,  the  court  has 
the  same  jurisdiction  in  dealing  with  it  as  in  the 
case  of  submissions  under  9  &  10  Will.  3,  c.  15, 
and  any  application  to  set  it  aside  must  be  made 
within  the  time  thereby  limited.    lb. 

Duration  oil — A  submission  to  arbitration 
was  made  by  L.  and  a  railway  company,  to 
assess  the  value  of  land  belonging  to  the  former, 
and  required  for  railway  purposes,  and  to  deter- 
mine what  should  be  paid  for  damages  result-^ 
ing  from  making  the  railway.  The  submission' 
contained  a  declaration  that  the  proceedings 
should  be  in  strict  conformity  with  the  pro- 
visions of  the  Lands  and  Railways  Clauses 
Acts.  The  arbitrator  from  time  to  time  en- 
larged the  period  for  making  his  award.  L. 
having  died,  a  suit  was  instituted  by  the  com- 
pany to  set  aside  .the  award  : — Held,  that  the 
submission  was  not  strictly  a  common-law  sub- 
mission, but  that  it  was  the  intention  of  the 
parties  to  include  in  it  the  proTisions  of  the 


Lands  and  Railways  Clauses  Acts,  and  that, 
therefore,  the  submission  did  not  expire  at  the 
death  of  the  landowner.  Caledonian  Railway 
Company  v.  Loehhart,  3  Macq.  H.  L.  Cas.  808  ; 
6  Jut.,  N.  8.  1311  ;  3  L.  T.  252  ;  8  W.  R.  373. 

ii.  Arbitrators  and  Umpires, 

Appointment.] — ^A  railway  company  having 
refused  compensation  for  injury  done  to  the  pre- 
mises of  B.,  he,  on  the  5th  December,  served 
them  with  a  notice  requiring  them  to  appoint  an 
arbitrator  on  their  behalf,  and  stating  that  it  was 
his  intention  to  appoint  M.  as  his  arbitrator,  and 
that  if  for  the  space  of  fourteen  days  after  that 
notice  the  company  failed  to  appoint  an  arbitrator 
on  their  behalf,  he  would  appoint  M.  to  act  for 
both  parties.  The  company  having  refused  to 
refer  the  matter  to  arbitration,  B.,  on  the  1st 
January  following,  served  them  with  a  notice 
which,  after  reciting  that  he  had  appointed  M.  as 
his  arbitrator,  stated  that  he  then  appointed  M.  to 
act  as  arbitrator  on  behalf  of  both  parties.  The 
arbitrator  having  awarded  a  sum  to  be  paid  to 
B.,  the  court  refused  to  enforce  or  set  aside  the 
award,  intimating  their  opinion  that  there  was 
no  valid  apix)intment  of  the  arbitrator.  Brad- 
ley V.  London  and  North-  Western  Railway  Cam- 
pany,  5  Ex.  796  ;  1  L.,  M.  &  P.  597  ;  20  L.  J., 
Ex.  3. 

Where  an  amount  claimed  for  compensation  is 
not  paid  or  agreed  to  be  paid  within  twenty-one 
days,  it  is  the  duty  of  the  claimant,  before  nomi- 
nating an  arbitrator  on  his  behalf,  to  attempt  to 
procure  the  appointment  of  a  single  arbitrator. 
Yates  V.  Rlaekburn  (^Mayor,  ^c.),  29  L.  J.,  Ex. 
447  ;  6  H.  &  N.  61. 

Death  of.] — By  a  local  act,  the  undertakers 
were  authorized  to  make  and  maintain  such 
navigation,  and  from  time  to  time  to  alter  the 
dams  and  weirs  for  that  purpose  ;  and  to  enter 
and  make  works  upon  lands  for  the  purpose  of 
the  undertaking,  first  making  satisfaction  to  the 
owners  as  the  commissioners  under  the  act  should 
direct.  By  a  subsequent  clause,  any  persons  in- 
jured by  the  works  were  to  receive  compensation, 
to  be  assessed  by  the  commissioners.  The  com- 
missioners were  named  in  the  act,  and  power 
given  them  to  appoint  successors  from  time  to 
time.  The  navigation  was  made,  and,  as  part  of 
it,  a  dam  across  a  river  was  enlarged.  Subse- 
quently, all  the  commissioners  died  without  hav- 
ing appointed  successors.  The  company  after- 
wards raised  the  dam,  to  the  injury  of  a  mill- 
owner  below: — Held,  by  Wightman,  Erie  and 
Crompton,  JJ.,  that  the  power  to  alter  the  dam 
still  existed,  even  though  the  millowner  should  no 
longer  have  any  means  of  obtaining  compen- 
sation, as  to  which  they  gave  no  opinion  ;  Lord 
Campbell,  C.  J.,  dissenting,  holding  that  the 
compensation  clause  having  become  incapable 
of  execution  by  extinction  of  the  commissioners, 
the  powers  which  the  act  had  conferred  upon 
the  company  to  cause  injury  to  other  persons 
could  no  longer  be  exercised.  Kennet  and 
Avon  Navigation  Company  v.  Witherinyto7i, 
18  Q.  B.  531  ;  21  L.  J.,  Q.  B.  419 ;  16  Jur. 
778. 

ITmpire— Appointment.] — ^A  railway  company 
and  a  landowner  having  agreed  to  settle  by 
arbitration  the  amount  of  compensation  to  be 
paid  to  the  latter  for  his  land,  each  appointed  an 
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Arbitrator,  but  the  arbitrators  not  agreeing  as  to 
the  appointment  of  an  nmpire,  the  company  ap- 
plied to  the  commissioners  of  railways  to  appoint 
one,  which  they  did  by  a  document  not  under 
seal,  and  signed  by  a  person  not  describing  him- 
self as  secretary  of  the  board.  The  umpire 
awarded  a  sum  as  compensation,  but  did  not  find 
whether  it  was  greater  or  less  than  the  sum 
offered  by  the  company,  and  he  awarded  that  the 
•costs  of  the  claimant  should  be  paid  according  to 
the  provisions  of  the  Lands  Clauses  Act.  A  rule 
having  been  obtained  to  set  aside  his  award,  on 
the  grounds  that  the  umpire  was  not  legally  ap- 
pointed, and  that  he  ought  to  have  settled  the 
•costs  of  the  claimant,  the  court  refused  to  make 
the  rule  absolute,  considering  the  objections  too 
doubtful  to  determine  on  motion.  FooJu^  Ex 
parte,  3  Ex.  728. 

•  A  company  appointed  an  arbitrator  on  the 
23rd  March,  the  claimant  another  on  the  6th 
April.  The  arbitrators  neglected  seven  days 
after  request  b^  the  company,  to  appoint  an  um- 
pire ;  on  which  the  company  appli(^  to  the  rail- 
way commissioners,  under  9  &  10  Vict.  c.  105, 
and  they  appointed  an  umpire  on  17th  May ; — 
Held,  that  such  appointment  was  in  time.  Brad' 
^haw,  In  re,  12  Q.  B.  662  ;  17  L.  J.,  Q.  B.  362 ; 
12  Jur.  998. 

The  parties  appointed  two  arbitrators,  but 
they  made  no  award,  nor  appointed  any  umpire, 
within  twenty-one  days  after  the  last  appoint- 
ment, after  which  time  the  Board  of  Trade  ap- 
pointed an  umpire  : — Held,  that  the  appointment 
was  valid.  Eatt  and  West  India  DocJu  and 
London  aiid  Birmingham  Junction  Railway 
Company,  In  re,  5  Bailw.  Cas.  627. 

Declarations  ol] — An  umpire  veas  appointed 
on  the  17th  May,  and  the  arbitrators  on  the  23rd 
March  and  6th  April,  and  made  their  declarations 
on  the  27th  May,  before  the  umpire  entered  upon 
matters  referred : — Held,  that  no  objection  arose 
from  the  lateness  of  these  declarations.  Brad' 
4thaw,  In  re,  12  Q.  B.  562  ;  17  L.  J.,  Q.  B.  362  ; 
12  Jur.  998. 

If  a  question  of  disputed  compensation  is  sub- 
mitted to  arbitration  under  8  &  9  Vict.  c.  18,  s.  25, 
and  an  umpire  is  appointed  by  the  Board  of  Trade, 
the  declaration  required  by  s.  33  to  be  taken  and 
subscribed  by  such  umpire,  need  not  be  taken 
and  subscribed  before  a  justice  of  the  particular 
locality  in  which  the  lands  ^re  situate.  Davit,  In 
re,  2  L.,  M.  &  P.  599  ;  21  L.  J.,  M.  C.  52  ;  15  Jur. 
1133. 

When  a  submission  contained  other  matters 
than  the  question  of  compensation,  and  was 
therefore  extra  the  8  &  9  Vict.  c.  18,  and  it  did 
not  distinctly  appear  that  the  party  applying 
was  ignorant  that  the  declaration  required  to  be 
made  by  the  arbitrator,  the  court  refused  to  set 
aside  an  award  on  that  ground.  Levick  y.  JSpsom 
and  Leatlierhead  Bautoay  Company,  1  L,  T. 
60. 

Authority  of.] — An  arbitrator  has  no  jurisdic- 
tion to  adjudicate  upon  any  collateral  matter 
affecting  the  claim  to  compensation,  but  only  to 
determine  the  amount  of  damage.  Bylei,  In  re, 
11  Ex.464;  25  L.  J.,  Ex.  63. 

He  cannot  inquire  into  the  title  of  the  claimant 
to  the  land  or  other  hereditament  (n  respect  of 
which  be  claims  compensation,  but  only  decide 
upon  the  question  of  amount.  Beg.  t.  ZoH' 
don  and  North"  Western  Bailway  Company,  3 


El.  &  Bl.  443 ;  23  L.  J.,  Q.  B.  186 ;  18  Jur. 
993. 

An  arbitrator  has  no  power  to  set  out  ap- 
proaches to  lands  not  taken,  in  lieu  of  communi- 
cations formerly  existing  over  lands  taken,  both 
portions  of  lands  belonging  to  the  same  party ; 
but  can  only  award  compensation  in  respect  of 
the  injuriously  affecting  the  lands  not  taken,  by 
reason  of  the  loss  of  the  approaches.  Ware,  In 
re,  9  Ex.  395 ;  7  Bailw.  Gas.  780  ;  23  L.  J..  Ex. 
146. 

Where  yirt  only  of  leasehold  premises,  sub- 
ject to  an  entire  single  rent,  is  taken,  an  arbi- 
trator has  no  power  to  apportion  the  rent.  The 
remedy  is  under  the  Lands  Clauses  Act,  s.  119. 
lb. 

An  arbitrator  awarding  compensation  for  struc- 
tural damage  to  a  house,  and  depreciation  of  his 
leasehold  interest  therein,  by  the  execution  and 
use  of  the  works  of  a  railway,  has  power  also  to 
award  compensation  for  damage  similarly  done 
to  the  owner's  goods  in  the  house.  Knock  r. 
Metropolitan  Bailicay  Company,  4  L.  R.,  C.  P. 
131  ;  38  L.  J.,  0.  P.  78  ;  19  L.  T.  239  ?  17  W.  B. 
10. 

Evidonoo  of  Umpire  to  Explain.] — The  nm[nre 
awarded  8,325/.,  **as  and  for  the  compensation 
for  hisinterest  in  the  causeway,  and  for  the  jetty, 
and  for  the  shutting  up  of  the  landing-place,  and 
for  the  damage  by  the  depreciation  of  his  man- 
sion-house by  the  otherwise  injuriously  affecting 
the  same."  When  called  as  a  witness  at  the 
trial,  the  umpire  stated  that  he  had  allowed, 
among  other  items,  5,0002.  *'  for  general  depre- 
ciation in  value  of  the  house  and  premises  by 
loss  of  privacy,  prospect;  and  other  amenities :  ** 
— Held,  that  the  evidence  of  the  umpire  was  ad- 
missible to  shew  whether  or  not  he  had  awarded 
on  matters  beyond  his  jurisdiction.  BueeUugk 
(^Duke)  V.  Afptropolitan  Board  of  Works^Blt.  R., 
Ex.  221  ;  39  L.  J.,  Ex.  130  ;  23  L.  T.  26o— Ex. 
Ch.  Affirmed,  5  L.  R.,  H.  L.  418  ;  41  L.  J.,  Ex. 
137  ;  27  L.  T.  1. 

Prooeeding,  Ex  parte.] — When  an  umpire  had 
given  notice  of  a  meeting,  and  one  of  the  parties 
had  refused  to  attend,  and  the  umpire  bad  there- 
upon proceeded  ex  parte,  and  n^e  an  award, 
the  party  was  let  in  to  be  heard  only  as  a  matter 
of  indulgence,  and  on  the  terms  of  his  pay- 
ing all  the  costs.  Hewitt  and  the  Portsmantk 
Waterworks  ComjHiny,  In  re,  10  W,  R.  780. 

Held,  also,  that  it  was  his  duty  to  hare  at- 
tended, and  stated  his  reasons  for  desiring  delay. 
lb. 

Hon- Appointment] — ^Where  an  arbitration  has 
proved  abortive  in  consequence  of  the  non-ap- 
pointment of  an  umpire  within  the  time  limited 
by  the  statute,  the  owner  of  the  land  is  not 
bound  to  proceed  anew  under  se.  68,  but  in  the 
event  of  a  refusal  by  the  company  is  entitled 
to  a  mandamus  to  compel  them  to  issue  their 
warrant  to  a  juiy  to  assess  compensation.  South 
Yorkshire,  Doncaster  and  Go^e  Bailway  Com- 
pany, In  re,  Senior,  Eas  parte,  7  D.  &  L.  36  ;  18 
li.  J.,  Q.  B.  333. 


iii.  Award, 
a.  Practice  as  to. 
Time   for  making.] — ^The    period  of    three 
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months  provided  by  s.  23  of  the  Lands  Clauses 
Consolidation  Act,  1845,  within  which  the  um- 
pire is  to  make  his  award,  begins  from  the  date 
of  his  appointment  as  umpire,  and  not  from  the 
time  when  the  awarding  power  of  the  arbitrators 
comes  to  an  end.  Pullen  and  Liverpool  QMayor), 
In  re,  51  L.  J.,  Q.  B.  285  ;  46  L.  T.  391 ;  46  J.  P. 
468. 

Where  a  submission  to  arbitration  included 
the  provisions  of  the  Lands  Clauses  and  Rail- 
ways Clauses  Acts,  and  the  arbitrator  from  time 
to  time  enlarged  the  period  for  making  the 
award  : — Held,  that  the  award  was  valid,  though 
not  made  within  the  st^itutable  period  of  three 
months.  OaUedonian  Railway  Company  v.  Lock- 
hart,  3  Macq.  H.  L.  Cas.  808  ;  6  Jur.,  N.  S. 
1371  ;  3  L.  T.  262  ;  8  W.  B.  373. 

The  three  months  allowed  by  8  Ic  9  Vict.  c.  18, 
s.  23,  to  the  arbitrators  or  their  umpire,  for  mak- 
ing their  award,  is  not  one  and  the  same  period ; 
hut  the  umpire  has  a  new  period  of  three  months 
for  making  his  award,  from  the  time  when  the 
arbitration  devolves  upon  him.  Skerratt  v. 
Xorth  Staffordshire  Jiailtoay  Company,  2  Ph. 
475 ;  5  RaUw.  Cas.  166 ;  17  L.  J.,  Ch.  161 ;  12 
Jur.  46  ;  S.  P.,  BradsJiaw,  In  re,  12  Q.  B.  562  ;  5 
Railw.  Cas.  527  ;  17  L.  J.,  Q.  B.  362 ;  12  Jur. 
598. 

A  railway  company  injuriously  affected  lands 
by  their  works.  The  owner  gave  notice  to  have 
his  claim  settled  by  arbitration  ;  and  the  com- 
pany not  having  done  anything,  he  formally  ap- 
pointed an  arbitrator  for  both.  The  arbitrator 
made  his  award,  but  more  than  tfaree  months 
after  his  appointment : — Held,  that  s.  23  applied 
as  well  to  arbitration,  under  s.  68,  for  claims  for 
damages  to  lands  taken,  as  to  arbitration  for  claims 
for  lands  intended  to  be  taken,  and  conse- 
quently that  the  award  was  out  of  time.  Beans 
V.  Lancashire  and  Yorkshire  Railway  Com* 
pany,  1  El.  &  Bl.  754  ;  22  L.  J.,  Q.  B.  254  ;  17 
Jur.  878. 

Signing.] — The  proceedings  under  8  &  9  Vict, 
c.  18,  8.  85,  are  not  necessarily  invalid  because 
the  award  was  signed  on  a  day  subsequently  to 
the  day  on  which  the  money  was  paid  into  court 
and  the  bond  given.  Stamps  v.  Birmingham^ 
Wolverhampton  and  Stour  valley  Railway  Com- 
pany, 7  Hare,  256. 

Enlarging  Time— By  Consent.]— If  the  parties 
consent  to  enlarge  the  time  for  making  an  award 
beyond  the  statutable  term  of  three  months,  the 
court  will  not  set  aside  the  award,  on  the  ground 
that  it  is  made  beyond  the  prescribed  time,  and 
that  the  parties  cannot  by  consent  dispense  with 
the  provisions  of  the  statute.  Palmer  v.  Metro- 
politan  Railway  Comjmny,  31  L.  J.,  Q.  B  259. 


By  Court.] — The  power  given  to  the  court 


by  17  &  18  Vict.  c.  125  (0.  L.  P.  Act,  1854),  s.  8, 
to  remit  matters  referred  under  that  act  to  the 
reconsideration  of  the  arbitrator,  applies  also  to 
matters  referred  under  the  Lands  Clauses  Act ; 
so  also  the  power  given  by  s.  15  to  enlarge  the 
time  for  making  the  award,  even  after  the  proper 
time  has  expired.  Dare  Valley  Railtoay  Com- 
pany V.  Rhys,  17  W.  R.  550.  Affirmed  on  appeal, 
4  L.  R.,  Ch.  554  ;  38  L.  J.,  Ch.  417 ;  20  L.  T. 
717. 

Seferring  back.]—- When   the  court  refeis  a 


matter  back  to  an  umpire,  who  has  made  an 
award,  for  reconsideration,  that  award  is  avoided 
altogether.  S,  C,  4  L.  R,,  Ch.  554  ;  38  L.  J., 
Ch.  417  ;  20  L.  T.  291  ;  17  W.  R.  717. 

And  such  reference  back  of  an  award  of  the 
value  of  land  under  the  Lands  Clauses  Act, 
operates  as  an  original  reference  to  the  umpire, 
so  that,  by  virtue  of  s.  23,  if  no  proceedings  are 
taken  on  it  for  three  months,  the  price  is  to  be 
determined  by  a  jury.    Ih, 

But,  by  Lord  Hatherley,  C,  when  an  award  has 
been  made  a  rule  of  court  it  comes  within  the 
C.  L.  P.  Act,  1854,  B.  15  ;  and  therefore,  if  it  is 
Inferred  back  by  the  court  for  redetermination, 
and  no  new  award  is  made  within  three  months, 
it  is  still  in  the  discretion  of  the  court  under  that 
act  to  allow  or  not  an  enlargement  of  the  term 
for  redetermination  by  the  arbitrator,    Ih, 

Taking  up.] — A  person  who  has  obtained  an 
award  of  compensation,  in  respect  of  lands  in- 
juriously affected,  may,  under  the  Lands  Clauses 
Act,  1845,  B.  35,  require  the  promoters  of  the 
undertaking  to  take  up  the  awards  Harper,  Ex 
parte,  23  W.  R.  67. 

Where  a  difference  between  a  landowner  and 
the  promoters  of  an  undertaking  has  been  referred 
and  an  award  made,  the  court  will  compel  the 
promoters  by  mandamus,  at  the  landowner's  in- 
stance, to  take  up  the  award.  Reg,  v.  South 
Devon  Railway  Company,  15  Q.  B.  1043  ;  20 
L.  J.,  Q.  B.  145  ;  15  Jur.  464. 

The  promoters  must,  for  that  purpose,  pay  the 
fees  due  on  the  award,  the  arbitrators  or  umpire 
having  a  lien  on  the  award  for  such  fees,  which 
the  promoters  are  bound  to  satisfy,  except  so 
far  as  the  obligation  may  be  limited  by  s,  34. 
Ih. 

fi.  Validity, 

Setnms  to  Mandamus.]  —  A  mandamus 
to  a  railway  company,  reciting  that  premises 
in  the  occupation  of  B.  had  been  injuriously 
affected  by  the  works  of  the  company,  and 
that  the  company  declining  to  join  in  the  ap- 
pointment of  an  arbitrator  to  estimate  the  com- 
pensation due  to  B.,  he  had  appointed  an 
arbitrator  ex  parte,  under  8  &  9  Vict.  c.  18,  s.  25, 
who  had  duly  made  his  award  ;  and  commanding 
the  company  to  take  up  the  award.  A  return 
that  B.  also  occupied  other  lands,  which  were 
taken  by  the  company,  and  that  before  the 
execution  of  their  works  it  was  agreed  between 
B.  and  the  company  that  the  company  should 
pay  to  him  a  certain  sum  of  money  in  full  satis- 
faction of  his  claim  in  respect  of  the  lands  which 
were  so  taken,  and  of  the  premises  which  were 
so  injuriously  affected,  which  sum  was  duly  paid  : 
— Held,  a  good  return.  Reg.  v.  West  Midland 
Railway  Company,  11  W.  R.  857. 

When  a  claim  for  compensation  for  injuriously 
affecting  land  has  been  referred  to  arbitration, 
without  prejudice  to  the  right  of  the  company  to 
dispute  the  claim,  and  an  award  has  been  made, 
and  a  mandamus  is  obtained  commanding  the 
company  to  take  up  the  award,  a  return  that 
the  land  had  not  been  injuriously  affected  is 
good.  Reg,  v.  Cambrian  Railway  Company,  4 
L.  R.,  Q.  B.  320 ;  38  L.  J..  Q.  B.  198 ;  20  L.  T. 
437  ;  17  W.  R.  667 ;  10  B.  &  S.  315. 

Form  of  Award.] — ^When  an  award  had  been 
made  on  a  claim  against  a  company  in  respect  of 
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lands  alleged  to  be  injuriously  affected  under  an 
agreement  for  reference  pursuant  to  the  Lands 
cSauses  Act,  s.  68,  the  umpire  having  awarded 
that  the  company  should  pay  a  specified  sum  by 
way  of  compensation: — Held,  that  though  in 
form  the  umpire  had  no  power  to  order  the 
company  to  pay,  yet  that  such  informality  did 
not  vitiate  the  award  so  far  as  it  ascertained  the 
amount  of  damages,  assuming  the  company's 
liability.  Harper  and  Great  Eastern  Railway 
Company,  In  re,  20  L.  R.,  Eq.  39  ;  44  L.  J.,  Ch. 
507  ;  33  L.  T.  214  ;  23  W.  R.  371. 

By  a  submission  between  L.  and  a  railway 
company,  after  reciting  that  the  company  was 
authorized  to  take  lands,  of  which  he  was 
or  claimed  to  be  owner,  that  they  had  given 
him  notice  that  they  required  his  lands,  and 
that  it  was  agreed  that  they  should  become 
the  purchasers  in  the  mode  thereinafter  pointed 
out ;  it  was  covenanted  that  it  should  be  re- 
ferred to  T.  to  determine  the  value  to  be  paid 
for  the  lands  ;  that  the  purchase-money  should 
be  paid  within  three  days  after  the  making 
of  the  award ;  and  "  thereupon  L.  should  exe- 
cute a  conveyance,  subject  to  the  payment  of 
the  amount  of  such  purchase-money  into  the 
Court  of  Chancery,  under  the  circumstances  and 
in  the  manner  provided  for  by  the  Lands  Clauses 
Act,  1846."  The  arbitrator  found  the  value  of 
the  land  at  a  certain  sum/  and  directed  it  to  be 
paid  "within  three  days  after,"  &c.,  following 
the  words  of  the  submission : — Held,  that,  as- 
suming even  that  the  arbitrator  had  exceeded  his 
jurisdiction  in  ordering  the  money  to  be  paid, 
the  rest  of  the  award  was  good,  and  that,  as  the 
award  ascertained  the  amount  of  the  purchase- 
money  which  the  company,  by  the  suomission, 
had  agreed  to  pay,  there  was  sufficient  to  enable 
the  court  to  make  an  order  on  them  to  pay  it. 
Lindsay  v.  Direct  London  and  Portsmouth 
Railway  Company,  1  L.,  M.  k,  P.  529  ;  19  L.  J., 
Q.  B.  417;  15  Jur.  224. 

Held,  also,  that  it  was  no  objection  that  it  was 
not  shewn  that  the  company  had  taken  possession 
of  the  land.    Ih, 

Ezeeution  of  Conveyanoe.] — Held,  also,  that 
the  payment  of  the  money  aud  the  execution  of 
the  conveyance  to  L.  were  not  dependent  con- 
ditions, but  that  the  payment  was  to  precede 
the  conveyance ;  and  that  it  was  therefore  no 
answer  that  a  conveyance  had  not  been  ten- 
dered.   Ih, 

When,  after  notice  to  treat,  the  amount  of 
compensation  to  be  paid  for  land  compulsorily 
taken  has  been  fixed  by  an  award  under  the 
Lands  Clauses  Act,  1845,  an  action  for  such 
compensation  cannot  be  maintained  until  a  con- 
veyance of  the  land  has  been  executed.  East 
London  Union  (^Chtardians)  v.  Metropolitan 
Railway  Company,  4  L.  R.,  Ex.  309 ;  38  L.  J., 
Ex.  225. 

EfBMt  of  Award.] — A  railway  company  was 
empowered  to  abandon  the  tramways  which 
communicated  with  the  ironworks  of  A. ;  and 
having  g^ven  to  A.  notice  of  their  intention  to 
take  certain  of  his  lands,  the  amount  of  com- 
pensation was  referred  to  an  umpire,  who  was 
to  ascertain  and  direct  what  should  be  paid 
"for  the  interest  in  the  lands,  and  for  any 
damage  that  might  be  sustained  by  reason  of 
the  execution  of  the  works."  A.  made  a  claim 
"^iore  the  arbitrator  for  compensation  in  re- 1 


spect  of  damage  which  he  alleged  he  ^wonld 
sustain  if  the  tramwavs  were  stopped  up,  and 
the  umpire  awarded  that  a  certain  sum  should 
be  paid  by  the  company  to  A.,  "as  and  for 
purchase  and  compensation  for  and  in  respect 
of  his  interest  in  the  lands  and  hereditaments, 
and  for  damage  sustained,  and  which  may 
be  sustained,  by  him,  by  reason  of  the  exe- 
cution of  the  works  of  the  railway,  or  in  the 
exercise  by  the  company  of  the  powers  of  the 
act : " — Held,  that  it  did  not  appear  upon  the 
face  of  the  award,  that  the  umpire  had  exceeded 
his  jurisdiction,  by  awarding  compensation  in 
respect  of  a  claim  for  damage  not  within  the 
reference.  Brogden  and  Llynm  Valley  Hail' 
way  Company,  In  re,  9  C.  B.,  N.  S.  229  ;  30 
L.  J.,  C.  P.  61 ;  4  L.  T.,  361.  See  also  Buccleugk 
V.  Metropolitan  Board  of  Works,  ante,  col.  1820. 

Semble,  that  in  an  action  on  an  award  under 
the  Lands  Clauses  Act,  1845,  when  the  defen- 
dant plead8*that  the  compensation  awarded  is  In 
respect  of  matters  not  the  subject  of  compensa^ 
tion,  the  award  is  not  evidence  that  the  compen- 
sation awarded  is  in  respect  of  matters  the 
subject  of  compensation.  Rhodes  v.  Airedale 
Drainage  Commissiofiers,  1  C.  P.  D.  402  ;  45 
L.  J.,  C.  P.  861 ;  35  L.  T.  46  ;  24  W.  R.  1053— 
C.  A. 

The  plaintiffs  claimed  compensation  in  respect 
of  their  messuage  having  been  injuriously  affected 
by  the  sewage  works  of  the  Board  oi.  Works, 
made  by  them  under  the  powers  of  the  Metn>- 
polis  Management  Act,  1855  ;  and  by  an  agree- 
ment between  the  plaintiffs  and  the  Board  of 
Works,  under  the  Lands  Clauses  Act,  1845,  the 
amount  of  compensation,  if  any,  to  whidi  they 
were  entitled  was  referred  to  an  arbitrator.  In 
an  action  for  the  amount  of  compensation 
awarded,  it  is  no  defence  that  the  claim  for 
compensation  was  made  more  than  six  months 
after  the. damage  had  been  sustained,  since  s. 
106  of  the  Metropolis  Management  Act,  1862,  so 
limiting  the  time  for  issuing  process,  or  insti- 
tuting any  proceeding  against  the  Board  of 
Works  for  anything  done  under  the  powers  of 
their  acts,  did  not  apply  to  such  a  claim,  and,  if 
it  could  apply,  the  objection  that  the  claim  was 
made  too  late  should  have  been  set  up  when  the 
plaintiffs  gave  notice  of  their  claim,  and  not 
after  the  matter  had,  with  the  board*s  consent, 
been  referred.  Delany  v.  Metropolitan  Board 
of  Works,  37  L.  J.,  C.  P.  59— Ex.  Ch. 

Sun  Awarded— Interest] — It  is  no  objection 
to  the  award  that  the  price  of  the  land,  and  the 
compensation  for  damage  by  severance,  though 
each  is  expressly  claimed,  are  assessed  in  a  gross 
sum.  Bradshaw,  In  re,  12  Q.  B.  562  ;  17  L.  J., 
Q.  B.  362  ;  12  Jur.  998. 

A  claimant  in  respect  of  land,  of  which  he  is 
tenant  in  fee,  cannot  object  that  the  award  as- 
sesses the  compensation,  on  the  assumption  that 
he  is  in  possession,  whereas  it  is  occupied  by  a 
lessee.    A, 

A  railway  company  gave  notice  to  treat  for 
lands.  The  landowners  thereupon  g^ve  notice 
to  the  company  that  they  were  owners  aiKl 
lessees  of  tne  land,  and  that  their  interest 
therein  was  particularly  described  in  a  schedule 
served  therewith ;  that  they  claimed  as  com- 
pensation for  the  purchase-money  and  for 
damage  that  might  be  sustained  by  the  execution 
of  the  works,  2,280/.  Ss.,  and  that  if  that  sum 
was  not  paid,  they  desired  to  have  the  amount 
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settled  by  arbitration ;  thej  thereby  appointing 
their  arbitrator,  and  requiring  the  company  to 
appoint  an  arbitrator  on  their  bdialf.  In  the 
schedule  annexed  were  included  pieces  of  land 
severed  by  the  railway,  and  respectively  of  less 
than  hall  an  acre,  which  the  landowners  re- 
quired the  company  to  purchase.  The  company 
thereupon  served  the  landowners  with  a  notice 
appointing  an  arbitrator,  to  whom  was  to  be  re- 
f  ened  the  amount  of  compensation  to  be  paid  by 
the  company  for  the  purchase  of  the  lands.  At 
the  reference,  the  landowners  gave  evidence  of  the 
value  of  the  small  pieces  of  land  mentioned  in 
the  schedule,  being  respectively  less  than  half  an 
acre.  The  umpire  awarded  one  entire  sum  for 
the  purchase  of  the  fee-simple  which  the  com- 
pany required  and  for  the  small  pieces  mentioned 
in  the  schedule : — Held,  that  as  nothing  had 
been  submitted  but  the  value  of  the  land  which 
the  company  desired  to  purchase,  and  as  one 
entire  sum  was  awarded  for  that  and  the  small 
pieces  of  land  which  the  landowners  required 
the  company  to  take,  the  award  was  bad,  but 
the  court  refused  to  set  it  aside.  North  Stafford- 
shire Railway  Company,  In  re,  6  Bailw.  Gas. 
25;  2  Ex.  244;  17  li.  <!.,  Bx.  354.  See  Brad- 
shaw,  In  re,  12  Q.  6.  562  ;  17  L.  J.,  Q.  B.  362  ; 
12  Jur.  998. 

A  railway  company  gave  to  a  leaseholder  the 
usual  notice  to  treat,  and  it  was  referred  to  arbi- 
tration to  ascertain  the  value  of  the  premises  and 
the  damages  sustained  by  the  execution  of  the 
works,  and  the  compensation  to  be  paid  by  the 
company  in  respect  thereof.  The  arbitrator 
awarded  2,7002.  as  tne  compensation  to  be  paid 
for  all  the  leaseholder's  interest,  of  whatever 
nature,  in  the  leasehold  : — Heldj  that  the  award 
was  bad.  Wakefield  v.  Zlanelly  Railway  and 
Dock  Company,  34  Beav.  245. 

Mesne  Profits.^— An  award  is  not  bad  for  not 
expressly  awarding  compensation  in  respect  of 
damage  done  to  land  before  the  making  of  the 
award,  by  reason  of  the  land  having  remained 
untenanted  in  consequence  of  the  notice.  Ware, 
In  re,  9  Bx.  396 ;  7  Railw.  Cas.  780 ;  23  L.  J., 
Bx.  145. 

Lands  were  taken  by  a  railway  company,  for 
the  purposes  of  their  railway.  In  June,  the 
owner  of  the  lands  brought  ejectment  to  recover 
possession.  In  August  the  company  executed  a 
deed-poll,  under  the  Lands  Clauses  Act,  s.  77,  for 
the  purpose  of  vesting  the  lands  in  themselves. 
At  we  trial  a  verdict  was  taken  for  the  plaintiff, 
subject  to  a  reference  of  the  action,  and  all 
matters  in  difference  between  the  parties  to  an 
arbitrator,  who  was  to  ascertain  what  sum  should 
be  paid  by  the  company  to  the  plaintiff  as  the 
price  of,  or  compensation  for,  the  land  of  the 
plaintiff,  the  plaintiff  thereby  consenting  to 
'  make  and  execute  a  conveyance.  The  arbitrator 
made  this  award,  and  directed  that  a  verdict  for 
the  plaintiff  should  stand,  and  that  a  sum  of 
money  should  be  paid  by  the  company  to  the 
plaintiff  as  the  price  of  and  compensation  for 
the  land,  which  the  company,  at  the  time  of 
making  the  order  of  reference,  had  taken  for  the 
purposes  of  the  railway.  The  plaintiff  having 
signed  judgment,  issued  a  writ  of  possession, 
under  whid^  he  took  possession  of  the  land,  and 
afterwards  brought  an  action  for  mesne  pro- 
fits : — Held,  that  the  question  of  mesne  profits 
was  a  matter  in  difference  between  the  parties 
which  appeared  by  the  award  to  have  been  dis- 
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posed  of  by  the  arbitrator.  SmaUey  v.  Blaeh- 
oum  Railway  Company,  2  H.  &  N.  158 ;  27  L.  J., 
Ex.  65. 

Silence  as  to  Part  of  Claim — HegatiTe.] — By 
a  submission  to  arbitration  of  a  question  of  dis- 
puted compensation,  the  arbitrator  was  to  deter- 
mine what  sums  should  be  paid  for  the  purchase  of 
land,  and  what  **  other  if  any  "  sum  for  severance 
damage.  He,  after  reciting  the  submission,  and 
that  he  had  considered  the  matters  so  referred  to 
him,  awarded  a  sum  to  be  paid  for  the  purchase 
of  the  land,  without  saying  anything  as  to  any 
severance  damage : — Held,  that  the  award  was 
final  and  good,  and  that  the  arbitrator  by  his 
silence  negatived  any  right  to  compensation  in 
respect  of  severance  damage.  Beaufort  QDuke) 
and  Shoansea  Harbour  Tntstees,  In  re,  8  C.  B., 
N.  S.  146 ;  29  L.  J.,  C.  P.  241 ;  6  Jur.,  N.  S. 
979. 

ITnsastainahle  Claim.] — To«a  declaration  on 
an  award  alleging  that  the  plaintiff  was  en- 
titled to  compensation  by  reason  of  his  mes- 
suage being  injuriously  affected  by  the  execution 
of  works  authorized  by  the  company's  special 
act,  and  that  it  had  been  agreed  to  refer  the 
amount  of  compensation  to  arbitration,  and  that 
the  arbitrator  awarded  and  adjudged  that  the 
plaintiff  had  sustained  damage  by  reason  of  his 
messuage  being  injuriously  affected  by  the  exe- 
cution of  the  company's  works  as  authorized  by 
their  act,  to  wit,  by  the  erection  of  an  embank- 
ment, and  by  the  narrowing  of  a  road  in  front 
of  the  messuage,  to  the  amount  of  802.,  a  plea 
by  the  company  that  the  plaintiff's  messuage 
was  not,  nor  was  his  interest  therein,  injuriously 
affected  by  narrowing  the  road  in  front  of  the 
messuage,  and  that  the  802.  included  money  the 
amount  of  which  was  unknown  to  the  company^ 
which  money  the  arbitrator  awarded  for  compen- 
sation for  damage  sustained  by  the  plaintiff  by 
reason  of  his  messuage  being,  as  the  arbitrator 
erroneously  supposed,  injuriously  affected  by  the 
narrowing  of  the  road,  by  reason  whereof  the 
supposed  award  was  void ,  is  a  good  plea.  Beckett 
V.  Midland  Railway  C&mpany,  1  L.  R.,  G.  P.  241  ; 
35  L.  J.,  C.  P.  163  ;  12  Jur.,  N.  S.  231 ;  13  L.  T. 
672  ;  14  W.  K.  393 ;  1  H.  &  R.  189. 

Conelniiye  as  to  Bight.] — In  1832  a  market 
gardener  became  the  occupier  of  land  and  pre- 
mises adjoining  the  works  of  a  gas  company.  In 
1836  he  took  a  lease,  which  would  have  expired 
in  1853,  but  in  1850  he  obtained  a  renewal  of 
this  lease  until  1874.  At  the  time  of  the  last 
renewal  the  company  were  enlarging  their  works,, 
and  building  a  new  retort-house,  much  larger, 
and  nearer  his  premises.  He  brought  an  action, 
in  1854,  against  the  company  for  damages  for 
the  nuisance  which  the  works  occasioned  to  him 
as  a  market  gardener.  On  the  case  coming  on 
for  trial,  a  reference  was  agreed  upon,  and  the 
arbitrator,  by  his  award,  found  that  damage  had 
accrued  to  a  considerable  extent.  Notwith- 
standing the  award,  the  company  added  to  their 
works,  and  built  a  third  retort-house.  On  a  bill 
filed  for  a  perpetual  injunction  : — Held,  that  the 
award  of  the  arbitrator  sufficiently  established 
the  right  of  the  market  gardener,  at  law,  to  such 
injunction,  without  the  verdict  of  a  jury.  Im- 
perial  Gas  LigTU  and  Coke  Company  v.  Broad- 
bent,  7  H.  L.  Cos.  600 ;  29  L.  J..  Ch.  377  j  5  Jur., 
N.  S.  1319. 

3  N 
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Enforeing.]  -^  An  award  of  arbitrators  or 
an  umpire  upon  a  claim  for  compensation  for 
lands  iDJoriously  affected  by  the  works  of  a 
company,  like  the  assessment  of  a  compensation 
jnr^,  merely  ascertains  tiie  amount,  not  the 
clamiant's  right  to  compensation.  Buch  an  award, 
therefore,  cannot  be  enforced  by  motion,  like  an 
ordinary  award.  Newhold,  In  re,  and  Metro- 
j^olitan  Railway  Company ^  14  C.  B.,  N.  S.  405. 

Setting  Aside.] — If  a  question  of  disputed 
compensation  is  submitted  to  arbitration,  and  an 
umpire  is  appointed  under  s.  28,  by  the  Board 
of  Trade,  and  the  submission  is  made  a  rule  of 
court,  the  court  has  jurisdiction  to  set  aside  the 
award  of  the  umpire,  though  neither  the  appoint- 
ment of  the  umpire,  nor  his  award,  is  made  a 
rule  of  court  BradihatOy  In  re^  12  Q.  B.  562  ; 
17  L.  J.,  Q.  B.  362  ;  12  Jur.  998. 

The  court  will  npt  entertain  the  objection, 
that  the  award  is  contrary  to  the  eyidenoe.    lb. 

Payment  to  whoiiL]~The  owner  of  business 
premises  mortgaged  them  with  the  machinery 
and  fixtures.  A  railway  company  gave  no- 
tice to  take  part  of  the  premises  for  its  rail- 
way, but  before  the  price  was  fixed  the  mort- 
gagor died,  and  the  mortgagees  entered  into 
possession  of  the  property.  A  suit  was  insti- 
tuted for  the  adminiBtration  of  the  mortgagor's 
estate,  which  proved  to  be  insolvent,  and  a  re- 
ceiver was  appointed,  who,  with  the  consent  of 
the  mortgagees,  carried  on  the  business.  Arbi- 
trators and  an  umpire  were  appointed  to  fix  the 
compensation-money  payable  by  the  company. 
The  umpire  awarded  15,9502.,  of  which  he  certi- 
fied that  he  had  awarded  2,800Z.  in  respect  of 
the  loss  of  profits  in  carrying  on  the  business. 
The  executors  claimed  the  2,8002.  as  belonging 
to  the  mortgagor's  estate,  to  be  divided  among 
Ills  general  creditors: — Held,  that  the  sum  of 
'2,800/.  was  in  the  nature  of  compensation  for  the 
Talue  of  the  goodwill  of  the  business,  which 
passed  with  the  premises ;  and  that  the  whole  of 
iihe  sum  of  15,9502.  belonged  to  the  mortgagees. 
Pile  V.  Pile,  Lambton.  Ex  parte,  3  Ch.  D.  36  ; 
45  L.  J.,  Ch.  841  ;  35  L.  T.  18  ;  24  W.  R,  1003— 
O.  A.    Affirming  24  W.  B.  750. 

iv.  Special  Case. 

Umpire  stating.] — ^An  umpire  appointed  to 
-ascertain  the  amount  of  compensation  under 
the  Lands  Clauses  Act,  1845,  has  power  to  state 
A  special  case  for  the  opinion  of  a  superior  court 
under  the  Common  Law  Procedure  Act,  1854, 
-B.  5.  Rhodes  V.  Airedale  Drainage  Commit' 
Honers,  1  0.  P.  D.  402  ;  45  L.  J.,  C.  P.  861 ; 
36  L.  T.  46 ;  24  W.  R.  1053— C.  A. 

Appeal.]— The  Court  of  Appeal  has  jurisdic- 
tion to  entertain  an  appeal  from  the  decision  of 
the  High  Court  of  Justice  upon  a  special  case 
stated  by  an  umpire  appointed  under  the  Lands 
Clauses  ConsoUoation  Act,  1845,  to  assess  the 
compensation  for  lands  taken  for  the  purposes  of 
an  undertaking,  or  injured  by  the  execution  of 
the  works  thereof.  Bidder  v.  North  Stafford- 
shire  Railway  Company,  4  Q.  B.  D.  412 ;  48 
L.  J.,  Q.  B.  248  J  40  L.  T.  801 ;  27  W.  B.  540— 
€.A. 

V.  Costs, 
'When  to  he  Aioertained.]— The  costs  of  arbi- 


tration which  are  to  be  settled  by  the  aibitratorB 
need  not  be  incorporated  in  the  award,  but  may 
be  ascertained  at  a  subsequent  time  by  the  per- 
sons who  made  the  awaM.  Gould  v.  Stafford' 
shire  Potteries  Waterworks  Company,  6  Bx. 
214  ;  1  L.,  M.  &  P.  264  ;  6  BaUw.  Cas.  568  ;  19 
L.  J.,  Ex.  281 ;  14  Jur.  528.  Contri,  Q^nch  v. 
London  and  North-Western  Railway  Compamf, 
5  Railw.  Cas.  20  ;  5  D.  &  L.  685  ;  18  L.  J.,  Q.  B. 
89  ;  13  Jur.  408,  overruled. 

Such  adjudication  of  the  costs  need  not  be 
within  three  months  after  the  time  of  the  re- 
ference,   lb. 

The  term  'Hhe  arbitrators"  in  a.  34  of  8  &  9 
Vict.  c.  18,  may  mean  either  the  arbitrators  or 
umpire,  according  as  the  compensation  shall  hare 
been  determined  by  the  arbitrators  or  umpire. 
lb. 

Enforcing  Determination  by  Mandamm.] — 

If  the  arbitrators  or  umpire,  as  the  case  may 
be,  refuse  or  neglect  to  settle  the  costs,  they  may 
be  compelled  by  mandamus  to  do  so.   lb. 

Of  Owner.] — A  company  was  empowered  to 
take  land  for  its  undertaking,  and  gave  to  the 
owner  notice  to  treat  under  8^9  Vict  c.  18» 
and  he  gave  notice,  under  s.  23,  of  his  desire  to 
have  the  compensation  settled  by  arbitration, 
naming  his  arbitrator,  and  the  company  named 
their  arbitrator.  The  arbitrators  appointed  an 
umpire,  and  on  two  occasions  enlarged  the  time 
for  making  their  award.  The  company  after 
this  made  an  offer  which  was  not  accepted,  and 
the  arbitration  proceeded.  The  umpire  having 
awarded  a  less  sum  than  that  offered : — ^Held, 
that  the  offer  was  too  late,  and  that  the  claimant 
was  entitled  to  oosts  under  s.  34.  Oray  and 
North-Eastem  Railway  Company,  In  re,  1  Q.  B. 
D.  696  ;  45  L.  J.,  Q.  B.  818 ;  34  L.  T.  767  ;  24 
W.  R.  758. 

A  canal  company  requiring  to  purchase  land, 
received  a  notice  from  the  owner  claiming  28,0002. 
as  compensation.  On  the  18th  of  August  the 
company  gave  the  claimant  notice  of  their  in- 
tention to  issue  their  warrant  for  summoning  a 
jury,  and  offering  15,2372.  as  the  sum  they  were 
willing  to  give.  On  the  28th  of  August  the 
claimant  gave  the  company  notice  of  lus  deedre 
to  have  the  compensation  settled  by  arbitration. 
On  the  26th  of  October  the  company  gave  the 
claimant  notice  that  they  had  appointed  an  arbi- 
trator, and  offered  17,0002.  as  compensation.  On 
the  8th  of  November  the  claimant  appointed  an 
arbitrator.  On  the  18th  of  November  the  two 
arbitratois  appointed  an  umpire.  The  umpire 
awarded  the  claimant  16,4002. : — Held,  that  the 
offer  of  17,0002.,  having  been  made  when  the  fint 
arbitrator  was  appointed  and  before  the  begin- 
ning of  the  arbitration,  was  a  good  offer,  and  was 
not  invalidated. by  the  previous  offer  of  15,2372.; 
and  the  suni  awarded  being  a  less  sum  than 
17,0002.,  the  claimant  was  not  entitled  to  the 
costs  of  the  arbitration.  Fitzhardinge  (^Lord) 
V.  Gloucester  and  Berkeley  Canal  (kfmpany,  7 
L.  R.,  Q.  B.  776 ;  41  L.  J.,  Q.  B.  316  ;  27  L.  T. 
196 ;  20  W.  R.  800. 

If  an  umpire  awards  in  respect  of  part  of  the 
landowner's  claim  for  compensation  a  Isffger 
sum  than  the  company  offers  in  respect  of  t£at 
part,  and  at  the  same  time  awards  as  to  another 
distinct  part  of  the  claim,  in  respect  of  whidi 
the  company  offers  nothing,  that  the  landowner 
has  suffered  no  damage,  he  is  entitled  to  those 
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costs  onlj  which  are  incident  to  that  part  of  his 
claim  in  respect  of  which  compensation  has 
been  awarded.  Eeff,  y.  Biram,  17  Q.  B.  969  ;  16 
Jur.  640. 

Where  a  party  claiming  compensation  under  a 
railway  act  agrees  to  refer  his  claim  to  arbitra- 
tion instead  of  taking  the  verdict  of  a  jury  under 
the  provisions  of  the  act,  and  the  reference  and 
the  award  are  silent  about  the  costs,  he  is  not 
entitled,  on  account  of  an  award  in  his  favour,  to 
receive  costs  according  to  the  provisions  of  the 
act,  as  if  the  jury  had  given  a  verdict  in  his 
favour.  JRaynel,  Ex  parte,  5  Bailw.  Cas.  60 ; 
16  L.  J.,  Q.  B.  304. 

A  person  claiming  compensation  under  a 
waterworks  act,  which  incorporated  the  Lands 
Clauses  Act,  agreed  with  the  company  to  appoint 
as  sole  arbitrator,  for  the  purpose  of  settling  the 
amount  of  such  compensation,  a  person  to  be 
nominated  by  two  others.  They  accordingly 
nominated  an  arbitrator,  who  awarded  to  the 
claimant  a  sum  exceeding  &0Z. : — Held,  that  the 
claimant  was  entitled  to  the  costs  of  the  arbi- 
tration, although  no  offer  had  been  made  by 
the  company,  or  the  other  preliminaries  men- 
tioned in  the  statute  complied  with.  Martin  v. 
Leicester  Waterworks  Company,  3  H.  &  I^.  463  ; 
27  L.  J.,  Ex.  432. 

A  claimant  having  immediately  on  the  expira- 
tion of  twenty-one  days  from  the  service  of  his 
notice  of  claim  nominated  an  arbitrator  on  his 
behalf,  the  promoters  subsequently  and  before 
nominating  their  arbitrators,  and  before  the 
claimant  delivered  his  nomination  to  his  arbi- 
trator, tendered  a  sum  for  damages  and  costs, 
which  was  refused,  and  the  umpire  afterwards 
awarded  a  less  sum  for  compensation  :— Held, 
that  the  claimant  was  not  entitled  to  the  costs 
of  the  arbitration.  Yates  v.  Blaekbum,  (  Mayor"), 
6  H.  &  N.  61  ;  29  L.  J.,  Ex.  447. 

Of  Tenant  fbr  Life.]— The  tenant  for  life 
of  a  settled  estate  is  entitled  to  charge  the 
estate  with  the  costs,  charges,  and  expenses, 
properly  incurred  by  him  in  or  about  an  arbitra- 
tion entered  into  between  him  and  the  company 
under  the  provisions  of  the  Lands  Glauses  Act 
regarding  the  value  of  the  land,  on  the  ground 
that  under  the  act  he  is  made  the  fiduciary  agent 
for  such  purposes  on  behalf  of  the  estates. 
Berkeley  ^EarV),  In  re,  10  L.  R,,  Ch.  66  ;  44 
L.  J.,  Ch.  3  ;  31  L.  T.  531 ;  23  W.  R.  195. 

Powers  of  Arbitrator  over.] — ^An  order  by  con- 
sent having  been  made  in  a  suit  brought  by  a 
landowner  against  a  railway  company,  that  the 
matters  in  dispute  should  be  submitted  to  an 
arbitrator  who  was  also  to  determine  the  costs 
and  ^penses,  and  the  arbitrator  having  sent  in 
his  certificate  of  costs,  and  the  company  object- 
ing thereto  and  claiming  to  have  such  costs 
settled  by  the  taxing-maa^r  : — Held,  that  the 
certificate  was  proper  and  must  be  enforced. 
RowcUffe  V.  Devon  and  Somerset  Railway  Com- 
pany, 21  W.  R.  433. 

An  arbitrator  having  such  costs  to  settle  may 
obtain  professional  help.    lb,   . 


Under  Pnblio  Health  Act.] — An  arbitra- 


tion held  for  the  assessment  of  compensation  in 
respect  of  lands  taken  compulsorily  by  a  local 
board  .by  virtue  of  the  powers  of  the  Public 
Health  Act,  1876,  is  not  an  arbitration  under 
that  act  within  ss.  179  and  180,  but  is  regulated 


by  the  provisions  of  the  Lands  Clauses  Act  in- 
cori>orated  by  s.  176.  The  costs  of  such  arbi- 
tration  are,  therefore,  not  in  the  discretion  of 
the  arbitrator.  Rayner,  Ex  parte,  3  Q.  B.  D. 
446  ;  47  L.  J.,  Q.  B.  660  ;  39  L.  T.  232. 

Tazatloii.]--The  32  &  33  Vict.  c.  18,  s.  1,  only 
applies  to  arbitrations  proceeding  simply  under 
the  Lands  Clauses  Act,  1846,  and  not  to  arbitra- 
tions which  embrace  matters  that  could  not  be 
the  subject  of  arbitration  under  the  Lands 
Clauses  Act,  1846,  except  by  agreement  between 
the  parties.  Boulton  v.  Metropolitan  Board  of 
Works,  5  L.  R.,  Q.  B.  333  ;  39  X.  J.,  Q.  B.  165  ; 
18  W.  R.  790. 

A  corporation  demanded  of  a  neighbouring 
landowner  a  statement  of  his  interest  in  lands 
required  for  the  disposal  of  sewage  under  the 
Lands  Clauses  Act,  1845,  and  in  answer  a  claim 
was  made  for  compensation,  and  notice  given  to 
settle  by  arbitration.  Arbitrators  and  umpire 
were  duly  appointed,  but  before  awaixl  the  par- 
ties agre^  in  writing  that  the  corporation  should 
have  immediate  possession  of  the  lands  required 
upon  certain  terms  as  to  payment  of  interest ; 
the  corporation  was  to  pay  all  costs  incidental  to 
the  agreement,  arbitration  and  conveyance  of 
the  land  as  between  solicitor  and  client,  and  the 
time  for  making  the  award  might  be  extended. 
Upon  deliveiy  of  the  bill  of  costs  after  the 
award,  the  corporation  applied  to  have  taxation, 
under  the  Lands  Clauses  Act,  1869,  by  a  master : 
— Held,  that  the  parties  had  contracted  them- 
selves out  of  the  application  of  that  act,  and 
that  the  costs  might  be  taxed  in  Chancery  under 
6  &  7  Vict.  c.  73,  8.  38.  Womhwell  v.  Bamsley 
Corporation,  36  L.  T.  708. 

When  costs  of  an  inquiry  before  arbitrators 
under  the  Lands  Clauses  Act,  1845,  "are  taxed 
and  settled  as  between  the  parties  by  one  of  the 
taxing-masters  of  the  superior  courts  of  law" 
under  32  &  33  Vict.  c.  18,  s.  1,  the  court  has  no 
jurisdiction  over  the  master's  taxation  on  a 
motion  to  review.  Sandbach  Charity  Trustees 
V.  North  Staffordshire  Railway  Company,  3  Q. 
B.  D.  1  ;  47  L.  J.,  Q.  B.  10  ;  37  L.  T.  391  ;  26 
W.  B.  229— C.  A. 

The  master  is  not  bound,  under  the  Lands 
Clauses  Act,  1869,  s.  1,  to  tax  the  costs  of  an 
arbitration  unless  the  claimant  is  entitled  to 
costs  under  the  Lands  Clauses  Act,  1845,  s.  34. 
Fitzhardin^e  (^Lord)  v.  Glon^ster  and  Berkeley 
Canal  Company,  7  L.  R.,  Q.  B.  776  ;  41  L.  J., 
Q.  B.  316  ;  27  L.  T.  196  ;  20  W.  R.  800. 

Action  for — Before  Taxation.] — The  Lands 
Clauses  Consolidation  Act,  1845,  contained  spe- 
cial provisions  with  regard  to  claims  for  com- 
pensation for  lands  affected  by  the  works  of  a 
railway,  and  directed  that  (except  in  certain 
specified  cases)  compensation  should  be  awarded 
with  costs.  A  special  act  (38  &  39  Vict.  c.  ccviii.) 
declared  that  the  provisions  of  the  general  act 
were,  "except  where  expressly  varied  by  the 
special  act,"  mcorporated  with  it.  The  general 
act  provided  the  forms  of  proceedings  in  arbitra- 
tions— such  as  the  appointment  of  arbitrators  by 
the  contending  parties,  and  the  appointment  of 
an  umpire  by  the  arbitrators,  and  declared  that 
compensation  might  be  recovered  with  costs. 
The  special  act  (Srected  that  arbitrations  con- 
ducted under  its  provisions  should  be  conducted 
by  an  arbitrator  appointed  by  the  Board  of 
Trade,  but  contained  no  specific  directions  as  to 
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the  award  of  costs.  An  arbitration  of  this  sort 
took  place  under  the  special  act.  The  arbitrator 
awarded  compensation,  but  said  nothing  as  to 
costs  : — Heidi  that  the  claimant  was  entitled  to 
costs,  and  that  the  right  to  costs  was  entirely 
independent  of  the  taxation  of  them,  and  an 
action  could  be  maintained  for  the  costs  though 
the  amount  of  such  costs  had  not  been  previouslj 
settled  or  ascertained  by  taxation  ;  and  conse- 
quently an  order  for  the  taxation  made  by  the 
learned  judge  on  giving  his  judgment  for  the 
plaintiff  was  a  valid  order.  Metropolitan  Di^rict 
Railway  Company  v.  Sharpen  6  App. .  Gas.  425  ; 
50  L.  J.,  Q.  B.  14  ;  43  L.  T.  130  ;  29  W.  R,  617  ; 
44  J.  P.  716— H.  L.  (E.). 

Holdnoorth  v.  WUson  (4  B.  &  S.  1)  approved. 
Ih. 

Where  an  umpire  appointed  under  11  &  12 
Vict.  c.  63,  8. 125,  awaided  the  amount  of  com- 
pensation  and  the  costs  of  the  reference  should 
be  paid  by  the  local  board  of  health : — Held, 
that  the  plaintiff  was  entitled  to  maintain  an 
action  for  costs  before  taxation.  Hold$ioorth  v. 
Wilson,  4  B.  &  S.  1  ;  32  L.  J.,  Q.  B.  289  ;  10 
Jur„  N.  S.  171  ;  8  L.  T.  434 ;  11  W.  R.  733— 
Ex.  Ch. 


Before  Conyeyanoe.] — ^Where  taxed  costs 


of  an  arbitration  become  payable  to  the  owner, 
they  are  payable  to  him  within  a  reasonable 
time,  and  the  execution  of  a  conveyance  by  him 
is  not  a  condition  precedent.  Capell  v.  Great 
Western  Railway  Company ,  11  Q.  B.  D.  348  ;  52 
L.  J.,  Q.  B.  348  ;  48  L.  T.  505  ;  31  W.  B.  556. 


IV.    SUPERFLUOUS  LANDS. 
1.  Rights  of  Pbe-ehptioit. 

In  what  Cases.]— The  8  &  9  Vict.  c.  18,  s.  127, 
refers  only  to  superfluous  lands,  and  not  to  the 
case  of  the  railway  being  abandoned  or  given  up. 
SmUh  v.  SmUh,  3  L.  R.,  Ex.  282 ;  38  L.  J., 
Ex.  37. 

A  railway  company  compulsorily  purchased 
portions  of  A.'s  land  for  the  purpose  of  a  branch 
railway,  but  suffered  their  powers  to  expire 
without  making  it.  Before  the  period  of  ten 
years,  within  which  they  were  bound  to  dispose 
of  superflous  lands,  expired,  they  promoted  a 
bill  for  enabling  them  to  make  another  branch 
railway,  and  proceeded  to  carry  on  works  on  the 
above  portions  of  his  land  for  the  purposes  of 
the  proposed  branch  line : — Held,  that  A.'s  right 
of  re-purchase  had  not  arisen,  for  that  the  words 
"dispose  of,"  in  s.  128  of  the  8  &  9  Vict.  c.  18, 
refer  to  a  transfer  of  the  land  to  some  other 
person,  not  to  its  application  to  a  new  purpose. 
Astley  V.  Manohetter^  Sheffield  and  Idnoolnshire 
Railioay  Company ,  2  De  G.  &  J.  453  ;  27  L.  J,, 
Ch.  478  ;  4  Jur.,  N.  8.  567. 

A  company  became  amalgamated  with  others ; 
and  the  new  company,  after  the  period  of  ten 
years  had  expired,  obtained  an  extension  act, 
which  provided  that  the  respective  periods  by 
the  several  acts  relating  to  the  company 
limited  for  the  sale  of  their  superfluous  lands 
should  be  extended  for  five  years  from  the 
passing  of  the  act,  and  those  several  acts  should 
be  read  and  construed  as  if  that  period  had  been 
fixed  by  each  of  those  acts  for  that  purpose : — 
Held,  first,  that  the  obligation  to  resell  the  sur- 
plus land  applied  to  reversions  or  rather  partial 
interests  in  land  acquired  by  the  company  as 


well  as  to  property  in  which  they  had  acqnirad 
the  fee-simple.  Moody  v.  Corbett,  1  L.  R.,  Q.  B. 
610 ;  35  L.  J.,  Q.  B.  161  ;  14  W.  R.  737— Ex. 
Ch. ;  S.  a,  in  Q.  B.,  5  B.  is  S.  859 ;  34  L.  J., 
Q.  B.  166. 

Held,  secondly,  that  the  words  of  the  section, 
extendhng  the  time  for  the  re-sale,  could  not  be 
construed  so  as  to  defeat  the  vested  rights  which 
had  arisen  from  the  lapse  of  the  time  allowed  fat 
the  resale.    lb. 

Personal  to  IndiTidnal.] — An  act  of  parlia- 
ment gave  a  company  power  to  buy  lands  for 
the  purpose  of  its  undertaking,  and  to  resell 
any  lands  which  it  might  purchajse  but  not  make 
use  of,  and  directed  it  before  selling  any  land,  to 
offer  the  same  to  the  person  or  persons  of  whom 
it  was  purchased,  but  it  fixed  no  limit  of  time 
within  which  the  sale  of  surplus  land  wns  to  be 
made  : — Held,  tiiat  the  right  of  pre-emptioiiL 
thus  given  was  merely  personal  to  an  individual 
from  whom  land  was  purchased,  and  was  ex- 
tinguished on  his  death.  Highgate  Arehwaf 
Company  v.  Jeakes,  12  L.  R.,  Bq.  9  ;  40  L.  J., 
Ch.  408  ;  24  L.  T.  567  ;  19  W.  R.  692. 

Adjoining  Owner.] — ^A  person  may  be  an  ad- 
joining owner  to  superfluous  lands  within  8  &  9 
Vict.  c.  18,  s.  128,  fdthough  he  purchased  sach 
adjoining  lands  from  the  company  itself.  And^ 
it  would  not  be  sufficient  if  his  lands  only  touched 
the  superfluous  lands  at  a  point.  London  and 
South-Western  Railway  Company  v.  Blaekmore^ 
4  L.  R.,  H.  L.  610  ;  39  L.  J.,  Ch.  713  ;  23  L.  T. 
504  ;  19  W.  R,  306. 

All  adjoining  proprietors  have  equal  rights  of 
pre-emption,  and  if  there  is  one  only,  an  inqniiy 
will  be  directed  whether  any  adjoining  owners 
are  desirous  of  purchasing.    Ih, 

The  right  of  an  adjoining  owner  to  claim  pre- 
emption of  superfluous  lands  arises  if  within  the 
ten  years  allowed  by  the  act  the  company  at- 
tempts to  sell  such  lands,  and  the  existence  of 
a  boundary  wall  between  the  superfluous  and 
adjoining  land  does  not  deprive  the  adjoining 
owner  of  his  right  of  pre-emption,    lb. 

When  commonable  lands  have  been  inclosed 
under  an  award  made  pursuant  to  a  local  statute, 
passed  subsequently  to  41  Geo.  3,  a  109,  and  by 
the  award  the  soil  of  the  roads  running  between 
the  allotments  remains  vested  in  the  lord  of  the 
manor,  if  the  land  upon  one  side  of  a  road 
becomes  superfluous  within  the  Lands  Clauses 
Act,  s.  127,  it  will  vest  in  the  lord  of  the  manor, 
for  the  right  to  the  grass  and  herbage  arising 
upon  the  road  under  41  Geo.  3,  c.  109,  s.  11,  is 
insufficient  to  render  the  proprietor  of  the  close 
upon  the  other  side  of  the  road  an  adjoining 
owner.  Hooper  v.  Bourne^  3  Q.  B.  D.  26d;  47 
L.  J.,  Q.  B.  437  ;  37  L.  T.  594  ;  26  W.  R.  295— 
C.  A.    8,  C,  in  H.  L.,  infra, 

''Owner''  of  Land  firom  which  pnrehased 
Lands  were  Severed.] — The  land  purchased  ^m 
the  plaintiff  was  separated  from  the  rest  of  his 
property  by  a  high  road : — Held,  that  he  was 
nevertheless  owner  of  the  lands  from  which  the 
purchased  lands  were  originally  severed,  within 
the  meaning  of  s.  128  of  tiie  Lands  Clauises  Con- 
solidation Act,  1845.  Hobbs  V.  Midland  Raiitoay 
Company,  20  Ch.  D.  418  ;  51  L.  J.,  Ch.  320 ;  4& 
L.  T.  270  ;  30  W.  R.  616. 

When  lands  had  vested  in  the  adjoining  owners 
at  the  expiration  of  the  time  prescribed  by  s.  127^ 
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an  act  of  parllameiit,  passed  in  the  following 
year,  extending  the  time  for  the  sale  of  superflaous 
lands  belonging  to  the  company,  was  held  not 
to  apply  to  those  lands,  though  they  were,  at  the 
passmg  of  the  act,  In  the  ostensible  possession 
of  the  company,  or  their  lessees,  as  market 
gardeners.  Great  Western  Railtuay  Company 
V.  May,  7  L.  E.,  H.  L.  283  ;  43  L.  J.,  Q.  B.  233  ; 
31  L.  T.  137  ;  23  W.  R.  141. 

When  lands  are  included  in  the  plans  and 
books  of  reference  scheduled  to  a  company*s  act, 
and  are  purchased  after  a  notice  from  the  com- 
pany to  treat,  they  are  liable  to  vest  in  the 
owners  of  adjoining  lands  as  superfluous  lands, 
although  they  may  not  be  included  within  the 
limits  of  deviation  delineated  on  the  company's 
plans,  and  although  they  may  have  been  pur- 
chased at  a  price  settled  by  private  agreement 
and  without  arbitration.    Jo. 

If  lands  are  not  liable  to  vest  at  the  expira- 
tion of  the  time  mentioned  in  s.  127,  they  are 
entirely  exempt  from  the  provisions  of  the  act 
applicable  to  the  sale  or  to  the  vesting  of  super- 
flaous lands.    lb, 

Pre-emption.] — Private  land  separated 

surplus  lands  of  a  railway  from  the  lands  of 
•certain  lessees  who  had  a  right  of  way  over  it,  the 
ownership  of  the  soil  being  in  their  reversioner  : 
— Held,  that  they  were  nevertheless  adjoining 
owners.  Coventry  v.  London  Brighton  and 
South  Coast  Mailivay  Company,  5  L.  B.,  Eq. 
104  ;  37  L.  J.,  Ch,  90  ;  17  L.  T.  368  ;  16  W.  R.  267. 

Several  persons  were  owners  adjoining  a  piece 
of  surplus  land  all  in  one  piece  : — Held,  tiiatthey 
were  each  entitled  to  a  pre-emption  over  the 
whole  before  any  part  of  it  could  be  sold  to  a 
stranger.    Ih. 

Although  the  right  of  pre-emption  cannot  be 
claimed  in  regard  to  superfluous  land  which  re- 
mains in  the  possession  of  the  company  until  the 
expiration  of  ten  years  from  the  time  limited  by 
its  act  for  the  completion  of  its  works,  yet,  t£ 
the  company  at  any  earlier  period  offers  the  land 
for  sale  to  a  third  party,  the  right  arises  at  once. 
OariTigton  v.  Wycombe  Railwdy  Company,  3 
L.  R.,  Ch.  213  ;  18  L.  T.  96  ;  16  W.  R.  494. 

The  right  is  confined  to  land  acquired  by  a 
<x)mpany  under  its  parliamentary  powers  ;  but  if 
the  usual  notice  to  treat  has  been  given  in  exer- 
cise of  the  powers,  the  right  is  not  lost  in  conse- 
quence of  the  price  being  subsequently  settled  by 
Agreement  instead  of  an  award  or  an  inquiry  be- 
fore a  jury.    lb, 

Xode  of  Apportionment.] — The  Court  of  Queen's 
Bench  having  decided  that  tiie  surplus  land 
forfeited  by  the  company  must  be  apportioned 
among  the  adjoining  owners  according  to  a  line 
drawn  from  the  point  where  their  boundaries 
met  to  the  nearest  point  of  the  land  actually 
used  by  the  company  : — Held,  that  this  mode 
of  apportionment  was  wrong,  and  that  the 
land  ought  to  be  divided  among  the  owners  of 
the  adjoining  properties  in  proportion  to  the 
frontage  of  each ;  that  is,  the  length  of  the  line 
of  contact  of  each  property,  if  the  line  was  made 
straight  from  the  point  of  intersection  of  the 
boundaries  on  one  side,  to  the  point  of  intersec- 
tion of  the  boundaries  on  the  other.  Moody  v. 
Corbett,  ante,  col.  1832. 

Aocommodatioii  Worki.] — ^A  railway  company 


bought  from  the  plaintiff  a  small  piece  of  land, 
the  whole  of  which,  according  to  their  original 
plan,  would  have  been  covered  by  the  embank- 
ment of  the  railway.  Being  obliged  to  provide 
a  communication  between  severed  lands  of 
another  landowner,  the  company  altered  their 
levels  so  as  to  narrow  the  embankment  and  leave 
unoccupied  a  strip  of  the  land  purchased  from 
the  plaintiff.  This  strip  they  turned  into  a  road 
for  the  use  of  the  other  landowner.  The  plaintiff 
thereupon,  before  the  period  named  for  the  sale 
of  superfluous  lands  arrived,  filed  a  bill  to  en- 
force a  right  of  pre-emption  as  to  the  strip  : — 
Held,  that  the  land  was  not  superfluous  land, 
for  that  the  making  accommodation  works  which 
the  company  was  compellable  to  make  was  one 
of  the  purposes  of  their  acts,  and  that  the  plain- 
tiff, therefore,  had  no  title  to  relief.  Beauohamp 
{Lord)  V.  Great  Western  Railway  Company,  3 
L.  R.,  Ch.  746  ;  38  L.  J.,  Ch.  162  ;  19  L.  T.  189  ; 
16  W.  R.  1165. 

2.  Yestiko  in  Ownbb, 

Aeoeptaaee.] — If  superfluous  lands  are  not  sold 
within  the  time  prescribed  by  8  &  9  Vict.  c.  18, 
s.  127,  they,  at  the  expiration  of  that  time,  vest 
in  the  owners  of  the  adjoining  lands,  and  no  act 
is  necessary  on  the  part  of  such  owners  indi- 
cating their  acceptance  of  such  lands.  Great 
Western  Bailway  Oontpany  v.  May,  7  L.  R., 
H.  L.  283  ;  43  L.  J.,  Q.  B.  233  ;  31  L.  T.  137  ; 
23  W.  R.  141. 

Lands  aoqnired  by  Voluntary  Agreement.]— 
Lands  taken  compulsorily  by  the  promoters  of  a 
railway,  unless  u£ed  or  disposed  of  within  the 
statntoiy  period,  are  deemed  superfluous  lands, 
and  as  such  vest  in  the  adjoining  owners.  But 
this  statutory  rule  has  no  application  to  lands 
acquired  by  voluntary  agreement  for  extra- 
on^naiy  purposes  arising  incidentally.  City  of 
Glasgow  Bailway  Company  v.  Caledonian 
Bailway  Company,  2  L.  R.,  H.  L.  (Sc.)  160. 


Private  Agreement.]— This  point  was 


raised  but  not  decided  in  JSooper   v.   Bourne, 
infra. 

Mines  and  Minerals.] — When  lands  which  a 
railway  company  is  authorized  by  its  special  act 
to  take,  have  been  conveyed  to  them,  together 
with  an  express  grant  of  the  mines  and  minerals 
thereunder,  although  the  surface  may  after- 
wards become  supeifiuous  by  virtue  of  the  Lands 
Clauses  Act,  s.  127,  yet  the  mines  and  minerals 
do  not  vest  in  the  adjoining  owners.  Hooper  v. 
Bourne,  6  App.  Cas.  1 ;  49  L.  J.,  Q.  B.  370  ;  42 
L.  T.  97  ;  28  W.  B.  493 ;  44  J.  P.  327. 

Abandonment  by  planting  Hedge.] — ^A  rail- 
way company  in  1838  bought  part  of  a  fleld 
under  the  powers  of  their  act,  and  erected  a  post 
and  rail  fence  on  the  boundary.  They  then  xmuie 
a  ditch  within  the  fence,  and  threw  up  a  bcmk 
on  which  they  planted  a  quickset  hedge  at  the 
distance  of  4ft.  6in.  from  the  fence.  As  the 
hedge  grew  up  the  fence  was  allowed  to  fall  into 
decay,  and  about  the  year  1846  it  was  removed. 
From  the  year  1864  up  to  the  commencement  of 
this  action  in  1875,  the  strip  of  land  between  the 
quickset  hedge  and  the  site  of  the  fence  was 
occupied  and  cultivated  with  the  remainder  of 
the  field,  partly  as  an  arable  field  and  partly  at 
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gaiden-groundf  the  railway  oompanjin  no  waj  in- 
terf ering  with  it  except  that  their  workmen  went 
over  it  to  trim  the  hedge : — Held,  that  the  cir- 
cumstanceBConclufliyely  shewed  the  strip  between 
the  hedge  and  the  line  of  the  post  and  rail  fence 
to  be  superfluous  land  within  the  meaning  of  the 
Lands  Clauses  Consolidation  Act,  1846,  a.  127, 
and  that  it  had  therefore  vested  in  the  owner  of 
the  rest  of  the  field,  and  moreover,  that  the 
owner  of  the  rest  of  the  field  had  had  such  a  pos- 
session of  the  strip  in  question  as  was  sufficient 
to  extinguish  the  title  of  the  company  under  the 
Statute  of  Limitations  Norton  v.  London  and 
Notth' Western  Railway  Company j  13  Ch.  D. 
'268  ;  41  L.  T.  429  ;  28  W.  R.  173— C.  A, 

3.  What  abb. 

Conveyanoe  by  Company  not  Oonclusive.] — 
The  mere  fact  of  a  railway  company  purporting 
to  convey  away  lands  acquired  oy  them  for  the 
purposes  of  their  undertaking  is  not  conclusive 
to  shew  that  the  lands  so  conveyed  are  super- 
fluous lands  within  the  meaning  of  s.  128  of  the 
Lands  Clauses  Consolidation  Act,  1845.  There- 
fore in  an  action  brought  by  H.  against  botii 
companies  to  establish  his  right  of  pre-emption 
under  s.  128  of  the  Lands  Clauses  Consolidation 
Act,  1845,  in  the  lands  conveyed,  the  ten  years 
from  the  time  fixed  by  the  M.  company^s  acts 
for  the  completion  of  their  works  not  having  yet 
expired  : — Held,  that  the  mere  fact  of  the  con- 
veyance was  not  sufficient  to  shew  that  the 
lands  were  superfluous  within  the  meaning  of 
that  section  ;  and  that,  inasmuch  as  it  appeared 
from  the  evidence  that,  had  the  lands  remained 
in  the  hands  of  the  M.  company,  they  would 
not  have  been  superfluous  for  the  purposes  of 
that  company  within  that  section,  the  plaintiff's 
right  of  pre-emption  had  not  yet  arisen.  Hobbt 
V.  Midland  Railway  Company,  20  Ch.  D.  418 ; 
51  L.  J.,  Ch.  320  ;  46  L.  T.  270  ;  30  W.  R.  516. 

Svidenoe  of  attempted  Sale.]— In  an  action 
against  a  railway  company  to  recover  a  piece  of 
superfluous  land  which  the  company  was  bound 
to  dispose  of  within  ten  years  after  it  had  been 
acquired  by  the  company,  the  plain  tifE  proposed 
to  shew  that,  thirteen  years  arter  that  time,  the 
company  put  the  land  up  for  sale  by  public 
auction  as  superfluous  land.  In  order  to  prove 
this  fact,  the  auctioneer  was  called,  who  deposed 
that  he  had  received  his  instructions  for  the  sale 
from  one  of  the  directors  of  tiie  company,  and 
also  from  a  person  who  acted  as  their  solicitor 
in  former  sales  of  land : — Held,  that  this  was 
not  even  prim&  facie  proof  that  the  sale  was  by 
the  authority  of  the  company,  although  more 
than  twelve  months  had  elapsed  between  the 
sale  and  the  trial.  Moody  v.  London,  Brighton 
and  8ovth  Coast  Railtoay  Company,  1  B.  &  S. 
290 ;  31  L.  J.,  Q.  B.  64  ;  9  W.  R.  780. 

A  description  in  an  advertisement  of  sale  of 
lands  "as  superfluous  lands*'  is  sufficient  to 
stamp  the  lands  with  the  character  of  superfluous 
lands.  London  and  South.  Western  Railway 
Company  v.  Blackmoro,  4  L.  R.,  H.  L.  610  ;  39 
L.  J.,  Ch.  718  ;  23  L.  T.  504  ;  19  W.  R.  305. 

Veer  or  Intended  tTser  of  Land.] — ^When 
lands  acquired  by  a  railway  company  under 
its  oompulsoiy  powers  are,  at  the  expira- 
tion of  the  time  prescribed  by  8  &  9  Vict. 
c.  18,  s.  127,  found  not  to  be  required  for  the 


permanent  purposes  of  the  undertaking,  they 
are  superfluous  lands  within  the  meaning  of  that 
section,  though  they  may,  within  that  time,  have 
been  used  for  temporary  purposes  of  the  under- 
taking. Oreat  Western  Railway  Company  t. 
May,  7  L.  B.,  H.  L.  283  ;  43  L.  J.,  Q.  B.233 ;  31 
L.  T.  137  ;  23  W.  B.  141. 

The  employment  of  such  lands  by  the  deposit- 
ing upon  them  earth  and  spoil  from  a  neighoooi* 
ing  cutting,  which  is  allowed  and  intended  to 
remain  there  without  being  of  any  further  nae 
to  the  railway,  is,  after  the  depositing  of  sach 
earth  and  spoil  has  ceased,  a  user  for  a  tern- 
porary  purpose.    Ih, 

A  railway  company,  by  its  special  act,  ob- 
tained in  1856,  was  authorized  to  constniet  a 
railway  and  a  landing-place,  and  also  to  pur- 
chase from  the  owners  thereof,  upon  terms  to  be 
mutually  agreed  upon,  a  bridge  across  a  river, 
together  with  all  rights,  land^  tolls  and  works 
connected  therewith.  The  repair  of  the  bridge 
was  essential  for  the  safety  of  the  railway.  The 
owners  of  adjoining  land  brought  ejectment  in 
respect  of  some  of  the  land  connected  with  the 
bridge,  and  not  included  within  the  limits  of 
deviation  of  the  railway,  on  the  ground  that  it 
was  superfluous  land,  which  had  become  vested 
in  them  under  the  Lands  Clauses  Act,  1845, 
s.  127  : — Held,  that  this  section  did  not  apply  to 
land  acquired,  as  this  was,  by  purchase,  nor  to 
land  obtained  for  this  purpose  ;  and  tiiat,  there- 
fore, the  railway  company  did  not  forfeit  its 
right  to  hold  the  lands  sought  to  be  recovered, 
iJthough  not  used  by  the  company  for  the  rail- 
way. Home  V.  Lymington  Railway  Compam/y^ 
31  L.  T.  167. 

Semble,  that  lands  adjacent  to  a  railway 
station,  occupied  by  granaries,  coal-sheds,  and  a 
public-house,  let  to  tenants  and  used  by  them  in 
connexion  with  the  traffic  upon  the  railway, 
were  "  used  for  the  purposes  of  the  undertaking*' 
within  the  meaning  of  the  Lands  Clauses  Act^ 
JBetts  V.  Oreat  Eastern  Railway  Company,  infra* 

Semble,  by  Bramwell,  L.  J.,  where  the  natoral 
drainage  of  land,  belonging  to  a  railway  com- 
pany and  demised  by  them  for  agricultural  pur- 
poses, flows  into  a  reservoir  used  by  them  for  the 
supply  of  water  to  their  engines,  the  land  is  not 
superfluous  within  the  Lands  Clauses  Act,  1845, 
s.  127.    Hooper  v.  Bourne,  infra,  in  C.  A. 

Land  which  is  taken  compulsorily  by  a  rail- 
way company  for  the  purposes  of  its  act,  and 
which  is  bon&  fide  retained  by  the  company  with 
a  reasonable  expectation  of  using  it  for  such  pur- 
poses, does  not  at  the  expiration  of  ten  yean 
from  the  time  fixed  for  the  completion  of  the 
works  vest  in  an  adjoining  owner  as  supeiflnoos 
land  under  the  Lands  Clauses  Act,  1845,  &  127, 
merely  because,  from  insufficiency  of  traffic,  or 
from  want  of  funds,  the  company  cannot  imme- 
diately apply  it  to  such  purposes,  although  it  is 
in  the  meanwhile  let  out  to  yearly  tenants,  and 
applied  to  purposes  forwhidi  it  is  in  its  then 
condition  suitable.  Betts  v.  Oreat  Eastern  Rail' 
way  Company,  49  L.  J.,  Ex.  197  ;  42  L.  T.  1  ;  28 
W.  R.  50  ;  44  J.  P.  282— H.  L.  Afltening  3 
Ex.  D.  182  ;  47  L.  J.,  Ex.  461— C.  A, 

In  an  action  of  ejectment  to  recover  lands 
from  a  railway  company  as  superfluous,  the 
question  to  be  left  to  the  jury  is,  whether  a 
reasonable  person  with  a  knowledge  of  all  the 
facts  actually  existing  at  the  end  of  the  ten 
years  prescribed  in  s.  127,  would  then  have  been 
justified  in  coming  to  the  conclusion  that  the 
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lands  would  be  required  for  the  purposes  of  the 
company.    lb, 

where  a  railway  company  is  authorized  by  its 
special  act  (with  which  the  Lands  Glauses  Act, 
1845,  and  the  Bailways  Clauses  Act,  1845,  are  in- 
corporated) to  acquire  lands  compulsorily  and 
also  for  extraordinary  purposes,  land  delineated 
in  the  parliamentary  plans,  and  described  in  the 
books  of  reference,  and  purchased  by  the  com- 

gany  pursuant  to  ag^reement,  no  notice  to  treat 
aving  been  given,  must  be  deemed  to  have  been 
acquired  under  the  provisions  of  the  special  act, 
and  the  Lands  Clauses  Act,  1845,  within  the 
meaning  of  s.  127  of  the  latter  act ;  and  al- 
though for  some  years  after  the  purchase  no 
woila  are  constructed  upon  the  land,  yet  if  at  a 
subsequent  time  it  becomes  useful  for  the  pur- 
poses of  the  railway,  it  cannot  be  deemed  to 
have  been  purchased  for  extraordinary  purposes. 
Hooper  v.  Bourne,  3  Q.  B.  D.  258 ;  47  L.  J., 
Q.  B.  437  ;  37  L.  T.  594  ;  26  W.  R.  295— C.  A. 
Affirmed  in  the  House  of  Lords,  5  App.  Cas.  1  ; 
49  L.  J.,  Q.  B.  370  ;  42  L.  T.  97  ;  28  W.  B.  493  ; 
44  J.  P.  327. 

The  mere  fact  that  the  land  had  not  been  built 
upon  is  not  conclusive ;  all  the  circumstances 
must  be  considered.    lb. 

The  fact  that  the  lands  were  in  the  neighbour- 
hood of  a  populous  town  was  a  circumstance  to 
raise  a  presumption  that  the  lands  would  be 
wanted  on  account  of  increased  traffic  on  the 
railway.    lb. 

Per  Lord  0*Hagan  : — An  actual  present  in- 
tention to  employ  the  land  for  the  purposes  of 
the  railway  need  not  have  been  formed  within 
the  prescribed  time,  in  order  to  prevent  a  for- 
feiture at  the  end  of  it.    lb. 

In  a  case  of  this  kind  the  burden  of  proving 
a  title  to  the  land,  as  superfluous  land,  lies  upon 
the  claimant.    lb. 

And,  semble,  that  the  fact  that  they  were  bo 
wanted  in  1868  raised  a  reasonable  presumption 
that  in  1863  the  want  of  them  for  railway  pur- 
poses had  been  foreseen.    lb. 

Per  the  Lord  Chancellor  (Earl  Cairns)  : — ^If  a 
railway  company  purchases  land  and  the  minerals 
under  its  surface,  and  the  sur&ce  is  not  at  that 
time  wanted  for  the  purposes  of  the  railway,  but 
afterwards  becomes  so,  and  can  be  used  without 
requiring  the  support  of  the  minerals,  qussre, 
whether  there  is  any  authority  which  requires 
the  company  to  sell  the  minerals  apart  from  the 
land,  or,  in  default  of  such  sale,  vests  them  in 
the  adjoining  owner.    lb. 

m 

How  separated  firom  Land  required  by  Com- 
pany.] —  **  Superfluous  land  "  must  be  land 
separated  by  a  vertical,  not  by  a  horizontal, 
boundary  from  land  required  for  the  purposes  of 
the  company.  Metropolitan  Dutriot  Railway 
Compwny  and  Cosh,  In  re,  la  Ch.  D.  607 ;  49 
L.  X,  Ch.  277  ;  42  L.  T.  73  ;  28  W.  R.  685  ;  44 
J.  P.  393— C.  A. 

Where  a  station  is  erected  on  arches  on 
land  taken  for  the  purposes  of  a  private  act, 
the  pcut  of  the  land  under  the  arches  is  not 
*' superfluous  land  "  within  s.  127  of  the  Lands 
Clauses  Act.  Mwlliner  v.  Midland  Railway 
Company,  11  Ch.  D.  611  ;  48  L.  J.,  Ch.  258  ;  40 
L.  T.  121 ;  27  W.  B.  330. 

4.  Building  Pubposbs. 
Building  Sights  over  Crown  of  Tunnel.]— A 


railway  company  acquired  land  under  special 
acts,  which  contained  no  provision  as  to  sale 
of  superfluous  lands,  but  incorporated  the  Lands 
Clauses  Consolidation  Act,  1845.  They  made 
their  line  in  a  cutting  wMch  they  covered  over 
with  an  arch  forming  a  tunnel : — field,  that  the 
company  had  no  right  to  grant  building  rights 
over  the  crown  of  the  tunnel.  Metropolitan 
District  Railwa/y  Company  and  Cosh,  Jtn  re,  40 
L.  T.  482.  Affirmed  on  appeal,  13  Ch.  D.  607  ; 
49  L.  J.,  Ch.  277  ;  42  L.  T.  73  ;  28  W.  R.  686  ;  44 
J.  P.  393— C.  A. 

What  are.] — ^Lands  used  for  building  purposes 
must  be  lands  actually  laid  out  for  that  purpose 
at  the  time  of  their  being  taken  bv  the  railway. 
Coventry  v.  I^mdon,  Brighton  and  South  Coast 
Railway  Company,  5  L.  R.,  Eq.  104  ;  37  L.  J. , 
Ch.  90  ;  17  L.  T.  368  ;  16  W.  R.  267. 

Landis  merely  niched  or  staked  out  for  building 
purposes  are  not  surplus  lands  of  a  company 
within  the  exception  in  s.  128.  Blaehmore  v. 
London  and  South-Western  Railway  Company y 
38  L.  J.,  Ch.  19  ;  19  L.  T.  4  ;    16  W.  R.  1105. 

Within  a  Town.] — To  bring  lands  within  the 
exception  in  s.  128,  as  within  a  town,  they  must 
be  encompassed  by  the  buildings  constituting  the 
town.  And  they  will  not  be  brought  within 
the  exception  "  as  used  for  building  purposes,** 
merely  by  being  marked  out  in  plots  for,  and  by 
being  capable  of  being  used  for  building  purposes, 
but  must  be  connected  with  building  purposes. 
London  and  South-  Western  Railioay  tkmpam^, 
V.  Blaehmore,  4  L.  R.,  H.  L.  610  ;  39  L.  JT,  Cn. 
713  ;  23  L.  T.  504  ;  19  W.  R.  305. 

The  terms  of  the  exception  of  the  Lands  Clauses 
Act,  8. 128,  in  respect  of  land  situate  within  a 
town,  or  land  built  upon  or  used  for  building  pur- 
poses, are  not  satisfied  by  the  mere  fact  of  the 
land  taken  being  within  the  borough  boundary 
of  some  town,  or  having  upon  it  one  or  two  houses, 
or  being  capable  of  use  as  building  groxmd.  But 
it  must  either  belong  to  that  part  of  the  solum  of 
a  town  which  is  surrounded  or  covered  by  con- 
tinuous houses,  or,  if  not  situate  in  a  town  itself, 
be  land  covered  with  continuous  buildings  eodem 
modo  in  which  the  solum  of  the  town  may  be  de- 
scribed as  so  covered,  or  be  land  actually  and  de 
facto  used  for  building  purposes.  Carinaton  v. 
Wycombe  Railway  Company,  3  L.  R.,  Ch.  377  ; 
37  L.  J.,  Ch.  213  ;  18  L.  T.  96 ;  16  W.  R. 
494. 

5.  In  OTHteB  Cabes. 

Creditor  entitled  to  Order  for  Sale.]— An  exist- 
ing railway  company  was  authorized  to  make  an 
extension  line,  by  an  act  which  enacted  that  the 
capital  might  be  raised  by  an  issue  of  new  shares, 
to  be  called  extension  shares,  and  that  the  works 
authorized  by  it  should,  for  financial  purposes, 
form  a  separate  undertaking,  and  that  the  capital 
and  new  shares  created  under  its  powers  should 
constitute  a  separate  capital ;  and  that  the  profits 
of  the  extension  line  applicable  to  dividend  should 
be  wholly  applied  in  payment  of  dividend  on  the 
extension  shares ;  and  that  the  extension  share- 
holders should  not  be  entitled  to  dividends  out  of 
any  other  profits  of  tiie  company,  and  that  the 
company  might  raise  by  mortgage  any  additional 
sums  not  exceeding  28,000Z. ;  but  not  till  all  the 
extension  capital  had  been  subscribed  for  and  half 
of  it  paid  up  ;  and  that  the  money  raised  by  new 
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skares  or  mortgage  should  be  applied  only  for 
the  purposes  of  the  extension  act.  A  contractor, 
to  whom  the  company  was  indebted  in  respect  of 
the  construction  of  the  original  line,  obtained 
judgment  against  the  company,  extended  certain 
surplus  lands  acquired  under  the  powers  of  the 
extension  act,  and  then  applied  to  the  court  for 
a  sale  : — Held,  that  the  creditor  was  entitled  to 
an  order  for  sale ;  for  that,  whatever  might  be 
the  rights  of  the  different  classes  of  shareholders 
inter  se,  the  lands  were  lands  of  the  company, 
liable  to  be  sold  for  payment  of  any  judgment 
debts  of  the  company.  Ogilviey  In  re,  7  L.  B., 
Ch.  174  ;  41  L.  J.,  Ch.  336  ;  25  L.  T.  860 ;  20 
W.  R.  226. 

Upon  a  petition  of  a  judgment  creditor  of  a 
railway,  an  order  was  made,  without  directing 
inquiries,  for  a  sale  of  surplus  land  of  the  com- 
pany not  required  for  the  undertaking  and  not 
used  for  building  purposes,  which  had  been 
delivered' in  execution  to  the  petitioner  under  an 
elegit,  the  registry  of  which  was  still  in  force. 
The  company  was  ordered  to  execute  a  proper 
conveyance.  C€Une  Bailway  Company,  A  re,  9 
L.R.,  Eq.  668. 

Power  of  Sale  in  Aot.]— A  railway  company 
had  the  usual  power  of  selling  superfluous  lands. 
By  a  subsequent  extension  act,  powers  were  given 
to  the  company  of  leasing  and  mortgaging, 
without  limit  as  to  time,  such  of  these  luids  as 
were  connected  with  the  structure  of  the  railway: 
— Held,  that  the  extension  act  didno't  take  away 
the  power  of  sale  and  substitute  powers  of 
leasing  and  mortgaging,  but  amplified  the  power 
of  sale  by  removing  some  of  the  restrictions 
upon  it.  Ibmlin  v.  Buddy  18  L.  B.,  £q.  368 ;  43 
L.  J.,  Ch.  627  ;  22  W.  R.  629. 

Taking  up  Award,  ai  to.]— Where  under  the 
Lands  Glauses  Act,  1845,  s.  130,  a  reference  took 
place  to  ascertain  the  price  of  certain  superfluous 
laad  of  a  railway  company,  and  the  arbitrator, 
who  was  appointed  and.  proceeded  under  the 
earlier  sections  of  the  statute,  made  his  award, 
which  the  company  refused  to  take  up  ;  the 
court,  upon  an  application  for  a  mandamus  to 
compel  the  company  to  take  it  up,  refused  the 
writ.  Jones  v.  South  Staffordshire  Bailway 
Company,  19  L.  T.  603. 

Sale  by  one  Company  to  another.]— The  M. 
railway  company  having,  under  their  special 
act  passed  in  1872,  acquired  for  the  purposes  of 
their  undertaking  certain  lands  forming  part  of 
a  farm  belonging  to  H.,  purported,  acting  in 
excess  of  their  parliamentary  powers,  to  sell  and 
convey  the  lands  to  the  S.  railway  company 
under  a  bon&  fide  arrangement  by  which  they 
were  to  be  held  and  used  for  the  purposes  of  the 
undertakings  of  both  companies  :->Held,  that 
the  conveyance  from  the  M.  company  to  the 
S.  company  must  be  set  aside  as  ultra  vires. 
Hohhs  V.  Midland  Bailtoay  Company,  20  Ch.  D. 
418  ;  61  L.  J.,  Ch.  320 ;  46  L.  T.  270  :  30  W.  R. 
516. 

Covenant  to  Be-Convey— Validity.]— By  a 
deed  dated  in  August,  1865,  which  recited  that 
the  plaintiff  company  were  seised  in  fee-simple 
of  certain  land  which  was  no  longer  required 
for  the  purposes  of  their  railway,  the  company 
conveyed  the  land  to  G.  P.  in  fee  for  1002.  and 
O.  P.  covenanted  with  the  company  that  he,  his  I 


heirs  or  assigns,  would  at  any  time  thereafter 
whenever  the  land  might  be  required  for  the 
railway  or  works  of  the  company,  and  whenever 
thereunto  requested  by  the  company  on  a  six 
calendar  months'  notice,  and  upon  receiving 
lOOZ.,  re-convey  the  land  to  the  company.  In 
1879  the  defendant  purchased  the  land  from 
G.  P.'s  heir,  vnth  notice  of  the  above  covenant. 
In  1880  the  company  gave  the  defendant  notice 
to  re-convey  the  land,  and  upon  his  refusal  to  do 
so  this  action  was  brought  for  specific  perform- 
ance of  the  covenant.  The  company  had  power 
in  1865  by  their  special  act  to  purchase  land  by 
agreement,  thou^  not  compulsorily,  and  that 
power  was  extended  to^e  present  time  by  sab- 
sequent  acts  : — Held,  by  Kay,  J.,  that  the  tran- 
saction of  1865  was  not  ultra  vires  the  company, 
that  as  there  was  at  that  time  a  strong  proba- 
bility that  the  land  would  be  required  for  the 
purposes  of  the  company,  it  was  within  their 
power  to  enter  into  a  prospective  contract  to 
purchase  it,  and  that  the  sale  was  not  a  condi- 
tional sale,  but  an  absolute  sale  with  a  personal 
contract  by  the  purchaser  to  reselL  But  held, 
by  the  Court  of  Appeal,  that  the  covenant  in 
the  deed  of  1865  reserved  to  the  company  an 
interest  in  the  land,  and  that  the  sale  was  ultra 
vires  and  void,  for  that  under  the  Lands  Clauses 
Consolidation  Act,  1845,  s.  127,  land  sold  by  a 
company  as  superfluous  land  must  be  sold  abso- 
lutely without  reserving  any  interest  to  tlie 
company.  London  and  South'  Western  BaUvoay 
Company  v.  Oomm,  20  Ch.  D.  562  ;  51  L.  J.,  Ch. 
530  ;  46  L.  T.  449  ;  30  W.  B.  620— C.  A.  Bever- 
sing  51  L.  J.,  Ch.  193  ;  45  L.  T.  505  ;  30  W.  B. 
321. 

A.  conveyed  land  to  B.,  reserving  the  minerals, 
and  covenanted  that  in  case  he,  his  heirs  or 
assigns,  should  at  any  time  sell  the  minerals 
under  the  adjoining  land,  he,  his  heirs  or  assigns, 
would  offer  to  B.,  his  heirs  or  assigns,  the  re- 
served minerals  at  the  same  price  per  acre : — 
Held,  that  the  covenant  was  not  obnoxious  to 
the  rules  against  perpetuities,  and  the  offer  must 
be  made  in  writing.  Birmingham  Canal  Com- 
pany V.  Carttoriyhty  11  Ch.  D.  421 ;  48  L.  J., 
Ch.  552 ;  40  L.  T.  784  ;  27  W.  B.  597. 

Bestriotive  Covenant] — ^A  railway  company 
selling  its  superfluous  land  is  at  liberty  to  impose 
such  restrictive  conditions  upon  the  user  and 
enjoyment  of  the  land  as  may  most  conduce  to 
their  advantage  as  .vendors,  and  there  is  nothing 
in  the  Lands  Clauses  Consolidation  Act,  1845, 
to  deprive  them  in  this  respect  of  the  rights  of 
ordinary  vendors.  Higgins  and  Hitchman's 
Contract,  In  re,  21  Ch.  D.  96  ;  51 L.  J.,  Ch.  772  ; 
30  W.  B.  700 ;  46  J.  P.  806. 

Bight  to  Support]— Where  a  railway  com- 
pany has  compulsorily  purchased  land  with 
mines  and  minerals  subjacent  thereto,  and  sub- 
seqqently  sells  a  portion  thereof  as  superfluous 
land,  the  purchaser  from  the  railway  company 
does  not  acquire  tiie  right  of  subjacent  support 
for  his  surfox^  as  against  the  ovtmer  of  the  mines 
and  minerals,  and  therefore  cannot  maintain  an 
action  for  damages  against  the  mine  owner  for 
so  working  his  mines  as  to  cause  injury  to  the 
surface  and  the  buildings  erected  thereon. 
Pountney  v.  Clayton,  11  Q.  B.  D.  820 ;  62  L.  J., 
Q.  B.  666  ;  49  L.  T.  283  ;  31  W.  B.  664 ;  47 
J.  P.  788— C.  A.  Beversing  47  L.  T.  731 ;  31 
W.  B.  601. 
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Alienatioii  of  Land  under  ArohO—A  railway 
company,  having  the  usual  powers  under  their 
special  act  to  take  and  use  land  for  the  purpose 
of  the  railway  and  works,  cannot,  wheUier  for 
valuable  consideration  or  otherwise,  alienate  for 
any  purpose  except  the  purposes  of  the  act  any 
portion  of  its  land,  not  being  "  superfluous  land  " 
within  8. 127  of  the  Lands  Clauses  Act,  1845,  and 
not  being  land  taken  for  extraordinary  purposes 
within  s.  45  of  the  Railways  Clauses  Act,  1845, 
nor  any  easement  over  the  same.  Mulliner  y. 
Midland  Railway  C^mpanyy  11  Ch.  D.  611  ;  48 
L.  J.,  Ch.  268 ;  40  L.  T.  121  ;  27  W.  R.  330. 

The  B.  railway  company  having,  under  their 
«ct,  acquired  land,  constructed  their  railway, 
•and  erected  a  station  which  was  partly  built  on 
arches,  sold  to  their  contractors  their  superfluous 
land,  and  also  purported  to  convey  to  them 
without  consideration  a  right  of  way  under  one 
of  the  arches  leading  to  part  of  the  land  so  sold 
though  not  being  a  way  of  necessity  thereto. 
The  contractors  sold  the  land  and  alleged  right 
of  way  to  the  plaintiff.  The  M.  railway  com- 
pany had,  under  the  said  act,  entered  into  a 
"working  agreement  with  the  B.  railway  com- 
pany, whereby,  after  the  line  was  opened,  the 
M.  railway  company  were  "  to  manage,  work 
and  use  ^  the  railway  and  works,  and  to  develop 
the  traffic.  The  M.  railway  company  now  re- 
quired the  arch  in  question  as  a  closed  yard  for 
loading  and  unloading  goods.  In  an  action  by 
the  plaintiff  to  restrain  the  M.  railway  cooipany 
from  interfering  with  his  right  of  way  : — Held, 
that  the  alienation  of  the  right  of  way  under  the 
act  was  ultra  vires  ;  that  the  M.  railway  com- 
pany were  entitled  to  use  the  land  under  the 
arch  in  the  way  proposed  ;  and  that,  their  title 
being  prior  to  that  of  the  plaintiff,  who  must  be 
taken  to  have  notice  of  the  company's  rights,  his 
action  could  not  bo  sustained.    lb. 

Land  resting  upon  the  Footings  of  the  re« 
taining  Wall  of  a  Bailway  Embankment.] — 
W.  brought  an  action  for  trespass  against  a  rail- 
way company  in  placing  part  of  the  pier  of  a 
bridge  over  their  line  upon  his  land.  The  land 
had  been  originally  conveyed  by  the  railwav 
company  as  superfluous  land  to  the  pl^tiff  s 
predecessor  in  title,  by  a  conveyance  describing 
it  as  bounded  by  the  railway  on  one  side  and 
certain  cottages  on  the  other.  The  railway  was 
in  a  cutting,  and  the  visible  boundary  of  the 
land  was  a  wall  fourteen  inches  thick  at  the 
surface  of  the  ground.  This  wall  was  in  part  a 
retaining  wall,  built  to  prevent  the  side  of  the 
cutting  falling  in,  and  was  much  thicker  below 
the  su^ace  than  above  it.  The  pier  complained 
of  extended  less  than  two  feet  from  the  visible 
boundary  wall,  and  was  built  wholly  upon  ground 
lying  vertically  above  the  footings  of  the  lower 
part  of  the  wall  : — Held,  that  the  grouivl  verti- 
cally above  such  footings  was  not  land  required 
for  the  purposes  of  the  railway  within  the  mean- 
ing of  s.  127  of  the  Lands  Clauses  Consolidation 
Act,  which  the  company  were  unable  to  sell,  and 
had  passed  to  the  plamtifTs  predecessor  under 
the  description  in  the  conveyance.  Ware  v. 
Lo-ndon,  Brighton  arid  South  Coast  Bailway 
Company,  52  L.  J.,  Ch.  198  ;  47  L.  T.  641  j  31 
W.  R.  228. 

Tenant  of  Bailway  Company— EstoppeL] — ^A 

railway  company  acquired  land  for  the  purpose 
of  their  railway,  but,  not  wanting  it,  let  it  &om 


year  to  year  to  B. ;  in  consequence  of  their  ne- 
glect to  sell  it,  the  Lands  Clauses  Act,  s.  127, 
became  applicable  ;  the  adjacent  landowner  did 
not  interfere,  .and  B.  continued  tenant  till  his 
tenancy  was  determined  by  notice  to  quit. 
Before  this  he  had  let^  it  to  the  defendant,  who 
refusi^  to  go  out  on  the  ground  that  the  com- 
pany's title  had  ceased  : — Held,  that  whatever 
was  the  effect  of  the  section,  there  was  evidence 
of  B.  holding  under  a  new  tenancy  from  year  to 
year,  after  such  section  became  applicable,  that 
he  would  therefore  have  been  estopped  from 
disputing  the  oompany^s  title,  and  that  therefore 
the  defendant  was  also  estopped.  London  and 
North-  Western  Railway  Company  v.  West,  36 
L.  J.,  C.  P.  245  ;  2  L.  R.,  C.  P.  553. 
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See  DEBD. 


LAND  TAX. 

See  REVENUB. 


LABCENY. 

See  CRIMINAL    LAW. 


LEASE. 

See  LANDLORD   AND   TENANT. 


LEAVE   AND   LICENCE. 

See  LICENCE. 


LECTUBEB. 

See  BCCLBSLA.STICAL   LAW. 


1848 


LETTERS. 


18a 


LECTUBES. 

See  COPTBIOHT. 


LEGITIMACY. 

See  HUSBAND  AND  WIFE. 


LETTERS. 

1.  Property  in, 

2.  Written  vnthmit  Prejudice,  1843. 
8.  Effeet  on  Qmtraots,  1844. 

4.  Proof  of  Poking,  1848. 

6.  Croes-Examvnation  on,^See  EviDBNOB. 

6.  Of  Credit.— See  Banksbs  asd  Banking 

COMPANIBS. 

7.  Patent.See  Patent. 

1.  Pbopbbtt  in. 

Between  Bolieitor  and  GUent] — ^A  solicitor  is 
entitled  to  retain  as  his  own  property  letters 
addressed  to  him  bj  his  client  and  copies  in  his 
letter-book  of  his  own  letters  to  the  chent,  after 
the  client  has  transferred  the  business  to  which 
such  letters  relate  to  other  solicitors.  Wheat- 
or  oft  J  In  roy  6  Oh.  D.  97  ;  46  L.  J.,  Oh.  669  ;  26 
W.  R.  69.  , 

When  the  solicitor  of  a  company  writes  a  letter 
apparently  on  the  behalf  of  the  company,  he  has 
no  sach  property  in  the  letter  as  to  entitle  him 
to  prevent  its  publication,  although  he  swears 
that  it  was  written  in  his  private  capacity. 
Hotoard  v.  Ounn^  32  Beav.  462. 

Of  Beoeiver.] — The  receiver  of  a  letter  is  the 
owner  of  it,  and  may  use  it  for  all  lawful  pur- 
poses ;  the  only  right  which  the  writer  of  it  has 
in  r^erence  to  it  is  to  restrain  publication. 
MopkiMon  V.  Burghley,  2  Ii.  R.,  Ch.  447  ;  36 
L.  J.,  Ch.  604— L.  J. 

The  receiver  of  a  letter  has  a  sufficient  property 
in  the  paper  upon  which  it  is  written,  to  entitle 
Mm  to  maintain  detinue  for  it  against  the  sender, 
into  whose  hands  it  had  come  as  a  bailee.  Oliver 
V.  Oliver,  11  C.  B.,  N.  B.  139 ;  31  L.  J.,  0.  P.  4  ; 
8  Jur.,  N.  S.  612 ;  6  L.  T.  287 ;  10  W.  R.  18. 

Writer.] — ^A  copyright  in  private  letters  re- 
mains in  the  writer  after  transmission.  Perceval 
(^Lord}  V.  PhipjfSf  2  Ves.  &  B.  19.  And  see  Gee 
V.  Pritehard,  2  Swans.  402,  and  I%ompson  v. 
Stanhope,  Ambler,  737. 


2.  Wbitten  without  Pbbjudioe. 

Coirfers  absolute  Privilege.]— A  letter  from 
the  plaintiff's  solicitors  to  the  defendant,  which 
was  followed  in  a  day  or  two  by  another  letter 
guarding  against  prejudice  to  the  plaintiff's  legal 
and  other  rights,  was  not  allowea  to  be  used  oy 


the  defendant  as  evidence  for  any  porooee  of  his 
defence.    Peacock  v.  Harper,  26  W.  R.  109. 

When  a  negotiation  for  a  compromise  is 
commenced  by  one  letter  "  written  without  pre- 
judice," the  whole  is  protected.  Harrie,  JStar 
paHe,  Harris,  In  re,  10  JL  B.,  Gh.  264 ;  44  L.  J^ 
Bk.  33  ;  32  L.  T.  417  ;  23  W.  B.  631. 

The  defendant  being  sued  on  a  bill  of  exchange 
drawn  and  indorsed  by  him,  wrote  to  the  plain- 
tiff's attorney  in  a  letter  headed  **  Without  pre- 
judice," as  follows :  *^  I  never  had  any  notice  of 
dishonour  of  this  bill,  but  if  the  debt  will  be  ao- 
oepted  without  costs,  I  do  not  want  Mr.  Holds- 
worth  to  be  the  loser  of  it,  and  1  would  give  a 
cheque"  Thereupon  the  plaintiff  took  out  a 
rule  to  discontinue  the  action  on  payment  of 
costs,  which  were  afterwards  taxed  and  paid  by 
him.  Before  the  costs  were  paid  the  plaintiff 
commenced  another  action  on  the  bill  against 
the  defendant,  and  at  the  trial  offered  the  letter 
as  evidence  of  waiver  of  notice  of  dishonour,  and 
it  was  admitted,  and  the  jury  found  for  the  plain- 
tiff:— Held,  that  the  letter  was  a  oonditional 
offer  to  waive  notice  of  dishonour,  which  became 
absolute  when  the  plaintiff  accepted  the  terms 
by  discontinuing  the  first  action  and  foregoing 
costs,  and  was  therefore  rightly  admitted.  HoUU^ 
worth  V.  Dimtddle,  24  L.  T.  360 ;  19  W.  R.  798. 

A  letter  from  a  debtor  which  is  stated  to  be 
'*  without  prejudice,"  can  never  be  relied  upon 
to  take  the  case  out  of  the  Statute  of  Limitations, 
for  such  a  letter  does  not  amount  to  a  new  con- 
tract, but  is  merely  an  offer  which,  if  not  simply 
accepted  by  the  creditor,  is  intended  to  have  no 
effect  at  aU.  River  Steamer  Company,  In  re, 
Mitchell,  Ex  parte,  6  L.  R.,  Ch.  822  ;  26  L.  T. 
319;  19  W.  R.  1130. 

Writer  may  Use.] — ^Where  a  letter  is  ezprened 
to  be  written  "without  prejudice,"  although  it 
cannot  be  used  against  the  writer,  there  is  nothing 
to  prevent  the  writer  himself  from  using  it. 
Williame  v.  Thomae,  2  Dr.  Ac  8m.  29 ;  31  L.  J.» 
Ch.  674 ;  8  Jur.,  N.  S.  260 ;  7  L.  T.  184.  See 
further  cases  sub  tit.  Evidbngb. 

3.  Effect  on  Contbacts. 

Posting  at  Bueeessive  Dates.] — ^Proof  of  the 
posting  of  several  letters  at  successive  dates  is 
not  conclusive  of  any  of  them  having  been  re- 
ceived at  the  address  to  which  they  were  directed. 
Beidpath's  case,  Constantinople  and  Alexandria 
Hotels  Company,  In  re,  11  L.  R.,  Eq.  86 ;  40 
L.  J.,  Ch.  39  ;  23  L.  T.  834  ;  19  W.  R.  219. 

Ckmtraot,  when  Complete.] — ^A  proposed  oon* 
tract  is  not  binding  on  the  proposer  until  its 
acceptance  by  the  other  party  has  been  com- 
municated to  him,  and  posting  a  letter  com- 
municating the  acceptance  to  him  is  not  suffi- 
cient to  make  it  binding  on  him  if  he  does  not 
in  fact  receive  the  letter.  British  and  Amerieean 
Telegraph  Com2)any  v.  Colson,  6  L.  R.,  Bx.  106  ; 
40  L.  J.,  Ex.  97  ;  23  L.  T.  868.    See  neaot  case. 

The  defendant  applied  for  shares  in  the  plain- 
tiff company.  The  company  allotted  the  shares 
to  the  defendant  and  duly  addressed  to  him  aud 
posted  a  letter  containing  the  notice  of  allot- 
ment, but  l^e  letter  never  was  received  by  him  : 
— Held,  by  Baggallay  and  Thesiger,  L.  JJ.» 
Bramwell,  L.  J.,  dissenting,  that  the  defendant 
was  a  shareholder.  British  and  American  2kle- 
graph    Company   v.   Colson,  supra,  overmledL 
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Household  IHre  Inturanee  Compa/ny  t.  Qramt,  4 
Ex.  D.  216  ;  48  L.  J.,  Ex.  577  ;  41  L.  T.  298  ; 
27  W.  R.  858—0.  A. 

A  contract  is  complete  when  a  letter  has  been 
posted  accepting  an  offer  which  can  be  accepted 
by  letter  so  sent.  Imperial  Land  Company  qf 
MarseilleSf  In  re,  HarrWi  case,  7  L.  B.,  Ch. 
687  ;  41  L.  J.,  Ch.  621 ;  26  L.  T.  781 ;  20  W.  E. 
690. 

A  letter  of  application  for  shares  in  a  com- 
pany was  put  into  the  post,  and  was  duly  re- 
ceived by  the  directors.  A  committee  appointed 
by  the  directors  allotted  100  shares  to  the  appli- 
cant, and  the  secretary  of  the  company  put  into 
the  post  a  letter  addressed  to  the  applicant  in- 
forming him  that  the  shares  had  been  allotted  to 
him,  and  that  10  per  cent,  interest  would  be 
charged  on  the  balanoe  due  in  respect  of  the 
shares.  The  letter  was  duly  receiyed  by  the 
applicant)  but  before  he  received  it  he  had  sent 
by  post  a  letter  declining  to  accept  any  shares  : 
— Held,  that  the  contract  was  completed  when 
the  letter  announcing  the  allotment  of  the  shares 
was  put  into  the  post.    lb, 

A  company  bemg  in  course  of  formation,  T., 
in  March,  1866,  sent  a  written  application  for 
shares,  giving  an  imperfect  address.  Shares 
were  allotted  to  him,  and  notice  of  the  allotment 
posted  on  the  16th  of  March  to  the  address  given 
on  his  ajpplication.  This  should  have  reached 
him  on  the  17th,  but  owing  to  this  address  being 
imperfect,  it  did  not  reach  him  at  all.  Another 
letter  was  posted  on  the  20th,  which  reached 
him  on  the  21st.  On  the  20th  he  posted  a  letter 
to  revoke  his  application  for  shares  : — Held,  tJiat 
as  the  notice  oi  the  16th  would  have  reached 
him  but  for  his  giving  a  wrong  address,  its  being 
posted  must  be  taken  as  good  notice  to  him,  and 
that  his  revocation  was  too  late.  Imperial  Land 
Company  of  Marseilles^  In  re,  Townsend^s  case^ 
13  L.  R.,  Eq.  148  ;  41  L.  J.,  Oh.  198  ;  26  L.  T. 
692  ;  20  W.  R.  164. 

When  a  person  has  applied  for  shares,  and 
they  have  been  allotted  to  nim,  and  notice  of  the 
allotment  has  been  posted  to  and  receivcxl  by  the 
allottee,  the  date  at  which  the  contract  to  take 
the  shares  is  completed  is  the  time  of  the  post- 
ing the  notice  :  and  if  the  allottee  sets  up  a 
revocation,  he  must  prove  that  the  letter  of  revo- 
cation was  posted  before  the  notice  of  idlotment. 

When  an  application  for  shares  in  a  company 
has  been  sent  by  post,  the  contract  to  take  shares 
is  complete  and  binding  from  the  moment  that 
the  letter  announcing  the  allotment  is  put  into 
the  post,  whether  such  letter  subsequently 
reaches  the  allottee  or  not.  Impendl  Land 
Company  of  Marseilles j  In  r<f,  WalVs  casoj  15 
L.  R.,  Eq.  18  ;  42  L.  J.,  Oh.  372. 

On  the  28th  June,  1873,  M.  H.  by  deed  agreed 
to  assign  for  value  a  policy,  effected  with  the 
Reliance  Assurance  Society  on  his  own  life,  to 
his  father,  who,  on  the  same  day,  b^  a  separate 
deed  assigned  it  to  D.  by  way  of  equitable  mort- 
gage to  secure  a  present  loan  and  future  advances. 
The  parties  were  all  resident  in  Ireland,  and  a 
memorandum  at  foot  of  the  policy  which  had 
been  issued  from  the  Dublin  branch  office,  di- 
rected that  notice  of  assignments  should  be  given 
at  the  head  office  in  London.  Immediately  upon 
the  execution  of  the  deeds  of  the  28th  June,  D. 
prepared  a  formal  notice  of  the  assignment  to 
the  father,  in  whose  name  and  at  whose  request 
it  was  signed  by  him  and  addressed  and  posted 


in  Dublin  to  B.,  the  society's  secretary  at  the 
London  office.  M.  H.,  the  son,  was  adjudicated 
a  bankrupt  in  January,  1874,  and  died  in  the 
following  August,  when  his  assignees  in  bank- 
ruptcy gave  notice  to  the  London  office,  and 
claimed  the  proceeds  of  the  policy  as  having 
been  in  his  order  or  disposition  at  the  time  of 
his  adjudication,  B.  deposing  that  D.'s  notice 
had  never  reached  the  London  office :— Held,  per 
Ball,  0.,  that  the  notice  having  been  duly  posted, 
must  be  presumed  to  have  reached  its  destina- 
tion; and,  per  Christian,  L.  J.,  that,  irrespec- 
tively of  the  question  whether  the  notice  was 
actually  received  at  the  office,  the  mere  posting 
of  it  ¥ras  effectual  to  prevent  the  policy  from 
being  in  the  order  or  disposition  of  the  bankrupt 
at  the  date  of  his  bankruptcy  by  the  consent  and 
permission  of  the  true  owner  within  the  meaning 
of  the  Irish  Bankrupt  and  Insolvent  Act,  1867 
(20  &  21  Vict,  a  60),  s.  818.  Hickey,  In  re^  10 
Ir.  R.,  Eq.  117—0.  A. 
See  further^  Contract. 

Contract,  where  made.] — ^The  defendant  ^ted 
a  letter  at  a  post-office  within  the  jurisdiction 
of  the  Mayor^  Court  of  London  addressed  to, 
and  received  by,  the  plaintiff  outside  the  juris- 
diction. The  letter  contained  an  order  for  goods. 
The  plaintiff  did  not  reply  accepting  the  offer, 
but  sent  the  goods  ordered  to  the  defendant's 
office  within  the  jurisdiction  : — Held,  tJiat  the 
contract  was  made  within  the  jurisdiction,  and 
that  the  posting  of  the  order  within  the  jurisdic- 
tion was  the  making  of  the  offer  within,  and 
delivery  of  the  goods  within,  the  acceptance  of 
it  within.  Taylor  v.  Jones,  1  0.  P.  D.  87 ;  45 
L.  J.,  0.  P.  110  ;  34  L.  T.  131. 

A  defendant  in  an  action  in  the  Mayor's  Court, 
had  written  a  letter  addressed  to  and  received  by 
the  plaintiff  in  the  city,  but  posted  out  of  the 
city,  in  which  there  was  a  distinct  admission  of 
the  debt  afterwards  sued  for.  A  rule  nisi  having 
been  obtained  for  a  prohibition  to  the  Mayor's 
Court,  it  was  held  that  upon  a  claim  on  an 
account  stated  the  prohibition  could  not  issue,  as 
the  Mayor's  Court  nad  jurisdiction  ;  that  by  the 
receipt  of  the  letter  in  the  city  an  account  was 
stated  in  the  jurisdiction,  and,  therefore,  a  com- 
plete cause  of  action  arose  there.  Ecans  v. 
NiehoUon  (No.  2),  32  L.  T.  778. 

Held,  that  the  statement  of  an  account  is 
analogous  to  the  acceptance  of  a  contract,  and 
that  an  account  was  here  stated  by  the  defendant 
at  the  moment  when  he  posted  the  letter,  and 
that  the  statement  vtras  continuous  until  it 
reached  the  plaintiff,  at  which  time  it  was  an 
account  stated  to  him  at  the  place  where  he  re- 
ceived it.    Ih, 

The  defendant  ordered  goods  of  the  plaintiff's 
traveller  in  Battersea,  and  they  were  delivered  to 
him  at  his  place  of  business  in  Battersea,  where 
he  resided.  There  was  no  statement  as  to  the 
place  from  which  the  goods  were  sent ;  but,  after 
they,  had  been  received  by  him,  the  def endtuit,  in 
answer  to  a  letter  written  to  him  by  the  plain- 
tiffs solicitor  in  King  William-street,  City, 
demanding  payment  of  the  price,  8Z.  8«.  6<2., 
wrote  to  the  solicitor  (whether  by  post  or  other- 
wise did  not  appear), ''  I  will  call  at  your  office 
in  the  early  part  of  next  week,  and  hope  to  make 
some  satisfactoiy  arrangement  for  the  payment 
of  Mr.  Taylor's  claim."  Upon  a  rule  for  a  pro- 
hibition to  restrain  the  proceedings  in  an  action 
brought  in  the  Mayor^s  Court  for  goods  sold  and 
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delivered  at  the  defendant's  request,  and  upon 
accounts  stated  : — ^Held,  a  sufficient  admission 
of  the  debt  to  support  an  account  stated,  and 
to  warrant  the  court  in  assuming  that  there  was 
a  cause  of  action  arising  within  the  jurisdiction 
of  the  Major's  Court.  Taylor  v.  NicholU,  1  0. 
P.  D.  242  ;  45  L.  J.,  C.  P.  466  j  24  W.  E.  673. 

Variation.] — If  a  person  who  receives  a  letter 
containing  tnc  terms  of  a  proposed  agreement 
writes  an  answer  reciting  those  terms,  and  de- 
claring his  acceptance  of  them,  he  cannot,  in  any 
way,  vary  the  effect  of  them  without  distinctly 
calling  the  attention  of  the  party  making  the 
offer  to  the  fact  of  his  desire  to  do  so.  EngUsh 
and  Foreign  Credit  Company  v.  Arduin,  6  L.  B., 
H.  L.  64 ;  40  L.  J.,  Ex.  108. 

If  the  terms  of  a  contract  are  proposed  and  ac- 
cepted by  letters,  but  are  afterwards  varied  by  the 
contract  as  drawn  up,  the  construction  of  the  con- 
tract cannot  be  affected  by  the  letters.  Farqu- 
harson  v.  JBartton,  4  Bligh,  N.  IS.  660. 

Vatnre  of  Address.] — An  agreement  to  employ 
the  plaintiff  in  a  particular  situation  cannot  be 
inferred  from  a  direction  upon  a  letter  addressed 
by  the  defendant  to  the  plaintiff  in  that  character, 
the  latter  relating  to  the  quantum  of  salaiy  only. 
Ckiodi  V.  Waters,  1  Stark.  385. 

Withdrawal  boforo  Aeoeptanee.] — ^An  offer  in 
writing  for  the  sale  of  real  estate,  giving  time 
for  the  acceptance  of  the  offer,  cannot  l^  con- 
verted into  a  binding  contract,  if  at  any  time 
before  acceptance  the  person  to  whom  the  offer 
is  made  becomes  aware  of  its  withdrawal, 
although  formal  notice  of  such  withdrawal 
may  not  be  given  to  him.  JDieMmon  v. 
Jhdds,  2  Oh.  D.  463  ;  45  L.  J.,  Ch.  777  ;  34 
L.  T.  607  ;  24  W.  R.  504— C.  A. 

Bevooation  of  Offer,  whenBffeotive.] — The  de- 
fendant, being  posseissed  of  warrants  for  iron, 
wrote  from  London  to  the  plaintifb  at  Middles- 
borough  asking  whether  they  could  get  him  an 
offer  for  the  warrants.  Further  correspondence 
ensued,  and  ultimately  the  defendant  wrote  to 
the  plaintiffs  fixing  40«.  per  ton,  net  cash,  as  the 
lowest  price  at  which  he  could  sell,  and  stating 
that  he  would  hold  the  offer  open  till  the  follow- 
ing Monday.  The  plaintiffs  on  the  Monday 
morning  at  9.42  telegraphed  to  the  defendant : 
*'  Please  wire  whether  you  would  accept  forty  for 
delivery  over  two  months,  or  if  not,  longest  limit 
you  could  give."  The  defendant  sent  no  answer 
to  this  telegram,  and  after  its  receipt  on  the 
same  dav  he  sold  the  warrants,  and  at  1.25  P.il. 
telegraphed  to  plaintifb  that  he  had  done  so. 
Before  the  arrival  of  his  telegram  to  that  effect, 
the  plaintiffs  having  at  1  P.ii.  found  a  purchaser 
for  the  iron,  sent  a  telegram  at  1.34  P.ii.  to  the 
defendant  stating  that  they  had  secured  his  price. 
The  defendant  refused  to  deliver  the  iron,  and 
thereupon  the  plainti^  brought  an  action  against 
him  for  non-deliveiy  thereof.  The  j  ury  found  at 
the  trial  that  the  relation  between  the  parties 
was  that  of  buyer  and  seller,  not  of  principal  and 
agent.  The  state  of  the  iron  market  was  very  un- 
settled at  the  time  of  the  transaction,  and  it  was 
impossible  to  foresee  when  the  plaintiffs*  tele- 
gram was  sent  at  9.42  A.H.  how  prices  would 
range  during  the  day : — Held,  that  under  the 
circumstances  the  plaintiffs*  telegram  at  9.42 
ought  not  to  be  oonstrued  as  a  rejection  of 


the  defendant's  offer,  but  merely  as  an  inquiry 
whether  he  would  modify  the  tennsof  it,  and 
that,  although  the  defendant  was  at  liberty  to  re- 
voke his  offer  before  the  close  of  the  day  on 
Monday,  such  revocation  was  not  effectual  until 
it  reached  the  plaintiffis ;  consequently  the  defen- 
dant's offer  was  still  open  when  the  plaintifis 
accepted  it,  and  the  action  was,  therefore,  main- 
tainable. Cooke  V.  Oxley  (3  T.  B.  663)  discoseed. 
Stevenson  v.  McLean,  5  Q.  B.  D.  346  ;  49  L.  J., 
Q.  B.  701 J  42  L.  T.  897  ;  28  W.  B.  916. 

Beelaiming  after  Posting,  j]  —  A  banker  at 
Lyons  posted  a  letter  containing  bills  of  ex- 
change to  D.  in  London,  but  before  the  de- 
parture of  the  mail  he  received  a  tel^;nun 
from  D.,  telling  him  to  remit  nothing.  The 
banker  accordingly  sent  to  the  post-office  to 
reclaim  his  letter,  which  by  the  regulation  of 
the  French  post-office  he  was  entiUed  to  do 
on  complying  with  certain  formalities.  Bj 
mistake  the  formalities  were  not  observed  and 
the  letter  was  forwarded  to  its  destinatknu 
Li  the  meantime  D.  had  filed  a  petition  for 
liquidation: — Held,  that  the  prop^ty  in  the 
bills  did  not  pass  to  the  trustee.  Cote,  Ex 
parte,  Deveze,  In  re,  9  L.  B.,  Ch.  27 ;  43  L.  J., 
iBk.  19  ;  29  L.  T.  598  ;  22  W.  B.  39. 

Secondary  £videno6.] — ^A  letter,  setting  forth 
the  terms  of  a  contract  contained  in  another 
letter  between  the  same  parties,  is  evidence  to  go 
to  the  jury  of  the  original  contract.  i\WMA  t. 
Patrick,  2  C.  &  K.  641. 

And  see  further,  CONTRACT. 

4.  Pboof  of  Posting. 

Conne  of  Bnsinets.]— A  witness  piodooed  a 
copy  of  a  letter  which  he  said  was  made  by  him, 
and  he  swore  that  he  should  in  the  ordinary 
course  have  posted  the  original : — ^Held,  that  this 
was  evidence  of  posting,  and  that,  the  original 
not  being  produced,  the  copy  was  good  secondary 
evidence.  Trotter  v.  Maclean,  13  Ch.  D.  574; 
42  L.  T.  118  ;  28  W.  B.  244. 

The  fact  of  copies  of  letters  being  kept  in  a 
merchant's  letter-book  is  evidence  against  the 
party  of  the  letters  being  sent.  Sttirge  v. 
Buchanan,  2  P.  &  D.  573  ;  10  A.  &  E.  598 ;  2  M. 
&  Bob.  90. 

An  entry  of  a  letter  in  a  mercbant's  lette> 
book  produced  by  the  clerk  who  copied  it,  who 
gave  evidence  that  i^Eter  copying  letters  it  was 
the  custom  in  the  office  to  return  them  to  the 
defendant  to  seal,  and  that  either  he  or  another 
clerk  always  carried  the  letters  to  the  post-offioe 
but  neither  of  the  clerks  recollected  the  parti- 
cular letter  : — Held,  that  as  the  letters  were  after 
being  copied  returned  to  the  defendant,  the 
entry  could  not  be  read  in  proof  of  the  letter 
having  been  sent.  Toosey  v.  WUliams,  M.  &  M. 
129. 

An  entry  of  a  deceased  clerk  of  a  merchant  in 
a  letter-book  was  received  in  evidence,  on  proof 
that  it  was  made  in  the  usual  course  ol  busines 
in  the  merchant's  counting-house.  Hagedom  v. 
Beid,  8  Gamp.  370. 

Date.] — The  date  of  a  letter  is  primA  facie  evi- 
dence that  it  was  written  when  dated.  Anon,,  2 
Chit  194. 

The  date  of  the  postmark  upon  a  letter  is 
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prim&  facie  eTidence  that  such  letter  existed  at 
the  time  of  that  date,  but  it  is  necessaiy  to  prove 
that  the  letter  bears  the  genuine  postmark  used 
by  the  particular  post-oflftoe  whose  stamp  it  pur- 
ports to  bear  at  the  time.  Fletcher  v.  Braddyly 
3  Stark.  64. 

The  post-office  mark  is  not  conclusive  of  the 
time  whffD.  a  letter  was  posted.  Stooken  v. 
Collin,  7  M.  &  W.  615  ;  9  C.  &  P.  663. 

And  see  Heidpath's  case,  11  L.  R.,  Eq.  86,  &c., 
euprci. 


LEVABI  FACIAS. 

See  EXECUTION. 


LIBEL. 

See  DEFAMATION. 


LIBBABT. 

Adoption  of  the  Aet — ^Denuuid  of  Poll.] — ^At  a 

meeting  of  the  ratepayers  of  the  district  of  W., 
duly  convened  by  the  defendants  under  s.  6  of  the 
Free  Libraries  Act,  1865,  a  resolution  in  favour 
of  the  adoption  of  that  act  was  carried.  A  poll 
was  demanded  on  behalf  of  two  ratepayers,  but 
was  not  taken.  A  mandamus  directea  to  the  de- 
fendants having  been  applied  for  commanding 
them  to  adopt  and  carry  out  the  provisions  of  the 
act  within  the  district : — Held,  that  the  common- 
law  right  to  have  a  poll  taken  existed,  and  had  not 
been  taken  away  by  the  Free  Libraries  Amend- 
ment Act,  1877  (40  &  41  Vict.  c.  54),  and  that,  as 
the  poll  had  never  been  taken,  the  resolution  of 
the  meeting  was  of  no  effect,  and  the  act  had  not 
been  properly  adopted.  Reg,  v.  Wimbledon  Local 
Board,  8  Q.  B.  D.  469  ;  51  L.  J.,  Q.  B.  219  ;  46 
L.  T.  47  ;  30  W.  R.  400 ;  46  J.  P.  292— C.  A. 
Affirming  46  L.  T.  441. 

Where  the  question  is  put  to  a  meeting  of  rate- 
payers held  under  the  Public  Libraries  Act,  1855 
(18  &  19  Vict.  c.  70),  s.  8,  whether  the  act  shall 
be  adopted  for  the  parish,  a  poll  can  be  demanded 
as  of  right.  B^g.  v.  SairU  Matthew,  Bethnal 
Green  {Vestry^  32  L.  T.  558. 

Bating  of.]— iS^d  Rates  and  Rating. 


LICENCE. 

1.  Grant, 

2.  Revocation  and  Determination,  1853. 

3.  liehing  Licence, — See  Fish. 

4.  To  Kill  Game,— See  Gamb. 


5.  JPor   Sale  of  Intosnoating  Liquor»,^See 

INTOXIGATING  LlQUOBS. 

6.  Between  Landlord  and  Tenant, — See  Land* 

LOBD  AND  Tenant. 

7.  For  Music  and  Bancing, — See  Disobdebly 

Houses. 

8.  Marriage    Licence,— See    HUSBAND    AND 

Wipe. 

9.  To  Theatres. — See  Theatbe. 
10.  Other  Licences, — See  Health. 

1.  Gbant. 

By  Parol.] — ^A  beneficial  licence  to  be  exer- 
cised upon  land  may  be  granted  without  deed, 
and  without  writing.  Taylery,  Waters,  7  T&rmU 
374. 


Of  Bight  to  Brain.] — ^A  verbal  licence  is 


not  sufficient  to  confer  an  easement  of  having  a 
drain  in  the  land  of  another  to  convey  water, 
and  such  licence  may  be  revoked,  though  it  has 
been  acted  upon.  Cocker  v.  Cowper,  1  C,  M.  & 
R.  418  ;  5  Tyr.  103. 
• 

Bight  to  Shoot  and  take  away  Game.] — A  grant 
of  a  right  to  shoot  over  land  and  to  take  away  a 
part  of  the  game  killed  is  a  grant  of  an  interest 
in  land  and  within  the  Statute  of  Frauds. 
Webber  v.  Lee,  9  Q.  B.  D.  315  ;  51  L.  J.,  Q.  B. 
486  ;  47  L.  T.  215  ;  30  W.  R.  866  ;  47  J.  P.  4— 
C.  A.  Affirming  51  L.  J.,  Q.  B.  174 ;  45  L.  T. 
691 ;  46  J.  P.  327. 

To  take  away  Goods.] — ^A.,  being  on  the 
eve  of  insolvency,  made  a  bonft  fide  verbal  as- 
signment of  all  his  goods  to  B.  in  trust  for  the 
payment  of  his  debts,  and  to  hold  the  surplus  for 
relations  who  had  advanced  money  to  him.  An 
order  was  g^ven  by  B.,  with  A.'s  consent,  for 
sending  the  goods  to  an  auctioneer  for  sale  from 
time  to  time,  and  several  portions  were  accord- 
ingly parted  with  and  sold  : — Held,  that  the 
successive  deliveries  were  made  under  a  mere 
licence  to  sell  the  goods  &om  time  to  time,  and 
that  the  property  in  the  whole  did  not  pass  to  B» 
Normansell  v.  Creft,  17  L.  J.,  Q.  B.  297. 

A  licence  is  not  implied  by  law  to  a  purchaser 
of  goods  (though  sold  under  an  execution  or  a 
distress),  to  enter  upon  the  premises  of  the 
former  owner  and  take  them  away,  although 
they  have  remained  there  with  his  assent. 
WUliams  v.  Morri4,  8  M.  &  W.  488. 

To  Enter  and  Repair.] — In  a  lease  of  a  newly* 
constructed  grain  warehouse  there  was  a  cove- 
nant by  the  lessor  that  he  would  during  the 
term  "  keep  the  main  walls  and  main  timbers  of 
the  warehouse  in  good  repair  and  condition.'* 
The  lessee  entered  under  the  lease  and  stored 
grain  in  it  in  a  reasonable  and  proper  way.  After 
a  short  time  a  beam  which  supported  one  of  the 
floors  broke,  and  ultimately  the  external  wall& 
sank  and  bulged  outwards,  and  the  lessor  spent 
a  large  sum  in  repairing  the  premises.  In  an^ 
action  by  the  lessor  to  recover  from  the  lessee 
what  he  had  thus  expended: — Held,  that  the 
lessee  had  not  been  guilty  of  waste.  Saner  v. 
Bilton,  7  Ch.  D.  816 ;  47  L.  J.,  Ch.  267 ;  38 
L.  T.  281  ;  26  W.  R.  394. 

Held,  also,  that  the  covenant  implied  a  licence 
by  the  tenant  to  the  landlord  to  enter  upon  the 
premises  for  a  reasonable  time  for  the  purpose 
of  executing  the  necessary  repairs.    lb, 

A  landloM  in  the  absence  of  an  express  power- 
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is  not  entitled  to  enter  upon  the  demised  pre- 
mises to  repair.  Stacker  t.  Planet  Building 
Society,  27  W.  R.  877. 

To  ^eot.]'^A  licence  given  by  a  tenant  to 
his  landlord  to  eject  him  from  the  premises  is 
▼oid,  as  offending  against  5  Bic.  2,  st.  1,  c.  8. 
JSdwiek  V.  Mawkes,  18  04i«  D.  199  ;  50  L.  J.,  Ch. 
577  ;  45  L.  T.  168 ;  29  W.  R.  918. 

To  remove  ri:iUiires.] — ^A  plaintiff,  a  tenant 
of  a  house  for  a  term  of  years,  being  possessed  of 
shelves,  stoves,  ranges,  ovens,  boilers,  and  other 
articles  of  household  use,  his  own  property,  but 
annexed  to  the  freehold,  requested  the  landlord 
to  purchase  them  at  the  expiration  of  the  term, 
or  let  them  remain  for  purchase  by  the  incoming 
tenant,  but  to  be  taken  away  by  the  plaintiff  if 
the  tenant  should  r^use  them.  The  landlord 
wrote  an  answer,  declining  to  purchase,  but 
adding,  "I  have  no  objection  to  your  leaving 
them  on  the  premises,  and  making  the  best  terms 
you  can  with  the  incoming  tenant."  The  articles 
remained  unsevered  from  the  freehold  till  th^ 
entry  of  the  new  tenant,  who  came  in  under  a 
demise  from  the  same  landlord,  but  who  declined 
to  take  them.  The  plaintiff  (after  the  tenant 
had  been  two  months  in  possession)' demanded 
liberty  to  enter  and  remove  the  fixtures,  but  the 
tenant  refused  permission;  and  the  plaintiff 
thereupon  brought  an  action  for  the  hindrance, 
and  trover  against  the  tenant : — Held,  that  if  the 
landlord's  letter  to  the  plaintiff  amounted  to  a 
licence  to  take  away  the  articles,  yet  not  being 
under  seal  it  was  no  valid  grant  of  such  privilege 
as  against  a  new  tenant  in  possession,  and  not 
party  to  the  licence.  JRoffey  v.  Henderson,  17 
Q.  B.  574  ;  21  L.  J.,  Q.  B.  49  ;  16  Jur.  84. 

To  lop  Hedges.] — ^A  parol  demise  of  land  re- 
served to  the  landlord  ^*all  the  hedges,  trees, 
thorn  bushes,  fences,  with  lop  and  top  :" — Held, 
that  such  reservation  operated  as  a  licence  to 
enter  the  land  for  the  purpose  of  cutting  and 
carrying  away  the  trees.  Hewitt  v.  Itham,  7 
Ex.  77  ;  21  L.  J.,  Ex.  36. 

By  WiU<-lUght  of  Way.]— A.'s  and  B.*s  lands 
adjoined  each  other,  A.'8  land  being  on  the  south 
and  B.'s  on  the  north,  and  about  the  middle  of 
the  boundary  was  a  gate  into  B.'s  land  at  the 
end  of  a  land  or  road  leading  to  this  gate  from 
the  public  street,  and  passing  through  A.*s  land. 
On  the  eastern  side  of  B.'s  land  adjoining  the 
highway,,  was  a  house  in  a  ruinous  state,  which 
was  once,  in  1830,  a  dwelling-bouse,  and  in  the 
centre  of  B.'s  land,  equidistant  from  the  gate  and 
the  house,  and,  surrounded  by  a  garden,  was  a 
separate  building,  then  used  as  a  Idtchen  for  the 
house.  The  remainder  of  B.'s  land  had  been 
partly  and  at  different  times  garden,  orchard, 
grass,  &c.  The  owner  of  A.'a  and  B.'s  premises, 
who  died  in  1830,  by  his  will  devised  to  his 
nephew,  B.'s  predecessor,  the  kitchen  and  garden. 
The  will  then  continued  as  follows  :  *^  I  will  and 
direct  that  my  nephew,  John  Harrison,  shall 
have  the  privilege  or  right  of  a  road  for  loading 
coals  and  dung,  and  other  necessary  things, 
through  the  gate,  to  the  kitchen  and  garden." 
This  right  of  a  road,  which  was  the  lane  or  road 
above  mentioned,  was  at  that  time  the  only 
approach  to  the  kitchen  and  garden.  Shortly 
afterwards  the  remainder  of  the  premises  now 
occupied  by  B.  came  by  inheritance  into  the 


possession  of  John  Harrison,  whereby  he  had 
other  access  to  the  highway  through  tiie  mined 
dwelling-house,  though  the  only  approach  for  a 
horse  and. cart  was  through  the  way  in  dispute. 
B.,  who  carried  on  the  business  of  a  coal  hitler, 
used  the  kitchen  as  a  stable  for  his  horae,  and 
made  use  of  the  way  with  his  cart  and  hone  :— 
Held,  that  this  grant  of  a  right  of  way  was  m^ely 
a  personal  privilege  for  the  life  of  the  grantee ; 
for  that  by  the  words  of  the  devise  merely  a  life 
estate  in  the  easement  passed,  and  it  was  mani- 
festly the  intention  of  tne  testator  that  theMght 
should  not  extend  beyond  the  lifetime  of  the 
devisee.  Pym  v.  Harriion,  33  L.  T.  796— C.  A 
Reversing  32  L.  T.  817. 

To  place  Bathing-IIaohiiies.] — Before  bathing- 
machines  came  into  use,  certain  parts  of  the 
shore  of  Hastings  had  been  used  from  time 
immemorial  for  the  purpose  of  bathing.  Subse- 
quently an  act  was  passed  prohibiting  peisons 
from  bathing  from  the  shore,  except  from  bathing- 
machines,  the  owners  of  which  were  obliged  to 
obtain  a  licence  from  the  local  board  for  pennis- 
sion  to  ply  for  hire  : — Held,  that  this  licence  did 
not  confer  a  right  on  the  proprietors  of  bathing- 
machines  to  place  them  on  the  shore  without  the 
permission  oi  the  owner  of  the  shore.  Maee  t. 
PhUcox,  15  C.  B.,  N.  S.  600  ;  33  L.  J.,  C.  P.  124; 
10  Jur.,  N.  S.  680  ;  9  L.  T.  766  ;  12  W.  R.  670. 

To  take  Ice  from  Canal.] — ^A  canal  C(»npan7,in 
consideration  of  the  lessee's  expenditure  on  certain 
ice-houses  on  the  banks  of  the  canal,  granted  a  lease 
thereof,  with  licence  to  take  ice  from  a  pari  of 
the  canal : — Held,  that  the  liceince  was  not  ezcin- 
sive,  but  that  it  was  a  grant  of  sufficient  ice  to 
enable  the  lessee  to  fill  the  ice-houses ;  and  that, 
so  long  as  the  lessee  was  able  and  willing  to  take 
this  quantity  of  ice,  the  lessors  could  not  dero- 
gate from  their  grant  by  subsequent  licences 
which  would  interfere  with  it.  Nevohy  v.  Hat' 
rUon,  2  Johns.  &  H.  393  ;  4  L.  T.  .397 ;  9  W.  R. 
849.  Affirmed  on  appeal,  3  De  G.,  F.  &  J.  337 ; 
30  L.  J.,  Ch.  863  ;  4-L.  T.  424. 

To  nse  Boats.] — The  proprietors  of  a  canal 
by  deed  granted  to  the  plaintiff  the  sole  and 
exclusive  right  of  putting  or  using  pleasure-boats 
for  hire  on  the  canal : — Held,  that  this  did  not 
confer  such  an  interest  in  the  plaintiff  as  to  give 
him  a  right  of  action  against  another  person  for 
using  pleasure-boats  for  hire  on  the  canal.  BiU 
V.  l^per,  2  H.  &  C.  121  ;  32  L.  J.,  Ex.  217 ;  9 
Jur.,  If.  S.  725  ;  11  W.  R.  784. 

Action  by  Licensee.] — ^A  party  claiming  owner- 
ship in  a  field  granted  to  the  plaintiff  a  parol 
licence  to  search  therein  for  minerals.  The 
plaintiff,  acting  under  this  licence,  dug  pits  in 
the  field,  and  threw  up  sand  and  gravel,  mixed 
with  ore,  which  the  defendant  took  away,  pro- 
fessing to  act  under  the  authority  of  a  third 
party.  Before  the  defendant  took  away  the 
sand,  gravel,  and  ore,  the  party  who  gave  the 
plaintiff  the  parol  licence  granted  him  a  similar 
licence  by  deed  : — Held,  that  the  plaintiff  was 
entitled  to  maintain  an  action  for  the  gravel, 
sand,  and  ore,  as  against  the  defendant,  who  was 
a  wrongdoer.  Northam  v.  Bowdei^  11  Ex,  70; 
24  L.  J.,  Ex.  237. 

Defence  to  Action  of  Trespass.]— Action  f^ 
assault :  plea,  that  the  defendant  was  possessed 
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of  an  office  and  premises  wherein  the  plaintiff 
was  trespassing,  whereupon  the  defendant  re- 
quested nim  to  leave  the  office  and  premises, 
which  the  plaintiff  refused  to  do,  and  thereupon 
the  defenc^t  eentlj  removed  him.  Replica- 
tion, that  M.  had  instituted  liquidation  proceed- 
ings under  the  Bankruptcy  Act,  1869,  in  the 
tx)nnt7  court,  and  had  convened  a  general  meet- 
ing of  his  creditors,  to  be  holden  at  the  office 
and  premises  in  the  plea  mentioned,  on  the  3rd 
Pebruaiy,  1874,  and  the  defendant  was  the  soli- 
•citor  of  M.  in  such  proceedings,  and  in  and  about 
summoning  the  meeting,  which  was  dulj  held  at 
the  said  time  and  place  ;  and  the  plaintiff,  then 
being  the  solicitor  and  duly  appointed  proxy  of  T., 
a  cr^tor  of  M.,  attended  the  meeting  as  such,  and 
the  defendant  was  presetit  at  the  meetine  as  soli- 
citor and  on  behalf  of  M.,  and  officiated  thereat 
as  the  duly  elected  chairman ;  and  a  proof  made 
under  the  proceedings  by  T.,  and  a  writing  under 
Ills  hand  duly  appointing  the  plaintiff  his  proxy 
in  the  matter  of  the  proceedings,  were  produced 
to  the  d^endant,  then  being  such  chairman,  and 
afterwards  and  during  the  continuance  of  the 
meeting,  and  before  its  teimination  or  adjourn- 
ment, and  whilst  the  plaintiff  was  lawfully 
attending  the  same  as  such  proxy  at  the  office 
and  premises,  the  plaintiff  refused  to  leave  the 
«ame  when  so  requested  by  the  defendant,  as  he 
lawfully  might  for  the  cause  aforesaid  : — Held, 
that  the  plaintiff  was  not  a  trespasser  on  the 
occasion.  The  defendant  having  given  the 
plaintiff  leave  to  be  present  at  the  meeting  as 
proxy  for  a  creditor,  the  latter  had  a  right, 
•coupled  with  an  interest,  entitling  him  to  be  on 
the  creditor's  premises.  Vaughan  v.  MampsoUf 
33  L.  T.  15. 

2.  Bbvogation  and  Detebhination. 

Katnre  of  Lieenoe.] — A  licence  under  seal,  if 
a  mere  licence,  is  as  revocable  as  a  licence  by 
parol ;  and  a  licence  by  parol,  coupled  with  a 
grant  of  a  nature  capable  of  being  made  by 
parol,  is  as  irrevocable  as  a  licence  by  deed. 
Wood  V.  Ledbitter,  13  M.  &  W.  838  ;  14  L.  J., 
Ex.  161 ;  9  Jur.  187. 

But  a  licence  by  parol,  coupled  with  a  parol 
grant,  or  a  pretended  grant  oi  something  which 
<;an  only  be  granted  by  deed,  is  a  mere  licence ; 
it  is  not  an  incident  to  a  valid  grant,  and  is, 
therefore,  revocable;    lb. 

A.,  being  possessed  of  a  close  of  land,  on  which 
was  erected  a  stand,  which  overlooked  a  race- 
course, authorized  the  issuing  of  tickets  for 
admission  to  that  stand  during  the  continuance 
of  the  races,  one  of  which  tickets  was  purchased 
"by  B.  for  valuable  consideration  : — Held,  that  A. 
"had  a  right,  without  assigning  any  reason,  and 
without  offering  to  return  the  value  of  the  ticket, 
to  order  B.  to  quit  the  stand,  and,  on  his  refusal, 
to  remove  him  by  force.    lb. 

ToWarehonse  Goods — ^Time  given.] — A. 

allowed  B.  to  stack  timber  upon  a  wharf  adjoining 
the  premises  let  to  him  by  A.,  and  the  rent  was 
paid  partly  in  respect  of  this  privilege  : — Held, 
that  such  licence  might  also  be  considered  as 
continued  by  C,  and  that  it  could  not  be  revoked 
without  allowing  B.  reasonable  time  to  remove 
the  timber.  CkmiUh  v.  Stubbt,  5  L.  R.,  0.  P.  334 ; 
39  L.  J.,  C.  P.  202 ;  22  L.  T.  21 ;  18  W.  R. 
547. 

Although  a  licence  to  place  articles  on  the 


property  of  another  may  be  revocable  at  any 
moment,  the  licensee  is  entitied  to  notice  of  the 
revocation,  and  to  a  reasonable  time  for  the  re- 
moval of  the  articles.  MeUor  v.  WatMnt,  9  L.  R., 
Q.  B.  400  ;  23  W.  R.  55. 

Where  a  party,  on  the  28th  October,  sold  a  rick 
of  hay  on  nis  land,  with  the  condition  that  it 
might  remain  there,  and  be  carried  away  from 
time  to  time  by  the  purchaser,  up  to  Lady-day 
next : — Held,  uiat  this  licence  could  not  be  re- 
voked. Wood  V.  Mariley^  3  P.  &  D.  5  ;  11  A.  A:  B. 
34  ;  3  Jur.  1028. 

To  use  Treneh.] — ^An  agreement  to  let  a  party 
have  a  trench  for  water,  tiiough  given  for  a  valu- 
able consideration,  if  there  is  no  conveyance,  la 
a  parol  licence  revocable  at  the  will  of  the 
grantor.  Fentiman  v.  Smith,  4  East,  107  ;  8.  P., 
Cocker  V.  Cotoper,  1  C,  M.  &  R.  418  ;  5  Tyr. 
102. 

To  make  Skylight]— But  a  parol  licence 
to  put  a  skylight  over  the  defendant's  area 
(wiuch  impeded  the  light  and  air  from  coming 
to  the  plaintiffs  dwellmg-house  through  a  win- 
dow), cannot  be  recalled  at  pleasure  a^r  it  has 
been  executed  at  the  defendant's  expense ;  at 
least  not  without  tendering  the  expenses  he  had 
been  put  to ;  and  therefore  no  action  lies  as  for 
a  private  nuisance  arising  from  the  existence  of 
such  skylight.  Winter  v.  JBrocJtwell,  8  East, 
308. 

To  ereet  Weir.]— A  parol  licence,  after  it  is 
executed  at  the  expense  of  the  grantee,  is  not 
countermandable  by  the  grantor.  Where,  there- 
fore, the  plaintiff's  father  gave  the  defendant 
leave,  by  parol,  to  lower  the  bank  of  a  river  and 
erect  a  weir,  whereby  a  part  of  the  water  which 
before  flowed  to  the  plaintiff's  mill  was  diverted  : 
— ^Held,  that  his  son  could  not  maintain  an  action 
against  the  defendant  for  continuing  the  weir, 
although  his  &ther,  a  few  years  after  the  licence 
was  given,  had  required  them  to  raise  up  the 
bank  and  pull  down  the  weir.  Liggijis  v.  Inge, 
6  M.  &  P.  712. 

Fartitioii  of  Few.]— Action  for  disturbing  the 
possession  of  a  pew  :  plea,  an  agreement  by  the 
plaintiff  with  the  defendant  and  A.,  being 
churchwardens,  that  they  should  make  a  parti- 
tion and  divide  the  pew  into  two  unequal  pews, 
and  that  the  churchwardens  should  have  licence 
to  place  parishioners  in  the  lesser  of  them  ;  and 
that  the  defendant  and  A.  did,  at  their  expense, 
so  divide  the  pew,  and  place  parishioners  in  the 

Sew  : — Held,  that  ttie  agreement  not  being  by 
eed,  the  licence  thereby  granted  was  revocable, 
though  acted  upon  at  the  expense  of  the  defen- 
dant. Adam4  ▼.  Andrew*,  15  Q.  B.  284  ;  20  L.  J., 
Q.  B.  33  ;  15  Jur.  149. 

Irrevocable.] — ^A  licence  to  be  exercised  upon 
land  for  twenty-one  years,  granted  for  a  valuable 
consideration  and  acted  upon,  cannot  be  counter- 
manded. Walter  v.  Harrison,  4  M.  &  W.  638  ; 
1  H.  &  H.  405  ;  2  Jur.  1019.    See  preceding  caee. 

An  auctioneer  who  is  employea  to  sell  goods 
on  the  premises  of  the  propnetor  has  not  such  an 
interest  in  the  goods  as  will  make  a  licence  to 
enter  on  the  premises  irrevocable.  Ihplin  v. 
Florence,  10  C.  B.  744  ;  20  L.  J.,  C.  P.  137  ;  15 
Jur.  402. 

A  parol   agreement,   by  which  a  person  is 
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authorized  to  enter  on  premises,  cannot  make 
the  licence  to  enter  irrevocable.    lb. 

Method  of  Betermination.]  —  The  locking  a 
gate,  through  which  parol  leave  has  been  given 
to  pass,  is  of  itself  a  sufficient  notice  of  revoca- 
tion of  the  leave.  Syde  y.  Graham^  1  H.  &  C. 
593  ;  8  Jur.,  N.  8.  1229  ;  7  L.  T.  563. 

The  plaintiff  and  the  defendant  having  agreed, 
on  a  dispute  existing  between  them  as  to  a  right 
of  way,  that  the  ddfendant  should  use  the  way, 
ad  interim,  without  prejudice,  until  it  should  be 
determined  how  the  question  should  be  settled  : 
— Held,  the  plaintiff  having  locked  the  gate, 
and  the  dd^endant  broken  the  lock,  that  the 
equitable  position  of  the  parties  was  not  such 
as  to  bar  an  action  of  trespass  at  common  law. 
Ih 

Aiflignment.] — ^A  licence  is  determined 

by  an  assignment  of  the  subject-matter  in  respect 
of  which  &e  privilege  is  to  be  enjoyed.  Cole- 
man  v.  Foster^  1  H.  &  N.  37. 

By  a  lease  not  under  seal,  A.  and  B.,  trustees 
on  behalf  of  themselves  and  the  other  proprietors 
of  a  theatre,  demised  it  to  C.  for  three  years,  re- 
serving to  themselves  and  the  other  proprietors 
free  liberty  of  admission  to  the  theatre.  C,  by 
lease  not  under  seal,  let  the  theatre  to  the  plain- 
tiff for  two  nights,  subject  to  the  terms  on  which 
he  held  the  theatre : — ^Held,  that  the  licence  was 
determined,  and  that  an  action  of  trespass  might 
be  maintained  by  the  plaintiff  against  the  defen- 
dant, a  proprietor,  who  entered  the  theatre 
during  his  tenancy.    lb. 

Completion  of  Work.] — Action  for  entering 
the  plaintiffs  close,  and  cutting  down  the  sides 
of  a  sluice  or  a  goit  there,  and  widening  the  same. 
Plea,  justifying  the  trespass  under  a  deed  by 
which  the  plaintiff  demised  land  to  W.  S.  and 
G.  B.  (under  whom  the  defendant  claimed)  for 
999  years,  and  by  which  power  was  given  to 
them  to  cut  a  goit  or  a  sluice  through  the  plain- 
tiffs close  in  a  certain  direction,  and  power  from 
time  to  time  during  the  term  to  repair  and 
amend  the  goit  or  sluice,  making  reasonable 
satisfaction  to  the  plaintiff  for  damage  done  to 
the  grass  of  the  plaintiff ;  provided  that  for  the 
term  of  two  years  from  the  commencement  of 
the  rent  no  trespass  or  damage  should  be  charged 
or  paid  for.  Replication,  that  before  the  expira- 
tion of  two  years  from  the  commencement  of  the 
rent,  and  during  the  term,  W.  S.  and  G.  S.  in  the 
exercise  of  the  power,  cut,  made  and  completed 
a  goit  or  a  sluice  in  such  direction  as  in  the  deed 
mentioned,  and  through  the  close  in  the  deed, 
being  the  goit  or  sluice  In  the  declaration  and  in 
the  plea  mentioned,  which  goit  or  sluice  v^ras  of 
the  width  in  the  plea  mentioned ;  and  that  the 
goit  or  sluice  so  remained  and  continued  in  that 
state  and  condition,  was  used  and  enjoyed  until 
the  defendant,  under  colour  of  the  deed,  and  in 
pretended  further  exercise  of  the  power,  broke 
and  entered  the  close  of  the  plaintiff : — Held,  that 
the  power  given  in  the  dee^  to  make  a  goit  or 
a  sluice,  having  been  once  exercised,  was  ex- 
hausted, and  therefore  the  replication  was  good. 
Bottooh  V.  Sidebottoftif  18  Q.  B.  813 ;  16  Jur. 
1013— Ex.  Ch. 
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I.    GENERAL  PRINCIPLES. 
1.  Natube  of  Right. 

Kature  of  Bight.] — The  rules  with  respect  to 
lien  are  the  same  in  equity  as  at  law.  Oxettkan 
V.  Esdaile,  2  Y.  &  J.  493  ;  5  D.  &  R.49;  J 
B.  &  C.  226. 

The  question  whether  a  tradesman  has  a  lien 
on  goods  in  his  hands  for  his  general  balance,  or 
only  for  so  much  as  relates  to  the  particular 
goods,  is  decided  on  the  same  grounds  at  law  and 
in  equity.  To  extend  it,  the  party  must  shew  an 
agreement,  or  something  from  which  to  infer 
an  agreement.  Gladstone  v.  Birley,  2  Mer. 
404. 

The  right  of  lien  is  not  the  result  of  an  e]q)ics 
contract ;  it  is  given  by  implication  of  law.  It 
therefore,  a  mercantile  relation  which  might  in- 
volve a  lien  is  created  by  a  written  contract,  and 
security  given  for  the  result  of  the  dealings  in 
that  relation,  the  express  stipulation  and  agree- 
ment of  the  parties  for  security  exclude  lien,  and 
limit  their  rights  by  the  extent  of  the  express 
contract  that  they  have  made.  Ckamhers  t. 
Davidson,  1  L.  R.,  P.  C.  296 ;  36  L.  J.,  P.  C. 
17  ;  16  W.  R.  34  ;  4  Moore,  P.  C.  C,  N.  a  168. 

The  right  of  lien  arises  either  bv  implication 
of  law,  or  by  express  contract  between  the 
parties.  Kirch'ner  v.  Venus,  12  Mooie,  P.  C.  C. 
361. 

Voluntary  Ezerttons.] — ^A  quantity  of  timber 
placed  in  a  dock  on  the  bank  of  a  naTi- 
gable  river,  being  accidentally  loosened,  was 
carried  by  the  tide  to  a  considerable  distance, 
and  left  at  low  water  upon  a  towing-path.  A. 
finding  it  in  that  situation,  voluntarily  conyeyed 
it  to  a  place  of  safety,  beyond  the  r«udi  of  the 
tide  at  high- water  : — Held,  that  A.  had  no  lien 
on  the  timber  for  the  trouble  or  expense  to  which 
he  might  have  put  himself  in  the  carriage  of  it ; 
but  was  liable  to  an  action  of  trover  imless  he 
delivered  it  up  to  the  owner,  on  demand,  though 
nothing  was  tendered  him  by  tiie  owner  by  way 
of  compensation.  Nicholson  v.  Chapman,  2  H. 
BL  254. 

Question  of  Contract  —  Parties.]  —  T.  ft  Co., 
owners  of  flats  or  barges  at  Liverpool,  were  em- 
ployed by  H.  &  Co.  to  carry  certain  copper-ore 
to  Jj.,  an  ovmer  of  crushing-mills  at  Birken- 
head, who,  in  consideration  of  being  employed  to- 
crush  the  ore,  agreed  to  indemnify  H.  fc  Co. 
against  all  risk  in  the  transit.  Whilst  on  it«. 
way  to  Birkenhead,  the  barge  with  the  ore  on 
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board  foundered  in  the  river.  T.  &  Co.  there- 
upon gave  notice  of  the  loss  to  H.  &  Co.,  and 
requested  to  be  employed  to  raise  the  cargo,  to 
which  a  clerk  in  the  employ  of  H.  &  Co.,  re- 
plied, "  We  have  nothing  to  do  with  it :  you  had 
better  see  Mr.  L.  He  has  the  management  of  it.'* 
T.  &  Co.  then  went  to  L.,  who  said,  "  Oh,  I  am 
all  right.  I  am  insured  with  M. ;  '*  and,  in 
answer  to  a  suggestion  of  T.  &  Co.  as  to  the 
necessity  for  prompt  action,  he  added,  "  You  had 
better  prepare  for  getting  it  up  ;  but  you  must 
go  to  M.  for  orders."  T.  ic  Co.  then  went  to 
M.,  who  said,  "  You  had  better  go  on  with  it, 
and  do  the  best  you  can  for  us."  T.  &  Co. 
thereupon  proceeded  with  the  work,  and,  after 
incurring  great  labour  and  expense,  succeeded  in 
recovering  the  ore.  H.  &  Co.  afterwards  ten- 
dered the  sum  agreed  to  be  paid  for  the  carriage 
of  the  ore  to  Birkenhead,  and  demanded  it ;  but 
T.  &  Co.  refused  to  part  with  it,  claiming  a 
lien  upon  it  for  the  expenses  incurred  in  raising 
it  from  the  bottom  of  the  river  : — Held,  that 
there  was  no  contract  for  the  work  doue,  as  be- 
tween T.  &  Co.  and  H.  &  Co.  in  respect  of 
which  such  claim  of  lien  could  be  sustained. 
rastellaln  v.  Tliommm,  13  C.  B.,  N.  S.  105  ;  32 
L.  J.,  C.  P.  79  ;  7  L.  T.  424 ;  11  W.  R.  147. 

A.  put  a  phaeton  into  the  possession  of  M.  for 
him  to  paint  it,  and  paid  M.  oeforehand  for  the 
painting.  M.  never  painted  it,  but  placed  it  on 
the  premises  of  B.,  where  it  stood  three  months  : 
— Held,  that  B.  had  no  lien  on  the  phaeton  for 
his  charge  for  the  standing  of  it,  unless  the  jury 
was  satisfied  that  li.  had  placed  it  there  by  the 
authority  of  A.  Buxton  v.  Bavghmiy  6  C.  &  P. 
674. 

Contract  to  fpend  Xonoy  on  Land  partially 
Performed.] — A  man  who  enters  into  a  contract 
to  expend  a  certain  sum  of  money  on  land,  and 
after  spending  part  of  it  declines  to  perform  the 
contract,  has  no  lien  on  the  land  for  the  money 
which  he  has  expended.  Wallis  v.  Smithy  21 
Ch.  D.  243  ;  47  L.  T.  389  ;  S,  <?.,  in  C.  A.,  21  Ch. 
D.  243  ;  52  L.  J.,  Ch.  145  ;  47  L.  T.  389  ;  31 
W.  R.  214. 

A.  agreed  to  grant  a  lease  to  B.,  who  was  to 
enter  at  once  and  expend  money  on  improve- 
ments,  with  a  proviso  that  if  he  failed  within 
three  months  to  grant  a  valid  lease  he  would 
repay  to  B.  the  amount  of  his  outlay,  and  from 
and  after  such  failure  B.  should  be  at  liberty  to 
quit,  and  the  agreement  should  cease  except  as 
to  B.*s  right  to  payment.  A.  being  unable  to 
grant  a  lease  for  want  of  title  : — Held,  that  B. 
had  a  lien  on  A.'s  interest  in  the  premises  for  his 
outlay.  Middleton  v.  Magnay,  2  H.  &  M.  233  ; 
10  L.  T.  408  ;  12  W.  R.  706. 

Hot  gained  by  Tort.] — A  party  cannot  acquire 
a  lien  by  his  wrongful  act/  Madden  v.  Kempster, 
1  Camp.  12. 

Therefore,  goods  delivered  to  a  person  claim- 
ing them  wrongfully,  who  pays  freight  and 
other  charges,  cannot  be  detained  for  those  ex- 
penses against  the  rightful  owner.  Lempriei'e 
V.  Pasley,  2  T.  R.  485. 

Where  no  FoMeeeion.] — ^A  party  cannot  have 
a  lien  on  goods  if  he  never  was  in  possession 
of  them  or  their  produce,  whatever  equitable 
interest  he  may,  have  had.  Hey  wood  v.  Waring, 
4  Camp.  291. 

There  can  be  no  lien  upon  any  property  un- 
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less  it  is  in  the  possession  of  the  party  wiio 
claims  the  lien.  Shaw  v.  ^^eaUy  27  L.  J.,  Ch. 
444  ;  4  Jut.,  N.  S.  696. 


Otherwise    acoording  to  Civil  Law.]— 


The  general  rule  of  the  civil  law  is,  that  posses- 
sion of  movables  is  not  necessary  to  the  validity 
of  a  lien,  whether  created  by  contract  or  act  of 
law,  and  that  such  lien  will  attach  upon  mov- 
able property,  even  in  the  hands  of  a  bon^  fide 
purchaser,  without  notice.  Tatham  v.  uindrec, 
1  Moore,  P.  C.  C,  N.  S.  386  ;  9  Jur.,  N.  S.  1019  ; 
9  L.  T.  2. 

Semedy  barred.] — ^A  person  has  a  lien  on 
goods  for  a  debt,  though  his  remedy  for  part  of 
it  is  barred  by  the  Statute  of  Limitations. 
Spears  v.  Hartly,  3  Esp.  81.  See  also  Broom- 
head,  In  re,  5  D.  &  L.  52  ;  16  L.  J.,  Q.  B.  355. 

Deeds.] — A  person  can  only  give  a  lien  on 
deeds  as  against  himself,  and  to  the  extent  of 
his  own  interest.  Turner*  v.  Letts,  20  Beav.'  185  ; 
24  L.  J.,  Ch.  638  ;  1  Jur.,  N.  S.'  1057. 

Ko  Bight  of  Sale  nnder.]— The  lien  at  law 
upon  a  chattel  for  a  portion  of  the  price  unpaid 
confers  no  right  of  sale  upon  the  person  having 
such  lien,  although  the  retention  of  the  chattel 
may  be  attended  with  expense.  Thames  Iron* 
worhs  Company  v.  Patent  DeTrich  Comj)any,  1 
Johns,  k  H.  93  ;  29  L.  J.,  Ch.  714  ;  6  Jur.,  N.  S. 
1013. 

Bight  to  Possession.]  —  A  shipping  agent 
having  a  lien  on  a  bill  of  lading  on  goods  which 
he  has  shipped,  may,  if  the  lien  is  not  satisfied 
before  the  goods  have  reached  their  destination, 
have  them  brought  home  in  order  to  retain  bis 
lien  on  them,  and  is  not  liable  to  any  action  for 
so  doing.     Edwards  v,  Southgate,  10  W.  R,  528. 

Set-off  against.] — In  trover  for  certain  iron- 
work, the  defendant  set  up  as  a  defence  a  lien 
on  the  ironwork,  for  work  done  to  it  at  the 
plaintiff's  request : — Held,  that  a  claim  of  set-off 
to  a  larger  amount  on  the  part  of  the  plaintiff 
was  no  answer  to  the  lien,  unless  it  had  been 
agreed  between  the  parties  that  the  one  should 
be  deducted  from  the  other.  Pinnook  v.  Harri- 
son,  3  M.  &  W.  532  ;  1  H.  &  H.  114. 

2.  Agbeement  fob. 

Personal  Lioenoe.]— The  plaintiff's  intestate 
bought  a  coach  of  the  defendant,  and  gave  him 
bills  for  the  price,  and  agreed  that  the  defendant 
*'  do  have  and  hold  a  claim  upon  the  coach  until 
the  debt  be  duly  paid."  One  of  the  bills  being 
dishonoured,  and  the  testator  dead,  the  defendant 
obtained  possession  of  the  coach  by  a  trick : — 
Held,  that  the  agreement  operated  as  a  mere 
personal  licence  from  the  testator  to  the  defen- 
dant to  obtain  possession  of  the  coach,  and  would 
have  been  a  defence  to  an  action  brought  by  the 
testator,  but  was  not  available  after  the  property 
had  been  transferred  to  the  administrator.  Howes 
V.  Ball,  7  B.  &  C.  481 ;  1  M.  &  R.  281. 

Lioenoe  to  Seize.]-^The  plaintiff  having  a  cow 
at  grass  in  the  defendant's  field,  and  being  in- 
debted for  the  agistment,  agreed  with  him  that 
the  cow  should  be  a  security,  that  he  would  not 
remove  herr  till  the  defendant  was  paid,  and  that, 
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if  he  did,  the  defendant  might  take  her  wherever  ' 
she  might  be,  and  keep  her  till  he  was  paid.  The  | 
plaintiff  removed  the  cow,  not  having  paid  the 
debt,  and  the  defendant  seized  her  in  the  high 
road.  In  trespass  for  the  taking  : — Held,  that 
the  agreement  might  be  setup  as  a  defence  under 
a  plea  that  the  cow  was  not  the  plaintiff's. 
Richards  v.  Symons,  8  Q.  B.  90  ;  15  L.  J.,  Q.  B. 
35  ;  10  Jur.  6. 

Kature  of  FosMsnon.] — Where  A.  pledges  a 
chattel  with  B.,  and  pursuant  to  an  agreement 
made  between  them  at  the  time,  A.  has  the  pos- 
aession  of  it  for  a  limited  period,  for  the  use  of 
B. ;  and  at  the  end  of  such  period  it  is  returned 
to  its  ordinary  place  of  custody,  B.  does  not  for- 
feit his  lien,  the  possession  of  A.  being,  in  such 
case,  the  possession  of  B,  Reeves  v.  Capper^  5 
Bing.  N.  C.  136  ;  6  Scott,  877  ;  1  Am.  427  ;  2 
Jur.  1067. 

Vatnre  of  Seonrity.] — ^A.  being  possessed  of  an 
old  vessel,  sent  her  to  B.'s  yard  to  be  repaired. 
B.  agreed  to  find  timber  for  the  repairs,  and 
materials  were  accordingly  supplied  by  B.  and 
other  persons  to  the  amount  of  200Z.  The  vessel 
was  repaired  in  B.*s  yard  with  these  materials, 
but  no  work  was  done  upon  her  either  by  B.  or 
the  other  creditors.  On  the  vessel  being  advertised 
for  sale,  B.  and  the  other  persons  insisted  that 
she  should  not  be  removed  until  they  were  paid. 
A.*8  agent  assented,  and  said  they  should  be  paid 
out  of  the  purchase-money,  and  signed  an  autho- 
rity to  the  auctioneer  to  that  effect.  The  sale 
then  proceeded,  and  the  vessel  was  knocked  down 
to  C.  for  300Z.  Immediately  after  the  sale,  B. 
and  the  other  creditors  applied  to  0.  for  pay- 
ment, and  he  promised  that  he  would,  the  fol- 
lowing Thursday,  bring  the  purchase-money  for 
the  auctioneer  to  pay  the  creditors  with.  0.  did 
not  do  so  : — Held,  that  the  agreement  for  pay- 
ment of  the  repairs  out  of  the  purchase-money, 
of  which  0.  was  cognizant,  and  to  which  he  had 
assented,  precluded  him  from  maintaining  trover 
until  such  payment  was  made.  Norris  v.  WiU 
lianu,  1  C.  &  M.  842. 

In  December,  1861,  a  bankrupt  contracted 
with  W.  to  build  a  barge  for  him,  to  be  paid  for 
in  bricks  ;  the  barge  to  be  completed  on  the  6th 
of  June,  1862.  The  bankrupt  hired  a  yard  for  a 
certain  number  of  months  for  the  purpose  of  per- 
forming the  contract,  which  period  expired  before 
the  completion  of  the  work.  In  June  it  was 
agreed  by  the  bankrupt  in  writing  that  the  barge 
should  be  held  as  a  security  by  W.  for  advances 
made  by  him  ;  and  in  July  the  bankruptcy  took 
place.  The  advances  made  by  W.  having  ex- 
ceeded the  amount  of  work  done  and  materials 
supplied  by  the  bankrupt : — Held,  that  W.  had 
a  lien  upon  and  was  entitled  to  the  custody  of 
the  barge,  unless  the  assignees  chose  to  complete 
the  contract.  Watts,  Ex  parte,  32  L.  J.,  Bk^  36  ; 
9  Jur.,  N.  8.  238  ;  7  L.  T.  585. 

B.  &  Go.  agreed  to  build  a  ship  for  A.  To 
enable  them  to  proceed  with  the  work,  and  be- 
fore the  agreement  was  signed,  0.  advanced 
money  on  the  understanding  that  he  should  have 
an  assignment  of  the  agreement,  and  a  lien  upon 
the  ship.  The  agreement  was  cancelled.  B. 
&  Co.  tnen  agreed  to  sell  the  vessel,  which  was 
in  an  unfinished  state,  to  0.  Four  days  pre- 
viously they  had  stopped  payment,  and  shortly 
afterwards  were  made  bankrupts  : — Held,  that 
0.  was  entitled  to  a  lien  upon  the  ship.  Swainr- 


son  V.  Clay,  32  L.  J.,  Ch.  503 ;  8  L.  T.  563 ;  11 
W.  R.  811— L.  J. 

To  detinue  for  title-deeds,  the  defendaot 
pleaded  that  E.  was  seised  of  the  messuages  to 
which  they  related,  and  devised  them  to  D.  for 
life,  who  agreed  with  the  defendant  to  sell  him 
all  her  interest  therein  ;  that  before  this  agree- 
ment the  deeds  were  in  the  custody  of  the  de- 
fendant as  D.*s  agent,  and  that  upon  the  making 
of  the  agreement  D.  left  them  in  the  possesoon 
of  the  defendant,  that  he  might  hold  them  till 
the  agreement  was  performed  : — Held,  that  this 
statement  did  not  shew,  with  sufficient  certaintT. 
any  contract  whereby  the  defendant  acquired  a 
lien  on  the  deeds.  Rubertson  v.  Showier,  13  M.& 
W.  609  ;  2  D.  &  L.  687  ;  14  L,  J.,  Ex.  120. 

Appropriation.] — ^A.  opened  an  account  with 
a  bank,  it  being  agreed  that  he  should  be  allowed 
to  oveidraw  to  a  certain  amount,  but  that  for 
further  overdrafts  beyond  that  amount  he  should 
find  security.  A,  overdrew  beyond  the  specified 
amount  without  depositing  any  security.  The 
bank  pressed  for  payment  of  the  whole,  or  at 
least  a  portion  of  the  balance.  A.,  in  replj. 
wrote  to  the  manager  to  state,  that  the  arriTaJ  of 
the  ship  Tag^,  which  was  daily  expected,  would 
put  him  in  ample  funds  to  adjust  the  account. 
and  inclosed  a  policy  on  the  cai^  of  the  Tagns 
for  6,000/.,  indorsed  payable  to  the  manager  of 
the  bank  : — Held,  that  this  was  not  such  a  specific 
appropriation  of  the  cargo  of  the  Tagus  as  would 
give  the  bank  a  lien  upon  it  in  preference  to 
other  creditors  of  A.  Jones  v.  Starkey,  16  Jur. 
510. 

To  constitute  a  lien  on  any  property,  there 
must  be  a  clear  agreement  for  the  specific  appro- 
priation of  that  property.    Ih. 

Xortgage  of  Public-houM — Balance  due  to 
Brower.] — By  agreement  between  A.,  a  publican, 
and  B.,  a  brewer,  it  was  stipulated  that  A.  should 
deposit  the  lease  of  his  house  with  B.  as  securitT 
for  an  advance  of  150/.,  for  which  A.  had  given 
B.  a  promissory  note,  payable  on  demand,  and  B. 
engaged  not  to  call  upon  A.  to  pay  the  150/.  for 
two  years,  on  condition  that  the  interest  thereon 
should  be  duly  paid  half-yearly  ;  that  the  rent 
should  be  paid  agreeably  to  the  covenants  of  the 
lease,  and  that  A.  should  take  of  B.  all  the  beer 
consumed  on  the  premises,  and  pay  for  it  ereiy 
twenty-eight  days.  The  agreement  then  pro- 
vided, that  in  case  of  failure  on  the  jiart  ci  A. 
to  perform  any  or  either  of  the  conditions  after 
fourteen  days'  notice,  B.  should  be  at  liberty 
immediately  to  put  the  note  in  force,  and  if  not 
paid  with  interest,  to  sell  the  lease,  and  that  the 
expenses  attending  such  sale,  together  with  the 
principal  and  interest  due  on  the  note,  should  be 
deducted  from  the  amount  realized  by  such  sale, 
as  also  any  account  that  might  be  then  due  and 
owing  for  beer : — Held,  that  the  power  of  sale 
not  having  been  exercised,  on  payment  or  tender 
of  the  principal  and  Interest  due  on  the  note, 
A.  (or  his  assignee)  was  entitled  to  maintain 
detinue  for  the  lease ;  and  that  B.  could  not  set 
up  a  lien  on  it  for  the  balance  due  on  the  beer 
account.  Chilton  v.  Carringttm,  15  C.  B.  95;  3 
0.  L.  R.  138  ;  24  L.  J.,C.  P.  10  ;  1  Jur.,N.  8.89. 

3.  General  Libnb. 

How  EttabliB]ied.1->A  right  of  general  lien 
can  only  be  establisned  either  by  contract  ex- 


1861 


LIEN. 


1862 


press  or  necessarily  implied,  or  by  custom  ;  and 
sach  a  custom  in  a  particular  trade  is  not  estab- 
lished by  mere  evidence  of  the  popular  opinion 
of  the  members  of  that  trade  that  a  right  of 
general  lien  was  or  ought  to  be  a  privilege  of 
their  trade.  Spotten.,  In  re.  Provincial  Bank, 
ExpofTte,  11  It.  R.,  Bq.  412. 

llie  law  does  not  favour  general  liens,  and  a 
general  lien  can  only  be  claimed  as  arising  from 
dealings  in  a  particular  trade  or  line  of  business, 
such  as  whar&ngers,  factors,  and  bankers,  in 
which  the  existence  of  a  general  lien  has  been 
judicially  acknowledged,  or  in  other  trades 
where  there  is  express  evidence  of  custom. 
Bock  V.  Qorrinsen,  2  De  G.,  F.  &  J.  434 ;  30 
L.  J.,  Ch.  39 ;  7  Jur.,  N.  S.  81  ;  3  L.  T.  424  ;  9 
W.  R.  209. 

Szelad«d  by  Terms  of  Special  Contract] — 

Foreign  correspondents  of  a  London  firm  directed 
the  firm  to  purchase  for  them  Mexican  bonds 
to  a  specified  amount,  at  a  specified  price, 
and  to  hold  the  bonds  at  the  disposal  of  the 
correspondents.  The  London  firm  made  and 
notified  the  purchase,  and  wrote  to  the  corre- 
spondents that  they  would,  until  further  orders, 
retain  the  bonds  for  safe  custody : — Held,  that 
the  letters  constituted  a  special  contract  suffi- 
cient to  exclude  a  general  lien  on  the  part  of  the 
London  firm,  if  they  would  otherwise  have  been 
entitled  to  any.    lb. 

Wharfinger  and  Shipping  Agent.] — S.,  a  wool- 
stapler  at  Huddersfield,  was  in  the  habit  of 
making  purchases  of  wool,  which  he  directed  to 
be  consigned  to  the  defendant,  a  wharfinger  and 
shipping  agent  at  Hull,  who  forwarded  them  to 
him  at  Huddersfield  by  carrier.  In  July,  1841, 
S.  purchased  certain  wool  in  Scotland,  which 
was  paid  for  by  B.,  his  agent  there,  and  by  him 
forwarded  to  the  defendant  at  Hull.  Part  of  this 
wool,  consisting  of  ten  bags,  arrived  at  Hull  on 
the  27th  of  September,  and  a  portion  of  it  was, 
at  ten  o'clock  on  that  morning,  taken  possession 
of  by  the  defendant,  the  remainder  being  taken 
possession  of  by  him  between  ten  o'clock  and 
four.  E.  received  from  S.,  in  repayment  of  the 
advances  made  by  him  for  the  purchase  of  the 
wool  in  question,  acceptances  of  S.,  which  were 
running  at  the  time  of  S.'s  bankruptcy,  and 
were  afterwards  dishonoured.  On  the  2l8t  of 
September  B.  received  a  letter  from  S.,  in  which 
he  informed  him  of  his  insolvency,  and  directed 
him  to  get  the  wool  and  to  do  the  best  he  could 
to  save  himself.  Accordingly,  on  some  day  be- 
tween the  26th  of  September  and  the  1st  of 
October,  B.  gave  directions  to  the  defendant  to 
seize  the  wool.  The  remaining  portion  of  the 
wool  arrived  at  Hull  on  the  3rd  of  October,  and 
was  delivered  into  the  defendant's  warehouse  on 
the  6th,  7th,  and  8th  of  that  month.  An  act  of 
bankruptcy  was  committed  by  S.  on  the  22nd  of 
September.  The  defendant,  who  claimed  to 
retain  the  wool  in  satisfaction  of  a  general 
balance,  had  been  in  the  habit  of  sending  to  the 
bankrupt  by  the  carrier,  together  with  the  goods, 
printed  delivery  orders,  which  stated  that  all 
goods  were  considered  as  general  lien,  subject 
not  only  to  freight,  but  al^  to  the  balance  of 
any  former  account  due  from  the  owners  or  con- 
signors. These  orders  had  been  seen  more  than 
once  in  the  bankrupt's  hands,  and,  on  one 
occasion,  the  weights  therein  stated  had  been 
altered  by  him  : — Held,  in  trover  by  the  assignees 


of  S.  to  recover  the  value  of  the  thirty-six  bags 
of  wool,  first,  that  B.  had  no  right  to  the  goods, 
in  respect  of  which  the  defendant  could  retain 
them.    Bou>man  v.  Malcolm^  11  li.  &  W.  833. 

Held,  secondly,  that  the  defendant  had  not 
established  any  right  of  general  lien,  by  virtue  of 
which  he  could  retain  any  part  of  the  goods.  lb. 

Carriers — After  Winding  up  of  Company.] — 

When  a  company  has  been  wound  up  under  the 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  and 
the  business  is  duly  carried  on  by  the  official 
liquidator,  a  creditor  who  has  continued  his 
dealings  with  the  company  cannot  exercise  a 
general  lien  on  its  goods  for  the  whole  amount 
due  to  him  by  virtue  of  an  agreement  made 
between  him  and  the  company  previously  to  the 
winding-up.  Wiltshire  Irmi  Company  v.  Orcaf 
Western  Railway  Companyj  6  L.  R.,  Q.  B.  101  ; 
40  L.  J.,  Q.  B.  43  ;  19  W.  R.  177.  Affirmed,  (> 
L.  R.,  Q.  B.  776 ;  40  L.  J.,  Q.  B.  308 ;  23  L.  T. 
666  ;  19  W.  R.  936— Bx.  Ch. 

A  company  was  wound  up,  and  the  business 
carried  on  by  the  official  liquidator.  Previously 
to  the  winding-up,  the  company  had  made  an 
agreement  with  a  railway  company  for  the  car- 
riage of  goods  on  a  credit  account,  upon  the 
terms  that  goods  belonging  to  or  sent  by  them 
should  be  subject  to  a  general  lien  in  favour  of 
the  railway  company,  to  take  effect,  at  their 
option,  at  any  time  after  failure  of  any  sum  due 
on  the  credit  account,  or  in  case  of  bankruptcy, 
insolvency  or  stoppage  of  payment : — Held,  that 
the  railway  company  could  not  enforce  this  lien 
upon  goods  which  they  had  received  after  the 
winding-up,  to  be  carried  on  account  of  the  new 
business.    lb. 


Agreement  with  Bankrupt — ^Beceiver'e 


Ooode  not  Liable.] — ^A  trader  opened  a  credit 
account  with  a  railway  company  for  freight.  An 
account  of  what  was  due  was  to  be  delivered  once 
a  month,  and  payment  was  to  be  made  within 
seven  days  after  delivery ;  and  the  ^sompany 
were  to  have  a  general  lien,  for  all  the  moneys 
due  upon  any  account,  upon  all  goods  in  the 
hands  of  the  company.  The  trader  filed  a  peti- 
tion for  liquidation ;  and  a  receiver  and  manager 
of  his  estate  and  business  was  appointed,  who,  in 
order  to  carry  on  the  business,  bought  goods 
with  his  own  money  and  sent  them  to  the  rail- 
way company  consigned  to  the  trader.  The 
company  refused  to  deliver  the  goods  until  they 
were  paid  what  was  owing  to  them  by  the  trader 
for  freight  due  when  the  petition  was  filed.  The 
receiver  paid  the  money  under  protest,  and  the 
goods  were  delivered.  The  Court  of  Bankruptcy, 
on  the  receiver's  application,  ordered  the  money 
to  be  repaid  : — Held,  on  appeal,  that  the  com- 
pany would  have  no  defence  to  an  action  by  the 
receiver  for  the  money  paid  to  them,  but  that 
the  Court  of  Bankruptcy  had  no  jurisdiction  to 
order  repayment.  Great  Western  Railway  Com- 
pany,  Ex  parte,  Busliell,  In  re,  22  Ch.  D.  470 ; 
52  L.  J.,  Ch.  734  ;  48  L.  T.  196  ;  31  W.  R.  419— 
C.A. 

Of  Consigneee.] — See  infra. 

In  Farticnlar  Trades.] — See  infra, 

4.  Waiver. 

Kon-Aisertion  of  Claim.] — A  person  having  a 
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lien  upon  goods  does  not  waive  that  lien  by  the 
mere  &ct  of  his  omitting  to  state  that  he  claims 
to  retain  the  goods  in  that  right  when  thej  ai-e 
demanded  ;  nor  is  it  sufficient  evidence  of  a 
waiTcr  of  his  lien,  that  he  bought  these  goods 
with  others,  which  he  also  ref  as^  to  deliver  up, 
although  he  had  no  lien  on  them,  the  sale  as  to 
the  whole  being  void.  Wliite  v.  Gainer y  9 
Moore,  41  ;  2  Bing.  23  ;  1  C.  &  P.  324. 

Claim    on    different   Ground.] — But   a  man 

waives  his  right  of  lien,  if,  upon  being  applied 
to  to  deliver  up  goods,  he  claims  to  retain  them 
on  a  different  ground  than  that  upon  which  he 
rests  his  case  of  lien.  Boardman  v.  Sill^  1 
Camp.  410,  n. 

A  lien  may  be  waived  by  a  party's  setting  up 
a  claim  to  retain  the  chattel  upon  a  different 
ground,  and  making  no  mention  of  the  lien. 
Weehs  v.  Goode,  6  C.  B.,  N.  S.  367. 

In  an  action  against  A.  and  B.  for  a  lease,  the 
evidence  of  conversion  was  as  follows  :  A  demand 
having  been  made  upon  A.,  he  declined  to  give 
up  the  lease  until  rent  due  to  B.  was  paid,  but 
he  added  that  it  was  more  B.*s  business  than  his 
own,  and  as  he  was  not  in,  he  (A.)  would  either 
send  the  lease  in  the  course  of  the  day,  or  would 
>vrite  the  plaintiff  a  letter  declining  to  return  it. 
The  plaintiff  receiving  neither  lease  nor  letter, 
issuea  a  writ  on  the  following  morning  : — Held, 
that  this  amounted  to  an  absolute  refusal,  not- 
withstanding A.  and  B.  had,  at  the  time  (though 
it  was  not  mentioned),  a  lien  upon  the  lease  for 
a  small  sum  due  to  them  for  business  done  by 
them  as  attorneys  for  the  plaintiff.    Ih, 

SzoesBive  Claim.] — Where  a  party  claims  to 
detain  goods  upon  two  causes  of  lien,  in  such  a 
way  as  to  dispense  with  tender  of  cither,  he  is 
guilty  of  a  conversion,  unless  he  can  sustain  both. 
Kei'foi'd  V.  Mondely  28  L.  J.,  Ex.  303. 

In  trover  by  a  freighter  against  a  shipowner  to 
recover  goods,  the  charterparty  giving  a  lien  for 
dead  freight,  but  the  master  to  sign  bills  of 
lading,  which  bound  the  goods  for  "  freight  as 
agreed,"  the  freighter  having  when  he  demanded 
the  goods  been  prepared  to  pay  the  freight  for 
carriage,  and  the  shipowner  refused  to  deliver 
the  goods  except  on  payment  of  the  dead 
freight : — Held,  that  freight  for  carriage  alone 
was  due,  that  the  refusal  was  an  impUed  dis- 
pensation of  the  tender  of  it,  and  that  trover 
was  maintainable.    Ih, 

The  mere  demand  of  an  excessive  sum  by  a 
creditor  holding  a  lien  does  not  dispense  with  a 
tender  from  the  debtor  of  the  sum  really  due  ; 
but  if  the  demand  of  the  larger  sum  is  so  made 
that  it  amounts  to  an  announcement  that  it  is 
useless  to  tender  any  smaller  sum,  this  dispenses 
with  any  tender,  even  if  it  appears  that  the 
debtor  was  unwilling  to  tender  the  amount 
really  due.  Tlie  Norway ,  B.  &  L.  404  ;  3  Moore, 
P.  C.  C,  N.  S.  245 ;  13  L.  T.  50 ;  13  W.  R. 
1085. 

Where  a  party  who  has  a  specific  lien  on 
goods  refuses  to  deliver  them  up  unless  the 
amount  of  a  general  balance  is  paid,  it  is  un- 
necessary for  the  owner  to  tender  the  sum  due 
in  respect  of  those  goods,  in  onler  to  support 
trover.  Jimes  v.  Tarlctm  or  Tarlton^  9  M.  &  W. 
675  ;  6  Jur.  348. 

A  picture  was  placed  by  A.  in  the  hands  of  B. 
for  sale.  B.  deposited  it  with  C.  On  its  being 
demanded  by  A.,  C.  claimed  5*.  for  warehouse-  j 


room  ;  but  on  a  second  demand  being  made  vith 
an  offer  to  pay  any  claim  which  C.  might  hare 
for  warehouse-room,  0.  refused  to  give  up  the 
picture  without  being  paid  8Z.  due  to  him  from 
B. : — Held,  that  the  demand  of  the  8Z.  amonnted 
to  a  waiver  of  the  claim  for  warehouse-room, 
and  that  it  rendered  a  specific  tender  in  fcspect 
thereof  unnecessary.  jfirJis  v.  Richard*,  4  M. 
&  G.  674  ;  5  Scott,  N.  R.  534  ;  Car.  &  M.  626 ;  « 
Jul-.  562. 

If  a  party  has  a  specific  lien  on  the  goods  of 
another,  and  when  required  to  deliver  them  ap, 
claims  a  lien  upon  them  for  a  sum  either  greater 
than  or  different  from  that  for  which  he  is 
entitled  to  hold  them,  his  lien  is  gone ;  bat  if  be 
claims  to  hold  them  both  for  the  sum  to  whid 
he  is  entitled,  and  also  for  a  further  sum  to 
which  he  is  not  entitled,  his  lien  in  respect  of 
the  former  remains,  and  the  owner  ought,  on  soch 
refusal,  to  tender  th.it  sum.  Scarfe  v.  Morgsn. 
4  M.  &  W.  270 ;  1  H.  &  H.  292  ;  2  Jur.  569. 


By  taking  Security.] — If  a  security  is  taken 
for  a  debt  for  which  the  party  has  a  lien  npon 
property  of  the  debtor,  such  security  being  pay- 
able at  a  distant  day,  the  lien  is  gone.  Jlnrito* 
V.  Guthrie,  3  Scott,  298  ;  2  Bing.  N.  C.  755 ;  2 
Hodges,  51. 

A.  and  B.,  a  solicitor,  were  executors.  B.  de- 
posited some  of  his  deeds  in  the  trust-box,  to 
secure  some  money  due  to  the  testator's  estate. 
The  box  remained  in  B.'s  possession,  and  on  his 
death  -the  deeds  were  found  to  have  been  ab- 
stracted  from  it,  and  they  could  not  be  identified. 
The  legal  personal  representative  of  B.  then 
deposited  certain  specific  deeds,  selected  by  A, 
as  a  security  for  the  debt : — Held,  assamirigthat 
A.  had,  in  consequence  of  B.'s  wrongful  act, 
obtained  a  general  lien  on  all  B.^s  deeds  for  the 
money,  still  that  he  had  waived  it  by  taking  the 
particular  security  from  the  legal  personal  re- 
presentative.   Mason  v.  Morley^  34  Beav.  471. 

Where  a  vendor  received  part  of  the  purchase- 
money,  which  had  been  borrow©!  from  the  d^ 
f endant,  and  took  a  bond  with  sureties  for  the 
residue : — Held,  that  by  entering  into  the  deed 
of  conveyance,  which  recited  the  assignment  of 
the  premises  to  the  defendant  by  way  of  mort- 
gage for  the  sum  advanced,  the  vendor  waived 
his  lien.  Cood  v.  Pollard,  10  Price,  109 ;  9 
Price,  544. 

If  a  tradesman,  having  goods  in  his  possessioo 
upon  which  he  has  a  lien,  parts  with  those  goods 
on  the  promise  of  a  thiid  person  to  pay  the 
demand,  such  promise  is  not  within  the  Statute 
of  Frauds,  and  may  be  by  parol.  Castling  t. 
Auhert,  2  East,  325  ;  S.  P.,  Houlditrh  v.  Milnr, 
3  Esp.  86. 

Part  Payment.]-— The  right  of  an  unpaid  ven- 
dor to  a  lien  on  goods  in  the  hands  of  his  agent 
is  not  t4|ken  away  by  the  fact  that  the  vendor 
has  recovered  a  verdict  for  their  price  against 
the  purchaser,  and,  under  a  county  court  order 
for  payment  of  the  debt  by  instalments,  has 
been  paid  one  instalment  of  it.  Serirfwr  t. 
Great  Northern  RaiUcay  Gmjpanyy  19  W.  R.  338. 

Szecntion.]  — If  a  party,  having  a  lien  on 
goods,  causes  them  to  oe  taken  in  execution  at 
his  own  suit,  he  thereby  destroys  his  right  of 
lien,  although  the  goods  were  never  removw 
from  his  premises.  Jacobs  v.  Latour,  2  M.  A  r. 
201  :  5  Bmg.  130. 
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Partial  Appropriatioii.]— A.,  B.  and  C,  being 
part  owners  of  a  vessel,  were  partnere  in  whale 
fishery  adventures,  in  which  the  coui'sc  had  been 
for  C,  as  ship's  husband,  to  sell  the  whalebone 
towards  expenses,  to  deposit  the  blubber  in  a 
warehouse  rented  by  A.,  B.  and  C.  of  D.,  to 
divide,  the  oil  there  produced,  to  put  it  into 
separate  casks  marked  with  their  respective 
initials,  and  for  D.,  the  warehouseman,  to  deliver 
out  the  oil  upon  the  order  of  each  partner  re- 
spectively, unless  notice  was  given  by  C,  that 
such  partner's  share  of  the  disbursements  was 
unpaid,  and  in  that  case  to  detain  the  oil  until 
payment.  Twenty-nine  tons  having  been  set 
apart  for  A.,  and  placed  in  casks  marked  with 
his  initials,  and  twenty  tons  having  been  deli- 
vered to  his  order,  he  became  bankrupt,  his 
sliare  of  the  disbursements  being  unpaid.  After- 
wards notice  of  non-payment  was  given  by  C.  to 
D. : — Held,  that  B.  and  C.  had  a  lien  as  against 
the  assignees  of  A.,  upon  the  remaining  nine 
tons  for  A.'s  share  of  the  disbni'sements,  not 
abandoned  by  the  qualified  appropriation  of  the 
twenty-nine  tons,  or  by  the  assent  to  the  removal 
of  the  twenty  tons,  Holderness  v.  SliaclteU^  3  M. 
&  R.  25  ;  8  B.  &  C.  612 

Convenion.] — ^A.  a^eed  to  buy  of  B.  a  stack 
of  hay  for  86Z.,  to  be  paid  for  as  taken  away,  and 
to  be  removed  by  the  31st  of  May.  Part  of  the 
hay  was  removed  and  paid  for  by  A.  before  the 
31st  of  May,  and  in  August  the  remainder  was 
cut  up  and  used  by  B. : — Held,  that  as  B.'s  lien 
on  the  hay  was  determined  by  the  act  of  conver- 
sion, A.  was  entitled  to  the  possession  of  the 
hay,  and  might  maintain  trever.  Ovrr  v.  Cuth- 
bert,  12  L.  J.,  Ex.  309. 

A.  delivered  to  B.  a  pawnbroker's  duplicate, 
for  B.  to  take  some  goods  of  A.'s  out  of  pledge. 
B.  did  so,  but  on  A.  sending  to  B.  for  the  goods, 
B.  said  that  he  had  not  got  them,  and  refused  to 
tell  who  had  : — Held,  that,  if  after  this  trover 
was  brought  against  B.,  he  could  insist  on  a  lien 
on  the  goods  for  the  money  he  had  advanced  to  get 
them  out  of  pledge.   Jones  v.  Cliffy  5  C.  &  P.  560. 

Delivery  to  Carrier.] — One  who  has  a  lien  on 
goods  in  his  possession,  if  he  afterwards  delivers 
them  to  a  ship  carrier  to  be  conveyed  on  account 
and  at  the  risk  of  his  principal,  though  unknown 
to  the  carrier,  cannot  recover  his  lien  by  stop- 
ping the  goods  in  transitu,  and  procuring  them 
to  be  redelivered  to  him  by  virtue  of  a  bill  of 
lading  signed  by  the  carrier  in  the  course  of  his  , 
voyage.    Swrct  v.  Py/w,  1  Bast,  4. 

Permitting  Eemoyal.]  —  If  A.,  having  re- 
paired a  carriage  for  B.,  allows  him  to  take  it 
away  from  time  to  time,  he  cannot  afterwards 
detain  it  for  the  amount  of  the  rejmirs,  neither 
can  he  detain  it  upon  a  claim  for  standage,  with- 
out an  express  contract  to  pay  for  standage,  or 
unless  the  owner  leaves  it  upon  the  premises 
beyond  a  reasonable  time  after  notice.  UaHlnj 
V.  Hitchcock,  1  Stark.  408. 

By  Factor  acting  for  Third  Parties.]— H.  k 
Co.  of  NcA^^oundland,  by  order  of  D.  of  Jamaica, 
shipped  a  cargo  of  fish  on  board  a  vessel  char- 
tered by  D.,  and  consigned  it  to  S.,  D.'s  factor 
nt  Kingston,  Jamaica.  After  D.  had  ordered 
this  cargo,  he  required  from  S.  a  further  advance 
of  money  (D.  being  at  that  time  largely  in- 
debted to  himX  and  told  him  that  he  expected 


;  this  cargo,  and  that  S.  might  sell  it  on  D.'s  ac- 
I  count,  and  give  him  credit  for  the  proceeds.  S. 
,  made  the  advance  required,  but  nothing  was  re- 
\  duced  into  writing  as  to  the  pledge  of  the  cargo. 
Before  the  vessel  arrived  D.  became  insolvent, 
and  told  S.  his  factor,  that  such  being  the  case, 
he  could  not  think  of  receiving  the  cai-go.  The 
cargo  arrived,  and  D.,  by  letter  to  S.,  repeated 
his  determination  not  to  receive  the  cargo,  and 
told  S.  to  sell  it,  and  remit  the  proceeds  to  H. 
&  Co.'s  house  at  Liverpool.  D.  also  wrote  to 
H.  &  Co.  at  Liverpool,  to  inform  them  of  the 
transaction,  but  H.  &  Co.  did  not  write  to 
acquiesce  in  that  arrangement  until  eight  months 
afterwards.  S.  appeared  to  acquiesce  in  tlie 
wish  of  D.,  and  did  not  at  that  time  claim  any 
lien.  8.  sold  the  cargo,  but  refused  to  account 
for  the  proceeds  to  H.  &  Co.,  who  thereupon 
brought  an  action  for  their  recovery : — Held, 
that  S.  must  be  taken  to  have  acted  in  the  sale 
as  the  agent  of  H.  &  Co. ;  and  that  if  S.  had 
any  lien  originally,  he  had,  by  his  conduct, 
waived  it.  Harrison  v.  Scott,  5  Moore,  P.  C.  C. 
357  ;  10  Jur.  443. 

Stoppage  in  transitu.] — See  Sale. 

By  Property  in  Goods  passing  under  Kegoti- 
able  Instruments.] — $See  cases,  j'^^^^y  col.  1870. 


XL    PARTICULAR  CASES. 
1.  Consignees. 

General  Lien  of.] — The  general  lien  of  a  con- 
signee cannot  be  set  up  against  the  express 
directions  of  the  consignor  given  to  him  at  the 
time  when  the  cargo  was  accepted.  Prith  v, 
Forbes,  4  Do  G.,  F.  &  J.  409  ;  32  L.  J.,  Ch.  10  ; 
8  Jur.,  N.  S.  1113— L.  J. 

B.  &  Co.  consigned  a  cargo  to  the  defendants 
and  sent  to  them  the  bill  of  lading  in  a  letter  : 
"  The  present  serves  to  cover  bill  of  lading  for 
timber,  &c.,  shipped  per  China,  against  which  we 
have  valued  on  you  at  six  months  in  favour  of 
F.,  S.  &  Co.,  for  1,200^.,  which  please  kindly  pro- 
tect." On  the  same  day  B.  k  Co.  sent  to  F., 
S.  &  Co.,  the  bill  of  exchange  which  was  drawn 
on  the  defendants  to  the  order  of  F.,  S,  &  Co., 
and  concluded,  '^  place  the  same  with  or  without 
advice  to  account  consignment  per  China." 
After  the  bill  of  lading  arrived  F.,  S.  &  Co. 
presented  the  bill  of  exchange,  but  the  defendant 
refused  to  accept  it.  Shortly  afterwards  B.  &  Co. 
stopped  pa3rment,  and  afterwards  the  cargo 
arrived : — Held,  that  it  was  effectually  appro- 
priated to  meet  the  bill,  and  that  F.,  S.  &  Co, 
had  a  lien  upon  it  in  priority  to  the  claim  of  the 
defendants  for  the  balance  due  to  them  on  their 
general  account  as  consignees.    Ih, 

Bight  to  Policy-moneys — Foreign  Consignor.] 

— The  defendants,  an  English  firm,  traded  with 
D.,  a  Spanish  shipping  agent  at  Havannah.  The 
plaintiffs,  who  were  Spanish  merchants  at 
Havannah,  consigned  a  cargo  of  goods  to  the 
defendants  through  the  agency  of  D.  The 
defendants  knew  that  D.  was  acting  for  a  third 
party  who  was  alluded  to  as  the  '*  interesado," 
but  the  name  of  the  plaintiffs  was  not  disclosed. 
The  defendants  effected  an  insurance  in  London 
on  the  ship  in  the  name  of  themselves  and  for 
the  benefit  of  all  parties  interested.  The  ship 
having  been  lost,  the  policy-money  was  paid  to 
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the  defendants,  and  D.  being  insolTent,  the 
plaintiffs  claimed  the  whole  of  the  money  after 
dedactiDg  the  premlams  and  expenses.  The 
defendants  claimed  a  lien  for  the  balance  of 
their  general  account  due  from  D. : — Held,  that 
an  action  lay  by  the  Hayannah  principals  against 
the  London  merchants  for  the  policy  moneys ; 
and  that  the  London  merchants  were  not  entitled 
to  a  lien  upon  the  moneys  for  the  balance  of  their 
general  account  with  the  Hayaunah  agents,  and 
could  not  in  that  action  set  off  their  claim  to 
that  balance,  or  set  off  anything  except  the  pre- 
mium stamps  and  commission  in  respect  of  the 
insurance.  Mildred  y.  Matponn^  8  App.  Cas. 
874  ;  53  L.  J.,  Q.  B.  83  ;  32  W.  R,  125.  Affirm- 
ing 9  Q.  B.  D.  530  ;  51  L.  J.,  Q.  B.  604  ;  47  L.  T. 
318 ;  30  W.  R.  862— C.  A. 

Birection  to  Appropriate.]  —  A.  consigns  a 
cargo  to  B.,  with  a  direction  to  pay  to  C.  out  of 
the  proceeds  a  sum  of  money,  and  writes  to  C. 
to  that  effect :  C.  has  no  lien  on  the  proceeds. 
Hey  woody  Ex  parte,  2  Rose,  355. 

Abandonment.]  —  D.  advanced  S.,  who  was 
about  to  speculate  in  sugars,  10,999/.  on  a  verbal 
agreement  that  D.  should  have  a  lien  on  the 
sugars  imported  by  8.  from  the  Mauritius  and 
Batavia.  S.  assigned  his  property  to  trustees  for 
creditors  before  any  sugars  were  bought  in 
Batavia.  D.  having  filed  a  bill,  praying  a  decla- 
ration that  he  had  a  lien  on  sugars  sent  to  S. 
from  Batavia,  but  omitting  any  mention  of 
Mauritius  sugars : — Held,  that  D.  was  precluded 
from  afterwards  insisting  on  any  claim  in  re- 
spect of  Mauritius  sugars.  Dean  v.  JSyrne^,  2 
Moore,  P.  C.  C,  N.  S.  92  ;  11  L.  T.  97  ;  13  M^  R. 
299. 

Held,  also,  that  it  being  no  part  of  the  con- 
tract that  S.  should  invest  the  moneys  lent  in 
any  particular  mode,  and  S.  having  in  fact  as- 
signed his  property  to  trustees  for  his  creditors 
before  the  purchase,  and  so  S.*s  money  not  being 
used  in  purchasing  the  sugar  from  Batavia,  D. 
bad  no  lien  upon  the  sugars.    lb. 

Held,  also,  that  the  fact  of  S.'s  trustees  allow- 
ing S.  to  purchase  Batavian  sugar  on  their 
account,  did  not  affect  them  with  any  equities 
in  favour  of  D.  under  his  contract  with  S.    lb. 

The  plaintiffs  were  merchants  in  London  and 
Melbourne.  The  defendant  consigned  goods  to 
the  Melbourne  house,  on  an  agreement  that  the 
advances  made  to  him  by  the  plaintiffs  in 
London  and  Melbourne  should  be  retained  out 
of  the  proceeds  of  the  goods,  and  that  the  sur- 
plus should  be  handed  over  to  the  defendant. 
The  Melbottme  house  remitted  to  the  defendant 
a  sum  as  the  balance,  but  omitted  to  I'etain  the 
advances  made  in  London : — Held,  that  the 
plaintiff  had  merely  a  right  of  lien  or  of  re- 
tainer, which  they  had  abiuidoned  by  remitting 
the  balance.    Bliffh  v.  Daries.  28  Beav.  211. 

ConitmctiTe  BeliTory.]  —  A  deliveiy  to  a 
master  of  a  vessel,  where  the  consignor  has 
written  to  the  consignee,  apprising  him  that  he 
has  consigned  to  him,  and  requesting  him,  on  the 
faith  of  such  consignment,  to  accept  bills  (which 
he  accordingly  accepts  and  pays),  is  not  such  a 
constructive  delivery  to  a  consignee  as  will  give 
him  a  lien  against  the  assignees ;  it  is  not  within 
the  principle  of  the  cases,  which  decide  that  an 
equitable  right  will  supply  the  deficiency  of  an 
actual  delivery,  in  supiK)rt  of  a  well-founded  lien 


not  perfected  by  possession.    AichoU  v.  Clent.  3 
Price,  547. 

The  indorsing  a  bill  of  lading  by  a  conagnor 
to  the  consignee  does  not  constitute  a  lien  in 
favour  of  the  latter  for  his  advances  to  the  oon- 
signer.     Smith  v.  Burridge^  4  Taunt.  684. 

Ezpeniei  of  Chartering.] — If  the  consignee  of 
a  cargo,  by  agreement  with  the  owner,  cbarten 
a  ship,  and  expends  the  money  necessary  and 

E roper  in  order  to  enable  her  to  fetch  the  cargo, 
e  is,  without  any  special  agreement  to  thiat 
effect,  entitled  to  a  lien  on  the  proceeds  of  soch 
cargo  in  his  hands  for  the  advance  so  made,  and 
a  person  who  is  not  the  consignee  has,  under 
such  circumstances,  a  similar  lien  on  the  pro- 
ceeds of  the  cargo  if  he  can  arrest  such  proceeds 
before  they  come  to  the  hands  of  the  shipper  of 
the  cargo.  Ymmg  v.  3>/7Z,  32  Beav.  529 ;  9  Jnr, 
N.  S.  976  ;  9  L.  T.  9  ;  11  W.  R.  1052. 

2.  VSKDOBS. 

Joint  Conaignon.] — A.  being  interested  in  a 
moiety  of  a  cargo,  and  having  entered  into  a 
contract  with  B.  to  let  him  have  half  his  share, 
wrote  to  C.  and  D.,  the  consignees,  informing 
them,  and  authorizing  them  to  sell  the  cargo, 
and  carry  the  proceeds  to  their  separate  aocoanls. 
The  consignees  acted  upon  this,  and  made  ad- 
vances to  B.,  and  B.  also  charged  his  interest  in 
favour  of  E.  It  had  been  agr^d  between  A  and 
B.  that  they  should  pay  for  the  cargo  by  two 
bills,  each  to  be  paid  by  one  of  them.  B.  did 
not  pay  his  bill ;  it  did  not  appear  whether  A 
had  paid  it  or  not :— Held,  that  A.  had  no  lien 
on  the  proceeds  of  B.'s  share,  either  as  against 
him,  or  as  against  C.  and  D.,  or  against  E.  //<>/- 
royd  V.  Gr\ffit?is,  3  Drew.  428. 

On  Sale  of  Land.] — A  lien  for  unpaid  par- 
chase-money  is  not  a  charge  by  way  of  mortj^. 
under  31  &  32  Vict.  c.  69,  where  the  purchawr 
dies  intestate.  Harding  v.  Harding,  13  L.  B., 
Eq.  493  ;  41  L.  J.,  Ch.  523  ;  26  L.  T.  656. 

When  a  landowner  seeks  to  enforce  bis  lien 
for  unpaid  purchase-money  against  a  railwav 
company,  the  court  will  order  a  sale  of  the  bnd. 
but  will  not  grant  an  injunction  to  restrain  the 
company  from  running  trains  over  the  land. 
Lycett  V.  Stafford  and  Uttoxeter  Jfailtcay  Omt- 
nany,  13  L.  R..  Eq.  261 ;  41  L.  J.,  Ch.  474 ;  25 
L.  T.  870. 


On  Land  in  Bogiater  Connty— -Hotieo.]— 


A  vendor  of  land  situate  in  a  register  conntj. 
part  of  whose  purchase-money  remains  unpaid, 
is  under  no  obbgation  to  obtain  for  the  unpud 
amount  any  written  security  which  can  be  regis- 
tered, but  is  entitled  to  "rely  simply  on  his 
equitable  lien,  which  he  can  enforce  against  sub- 
purchasers who  have  notice  of  it,  actual  or 
constructive  ;  and  such  a  vendor  will  not,  by 
registering  the  conveyance  to  his  purchaser,  if 
he  retains  the  deed  in  his  possession,  lose  his 
lien  as  against  sub-purchasers  from  the  originsl 
purchaser.  Kettlncell  v.  Watxon,  21  Ch.  D.  6S5 ; 
51  L.  J.,  Ch.  281 ;  46  L.  T.  83 ;  30  W.  R.  402. 

On  Doeda.] — ^The  unpaid  vendor  of  real 

estate  which  has  l>een  conveyed  to  the  purchaser 
ha«»  not.  at  law.  in  the  absence  of  a  special  agree- 
ment, any  lien  on  the  title-dce<Uf(>r  hispurcha*- 
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money.     Goode  v.  Burton,  1  Ex,  189  ;  16  L.  J., 
Ex.309;  llJur.  861. 

To  Company — Coniideratioii.] — It    was 


agreed  between  a  vendor  and  a  trofitee  for  a 
company  intended  to  be  formed,  that,  as  soon  as 
the  company  should  be  formed  and  registered, 
and  the  agreement  adopted  by  the  directors,  the 
vendor  should  sell,  and  the  company  should 
purchase,  the  lease,  goodwill,  plant,  &c.  of  his 
manufactory  of  bricks,  and  that  on  an  assign- 
ment to  the  company  being  executed,  the  com- 
pany should  pay  him  out  of  its  funds  8,000/.  in 
manner  thereinafter  mentioned,  namely,  6,000/. 
in  cash  and  2,000/.  in  fully  paid-up  shares.  The 
company  having  been  formed  and  the  agreement 
adopted  by  the  directors,  the  vendor  assigned 
the  property  to  the  company  by  a  deed  which 
purported  to  be  executed  in  consideration  of 
6,000/.  to  be  paid  in  manner  thereinbefore 
stated,  namely,  50  per  cent,  of  all  sums  of 
money  received  by  the  company  on  the  sale  of 
shares,  and  50  per  cent,  upon  all  money  by  way 
of  capital  borrowed  by  the  company  until  the 
payment  so  to  be  made  to  the  vendor  should 
amount  to  6,000/.  No  money  was  ever  received 
by  sale  of  shares  or  borrowed,  and  the  company 
proved  abortive  and  was  ordered  to  be  wound 
up  : — Held,  that  the  vendor  had  no  lien  on  the 
property,  his  lien  being  excluded  by  the  nature 
of  the  contract.  Brentwood  Brick  and  Coal 
Company.  In  re,  4  Ch.  D.  562  ;  46  L.  J.,  Ch.  554  ; 
36  L.  T.  343  ;  25  W.  R.  481— C.  A. 

Ko  Indorsement  of  Beeeipt] — When  a 


purchase  deed  contained  a  recital  that  the  pur- 
chase-money had  been  paid,  or  accounted  for, 
but  there  was  no  receipt  for  the  purchase- 
money  on  the  back  of  the  deed  : — Held,  that  the 
vendor,  in  respect  of  his  lien  for  unpaid  purchase- 
money,  was  entitled  to  priority  over  a  mortgagee 
of  the  purchaser.  Boictm  v.  Cobb,  19  W.  R.  614 
— L.  J.  Affirming  18  W.  R.  911.  And  ttec  cases 
finder  Vendor  and  Pubchaser. 

Betaining  Bill  ef  Lading-^ni  diiponendi.] 

— When  an  unpaid  vendor  shipping  goods  under 
a  contract  of  sale  takes  a  bill  of  lading  making 
the  goods  deliverable  to  his  onler,  and  retains 
such  bill  of  lading  in  his  own  or  his  agent's 
hands  for  his  own  protection,  he  does  not  reserve 
the  vendor's  lien  only,  in  case  of  the  purchasers 
making  default  in  payment  of  the  price,  but 
reserves  a  right  of  disposing  of  the  goods  so  long 
at  least  as  the  purchaser  continues  in  default. 
Offg  V.  Skuter,  1  C.  P.  D.  47  ;  45  L.  J.,  C.  P.  44  ; 
33  L.  T.  492 ;  24  W.  R.  100— C.  A 

Undertaking  to  BeliTer.] — ^An  undertaking  by 
the  vendor  to  deliver  goods  sold,  addressed  to 
the  purchaser,  does  not  amount  to  such  a  repre- 
sentation that  the  purchaser  is  entitled  to  de- 
livery as  to  estop  the  vendor  from  asserting  his 
right  of  lien  against  a  sub-purchaser.  FannUoe 
V.  Bain,  1  C.  P.  D.  446  ;  46  L.  J.,  C.  P.  264  ;  34 
L.  T.  324. 

The  defendant  sold  goods  to  B.,  and  gave  a 
document,  undertaking  "  to  deliver  to  your 
order  twenty-five  tons  off  your  contract  of  this 
date,"  addressed  to  B. ;  before  delivery  B.  became 
insolvent.  The  plaintiff,  who  had  purchased  the 
goods  from  B.,  sued  the  defendant  in  detinue  : — 
Held,  that  the  defendant  was  not  estopixid  from 
asserting  his  lien  on  the  good«<  against  the 
plaintiff.    lb. 


Priority    of  BeUTory  Orden— Cnatom.]— By 

the  custom  of  the  London  Dry  Goods  Market 
a  broker  who  purchases  for  a  principal,  as  broker, 
but  without  disclosing  the  name  of  the  principal, 
is  liable  for  the  price  of  the  goods  in  case  the 
purchaser  does  not  pay.  On  the  3rd  March, 
1876,  C.  sold  to  D.,  a  broker,  for  undisclosed 
principals,  eighteen  casks  of  gum  sandrac  lying 
at  the  docks,  and  signed  a  delivery  order  in 
favour  of  D.  The  delivery  order  was  indorsed 
by  D.  to  B.  &  Co.,  his  undisclosed  principals, 
who  deposited  the  same  with  the  Imperial  Bank 
as  a  security  for  advances.  On  the  18th  March 
the  bank  lodged  the  order  at  the  office  of  the 
Docks  Company  in  Leadenhall-street,  with  a 
request  for  warrants,  and  notice  of  the  order 
having  been  lodged  was  sent  to  the  long  room  at 
the  dock  house.  On  the  same  day  D.,  having 
heard  that  B.  &  Co.  had  stopped  payment,  paid 
C.  for  the  goods,  and  sent  his  clerk  to  the  long 
room,  who  arrived  there  before  notice  of  the 
delivery  order  having  been  lodged  by  the  bank 
had  been  received,  and  he,  in  the  name  of  C, 
applied  for  a  warrant  for  the  goods,  which  was 
made  out  and  delivered  to  him.  0.  subsequently 
indorseil  the  warrant  to  D.,  and  gave  him  a 
second  delivery  order.  On  an  action  by  the 
bank  for  a  declaration  that  they  were  entitled 
to  the  goods : — Held,  that  under  the  circum- 
stances, C.'s  lien  as  an  unpaid  vendor  passed  to 
D.,  and  that  the  warrant  in  favour  of  C.  having 
been  obtained  before  the  delivery  order  had  been 
entered  at  the  warrant  office  at  the  docks,  D. 
was  entitled  to  the  goods.  Jmjierial  Bank  v. 
London  and  iSt.  Katharine  Doeka  Ci*mpany^  5 
Ch.  D.  195  ;  46  L.  J.,  Ch.  335  ;  36  L.  T.  233. 

CuBtom  at  to  Belivery  Warrant*.] — By  the 

usage  of  the  iron  trade,  warrants  for  goods  "  de- 
liverable (f.  o.  b.)  to  A.  B.,  or  their  assigns,  by 
indorsement  hereon,"  are  considered  to  pass  to 
the  holders  for  value  free  from  any  vendor's  lien. 
Merchant  Banking  Company  of  London  v. 
Pheenix  Bessemer  Steel  Comjmny,  5  Ch.  D.  206  ; 
46  L.  J.,  Ch.  418  ;  36  L.  T.  395 ;  25  W.  R.  457. 
See  Gvnn  v.  Bolckow  Sf  Co.,  infra. 

A  company,  being  manufacturers  of  steel  rails, 
contracted  with  S.  &  Co.,  iron  merchants,  for 
the  sale  of  a  quantity  of  rails  to  be  rolled  at 
their  works,  and  to  be  delivered  at  intervals, 
payment  to  be  made  as  to  three-fifths  at  three 
days'  sight,  and  as  to  two-fifths  by  buyers'  ac- 
ceptances at  four  months.  On  the  completion  of 
each  portion  of  goods  a  warrant  for  the  same  in 
the  above  form  was  sent  to  S.  &  Co.  with  an  in- 
voice and  drafts  for  the  purchase-money,  and  the 
goods  referred  to  in  the  warrants  were  stacked 
at  the  works.  In  the  meantime  8.  &  Co.  pledged 
the  several  warrants,  and  indorsed  the  same  to 
the  plaintiffs.  Before  the  contract  was  com- 
pleted, when  only  part  of  the  goods  was  paid 
for,  S.  &  Co.  became  bankrupt,  and  their  accept- 
ances were  dishonoured.  At  that  time  part  of 
the  goods  had  been  dispatched  in  waggons  sent 
by  order  of  S.  &  Co.,  and  was  stored  in  a  railway 
company's  warehouse,  addressed  to  the  agents 
of  S.  &  Co.,  and  part  remained  stacked  at  the 
works : — Held,  that,  by  the  usage  of  the  iron 
trade,  as  well  as  by  the  intention  of  the  parties 
as  shewn  by  their  course  of  dealing,  the  plain- 
tiffs, as  holders  for  value  of  the  warrants,  were  en- 
titled to  the  goods  free  from  any  vendor's  lien.  lb. 

Held,  also,  that  even  had  the  vendors  been 
able  to  claim  a  lien  on  the  undelivered  goods, 
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the  transit  was  at  an  end  as  re^rded  those 
stored  in  the  warehouse,  and  their  right  was 
gone.     Ih, 

Held,  also,  that  the  contract  was  ai)ix)rtion- 
able,  and  that  the  vendors  conld  not  in  any  event 
have  claimed  any  lien  on  that  portion  of  the 
gO(xl8  which  had  been  fully  paid  for.    Ih 

Tranifer  in  WarehooBeinan'f  Booka.] — Goods 
remained  in  the  j^ossession  of  unpaid  vendors, 
but  the  purchaser  paid  rent  for  them  to  the 
vendors  as  warehousemen,  and  the  goods  were 
transferred  into  the  name  of  the  pui'chascr  in 
the  books  of  the  vendors :— Held,  that  -as  no 
actual  delivery  had  been  made,  the  vcndore' 
lien  revived  upon  the  insolvency  of  the  purchaser, 
as  against  his  assignees.  Gricc  v.  liieJtardson, 
3  App.  Cas.  319 ;  47  L.  J.,  P.  C.  48  ;  37  L.  T. 
677  ;  26  W.  R.  358. 

tSec  also  Sale. 


3.  Ukder  Bills  of  Exchange. 

Vendor's  Lien— Wharfinger's  Certificates.]— 
B.  &  Co.  sold  some  iron  rails  to  a  company  by 
a  written  contract,  stipulating  that  payment 
should  be  made  by  buyere'  acceptances  of  sellers' 
drafts  against  inspector's  certificate  of  approval 
and  wharfinger's  certificate  of  each  500  tons 
being  stack^  ready  for  shipment  As  the 
wharfinger's  certificates  were  delivered  the  com- 
pany accepted  the  drafts  of  B.  &  Co.,  accortling 
to  the  contract,  which  B.  &  Co.  negotiated  ;  but 
the  rails  remained  in  B.  k  Co-'s  possession.  The 
plaintiff  advanced  money  to  the  company  on  the 
security  of  some  of  the  wharfinger's  certificates 
which  were  handed  over  to  him  with  a  written 
memorandum.  The  company  became  insolvent, 
and  their  acceptances  were  consequently  not 
paid.  The  plaintiff  filed  a  bill  against  B.  &  Co. 
and  the  receiver  of  the  estate  of  the  company, 
claiming  a  lien  on  the  rails  in  the  hands  of 
B.  &  Co.  in  priority  to  their  lien  as  vendors. 
The  bill  alleged  that  according  to  the  custom  of 
the  iron  trade  the  wharfinger's  certificates  were 
in  fact  warrants.  The  plaintiff  having  moved 
for  an  injunction  to  restrain  B.  &  Co.  from  part- 
ing with  the  rails  or  with  the  money  which  they 
might  receive  in  respect  of  them.  Bacon,  V.-C, 
orclered  B.  &  Co.  to  pay  the  value  of  the  rails 
into  court,  to  be  kept  in  medio  till  the  decision 
of  the  case  : — Held,  first,  that  the  giving  of  the 
acceptances  in  pui*8uance  of  the  contract  was 
not  an  absolute  payment,  but  conditional  on  the 
acceptances  being  met;  that  upon  the  insol- 
vency of  the  acceptors  the  vendors'  lien  on  the 
goods  revived ;  and  that  the  fact  of  the  vendors 
having  negotiated  the  bills  made  no  difference. 
ffunn  V.  BolrkoiCj  Vaughan  ^'  Company,  10 
L.  R.,  Ch.  491  ;  44  L.  J.,  Ch.  732  ;  32  L.  T.  781  ; 
23  W.  R.  739. 

Held,  secondly,  that  the  wharfinger's  certifi- 
cates were  not  documents  of  title,  and  their  de- 
livery passed  no  right  to  the  goods ;  and  that  no 
custom  of  trade  could  give  them  the  effect  of 
waritmts  or  documents  of  title  as  against  the 
vendors.     Jh, 

Equitable  Assignment  to  meet— Authority.] — 

Y.,  a  merchant  in    Costa  Rica,  shipped  coffee 

to  M.  k  Co.,  London,  and  drew  bills  on  M.  &  Co., 

I'otjuesting  them  to  have  the  coffee  sold  for  his 

nceount.  and  the  i)roceeds  parsed  to  his  credit. 


There  was  an  agreement  between  Y.  and  E.  &  Co.. 
of  Panama,  to  share  profits  and  losses  on  this 
transaction.  The  bills'  came  into  possession  of 
the  plaintiffs,  and  were  dishonoured  by  M.  k  Co. 
Y.  wrote  to  S.,  asking  him  to  honour  the  drafts, 
and  obtain  the  bills  of  lading  of  the  coffee  from 
M.  k  Co.,  by  whom  they  were  accordingly  handed 
over  to  S.  S.  wrote  to  the  plaintiffs,  saying  that 
he  expected  soon  to  get  the  delivery  warrants  of 
the  coffee,  and  that  he  conld  dispose  of  the  coffee 
as  instructed  by  the  sender.  M.  k  Co.  were 
creditors  to  a  large  extent  of  E.  &  Co.,  whose 
agent  they  afiirmed  Y.  to  be,  and  they  caused 
an  attachment  to  issue  out  of  the  Mayor's  Court 
against  the  coffee.  S.  then  sold  the  coffee  and 
paid  the  proceeds  into  courts,  and  ihQ  plaintiffs 
applied  to  have  their  bills  paid  thereout  on 
the  ground  that  the  coffee  had  been  specificfdly 
appropriated  to  the  bills,  and  that  h^.  had  madc^ 
an  equitable  assignment  of  a  part  of  the  coffee 
equal  in  amount  to  the  bills  : — ^Held,  that  S.  had 
authority  to  make  such  equitable  assignment ; 
that  the  plaintiffs  had  acquired  a  lien  on  the 
proceeds  of  sale  of  the  coffee,  and  were,  there- 
fore, entitled  to  maintain  their  suit ;  and  that 
M.  k  Co.  had  no  such  interest  as  to  entitle  them 
to  attach  the  proceeds.  Jianken  v.  Alfaro^  5 
Ch.  D.  786 ;  46  L.  J.,  Ch.  832 ;  36  L.  T.  529— 
C.  A.     Reversing  36  L.  T.  664. 

Appropriation  of  Proceeds  of  Car^.] — B.  con- 
signed to  the  defendants  by  the  ship  Acacia  a 
cargo  which  had  been  purchased  at  the  joint 
risk  of  himself  and  the  defendants,  and  advised 
them  of  the  particulars  of  bills  which  he  had 
drawn  against  the  cargo  {)ayable  to  his  own 
order.  The  defendants  replied,  promising  to 
protect  the  bills.  B.  indorsed  to  the  plaintiffs 
three  of  these  bills,  which  ran,  "  Pay  to  the 
order  of  myself  the  sum  of  830/.,  which  place  to 
account  cargo  per  A."  B.  having  stopp^  pay- 
ment, the  defendants  refused  to  accept  the  bills  ; 
but  after  selling  the  cai^go,  offered  to  pay  to  the 
plaintiffs  tke  surplus  of  the  proceeds,  after  satis- 
fying a  balance  due  to  them  from  B.  on  the 
general  account  between  them,  llie  plaintiffs 
refused  to  accept  this,  and  filed  a  bill,  claiming 
a  lieu  for  the  full  amount  of  the  three  bills  : — 
Held,  that  they  had  no  Uen  on  the  proceeds  of 
the  cargo.  Rohe-y^s  Perseverance  Iromcorit*  v. 
Oilier,  7  L.  R.,  Ch.  695  ;  27  L.  T.  362  :  20  W.  R. 
956. 

Payment  by  Instalments — Bankruptcy.] — A 
contract  for  the  building  of  a  ship  provided 
that  the  purchase-money  was  to  be  jmid  by  in- 
stalments, partly  in  cash  and  partly  by  means 
of  bills  of  exchange,  to  be  paid  and  given  at 
specified  stages  of  the  progfress  of  the  construc- 
tion, the  l)alance  being  paid  on  completion  by  a 
bill.  The  ship  was  from  the  time  of  paying  or 
giving  the  first  instalment  to  be  the  absolute 
property  of  the  purchaser  to  the  extent  of  his 
advances,  subject  nevertheless  to  the  builder's 
lien  for  any  unpaid  instalments.  Any  bills  given 
during  construction  were  to  be  retired  by  the 
purchaser  at  completion  and  transfer.  As  the 
construction  of  the  ship  went  on  the  vendor 
drew  bills  upon  the  purchaser,  which  he  accepted, 
for  the  instalments  of  the  purchase-money. 
After  these  bills  had  been  negotiated,  but  before 
any  of  them  became  due,  the  purchaser  took  pro- 
ceedings for  liquidation,  including  his  liability 
on  the  bills  among  his  debts,  and  his  orcditors 
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passed  a  resolution  to  accept  a  composition.  The 
bill-holders  refused  to  accept  the  amount  of 
composition  when  tendered.  The  purchaser 
shortly  after  the  resolution  gave  notice  to  the 
vendor  to  rescind  the  contract.  Not  long  after 
thi.s  the  vendor  became  bankrupt  and  the  ship 
was  completed  by  his  trustee.  The  bill-holders 
having  claimed  a  lien  on  the  ship  : — Held,  that 
the  principle  of  Waring,  Ex  jHirte  (19  Ves.  345), 
was  not  applicable,  and  that  the  bill-holders 
had  no  lien  on  the  ship.  Lambton^  Kx  parte, 
Lhulnay,  In  re,  10  L.  R.,  Ch.  406  ;  44  L.  J.,  Bk. 
81  ;  32  L.  T.  380  ;  23  W.  R.  662.  Affirming  8,0.^ 
sub  nom.  Grccimr,  Ex  i)arte^  Li7id»ay,  In  re^  32 
L.  T.  205. 

Payment  by  Agent  of  Company.] — In  pursu- 
ance of  an  agreement  to  that  effect,  the  agent 
of  a  company,  employed  to  sell  their  goods  upon 
premises  hired  by  the  company  for  that  purpose, 
accepted  bills  drawn  upon  him  by  the  company 
in  respect  of  goods  consigned  to  him  for  sale. 
One  of  these  bills  had  not  reached  maturity 
when  the  company  was  ordered  to  be  wound  up. 
The  agent  paid  the  bill  when  it  became  payable : 
— Held,  that  he  had  a  lien  on  the  company's 
goods  in*  his  hands  for  the  amount  he  had  so 
paid.  Panfs  Patent  Felted  Fabric  Ctnnpant/, 
In  re,  1  Ch.  D.  631 ;  45  L.  J.,  Ch.,  318  ;  24  W.  R. 
507. 

Parties.] — The  indorsee  of  a  bill  has  a  lien 
niMjn  property  deposited  with  the  drawer  as 
security.     Perfect,  Ex  parte,  1  Mont.  25. 

A  holder  of  a  bill  has  no  lien  on  property  de- 
posited by  the  drawer  with  the  acceptor  to  cover 
the  liability  of  the  latter  in  respect  of  his  accept- 
ance, but,  on  the  bankruptcy  of  drawer  and  ac- 
ceptor, the  arrangement  of  property  between  the 
two  estates  may  indirectly  render  such  an  equity 
available.     Warhuj,  Ex  parte,  2  Rose,  182. 

Goods  pledged  (expressly)  to  secure,  by  the 
produce  of  the  sale,  acceptors  who  have  taken  up 
and  paid  bills  drawn  on  them  by  the  owners  are 
released  from  further  charge  as  to  other  bills  so 
taken  up  and  paid  subsequently,  if  the  amount 
of  the  original  sum  paid  on  account  of  the  owner 
has  been  repaid  to  them  without  resorting  to  a 
sale.    Bird  wood  v.  Itajthael,  5  Price,  593. 

4.  Bailees. 

Wharfingen.l  —  Wharfingers,  on  receiving 
notice  that  goods  in  their  hands  bore  a  counter- 
feit of  the  plaintiffs  trade-mark,  submitted  to 
act  in  relation  to  the  goods  as  the  court  should 
direct  upon  receiving  their  warehouse  charges 
and  costs  of  action  : — Held,  that  the  wharfingers 
were  entitled  to  a  lien  on  the  goods  for  their 
charges  in  priority  to  any  claim  of  the  plaintiff 
for  costs,  and  ought  not  to  be  ordered  to  pay  the 
plaintiff's  costs.  -Moet  v.  Pickering,  8  Ch.  D. 
372  ;  47  L.  J.,  Ch.  527  ;  38  L.  T.  799  ;  26  W.  R. 
637— C.  A.     Reversing  6  Ch.  D.  770. 

Sepofit  of  Billf  with   Bankers.]— Where  a 

person,  who  is  in  reality  the  agent  of  another, 
deposits  exchequer  bills  with  his  own  bankers, 
without  informing  them  whose  property  these 
bills  are,  the  bankci*s  may  be  held  entitled  to 
consider  these  bills  as  the  depositor's  property, 
and  to  hold  them  as  security  for  any  money  due 
to  them  from  him,  if  the  mode  of  deposit  or  the 
circumstances  attending  it  give  them  a  lien  on 


the  bills  as  against  him.    Brandao  v.  Bar  net  t, 
12  C.  &  F.  787. 

Agifteri.! — Generally  speaking,  a  bailee  has  a 
lien  on  goods  bailed  to  him  in  those  cases  only 
where  an  additional  value  has  been  conferred  by 
him  on  the  chattels,  either  directly  by  the  exer- 
cise of  personal  labour  and  skill,  or  indirectly, 
by  the  intermetliate  use  of  any  instrument  over 
which  he  has  control;  and,  therefore,  an  agister 
to  whom  cattle  have  been  bailed,  has,  by  the 
general  law.  no  lien  on  them  for  the  value  of  the 
pasturage  consumed  ;  and  this  holds  whether 
they  are  milch  cattle  or  not.  JaeJiSon  v.  Cummins, 

5  M.  k  W.  342  ;  3  Jur.  436. 

A  bailee  can  have  no  lien  on  a  chattel,  where, 
by  the  essence  of  the  contract,  he  has  no  right  to 
the  uninterrupted  possession  of  it.    lb. 

A  farmer  who  has  received  sheep  from  an 
agister  is  liable  in  trover  to  the  owner,  on  his 
claiming  to  detain  them  for  a  debt  due  to  the 
agister,  and  not  allowed  to  deduct  from  the 
amount  of  the  credit  the  sum  for  feed  which 
had  been  tendered  by  the  owner  and  refused. 
Prentice  v.  Taylor,  1  F.  &  F.  469. 

Pledgees.] — Goods  arriving  at  Quebec  were 
taken  to  the  customs'  examining  warehouse,  ac- 
cording to  the  regulations  of  the  port.  The  goods 
were  entere<l  by  the  officer  in  charge,  as  con- 
signed to  M.  &  S.  The  goods  remained  subject 
to  the  lien  for  freight,  and  to  the  charges  for 
customs'  duties  and  storage.  Till  these  several 
claims  were  discharged  the  officer  in  charge  was 
bound  not  to  part  with  the  goods.  Subsequently 
M.  k  S.  obtained  an  advance  from  Y.  &  Co.  on 
the  security  of  these  goods,  and  gave  to  them  a 
request  note,  signed  by  M.  &  S.,  and  directed  to 
the  officer  in  charge,  requesting  him  to  hold  the 
goods  "subject  to  the  order"  of  Y.  &  Co., 
"  they  paying  the  duty  and  storage  charge  before 
removal."  This  note  was  sent  to  the  officer  in 
charge,  who  accepted  it  and  made  a  correspond- 
ing entry  in  his  book.  Afterwards,  the  goods, 
while  still  \yir\g  at  the  customs'  warehouse,  were 
seize<l  by  a  judgment  creditor  of  M.  k  S. : — Held, 
that  the  seizure  was  bad,  there  having  been  a 
valid  constructive  delivery  and  transfer  of  the 
goods  to  Y.  &  Co.,  as  pledgees.  Youny  v.  La  m  bert, 
3  L.  R.,  P.  C.  142  ;  22  L.  T.  499  ;  18  W.  R.  497  ; 

6  Moore,  P.  C.  C.  406. 

Charges.] — Where  chattels  are  deposited  with 
a  party  who  claims  a  lien  on  them,  after  notice 
from  the  bailor  of  the  sale  of  the  chattels  to  a 
third  party,  the  bailee  cannot,  as  against  the 
vendee,  claim  a  further  lien  in  respect  of  a  debt 
incurred  to  him  by  the  bailor  after  such  notice, 
though  the  chattels  remain  in  his  books  in  the 
name  of  the  bailor.  Barry  v.  Long  more,  4  P. 
k  D.  344  ;  12  A,  &  E.  639  ;  1  A.  &  H.  14. 

A7i(7  see  also  cases  sub  tit.  Bailment. 

5.  Abtificebs  and  Workmen. 

What  Goods.] — Every  one  has  by  law  a  lien 
upon  a  specific  deed  or  paper  delivered  to  him  to 
do  any  work  or  business  thereon,  but  not  on 
other  muniments  of  the  same  party,  unless  the 
person  claimincr  the  ^^cn  is  an  attorney  or  a 
solicitor.  Ilolf^^  v.  Cldr'^f^O^^  *  Taunt.  807.  Sec 
Sanderson  v.  j^  ,ji  '2  C.  &  ^^'  ^^** 

HowBeliv^         ^     ^yfOTVLinaivhavingbeatowed 
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his  labour  on  a  chattel,  in  consideration  of  a 
price,  the  amount  of  which  was  fixed  by  an  agree- 
ment with  the  owner,  may  detain  such  chattel 
until  the  price  is  paid,  although  it  was  delivered 
to  the  workman  in  diffei*ent  parcels  and  at 
different  times,  if  the  work  to  be  done  under  the 
agreement  is  entire.  Chase  v.  Wt'stnwre,  5  M. 
<Sc  S.  180.     AtuL  see  2  Marsh.  340. 

Where  ImproTement  made.] — Generally  speak- 
ing, if  a  chattel  delivered  to  a  party  receives 
improvement  from  his  labour  and  skill,  he  has 
a  specific  lien  upon  it  for  his  remuneration, 
whether  the  contract  for  it  is  express  or  implied  ; 
provided  there  is  nothing  in  the  nature  of  the 
contract  inconsistent  with  the  existence  of  a  lien. 
Scarfe  v.  Morgan,  4  M.  &  W.  270 ;  1  H.  &  H. 
292  ;  2  Jur.  669. 

Expenses  of  Preserving  Property  cannot 


be  added.] — An  artificer  who,  in  the  exercise  of 
his  right  of  lien,  detains  a  chattel  upon  which 
he  has  expended  his  labour  and  materials,  has  no 
claim  against  the  owner  for  taking  care  of  the 
chattel  while  so  detained.  Somes  v.  British 
Empire  Shipjring  Company,  8  H.  L.  Cas.  338  ; 
30  L.  J.,  Q.  B.  229  ;  6  Jur.,  N.  S.  761 ;  8  W.  R.  707. 
If  an  owner  of  a  chattel  (for  instance,  a  ship) 
knew  that  he  must  pay  for  dock  room,  while  his 
ship  was  undergoing  repairs,  and  if,  while  he  was 
unable  to  pay  for  those  repairs,  and  the  ship  was 
detained  in  exercise  of  the  shipwright's  lien,  he 
received  notice  that  he  must  pay  dock  room 
during  the  detention,  such  facts  would  not  create 
an  implied  contract  on  his  part  to  pay  it.    lb. 

What  constitutes  Parting  with  Posses- 


sion.]— The  labour  and  skill  employed  on  a  race- 
horse by  a  trainer  are  a  good  foundation  for  a 
lien  ;  but  if  by  usage  or  conti*act  the  owner  may 
send  the  horse  to  run  at  any  race  he  chooses, 
and  may  select  the  jockey,  the  trainer  has  no 
continuing  right  of  possession,  and  consequent Iv 
no  lien.  Forth  v.  Simpson,  18  Q.  B.  680;  18 
L.  J.,  Q.  B.  263. 

Tender — Part  of  Work  only  done.] — If 


A,  delivers  a  chattel  to  B.  under  a  contract  by 
the  latter  to  perform  certain  work  thereon  at  a 
fixed  price,  and  before  such  work  is  completed, 
A.  countermands  the  order  and  demands  the 
chattel  from  B.,  at  the  same  time  tendering  a 
sum  sufficient  to  pay  for  the  work  actually  done, 
he  will  be  entitled  to  maintain  trover  therefor 
without  tendering  the  contract  price.  Lilley  v. 
Barnsletj,  1  C.  &  K.  344. 

6.  Pabtigulab  Trades. 

Packers.] — A  packer  has  by  custom  of  trade 
a  general  lien  upon  all  the  goods  of  a  customer 
in  his  possession  or  in  his  hands  for  all  moneys 
due  to  him  from  that  cu.stomer,  and  not  merely 
for  money  owing  in  respect  of  those  particular 
goods.  Witt,  In  re,  Shnhroolt,  Ew parte,  2  Ch.  D. 
489  ;  45  L.  J.,  Bk.  118 ;  34  L.  T.  786  ;  24  W.  R. 
891—0.  A. 

Colioo  Printers.] — Calico  printers  have  a  lien 

for  a  general  balance  on  goods  delivered  to  them 

to  print.     Weldon  v.  Gould,  3  Esp.  268  ;  S.  P,, 

Webb  V.  Fox,  Peake'sAdd.  Cas.  167. 

So,  where  calico  goods  are  delivenxl  to  a  per- 

to  have  them  printed,  and  such  person  de- 

'^  them  to  a  calico  printer  for  that  purjwsc. 


to  whom  he  is  indebted,  the  calico  printer  may 
hold  these  goods  against  the  owner,  by  virtue  of 
his  lien,    lb, 

Semble,  that  by  the  custom  of  trade  in  Man- 
chester, as  between  calico  printers  and  en- 
gravers, the  latter  have  no  right  of  general  lien 
for  balances  due  to  them  from  the  former. 
Jjillt^j  V.  Barnsley,  1  C.  &  K.  344. 

Dyers.] — ^A  dyer  has  no  lien  uppn  an  article 
delivered  to  him  to  be  dyed  for  a  general  balance, 
but  only  for  the  particular  price  of  dyeing  that 
article.  Bennett  v.  Johnson,  2  Chit,  455  ;  3 
Dougl.  387  ;  S,  P.,  Green  v.  Farmer,  4  Burr. 
2214;  IW.  Bl.  651. 

But  in  one  case  at  nisi  prius  it  was  held,  that 
a  dyer  had  a  lien  for  a  general  balance.  Sarill 
V.  BareJuird,  4  Esp.  63. 

A  general  lien  established  in  the  bleaching 
trade  at  Nottingham.  Plaiee  v.  A  Ucwh,  4  F.  k.  ¥, 
1074. 

The  dyera  of  Halifax  were  held  to  have  no  lien 
for  their  general  balance,  and  that  they  could 
not  retain  for  the  price  of  dyeing  any  other  than 
the  particular  goods  dyed,  or  at  most  only  for  the 
dyeing  of  such  goods  as  were  delivered  to  them 
at  one  and  the  same  time,  under  one  entire  con- 
tract.    Close  v.  Waterhovse,  6  East,  523,  n. 

But  an  agreement  entered  into  by  some  dyers, 
that  they  would  not  receive  any  more  goods  to  be 
dyed,  unless  they  might  have  a  lien  on  thoee 
goods  for  their  generid  balance,  is  good ;  and  a 
person  who,  after  notice  of  it,  delivers  goods  to 
be  dyed,  must  be  taken  to  have  assented  to  the 
terms  of  the  agreement.  Kirltham  v.  Skaweras*. 
6  T.  R.  14. 

Pnllers.] — Cloths  were  left  by  a  bankrupt, 
before  his  oankruptcy,  with  a  fuller  to  be  dressed. 
A  balance  was  then  due  from  the  bankrupt  to 
him  for  work  done  on  other  cloths.  The  as- 
signees having  tendered  him  the  sum  due  for 
work  done  on  the  cloths  in  his  possession,  and 
demanded  them  :  on  his  refusal  to  deliver  them 
up  : — Held,  that  he  had  no  right  to  detain  them 
for  his  general  balance  ;  and  that  the  assignees 
were  entitled  to  recover  in  an  action  of  trover. 
Jlitse  V.  Mart,  2  Moore.  547  ;  8  Taunt.  409. 

Proprietors  of  a  scribbling  and  fulling  mill« 
stipulated  that  all  goods  on  hand  should  be  sub- 
ject to  a  lien  for  a  general  balance.  Having  re- 
ceived certain  wool  and  cloth  of  C,  to  be 
scribbled  and  fulled,  and  certain  oil  and  dyeing 
materials  to  be  used  by  him  on  the  wool,  fur 
which  purpose  he  had  access  to  the  oil  and  dyes 
in  a  room  of  which  the  proprietors  of  the  mill 
kept  the  key  : — Held,  that  goods  on  hand  meant 
the  yam  or  cloth  sent  to  the  mill,  and  that  they 
had  no  lien  for  their  general  balance  on  the  oil 
and  dyeing  materials.  Cumpston  v.  Haigh, 
2  Scott,  684  ;  2  Bing.  N.  C.  449  ;  1  Hodges,  373. 

Millers.] — An  agreement  that  a  miller  should 
be  paid  in  a  particular  manner  does  not  deprive 
him  of  his  right  of  lien.  Chase  v.  Westmi*rey  2 
Marsh.  346.    And  see  S,  C,  5  M.  &  S.  180. 

ConToyanoer.] — A  ccrtificateil  conveyancer  is 
not  entitled  to  a  lien  upon  deeds  delivered  to  him. 
and  "  with  and  in  re«])ect  of  "  which  he  has  done 
business  ;  the  business  not  having  been  done 
upon  the  deeds,  or  their  value  thereby  increased. 
Stead  man  v.  itoehley,  15  M.  &W.  563;  15  L.  J., 
Ex.332;  10  Jur.  819. 
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Factor.] — ^A  factor  has  a  lien  both  for  his  expen- 
diture on  the  goods  in  his  possession,  and  his 
general  balance.     Cornell  v.  Simpson,  16  Ves.  280. 

7.  Ik  otheb  Cases. 

Distrainers.] — A  distrainer  has  no  lien  upon 
goods  taken  under  a  distress  for  rent  and  re- 
plevied, but  is  left  to  his  remedy  on  the  replevin 
bond.    Bradyll  v.  Ball,  1  Bro.  C.  C.  427. 

Bookseller.] — ^A  bookseller  under  an  agreement 
with  an  author  to  receive  a  share  of  the  profits 
and  interest  on  his  advances  in  publishing  a  book, 
has  a  lien  on  the  copyright  for  his  disbursements. 
Brook  V.  Wentwm'th,  3  Anst.  881. 

Shipowners.] — A  firm  of  brokers,  having  char- 
tered a  ship,  advertised  her  as  about  to  sail,  and 
invited  shippers  to  send  their  goods  by  her. 
Under  the  charterparty,  the  captain  was  to 
have  an  absolute  lien  on  the  cargo  for  freight, 
dead  freight  and  demurrage.  The  plaintiff,  who 
had  no  notice  of  the  charterparty,  dealing  with 
the  charterers  only,  sent  some  tea  on  board,  to 
be  carried  at  a  rate  of  freight  agreed  upon  be- 
tween himself  and  the  charterers.  Afterwards 
the  charterers  were  unable  to  fill  the  ship,  and 
so  to  carry  out  their  contract  with  the  owner, 
and  the  ship  accordingly  did  not  sail.  No  bills 
of  lading  for  the  tea  had  been  signed,  and  the 
captain  refused  to  sign  them  unless  they  were 
expressly  made  subject  to  the  charterparty. 
The  shipo^Tier  claimed  a  lien  on  the  tea,  for  the 
expenses  incurred  by  him  through  his  dealings 
with  the  charterers : — ^Held,  that  he  had  no  such 
lien,  the  plaintiff  having  had  no  notice  of  the 
charterparty,  and  there  being  nothing  to  put 
him  on  inquiry  ;  and  the  tea  was  ordered  to  be 
given  up  to  the  plaintiff,  the  intended  carriage 
thereof  having  failed.  Peek  v.  Larsen,  12  L.  K.,  i 
Eq.  378  ;  40  L.  J.,  Ch.  763  ;  25  L.  T.  580 ;  19 
W.  R.  1045. 

Insurance  Broker — On  Policies  for  Premiums.] 

— The  lien  of  a  broker  upon  policies  of  insurance 
which  he  has  effected,  and  on  which  he  has  paid 
the  premiums,  may  be  superseded  by  a  special 
arrangement  or  contract,  or  by  his  particular 
mode  of  dealing  with  the  parties  for  whom  he 
has  effected  them.  But  where  he  has  merely 
agreed  to  state  monthly  accounts  and  to  receive 
monthly  payments,  but  has  never  delivered  up 
the  policies  until  after  actual  payment  made  to 
him,  his  general  right  of  lien  is  not  superseded. 
And  this  is  so  though  he  has  effected  the  policies 
through  an  intermediary,  whom  he  knew  to  be 
an  intermediary  and  not  the  principal,  and  who 
has  received  payment  from  the  principal,  but 
who  has  not  paid  the  broker.  FUher  v.  Smith, 
4  App.  Gas.  1  ;  48  L.  J.,  Ex.  411 ;  39  L.  T.  430 ; 
27  W.  R.  113. 

By  Company  on  Shares.]— A  company  by  its 
articles  had  a  lien  on  the  shares  of  any  member 
for  moneys  due  to  the  company  from  him,  and 
might  sell  the  shares  registered  in  the  books  of 
the  company  in  the  name  of  such  debtor,  and 
apply  the  proceeds  in  discharging  such  debt,  and 
might  refuse  to  register  any  transfer  of  shares 
whilst  the  member  making  the  transfer  was  in- 
debted to  the  company: — Held,  that  "due" 
meant  "presently  payable,"  and  consequently, 
thart  the  company  was  not  entitled  to  refuse  to 


register  a  transfer  of  shares,  for  the  reason  that 
'  it  held  bills  of  the  member  making  the  transfer 
which  had  not  arrived  at  maturity.  Stocktwi 
Malleable  Iran  Company,  In  re,  Chapman,  Ex 
parte,  2  Ch.  D.  101  ;  45  L.  J.,  Ch.  168. 

The  articles  of  association  of  the  company  pi-o- 
vided  that  they  should  have  a  "first  and  para- 
mount lien"  upon  all  the  shares  of  a  shareholder 
for  his  debts.  A  firm  largely  indebted  to  them 
became  bankrupt.  One  of  the  partners  as  a 
trustee  had  certain  shares  in  the  company  regis- 
tered in  his  name  : — Held,  that  the  company 
had  a  lien  on  these  shares  for  the  debt.  Kew 
London  and  Brazilian  Bank  v.  Brochlebank, 
21  Ch.  D.  302  ;  51  L.  J.,  Ch.  711  ;  47  L.  T.  3  ;  30 
W.  R.  737— C.  A. 

Of  Betiring  Partner  on  Assets  of  the  Firm.] — 

An  agreement  for  the  dissolution  of  a  partnership 
between  two  traders  provided  that  the  balance 
due  to  the  retiring  paitner  should  be  paid  partly 
by  an  immediate  cash  payment,  and  partly  by 
weekly  instalments,  and  the  continuing  partner 
agreed  to  enter  into  a  personal  bond  conditioned 
for  carrying  out  the  terms  of  the  agreement : — 
Held,  that  the  agreement  was  an  executory  one, 
and  that,  at  any  rate,  till  the  cash  payment  had 
been  made  and  the  bond  had  been  given,  the 
assets  of  the  business  remained  joint  assets,  and 
the  retiring  partner  was,  subject  to  the  payment 
of  the  debts  due  to  the  joint  creditors,  entitled 
to  a  lien  upon  the  assets  in  respect  of  what  re- 
mained due  to  him  under  the  agreement.  Wood, 
Ex  parte,  Wright,  In  re,  10  Ch.  D.  554  ;  39  L.  T. 
646  ;  27  W.  R.  401— C.  A. 

Of  Snrriving  Partner.  j| — One  who  was  a 
member  of  a  partnership  fiim,  appointed  one  of 
his  surviving  co-partners  and  another  person  his 
executors : — Held,  tfiat  the  surviving  partner  was 
not  deprived  of  his  right  to  retain  assets  in  his 
hands  in  satisfaction  of  the  liability  of  the 
testator  to  the  firm,  by  the  fact  that  the  amount 
of  the  liability  had  not  been  ascertained,  no 
accounts  of  the  partnei'ship  having  been  taken. 
Morris,  In  re,  Morris  v.  Morris,  10  L.  R.,  Ch. 
68  ;  44  L.  J.,  Ch.  178  ;  23  W.  R.  120. 

On  Bescissio&  of  Partnership  for  Fraud.] — The 

plaintiff  was  induced  by  the  fraud  of  the  defen- 
dant to  purchase  a  share  of  his  business,  and  to 
enter  into  partnership  with  him.  Judgment 
being  given  for  the  rescission  of  the  agreement, 
and  the  dissolution  of  the  partnership : — Held, 
that  the  plaintiff  was  entitled,  in  respect  of  the 
purchase-money  which  he  had  paid,  to  a  lien  on 
the  surplus  of  the  partnership  assets  after  satis- 
fying the  partnei'ship  debts  and  liabilities,  and 
that,  in  respect  of  any  sums  which  he  had  paid 
or  might  pay  in  satisfaction  of  partnership  debts, 
he  was  entitled  to  stand  in  the  place  of  the 
partnership  creditors  to  whom  he  made  the  pay- 
ments. My  cock  V.  Beat  son,  13  Ch.  D.  384  ;  49 
L.  J.,  Ch.  127  ;  28  W.  R.  319. 

By  speoial  Credit.] — ^A  letter  from  a  banker 
stating  that  a  special  credit  for  a  specified  amount 
has  been  opened  in  favour  of  a  ])articular  person, 
does  not  constitute  an  equitable  assignment  of, 
or  impress  a  trust  upon,  funds  in  the  banker's 
hands  to  that  amount.  Morgan  v.  ZaririetY, 
7  L.  R.,  H.  L.  423 ;  44  L.  J.,  Ch.  457  ;  32  L.  T. 
41  ;  23  W.  R.  637. 

li.  entered  into  a  contract  in  England  with  the 
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pair,  for  which  she  had  paid  170Z.,  but  which  she 
had  returned  as  not  being  according  to  warranty. 
He  requested  the  customer  to  keep  the  second 
pair  until  he  could  supply  a  suitable  pair.  She 
accordingly  used  the  horses  until  the  horee<lealer 
became  bankrupt,  when  it  was  found  that  the 
horses  belonged  to  a  third  person  who  had  in- 
trusted them  to  the  bankrupt  on  such  general 
ternifi  that  the  oounty  court  judge  had  held  thAt 
they  were  in  the  bankrupt's  order  and  dispoaitiou 
at  the  time  of  the  bankruptcy,  with  the  consent 
of  the  true  owner.  The  customer  claimed  a  lien 
upon  the  horses  : — Held,  that  the  bankrupt  could 
not  create  such  a  lien,  and  that  they  most  be 
given  up  to  the  trustee.  SUlence,  In  re,  Roy,  Et 
parte,  7  Ch.'  D.  70  ;  47  L.  J.,  Bk.  36  ;  37  L.  T. 
508  ;  26  W.  R.  82. 

Lessee.] — A  lessee  in  possessiou  is  not  entiil»l 
as  against  his  mortgagee  to  a  lien  on  policy 
moneys,  for  repairs  done]after  a  fire.  Gorden  v. 
Ingram,  23  L.  J.,  Ch.  478. 

Joint  Owners.] — A.  and  B.  were  joint  owners 
of  a  house,  and  A.  had  laid  out  on  it  moneys 
which  he  had  obtained  from  B. : — ^Held,  that  B. 
had  no  lien  on  the  house  for  the  amounts  Eay 
V.  Johnston,  21  Beav.  536. 

Auctioneer's  Charges.] — A  mortgage  deed  was 
delivered  to  A.,  an  auctioneer,  for  the  purpose  of 
obtaining  payment  of  the  principal  and  interest 
due  thereon  from  the  mortgagor,  and  A.  made 
several  applications  for  that  purpose  : — Held, 
that  A.  had  no  lien  on  the  deed  in  respect  of  the 
chai*ge  for  making  those  applications.  SandcrMn 
V.  BclL  2  C.  &  M.  304. 

Goods  in  Bond.] — A.  having  two  pipes  of  wine 
lying  in  a  bonded  warehouse  in  the  name  of  B., 
who  had  given  bond  for  the  duties,  sold  them  to 
C,  and  gave  him  a  delivery  order,  and  it  was  at 
the  same  time  agreed  that  C.  should  pay  the 
duties.  When  they  became  payable,  B.  was 
called  upon  and  paid  them,  and  took  away  the 
wine  to  his  own  cellar.  A.  reijaid  the  amount  of 
duties  to  B. ;  C.  never  required  B.  to  transfer 
the  wine  to  his  name,  but  he  afterwards  took 
away  one  pipe,  and  was  charged  with  and  paid 
warehouse  rent  to  B. ;  C.  Stcr^'ards  became 
bankrupt,  and  his  assignees  demanded  the  other 
pipe  : — Held,  that  B.,  at  A-'s  request,  was  entitled 
to  keep  it  till  the  duties  were  paid.  Winht  v. 
ILmall,  9  B.  &  C.  372. 

As  between  Creditors.] — As  between  debtor 
and  creditor,  the  doctrine  of  lien  is  so  equitable 
that  it  cannot  be  favoured  too  much  ;  but  as 
between  one  class  of  creditors  and  another,  there 
is  not  the  same  reason  for  favour,  Jaeohx  v. 
Lattmr,  5  Bing.  130  ;  2  M.  &  P.  201. 

By  Creditor  against  Executor.]  —  When  a 
debtor  gave  authority  by  parol  to  his  creditor 
to  take  certain  goods,  (mssing  by  delivery,  and 
to  sell  them,  and  out  of  the  proceeds  to  retain 
his  debt : — Held,  that  the  creditor,  against  the 
administrator  of  the  debtor,  had  a  lien  on  such 
goods  to  the  extent  of  his  claim.  Gurnell  v. 
Gardiwr,  4  GiflP.  626  ;  9  Jur.,  N.  S.  1220  ;  9  L.  T. 
367  ;  12  W.  R.  67. 

For  Costs.] — Where  in  an  action  for  pirating  a 
'^nkruptcy.] — A  horsedealcr   sent  a  pair  of   trade  mark  wharfingers  hold  the  pirated  goods, 
■*es  to  a  customer  in  exchange  for  another  j  semble,  that  the  p&intiff  had  no  lien  for  his 


French  government  for  a  supply  of  a  lai^ge 
number  of  cartridges,  to  be  paid  for  through  the 
ambassador  upon  the  production  of  certificates 
of  approval  from  the  agents  of  the  government. 
The  contract  specified  the  times  and  quantities  of 
each  delivery,  and  time  was  to  be  of  the  essence 
of  the  contract.  Bankers  in  England,  who  had 
in  their  hands  funds  belonging  to  the  French 
government,  wrote  to  L.  that  a  special  credit  for 
40,000/.  had  been  opened  in  his  favour,  and  would 
be  paid  him  on  receipt  of  the  certificates.  Some 
cartridges  were  supplied  and  paid  for,  others 
were  delivei*ed,  but  the  certificates  were  refused 
on  the  ground  that  the  contract  time  had  expired : 
— Held,  that  the  letter  did  not  amount  to  an 
equitable  assignment  of  the  40,000/.,  and  L.  had  I 
no  claim  on  the  bankers  for  the  price  of  the 
Ijai-ccls  for  which  certificates  had  been  refused, 
as  the  terms  of  the  contract,  which  could  not  be 
varied  by  parol,  had  not  been  complied  with.  lb. 

On  Property  unsettled.] — Immediately  before 
a  marriage  the  intended  husband  signed  a  memo- 
randum agreeing  that  certain  bonds  (in  the  memo- 
randum called  stocks),  which  were  part  of  the 
wife's  property,  should  be  transferred  to  her  and 
her  son  by  a  former  marriage  in  trust  for  her, 
'•  neither  party  having  power  to  dispose  of  the 
stocks  witDout  consent  of  both  parties  to  such 
disposal."  After  the  marriage  the  husband  ob- 
tained possession  of  part  of  these  bonds  without 
the  consent  of  the  son,  and  disposed  of  them  : — 
Held,  that  the  husband  was  liable  to  make  good 
the  amount  of  the  bonds  so  disposed  of  by  him, 
and  that  the  wife  and  her  trustee  were  entitled 
to  a  lien  for  the  amount  upon  all  her  other  pro- 
perty which  remained  in  specie,  and  that  the 
amount  must  be  settled.  Haatie  v.  Hastie,  2 
Ch.  D.  304  ;  34  L.  T.  747  ;  24  W.  R.  564— G.  A. 
Aftirming  24  W.  R.  242. 

Lien  of  Clerk  to  Loeal  Board  on  Boeuments.] — 

Where  a  solicitor  had  been  appointed  clerk  to  a 
local  board,  with  a  salary,  lor  conducting  the 
legal  as  well  as  the  ordinary  business  ol  the 
board,  it  was  held  by  Bacon,  V.-C,  upon  an 
interlocutory  motion  in  an  action  for  mandamus 
to  compel  production  of  papers,  that,  whatever 
claim  the  clerk  might  have  against  the  board  for 
payment  of  costs  in  respect  of  professional  ser- 
vices, he  had  no  right,  being  in  the  relation  of 
servant  to  the  boai*d,  to  refuse  production  of  the 
legal  papers  or  other  documents  claimed  by  the 
board  as  belonging  to  them  : — But  held,  by  the 
Court  of  Appeal,  that,  as  such  an  order  would  i 
prejudice  the  clerk's  lien,  it  could  not  be  made 
before  the  trial  of  the  action  without  payment 
into  court  of  a  sum  sufficient  to  meet  the  amount 
claimed  by  the  clerk,  upon  which  he  was  to  have 
the  same  lien  as  upon  the  papers  ;  and  the  court 
ordered  that  upon  that  being  done  the  clerk 
should  deliver  up  to  the  plaintiffs  all  books  and 
papers  claimed  in  the  action.  Ncu^ingUm  Local 
Board  v.  Eldridgc,  12  Ch.  D.  349— C.  A. 

Of  Market  Clerk.]— A  book-keeper  in  Smith- 
field  market  must  pay  money  which  he  receives 
for  the  sale '  of  beasts  to  the  vendor,  and  cannot 
retain  it  for  the  private  debt  of  the  salesman 
employed  by  the  vendor.  Goode  v.  Jones,  Peake. 
177. 

Pledge   of  Chattels    by    Factor— Bights  on 
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costs.     Moet  V.  Piehering,  8   Ch.   D.  312;   47 
L.  J.,  Ch.  527  ;  38  L.  T.  799  ;  26  W.  R.  637— C.  A. 

Equitable  Lien—"  Lying  by."]— The  equitable 
rule  as  to  the  effect  of  a  person's  lying  by,  and 
allowing  another  to  expend  money  on  his  pro- 
perty, does  not  apply  where  the  money  is  ex- 
pended with  knowledge  of  the  real  state  of  the 
title.  BennU  v.  Yimng,  2  De  G.  &  J.  136 ;  27 
L.  J.,  Ch.  763. 

An  equitable  owner  of  land  erected  a  granary 
thereon ;  he  afterwards  allowed  his  two  sons  to 
use  and  occupy  them,  and  they  erected  other 
buildings  thereon  at  a  great  expense :— Held, 
that  the  sons  had  a  lien  on  the  premises  for  their 
outlay.  Unity  Joint  Stock  Mutnal  Banking 
jUsoetation  v.  King,  25  Beav.  72  ;  27  L,  J.,  Ch. 
585  ;  4  Jur.,  N.  S.  470. 

Agents,  Facton,  kn,']—See  Pkincipal  axd 
Agent. 

Solieitort.]— 5^^  Solicitoe. 

Bankers.]  — iS^<?  Bankebs  and  BAKiaNO 
Companies. 

Carriers.]— iSje  Cabrieb. 

Dock  Companies.] — See  Shipping. 

Innkeepers.]— <S^6  Inniceepeb. 

Mortgagees.]— iS^^  Mobtoage. 

Pawnbrokers.]— i&6'  Pawnbboker. 

Maritime.]— &?c  Shipping. 
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LIFE    INSURANCE. 

Sec  INSURANCE. 


LIGHT   AND   AIR. 

See  EASEMENT. 


LIGHTHOUSE. 

See  SHIPPING. 


LIGHTING    AND 
WATCHING. 

See  HEALTH. 


LIMITATION    OP 
LIABILITY. 

See  SHIPPING. 


LIMITATIONS 

(STATUTE   OP). 

I.  Law  and  Pbinciples. 

1.  General  Operation,  1883. 

2.  Applicable  J  in  what  Country,  1885. 

II.  Pbbsonal  Actions  and  Pboceedings. 
1,  Application  of  the  Statutes, 
a.  Parties  in  Prison,  1887. 
J.  Parties  Abroad,  1887. 

c.  Foreigners,  1889. 

d.  Married  Women,  1890. 

e.  On  Death  of  Creditor  or  Debtor, 

1890. 
/.  On    Bankruptcy  and   Insolrency, 

1892. 
g.  Actions  on  Contracts. 
i.  GeneraUy,  1894. 
ii.  Actions  of  Account,  1896. 
iii.  Actions  on  Bills  and  Notes, 

1897. 
iy.  Actions  on    Specialties   and 

Bonds,  1899. 
T.  Contracts   of    Indemnity    or 

Guarantee,  1901. 
yi.  Bills  of  Costs,  1903. 
yil  Claims  of  Set-off,  1904. 
h.  Actions  for  Torts  or  Wrongs, 
i.  Generally,  1905. 
li.  Actions  against  Local  Autho- 
rities, 1908. 
iu.  Under  Private  Acts,  1910. 
ir.  Actions  against  Solicitors  for 

Negligence,  1914. 
T.  Actions  for  Libel,  1914. 
yi.  Against  Justices  of  the  Peaoe, 

1915. 
yii.  Against  Constables,  1916. 
yiii.  Against    Officers    of    Exoise, 
1917. 
i.  Penal  Actions,  1917. 
j.  Equitable  Demands. 

i.  General  Rules,  19;18. 
ii.  Trusts  generally,  1919. 
iii.  Express  Trusts,  1922. 
iy.  Fraud      and     Concealment, 

1926. 
y.  Action  for  Account  and  ia 
other  Cases,  1928. 

2.  Avoidanee  "by  Process, 

a.  Within  what  Time,  1938. 

b.  Necessary  Process,  1933. 

o.  Renewing  and  Continuing,  1934. 

3.  Agreements  to   Waive  the  Statute, 

1935. 

4.  Acknowledgment  in  Bar, 

a.  Simple  Contract  Debts. 

i.  Acknowledgments  generally^ 

1936. 
ii.  Promises  of  Payment,  1939. 
iii.  Recognition  of  Debt  or  Ac- 
count, 1942. 
iy.  Expression      of     Hopes    or 

Apologies,  1945. 
y.  Qualified      or      Conditional 

Promises,  1946. 
yi.  Allegation  of  Payment,  1949. 
yii.  Denial  of  Claim,  1950. 
yiii.  Entries  in  Documents,  1951. 
ix.  Signing  of,  1952. 
X.  Stamping,  1953. 


1883        LIMITATIONS  (STATUTE  OF)— Late  and  Principles.        1884 

the  contingency  happens.     Fenton  v.  Imhler*^  1 
W.  Bl.  364  ;  3  Burr.  1278. 


xi.  Evidence  to  Explain  or  £x- 

poand,  1953. 
xii.  Bj  and  to  whom  made,  1954. 
xiii.  Devise  for  Payment  of  Debts, 
1957. 
h.  Specialty  Debts,  1957. 
B.  Payment  on  Account. 

a.  Simple  Contract  Debts. 

i.  What  Amounts  to,  1959. 
ii.  Appropriation,  1961. 
iii.  By  giving  Bills  of  Exchange 
or  Promissory  Notes,  1962. 
iv.  By  Delivery  of  Goods,  1963. 
V.  By  Allowing  or  Setting  oflf 
Cross    or    Mutual  Claims, 
1963. 
yi.  By  Agents,  1964. 
vii.  By  and    to    Executors   and 

Administrators,  1966. 
viii.  Husband  and  Wife,  1967. 
ix.  By    Co-Contractors    or    Co- 
Debtors,  their  Executors  or 
Administrators,  1968. 
X.  After  Action,  1971. 
xi.  Proof  of,  1971. 

b.  Specialties,  1973. 

6.  Pleadings  and  Ecidence^  1974. 

III.  Actions  belating  to  Land. 

1.  Meanhig  of  TermJi.  1979. 

2.  (General  Application  of  the  Statute, 

1979. 

3.  Estates  in  Po8ses»ian  and   Future 

Estates,  1983. 

4.  Tenants  at  Will,  1987. 

5.  Tenants  from  Year  to  Year,  1991. 

6.  Receipt    of    Bent    by    Person    not 

entitled,   1992. 

7.  Entry  amounting  to    IHspos^euion, 

1993. 

8.  Joint  T&nants  and  Tenants  in  Com- 

mon, 1994. 

9.  Possession  by  Members  of  FamUu, 

1995.  '  ^  y» 

10.  Aoknowledgment  of  Title,  1996. 

11.  Adverse  Possession,  1997. 

12.  PersoM  under  Disability,  2006. 

13.  Effect    of  Ear  on  other     Claims, 

2008. 

14.  Tena7its  in  Tail,  2009. 
16.  Eespress  Tmsts,  2012. 

16.  Conoealed  Frauds,  2014. 

17.  Mortgages,  2016. 

18.  Ecclesiastical  and  Charitable  Bodies 

2023.  * 

19.  Extinguishment  of  Rights,  2024. 

20.  PaymeiU  of  Interest  or  Acknowledq- 

ment,  2027. 

21.  Arrears  of  Dower,  2029. 

22.  Arrears  of  Rent  or  Interest, 

a.  Generally,  2029. 
*.  Mortgages,  2080. 

c.  Annuities  and  Rent-charges,  2032. 

d.  Judgm.ents,  2033. 

IV.  Against  the  Cbown,  2034. 


I.    LAW  AND   PRINCIPLES. 

1.  General  Operation. 

Contiiigeiiciea.]— The  Statute  of  Limitations 
m  a  case  of  contingency  runs  from  the  time  when 


Sabsequent  Biaability.]  —  When  the  statute 
once  begins  to  run,  it  continues  to  do  so,  not- 
withstanding any  subsequent  disability.  Qri- 
terell  v.  Dutton,  4  Taunt.  826  ;  S.  P.,  Doe  d. 
Griggs  v.  Sheen,  4  Taunt.  826. 

In  computing  the  time  under  3  Jac  1,  c.  16, 
8.  17,  it  is  not  necessary  to  the  operation  of  ihe 
statute  that  there  must  be  continued  laches  on 
the  part  of  the  plaintiff  daring  the  full  period  of 
six  years ;  but  the  rule  is,  that  the  statute 
begins  to  run  so  soon  as  there  is  in  existence  in 
England  a  plaintiff  capable  of  suing;  and 
having  once  begun  to  run,  no  subsequent  inter- 
ruption to  the  right  of  suing,  even  from  caoses 
beyond  his  control,  will  stop  it  Rhodes  t. 
Smethurst,  4  M.  &  W.  42  ;  1  H.  &  H.  237 ;  2  Jur. 
893.  Affirmed  in  error,  6  M.  &  W.  351  ;  4  Jur. 
702— Ex.  Ch.  S,  P,,  Freake  v.  Crawfeldt,  3 
Mylne  &  C.  499  ;  4  Jur.  1080. 

Merger  of  Bight  and  Liability.!— But  if,  after 
the  statute  has  begun  to  run,  the  right  to  sue 
and  the  liability  to  be  sued  meet  by  act  of  law 
in  the  same  person,  the  running  of  the  statute  is 
suspended.  Seagram  v.  Knight,  36  L.  J.,  Ch. 
918  ;  16  W.  R.  1152. 

Assignment  of  Forged  Deed.]— A  pcr^nal 
representative  having  found  among  the  papers 
of  the  deceased  a  mortgage  deed,  and  having 
assigned  it  more  than  six  years  ago  for  the  mort- 
gage-money, affirming  and  reciting  in  the  deed 
of  assignment  that  it  was  a  mortgage  deed,  made 
or  mentioned  to  have  been  made  between  the 
mortgagor  and  mortgagee  for  that  sum,  the 
assignee  shall  not  recover  back  the  mortgage- 
money,  although  it  turns  out  that  the  mortgage 
was  a  forgery,  and  that  the  assignee  did  not 
discover  the  forgery  till  vrithin  six  years  before 
he  brings  his  action,  unless  the  assignor  knew 
it  to  be  a  forgery.  Bell  v.  Holbeek,  2  DougL 
664. 

Money  m  Solicitor't  Hands.]— Where  a  client 
has  a  claim  upon  an  attorney  for  moneys  re- 
covered for  the  client  in  an  action  brought  on 
his  behalf  : — Held,  that  the  statute  is  no  bar  to 
the  recovery  of  the  money  by  an  application  to 
the  summary  jurisdiction  of  the  court.  Sharpe^ 
Ex  parte,  W.,  W.  &  D.  354  ;  1  Jur.  405. 

Effisct  on  Lien.] — The  lien  of  an  attorney  re- 
mains, although  his  claim  against  his  client  is 
barred  by  the  statute.  Broomhead,  In  re,  5  D. 
&  L.  52  ;  16  L.  J.,  Q.  B.  355 

A  person  has  a  lien  on  goods  for  a  debt,  though 
his  remedy  for  part  is  barred  by  the  statute. 
Spears  v.  Hartly,  3  Esp.  81. 

Corporations.  ] — Corporations  are  not  less  liable 
to  the  operation  of  prescription  than  privnte 
persons.  Dundee  Harbour  (2¥ustees^  y.  DougalL 
1  Macq.  H.  L.  Cas.  317,  infra. 

The  Crown.] — ^The  crown  not  being  mentioned 
in  21  Jac,  1,  c.  16,  s.  3,  is  not  within  its  opera- 
tion. Lambert  v.  Taylor,  4  B.  &  C.  138  :  6  D.  & 
R.  188. 


Criminal  Proseentioas.]  —  There  is  no 
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limitation  at  common  law  to  criminal  prosecu- 
tions by  indictment.  Dorer  v.  MaestdtTyO  Esp.  92. 


Petition  of  Biglit.]— The  statute  cannot  be 
pleaded  to  a  petition  of  right.    Rustomjee  v.  Rt^g-, 

1  Q.  B.  D.  487  ;  45  L.  J.,  Q.  B.  249  ;  34  L.  T.  278  ; 
24  W.  R.  428.  S,  C.  in  C.  A.,  2  Q.  B.  D.  69  ;  46 
L.  J.,  Q.  B.  238  ;  86  L.  T.  190 ;  26  W.  R.  333. 

Express  Trusts.] — Though  the  role  as  to  limi- 
tation by  time  does  not  apply  in  Ihe  case  of 
express  trusts,  yet,  as  to  them,  in  equity  the 
general  rule  is,  that  stale  demands  are  not  to  be 
encouraged.  M^Dimnell  v.  White,  11  H.  L.  Cas. 
271. 

BisooTory  prevented  by  Defendant's  Fraud.] — 

It  is  no  answer  to  a  plea  of  the  statute  that  the 
plaintiff  was  prevented  by  the  fraud  of  the  de- 
endant  from  knowing  of  the  cause  of  action, 
until  after  the  time  of  limitation  expired.  Im- 
perial Oadight  and  Coke  Company  v.  Landtm 
Gadight  Company,  10  Ex.  39  ;  2  C.  L.  R.  1230  ; 
23  L.  J.,  Ex.  303  ;  18  Jur.  497.  See  Hunter  v. 
Gibbons,  1  H.  &  N.  459  ;  L.  J.,  Ex.  1  ;  2  Jur.. 
N.  S.  1249  ;  5  W.  R.  91. 

In  an 'action  for  damages  for  false  representa- 
tions, the  defence  raising  the  Statute  of  Limita- 
tions, the  reply  alleged  that  the  plaintiff  did  not 
discover  and  had  not  reasonable  means  of  dis- 
covering the  fraud  within  six  years  before  action, 
and  that  the  existence  of  such  fraud  was  fraudu- 
lently concealed  by  the  defendant  within  such 
six  years  : — Held,  a  good  reply.    Gibbs  v.  Guild, 

2  Q.  B.  D.  59 ;  51  L.  J.,  Q.  B.  313  ;  46  L.  T.  248  ; 
30  W.  R.  591— C.  A. 

Barring    of  Bemedy  or   Bight.] — The   old 

English  Statutes  of  Limitation  barred  the 
remedy  only,  not  the  right ;  but  the  modern 
statutes  cut  off  the  right  as  well  as  the  remedy. 
Dundee  Harbour  (^Trustees)  v.  Dougall,  I  Macq. 
H.  L.  Cas.  317 ;  De  Beauvoiry.  Owen,  5  Ex.  166  ; 
19  L.  J.,  Ex.  177. 

In  actions  for  debts,  the  statute  bars  the 
remedy  only,  not  the  debt.  Higgbis  v.  Scott,  2 
B.  &  Ad.  413. 

The  Manx  Statute  of  Limitations,  which  enacts 
that  actions  of  debt  upon  any  trading  contract  or 
demand  without  specialty  shall  be  commenced 
within  three  years  next  after  the  cause  of  action, 
only  bars  the  remedy,  and  does  not  extinguish 
the  debt.    Harris  v.  Quine,  4  L.  R.,  Q.  B.  653  ; 

38  L.  J.,  Q.  B.  331 ;  20  L.  T.  947;  17  W.  R.  967 ; 
10  B.  &  S.  644. 

Suspended  by  Letter.]— A  mere  letter  of  li- 
cence by  a  creditor  to  his  debtor  does  not  sus- 
pend the  operation  of  the  statute.  ISdler  v. 
Redman,  26  Beav.  614. 

2.  Applicable,  in  what  Country. 

Lex  fori  not  looi  eontraetts.] — The  time  of 
limitation  for  bringing  an  action  is  governed  by 
the  law  of  the  country  where  the  action  is 
brought,  and  not  by  the  lex  loci  contractus. 
Huber  v.  Steiner,  2  Scott,  304 ;  2  Bing.  N.  C. 
202  ;  1  Hodges,  206. 

The  English  Statute  of  Limitations  binds 
every  one  who  comes  to  sue  in  the  Court  of 
Chancery.  Pardo  v.  Bimham,^^  L.  R.,  Ch.  735 ; 

39  L.  J.,  Ch.  170  ;  20  L.  T.  464  ;  17  W.  R.  419. 
The  law  of  prescription,  or  of  limitation,  is  a 


law  relating  to  procedure,  having  reference  only 
to  the  lex  fori  ;  and  when  a  court  entertains  a 
cause  of  action  which  originated  in  a  foreign 
country,  the  rule  is  to  adjudicate  according  to 
the  law  of  that  country,  yet  the  court  proceeds 
according  to  the  prescription  of  the  country  in 
which  it  exercises  jurisdiction.  Ruokniaboye  v. 
Lulloobhoy  Mottichund,  5  Moore,  Ind.  A  pp.  234 ; 
8  Moore,  P.  C.  C.  4. 

In  an  action  for  a  debt,  it  was  averred,  that 
before  making  the  instrument  and  obligation 
thereinafter  mentioned,  the  plaintiffs  carried  on 
business  in  Scotland,  and  that  A.  and  the  defen- 
dant were  domiciled  therein ;  and  that  by  an 
instrument  and  obligation  in  writing,  A.  and 
the  defendant  became  bound,  and  obliged  them- 
selves, conjointly  and  severally,  to  pay  to  the 
plaintiff  400^.,  and  that,  by  the  law  of  Scotland, 
at  the  time  of  making  such  instrument,  and 
thence  hitherto  in  force,  the  time  for  bringing 
any  suit  or  instituting  any  legal  proceedings  by 
the  plaintiffs  against  the  defendant  upon  the 
instrument,  and  the  cause  and  right  oi  action 
accruing  thereon,  had  not  yet  lapsed  ;  that  is  to 
say,  by  virtue  of  the  said  law,  the  plaintiffs  had 
the  right  and  privilege  of  suing  and  bringing 
any  action  thereon,  at  any  time  within  forty 
years  from  the  time  of  making  and  signing  the 
bond.  A  plea,  that  the  cause  of  action  did  not 
accrue  within  six  years,  is  an  answer  to  the 
action.  British  Linen  Company  v.  Brummond, 
10  B.  &  C.  903. 

Legal  proceedings  in  England  to  recover  a 
debt  contracted  in  India  are  not  barred  by  the 
Indian  Statute  of  Limitations,  Art.  XIV.  1859. 
Finchy,l^nch,i5L.J.,Ch.SlQ',36L.T.2S5;S.P., 
Alliance  Bank  of  Simla  Y,  Carey,  5  C.  P.  D.  429  ; 
49  L.  J.,  C.  P.  781 ;  29  W.  R.  306  ;  44  J.  P.  735. 


Land  Abroad.]— By  will,  in  1810,  B.  de- 


mised to  trustees  his  estate  in  Jamaica  to  hold  to 
the  use  that  H.  should,  out  of  the  rents  and 
profits,  receive  for  life  an  annuity  payable  quar- 
terly for  her  separate  use,  with  powers  of  distrcps 
and  entry  and  perception  of  the  rents  and  profits, 
and  after  her  decease  to  the  use  that  the  trus- 
tees should  pay  the  annuity  unto  her  children, 
as  she  should  appoint,  for  their  lives.  B.  gave 
other  annuities  out  of  the  rents  and  profits  of 
the  estate,  and  gave  the  estate  to  the  use  of  his 
son  for  life,  with  remainders  over.  The  last 
payment  on  account  of  H.*8  annuity  was  in 
1842.  H.  died  in  1853.  She  made  an  appoint- 
ment, and  arrears  were  due  to  her  and  her  ap- 
pointees. The  estate  was  for  some  years  a  waste, 
and  no  rents  and  profits  were  received  till  1870, 
and  when  receivea  they  were  paid  into  court : — 
Held,  that  the  Statute  of  Limitations,  3  &  4 
Will.  4,  c.  27,  did  not  apply  to  Jamaica,  and  that 
the  legal  personal  representative  of  H.  was  en- 
titled to  be  paid  the  arrears  due  to  her.  Pitt  v. 
Dacre  (Lord^,  3  Ch,  D.  296  ;  45  L.  J.,  Ch.  796  ; 
24  W.  R.  943. 

India.]— The  21  Jac.  1,  c.  16,  extends  to  India. 
East  India  Company  v.  Paul,  7  Moore,  P.  C.  C. 
85  ;  14  Jur.  253. 

And  applies  to  Hindoos  and  Mahomedans  as  well 
as  to  Europeans,  in  civil  actions  in  the  supreme 
court.  Ruckmaboye  v.  Lulloobhoy  Mottichund, 
5  Moore,  Ind.  App.  234  ;  8  Moore,  P.  C.  C.  4. 

Scotland.] — The  Statute  of  Limitations  extends 
to  persons  in  Scotland,    Rex  v.  Walker,  1 W.  Bl. 
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286.    And  see  Campbell  v.  Stei7i,  6  Dow,  116  ; 
Surtees  v.  Allen,  2  Dow,  264. 

II.     PERSONAL  ACTIONS  AND  PROCEED- 
INGS. 

1.  Application  op  the  Statutes. 

a.  Parties  In  Prison. 

Ko  SisabiUty— -In  what  Catei.]— Sect.  10 
of  19  &  20  Vict.  c.  97,  applies  to  cases  where  the 
cause  of  action  accrued  before  the  act  came  into 
operation,  and  no  action  is  commenced  till  after 
that  period.  Cornill  v.  Hudson,  8  El.  &  Bl.  429  ; 
27  L.  J.,  Q,  B.  8  ;  3  Jur.,  N.  S.  1257. 

Action  for  wilfully  and  maliciously  procuring 
A.,  as  creditor  of  the  plaintiff,  to  oppose  the  dis- 
charge of  the  plaintiff  by  the  Insolvent  Debtors 
Court,  and  for  wilfully  and  maliciously  obtaining 
from  A.  an  affidavit,  containing,  to  the  defendxmt*s 
knowledge,  a  false  statement,  and  for  using  the 
affidavit  in  the  opposition,  by  reason  of  which 
the  plaintiff  was  adjudged  to  be  discharged  as 
soon  as  he  should  have  been  in  custody  sixteen 
months  from  the  date  of  the  order,  at  the  suit  of 
A.,  and  that,  by  reason  of  the  premises  and  of  a 
detainer  lodged  by  the  defendant,  at  the  suit  of 
A.,  while  the  plaintiff  continued  in  custody,  and 
before  the  expiration  of  the  sixteen  months,  the 
plaintiff  did  not  enjoy  the  benefit  of  the  act  so 
soon  as  he  otherwise  would,  and  was  detained  in 
prison.  The  action  was  commenced  more  than 
six  years  from  the  order  of  the  court  and  the 
lodging  of  the  detainer,  but  within  six  years  of 
the  termination  of  the  imprisonment : — Held, 
that  the  action  was  barred  by  the  statute. 
Violett  V.  Symptt&n,  8  El.  &  Bl.  344  ;  27  L.  J., 
Q.  B.  138  ;  3  Jur.,  N.  S.  1217. 

Action  for  Bamagea.] — ^An  action  of  assumpsit 
for  unliquidated  damages  was  within  the  saving 
clause  of  the  21  Jac.  1,  c.  16,  s.  7,  and  therefore, 
such  an  action  accruing  whilst  the  plaintiff  was 
in  prison,  might  be  brought  at  any  time  within 
six  years  from  the  first  time  of  his  being  at  large. 
Or  it  might  be  commenced  whilst  the  plaintiff 
continued  in  prison,  or  before  his  enlargement, 
although  more  than  six  years  after  the  cause  of 
action  accrued.  Piggott  v.  Rush,  6  N.&  M.  376 ; 
4  A.  &  B.  912  ;  2  H.  &  W.  29. 

b.  Parties  Abroad. 

Ko  DiaabiUty.]— The  10th  section  of  the  19  k  20 
Vict.  c.  97,  is  retrospective,  and  therefore,  even 
where  the  cause  of  action  has  accrued  beforc  the 
statute  was  passed,  no  person  is  entitled  to  any 
time  within  which  to  commence  an  action  beyond 
the  time  fixed  by  the  statute,  by  reason  of  such 
person  being  beyond  the  seas  when  the  cause  of 
action  accrued.  Pardoy.  Bingli-am,  4  L.  R.,  Ch. 
735  ;  39  L.  J.,  Ch,  170  ;  20  L.  T.  464 ;  17  W.  R.  419. 

Baaidenoe  in  Jeraay.l — A  person  resident  in 
Jersey  died  in  1850  indebted  to  a  person  resident 
in  England.  He  appointed  his  wife  executrix, 
and  she  proved  the  will  in  Jersey  alone.  The 
executrix  had  in  1851  been  in  England  for  three 
weeks,  and  had,  while  in  Jersey,  received  a  sum 
due  to  her  testator  in  this  country  : — Held,  in 
1860,  that  the  19.  &  20  Vict.  c.  97,  s.  12,  did  not 
apply,  the  executrix  not  having  been  liable  to  be 
sued  in  this  country,  and  having  done  no  act 
Jiere  to  constitute  herself  ,an  English  executrix. 


Flood  V.  Patterson,  29  Beav.  295  ;  30  L.  J.,  Ch. 
486  ;  7  Jur.,  N.  S.  324, 

Out  of  the  Beafan.]— The  words  in  21  Jac.  1, 
c.  16,  s.  7,  beyond  the  seas,  are  synonymous  in 
legal  import  with  the  words  out  of  the  realm,  or 
out  of  the  land,  or  out  of  the  territories,  and  are 
not  to  be  construed  literally.  Ruekmnhoyr  t. 
Lnlloobhoy  Mottichund,  5  Moore,  Ind.  App.  234  ; 
8  Moore,  P.  C.  C.  4. 

Baaidanoe  Abroad  until  Death.] — ^If  a  party  is 
resident  abroad  at  the  accrual  of  a  cause  of  ac- 
tion, and  continue  abroad  until  his  death,  his 
executors  are  entitled  to  sue  within  six  years 
from  his  death,  although  more  than  six  years 
had  elapsed  between  the  period  of  the  accruing 
of  the  cause  of  action  and  of  the  testator's 
death.  Totonsend  v.  Deacon,  6  D.  &  L.  659  ;  3 
Ex.  706  ;  18  L.  J.,  Ex.  298  ;  13  Jur.  366. 

Defendant  abroad  whan  Aetion  aeenied.] — 

The  statute  does  not  apply  to  a  defendant  who 
was  abroad  when  the  cause  of  action  accrued,  and 
who  has  not  since  returned  to  this  country  ;  for. 
by  4  Ann.  c.  16,  s.  19,  a  plaintiff  is  not  barred  of 
his  action,  unless  the  defendant  has  retnmed,  and 
six  years  have  elapsed  since  his  return.  Forbes 
V.  Smitli,  11  Ex.  161 ;  24  L.  J.,  Ex.  299  ;  1  Jur.^ 
N.  S.  503. 

Ona  of  Joint  Babtora  Abroad.]— Under  4  Ann. 
c.  10,  s.  19,  if  a  right  of  action  accrued  against 
several,  one  of  whom  was  beyond  seas,  the 
statute  did  not  run  till  his  return  or  death, 
though  the  others  had  never  been  absent  from 
the  kingdom.  Ttrnns  v.  Mead,  16  C.  B.  123  ;  3 
C.  L.  R.  381  ;  24  L.  J.,  C.  P.  89  ;  1  Jur.,  N.  S. 
355.    See  King  v.  Hoare,  13  M.  &  W.  494. 

Batum — ^What  ia.] — Where  two  partners  were 
sued  in  1812  for  a  debt,  and,  one  of  them  being 
abroad,  writs  were  issued  against  him,  with  a 
view  to  outlawry  ;  but  a  commission  of  bank- 
ruptcy having  been  sued  out  against  the  other 
partner,  resident  in  this  country,  the  proceedings 
as  to  the  outlawry  were  suspended;  and  the 
absent  partner  never  returned  to  this  conntiy, 
except  by  touching  at  Deal,  in  1814,  for  a  mere 
temporary  purpose,  in  his  passage  from  one 
foreign  port  to  another : — Held,  tlu&t  the  touch- 
ing at  Deal  was  not  a  return  to  this  coontry 
from  beyond  seas.  Gregory  v.  Hurrill,  8  Moot«, 
189  ;  1  Bing.  324. 

The  word  "return"  in  21  Jac.  1,  c.  16,  a.  7^ 
means  being  in  England  at  the  time  when  the 
statute  begins  to  run,  although  the  person  has 
never  been  in  England  b^ore.  Pardo  r. 
Bingham,  4  L.  R.,  Ch.  735 ;  39  L.  J.,  Ch.  170 ; 
20  L.  T.  464  ;  17  W.  R.  419. 

Where,  therefore,  a  creditor  who  was  domiciled 
abroad,  and  had  visited  England  in  1846,  made 
no  claim  in  this  coimtry  against  his  debtor*s 
estate  for  debts  contracted  abroad  before  the 
passing  of  that  act,  within  the  time  fixed  by  the 
Statute  of  Limitations :  —  Held,  that  he  was 
barred  from  recovering  with  regard  to  debts 
contracted  both  before  and  after  he  was  in  Eng- 
land,   lb, 

A  temporary  sojourn  in  England  by  a  foreigner 
is  a  return  within  s.  10.    lb. 

Eyidano^  by  one  of  two  Partnars.] — A. 

and  B.,  bankers  at  Frankfort,  sued  C.  on  a  bill 
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of  ezchangei  which  became  due  on  the  2nd  of 
Decemberi  1848.  He  pleaded  the  statute,  to 
which  they  replied,  that,  at  the  time  of  the  ac- 
craine  of  the  debt,  they  were  beyond  the  seas, 
and  that  they  did  not,  nor  did  either  of  them, 
come  to  this  country  until  within  six  years  be- 
fore the  commencement  of  the  action.  In  sup- 
port of  the  replication,  A.  was  called.  He  stated 
that  he  was  not  in  England  at  any  time  between 
the  maturity  of  the  bill  and  1851 ;  and  that  his 
partner,  B.,  had  never  been  in  England.  Upon 
cross-examination,  he  admitted  that  B.  was 
occasionally  absent  from  Frankfort  for  three  or 
four  days,  and  sometimes  for  a  week  or  a  month 
together  : — Held,  evidence  to  go  to  the  jury,  and 
that  it  was  not  necessary  to  call  B.  himself  to 
negative  his  having  been  in  England.  Koch  v. 
Shepperd,  18  C.  B.  191. 


— ^*  To  place  within  English  Jnrisdiotion.]^ 

Though  the  cause  of  action  accrued  within  the 
jurisdiction  of  the  Supi*eme  Court  at  Calcutta 
while  both  the  parties  were  resident  there,  and 
by  the  king's  charter,  granted  in  pursuance  of 
the  13  Geo.  3,  c.  63,  that  court  is  authorized  to 
exercise  the  same  jurisdiction  in  civil  cases  as  is 
exercised  by  the  Court  of  K.  B.  within  England 
by  the  common  law,  and  assuming  that  by  such 
authority  the  provisions  of  the  21  Jac.  1,  c.  16, 
s.  7,  and  4  Ann.  c.  16,  s.  19,  are  transferred  to 
India,  as  part  of  the  law  of  England,  auxiliary 
to  the  common  law ;  yet,  by  the  express  terms 
of  the  savings  in  those  statutes,  as  applicable  to 
the  courts  here,  the  plaintiff's  right  of  action 
upon  an  assumpsit  is  saved,  if  he  (having  re- 
turned home  before  the  defendant)  commenced 
such  action  within  six  years  after  the  defen- 
dant's return  home,  though  more  than  six  years 
had  elapsed  in  India  after  the  cause  of  action 
accrued  there,  and  during  the  defendant's  stay 
within  the  jurisdiction  of  the  court  in  that 
country.     JVilliams  v.  JaneSj  13  East,  439. ' 

c.  Foreigners. 

Exemption  of  Disabilities.  ]~A  foreigner  who 
always  resides  beyond  sea  is  not  bound  by  the 
Statute  of  Limitations.  Strithorst  v.  Ortcme^  2 
W.  Bl.  723  ;  3  Wils.  145. 

The  proviso  in  fayoujf  of  persons  under  dis- 
abilities in  21  Jac.  1,  c.  16,  s.  7,  applied  as  well 
to  foreigners  who  had  never  been  in  this  country 
as  to  parties  residing  abroad  at  the  time  of  the 
accruing  of  the  cause  of  action,  and  returning 
afterwards  to  England.  Lafond  v.  Ruddock^  13 
0.  B.  813  ;  1  0.  L.  R.  339  ;  22  L.  J.,  C.  P.  217  ; 
17  Jur.  624. 

Foreign  Judgment — Action  here.]— Where 
bills  were  drawn  and  accepted,  and  became  due 
in  France,  but  the  acceptor,  a  Scotchman,  before 
such  bills  became  due,  returned  to  Scotland,  and 
there  continued  till  his  death  : — Held,  that  more 
than  six  years  having  elapsed  between  the  time 
of  the  bills  becoming  due  and  the  action  being 
brought,  the  Scotch  law  of  prescription  applied, 
and  that  its  effect  was  not  prevented  by  the  fact 
that  the  payee  had  taken  legal  proceedings  in 
France,  during  the  absence  of  the  debtor,  and 
had  obtained  judgment  against  him.  Don  v. 
lAnpmann,  5  0.  &  F.  1. 

where  a  foreign  statute  of  limitations  requires 
proceedings  to  be  taken  within  a  shorter  period 
than  that  prescribed  by  the  English  statute,  but 
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like  the  English  statute  does  not  affect  caused  of 
action,  but  only  the  remedy  in  respect  of  them, 
a  foreigi;  judgment  declaring  that  a  claim  is 
barred  by  the  local  statute  of  limitations  is  no 
bar  to  an  action  in  this  country  for  that  same 
claim  within  the  period  prescribed  by  the  Eng- 
lish law.  Harrii  v.  Quiftey  4  L.  R.,  Q.  B.  653  ; 
38  L.  J.,  Q.  B.  331  ;  20  L.  T.  947  ;  17  W.  R.  967  : 
10  B.  &  S.  644. 

A  firm  of  attorneys  in  the  Isle  of  Man  was  re- 
tained by  the  defendant,  in  1858,  to  conduct  a  suit 
in  one  of  the  Manx  courts  in  which  he  was  defen- 
dant. The  suit  was  dismissed  in  April,  1861  ;  in 
September,  1861,  the  plaintiff  in  the  suit  appealed 
to  a  superior  court,  and  the  attorneys  continued 
to  act  for  the  defendant,  and  conducted  the  ap- 
peal on  his  behalf  up  to  the  1st  of  October,  1862* 
By  the  Manx  statute  law  an  action  on  a  simple 
contract  brought  in  the  temporal  courts  of  the 
island  must  be  commenced  within  three  years  of 
the  accrual  of  the  cause  of  action.  The  attorneys 
brought  an  action  in  one  of  the  Manx  courts 
more  than  three  years  after  October,  1862,  and 
the  court  decided  that  the  action  was  barred  by 
the  statute.  They  afterwards  commenced  an 
action  in  this  country  in  January,  1868,  to  which 
the  defendant  pleaded,  first,  the  judgment  of  the 
Manx  court,  and,  secondly,  the  English  Statute 
of  Limitations  : — ^Held,  first,  that,  as  the  Manx 
statute  barred  the  remedy  only,  and  did  not  ex- 
tinguish the  debt,  the  judgment  of  the  Manx 
court  was  no  bar ;  and,  secondly,  that,  und^r  the 
circumstances,  there  was  a  continuous  employ- 
ment of  the  attorneys,  and  that  therefore  none 
of  the  items  were  barred  by  the  statute.    Ih, 

d.  Married  Women. 

Effeet  of  Coyertnre.] — In  an  action  by  payee 
against  a  maker  of  a  note,  he  pleaded  the  statute. 
Replication,  that  when  the  cause  of  action  ac- 
crued, the  plaintiff  was  the  wife  of  B.,  and  that 
she  continued  to  be  so  until  B.  died,  and  the 
plaintiff  became  discovert,  and  that  she  sued 
within  six  years  after  the  death  : — Held,  good. 
Soarpellitn  v.  Atoheso7if  7  Q.  B.  864  ;  14  L.  J., 
Q.  B.  333. 

Land  was  devised  in  1774  by  a  man  to  his 
wife  in  fee,  and  after  having  married  again,  she 
lived  on  the  properfy  with  her  second  husband 
for  nine  or  ten  years,  and  then  went  to  reside 
elsewhere,  and  they  were  never  afterwards  in 
possession,  but  under  what  circumstances  they 
left  was  never  pxplained.  The  wife  died  in  1828, 
before  the  husband,  who  survived  until  1832  : — 
Held,  that  the  heir  of  the  wife  was  barred  by 
the  adverse  possession  of  above  forty  years  ; 
though  the  wife  was  always  under  the  disability 
of  coverture,  and  her  husband  had  a  tenancy  by 
the  curtesy  during  his  life,  and  it  was  admitted 
that  no  fine  had  l^en  levied.  Doe  d.  Corhyn  t. 
Brantton,  4  N.  &  M.  664  ;  3  A.  &  £.  63  ;  1  H.  & 
W.  162. 

e.  On  Death  of  Creditor  or  Debtor. 

When  Abroad— 4iiit  by  Executor.] — If  a 
plaintiff  is  in  England  at  the  time  the  cause  of 
action  accrues,  the  time  of  limitation  begins  to 
run  ;  so  that  if  he  dies  abroad,  and  his  executor 
or  administrator  does  not  sue  within  six  years, 
he  is  barred.    Smith  v.  BUI,  1  Wils.  134. 

But  when  a  person  dies  abroad,  to  whom  a 
right  of  action  has  accrued  daring  his  residence 
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the  transit  was  at  an  end  as  regarded  those  ; 
stored  in  the  warehouse,  and  their  right  was 
gone,    lb. 

Held,  also,  that  the  contract  was  apportion- 
able,  and  that  the  vendors  could  not  in  any  event 
have  claimed  any  lien  on  that  portion  of  the 
goods  which  had  been  fully  paid  for.    lb, 

Tranifer  in  Warehouseman's  Books.] — Goods  , 
remained  in  the  possession  of  unpaid  vendors, 
but  the  purchaser  paid  rent  for  them  to  the 
vendors  as  warehousemen,  and  the  goods  were 
transferred  into  the  name  of  the  purchaser  in 
the  books  of  the  vendors : — Held,  that  *as  no 
actual  delivery  had  been  made,  the  vendoi-s' 
lien  revived  upon  the  insolvency  of  the  purchaser, 
as  against  his  assignees.  Griec  v.  Itichardson^ 
3  App.  Cas.  319 ;  47  L.  J.,  T.  C.  48  ;  37  L.  T. 
677  ;  26  W.  R.  358. 

*Set'  also  Sale. 


3.  Undee  Bills  of  Exchange. 

Vendor's  Lien — Wharfinger's  Certificates.] — 
B.  &  Co.  sold  some  iron  rails  to  a  company  by 
a  written  contract,  stipulating  that  payment 
should  be  made  by  buyers'  acceptances  of  sellers' 
drafts  against  inspector's  certificate  of  approval 
and  whai'finger's  certificate  of  each  500  tons 
being  stacked  ready  for  shipment.  As  the 
wharfinger  B  certificates  were  delivered  the  com- 
pany accepted  the  drafts  of  B.  &  Co.,  according 
to  the  contract,  which  B.  &  Co.  negotiated  ;  but 
the  rails  remained  in  B.  &  Co.'s  possession.  The 
plaintiff  advanced  money  to  the  company  on  the 
security  of  some  of  the  wharfinger's  certificates 
which  were  handed  over  to  him  with  a  written 
memorandum.  The  company  became  insolvent, 
and  their  acceptances  were  consequently  not 
paid.  The  plaintiff  filed  a  bill  against  B.  &  Co. 
and  the  receiver  of  the  estate  of  the  company, 
claiming  a  lien  on  the  rails  in  the  hands  of 
B.  &  Co.  in  priority  to  their  lien  as  vendors. 
The  bill  alleged  that  according  to  the  custom  of 
the  iron  trade  the  wharfinger's  certificates  were 
in  fact  waiTants.  The  plaintiff  having  moved 
for  an  injunction  to  restrain  B.  &  Co.  from  part- 
ing with  the  rails  or  with  the  money  which  they 
might  receive  in  respect  of  them.  Bacon,  V.-C, 
oixlered  B.  &  Co.  to  pay  the  value  of  the  rails 
into  court,  to  be  kept  in  medio  till  the  decision 
of  the  case  : — Held,  first,  that  the  giving  of  the 
acceptances  in  pursuance  of  the  contract  was 
not  an  absolute  payment,  but  conditional  on  the 
acceptances  being  met;  that  upon  the  insol- 
vency of  the  acceptore  the  vendors'  lien  on  the 
goods  revived ;  and  that  the  fact  of  the  vendors 
having  negotiated  the  bills  made  no  difference. 
6run}^  V.  Bolckow,  Vavghan  ^5'  Company,  10 
L.  R.,  Ch.  491  ;  44  L.  J.,  Ch.  732  ;  32  L.  T.  781  ; 
23  W.  R.  739. 

Held,  secondly,  that  the  wharfinger's  certifi- 
cates were  not  documents  of  title,  and  their  de- 
liveiy  passed  no  right  to  the  goods ;  and  that  no 
custom  of  trade  could  give  them  the  effect  of 
waiTants  or  documents  of  title  as  against  the 
vendors.     lb. 

Equitable  Assignment  to  meet— Authority.]— 
Y.,  a  merchant  in  Costa  Rica,  shipped  coffee 
to  M.  &  Co.,  London,  and  drew  bills  on  M.  &  Co., 
requesting  them  to  have  the  coffee  sold  for  his 
account,  and  the  proceeds  passed  to  his  credit. 


There  was  an  agreement  between  Y.  and  E.  &  Co., 
of  Panama,  to  share  profits  and  losses  on  this 
transaction.  The  billsr  came  into  possession  of 
the  plaintiffs,  and  were  dishonoured  by  M.  &  Co. 
Y.  wrote  to  S.,  asking  him  to  honour  the  drafts, 
and  obtain  the  bills  of  lading  of  the  coffee  from 
M.  &  Co.,  by  whom  they  were  accordingly  handed 
over  to  S.  S.  wrote  to  the  plaintiffs,  saying  that 
he  expected  soon  to  get  the  delivery  warrants  of 
the  coffee,  and  that  he  could  dispose  of  the  coffee 
as  instructed  by  the  sender.  M.  &  Co.  were 
creditors  to  a  large  extent  of  E.  &  Co.,  whose 
agent  they  affirmed  Y.  to  be,  and  they  caused 
an  attachment  to  issue  out  of  the  Mayor's  Court 
against  the  coffee.  S.  then  sold  the  coffee  and 
paid  the  proceeds  into  court,  and  the  plain tififs 
applied  to  have  their  bills  paid  thereout  on 
the  ground  that  the  coffee  had  been  specifically 
appropriated  to  the  bills,  and  Uiat  S.  had  made, 
an  equitable  assignment  of  a  part  of  the  coffee 
equal  in  amount  to  the  bills  : — Held,  that  S.  had 
authority  to  make  such  equitable  assignment ; 
that  the  plaintiffs  had  acquired  a  lien  on  the 
proceeds  of  sale  of  the  coffee,  and  were,  there- 
fore, entitled  to  maintain  their  suit ;  and  that 
M.  &  Co.  had  no  such  interest  as  to  entitle  them 
to  attach  the  proceeds.  Itanken  v.  uVfaro^  5 
Ch.  D.  786  ;  46  L.  J.,  Ch.  832  ;  36  L.  T.  529— 
C.  A.    Reversing  35  L.  T.  664. 

Appropriation  of  Prooeeds  of  Cargo.]— B.  con- 
signed to  the  defendants  by  the  ship  Acacia  a 
cargo  which  had  been  purchased  at  the  joint 
risk  of  himself  and  the  defendants,  and  advised 
them  of  the  particulars  of  bills  which  he  had 
drawn  against  the  cargo  payable  to  his  own 
order.  The  defendants  replied,  promising  to 
protect  the  bills.  B.  indorsed  to  the  plaintiffs 
three  of  these  bills,  which  ran,  "  Pay  to  the 
oi-der  of  myself  the  sum  of  830/.,  which  place  to 
account  cargo  per  A."  B.  having  stopjid  pay- 
ment, the  defendants  refused  to  accept  the  bills  ; 
but  after  selling  the  cargo,  offered  to  pay  to  the 
plaintiffs  tke  suiplus  of  the  proceeds,  after  satis- 
fying a  balance  due  to  them  from  B.  on  the 
general  account  between  them.  The  plaiutiflFis 
refused  to  accept  this,  and  filed  a  bill,  claiming 
a  lien  for  the  full  amount  of  the  three  bills  : — 
Held,  that  they  had  no  lien  on  the  proceeds  of 
the  cargo.  Robtry's  Persereranee  Jromcprk*  v. 
Ollif^r,  7  L.  R.,  Ch.  695  ;  27  L.  T.  362  ;  20  W.  B. 
956. 

Payment  by  Instalments — Bankmptey.] — A 
contract  for  the  building  of  a  ship  provided 
that  the  purchase-money  was  to  be  paid  by  in- 
stalments, partly  in  cash  and  partly  by  meana 
of  bills  of  exchange,  to  be  paid  and  given  at 
specified  stages  of  the  progress  of  the  construc- 
tion, the  balance  being  paid  on  completion  by  a 
bill.  The  ship  was  from  the  time  of  paying  or 
giving  the  first  instalment  to  be  the  absolute 
property  of  the  purchaser  to  the  extent  of  his 
advances,  subject  nevertheless  to  the  builder's 
j  lien  for  any  unpaid  instalments.  Any  bills  given 
during  construction  were  to  be  retired  by  the 
purchaser  at  completion  and  transfer.  As  the 
construction  of  the  ship  went  on  the  vendor 
drew  bills  upon  the  purchaser,  which  he  accepted, 
for  the  instalments  of  the  purchase-money. 
After  these  bills  had  been  negotiated,  but  before 
any  of  them  became  due,  the  purchaser  took  pro- 
ceedings for  liquidation,  including  his  liability 
on  the  bills  among  his  debts,  and  his  creditors 
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passed  a  resolution  to  accept  a  composition.  The 
bill-holders  refused  to  accept  the  amount  of 
composition  when  tendered.  The  purchaser 
shortly  after  the  resolution  gave  notice  to  the 
vendor  to  rescind  the  contract.  Not  long  after 
this  the  vendor  became  bankrupt  and  the  ship 
was  completed  by  his  trustee.  The  bill-holders 
having  claimed  a  lien  on  the  ship  : — Held,  that 
the  principle  of  Waring,  Ux  parte  (19  Vcs.  345). 
was  not  applicable,  and  that  the  bill-holders 
ha<l  no  lien  on  the  ship,  LambtoHy  Ejc  parte, 
Lind$ay^  In  re,  10  L.  R.,  Ch.  405  ;  44  L.  J.,  Bk. 
81  ;  32  L.  T.  380  ;  23  W.  R.  662.  Aflirming  S.C, 
sub  uom.  Greener,  Ex  parte^  Lindsay y  In  re,  32 
L.  T.  205. 

Payment  by  Agent  of  Company.] — In  pursu- 
ance of  an  agreement  to  that  effect,  the  agent 
of  a  company,  employed  to  sell  their  goods  upon 
premises  hired  by  the  company  for  that  purpose, 
accepted  bills  drawn  upon  him  by  the  company 
in  i-espect  of  goods  consigned  to  him  for  sale. 
One  of  these  bills  had  not  reached  maturity 
when  the  company  was  ordered  to  be  wound  up. 
The  agent  paid  the  bill  when  it  became  payable : 
— Held,  that  he  had  a  lien  on  the  company's 
goods  in'  his  hands  for  the  amount  he  had  so 
paid.  Parj/'s  Patent  Felted  Fabric  Qfmpayiij^ 
In  re,  1  Ch.  D.  631 ;  45  L.  J.,  Ch.,  318  ;  24  W.  R. 
507. 

Parties.] — The  indorsee  of  a  bill  has  a  lien 
upon  property  deposited  with  the  drawer  as 
security.     Perfeet,  Ex  parte,  1  Mont.  25. 

A  holder  of  a  bill  has  no  lien  on  property  de- 
t)osited  by  the  drawer  with  the  acceptor  to  cover 
the  liability  of  the  latter  in  respect  of  his  accept- 
ance, but,  on  the  bankruptcy  of  di-awer  and  ac- 
ceptor, the  arrangement  of  property  between  the 
two  estates  may  indirectly  render  such  an  equity 
available.     Warimj,  Ex  parte,  2  Rose,  182. 

Goods  pledged  (expressly)  to  secure,  by  the 
produce  of  the  sale,  acceptors  who  have  taken  up 
and  paid  bills  drawn  on  them  by  the  owners  are 
released  from  further  charge  as  to  other  bills  so 
taken  up  and  paid  subsequently,  if  the  amount 
of  the  original  sum  paid  on  account  of  the  owner 
has  been  repaid  to  them  without  resorting  to  a 
sale.    Blrdwood  v.  Uaphael,  5  Price,  593. 

4.  Bailees. 

Wharflngen.] — Wharfingers,  on  receiving 
notice  that  goods  in  their  hands  bore  a  counter- 
feit of  the  plaintiff's  trade-mark,  submitted  to 
act  in  relation  to  the  goods  as  the  court  should 
direct  upon  receiving  their  warehouse  charges 
and  costs  of  action  : — Held,  that  the  wharfingers 
were  entitled  to  a  lien  on  the  goods  for  their 
charges  in  priority  to  any  claim  of  the  plaintiff 
for  costs,  and  ought  not  to  be  ordered  to  pay  the 
plaintiff's  costs.  -Moct  v.  Pickering,  8  Ch.  D. 
372  ;  47  L.  J.,  Ch.  527  ;  38  L.  T.  799  ;  26  W.  R. 
637— C.  A.     Reversing  6  Ch.  D.  770. 

Deposit  of  Bills  with  Bankers.] — Where  a 
person,  who  is  in  reality  the  agent  of  another, 
deposits  exchequer  bills  with  his  own  bankers, 
without  informing  them  whose  property  these 
bills  are,  the  bankers  may  be  held  entitled  to 
consider  these  bills  as  the  depositor's  property, 
and  to  hold  them  as  security  for  any  money  due 
to  them  from  him,  if  the  mode  of  deposit  or  the 
circumstances  attending  it  give  them  a  lien  on 


the  bills  as  against  him.    Brandao  v.  Barnett, 
12  C.  &  F.  787. 

Agisters.] — Generally  speaking,  a  bailee  has  a 
lien  on  goods  bailed  to  him  in  those  cases  only 
where  an  additional  value  has  been  confen*ed  by 
him  on  the  chattels,  either  directly  by  the  exer- 
cise of  personal  labour  and  skill,  or  indirectly, 
by  the  intermediate  use  of  any  instrument  over 
which  he  has  control;  and,  therefoi-e,  an  agister 
to  whom  cattle  have  been  bailed,  has,  by  the 
general  law.  no  lien  on  them  for  the  value  of  the 
pasturage  consumed  ;  and  this  holds  whether 
they  are  milch  cattle  or  not.  Jackson  v.  Cnmmins, 

5  M.  &  W.  342  ;  3  Jur.  436. 

A  bailee  can  have  no  lien  on  a  chattel,  where, 
by  the  essence  of  the  contract,  he  has  no  right  to 
the  uninterrupted  possession  of  it.    Ih. 

A  farmer  who  has  received  sheep  from  an 
agister  is  liable  in  trover  to  the  owner,  on  his 
claiming  to  detain  them  for  a  debt  due  to  the 
agister,  and  not  allowed  to  deduct  from  the 
amount  of  the  credit  the  sum  for  feed  which 
had  been  tendered  by  the  owner  and  refused. 
Prentice  v.  Taylor,  1  F.  &  F.  469. 

Pledgees.] — Goods  arriving  at  Quebec  were 
taken  to  the  customs'  examining  warehouse,  ac- 
cording to  the  regulations  of  the  port.  The  goods 
were  entered  by  the  officer  in  charge,  as  con- 
signed to  M.  &  S.  The  goods  remained  subject 
to  the  lien  for  freight,  and  to  the  charges  for 
customs'  duties  and  storage.  Till  these  several 
claims  were  discharged  the  officer  in  charge  was 
bound  not  to  part  with  the  goods.  Subsequently 
M.  &  S.  obtained  an  advance  from  Y.  &  Co.  on 
the  security  of  these  goods,  and  gave  to  them  a 
request  note,  signed  by  M.  &  S.,  and  directed  to 
the  officer  in  charge,  requesting  him  to  hold  the 
goods  "subject  to  the  order"  of  Y.  &  Co., 
••  they  paying  the  duty  and  storage  charge  before 
removal."  This  note  was  sent  to  the  officer  in 
charge,  who  accepted  it  and  made  a  correspond- 
ing entry  in  his  book.  Afterwai-ds,  the  goods, 
while  still  hing  at  the  customs'  warehouse,  were 
seized  by  a  judgment  creditor  of  M.  &  S. : — Held, 
that  the  seizure  was  bad,  there  having  been  a 
valid  constructive  delivery  and  transfer  of  the 
goods  to  Y.  &  Co.,  as  pledgees.  Young  v.  Lam hert, 
3  L.  R.,  P.  C.  142  ;  22  L.  T.  499  ;  18  W.  R.  497  ; 

6  Moore,  P.  C.  C.  406. 

Charges.] — Where  chattels  are  deposited  with 
a  party  who  claims  a  lien  on  them,  after  notice 
from  the  bailor  of  the  sale  of  the  chattels  to  a 
third  party,  the  bailee  cannot,  as  against  the 
vendee,  claim  a  further  lien  in  respect  of  a  debt 
incurred  to  him  by  the  bailor  after  such  notice, 
though  the  chattels  remain  in  his  books  in  the 
name  of  the  bailor.  Barry  v.  Long  more,  4  P. 
&  D.  344  ;  12  A.  &  E.  639  ;  1  A.  &  H.  14. 

And  see  also  cases  sub  tit.  Bailment. 

5.  Aetipicees  and  Workmen. 

What  Goods.] — Every  one  has  by  law  a  lien 
upon  a  specific  deed  or  paper  delivered  to  him  to 
do  any  work  or  business  thereon,  but  not  on 
other  muniments  of  the  same  party,  unless  the 
person  claiming  the  lien  is  an  attorney  or  a 
solicitor.  Hollis  v.  Claridge,  4  Taunt.  807.  See 
Sanderson  v.  Bell,  2  C.  &  M.  304. 

How  BeliTored.] — ^A  workman  having  bestowed 
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became  lunatic  in  1851,  whereupon  the  fond 
was  carried  to  an  account  entitled  "  The  account 
of  W.  and  the  children  of  P.,"  and  the  income  of 
the  whole  was  applied  for  the  benefit  of  the 
lunatic.  To  a  petition  presented  in  1871  by  the 
four  surviving  children,  for  payment  of  the  fifth 
share,  which  remained  unpaid  out  of  the  fund, 
and  for  the  payment  of  the  interest  thereon  out 
of  another  fund  belonging  absolutely  to  the 
lunatic,  it  was  objected  that  the  Statute  of 
Limitations  was  a  bar  : — Held,  that  the  statute 
was  no  bar  to  the  claim  for  the  principal,  but 
was  a  bar  to  the  claim  for  more  than  sir  years' 
interest.  WalJter,  In  rr,  7  L.  R.,  Ch/l20; 
41  L.  J.,  Ch.  219  ;  25  L.  T.  775 ;  20  W.  R. 
171. 


was  given  to  secure  payment  of  the  debt  by  in- 
stalments,- the  last  of  which  was  payable  in 
1835  ;  and  that,  in  case  default  should  be  made 
in  payment  of  any  of  the  instalments,  the  plain- 
tiff should  be  at  liberty  to  enter  up  judgment 
and  issue  execution  for  all  or  so  much  of  the 
debt  as  should  be  unpaid  at  the  time,  the  same 
as  if  all  the  periods  for  payment  had  expired  by 
effluxion  of  time.  To  an  action  brought  to  re- 
cover some  of  these  instalments,  the  defendant 
pleaded  the  statute,  and,  at  the  trial,  it  appeared 
that  the  first  default  in  payment  of  an  instal- 
ment was  made  more  than  six  years  before  the 
action: — Held,  that  the  plaintiff  might  have 
sued  on  the  first  default  for  the  whole  amount 
remaining  unpaid,  and  that,  therefore,  the  statute 
was  a  bar  as  to  all  the  instalments.  Hemp  v. 
Garla7id,  3  G.  &  D.  402  ;  4  Q,  B.  519  ;  12  L.  J., 
Q.  B.  134  ;  7  Jur.  302. 

Bankmptoy.] — A  debtor  executed  a  deed  of 
inspectorship,  which  was  intended  to  operate 
under  the  Bankruptcy  Act,  1861,  s.  192,  and 
which  provided  for  payment  of  the  debts  by  in- 
stalments, and  the  avoidance  of  the  deed  in 
certain  contingencies,  one  of  which  happened, 
and  for  the  revivor  of  the  debts  in  that  event, 
deducting  dividends  received  under  the  deed. 
A  certain  creditor  was  mentioned  as  such  in  one 
of  the  schedules  to  the  deed.  The  debt  of  this 
creditor  was  also  mentioned  in  the. statutory  ac- 
count of  debts  of  the  debtor,  which  was  verified 
by  his  afiidavit ;  and  the  creditor  received  a  divi- 
dend on  his  debt  from  the  inspectors  under  the 
inspectorship  :— Held,  that  the  debt  being  other- 
wise barred  by  the  Statute  of  Limitations,  was 
not,  by  any  of  these  circumstances,  taken  out  of 
its  operation.  Topping f  Ex  parte,  Levy,  In  re, 
4  De  G.,  J.  &  S.  551 ;  34  L.  J.,  Bk.  44  ;  12  L.  T. 
787  ;  13  W.  R.  1025. 

When  Defendants  haye  no  Assets.] — By  a 
turnpike  act  the  trustees  were  to  pay  first  the 
expenses  of  obtaining  the  act,  and  next  the  ex- 
penses of  erecting  toll-houses,  and  a  builder  who 
brought  an  action  for  work  and  labour  in  so  doing 
more  than  six  years  after  the  work  done,  but 
within  six  years  of  the  time  wheii  the  trustees 
had  funds  in  hand  by  having  paid  off  the  expenses 
of  the  act  : — Held,  that  he  was  too  late,  as  the 
action  was  maintainable  immediately  after  the 
work  was  done,  though  the  execution  would  have 
been  postponed.  Enun'y  v.  Day,  1  C,  M.  &  R. 
245  ;  4  Tyr.  695. 

A.  and  B.  expended  moneys  in  procuring  a  rail- 
way act  in  1859.  The  railway  was  not  con- 
structed. The  company  had  no  assets  till  1872. 
In  1372  the  company  obtained  assets  and  A.  and 
B.  put  in  their  claims : — Held,  that  these  claims 
were  not  barred,  as  the  statute  did  not  begin  to 
run  in  favour  of  the  company  until  the  company 
had  assets  to  meet  their  claims.  Kensington 
Station  Act,  In  re,  20  L.  R.,  Eq.  197  ;  32  L.  T. 
183  ;  23  W.  R.  463. 

Becoyery  of  Principal,  though  Interest  bar- 
red.]— A  testator  gave  a  fund  to  his  executrix 
for  her  life,  subject  to  the  immediate  payment 
thereout  of  a  legacy  to  be  divided  amongst  the 
children  of  P.,  to  whom  he  also  gave  the  fund 
after  the  death  of  the  executrix.  He  died  in 
1847.  One  of  P.'s  children,  of  whom  there  had 
been  five,  was  last  heard  of  in  1845.  The  exe- 
cutrix, W.,  retained  one-fifth  of  the  legacy.    She 


Against  Onardians — Bebt.l — No  action  can  be 
maintained  against  the  ^aroians  of  a  union  or 
a  parish  for  any  debt,  claim,  or  demand  due 
from  them  unless  such  action  is  commenced 
within  the  half-year  in  which  the  same  shall 
have  been  incurred  or  become  due,  or  within 
three  months  after  the  expiration  of  such  half- 
year,  or  unless  the  time  has  been  extended  by 
the  Poor  Law  Board,  under  22  &  23  Vict.  c.  49, 
8.  1.  Baker  v.  Billericay  Union  (^€hMrdian»\ 
2  H.  &  C.  642  ;  33  L.  J.,  M.  C.  40  ;  13  W.  R.  11. 

ii.  Actions  of  Account, 

Merchants'  Accounts — What  are.] — The  ex* 

ception  as  to  merchants'  accounts  in  the  21  Jac. 
1,  c.  16,  s.  3,  was  confined  to  cases  where  an 
action  of  account  would  lie,  or  an  action  upon 
the  case  for  not  accounting.  Cottam  y.  Par- 
tridge, 4  Scott,  N.  R.  819 ;  4  M.  &  G.  271. 

An  open  account  between  two  tradesmen  for 
goods  sold  by  each  to  the  other,  without  any 
agreement  that  the  goods  delivered  on  the  one 
side  should  be  considered  as  payment  for  those 
delivered  on  the  other,  did  not  constitute  such  an 
account  as  concerned  the  trade  of  merchandize 
between  merchant  and  merchant  within  the  ex- 
ception of  the  21  Jac.  1,  c.  16,  s.  3.    Ih. 

The  exception  of  the  21  Jac.  I.e.  16,  s.  3,  as  to 
merchants'  accounts  did  not  apply  to  an  action 
of  indebitatus  assumpsit,  but  only  to  the  action 
of  account,  or  to  an  action  on  the  case  for  not 
accounting.  Inglis  v.  Haigh,  8  M.  &  W.  769  ;  9 
D.  P.  C.  817  ;  5  Jur.  704. 


Mntnal  Debts.]  —  Mutual   debts,  there 


being  no  written  "accounts  between  the  parties, 
were  not  within  the  exception.  MilU  v.  Pawket, 
7  Scott,  444 ;  5  Ring.  N.  C.  455  ;  2  Am.  62 ;  3 
Jur.  406. 


8ale  of  Ooods.] — A  sale  of  wine  upon  one 


side,  and  money  on  the  other,  do  not  constitute 
merchants'  accounts.  Dutton  v.  Hutchinson,  1 
Jur.  772. 

Six  Years'  Biioontinnaace.l — Merchants* 


accounts,  after  six  years'  total  discontinuance, 
are  within  21  Jac.  1,  c.  16,  a.  3.  Martin  v. 
Heathcoate,  2  Eden,  169. 

Mortgage.] — ^Where  B.  and  C.  were  permitted 
by  a  mortgagee  not  in  possession  of  the  mort- 
gaged property,  consisting  of  coal  mines,  to 
enter  upon  the  working  of  the  mines,  to  sell  the 
property,  and  to  receive  the  value,  in  taking  an 
account  of  the  quantity  and  value  of  the  coal 
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wrought  by  B.  and  C.  more  than  six  years  be- 
fore the  bill  was  filed  by  the  permission  of  the 
mortgagee,  they  being  strangers  to  the  mort- 
gagor : — Held,  that  the  Statute  of  Limitations 
did  not  apply.  Hood  v.  JEaston,  2  Jur.,  N.  S. 
729.  This  decision  was  afterwards  questioned 
on  appeal,  but  no  judgment  was  given.  2  Jur., 
N.  6.  917. 


Veeeisity  of  Demand.] — ^As  an  action  does  not 
lie  for  not  accounting  till  after  a  demand  made 
of  an  account,  the  statute  runs  only  from  the 
time  of  a  demand  made.  After  a  reasonable 
time  has  elapsed,  a  jury  may  presume  that  the 
consignor  had  made  a  demand,  and  that  the 
factor  had  accounted.  And  fourteen  years  would 
be  a  sufficient  time  for  such  a  presumption,  if 
not  rebutted  by  circumstances.  Titpham  v.  Brad- 
dwk,  1  Taunt,  572. 

• 

Open  Aooount — ^AoknowledgmentJ-r-If  there 
was  a  mutual  account  of  any  sort  between  the 
plaintiff  and  defendant,  for  any  item  of  which 
credit  had  been  given  within  six  years,  that  was 
evidence  of  an  acknowledgment  of  there  being 
such  an  open  account  between  the  parties,  and 
of  a  promise  to  pay  the  balance,  as  to  take  the 
case  out  of  the  statute.  Catling  v.  Skoulding,  6 
T.  B.  189. 

Since  the  9  Geo.  4,  c.  14,  s.  1,  the  existence  of 
items  within  six  years  in  an  open  account  will 
not  operate  to  take  the  previous  i)ortion  of  the 
account  out  of  the  statute.  Cvttam  v.  Partridge^ 
4  Scott,  N.  R.  819 ;  4  M.  &  G.  271. 

A.  occupied  a  house  and  land  under  B..  at  the 
rent  of  16/.  a  year,  and  A.,  at  B.'s  request, 
entered  into  his  employment  as  a  farming  bailiff, 
and  to  perform  other  services,  in  the  place  of 
another  person  who  had  been  employed  by  A., 
and  had  been  paid  12^9.  a  week.  A.  continuccl  in 
B.'s  service  for  more  than  twelve  years ;  but 
there  was  no  payment  of  rent  on  the  one  hand 
or  of  wages  on  the  other.  In  an  action  brought 
by  A.,  to  recover  wages  for  twelve  years,  deduct- 
ing the  rent : — Held,  that  it  was  not  such  an 
open  account  as  would  take  the  case  out  of  the 
statute  since  the  9  Greo.  4,  c.  14  ;  but  there  must 
be  a  part  payment  in  cash,  or  what  is  equivalent 
to  it,  to  have  that  effect.  Williams  v,  Oriffitlis, 
2  C,  M.  &  R.  45  ;  1  Gale,  65  ;  5  Tyr.  748. 

The  plaintiff,  having  lent  the  defendant  a  sum 
of  money,  took  from  him  the  following  memo- 
randum : — 

"  I  O  U  100?.— C.  R.     30  July,  1821." 

"August  17th,  received  60/.— C.  R." 
The  last  item  alone  was  infra  sex  annos  : — Held, 
that  it  did  not  amount  to  an  acknowledgment  of 
the  existence  of  the  prior  debt,  so  as  to  take  it 
out  of  the  statute,  uoharta  v.  Jloharts,  1  M.  & 
P.  487  ;  3  C.  &  P.  296. 

An  account  stated  between  a  debtor,  being 
part  owner  and  ship's  husband,  and  his  co- 
owners,  in  which  the  items  of  the  creditor's  ac- 
count for  work  done  and  money  advanced  are 
included,  is  not  such  an  acknowledgment  as  will 
take  the  case  out  of  the  operation  of  the  statute. 
Nash  V.  Hill,  1  F.  &  P.  198. 

The  circumstance  of  there  being  no  ascertained 
or  adjusted  debt  till  within  six  years,  will  not 
delay  the  operation  of  the  statute.    Ih, 

iii.  Actions  on  Bills  and  Notes, 
Kote  Payable  <<oii  Beuuuid."] — ^A  promissory 


note  payable  on  demand  is  payable  immediately, 
and  the  Statute  of  Limitations  runs  from  the  date 
of  the  note,  and  not  from  the  time  of  demand. 
Christie  v.  Fonswick,  1  Selw.  N.  P.  136,  361. 

So,  a  note,  payable  on  demand,  with  lawful 
interest,  is  payable  immediately,  and  therefore 
the  statute  runs  from  the  date  of  the  note.  NoV' 
ton  V.  Ellam,  2  M.  &  W.  461 ;  M.  &  H.  69  ;  1  Jur, 
433. 


*  •  Two  Tears  after  Demand.*'  ] — But  where 

a  note  is  made  payable  "  two  years  after  demand," 
the  statute  does  not  b<^n  to  run  until  the  two  years 
after  the  demand  have  elapsed.  Thorpe  v.  Coom  he^ 
8  D.  &  R.  347  ;  S,  C,  nom.  Thorpe  y.  Boot fh^  R.& 
M.  388. 


><After  Sight."]— The  statute  is  no  bar 


to  an  action  on  a  note  payable  after  sight,  unless 
a  presentation  for  payment  six  years  before  the 
action  is  proved.  Homes  v»  Kerrison^  2  Taunt. 
323. 

Where  a  note  was  payable  after  sight,  with 
interest  thereon,  and  the  interest  was  duly  paid 
for  several  years : — Held,  that  the  note  must  be 
taken  to  have  been  acted  upon,  according  to  its 
form  and  tenor,  and,  therefore,  that  the  present- 
ment for  sight  must  have  been  made  before  the 
interest  was  paid,  and  that  the  payment  became 
due  upon  the  note  at  the  prescribed  date  after 
such  presentment,  and  that  the  statute  would 
begin  to  run  from  the  time  the  payment  so  became 
due.  Way  v.  Bassett,  5  Hare,  55  ;  15  L.  J.,  Ch. 
1 ;  10  Jur.  891. 

On  Conditions.! — A  note  was  made  more 


than  six  years  ago,  and  deposited  with  a  banker, 
to  be  delivered  to  the  payee  on  his  producing  a 
certain  other  note  cancelled ;  the  cause  of  action 
to  the  payee  on  the  first  note  accrues  on  receiving 
it  from  the  banker,  and  is  not  barred  by  the  lapse 
of  six  years  from  the  date,  Satagc  v.  Aldren, 
2  Stark.  232.  ., 

Bill  Payable  at  Future  Period.]— Where  a  bill 
of  exchange  is  drawn  payable  at  a-certain  future 
period,  for  the  amount  of  a  sum  of  money  lent 
by  the  payee  to  the  drawer  at  the  time  of  draw- 
ing the  bill,  the  payee  may  recover  the  money, 
although  six  years  have  elapsed  since  the  time 
when  the  loan  was  advanced  ;  the  statute  begin- 
ning to  operate  only  from  the  time  when  the 
money  was  to  be  repaid,  i,e.  when  the  bill  be- 
came due.  Wittersheim  v.  Carlisle  {Covntess), 
1  H.  Bl.  631. 


Von-Aooepta&oe.] — ^A  holder  of  a  bill  of 


.  exchange,  on  non-acceptance,  and  protest,  and 
!  notice  thereon,  has  an  immediate  right  of  action 
against  the  drawer,  and  docs  not  acquire  a  fresh 
right  of  action  on  the  non-payment  of  the  bill 
when  due,  and  the  statute,  therefore,  runs 
against  him  from  the  former,  and  not  from  the 
latter  period.  Whitehead  v.  Walker,  9  M.  &  W. 
506. 


Blank  BilL]— A  defendant,  in  1840,  gave 


A.  for  value  his  acceptance  in  blank  on  a  &s, 
stamp.  A.,  in  1852,  tilled  in  his  own  name  as 
drawer  for  200/.,  at  five  months.  The  defendant 
being  sued  on  the  bill  by  an  innocent  indorsee 

1  for  value,  pleaded  the  statute : — Held,  that  the 
statute  ran  from  the  time  the  bill  became  due  as 

i  filled  up,  and  not  from  the  time  it  would  have 
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become  due  if  completed  when  it  was  accepted 
in  blank,  and  that  the  plaintiff  was  entitled  to 
recover.  Afontagtie  v.  Perkini^  22  L.  J.,  C.  P. 
187  ;  17  Jur.  567. 

Dishonour  of.]— K.  being  indebted  to  the 


plaintiff  and  to  the  defendant,  and  also  to  a 
banking  company,  it  was  agreed  between  all  the 
parties  that,  to  secure  K.'s  debt  to  the  company, 
the  defendant  should  draw  upon  K.  three  bills  of 
exchange,  payable  to  the  plaintiff,  and  that  the 
plaintiff  should  indorse  them  to  the  company. 
The  bills  became  due  in  1843,  and  were  dis- 
honoured. In  1847  the  company  sued  the  plain- 
tiff on  the  bills,  and  the  plaintiff,  in  1851,  paid 
the  amount : — Held,  that  the  plaintiff  was.  barred 
by  the  statute  from  suing  the  defendant  as  drawer. 
Weh9ter  v.  Kirk,  17  Q.  B.  944  ;  21  L.  J.,  Q.  B. 
159 ;  16  Jur.  247. 

Money  Lent  in  Form  of  Cheque.] — The  plain- 
tiff, in  pursuance  of  an  agreement  to  lend  money 
to  the  defendant,  sent  him  a  cheque  on  the  14th 
June,  1861,  which  was  received  by  him  on  the 
following  day,  and  presented  for  payment  and 
paid  on  the  21st  June,  1861.  On  the  21st  June, 
1867,  an  action  was  commenced  to  recover  the 
amount  of  the  cheque : — Held,  that  the  cheque 
not  having  been  given  in  payment  of  any  pre- 
existing debt,  the  cause  of  action  did  not  arise 
till  it  was  actually  paid,  and  that  the  action  was 
not  barred  by  the  statute.  Garden  v.  Brvce,  3 
li.  R.,  C,  P.  300 ;  37  L.  J.,  C.  P.  1 12  ;  18  L.  T.  644  ; 
16  W.  B.  366. 

iv.  Actians  on  Specialties  and  Bonds. 

8  ft  4  WiU.  4,  e.  43,  i.  3.]— This  provision  did 
not  apply  to  actions  commenced  before  24th 
July,  1833,  when  it  was  passed.  Paddon  v. 
BartUtt,  6  N.  &  M.  383  ;  3  A.  &  E.  884  :  1  H.  & 
W.  477. 


ArreaPi  of  Bent.]  — The  limitation  in 


actions  for  arrears  of  rent  under  an  indenture  is 
governed  by  the  above  statute.  Paget  v.  Foley. 
3  Scott,  120 ;  2  Bing.  N.  C.  679  ;  2  Hodges,  32. 

Annuity  Deed.] — ^An  action  for  arrears. 


upon  a  covenant  for  payment  of  an  annuity 
contained  in  a  deed  securing  the  annuity  on  land, 
is  barred  after  twenty  years  by  the  above 
statute;  but  not  after  six  years,  under  3  &  4 
Will.  4,  c.  27,  s.  42.  fiims  v.  Thomas,  12  A.  &  E. 
536  ;  4  P.  &  D.  229  ;  4  Jur.  1183. 

Covenant.]  —  To  an  action  of  covenant  six 
years  is  not  a  good  plea  of  limitation.  JlaHs- 
Jtomr  V.  Watson,  6  Scott,  606 ;  4  Bing.  N.  C. 
178  ;  2  Jur.  166. 

Of  Payment  on  a  Deed.]— By  a  deed  be- 
tween D.  and  H.,  D.  sold  to  H.  beds  of  coal,  and 
he  covenanted  to  pay  to  D.  a  sum  named  for  the 
purchase-money,  "in  manner  and  at  the  times 
following ; "  that  is  to  say,  part  in  cash  on  the 
day  of  the  date  of  the  deed,  and  the  remainder 
by  five  promissory  notes  under  his  hand  bearing 
even  date  with  the  deed,  payable  to  D.  or  order 
on  the  Ist  of  July  in  every  year  till  the  whole 
purchase-money  should  be  paid,  with  interest, 
until  the  notes  should  be  paid.  D.  declared 
against  H.  on  this  deed,  alleging  that,  though  H. 
gave  D.  two  notes  (according  to  the  language  of 


the  covenant),  and  afterwards  paid  a  pirt  of  the 
principal  and  interest  mentioned  in  those  notes, 
yet  he  did  not  pay  the  residue  of  the  prin- 
cipal and  interest  mentioned  in  those  notes, 
but,  except  as  to  the  part  so  paid,  those  notes 
and  so  much  of  the  purchase-money  and  interest 
as  was  therein  mentioned  remained  wholly  un- 
paid to  D. : — ^Held,  a  good  breach,  the  covenant 
extending  to  the  payment  of  the  money  named 
in  the  notes,  and  not  being  satisfied  by  the  mere 
delivery  of  the  notes;  and  that  it  was  a  bad 
plea,  that  the  causes  of  action  did  not  accrue 
within  six  years  before  action.  Bixon  v.  Hold- 
royd,  7  El.  &  Bl.  903  ;  27  L.  J.,  Q.  B.  43  ;  3  Jur., 
N.  S.  213. 


In  Mortgage  Deed— Twelye  Tears.] — ^The 


limitation  of  twelve  years  imposed  by  the  Beai 
Property  Limitation  Act,  1874,  s.  8,  to  actions 
and  suits  for  the  recovery  of  money  charged  on 
land  applies  to  the  personal  remedy  on  the  cove- 
nant in  a  mortgage  deed  as  well  as  to  the  remedy 
against  the  land.  Sutton  v.  Sutton,  22  Ch.  D. 
511 ;  52  L.  J.,  Ch.  333  ;  48  L.  T.  93  ;  31  W.  R. 
369— C.  A. 

Calif.] — The  proper  limitation  to  an  action 
by  an  incorporated  company  against  one  of  its 
members  for  calls  under  8  &  9  Vict.  c.  16,  is 
twenty  years  by  3  &  4  Will.  4,  c.  42,  s.  3,  and 
not  six  years  under  21  Jac.  1,  c.  16.  s.  3.  Cork 
and  Bandon  Bailtcay  Company  v.  Goodt,  13 
C.  B.  827  ;  22  L.  J.,  C.  P.  198  ;  17  Jur.  555. 

Transfer  of  Shares.] — By  a  deed  of  settlement 
of  a  company  it  was  provided,  that  whenever 
any  shares  should  be  transferred  to  a  new  holder, 
the  responsibility  of  the  previous  holder  in  re- 
spect of  such  shares  should  cease,  but  that  he 
should  not  be  released  from  his  proportion  of 
losses  (if  any)  sustained  by  the  company  up  to 
the  period  of  his  ceasing  to  be  such  shareholder : 
— Held,  that  a  transferor  of  shares  was  liable  in 
respect  of  losses  that  accrued  prior  to  the  date 
of  the  transfer,  though,  the  liability  being  by 
way  of  specialty,  a  holder  who  transferred  his 
shares  more  than  twenty  years  before  the  date  of 
the  winding  up  was  entitled  to  the  benefit  of 
the  statute.  Horsey,  Ex  parte,  2  L.  R.,  Eq.  167; 
14  L.  T.  47  ;  14  W,  R.  417. 

Penalties  under  Priyate  Aet]— The  32  Geo.  3, 
c.  Ixxiv.  8.  8,  imposes  duties  to  be  paid  by  the 
master  or  owner  for  every  ship  or  vessel  of  a 
certain  burthen  passing  from,  to,  or  by  Ramsgatc. 
By  s.  16,  if  any  master  or  owner  shall  elude  or 
avoid  payment  of  the  duties,  he  shall  stand 
charged  to  and  be  liable  to  payment  of  the  same, 
and  the  same  are  to  be  recovered  as  penalties 
imposed  by  the  act.  By  s.  72,  penalties  are  re- 
coverable by  action.  A  party  was  sued  for 
duties  under  this  act  which  he  had  not  paid  : — 
Held,  that  the  action  being  on  a  specixuty,  the 
period  of  limitation  was  twenty  years,  under 
3  &  4  WUl.  4,  c.  42,  B.  3.  Shepperd  v.  UilU,  11 
Ex.55. 

Bonds — ^Breaeh  of  Conditions.] — ^The  3  &  4 
Will.  4,  c.  42,  8.  3,  constitutes  a  bar  to  an  action 
on  a  writing  obligatory  in  those  cases  only 
where  every  breach  of  the  condition  has  taken 
place  more  than  twenty  years  previously  to  the 
commencement  of  the  action.  Sanders  Y.Ofitard, 


1901       LIMITATIONS  (STATUTE  OF)— Personal  Actions,  <£c.       1902 


3  D.  &  L.  281 ;  15  M.  &  W.  48  ;  15  L.  J.,  Ex.97 ; 
10  Jur.  186. 

In  1831  an  obligee  of  a  bond  brought  an  action 
against  the  obligor.  After  notice  of  trial  the 
action  abated  bj  the  death  of  the  obligor  in 
1835.  The  obligor  left  a  will,  which  was  proved 
by  the  executor  named  therein.  On  the  18th  of 
May,  1857,  adminigtration  of  the  goods  and 
effects  of  the  obligor,  with  the  will  annexed, 
was  granted  to  the  defendant.  In  March,  1852, 
the  obligee  petitioned  the  Insolvent  Debtors 
Court,  and  his  effects  vested  in  the  provisional 
assignee,  who  commenced  an  action  on  the  bond 
against  the  defendant  on  the  17th  of  May,  1858  : 
— Held,  that  the  right  of  the  action  was  not 
barred  by  the  3  &  4  Will.  4,  c.  42,  s.  3.  StnrgU 
v.  Jkirell,  6  H.  &;  N.  120  ;  29  L.  J.,  Ex.  472  ;  6 
Jur.,  N.  S.  1351 ;  8  W.  R.  663— Ex.  Ch. 


Szeented  in  lAdia— Action  in  England.] 


— Specialty  debts  in  India  have  no  higher  legal 
value  nor  greater  efficacy  than  simple  contract 
debts ;  and  the  same  period  of  limitation,  viz. 
three  years,  bars  the  remedy  for  both,  but : — 
Held,  by  Lopes,  J.,  that  where  an  action  on  a 
bond  executed  in  India  is  brought  in  England, 
the  bond  cannot  be  treated  as  a  simple  contract ; 
and,  therefore,  as  the  English  Statutes  of  Limi- 
tations apply,  the  remedy  is  not  barred  until 
after  the  lapse  of  the  period  of  twenty  years 
prescribed  by  3  &  4  Will.  4,  c.  42,  s.  3,  as  the 
limitation  for  actions  on  contracts  under  seal. 
Alliance  Bank  of  Simla  v.  Carey ^  5  C.  P.  D.  429 ; 
49  L.  J.,  C.  P.  781  ;  29  W.  R.  306  ;  44  J.  P.  735. 


Marriage  Settlement — ^Action  by  Tms- 


tees.]  —  By  a  marriage  settlement,  personal 
estate  beloneing  to  the  lady  was  vested  in 
trustees  for  the  husband  for  life,  remainder  to 
the  wife  for  life,  remainder  to  the  children  of 
the  marriage,  with  remainders  over.  Part  of 
the  settled  fund  was  a  bond  to  secure  a  sum  of 
money  lent  by  the  lady  to  her  intended  husband, 
conditioned  for  repayment  by  him,  with  5/.  per 
cent,  interest,  in  six  months,  if  he  should  be 
called  upon  to  do  so.  There  were  no  children  of 
the  marriage.  Neither  principal  nor  interest 
was  ever  paid  by  the  husband,  or  by  the  wife, 
who  was  his  executrix : — Held,  that  after  more 
than  twenty  years  from  the  date  of  the  bond, 
the  representative  of  the  trustees  was  entitled  to 
enforce  payment  of  the  sum  secured  by  the  bond. 
MilU  T.  Borthwick,  35  L.  J.,  Ch.  31  ;  11  Jur., 
N.  S.  558  ;  12  L.  T.  600  ;  13  W.  R.  707. 


Collateral— Mortgage  Debt.]— When  a 


mortgage  debt  is  secured  by  a  collateral  bond, 
the  remedy  on  the  bond  is,  under  s.  8  of  the 
Real  Property  Limitation  Act,  1874,  barred  by 
the  lapse  of  twelve  years  since  the  last  payment 
of  interest  or  acknowledgment  of  the  debt, 
equally  with  the  remedy  against  the  land  com- 
prised in  the  mortgage.  Sutton  v.  Sutton  (22 
Ch.  D.  611)  followed.  Fearnttide  v.  Flint,  22 
Ch.  D.  579  ;  62  L.  J.,  Ch.  479  ;  48  L.  T.  164  ;  31 
W.  R.  318. 

T.  Contracts  of  Indemnity  or  Guarantee. 

Terbal  Aoknowlodgment  of  Written  Contract.] 
— Where  a  person  having  entered  into  a  written 
guarantee,  and  become  liable  upon  it,  at  a  period 
of  more  than  six  years  before  the  commencement 
of  the  action,  verbally  promised,  within  six  yean. 


that  the  matter  should  be  airanged  ;  and  after- 
wards, on  an  action  being  brought,  pleaded  actio 
non  accrevit  infra  sex  annos : — Held  (before  9 
Geo.  4,  c.  14,  8.  1),  that  the  Statute  of  Frauds 
having  been  once  satisfied  by  the  original  pro- 
mise being  in  writing,  it  was  not  necessary,  in 
order  to  take  the  case  out  of  the  Statute  of 
Limitations,  that  the  latter  promise  should  also 
be  in  writing.  Gibbons  v.  M^Casland^  1  B.  &  A. 
690. 

Aoomal  of  Bight — Indemnity.]— A  right  to  sue 
upon  a  contract  of  indemnity  against  the  costs  of 
an  action  is  first  vested,  when  the  party  to  whom 
the  indemnity  is  given  pays  the  bill  of  costs,  and 
not  when  it  is  delivered  to  him,  and  the  statute 
therefore  does  not  begin  to  run  against  his  right  of 
action  until  after  such  payment.  Collinge  v. 
Heywood,  1  P.  &  D.  502  ;  9  A.  &  E.  633  ;  2  W., 
W.  &  H.  107. 

Upon  a  contract  to  indemnify  an  accommoda- 
tion acceptor,  the  statute  begins  to  run  from  the 
time  at  which  the  plaintiff  is  damnified  by  actual 
payment,  and  not  from  the  day  when  the 
bill  became  payable.  Reynolds  v.  Doyle,  2 
Scott,  N.  R.  45  ;  1  M.  &  G.  763  ;  1  Drink.  1 ;  4 
Jur.  992. 

A  note  being  given  by  A.  and  a  surety  to  a 
banker,  and  a  contemporaneous  memorandum  of 
agreement,  shewing  the  note  to  be  given  as  secu- 
rity for  the  banking  account  to  b^  kept  by  A. 
with  the  bank  : — Held,  that  the  statute  did  not 
run  from  the  time  when  A.  became  indebted  to 
the  bank,  but  from  the  time  when  the  balance 
was  struck.  Hartland  v.  Juhes,  1  H.  &  C.  667  ; 
3  F.  &  F.  149  ;  32  L.  J.,  Ex.  162 ;  9  Jur.,  N.  S^ 
180  ;  7  L.  T.  792  ;  11  W.  R.  519. 

Wlien  a  party  is  called  upon  to  pay  the  debt 
of  another,  his  remedy  over  against  such  other 
runs  from  the  time  of  actual  payment  by  him, 
and  not  from  the  time  when  he  became  merely 
liable  to  pay.  An^rove  v.  Tippett,  11  L.  T. 
708. 

When  Paid  by  Instalment!.] — H.,  and 

plaintiff  and  D.,  as  his  sureties,  joined  in  making 
a  promissory  note.  The  amount  of  the  principal 
and  interest  due  on  the  promissory  note  was  paid 
by  the  plaintiff  more  than  six  years  before  the 
commencement  of  the  suit,  with  the  exception  of 
30^.,  which  was  paid  by  him  within  that  period. 
The  plaintiff  having  brought  an  action  for  con- 
tribution against  D. : — Held,  that  the  plaintiff 
was  entitled  to  recover  only  to  the  extent  of 
30/.,  which  had  been  paid  within  the  six  years, 
and  that  the  statute  was  a  bar  to  the  rest,  as  the 
right  of  action  attached  as  soon  as  the  plaintiff 
had  paid  more  than  his  proportion.  Davics  r. 
Humphries,  6  M.  &  W.  153  ;  4  Jur.  250. 

Held,  also,  in  an  action  on  the  same  note 
against  the  principal,  that  the  statute  was  a  bar 
to  all  except  30/.,  as  the  plaintiff  had  a  right  of 
action  against  the  principal  the  moment  he  paid 
anything,  for  so  much  money  paid  to  his  use. 
lb. 


Onarantato.] — A.,  in  consideration  of  B.'s 


supplying  C.  with  goods,  guaranteed  to  B.  the 
payment  of  the  price.  B.  having  supplied  C. 
with  goods,  and  C.  having  neglected  to  pay  the 
price,  A.  in  consideration  of  B.*s  extending  to  C. 
a  period  of  two  years  and  upwards  for  the  liquida- 
tion of  his  debt,  agreed  to  reserve  to  B.  all 
right  and  claim  which  B.  might  then  have  against 
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him,  A.,  by  virtue  of  the  security  previously 
entered  into  on  C.'s  behalf,  and  to  be  bound  by  it, 
if,  at  the  expiration  of  such  period,  B.'s  demand 
should  not  have  been  fully  discharged  : — Held, 
that  A.'8  liability  attached  upon  default  made  by 
C.  after  the  expiration  of  two  years  and  a  few 
days ;  that  B.'s  right  of  action  then  accrued  ;  and 
that,  therefore,  the  statute  then  began  to  run. 
Holl  V.  Hadley,  4  N.  &  M.  516  ;  2  A.  &  E. 
758. 

In  1816  G.  shipped  goods  on  board  a  vessel, 
chartered  by  him  for  Calcutta,  and  B.  &  Co.  made 
advances  to  enable  him  to  do  so,  under  an 
arrangement  that  the  goods  should  be  transmitted 
to  the  agents  at  Calcutta  of  B.  &  Co.,  who  were 
to  dispose  of  the  outward  cargo  there,  and  send 
the  proceeds  in  goods  or  bills  to  B.  &  Co.  in 
London,  who  were  to  reimburse  themselves  their 
charges  and  hold  the  balance  at  the  disposal  of 
G.  In  November,  1817,  G.  being  in  difficulties, 
and  indebted  to  the  defendants  in  850/.,  they  and 
G.  applied  to  B.  &  Co.  to  pay  off  this  debt  by  a 
further  advance  to  G.  on  his  consignment,  and 
the  defendants  gave  B.  &  Co.  the  following  gua- 
rantee:— "  Messrs.  B.  &  Co.,  you  having  expressed 
some  doubts  of  the  propriety  of  paying  G.  s  draft 
on  you  for  850Z.,  in  our  favour,  we  hereby  engage, 
if  you  will  pay  us  the  same,  that  we  will  reim- 
burse you  the  amount  on  demand,  with  interest, 
in  the  event  of  your  finding  it  necessary  to  call 
upon  us  to  do  so,  either  fiom  the  state  of  G.'s 
pending  account  with  you  or  from  any  other  cir- 
cumstances." B.  &  Co.  therefore  accepted  and 
paid  a  bill  for  860Z.,  drawn  by  G.  on  them  in 
favour  of  the  defendants.  The  vessel  returned 
to  England  with  a  cargo  in  April,  1818,  when  C, 
the  owner  (G.  having  become  bankrupt),  gave 
notice  to  the  East  India  Company  (in.  whose 
docks  she  lay)  not  to  deliver  any  part  oi  the  cargo 
without  his  authority  ;  they  thereupon  sold  the 
cargo  and  paid  the  owner's  demand  for  freight, 
and  in  consequence  of  conflicting  claims  from  G.'s 
assignees  and  from  B.  &  Co.,  filed  an  interpleader 
bill,  and  paid  the  balance  of  the  proceeds  into 
court.  Proceedings  at  law  and  equity  were  con- 
tinued between  all  the  parties,  under  legal  advice, 
up  to  1837,  when  the  result  was,  that  B.  &  Co. 
were  obliged  to  pay  C.'s  costs.  In  1838  B.  &  Co. 
demanded  of  the  defendants  the  8oOZ.  due  by  the 
guarantee,  with  interest,  and  their  share  of  the  ex- 
penses incurred  by  the  law  proceedings,  and,  on 
their  refusing  to  pay,  brought  an  action  against 
them  on  the  guarantee: — Held,  that  the  statute 
began  to  run  against  the  plaintiffs,  not  from  the 
termination  of  the  legal  proceedings  in  1837,  but 
from  the  return  and  sale  of  the  cargo  in  1818, 
when  all  the  facts  were  ascertained  upon  which 
the  defendant's  legal  liability  depended,  and 
therefore  it  was  a  ^r  to  the  action.  CoMn  v. 
Bvckle,  8  M.  &  W.  680. 

vi.  BUU  of  Costs, 

Conduct  of  Case— Items  prior  to  Six  Tears.]— 

Where  a  client  employs  an  attorney  to  conduct 
a  suit,  it  is  an  entire  contract  to  carry  on  the  suit 
to  its  termination,  and  determinable  only  on  rea- 
sonable notice ;  and  where  no  such  notice  has 
been  given,  the  statute  is  no  bar  to  that  part  of 
the  demand  which  is  for  business  done  more  than 
six  years  before  the  commencement  of  an  action 
by  the  attorney  for  business  done  in  the  suit, 
which  was  not  brought  to  a  termination  till 
within  six  years  of  the  commencement  of  the  ac- 


tion. HarrU  v.  Osbourn^  2  C.  &  M.  629  ;  4  Tyr, 
445. 

Where  costs  are  incurred  in  a  suit,  the  statute 
does  not  begin  to  run  against  the  earlier  items, 
until  the  suit  is  terminated.  MartindaU  v.  Falk-^ 
ner,  2  C.  B.  706. 


Effect  of  Appeal.  ] — Two  attorneys  in  part- 


nership having  been  retained  to  defend  an  action, 
it  was  decided  in  favour  of  the  defendant,  upon 
which  the  plaintiffs  appealed.  While  the  appeal 
was  pending,  the  partnership  was  dissolved,  and 
the  proceedings  were  continued  by  one  of  the 
partners  separately : — ^Held,  that  the  partners 
were  n'bt  entitled  to  sue  for  their  costs  till  the 
appeal  was  decided,  so  that  the  statute  did  not 
until  then  begin  to  run  as  against  their  claim. 
Hai-ris  v.  Quine,  4  L.  E.,  Q.  B.  663  ;  38  L.  J^ 
Q.  B.  331  ;  20  L.  T.  947  ;  17  W.  R.  967  ;  10  B.  & 
S.  644. 

Case  neyer  Concluded.] — ^A  solicitor  was  re- 
tained in  a  chancery  suit  in  which  his  client  was 
a  defendant,  and  an  order  was  made  that  a  sup- 
plemental bill  should  be  filed,  to  make  the  next  of 
kin  parties  to  the  suit ;  no  decree  was  ever  made, 
nor  was  there  any  further  step  taken  in  the  suit. 
Upwards  of  ten  years  after  this  order  had  been 
made  the  solicitor's  client  died : — Held,  in  an  ac- 
tion by  the  solicitor,  against  the  representative 
of  the  client  for  his  bUl  of  costs  up  to  the  time 
when  the  order  was  made,  that  the  debt  was  not 
barred  by  the  statute.  Whitehead  v.  Lord^  7 
Ex.  691  ;  21  L.  J.,  Ex.  239. 

Addition  of  Item  within  Biz  Tears.] — ^A  proctor 
sued  for  the  amount  of  his  bill,  which  was  chiefly 
for  w^ork  done  in  prosecuting  an  appeal  to  judg- 
ment :  after  the  judgment  a  communication  had 
been  made  by  the  adverse  party  to  the  proctor, 
and  attended  to  by  him  respecting  the  costs,  and 
an  item  in  respect  of  this  transaction  was  added 
to  his  bill.  No  previous  part  of  the  demand 
accrued  within  six  years  : — Held,  that  the  latter 
item  did  not  take  the  rest  out  of  the  statute. 
Rothery  v.  Munningjt^  1  B.  &  Ad.  15. 

A.  employed  an  attorney  in  procuring  him 
money  to  pay  off  a  mortgage.  In  an  action 
against  A.  for  the  bill  of  costs,  it  appeared  by- 
items  in  the  bill  that  the  attorney  had  macte 
applications  in  several  quarters  for  this  par- 
pose,  but  without  success,  after  which  he  wrote 
to  A.  informing  him  what  he  had  done,  and 
requesting  to  know  his  wishes.  This  item  bore 
date  more  than  six  years  heioie  action.  The 
next,  dated  within  six  years,  was,  ^*Paid  the 
postage  of  your  answer.^'  By  subsequent  items 
it  appeared  that  further  endeavours  were  made  bj 
the  attorney  to  raise  the  money.  Ultimately  it 
was  obtained  : — Held,  that  the  transaction  was 
not  one  in  which  the  attorney's  employment  was 
continuous,  and  that  the  latter  items  did  not  draw 
after  them  the  previous  ones,  so  as  to  take  these 
out  of  the  statute.  Phillips  v.  Broadley,  9  Q.  B. 
744  ;  16  L.  J.,  Q.  B.  72  ;  11  Jur.  264. 


vii.  Claims  of  Set-^ff, 

Where  Statute  runs.  ] — ^In  cases  under  21  Jac  1 , 
c.  16,  s.  3,  the  statute  is  not  a  bar  to  a  set-off, 
unless  the  six  years  have  expired  before  the 
action  is  brought.  Walker  v.  Clements,  15  Q,  B. 
1046. 


Farticnlarf  m  Evidenea.]— In  an  action  which 
contained  seyeral  demands,  a  defendant  pleaded, 
except  as  to  one,  a  set-off  and  the  statate.  The 
plaintiff,  in  order  to  take  the  case  oat  of  the 
statute,  put  in  evidence  the  particulars  of  set- 
off, containing  an  item,  **  paid  to  the  plaintiff 
15/. : " — Held,  that  the  particulars  were  no  evi- 
dence in  support  of  the  plea  of  set-off.  Burkitt 
V.  Blamhard,  3  Ex.  89  ;  18  L.  J.,  Ex.  34. 


b.  Aotlona  for  Torta  or  Wrongs. 
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1882,  demanded  them  of  the  defendant,  and 
upon  his  refusal  to  give  them  up  brought  an 
action  to  recover  them^^to  which  the  defendant 
pleaded  the  Statute  of  Limitations  : — Held,  that 
until  demand  and  refusal  to  give  up  the  deeds  to 
the  real  owners  they  had  no  right  of  action 
against  which  the  statute  would  run.  Spack- 
ffuin  V.  Fogtifr,  11  Q.  B.  D.  99  ;  62  L.  J.,  Q.  B. 
418  ;  48  L.  T.  670  ;  31  W.  R.  648  ;  47  J.  P.  456. 

Title  Deeds — ^After  Bankruptcy.] — Under 

5  Qeo.  2,  c.  30,  a  commission  of  bankruptcy  issued 
against  a  person  entitled  in  remainder  to  real 
property,  and  no  assignee  was  appointed ;  but 
neither  under  that  act  nor  under  6  Geo.  4,  c.  16, 
was  any  bargain  and  sale  of  the  fature  real 
estate  executed  by  the  oommissionei's.  In  1844, 
after  the  death  of  the  assignee,  the  estate  vested 
in  the  bankrupt  in  possession,  and  he  afterwaitls 
(before  the  12  &  13  Vict.  c.  106)  conveyed  it  to 
the  defendant.  In  1863  the  bankrupt,  without 
having  obtained  his  cei*tificate,  died.  No  as- 
signee had  been  reappointed  since  the  estate 
came  to  him  until  1869,  when  assignees  were 
appointed,  and  they  having  recovered  the  pro- 
perty in  ejectment,  demanded  the  deeds,  and  on 
refusal  brought  detinue  against  the  defendant, 
who  pleaded,  denying  the  assignees'  property, 
and  also  the  Statute  of  Limitations  : — Held,  that 
the  action  was  maintainable,  and  that  there  was 
no  defence  under  the  statute.    Plant  v.  Cotterell, 

6  H.  &  N.  430 ;  29  L.  J.,  Ex.  198. 


i.  Generally. 

CoiiTanion.] — The  statute  is  a  bar  to  an  action 
of  trover  commenced  more  than  six  years  after 
the  conversion,  though  the  plaintiff  was  ignorant 
of  the  conversion  tiU  within  six  years  :  the  de- 
fendant not  having  committed  any  fraud  to  pre- 
vent the  plaintiff'a  earlier  knowledge.  Granger 
V.  George,  7  D.  &  R.  729  ;  6  B.  &  C.  149.  And 
see  Compton  v.  ChandleUj  4  Esp.  20. 

Injtrover  the  statute  runs  from  the  time  of 
conversion,  and  not  from  the  time  of  sale. 
Benyg  v.  Shyekburgh,  4  Y.  &  C.  42. 

A.'s  furniture  was  seized  under  an  execution 
by  the  sheriff,  who  assigned  it  to  the  judgment 
creditor.  A.'s  friends  afterwards  purchased  it 
from  the  judgment  creditor,  and  the  sheriff's 
officers  then  returned  and  left  the  goods  in  A.'s 
poesession,  who  remained  in  undisturbed  enjoy- 
ment for  more  than  six  years.  After  his  death 
the  furniture  was  claimed  by  his  friends,  who 
bad  purchased  it,  and,  adversely,  by  his  adminis- 
tratrix : — Held,  that  the  rights  of  the  former 
were  not  barred  by  the  statute,  and  that  as  A.*s 
possession  was  rightful,  the  statute  could  only 
apply  from  six  years  from  a  conversion.  JSd- 
toards  v.  Clay,  28  Beav.  146. 


Heriot  Customs.  ]— To  an  action  for  seizing 


two  beasts  of  the  plaintiff  the  defendant  pleaded 
that  they  were  taken  as  customary  heriots,  and 
the  plaintiff  replied  a  discontinuance  of  taking 
heriots  for  more  than  twenty  years,  and  that  the 
right  to  heriots  then  accrued  to  the  lord  within 
the  meaning  of  the  Statute  of  Limitations  (3  &  4 
Will,  4,  c  42)  : — Held,  that  the  replication  was 
bad.  ^imche  v.  Dalbiao,  10  L.  R.,  Ex.  172  ;  44 
L.  J.,  Ex.  109  ;  33  L.  T.  221 ;  23  W.  R.  664. 

Detinue  —  Btmaiid  and  BafliiaL]  —  Goods 
,  having  been  bailed  by  the  plaintiffs  to  the  dd^en- 
dant  for  safe  custody,  he  wrongfully  sold  them  ; 
and  the  plaintiffs,  more  than  six  years  after  the 
date  of  the  sale,  being  ignorant  of  the  fact  of  its 
having  taken  place,  demanded  the  return  of  the 
goods,  which  he  refused  : — Held,  in  an  action  of 
detinue  for  the  goods  that  the  statute  ran  from 
the  date  of  the  demand  and  refusal,  and  not 
from  that  of  the  sale,  inasmuch  as  the  plaintiffs, 
in  such  a  case,  though  entitled  if  .they  had  dis- 
covered the  sale  to  sue  immediately  for  a  conver- 
sion of  the  goods  were  also  entitled  to  elect  to 
sue  upon  the  breach  of  the  bailee's  duty  in  the 
ordinary  course  by  the  refusal  to  deliver  up  on 
request.  Wilkintan  v.  Verity,  6  L.  R.,  C.  P.  206 ; 
40  L.  J.,  C.  P.  141  ;  24  L.  T.  32 ;  19  W.  R.  604. 

Title-deeds  of  the  plaintiffs  were  fraudulently 
taken  from  them  and  deposited  by  a  third  person, 
without  their  knowledge,  with  the  defendant  in 
1869,  who  held  them  without  knowledge  of  the 
fraud  to  secure  the  repayment  of  a  loan.  The 
plaintiffs,  on  discovering  the  loss  of  the  deeds  in 


Barratry.] — If  a  captain  of  a  ship  insured, 
barratrous] y  carries  her  out  of  the  course  of  her 
voyage,  and,  procuring  her  to  bo  condemned  in  a 
vice-admiralty  court,  sells  and  delivers  her  up  to 
the  purchaser,  the  statute  as  between  the  assured 
and  the  underwriter  begins  to  run  only  from  the 
delivery.    Ilihhert  v.  Martin,  1  Camp.  539. 

Actual  Ixg'nry — ^Negligence.]— Prior  to  1866  a 
stream  was  conveyed  by  a  canal  company  under 
and  across  its  capal  through  two  woooen  tunnels, 
for  which,  in  1866,  the  company  substituted 
metal  tunnels  of  less  capacity  ;  in  consequence 
of  which,  after  heavy  rains,  the  stream,  in  1873, 
flooded  the  plaintiff's  lands  adjacent  to  the 
canal : — Held,  that  the  substitution  of  the 
smaller  for  the  larger  tunnels  was  in  its  incep- 
tion an  innocent  act,  without  either  injuria  or 
damnum,  and  only  became  tortious  upon  the 
subsequent  flooding,  and  that  the  Statute  of 
Limitations  began  to  run  from  the  time  of  the 
flooding  in  1873.  Devcry  v.  Grand  Canal  CofH' 
pany,  8  Ir.  R.,  C.  L.  511.  Affirmed,  9  Ir.  R., 
C.  L.  194— Ex.  Ch. 

—  Snbsidenoe  of  Soil  due  to  Mines.] — A. 
was  owner  of  houses  standing  on  land  which 
was  surrounded  by  the  lands  of  B.,  C.  and  D. 
E.  was  owner  of  mines  running  underneath  the 
lands  of  all  these  persons.  He  worked  the 
mines  in  such  a  m^^nner  (without  actual  negli- 
gence) that  the  lands  of  B.,  C.  and  D.  sank  in  ; 
and  after  more  than  six  years*  interval  the  sink- 
ing occasioned  an  injury  to  the  houses  of  A.  : — 
Held,  that  a  right  of  action  accrued  to  A.  when 
this  injury  actually  occurred,  and  that  his  right 
was  not  barred  by  the  statute.  Backhouse  v. 
Bonomi,  9  H.  L.  Gas.  603  ;  34  L.  J.,  Q.  B.  181  ; 
7  Jur.,  N.  S.  809  ;  4  L.  T.  764  ;  9  W.  R.  769. 
Afllrming  El.,  Bl.  &  El.  622  ;  28  L.  J.,  Q.  B.  378  ; 
5  Jur.,  N.  8.  1346— Ex.  Ch, 
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Bight!  wftinr  Spedal  Agntmntt.  j^The  | 


]— When   the 
act  causes  fresh 


oontinn- 


defendant,  being  seised  in  fee  of  land  and  coal  i  anoe  of  a  wrongf  ol 
beneath  it,  in  1844  let  the  coal,  by  a  written  |  it  oonstitntes  a  new  cause  of  action.  A  canal 
agreement,  to  lessees  for  a  term  of  twenty-fire  company  in  1866  wrongfolly  obstmcted  a 
years,  with  power  to  enter  and  work  and  cany  I  stream  flowing  by  the  plaintiff's  lands  and  ooo* 
away  the  coal  across  the  land,  and  all  other   tinned  the  obstruction  down  to  1873,  whoi  it 


powers  fit  and  necessary  for  the  working  and 
carrying.  The  lessees  entered  and  worked  and 
carried  away  coal,  and  after  they  had  ceased^the 
defendant,  in  1845,  conveyed  by  deed  a  portion 
of  the  land  to  J.,  a  pnrchaser,  who  had  prcTiousIy 
been  through  the  workings,  but  was  not  shewn 
to  haye  any  knowledge  of  the  agreement  or  its 


caused  the  flooding  of  his  lands  :^Held,  that  the 
ccmtinnanoe  of  the  wrongful  obstruction  in  ISTS' 
was  .a  fresh  cause  for  action  in  that  year,  and 
therefore  the  Statute  of  Limitations  b^an  to  ruik 
from  the  time  of  damage  in  1873.  Devery  t. 
Grand  Canal  Company,  9  Jr.  B.,  C.  L.  IS^*— 
Ex^Ch. 


terms.    By  the  deed  the  defendant  ooyenanted 

with  J.,  his  appointees,  heirs  and  assigns  for       Fioa  Bate  of  IMieoivtiy.]  —  Questiaos 

title,  for  quiet  enjoyment,  and  against  incum-  \  having  arisen  in  1862  between  the  leasees 
branoes.  In  1846  J.  appointed  the  portion  of  of  two  adjoining  ooUieiies,  one  of  snch 
land  to  the  plaintiff,  a  purchaser  who  afterwards  '  lessees  being  the  West  Hartlepool  Baflway 
built  houses  thereon,  and  who  had  no  knowledge  Company,  as  to  the  boundaries  of  their  re- 
of  the  workings  until  the  land  and  houses  sub- ,  spective  collieries,  new  boundary  maipR  were  pre- 
sided, in  1865.  The  subsidence  was  caused  by  |  pared,  and  in  1864  it  was  by  an  agreement 
the  workings  which  had  been  carried  on  before  ,  mutually  agreed  between  the  parties  that  all 
tiie  oonyeyanoe  to  J.  In  1848  the  lessees  entered  j  claims  on  account  of  damage  of  every  kind, 
the  mine  and  took  fire-clay,  which  they  had  no  |  whether  by  trespass  or  otiierwise,  should  be  coo- 
light  to  take,  and  also  fragments  of  coal  of  doned.  Pending  that  agreement,  an  act  of  par- 
nominal  value,  but  these  acts  did  not  contribute  liament  was  parsed  iii  1863,  under  which  the 
to  cause  the  subsidence.  In  1867  the  plaintiff,  as  .  West  Hartlepool  Company  were  to  sell  their 
appointee  of  J.,  sued  the  defendant  on  the  cove-  .  collieries  within  a  period  of  five  years,  and  in 
nants,  the  declaration  alleging  as  breaches  of  the  ,  1865  another  act  was  passed  whereby  the  W^est 
covenants  for  title  and  quiet  enjoyment,  that !  Hartlepool  Company  became  amalgamated  with, 
after  the  plaintiff  became  seised,  the  leasees  and  all  their  assets,  debts,  liabilities  and  engage- 
entered  and  worked,  whereby  the  damage  was  ]  ments  were  transf^red  to,  the  railway  oompany. 
caused  : — Held,  that  the  benefit  of  the  covenants  ,  In  1870  the  plaintifEsfor  the  first  time  discovered, 
passed  to  the  plaintiff  as  appointee.  Spo^r  v.  <  and  the  evidence  distinctly  shewed,  that  in  1863, 
Gretn,  9  L.  B.,  £x.  92  :  43  L.  J.,  Ex.  57  ;  30  L.  T. ;  after  the  boundaries  had  been  settled,  the  West 
393  ;  22  W.  B.  547.  Hartlepool  Company  liad  broken  through  the 

Held,  also,  that  the  variance  between  the  de-  barrier  between  Uie  collieries  and  worked  oat  the 
daration  and  the  proof  as  to  the  time  of  working  plaintiff*s  coaL  Upon  a  bill  filed  for  an  acooont 
was  fatal.     Tb.  \  of  the  coal  worked  by  the  West  Hartlepool  C<mi- 

Held,  also,  per  Bramwell,  B.,  and  Cleasby,  B.,  pany,  and  for  damages  in  respect  of  the  injury 
that  as  to  the  covenant  for  title,  there  was  no  sustained  by  the  breaking  down  of  the  barrier : — 
breach,  since  J.  had  bought  with  notice  of  the  '  Held,  that  *the  working  of  the  colliery  by  the 
workings,  and  the  plaintiff  must  be  taken  to  '  West  Hartlepool  Company  was  not  ultra  vires,  as 
have  bought  the  land  without  the  coal ;  but  that,  i  the  power  to  work  for  a  period  of  five  years 
even  if  the  agreement  constituted  a  breach,  the  {  must  be  implied  from  the  authority  to  sell,  and 
cause  of  action  was  complete  in  J.,  and  the  ■  that  whatever  liability  they  were  under  at  the 
plaintiff  could  not  sue  upon  it ;  that  the  subsist-  I  time  of  their  amalgamarion  with  the  railway 
^ce  of  the  agreement  during  the  plaintiffs  pos-  \  company,  was  transferred  to  the  defendant  corn- 
session  was  not  a  breach  of  the  covenant  against ;  pany  by  the  act  of  1865.    Erclr9ia$tirdl  O^m^ 


incumbrances,  because,  although  the  agreement 
gave  the  lessees  the  privilege  of  doing  certain 
things  upon  the  surface  of  the  plaintiff^s  land 
necessary  for  the  working  of  the  colliery,  yet  it 
did  not  appear  that  any  such  thing  was  or  could 
be  necessary  to  be  done  ;  that  the  covenant  for 
quiet  enjoyment  was  not  broken  by  the  acts  of 
the  lessees  in  1848,  and  that  the  action  was  not 
maintainable.    lb. 


misnaner$  v.  Nortk-Eattem  Railway  C»mpaMy^ 
4  Ch.  D.  845  ;  47  L.  J.,  Ch.  20  ;  36  L.T.  174. 

Held,  lOso,  that  the  agreement  of  1864  did  not 
operate  as  a  release  of  the  injury  then  done,  as 
the  plaintiiEB  did  not  then  know  and  had  no 
means  of  knowing  that  the  injury  had  been  com- 
mitted,   lb. 

Held,  also,  that  there  being  no  laches  on  the 
part  of  the  plaintiffs  in  not  discovering  the  in- 


Held,  also,  per  Bramwell,  B.,  that,  assuming  jury  at  an  earlier  period,  the  statute  commenced 


the  agreement  to  be  a  breach  of  the  covenant  for 
title,  it  was  not  a  continuing  breach,  and  that 
the  action  was  barred  by  the  Statute  of  Limita- 
tions. Contra,  per  Kelly,  C.  B.,  that  the  true 
cause  of  action  was  the  subsidence,  and  that  the 
Statute  of  Limitations  was  no  bar,  and  that  the 
plaintiff,  therefore,  would,  but  for  the  variance, 
be  entitled  to  the  damages  caused  by  the  subsi- 
dence ;  also  that,  so  long  as  the  agreement  sub- 


to  run 
lb. 


only  from  the  time  of  such  disooverr. 


ii.  Action*  against  Local  Awtherities, 

Vagligvaee— Aets  dona  vadtr  Aathoritj — 
Highwaya.] — H.,  late  in  the  evening,  was  cross- 
ing a  bridge,  from  which  the  handrul  had  fallen 
into  the  brook  below.  He  stretched  out  his  hand 
sisted,  there  was  a  continuing  breach,  which  i  to  hold  it,  believing  it  to  be  in  its  nsnal  place, 
rendered  the  land  of  less  value ;  and  that  the  fell  over  the  bridge,  and  sustained  injuries  for 
acts  of  the  lessees  in  1848  constituted  a  breach  of  which  he  sued  the  highway  board  in  the  county 
the  covenant  for  quiet  enjoyment ;  and  that  court.  Notice  that  the  rail  was  unsafe  had  pre- 
the  plaintiff  was  entitled  to  nominal  damages,  viously  been  given  to  the  board,  and  it  was  r&- 
Ib.  paired  by  them  a  few  days  after.    The  conntx 
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court  judge  nonsuited  the  plaintiff  on  the  ground 
that  the  action  was  not  brought  within  throe 
months^  according  to  the  Highway  Act,  1835  (5 
&  6  WiU.  4,  c.  50),  s.  109  :— Held,  that  this  omis- 
sion to  repair  was  something  done  in  pursuance 
or  under  the  authority  of  that  act,  and  that  the 
county  court  judge  was  right.  Holland  v.  Niyrth- 
wich  Highway  Board,  34  L.  T.  137 

By  s.  109  of  the  Highway  Act  (o\k  6  Will.  4, 
c.  50),  no  action  is  to  be  brought  against  any 
person  for  anything  done  under  that  act  after 
three  months  after  the  fact  committed,  for 
which  such  action  was  brought.  The  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  63),  s.  117, 
constitutes  the  local  boaixl  of  health  surveyor  of 
highways,  with  all  the  powers  of  any  such  sur- 
veyor in  England  ;  and  by  s.  139,  every  action 
against  any  inspector,  or  any  person  acting 
under  the  general  board  of  health,  or  the  officer 
of  health,  clerk,  surveyor,  inspector  of  nuisances, 
or  the  officer  acting  under  the  direction  of  the 
local  board,  for  anything  done  under  the  provi- 
sions of  that  act,  is  to  be  commenced  withm  six 
months  after  the  accrual  of  the  cause  of  action, 
and  not  afterwsirds : — Held,  that  an  action  of 
trespass  against  a  local  board  of  health  for  an 
act  done  by  the  board  as  surveyor  of  highways, 
which  was  commenced  less  than  six  months, 
though  more  than  three  months  after  the  alleged 
trespass,  was  not  too  late.  Taylor  v.  Meltham 
Local  Boards  47  L.  J.,  C.  P.  12.  Cp.  case$  sub 
tit.  Action. 


BamagM.] — By  a  statute,  it  was  provided 


that  no  action  should  be  brought  ''after  six 
calendar  months  after  the  cause  of  such  action 
should  have  arisen."  A  nuisance  was  caused  on 
the  2nd  April,  and  continued  until  the  2nd  July, 
and  the  jury  gave  damages  at  the  rate  of  10^ 
per  month ;  the  action  was  not  commenced 
until  the  30th  December  : — Held,  that  damages 
for  two  days  only  could  be  recovered,  the  action 
being  brought  too  late  to  sustain  the  previous 
damage.  WUhs  v.  Hungerford  Market  Covi- 
pany,  2  Scott,  446  ;  2  Bing.  N.  C.  281  ;  1  Hodges, 
281. 


Proteetion  of  Surveyor.] — A  surveyor 


under  a  local  drainage  act  may  take  advantage 
of  a  clause  limiting  the  commencement  of 
actions  to  six  months  after  the  act  done,  where 
the  injury  happened  to  the  plaintiff  within  six 
months  of  the  action  brought,  although  it  does 
not  appear  that  a  compensation,  as  directed  by 
the  statute  for  the  act  complained  of,  has  been 
made,  or  a  certain  course  therein  specified  pur- 
sued, on  the  observance  of  which  only  he  could 
have  a  right  of  entry-  on  the  lands  of  others. 
Boothby  y.  MartoUy  7  Moore,  51  ;  3  B.  &:  B.  239. 
Though  the  13  Geo.  3,  c.  78,  s.  81,  directed 
that  actions  against  any  persons  for  anything 
done  or  acted  in  pursuance  thereof  should  be  com- 
menced within  three  calendar  months  after  the 
fact  committed,  and  not  afterwards  ;  yet  if  sur- 
veyors of  highways,  in  the  execution  of  their 
office,  undermined  a  wall  adjoining  to  the- high- 
way, whidi  did  not  fall  till  more  than  three 
months  afterwards,  they  were  subject  to  an 
action  on  the  case  for  the  consequential  injury, 
within  three  months  after  the  falUng  of  the  wall. 
Boherts  v.  Bead,  16  East,  215. 


Action  founded  on  Ii^nry,] — ^Where  a 


statute  limits  the  period  within  which  an  action 


is  to  be  brought  for  an  act  done  or  committed,  if 
the  cause  of  action  is  a  single  act,  or  one  which 
amounts  to  a  trespass  (except  it  is  a  continuing 
trespass),  the  action  must  be  brought  within  the 
prescribed  period  after  the  actual  doing  of  the 
thing  complained  of  ;  but  if  the  cause  of  action 
is,  not  the  doing  of  the  thing,  but  the  resulting 
of  damage  only,  the  period  of  limitation  is  to  be 
computed  from  the  time  when  the  party  sus- 
tained the  injury.  Whitehome  v.  Felloiccs,  10 
C.  B..  N.  S.  766  ;  30  L.  J.,  C.  P.  306  ;  4  L.  T. 
177  ;  9  W.  B.  557. 

A  local  improvement  act  enacted  that  actions 
against  persons  proceeding  under  the  act  shall 
be  brought  within  six  calendar  months  next 
after  the  matter  or  thing  done.  The  treasurer, 
surveyor,  and  contractors  under  the  act  dug  a 
sewer  near  the  plaintiff's  house,  in  consequence 
of  which  the  foundation  was  sunk  and  the  walU 
were  cracked  : — Held,  that  the  right  of  action 
was  limited  to  six  months  from  the  day  the 
cracks  were  occasioned.  Lloyd  v.  Wigney,  4  M, 
&  P.  222  ;  6  Bing.  489. 

Againit  Surveyor  of  BigkmkjnJy-See  Way. 

iii.  Voider  Private  Acts* 

Local  and  Fereonal  Aet,  what  ii.] — An  act 
which  was  printed  as  a  local  and  personal  act, 
and  containing  a  clause,  enacting,  that  it  should 
be  deemed  a  public  act,  and  judicially  noticed  as 
such,  gave  jurisdiction  to  the  commissioners  ap- 
pointed under  it  over  debts  wheresoever  con- 
tracted, and  any  person  might  sue  in  this  court, 
if  the  defendant  happened  to  be  in  any  of  the 
places  named  in  the  act : — Held,  a  public  local 
and  personal  act,  within  5  &  6  Vict.  c.  97,  s.  5. 
Cock  V.  Gent,  1  D.  &  L.  413  ;  12  M.  &  W.  234  ; 
13  L.  J.,  Ex.  24. 

But  the  Metropolitan  Police  Acts  (2  &  3  Vict* 
c.  47 ;  2  &  3  Vict.  c.  71 ;  and  3  &  4  Vict.  c.  84), 
are  not.  Bamett  v.  Cox,  2  New  Sesa  Cas.  487  j 
9  Q.  B.  617  ;  16  L.  J.,  M.  C.  27  ;  11  Jur.  118. 


Bating  Act — Distreet  Warrant  by  Jne- 


ticof.] — The  8  &  9  Vict.  c.  21,  empowers  justices 
of  the  county  of  Lancaster  to  make  rates  on 
the  division  of  Manchester  for  the  purposea 
of  the  act ;  and  s.  21  enacts,  that  all  the  pro- 
visions of  any  subsisting  act,  relating  to  the 
enforcing  of  county  rates,  shall  be  taken  to 
apply  to  rates  made  under  this  act.  The  55 
Qeo.  3,  c.  51  (a  County  Rate  Act),  by  s.  23,  en* 
acted,  that  all  actions  against  any  person,  for- 
anything  done  by  virtue  of  that  act,  should  be 
brought  within  three  months  after  the  fact 
committed : — Held,  that  an  action  against  the 
justices,  for  issuing  a  warrant  of  distress  against 
the  goods  of  an  overseer  for  not  collecting  and 
paying  over  a  rate  made  under  8  &  9  Vict.  c.  21^ 
ought  to  have  been  brought  within  three  months,, 
as  s.  21  of  the  latter  act  incorporated  s.  23  of  55 
Geo.  3,  c.  51.  Boden  t.  Smith,  18  L.  J.,  C.  P» 
121  ;  13  Jur.  428. 

Held,  also,  that  even  supposing  the  8  &  9  Vict» 
c.  21,  to  be  a  local  act,  it  repealed  the  5  &  6  Vict, 
c.  97,  so  far  as  regarded  the  period  of  limitation 
for  bringing  this  action.    lb, 

Harbour  Aeti.] — The  Ramsgate  Harbour 

Acts  (32  Qeo.  3,  c.  Ixxiv.  &  55  Geo.  3,  c.  lxxxiv.> 
are  acts  of  a  local  and  personal  nature.  Sharp 
V.  Shephwd,  1  H.  &  N.  115  ;  25  L.  J.,  Ex.  254  y 
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2  Jur.,  N.  S.  617— Ex.   Ch. ;   8,  JP.,  Moore  v. 
Shepherd,  10  Ex.  424  ;  24  L.  J.,  Bx.  28. 

Time  Computed  from  Injoriei.] — By  a  private 
act  it  was  enacted,  that  a  company  should  be 
£ucd  within  *'  six  calendar  months  after  the 
fact  committed  :  " — Held,  that  the  limitation 
ran  from  the  time  of  the  consequential  in juiy 
happening,  and  not  from  the  doing  of  the  act 
which  caused  that  consequential  injury  ;  the  act 
itself  not  being  tortious  or  injurious,  except  from 
those  consequences  which  occurred  some  time 
After.  OiUon  v.  Soddhigton,  1  C.  &  P.  541  ;  R, 
^  M.  161. 


Taking  of  Land.] — By  acts  of  parliament 


enabling  a  company  to  make  and  maintain  a  canal 
navigation,  and  to  take  lands  for  that  purpose, 
making  satisfaction,  it  was  provided,  that  the 
•company  should  not  take  any  garden  ground 
without  the  consent  of  the  owners  and  occupiers, 
■and  that  any  action  to  be  brought  for  anything 
done  in  pursuance  of  those  acts  should  be  com- 
menced within  six  calendar  months  next  after 
the  facts  should  have  been  committed;  or,  if 
there  should  be  a  continuance  of  damage,  then 
within  six  calendar  months  next  after  the  com- 
mitting of  such  damage  should  have  ceased. 
The  company,  wishing  to  take  garden  ground 
for  the  purpose  of  sloping  the  banks  of  the 
canal,  told  the  occupier,  a  tenant,  that  they  had 
obtained  the  consent  of  the  owner's  agent,  with- 
out which  the  tenant  would  not  have  given  them 
permission ;  but  the  statement  was  not  true. 
They  then  paid  him  a  sum  which  he  demanded 
•on  account  of  a  former  transaction,  after  which 
they  entered  and  sloped  away  the  ground.  The 
land  in  consequence  was  thenceforth  overflowed 
by  the  Thames  at  every  high  tide.  For  this 
•damage  the  landlord  sued  the  company,  but  not 
before  more  than  six  calendar  months  after  the 
.ground  was  taken  and  the  tide  let  in  : — Held, 
that  the  injury  was  one  for  which  an  action 
should  have  been  brought  within  six  calendar 
mouths  after  the  taking  away  of  the  land ;  and 
that  the  company  was  within  the  protection  of 
the  limiting  clause,  inasmuch  as  the  act  com- 
plained of  was  really  done  for  the  purpose 
•contemplated  by  the  statutes,  though  in  the 
prosecution  of  that  purpose  the  company  had 
been  guilty  of  a  misrepresentation  amounting 
to  bad  faith  towards  the  occupier.  Oakley 
^Lord)  V.  KefiMngton  Canal  Company,  5  B.  & 
Ad.  138. 


Distress  for  Tolls.] — A  canal  company 


was  authorized  by  statute  to  demand  and  sue  for 
tolls  upon  the  carriage  of  goods,  and  to  distrain 
any  carriage  or  goods  in  respect  of  which  such 
tolls  ought  to  be  paid,  and  to  detain  the  same 
until  payment  made  of  such  tolls  and  of  all 
Arrears  of  the  same  due  from  the  owner  of  such 
Htarriage  or  goods;  and  in  case  such  distress 
should  not  be  redeemed  within  five  days,  to 
appraise  and  sell  the  same,  as  in  the  case  of  a 
distress  for  rent ;  they  were  not  expressly 
.authorized  to  levy  any  toll  upon  carriages.  The 
statute  enacted,  that  any  action  brought  for 
anything  done  in  pursuance  of  the  act,  or  in 
•execution  of  the  powers  and  authorities  granted 
by  it,  should  be  brought  within  six  calendar 
months  next  after  the  fact  committed  : — Held, 
first)  that  a  distress  for  non-payment  of  tolls  was 


a  thing  done  in  pursuance  of  the  act  Jenkins 
V.  Cooks,  1  A.  &  E.  372. 

Held,  secondly,  that  where  the  owner  of  trams 
let  them  to  a  third  person,  and  during  each 
letting  they  were  iU^^Uy  distrained  for  arrears 
due  from  the  person  hiring,  while  not  carrying 
such  person's  goods,  and  afterwards  sold,  such 
owner  might  sue  within  six  months  from  the 
time  of  sale  on  a  count  complaining  of  injury 
done  to  his  reve|sionary  interest  by  the  seizure 
and  sale,  /ft.;  S,  P.,  Collin$  v.  Ro$e,  5  M.  fc 
W.  194. 

A.  was  mortgagee  from  B.  of  leasehold  coal- 
mines and  barges.  B.  afterwards  demised  the 
mines,  and  assig^ned  the  burges  to  C. : — Held, 
that  A.  might  bring  trover  against  D.,  who 
tortiously  seized  and  sold  the  barges  and  part  of 
the  produce  of  the  mines.  The  seizure  and  sale 
were  for  tolls  claimed  to  be  due  to  a  canal  com- 
pany : — Held,  that  no  injury  resulted  to  it  until 
the  sale ;  and  that  therefore  an  action  brought 
within  six  months  of  the  sale,  but  more  than  six 
months  after  the  seizure,  was  not  barred  by  a 
clause  in  the  canal  act,  limiting  the  commence- 
ment of  actions  for  anything  done  in  pnisoanoe 
of  that  act  to  within  six  months  after  the  &ct 
committed.  Fra:er  v.  Stcafuea  Canal  Company ^ 
3  N.  &  M.  391  ;  1  A.  &  £.  354. 

Abttraotion  of  Water— Continning  Damage.] 
— A.,  who  was  entitled  by  an  act  of  parliament 
to  all  the  surplus  water  and  such  as  was  not 
necessary  for  the  purposes  of  a  canal,  brought  an 
action  against  the  canal  company  for  an  illegal 
abstraction  of  water,  and  all^fed  in  his  dechua- 
tion  continuing  acts  of  commission  and  omis- 
sion from  an  antecedent  period,  by  which  he 
was  deprived  of  the  water  for  nine  weeks  in 
1825,  and  for  seventeen  weeks  in  1826: — Held, 
that  the  company  was  within  the  protection  o£ 
the  limitation  clause  of  the  30  Geo.  3,  c.  82,8.79, 
which  enacts,  that  any  action  for  anything  done 
in  pursuance  of  the  act  shall  be  brought  within 
six  calendar  months  next  after  the  fact  com- 
mitted, unless  there  was  a  continuation  of 
damage  ;  and  also,  that  there  was  no  continua- 
tion of  damage,  inasmuch  as  there  was  a  cessa- 
tion of  injury,  although  the  cause  from  whi^ 
the  injury  proceeded  was  continuing.  Blahe^ 
m^re  r.  Olamorganshire  Canal  Company,^  3  Y. 
&  J.  60. 

Where  a  canal  company  was  empowered  to 
supply  the  canal  with  water  from  all  streams 
whatsoever  within  the  distance  of  2,000  yards, 
except  as  thereinafter  mentioned,  with  a  proviso 
that  nothing  should  extend  to  authorize  them  to 
take  water  from  certain  specified  streams, 
between  10th  June  and  10th  September,  except 
only  that,  if  one  of  those  streams  should  over- 
flow, the  same  might  be  taken  into  the  canal  so 
long  as  such  oveAowing  should  continue,  and 
that  all  actions  should  Im  brought  for  anything 
to  be  done  in  pursuabce  of  the  act,  or  in  the 
execution  of  the  powers  and  authorities  before 
given,  within  six  calendar  months  after  the  £Mt 
committed  ;  or,  in  case  of  a  continuation  of 
damages,  within  three  calendar  months  after  the 
committing  such  damages  should  have  ceased : — 
Held,  that  the  taking  and  continuing  to  take 
the  water  by  the  company  from  one  of  the  speci- 
fied streams,  during  tne  prohibited  times,  might, 
nevertheless,  be  so  far  a  thing  done  in  execution 
of  the  powers  and  authorities  given  them  by  the 
,  act,  as  to  entitle  the  company  to  the  protection 
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of  the  act  as  to  the  time  of  commenciDg  the 
action  against  them.  Gahy  y.  Wilts  and  Berlin 
Canal  Company^  3  M.  &  S.  580. 

Bailway  Aot — Obstmotion  of  Canal.] — By  a 

railway  act  it  was  provided,  that  no  action  should 
be  brought  against  any  person  for  anything  done, 
or  omitted,  to  be  done,  in  pursuance  of  the  act, 
unless  such  action  should  be  commenced  within 
six  months  next  after  the  act  committed,  or  in 
case  of  a  continuation  of  damages,  then  within 
six  months  next  after  the  committing  such 
damages  should  have  ceased.  By  a  subsequent 
act  the  company  was  authorized  to  alter  the 
course  of  a  canal,  provided  that,  if,  in  the  execu- 
tion of  the  works,  the  canal  should  be  obstructed, 
the  company  should  pay  to  the  proprietors  of  the 
canal  10/.  an  hour  as  liquidated  damages  during 
the  continuance  of  the  obstruction,  and  in  default 
of  payment  of  such  sum  on  demand,  the  pro- 
prietors might  recover  the  same  in  an  action. 
The  company  in  the  execution  of  their  works 
obstructed  the  canal  in  1840  and  June,  1841. 
In  May,  1842,  the  proprietors  of  the  canal  made 
a  demand  on  the  company  for  the  penalties  for 
the  two  obstructions,  the  last  of  which  they 
described  in  their  demand  as  having  ceased  on 
the  11th  of  June,  1841.  In  June,  1842,  they 
brought  an  action  for  the  penalties  : — Held,  that 
the  action  was  not  brought  in  time,  as  the  limi- 
tation of  six  months  for  bringing  the  action 
began  to  run  from  the  ceasing  of  the  obstruction, 
and  not  from  the  demand  and  non-payment  of 
the  penalties.  Keniiet  and  Avon  Canal  Com- 
jjany  v.  Great  Western  Jtailway  Company^  7 
Q.  B.  824 ;  4  Railw.  Gas.  90  ;  14  L.  J.,  Q.  B. 
325  ;  9  Jur.  788. 

Dock  Company — ^Improper  Direotiont  of  Dook 
Master.] — An  act  authorized  a  company  to  make 
and  maintain  docks,  and  to  appoint  a  dock 
master,  who  should  have  power  to  direct  the 
mooring,  unmooring,  moving  and  removing  of 
all  vessels  into  or  in  the  docks,  and  should  have 
control  over  the  space  of  100  yards  from  the 
entrance  into  the  docks,  so  &r  as  related  to  the 
transporting  of  vessels  in  and  out ;  the  company 
to  be  sued  in  the  name  of  their  treasurer  ;  and 
every  action  brought  against  any  person  for 
anything  done  in  pursuance  of  the  act,  to  be 
commenced  within  six  calendar  months  after 
the  fact  committed.  In  an  action  brought 
against  the  treasurer  for  damage  done  to  a 
vessel  by  means  of  improper  directions  given  by 
the  dock  master  in  transporting  her  into  the 
docks  : — Held,- that  giving  such  directions  was  a 
thing  done  in  pursuance  of  the  act,  and  that  the 
action  should  nave  been  commenced  within  six 
calendar  months  after  those  directions  were 
given.  Smith  v.  Shaw,  5  M.  &  R.  226  ;  10  B.  k 
C.  277. 

On  Abatement  by  Death.] — ^If  a  statute  for 
allotting  waste  lands  within  a  manor  directs  aU 
disputed  claims  to  be  tried  by  a  feigned  issue, 
and  limits  the  time  of  bringing  such  action  to 
six  months  ;  an  action  brought  against  a  copy- 
holder within  time,  if  abated  by  his  death, 
must  be  revived  against  the  heir,  within  six 
months  after  the  plaintiff  has  notice  of  the 
descent,  though  the  heir  is  not  admitted  till 
long  after  that  time.    Knight  v.  Bate,  Cowp. 

7tSo« 


iv.  Actions  against  Solicitors  for  Xegligcnce, 

For  Breaeh  of  Duty.] — In  an  action  for  neg- 
ligence, where  the  declaration  alleges  a  breach  of 
duty,  and  a  special  consequential  damage,  the 
cause  of  action  is  the  breach  of  duty,  and  not  the 
consequential  damage  ;  and  the  statute  runs  from 
the  time  when  the  breach  of  duty  is  committed, 
and  not  from  the  time  when  the  consequential 
damage  accrued.  Howell  v.  Young^  8  D.  &  R. 
14  ;  6  B.  &  C.  259  ;  2  C.  &  P.  238  ;  S.  P.,  Smith 
V.  Fox,  6  Hare,  386 ;  17  L.  J.,  Ch.  170;  12  Jur. 
130. 

Knowledge  of  Plaintiff.]— In  an  action 

for  not  laying  out  the  plaintiff's  money  in  an 
annuity  on  a  good  and  a  sufficient  security, 
which  the  defendant  promised  to  do : — Held, 
that  the  statute  was  a  bar  to  the  recovery,  as  the 
promise  of  the  defendant  was  the  gist  of  the 
action,  although  it  was  commenced  within  the 
period  of  six  years  from  the  time  it  was  dis- 
covered that  the  security  was  invalid,  and  he 
knew  it  to  be  so  at  the  time  the  annuity  was 
granted.  Brotmi  v.  Howard,  4  Moore,  508  ;  2 
B.  &  B,  73. 

So  where  a  declaration  against  an  attorney 
assigned  for  breach  that  he  did  not  make  diligent 
inquiry  at  the  bank,  to  ascertain  whether  stock 
was  standing  in  the  name  of  certain  persons 
there  : — Held,  that  the  cause  of  action  arose  on 
the  breach  of  duty  by  the  attorney,  and  not  on 
its  discovery  by  the  client.  Short  v.  McCarthy, 
3  B.  &  A.  626« 

Acknowledgment.] — ^And  though,  on  the 

discovery  being  made,  the  attorney  acknowledged 
the  neglect,  and  allowed  that  he  was  responsible : 
— Held,  that  actio  non  accrevit  infra  sex  annos 
having  been  pleaded,  such  an  acknowledgment 
was  not  sufficient  to  support  the  declaration. 
Ih. 

The  plaintiff  declared  that  the  defendant  pro- 
mised to  invest  his  money  on  good  security,  and 
assigned  for  breach  that  he  invested  it  on  bad 
security,  and  the  defendant  pleaded  the  statute ; 
replication,  that  he  promised  within  six  years, 
and  it  was  proved  that,  within  that  time,  he 
acknowledged  the  security  to  be  bad,  and  pro- 
mised that  the  plaintiff  should  be  paid  : — mid, 
that  as  the  declaration  did  not  state  a  debt  to 
which  a  subsequent  promise  could  be  applied, 
the  plaintiff  was  not  entitled  to  recover.  .  White* 
head  V.  Howard,  2  B.  &  B.  372  ;  5  Moore,  105. 

Absence  of  Fraud.  ] — The  statute,  in  the  absence 
of  fraud,  applies  to  an  action  or  a  suit  brought  by 
a  client  against  his  solicitor.  Hindmarsh,  In  re, 
1  Drew.  &  Sm.  129. 

T.  Actions  for  LiheU 

Publication— Pnrohase  of  Copy.]— A  count,  in 
an  action  for  a  libel,  was  in  respect  of  a  news- 
paper published  more  than  seventeen  years  before 
action  ;  the  statute  being  pleaded : — Held,  that 
the  plea  was  negatived  by  proof  that  a  single 
copy  had  been  purchased  from  the  defendant  for 
the  plaintiff  by  his  agent  within  the  six  years. 
Brunswick  (Duke)  v.  Harmer,  14  Q.  B.  185  ;  19 
L.  J.,  Q.  B.  30  ;  14  Jur.  110. 

Other  counts  were,  in  respect  of  other  libels, 
alleged  to  impute  to  the  plaintiff  the  libellous 
matter  charged  in  the  first  count,  which  was  set 
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out  by  way  of  inducement  in  each  count.  The 
libels  themselyes,  in  thoee  other  counts,  did  not 
refer  to  the  Ubel  in  the  first  count.  The  statute 
was  pleaded  to  so  much  of  these  counts  as  related 
to  the  matter  in  the  first  count : — ^Held,  that  the 
plea  was  negatived  as  to  those  counts  also,    lb, 

vL  Against  Justices  of  the  Peace, 

Three  Xontht'  Limitation^Wliexi  Allowed.] — 
A  complaint  having  been  made  against  a  pawn- 
broker before  a  police  magistrate,  appointed 
under  2  &  3  Vict.  c.  72,  the  pawnbroker  called 
his  assistant  as  a  witness,  and  he  was  sworn  and 
examined  before  the  magistrate,  who  cautioned 
him  against  committing  perjury.  The  case  was 
subsequently  dismissed  from  want  of  jurisdiction 
in  the  magistrate  ;  but  he,  being  dissatisfied  with 
the  evidence  of  the  assistant,  ordered  him  to  be 
detained  without  any  complaint  being  made,  and 
^terwards  took  bail  for  his  appearance,  as  on  a 
charge  of  perjury,  upon  a  subsequent  day.  Upon 
that  day  the  parties  attended,  and  the  charge  of 
perjury  was  gone  into,  and  the  magistrate  subse- 
•quently  took  the  recognizance  of  the  assistant 
for  his  appearance  to  answer  an  indictment  for 
perjury.  A  bill  was  preferred,  but  returned  not 
found.  The  assistant  afterwards  brought  an 
miction  for  trespass  and  false  imprisonment  against 
the  magistrate.  The  action  was  not  commenced 
until  more  than  three  months  after  the  commis- 
sion of  the  alleged  trespass,  but  within  six 
months : — Held,  that  the  magistrate  was  entitled 
to  the  statutory  protection  of  s.  53,  which  limits 
the  time  for  commencing  the  action  to  three 
jmonths  after  the  fact  committed,  and  that  there- 
fore the  action  was  too  late.  Haseldine  v.  Grove^ 
3  G.  &  D.  210  ;  3  Q.  B.  997;  12  L.  J.,  M.  C.  64  ; 
7  Jut.  36, 

In  Metropolis.] — The  time  limited  for 


bringing  actions  against  justices  of  a  metropolitan 
police  district,  in  respect  of  a  conviction  under 
2  &  3  Vict.  c.  47,  s.  18,  made  in  exercise  of  the 
jurisdiction  given  them  by  3  &  4  Vict.  c.  84,  s.  6, 
is  three  calendar  months,  the  period  prescribed 
by  2  &  3  Vict.  c.  71,  s.  63,  and  not  six  calendar 
months,  the  period  given  by  10  Geo.  4,  c.  44, 
R,  41.  Barnett  v.  Cox,  9  Q.  B.  617  ;  2  New  Sess. 
Cas.  486  ;  16  L.  J.,  M.  C.  27 ;  11  Jur.  118. 

Six  Months'  Limitation.]  —  A  magistrate  is 
.liable  to  answer  in  an  action  for  such  part  of  an 
imprisonment  suffered  imder  his  warrant,  as  was 
within  six  calendar  months  before  the  action 
'Commenced  against  him.  Massey  ▼.  Johnson, 
12  East,  67. 

Imprisonment.] — An    action    brought 


within  six  months  after  the  end  of  a  long  im 
prisonment  by  a  justice's  warrant  is  sufiicient. 
Piekeragill  v*  Palmer,  Bull,  N.  P.  24. 

In  an  action  against  a  justice  of  the  peace,  for 
ialse  imprisonment,  it  appeared  that  the  plaintiff 
was  discharged  from  prison  on  the  14th  Decem- 
ber, and  the  writ  issued  on  the  14th  of  June  : — 
Held,  that  the  action  was  commenced  in  time. 
JETardy  v.  Byle,  9  B.  &  0.  603 ;  4  M.  &  R.  295. 

.  Continuing  Cause.] — In  an  action  against 


magistrates  for  an  act  done  by  them  ex  officio, 
the  plaintiff  must  shew  at  nisi  prius  that  he 
proceeded  upon  a  writ  sued  out  within  six  months 
after  notice  to  them  of  the  action,  althoi^h  there 


is  a  continuing  cause  of  action  ;  and  therefore  he 
must  shew  a  return  and  a  continuance  of  the 
first  writ,  if  the  second  is  out  of  the  time  fixed 
by  the  notice.  Weston  v.  I^ournier,  14  East, 
491. 

vii.  Against  Constables, 

Six  Months'  Limitation— In  what  Cases.] — A 
constable  who  does  an  act  bon&  fide,  intending 
to  do  his  duty,  is  within  the  protection  of  24 
Geo.  2,  c.  44,  s.  8,  statute.  Gosdcn  v.  Elphick^ 
4  Ex.  445  ;  7  D.  &  L.  194  ;  19  L.  J.,  Ex,  9  ;  13 
Jur.  989. 

A  constable,  acting  bond,  fide  under  a  warrant 
commanding  him  to  take  the  goods  of  one  person, 
and  by  mistake  taking  those  of  anoUier,  is  pro- 
tected, and,  therefore,  an  action  must  be  brought 
against  him  within  six  calendar  months.  Parton 
V.  Williams,  3  B.  &  A.  330. 

Soj  where  constables  were  directed  under  a 
warrant,  to  search  a  house  for  black  clotb,  and 
took  cloths  of  another  description,  and  carried 
them  before  a  magistrate,  refusing  at  the  time 
they  took  them  to  tell  the  owner  of  the  house 
searched  whether  they  had  any  warrant  or  not : — 
Held,  within  the  protection  of  the  statute,  and 
that  an  action  against  them  ought  to  have  been 
commenced  within  six  calendar  months.  Smith 
V.  Wiltshire,  5  Moore,  322  ;  2  B.  &  B.  619. 

A  constable  acting  colore,  not  virtute,  ofi&cii. 
is  not  protected  from  actions  not  commenced 
withia  six  months.  A  Icock  v.  Andretos,  2  £sp. 
542,  n. 

So,  if  he  acts  vrithout  a  warrant  at  alL  Postlc- 
thwaite  v.  Gibson,  3  Esp.  226. 

It  seems  that  if  a  constable  acts  in  his  character 
as  such,  even  without  a  warrant,  that  he  is  with- 
in the  statute.  Field  v.  Croft,  6  Moore,  329, 
cited.    And  see  Graves  v.  Arnold,  3  Camp.  242. 

A.  obtained  a  magistrate's  warrant  for  the  ap- 
prehension of  B.  upon  a  criminal  charge  whi<m, 
on  the  hearing,  was  dismissed.  This  warrant  was 
directed  **  To  the  constable  of  D."  (a  parish  in 
the  county  of  W.).  A.  delivered  the  warrant  to 
a  county  constable  of  W.,  and  directed  him  to 
execute  it,  which  he  did : — Held,  that  the  warrant 
could  not  be  executed  by  any  other  constable 
than  by  a  constable  of  the  parish  of  D.,  and  con- 
sequently that  the  execution  of  it  by  the  county 
constable  was  illegal,  and  that  the  action  not 
having  been  brought  within  six  months  after  the 
commission  of  the  trespass,  the  constable  was 
protected.  Freegard  or  Treegard  v.  Barnes,  7 
Ex.827;  21  L.  J.,  Ex.320. 

Distress  for  Bates— Three  Months'  limitation.] 

— ^Where  a  constable  having  a  magistrate's  war- 
rant of  distress  to  levy  a  church  rate,  under  53 
Geo.  3,  c.  127,  broke  the  door  of  and  entered  the 
plaintiff's  dwelling-house  : — Held,  that  although 
he  thereby  exceeded  his  authority,  yet  that  no 
action  could  be  maintained  after  the  expiration 
of  three  calendar  months.  Theobald  v.  Crick- 
more,  1  B.  &  A.  227. 

Under  53  Geo,  3,  c.  127,  s.  12,  which  requires 
that  an  action  for  anything  done  in  pursuance  o£ 
the  act  shall  be  commenced  within  three  calendar 
months  after  the  fact  committed,  an  action  for 
seizing,  taking,  and  carrying  away  and  distrain- 
ing and  selling  the  plaintiffs  goods,  under  a  war- 
rant of  distress  for  arrears  of  a  church  rate  may 
be  brought  within  three  calendar  months  after 
the  sale.     Collins  v.  Bose,  5  M«  &  W.  194, 
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Right  of  Oyerseer.] — ^An  overseer  of  the 

poor,  who  distrains  for  a  poor-rate  under  a 
justice's  warrant,  is  an  officer  within  the  protec- 
tion of  the  act.    Nutthig  v.  Jackson^  Bull.  N,  P. 

viii.  Against  Officers  of  Excise, 

Seizure  of  Forfeited  Goods.]— By  7  &  8  Geo.  4, 
«.  53,  ^.  115,  an  action  cannot  be  maintained 
against  officers  of  the  customs,  for  seizing  goods 
as  forfeited  by  the  revenue  laws,  unless  brought 
within  three  months  aftei'  the  actual  seizure : 
notwithstanding  a  suit  is  instituted  in  the  Court 
of  Excheques  for  the  condemnation  of  the  goods, 
which  is  depending  at  the  expiration  of  the  three 
^nonths.     Uodiii  v.  Ferris^  2  H.  Bl.  14. 

By  VftTal  Commander.] — Where  the  com- 

imander  of  one  of  the  king's  armed  vessels  seized 
a  vessel  and  cargo  at  sea,  and  brought  them  into 
the  next  port  on  suspicion  of  smuggling,  and 
after  process  in  the  Exchequer  the  owner  obtained 
an  order  for  redelivery,  under  which  he  ob- 
tained only  part  of  the  goods  from  the  defen- 
dant ;  the  owner  could  not  maintain  trover  for  the 
remainder,  if  the  action  was  brought  after  three 
months  from  the  original  seizure,  though  within 
three  months  f rem  the  order  for  the  redelivery. 
^UTiders  v.  Saunders,  2  East,  254. 

Computation  of  Time.] — ^Where  an  officer 

in  the  preventive  service  boarded  a  ship,  and 
left  three  men  on  board,  and  two  days  afterwards 
decided  on  seizing  her ;  and  the  owner  having 
sued  him  for  such  seizure : — Held,  that  the  three 
months  within  which  the  action  should  have 
been  commenced  under  28  Geo.  3,  c.  37,  s.  23, 
must  be  computed  from  the  day  of  boarding  the 
-vessel.  Crook  v.  M'Tavish,  8  Moore,  265 ;  1 
Bing.  167. 

i.  Penal  Actions. 

Under  31  Elis.  c.  5,  s.  5.]— The  31  £liz.  c.  5, 
s.  5,  includes  penal  actions  where  the  penalty  is 
given  to  a  common  informer  alone,  and  there- 
fore he  must  sue  within  one  year  after  the 
ojSence  committed.  Dyer  v.  Best^  1  L.  R.,  Ex. 
152 ;  36  L.  J.,  Ex.  105 ;  12  Jur.,  N.  S.  142 ;  13 
L.  T.  753  ;  14  W.  R.  336;  4  H.  &  C.  189. 

In  a  penal  action  the  plaintiff  is  at  liberty  to 
shew  the  action  commenced  within  a  year,  as  well 
after  as  before  the  objection  is  made  that  it  does 
not  appear  on  the  record.  Maugham  y.  Walker, 
Peake,  164  ;  5  T.  R.  98. 

Under  Turnpike  Aet,  3  Geo.  4,  e.  126.1— The 
proviso  in  the  143rd  section  of  the  Turnpike  Act 
(3  Geo.  4,  c.  126)  is  not  confined  to  that  part  of 
the  section  which  immediately  precedes  it,  but 
extendi  to  the  whole  matter  in  the  section ;  and, 
therefore,  if  a  party  seeking  to  recover  the  penal- 
ties imposed  by  that  act  omits  to  commence  his 
action  within  the  prescribed  time,  he  is  not 
merely  barred  of  his  right  to  costs,  but  of  his 
right  of  action  altogether.  Cobbett  v.  Warner, 
1  H.  &  N.  388 ;  26  L.  J.,  Ex.  11— Ex.  Ch. 

By  Ofloer  of  Ctoldsmithe'  Company.]— An 
action  by  an  officer  of  one  of  the  Company  of 
Goldsmiths  mentioned  in  7  &  8  Vict.  c.  22,  for 
penalties  under  s.  3  of  that  act,  is  not  an  action 


by  a  common  informer  within  31  Eliz.  c.  5,  nor 
is  it  an  action  by  a  "  party  grieved "  within  3 
&  4  Will.  4,  c.  42,  s.  3,  and  consequently  can  be 
brought  more  than  two  years  after  the  cause  of 
action  accrued.  Robinsmi  v.  Carrey,  7  Q.  B.  D. 
465 ;  50  L.  J.,  Q.  B.  561 ;  45  L.  T.  368 ;  30  W.  R. 
39  ;  46  J.  P.  148— C.  A.  Reversing  6  Q,  B.  D. 
21;  50 L.  J., Q.  B.  9 ;  43L.T.504;  29W,R.284; 
45  J.  P.  221. 

Under  Bye-Laws.] — ^An  action  for  a  penalty 
incurred  under  a  bye-law  made  by  virtue  of  a 
royal  charter  under  the  great  seal,  is  not  an 
action  of  debt  grounded  upon  a  contract  without 
specialty,  within  21  Jac.  1,  c.  16,  s.  3,  and  there- 
fore a  plea  of  the  statute  bars  the  recovery  of 
the  penalty  if  the  action  is  not  commenced 
within  six  years  after  it  was  incun-ed.  Tobacco- 
pipe  MaJters  v.  Loder,  16  Q.  B.  765  ;  20  L.  J., 
Q.  B.  414;  15  Jur.  1194. 

Outief   BecoTorable  ai  Penalties.] — The  32 

Geo.  3,  c.  Ixxiv.  9.  8,  imposes  duties  to  be  paid 
by  the  master  or  owner  for  every  ship  or  vessel 
of  a  certain  bui-den  passing  to,  or  from,  or  bj'- 
Ramsgate.  By  s.  16,  if  any  master  or  owner 
shall  elude  or  avoid  payment  of  the  duties,  he 
shall  stand  charged  and  be  liable  to  payment  of 
the  same,  and  the  same  shall  be  recoverable  as 
penalties  imposed  by  the  act.  By  s.  72,  penalties 
are  recoverable  by  action.  A  party  was  sued 
for  duties  under  this  act : — Held,  that  the  action 
being  on  a  specialty,  the  period  of  limitation 
was  twenty  years,  under  3  &  4  Will,  4,  c.  42,  s.  3. 
Shepperd  v.  Hills,  11  Ex.  55. 


J.  Equitable  Demands. 
i.  Genei'al  Rules, 

Lapse  of  Time.] — Time  is  a  bar  in  equity  to 
stale  demands,  independently  of  the  statute. 
Harcourt  v.  White,  28  Beav.  303 ;  30  L.  J.,  Ch. 
681. 

Length  of  time,  where  it  does  not  operate  as  a 
statutory  or  a  positive  bar,  operates  simply  as 
evidence  of  assent  or  of  acquiescence.  Life  As- 
sociation of  Scotland  v.  Siddall,  7  Jur.,  K,  S. 
785  ;  4  L.  T.  311— H.  L. 

Analogy  to  Law.] — Though  the  21  Jac.  1, 
c.  16,  does  not  apply  to  any  equitable  demand, 
equity  takes  the  same  limitation  in  cases  analo- 
gous to  those  at  law.  Stackhouse  v.  Barnston, 
10  Ves.  466. 

When  there  is  a  remedy  at  law,  and  a  corre- 
spondent remedy  in  equity,  supplementing  that 
of  the  common  law,  and  the  legal  remedy  is 
subject  by  statute  to  a  limit  in  point  of  time,  a 
court  of  equity  in  affording  the  correspondent 
remedy  will  act  by  analogy  to  the  statute,  and 
impose  on  the  remedy  it  affords  the  same  limit 
as  to  time.  Knox  v.  Oye,  5  L.  R.,  IL  L.  656 ;  42 
L.  J.,  Ch.  234. 

When,  therefore,  in  the  matter  of  enforcement 
of  a  legal  right,  the  court  of  common  law  would 
under  the  provisions  of  the  Statute  of  Limita- 
tions refuse  the  enforcement  after  the  lapse  of 
six  years  from  the  accruing  of  the  right  of  action, 
a  court  of  equity  wUl,  where  its  power  to  grant 
relief  is  asked  for  under  similar  circumstances, 
adopt  the  principle  of  the  statute,  and  decline  to 
grant  such  relief,    i  b. 
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ii.  IVusts  geTierally, 

Tmitee  not  Protected.] — Where  a  party  re- 
ceives money  in  the  character  of  a  trustee,  the 
statute  will  not  run  in  his  favour.  Bolton^  Ex 
parte ^  1  Deac.  &  Chit.  556. 

Although  as  between  the  cestui  que  trust  and 
a  stranger,  the  claim  of  the  cestui  que  trust  is 
barre<l  by  lapse  of  time  operating  against  his 
trustee,  lapse  of  time  is  no  bar  as  between  the 
cestui  que  trust  and  his  trustee.  Cro8S,  In  re, 
Harttton  v.  Tenison,  20  Ch.  D.  109  ;  51  L.  J.,  Ch. 
645  ;  45  L.  T.  777  ;  30  W.  R.  376—0.  A. 

Creation  of.] — B.,  in  consideration  of  a  sum  of 
money,  by  indenture  granted  an  annuity  for 
lives,  and  by  the  same  instrument  demised  the 
lands  out  of  which  the  annuity  issued  to  a 
trustee  for  a  term  of  years  upon  trusts  for  the 
better  securing  the  annuity  : — Held,  that  the 
creation  of  the  term  operated  to  create  the  rela- 
tion of  trustee  and  cestui  que  trust  between  the 
trustee  of  the  term  and  the  owner  of  the  lands, 
and  to  avoid  the  bar  of  the  3  &  4  Will.  4,  c.  27, 
so  long  as  the  term  had  not  determined  by 
effluxion  of  time.  Bemiingham^  In  re,  4  Jr.  R., 
Eq.  187. 

A  bond  was  executed  in  favour  of  the  Bank  of 
England  by  B.  in  1813.  In  1823,  B.  made  a 
voluntary  settlement  of  his  property,  giving 
certain  funds  to  trustees  in  trust  to  pay  thereout 
the  principal  and  interest  due  on  the  bond  when 
and  as  B.  should  be  required  to  pay  the  same. 
B.  died  in  1828,  and  the  trust  funds  subsequently 
became  the  property  of  E.  E.,  by  her  wiU 
made  in  1869,  gave  certain  funds  to  trustees  in 
trust  to  pay  the  principal  and  interest  due  on 
the  bond  when,  and  if,  the  trustees*  of  the  deed 
of  1823  should  be  called  on  to  pay  the  same,  and 
subject  thereto  as  therein  mentioned.  The  bank 
was  unaware  of  being  entitled  till  1870,  and  no 
claim  was  made  by  them  under  the  bond : — 
Held,  that  no  trust  for  the  bank  was  created  by 
the  deed  or  will,  and  that  the  only  person  who 
could  call  on  the  trustees  to  pay  was  B. ;  the 
claim,  therefore,  was  barred  by  the  Statute  of 
Limitations.  Henrique*  v.  Bensvsan,  20  W.  R. 
360. 

S.,  being  seised  in  fee  of  land  abutting  on  the 
convex  side  of  an  arc  formed  by  the  course  of 
the  Thames,  entered  into  an  agreement  of  the 
23rd  of  June,  1769,  whereby  he  covenanted  with 
A.  to  grant  leases  to  him,  for  ninety-nine  years 
from  1768,  of  messuages,  which  A.  covenanted 
to  erect  on  the  land.  A.,  and  persons  having 
interest  in  neighbouring  property,  contemplated 
making  an  embankment  along  the  chord  of  the 
aforesaid  arc,  so  as  to  gain  from  the  river  the 
land  inside  the  curve.  They  therefore  obtained 
an  act,  which,  after  reciting  that  the  promoters 
had  "very  valuable  freehold  and  leasehold  in- 
terest in  houses,  wharfs,  and  grounds  next  ad- 
joining the  river,"  empowered  them  to  make  the 
embankment  in  front  of  their  respective  houses, 
and  enacted  that  the  soil  of  the  river  so  to  be 
inclosed  in  front  of  such  respective  houses  should 
vest,  and  the  same  was  thereby  vested  in  the 
owner  or  owners,  proprietor  or  proprietors  of 
such  adjoining  houses,  according  to  his  or  their 
respective  estates,  trusts,  or  interests.  Having 
erected  houses  according  to  the  agreement,  A. 
duly  received  leases.  The  embankment  was 
''^ntemporaneousl^  made,  and  A.  also  built  on 
he  ground  reclaimed.    The  leases,  which  ex- 


pired in  1867,  did  not  include  that  land  ;  bat  A. 
and  his  representatives  retained  possession  of  it 
until  the  present  day,  without  any  demise  to  or 
acknowledgment  by  them.  The  plaintiffs,  who- 
derived  their  title  from  S.,  brought  ejectment 
for  the  reclaimed  land : — Held,  that  they  were 
entitled  to  recover,  for  that  the  Embankment 
Act  vested  the  fee-simple  in  S.,  subject  to  the 
interests  created  by  t^e  agreement,  and  A., 
having  had  a  right  in  equity  to  demand  leases 
for  ninety-nine  years  from  1868,  the  occupation 
of  the  redaimed  land,  although  at  law  mmly  & 
tenancy  at  will,  had  been  that  of  cestui  que 
trusts  in  possession,  and,  therefore,  the  title  of 
the  plaintifb  was  not  barred  by  the  Statute  of 
Limitations.  Drummond  v.  Sant,  6  L.  R.,  Q.  B» 
763  ;  41  L.  J.,  Q.  B.  21  ;  25  L.  T.  419 ;  20  W.  R. 
18. 

The  proviso  in  s.  7  of  the  3  &  4  WHL  4,  c.  27, 
applies  to  actual  direct  trusts,  and  is  not  limited 
to  express  trusts.    Ih, 


Payment  of  Dividends  out  of  Capital.] — 


The  directors  of  a  limited  company  for  several 
years  presented  to  the  general  meetings  of  ahare- 
holders  reports  and  balance-sheets  in  wbicfa 
various  deots  known  by  the  directors  to  be  bad 
were  entered  as  assets,  so  that  an  apparent 
profit  was  shewn  though  in'  fact  there  was  none. 
The  shareholders,  relying  on  these  documents, 
passed  resolutions  declaring  dividends,  which 
tiic  directors  accordingly  paid.  An  order  havinff 
been  made  to  wind  up  the  company,  the  liquida- 
tor applied,  under  s.  165  of  the  Companies  Act, 
1862,  for  an  order  on  the  directors  to  replace  the 
amount  of  dividends  thus  paid  out  of  capital  :— 
Held,  that  the  claim  was  for  a  breach  of  trust, 
and  that  the  Statute  of  Limitations  could  not  be 
set  up.  Exchange  Banking  CompoMV,  In  rr, 
Flitcrflffs  case,  21  Ch.  D.  519 ;  62  U  J.,  Ch, 
217  ;  48  L.  T.  86  ;  31  W.  R.  174— C.  A, 

— ^  Wages  of  Servant.] — ^Where  it  appeared 
that  the  course  of  dealing  between  master  and 
steward  had  been  to  allow  the  steward  to  retain 
his  salary  from  time  to  time  out  of  money  in  hia 
hands,  the  steward  was  allowed,  after  the  master's 
death,  to  claim  in  account  his  salaiy  for  twenty 
years,  the  Statute  of  Limitations  being  held 
not  to  apply  to  such  a  claim.  HawkUu,  In  re, 
Hawkins  v.  Hawkins,  28  W.  B.  240. 

A  testator  gave  all  his  real  and  personal  pro- 
perty to  his  wife,  out  of  which  he  desired  uat 
she  would  dischaxge  all  his  legal  debts  and  enjoy 
the  surplus  for  her  life,  and  at  her  death  the  pro* 
perty  was  to  be  divided  as  in  the  will  mentioned. 
A  farm  servant  of  the  testator  left  his  wages 
from  time  to  time  in  his  master's  hands,  and  it 
was  agreed  between  them  that  the  debt  thus  dae 
should  carry  interest : — Held,  that  the  statute 
did  not  operate  as  a  bar  to  arrears  of  interest 
upon  the  sum  left  by  the  servant  in  his  master^ 
the  testator's,  hands.  Blower  v.  Blower^  28 
L.  J.,  Ch.  181 ;  5  Jur.,  N.  S.  33. 


Administration    Suit — Claioi    agaiast 


Xanager  of  Estate.]— B.  had  acted  for  the 
testator  during  the  life  of  the  latter,  with  full 
and  unrestricted  powers  of  managem^t;  the 
wife  of  B.  was  the  testator's  daughter  and  sole 
executrix.  The  testator's  widow  was  entitled  to 
a  legacy  of  1,600/.  under  her  husband's  will,  and 
also  to  the  furniture,  effects,  &c.,  of  the  testator. 
The   testator's   will  was  extremely  brief  and 
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informal ;  and  she  on  that  groimd  filed  a  bill  for 
the  administration  of  the  t^tator's  estate,  pray- 
ing the  nsual  account.  The  defendants  in 
answer  to  an  interrogatory  of  the  plaintiff,  f ar- 
nlshed  an  account  of  all  dealings  with  the  testa- 
tor's property  up  to  the  date  of  the  suit  from  a 
date  six  years  prior  to  his  death,  and  claimed  the 
benefit  of  the  Statute  of  Limitations  as  to  the 
period  antecedent  to  these  six  years  : — Held, 
that  the  defendant  was  a  trustee,  and  could  not 
avail  himself  of  the  Statute  of  Limitations. 
Gray  v.  Bateman,  21  W.  K.  137. 

In  1859  a  suit  for  administration  was  in- 
stituted by  a  tenant  for  life  under  a  will  of 
leaseholds,  who  subsequently  mortgaged  her  life 
interest.  The  mortgagee  obtained,  under  an 
order  made  in  1860,  liberty  to  enter,  and  did 
enter,  into  possession  of  the  rents  for  the  purpose 
of  keeping  down  the  interest  on  her  mort^ige, 
and  paying  the  balance  to  the  tenant  for  life. 
In  March,  1866,  the  tenant  for  life  left  her  home, 
and  was  never  heard  of  afterwards.  On  a  peti- 
tion presented  in  1875  by  the  persons  entitl^  in 
remainder,  it  was  held  that,  under  the  circum- 
stances, the  tenant  for  life  must  be  taken  to  have 
died  soon  after  June,  1866.  On  a  petition  pre- 
sented by  the  same  parties  for  an  account  of 
arrears  of  rent  received  by  the  mortgagee  : — 
Held,  that  the  petitioners  had  been  guilty  of  no 
laches  in  not  filing  their  petition  till  the  expira- 
tion of  seven  years  after  the  disappearance  of  the 
tenant  for  life,  and  that  they  were,  therefore, 
entitled  to  an  account  of  rents ;  but  that  there 
was  no  fiduciary  relation  between  the  mortgagee 
and  the  petitioners,  and  therefore  they  were  only 
entitled  to  arrears  for  six  years  before  the  filing 
of  the  petition.  Hickman  v.  Upsall,  4  Ch.  D. 
144  ;  46  L.  J.,  Oh.  245  ;  35  L.  T.  919  ;  25  W.  R. 
175— C.  A. 

Settlor  eonstitiiting  himself  Trustee.]— 

By  a  post-nuptial  settlement  dated  in  1814,  made 
in  pursuance  of  an  ante-nuptial  agreement,  after 
renting  that  the  husband  had  agreed  to  settle 
1,0002.  in  manner  thereinafter  mentioned,  and  to 
enter  into  the  covenants  thereinafter  contained, 
and  reciting  that  this  sum  had  been  paid  to  G., 
it  was  witnessed  that  G.  covenanted  with  the 
settlor  that  he  would  hold  that  sum  upon  trust, 
with  the  approbation  of  the  settlor,  to  invest  it, 
in  the  joint  names  of  the  settlor  and  himself, 
either  in  the  public  funds  or  in  government  or 
real  securities,  and  would  hold  the  trust  funds 
and  securities  upon  trust  for  the  settlor  and  his 
wife  during  their  respective  lives,  and  after  their 
death  upon  trust  for  tne  benefit  of  their  children  ; 
and  the  settlor  covenanted  that  he  would  at  the 
expiration  of  twelve  months  pay  to  G.  another 
sum  of  1,000/.,  to  be  held  by  him  upon  the  same 
trusts  as  the  first  sum.  G.  died  in  1821,  and  the 
settlor,  having  survived  his  wife,  died  in  1868. 
Neither  of  the  sums  was  really  paid  to  G.,  or 
invested  in  the  joint  names  of  G.  and  the  settlor  : 
— Held,  first,  that  the  settlor  had  constituted 
himself  a  trustee  of  the  first  sum,  and  that  his 
estate  was  liable  for  hir  breadi  of  trust  in  not 
seeing  that  it  was  invested,  notwithstanding  the 
Statute  of  Limitations.  Stone  v.  Stone,  6  L.  B., 
Ch.  74  ;  39  L.  J.,  Ch.  196  ;  22  L.  T.  182. 

Held,  secondly,  that  as  to  the  second  sum,  the 
settlor  was  in  the  position  of  a  simple  cove- 
nantor, and  that  the  remedy  of  the  claimants 
for  his  breach  of  the  covenant  was  barred  by  the 
statute.    lb. 

VOL.  IV. 


In  the  ease  of  Intestates.]— The  Statute  of 
Limitations  is  no  bar  to  a  claim  made  by  th^ 
administrator  de  bonis  non  of  an  intestate, 
where  property  has  been  taken  possession  of  by 
his  heir-at-law,  being  also  his  administrator, 
under  a  mistake  as  to  its  real  nature.  Jleed  v, 
Fenn,  35  L.  J.,  Ch.  464  ;  14  W.  R.  704. 

iii.  EsDpreis  Trwts. 

Generally.]— Though  the  rule  as  to  limitation 
by  time  does  not  apply  in  the  case  of  express 
trusts,  yet,  as  to  them,  in  equity,  the  general 
rule  is,  that  stale  demands  are  not  to  be  en- 
couraged.   JIPDonnel  v.  White,  1 1 H.  L.  Cas.  271 . 

Must  arise  from  Initnunent,  not  from 
Implication  of  Law.]— An  express  trust  within 
s.  25  of  3  &  4  Will.  4,  c.  27,  must  arise  upon  the 
words  of  the  instrument  itself,  not  upon  any 
inference  of  law.  Cunningham  v.  Ibot,  3  App. 
Cas.  974  ;  38  L.  T.  889  ;  26  W.  B.  868. 

Legacy — Creation  of  Trust — Interest  on.] — 
The  Statute  of  Limitations  does  not  apply  to  an 
express  trust  for  a  legacy,  yet  where  the  bene- 
ficiary or  his  representative  has  allowed  a  very 
long  time  to  elapse  without  attempting  to  enforce 
the  trust,  equity  will,  when  enforcing  it,  apply 
as  to  interest  on  the  legacy,  the  principle  of  the 
statute.  TTiompson  v.  EoHwood,  2  App.  Cas.  215. 

A  will,  in  1807,  began  thus :  '*  I  appoint  my 
after-named  executor,  Charles  E.,  my  youngest 
brother,  to  be  trustee  for  the  following  legacies.** 
Several  were  then  named,  and  the  wUl  went  on, 
"  considering  that  money  will  be  more  essential 
to  my  dear  brother  Samuel  E.,  than  a  distant 
possession  of  land,  I  bequeath  to  Samuel  E. 
during  his  natural  life  the  interest  of  3,0002., 
and  after  his  death,  to  his  eldest  son,  James  E., 
by  his  last  wife,  Margaret  J.,  or  M.,  or  E.,  till  he 
attains  twenty-one,  and  then  to  obtain  the  prin- 
cipal. In  order  that  my  youngest  brother 
Charles  E.  shall  be  liable  to  all  my  lawful  debts 
of  every  description,  and  pay  them  as  soon  as  he 
can,  and  also  pay  my  legacies  when  regularly 
due,  and  all  expenses ;  and  to  enable  him  to  do 
all  this,  I  bequeath,  unconditionally,  to  him  all 
my  estates  and  landed  property,  with  all  emolu- 
ments belonging  to  them,  in  the  county  of 
Armagh ;  I  also  bequeath  to  him,  the  said 
Charles,  all  my  estates,  &c.,  with  all  their 
emoluments,  in  the  county  of  Louth,  or  else- 
where:'*— ^Held,  that  the  will  constituted  an 
express  trust,  so  as  to  prevent  the  statute  apply- 
ing to  it.    Ih, 

But,  there  having  been  no  proceedings  taken 
until  1872  with  the  direct  purpose  of  enforcing 
payment  of  the  legacy  (thoagh  other  proceedings 
connected  with  the  will  had  been  going  on),  and 
the  estates  having  passed  into  the  hands  of  the 
representatives  of  the  original  trustee,  the  in- 
terest on  the  legacy  was  directed  to  be  calcu- 
lated only  from  six  years  before  filing  the  bill.  Tb^ 

The  word  ^'unconditionally,'*  as  used  in  the 
will,  did  not  mean  without  any  condition  an- 
nexed to  the  payment  of  the  legacies,  but  that 
the  trustee  was  made  absolute  owner  of  the  fee 
simple  for  the  purpose  of  doing  what  the  testator 
had  ordered.    Ih, 

U  Favour  of  Mortgagor.] — ^A  mortgage  of 
real  estate  made  by  way  of  a  conveyance  to  a- 
trustee,  upon  trust  to  sell  at  discretion  and  out 

3  Q 
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of  the  proceeds  of  sale  to  pay  the  mortgage  debt, 
tind  to  pay  the  snrplas  moneys  to  the  mortgagor, 
does  not  constitnte  an  express  trust  in  iaTOor  of 
the  mortgagor  within  3  &  4  WilL  4,  c  27,  s.  25. 
Locking  ▼.  Parker,  8  L.  R.,  Ch.  30 ;  42  L.  J.,  Ch. 
267  ;  27  L.  T.  635  ;  21  W.  R.  113. 

Under  such  a  mortgage  the  only  right  of  the 
mortgagor  is  to  redeem,  and  he  cannot  file  a  bill 
for  a  sale.  The  only  right  of  the  mortgagee  is 
to  haye  the  property  sold,  and  he  is  not  entitled 
to  foreclose.    lo. 

The  mortgagor's  right  to  redeem  under  snch  a 
mortgage  is  barred  by  twenty  years*  possession 
by  the  mortgagee  without  any  acknowledgment 
of  the  mortgagor's  title.    Ih, 

By  VnH — Constrnetum  of.] — ^A  father  devised 
estates  to  his  son,  B.  P.,  and  the  heirs  of  his 
body  lawfully  begotten,  "  but  upon  special  trust 
and  confidence  in  my  son  that  in  case  he  shall 
hare  no  issue  of  his  own  body  lawfully  begotten, 
he,  my  said  son,  will  not  do  or  suffer  any  act  in 
law  or  otherwise  to  obstruct  or  prevent  the 
several  following  devises  and  trusts  and  limita- 
tions of  my  estates  from  taking  effect,  but,  on 
the  contrary,  that  he  will  do  or  cause  to  be  done 
every  act  in  his  power  to  establish  and  confirm 
the  same ; "  and  there  were  certain  limitations 
over  in  the  event  of  his  death  without  issue.  The 
father  died  in  1782,  and  the  son  shortly  after- 
wards suffered  a  common  recovery,  and  he  died 
without  issue  in  1808,  having  devised  one-fourth 
of  the  estates  to  G.  H.  D.  P.,  who  died  in  1840, 
and  devised  the  said  one-fourth  moiety  to  the 
defendant  D.,  who  was  entitled  to  the  estates 
Qpon  the  death  of  G.  H.  D.  P.  under  the  limita- 
tions contained  in  the  will,  died  in  1852,  leaving 
a  son  who  died  in  1864,  leaving  the  plaintiff,  his 
eldest  son  and  heir-at-law.  In  1877,  the  plaintiff 
commenced  an  action  claiming  a  declaration  that 
he  was  entitled  to  one-fourth  part  of  the  testa- 
tor's estates  and  to  mesne  profits,  and  he  alleged 
in  his  statement  of  claim  that  his  father  re- 
mained until  his  death  in  ignorance  of  the  pro- 
visions of  the  testator's  will ;  and  that  he  him- 
self did  not  discover  his  rights  therounder  until 
1875  ;  and  that  the  common  recovery  suffered  by 
R.  P.  was  invalid  : — Held,  that  the  common  re- 
covery suffered  by  the  tenant  in  tail  defeated  the 
limitations  over;  that  the  words  of  the  devise 
did  not  create  an  express  trust  within  3  &  4 
Will.  4,  c.  27,  s.  25  ;  and  that  the  plaintiff's  claim 
was  barred  by  3  &  4  Will.  4,  c.  27,  s.  34.  Dawkiiu 
V.  Penrhyn  {Lord),  4  App.  Cas.  51 ;  48  L.  J.,  Ch. 
304  ;  39  L.  T.  583  ;  27  W.  R.  173.  Affirming  6 
Ch.  D.  318 ;  37  L.  T.  80 ;  26  W.  R.  6. 

A  husband  left  landed  estate  to  his  wife  for 
life,  he  then  left  all  his  property,  real  and  per- 
sonal, not  **  otherwise  specifically  devised,'^  to 
trustees  upon  trust,  to  pay  to  his  wife  an  annuity 
'*  out  of  the  profits  and  issues  of  my  trade  and 
business  to  h^  hereafter  carried  on  by  my  three 
Fons  in  trust  for  the  benefit  of  my  wife  and  chil- 
dren, as  likewise  out  of  all  profits  arising  from 
nil  and  every  part  of  my  estate  and  property 
whatsoever."  After  the  widow's  death  the  landed 
estate  was  to  go  to  the  eldest  son,  "  only  on  con- 
dition of  well  and  truly  paving,  or  causing  to  be 
paid,  the  several  legacies  herein  directed,  and 
discharging  with  fidelity  the  different  trusts 
herein  committed  to  him,"  and  the  three  sons 
were  made  residuary  legatees  '^on  paying  and 
discharging  the  different  legacies  and  trusts  in 
this  my  will : " — Held,  that  the  will  did  impose 


upon  the  landed  estate  an  express  trust  for  the 
payment  of  the  annuity  withm  the  meaning  of 
s.  25  of  3  fr  4  WilL  4,  c27.  CuniumghamY.Foot, 
3  App.  Gas.  974;  38  L.  T.  889 ;  26  W.  R.  858. 
Reversing  11  Ir.  R.,  Eq.  306. 

BsfTiae  fnr  Bale.] — ^Under  a  devise  of  land 

upon  trust  for  sale,  the  proceeds  to  be  considered 
as  partof  the  personal  estate,  the  trustees  allowed 
part  of  the  land  to  remain  unsold  for  fifty  years : 
— Held,  that  the  trust  was  an  express  trust  within 
3  &  4  WilL  4,  c.  27  (the  Statute  of  Limitations), 
s.  25,  and  a  decree  for  the  execution  of  the  tmst 
of  the  unsold  land  was  made  at  the  suit  of  m 
residuary  legatee.  Mutlow  v.  Bigg,  18  L.  R., 
£q.  246  ;  22  W.  R.  469. 


In  reapaet  «f  Rents.]— A  testator  having 


devised  lands  to  R.  and  W.,as  trustees  of  his  will, 
with  power  to  grant  leases  of  such  dnratton  as 
ihey  should  think  advisable,  directed  that  W. 
should  receive  the  rent  to  be  reserved,  iqwn  cer- 
tain trusts.  On  tiie  death  of  W.,  his  heir-at-law, 
H.  entered  into  possession  of  the  whole  of  the 
lands : — ^Held,  in  a  suit  for  an  account  by  one  of 
the  cestuis  que  trustent  of  the  rent,  that  H.  was 
an  express  trustee  of  the  rent  within  s.  25  of  the 
Statute  of  Limitations  (3  &  4  WilL  4,  c  27),  and 
that  the  plaintiff  was  entitled  to  rely  upon  the 
section,  although  there  was  an  abs^ce  of  evi- 
dence Uiat  W.  was  the  surviving  trustee  of  the 
will.    Smitk  V.  Smith,  10  Ir.  R.,  Eq.  273. 

In   Favour   of  Creditors.] — ^A  testator 

charged  all  his  real  estate  with  payment  of  his 
debts  if  his  personal  estate  was  insufficient  to  pay 
them,  and  directed  his  executors  to  raise  sufficient 
for  their  payment  by  mortgage  or  otherwise  : — 
Held,  that  this  did  not  create  an  express  trust 
within  the  exception  contained  in  3  &  4  WilL  4, 
c.  27, 8.  25.  DickcnMon  v.  Teatdale,  1  De  G.,  J.  &  S. 
52  ;  32 L.  J., Ch. 37 ;  9  Jut.,  N. S.  237;  7  L.  T.655. 


Ko  Trust,  Express  or  In^lied,  oa  fMa  «f 

Will.] — In  1824  an  estate  was  conveyed  to  A.  in 
fee  by  way  of  mortgage,  the  conveyance  being 
upon  trust  to  selL  A.  by  his  will,  executed  in 
February,  1826,  devised  his  real  estates  to  trustees 
for  sale,  and  to  hold  the  proceeds  as  part  of  his 
personal  estate ;  he  then  devised  to  the  same 
trustees  all  estates  vested  in  him  by  way  of 
mortgage  or  in  trust  for  any  persons,  on  payment 
to  them  of  the  mortgage  moneys  to  convey  the 
mortgaged  hereditaments  to  the  persons  entitled 
to  the  equity  of  redemption  in  the  same,  and 
directed  that  the  mortgage  moneys  when  so  paid 
to  them  should  be  held  upon  the  same  trusts  as 
declared  concerning  his  personal  estate.  Subse- 
quently to  the  date  of  his  will,  A.  purohased  the 
equity  of  redemption  in  the  estate,  and  entered 
into  possession,  but  no  conveyance  was  ever  made 
to  him.  A.  died  in  October,  1826,  leaving  T.  uid 
C.  his  oo-heirs-at-law.  In  1827  the  trustees  of 
A.'s  will  entered  into  possession  of  the  estate  and 
administered  and  deidt  with  the  net  rents  and 
profits  in  accordance  with  the  trusts  of  the  will 
for  more  than  forty  years.  In  1 869  the  representa- 
tives of  Y.  set  up  a  claim  to  three-fourtns  of  the 
estate  on  the  grounds,  first,  that  A.  having  died 
intestate  as  to  the  estate,  one  moiety  descended 
on  Y.  as  one  of  his  heirs-at-law ;  secondly,  that 
C.  having  by  deed  released  all  her  right  and 
interest  in  the  estate  to  the  trustees  of  the  wilL 
such  release  operated  in  favour  of  (in  the  events 
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which  happened)  A.'8  two  residuary  legatees,  of 
whom  Y.  was  one,  and  consequentlj  that  a 
moiety  of  the  other  moiety  of  the  estate  also 
belonged.to  them  : — Held,  that  although  A.  died 
intestate'  as  to  the  estate,  and  a  moiety  thereof 
descended  on  Y.  as  one  of  his  co-heirs,  yet  that 
the  claim  of  Y.'s  representatiyes  was  barred  by 
the  Statute  of  Limitations,  there  being  no  trust, 
express  or  implied,  on  the  face  of  the  will  in 
favour  of  the  testator's  heirs.  Tardley  v.  ffoU 
landy  20  L.  K.,  Eq.  428 ;  33  L.  T.  301. 


Executor   assenting   to  Legacy.] — An 

executor  who  has,  under  the  terms  of  the  will, 
active  duties  as  a  trustee  to  perform  in  respect 
to  the  raising  and  investment  of  a  legacy  be- 
queathed upon  trust  for  a  minor,  by  assenting  to 
it  becomes  an  express  trustee,  so  as  to  save  the 
bar  of  the  3  &  4  Will  4,  c.  27,  s.  40.  O'ReUly 
V.  WaUh,  6  Ir.  K.,  Eq.  655. 


Barred  by  Knowledge  of  Bights.  1-— A. 


devised  his  real  estate  to  B.  charged  with  the 
payment  of  10,O0OZ.  each  to  E.  and  his  nephew 
C.  IL  had  no  nephew  C,  but  had  a  grand- 
nephew  called  C,  who  was  unknown  to  A.  A. 
died  in  1831,  and  in  1832  C.  claimed  the  legacy 
from  B.,  who  refused  to  pay  it  on  the  ground 
that  G.  was  not  the  legatee  intended.  C.  did  not 
again  claim.  B.'s  heir  (on  whom  the  estate 
descended)  by  his  will  created  an  express  trust 
*'  for  the  payment  of  all  charges  or  claims  then 
existing"  on  the  estate,  and  died  before  1851. 
In  1869  the  personal  representative  of  C.  (al- 
though previously  for  years  in  possession  of  the 
previous  correspondence  about  the  legacy) 
claimed  the  10,000Z.  from  the  person  then  in  pos- 
session of  the  lands  chareed,  subject  to  the  last- 
mentioned  trusts : — Held,  that  tiie  claim  was 
barred  by  lapse  of  .time  and  C.'s  knowledge  or 
means  of  knowledge  of  his  rights,  notwithstand- 
ing the  express  trust.  Carey  v.  Cuthhert.  22 
W.  B.  249. 

Dissolution  of  Partnership.]— After  a  dissolu- 
tion of  partnership,  by  which  the  continuing 
partner  covenanted  to  pay  the  debts  and  to  pay 
the  retiring  partner  a  sum  equal  to  half  the  next 
half-year*8  profits  : — Held,  that  non-payment  of 
a  debt  by  the  continuing  partner  during  the 
half-year  could  not  be  set  up  against  the  retiring 
partner  as  an  answer  to  the  Statute  of  Limi- 
tations. Wai$on  v.  WoodfuaUy  20  L.  B.,  Eq.  721  ; 
45  L.  J.,  Ch.  67  ;  24  W.  B.  47. 

Held,  also,  that  though  the  debt  was  from 
solicitors  to  a  client  in  respect  of  moneys  received, 
there  was  no  express  trust  to  exclude  the  opera- 
tion of  the  statutes.    Ih, 

Trustees  of  Funds  for  an  Association.] — ^A 
fund  was  established  at  Bombay  by  the  cove- 
nanted civil  servants  of  the  East  India  Company 
serving  in  that  presidency,  for  granting  pensions 
and  annuities  to  members,  their  widows  and 
children.  By  the  original  articles  certain  per- 
sons were  appointed  managers,  and  they  were 
declared  to  be  "  the  trustees  of  the  fund,"  and 
the  property  was  vested  in  them  : — Held,  that 
they  were  not  mere  trustees  for  the  association, 
but  trustees  properly  so  called,  and  that  the 
members  of  tne  fund  were  the  beneficiaries,  so 
that  the  defence  of  the  Statute  of  Limitations 
could  not  be  set  up  against  a  claimant  on  the 
fund,   merely  on   account    of    lapse  of   time. 


Edwards  v.  Warden^  1  App.  Gas.  281  ;  45  L.  J.. 
Ch.  713  ;  35  L.  T.  174. 

Wrongfol  Payment  by  Directors.] — The  di- 
rectors of  a  limited  company  for  several  years 
presented  to  the  general  meetings  of  shareholders 
reports  and  balance  sheets  in  which  various 
debts  known  by  the  directors  to  be  bad  were 
entered  as  assets,  so  that  an  apparent  profit  was 
shewn,  though  in  fact  there  was  none.  The 
shareholders,  relying  on  these  documents,  passed 
resolutions  declaring  dividends,  which  tne  di- 
rectors accordingly  paid.  An  order  having  been 
made  to  wind  up  the  company,  the  liquidator 
applied,  under  s.  165  of  the  Companies  Act, 
1862,  for  an  order  on  the  directors  to  replace  the 
amount  of  dividends  thus  paid  out  of  capital  : — 
Held,  that  the  claim  was  for  a  breach  of  trust, 
and  that  the  Statute  of  Limitations  could  not  be 
set  up.  ExcliuHge  Banking  Company,  In  re, 
FlHcrefVs  cote,  21  Ch.  D.  519  ;  52  L.  J.,  Ch.  217  ; 
48  L.  T.  86  }  31  W.  B.  174— C.  A.  Varying  51 
L.  J.,  Oh.  525  ;  46  L.  T.  474  ;  30  W.  B.  695. 


iv.  Fratid  a7id  Concealment, 

Title  to  Lands — Concealed  Fraud.] — A  person 
whose  legal  title  to  lands  is  barred  by  3  &  4  WiU. 
4,  c.  27,  may,  if  he  has  been  deprived  by  a  con- 
cealed fraud,  recover  by  a  suit  in  equity  under  s. 
26,  but  he  is  bound  to  shew  with  the  utmost 
strictness  that  he  is  entitled  to  the  privilege 
given  by  that  section.  Chetham  v.  tloa/re,  9 
L.  B.,  Eq.  571  ;  39  L.  J.,  Ch.  376  ;  22  L.  T.  67. 

Therefore,  where  a  plaintiff  sued  to  recover 
property  to  which  his  predecessor,  as  he  alleged, 
became  entitled  in  1769,  and  insisted  that  a 
register  book  containing  a  certificate  of  marriage, 
forming  the  principal  link  in  his  title,  had  been 
fraudulently  mutilated  in  order  to  prevent  him 
or  his  ancestors  from  obtaining  evidence  of  the 
marriage : — Held,  that,  by  reasonable  diligence, 
evidence  of  the  marriage  might  have  been  ascer- 
tained within  twenty  years  after  the  alleged 
fraud  had  been  committed  ;  and  that  he  had  not 
brought  his  case  within  that  section.    Tb. 

Sales  by  Life  Tenant.] — Fraudulent  sales 

had  been  made  by  a  tenant  for  life ;  his  son  died 
in  his  lifetime ;  the  tenancy  for  life  continued  to 
exist  for  above  thirty-five  years  after  these  frau- 
dulent sales.  On  the  tenant  in  remainder  be- 
coming entitled,  he  filed  a  bill  to  redeem  : — Held, 
that  he  was  not.  barred  by  the  lapse  of  time. 
Bandon  {EarV)  v.  Becker,  3  C.  &  F.  479. 


Succession  by  Illegitimate  Son — ^Know- 
ledge of  Agent] — In  a  case  of  concealed  fraud  a 
purchaser  for  value  is  not  entitled  to  the  protec- 
tion of  the  proviso  at  the  end  of  s.  26  of  the  3  &  4 
Will.  4,  c.  27,  if  his  agent  who  negotiated  the  pur- 
chase had  in  the  course  of  the  transaction  actual 
knowledge  of  the  fraud,  or  had  reason  to  believe 
that  a  fraud  had  been  committed.  Vane  v.  Vane, 
8  L.  B.,  Ch.  383  ;  42  L.  J.,  Ch.  299  ;  28  L.  T.  320 ; 
21  W.  B.  252.  Affirming  27  L.  T.  534  ;  21 W.  B.  66. 

By  the  words  a  *'  bon&  fide  purchaser  "  in  s.  26 
is  meant  a  person  who  has  given  full  value  for 
the  property.    lb. 

The  section  applies  where  the  person  who  has 
been  kept  out  of  possession  by  a  concealed  fraud 
has  had  all  along  a  legal  right  to  enter  as  well  as 
where  he  has  had  only  an  equitable  right.    lb, 

3  Q  2 
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Wrongftd  Worldiig  of  XIbm— lhBis«i0&  m 

Plans.] — ^The  plaintilb,  the  ownen  of  coal  mines, 
discoTeied  in  1872  that  the  defendant  more  than 
six  jears  pieyionsly  had,  when  woridng  an  ad- 
joining coUieiy,  worked  a  lai^  qoantity  of  the 
plaintiifB*  coal  by  breaking  their  bonndarj. 
There  had  been  no  subsidence  of  the  smfaoe  or 
anything  to  pnt  the  plaintiffs  on  inqniir,  and  the 
defendant  in  plans  which  he  kept  of  the  woilc- 
ings  in  his  own  mine,  had  not  muked  the  illegal 
workings  : — Held,  that  the  omission  in  the  plana 
was  not  sufficient  to  oonstitnte  a  case  of  con- 
cealed frand  so  as  to  entitie  the  plaintifEs  to  an 
acoonnt  and  damages,  Datoet  y.  Bagntdl,  2S 
W.  R.  690. 


A  plaintiff  alleged  in  his  bill  that  his  father 
mamed  A.  in  1797.  Three  weeks  before  the 
marriage  his  mother  A.  had  borne  a  son  6.,  bnt 
the  fact  of  his  having  been  bom  before  wedlock 
was  carefally  concealed,  and 'he  was  brought  np 
as  a  legitimate  son  and  heir  apparent  to  his 
father^s  title  and  estates,  to  whicn  he  eventually 
succeeded.  B.  married  0.  in  1823,  before  his 
father's  death,  and  he  died  in  1842,  leaving  D.  his 
eldest  son  and  hep*.  In  1866  the  plaintiff,  who 
was  the  eldest  son  bom  after  the  marriage  of  his 
Either  to  A.,  discovered  the  fact  of  B.'s  illegiti- 
macy, and  also  that  that  fact  was  known  to  B., 
and  also  to  the  father  of  C.  upon  the  negotiation 
for  the  marriage  of  B.  and  C.  He  prayed  a  decla- 
ration of  his  title,  and  an  account  of  rents  and 
profits  against  D. : — ^Held,  that  the  bill  suffi- 
ciently sJleged  a  concealed  fraud,  which  the 
plaintiff  could  not  with  reasonable  diligence 
have  known  sooner ;  that  G.  must  be  taken  to 
have  had  notice  of  B.*s  illegitimacy  through  the 
communication  thereof  to  her  fother  upon  the 
negotiation  for  a  settlement  on  her  marriage 
with  B.  ;  and  that  her  son  D.,  claiming  through 
the  same  marriage  settlement,  was  equally 
affected  with  the  same  notice.    Ih, 

Sy  Person  in  Fidueiarj  Position— Ko  Express 
Tmst.] — ^An  action  was  brought  by  a  company 
in  1879  against  a  former  director  to  recover  2502., 
on  the  ground  that  the  defendant  had  received  it 
from  a  debtor  to  the  company  as  a  bribe,  to  in- 
duce him  to  use  his  influence  to  obtain  favour- 
able terms  of  compromise  for  the  debtor.  The 
allegations  that  this  bribe  had  been  given  had  in 
1872  been  brought  before  the  directors  at  a 
board  meeting,  they  had  investigated  it,  and  as 
it  seemed  came  to  the  conclusion  that  the  charge 
was  unfounded,  as  no  proceedings  were  taken, 
and  it  was  not  alleged  that  the  other  directors 
had  been  acting  otherwise  than  bon&  fide  in  the 
matter  : — Held,  that  the  claim  of  the  company 
was  barred  by  the  Statute  of  Limitations. 
Although  where  a  trustee  receives  money  upon 
an  express  trust  and  wastes  it,  the  Statute  of 
Limitations  does  not  run  against  the  claim  of 
the  cestui  que  trust,  yet  where  a.  trustee  receives 
money  not  belonging  to  the  cestui  que  trust,  but 
which  the  cestui  que  trust  can  claim  on  the 
ground  that  the  receipt  of  it  was  a  fraud  upon 
him,  the  Statute  of  Limitations  will  run  against 
the  claim  of  the  cestui  que  trust  from  the  time 
when  he  discovers  the  fraud.  Metropolitan 
Bank  v.  Helron,  6  Ex.  D.  319  ;  43  L.  T.  676  ;  29 
W.  R.  370— C.  A. 

Concealed  Fraud  —  Absonoe  of  reasonable 
Xoans  of  Discoyerj.] — In  an  action  to  recover  by 
way  of  damages  money  lost  by  the  fraudulent 
representations  of  the  defendant,  a  reply  to  a 
defence  of  the  Statute  of  Limitations  that  the 
plaintiff  did  not  discover  and  had  not  reasonable 
means  of  discovering  the  fraud  within  six  years 
before  action,  and  that  the  existence  of  such 
fraud  was  fraudulently  concealed  by  the  defen- 
dant until  within  such  six  years,  was  held  good 
by  the  Court  of  Appeal  (Holker,  L.  J.,  dis^t- 
ing).  OibU  7.  ChLild,  9  Q.  B.  D.  69  ;  51  L.  J., 
Q.  B.  813  ;  46  L.  T.  248 ;  30  W.  R.  591— C.  A, 
Contra,  Imperial  Oculight  and  Coke  Company 
V.  London  Gaslight  Company^  10  Ex.  39 ;  2 
C.  L.  R.  1230 ;  23  L.  J.,  Ex.  303  ;  18  Jur.  497  ; 
and  JBunter  v.  Gibbons,  1  H.  &  N.  459  ;  26  L.  J., 
Ex.  1  ;  10  Jur.,  N.  S.  1249  ;  5  W.  R.  91. 


l>ato  of  BisooYOTj.] — Questions  having 

arisen  in  1862  between  the  lessees  of  two  adjoin- 
ing collieries,  one  of  such  lessees  being  the  West 
Hartlepool  Railway  Company,  as  to  the  boun- 
daries of  their  respective  collieries,  new  boondazy 
maps  were  prepared,  and  in  1864  it  was  by  an 
agreement  mutually  agreed  between  thepartiea 
that  all  claims  on  account  of  damage  of  every 
kind,  whether  by  trespass  or  otherwise,  should 
be  condoned.    Pending  that  agreement,  an  act 
of  parliament  was  passed  in  1863,  under  which 
the  West  Hartlepool  Company  were  to  sell  their 
collieries  within  a  period  of  five  years,  and  in 
1865  another  act  was  passed  whereby  the  West 
Hartlepool  Company  became  amalgamated  with, 
and  all  their  assets,  debts,  liabilities  and  engage- 
ments were  transferred  to,  the  railway  company. 
In  1870  the  plaintiffs  for  the  first  time  d^ 
covered,  and  the- evidence  distinctly  shewed,  that 
in  1863,  after  the  boundaries  had  been  settled, 
the    West    Hartlepool    Company  had    broken 
through  the  barrier  between  the  collieries  and 
work^  out  the  plaintiffs'  coal.    Upon  a  bill 
filed  for  an  account  of  the  coal  worked  by  the 
West  Hartlepool  Company,  and  for  damages  in 
respect  of  the  injury  sustained  by  the  bruJdng 
down  of  the  barrier : — Held,  that  the  working  of 
the  colliery  by  the  West  Hartlepool  Company 
was  not  ultrii  vires,  as  the  power  to  work  for  a 
period  of  five  years  must  be  implied  from  the 
authority  to  sell,  and   that  whatever  liability 
they  were  under  at  the  time  of  their  amalgama- 
tion with  the'Jrailway  company,  was  transferred 
to  the  defendant  company  by  the  Act  of  1865. 
EceleHoHical  CommUnonert  v.  North  JEdgtrm 
Railway  Company,  4  Ch.  D.  845  ;  47  L.  J.,  Ch. 
20  ;  36  L.  T.  174. 

Held,  also,  that  the  agreement  of  1864  did  not 
operate  as  a  release  of  the  injury  then  done,  as 
the  plaintiffs  did  not  then  know  and  had  no 
means  of  knowing  that  the  injury  had  been 
committed.    lb. 

Held,  also,  that  there  being  no  laches  on  the 
part  of  the  plaintiffs  in  not  discovering  the 
mjury  at  an  earlier  period,  the  statute  com- 
mence to  run  only  from  the  time  of  such  dis- 
covery,   lb, 

V.  Action/or  Aeeount  and  in  other  Cues. 

Life  Estate— Sale  of  Timber.]— Real  estate 
was  devised  to  A.  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  re- 
mainder to  the  fiist  and  other  eons  of  A.  in  tail 
male,  with  remainder  to  B.,  C,  and  D.,  and  their 
first  and  other  sons  in  a  similar  way,  with  re- 
mainder to  the  testator's  right  heirs,  with  liberty 
to  any  tenant  for  life  for  the  time  being  to  teil 
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luid  conyert  timber  for  the  pm-pose  of  repairs. 
A.  enjoyed  the  estate  as  tenant  for  life,  the 
ultimate  remainder  in  fee  being  vested  in  him, 
down  to  his  death  in  1859.  B.  enjoyed  the  estate 
in  the  same  way  down  to  his  death  in  1864.  C. 
then  entered  into  possession.  A.  and  B.  had 
each  cat  timber  and  sold  it,  but  had  expended 
money  in  repairs.  In  1869  C.  filed  a  bill  to 
make  their  estates  respectively  account  for  such 
timber.  The  court  refused  an  account  against 
A.'s  representative ;  first,  because  he  had  ex- 
pended more  than  he  had  received ;  secondly, 
because  the  claim  was  barred  by  the  statute. 
An  account  of  what  had  been  received  and  paid 
by  B.  during  his  life  was  directed.  Birch- JVol/e 
V.  Birch,  9  L.  R.,  Eq.  683  ;  39  L.  J.,  Ch.  345  ;  23 
L.  T.  216  ;  18  W.  R.  694. 

Aotion  against  Agent.] — ^An  agent  who  stands 
in  a  fiduciary  relation  to  his  principal  cannot 
set  up  the  statute  in  bar  of  a  suit  for  an  account 
by  his  principaL  Burdlch  v,  Garrich,  5  L.  R., 
Ch.  233  ;  39  L.  J.,  Ch.  369  ;  18  W.  R.  387. 

An  agent,  who  was  a  solicitor  in  London,  held 
^  power  of  attorney  from  his  principal  in 
America  to  sell  his  property  and  invest  the  pro- 
ceeds in  his  name.  The  agent  received  certain 
moneys  under  the  power  and  paid  them  into  his 
own  bankeis  to  the  general  account  of  his  firm. 
The  principal  died  in  1859  intestate.  In  1867 
his  widow  took  out  administration  to  his  estate, 
;and  in  1868  she  filed  a  bill  against  the  agent  for 
an  account : — Held,  that  the  agent  held  the 
money  in  trust  for  his  principal,  and,  therefore, 
the  statute  was  no  bar  to  the  suit.    lb. 

There  being  no  proof  that  the  agent  had  made 
.-any  interest  or  profit  by  the  money  in  his  hands, 
he  was  charged  with  simple  interest  at  bl,  per 
»cent.    Jb, 

Partnership  Acconnts.]— In  1858  the  plaintifE 
and  defendant  entered  into  partner^ip  trans- 
ductions which  came  to  a  final  termination  in 
J861,  when  the  defendant  admitted  that  787/. 
was  due  to  the  plaintiff,  but  he  never  subse- 
quently made  any  admission  of  the  debt,  or  pro- 
mise to  pay.  The  plaintiff  brought  an  action  for 
.an  account  of  the  partnership  dealings  : — Held, 
'that  the  Statute  of  Limitations  was  a  good  de- 
fence to  a  claim  for  partnership  accounts.  Nbyes 
V.  Crawley,  10  Ch.  D.  31  ;  48  L.  J.,  Ch.  112  ;  39 
L.  T.  267  ;  27  W.  R.  109. 

Equity  acting  on  Analogy  to  the  Statute.] 

— ^When  the  remedy  in  equity  is  correspondent 
to  a  remedy  at  law,  and  the  latter  is  subject  to  a 
limitation  in  point  of  time  by  the  Statute  of 
Limitations  through  being  included  withm  the 
words  of  the  statute,  a  court  of  equity  there  acts 
in  analogy  to  the  statute,  and  adopts  the  enact- 
ment of  the  statute  as  its  own  rule  of  procedure. 
But  if  any  proceeding  in  equity  is. included  with- 
in the  wonls  of  the  statute,  there  a  court  of 
equity,  like  s  court  of  law,  acts  in  obedience  to 
the  statute.  Ktwsb  v.  Oye,  5  L.  R.,  H.  L.  656  ; 
42  L.  J.,  Ch.  234. 

The  phrase  "  comprised  in  the  same  account " 
in  the  19  &  20  Vict  c.  97,  s.  9,  means  that 
"  would  have  been  comprehended  in.*'    lb. 

T.  advanced  12,000/.  to  G.  on  the  terms  of 
partnership.  T.  made  a  will,  leaving  this  money 
equally  between  E.  and  G.  T.  died  in  December, 
1854,  before  old  Covent  Garden  Theatre  was 
burned  down,  which  event  took  place  in  March, 


1856.  There  had  been  before  December,  1854, 
negotiations  between  G.  and  H.  to  allow  G.  the 
use  of  Her  Majesty's  Theatre ;  but  though  5,000/. 
(part  of  T.'s  12,000/.)  had  been  paid  to  H.  under 
these  negotiations,  he  had  never  performed  his 
contract.  G.  finally  brought  an  action  against 
H.,  and  recovered  judgment  for  6,000/.,  but  ulti- 
mately (after  the  death  of  T.,  yet  within  six 
years  of  the  date  of  a  bill  filed  by  E.  for  an 
account)  consented  to  accept  2,500/.  as  a  com- 
promise. E.,  in  December,  1864,  filed  a  bill 
against  G.  for  an  account  of  profits  in  the  part- 
nership with  T.,  and  what  was  due  to  E.  in 
respect  thereof  under  T.'s  will : — Held,  that  his 
right  under  T.'s  will  began  in  December,  1854, 
and  was  barred  in  equity  by  analogy  to  the 
Statute  of  Limitations,  the  bill  not  having  been 
filed  till  1864.    lb. 

Held,  also,  that  the  surviving  partner  not 
being  a  trustee  for  the  executors  of  his  deceased 
partner,  the  payment  of  the  2,500/.  from  H. 
within  six  years  from  filing  the  bill  did  not  take 
the  case  out  of  the  statute.    J^. 

.  Claims  of  Sxeoutors.]— The  Statute  of  Limita- 
tions does  not  run  in  equity  against  the  right  of 
an  executor,  or  of  an  executor  of  an  executor,  to 
have  his  accounts  taken  and  his  liability  as  an 
accounting  party  defined  by  inquiries  under  the 
direction  of  the  court.  Smith  v.  O' Grady, 
3  L.  R.,  P.  C.  311  ;  39  L.  J.,  P.  C.  63  ;  23  L.  T. 
476  ;  19  W.  R.  22. 

The  Statute  of  Limitations  does  not  run  in 
equity  against  the  right  of  an  executor,  or  of  an 
executor  of  an  executor,  to  sue  the  persons  bene- 
ficially interested  in  the  estate  for  recovery  of 
payments  made  in  excess  of  assets  in  hand.    lb. 

An  executor  coming  to  the  court  after  twelve 
years*  delay,  asking  to  have  the  accounts  of  his 
estate  taken,  is  not  disentitled.    lb, 

A  person  bequeathed  all  his  real  and  per- 
sonal estate  in  Jamaica,  after  payment  of 
debts  and  legacies,  to  his  grandchildren,  to  be 
apportioned  when  they  should  attain  twenty- 
one,  and  appointed  R.  executor  of  his  will  and 
guardian  in  respect  of  his  real  estate.  The 
testator  died  in  1832,  and  R.  entered  into  posses- 
sion of  the  real  and  personal  estate.  R.  died  in 
1850,  and  appointed  S.  his  executor.  The  grand- 
children attained  their  majority  in  1865,  and  in 
that  year  S.  filed  a  petition  praying  that  an 
account  might  be  taken  of  the  real  and  personal 
estate  of  the  testator  : — Held,  that  he  was  en- 
titled, notwithstanding  the  delay,  as  a  matter  of 
right  to  have  an  account  taken  of  the  personal 
estate  of  the  testator,  and  inasmuch  as  R.  hod 
been  appointed  guardian  in  respect  of  the  real 
estate,  and  had  entered  into  possession  of  the 
same,  accounts  should  also  be  taken  of  the  rents 
and  profits  of  the  real  estate  of  the  testator.    lb, 

A  remainderman  paid  with  his  own  money, 
after  he  came  into  possession,  interest  which  had 
accrued,  during  the  preceding  estate  for  life, 
upon  charges  iSecting  the  inheritance  : — Held, 
first,  that  his  executors  were  entitled,  in  1870 
(as  against  the  personal  representative  of  the 
tenant' for  life),  to  be  recouped  out  of  a  fund  in 
court,  the  produce  of  rents  of  the  life  estate 
brought  in,  in  1815,  by  a  receiver  appointed  in 
an  incumbrancer's  suit  instituted  against  the 
tenant  for  life.  Howlin  v.  Sheppard,  6  Ir.  R , 
Eq.  38. 

Held,  secondly,  that  the  fund  having  remained 
in  court,  during  the  whole  period  from  1815  to 
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1S70,  in  usuin  jus  habentium,  the  claim  of  H.'s 
executor  was  not  barred.    lb. 

In  AdminiBtration  Action.] — In  an  adminis- 
tration action  commenced  In  December,  1878, 
bj  one  executor  of  a  testator,  who  was  also  a 
creditor  of  his  testator,  against  his  co-executor, 
the  usual  judgment  in  a  creditor's  action  was 
pronounced  in  December,  1879,  and  some  time 
afterwards  a  claim  was  brought  in  by  a  creditor 
against  the  estate  upon  a  promissory  note  of  the 
testator,  dated  in  November,  1873  : — Held,  that 
the  claim  was  barred  by  the  statute.  Stem- 
dale  V.  HanhiJi^on  (1  Sim.  393)  observed  upon. 
Orea/ce»^  In  re.  Bray  v.  Toficld^  18  Ch.  D.  551  ; 
50  L.  J.,  Ch.  817  ;  45  L.  T.  464  ;  30  W.  R.  55. 


Glaim  by  Creditors — ^ITeeeuity  of  Plea.] 


— An  administrator  is  not  bound  to  set  up  the 
Statute  of  Limitations  in  respect  of  the  payment 
of  the  balance  of  a  sum  of  money  promised  by 
the  deceased  to  be  paid  to  his  daughter  on  her 
marriage.     Oarratt,  In  re,  18  W.  R.  684. 


Time  for,  when  beginning  to  Bnn.] — 


An  ordinary  administration  decree  in  a  legatee's 
suit  operates  as  a  judgment  in  favour  of  creditors  ; 
so  that  time  under  the  Statute  of  Limitations 
begins  to  nm  from  the  date  of  the  decree.  Finch 
V.  Fin<}h,  45  L.  J.,  Ch.  816  ;  35  L.  T.  235. 


Bight  against  Bealty,  when  Debt  barred 


against  Personalty.]— Semblc,  that  if  the  re- 
medy of  a  creditor  against  the  personal  estate  is 
barred,  while  his  remedy  against  the  real  estate 
has  been  kept  alive,  the  real  estate  can  be  made 
liable,  although  there  is  no  legal  personal  repre- 
sentative. Boatwright  v.  Boatwright,  17  L.  R., 
Eq.  71;  43  L.  J.,  Ch.  12;  29  L.  T.  603;  22 
W.  R.  147. 

.  Testator  mortgaged  an  estate  to  plaintifEs,  and 
devised  it  to  three  executors  upon  trusts  in 
favour  of  his  daughters,  and  after  the  death  of 
all  his  children  for  sale.  The  executors  distri- 
buted the  whole  personal  estate  without  pro- 
viding for  the  mortgage  debt.  After  this  one  of 
the  executors  died.  The  daughters  occupied  the 
farm  for  twenty  years  after  the  distribution  of 
the  personal  estate,  paying  rent  to  the  executors, 
and,  until  1880,  paying  the  interest  on  the  mort- 
gage. The  mortgagees  then  brought  an  action 
for  foreclosure  or  sale,  and  claimed  to  have  any 
deficiency  made  good  by  the  two  surviving 
executors  and  the  executors  of  the  deceased 
executor  : — Held,  that  any  claim  founded  on  the 
devastavit  in  distributing  the  personal  estate 
was  barred  after  six  years,  but  that  the  plaintiflfs 
were  entitled  to  foreclosure,  and  to  an  order  for 
administration  of  the  mortgagor's  estate.  Gale, 
In  re,  Blake  v.  Gale,  22  Ch.  D.  820 ;  48  L.  T. 
101 ;  31  W.  R.  538. 

EfFeot  on  Legacies.] — When  a  legacy,  charged 
upon  the  residuary  real  estate  w^as  bequeathed 
to  trustees,  for  B.  for  life,  and  after  his  death 
for  his  children,  and  there  was  not,  during  his 
life,  from  1806  to  1863,  any  payment  made  on 
account  of  the  legacy,  or  any  trustee  capable  of 
giving  a  discharge  for  it : — Held,  that  the  Statute 
of  Limitations  did  not  begin  to  run  against  the 
children  until  the  death  of  B.  Carroll  v.  Ifar- 
grave,  5  Ir.  R.,  Eq.  123. 

A  testatrix  gave  property,  consisting  partly  of 


had  a  power  of  appointment,  and  also  all  her 
own  property,  to  three  gentlemen,  whom  she 
also  appointed  her  executors,  upon  trust  to  pay 
the  income  to  her  daughter  for  life,  and  i^ter 
her  daughter's  death  upon  trust  to  pay  several 
charitable  legacies,  and  she  constituted  her 
executors  residuary  legatees.  On  a  biU,  filed 
nearly  thirty  years  after  her  death,  to  obtain 
payment  of  one  of  the  legacies  : — Held,  that  the 
legacy  was  barred  by  the  statute,  and  that  there 
was  no  trust  so  as  to  take  it  out  of  the  operation 
of  the  statute,  inasmuch  as  there  had  been  no 
fund  set  apart  for  the  payment  of  it^  Cadhury 
V.  Smith,  9  L.  R.,  Eq.  37  ;  24  L.  T.  62. 

The  executors  paid  the  amount  of  one  of  the 
charitable  legacies  as  a  gift  from  themselves,  but 
they  obtained  a  receipt  for  the  amount,  releasing 
them  from  all  liability  in  respect  of  the  legacy  : 
— Held,  notwithstanding  the  release,  that  this 
was  not  an  admission  of  assets  to  pay  all  the 
legacies.    lb. 

After  the  death  of  one  of  the  executorsi,  his 
representatives  paid  the  surviving  executor 
7007.  as  his  share  of  the  residuary  estate  : — Held, 
that  this  did  not  amount  to  an  admission  of 
assets  for  payment  of  thei  l^acies  in  full,  bat 
only  to  an  admission  that  there  would  have  been 
so  much  money  applicable  towards  payment  of 
the  legacies  if  they  had  not  been  biured  by  the 
statute.    lb, 

A  legatee,  after  the  lapse  of  twenty-three 
years,  sent  in  a  claim  for  his  legacy.  The  sur- 
viving executrix  had,  during  part  of  the  time, 
been  a  lunatic  : — Held,  that  her  lunacy  was  no 
bar  to  the  statute  running.  Boldero  v.  ffalpim, 
Ifawes,  JEaf  parte,  19  W.  R.  320. 

By  a  will  of  a  testator  who  died  in  1827,  of 
which  W.  was  sole  executor,  a  l^pacy  was  be- 
queathed to  E.,  who  died  in  1830,  having 
bequeathed  her  residuary  personal  estate  to  W. 
E.'s  v^ill  was  proved  in  1835  by  W.,  who  was 
afterwards  found  to  be  a  lunatic  &om  the  3rd 
December,  1840.  On  the  12th  October,  1848, 
administration  with  the  will  annexed  of  the 
testator^s  estate  during  the  lunacy  was  granted 
to  M.  W.  died  in  1857,  and  in  December,  1858, 
a  bill  was  filed  for  the  administration  of  his 
estate.  The  legacy  had  never  been  paid.  Hie 
Statute  of  Limitations,  which  applies  to  the 
recovery  of  legacies,  passed  in  1833 : — Held, 
that  a  present  right  to  receive  the  legacy,  within 
3  &  4  Will.  4,  c.  27,  s.  40,  did  not  accrue  to  any 
one  until  the  administration  granted  to  M.  in 
October,  1848  ;  and  hence,  that  the  right  to  sue 
for  the  legacy  was  not  barred.  Binns  v.  MekaU^ 
2  L.  R.,  Eq.  256 ;  35  L.  J.,  Ch.  635  ;  14  W.  R.  727. 

Where  the  person  liable  for  the  payment  of  a 
legacy,  and  the  person  entitled  to  receive  it,  are 
the  same,  no  question  of  limitation  under  the 
statute  can  arise.    lb. 

Set-off'  of  Barred  Debt.]— A  debt  dae  to  an 
intestate's  estate  from  one  of  the  next  of  kin, 
barred  by  the  Statute  of  Limitations,  was  set  off 
against  his  share  in  the  estate.  White  v.  Cord^ 
well,  20  L.  R.,  Eq.  644 ;  44  L.  J.,  Ch.  746 ;  23 
W.  R.  326. 

Debt  due  from  a  Beceiver.] — A  sum  of  mon^ 
dae  from  a  receiver,  whether  the  amount  hiis 
been  ascertained  or  not,  was  held,  so  long  as 
the  recognizance  exists,  to  be  a  debt  of  recoxd. 
Seagram  v.  Tuch,  18  Ch.  D.  296  ;  50  L.  J.,  Ch. 


realty  and  partly  of  personalty,  over  which  she  J  572  ;  44  L.  T.  800  ;  29  W.  R.  784. 


1983       LIMITATIONS  (STATUTE  OF)— Personal  Actions,  &c.       1934 

The  leoeiTer  is  a  trustee  of  snch  monej  for  the 
persons  entitled  theieto,  and  cannot,  as  against 
them,  avail  himself  of  the  Statute  of  Limitations, 
although  his  final  accounts  have  been  passed, 
and  the  recognizances  vacated.     lb. 


2.  Avoidance  by  Pbooess. 

a.  Within  what  Time. 

Issue  of  Writ.] — ^Where  an  action  must  be 
brought  within  three  months,  it  is  sufficient  for 
the  pUuntifE  to  prove  a  writ  sued  out  within  such 
time,  and  his  declaration  within  ajear  afterwards, 
without  shewing  such  writ  returned.  Panons  v. 
King,  7  T.  B.  6. 

A  concurrent  writ  of  summons  under  15  &  16 
Vict.  c.  76,  8.  9,  can  only  be  issued  within  six 
months  from  the  time  of  issuing  the  original  writ. 
Cole  V.  Sherard,  H  Ex.  482. 

Extention  of  Time.]— Order  LYII.  r.  3  of  the 
Judicature  Act  docs  not  apply  to  extensions  of 
time  which  prevent  the  operation  of  the  Statute 
of  Limitations.  Morrit  v.  Richards,  45  L.  T. 
210  ;  46  J.  P.  37.  See  also  Doyle  v.  Kat^niany  3 
Q.  B.  D.  340—0.  A. 

CroBi  Demands.] — Where  there  are  cross  de- 
mands between  parties,  which  accrued  at  nearly 
the  same  time,  for  which  bills  are  given,  both  of 
which  would  be  barred  by  the  statute,  but  the 
plaintiff  has  saved  his  limitation  by  suing  out 
process,  and  the  defendant  has  not,  such  process 
operates  upon  the  set-off,  and  prevents  the  plain- 
tiff from  availing  himself  of  the  statute  to  defeat 
it.     Ord  V.  Rusj>iniy  2  Esp.  570. 

Bvidenee  of— Pleading.] — ^A  plea  of  the  statute 
stated  that  the  cause  of  action  did  not  accrue 
within  six  years  next  before  the  commencement 
of  the  suit.  The  plaintiff  replied,  that  the  cause 
of  action  did  accrue  within  six  years: — ^Held, 
that  without  specially  replying  process  issued, 
the  plaintiff  might  on  this  replication  prove  a 
quo  minus  to  have  issued  withm  the  six  years, 
and  produce  the  roll  to  shew  the  continuances 
regularly  entered  up  accordingly.  Diekevison  v. 
Teoffuey  1  0.,  M.  &  B.  241;  4  Tyr.  450. 

b.  Necessary  Process. 

Serrlee  of  Writ.]— Under  2  &  3  Will.  4,  c.  39, 
s.  10,  it  was  not  necessary  to  serve  or  endeavour 
to  serve  a  writ  which  was  issued  to  avoid  the 
effect  of  the  statute  ;  it  was  sufficient  to  return 
it  non  est  inventus,  and  enter  it  of  record.  Wil- 
liams V.  Roherts,  1  0.,  M.  &  B.  676  ;  3  D.  P.  0. 
513;  5  Tyr.  421;  1  Gale,  56. 

The  court  would  not  allow  process  to  be  served 
at  the  house  of  the  agent  of  a  defendant  out  of 
the  jurisdiction,  in  order  to  save  the  statute. 
Frith  V.  Donegal  (^LordT),  2  D.  P.  0.  627. 

Amendment.] — The  court  will  allow  a  writ  of 
summons  to  be  amended  where  the  statute  would 
otherwise  operate  as  a  bar.  Oreen  v.  JCettleby, 
8  D.  P.  0.  783. 

The  court  refused  to  allow  the  dates  of  writs 
of  summons  to  be  altered,  for  the  purpose  of 
preventing  the  plaintiff's  claim  from  being  barred 
by  the  statute.  Campbell  v.  Smart,  5  0.  B.  196 ; 
5  D.  &  L.  335  ;  17  L.  J.,  0.  P.  63. 

Be-sealing.] — ^Where  a  writ  of  summons,  tested 


in  time  to  save  the  statute,  was  re-sealed  in  con- 
sequence of  an  alteration  in  the  description  of 
the  defendant  and  the  county  in  which  he  resided, 
and  was  not  served  until  after  the  six  years  had 
expired  : — Held,  that  the  re-sealing  did  not 
amount  to  a  re-issuing  of  the  writ,  and  that  it 
was  not  necessary  for  the  plaintiff  to  shew  when 
the  re-sealing  took  place.  Braithtoaite  v.  Mont- 
ford  iLord),  2  0.  &  M.  408;  4  Tyr.  276. 

c.  Benewlnff  and  Oontlnulng. 

Under  15  k  16  Viet.  o.  76,  s.  11.]— The  six 
months  during  which  a  writ  continues  in  force 
after  its  renewal  are  to  be  computed  inclusively 
of  the  day  of  renewfd.  Anon.,  1  H.  &  0.  664  ; 
32  L.  J.,  Ex.  88;  7  L.  T.  718;  11  W.  B.  293. 

Where  a  writ  of  summons  had  been  issued  be- 
fore the  0.  L.  P.  Act  of  1852  came  into  opera- 
tion, and  had  been  duly  continued  up  to  that 
time,  the  first  renewal  under  that  act  was  quasi 
the  original  writ.     CoU  v.  Sherard,  11  Ex.  482. 

A  writ  of  summons  was  issued  dated  Nov.  7, 
1853,  with  a  view  to  save  the  statute.  It  was 
renewed  on  the  6th  of  May,  1854.  On  November 
6th  following,  the  plaintiff  applied  to  the  officer 
of  the  court  to  renew  it  again,  but  the  latter  re- 
fused, considering  it  too  mte,  and  that  the  six 
calendar  months  had  expired.  The  court,  with- 
out deciding  whether  the  renewal  would  be 
valid,  directed  that  the  writ  should  be  renewed 
nunc  pro  tunc,  as  the  dates  would  appear  on  the 
record.  Anon.,  3  0.  L.  B.  78  ;  24  L.  J.,  Q.  B.  23  ; 
18  Jur.  1104 ;  8.  -P.,  Dlaek  v.  Oreen,  15  0.  B. 
262 ;  3  0.  L.  B.  38  ;  24  L.  J.,  0.  P.  1 ;  18  Jur.  1017. 

Within  six  months  of  issuing  a  writ,  the 
plaintiff's  attorney  paid  the  proper  fees  at  the 
office  for  its  renewal,  but  he  inadvertently  n^- 
lected  to  get  the  seal  of  the  court  impressed 
upon  it  ;  after  the  lapse  of  the  six  months  the 
omission  was  discovered.  There  having  been  no 
default  in  their  officer,  the  court  refused  to  order 
the  seal  to  be  impressed  nunc  pro  tunc,  in  order 
to  prevent  the  running  of  the  statute.  Nazer  v. 
Wade,  1  B.  &  S.  728  ;  31  L.  J.,  Q.  B.  5  ;  8  Jur., 
N.  8.  134  ;  6  L.  T.  604  ;  A  P.,  Bailey  v,  Owen, 
9  W.  B.  128. 

The  last  day  for  re-sealing  a  writ,  so  as  to 
save  the  statute,  expired  on  Saturday,  the  28th 
December,  within  the  Ohristmas  holidays.  A 
party  who  attended  at  the  office  on  that  day  for 
the  purpose,  found  it  shut,  and  the  officer  having 
refused  to  re-seal  the  writ  on  the  following  Mon- 
day, the  court  refused  to  order  him  to  do  it 
afterwards  nunc  pro  tunc.  Beans  v.  Jones,  2 
B.  it  S.  45. 

Where  any  one  of  several  defendants  named 
in  a  writ  of  summons  has  not  been  served,  and 
there  are  others,  upon  whom  service  might  have 
been,  but  is  not,  effected,  a  renewal  of  the  writ, 
on  the  ground  of  the  non-service  of  such  one,  will 
prevent  the  operation  of  the  statute  in  favour  of 
such  others.  Dickson  y.  Capes,  11  Ir.  0.  L.  B.  334. 

Befbre  15  it  16  Viet.  e.  76.]— The  issue,  as 
set  out  in  a  writ  of  trial,  stated  the  suing  out  of 
a  former  writ  of  summons  to  meet  a  plea  of  the 
statute.  The  plaintiff  having  obtained  a  verdict 
upon  an  issue  taken  on  the  accrual  of  the  action 
within  six  years,  the  court  refused  to  grant  a  new 
trial  upon  an  affidavit  that  no  such  writ  had 
ever  been  returned,  and  that  no  continuances 
had  been  entered  upon  the  roll,  and  that  the 
issue  delivered  contained  no  notice  of  a  former 
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writ.  Barper  v.  Phillips,  7  M.  &  G.  397  ;  8 
Scott,  N.  R.  116. 

To  a  plea  of  the  statute,  the  plaintiff  replied 
that  a  writ  i£8ued  under  2  WilL  4,  c.  39,  s.  10, 
and  alleged  that  the  writ  was  returned  '^by 
Henry  Weeks  and  William  Gilbertson  : " — Held, 
no  ground  of  demurrer.  Williams  y,  Williams, 
2  D.,  N.  S.  209  ;  10  M.  &  W.  174. 

It  was  not  necessary,  in  order  to  prevent  the 
operation  of  the  statute,  that  the  writ  of  sum- 
mons, should,  after  an  appearance  entered  by  the 
defendant  subsequently  to  the  issuing  of  a  dis- 
tringas, have  been  served  on  the  d^endant  in 
person,  or  returned  non  est  inventus,  or  entered 
of  record  in  compliance  with  2  Will.  4,  c.  39, 
8. 10.  Jtmes  V.  Boxer,  6  D.  &  L.  674  ;  7  C.  B. 
58  ;  18  L.  J.,  C.  P.  186  ;  13  Jur.  960. 

A  declaration  stated  that  the  plaintiff  retained 
the  defendant  as  an  attorney  to  prosecute  and 
conduct  an  action,  for  tlie  recovery  of  a  debt, 
and  it  became  his  duty,  as  such  attorney,  to  use 
due  care  and  diligence  in  prosecuting  and  con- 
ducting the  action.  Breach,  that  he  £d  not  use 
due  care  and  diligence;  but,  on  the  contrary 
thereof,  prosecuted  and  conducted  the  action  in 
a  careless  and  an  unskilful  manner,  in  this,  to 
wit,  that  he,  having  sued  out  writs  for  the  pur- 
pose of  preventing  the  action  from  being  barred, 
"did  not  duly  file  the  writs  with  the  proper 
officer  of  the  court,  according  to  the  necessary 
and  accustomed  practice  of  the  court  : " — Held, 
after  verdict,- and  after  judgment  for  the  plain- 
tiff, that  the  word  "  filing "  might  be  under- 
stood of  bringing  the  writ  into  the  office  for  the 
purpose  of  its  being  entered  on  the  record  ;  and 
that  the  duty  of  the  defendant  was  properly  laid, 
and  the  breach  of  that  duty  properly  assigned  in 
the  declaration.  Huwter  v.  CkUdwell,  10  Q.  B. 
69  ;  12  Jur.  285— Ex.  Ch. 

Isfue  of  an  Alias.] — ^A  writ  of  summons 

issued  under  the  Uniformity  of  Piocess  Act  ex- 
pired before  the  24th  of  October,  1852,  when  the 
16  &  16  Vict,  c  76,  came  into  operation  : — Held, 
that  an  alias  to  save  the  statute  must  issue 
pursuant  to  the  former  act.  Oapp  v.  Robinson, 
12  C.  B.  828. 

3.  AGBEElfENTS   TO  WAIVE   THE  STATUTE. 

Consideration  for.]— Semble,  there  may  be  an 
agreement,  that  in  consideration  of  an  inquiry 
into  the  merits  of  a  disputed  claim,  no  advantage 
shall  be  taken  of  the  statute,  in  respect  of  the 
time  employed  in  the  inquiry,  and  an  action 
may  be  brought  for  a  breach  of  such  agree- 
ment. East  India  Company  v.  Paul,  7  Moore, 
P.  C.  C.  86  ;  14  Jur.  263. 

A  parol  agreement  was  entered  into  between 
the  executors  of  L.  and  T.,  that  various  old  ac- 
counts between  their  testators  should  be  settled 
without  reference  to  the  time  that  they  had 
been  running,  and  that  a  balance  should  be 
struck.  The  accounts  were  accordingly  settled, 
and  the  executors  of  L.  were  allowed  the  value 
of  a  promissory  note,  which,  but  for  the  agree- 
ment, would  have  been  barred  by  the  statute. 
The  executors  of  T.  afterwards  discovered  a 
note  from  L.  to  T.,  which,  but  for  the  same 
reason,  would  have  been  barred  by  the  statute  : 
— Held,  that  the  agreement  was  one  for  valu- 
able consideration  on  both  sides  to  waive  the 
benefit  of  the  statute,  and  ought  to  be  enforced. 
Lade  v.  Trill,  6  Jur.  272. 


When  CSonditionaL] — ^A.,  being  indebted  to  B. 
on  two  overdue  bills  of  exchange,  gave  a  written 
undertaking,  as  follows : — "  In  consideratioii  of 
your  not  proceeding  on  the  bills,  I  hereby  debar 
myself  of  the  plea  of  the  Statute  of  limitations 
in  case  of  my  being  sued  for  the  recovery  of 
the  amounts  of  the  bills,  and  I  promise  to  pay 
them  whenever  my  circumstances  enable  me  to 
do  so,  and  I  may  be  called  upon  for  that  pur- 
pose : " — ^Held,  that  the  statute  began  to  run  as 
soon  as  A.  became  of  ability  to  pay,  although 

B.  had  had  no  notice  or  knowledge  of  snch 
ability,  and  had  made  no  demand  of  payment. 
Waters  v.  Thanet  (^JEarV),  2  G.  &  D.  166 ;  2 
Q.  B.  757  ;  6  Jur.  708. 

4.  Acknowledgment  in  Bab. 

a.  Simple  Contract  Debts, 
i.  AcknoiDledgments  generally. 

Under  9  Geo.  4,  e.  14— Sy  Parol.]— The  first 

clause  has  a  retrospective  operation,  and  applies 
to  a  parol  acknowledgment  made  before  the 
statute  came  into  force,  although  the  acknow- 
ledgment was  made  before  the  passing  of  the 
act.  Tovoler  v.  Chatterton,  3  M.  &  P.  619  ;  6 
Bing.  268 ;  S,  P.,  Ansell  v.  Ansell,  8  C.  fc  P. 
663  ;  Amner  v.  Cattle,  2  M.  &  P.  367.  But  see 
Moon  V.  Dnrden,  2  Ex.  22. 

Where  a  person  having  entered  into  a  written 
guarantee,  and  become  liable  upon  it  at  a  period 
of  more  than  six  years  before  the  commence- 
ment of  the  action,  verbally  promised  within 
six  years  that  the  matter  should  be  arranged ; 
and  afterwards  on  an  action  being  brought, 
pleaded  actio  non  accrevit  infra  sex  annos  : — 
Held  (before  9  Geo.  4,  c.  14,  s.  1),  that  the 
Statute  of  Frauds  having  been  once  satisfied  by 
the  original  promise  being  in  writing,  it  was 
not  necessary  in  order  to  take  the  case  out  of 
the  Statute  of  Limitations  that  the  latter  pro- 
mise should  also  be  in  writing.  Oihhant  t. 
JUrCasland,  1  B.  &  A.  690. 

EfEoot  of  Statnto.]— The  statute  does 

not  alter  the  law  as  to  the  nature  of  the  pro- 
mise, but  merely  substitutes  a  different  mode 
of  proot  Hay  dan  v.  Williams,  4  M.  &  P.  811  : 
7  Bing.  163  ;   8,  P.,  Dickinson  v.  Hatfield^  3 

C.  &  P.  46  ;  1  M.  &  Rob.  141. 

Gonitmetlon  of  Doenmsnts.] — The  oonstmc- 
tion  of  a  doubtful  document,  given  in  evidence 
to  defeat  the  statute,  is  for  the  court  and  not 
for  a  jury  ;  if  it  is  explained  by  extrinsic  facts, 
they  are  for  the  consideration  of  the  jury. 
Morrell  v.  FrUh,  3  M.  &  W.  402 ;  8  C.  &  P. 
246  ;  1  H.  &  H.  100  ;  2  Jur.  619. 

The  question  whether  a  particular  document 
takes  a  case  out  of  the  statute,  is  for  the  judge 
and  not  for  the  jury.  SidtoeU  v.  Mason^  2 
H.  &  N.  306  ;  26  L.  J.,  Bx.  407  ;  3  Jur.,  N.  S.  649. 

Bvidonce.] — A  letter  not  in  itself  suffi- 
cient to  bar  the  statute  may  be  left,  with  other 
evidence,  to  the  jury,  upon  the  question  whether 
there  have  been  payments  or  deliveries  of  goods, 
in  part  satisfaction  of  the  debt,  within  the  six 
years.  It  will  be  a  question  for  the  jury,  whether 
the  payments  or  deliveries  of  goods  were  made 
and  received  on  account  of  the  particular  debt 
sued  for.  Collinson  v.  Margesson,  27  L.  J.,  Ex. 
306. 
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A  letter  written  by  a  debtor  to  the  creditor's 
attomej  (pleadiug  the  statute)  on  being  served 
with  a  writ,  couched  in  ambiguous  terms,  neither 
expressly  admitting  nor  denying  the  debt,  should 
be  left  to  the  jury  to  consider  whether  it 
amounts  to  an  acknowledgment  of  the  debt,  so 
as  to  take  it  out  of  the  statute.  Zloyd  y.  Maund, 
2  T.  R.  760. 

A  debtor  having  accompanied  an  acknowledg- 
ment of  debt  with  an  assertion  that  he  should 
have  nothing  to  do  with  the  claim ;  that  he 
wished  the  claimant  would  make  him  a  bankrupt, 
and  that  he  would  rather  go  to  gaol  than  pay 
the  claimant: — Held,  that  it  was  properly  left 
to  a  jury  to  consider  whether  the  acknowledg- 
ment was  one  from  which  a  promise  to  pay  could 
Jbe  implied.  Linley  or  Linsell  y.  Bansor,  2  Scott, 
399 ;  2  Bing.  N.  0.  241 ;  1  Hogiges,  305  ;  S,  P., 
Brigttocke  y.  8mith,  1  C,  M.  &  B.  483  ;  2  Tyr.  446. 

Katnre  of— PromiM  to  Pay.]— To  take  a  case 
out  of  the  statute,  the  acknowledgment  of  a 
debt  mu^t  contain  an  express  or  impHed  promise 
to  pay.    Ih. 

The  acknowledgment  in  writing  must  either 
amount  to  a  distinct  promise  to  pay,  or  to  a 
distinct  acknowledgment  that  the  sum  is  due. 
Buckett  V.  Church,  9  0.  &  P.  209. 


Conditional  Promiie.] — ^When  a  debt  is 


barred  by  the  statute  there  must  be,  in  order  to 
take  it  out  of  the  statute,  one  of  three  things  :  an 
acknowledgment  of  the  debt,  from  which  a  pro- 
mise to  pay  it  must  be  implied ;  or  an  uncon- 
ditional promise  to  pay  the  debt ;  or  a  condi- 
tional promise  to  pay  the  debt  in  writing,  and 
evidence  that  that  condition  has  been  performed. 
River  Steamer  Company^  In  re,  Mitchell^  Ex 
parte,  6  L.  R.,  Ch.  822  ;  26  L.  T.  319 ;  !§  W.  R. 
1130. 

There  must  be  one  of  these  three  things  to 
take  a  case  out  of  the  statute  :  either  there  must 
be  an  acknowledgment  of  the  debt  from  which  a 
promise  to  pay  it  is  to  be  implied ;  or,  secondly, 
there  must  be  an  unconditional  promise  to  pay 
the  debt ;  or,  thirdly,  there  must  be  a  conditional 
promise  to  pay  the  debt,  and  then  the  evidence 
that  the  condition  has  been  performed.  Sheet  v. 
Lindsay,  2  Ex.  D.  314  ;  46  L.  J.,  Ex.  249  ;  36 
X..  T.  98  ;  25  W.  R.  322. 


Admiiiioii  of  Debt.]— If  a  debtor  by  a 


letter  admits  a  balance  to  be  due,  without  stating 
the  amount,  this  will  take  the  case  out  of  the 
statute.  Dickinson  v.  Hatfield^  5  0.  &  P.  46  ;  1 
M.  &  Rob.  141. 

But,  if  the  whole  evidence  is  merely  proof  of 
the  writing,  and  no  proof  of  the  original  cause 
of  action,  the  creditor  can  only  recover  nominal 
damages.    Ih, 

Xade  after  Aetlon.] — ^An  acknowledgment  of 
a  debt  bars  the  statute,  because  it  amounts  to  a 
new  promise ;  and,  therefore,  if  made  after 
action,  it  is  no  bar.  Batemati  v.  Pinder,  3  Q.  B. 
574  ;  2  G.  &  D.  790. 

Promise  on  Fresh  Terms.] — The  legal  effect  of 
acknowledging  a  debt  barred  by  the  statute  is 
that  of  a  promise  to  pay  the  old  debt,  which  pro- 
mise the  law  implies  from  the  acknowledgment, 
and  for  which  the  old  debt  is  a  consideration  in 
law ;  but  if  the  promise  is  limited  to  payment  of 
the  old  debt  in  a  certain  time,  or  in  a  particular 


manner,  or  out  of  a  specific  fund,  the  creditor 
can  claim  nothing  more  than  the  promise  gives 
him ;  for  the  old  debt  is  revived  no  further  than 
as  a  consideration  for  the  new  promise.  Philips 
V.  Philips,  3  Hare,  299. 

By  Letter — Promise  Uncertain.]— A  letter,  the 
fair  effect  of  which  is,  that  the  writer  is  not  cer- 
tain whether  the  debt  is  owing,  and  will  have 
the  matter  examined  into,  is  not  a  sufficient  ac- 
knowledgment, notwithstanding  that  it  contains 
expressions  of  regret  that  the  debt  should  have 
been  left  so  long  unpaid.  Colliiison  v.  Margts- 
sm,  27  L.  J.,  Ex.  305. 

Statement  of  Aeeoonts.]  — L.,  being  the  holder 
for  value  of  certain  promissory  notes  made  by 
the  defendant,  and  being  indebted  to  the  defen- 
dant and  D.,  as  executors  in  a  large  amount,  it 
was  agreed  between  them  that  the  amount  of  the 
notes  should  be  set  off  against,  and  satisfied  by, 
the  same  amount  of  L.'s  debt.  On  that  occasion, 
the  defendant  gave  to  L.  a  paper,  in  which  the 
amounts  of  the  several  notes  and  the  interest 
thereon  were  enumerated,  at  the  foot  of  which 
the  defendant  wrote  as  follows: — *'8th  June, 
1842.  Approved  due  to  T.  L.— W.  D."  L.  re- 
tained  possession  of  the  notes,  and  afterwards 
indorsed  them  to  the  plaintiff  for  value  : — ^Held, 
that  the  paper  so  signed  by  the  defendant  was 
not  such  an  acknowledgment  in  writing  as  to 
defeat  a  plea  of  the  statute,  inasmuch  as,  coupling 
it  with  the  evidence,  no  promise  to  pay  the  debts 
could  be  inferred  from  it.  Crlpps  v.  Bav^is,  12 
M.  &  W.  159  ;  13  L.  J.,  Ex.  217. 

A.,  being  indebted  to  B.,  supplied  him  with 
goods,  and  afterwards  sent  lOl.  on  account  of  his 
own  debt,  and  a  bill  for  the  goods  supplied.  B. 
replied  by  letter,  "  I  beg  to  acknowledge  the  re- 
ceipt of  101.  and  a  bill  amounting  to  171.,  both 
of  which  sums  I  have  placed  to  your  credit.  I 
have  enclosed  your  bill ;  receipt  it  and  return 
the  same  by  post. — B."  No  receipt  was  returned : 
— Held,  that  the  letter  was  sufficient  to  defeat 
the  statute  for  the  price  of  the  goods.  Bvans  v. 
Simm,  9  Ex.  282  ;  2  0.  L.  R.  416  ;  23  L.  J.,  Ex.  16. 

A  debtor  in  making  out  a  statement  of  his 
affairs  for  a  creditor,  inserted  his  name  for  510/., 
the  amount  of  two  promissory  notes  : — Held,  a 
sufficient  acknowledgment.  Holmes  v.  Machrell, 
3  C.  B.,  N.  S.  789. 

Admission  of  Open  Acconnt.] — Semble, 

an  unqualified  admission  of  an  account  being 
open,  or  one  which  either  party  is  at  liberty  to 
examine,  implies  a  promise  to  pay  the  balance 
found  due.  Banner  v.  Berridge,  18  Cb.  D. 
254  ;  50  L.  J.,  Ch.  630  ;  44  L.  T.  680 ;  29  W.  R. 
844  ;  4  Asp.,  M.  G.  420. 

Correspondence  and  expressions  with  regard  to 
an  open  account,  from  which  the  court  collected 
(without  resort  to  the  above  implication)  a  pro- 
mise to  pay  the  amount  due^    Ih, 

To  an  action  by  the  executor  of  an  attorney, 
for  his  bill  of  costs,  the  defendant  pleaded  a  set- 
off. The  testator  had  transacted  the  law  business 
of  the  defendant,  and  received  his  tithes  and 
rents.  The  defendant,  for  the  purpose  of  taking 
his  set-off  out  of  the  statute,  put  in  evidence  an 
account  furnished  by  the  testator  to  the  defen- 
dant, in  obedience  to  a  rule  df  court ;  and  also 
an  affidavit  made  and  signed  by  the  testator  on 
the  occasion  of  his  furnishing  such  account.  The 
account  contained  items  to  the  credit  of  the  de- 
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fendant,  for  tithes  and  rents  receired  by  the 
testator  for  the  defendant,  and  also  items  to  the 
credit  of  the  testator,  for  cash  paid  to  the  defen- 
dant, and  for  work  done ;  and  the  account  claimed 
a  balance  as  due  to  the  testator.  The  affidavit 
in  like  manner  claimed  a  balance  as  due  to  the 
testator  on  the  same  account : — Held,  that  the 
account  and  affidavit  were  not  sufficient  to  take 
the  set-off  out  of  the  statute.  Williamit  v.  Orif- 
fith,  3  Ex.  335  ;  18  L.  J.,  Ex.  210. 

The  plaintiff,  having  lent  the  defendant  a  sum 
of  money,  took  from  him  the  following  memoz;^n- 
dum : — 

"I  0  U  lOOZ.— C.  R.    30  July,  1821." 

"August  17th,  received  50^.— C.  R." 
The  last  item  alone  was  infra  sex  annos  : — 
Held,  that  it  did  not  amount  to  an  acknowledg- 
ment of  the  existence  of  the  prior  debt,  so  as  to 
take  it  out  of  the  statute.  Roharts  v.  Roharti, 
1  M.  &P.  487;  3C.  &P.  296. 

An  account  stated  between  a  debtor,  being 
part  owner  and  ship^s  husband,  and  his  co-owners, 
in  which  the  items  of  the  creditor's  account  for 
work  done  and  money  advanced  are  included,  is 
not  such  an  acknowledgment  as  will  take  the 
case  out  of  the  operation  of  the  statute.  K<uh  v. 
mil,  1  F.  &  F.  198.  And  see  cases,  ante,  col.  1897. 

ii.  Promises  of  Payment, 

Parol  Statement] — A  mere  parol  statement  of 
an  antecedent  debt,  without  any  new  contract 
or  consideration,  made  within  six  years  before 
action  brought,  does  not  constitute  a  sufficient 
cause  of  action  to  prevent  the  operation  of  the 
statute.  Jones  v.  Ryder,  4  M.  &  W.  32  :  1  H.  & 
H.  256. 

Conitmotion  of  Doenment.J — A  debtor,  on  ap- 
plication for  payment  of  a  debt,  handed  over  to 
the  creditor  certain  book  debts  due  to  himself, 
■with  the  following  acknowledgment  in  writing : 
— "  I  give  the  above  accounts  to  you  ;  so  you 
must  collect  them,  and  you  and  I  will  be  clear : " 
— Held,  that  this  was  no  bar  to  the  statute, 
for,  though  an  acknowledgment  of  the  debt,  no 
,  general  promise  to  pay  could  be  inferred  from 
it,  but  merely  a  promise  to  pay  in  one  particu- 
lar manner.  Routledge  v.  Ramsay,  3  N.  &  P. 
319  ;  8  A.  &  B.  221  ;  1  W.,  W.  &  H.  232  ;  2  Jur. 
789. 

A  debtor  wrote  to  his  creditor,  "  I  thank  you 
for  your  very  kind  intentions  to  give  up  the  rent 
of  Tyn-y-bwrwydd  next  Christmas,  but  1  am 
happy  to  say  at  that  time  both  principal  and 
interest  will  have  been  paid  in  full :  "—Held, 
that  this  was  not  a  sufficient  acknowledgment  of 
the  debt,  to  take  the  case  out  of  the  Statute  of 
Limitations.  Oreen  v.  Humphreys,  W.  N.  1884, 
p.  98— C.  A.  Reversing  23  Ch.  D.  207  ;  52  L.  J., 
Ch,  659  ;  48  L.  T.  479. 

To  Pay  Interest  on  Loan.]— In  an  action  to 
recover  170^.  with  interest,  the  plaintiff  proved 
the  loan  of  between  160/.  and  180/.,  and  offered  in 
evidence  this  document : — "  170/.,  16th  March, 
1841.  Received  from  B.  and  T.  170/.,  for  which 
I  promise  to  pay  her  at  the  rate  of  5/.  per  cent, 
from  the  above  date  : " — Held,  a  sufficient  ac- 
knowledgment. Taylor  v.  Steele,  16  M.  &  W. 
665  ;  16  L.  J.,  Ex.  177  ;  11  Jur.  806. 

Asking  Explanation  of  Bill.]— In  an  action 
for  work,  labour,  and  materials,  it  appeared  that 


the  work  had  been  done  more  than  six  yean 
before,  but  within  the  six  yean  the  debtor,  in 
answer  to  a  bill  sent  in  to  him  by  the  creditor, 
wrote  the  following  letter: — "I  have  received 
your  bill.  It  does  not,  I  think,  specify  saffi- 
ciently  to  which  cottages  the  work  is  done.  For 
instance  you  say —  "  [The  letter  here  repeated 
the  first  six  items  of  the  bill.]  "  I  do  not  know 
where  all  this  is  done.  I  shall  feel  obliged  if 
you  will  more  particularly  explain,  and  take 
your  agreement  to  Mrs.  H.  It  is  my  wish  to 
settle  your  account  immediately,  bnt  being  at  a 
distance,  I  wish  everything  very  explicit  and 
correct.  I  have  asked  Mrs.  H.  to  maik  tbe 
agreements,  and  send  them  to  me,  and  I  will  xe- 
turn  them  by  the  first  post,  with  instructions  to 
pay  if  correct : " — Held,  a  sufficient  acknowledg- 
ment, within  the  9  Geo.  4,  c.  14,  to  take  tbe  csee 
out  of  the  21  Jac.  1,  c.  16.  Sidwell  v.  MasffM^ 
2  H.  &  N.  306  ;  26  L.  J.,  Ex,  407;  3  Jur.,  N.  8. 649. 

Beqnest  for  Delay.] — ^A  creditor  having  ap- 
plied  for  payment  of  a  debt,  the  debtor  wrote  in 
answer,  '*  I  shall  repeat  my  assurance  to  yon  of 
the  certainty  of  your  being  repaid  your  generoiis 
loan.  Let  matters  remain  as  they  are  a  short 
time,  and  all  will  be  right.  The  works  I  have 
been  appointed  to,  but  they  are  not  yet  woiked 
with  the  full  complement  of  labour ;  this  tezm 
will  decide  the  matter : " — Held,  a  sufficient  ac- 
knowledgment. Collis  V.  Stack,  1  H.  &  K.  605 ; 
26  L.  J.,  Ex.  138. 

The  question  in  these  cases  is,  whether  the 
statement  as  to  the  time  of  payment  is  merely  an 
excuse,  or  the  condition  on  which  payment  is  to 
be  made.    lb. 

The  following  letter  is  an  acknowledgment 
from  which  a  promise  to  pay  may  be  implied  so 
as  to  rebut  the  statute : — "  In  reply  to  yonr 
statement  of  account  received,  I  am  ashamed 
the  account  has  stood  so  long.  I  must  beg  to 
trespass  on  your  kindness  a  short  time  longer  till 
a  turn  in  trade  takes  place,  as  for  some  time 
things  have  been  very  flat.  Yours,  J.  J.**  6i»r»- 
forth  V.  Smithard,  5  H.  &  N.  13  ;  29  L.  J.,  Bx. 
228  ;  8  W.  R.  8. 


Offer  to  Pay  Interest.] — ^A  wife  had  lent 


the  defendant  20/.  (her  own  money)  during  her 
husband's  lifetime,  for  which  the  defendant, 
shortly  after  the  husband's  death,  viz.,  on  tlie 
16th  of  July,  1867,  gave  her  an  I  O  U.  On  the 
12th  of  October,  1870,  the  defendant  wrote  to 
her  agent, — ^'  Yours  of  the  10th  instant  received, 
respecting  Mrs.  W.'s  claim  upon  me.  It  is  totally 
out  of  my  power  at  the  present  time  to  liquidate 
the  whole  or  even  part  of  the  same.  I  am  in 
the  anticipation  of  a  better  position,  and,  should 
I  be  successful,  Mrs.  W.'s  claim  shall  have  my 
first  consideration.  Meanwhile,  I  shall  be 
pleased  to  pay  a  reasonable  interest  on  the 
amount.  Show  this  letter  to  Mrs.  W.,  and  tell 
her  the  claim  has  not  been  forgotten  by  me,  and 
shall  be  liquidated  at  the  earliest  opportunity 
possible :/'  and  on  the  6th  of  March,  1871,  he 
again  wrote, — "  At  present  it  is  utterly  out  of 
my  power  to  do  anything.  I  am  willing  to  en* 
deavour  to  pay  it  off  by  easy  instalments  ;  or  I 
am  willing  to  pay  you  any  reasonable  interest  to 
let  the  matter  remain  for  the  present."  In  an 
action  for  money  lent,  with  a  count  upon  a  pro- 
mise to  pay  in  consideration  of  the  plaintiff's 
forbearance  to  sue  upon  the  I  O  U  : — ^Held,  that 
these  letters  amounted  to  a  sufficient  promise^ 
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foanded  upon  a  good  consideration,  to  take  the 
case  out  oi  the  Statute  of  Limitations.  Wilby 
V.  Hlgee,  10  L.  R.,  C.  P.  497  ;  44  L.  J.,  C.  P.  264  ; 
32  L.  T.  310. 

Asking  for  Aeoonnt  to  be  sent  in.] — In  an 

action  for  work  done,  the  plaintiff,  in  answer  to 
a  plea  of  the  statute,  put  in  the  two  following 
letters,  written  within  six  years  of  the  com- 
mencement of  the  action  by  the  defendant's 
testator,  the  person  for  whom  the  work  was 
done,  to  the  plaintiff  : — "  I  shall  be  obliged  to 
you  to  send  in  your  account,  made  up  to  Christ- 
mas last.  I  shall  have  much  work  to  be  done 
this  spring,  but  cannot  give  farther  orders  till 
this  be  done."  "You  have  not  answered  my 
note.  I  again  beg  of  you  to  send  in  your  ac- 
count, as  I  particularly  require  it  in  the  course 
of  this  week  : " — Held,  that  they  amounted  to  a 
promise  to  pay  the  balance  due  on  the  account, 
and  took  the  case  out  of  the  statute.  Quincey  t. 
Sluirpe,  1  Ex.  D.  72  ;  45  L.  J.,  Ex.  347  ;  34  L.  T. 
495  ;  24  W.  R.  373. 

A  debtor,  whose  debt  to  his  creditor  was 
barred  by  the  Statute  of  Limitations,  wrote  to 
the  creditor  within  six  years  before  action  the 
following  letter : — "I  return  to  Shepperton 
about  Easter.  If  you  send  me  there  the  par- 
ticulars of  your  account  with  vouchers,  I  snail 
have  it  examined  and  cheque  sent  to  you  for  the 
amount  due  ;  but  you  must  be  under  some  great 
mistake  in  supposing  that  the  amount  due  to 
you  is  anything  like  the  sum  you  now  claim  : " — 
Held,  that  the  debt  was  revived,  as  the  request 
to  be  furnished  with  an  account  with  vouchers 
at  a  particular  time  and  place  did  not  negative 
the  implied  promise  to  pay  arising  &om  the  ad- 
mission of  a  balance  due.  Sheet  v.  Lindsay y  2 
Ex.  D.  314  ;  46  L.  J.,  Ex.  249  ;  36  L.  T.  98  :  26 
W.  R.  322. 


Promise  to  Pay  what  should  be  even- 


tually  found  Dne.] — M.  agreed  with  a  company 
to  build  for  them  certain  ships,  to  be  delivered 
at  certain  times,  and  to  be  paid  for  by  instal- 
ments. In  case  of  delay  in  delivery  of  the 
ships,  fortnightly  sums  were  to  be  paid  as  liqui- 
dated damages,  and  the  company  were  to  be  at 
liberty  to  deduct  them  from  the  unpaid  pur- 
chase-money. The  agreement  contained  a  pro- 
vision for  referring  ^1  disputes  to  arbitration. 
The  ships  having  been  supplied,  M.,  who  had  re- 
ceived some  instalments,  sent  In,  at  the  end  of 
1861,  an  account,  shewing  the  final  balance 
which  he  claimed.  The  company  insisted  that 
he  was  liable  to  deductions  for  delay  to  an 
amount  exceeding  this  balance,  and  that  nothing 
was  due  to  him.  A  correspondence  ensued,  and 
the  company  proposed  to  refer  the  dispute  to 
arbitration  ;  and  in  1863,  a  draft  reference 
having  been  approved,  they  named  an  arbi- 
trator on  their  part,  but  M.  would  not  name  one 
on  his.  On  the  19th  of  February,  1867,  the 
managing  director  wrote  to  M.,  saying  that  his 
account  omitted  all  the  deductions  to  which  the 
company  were  entitled,  and  which  would  leave 
the  balance  in  their  favour,  but  that  they  were 
still  willing  to  have  all  questions  decided  by 
arbitration,  according  to  the  contract,  and  called 
on  M.  to  concur  in  referring  them.  This  letter 
was  expressed  to  be  "without  prejudice."  M. 
did  not  answer  this  letter,  nor  take  any  steps  to 
proceed  to  arbitration.  A  petition  to  wind  up 
the  company  was  presented  in  October,  1869, 


and  an  order  made.  M.  claimed  to  prove  for  his 
balance,  which  was  resisted,  on  the  ground  of 
the  statute  : — Held,  that  the  letter  did  not  con- 
tain an  acknowledgment  taking  the  case  out  of 
the  statute,  for  that  it  did  not  contain  any  ad- 
mission of  a  debt,  since  under  the  contract  the 
liquidated  damages  were  a  deduction  from  the 
price,  and  not  merely  matter  of  set-off ;  and, 
semble,  even  the  admission  of  a  debt,  if  coupled 
with  a  claim  to  a  set-off  of  larger  amount, 
would  not  take  a  case  out  of  the  statute,  as  no 
promise  to  pay  could  be  implied  from  it.  Nor 
did  it  contain  any  unconditional  promise  to 
pay.  Nor  did  it  contain  any  promise  to  pay 
upon  a  condition  which  had  since  been  per- 
formed ;  for  on  its  fair  construction  it  contained 
at  most  only  a  promise  to  pay  what  should  be 
found  due  on  an  arbitration  under  the  contract, 
if  M.  named  an  arbitrator  within  a  reasonable 
time,  which  he  had  not  done.    Ih. 

Renewal  of  Kotes.] — The  renewal  of  notes 
cannot  be  considered  as  a  promise  to  pay  the 
original  notes.  Foster  v.  Bawher,  6  Ex.  839  ;  20 
L.  J.,  Ex.  386. 

Letter   written    *<  without   prejadioe."] — A 

letter  from  a  debtor  which  is  stated  to  be  "  with- 
out prejudice,"  can  never  be  relied  upon  to  take 
the  case  out  of  the  Statute  of  Limitations,  for 
such  a  letter  does  not  amount  to  a  new  contract, 
but  is  merely  an  offer  which,  if  not  simply  ac- 
cepted by  the  creditor,  is  intended  to  have  no 
effect  at  all.  River  Steamer  Co^mpany^  In  re^ 
Mitchell,  Ex  parte,  6  L.  R.,  Oh.  822  ;  25  L.  T. 
319  ;  19  W.  R.  1130. 

iii.  Reeognition  of  Debt  or  Account, 

As  an  Item  in  a  Bill.]— The  defendant  having 
a  claim  against  the  plaintiff,  the  latter,  at  the 
foot  of  his  bill,  acknowledged  the  debt  as  fol- 
lows : — "  By  Mr.  Lacy*s  bill,"  leaving  a  blank 
for  the  amount.  He  then  wrote  below,  "  Agree* 
ably  to  your  request  above,  I  send  you  my  bill, 
which  I  wiU  thank  you  to  peruse,  and,  if  cor- 
rect, favour  me  with  a  bill  for  the  balance  :" — 
Held,  a  sufficient  acknowledgment  of  the  defen- 
dant's claim.  Waller  v.  l^icy,  1  Scott,  N.  R. 
186  ;  1  M.  &  G.  54  ;  8  D.  P.  C.  563  ;  4  Jur.  435. 
See  Waugh  v.  Cope,  6  M.  &  W.  824. 

Suggesting  Xode  of  Payment.] — A  letter  as 
follows  : — "  I  beg  to  say  I  cannot  comply  with 
your  request.  The  best  way  for  you  would  be  to 
send  me  the  bill  you  hold,  and  draw  another  for 
the  balance  of  your  money,  302.  9«.  9<2.,"  is  a 
sufficient  acknowledgment  that  the  balance  was 
dne.  Dabhs  v.  Humphries,  10  Bing.  446  ;  4  M. 
&  Scott,  285. 

Promise  to  remit  Sum.] — A.,  having  become 
bankrupt  in  August,  1819,  wrote,  in  November, 
1826,  a  letter,  in  which  he  alluded  to  a  debt  of 
982.  \hs.,  dae  from  him  to  B.,  and  stated  as  fol- 
lows : — "  By  the  end  of  next  month  I  shall  have 
my  bankers*  account  here,  and  I  shall  remit  the 
sum  due  to  you  in  a  draft  on  them  : " — Held, 
that  the  letter  contained  a  sufficient  promise  in 
answer  to  a  plea  of  the  statute.  Lang  v.  Mac- 
kenzie, 4  0.  &  P.  463. 

Wish  to  Pay.] — In  a  letter  written  to  the 
creditor  within  six  years,  the  debtor  says,  "  I  can 
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ne^er  be  happj  until  I  hare  not  onlj  paid  joa 
eyerything,  bat  all  to  whom  I  owe  money  ;*'  and 
"  your  account  is  qnite  correct ;  and,  oh  !  that  I 
were  now  going  to  inclose  yon  the  amovmt  of  it : "' 
— Held,  that  this  was  evidenoe  to  go  to  the  jury 
of  an  acknowledgment.  Dodtam  r.  Jtaekey,  4  N. 
&  M.  327  ;  8  A.  &  £.  225,  n. 

Held,  that  such  promise,  accompanied  by  this 
expression — "  It  is  impossible  to  state  to  yon 
what  will  be  done  in  my  aflEaiis  at  present ;  it  is 
difficult  to  know  what  will  be  best,  bat,  immedi- 
ately it  is  settled,  yon  shall  be  informed  " — ^is  an 
absolute  unconditional  promise,  and  not  a  quali- 
fied or  a  conditional  promise.    lb. 


Aildag  for  Aeeoimt.]— In  1847,  the  plaintiffs, 
who  were  solicitors,  lent  to  the  defendant  lOOZ. 
on  a  mortgage,  402.  on  a  promissory  note,  and 
they  had  also  a  claim  against  him  for  costs.  In 
1857  the  defendant  wrote  to  the  plaintiffs  as 
iollows  : — "  September  26.  I  wish  to  inform  yoa 
that  I  received  yours  this  morning.  I  am  going 
to  leave  my  situation  on  the  1st  Kovember,  and 
when  the  policy  is  paid,  on  the  29th  October,  I 
hope  that  you  will  have  the  whole  of  your 
account  ready  for  me,  as  I  hope  to  be  with  you 
on  that  day."  **  October  25.  Mr.  V.,  when  here 
on  Saturday,  stated  that  the  amount  due  against 
me  was  about  280/. ;  of  course  this  includes  the 
lOOZ.,  and  interest,  that  I  had  some  years  since, 
and  the  40/.  promissory  note,  that  1  jointly 
signed  with  the  late  Mr.  6. ;  of  course,  you  are 
aware  that  you  have  paid  25/.  to  my  credit  that 
Mr.  Y.  paid  over  when  he  could  not  complete  the 

Surchase  of  the  property  in  the  High  street  :"— 
[eld,  a  sufficient  acknowledgment.     Oodtoin  v. 
Culley,  4  H.  &  N.  373. 

Aildag  for  any  Bemandf.! — The  following 
passages,  in  a  letter  written  by  a  debtor  to  his 
creditor: — ** Before  closing  this,  I  have  to  re- 
quest you  will  be  pleased  to  send  me  in  any  bill 
or  what  demands  you  have  to  make  on  me,  and 
if  just,  I  shall  not  give  you  the  trouble  of  going 
to  law.  If  you  refer  to  your  books  you  will  find 
the  last  payment  I  made  was  in  May,  1839.  I 
shall  leave  town  to-morrow,  but  shall  be  back  in 
a  few  days  for  a  month,  and  if  you  will  bring  my 
bill  in  here  to  me,  by  eleven,  I  shall  be  at  your 
service," — are  not  sufficient  to  take  the  debt  out 
of  the  statute.  Spong  v.  Wright,  9  M.  &  W.  629  ; 
12  L.  J.,  Ex.  144. 

Surety  eonienting  to  Creditor's  Bights.] — In 
1853,  H.,  as  principal,  and  the  defendant  as 
surety,  gave  to  the  plaintiff  their  joint  and 
several  note  for  payment  of  200/.  on  demand. 
In  1861,  H.  assigned  all  his  property  for  the 
benefit  of  his  creditors,  and  the  defendant 
signed  and  gave  to  the  plaintiff  the  following 
letter  : — "  I  hereby  consent  to  your  receiving 
the  dividend  under  H.'s  assignment,  and  agree 
that  your  so  doing  shall  not  prejudice  your 
claim  upon  me  for  the  same  debt."  The 
plaintiff  accordingly  received  the  dividend,  and 
in  1862  sued  the  defendant  for  the  baJance  of 
the  note :— Held,  that  the  letter  was  not  an 
acknowledgment  of  the  debt,  so  as  to  take  the 
case  out  of  the  statute.  Cockrill  v.  Sparhe,  1 
H.  &  C.  699  ;  32  L.  J.,  Ex.  118  ;  9  Jur.,  N.  S. 
307  ;  7  L.  T.  762  ;  11  W.  R.  428. 

Claims  referred  by  Surety  to  Prineipal.]— In 
1859,  B,  M.,  with  his  two  brothers,  made  a  joint 


and  seTcral  promissory  note  to  secure  a  siui  of 
money  advanced  by  the  plaintiff  to  one  of  the 
brothers.  No  acknowledgment  of  liability  was 
made  by  him  until  September,  1870,  wfaeo  the 
brother  to  whcnn  the  money  was  advanced  having 
failed  to  pay  the  amount,  the  lender  applied  for 
payment  to  B.  M^  who,  in  reply,  wrote  to  the 
lender  as  follows : — "■  I  suppose  1  sjmI  my  brother 
Thomas  signed  a  note  <tf  hand  to  serve  mj 
brother  Bobert,  therefore  we  trust  you  will  use 
!  such  means  tint  yon  know  will  make  him  pay 
j  (he  having  plenty  by  him)  before  yon  ask  as>, 
'  yon  being  able  to  do  that  which  we  should  not 
like  to  tidce  in  law  with  a  brother.  Please  don't 
let  him  know  you  hare  applied  for  the  money, 
and  oblige,  yours  respectfully,  B.  IAikmklju 
You  had  better  send  him  a  writ  at  once  : " — 
Held,  that  this  was  a  sufficient  acknowledgment 
or  promise  to  prevent  the  operation  of  the 
statute.  FUk  or  FUhe  v.  MiUJurU,  24  L.  T. 
272  ;  19  W.  B.  798. 

In  an  action  against  one  of  the  makers  of  a 
note,  it  appeared  that  he  had  signed  the  note  as 
surety  for  the  other  maker,  and  after  the  expira- 
tion of  six  years,  having  been  applied  to  by  letter 
for  the  amount^  wrote  to  request  that  i^pUcation 
might  be  made  to  the  executrix  of  the  other 
maker,  adding,  "  and  what  she  may  be  short,  I 
will  assist  to  rnake  up."  Application  was  accord* 
ingly  made  to  the  executrix,  who  did  not  pay  the 
amount : — Held,  that  this  acknowledgment  was 
sufficient  to  take  the  case  out  of  the  statute  as 
against  him,  and  that  it  was  not  necessary  to  take 
legal  proceedings  against  the  executrix  before 
proceeding  against  the  surety.  Hmrnphreys  t. 
Jone$y  14  M.  &  W.  1 ;  14  L.  J.,  Ex.  254  ;  9  Jur. 
333. 

Incidental  Seforenee.] — To  an  action  by  the 
executor  of  an  attorney  for  his  bill  of  costs,  the 
defendant  pleaded  the  statute.  The  testator  had 
transacted  the  law  business  of  the  defendant, 
and  received  his  tithes  and  rents.  A  letter, 
written  to  the  testator  by  the  steward  of  the 
defendant  by  his  desire,  stated  that  the  defen- 
dant wished  to  have  tiie  testator''s  account^  for  the 
purpose  of  settling  it.  Another  letter,  written  in 
Welch,  stated  that  the  defendant  intended  to 
borrow  money  on  his  estates,  and  that  the  writer 
would  come  to  the  testator*s  house  for  the  deeds, 
and  if  any  account  required  looking  orer,  the 
writer  and  testator  might  do  that  at  the  same 
time.  With  reference  to  the  last-mentioned 
letter,  the  testator  wrote  to  the  defendant  ss 
follows  : — "  I  have  received  a  (Welch)  letter 
from  your  agent,  and  as  far  as  I  am  able  to 
understand  it,  he  requests  to  have  the  abstract  of 
title,  and  my  bill  against  you,  and  account,  as 
you  are  about  to  receive  a  sum  of  money  to  pay 
off  the  mortgages  on  your  estates.  I  should  be 
glad  to  hear  from  you,  as  I  am  no  Welch  scholar 
myself,  precisely  what  is  wanted.'  *  In  answer,  the 
defendant  wrote,  *'  Being  one  of  those  people  who 
think  short  accounts  make  long  friends,  I  directed 
my  agent,  last  year,  to  apply  to  you  for  your 
bill,  in  order  that  we  mignt  settle  the  tithe  ac- 
counts. What  he  appUed  to  you  in  Welch  the 
other  day,  was  for  my  title-deeds  : " — Held,  that 
the  letters  were  not  sufficient  to  take  the  plain- 
tiff's claim  out  of  the  statute.  William*  v. 
Griffith,  3  Ex.  335  ;  18  L.  J.,  Ex.  210. 

Indorsement  on  a  Kote.] — In  1846,  L.  gave  to 
B.  a  promissory  note  for  500/.  payable  **  to  B.,  or 
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B.,  his  wife,"  and  in  1866,  B.  being  dead,  L.  in- 
dorsed on  the  note  his  name  and  die  year  thus, 
"  W.  H.  L.,  1866,"  and  on  production  of  the  note 
the  date  1846  appeared  to  have  been  altered  to 
1866  : — Held,  that  under  the  circumstances  this 
Indorsement  was  a  sufficient  acknowledgment  to 
take  the  debt  out  of  the  statute.  Botodin  v. 
Greenwood,  13  L.  R.,  £q.  281 ;  41  L.  J.,  Ch.  73  ; 
25  L.  T.  782  ;  20  W.  R.  166. 

Promise  to  see  an  Aecoimt  Paid.] — In  answer 
to  a  plea  of  the  Statute  of  Limitations  in  an 
action  upon  a  promissory  note,  a  letter  from  the 
defendant  written  within  six  years  of  the  com- 
mencement of  the  action  was  put  in  eyidence  by 
the  plaintiff : — "  The  old  account  between  us, 
which  has  been  standing  over  so  long,  has  not 
escaped  our  memory,  and  as  soon  as  we  can  get 
our  affairs  arranged,  we  will  see  you  are  paid ; 
perhaps  in  the  meantime  you  will  let  your  clerk 
send  me  an  account  of  how  it  stands  :  " — Held, 
that  this  letter  was  a  sufficient  acknowledgment 
to  bar  the  statute.  Chasemore  t.  Tumerj  10 
L.  R.,  Q.  B.  600  ;  46  L.  J.,  Q.  B.  66 ;  33  L.  T. 
323  ;  24  W.  R.  70— Ex.  Ch. 

iv.  MepreMion  of  Hopei  or  Apologies, 

Hope  to  Pay.] — T.  owed  P,  &  Co.  before  their 
bankruptcy  2762.  as  surviving  partner  of  T.,  Y. 
and  Y.,  and  6,565/.  due  independently  of  such 
partneiship.  As  part  security  for  the  latter 
debt,  he  nad  given  P.  &  Co.  a  mortgage  for 
5,000/.  The  official  assignee  of  P.  &  Co.  wrote  to 
T. :  "  By  the  books  of  these  bankrupts,  there  is 
a  balance  of  2752.  standing  against  you,"  and 
requested  immediate  payment.  T.  replied,  "  You 
have  no  occasion  to  blame  yourself  respecting 
any  claim  on  me  fi'om  the  estate  of  P.  &  Co. 
The  matter  has  been  arranged  with  the  assignees 
here  ;  and  at  the  last  meeting  .it  was  arranged 
that  I  should  pay  460Z.  on  the  20th  of  May,  4502. 
on  the  20th  of  August,  450/.  on  the  20th  of 
November,  and  450/.  on  the  20th  of  February 
next ;  after  which  I  am  in  hopes  that  I  shall  he 
able  to  transfer  the  5,000/.  mortgage,  to  enable 
me  to  clear  off  the  whole  that  may  be  standing 
against  me."  It  was  admitted  that  the  instal- 
ments of  450/.  were  to  be  paid  in  respect  of  the 
debt  of  6,565/. ;  that  the  mortgage  mentioned  in 
the  letter  was  the  mortgage  for  5,000/.  given  as 
part  security  for  that  debt ;  that  the  276/.  men- 
tioned by  the  official  assignee  was  the  debt  due 
to  P.  &  Co.  from  T.,  as  surviving  partner  of  T., 
Y.  and  Y.^and  that  T.  had  paid  off  the  6,666/.  :— 
Held,  that  the  judge  was  right  in  directing  the 
jury  that  the  two  letters  did  not  amount  to  a 
sufficient  acknowledgment  or  promise  to  take 
the  debt  of  275/.  out  of  the  statute,  the  letters 
not  containing  any  absolute  acknowledgment  of 
a  debt,  or  unqualified  promise  to  pay,  but  only 
expressing  a  hope  that;  in  the  transfer  of  the 
mortgage,  T.  mignt  be  able  to  clear  off  the  whole 
that  might  be  standing  against  him.  Smith  v. 
Thome,  18  Q.  B.  134 ;  21  L.  J.,  Q.  B.  199 ;  16 
Jur.  332— Ex.  Ch. 

In  answer  to  an  application  for  payment  of  a 
debt,  the  debtor  wrote, "  I  hope  to  oe  at  H.  soon, 
when  I  trust  everything  will  be  arranged  with  W. 
(the  creditor)  agreeably  to  her  wishes ; " — Held, 
a  sufficient  promise.  Edmonds  v.  Ooater,  15 
Beav.  415  ;  21  L.  J.,  Ch.  290. 

The  following  letter  by  a  debtor  to  a  clerk  of 
the  creditor,  in  answer  to  one  applying  for  pay- 


ment of  a  debt,  is  insufficient  to  defeat  the 
statute  : — "  I  wiQ  not  fail  to  meet  Mr.  H.  (the 
creditor)  on  fair  terms,  and  have  now  a  hope, 
that,  before  perhaps  a  week  from  this  date,  I 
shall  have  it  in  my  power  to  pay  him  at  all 
events  a  portion  of  the  debt,  when  we  shall 
settle  about  the  liquidation  of  the  balance." 
Hart  V.  Prend^gast,  14  M.  &  W.  741  j  15  L.  J., 
Ex.  223. 

The  following  letter  from  a  debtor  to  the  cre- 
ditor's attorney  is  a  sufficient  acknowledgment : 
— "  Since  the  receipt  of  your  letter,  and  indeed 
for  some  time  previously,  I  have  been  in  almost 
daily  expectation  of  being  enabled  to  give  a  satis- 
factory reply  to  your  application  respecting  the 
demand  of  Messis.  M.  against  me.  I  propose 
being  in  Oxford  to-morrow,  when  I  will  call 
upon  you  on  the  matter."  Morrell  v.  Frith^ 
3  M.  &  W.  402  ;  8  C.  &  P.  246  ;  1  H.  &  H.  100  ; 
2  Jur.  619. 

A  letter  containing  the  following  passage  :  "  I 
wish  I  could  comply  with  your  request,  for  I  am 
very  wretched,  on  account  of  your  account  not 
being.paid ;  there  is  a  prospect  of  an  abundant 
harvest,  which  must  turn  into  a  goodly  sum,  and 
very  considerably  reduce  your  account ;  at  all 
events,  if  it  does  not,  the  concern  must  be  broken 
up  to  meet  it  at  last,"  is  a  sufficient  acknowledg- 
ment. Bird  V.  Gammon,  5  Scott,  213  ;  3  Bing. 
N.  C.  883  ;  3  Hodges,  224. 

A  letter  written  by  a  debtor  to  his  creditor 
before  the  debt  was  barred,  in  the  following 
terms  : — "  It  is  quite  true  that  I  have  not  sent 
any  money  for  years,  but  really  I  have  none  of 
my  own.  We  just  manage  to  exist  on  my  wife's, 
at  least,  on  what  is  left  of  hers.  We  have  hard 
work  to  get  on,  but  I  will  try  to  pay  you  a  little 
at  a  time,  if  you  will  let  me.  I  am  sure  that  I 
am  anxious  to  get  out  of  your  debt.  I  will  en- 
deavour to  send  you  a  little  next  week" — is  a 
sufficient  acknowledgment.  Lee  v.  Wilmot,  1 
L.  R.,  Ex.  364 ;  35  L.  J.,  Ex.  175 ;  12  Jur.^ 
N.  S.  762 ;  14  L.  T.  627 ;  14  W.  R.  993 ;  4  H. 

6  C.  469. 

V.  Qualified  or  Conditional  Promises. 

On  Ability  to  Pay.]— A  debtor  writing,  "  I 
cannot  pay  the  debt  at  present,  but  will  pay  it 
as  soon  as  I  can,"  is  not  sufficient  to  take  it  out 
of  the  statute,  without  proof  of  his  ability  to  pay. 
Tanner  v.  Smart,  6  B.  &  C.  603 ;  9  D.  &  R.  549. 

A  debtor  within  six  years  from  the  time  of 
contracting  a  debt,  stated  in  a  letter  written  to- 
his  creditor,  "  that  he  was  incapable  at  that  time 
to  pay  the  money,  but  that  he  would  pay  as  soon 
as  ne  had  it  in  his  power  to  do  so  : " — Held,  that 
this  was  a  conditional  promise  only,  and  therefore 
not  sufficient,  per  se,  to  take  the  case  out  of  the 
statute.    Hay  don  v.  Williams,  4  M.  &  P.  811  ;. 

7  Bing.  163. 

A  debtor  wrote  to  his  creditor,  **  I  will  pay 
you  as  soon  as  I  get  it  in  my  power :" — ^Held,. 
that  the  statute  did  not  commence  running  until 
the  debtor  became  of  ability  to  pay.  Hammond 
V.  Smith,  33  Beav.  452  ;  10  Jur.,  N.  S.  117 ;  9 
L.  T.  746  ;  12  W.  R.  328. 

**  Am  soon  as  Conyenient.''] — In  an  action  on  a 
note  payable  with  interest,  the  words  in  the 
letter  acknowledging  the  debt  were  as  follows : — 
"  I  shall  be  most  happy  to  pay  you  both  interest 
and  principal  as  soon  as  convenient :" — Held, 
that  this  was  a  conditional  promise,  and  that  the 
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the  exact  sum  I  owe  you  should  be  fixed,  whether 
you  accept  my  note  or  not.  I  have  clearly 
Bhewn  you,  in  a  former  letter,  that  your  acooont 
is  not  in  accordance  with  the  estimate  npoii 
which  you  agreed.  If  yon  really  cannot  produce 
the  original  estimate,  or  the  rough  draft  of  it,  it 
certainly  is  reasonable  tliat  some  (and  oonrider- 
able)  deduction  should  be  made  from  your  charges 
You  will  perhaps  say  what  deduction  you  are 
prepared  to  make,  and  I  shall  be  glad  if  it  be 
such  as  will  allow  me,  with  justice  to  my  other 
creditors,  to  give  you  my  note  for  the  amount, 
or,  if  it  be  possible,  to  borrow  it  from  a  friend, 
which  I  have  a  hope  of  doing,  and  so  wipe  the 
account  entirely  from  your  books.  I  am  faUj 
sensible  of  and  thankful  for  the  forbearance  yoc 
have  shewn,  but  I  cannot  moye  a  step  in  the  way 
to  give  you  satisfaction,  and  do  justice  to  mj 
other  cr^itors,  until  the  sum  actually  due  to  you 
be  ascertained  :*' — Held,  that  the  letter  contained 
an  unconditional  promise  to  pay,  and  -preTented 
the  statute  from  operating.  Gardner  v.  MrMak&hj 
3  Q.  B.  561 ;  2  G.  &  D.  693  ;  6  Jur.  712. 


creditor  was  bound  to  give  some  evidence  to  shew 
that  the  debtor  was  able  to  pay,  or  that  it  was 
convenient  for  him  to  do  so.  Edmunds  v.  Dounies, 
2  C.  &  M.  459  ;  4  Tyr.  173. 

« If  Third  Party  would  Pay.''] — On  a  demand 
being  made  for  payment  of  a  deot  barred  by  the 
statute,  the  debtor  said  he  would  be  happy  to 
pay  it  if  he  could ;  that  a  sum  was  due  to  him 
from  one  G.,  and  that  if  the  creditor  could  re- 
cover that  debt  he  might  pay  himself  thereout : 
— Held,  that  this  was  a  mere  conditional  promise, 
and  that  the  debtor's  ability  to  pay  must  be 
shewn  to  entitle  the  creditor  to  recover.  Ay  ton 
V.  Bowers,  12  Moore,  305  ;  S,  C,  nom.  Ay  ton  v. 
Boltt  4  Bing.  105  ;  8,  -P.,  Gould  v.  Shirley,  2  M. 
&  P.  581. 

**  If  in  Fundi.''] — In  a  letter  from  a  drawer  to 
the  holder  of  a  bill  of  exchange,  he  said,  "  if  in 
funds  1  would  immediately  pay  the  money,  and 
take  the  bill  out  of  your  hands : " — Held,  insuffi- 
cient.   Richurdson  v.  Barry,  29  Beav.  22. 

Conditioiial  on  better  position.]  —  In  May, 
1874,  a  debtor  in  answer  to  a  demand  of  a  debt 
incurred  by  him  in  1865,  wrote  to  his  creditor  as 
follows  : — "  Believe  me  that  I  never  lose  out  of 
sight  my  obligations  towards  you,  and  that  I 
shall  be  glad,  as  soon  as  my  position  becomes 
somewhat  better,  to  begin  again  and  continue 
with  my  instalments.'*  It  was  admitted  that 
in  one  year  since  1874  the  debtor's  income  had 
been  142.  more  than  it  was  and  since  had  been  : 
— Held,  that,  assuming  the  letter  to  amount  to 
such  an  acknowledgment  as  to  warrant  the 
inference  of  a  promise  to  pay,  it  was  a  condi- 
tional promise  only,  and  there  was  no  affirmative 
proof  of  the  substantial  fulfilment  of  the  condi- 
tion. Meyerhoff  v.  Froehlich,  3  C.  P.  D.  333. 
Affirmed,  4  C.  P.  D.  63  ;  48  L.  J.,  C.  P.  43  ;  39 
L.  T.  620 ;  27  W.  R.  258— C.  A. 

Beference  to  Statute.] — In  answer  to  an 

application  for  payment  of  a  debt,  the  debtor 
wrote  as  follows  : — "  I  do  not  wish  to  avail  my- 
self of  the  Statute  of  Limitations,  to  refuse  pay- 
ment of  the  debt.  I  have  not  the  means  of 
payment,  and  must  crave  a  continuance  of  your 
indulgence.  My  situation  as  a  clerk  does  not 
afford  me  the  means  of  laying  by  a  shilling ;  but 
in  time  I  may  reap  the  benefit  of  my  services  in 
an  augmentation  of  salary  that  may  enable  me 
to  propose  some  satisfactory  arrangement.  I  am 
much  obliged  to  you  for  your  forbearance ; " — 
Held,  that  the  letter  contained  no  sufficient 
knowledge  or  promise  to  take  the  case  out  of  the 
statute.  Backkam  v.  Marriott,  1  H.  &  N.  234  : 
25  L.  J.,  Ex.  324  ;  2  Jur.,  N.  S.  619.  Affirmed 
2  H.  &  N.  196  ;  26  L.  J.,  Ex.  315  ;  3  Jur.,  N.  8. 
495— Ex.  Ch. 

A  letter  was  written  by  the  debtor  to  his 
creditor  as  follows : — "  I  do  not  desire  that  you 
or  any  one  of  my  creditors  should  lose  what  I 
owe  them  ;  on  the  contrary,  it  is  very  much  my 
wish  not  only  to  pay  my  debts,  but  interest  upon 
them  if  I  can.  As  you  have  mentioned  the 
Limitation  Act,  I  answer  at  once  that  I  am 
ready  to  put  it  out  of  my  power  to  take  advan- 
tage of  that  act,  and  will  immediately  give  you 
my  note  for  whatever  sum  is  due  to  you.  To 
pay  you  now  or  within  the  year  I  am  utterly 
unable ;  I  really  have  not,  as  you  imagine,  re- 
ceived 600^    It  is  of  course  indispensable  that 


Beferring  Creditor  to  Third  Penon.]— The 
statute  is  not  barred  by  a  letter  in  which  the 
debtor  states,  ^^  that  family  arrangements  have 
been  making  to  enable  him  tq  discharge  the  debt ; 
that  funds  have  been  appointed  for  that  purpose, 
of  which  A.  is  trustee  ;  and  that  the  deotor  has 
handed  the  account  to  A. ;  that  some  time  most 
elapse  before  payment,  but  that  the  debtor  is 
autnorized  by  A.  to  refer  the  creditor  to  him  for 
any  further  information."  For,  by  9  Geo.  4, 
c.  14,  8. 1,  the  acknowledgment  in  writing  to  bar 
the  statute  must  be  sign^  by  the  party  charge- 
able thereby,  and  such  letter  does  not  charge  2ie 
debtor,  as  it  is  at  most  only  a  promise  to  pay  as 
soon  as  the  trustee  is  in  cash.  Whippy  ▼. 
Hillary,  3  B.  &  Ad.  399  ;  6  C.  &  P.  209. 

Seferenee  to  Arbitration.] — ^An  agreement  to 
refer  certain  accounts  between  the  parties  thereto, 
after  reciting  that  disputes  had  arisen  between 
them  in  respect  of  them,  empowered  the  arbitra- 
tors to  ascertain  what  was  due  and  of  right 
payable,  and  to  order  any  sum  which  might  be 
found  due  to  be.  paid  at  such  times  and  in  such 
proportions  as  they  should  deem  fit.  The  arbi- 
tration having  proved  abortive  : — ^Held,  that  the 
agreement  amounted  to  a  conditional  recognition 
of  the  debt  only  on  the  part  of  the  debtor,  and 
that  the  condition  being  unfulfilled,  it  did  not 
amount  to  a  sufficient  acknowledgment,  of  the 
debt  to  take  it  out  of  the  operation  of  the  statute 
Hales  V.  Stevenson,  9  Jur.,  N.  S.  300 ;  7  L.  T. 
317;  II  W.  R.  33.  Affirmed,  8  L.  T,  798;  11 
W.  R.  952— Ex.  Ch. 

Where  a  deed,  executed  by  A.  and  B.,  recited 
that  A.  was  indebted  to  B.  in  various  sums,  the 
amount  of  which  was  not  yet  ascertained,  and  a 
balance  not  yet  struck ;  and  that  A.  was  willing 
to  pay  B.  the  amount  which  might  appear  to  be 
due  to  B.  in  respect  of  such  sums,  such  amount 
to  be  ascertained  and  paid  as  thereinafter  men- 
tioned, and  the  deed  afterwards  provided  for 
taking  the  accounts  by  the  arbitration  oi  two 
persons  named  in  the  deed : — ^Held,  that,  not- 
withstanding  the  clause  as  to  arbitration,  the 
recitals  amoimted  to  an  absolute  promise  to  pay 
the  amoimt  when  ascertained ;  and  that,  wncn 
coupled  with  extrinsic  parol  evidence  as  to  the 
amount,  they  were  sufficient  to  take  the  debt  oat 
of  the  statute.     CJieslyn  v.  Dalhy,  4  Y.  &  C.  238. 
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PnipoMl  not  aeoeptad.] — ^A  creditor,  in  order 
to  take  a  debt,  pleaded  as  a  Bet-off,  out  of  the 
operation  of  the  statute,  gave  in  evidence  a  letter 
written  by  the  debtor  to  a  third  person,  stating 
an  account  shewing  the  existence  of  the  debt, 
but  also  that  a  balance  was  due  from  the  creditor 
to  the  debtor ;  and  proposing  to  settle  the  matter 
upon  payment  by  the  creditor  to  the  debtor  of  a 
sum  named.  The  creditor  had  not  acceded  to 
the  proposal: — ^Held,  that  the  latter  was  not  a 
sufficient  acknowledgment  of  the  debt  to  defeat 
the  operation  of  the  statute.  Francis  v.  Hatoket- 
ley,  1  El.  &  El.  1052  ;  28  L.  J.,  Q.  B.370  ;  5  Jur., 
N.  S.  1391. 

Ck>nditi<mal  Bond  to  Trntteoi.] — A  debtor,  by  a 
deed  reciting  that  he  was  indebted  to  the  plain- 
tiff and  others,  assigned  his  property  to  the 
plaintiff,  in  trust  to  pay  all  such  creditors  as 
should  sign  the  schedule  of  debts  annexed  ;  pro- 
vided, that,  if  all  did  not  sign,  the  deed  should 
be  void.  The  plaintiff  never  signed,  nor  was  the 
amount  of  his  debt  stated : — Held,  not  a  suffi. 
cient  acknowledgment  to  take  his  debt  out  of  the 
statute,  although  it  was  admitted  orally  that  he 
had  but  one  debt.  Kennett  v.  MUbankj  8  Bing. 
38  ;  1  M.  &  Scott,  102. 

Qflfor  of  Property  in  Lien.1 — ^The  following 
letter,  addressed  by  the  defendant  to  the  plain- 
tifl^  within  six  years,  respecting  a  debt  otherwise 
barred  by  the  statute,  is  not  a  sufficient  acknow- 
ledgment : — **  I  am  surprised  at  receiving  a  letter 
from  H.  (the  plaintiffs'  attorney^  this  morning, 
for  the  recovery  of  your  debj;.  I  must  candidly 
tell  you  once  for  all  I  never  shall  be  able  to  pay 
you  in  cash,  but  you  may  have  any  of  the  goods 
we  have  at  the  Pantechnicon,  by  paying  the  ex- 
penses incurred  thereon,  without  which  they 
«annot  be  taken  out,  as  before  agreed  when 
Mr.  F.  (one  of  the  plaintiffs)  was  in  town." 
Qiwlcy  V.  Ffimell,  12  C.  B.  291  ;  21  L.  J.,  C.  P. 
197  ;  15  Jur.  908. 

vi.  Allegation  of  Payment, 

Soffieiency  oil — ^A  letter  in  these  terms : — "  I 
have  received  a  letter  from  Messrs.  P.  and  L., 
solicitors,  requesting  me  to  pay  you  an  account 
of  40Z.  99.  6^.  I  have  no  wisn  to  have  anything 
to  do  with  lawyers,  much  less  do  I  wish  to  deny 
a  just  debt.  I  cannot,  however,  get  rid  of  the 
notion  that  my  account  with  you  was  settled 
when  I  left  the  army.  But  as  you  declare  it  was 
not  settled,  I  am  willing  to  pay  you  lOZ.  per 
annum  until  it  is  liquidated.  Should  this  pro- 
posal meet  with  your  approbation,  we  can  make 
arrangements  accordingly," — ^is  not  a  sufficient  ac- 
knowledgment to  take  the  case  out  of  the  statute. 
Buokmaster  v.  Russell,  10  C.  B.,  N.  S.  745 ;  8 
Jur.,  N.  S.  166— Ex.  Ch. 

''  1  will  see  Davis,  of  write  him ;  I  have  no 
doubt  he  has  paid  it ;  if,  by  chance,  he  has  not 
paid  it,  it  is  very  fit  it  should  be,"  in  a  letter,  is 
not  a  sufficient  acknowledgment  of  the  debt. 
Poynder  v.  Blvck,  5  D.  P.  0.  570  ;  W.,  W.  &  D. 
191. 

Where,  after  the  lapse  of  six  years,  a  debtor 
being  asked  for  the  payment  of  a  debt  said,  "  I 
owed  the  money,  but  1  have  a  receipt  in  full  of 
all  demands  ;  I  shall  search  for  it,  and  let  you 
know  in  the  event  of  my  not  being  able  to  find 
it : " — Held,  that  this  was  not  sufficient  to  take 
the  case  out  of  the  statute.    Brydges  v.  Plnvip' 


tree,  9  D.  &  B.  746 ;  8,  P.,  Berk  v.  Guy,  4  Esp. 
184. 

A  debtor  admitted  a  debt,  but  claimed  to  be 
discharged  by  a  written  instrument,  which  upon 
production  did  not  amount  to  a  legal  discharge  : 
— Held,  that  the  acknowledgment  was  sufficient. 
Partington  v.  Butcher,  6  Esp.  66. 

vii.  Denial  of  Claim, 

Where  no  Promise  implied.] — The  following 
letter  does  not  raise  the  implication  of  a  promise 
to  pay,  and  is  not  sufficient  to  take  the  case  out 
of  the  statute: — "  In  reply  to  your  application  of 
the  19th  inst  for  the  payment  of  891, 10s,  Hid, 
to  Mr.  D.  Brigstocke,  I  beg  to  say  that  it  is  a 
claim  I  am  by  no  means  prepared  to  admit  to  the 
full  extent,  and  to  make  the  following  observation 
respecting  it.  Of  that  sum,  682.  ds.  Sd,  is  made 
up  of  items  for  business  and  materials,  stated  to 
have  been  done  and  furnished  between  1817  and 
1821,  a  period  during  which  I  was  concerned  in 
two  successive  partnerships,  to  one  or  other  of 
whom  the  accounts  Mr.  B.  was  entitled  to  re- 
cover ought  to  have  been  charged.  Having  at 
different  times  wound  up  both  those  concerns 
and  quitted  Carmarthen  as  long  back  as  1824,.! 
was  surprised  to  receive  Mr.  B.'s  bill  in  1829,  five 
years  afterwards ;  and  it  is  certainly  not  a  little 
strange  that  he  should  not  send  in  a  charge  of  so 
old  a  date,  when,  if  any  account  was  due,  it  could 
hardly  be  expected  that  the  means  would  remain 
of  ascertaining  its  correctness.  I  cannot,  there- 
fore, allow  that  I  am  liable  to  pay  any  part  of 
the  account  previous  to  1825 ;  but  as  I  anticipate 
being  in  Carmarthen  shortly,  I  will  then  com- 
municate with  Mr.  B.  personally  respecting  it. 
The  remainder  of  the  account  is  for  repairs 
ordered  by  an  agent  under  the  late  firm  of 
Robert  Smith  &  Co.,  to  be  done  at  the  works  in 
Carmarthen,  in  1827,  together  with  a  few  items 
for  glazing  in  1826,  making  together  202.  I7s,  5d., 
which,  I  believe,  to  be  correctly  charged,  and  for 
which  I  enclose  a  cheque,  and  will  thank  you  to 
acknowledge  the  receipt  of  it."  Brigstocke  v. 
SmUh,  1  C.  &  M.  483  ;  2  Tyr.  446. 

Sefnsal  to  Pay.]— On  a  debtor  being  arrested 
for  a  debt  more  than  six  years  old,  he  said,  *'  I 
know  that  I  owe  the  money,  but  the  bill  I  gave 
is  on  a  threepenny  receipt  stamp,  and  I  will  never 
pay  it : " — Held,  not  such  an  acknowledgment  as 
would  revive  the  debt.  A' Court  v.  Cross,  3  Bing. 
329;  11  Moore,  198. 

When  Partial.]— The  defendant  wrote  to  the 
plaintifTs  attorney  as  follows : — "  I  have  received 
yours  respecting  the  plaintiff's  demand;  it  is  not 
a  just  one ;  I  am  ready  to  settle  the  account 
whenever  the  plaintiff  thinks  proper  to  meet 
on  the  business  ;  I  am  not  in  his  debt  90/.,  nor 
anything  like  that  sum;  shall  be  happy  to  settle 
the  difference  by  his  meeting  me :  *' — Held,  that 
the  judge  was  justified  in  directing  the  jury,  that 
after  this  letter  the  statute  was  out  of  the  ques- 
tion. College  Y,  House,  S  Bing.  119  ;  S.  C,  nom. 
Colledge  v.  Morn,  10  Moore,  431^ 

Seliance  on  Statute.]— In  an  action  against 
an  acceptor  of  a  bill  of  exchange,  evidence  that 
he  acknowledged  his  acceptance,  and  that  he  had 
been  liable,  but  said  that  ne  was  not  liable  then, 
becauso  it  was  out  of  date,  and  that  he  could  not 
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pay  it,  and  it  was  not  in  his  power  to  pay  it, 
was  sufficient  to  take  the  case  out  of  the  statnte. 
Ledper  v.  TaUon,  16  Bast,  420. 


viiL  MUrie*  in  Docnffienti. 


In  Books  of  Commissioners.] — Commissioners, 
nnder  a  town  improvement  act,  being  in  debt, 
appointed  a  finance  committee,  who  made  a 
report,  to  which  was  appended  a  schedule  of 
liabilities,  including  arrears  of  salary  due  to  the 
clerk  of  the  commissionerB  more  than  six  years. 
The  commissioners  made  an  entry  in  their  minute- 
book  that  they  accepted  the  report : — ^Held,  no 
sufficient  acknowledgment  of  the  debt.  £vih  y. 
Martin,  2  H.  &  C.  311 ;  33  L.  J.,  Ex.  17 ;  10  Jur., 
N.  S.  347. 

Where  a  turnpike  act  proyided  that  all  orders 
of  the  trustees  should  be  entered  in  a  book  kept 
for  that  purpose,  an  order  by  them  to  pay  a  bill 
is  not  an  act  done  so  as  to  take  a  debt  out  of  the 
statute,  unless  it  is  so  entered  in  writing.  Bm^fry 
y.  Bay,  1  C,  M.  &  R.  245  ;  4  Tyr.  696. 

Sesolntion  of  Dirootors.] — ^A  resolution  by  a 
board  of  directors  that  "  L.  shall  have  the  option 
of  taking,  within  one  month,  any  number  of  shares 
not  exceeding  1,600,  at  par,  in  liquidation  of 
1,6002.,  part  of  his  claim  "  (the  claim  therein  re- 
ferred to  haying  been  made  only  as  to  a  collateral 
security  for  part  of  an  alleged  debt),  is  no  ac- 
knowledgment sufficient  to  defeat  the  operation 
of  the  statute.  Lowndes  y.  Oamett  and  Moseley 
Oold  Mining  Company,  33  L.  J.,  Ch.  418;  10 L.  T. 
229  ;  12  W.  R.  672. 

In  Unsigned  Letter.] — An  admission  in  an 
unsigned  letter,  sent  by  order  of  the  assignees  of 
a  bankrupt,  will  not  take  a  debt  out  of  the 
statute.  I^ott  y.  Cleg,  16  M.  &  W.  321 ;  16  L.  J., 
Ex.  210  ;  11  Jut.  289. 

In  Bankrupt's  Bohednle.] — One  of  three  joint 
makers  of  a  note  became  insolyent,  and  inserted 
the  note  and  the  holder's  name  in  his  schedule, 
and  a  diyidend  was  afterwards  paid  to  the  holder 
by  order  of  the  Insolyent  Debtors  Court  in  re- 
spect of  the  note  : — Held,  that  such  was  not  suf- 
ficient to  take  the  case  out  of  the  statute,  either 
as  against  the  other  makers  of  the  note  or  as 
against  the  insolyent  himself.  Davis  y.  Edwards, 
7  Ex.  22  ;  21  L.  J.,  Ex.  4  ;  15  Jur.  1014. 

A  creditor  proved  that,  within  six  years  of 
action  brought,  the  debtor  presented  a  petition 
for  arrangement  with  his  creditors,  under  7  &  8 
Vict.  c.  70,  and  had  inserted  the  debt  upon  which 
the  action  was  brought  in  the  account  of  his 
debts;  and  his  proposal  was,  that,  "  for  the  future 
payment  or  compromise  of  such  debts  and  en- 
gagements," he  proposed  to  sssign  all  his  estate 
and  effects  to  trustees: — Held,  not  to  be  sufficient 
to  take  the  case  out  of  the  statute,  as  not  shewing 
that  from  which  the  court  could  infer  an  uncon- 
ditional promise,  or  a  promise  upon  a  condition 
fulfilled.  Everett  y.  Robertson,  1  El.  &  El.  16 ; 
28  L.  J.,  Q.  B.  23  ;  4  Jur.,N.  S.  1083. 

The  insertion  of  a  debt  in  the  schedule  to  a 
deed  of  inspectorship  executed  for  the  purpose  of 
administering  the  estate  of  a  debtor,  is  not, 
although  the  schedule  is  yerified  by  the  affidavit 
of  the  debtor,  a  sufficient  acknowledgment  to 
take  the  debt  out  of  the  operation  of  the  statute, 
so  as  to  entitle  the  creditor  to  prove  for  the  debt 
under  a  subsequent  administration  of  the  debtor^s 


estate  in  bankruptcy.  Topping,  Em  parte,  Lerffr 
In  re,  4  D^.,  J.  &  S.  661 ;  34  L.  J.,  Bk.  44  ;  12 
L.  T.  787  ;  13  W.  R.  1025. 

And  the  payment  by  tiie  inspectors  of  a  diri- 
dend  upon  the  debt  is  not  a  sufficient  part  pay- 
ment for  that  purpose.    Ih, 

In  Bankrupt's  SzaminatioB.] — ^An  entry  in  a 
bankrupt's  examination,  of  a  certain  sum  being^ 
due  to  A.,  is  evidence  of  an  account  stated  be- 
tween them,  and  is  a  sufficient  acknowledgment 
to  take  the  case  out  of  the  statute.  Eicke  t. 
Noahes,  1  M.  &  Rob.  359. 

ix.  Signing  of. 

At  Top  of  Boenment] — ^A  debtor  being  called 
upon  by  his  creditor  (the  holder  of  two  promis- 
sory notes  for  6102.,  more  than  six  months  over* 
due)  for  a  statement  of  his  afffurs,  made  oat  an 
account  in  which  the  notes  were  inserted  as  a 
debt  for  which  he  was  liable: — Held,  that  the 
whole  document  being  in  the  handwriting  of 
the  debtor,  his  name  written  at  the  top  was  a 
sufficient  signature  to  bind  him.  Holmes  t. 
Mackrell,  3  C.  B.,N.  S.  789. 

By  a  Firm.]— A  defendant  pleaded  the  Statnte 
of  Limitations.  To  prove  the  case  on  the  part  of 
the  plaintiff  a  series  of  accounts  for  several  yeaia 
between  himself  and  the  house  of  A.  &  Co.,  in 
which  the  defendant  was  a  partner,  was  put  in 
evidence.  In  the  last  of  those  accounts  the 
balance  of  the  pr^eding  account  was  carried 
over.  The  date  of  this  item,  as  well  as  those  of 
the  other  items,  with  three  exceptions,  were 
beyond  six  years  from  action  brought.  The 
exceptions  were,  that,  on  the  credit  side,  there 
was  one  item  within  the  six  years — "  Balance  of 
interest  to  this  day  at  8Z.  per  cent. ; "  and  on  the 
debit  side  there  were  two  items  within  that 
period,  viz.,  "  postage,  petty  charges  and  com- 
mission on  disbursements."  The  balance  of  ac- 
count, for  which  the  action  was  brought,  was  then 
struck  at  a  date  also  within  the  six  years.  The 
signature  to  the  account  was  A.  &  Co.,  in  the 
same  handwriting  as  that  affixed  to  the  acconnta 
of  other  customera  with  the  firm  ;  but  there  was 
no  evidence  that  such  signature  was  in  the  hand- 
writing of  the  defen£uit,  or  in  that  of  any 
of  the  partners : — Held,  first,  that  the  signature 
to  the  account  was  not'  "  an  acknowledgment 
in  writing,  signed  by  the  parties  chargeable 
thereby,"  within  9  Geo.  4,  c.  14,  s.  1.  CUirh  v. 
Alexander,  8  Scott,  N.  R.  147;  13  L.  J.,  C.  P.133  ; 
8  Jur.  496. 

Held,  secondly,  that  the  account  was  not  evi- 
dence of  any  payment  of  principal  or  interest 
admitted  to  be  due  within  the  six  years,  so  as  to 
take  the  debt  out  of  the  statute.    Ih, 

Held,  thirdly,  that  there  was  no  evidence  of  an 
account  stated  between  the  parties,  so  as  to  be  a 
new  transaction,  and  to  give  a  new  right  of  suit,, 
independent  of,  and  distinct  from,  the  original 
debt.    lb. 

Writing  in  Third  Person.]— The  following 
letter: — "  Mr.  S.  begs  to  inform  Messrs.  L.  &  Co. 
that  he  will  take  an  early  opportunity  of  settling 
their  account,"  was  a  ratification,  to  render  a 
certificated  bankrupt  liable  for  a  debt  incurred 
before  his  bankruptey,  under  6  Geo.  4,  c.  16, 
s.  131,  of  a  debt  otherwise  barred;  and  the  letter 


1953       LIMITATIONS  (STATUTE  Oil')— Personal  Actions,  etc.       1954 

was  sufiScicntly  signed  hj  the  party  sending  it. 
Lobh  y.  Stanley,  D.  &  M.  635  ;  5  Q.  B.  574  ;  13 
L.  J.,  Q.  B.  117  ;  8  Jur.  462.  See  KirkpatriokY, 
Tattenally  1  0.  &  K.  577. 


X.  Stamping, 

For  PurpoM  of  Bvidence.]— The  following 
memorandam — "  I  acknowledge  to  owe  M.  36Z., 
which  I  agree  to  pay  him  as  soon  as  my  circum- 
stances will  permit" — is  exempt  from  stamp 
duty,  under  9  Geo.  4,  c.  14,  s.  8,  as  a  writing 
made  necessary  by  that  statute,  provided  it  is 
put  in  for  the  mere  purpose  of  barring  the 
statute,  the  debt  itself  being  proved  by  other 
evidence.  MorrU  v.  Dixon,  6  N.  &  M.  438  ;  4 
A.  &  E.  845  ;  2  H.  &  W.  57. 

A  note  improperly  stamped  is  not  admissible 
as  a  memorandum,  the  9  Geo.  4,  c.  14,  s.  8,  apply- 
ing only  to  instruments  which  might  be  stamped 
with  an  agreement  stamp.  Jones  v.  Myder,  4 
M.  &  W.  32  ;  1  H.  &  H.  256. 

P.  being  indebted  to  the  executors  of  C.  in 
11,000^.,  to  which  A.  was  beneficially  entitled, 
sent  a  letter  to  A.  as  follows  : — "  I  have  sent  you 
a  note  for  the  money  due  to  you  which  your 
mother  left  for  you."  Inclosed  in  this  letter  was 
a  promissory  note,  on  a  receipt  stamp,  for  11,000/., 
and  4/.  per  cent,  interest.  At  the  time  of  this 
letter  and  note  being  sent,  the  debt  was  barred 
by  the  statute  : — Held,  that  there  was  not  a 
sufficient  acknowledgment  by  P.,  without  re- 
ferring to  the  note,  to  see  what  was  the  promise 
made,  and  this  could  not  be  done  for  the  want 
of  a  proper  stamp.  Parmiter  v.  Parmiter,  3  De 
G.,  F.  &  J.  461  ;  30  L.  J.,  Ch.  508. 

xi.  Evidence  to  Explain  or  Expound. 

Oral.] — ^When  a  written  promise  to  pay  a  debt 
barred  by  the  statute  has  been  lost,  oral  evidence 
of  the  contents  of  the  writing  may  be  given. 
Hay  don  v.  WilUavis,  4  M.  &  P.  811 ;  7  Bing. 
163.     . 

Letter  Undated.] — ^When  a  letter,  acknow- 
ledging the  existence  of  a  debt,  which  was  pro- 
duced for  the  purpose  of  taking  the  case  out  of 
the  statute,  did  not  contain  any  date  : — Held, 
that  the  time  when  the  letter  was  written  might 
be  supplied  by  parol  evidence.  Edmunds  v. 
Downes,  2  C.  &  M.  459  ;  4  Tyr.  173.  And  see 
Hartley  v.  WhaHon,  3  P.  &  D.  529  ;  11  A.  &  E. 
934. 

Amoimt  Unspeoifled.] — A  promise  in  writing, 
signed  by  the  party  chargeable  thereby,  to  pay 
his  proportion  of  a  joint  debt  more  than  six 
years  old,  is  a  sufficient  compliance  with  the 
provisions  of  the  9  Geo.  4,  c.  14,  s.  1,  to  take  the 
case  out  of  the  statute,  though  no  amount  is 
specified  in  the  promise  ;  and  a  creditor  suing 
on  such  promise  is  not  confined  to  nominal 
damages,  but  may  recover  the  whole  of  such 
proportion,  upon  proving  the  amount  by  ex- 
trinsic evidence.  Jbechmcre  v.  Fletcher,  1  C.  & 
M.  623  ;  3  Tyr.  460. 


Fromife  of  Interest.  ]-— A.  gave  to  B.  a 


note,  datsd  October,  1834,  for  837?.  1«.  6rf.,  pay- 
able on  demand.  In  December,  1834,  a  demand 
was  made,  and  A.  then  promised  to  pay  interest, 
and  signed  an  unstamped  memorandum,  dated 
■the  2nd  December,  1844,  as  follows : — "  I  promise 
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to  pay  to  B.  837/.,  with  4Z.  per  cent,  interest 
thereon."  Neither  principal  nor  interest  was 
paid,  but  in  January,  1848,  A.  wrote  to  B.  a 
letter  referring  to  a  note  for  a  debt,  which  he 
acknowledged,  and  promised  thereby  to  pay  : — 
Held,  that  the  memorandum  of  December,  1834, 
and  a  letter  accompanying  it,  shewed  that  in- 
terest was  running  ;  and  that,  though  in  foi*m  a 
note  and  unstamped,  it  could  be  looked  at  to  sec 
to  what  debt  this  interest  was  to  be  referred ; 
and  that  as  no  other  debt  was  proved  to  exist, 
the  837Z.  there  mentioned  was  to  be  assumed  to 
be  part  of  the  837/.  U.  6d.  secured  by  the  former 
note.    Spickemell  v.  HotJiam,  1  Kay,  669. 

Held,  also,  that  in  the  absence  of  proof  of  the 
existence  of  any  other  note  to  which  it  could 
relate,  the  letter  of  1848  must  be  taken  to  refer 
to  the  note  of  October,  1834,  and  thus  to  take  it 
out  of  the  statute.    lb. 

Statement  of  Account.] — The  plaintiffs  and  S. 
sold  a  library  of  books  for  the  defendant,  some 
of  which  were  returned  by  the  purchasers  as  im- 
perfect. The  defendant  thereupon  wrote  to  the 
plaintiffs  the  following  letter,  dated  the  18th 
December,  1827  : — "  I  have  received  the  imper- 
fect books,  which  together  with  the  cash  over- 
paid on  the  settlement  of  your  account  amounts 
to  80Z.  78.,  which  sum  I  will  pay  in  two  years  :  " 
— Held,  evidence  of  an  account  stated  of  debts 
which  would  become  due  in  two  years,  so  as  to 
defeat  a  plea  of  the  statute.  M^ieatley  v.  Wil- 
liams, 1  M.  &  W.  533  ;  Tyr.  &  G.  1043.  See  also 
Clark  V.  Alexander,  ante,  col.  1952. 

xii.  By  and  to  whom  made. 

To  Creditor  or  Agent] — An  acknowledgment 
to  take  a  case  out  of  the  statute  must  be  made  to 
the  creditor,  and,  semblc,  that  one  to  his  agent  is 
sufficient.    Ihdler  v.  Redman,  26  Beav.  614. 

To  Third  Fersons.] — ^A  deed  made  between 
the  debtors  and  a  third  person,  in  which  they 
acknowledged  the  existence  of  a  debt,  was  suffi- 
cient to  take  the  case  out  of  the  statute,  although 
the  creditors  were  wholly  strangers  to  the  deed. 
Mountstephen  v.  Brooke,  3  B.  &  A.  141.  See 
Cheslyn  v.  Daihy,  4  Y.  &  C.  238. 

An  admission  of  a  debt  made  to  a  person  who, 
at  the  same  time,  signed  a  paper,  purporting  to 
be  a  discharge  of  the  debt,  is  not  a  sufficient 
acknowledgment  of  the  debt  to  prevent  the 
operation  of  the  statute,  though  the  discharge  was 
inoperative  in  itself,  and  was  given  upon  a  con- 
sideration which  the  debtor  failed  to  observe. 
Ooate  V.  Ooate,  1  H.  &  N.  29. 

To  one  of  a  Glass.] — Where  A.,  through  mis- 
representation, received  from  B.  and  several 
other  persons,  his  tenants,  sums  of  money,  to 
which  he  was  not  entitled  ;  and  B.  applied  to 
him  to  have  the  money  returned,  stating  that  he 
and  the  other  tenants  had  been  induced  to  pay 
more  than  was  due ;  and  A.  replied,  "  that,  if 
there  was  any  mistake  it  should  be  rectified  : " 
— Held,  that  this  obviated  the  statute  as  to  pay- 
ments made  by  the  other  tenants,  as  well  as  by  B, 
aarkY,nougham,  3  D.  &  R.  322  ;  2  B.  &C.  149. 

.By  Agents— Before  10  ft  dO  l^ct.  o.  d7,  s.  18.; 

An  acknowledgment  by  a  vsdfe,  who  ha^ 
accustomed  to  act  as  the  agent  of  her  h 
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in  purchasing  the  goods  and  managing  the  busi- 
ness generally,  was  sufficient.  Anderson  v.  San- 
dersm,  2  Stark.  204  ;  Holt,  591  j  S,  P.,  Palethorp 
V.  Furnish,  2  Esp.  611,  n. 

So,  in  an  action  against  a  husband  for  goods 
supplied  to  his  wife  for  her  accommodation  while 
he  occasionally  visited  her,  a  letter  written  by 
the  wife  acknowledging  the  debt  within  six 
years  was  admissible  to  take  the  case  out  of  the 
statute.     Gregory  v.  Parker,  1  Camp.  394. 

But  as  the  9  Geo.  4,  c.  14,  s.  1,  directed  that  no 
acknowledgment  or  promise  should  be  sufficient 
to  take  a  case  out  of  the  statute,  unless  in 
writing,  "and  signed  by  the  party  chargeable 
thereby,'*  an  acknowledgment  contained  in  a 
letter  which  was  written  by  the  wife  of  the 
debtor,  in  his  name,  and  at  his  request,  was  in- 
sufficient, because  the  statute  gave  no  authority 
to  an  agent  to  make  the  acknowledgment.  Hyde 
V.  Johnson,  3  Scott,  289  ;  2  Bing.  N.  C.  776  ;  2 
Hodges,  94. 

Where  an  agent  had  been  employed  to  pay 
money  for  work  done,  and  the  workmen  were 
referred  to  him  for  payment,  and  he  assented  to 
it,  an  acknowledgment  or  a  promise  by  him  to 
pay  was  sufficient.  Burt  v.  Palmer,  6  Esp. 
145. 


In  Bankruptcy.] — So,  a  reference  by  a 

debtor  for  payment  to  a  trustee,  to  whom  he  had 
assigned  ms  effects,  was  sufficient.  Baillie  t. 
Inchiquin  (^Lord^,  1  Esp.  435. 

A  debtor  had  written  a  letter  to  T.,  to  make  a 
proposition  to  the  creditor  respecting  a  debt  he 
owed  him  ;  and  in  this  letter  he  desired  T.  to 
arrange  with  the  whole  of  his  creditors.  T. 
wrote  a'  letter  to  the  creditor,  offering  an  accept- 
ance for  7s,  6d,  in  the  pound  on  the  debt : — Held, 
not  sufficient  to  take  the  case  out  of  the  statute. 
Gibbo7i  V.  Bagshott,  5  C.  &  P.  211. 

An  accountant  employed  by  the  assignees  of  a 
bankrupt,  sent  to  the  debtor  an  unsigned  state- 
ment of  the  account  between  the  bankrupt  and 
the  debtor,  in  which  he  stated  a  balance  in 
favour  of  the  debtor  :— Held,  that  this  was  not 
a  sufficient  acknowledgment  of  a  debt  to  take  the 
case  out  of  the  statute,  as  against  the  assignees. 
Pott  V.  Clegg,  16  M.  &  W.  321  ;  16  L.  J.,  Ex,  210  ; 
11  Jur.  289. 

An  admission  by  a  bankrupt  in  his  balance- 
sheet  will  not  take  a  debt  out  of  the  statute  as 
against  his  assignees.    Ih, 

By  Ezeonton  or  Adminiitrators.] — In  1835,  A. 
filed  a  creditors'  bill  against  the  administrator  of 
his  debtor,  founded  on  a  debt  due  on  a  note,  but 
in  respect  of  which  no  payment  of  either  prin- 
cipal or  interest  had  been  made  since  1823.  In 
1^2,  the  administrator,  on  the  citation  of  a  third 
person,  signed  and  exhibited,  in  the  ecclesiastical 
court,  an  inventory  and  account  of  the  debtor's 
assets  and  debts,  in  which  A.'s  debt  was  entered  : 
— Held,  that  that  entry  was  a  sufficient  acknow- 
ledgment. Smithy,  Poole,  12  Sim.  17  ;  10  L.  J., 
Ch.  192. 

Semble,  per  Parke,  B.,  an  acknowledgment  in 
writing  by  one  of  two  executors  of  a  debt  due 
from  the  testator  is  not  sufficient  to  take  the  debt 
Out  of  the  statute  as  against  his  co-executors, 
even  although  made  by  him  in  his  representative 
capacity.  Scholcy  v.  Walton,  12  M.  &  W.  610  ; 
13  L.  J.,  Ex.  122  ;  8  Jur.  319. 

Where  one  of  two  joint  executors  was  applied 
to  for  payment  of  a  debt  of  his  testator's,  who 


had  been  dead  twenty  years,  and  as  against 
whom  the  debt  was  barred,  and  said,  "  1  believe 
the  debt  is  a  just  one,  and  has  never  been  paid  ; 
I  should  be  happy  to  serve  you  in  the  matter  if 
I  could,  but  I  cannot  do  anything  without  the 
consent  of  the  testator's  family  :" — Held,  in  an 
action  against  both  the  executors,  that  there 
was  no  such  acknowledgment  of  the  debt  as  took 
the  case  out  of  the  statute  as  against  them,  there 
being  no  promise  express  or  implied  to  pay  the 
debt.    M'  Oulloeh  v.  Dawes,  9  D.  &  R.  40. 

In  an  action  against  several  executors  : — Held, 
that  neither  a  mere  acknowledgment  of  the  debt 
by  all  the  executors,  nor  an  express  promise  bj 
one  of  them,  took  the  case  out  of  the  statute ; 
there  must  be  an  express  promise  by  all.  7W- 
lock  V.  Dunn,  R.  &  M.  416. 

After  an  administration  decree,  an  executor 
has  no  right,  as  against  the  imrties  interested  in 
the  estate^  to  g^ve  an  acknowledgment  to  take  a 
debt  barred  by  the  statute  out  of  its  operation. 
Phillips  V.  Beal,  32  Beav.  26. 

Where  the  statute  had  run  against  a  debt,  due 
from  a  testator  before  his  death,  and  the  executor 
wrote  thus  to  the  creditor,  '*  The  legatees  object, 
to  my  paying  the  claim,  though  I  think  it  jast,'' 
and  *'  I  not  only  do  not  dispute  the  claim,  bat 
admit  it,  thinking  it  just,  but  am  compelled  to 
refuse  payment  vnthout  an  order  of  the  court :" 
— Held,  that  the  debt  was  not  revived,  and  that 
the  real  estate  could  not  be  subjected  to  it  by 
any  act  of  the  devisees  in  trust,  though  they  were 
also  executors.  Briggs  v.  Wilson,  5  De  Q.,  M.  & 
G.  12. 

A  debt  is  not  taken  out  of  the  statnte  by  an. 
advertisement  published  by  the  administTator 
requesting  all  persons,  having  claims  on  the 
estate,  to  send  in  statements  of  their  demand, 
prior  to  their  being  laid  before  A.,  by  whom  the 
persons  claiming  to  be  creditors  are  to  submit  to 
be  examined  touching  the  same,  if  he  shall  see 
occasion,  in  order  to  their  being  approved  and 
paid,  or  rejected,  if  such  latter  course  be  deemed 
expedient.    Scott  v.  Jones,  4  C.  &  F.  382« 

By  joint  Debtors  or  Contractors.] — ^An  acknow- 
ledgment of  a  debt,  contained  in  a  letter  from 
one  partner  to  another,  undertaking  to  assign  to 
the  latter  the  debts  and  liabilities  of  the  firm, 
upon  his  satisfying  debts  due  to  a  person  named 
in  the  letter,  and  others,  or  '*  obtaining  a  release 
of  my  liabilities  in  respect  of  such  debts,'*  docs 
not  amount  to  a  promise  to  pay  the  debts,  and 
therefore  does  not  take  the  debts  out  of  the 
statute.    Hindmarsh,  In  re,  1  Drew.  &  Sm.  129. 

An  admission  made  by  one  of  two  partners 
after  the  dissolution  of  the  partnership,  ooncem- 
ing  joint  contracts,  that  took  place  daring  the 
partnership,  was  sufficient  to  bar  the  statnte. 
Wood  V.  Braddich,  1  Taunt  104. 

But  the  admission  of  one  partner  to  bind 
another  must  be  clear  and  explicit.  Ho^me  y. 
Green,  1  Stark.  488. 

"Where  one  of  two  partners,  who  was  a  certifi- 
cated bankrupt,  acknowledged  a  debt  due  to  the 
plaintiff  by  his  partner  and  himself : — Held, 
that  it  was  not  a  sufficient  acknowledgment  to 
take  the  case  out  of  the  statute  in  an  action 
against  both,  when  the  bankrapt  pleaded  his 
bankruptcy  and  the  other  the  statute.  Marten 
V.  Bridges,  3  C.  &  P.  83. 

An  acknowledgment  of  one  of  several  makers 
of  a  joint  and  several  note  took  it  oat  of  the 
statute  as  against  the  others,  and  might  be  given^ 
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in  evidence  in  a  separate  action  against  any  of 
the  others.  Wkiteevib  v.  Whiting^  2  Dougl.  628. 
So,  in  the  case  of  a  joint  note,  even  though 
one  of  the  makers  had  never  made  any  acknow- 
ledgment, and  had  signed  the  note  as  a  surety 
only.  Perham  v.  Jiaynaly  9  Moore,  666  ;  2  Bing. 
306. 


After  Xarriage  of  one.]— Where  an  action 


was  brought  on  a  joint  note,  made  by  A.  and  B. 
whilst  B.  was  sole,  against  A.,  B.,  and  C,  the 
husband  of  the  latter,  who  was  joined  for  con- 
formity ;  and  they  pleaded  actio  non  accrevit 
infra  sex  annos  ;  to  which  the  plaintiff  replied, 
that  the  cause  of  action  arose  within  six  years  : 
— Held,  that  an  acknowledgment  by  A.,  within 
six  years,  that  the  debt  was  due,  would  not  take 
the  case  out  of  the  statute,  such  acknowledg- 
ment being  made  after  the  intermarriage  of  B. 
&  C.  Pittam  V.  Iktsterj  2  D.  &  R.  863  ;  1  B.  &  C. 
248. 

See  also  Payment  on  Account,  i?ifra. 

By  Inlants.] — ^An  acknowledgment  in  writing 
given  by  an  infant  of  a  debt  due  for  necessaries 
is  effective  for  the  purpose  of  taking  the  debt  out 
of  the  statute.  Willins  or  Williams  v.  Smithy 
4  El.  &  Bl.  180  ;  3  C.  L.  R.  16  ;  24  L.  J.,  Q.  B. 
62 ;  1  Jur.,  N.  S.  163. 

xiii.  Devise  for  Payment  of  Debts, 

Debt  not  Beviyed.] — A  devise  in  trust  for  pay- 
ment of  debts  does  not  revive  a  debt,  upon  which 
the  statute  had  taken  effect  by  the  expiration  of 
time  before  the  testator's  death.  Burke  v.  Jones, 
2  Ves.  &  B.  276. 

A  direction  for  the  payment  of  debts  in  a  will 
of  personal  estate  will  not  stop  the  running  of 
the  statute.  Freake  v.  Cranefeldt,  3  Mylne  &  C. 
499  ;  4  Jur.  1080. 

A  debt  which,  at  the  death  of  a  testator,  is  not 
barred  by  the  statute,  may  become  so  afterwards 
as  to  the  executors  and  legatees,  notwithstanding 
a  charge  by  the  testator  of  his  debts  upon  his 
personal  estate ;  nor  will  the  operation  of  the 
statute  be  prevented,  though  the  testator,  erro- 
neously supposing  part  of  his  personal  estate  to 
be  real  estate,  has  so  described  it  in  his  will,  and 
charged  his  debts  upon  it  Scott  v.  Joneg,  4 
C.  &  P.  382. 

A  stale  debt,  bearing  interest,  is  not  taken  out 
of  the  statute  by  an  engagement,  signed  by  the 
debtor,  to  charge  his  estate  with  a  sum  corre- 
sponding in  amount  with  the  debt,  with  interest 
from  the  date  of  the  engagement.  Martin  v. 
Xnowles,  1  N.  &  M.  421. 

A  testator  charged  all  his  real  estate  with  pay- 
ment of  his  debts,  if  his  personal  estate  was  in- 
sufficient to  pay  them,  and  directed  his  executors 
to  raise  sufficient  for  their  payment  by  mortgage 
or  otherwise  : — Held,  that  this  did  not  create  an 
express  trust  within  the  exception  contained  in 
the  3  &  4  Will.  4,  c.  27,  s.  25.  Dickenson  v. 
Teasdale,  1  De  G.,  J.  &  S.  52  ;  32  L.  J.,  Ch.  37  ; 
9  Jur.,  N.  S.  237  ;  7  L.  T.  656. 


b.  Specialty  Debts. 

By  whom  made.] — The  acknowledgment  pro- 
vided for  by  s.  5  of  3  &  4  Will.  4,  c.  42,  in  order 
to  take  a  specialty  debt  out  of  the  operation  of 
that  statute,  need  not  be  made  by  the  person 


chargeable  to  the  person  entitled,  or  amount  to 
a  promise  to  pay.  Moodie  v.  Bannister,  4  Drew. 
433  ;  28  L.  J.,  Ch.  881 ;  5  Jur.,  N.  S.  402. 

Seeital  in  Deed.] — A  mortgagor  assigned  the 
equity  of  redemption  by  a  deed,  which  contained 
a  recital  that  all  the  interest  had  been  paid 
within  twenty  years  of  the  commencement  of 
the  action,  and  a  covenant  by  the  assignee  to  pay 
the  principal  and  future  interest  to  the  mort- 
gagee, and  to  indemnify  the  mortgagor  in  case  of 
default.  The  mortgagee  was  no  party  to  the 
deed,  but  continued  to  receive  the  interest  upon 
the  mortgage  from  the  assignee  of  the  equity  of 
redemption  : — Held,  that  the  recital  in  the  deed 
was  evidence  of  an  acknowledgment  by  part  pay- 
ment of  interest  within  twenty  years.  Forsyth 
V.  BristowCf  8  Ex.  716 ;  22  L.  J.,  Ex.  265 ;  17 
Jur.  675. 

Payment  of  Interest.]— Held,  also,  that  the 
payment  of  the  interest  by  the  assignee  of  the 
equity  of  redemption  was  a  sufficient  acknow- 
ledgment to  take  the  case  out  of  the  statute  as 
against  the  mortgagor.    lb. 

When  Creditor  no  Party.] — In  an  action  on  a 
mortgage  deed  of  houses,  executed  in  1824  by 
the  defendant  in  favour  of  the  plaintiff's  testator, 
to  secure  payment  of  iOOl.  and  interest,  the 
plaintiff  gave  in  evidence  a  deed  executed  by 
the  defendant  within  twenty  years  before  action 
brought,  but  to  which  deed  the  testator  was  no 
party.  The  deed,  after  reciting  that  the  defen- 
dant had  executed  a  mortgage  of  the  houses  to 
the  testator,  for  securing  to  him  320Z.  and  in- 
terest, stated  that  he  conveyed  that  and  other 
property  to  trustees  on  trust  to  sell,  and  out  of 
the  proceeds  to  pay  off  all  the  mortgages  and 
other  incumbrances  affecting  the  property,  and 
then  to  pay  the  creditors,  with  an  ultimate  trust 
as  to  the  surplus  : — Held,  that  this  was  not  an 
acknowledgment  within  s.  5,  so  as  to  take  the 
case  out  of  the  operation  of  s.  3.  Hotocutt  v. 
Bonser,  3  Ex.  491  ;  18  L.  J.;  Ex.  262. 

After  Time  Expired.]— More  than  twenty  years 
after  a  mortgagee  had  entered  into  possession, 
the  mortgagor's  solicitor  wrote  to  the  mortgagee 
requesting  to  know  when  he  could  see  the  mort- 
gagee upon  the  subject  of  the  mortgage.  The 
mortgagee  replied  bv  a  letter,  saying,  "  I  do  not 
see  the  use  of  a  meeting,  unless  some  one  is  ready 
with  the  money  to  pay  me  off : " — Held,  that  this 
letter  was  a  sufficient  acknowledgment  in  writing 
to  exclude  the  operation  of  the  statute,  although 
not  written  within  twenty  years  after  the  mort- 
gagee had  entered  into  possession.  Stansfield  v. 
Ilobson,  3  De  G.,  M.  &  0. 620  ;  22  L.  J.,  Ch.  657. 

Admifsion  by  Tenant  for  Life.] — ^Where  a 
tenant  for  life  of  a  mortgaged  estate  by  deed 
admitted  the  payment  of  interest  on  the  mort- 
gage : — Held,  not  a  sufficient  acknowledgment 
of  the  debt  as  against  the  remainderman  to  pre- 
vent the  statute  from  operating.  Gregson  v, 
Ilindley,  10  Jur.  383. 

Pleadings.] — To  a  plea  of  the  statute  upon  a 
mortgage  deea,  the  plaintiff,  in  order  to  take  the 
case  out  of  the  statute  by  an  acknowledgment 
in  writing  under  s.  5,  must  reply  such  acknow- 
ledgment, and  that  the  action  was  brought  withi^ 

3  R  2 
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twenty  years.  Kempe  or  Kent  v.  Glhho7i  or 
Gibbons,  9  Q.  B.  609;  16  L.  J.,  Q.  13.  120 ;  11 
Jur.  299. 

But  he  need  not  set  out  the  acknowledgment 
in  his  repUcation.  S.  C,  12  Q.  B.  662  ;  17  L.  J., 
Q.  B.  298  ;  12  Jur.  697. 


6.  Payment  on  Account. 

a.    Simple  Contract  Debts. 

i.  What  Amounts  to. 

Of  Partienlar  Debt.]— The  mere  fact  of  the 
payment  of  a  sum  by  a  debtor  to  his  creditor,  is 
not  enough  to  take  a  case  out  of  the  statute  with- 
out some  evidence  to  satisfy  a  jury,  first  that  it 
was  a  payment  of  a  debt,  and  next  that  it 
was  not  the  discharge  of  a  balance  due,  but  a 
payment  intended  to  be  applied  to  the  part 
discharge  of  the  particular  debt.  Tippetts  v. 
lleane,  1  C,  M.  &  R.  252  ;  4  Tyr.  772. 

Several  Items.]— Semblc,  that  part  payment 
will  not  bar  the  interest,  where  the  debt  to  which 
it  is  applied  consists  of  several  items.  Bingstock 
V.  Smith,  2  Tyr.  445 ;  1  C.  &  M.  483. 

Of  Interest.] — A  payment  made  within  six 
years,  of  interest  which  has  become  due  upon  a 
note  more  than  six  years  ago,  is  sufficient,  where 
the  note  remains  in  the  hands  of  the  payee. 
Bealey  v.  Greenslade,  2  Tyr.  121 ;  2  C.  &  J.  61. 

To  constitute  a  payment  of  interest  sufficient 
to  take  a  debt  out  of  the  statute,  it  is  not  essential 
that  money  should  actually  pass  between  the 
debtor  and  creditor.  Maber  v.  Maber,  2  L.  R., 
Ex.  163  ;  36  L.  J.,  Ex.  70 ;  16  L.  T.  26. 

After  a  debt  due  to  a  father  from  his  son  bad 
been  barred  by  the  statute,  the  father,  his  son, 
and  his  son's  wife,  had  an  interview,  at  which  the 
interest  due  was  calculated.  The  son  then  put 
his  hand  tinto  his  pocket,  as  if  to  get  out  the 
money  to  pay  it.  The  father  stopped  him,  and, 
writing  a  receipt  for  the  interest,  gave  it  to  his 
son's  wife,  saying  that  he  would  make  her  a  pre- 
sent of  the  money.  Ko  money  actually  passed 
between  the  parties  : — Held,  that  this  transaction 
was  a  sufficient  payment  to  take  the  debt  out  of 
the  statute.    lb. 

Payment  of  interest  upon  a  note  payable  on 
demand  is  sufficient  to  take  the  case  out  of  the 
statute,  although  there  is  no  independent  evi- 
dence that  any  demand  of  payment  of  the  note 
has  been  made.  Bamjield  v.  Tupper,  7  Ex.  27  ; 
21  L.  J.,  Ex.  6. 

Promise  Implied.]— Part  payment  of  a  debt 
will  not  take  the  case  out  of  the  statute,  unless 
the  payment  is  made  under  circumstances  which 
warrant  a  jury  in  inferring  a  promise  to  pay  the 
residue  ;  therefore,  where  a  party,  on  being  ap- 
plied to  for  interest,  paid  a  sovereign,  and  said 
he  owed  the  money,  but  would  not  pay  it : — 
Hold,  that  it  was  a  question  for  the  jury  to  say, 
whether  he  intended  to  refuse  payment  or  merely 
spoke  in  jest.  Wainman  v.  Kyn.man,  1  Ex.  118  ; 
16  L.  J.,  Ex.  232. 

Pajrment  of  smaller  Sum.] — Where  a  specific 
sum  of  money  is  due,  as  upon  a  note,  the  mere 
fact  of  a  payment  of  a  smaller  sum  by  the  debtor 
to  the  creditor,  is  some  evidence  of  a  part  pay- 


ment to  take  the  case  out  of  the  statute,    ^m 
V.  Boulton,  2  C.  B.  476  ;  15  L.  J.,  C.  P.  97. 

(Uving  of  Receipt.] — In  an  action  on  a  note, 
dated  7th  December,  1845.  for  payment  of  500/. 
and  interest,  on  demand,  to  C.,  the  plaintiff's 
testator,  and  on  a  similar  note  for  5002.,  dated 
20th  January,  1846,  at  the  trial  it  appeared  from 
the  defendant's  answer  to  a  bill  of  discovery,  that 
in  1835  and  in  1842,  C.  lent  to  the  defendant 
two  sums  of  500/.,  upon  the  security  of  his  notes, 
payable  on  demand,  with  Interest.  The  interest 
was  duly  paid,  and  memoranda  thereof  indorsed 
by  C.  on  the  backs  of  the  notes.  At  length,  the 
backs  of  the  notes  being  covered  with  Uiese 
memoranda,  it  was  arranged  between  G.  and  the 
defendant  that  new  notes  should  be  sabstltuted, 
and  accordingly  the  defendant  gave  C.  the  notes 
on  which  the  action  was  brought.  In  Febroaiy, 
1846,  C.  told  the  defendant  that  he  intended  to 
give  him  the  1,000/.  secured  by  the  notes,  and  he 
wished  to  give  the  defendant  a  release  and  a  dis- 
charge for  the  same  and  interest  due  thereon,  and 
he  directed  the  defendant  to  write  out  a  receipt  for 
1 ,000/.  and  interest  for  him,  C,  to  sign,  as  a  release 
and  a  discharge  ;  and  thereupon  the  defendant 
purchased  a  IOjv.  receipt  stamp,  and  wrote  there- 
on the  receipt  as  follows  :— "  Hull,  16  Febmaiy, 
1846.  Received  of  R.  D.  (the  defendant)  1,080/., 
being  the  interest  and  principal  on  the  noteR, 
dated  December,  1845,  and  January,  1846,  and  in 
full  of  all  demands,"  which  C.  signed  and  de- 
livered to  the  defendant.  C.  subs^uently  died, 
having  previously  bequeathed  the  notes  to  his 
executors,  with  directions  as  to  the  investment  of 
the  proceeds : — Held,  that  the  giving  of  the  receipt 
was  not  a  part  payment  or  an  acknowledgment 
of  the  debt,  so  as  to  take  the  case  out  of  the 
statute.  Foster  v.  Daivber,  6  Ex.  839  ;  20  L.  J., 
Ex.  385. 

Enforced  by  Judgment  of  Court.] — Upon 
a  plaint  brought  in  the  county  court  within 
six  years  before  an  action  to  reoover  two  yesrs' 
interest  due  upon  a  promissory  note,  made  for 
the  payment  of  a  principal  sum  and  interest, 
against  the  representatives  of  the  deceased 
maker  of  the  note,  they  in  the  plaint,  being  abo 
the  defendants  in  the  action,  pleaded  the  Statute 
of  Limitations,  in  answer  to  which  plea  an 
acknowledgment  within  six  years  was  given  in 
evidence  and  judgment  was  given  for  the  plain- 
tiff, and  the  defendants  thereupon  paid  into 
court  the  amount  of  the  judgment : — ^Held,  that 
to  this  action  brought  to  recover  the  principal 
and  further  interest  thereon  two  years  after  such 
payment  into  conrt  and  more  than  six  years 
after  the  acknowledgment  proved  in  such  plaint, 
such  payment  did  not  necessarily  imply  a  pro- 
mise to  pay  the  principal,  and  therefore  was  no 
evidence  of  an  acknowledgment  to  pay  the  debt 
within  six  years,  so  as  to  take  the  case  ont  of  the 
Statute  .of  Limitations,  21  Jac.  1,  c.  16,  s.  3. 
Morgan  v.  JlotolandsJ  L,  R.,  Q.  B.  493  ;  41  L.  J., 
Q.  B.  187  ;  26  L.  T.  855  ;  20  W.  B.  726. 

Part  payment  of  a  debt  does  not  take  it  ont  of 
the  operation  of  the  21  Jac.  1,  c.  16,  nnlees  it  is 
made  under  such  circumstances  that  a  promise 
to  pay  the  remainder  may  be  reasonably  inferred 
from  it.    lb. 

Application  of  Ineome  by  Tmitee.] — ^The  ap* 
plication  by  a  trustee  of  the  income  of  trust 
property  received  by  him,  to  the  partial  liqnida- 


1961       LIMITATIONS  (STATUTE  OF)  -Personal  Actions,  dc.       1962 


lion  of  a  debt  dae  to  him  by  his  cestui  que  trnst, 
will,  if  made  by  the  authority  of  the  latter,  pre- 
vent the  residue  of  the  debt  from  being  affected 
by  the  Statnte  of  Limitations,  in  respect  of  the 
lapse  of  time  preceding  the  last  application. 
iStewart  v.  Ctmnfck,  5  Ir.  R.,  C.  L.  662. 

In  respect  of  wliat  Debt] — In  1877,  an  action 
was  commenced  to  administer  the  estate  of  A., 
who  owed  B.  1,8642.  for  cash  advances  from  time 
to  time  made  to  her  by  B.  from  the  year  1851  down 
to  the  time  of  her  death  in  1877.  Most  of  the 
advances  were  made  before  1871.  B.  claimed  to 
prove  for  the  entire  debt,  alleging  that  a  small 
cash  payment  made  by  A.  in  1872  and  again  in 
1873,  were  payments  made  on  account  of  the 
general  balance  of  the  debt: — Held,  on  the 
evidence,  that  the  payments  in  question  were 
specific  repayments  made  in  respect  of  particular 
advances,  and  that  the  general  balance  of  the 
debt  was  statute-barred.  Rainforth^  In  w,  Gwynn 
v.  Gwynn,  49  L.  J.,  Ch.  5 ;  41  L.  T.  610— C.  A. 
Reversing  48  L.  J.,  Ch.  72q. 

Of  one  Debt  where  Bond  seoures  two.]^ 
When  two  separate  sums  are  secured  by  one  bond, 
a  payment  in  respect  of  one  sum  does  not  prevent 
the  statute  running  in  respect  of  the  other. 
jUhlin  V.  Lee,  44  L.  J.,  Ch.  174  ;  31  L.  T.  721  ; 
23  W.  R.  287.  Affirmed  44  L.  J.,  Ch.  376  ;  32 
L.  T.  348  ;  23  W.  R.  458. 

Of  Sums  Dne  on  different  Conditions.]— -By  an 

agreement  the  sum  of  1,OOOZ.,  part  of  the  pur- 
chase-money of  real  estate,  was  secured  by  a 
bond.  The  arrangement  was,  that  the  sum  of 
750Z.  was  to  be  paid  to  a  person  named  on  a  given 
event,  and  the  remaining  250Z.  to  another  person 
on  another  event.  The  event  on  which  the  250/. 
became  payable  happened  more  than  twenty 
years  before  filing  the  bill,  and  it  was  alleged 
that  that  sum  had  never  been  paid.  The  event 
on  which  the  750/.  became  payable  happened 
within  the  twenty  years,  and  the  sum  of  750/. 
was  then  paid  :—  Held,  that  the  payment  of  the 
750/.  did  not  prevent  the  250/.  being  barred  by 
the  statute.    Ih. 


ii.  Appropriation. 

Where  one  Debt  is  Barred.] — Where  there 
are  two  debts,  one  of  which  is  barred  by  the 
statute,  and  there  is  a  part  payment  not  specially 
appropriated  by  the  debtor,  it  is  a  question  for 
the  jury  whether  the  payment  was  made  gene- 
rally on  account  of  whatever  might  be  due  from 
the  debtor  at  the  time,  or  on  a  particular  ac- 
count. Walker  v.  Jiutler,  6  El.  k  Bl.  506  ;  25 
L.  J.,  Q.  B.  377  ;  2  Jur.,  N.  S.  687.  See  Ashlin 
V.  Lee^  %upra, 

Payment  of  Interest.]— A.  being  in- 
debted to  B.  on  three  promissory  notes,  was 
applied  to  by  B.  for  payment  on  account  of 
interest,  but  without  referring  to  any  debt  in 
particular;  in  consequence  of  this  application 
A.  paid  5/. ;  at  the  time  of  this  payment  two  of 
the  notes  were  barred  : — Held,  that  the  payment 
must  be  attributed  as  made  exclusively  in  re- 
spect of  the  note  not  barred,  and  that  the  effect 
was  as  to  it  to  prevent  the  operation  of  the  sta- 
tute. NmK  v.  Hodgtton,  6  De  G.,  M.  &  G.  474  ; 
25  L.  J.,  Ch.  186  ;  1  Jur.,  N.  S.  946. 


Payment  generally  on  Aoeonnt.] — Between 
Midsummer,  .1845,  and  Lady-day,  1854,  the 
guardians  of  the  Wycombe  Union  made  pay- 
ments by  way  of  relief  to  non-settled  paupers  of 
the  Eton  Union.  The  only  authority  for  these 
payments  were  letters  written  in  1847, 1849,  and 
1860,  in  which  the  guardians  of  the  Eton  Union 
requested  the  guardians  of  the  Wycombe  Union 
to  make  weekly  payments  to  certain  paupers. 
One  of  these  letters  stated  that  "  the  money 
would  be  repaid  quarterly,"  and  another  stated 
that  "  if  they  would  furnish  an  account  at  the 
end  of  each  quarter  they  would  be  repaid."  In 
July,  1850,  the  guardians  of  the  Wycombe  Union 
sent  to  the  guardians  of  the  Eton  Union  an  ac- 
count, in  which  they  claimed  a  balance  (after 
giving  credit  for  a  payment  made  in  November, 
1849),  for  relief  of  non-settled  paupers  of  the 
Eton  Union,  from  Lady-day,  1845,  to  Lady-day, 
1847,  and  fi-om  Lady-day,  1849,  to  Lady-day, 
1850.  No  previous  account  had  been  sent  in  or 
claim  made  in  respect  thereof  : — Held,  that  the 
payment  not  being  generally  on  account,  did  not 
take  the  case  out  of  the  statute.  Wycombe  Union 
(^Guardians)  v.  Eton  Union  Q6ruardians)j  I  H. 
&  N.  687  ;  26  L.  J.,  M.  C.  97. 

Where  a  debtor  owes  his  creditor  some  debts 
from  a  period  longer  than  six  years,  and  others 
from  a  period  within  six  years,  and  pays  a  sum 
without  appropriating  it  to  any  particular  debt, 
such  payment  is  not  a  payment  on  account,  to 
take  out  of  the  statute  the  debts  due  longer  than 
six  years.  Mills  v.  Fowkes^  7  Scott,  444 ;  5  Bing. 
N.  C.  455  ;  2  Am.  62  ;  3  Jur.  406. 

But  the  creditor  may,  at  any  time,  apply  such 
payment  to  the  debts  due  longer  than  six  years. 
lb. 

And  may  manifest  his  election  to  make  such 
application  by  bringing  an  action  within  a  rea- 
sonable time  after  such  payment.    lb. 

In  1877,  an  action  was  commenced  to  ad- 
minister the  estate  of  A.,  who  owed  B.  1,864/. 
for  cash  advances  from  time  to  time  made  to  her 
by  B.  from  the  yeai*  1851  down  to  the  time  of 
her  death  in  1877.  Most  of  the  advances  were 
made  before  1871.  B.  claimed  to  prove  for  the 
entire  debt,  alleging  that  a  small  cash  payment 
made  by  A.  in  1872,  and  again  in  1873,  were 
payments  made  on  account  of  the  general  balance 
of  the  dpbt : — Held,  on  the  evidence,  that  the 
payments  in  question  were  specific  repayments 
made  in  respect  of  particular  advances,  and  that 
the  general  balance  of  the  debt  was  statute- 
barred.  Rainforth^  In  re,  Gtoynn  v.  Gwynn,  49 
L.  J.,  Ch.  5  ;  41  L.  T.  610— C.  A. 

Where  both  Debts  Barred.] — Where  there  arc 
two  clear  and  undisputed  debts,  the  case  is  not 
taken  out  of  the  statute,  as  to  either  debt,  by 
evidence  of  a  part  payment  within  six  years,  not 
specifically  appropriated  to  the  one  debt  or  the 
other.  Burn  v.  lioulton,  2  C.  B.  476  ;  15  L.  J., 
C.  P.  97. 

iii.  By  giving  Bills  of  Exchange  or  Promissory 

Notes, 

Dates  from  Delivery.] — Where  a  debtor  draws 
a  bill  of  exchange,  to  be  applied  in  part  pay- 
ment of  the  debt,  and  the  bill  is  paid,  when  due, 
by  the  drawee  to  the  creditor,  it  operates  as  a 
part  payment,  to  defeat  the  statute,  only  from 
the  time  of  the  delivery  of  the  bill  by  the  debtor, 
not  from  the  time  of  its  payment.    Irving  v. 
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VeUch,  3  M.  &  W.  90 ;  Mur.  &  H.  313.    See 
Ootoan  V.  Forster,  3  B.  &  Ad.  507. 


Bill  DiBhonoured.] — Giying  a  bill  of  ex- 


change in  payment  on  account  of  a  debt,  under 
circumstances  which  raise  an  implication  of  a 
promise  to  pay  the  balance,  is  a  payment  within 
the  proviso  of  9  Greo.  4,  c.  14,  s.  1,  and  therefore 
takes  the  debt  out  of  the  statute,  notwithstand- 
ing the  bill  is  afterwards  dishonoured.  Tumcy 
V.  Dodicell,  3  El.  &  BL  136  ;  2  C.  L.  R.  666  j  23 
L.  J.,  Q.  B.  137  ;  18  Jur.  187. 

Aooeptanoe  on  Ctoneral  Aeoount.] — A  creditor 
who  had,  more  than  six  years  before,  supplied 
ships^  stores  on  seven  separate  occasions  to  the 
debtor,  amounting  in  the  aggregate  to  more 
than  3002.,  within  six  years,  asked  his  debtor 
for  money.  The  debtor  answered  that  he  had 
not  looked  into  his  accounts,  but  supposed  the 
balance  due  to  be  between  90/.  and  lOOZ.,  but  he 
had  not  cash.  Being  pressed,  -he  accepted  a 
draft  at  four  months  for  602.,  which  he  did, 
taking  an  acknowledgment  that  he  had  given 
the  acceptance  on  account.  It  was  proved  by 
other  evidence  that  the  amount  unpaid  for  the 
ships'  stores  was  95Z. ;  but  the  different  accounts 
were  never  balanced  or  ascertained  between  the 
creditor  and  the  debtor  : — Held,  that  evidence 
of  the  giving  of  the  acceptance  under  these  cir- 
cumstances was  evidence  to  go  to  the  jury  of  a 
payment  on  account  of  all  the  debts,  so  as  to  be 
evidence  of  a  fresh  promise  to  pay  what  was 
due,  sufficient  to  take  the  whole  out  of  the  sta- 
tute. Walker  v.  Butler,  6  El.  &  Bl.  506  ;  26 
L.  J.,  Q.  B.  377  ;  2  Jur.,  N.  S.  687. 

Second  Note.] — A  person  died  in  1829  ;  part 
of  his  assets  consisted  of  a  note  for  1002.  of  five 
persons.  All  interest  on  it  was  paid  down  to 
1837,  but  by  whom  did  not  appear.  In  1837, 
the  executor  took  the  note  of  one  of  the  five  for 
the  1002.,  and  interest  was  paid  until  1842.  Sub- 
sequently nothing  was  done,  and  the  debt  became 
barred  by  the  statute  : — Held,  that  the  takinpr 
the  second  note  was  equivalent  to  payment  of 
the  first,  and  the  executor  was  charged  with  the 
1002.    SparUes  v.  Itcstal,  22  Beav.  687. 

iv.  By  Delivery  of  Goads,  ' 

A  delivery  of  goods  by  a  debtor  to  his  ci-editor 
in  liquidation  of  a  previous  debt,  is  a  sufficient 
part  payment.  Hooper  v.  Stevens,  4  A.  &  E.  71 ; 
1  H.  &  W.  480  ;  5  N.  &  M.  635  ;  7  C.  &  P.  260; 
S,  P.,  Hart  v.  NaUh  or  JSash,  2  C,  M.  &  R.  337  ; 
1  Gale,  171 ;  5  Tyr.  956.  See  also  ColliMon  v 
MargeMOUj  27  L.  J.,  Ex.  305. 

Y.  By  allowing  or  setthig  off  Cross  or  Mutual 

Claims, 

Bale  to  Creditor.] — A.,  having  authority  to 
collect  the  debts  of  a  firm,  agreed  with  B.,  who 
was  indebted  to  the  firm,  to  purchase  goods  from 
him,  and  to  allow  him  the  amount  of  the  pur- 
chase-money in  his  account  with  the  firm,  and 
drew  a  cheque  including  that  amount,  and  de« 
Uverod  the  same  to  the  bankers  of  the  firm,  The 
greater  part  of  B.'s  debt  tp  thp  firm  was  incurred 
beyond  the  periocj  of  the  statute  ;-^Held,  that 
there  was  sufficient  evidence  o|  a  part  payment 
to  prevent  the  operation  of  the  statute,  Peareo 
Y,  &2&j/,  6  Jut,  SM, 


Settlement  of  Cross  Aeoonnts.] — Where  A.  has 
an  account  against  B.,  some  of  the  items  of  which 
are  more  than  six  years  old,  and  B.  has  a  cross 
account  against  A.,  and  they  meet  and  go  through 
both  accounts,  and  a  balance  is  struck  in  A*6 
favour,  this  amounts  to  an  agreement  to  set  off 
B.'s  claim  against  the  earlier  items  of  A.'b,  out  of 
which  arises  a  new  consideration  for  the  pay- 
ment of  the  balance,  and  takes  the  case  out  of 
the  operation  of  the  statute.  Ashby  t.  Jamts, 
11  M.  &  W.  642  ;  12  L.  J.,  Ex.  295. 

The  setting  off  a  sum  of  money  in  an  acooimt 
stated  and  settled  is  a  payment  within  the 
9  Geo.  4,  c.  14.  Scholey  v.  Walton,  12  M.  &  W. 
610 ;  13  L.  J.,  Ex.  122  ;  8  Jur.  319. 


Indorsement   on   Note.] — In    Januarr, 


1833,  A.  gave  B.,  then  a  feme  sole,  his  note  for 
2462.  B.,  after  having  received  part  of  the 
amount,  died  in  1834,  leaving  her  husband,  the 
plaintiff,  surviving  and  one  child.  The  plaintiff 
did  not  then  take  out  letters  of  administration, 
but  arranged  with  A.  that  the  interest  of  the 
note  should  go  towards  the  maintenance  of  B.'s 
child,  then  under  the  care  of  A.  In  September, 
1839,  A.  and  the  plaintiff  settled  their  accounts, 
and  A.  indorsed  on  the  note  a  memorandum  that 
all  the  interest  upon  the  note  was  paid  up  to 
that  date,  but  no  money  passed.  In  1848  the 
child  died.  In  1853  the  plaintiff  took  out  letters 
of  administration,  and  brought  an  action  as  ad- 
ministrator against  A.,  to  recover  the  amount  of 
the  note : — Held,  that  there  was  a  payment 
sufficient  to  take  the  case  out  of  the  statute,  the 
maintenance  of  the  child  beisg  treated  by  the 
parties  as  a  money  payment  equivalent  to  the 
interest.  Bodger  v.  Arch,  10  Ex.  333  ;  2  C.  L. 
R.  1491 ;  24  L.  J.,  Ex.  19. 

Xemorandnm.] — One  of  two  persons  who  had 
dealings  together,  and  were  mutually  indebted 
to  one  another,  had  supplied  some  bricks  on  the 
credit  of  the  other,  in  1834,  but  no  account  had 
been  delivered  or  made  out  on  cither  side.  In 
1845  they  signed,  in  duplicate,  a  memorandum, 
thus  expressed  :  "It  is  agreed  that  Mr.  U.,  in 
his  general  account,  shall  give  credit  to  Dr.  H. 
for  1742.,  being  for  bricks  delivered  in  1834:"— 
Held,  that  this  was  insufficient  to  exclude  the 
mutual  debts  from  the  operation  of  the  statute 
Hughes  v.  Paramore,  7  De  G.,  M.  &  O.  229 ;  24 
L.  J.,  Ch.  681 ;  1  Jur.,  N.  S.  1101. 

vi.  By  Agents, 

By  Tmstee— Against  Instructions.] — To  shew 
a  part  payment  within  six  years,  the  creditor 
proved  a  payment  of  a  portion  of  his  demand  by 
the  trustee  under  a  deed  of  composition,  who 
was  expressly  instructed  to  make  the  payment 
as  a  full  satisfaction,  instead  of  which  he  handed 
the  money  over  as  a  part  payment,  and  took  a 
receipt  accordingly.  This  payment  so  made  was 
expressly  repudiated  by  the  debtor : — Held,  that 
this  was  not  a  payment  withia  the  exception. 
Linley  or  Linsell  v.  Bonsor,  2  Scott,  399 ;  2 
Bing.  N.  C.  241  ;  1  Hodges,  30.1. 

By  BeceiTer.]->A.,  B,  and  C.  carried  on  busi- 
ness as  copartners  under  aiiicles  containing  a 
covenant  by  which  the  partnership  effects  were 
made  a  aeourity  for  the  repayment  of  the  yum  in 
which  the  oonceyn  might  bo  indebted  to  any 
partner ;  and  th<^  other  partners  ooYcnanted  tp 
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make  up  the  deficiency,  according  to  their  equit- 
able liability.  After  the  death  of  A.  and  B. 
their  respective  personal  representatives  filed  a 
bill  against  C.  to  take  the  accounts  of  the  part- 
nership, and  a  receiver  was  appointed,  who  got 
in  the  assets,  and  without  the  sanction  of  the 
court,  but  with  the  approbation  of  the  parties, 
paid  them  to  the  executors  of  A.,  to  whom  the 
partnership  was  largely  indebted,  and  the  suit 
was  not  further  prosecuted.  These  payments 
were  insufficient  to  discharge  the  debt  due  to 
A.*s  estate,  and  the  estate  of  B.  remained  liable 
to  the  estate  of  A.  to  a  considerable  amount  in 
respect  of  that  debt : — Held,  that  it  not  being 
proved  that  the  receiver  made  the  payments 
with  the  sanction  of  the  personal  representative 
of  B.  for  the  purpose  of  (Uscharging  the  liability 
of  C.'s  estate,  those  payments  did  not  take  the 
demand  against  B.'s  estate  out  of  the  statute. 
Whitley  v.  Lowe,  2  De  G.  &  J.  704 ;  4  Jut.,  N.  S. 
815. 

By  Parish  Officers.] — ^A  parish  vestry  having 
agreed  to  borrow  money  for  building  almshouses, 
the  defendants,  being  two  of  the  parish  officers, 
in  1830  gave  to  the  testator,  who  advanced  the 
money,  a  promissory  note,  signed  thus  : — 


"J.  H., 
"G.B 


::} 


Churchwardens. 


\ 


Overseers, 


Or  others 
for  the  time  being.* 


/ 


"J.  E.,\ 

Interest  on  this  note  had  been  regularly  paid  by 
the  overseers  for  the  time  being  up  to  1847,  and 
had  been  by  them  debited  to  the  parish.  An 
action  having  been  brought  upon  the  note,  and 
the  statute  pleaded : — Held,  that  the  very  form 
of  the  note  made  the  existing  parish  officers  the 
agents  of  the  defendants  for  the  payment  of  the 
interest  on  the  note,  and  therefore  that  the  judge 
was  wrong  in  withdrawing  the  form  of  the  note 
from  the  consideration  of  the  jury,  and  stating 
that  the  question  was,  whether  the  interest  had 
been  paid  with  the  authority  or  knowledge  of 
the  defendants.  Jo?wn  v.  Httghes  or  Evans y  5 
Ex.  104  ;  19  L.  J.,  Ex.  200. 

The  payment  of  interest  on  a  note  given  by 
churchwardens  on  the  parish  account  from  time 
to  time  by  the  vestry,  is  a  sufficient  acknowledg- 
ment of  the  debt,  as  against  the  makei's  :  a  for- 
tiori, where  one  of  them  has  audited  the  parish 
accounts,  in  which  payments  of  interest  on  the 
note  are  entered.  Ch'cw  v.  Petite  3  N.  &  M.  456  j 
S,  C,  nom.  Rew  v.  Pcttet,  1  A.  &  E.  196. 

Interest  Paid  by  Third  Party.] — ^Accounts  be- 
tween G.  and  D.,  drawn  up  by  G.,  more  than  six 
years  old,  shewed  sums  due  from  him  for  interest 
and  payments  made  by  him  of  rent  for  D.  The 
first  payment  of  rent  appeared  to  be  without  ex- 
press authority.  In  subsequent  accounts  the 
rent  was  treated  as  deductions  from  the  sum  due 
for  interest,  and  as  having  been  paid  for  D.,  and 
were  classed  with  cash  payments  on  account. 
Afterwards  the  direct  interest  account  disap- 
peared, but  G.  stated  accounts  on  one  side  only, 
in  which  he  charged  the  rents  as  paid  for  D.  In 
the  early  periods  the  interest  and  rent  nearly 
balanced  each  other  in  amount ;  in  later  periods, 
by  a  lowering  of  the  rent,  the  interest  exceeded. 
The  paymenti  of  rent  were  proved  to  hftve  been 
oontmued  down  to  1841.  In  an  aotion  bv  D. 
fov  moaay  lent :— Held,  that  the  jury  might  Infer 
th<\t  the  payroeota  of  yont  wero  made  bjr  G„  n" 


agent  for  D.,  out  of  the  interest  due  to  D.,  in 
which  case  they  were  payments  of  interest,  and 
would  take  the  case  out  of  the  statute.  Worth- 
ington  V.  Orimsditchf  7  Q.  B.  479  j  15  L,  J., 
Q.  B.  52;.10Jur.  26. 

Where  money  is  paid  by  a  debtor  on  behalf  of 
a  creditor,  the  character  of  such  payments  is 
matter  rather  of  evidence  than  of  law.    lb. 

The  defendant,  in  order  to  obtain  an  advance 
of  money,  gave  a  note  to  H.,  a  customer  of  the 
plaintiffs,  who  were  bankers.  H.  indorsed  the 
note  to  the  plaintiffs  on  obtaining  the  money, 
with  which  he  was  debited  by  them.  The  de- 
fendant was  debited  by  H.  with  the  amount,  and 
H.  had  paid  interest  on  the  note  to  the  plaintiffs 
within  six  years  : — Held,  that  these  payments 
did  not  take  the  note  out  of  the  statute  as  against 
the  defendant,  H.  not  being  his  agent  for  that 
purpose.  Harding  v.  Hdgeoumbej  28  L.  J.,  Ex, 
313. 

By  eontinoing  Partners.]— B.  deposited  110/. 
with  Messrs.  H.  B.  L.,  0.  F.,  E.  L.  and  C.  S.  F., 
bankers,  upon  a  deposit  note,  payable  twenty 
days  after  sight.  In  June,  1833,  H.  B.  L.  died, 
having  devised  his  real  and  personal  estate  to 
trustees,  one  of  whom  was  his  son,  upon  trust  to 
raise  money  to  pay  his  debts,  and  subject  thereto 
upon  trust  for  his  son,  whom  he  appointed  sole 
executor.  The  son  was  admitted  a  partner  in 
the  bank.  In  1853  E.  L.  died,  and  in  1843  C.  F. 
died.  C.  S.  F.  and  the  son  continued  the  business, 
but  became  bankrupts  in  1847.  B.,  from  the 
death  of  H.  B.  L.,  received  interest  at  the  bank 
ii;)r,Ti  his  deposit  note  until  the  bankruptcy,  when 
he  proved  his  debt  against  the  bankrupts*  estate ; 
and  on  a  bill  filed  to  make  the  real  and  personal 
estate  of  H.  B.  L.  liable  to  the  payment  of  the 
110/.  : — Held,  that  the  interest  was  not  paid  by 
the  continuing  partners,  as  agents  of  H.  B.  L. ; 
that  no  agency  could  be  implied ;  that  the  in- 
terest was  paid  on  account  of  the  firm  ;  that  all 
claim  against  the  real  and  personal  estate  was 
barred  by  the  statute  in  six  years  ;  that  B.  had 
accepted  the  surviving  partners  as  his  debtors, 
and  the  devise  made  by  H.  B.  L.  for  payment 
of  debts  was  satisfied.  Broum  v.  Gordon,  16 
Beav.  302  ;  22  L.  J.,  Ch.  66. 

vii.  By  and  to  Executors  and  Administrators. 

Personal  Sepresentatiyes.] — The  payment  of 
interest  upon  a  note  by  the  makers  to  the  per- 
sonal representatives  of  the  payee  within  six 
years  of  the  commencement  of  the  action,  is  a 
sufficient  acknowledgment,  although  the  letters 
of  administration  under  which  the  party  claimed 
to  whom  the  payments  were  made,  were  not  ob- 
tained in  the  diocese  in  which  the  note  was 
bonum  notabile.  Clarke  v.  Hooper,  4  M.  & 
Scott,  353  ;  10  Bing.  480. 

Hot  in  Bepresentatiye  Character.] — To  an 
action  by  the  payee  of  a  note  for  300/.,  against 
the  surviving  executors  of  W.  P.,  the  maker,  the 
plaintiff,  proved  that  he  had  been  supplied  by 
J.  P.,  the  deceased  executor,  with  malt  and  other 
articles,  and  he  put  in  evidence  an  account  be- 
tween them,  signed  qs  follows : — "  Settled,  J.  P. ; " 
on  one  side  of  which  the  plaintiff  was  charged 
with  various  quantities  of  malt,  and  on  the  other 
side  bad  opedit  for  payments,  there  being  amonest 
others  the  following  item  t "  To  one  year's  In* 
teyest,  15/, :  "—If aid,  that  this   P(»ttlomoot     ' 
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for  any  oonsideratioxi  sffiecting  him,  or  with  hs 
sanction,  it  nused  no  implied  promise  on  his 
part,  yere  ▼.  HoUand,  18  Q.  B.  263 ;  21  L.  J^ 
Q.  B.  289  ;  16  Jnr^  N.  S.  933. 


account  was  evidence  of  payment  of  the  \ol.  by 
J.  P,,  bat  not  in  his  representative  character. 
Scholey  t.  Walton,  12  M.  ^l  W.  510 ;  13  L.  J., 
Ex.  122 ;  8  Jur.  319. 

Semble,  per  Parke,  B.,  payment  by  one  of 
several  executors,  of  a  debt  doe  from  the  testator, 
is  not  sufficient  to  take  the  case  oat  of  the  statate 
as  against  his  co-execators,  even  though  made  by 
him  in  his  executive  capacity.    Ih. 


QuaatioB  for  Jury.] — Where  the  action  is 


by  an  executor,  who  has  also  claims  due  to  him- 
self in  his  o^-n  right,  it  will  be  for  the  jury  to 
consider  whether  tbe  payments  were  upon  ac- 
count of  the  debt  due  to  the  testator,  or  to  the 
executor  in  his  own  right.  Collimon  v.  Mar^ 
ffesson,  27  L.  J.,  Ex.  305. 


<    PaymMit  to  Ceotvi  que  tmst — Claim  by 
toei.] — A  father  bequeathed  to  his  two  daughters 
250/.  each,  to  be  paid  when  they  arrived  at  the 
age  of  twenty-one,  and,  till  that  period,  the  ex- 
penses of  board,  clothes,  and  education  to  be  ^ 
Dome  and  paid  by  his  executors.    He  appointed  . 
executors  and  ^so  trustees,  with  all  necessary  • 
powers  to  fulfil  the  will.    At  a  meeting  of  the 
trustees  and  executors,  for  the  purpose  of  settling  | 
the  testator's  affairs,  the  executors  paid  over  to  . 
the  trustees  5001.,  to  be  set  apart  for  the  pay- 
ment of  the  legacies  to  the  daughters,  when  they 
attained  their  majority.    This  sum  was  after- 
wards lent  by  tbe  trustees  to  the  defendant  on  a 
note,  which  described  them  as  "  trustees  acting 
under  the  will  of  the  late  Mr.  W.  B. :''— Held, 
that  a  payment  of  principal  and  interest  to  one 
of  the  legatees  within  six  years  was  sufficient  to 
take  the  case  out  of  the  statute,  and  that  the 
trustees  had  a  right  to  maintain  an  action  on 
the  note.    MeggiMon  v.  Harper,  2  C.  &  M.  322  ; 
4  Tyr.  94. 

viii.  Husband  ami  Wi/t\ 

To  Husband  for  Wifo.] — A  feme  sole  being 
a  payee  of  a  note  payable  with  interest,  married, 
and  her  husband  survived  her  : — Held,  that  the 
note  did  not  become  tbe  property  of  the  husband, 
but  passed  to  her  administrator,  though  the  hus- 
band had  received  the  interest  during  her  life  ; 
for  that  he  did  not  thereby  reduce  the  chose  in 
action  into  possession  ;  and  that  the  payment  of 
such  interest  in  his  wife's  lifetime,  to  the  hus- 
band, within  six  years  before  action,  must  be 
considered  as  made  to  him  in  the  character  of 
an  agent  to  the  wife,  and  was  an  answer  to  a 
pica  of  the  statute.  JIart  v.  Stephens,  6  Q.  B. 
937  ;  14  L.  J.,  Q.  B.  148  ;  9  Jur.  225. 

By  Wife— Without  Privity  of  Husband.]  — 

A  declaration  against  husband  and  wife,  upon 
a  joint  and  several  note  made  by  the  wife,  be- 
fore coverture,  and  A.,  alleged  a  promise  by  the 
wife,  dum  sola.  The  plaintiffs  proved  a  pay- 
ment of  interest  within  six  years,  made  by  the 
wife  after  marriage,  with  money  sent  by  A.,  but 
without  the  privity  or  subsequent  ratification  of 
the  husband  : — Held,  that  such  payment  raised 
no  promise,  either  by  tbe  husband  or  the  wife, 
so  as  to  take  tbe  case  out  of  the  statute  ;  inas- 
much as,  the  wife  being  incapable  of  making 
any  promise  in  law,  expressed  or  implied,  pay- 
ment by  her  or  the  other  joint  maker  of  the  note 
could  create  no  promise  on  her  part ;  and,  as 
such  payment  was  not  made  by  the  husband,  or 


ix.  By  Co- Contractors  or  Co-Debtors,  their 
Ejreeutors  or  Administrators. 

Under  19  *  90  Yiet.  c  97,  s.  14.]— The  sUtese 

does  not  apply  to  a  payment  made  before  the 
act.  Jaeksun  v.  Woolley,  8  EL  &  BL  778 ;  27 
L.  J.,  Q.  B.  448 ;  4  Jur..  N.  S.  656— Ex.  Ch. 
Reversing  27  L.  J.,  Q.  B.  181  ;  4  Jur.,  N.  &  409. 
When  a  payment  by  one  co-debtor  is  made 
with  the  mere  knowledge  and  consent  of  tbe 
other,  the  latter  does  not  lose  the  benefit  of  the 
statute.  8,  C,  27  L.  J.,  Q.  B.  181 ;  4  Jur.,  K.  S.  409. 

Boforo  the  Statute.]— To  a  plea  of  the  statute 
on  a  note,  the  plaintiff  replied  that  the  note  was 
made  by  the  defendant  jointly  with  P.,  and  that 
within  six  years  before  action  P.  paid  the  plain- 
tiff interest  on  the  note : — Held,  that,  afisuming 
the  payment  to  have  been  made  before  the  19  k. 
20  Vict.  c.  97.  the  replication  was  bad  on  general 
demurrer.    Ridd  v.  Moggridge,  2  H.  &  N.  567. 

By  one  of  two  Partners — 19  4  90  Yiet.  e.  97.  j 
— One  of  two  partners  must  be  presumed,  in  the 
absence  of  proof  to  the  contrary,  to  have 
authority  to  make  a  payment  on  account  of  a 
debt  due  by  the  firm,  so  as  to  take  the  debt  out  of 
the  operation  of  the  Statute  of  Limitations  as 
against  the  other.  A.,  one  of  the  partners  in  a 
firm,  gave  instructions  to  G.,  their  solicitor,  to  put 
in  force  and  realize  a  bill  of  sale  held  by  the 
firm  as  security  from  a  customer  and  to  pUce  the 
proceeds  when  received  **  to  the  account  of  the 
firm,"  who  were  then  indebted  to  G.  for  his 
bill  of  costs.  G.  now  sued  A.  and  B.,  the 
partners,  for  the  balance  of  his  account.  B. 
pleaded  the  Statute  of  Limitations  : — Held,  that 
as  every  partner  must  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  to  have  the  autho- 
rity of  his  co-partner  to  apply  the  partnership 
assets  in  discharge  of  partnerehip  debts,  and  that 
as  there  was  no  such  evidence  in  this  case,  there 
was  a  part  payment  sufficient  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Limita- 
tions.    Goodwin  v.  Parton,  41  L.  T.  91. 

T.  advanced  12,000/.   to  G.  on  the  terms  of 
partnership.    T.  made  a  will,  leaving  this  money 
equally  between  K.  and  G.    T.  died  in  Decem- 
ber, 1854,  before)  old  Covcnt-garden  Theatre  was 
burned  down,  which  event  took  place  in  M.arch, 
1856.    There  had  been  before  December,  l^i^i, 
negotiations  between  G.  and  H.  to  allow  G.  the 
use  of  Her  Majestv*8  Theatre  ;  but  though  5,000f. 
(part  of  T.'s  12,000/.)  had  been  paid  to  H.  under 
these  negotiations,  he  had  never  performed  his 
contract.    G.  finally  brought  an  action  against 
H.,  and  recovered  judgment  for  5,000/.,  but  nlti* 
matcly  (after  the  death  of  T.,  yet  within  six 
years  of  the  date  of  a  bill  filed  by  K.  for  an 
account)  consented  to  accept  2,500/.  as  a  com- 
promise.    E.,  in  December,  1864.  filed    a  bill 
against  G.  for  an  account  of  profits  in  the  part- 
nership with  T.,  and  what    was  due  to  K«  in 
respect  thereof  under  T.  s  will : — Held,  that  his 
right  under  T.*s  will  b^[an  in  December,  1854, 
and  was  barred  in  equity  by  analogy   to   the 
Statute  of  Limitations,  the  bill  not  having  been 
filed  till  1864.    Knox  v.  Qye,  5  L.  a,  H.  L.  656  ; 
42  L.  J.,  Ch.  234. 
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Held,  also,  that  the  surviving  partner  not 
being  a  trustee  for  the  executors  of  his  deceased 
partner,  thci  payment  of  the  2,500/.  from  H. 
within  six  jears  from  filing  the  bill  did  not  take 
the  case  out  of  the  statute,    lb. 

The  Mercantile  Law  Amendment  Act  (19  &  20 
Vict.  c.  97),  8.  14,  applies  to  a  case  of  dissolution 
of  partnership  where  agency  has  not  been  ex- 
pressly or  necessarily  or  otherwise  impliedly 
created  between  the  persons  who  were  formerly 
partners.  Watstm  v.  Woodman,  20  L.  R.,  Kq. 
721  ;  45  L.  J.,  Ch.  57  ;  24  W.  R.  47. 

SunriTing  Partner.]— A.  and  B.,  partners,  gave 
a  note  in  the  name  of  the  firm,  A.  died,  leaving 
B.  his  sole  executor,  and  no  proceedings  were 
taken  against  liis  estate  for  more  than  six  years  ; 
but  B.,  who  continued  the  business,  made  pay- 
ments of  interest,  and  then  became  bankrupt :  — 
Held,  that  the  payments  were  made  in  his  cha- 
racter of  surviving  partner,  and  not  as  executor 
of  A.,  and  that,  having  regard  to  the  above  sta- 
tute, the  debt  was  barred  as  against  the  estate  of 
A.  Tkomj)so7i  V.  Waitfttnan^  3  Drew.  628  ;  26 
L.  J.,  Ch.  1080  ;  2  Jur.,  N.  S.  1080. 

Surety — Payment  of  Diyidend  by  Principal- 
Consent  of  Co-Debtor.]— In  1853,  H.  as  principal 
and  the  defendant  as  a  surety,  gave  a  joint  and 
several  note  to  the  plaintiff,  payable  on  demand. 
In  1861,  H.  made  an  assignment  for  the  benefit 
of  his  creditors,  and  the  defendant  signed  and 
gave  the  following  letter  to  the  plaintiff :  "  I 
consent  to  your  receiving  the  dividend  under 
H.'s  assignment,  and  agree  that  your  so  doing 
shall  not  prejudice  your  claim  upon  me  for  the 
same  debt."  The  plaintiff  accoixlingly  received 
a  dividend  on  the  note,  and  afterwards  brought 
an  action  oh  it  against  the  defendant  for  the 
balance : — Held,  that  the  payment  of  the  divi- 
dend, coupled  with  the  letter,  did  not  amount  to 
more  than  a  payment  only  by  one  co-debtor 
under  19  &  20  Vict.  c.  97,  s.  14,  and  that  there- 
fore the  other  co-debtor  was  entitled  to  the 
benefit  of  the  statute  by  virtue  of  that  section. 
Cockrill  v.  Sparke,  1  H.  &  C.  699  ;  32  L.  J.,  Ex. 
118  ;  9  Jur.,  N.  S.307  ;  7  L.  T.  752  ;  11  W.  R. 
428. 

A  payment  of  interest  by  A.,  on  the  joint  and 
several  note  of  A.  and  B.,  was  evidence  of  a  pro- 
mise by  B.,  and  took  the  note  out  of  the  statute, 
though  B.  was  a  mere  surety,  and  the  payment 
was  made  without  his  knowledge,  Burleigh  v. 
Stvtt,  2  M.  &  R.  93  ;  8  B.  &  C.  36. 

By  Joint  Contractors.]— Under  9  Geo.  4,  c.  14, 
a  f»ayment  of  interest  within  six  years  by  one  of 
several  joint  contractors  took  the  debt  out  of  the 
statute  as  against  all.  Wyatt  v.  Ilodnon,  8 
Bing.  209  ;  1  M.  &  Scott,  442  ;  S,  P.,  Chippendale 
V.  Thurston,  4  C.  &  P.  98  ;  M.  &  M.  411  ;  Pease 
V.  Ifirst,  10  B.  k  C.  122  ;  6  M.  &  R.  88. 

By  Joint  Xakers  of  a  Note.] — Payment  of  in- 
terest by  one  of  the  makers  of  a  joint  and 
several  note,  though  made  more  than  six  years 
after  it  became  due,  was  sufiicient  as  against  the 
other  maker.  Channell  v,  Ditchburn,  5  M.  &  VV. 
494;3  Jur.  1107. 

One  of  two  makers  of  a  joint  and  several  note 
having  become  a  bankrupt,  the  payee  received  a 
dividend  under  the  commission  on  account  of 
the  note: — Held,  that  this  would  prevent  the 


other  maker  from  availing  himself  of  the  statute 
for  the  remainder  of  the  money  due  on  the  note  ; 
the  dividend  having  been  received  within  six 
years  before  the  action  brought.  Jackson  v, 
Fairhank,  2  H.  Bl.  340. 

Bividend  on  other  Claima.! — But  where 


one  of  two  joint  drawers  of  a  bill  of  exchange 
became  bankrupt,  and  under  his  commission  the 
indorsees  proved  a  debt  (beyond  the  amount  of 
the  bill)  for  goods  sold,  and  exhibited  the  bill  as 
a  security  they  then  held  for  their  debt,  and 
afterwards  received  a  dividend  : — Held,  in  an 
action  by  the  indorsees  of  the  bill  against  the 
solvent  partner,  that  the  statute  was  a  good  de- 
fence, although  the  dividend  had  been  paid  by 
the  assignees  of  the  bankrupt  partner  within  six 
years.    Brandram  v.  miarton,  1  B.  &  A.  463. 

A.  having  applied  to  B.  for  a  loan  of  300/.  on 
mortgage,  B.,  doubting  the  sufticiency  of  the  se- 
curity, refused  to  advance  it  without  having,  in 
addition,  a  joint  and  several  note  for  50/.  from 
A.  and  C.,  payable  on  demand.  The  note  and 
mortgage  were  acconlingly  given,  the  latter  con- 
taining a  covenant  by  A.  to  pay  the  300/.,  and 
interest  at  6/.  per  cent.  Several  half-yearly 
payments  of  11.  \0s.  each  for  interest  having 
been  made  by  A. : — Held,  in  an  action  against 
C.  upon  the  note,  that  such  payments  by  A.  kept 
all  the  securities  alive,  and  prevented  the  opera- 
tion of  the  statute  as  to  the  note.  '  Bowling  v. 
Ford,  11  M.  &  W.  329  ;  12  L.  J.,  Ex.  342. 


Executors  of  Joint  and  seyeral  Bebtors.] 


— A.  and  B.  made  a  joint  and  several  note,  and, 
after  the  lapse  of  six  years,  A.  died,  leaving  B. 
one  of  his  executors,  who,  ten  years  after  his 
death  paid  interest  on  the  note,  but  not  in  his 
character  of  executor,  but  personally  as  a  maker 
of  the  note.  In  an  action  on  the  note  by  the 
executors  of  the  payee,  against  the  executors  of 
A.  : — Held,  that  the  payment  of  interest  by  B. 
(who  suffered  judgment  by  default)  within  six 
years  from  the  commencement  of  the  action,  was 
not  sufficient,  so  as  to  make  A.*s  executors  liable. 
Atkins  V.  Tredgold,  3  D.  &  R.  200 ;  2  B.  &  C.  23. 
After  the  death  of  one  maker  of  a  joint  and 
several  note,  signed  by  two,  a  payment  upon  it 
by  the  executor  of  the  deceased  party  did  not 
take  the  debt  out  of  the  statute  as  against  the 
survivor.    Slater  v.  Laicson,  1  B.  &  Ad.  396. 

By  one  Partner— After  Bissolntion.] — A  pay- 
ment made  by  one  partner  after  the  dissolution 
of  partnership  on  account  of  a  partnership  debt, 
and  after  six  years  had  elapsed  without  any 
acknowledgment  of  the  debt,  was  sufficient  to 
take  the  case  out  of  the  operation  of  the  statute, 
as  against  the  other  partner,  though  the  jury 
found  that  the  payment  was  fraudulently  made, 
against  his  consent,  and  in  concert  with  the 
creditor  to  revive  the  debt.  Goddard  v.  Ingram^ 
3  Q.  B.  839  ;  3  G.  &  D.  46  ;  12  L.  J.,  Q.  B.  9  ;  6 
Jur.  1060. 

Ignorance  of  Otberi.] — In  1832,  A.  em- 
ployed B.  and  C,  then  in  partnership  as  attor- 
neys, to  lay  out  500/.  on  mortgage.  It  was  in- 
vested accordingly  on  a  mortgage  to  D.  D. 
subsequently  sold  the  property,  subject  to  the 
mortgage,  and  the  purchaser  shortly  afterwards 
paid  500/.  to  C,  who,  however,  did  not  inform 
either  D.,  his  partner,  or  A.  of  such  receipt ;  and 
again  lent  the  purchaser  300/.,  and  contiiiut^Kl  to 
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leoeiTe  the  iateiest  tbeieoo.    The  paitneiBhip  { to  allow  what  was  asaal,  and  pbMx  Uie  sa 
waa  diMolved  in  1838  ;  bat  both  before  and  after  :  his  (the  defendant's)  aoooimt.    In  Marc^ 
the  diflsolaUoni  and  after  the  death  of  A«,  which    the  plaintiff  wrote  to  the  defendant,  infoi 
took  place  in  1840,  interest  was  paid  as  upon  a    him  that  the  sums  allowed  were  tL 
mortage  of  500/.  to  A.  and  his  repicscntatiTef:.    lOi.  6d,,  inclosing  receipts  for  those  sun 
np  to  1^48,  bj  C.    In  1846  the  300/.  was  paid  to   >]efendant*s  stgnatme,  and  oonctaiding;  **  I    vr..' 
C,  and  the  mortgage  deed  was  giren  up  bj  C.    gire  joa  credit  for  the  sums  in  mr  aoooont 
but  no  reconreyance  was  erer  execnted.  Neither .  against  joo,  agreeably  to  joor  note  oi  tbe  3] 
A.  nor  his  representatiTcs  had  any  knowledge  of  of  Jolj  last.**    The  defendant  letnnied  tbe 
these  facts  tUl  1848.    Entries  had  been  made  bj    ceipts  signed  bj  him.  and  the  2Z.  2«.  and  lu«. 
C  in  the  partnership  books  of  the  receipts  and    were  paid  to  the  plaintiff  on  the  prodnciacm  of 
payments ;  bat  B.  had  no  knowledge  of   the    thow  receipts.    In  1831,  the  plaintiff  il^vered 
transaction  8al>scqaent  to  the  original  adyance    to  the  defendant  a  bill  of  costs,  amoonting  to 
of  500/. : — Held,  in  an  action  by  the  executors  of  .  289/.,  the  first  item  being  in  1827,  and  the 
A.  agaiast  B.  and  C,  that  the  statute  was  a  bar  '  last  in  1830  and  1831.    These  two  were 
to  the  action.    Sims  y,  Brutton,  5  Ex.  802 ;  20   for  3/.  and  5/.  cash  lent ;  the  rest  of  the  bill 
L.  J.,  Ex.  41.  ;  for  professional  business.    In  an  action  oo 

bilL  commenced  in  June,  1839 : — Held,  that  tlie 


X.  After  Action, 


letters  given  in  cTidence  did  not  sufficiently 
shew  that  the  2/.  2«.  and  lOt.  6<f.  were  paid  in 

Part  payment  after  action  will  not  take  a  debt '  the  discharge  of  the  debt  for  whidi  the  action 
out  of  the  statute.  Bateman  y.  Pindrr^  2  G.  &  '  was  brought,  so  as  to  take  the  case  oat  of  tbe 
D.  790  ;  3  Q.  B.  574.  statute  as  to  anypart  of  the  demand.     Wmmfk 

Paying  money  into  court  for  goods  sold  and    v.  Cope^  6  M.  &  W.  824.    See  WaUrr  t.  Lmrnf. 
delivered  drjes  not  deprive  a  defendant  of  the '  1   Scott,  N.  R.  186 ;  1  M.  &  G.  54 ;  8  D.  P.  C. 
benefit  of  the  statute  as  to  the  residue  of  the  :  562  ;  4  Jur.  435. 
demand.    Long  v.  Cfreville,  4  D.  &  B.  632 ;  3  * 
B.  k  C.  10. 


And  pajrment  of  the  principal  into  court,  the 


Uniigiied  Aelmowl6dgmeiit.J  —  An  acknow- 

ledgment  of  payment,  in  writing,  althoogfa  on- 


claim  for  which  is  barred  by  the  statute,  will  ^  signed,  is  sufficient  to  take  a  debt  out  of  tbe 
not  take  the  claim  of  interest  out  of  the  statute,  i  statute.     CI  fare  v.  Jonrt,  6  Ex.  573 ;  20  L.  J., 


(Mlyer  t.  Willock,  12  Moore,  557  ;  4  Bing.  313. 
See  Lcchmere  v.  Fletelver,  1  C.  &  M.  623  ;  3  Tyr. 
450. 

xi.  Proffof. 

Indarseiiiaiit  on  Hates.] — Indorsements  on  a 
promissory  note,  admitting  the  receipt  of  in- 
terest, are  presumed  to  have  been  written  at  the 
time  they  bear  date.  Smith  t.  Battens,  1  M.  & 
Rob.  341. 

Xemorandum  by  Agent.] — A  witness,  who  said 
he  settled  all  kinds  of  accounts  for  the  defen- 
dant, admitted  that  an  account  containing  a 
memorandum  of  a  payment  on  the  part  of  the 
defendant  was  in  his  own  handwriting,  but  said 
he  could  not  recollect  the  fact  of  payment : — 
Held,  nevertheless,  that  there  was  sufficient  evi- 
dence to  go  to  a  jury,  as  to  the  fact  of  payment, 
to  take  the  case  out  of  the  statute.  Trentham 
V.  Dtiverill,  4  Scott,  128  ;  3  Bing.  N.  C.  397.         ' 


By  Executor.] — In  an  action  by  the  exe- 


cutor of  a  payee  of  a  note  against  the  maker,  in 
order  to  take  the  case  out  of  the  statute,  he  pro- 
duced a  book  in  which  he  had  made  memo-  \  payee  against  maker  of  a  note,  to  rebut  a  plea  of 


Ex.  238  ;  15  Jur.  515— Ex.  Ch. 

To  a  note  for  350/.,  with  interest,  the  debtor 
pleaded  the  statute.  At  the  trial  the  only  evi- 
dence given  by  the  creditor  was  the  following 
unsign^  entry  in  a  book  of  the  debtor's,  and  in 
her  handwriting  :  —  "  1843.  Cleave's  Int.  on 
350/.— 17/.  10*.  :"— Held,  sufficient  evidence  of 
payment  of  interest  to  the  creditor  to  take  the 
case  out  of  the  statute.    Ih. 

Parol  Aeknowled^ment] — Part  payment  of 
principal  or  payment  of  interest  on  accoont  of  a 
debt  is  not  affected  by  9  Geo.  4,  c.  14,  s.  3,  and 
therefore  a  parol  acknowledgment  of  payment 
within  six  years  before  action  will  take  the  case 
out  of  the  statute.     Ih, 

In  an  action  on  a  note  bearing  interest,  proof 
that  the  defendant  being  sent  to  by  the  plaintiff 
for  money,  paid  1/.,  and  said,  ^'This  puts  as 
straight  for  last  year's  interest,  all  but  ISjt.  ; 
some  day  next  week  I  will  bring  that  up,"  is 
sufficient  answer  to  a  plea  of  the  statute,  no  eri- 
denoe  being  given  of  any  other  debt  being  due. 
ikans  v.  DarieSy  4  A.  &  E.  840 ;  2  H.  &  W.  15. 


When  Corroborative.] — In  an  action  bj 


randa  by  the  direction  of  the  testatrix,  of 
payments  of  interest  by  the  defendant  to  the 
testatrix  within  six  years : — Held,  admissible, 
and  not  excluded  by  9  Geo.  4,  c.  14,  s.  3. 
Bradley  v.  James,  13  C.  B.  822  j  22  L.  J.,  C.  P. 
193. 

Appropriation  to  Particular  Items.]— The 
plaintiff,  an  attorney,  had  done  professional 
business  of  various  kinds  for  the  defendant  in 
1827  and  several  subsequent  years.  In  July, 
1832,  the  defendant  having  been  a  witness  on  a 
lunacy  inquiry,  in  which  tho  plaintiff  was  con- 
cerned as  solicitor,  the  defendant  wi'oto  to  him 
to  ask  what  wore  his  expenses  on  that  occaaion. 
The  defendant,  in  r<»pl,Y,  roqn<*stcd  the  plaintiff 


the, statute,  the  plaintiff  proved  the  fact  of  a 
payment  on  account  of  the  note  within  six  yean, 
and  he  further  proved  a  parol  admission  bj  tbe 
party  paying  that  he  had  made  this  payment  >~ 
Held,  that  this'admission  was  rightly  received  io 
corroborate  the  direct  proof  of  the  fact  of  pay- 
ment, as  9  Geo.  4,  c.  14,  s.  3,  merely  excludes  the 
acknowledgment  "  bv  words  only."  Sevan  or 
Brarrin  \\  (Mhin/f  or  Gethin,  3  Q.  B.  740;  3 
G,  &  U.  50  ;  12  L.  J„  Q.  B.  37  ;  6  Jnr.  971. 

— «-«  Words  at  Time  of  Payment]— In  an 
aotion  for  money  lent,  at  the  trial  tbe  pUintiff 
proved  tho  transmission  of  the  money  to  the  de- 
fendant, and  the  payment  by  him  of  a  ball- 
yearly  sum  for  i^tercBt  up  to  a  certahA  tlnie,  vA 


1973       LIMITATIONS  (STATUTE  OF)— Per»onaZ^dJOtts,a;c.       1974 


prodaced  an  answer  to  a  bill  in  chancery,  in 
which  the  defendant  admitted  having  paid  the 
same  half -yearly  som  within  six  years,  but  as- 
serted that  it  was  paid  by  way  of  annuity  and 
not  of  interest : — Held,  that  the  evidence  for 
the  plaintiff  was  sufficient  to  go  to  the  jury  ;  that 
the  construction  of  the  admission  in  the  answer 
was  for  the  court ;  and  that  the  whole  of  it 
should  have  been  left  to  the  jury,  but  that  they 
might  believe  the  fact  of  the  payments  having 
been  made  half-yearly,  but  reject  the  i-csidue, 
and  infer  from  the  other  evidence  that  the  pay- 
ments were  really  made  in  respect  of  interest. 
JSaildon  v.  Walton,  1  Ex.  617  ;  17  L.  J.,  Ex.357 
—Ex.  Ch. 

Words  used  at  the  time  of  making  a  payment 
qualify  it,  but  it  is  for  the  jury  to  judge  of  the 
truth  of  a  statement  accompanying  the  admission 
of  a  previous  payment.    Ih, 

When  Debtor  deoeafed.]— Evidence  of  verbal 
admissions,  in  1850,  by  A.,  since  deceased,  that 
he  owed  a  debt  of  2,300/.  to  B.*s  estate,  the  in- 
terest of  which  he  had  arranged  to  discharge,  and 
was  discharging,  by  paying  two  annuities  byB.'s 
will,  together  with  a  statement  in  an  affidavit 
by  B.'s  executor  in  1850,  which  was  inserted  in 
a  draft  affidavit  from  A.'s  dictation,  to  the  effect 
that  B.'s  executor  had  received  in  August,  1850, 
from  A.,  a  half-year's  interest  on  2,300/.,  and  had 
paid  the  annuities  the  same  half-year,  is  sufficient 
to  take  the  debt  of  2,300/.  out  of  the  statute. 
Edwards  v.  James,  1  Kay  &  J.  534. 

When  Creditor  deceaied.] — When  an  indorse- 
ment on  a  note  of  payment  of  interest  made  by 
the  authority  of  a  deceased  holder  appears  to 
have  been  made,  after  the  statute  had  ran,  it  is 
not  evidence  to  exclude  the  operation  of  the 
statute.  Briggs  v.  Wilson,  6  De  G.,  M.  k.  G. 
12. 

Letter  containing  Note  insufficiently  Stamped.  ] 
— ^A  debtor  sent  to  one  of  the  persons  beneficially 
interested,  under  the  will  of  nis  creditor,  a  note 
insufficiently  stamped  for  the  amount  of  the 
debt,  with  a  letter  referring  to  the  note  a.s  being 
for  the  money  due  : — Held,  that  the  letter  was 
not  of  itself  a  sufficient  promise  or  acknowledg- 
ment to  exclude  the  operation  of  the  statute, 
and  that  the  note  being  unstamped  could  not  be 
received  in  evidence  to  shew  what  the  promise 
was,  that  being  a  direct  and  not  a  collateral  pur- 
pose. Parvhiter  v.  Parmiter,  3  De  G.,  F.  &  J. 
4G1  ;  30  L.  J.,  Ch.  508  ;  3  L.  T.  799. 

b.  Specialties. 

By  Party  Liable.] — ^A  payment  by  a  devisee 
for  life  of  interest  on  a  specialty  of  his  testator, 
in  which  the  heira  were  bound,  is  an  acknow- 
ledgment made  **  by  the  party  liable  by  virtue 
of  such  specialty,"  within  s.  5,  and  as  such, 
sufficient  to  keep  the  right  of  action  alive  in  its 
int^rity  against  all  parties  interested  in  re- 
mainder. Roddam  v.  Morlcy,  1  De  G.  &  J.  1  ; 
26  L.  J.,  Ch.  438  ;  3  Jur.,  N.  K.  449.  Reversing 
2  Kay  3c  J.  336  ;  25  L.  J.,  Ch,  329  ;  2  Jur.,  N.  S. 
805. 

Fersonal  Beprecentfttiy*.]  ^  Under  3^4 
Will.  4,  c.  27,  8,  B,  where  creditors  of  a  te«ta- 
torhftd  a  olalm  againet  land  as  against  mort- 
gagees of  fvn  equitable  lifo  estate  devised  \>y  the 


will,  and  interest  on  the  debt  had  been  regularly 
paid  by  the  testator's  legal  personal  representa- 
tives, who  also  had  the  legal  estate  in  the  land : 
— Held,  that  this  payment  did  not  operate  to 
prevent  the  statute  from  running  in  favour  of 
the  mortgagees.  Coope  v.  Ortssivell,  2  L.  R.,  Ch. 
112  ;  36  L.  J.,  Ch.  114  ;  15  L.  T.  427  ;  16  W.  R. 
242. 

What  Amounts  to.] — In  1833,  trustees  of  a 
marriage  settlement  lent  to  the  husband,  ut 
interest,  some  of  the  money  settled  to  the 
separate  use  of  his  wife,  on  the  security  of  a 
joint  bond  of  the  husband  and  the  defendant. 
No  interest  was  paid,  but  on  the  31st  October, 
1847,  it  was  arranged  between  the  trustees  and 
the  husband  and  wife  that  she  should  give  the 
trustees  her  receipt  for  the  interest  up  to  that 
date,  which  she  accordingly  did.  She  afterwards 
from  time  to  time  gave  receipts  for  each  half- 
year's  interest  up  to  November,  1860.  No 
money  ever  passed  : — Held,  that  the  transaction 
amounted  to  a  payment  or  a  satisfaction  of 
the  interest,  so  as  to  take  the  case  out  of  the 
3  &  4  WUl.  4,  c.  42,  s.  5.  Amos  v.  SinUh,  1  H.  & 
C.  236 ;  31  L.  J.,  Ex.  423  ;  7  L.  T.  66  ;  10  W.  R. 
759. 

6.  Pleadings  and  Evidence. 

Declaration.] — The  plaintiff  may  declare  on 
the  original  promise,  although  he  relies  *ou  a  sub- 
sequent promise,  to  take  the  case  out  of  the 
statute.  Leapcr  v.  Tatton,  16  East,  420  ;  S,  P., 
Irving  v.  V&itch,  3  M.  &  W.  90. 

A  new  promise  infra  sex  annos  need  not  be 
declared  on  specially,  although  made  thirteen 
years  after  the  accrual  of  the  original  cause  of 
action.     Upton  v.  Else,  12  Moore,  303. 

But  a  promise  to  pay  a  debt,  barred  by  the 
statute,  if  conditional,  must  be  dcclai*ed  on  as 
conditional,  notwithstanding  it  was  given  within 
six  years  from  the  time  of  the  contraction  of  the 
debt.  Haydon  v.  Williams,  7  Bing.  163  ;  4  M.  & 
P.  811. 

A  declaration,  reciting  a  writ  issued  on  the 
28th  of  November,  1843,  stated  that  herctofore, 
to  wit,  on  the  29th  day  of  December,  A.D.  1830, 
the  defendant  contracted  that  ho  would,  within 
twelve  months  from  a  certain  date,  to  wit,  the 
day  and  year  aforesaid,  supply  the  plaintiff  with 
certain  articles.  Breach,  that  he  did  not  nor 
would,  within  twelve  months  from  the  said  day, 
to  wit,  the  day  and  year  aforesaid,  supply  the 
articles.  Plea,  that  the  cause  of  action  did  not 
accrue  within  six  years  next  before  suit.  Repli- 
cation, that  the  defendant,  when  the  action 
accrued,  was  beyond  the  seas,  and  that  the  action 
was  commenced  within  six  years  of  his  first  re- 
turn after  such  accruing : — Held,  that  the  de- 
claration was  substantiallv  good,  the  averments 
shewing  that  twelve  months  had  elapsed  before 
the  action;  and,  also,  that  the  plea  might  be 
resorted  to  as  shewing  that  the  twelve  months 
had  so  elapsed.  Fannin  v.  Anderson,  7  Q.  B. 
811 ;  14  L.  J.,  Q.  B.  282  ;  9  Jur.  969. 

?leas,  Form  of.]-- In  trover  by  an  adminis- 
trator, ^'  not  guilty  of  the  premises  within  six 
years,"  is  a  bad  plea,  not  being  ec^uivalent  to 
an  allegation  that  the  cause  of  action  did  not 
aooruo  within  six  years.  Pmtt  y,  Swaine*  2 
M.  k  R.  850 ;  8  B.  &  C.  285. 

To  a  declaration  In  an  action,  founded  on  tort, 


1975        LIMITATIONS  (STATUTE  OF)— Personal  Actions,  £e.       1976 

a  plea  of  not  gniltjof  the  supposed  grieyances  in 
the  declaration  mentioned,  within  six  years  be- 
fore the  exhibiting  the  plaintiffs  bill,  was  bad  on 
special  demurrer.  Dyster  v.  Battye^  3  B.  &  A. 
448. 

So  a  plea  that  *'  the  supposed  debt,  if  any  such 
there  be,"  did  not  accrue  within  six  years  was 
bad  on  special  demurrer,  for  not  confessing  the 
debt.  Margett  v.  Bay9,  4  A.  &  E.  489  ;  6  N.  & 
M.  228. 

But  a  plea  that  a  debt  accrued  more  than  six 
years  ago,  without  stating  that  it  did  not  accrue 
within  the  six  years,  does  not  amount  to  an  in- 
formal plea  of  the  statute.  BvJih  v.  Martin^  2 
H.  &  C.  311 ;  33  L.  J.,Ex.  17  ;  10  Jur.,N.  S.347; 
9  L.  T.  510  ;  12  W.  R.  205. 

In  an  action  for  money  due  on  a  promissory 
note,  payable  with  interest,  the  declaration 
stated,  that  the  defendant  had  not  paid  the 
amount  of  the  note  and  interest, "  except  interest 
on  the  note  from  its  date  up  to  a  certain  day 
within  six  years  next  before  the  commencement 
of  the  suit."  The  defendant  pleaded  the  statute 
in  the  usual  form  : — Held,  that  the  plea  was 
good,  because  the  interest  was  accessory  to  the 
principal ;  and  the  allegation  of  the  payment 
of  the  interest  was  merely  a  statement  of  evi- 
dence, which  might  or  might  not  take  the  case 
out  of  the  statute.  HollU  v.  Palmer,  3  Scott, 
265  ;  2  Bing.  N.  C.  713 ;  2  Hodges,  55. 

Statute— Heeefsity  of  Pleadixig  Specially.]— 

Where  a  Statute  of  Limitations  extinguishes  the 
right,  and  does  not  merely  bar  the  remedy,  the 
deJEence  under  such  statute  need  not  be  pleaded 
specially;  and,  therefore,  in  replevin,  evidence 
of  the  lapse  of  twenty  years,  under  the  3  &  4 
Will.  4,  c.  27,  ss.  23,  34,  since  the  last  payment  of 
rent,  may  be  given  under  a  plea  in  bar  of  non 
tenuit.  De  Bcauroir  v.  Otoen  (in  error),  5  Ex. 
166  ;  19  L.  J.,  Ex.  177— Ex.  Ch. 

Where  a  writ,  issued  within  six  years  after  the 
cause  of  action  accrued,  had  not  been  continued 
pursuant  to  2  Will.  4,  c.  39,  s.  10,  the  defendant 
was  not  bound  to  plead  such  non-continuance 
specially,  but  might  take  advantage  of  it  under 
the  plea,  that  the  cause  of  action  did  not  accrue 
within  six  years  next  before  the  suit ;  for  this 
purpose  the  last  writ  which  was  served  was  the 
commencement  of  the  suit.  Pratt  v.  Mawkins, 
15  M.  &  W.  399. 

The  Statute  of  Limitations  must,  under  the 
new  procedure,  be  pleaded,  and  cannot  be  raised 
by  demurrer.     Wakelee  v.  Baru,  25  W.  R.  60. 

A  defence  under  the  Statute  of  Limitations 
may  in  all  cases  be  raised  by  demurrer.  Niwea 
v.  Crawley,  10  Ch.  D.  81  ;  48  L.  J.,  Ch.  112  ;  39 
L.  T.  266  ;  27  W.  R.  109.  But  see,  per  Cairns,  C, 
in  Dawkins  v.  Pnirhyn  (Lord),  infra,  and  pre- 
ceding case. 

In  an  action  for  partnership  accounts  brought 
more  than  six  years  after  the  termination  of  the 
partnership,  the  defence  of  the  statute  may  be 
raised  by  demurrer.    Ih, 

In  an  action  for  the  recovery  of  real  property, 
if  the  statement  of  claim  shews  on  the  face  of  it 
that  the  time  within  which  the  title  to  land 
must  be  asserted  has  gone  by,  the  defence  of 
the  Statute  of  Limitations  can  be  raised  upon 
demurrer.  Batokiiui  v,  Penrhyn  (Lord),  4  App. 
Cas.  51  ;  48  L.  J.,  Ch.  304 ;  39  L.  T.  583 :  27 
W.  R.  173. 

Beplication  and  enbiequent  Pleadings.]— The 


statute  must  be  replied  specially  to  a  plea  of  set- 
off, and  cannot  be  taken  advantage  of  under  a 
general  replication  of  nil « debet.  Chappel  t. 
Burst  OH,  1  C.  &  J.  1. 

Action  by  an  administratrix  of  A.  for  money 
received  by  the  defendant,  who  was  an  attomevt 
to  the  use  of  A.  in  his  lifetime.  Plea,  the  statute. 
Replication,  that  A.  was  beyond  the  seas  when 
the  cause  of  action  accrued,  and  did  not  retaro 
to  England  before  his  death,  and  that  until  the 
grant  of  administration  there  was  no  one  to  sac, 
and  that  the  action  was  brought  'within  three 
days  after  administi'ation  granted.  Rejoinder, 
that  before  and  at  the  time  of  his  .death,  the 
plaintiff  was  his  wife,  and  might,  within  a  rea- 
sonable time  after  his  death,  have  obtained  ad- 
ministration of  his  effects ;  but  that  she  suffered 
more  than  seven  years  to  elapse  after  his  death 
before  she  took  out  letters  of  administration  : — 
Held,  that  if  there  were  circumfitances  which,  at 
law,  prevented  the  defendant,  being  an  attorney, 
from  setting  up  the  defence  of  the  statute  to  a 
money  demand  at  the  suit  of  his  client,  the 
proper  way  for  the  plaintiff  to  avail  herself  of 
them  was  by  a  surrejoinder,  and  not  by  calling 
on  the  court  to  interpose  its  summary  jurisdic- 
tion and  prevent  the  defendant  from  pleading 
the  statute.     TrUton,  In  re,  1  L.,  M.  k.  P,  74. 

If  a  plaintiff  intends  to  rely  on  fraud  com- 
mitted by  the  defendant  as  an  answer  to  a  plea 
of  the  statute,  it  must  be  replied  specially,  and 
cannot  be  taken  advantage  or  under  the  replica- 
tion, that  the  latter  did  promise  within  six  years. 
Clark  V.  Hougham,  3  D.  &:  R.  322 ;  2  B.  &  C. 
149. 

The  2  Will.  4,  c.  39,  having  put  all  actions  on 
the  same  footing  and  made  the  issuing  of  the 
writ  of  summons  the  commencement  of  the  suit, 
the  plea  of  the  statute  ought  to  be  in  the  same 
form  ;  and,  if  the  plaintiff  replied  that  the  caus j 
did  accrue  within  the  limited  time,  he  must 
have  shewn  by  proper  record  all  the  formalitiir» 
required  by  s.  10  to  have  been  complied  with, 
jujst  as  he  must  have  done  before  tne  statute 
where  there  was  a  plea  that  the  cause  of  action 
did  not  accrue  within  six  years  before  the  com- 
mencement of  the  suit.  Higgt  v.  Mortimrr,  1 
Ex.  711  ;  5  D.  &L.  757  ;  12  Jur.  249. 

A  plea  of  set-off  stated,  that  theplaintiff  made 
his  promissory  note  payable  to  0.,  which  tiras 
duly  indorsed  and  delivered  to  the  defendant  at 
C.'s  death,  by  C.'s  administrator,  and  was  unpaid. 
Replication,  that  the  supposed  Ciiusc  of  set-off 
on  the  note  did  not  accrue  to  the  defendant 
within  six  years: — Held,  that  this  replication 
admitted  not  only  the  making  of  the  note,  but 
the  indorsement  of  it  to  the  defendant  by  C.'s 
administrator,  and  that  the  defendant  might, 
therefore,  avail  himself  of  memorandums  of  the 
payment  of  interest,  written  on  the  note  by  C. 
before  9  Goo.  4,  c.  14,  to  bar  the  statute.  Oala 
v.  Ciijfem  or  Capron,  1  A.  &  E.  102  ;  3  N.  &  M. 
863. 

A  plaintiff,  under  a  replication  of  the  statute, 
to  a  plea  of  set-off,  could  not,  on  the  trial,  re- 
duce the  amount  of  the  set-off  by  shewing  pay- 
ment of  part,  before  15  &  16  Vict.  c.  76,  s.  75  ; 
the  payment  of  part  ought  to  have  been  replied. 
Afoore  v.  Wood,  2  M.  &  Rob.  407. 

In  an  action  for  the  value  of  coal  wrongfully 
taken  out  of  the  plaintiff's  mine,  a  replication  to 
a  plea  of  the  statute  that  the  wrongful  taking; 
was  fraudulently  concealed  from  the  plaintiff 
until  within  six  years  before  action,  was  dis- 
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allowed  to  be  pleaded,  on  the  ground  that  a  court 
of  equity  would  not  restrain  the  defendant  from 
setting  up  the  defence,  and  that,  if  there  was  any 
right  to  equitable  relief,  it  could  only  be  by  a 
bill  for  account  in  equity,  in  which  the  amount 
allowed  would  be  different  from  the  amount  fe- 
coverable  at  law.  Hunter  y.  OibbonSy  1  H.  & 
N.  459 ;  26  L.  J.,  Ex.  1  ;  2  Jur.,  N.  S.  1249 ;  6 
W.  R.  91. 

A  replication  to  a  plea  of  the  statute  to  a  de- 
claration, containing  several  counts  on  promises, 
averred,  that,  before  and  at  the  time  of  the 
making  of  the  several  ])romises,  the  defendant 
was  in  parts  beyond  the  sea,  and  afterwards  re- 
turned, which  was  his  first  return  after  making 
the  several  promises : — Held,  that  the  word 
"several"  might  be  taken  distributively,  and 
considered  to  mean  that  it  was  the  defendant's 
first  return  after  "  each  and  every  "  of  the  pro- 
mises. Plummer  v.  Woodhume,  7  D.  &  B.  26  ; 
4  B.  &  C.  625. 

It  is  unnecessary,  in  a  replication,  under  4 
Ann.  c.  16,  s.  19,  to  allege  that  the  defendant 
has  returned  from  beyond  the  seas,  or  that  the 
action  was  brought  within  six  years  after  his 
return  from  beyond  the  seas  since  the  cause  of 
action  accrued.  Forbes  v.  StnUh^  11  Ex.  161  ; 
24  L.  J.,  Ex.  299  ;  1  Jur.,  N.  S.  503. 

In  an  action  by  payee  against  the  maker  of  a 
note,  he  pleaded  the  statute.  A  replication,  that 
when  the  cause  of  action  accrued  the  plaintiff 
was  the  wife  of  B.,  and  that  she  continued  to  be 
so  until  B.  died,  and  the  plaintiff  became  dis- 
covert, and  that  she  sued  within  six  years  after 
his  death,  is  good.  Scarpcllini  v.  Ateheson,  7 
Q.  B.  864  ;  14  L.  J.,  Q.  B.  333  ;  9  Jur.  827. 

A  rejoinder,  that  the  plaintiff  was  a  feme 
covert,  and  the  wife  of  B.  until  the  time  of  his 
death  ;  that  the  note  was  payable  to  her  order  ; 
and  that,  before  it  was  due  B.  authorized  her  to 
indorse  it  in  blank  in  her  own  name,  and  deliver 
it  to  F.,  which  she  did  fdr  value ;  that,  when 
the  note  became  due,  and  more  than  six  years 
before  action  brought,  the  note  was  in  the  hands 
of  another  indorsee  who  presented  it  for  pay- 
ment ;  and  that  afterwards,  and  before  action 
brought,  the  note  came  to  the  possession  of  the 
plaintiff  by  delivery  from  the  last-mentioned 
indorsee,  who  was  then  entitled  to  sue  thereon, 
is  bad,  for  either  the  matter  alleged  was  a  de- 
parture after  pleading  the  statute,  which  plea 
admitted  an  original  right  of  action,  or  if  the 
rejoinder  was  confined  to  the  matter  stated  in 
the  replication,  it  was  no  answer  for  want  of  a 
denial  that  the  action  was  brought  within  six 
years  after  the  husband's  death.    lb. 

In  trespass  quare  clausum  f regit,  the  defen- 
dant in  his  plea,  deduced  title  by  an  inclosure 
act  to  an  allotment  of  land,  comprising  the  locus 
in  quo,  to  T.,  a  trustee  for  him.  It  then  stated  the 
entry  and  possession  of  T.,  until  just  before  the 
time  of  the  trespasses,  gave  express  colour  to  the 
plaintiff,  and  stated  his  possession  at  the  time  of 
the  trespass  under  a  charter  of  demise,  without 
livery,  and  justified  the  trespass  as  servant  of  T.. 
and  by  his  command.  The  plaintiff  replied,  that 
the  defendant  entered  and  committed  the  tres- 
passes after  the  1st  December,  1833,  and  that  the 
entry  was  made  for  the  purpose  of  recovering 
the  close,  and  that  the  supposed  right  to  enter 
did  not  first  come  to  T.  or  the  defendant,  or  any 
person  through  whom  he  claimed  the  estate  and 
interest  in  the  close,  at  any  time  within  twenty 
years  before  making  that  entry ;  and  that  by 


reason  thereof  the  supposed  right  of  T.  and  the 
defendant  as  his  servant  was  extinguished  : — 
Held,  that  the  replication  was  sufficient,  and  that 
it  was  not  necessary  that  it  should  shew  what  the 
defendant's  title  was,  and  how  it  was  barred ; 
and  that,  if  the  defendant  wished  to  avail  him- 
self of  the  right  of  entry  under  3  &  4  Will.  4, 
c.  27,  s.  15,  he  ought  to  have  rejoined  it.  Jonett 
V.  Joma,  4  D.  &  L.  494  ;  16  M.  &  W.  699  ;  16 
L.J.,  Ex.  299;  llJur.  335. 

To  a  plea  of  the  3  &  4  Will.  4,  c.  42,  in  an 
action  upon  a  mortgage  deed,  the  plaintiff,  in 
order  to  take  the  case  out  of  such  statute  by  an 
acknowledgment  in  writing,  under  s.  5,  must 
reply  such  acknowledgment  specially.  Kcmpe  or 
Kent  V.  Gibbon  or  Gibbons,  9  Q.  B.  609  ;  16  L.  J., 
Q.  B.  120  ;  11  Jur.  299. 

But  the  plaintiff  need  not  set  out  the  acknow- 
ledgment in  his  replication.  S.  6\,  12  Q.  B.  662  ; 
17  L  J.,  Q.  B.  298  ;  12  Jur.  697. 

To  an  action  on  a  deed  the  defendant  pleaded 
the  3  &  4  Will.  4,  c.  42,  to  which  the  plaintiff  re- 
plied, thht  the  defendant  before  suit  made  an 
acknowledgment  that  the  debt  remained  unpaid 
and  due  to  the  plaintiff,  within  the  true  intent 
and  meaning  of  the  statute,  and  that  the  action 
was  brought  within  twenty  years  next  after  such 
acknowledgment.  The  court  directed  this  repli- 
cation to  be  amended,  as  being  so  framed  as  to 
prejudice  the  fair  trial  of  the  cause  ;  but  refused 
to  give  the  defendant  the  costs  of  the  application, 
or  to  compel  the  plaintiff  to  specify  the  date  of 
the  acknowledgment  on  which  he  relied.  Forsyth 
V.  BHstowe,  8  Ex.  347  ;  22  L.  J.,  Ex.  70  ;  17  Jur. 
46. 

Writ  of  Summons  preyents  Statute  Eniming 
— Evidence.]— Before  s.  12  of  15  &  16  Vict.  c. 
76,  the  nisi  prius  record,  shewing  that  the  writ  of 
summons  issued  within  six  years  of  the  accrual 
of  the  cause  of  action,  was  not  conclusive  evi- 
dence to  prevent  the  operation  of  the  statute. 
PrUchard  v.  Bagshawe,  11  C.  B.  459  ;  2  L.,  M.  & 
P.  323  ;  20  L.  J.,  C.  P.  161  ;  15  Jur.  730. 

A  creditor  issued  a  writ  of  summons  in  the 
Common  Pleas  against  an  administrator  for  a 
debt  not  then  barred  by  statute.  Within  six 
months  after  issuing  this  writ  (which  was  never 
served),  at  which  time  the  debt  was  barred  unless 
saved  by  the  writ,  the  creditor  took  out  an  ad- 
ministration summons : — Held,  that  the  writ 
only  saved  the  bar  for  six  months  in  the  Court 
of  Common  Pleas,  and  that  the  statute  was  a 
bar  to  the  administration  suit.  Manby  v.  Afanby, 
Fievet  v.  Manby ,  Maiiby,  In  re,  3  Ch.  D.  101 ;  35 
L.  T.  307  ;  24  W.  R.  699. 

Benewal  of  Writ  of  Snmmoni  to  Saye.]— The 
court  has  no  power  under  Ord.  LVII.  r.  6,  to 
extend  the  time  for  renewing  a  writ  of  summons 
where  the  claim  would,  in  the  absence  of  such 
renewal,  be  barred  by  the  statute.  Boyle  v. 
Kau/mnn,  3  Q.  B.  D.  7  ;  47  L.  J.,  Q.  B.  26  ;  26 
W.  R.  98.    Affirmed,  3  Q.  B.  D.  340— C.  A. 

In  order  to  save  the  statute,  a  second  or  a  sub- 
sequent writ  of  summons  must,  at  the  time  a 
copy  was  served,  have  contained  the  indorsement 
required  by  2  Will.  4,  c.  39,  s.  10,  and  such  in- 
dorsements must  have  been  made  by  the  plaintiff 
or  his  attorney,  and  the  roll  was  no  evidence  of 
these  facts.  Walker  v.  Collick,  4  Ex.  171  ;  7 
D.  As  L.  225  ;  18  L.  J.,  Ex.  387.  See  also  Morru 
V.  Richards,  45  L.  T.  210 ;  46  J.  P.  37. 
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Promiiiory  Hote.] — ^A  promissory  note  given 
by  a  defendant  to  the  plaintiff,  payable  five  yeara 
after  date,  for  value  received,  is  evidence  of  an 
account  stated,  against  which  the  statute  does 
not  commence  running  until  the  maturity  of  the 
note.    IVyer  v.  JRoe,  12  C.  B.  437. 

Onus  of  Proof.] — In  an  action  for  goods  sold 
and  delivered,  the  general  issue  and  &e  statute 
were  pleaded.  The  replication  traversed  the 
latter  plea.  The  plaintiffs  evidence  consisted 
of  such  an  admission  by  the  defendant  as 
would  have  been  evidence  to  go  to  a  jury, 
on  the  general  issue,  that  a  debt  was  owing 
from  him  to  the  plaintiff,  but  he  did  not  prove 
when  the  debt  was  contracted.  No  evidence 
was  given  for  the  defendant  in  support  of  his 
plea : — Held,  that  it  was  incumbent  on  the 
plaintiff  to  support  the  affirmative  terms  of  his 
replication,  by  shewing  that  the  debt  was  con- 
tracted within  six  years,  or  that  the  acknowledg- 
ment or  promise  was  made  in  some  writing  signed 
by  the  defendant,  so  as  to  take  the  case  out  of 
the  statute,  pursuant  to  9  Geo.  4,  c.  14,  and  a 
nonsuit  was  entered  accordingly.  Wilhy  v. 
Henman,  4  Tyr.  957  ;  2  C.  &  M.  658. 

Assertion  of  Claim— Effioet  of.]— Tlie  continual 
assertion  of  a  claim,  unaccompanied  by  any  act 
to  give  effect  to  it,  will  not  keep  alive  a  right 
which  would  otherwise  be  precluded.  Clegg  v. 
Edmondxon,  8  De  G.,  Mac.  &  G.  787. 


III.    ACTIONS  RELATING  TO  LAND. 
(3  &  4  Will.  4,  c.  27.) 

1.  Meaning  op  Terms. 

"  Land."] — Turnpike  tolls  are  not  lands  within 
the  meaning  of  tnis  enactment.  McllUh  y. 
BrooJt,  3  Beav.  22. 

**  Bent."] — Where  the  overseers  of  a  township 
claimed  lands  which  they  had  allowed  a  poor 
inhabitant  to  occupy  rent  free,  he  keeping  up  a 
grindstone  upon  the  land  for  the  convenience  of 
the  parish,  the  enjoyment  of  this  privilege,  by 
the  parishioners,  for  upwards  of  twenty  years, 
whilst  the  lands  were  occupied  by  persons  pay- 
ing no  rent,  does  not  defeat  the  title  of  such 
persons  under  3  &  4  Will.  4,  c.  27.  Doe  d,  Robin' 
ion  V.  Hinde,  2  M.  &  Bob.  441. 

*' Persons."] — The  poor  of  a  parish  is  a  class 
of  persons  within  the  meaning  of  this  section. 
St.  Mary  Magdale7i,  Oxford  v.  AtL^O^n,,  6  H.  L. 
Cas.  189  ;  26  L.  J.,  Ch.  620 ;  3  Jur.,  N.  S.  675. 

2.  General  Application  of  the  Statute. 

Tithes.]— The  3  &  4  Will.  4,  c.  27,  s.  2,  enacts 
that  no  person  shall  bring  an  action  to  recover 
any  land  (which  by  s.  1  includes  tithes)  but 
within  twenty  years  next  after  the  right  to  bring 
such  action  has  accrued  to  him  or  some  person 
through  whom  he  claims : — Held»  that  this 
statute  does  not  operate  to  prevent  a  tithe-owner 
from  recovering  tithes  as  chattels  from  an  occu- 
pier, although  none  had  been  set  out  for  twenty 
years,  but  that  it  is  confined  to  cases  where  there 
are  two  parties,  each  claiming  an  adverse  estate 


in  the  tithes.    Ely  {Dean  awl  Chapter')  \,  Cast, 
15  M.  &  W.  617  ;  15  L.  J.,  Ex.  341. 

The  right  to  tithes,  as  against  an  ecclesiastical 
corporation  aggregate,  is  barred  under  3  &  4  WiU. 
4,  c.  27,  8.  2,  by  non-payment  for  twenty  yeaza. 
Uly  (^Dean  and  Chapter)  v.  BlUs,  5  Beav.  674. 

Sent  Beserved.] — ^The  statute  does  not  apply 
to  rent  reserved  on  a  demise  under  seal.  Grant 
V.  J?«w,  9  M.  &  W.  113. 

Fntore  Pnrohase.] — Semble,  that  the  statute 
would  not  apply  to  the  case  of  a  contract  to  re- 
purchase an  estate  in  twenty-five  years,  or  at  any 
time  daring  the  life  of  another.  AldersoH  v. 
White,  2  De  G.  &  J.  97  ;  4  Jur.,  N.  S.  12,'>. 

Trusts.] — The  object  of  the  statute  was  to 
settle  the  rights  of  persons  adversely  litigating 
with  each  other,  not  to  deal  with  cases  of  trustee 
and  cestui  que  trust,  where  there  is  but  oue 
single  interest,  viz.,  that  of  the  person  benefi- 
cially entitled.  Garrard  v.  Tuch,  8  C.  B.  231  ; 
18  L.  J.,  C.  P.  338. 

A  cestui  que  trust  who  enters  into  possession 
of  land  becomes  at  law  tenant  at  wOl  to  the 
trustee.    Ih, 

The  3  &  4  Will.  4,  c.  27,  s.  3,  does  not  apply  to 
a  cestui  que  trust  holding  possession  of  land 
under  the  trustee.    Ih, 

Demand  of  Possession.]— In  1767,  the  residae 
of  a  satisfied  term  of  500  years  (created  in  1766} 
was  assigned  to  a  trustee  for  H.  to  attend  the 
inheritance.  In  1844  the  administrator  of  Mm^ 
trustee  brought  ejectment  on  behalf  of  persona 
who  claimed  the  beneficial  interest  through  H., 
the  defendants  also  claiming  it  under  title  de- 
rived through  H.  The  owner  of  the  legal  in- 
terest in  the  term  had  never  been  in  possession. 
No  demand  of  possession  had  been  made  before 
action  brought : — Held,  that  the  action  was  not- 
maintainable,  for,  if  a  tenancy  at  will  existed 
as  between  the  trustee  and  cestui  que  trust,  it 
had  not  been  determined  by  demand  of  posses- 
sion ;  and  if  no  tenancy  exisl^ed  such  as  to  render 
necessary  a  demand  of  possession,  then  the 
action  might  have  been  brought  twenty  years 
before,  and  was  consequently  barred  by  3*  &  4 
Will.  4,  c.  27,  BS.  2  and  3.  Doe  d.  JacoU  v. 
Phillips,  10  Q.  B.  130 ;  16  L.  J.,  Q.  B.  269 ;  11 
Jur.  692. 

Copyhold — Suit  for  Admittanee.] — When  the 
lord  had  seized  copyholds  quousque,  and  had 
held  them  for  nearly  forty  years : — Held,  that  a 
bill  by  the  heir  of  the  former  tenant  to  compel 
admittance  by  the  lord  was  a  suit  to  recover 
land  within  3  &  4  Will.  4,  c.  27,  ss.  2,  3,  and  that 
the  right  of  the  heir  was  barred  by  that  statute. 
Walters  v.  Webb,  5  L.  R.,  Ch.  631  ;  89  L.  J.,  Ch. 
677  ;  18  W.  R.  587. 

Lease  of  Charity  Lands — Evldenee  of  Title.] — 
In  1783  the  governors  of  Magdalen  Hospital,  a 
charitable  society  incorporated  in  1768,  granted 
a  lease  of  property  belonging  to  the  hospital  for 
ninety-nine  years  to  a  lessee  at  a  peppercorn 
rent.  In  1876  the  governors  of  the  hospital 
brought  an  action  against  the  defendants,  who 
were  then  in  possession  of  the  land,  asking  for  a 
declaration  that  the  lease  was  void  under  13  Blia. 
c.  10,  s.  8,  and  to  be  put  into  possession  of  the 
property.    No  proof  was  given  by  the  plaintiffs 
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that  the  defendants  claimed  their  title  to  the 
land  under  the  lease : — Held,  that  the  counter- 
part of  the  lease  produced  hj  the  plaintiffs  was 
evidence  against;  tne  defendants  of  the  execution 
of  the  lease,  and  that  the  plaintlfEs  were  the 
owners  of  the  freehold  of  the  land  ;  and  that  in 
the  absence  of  proof  that  the  defendants  claimed 
under  any  other  title,  there  was  a  presumption 
that  their  title  was  derived  under  the  lease. 
Magdalen  Hospital  v.  X^notts,  8  Ch.  D.  709 ;  47 
L.  J.,  Ch.  726  ;  38  L.  T.  624  ;  26  W.  R.  640— 
C.  A.    Affirmed.    See  next  case. 

Held,  also,  that  the  right  of  action  to  recover 
possession  of  the  land  accrued  to  the  governors 
of  the  hospital  at  the  date 'of  the  execution  of 
the  lease,  and  that  the  action  was  now  barred  by 
the  Statute  of  Limitations.    lb. 


Advene  Posiefiion.] — ^An  eleemosynary 


corporation  is  within  the  meaning  and  operation 
of  13  Eliz.  c.  10.  A  lease  of  land  belonging  to 
such  a  corporation,  not  in  conformity  with  the 
provisions  of  the  3rd  section  of  that  statute, 
is  therefore  absolutely  void.  The  governors  of 
Magdalen  Hospital  (created  a  corporation,  for 
certain  charitable  purposes,  by  the  9  Geo.  3,  c.  31) 
made,  in  1783,  a  lease  of  certain  land  of  the 
hospital  for  ninety -nine  years,  at  the  rent  of 
"  one  peppercorn  (if  lawfully  demanded)."  The 
only  covenants,  on  the  part  of  the  lessee,  were  to 
indemnify  the  governors  from  all  taxes,  &c. 
during  the  term,  and  to  surrender  the  premises  at 
its  end,  and  on  the  part  of  the  governors,  for  quiet 
enjoyment.  No  act  had  been  done  until  now  to 
avoid  the  lease,  or  to  interfere  with  the  persons 
holding  the  land.  In  July,  1876,  the  governors 
brought  an  action  in  chancery  to  recover  posses- 
sion of  the  land  thus  leased : — Held,  that  the 
lease  was  absolutely  void  within  the  provisions  of 
the  statute  13  Eliz.  c.  10.  That  consequently  the 
right  of  the  governors  to  re-enter  on  the  land 
existed  from  the  moment  of  the  execution  of  the 
lease,  and  that  right  not  having  been  sought  to 
be  enforced  till  now,  was  barred  by  the  Statute 
of  Limitations  (3  &  4  Will.  4,  c.  27),  s.  2.  Mag- 
dalen Hospital  V.  Knottij  4  App.  Cas.  324 ;  48 
L.  J.,  Ch.  579  ;  40  L.  T.  466  ;  27  W.  R.  682. 
Overruling  5  Ch.  D.  175  ;  41  L.  J.,  Ch.  149 ; 
31  L.  T.  189  ;  25  W.  R.  181. 

Per  Lord  Selbome : — If  any  rent,  however 
small,  had  been  reserved  and  received,  it  would 
have  created  the  legal  relation  of  a  tenancy  from 
year  to  year,  and  the  Statute  of  Limitations 
could  not  have  run.    lb. 

By  a  lease  to  six  persons  described  as  trustees, 
a  building  used  as  a  dissenting  chapel,  though 
not  so  described,  and  reserving  to  the  lessors  a 
right  of  access  to  their  pews  therein,  wad  de- 
mised for  ninety-nine  years,  with  a  covenant  for 
renewal,  at  the  yearly  rent  of  Is.  The  lease 
was  not  enrolled.  New.  trustees  of  the  chapel 
had  been  appointed  under  the  provisions  of  1 3  & 
14  Vict.  c.  28.  Shortly  before  the  expiration  of 
the  term  the  trustees  served  the  reversioner 
with  a  notice  for  renewal.  At  that  time  no  rent 
had  been  paid  for  above  twenty  years,  but  some 
of  the  arrears  were  then  paid  to  and  accepted 
by  the  reversioner.  The  reversioner  refused  to 
renew  the  lease.  Five  years  afterwards  he 
brought  an  action  against  the  trustees  to  re- 
cover possession  of  the  building :— Held,  that  the 
plaintiff's  right  of  action  was  not  extinguished 
under  s.  34  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27).    Bunting  v,  Sargent,  13  Ch.  D. 


330  ;  49  L.  J.,  Ch.  109  j  41  L.  T.  643  ;  28  W.  R. 
123. 

Semble,  if  the  lease  had  contained  a  power  for 
the  trustees  to  sell  the  chapel  and  apply  the 
money  to  other  purposes,  it  would  still  have 
been  a  grant  for  charitable  purposes  with  the 
meaning  of  the  Mortmain  Act.    lb. 

Adverse  Pofsession— Be-Entxy.] — The  effect 
of  the  3  &  4  Will.  4,  c.  27,  ss.  2—4,  as  to  land, 
is,  that  after  twenty  years*  possession  adverse  to 
a  title,  it  is  extinguished,  so  that  it  cannot  be  re- 
vived or  revested  by  a  re-entry  after  that  period, 
upon  the  doctrine  of  remitter,  because  such  an 
application  of  that  doctrine  requires  that  the 
former  title  should  be  in  existence  at  the  time  of 
the  re-entry ;  and  the  express  provision  in  the 
statute,  that  no  person  shall  be  deemed  in  pos- 
session of  lands  merely  by  reason  of  an  entry 
thereon,  applies  to  cases  of  such  re-entry.  BraS' 
sington  v.  Llewellen^  27  L.  J.,  Ex.  297  ;  S.  (7.,  at 
nisi  prius,  1  F.  &  F.  27. 

The  3  &  4  Will.  4,  c.  27,  s.  3,  does  not  apply  to 
cases  of  want  of  actual  possession,  but  to  those 
cases  only  where  the  owner  has  been  out  of  it  and 
another  party  has  been  in  possession  for  the  pre- 
scribed time  ;  for  there  must  be  both  absence  of 
possession  by  the  person  who  has  the  right,  and 
actual  possession  by  another,  whether  adverse  or 
not,  to  be  protected,  to  bring  the  case  within  the 
statute.  Smith  v.  Lloyd,  9  Ex.  562  ;  2  C.  L.  R. 
1008  ;  23  L.  J.,  Ex.  194. 

EBeroachment  by  Tenant.] — In  1829,  W. 
leased  land  to  the  defendant  for  twenty-one 
years.  The  defendant  applied  to  W.  for  leave  to 
take  in  a  piece  of  ground  adjoining,  but  W.  de- 
clined to  give  such  leave,  stating  that  other  per- 
sons, to  whom  he  had  sold  adjoining  bouses,  had 
a  right  of  way  over  it.  The  defendant  notwith- 
standing inclosed  and  occupied  it  for  twenty 
years,  without  payment  of  rent  or  acknowledg- 
ment of  title : — Held,  that  the  piece  of  ground 
could  not  be  considered  as  having  been  occupied 
by  the  defendant  as  part  of  the  demised  pre- 
mises in  respect  of  which  rent  was  paid,  and 
therefore  an  action  by  W.  was  barred  by  3  &  4 
Will.  4,  c.  27,  ss.  2,  3.  Doe  d.  Badeley  v.  Massey, 
17  Q.  B.  373;  20  L.  J.,  Q.  B.  434;  15  Jur. 
1031. 

When  a  tenant  takes  in  and  encloses  adjoining 
land  during  his  tenancy,  the  presumption  of  law 
is  that  he  does  it  for  his  landlord,  and  where 
such  presumption  exists  the  Statute  of  Limita- 
tions does  not  apply  till  the  original  tenancy 
has  ended.  IVJu'tmore  v.  Humphries^  7  L.  R., 
C.  P.  1 ;  41  L.  J.,  C.  P.  43 ;  25  L.  T.  496 ;  20 
W.  R.  79. 

Eeversioneri  —  Surrender  by  Operation  of 

Law.] — Sects.  3  and  5  of  the  Statute  of  Limi- 
tations (3  &  4  Will.  4,  c.  27)  enact  that  the  right 
to  bring  an  action  to  recover  any  land  shall  be 
shewed  to  have  first  accrued  with  respect  to 
estates  or  interests  in  reversion,  "  at  the  time 
when  such  estate  or  interest  became  an  estate 
or  interest  in  possession."  During  the  con- 
tinuance of  a  lease  for  years  the  reversioner 
in  fee  granted  a  new  lease  of  the  premises  for 
years  to  his  tenant : — Held,  that,  although  the 
first  lease  became  surrendered  by  operation  of 
law  on  the  granting  of  the  second,  the  rever- 
sioner's estate  did  not  thereby  become  an  "  estate 
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in  possession''  within  the  meaning  of  ss.  3 
and  5,  and  therefore  that  time  did  not  begin  to 
run  against  him  under  the  act.  Corpus  Chri^ti 
College^  Oxford  v.  Rogers^  49  L.  J.,  Ex.  4  ;  44 
J.  P.  216 — C.  A.  Distinguished  in  JScclesiastical 
CommUsfOTwrs  v.  Jiowe,  infra, 

m 

Againit  whom  Statute  runs — Ecoletiaitieal 
ComndBsioners.] — An  allotment  under  an  In- 
closure  Act  (described  as  137  A)  was  made  in 
respect  of  premises  held  by  a  person  under  lease 
from  a  dean,  the  property  leased  being  that  of 
the  dean  in  right  of  his  deanery.  By  the  29th 
section  of  3  &  4  Will.  4,  c.  27,  a  dean  could  re- 
cover possession  of  such  land  within  the  term  of 
sixty  years  from  the  time  when  the  right  of 
action  first  accrued.  By  the  3  &  4  Vict.  c.  113, 
deanery  lands,  after  the  death  of  any  dean  then 
in  possession,  passed  to  the  Ecclesiastical  Com- 
missioners ;  and  the  57th  section  of  that  statute 
declared  that  "tlie  Ecclesiastical  Commissioners 
shall  for  the  purpose  of  enforcing  payment  of 
all  profits  aud  emoluments  to  be  paid  to  them, 
and  of  obtaining  possession  of  all  lands,  tithes, 
or  other  hereditaments  vested  in  or  accruing  to 
them  as  aforesaid,  and  of  recovering  the  rents 
and  profits  thereof,  have  and  enjoy  all  rights, 
powers,  and  remedies  at  law  and  in  equity  which 
belonged,  or  belong,  or  would  belong,  or  have 
belonged  to  the  holder  of  the  deanery,  &c.,  in 
respect  of  which  such  profits  and  emoluments, 
&c.  respectively  are,  by  or  under  the  provisions 
of  this  act,  to  be  paid  or  accrue  and  to  be  vested  in 
the  said  commissioners."  Renewals  of  the  ori- 
ginal leases  had  been  made,  but  the  allotment 
137  A  was  never  referred  to  in  them.  It  had 
been  in  1821  purchased  from  the  representatives 
of  the  original  allottee,  the  title  of  the  dean  to 
it  had  never  been  asserted,  and  it  w^as,  in  that 
way,  held  adversely  to  him.  The  dean  died  in 
1854,  and  the  commissioners  then  came  into  pos- 
session, under  the  statute,  of  the  property  of  the 
deanery.  In  1877  the  commissioners  brought 
an  action  to  recover  the  allotment : — Held,  first, 
that  the  right  of  action  to  recover  the  land  accrued 
at  the  surrender  of  the  lease  current  when  the 
allotment  was  made.  Eccleiiustical  CmiimiS' 
Lionel's  v.  Jlowc,  5  App.  Cas.  736  ;  49  L.  J.,  Q.  B. 
771 ;  43  L.  T.  353  ;  29  W.  R.  169  ;  45  J.  P. 
36— H.  L.  (E). 

Held,  secondly  (dissentienteLord  Blackburn), 
that  under  the  words  of  the  67th  section  the 
commissioners  had  the  same  time  within  which 
to  enforce  their  claim  to  the  property  that  the 
dean  would  have  had  under  the  29th  section  of 
3  &  4  Will.  4,  c.  27.  There  was  a  legal  continuity 
between  the  rights,  powers,  and  remedies  of  the 
dean,  and  those  of  the  commissioners.  His  right 
of  action  was  transferred  to  them  by  statute, 
and  was  not  barred  by  the  mere  fact  of  the 
transfer.    lb. 

Per  Lord  Blackburn  : — There  are  no  words  in 
the  67th  section  of  3  &  4  Vict.  c.  113,  which,  as 
to  time,  render  the  29th  section  of  the  3  &  4 
Will.  4,  c.  27,  applicable  to  the  commissioners. 
lb. 


3.  Estates  in  Possession  and  future 

Estates. 

PoMeision  by  Agent — ^Bent] — The  possession 
of  an  agent  is  the  possession  of  the  principal ; 
And  the  principal  may  acquire  a  possessory  title 


to  real  estate  by  receiving  the  rents  for  twenty 
years  through  an  agent,  although  that  agent  is 
the  person  really  entitled  to  the  estate.  WtUiamt 
y.  Potty  12  L.  R.,  Eq.  149  ;  40  L.,  J.,  Ch.  775. 

ISo  long  as  an  agent  is  in  receipt  of  the  rent  of 
land,  the  Statute  of  Limitations  (3  &  4  WilL  4. 
c.  27),  s.  3,  will  not  run  against  his  employer ; 
and  if  a  person  commcjices  to  receive  rents  as* 
the  agent  for  another,  and  afterwards  continues 
to  receive  such  rents,  without  paying  them  over, 
he  must  be  presumed  to  receive  as  agent  till  the 
contrary  is  shewn.  Smith  v.  Bennett ,  30  L,.  T. 
100. 


Dispossession  and  JHscontinnance  of 
sion.] — Acts  of  user  committed  upon  land  mrhich 
do  not  interfere,  and  are  consistent  with  the 
purpose  to  which  the  owner  intends  to  devote 
it,  do  not  amount  to  a  dispossession  of  the 
owner,  and  are  not  evidence  of  discontinuance  of 
possession  by  him  within  the  meaning  of  3  &  4 
Will.  4,  c.  27,  s.  3.  L(-igh  v.  Jack,  5  Ex.  D.  264 ; 
49  L.  J.,  Ex.  220  ;  42  L.  T.  463  ;  28  ^^\  R.  452  ; 
44  J.  P.  488— C.  A. 

To  bring  a  person  rightfully  entitled  to  a  rent 
within  s.  3  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27),  so  as  to  divest  him  of  his  ri|^hts, 
there  must  be  a  discontinuance  of  the  receipt  by 
him,  either  by  not  applying  for  payment,  or 
omitting  to  enforce  his  remedies  with  knowledge 
that  the  payment  has  not  been  made.  Adnam 
V.  Sandwich  QJSarl),  2  Q.  B.  D.  486 ;  46  L.  J- 
Q.  B.  612. 

In  1812  lands,  subject  to  a  fee-farm  rent,  were 
sold  by  C.  to  E.,  and  subsequently  became  vested 
in  the  plaintiff.  From  1812  to  1872  C.  and  his 
successors  in  title  continued  regularly  to  pay  the 
fee-farm  rent,  notwithstanding  that  they  had 
ceased  to  hold  any  of  the  lands  out  of  which  the 
rent  issued.  During  this  time  neither  ,the  de- 
fendant nor  his  predecessors  had  any  notice  that 
C.  had  parted  with  his  interest  in  the  lands  by 
the  sale  in  1812.  In  1872  the  successors  of  C. 
declined  to  continue  payment  of  the  rent  in 
question,  and  the  defendant  in  1874  applied  to 
tiie  plaintiff,  the  then  owner,  for  the  two  years' 
arrears.  The  plaintiff  declined  to  pay  the  rent, 
and  denied  her  liability  to  do  so.'  Accordingly  a 
distress  was  levied,  whereupon  the  plaintiff  re- 
plevied and  brought  an  action,  alleging  that  the 
receipt  of  the  rent  having  been  discontinued  for 
more  than  twenty  years,  the  defendant's  title  to 
the  rent  was  barred  by  3  A:  4  Will.  4,  c.  27,  ss.  2, 
3 : — Held,  that  the  defendant  was  entitled  to 
judgment,  on  the  ground  that  there  had  been  no 
discontinuance  of  the  receipt  of  the  rent  within 
the  meaning  of  the  statute.  Also,  because,  on 
the  above  facts  the  fair  presumption  was  that 
the  continual  payment  had  been  made  by  C.  and 
his  successors  under  some  arrangement  entered 
into  at  the  time  of  the  purchase  by  E.  in  1812, 
to  which  the  latter  was  a  party,  and  by  which 
his  successors  were  bound. .  Jb, 


In  a  Xanor.] — ^A  lord  of  the  manor  is 


barred  by  the  Statute  of  Limitations  from  enter- 
ing for  a  forfeiture  after  twenty  years.  Whitten 
V.  Peacwhj  3  Mylne  &  K.  325. 


Eneroachment  on  Waste  by  Copyhold 


Tenant.] — ^A  copyhold  was  surrendered  in  1809 
to  a  trustee  for  the  crown  for  miUtaiy  purposeflL 
In  1808  the  then  lord  of  the  manor  had  granted 
to  M.,  the  governor  of  an  adjoining  fortj  a  licence 
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to  inclose  part  of  the  waste  adjoining  the  copy- 
fa»ld,  and  to  occapj  it  at  a  yearly  rent  during 
his  life  if  he  so  long  continued  goTemor,  which 
he  ceased  to  be  in  1811.  Nothing  farther  was 
shewn  as  to  the  title  to  the  land  included  in  the 
licence,  except  that  at  the  commencement  of 
this  action  in  1874  the  crown  had  been  in  pos- 
session of  it  as  inclosed  ground,  as  well  as  of  the 
orig^inal  copyhold,  for  more  than  forty  years. 
Since  1811  there  had  been  repeated  admittances 
of  trustees  for  the  crown  to  the  original  copy- 
hold, in  which  it  was  described  by  metes  and 
bounds  not  including  the  close  L.  comprised  in 
the  licence.  In  1874  the  lord  of  the  manor, 
without  the  consent  of  the  crown,  granted  a 
licence  to  get  coprolites  out  of  close  L,  at  a 
royalty,  and  received  2221.  for  royalties.  The 
crown  brought  an  action  for  an  injunction  and 
damages.  Fry,  J.,  held,  that  close  L.  had  become 
an  accretion  to  the  copyhold  tenement,  and  was 
of  copyhold  tenure,  but  the  decree  only  granted 
an  injunction  and  an  inquiry  as  to  damages, 
without  any  declaration  of  the  rights  of  the 
parties.  The  chief  clerk  having  certified  that 
the  damages  payable  to  the  crown  were  2222., 
and  Fry,  J.,  having  approved  of  his  finding,  the 
lord  appealed  on  the  ground  that  the  damages 
were  excessive.  The  tenant  who  held  close  L. 
under  the  crown  had  separately  received  full 
compensation  for  surface  damage,  and  the  land 
had  been  restored  to  its  original  condition  : — 
Held,  by  the  Court  of  App^,  that,  assuming 
the  doctrine  that  encroachments  made  by  a 
lessee  enure  to  the  benefit  of  the  landlord  to  be 
applicable  to  encroachments  by  a  copyholder, 
tne  application  of  that  doctrine  was  excluded  by 
the  facts  that  the  inclosure  of  close  L.  having 
been  made  by  licence  from  the  lord  was  not  an 
encroachment,  and  that  the  subsequent  admit- 
tances did  not  treat  close  L.  as  part  of  the  copy- 
hold tenement.  Att.-Gen,  v.  TomliTiej  15  Ch.  D. 
150 ;  43  L.  T.  486— C.  A. 

Whether  that  doctrine  does  apply  to  copy- 
holds, quaere.    lb. 


Xeainre  of  Damages.] — Whether,  if  close 


L.  had  been  copyhold,  a  finding  which  gave  to 
the  copyholder  by  way  of  damages  the  whole 
sum  received  by  the  lord  for  the  coprolites  could 
have  been  sustained,  qusere.    Ih, 

Crown  aoquiring  Freehold.] — Held,  that 

the  crown  had  under  the  Statute  of  Limitations 
acquired  a  freehold  title  to  close  L.,  and  that 
as  the  coprolites,  therefore,  belonged  to  the 
crown,  the  damages  were  not  excessive.    lb. 

Future  Estate— Devise  of  Annuity.]— A  de- 
visee, claiming  an  annuity  granted  by  will,  is  not 
barred  under  3  &  4  Will.  4,  c  27,  ss.  2,  3,  by  the 
lapse  of  twenty  years,  if  he  has  never  received 
any  payment  in  respect  of  the  annuity.  Jame$ 
V.  Salter,  2  Scott,  750 ;  2  Bing.  N.  0.  505 ;  1 
Hodges,  405. 

Estate  in  Eeyersion.]  —  Copyhold  land  was 
surrendered,  in  17dd,  to  a  husband  and  wife  for 
their  joint  lives,  with  remainder  to  the  heirs  of 
the  husband.  In  1805  the  husband  absconded 
and  went  abroad,  and  was  never  afterwards 
heard  ol  In  1807  a  commission  of  bankruptcy 
issued  against  him,  and  the  usual  assignment  of 
his  estate  was  made  by  the  commissioners  to  his 
assignee.    The  wife  occupied  the  estate  until 
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her  death  in  1841,  whereupon  the  assignee  was 
admitted  : — Held,  that  an  ejectment  by  the  as- 
signee brought  after  her  death  was  in  time,  for 
that  the  husband's  reversion  in  fee  was  a  future 
estate  within  3  &  4  Will.  4,  c.  27,  s.  3.  Doe  d. 
Johnson  V.  Liversedge,  11  M.  &  W.  517  ;  13  L.  J., 
Ex.  61. 


Lessee  Paying  no  Sent.] — When  a  lessor 


permits  his  lessee,  during  the  continuance  of  the 
lease,  to  pay  no  rent  either  to  himself  or  any  other 
person  for  twenty  years,  the  lessor  is  not  then 
barred  by  3  &  4  Will.  4,  c.  27,  s.  2,  from  recovering 
the  premises  in  ejectment.  The  case  falls  within 
the  latter  branch  of  s.  3,  which,  in  the  case  of  an 
estate  or  an  interest  in  reversion,  provides  that 
the  right  of  action  shall  be  deemed  to  have  first 
accrueid  when  it  became  an  estate  or  interest  in 
possession.  The  lessor,  therefore,  may  recover 
in  ejectment  at  any  time  within  twenty  years 
after  the  lease  has  expired.  Doe  d.  JDavy  v. 
Oxenden,  7  M.  &  W.  131  ;  1  H.  &  W.  4  ;  4  Jur. 
1016. 


Eight  not  in  Eeversioner.] — That  branch 


of  the  3  &  4  Will.  4,  c.  27,  which  rehites  to  estates 
in  reversion  expectant  on  the  determination  of  a 
particular  estate,  applies  only  where  another 
peison  than  the  reversioner  is  entitled  to  the 
particular  estate.  Doe  d.  Hall  v.  MouUdale,  16 
M.  &  W.  689  ;  16  L.  J.,  Ex.  169. 


Determination  of  Tenaney.] — The  grant- 


ing a  lease  to  a  third  person  by  the  lessor  of  a 
tenant  at  will  is  a  determination  of  the  tenancy 
at  will,  but  it  does  not  give  the  lessor  such  a 
right  of  entry  as  is  contemplated  by  3  &  4  WilL 
4,  c.  27,  s.  2,  when  the  lessor's  title  is  that  of  a 
reversioner  expectant  on  a  term  of  years.  Uogan 
V.  Hand,  14  Moore,  P.  C.  C.  310  ;  4  L.  T.  465  ;  9 
W.  R.  673. 

Estate  in  Bemainder — ^Deaih  of  Life  Tenant.] 
— ^An  estate  was  settled  on  a  tenant  for  life  and 
remaindermen  in  tail,  with  a  name  and  arms 
clause,  providing  that  in  case  any  person  should 
fail  to  comply  with  it  for  twelve  calendar 
months  after  becoming  entitled  in  possession  the 
estate  should  go  over  as  if  he  were  dead.  C. 
entered  into  possession  as  tenant  in  tail,  and  did 
not  comply  with  the  condition  ;  he  remained  in 

Eossession  for  more  than  twenty  years  after  he 
ad  forfeited  the  estate  : — Held,  that  he  did  not 
acquire  a  title  by  adverse  possession,  but  that 
under  3  &  4  Will.  4,  c.  27,  s.  4,  the  right  of  the 
remaindermen  to  enter  commenced  on  his  death. 
AHley  v.  Essex  (^Earl),  18  L.  R.,  Eq.  290 ;  43 
L.  J.,  Ch.  817  ;  30  L.  T.  485  ;  22  W.  R.  620. 

At  the  death  of  the  tenant  for  life  the  next 
remainderman  was  in  India,  and  was  ignorant  of 
the  clause  until  after  the  twelve  months  ex- 
pired : — Held,  that  his  ignorance  did  not  prevent 
the  forfeiture  operating  as  to  his  interest.    lb. 

The  3  &  4  Will.  4,  c.  27,  s.  4,  extends  to  for- 
feitures which  operate  to  accelerate  an  estate 
under  a  conditional  limitation  as  well  as  to  for- 
feitures, of  which  the  heir-at-law  only  can  take 
advantage.    lb, 

Waste  eommitted  by  Life  Tenant.]— A 

tenant  for  life  was  executrix  of  a  preceding 
tenant  for  life,  both  being  impeachable  for 
waste,  and  both  having  committed  waste  by 
cutting   timber: — ^Held,   that   the   Statute   of 
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Limitations  began  to  run  against  the  remainder- 
men in  fee  from  the  time  when  the  timber  was 
cat,  and  not  from  the  time  of  the  death  of  the 
tenant  for  life.  Iligginhotham  v.  Ifawkins,  7 
L.  R.,  Ch.  676  ;  41  L.  J.,  Ch.  828  ;  27  L.  T.  328  ; 
20  W.  R.  965. 

Held,  that  though  an  injunction  and  an  ac- 
count were  granted  against  the  existing  tenant 
for  life,  yet  as  no  injunction  could  be  granted 
against  the  preceding  tenant  for  life,  no  account 
could  be  granted  against  her  executrix  for  waste 
committed  by  the  preceding  tenant  for  life    lb. 


Payment  of  Intereit  by  Life  Tenant.]- 


By  a  settlement  of  1813,  a  sum  of  5002.  was 
charged  on  lands,  payable  on  the  death  of  the 
settlor,  who  died  in  1846.  At  that  time  the 
lands  were  limited  to  R.  D.  for  life,  with  re- 
mainder to  J.  D.  in  tail.  No  interest  was  paid, 
nor  was  there  any  acknowledgment  of  the 
charge  by  any  one  until  the  12th  of  May,  1873, 
when  R.  D.,  without  the  consent  or  knowledge 
of  J.  D.,  paid  the  person  then  entitled  to  the 
charge  the  amount  thereof,  and  six  years*  in- 
terest, and  took  an  assignment  of  the  charge 
to  a  trustee  for  himself.  On  the  19th  of  May, 
1873,  R.  D.  and  J.  D.  joined  in  disentailing  the 
lands.  No  notice  of  the  charge,  or  the  recent 
assignment  of  it,  was  taken  in  the  disentailing 
deed.  In  an  action  brought  in  1879,  to  raise  the 
charge  by  a  sale  of  the  lands  : — Held,  that  J.  D. 
was  not  bound  by  the  payment  of  interest  in 
1873,  and  that  the  charge  was  barred  by  the 
Statute  of  Limitations  (3  &  4  Will.  4,  c.  27), 
8.  40.    Becker  v.  Delacour,  11  L,  R.,  Ir.  187. 

4.  Tenants  at  Will. 

After  qnittiiig  Poiieiiion.]— Under  3  &  4  Will. 
4,  c.  27,  s«  7,  no  title  accrues  to  a  party  who  is  tenant 
at  will,  and  holds  without  interruption  ior  twenty 
years  after  the  expiration  of  the  first  year,  but 
who  has  quitted  possession  before  the  act  passed. 
Doe  d.  Tncmpson  v.  Thompson^  2  N.  &  P.  656 ; 
6  A.  &  B.  721 ;  W.,  W.  &  D.  236. 

Sect.  7  is  not  retrospective,  and  applies 
only  to  tenancies  at  will,  created  after  the 
passing  of  the  act,  or,  at  most,  to  such  tenancies 
at  will  as  existed  when  it  passed.  Boe  d.  Evans 
V.  Pagcy  6  Q.  B.  767 ;  D.  &  M.  601 ;  13  L,  J.,  Q.  B. 
153  ;  8  Jur.  999. 

A  tenancy  at  will,  commencing  in  1824,  and 
determined  in  1831,  is  no  bar,  under  ss.  2  and  7, 
to  an  ejectment  commenced  in  1847.  Doe  d. 
Birmingham  Canal  Company  v.  Bold^  11  Q.  B. 
127  ;  13  Jur.  871. 

Entry  withont  Consent.]— A.  in  1817  let  B. 
into  possession  of  a  farm  as  tenant  at  will,  and 
in  1827  A.  entered  upon  the  land  without  B.*s 
consent,  and  cut  and  carried  away  stone  there- 
from : — Held,  that  this  entry  amounted  to  a 
determination  of  the  estate  at  wilL  Turner  v. 
Doe  d.  Bennett  (in  error),  9  M.  &  W,  643 — Ex. 
Ch.    Affirming  7  M,  &  W;  226. 

Bight  of  Entry.] — It  is  only  on  the  determina- 
tion of  a  tenancy  at  will  that  there  is  such  a 
vested  right  of  entry  as  is  contemplated  by  3  & 
4  Will.  4,  c.  27,  s.  2.    lb, 

Lease  to  Third  Person.]— The  granting  a 

lease  to  a  third  person  by  the  lessor  of  a  tenant  at 
will,  though  it  determines  the  tenancy  at  will  as 


against  the  lessor,  does  not  give  him  such  a  right 
of  entry  as  is  contemplated  by  3  &  4  WilL  4, 
c.  27,  8.  2  Hogan  v.  Sand.  14  Moore,  P-  C-  C. 
310 ;  4  L.  T.  465 ;  9  W.  R.  673. 


Possession  by  Husband  in  Bight  of  WUb.^ 
D.  permitted  the  defendant  and  his  wife,  tbe 
daughter  of  D.,  to  be  in  the  occupation  of  premises 
without  paying  rent  for  more  than  thirty  years, 
and  they  were  so  in  the  occupation  in  1833.  D. 
died  in  1837,  having  devised  the  premises  to  the 
defendant's  wife  for  life,  and  after  her  death  to 
the  plaintiff.  By  his  will  an  annuity  was  gx^cn 
to  the  defendant  s  wife,  which  the  defendant 
received  regularly.  The  ejectment  was  broaglit 
ui)on  the  death  of  the  wife  in  1844  :— Held,  first, 
that,  assuming  that  the  d^endant  was  tenant  at 
ivill  to  D.,  the  right  of  D.  was  barred  by  s.  7,  and 
not  saved  by  s.  16  of  3  &  4  Will.  4,  c.  27-  J)t>e 
d.  Dayman  v.  Moore,  9  Q.  B.  555 ;  15  L.  J.,  Q.  B. 
324  ;  10  Jur.  815. 

Held,  secondly,  that  defendant  was  not  pie> 
eluded  from  insisting  on  the  statute,  either  by 
the  receipt  of  the  annuity  under  the  will,  or  by 
the  estate  for  life  which  the  testator  professed 
to  give  to  his  wife.    lb. 


By  Wife  in  Bight  of  Husband.]— In  eject- 
ment, it  appeared  that  the  plaintifiTs  husband  had 
been  in  possession  as  a  tenant  at  will  for  eighteen 
years,  ending  in  1834,  when  he  died,  leaving  a 
son  (not  a  party  to  the  action),  and  that  she 
became  possessed  and  remained  in  possession  for 
thirteen  years: — Held,  that  the  plaintiff  conld 
not  rely  on  the  husband's  possession  except  as 
priln&  facie  evidence  of  a  seisin  in  fee,  on  whi<^ 
supposition  it  was  also  evidence  of  title  in  his  heir, 
which  defeated  the  title  of  the  plaintiff,  and  that 
she  could  not  insist  on  her  own  possession  for 
thirteen  years,  as  it  was  not  derived  from  the 
husband's  possession,  although  the  possession  by 
herself  and  her  husband  for  more  than  twenty 
years  consecutively  would  have  entitled  her  to  a 
verdict  if  she  had  been  defendant  in  an  eject- 
ment brought  by  the  real  owner.     Dite  d.  Carirr 
V.  Barnard,  13  Q.  B.  945  ;  18  L.  J.,  Q.  B.  306. 

By  Son— On  Bnfferanee.]- A.,  pur- 
chaser of  land,  was  let  into  possession  before 
execution  of  a  conveyance.  He  let  in  his  son 
as  tenant  at  will;  the  son  occupied  and  built 
a  cottage  on  the  land  ;  afterwards  A.  took  a  con- 
veyance from  the  vendor,  and  some  time  after 
he  mortgaged  the  land.  The  son  continued  to 
occupy  the  premises  in  all  respects  as  at  first,  till 
his  death,  which  happened  within  twenty-one 
years  of  his  entry.  The  son's  "widow  continued 
to  occupy  till  the  expiration  of  twenty-one  years 
from  her  husband's  entry  : — ^Held,  that  au  eject- 
ment afterwards  brought  against  her  was  banod 
by  3  &  4  Will.  4,  c.  27,  ss.  2  and  7  ;  for  that  the 
tenancy  at  will  was  not  determined  by  the 
father's  taking  a  conveyance,  and  that,  if  it  had, 
in  point  of  law,  been  so  determined  by  that  event, 
or  by  the  mortgage,  a  tenancy  by  sufferance 
must  be  deemed  to  have  commenced  from  6u<di 
determination,  there  being  no  evidence  of  a  new 
tenancy  at  will ;  and  the  tenancy  altogether  had 
continued  more  than  twenty  years  from  the  end 
of  the  first  year.  Doe  d.  Goody  v.  Carter^  9 
Q.  B.  863;  18  L.  J.,  Q.  B.  305. 

On  Agreement  to  Piirehase.]~If  a  person  who 
has  agreed  to  purchase  real  property  is  let  into 
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possession,  he  is  a  tenant  at  will,  and  such  tenancy 
at  will  is  detennined  by  his  death  ;  and  if  after 
his  death  his  widow,  who  is  also  devisee  of  his 
real  estate,  continues  in  possession,  this  is  not 
a  continuance  of  his  tenancy  at  will,  so  as  to 
prevent  the  operation  of  the  statute.  Doe  d. 
Stanway  v.  Rock,  4  M.  &  G.  30 ;  Car.  &  M.  649 ; 
6  Jur.  266. 

Mortgage — Aoknowledgment  of  Title — Eitop- 
pel.] — On  the  death  of  A.  intestate,  his  widow 
and  son,  a  minor,  resided  in  a  dwelling-house  till 
her  marriage  with  the  defendant  in  1798,  after 
which  the  defendant  held  and  occupied  the  pre- 
mises in  his  own  name.  C,  the  son,  continued 
to  reside  there  till  1805,  when  he  left  the  premises, 
but  between  that  year  and  1841  he  riesided  there 
occasionally,  two  or  three  weeks  at  a  time,  with 
the  defendant  and  his  wife.  In  1842,  the  defen- 
dant having  applied  to  the  plaintiff  for  an  ad- 
vance of  money  upon  a  mortgage  of  the  premises, 
in  an  interview  with  the  solicitor  of  the  plaintiff, 
produced  the  title-deeds,  and,  upon  its  being 
stated  that  C.  was  heir-at-law,  and  was  the 
proper  party  to  grant  a  mortgage,  he  said  that 
C.  would  execute  the  mortgage,  and  on  a  sub- 
-sequent  day  he  brought  C,  who  executed  the 
mortgage  deed  in  his  presence,  whereupon  he 
received  the  mortgage-money.  In  ejectment : — 
Held,  that  the  defendant  was  tenant  at  will  to 
C,  and  was  estopped  from  alleging  that  he  had 
acquired  an  estate  by  virtue  of  3  £:  4  WilL  4, 
c.  27,  and  that  the  tenancy  at  will  had  been 
determined  by  C.  coming  upon  the  premises. 
Doe  d.  Groves  v.  Oroves,  10  Q.  B.  486  ;  16  L.  J., 
Q.  B.  297  ;  11  Jur.  558. 


Transfer  with  Knowledge  of  Owner.] — A  tenant 
at  will  without  interruption  for  more  than  twenty 
years,  during  which  period  he  has  let  and  trans- 
ferred portions  of  the  land,  with  the  knowledge, 
And  without  the  interference  of  the  owner  in 
fee,  acquires  an  indefeasible  title  against  the 
owner,  whose  right  of  entry  after  that  period  is 
barred  by  3  &  4  Will.  4,  c  27,  ss.  2,  7,  34.  Day 
v.  Day,  3  L.  R.,  P.  C.  751 ;  40  L.  J.,  P.  C.  35  ;  24 
L.  T.  856  ;  19  W.  R.  1017. 

In  May,  1842,  a  father  let  his  son  into  posses- 
sion of  land.  The  son  continued  to  occupy  the 
land  as  tenant-at-will  until  1864.  In  1852  the 
son,  with  the  knowledge  of  his  father,  let  por- 
tions of  the  land  on  weekly  and  yearly  tenancies, 
and  received  rent  for  the  same: — Held,  that 
the  right  of  entry  accrued  at  the  end  of  the  first 
year  from  the  creation  of  the  tenancy,  and  that 
the  right  of  entry  in  the  father  was  barred  by  the 
uninterrupted  occupation  by  the  son  for  twenty 
years.    Ih, 

Occnpation  by  Content  of  Lesiees — Power 
to  Sublet  expressly  Prohibited.] — In  the  year 
1850,  an  act  (13  Vict.  c.  v.)  was  passed  to 
enable  commissioners  (appointed  by  6  Geo.  4, 
c.  cxxix.)  for  managing  the  affairs  of  Brighton 
to  purchase  the  Pavilion  estate.  By  s.  19 
of  the  act  the  commissioners  were  expressly 
prohibited  from  letting  or  selling  any  part  of 
the  property  to  be  so  acquired  by  them  without 
the  consent  of  the  vestry.  In  1864  the  town  of 
Brighton  was  incorporated,  and  in  1855  the 
powers  and  property  of  the  commissioners  under 
the  act  of  6  Geo.  4  were  transferred  to  the  cor- 
poration. Down  to  the  year  1853  the  guardians 
of  the  poor  of  Brighton  had  had  the  use  of  offices 


in  the  town  hall.  On  the  7th  of  March  in  that 
year  they  removed  (by  arrangement  with  the 
commissioners)  to  buildings  which  formed  part 
of  the  Pavilion  estate,  in  the  adaptation  of  which 
to  their  purposes  they  expended  a  considerable 
sum  of  money ;  and  they  continued  in  the  ex- 
clusive occupation  of  their  new  offices  without 
payment  of  rent  or  any  acknowledgment  of 
title  in  the  commissioners  or  the  corporation, 
down  to  the  19th  November,  1879,  when  an  ac- 
tion was  brought  by  the  latter  to  recover  pos- 
session : — Held,  that,  inasmuch  as  the  guardians 
had  had  the  exclusive  possession  of  the  offices 
for  more  than  twelve  years  (assuming  their 
relation  to  the  corj)oration  to  h^ve  been  that  of 
tenants  at  will),  the  claim  of  the  corporation 
was  barred  by  the  Statute  of  Limitations,  not- 
withstanding the  prohibition  against  letting  or 
selling  without  the  consent  of  the  vestry,  con- 
tained in  the  local  act.  Brighton  (^Mayor)  v. 
Brighton  (^Guardians),  5  C.  P.  D.  368  ;  49  L.  J., 
C.  P.  648  J  44  J.  P.  683. 

Encroachments.] — The  lessee  of  premises  for 
a  term  of  ninety-nine  years,  dependent  on  four 
lives,  inclosed,  with  the  assent  of  the  lessor 
given  by  word  of  mouth,  a  piece  of  adjoining 
waste  which  belonged  to  the  lessor  as  lord  of  the 
manor,  on  the  understanding  that  the  piece  so 
inclosed  should  be  treated  as  if  comprised  in  the 
lease.  Upon  the  determination  of  the  lease, 
which  was  more  than  twenty-one  years  from  the 
date  of  the  inclosure,  the  reversioners  brought  an 
ejectment  to  recover  the  land  so  inclosed  tram 
the  tenant : — Held,  that  the  assent  of  the  land- 
lord to  the  inclosure  of  the  additional  piece  of 
land  did  not  create  such  a  tenancy  of  the  land  so 
as  to  bring  the  case  within  3  &  4  Will.  4,  c.  27, 
s.  7,  or  prevent  such  inclosure  from  being  an  en- 
croachment within  the  ordinary  rule  of  law  that 
an  encroachment  made  by  a  tenant  must  be 
taken  to  be  made  for  the  benefit  of  the  landlord,  '^ 
and  treated  as  part  of  the  demised  premises  ;  and 
that  consequently  the  Statute  of  Limitations  did 
not  begin  to  run  till  the  determination  of  the 
lease,  and  the  reversioners  were  entitled  to  re- 
cover the  land.  Whitmore  v.  Humphries,  7  L.  R., 
C.  P.  4 ;  41  L.  J.,  C.  P.  43  ;  25  L.  T.  496  :  20 
W.  B.  79. 


Cestnis  qne  trustent] — The  proviso  as  to 
cestuis  que  trustent  contained  in  s.  7  of  3  &  4 
Will.  4,  c.  27,  applies  only  to  cases  of  declaimed 
and  express  trusts,  and  not  to  a  person  holding 
under  an  agreement  to  purchase.  Doe  d.  Stanway 
V.  Bock,  Car.  &  M.  549 ;  4  M.  &  G.  30  j  6  Jur. 
266. 


Actnal  Oocnpaney.] — ^The  doctrine  that  a 


cestui  que  trust  who  is  in  possession  of  the  estate 
by  the  consent  or  acquiescence  of  the  trustee,  must 
be  regarded  as  his  tenant-at-will,  only  applies 
where  the  cestui  que  trust  is  the  actual  occupant ; 
where  he  is  merely  allowed  to  receive  the  rents 
or  otherwise  deal  with  the  estate  in  the  hands  of 
occupying  tenants,  he  is  merely  the  agent  of  the 
trustees.  Melting  v.  Leak,  16  C.  B.  652  ;  3 
C.  L.  R.  1017  ;  24  L.  J.,  C.  P.  187  ;  1  Jur.,  N.  S. 
759, 

The  management  of  an  estate  was  intrusted  by 
the  trustees  in  fee,  to  the  cestui  que  trust  for  life 
as  beneficial  owner,  and  the  latter,  having  never 
been  in  actual  occupation,  let  C.  into  possession, 
who  occupied  during  the  life  of  the  cestui  que  trust 
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barred  by  twenty  years*  adverse  possession,  2>«ir 
d.  Lanndell  v.  Gower,  17  Q.  B.  589  ;  21  L.  J- 
Q.  B.  57  ;  16  Jur.  100. 


for  more  than  twenty  yeare,  without  paying  rent 
or  acknowledging  title  : — Held,  that  a  tenancy- 
at-will  had  not  been  created  between  the  cestui 
que  trust  and  C,  and  that  C.  had  therefore 
acquired  a  good  title  by  adverse  possession  under 
the  3  &  4  Will.  4,  c.  27.    Ih, 


Pouession  of  Tmitees.] — The  possession 

of  trustees  cannot  be  adverse  to  their  true 
cestuis  que  trustent,  and  the  fact  that  for  upwards 
of  twenty  years  they  have  treated  the  land  as 
belonging  to  one  cestui  que  trust,  whereas  in 
fact  it  belonged  to  another  cestui  que  trust,  does 
not  operate  as  a  bar  under  the  Statute  of  Limita- 
tions. Lister  V.  Pichfiyrd,  34  L.  J.,  Ch.  582  ; 
11  Jur.,  N.  S.  649;,  12  L.  T.  587;  13  ,W.  R. 
827. 

When  PoBseMlon  Wrongftd.] — A  testa- 
trix, by  her  will,  devised  real  estate  to  trustees, 
their  heirs  and  assigns,  in  trust  for  her  daughter 
for  life,  and  after  her  death  to  sell  and  divide 
the  proceeds  between  four  persons.  A.,  B.,  C. 
and  D.,  share  and  share  alike.  On  the  death  of 
the  testatrix  the  tenant  for  life  entered  and 
occupied  until  her  own  death  in  1857.  On  her 
death  C.  and  D.  entered  and  remained  in  posses- 
sion until  the  death  of  the  latter  in  1874.  C. 
remained  in  possession  until  his  death  in  1880. 
The  trustees  never  in  any  way  acted,  so  far  as 
the  real  estate  was  concerned,  and  the  property 
was  enjoyed  by  C.  and  D.,  and  after  the  death 
of  D.  by  C.  without  interruption  and  acknow- 
ledgment : — Held,  that  the  legal  estate  in  fee  of 
the  trustees  was  extinguished  by  the  expiration 
of  twenty  years  from  the  death  of  the  tenant 
for  life,  and  with  it  the  trusts  by  which  it  was 
affected ;  and  that  it  would  be  wrong  to  ascribe 
the  possession  of  C.  and  D.,  which  was  unlawful 
for  all  the  purposes  of  the  will,  to  the  supposed 
lawful  title  which  they  each  had  in  respect  of 
one-fourth  share  of  the  proceeds  of  sale.  Bollinff 
v.  Hobday,  31  W.  R.  9. 

Ezpresi  TroMUJl^See  po^t,  col.  2012. 


5.  Tenants  prom  Yeae  to  Yeah. 

Seetion  Betroipeotiye.l— The  8th  section  has 
a  retrospective  effect,  and  applies  to  a  tenancy 
from  year  to  year,  created  previously  to  the 

Sassing  of  the  act.    Doe  d.  Jukes  v.  Sumner^  14 
[.  &  W.  39  ;  14  L.  J.,  Ex.  337  ;  9  Jur.  413. 

Bemise  by  Overseeni  —  Informality  of.] — In 
1824,  B.  was  let  into  possession  of  a  cottage 
under  an  agreement  purporting  to  be  a  demise 
by  the  churchwardens  and  overseers  of  the  poor 
of  a  parish,  at  the  rent  of  Is.  6d.  per  week,  B.  to 
quit  on  one  month's  notice  being  given.  This 
agreement  was  signed  only  by  one  of  the  over- 
seers. The  churchwardens  did  not  sign,  nor  was 
there  any  evidence  to  shew  that  they  had  as- 
sented to  the  agreement.  B.  never  paid  any 
rent  or  made  any  acknowledgment.  B.  after- 
wards sold  the  premises  to  the  defendant : — 
Held,  in  an  ejectment,  brought  after  twenty 
years,  by  the  churchwardens  and  overseers  for 
the  time  being,  against  the  defendant,  that  as 
the  agreement  did  not  pass  an  interest  it  did  not 
amount  to  a  lease  in  writing  within  the  3  &  4 
Will,  4,  c.  27,  8.  8,  and  that  consequently  the 
claim  of  the  churchwardens  and  oyerseers  was 


Payment  of  Rent.]— Where  a  person  makes  a 
payment  expressly  or  impliedly  on  acconnt  of 
something  eke  than  the  rent  of  land  of  which  he 
is  tenant,  such  a  payment  is  not  a  payment  of 
rent  within  the  3  &  4  Will.  4,  c.  27,  s.  8  ;  and 
under  such  circumstances  a  defence  founded  on 
that  statute  is  a  complete  bar.  Aft.- Gen.  v. 
Steplieas,  6  De  G.,  M.  &  G.  Ill ;  23  L.  J.,  Gh. 
888  ;  2  Jur.,  N.  S.  51. 


Parol   Evidence  to  Prove.] — In   eject- 


ment by  a  landlord  to  recover  land  held  under  a 
tenancy  from  year  to  year,  a  statement  made  by 
the  tenant  in  1835  (since  deceased),  when  speak- 
ing to  an  agent  of  the  landlord  about  the  pro- 
perty, "  I  have  no  property  in  W.  but  what  I 
hold  of  Lord  S.,  for  which  I  pay  100/.  a  year,"  is 
evidence  of  pa3rment  of  rent  for  the  land  at  that 
time,  under  3  &  4  Will.  4,  c.  27,  s.  8,  so  as  to  pre- 
vent an  adverse  right  running  against  the  land- 
lord from  the  period  of  the  determination  of  the 
first  vear  of  such  tenancy.  Doe  d.  Spen<*rr 
iEarV)  V.  Beckett,  4  Q.  B.  601 ;  12  L.  J.,  Q.  B. 
236  ;  7  Jur.  532. 


Bervicei  in  Lien.] — In  ejectment  for  two 


cottages  by  churchwardens  and  overseers,  it 
appeared  that  the  defendant  had  within  twenty 
years  swept  the  church  and  tolled  the  church 
bell : — Held,  that  the  sweeping  of  the  church 
and  tolling  of  the  church  bell  were  services  for 
which  a  distress  might  be  made,  and  that  the 
action  was,  therefore,  brought  within  the  time 
limited  by  3  &  4  Will.  4,  c.  27,  s.  8.  Doe  d^  Ed- 
n^  V.  Benham,  7  Q.  B.  976  ;  14  L.  J.,  Q.  B.  342 ; 
9  Jur.  662. 


Premises  Vnocenpied.] — The  statute  is  a 


good  defence  to  an  action  by  a  landlord  for  rent 
against  one  who  had  once  been  his  tenant  from 
year  to  year,  but  who  had  not  within  the  last 
six  years  occupied  the  premises,  paid  rent,  or 
done  any  act  from  which  a  tenancy  could  be 
inferred,  although  the  tenancy  had  not  heen 
determined  by  a  notice  to  quit.  Lefgh  ▼.  TAorsi- 
ton,  1  B.  &  A,  625.  And  see  Hughes  v.  Thomas, 
13  East,  474. 

Time  mm  from  last  Payment.] — A.  let  land 
to  B.  by  parol  from  year  to  year,  reserving  rent 
payable  in  March  and  November.  The  last  pay- 
ment of  rent  was  in  1846 ;  rent  again  became 
due  in  November,  but  was  not  paid.  A.  died  in 
December  of  the  same  year,  and  B.  retained  pos- 
session. In  ejectment  by  A.'8  heir : — Held,  that 
the  time  under  3  &  4  WUL  4,  c.  27,  ran  from  the 
last  payment  of  rent,  and  not  from  the  death  of 
A.,  as  the  case  fell  within  s.  8,  and  not  within 
8.  3.    Baines  v.  Lumley,  16  W.  R.  574. 


6,  BscEiPT  OP  Rekt  by  Pebsok  not 
Entitled. 

Section  SetroipeetiTe.]— A.,  in  1776,  demised 
lands  for  sixty-one  years.  Upon  his  death,  in 
1786,  the  defendant's  father,  and  subsequently 
the  defendant,  received  the  rent  under  the  lease 
until  its  expiration  in  1837.  An  ejectment  was 
brought  in  1837,  after  the  expiration   of  the 


1993  LIMITATIONS  (STATUTE  OF)~ReUiting  to  Laiid.         1994 

lease,  by  the  plaintifP  claiming  under  the  will : 
— Held,  that  the  9th  section  was  retrospective, 
and  that  the  action  would  be  barred  by  lapse  of 
time  under  that  section,  but  was  saved  by  s.  15. , 
Doe  d.  Angell  v.  Angell,  9  Q.  B.  328 ;  15  L.  J., ; 
Q.  B.  193  ;  10  Jur.  705. 


Bent  Beierved  bat  not  Paid.]— Semble,  that 
the  provisions  of  the  9th  section  are  applicable 
to  the  case  when  rent  is  reserved,  and  no  rent 
paid,  but  not  to  a  case  when  no  rent  is  reserved. 
Jojie^j  Ex  parte,  4  Y.  &  C.  466. 

**  Person  wrongfully  Claiming  " — Who  is.] — 
A  person  claiming,  without  any  real  title,  to  be 
entitled  to  land  is  a  person  wrongfully  claiming 
within  the  meaning  of  3  &  4  Will.  4,  c,  27,  s.  9, 
and  that  section  applies,  although  the  claim  may 
be  put  forward  under  a  mistake,  and  without 
any  improper  intention  to  deprive  others  of 
their  properU^.  Williams  v.  Pott,  12  L.  R., 
Eq.  149;  40  L.  J.,  Ch.  775. 

7.  Entby  amountikg  to  Dispossession. 

Ineloiore   of  Waite— Entry   by  Lord.] — A., 

more  than  twenty  years  ago,  without  the  per- 
mission of  the  lord,  inclosed  a  small  portion  of 
the  waste  of  a  manor,  on  which  he  built  himself 
a  hut.  In  1835,  the  encroachment  having  been 
presented  at  the  lord's  court,  the  then  lord  of  the 
manor,  accompanied  by  his  steward,  went  to  the 
premii^es,  A.'s  family  being  there,  and,  stating 
that  he  took  possession,  directed  that  a  stone 
should  be  taken  out  of  the  wall  of  the  hut,  and 
that  a  portion  of  the  fence  should  be  removed. 
All  this  was  done  in  the  absence  of  A. 
The  lord  and  his  steward  then  retired,  and 
nothing  more  was  done  : — Held,  that  the  acts 
60  doae  by  the  lord  did  not  amount  to  a  dispos- 
session of  A.,  and  a  resumption  of  possession  by 
the  lord,  so  as  to  entitle  the  latter  to  maintain 
ejectment  within  twenty  years  from  that  time. 
Doe  d.  Baker  v.  Cbombesox  Comhe$j  9  C.  B.  714  ; 
19  L.  J.,  C.  P.  906. 

Beioming  Poueision.] — Before  the  passing  of 
3  &  4  WilL  4,  c.  27,  A.  was  let  into  possession  of 
land  as  tenant  at  violl  to  B.  He  never  paid  rent 
after  that  statute  passed,  and  before  twenty-one 
years  B.  entered  and  turned  A.  out.  A.  imme- 
diately afterwards  resumed  possession,  but  no 
fresh  tenancy  at  will  commenced,  and  he  paid 
no  rent : — Held,  that  B.  might  enter  at  any  time 
before  the  lapse  of  twenty  years  from  such  re- 
sumption of  possession  by  A.,  though  after  the 
lapse  of  twenty-one  years  from  the  first  letting  ! 
him  into  possession,  and  yjvA  not  barred  by  ss.  2, ' 
7  and  10.  Rajidall  v.  Stecens,  2  El.  &B1.  641  ;  1 
C.  L.  R.  642  ;  23  L.  J.,  Q.  B.  68  ;  18  Jur.  128. 

Prevented  by  Agreement] — In  1830,  A.  in- 
closed about  six  acres  of  waste  land,  and  built  a 
cottage  thereon,  and  was  allowed  to  remain  in  pos- 
session, without  the  acknowledgment  or  payment 
of  rent,  till  1845,  when  the  steward  of  the  owner 
of  the  fee  served  him  with  a  declaration  and 
notice  in  ejectment ;  whereupon  A.  consented 
to  give  up  four  acres  of  the  land,  on  his  being 
allowed  to  continue  in  possession  of  the  cottage 
and  the  other  two  acres  until  his  death.  A.  died 
in  1861  : — Held,  that  that  which  took  place  in 
1845  amounted  to  an  actual  entry,  and  operated 
as  a  determination  of  the  original  tenancy  at 


will,  and  the  ci'eation  of  a  new  tenancy ;  and 
consequently  that  the  period  of  limitation  pre- 
scribed by  3  &  4  Will.  4,  c.  27,  was  to  be 
reckoned  from  that  time.  Lockfi  v.  Matthews, 
13  0.  B.,  N.  S.  753 ;  32  L.  J.,  C.  P.  98 ;  9  Jur., 
N.  S.  874  ;  7  L.  T.  824  ;  11  W.  R.  343. 

8.  Joint  Tenants  and  Tenants  in  Common. 

Coparceners — Possession  by  Agreement  on- 
ezecnted.] — Three  females  being  coparceners  in 
tail,  two  of  them  suffered  recoveries  of  their 
shares,  but  the  third  did  not.  They  all  married, 
and  their  husbands  entered  into  an  agreement 
for  a  partition  by  deed  of  the  lands  held  in 
coparcenary,  but  for  notliing  more.  No  such 
deed  appeared  to  have  been  executed,  but  the 
lands  had  been  held  according  to  the  agreement 
from  its  date. .  An  action  being  brpught  by  the 
heir  in  taU  of  the  parcener  who  did  not  suffer  a 
recovery  within  twenty  years  after  her  death, 
and  before  3  &  4  Will.  4,  c.  27,  to  recover  her 
share,  which  had  been  held  by  the  husband  of 
one  of  the  other  coparceners  : — Held,  that  the 
possession  was  under  the  agreement,  and  not  ad- 
verse. Doe  d.  Millett  v.  Millett,  11  Q.  B.  1036  ; 
17  L.  J.,  Q.  B.  202  ;  12  Jur.  649. 

Held,  also,  that  nothing  could  be  presumed 
beyond  what  was  contemplated  by  the  agree- 
ment, which  provided  for  a  deed,  and  not  for  a 
recovery.    Ih, 


Disability  of  one.] — If  an  estate  de- 


scends to  parceners,  one  of  whom  is  under  a  dis- 
ability, which  continues  more  than  twenty 
years,  and  the  other  does  not  enter  within 
twenty  years,  the  disability  of  the  one  does 
not  preserve  the  title  of  the  other  after  the 
twenty  years  elapsed.  Roe  d.  Langdon  v. 
RowUtoJi,  2  Taunt.  441. 

Joint  Tenants — *<  More  than  undivided  Share.*'] 
— 3  &  4  WilL  4,  c.  27,  s.  12,  applies  not  only  to 
the  case  where  one  of  several  Joint  tenants  has 
been  in  possession  of  the  entirety  of  the  whole  of 
the  lands  held  jointly,  but  also  to  the  case  where 
such  tenant  has  been  in  possession  of  the  en- 
tirety of  any  portion  of  such  lands  ;  and  the 
words  "  or  more  than  his  or  their  undivided 
share  or  shares  of  such  land,"  apply  as  well  to 
the  case  where  one  of  several  joint  tenants  has 
been  in  possession  of  more  than  his  undivided 
share  in  any  portion  of  the  lands  held  jointly, 
as  to  the  case  where  he  has  been  in  possession  of 
more  than  his  undivided  shore  in  the  whole  of 
such  lands.  Murphy  v.  Murphy,  15  Ir.  0.  L.  R, 
295. 


Creation  of  Joint  Tenancy.] — ^A  testator 


devised  a  copyhold  in  1796  to  W.  for  life,  with 
remainder  to  her  children  as  tenants  in  common, 
without  words  of  limitation.  W.,  who  had  three 
children,  let  the  property  to  her  two  sons,  L. 
and  B.,  and  after  the  death  of  L.  to  his  son  R. 
and  B.,  who  occupied  the  estate  together  till  the 
death  of  W.  in  1841.  On  W.'s  death  the  pro- 
perty— subject,  as  to  one  third,  to  B.'s  life  estate 
— belonged  in  moieties  to  R.  and  X.,  aa  the  co- 
heirs of  the  testator.  R.  and  B.  continued  to 
occupy  the  whole  property  as  owners,  and  farmed 
it  at  their  equal  expense,  till  the  death  of  B.  in 
1862,  after  which  it  was  similarly  farmed  by 
B.'s  son  and  R.  till  1869,  when  B.'s  son  died. 
The  devisee  of  B.'s  son  after waixls  filed  a  bill  for 
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a  petition  : — Held,  that  R.  and  6.,  as  regarded 
that  third  share,  of  which  their  possession  became 
MTTongfol  on  the  death  of  W.,  must  be  considered 
as  joint  tenants  ;  and  that  as  6.  had  died  first, 
his  interest  in  the  estate  had  determined,  and 
the  devisee  of  B/s  son  had  no  title.  Ward  v. 
Ward,  6  L.  R.,  Ch.  789. 

Tanantf  in  Common.] — The  statate  operates 
to  make  the  possession  of  tenants  in  common  a 
separate  possession  from  the  time  thej  first  be- 
came tenants  in  common,  and  not  merely  from 
the  time  of  the  passing  of  the  statate.  Doe  d. 
IfoU  Y,  HorrockSy  1  C.  &  E.  566. 


PosMSiion  Lost  by  one.] — ^Where  one 


I  Tirtoallj  that  of  the  brother.    Doe  d.  Draprr  t. 
;  Lawley,  13  Q.  B.  954. 


tenant  in  common  has  been  oat  of  possession  for 
twenty  years  prior  to  the  passing  of  the  3  &  4 
Will.  4,  c.  27,  he  is  barred  by  ss.  2  and  12  from 
bringing  his  action,  bat  might  maintain  it  under 
8.  15,  within  five  years  of  the  passing  of  the  act, 
if  the  other  tenant  in  common  had  not  been  in 
possession  adversely  to  him  at  the  time  of  passing 
the  act.  Culley  v.  Doe  d.  Taylerion^  3  P.  &  D. 
539;  11  A.  &£.  1008. 


Adyerse  Poiseifion— Vo  Deed  of 


tioB.] — In  ejectment  by  the  heir  of  T.,  for  two 
acres  of  land,  it  appeared  that  the  father  of  T., 
more  than  fifty  years  before,  had  devised  four 
acres  (comprising  the  two  in  question)  to  his 
widow  for  life,  and  then  to  T.  and  his  sister  8. 
in  remainder  in  fee.  For  more  than  twenty 
years  T.,  by  arrangement  between  his  mother 
and  S.,  occupied  the  two  acres,  and  devised  them 
to  his  widow  for  life,  and  on  her  death  or 
marriage  to  his  daughter ;  and  then  there  was  a 
demise  in  similar  terms,  on  the  same  event,  to 
his  son  the  heir.  The  daughter  occupied  with 
her  husband  until  her  death,  and  he,  without 
giving  any  notice  as  tenant  in  common,  claimed 
to  defend  the  action  : — Held,  that  although  there 
was  no  deed  of  partition,  the  long  occupation 
inevitably  barred  the  title  of  S.  as  tenant  in 
common,  under  3  &  4  Will.  4,  c.  27,  s.  12.  T'td- 
hall  V.  Jamex,  29  L.  J.,  Ex.  91- 

9.  Possession  by  Membebs  of  Family. 

By  Widow.] — A.  was  possessed  of  lands  for 
more  than  twenty  years,  and  died  in  1817.  His 
widow  had  |>ossession  from  that  time  till  her 
death  in  1838.  B.  was  the  eldest  son  of  A.  and 
his  wife :— Held,  that,  though  B.  could  not 
recover  in  ejectment  as  the  heir  of  his  father, 
because  more  than  twenty  years  had  elapsed 
from  the  death  of  his  father,  yet  that  the  jury 
might  infer  that  the  property  belongetl  to  B.'s 
mother,  and  survived  to  her  on  the  death  of  his 
father,  and  descended  to  B.,  as  his  heir,  on  her 
death,  in  1838.  Doe  d.  Bennett  v.  Long,  9 
C.  &  P.  773. 

By  Banghter.]— Where  a  daughter  entered 
into  occupation  of  premises  on  the  death  of  her 
mother,  to  whom  they  had  belonged  till  then, 
and  held  them  without  interruption  for  twenty 
years,  but  the  mother  had  left  a  son,  who  was 
living  during  the  whole  time  of  the  daughter's 
occupation  : — Held  (in  an  ejectment  brought 
before  3  &  4  Will.  4,  c.  27  came  into  operation), 
that  it  could  not  be  presumed  from  this  circum- 
stance alone  that  the  sister's  occupation   was 


Wlwro  Bcoelit  oamMt  te  ClaoMd  \j 

BoMon  of  BitoppeLI— A  tenant  by  the  curtesy 
of  premises,  devised  them  to  trustees  for  his 
daughter  for  life,  with  remainder  to  his  grand- 
son.  Upon  the  death  of  the  testator,  the 
daughter  entered  into  poesession  of  the  premises 
purported  to  be  devised,  and  paid  for  some  yeus 
the  annuities  charged  by  the  will  upon  the  pie- 
mises,  and  was  si^ered  by  the  heir-at-law  to 
remain  in  possession  undisturbedly  for  more 
than  twenty  year&  The  grandson  conveyed  his 
remainder  to  the  plaintiff.  The  daughter,  after 
she  had  been  in  possession  more  t^n  tirenty 
years,  conveyed  the  premises  in  fee  to  the  defen- 
dant, who,  upon  her  death,  took  possession.  The 
plaintiff,  the  assignee  of  the  grandson,  the  ^^ 
mainderman,  having  brought  ejectment : — Held, 
that  the  daughter  having  entered  under  the  will, 
the  defendant  claiming  through  her  was  estopped 
as  against  all  those  in  remainder  from  dispating 
the  validity  of  the  will,  and  that  the  plaintif 
was  entitled  to  recover.  Board  v.  Board,  9 
L.  E.,  Q.  B.  48  ;  43  L.  J.,  Q.  B.  4  ;  29  L.  T.  459; 
22  W.  R.  206. 

See  Adyebse  Possession,  infra. 


10.  Acknowledomext  of  Title. 

Construction  o£] — Construction  of  a  doco- 
ment  given  in  evidence  as  an  acknowledgment 
of  title.  See  Fur$don  v.  Clogg,  10  M.  k  W. 
572. 

Wliether  a  writing  amounts  to  an  acknowledg- 
ment of  title  is  a  question  for  the  court,  and  not 
for  the  jury  to  decide.  Doe  d.  Cnrzon  v. 
Edmonds,  6  M.  &  W.  295. 

Where  Terms  DonbtftiL] — ^A  party  in  possession 
adversely  of  land,  being  applied  to  by  the  party 
claiming  title  to  it  to  pay  rent,  and  offered  a 
lease  of  it,  wrote  as  follows  : — "  Although,  if 
matters  were  contested,  I  am  of  opinion  that  I 
should  establish  a  legal  right  to  the  premises; 
yet,  under  all  circumstances,  I  have  made  op 
my  mind  to  accede  to  the  proposal  you  made  of 
paying  a  moderate  rent,  on  an  agreement  for 
twenty-one  years."  The  bargain  subseqnentlj 
went  off.  and  no  rent  was  paid  nor  lease  execated : 
— Held,  that  this  letter  was  not  an  acknowledg- 
ment of  title,    lb. 

In  1818,  the  plaintiff  and  the  defendant's 
grandfather  became  seised  as  tenants  in  common 
of  a  meadow.  The  meadow  was  then  in  the 
possession  of  the  defendant  s  grand&ther,  who 
nad  previously  held  it  under  a  lease.  I'he 
I  plaintiff's  &ther  became  possessed  in  1826,  and 
so  continued  till  his  death,  in  1836.  In  1837, 
Newton,  who  was  proved  to  be  a  land  agent, 
who  received  the  defendant's  rents  and  managed 
his  property,  wrote  the  following  letter  to  the 
plaintiff's  agent :— "  Sir,  Mr.  P.  (the  defendant) 
IS  now  in  possession  of  his  two-thirds  of  the 
meadow,  wno  will,  no  doubt,  accept  a  lease 
(three  lives)  for  Ley's  (the  plaintiffs)  one-third, 
at  a  fair  rack-rent.  Tou  must  be  aware  Mr.  P. 
is  bound  to  pay  rent  for  Ley's  one-third  daring 
the  time  his  father  held  the  meadow,  bnt  no 
doubt  he  will  do  so  in  case  you  agree  for  a  lease. 
(Signed)  J.  Newton.  Will  you  favour  me  with 
the  terms  of  a  lease  for  the  one-third  of  the 
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pose  of  limitation  when  an  actual  possession  is 
found  to  exist  nnder  circumstances  which  evince 
its  incompatibility  with  a  freehold  in  the  claim- 
ant. 2>c*  Barres  v.  S7iey,  29  L.  T.  592  ;  22 
W.  R.  273. 


meadow,  that  I  may  lay  it  before  Mr.  P."  No 
answer  was  shewn  to  have  been  given  to  this 
letter,  but  the  defendant  continued  in  possession 
of  the  land  down  to  1857,  when  an  ejectment 
was  commenced  : — Held,  that  the  letter  was  not 
a  sufficient  acknowledgment  of  the  plaintiff's 
title.  Ley  v.  Peter,  3  H.  &  N.  101  ;  27  L.  J., 
Ex.  239. 

In  Mortgage  Deed.] — A  mortgage  deed  was 
dated  the  27th  of  October,  1827,  but  was  not 
executed  until  the  23rd  August,  1834,  and  it  con- 
tained a  covenant  by  the  mortgagor  admitting 
the  title  to  be  in  the  mortgagee,  his  heirs  and 
assigns : — Held,  that  this  was  a  sufficient  ac- 
knowledgment of  title  to  enable  the  mortgagee 
to  recover  within  twenty  years  of  the  execution 
of  the  deed.  Jayne  or  Jayrws  v.  ITugheitj  10 
Ex.  430  ;  24  L.  J.,  Ex.  113. 

In  Answer  to  a  Bait.] — ^An  answer  in  chan- 
cery put  in  within  twenty  years,  by  the  person 
through  whom  a  defendant  in  ejectment  claims, 
in  the  course  of  a  chancery  suit  between  him 
and  the  plaintiff  with  reference  to  the  same  pro- 
perty, and  containing  an  admission  by  him  of 
the  then  plaintiff's  title,  is  a  sufficient  acknow- 
ledgment of  the  plaintiff's  title  to  prevent  the 
action  being  barred.  Ooodc  v.  Job,  1  El.  &  El.  6  ; 
28  L.  J.,  Q.  B.  1  ;  5  Jur.,  N.  S.  145. 

Receipt  of  Bent  —  Acknowledgment  after 
Title  Obtained.]  —  T.  and  J.  became  entitled 
in  possession  to  a  freehold  as  tenants  in  com- 
mon in  1833.  In  1879,  persons  claiming  under 
J.  brought  an  action  for  sale  or  partition. 
The  defendant,  who  claimed  under  T.,  alleged 
that  T.  was  in  receipt  of  the  rents  of  the  entirety 
from  1833  to  1864,  without  accounting,  and 
claimed  the  benefit  of  the  Statute  of  Limita- 
tions. The  parties  entered  into  admissions, 
which  stated  that  T.  received  the  rents  of  the 
entirety  from  1833  till  his  death  in  1877,  and 
that  T.  paid  to  the  solicitors  of  J.'s  mortgagees  a 
moiety  of  the  rents  due  in  November,  1864,  and 
continued  to  pay  to  them  a  moiety  of  the  rents 
till  his  death.  The  admissions  did  not  state,  nor 
was  there  any  evidence  whether  T.  did  or  did 
not  account  for  a  moiety  of  the  rents  before 
1864  : — Held,  by  Malins,  V.-C,  that  the  acknow- 
ledgment by  T.  of  J.'s  title,  though  after  twenty 
years'  adverse  possession,  excluded  the  operation 
of  the  Statute  of  Limitations,  and  that  the 
plaintiffs  were  entitled  to  judgment.  But  held, 
by  the  Court  of  Appeal,  that  where  a  tenant  in 
common  has  gained  by  the  statute  an  adverse 
title  to  another  share  of  the  property,  no  pay- 
ment of  rent  or  acknowledgment  by  him  can 
restore  the  title  which  has  been  extinguished  by 
the  statute.  Held,  further,  by  the  Court  of 
Appeal,  that  the  payment  of  a  moiety  of  the 
rents  to  persons  claiming  under  J.  from  1864  to 
1877,  rais^  a  presumption  that  a  similar  pay- 
ment was  made  previously,  and  that  as  the 
admissions  did  not  negative  this  inference  the 
defence  on  the  Statute  of  Limitations  could  not 
be  supported.  Sandert  v.  Sanders,  19  Ch,  D. 
373  ;  51  L.  J.,  Ch.  276  ;  46  L.  T.  637  ;  30  W.  R. 
280 — C.  A.  Affirming,  on  different  grounds,  50 
L.  J.,  Ch.  367  ;  44  L.  T.  171 ;  29  W.  B.  413. 

11.  Adterse  Possession. 
Katnre  of.] — Possession  is  adverse  for  the  pur- 


"Interest"— Bent.]  — The  word  "interest," 
in  the  latter  part  of  s.  16  of  3  &  4  Will.  4,  c.  27, 
in  the  parliament  roll,  appears  to  be  a  mistake 
for  rent.  Doe  d.  Angell  v,  Angell,  9  Q.  B. 
341. 

Before  the  Statute.] — ^A  wrongful  continuation 
of  possession  for  twenty  years  after  the  expira- 
tion of  a  title,  under  which  the  tenant  lawfully 
entered,  constituted  such  an  adverse  possession  as 
created  a  bar  to  an  entry,  or  to  an  ejectment. 
Doe  d.  Parker  v.  Gregory,  4:  N.  k  M.  .S08  ;  2  A. 
&  E.  14. 

As,  where  the  husband  of  a  tenant  for  life  held 
over  twenty  years  after  her  decease.    lb. 

It  no  other  title  appears,  a  clear  possession  of 
twenty  years  is  strong  presumptive  evidence  of  a 
fee.     Doe  d.  BarsweU  v.  Barnard,  Cowp.  695. 

But  possession  of  land  for  any  term  less  than 
twenty  years  by  a  feoffee,  is  not  presumptive  evi- 
dence of  livery  of  seisin.  Doe  d.  Wilkins  v. 
Cleveland,  9  B.  &  C.  864 ;  8.  C,  nom.  Doe  v. 
aereland,  4  M.  &  R.  666. 

After  Statute.  ]— By  3  &  4  Will.  4,  c.  27,  ss.  2, 
3,  the  doctrine  of  non-adverse  possession  is  done 
away  with,  except  in  cases  provided  for  by  s.  15  ; 
and  an  ejectment  must  be  brought  within  twenty 
years  after  the  original  right  of  entry  of  the 
plaintiff  (or  of  the  party  under  whom  he  claims) 
accrued,  whatever  is  the  nature  of  the  defen- 
dant's possession.  Nepean  v.  Doe  d.  Knight,  2 
M.  &  W\  894  ;  M.  &  H.  291. 

By  Widow  to  Ezolnnon  of  Heir.] — L.  R.  died 
seised  of  freehold  premises,  leaving  a  widow  and 
a  son  (by  her),  R.  R.,  his  heir-at-law,  twelve 
years  old.  The  widow  entered  into  receipt  of 
the  rents,  and  two  years  afterwards  married 
again,  and  went  to  reside  on  the  premises,  which 
she  occupied  with  her  second  husband  during  his 
life,  and  &om  his  death  until  her  own,  the  whole 
period  of  such  occupation  by  her  being  more 
than  fifty  years.  During  her  occupation  she 
frequently  said  that  the  premises  after  her  death 
belonged  to  R.  R.,  but  s^e  left  a  will  devising  the 
property  to  H.,  her  son  by  her  second  husband, 
and  describing  it  as  having  descended  to  her 
from  her  mother.  After  her  death,  H.,  then  in 
possession,  promised  that  he  would  sign  an  agree- 
ment to  rent  the  premises  under  R.  R.,  but  he 
never  did  sign  it : — Held,  that  a  jury  was  bound 
to  find  an  adverse  possession  of  the  widow  during 
the  fifty  years.  Doe  d.  Jloffey  v.  Harbrow,  3  A. 
k  E.  67,  n. ;  1  N.  &  M.  422. 

A.,  forty-five  years  ago,  inclosed  a  piece  of 
ground  from  the  waste,  and  built  a  cottage  on 
part  of  it ;  he  died  twenty-nine  years  ago  ;  and, 
after  that,  his  widow  and  daughter  lived  on  the 
premises  tiU  the  death  of  the  former,  a  month  be- 
fore the  trial : — Held,  in  ejectment  by  A.'s  eldest 
son,  that  his  claim  was  barred  unless  the  jury 
was  satisfied  that  his  mother  held  the  premises 
by  his  permission,  and  not  adversely.  Doe  d. 
Pritchard  v.  Janney,  8  C.  &  P.  99. 

A.  was  possessed  of  lands  for  more  than  twenty 
years,  and  died  in  1817.  His  widow  had  posses- 
sion from  that  time  tiU  her  death  in  1838.    B. 
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was  the  eldest  son  of  A.  and  his  wife  : — Held, 
that  though  B.  could  not  recorer  in  ejectment 
as  the  heir  of  his  father,  yet  that  the  jury 
might  infer  that  the  property  belonged  to  B/s 
mother,  and  sorvived  to  her  on  the  death  of  his 
father,  and  descended  to  B.  as  his  heir  on  her 
death  in  1838.  Doe  d.  Bennett  v.  Lonffj  9  C.  & 
P.  773. 

When  a  widow  continued  to  reside  in  a  free- 
hold house  of  which  she  was  seised,  for  more  than 
twenty  years  after  her  husband's  death  : — Held, 
that  her  possession  was  not  adverse,  except 
perhaps  against  the  heir,  as  her  possession  mignt 
be  intended  to  be  in  respect  of  dower.  Doe  d. 
Hickman  y.  Ilaglewood^  1  N.  &  P.  852  ;  6  A.  & 
E.  167  ;  W.,  W.  &  D.  116  ;  1  Jur.  1138. 

S.  devised  his  estate  to  his  wife  in  fee,  and  died 
seised,  leaving  his  widow  and  two  sons  him  sur- 
viving. After  his  death  the  widow  and  the 
younger  son,  by  deed,  conveyed  the  estate  in  fee 
to  H.,  without  the  privity  of  the  eldest  son  and 
heir-at-law  of  the  testator ;  H.  continued  in  un- 
disturbed possession  of  the  estate  for  twenty-two 
years,  and  died  possessed,  bequeathing  it  to  his 
children  ;  six  years  after  H.  entered  into  posses- 
Bion,  the  eldest  son  and  heir-at-law  of  S.  devised 
all  his  real  estate  to  his  wife  and  to  his  younger 
brother,  in  trust  for  the  life  of  the  wife,  and  then 
to  his  children,  and  died  three  years  afterwards, 
without  ever  disturbing  H.'s  possession  : — Held, 
that  the  trustees  might  maintain  ejectment  to  re- 
cover the  possession  of  the  estete,  notwithstand- 
ing the  quiet  enjoyment  of  H.  for  twenty-two 
years.    Doe  d.  Souter  v.  Ifall^  2  D.  &  B.  38. 

A  husband,  by  a  will  in  1824,  devised  all  his 
real  and  personal  estate,  and  also  all  other  his 
estate  and  effects  of  which  he  might  be  pos- 
sessed at  the  time  of  his  death,  to  his  wife  and 
another  trustee,  in  trust  to  pay  the  I'ente  to  his 
wife  for  life,  with  remainders  over.  The  testator 
purchased  a  freehold  estate  after  the  date  of  his 
will.  On  his  death,  his  widow  (the  other  trustee 
having  disclaimed)  became  sole  trustee  of  his 
will,  and  entered  into  possession  of  the  after-ac- 
quired property,  as  well  as  the  devised  estate, 
believing  that  all  the  property  passed  by  the 
will.  She  continued  in  possession  for  more  than 
twenty  years,  and  then,  being  informed  she  had 
acquired  a  title  by  adverse  possession,  she  sold 
the  estate  to  a  purchaser  for  value  : — Held,  that 
the  tenant  for  life  had  acquired  a  good  title  by 
adverse  possession  against  the  remainderman. 
Paine  v.  Jones,  18  L.  R.,  Eq.  320  ;  43  L.  J.,  Ch. 
787 ;  30  L.  T.  779  ;  22  VV.  R.  837. 

By  Husband  to  Ezelusion  of  Wife's  Heir.]— - 

Land  was  devised  in  1744  by  a  man  to  his  wife 
in  fee  ;  and,  after  having  married  again,  she  lived 
on  the  property  with  her  second  husband  for  nine 
or  ten  years,  and  then  went  to  reside  elsewhere, 
and  they  were  never  afterwards  in  possession,  but 
under  what  circumstances  they  left  was  never 
explained.  The  wife  died  in  1828,  before  the 
husband,  who  survived  until  1832  : — Held,  that 
the  heir  of  the  wife  was  barred  by  the  adverse 
possession  of  above  forty  years  ;  though  the  wife 
was  always  under  the  disability  of  coverture,  and 
her  husband  had  a  tenancy  by  the  curtesy  during 
his  life,  and  it  was  admitted  that  no  fine  had 
been  levied.  Doe  d.  Corbyn  v.  Branston^  4  N. 
&  M.  664  ;  3  A.  &  E.  63  ;  1  H.  &  W.  162. 

Daughter's  Second  Hniband.!— ^A.,  thirty  years 
back,  died  seised  of  a  cottage,  leaving  a  son,  B., 


and  a  daughter,  C.  At  his  death,  C,  his  daugh- 
ter, then  unmarried,  took  possession  of  it,  ud 
afterwards  married  D.,  and  after  his  death,  W. 
After  her  death  W.  remained  in  possession  sixte«n 
years  : — Held,  that  the  son  of  B.,  who  was  the 
heir  of  C.  as  well  as  being  the  heir  of  A.  and  B., 
might  recover  in  ejectment,  although  W.,  io- 
duding  the  term  he  had  occupied  the  cottage 
with  lus  wife,  had  had  more  than  twenty  yeais' 
possession  of  it.  Doe  d.  Tranter  v.  Win^,  6  C. 
&  P.  638. 

Against  Wife  or  Husband.]— A  lease  for  yean 
was  granted  to  a  married  woman  living  apart 
from  her  husband,  under  the  supposition  that 
she  was  a  feme  sole  : — Held,  on  a  qoestioD 
whether  there  had  been  an  adverse  possesion, 
that  it  was  not  a  misdirection  to  pot  it  as  a 
question,  whether  the  possession  had  been  ad- 
verse as  against  the  wife,  instead  of  as  against 
the  husband.  Doe  d.  Wilkim  v.  Wilkint,  6  N. 
&  M.  434  ;  1  H.  &  W.  674 ;  4  A.  &  £.  86. 

Zyidenee  to  H^gatiye  Adyerse  Possssiioii  ] 
— Declarations  made  by  a  widow  in  the  posses- 
sion  of  premises  for  more  than  twenty  years,  that 
she  held  them  for  her  life  only,  and  that  after 
her  death  they  would  go  to  the  heirs  of  her  hus- 
band, are  admissible  to  negative  the  fact  of  her 
having  had  twenty  years'  adverse  possessiaiL 
Doe  d.  Human  v.  Pettet,  6  B.  &  A.  223. 

Proof  of  possession  of  land,  and  pemaocy 
of  the  rents  and  profits,  is  prim4  UxXt  eri- 
denoe  of  a  seisin  in  fee.  But  proof  of  forty 
years'  subsequent  possession  by  a  daughter, 
while  a  son  and  heir  lived  near  and  knew  the 
fact,  is  much  stronger  evidence  that  the  first 
possessor  had  only  a  particular  estate.  Jajfw  t. 
Price,  6  Taunt.  326  ;  1  Marsh.  68. 

Deed  by  Farties^Effect  of,  where  no  C«- 
▼eyance  Ezecntod.] — M.,  seised  in  fee  of  an 
undivided  moiety  of  an  estate,  by  her  will 
made  many  years  before  her  death,  devised 
the  same  to  her  nephew  and  two  nieces  ss 
tenants  in  common.  One  of  her  nieces  having 
died  in  her  lifetime,  leaving  an  infant  daoghter, 
she,  by  another  will,  but  which  she  never  exe- 
cuted, devised  the  estate  to  her  nephew,  her  sur- 
viving niece,  and  that  infant.  Upon  the  death 
of  M.,  her  nephew  and  surviving  niece  cotc- 
nanted  to  carry  her  unexecuted  will  into  effect, 
and  to  convey  one-third  of  the  estate  to  a  tow- 
tee,  to  convey  to  the  infant  when  she  attained 
twenty-one,  or  to  her  issue,  if  she  died  before 
twenty-one  leaving  any,  or  otherwise  to  them- 
selves again  ;  but  no  conveyance  was  ever  exe- 
cuted in  pursuance  of  the  deed.  The  infant 
died  under  age  and  without  issue,  but  the  rents 
were  received  by  her  trustee  for  her  use  daring 
her  life.  In  ejectment  by  the  devisee  of  the 
nephew  brought  above  twenty  years  after  the 
death  of  the  nephew,  but  within  twenty  years 
after  the  death  of  the  infant :— Held,  that  the  ad- 
verse possession  began  only  after  the  latter  event, 
and,  therefore,  that  the  action  was  maintainable. 
Doe  d.  Colelough  v.  Hulw,  5  D.  &  B.  660 ;  3  B. 
&  C.  767. 

By  Cestni  que  trait] —Possession  of  the  cestui 
que  trust  was  not  adverse  to  the  title  of  the 
trustee.  Smith  d.  Denniion  v.  King,  16  East, 
283. 
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Fnder  Leasei.] — Though  a  lessee  sets  up  an 
adverse  claim  to  the  property  in  the  premises 
which  he  holds  under  the  lease,  yet  that  does 
not  incapacitate  him  from  maintaining  posses- 
sion under  the  lease.  Bets  d.  Powell  v.  King^ 
Forrest,  19  ;  2  £.  &  B.  614. 

In  ejectment  for  lands,  it  appeared  that,  in 
1788,  G.  purchased  the  estate  in  fee,  of  which  he 
died  seised  and  intestate  in  1790,  leaving  two 
sons,  J.  and  E.,  and  in  1812,  J.  died  intestate, 
leaving  a  son,  J.  In  1788,  C.  was  tenant  in 
possession,  and  so  continued  until  the  time  of 
the  trial.  From  the  death  of  the  purchaser,  C. 
paid  his  rent  (with  the  exception  hereinafter 
mentioned)  to  E.,  the  younger  son,  until  1817, 
when  he  died,  leaving  two  sons,  J.  G.  (who  re- 
ceived the  rent  from  1817  until  the  time  of  his 
death  in  1825),  and  the  defendant.  The  eldest 
son  of  the  purchaser  received  in  1804  a  hidf- 
year's  rent  from  C,  and  in  1805  sold  and  cut 
down  timber  on  the  estate.  In  June,  1813,  J. 
employed  an  agent  to  demand  of  C.  the  rent  in 
arrear,  when  he  answered  that  his  connexion  as 
tenant  with  J.  G.  had  ceased  for  several  years. 
In  1820,  an  action  of  ejectment  was  commenced : 
— Held,  that  there  was  no  adverse  possession  to 
bar  the  recovery  of  the  lessor  of  the  plaintiff  in 
ejectment.  Doe  d.  Orubh  v.  Oruhh^  10  B.  k,  C. 
816. 


Oeenpatioii  after  Attornment.]—  E.  being 


in  occupation  of  land  attorned  to  L.,  who  claimed 
the  fee,  and  had  entered  in  the  name  of  taking 
possession.  The  land  was  copyhold.  After  the 
attornment,  L.  was  not  admitted,  nor  did  he 
receive  rent,  nor  occupy,  nor  in  any  way  interfere 
with  the  land,  the  fee  in  which  was  several 
times  sold,  with  proper  formalities,  in  the  copy- 
hold court,  within  the  twenty  years  following : — 
Held,  that  L.  was  absolutely  barred  from  bring- 
ing ejectment  at  the  end  of  the  twenty  years, 
though  E.  continued  in  occupation  till  within 
twenty  years  of  the  ejectment  being  brought. 
Doe  d.  Limey  v.  Edwards ,  5  A.  &  E.  95  ;  6  N. 
&  M.  633. 

Purchase   of  Beversion — Payment   by 


Tenant.]— When  the  plaintiff  in  ejectment  pur- 
chased the  reversion  subject  to  a  lease  for  years, 
at  a  rent  of  4Z.,  and  to  an  annuity  of  4/.,  and  the 
tenant  in  possession  under  the  lease  paid  the  sum 
of  4Z.  yearly  for  upwards  of  twenty  years  to  the 
annuitant,  until  his  death,  in  1830  ;  and,  sul^- 
quently,  to  his  widow : — Held,  that  it  was  for 
the  jury  to  consider  in  what  character  the  tenant 
niade  such  annual  payment,  and  if  as  agent  for 
his  landlord,  the  possession  was  not  sul verse ; 
and  the  right  of  the  person  entitled  to  the  re- 
version was  not  barred  by  3  &  4  Will.  4,  c.  27. 
J)oe  d.  Newman  v.  Godsill,  5  Jur.  170. 

Grant  of  Second  Lease.] — ^Where  a  lease 

^1  •««  «■*  ... 


for  years,  determinable  on  lives,  was  granted  in 
1732,  and  in  1784  the  same  lessor  granted  a 
similar  lease  of  the  same  premises  to  another 
lessee,  who  always  afterwards  paid  rent ;  and 
another  person  who  was  in  possession  at  the 
granting  of  the  second  lease  claimed  to  be  entitled 
to  the  estate,  on  the  ground  that  one  of  the  lives 
in  the  first  lease  was  in  existence,  and  continued 
to  hold  it  until  his  death  in  1811  :— Held,  that 
he  had  no  adverse  possession  to  give  him  the 
freehold.  Hex  v.  Aabridge,  4  N.  &  M.  477 :  2 
A.  &  B.  520  ;  1  H.  &  W.  74. 


irnder  Porchase  Agreements.]— A.,  in  1819, 
agreed  to  purchase  lands  of  B.  for  6701.,  and 
paid  a  deposit  of  101.  The  agreement  did  not 
contain  any  stipulation  that  A.  should  be  let 
into  possession,  but  in  fact  he  was  so,  at 
Michaelmas,  in  1 8 1 9.  A.  continued  in  possession, 
and  neither  paid  any  more  of  the  purchase- 
money  nor  any  rent  ov  interest ;  and  in  1822,  A. 
cut  down  timber,  and  in  5  Geo.  4,  levied  a  fine 
with  proclamations,  and  mortgaged  the  property, 
and  after  that  died,  leaving  the  property,  sub- 
ject to  the  mortgage,  to  his  daughters  : — Held, 
that  these  facts  were  no  bar  to  B.  in  ejectment, 
brought  within  twenty  years  after  Michaelmas, 
1839  ;  as  A.,  coming  in  under  an  intended  pur- 
chase, was,  in  equity,  the  owner  of  the  land, 
with  a  liability  to  pay  the  purchase-money  ;  and 
his  cutting  trees  was  consistent  with  his  holding 
in  that  character,  and  not  adversely  to  the 
rights  .of  the  vendor,  to  whom  at  law  he  was 
tenant  at  will.  Doe  d.  Couruell  v.  Caj)erton,  9 
C.  &  P.  112. 

G.,  under  whom  the  defendant  claimed,  was 
let  into  possession  twenty-two  years  before 
action,  by  virtue  of  a  contract  with  P.  for  the 
purchase  of  an  allotment  accruing  to  P.  under 
an  incloeure  act,  which  provided  that  a  pur- 
chaser let  into  possession  of  an  allotment  should 
have  the  same  rights  as  the  vendor.  G.  paid 
interest  on  a  portion  of  the  purchase-money  for 
some  years,  but  never  completed  the  purchase  : — 
Held,  that  even  after  a  lapse  of  twenty  years  his 
possession  was  not  adverse  to  P.'s  title ;  held,  also, 
that  it  did  not  lie  in  the  mouth  of  G.,  or  any 
claiming  under  him,  to  raise  as  an  objection  to 
P.^s  title,  that  the  commissioners  of  indosnre 
had  made  no  formal  award.  Doe  d.  Milburn  v. 
Ikigar,  2  Scott,  732  ;  2  Bing.  N.  C.  496  ;  1 
Hodges,  437. 


When  Title  in  Dispute.] — ^The  purchaser 


of  a  house  in  London  having  taken  various  ob- 
jections to  the  title,  the  vendor  filed  a  bill  for 
specific  performance,  and  obtained  a  reference 
as  to  title.  The  objections  were  overruled  ;  but 
before  the  certificate  had  been  signed  the  pur- 
chaser discovered  in  a  long  blank  wall,  which 
formed  one  side  of  the  house  and  fronted  on  a 
street,  a  stone  with  an  inscription,  dated  in  1776, 
stating  that  the  wall  had  been  built  by  and  be- 
longed to  the  East  India  Company,  who  had 
thrown  the  adjoining  ground  into  the  street.  It 
turned  out  that  the  wall  had  been  rebtult  in 
1831  by  the  tenant  of  the  house,  and  the  stone 
set  up  again  ;  but  under  what  circumstances  did 
not  appear.  No  rent  had  from  that  time  been 
paid  to  the  company,  nor  any  acknowledgment  of 
their  title  given  ;  but  their  successors  in  title,  on 
being  applied  to,  claimed  the  wall  as  theirs,  and 
the  vendor  obtained  a  release  from  them  : — 
Held,  that  the  vendor  had  not  a  good  title  when 
the  bill  was  filed,  for  that  there  was  no  ground 
for  holding  a  title  to  have  been  gained  by  pos- 
session adversely  to  the  East  India  Company. 
Phillipsmi  V.  aUbony  6  L.  R.,  Ch.  428  ;  40  L.  J., 
Ch.  406  ;  24  L.  T.  602  ;  19  W.  R.  661. 

Held,  that  the  vendor  was  to  blame,  as  he 
might,  with  reasonable  diligence,  have  informed 
himself  of  this  defect  before  selling,  and  that, 
therefore,  although  he  had  been  right  on  all 
points  which  arose  before  the  bill  was  filed,  he 
ought  not  to  receive  costs.    lb. 

Of  Church.] — ^An  adverse  possession  for  twentj 
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years  is  no  bar  to  the  church,  except  as  against 
the  same  incumbent  who  submits  to  it.  /{?/»• 
com  V.  Doe  d.  Cooper j  8  D.  &  B.  450 ;  5  B.  &  C. 
696. 

S.  demised  lands  to  a  rector  for  forty  years,  at 
a  certain  rent ;  in  the  lease,  the  rector,  after 
coYcnanting  for  payment  of  the  rent,  further 
granted  to  S.  the  tithe  of  oats  of  the  parish  :  the 
lease  also  contained  a  proviso  for  re-^ntry,  in 
case  the  rent  should  be  in  arrear,  or  S.,  his  heirs, 
&c.,  should  be  disturbed  by  the  rector  or  his 
assigns  in  the  receipt  of  the  tithe,  and  concluded 
with  a  covenant  on  the  part  of  S.  that  the 
rector  should  quietly  enjoy  the  lands,  under  the 
covenants,  grants,  and  agreements  contained  in 
the  lease.  After  the  expiration  of  the  lease,  the 
rector  continued  to  hold  the  land,  but  withheld 
the  rent  for  more  than  twenty  years  ;  the  heirs 
of  S.  at  the  same  time  continuing  to  take  the 
tithe  of  oats,  and  some  confusion  existing  as  to 
the  respective  rights  of  the  rector  and  the  heirs 
of  S.,  tne  latter  being  portionists  of  the  tithes  of 
the  parish  : — Held,  that  the  possession  of  the 
land  by  the  rector  was  not  adverse,  so  as  to  let 
in  the  operation  of  the  statute.  Roe  d.  Pellatt 
V.  Ferrars,  2  B.  &  P.  542. 

Of  Waste  Land. ^—Twenty  years'  adverse  pos- 
session of  a  waste  inclosed  is  a  bar  to  the  entry 
of  a  commoner.    Hawhe\,  Baco7i^  2  Taunt.  156. 

In  1781,  a  lord  of  a  manor,  with  the  consent 
of  the  tenants  of  the  manor,  granted  to  certain 
persons  licence  to  inclose  a  piece  of  the  waste, 
and  that  they  and  their  heirs  should  hold  the 
same  in  trust  for  the  purpose  of  building  a  work- 
house, rendering  to  the  lord  of  the  manor  the 
yearly  rent  of  5*.  for  the  same  for  ever.  The 
churchwardens  and  overseers  entered  into  pos- 
session, and  built  a  workhouse,  and  used  it  as 
such  until  1836.  The  yearly  rent  was  paid  from 
1781  to  1791,  and  from  1826  to  1836.  In  1835, 
the  persons  to  whom  the  licence  was  granted  in 
1781  being  dead,  notice  was  given  to  the  officers 
of  the  parish,  by  the  steward  of  the  manor,  to 
nominate  other  persons  for  the  purpose  of  admis- 
sion, to  save  a  forfeiture.  Seven  persons  were 
accordingly  nominated  and  admitted,  the  parish 
paying  a  fine  on  their  admission.  In  1840  the 
parish  officers,  in  conformity  with  a  resolution  of 
the  inhabitants  in  vestry  assembled,  surrendered 
the  premises  into  the  hands  of  the  lord  of  the 
manor,  and  the  latter  took  possession,  and  after- 
wards conveyed  the  premises  to  the  defendant. 
In  an  action  by  the  churchwardens  and  over- 
seers to  recover  the  premises  : — Held,  that  the 
grant  of  the  licence  in  1781  did  not  manifest  an 
intention  to  convey  a  freehold  estate,  and  that 
the  admission  of  fresh  trustees  in  1840,  and  the 
payment  of  the  b».,  were  acknowledgments  that 
the  freehold  was  in  the  lord  of  the  manor,  and 
that  the  land  was  held  by  his  permission ;  and 
therefore  the  possession  was  not  adverse  at  the 
time  of  the  passing  of  3  &  4  WUl.  4,  c.  27. 
Ho(1g$on  v.  Hoojfer.  3  El.  &  Bl.  149  ;  29  L.  J., 
Q.  B.  222  ;  6  Jur.,  N.  S.  911  ;  8  W.  R.  637. 

Held,  also,  that  the  first  tenancy  being  a 
tenancy  at  will,  the  admission  in  1835,  being  in- 
operative to  convey  a  copyhold  estate,  operated 
to  create  a  fresh  tenancy  at  will ;  and  therefore 
the  right  of  entry  of  the  lord  would  not  be 
barred  until  twenty  years  after.    lb. 

Of  Ditch  alongside  of  Boad  —  A^oining 
Owners.] — A  field  adjoining  a  public  road  was 


separated  from  it  only  by  a  hedge  and  bank. 
The  trustees,  who,  under  an  act  of  parliament, 
eonstructed  the  road  upwards  of  fifty  years 
before  the  commencement  of  the  suit,  niiade  the 
hedge  and  bank,  and  also  made  on  the  field  side 
of  the  fence  a  ditch  of  three  feet  in  breadth. 
This  ditch  had  become  filled  up  and  obUterated, 
and  had  never  been  re-opened  by  the  trustees ; 
but  a  ditch  about  a  foot  wide  had  been  suhec- 
quently  made  by  the  occupier  of  the  field,  and 
that  also  had  become  obliterated.  The  owners  of 
the  land  had  always  included  the  hedge  in  their 
leases,  and  the  tenants  had  held  and  used  the 
strip  within  the  hedge  as  part  of  their  field  for 
much  more  than  twenty  years,  and  had  at  their 
own  expense  trimmed  the  hedge  on  both  sides. 
During  the  same  time  the  trustees  had  not  inter- 
fered in  any  way  with  the  site  of  the  ditch  >- 
Held,  that  these  circumstances  were  not  sufficient 
to  constitute  an  adverse  possession,  and  to  give 
the  owners  of  the  land  a  title  under  the  Statute 
of  Limitations  to  the  site  of  the  three-feet 
ditch.  Searhy  v.  Tottenham  Railway  Company^ 
5  L.  B.,  Bq.  409. 

Orayel  Pit  filled  np  by  Adjoining  Owner.]— 
A  gravel  pit  and  a  road  to  it  were  allotted'^by 
commissioners  under  an  indosure  act  to  the  sur- 
veyors of  highways  of  a  hamlet  for  the  repair  of 
its  roads  and  ways.  From  1837  to  1863  the  sur- 
veyors ceased  to  take  gravel  from  the  pit  or  to 
use  the  road,  and  took  no  steps  to  assert  their 
right  to  the  pit  or  road,  but  got  gravel  for  the 
repair  of  the  highways  from  another  pit  two 
miles  off,  which  they  purchased  from  time,  to 
time  from  the  plaintifrs  father  and  from  the 
plaintiff.  The  land  allotted  for  the  road  and 
gravel  pit  was  entirely  surrounded  by  old  indo- 
sures  belonging  and  land  allotted  to  the  plain- 
tiffs predecessors  in  title.  In  1837  the  tenant  of 
the  greater  part  of  the  land  in  which  the  pit 
was  situated  filled  up  part  of  the  pit,  and  from 
that  time  cultivated  the  surface  as  arable  land, 
together  with  the  adjacent  parts  of  the  field. 
In  1839  another  tenant  ploughed  up  the  remain- 
ing portion  of  the  pit,  which  abutted  upon  land 
in  his  occupation,  and  also  the  allotted  road, 
which  passed  through  other  land  in  his  occupa- 
tion ;  and  both  continued  to  be  cultivated  by 
the  plaintiff's  tenants  as  arable  land  from  that 
time  till  1863.  In  1844  the  tenant  of  the  plain- 
tiff, who  was  in  occupation  of  the  surface  of  the 
greater  part  of  the  pit,  was  elected  one  of  the 
surveyors  of  the  highways,  and  held  that  office 
for  one  year  : — Held,  first,  that  actual  possessioo 
of  the  gravel  pit  and  road  was  taken  by  the 
tenants  of  the  adjoining  lands  in  1837  and  1839, 
and  therefore  the  title  of  the  surveyors  of  high- 
ways to  the  gravel  pit  and  road  had,  by  the 
operation  of  3  &  4  Will.  4,  c.  27,  ss.  2,  3,  34, 
become  extinguished.  Smith  v.  Stocks,  10  B.  & 
S.  701 ;  38  L.  J.,  Q.  B.  306 ;  20  L.  T.  740 ;  17 
W.  R.  1135. 

Held,  secondly,  that  the  circumstance  of  the 
tenant  occupying  part  of  the  pit  being  elected 
surveyor  of  highways  after  possession  had  been 
taken  of  it,  did  not  interrupt  the  running  of  the 
period  of  limitation,  as  the  character  of  his  pos- 
session as  tenant  under  the  plaintiff  was  not 
altered  during  his  year  of  office.    lb. 


Of  Land  required  for  a  Bailway.] — The  mere 
fact  that  land  of  a  railway  company  is  required 
for  the  purposes  of  their  undertaking,  and  is  not 
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By  a  marriage  settlement  a  hasband  became 
entitled  to  the  moiety  of  an  estate  in  fee,  which 
moiety  originally  belonged  to  his  wife.  During 
the  coverture,  the  other  moiety  Jdescended  to 
the  wife,  as  heiress-at-law  to  her  brother.  The 
wife  afterwards  died  in  the  husband's  lifetime 
without  issue  ;  and  the  husband,  from  the  time 
of  her  death,  in  1815,  till  a  sale  of  the  estate  in 
1828,  remained  in  uninterrupted  possession  of  the 
entire  property,  without  maxing  any  acknowledg- 
ment of  the  title  of  any  other  person : — Held, 
that  this  was  a  case  falling  within  3  &  4  Will.  4, 
c.  27,  s.  15,  and  that,  notwithstanding  the  hus- 
band's possession  of  the  moiety  which  descended 
to  the  wife  might  not  be  adverse,  the  heir-at-law 
of  the  wife,  not  having  made  his  claim  within 
five  years  after  the  passing  of  the  act,  was  barred 
by  the  statute.  Ifasell,  JSsb  parte,  3  Y.  &  C.  617  ; 
3  Jur.  1101. 

W.  permitted  J.  to  occupy  land,  of  which  he 
was  seised  in  fee,  for  twenty  years  previously  to 
J.'s  death  in  1831 ;  W.  died  in  September,  1833, 
and  the  defendant,  who  was  his  son  and  heir- 
at-law  of  J.,  occupied  till  1836.  On  ejectment 
brought  by  the  devisees  of  W.,  it  was  found  by  the 
jury  that  the  possession  of  J.  was  not  adverse  to 
W.  -.—Held,  that  the  right  of  action  in  the  de- 
visees was  not  barred  by  3  &  4  Will.  4,  c.  27, 
ss.  2  and  7,  but  was  saved  by  s.  15,  being  brought 
within  five  years  from  the  passing  of  the  actv 
Doe  d.  burgess  v.  Thompson j  1  N.  &  P.  215  ;  5* 
A.  &  B.  532  ;  2  H.  &  W.  461. 


superfluous  land,  does  not  prevent  an  occupier 
who  has  exclusive  adverse  possession  for  twelve 
years  becoming  thereby  entitled  to  the  land 
under  the  Statutes  of  Limitations.  Bohbett  v. 
Sonth'Ea^tem.  Railway  Company,  9  Q.  B.  D. 
424  ;  51  L.  J.,  Q.  B.  161 ;  46  L.  T.  31  ;  46  J.  P. 
823.    Affirmed  on  evidence,  W.  N.  1882,  92. 

Of  Mines  —  Trespass  by  Working  Twenty 
Years  before  Action.] — By  an  inclosure  act  it  was 
provided  that  it  should  be  lawful  for  the  lord  of 
the  manor  for  the  time  being  from  time  to  time  to 
come  upon  the  commons  and  waste  lands  in- 
tended to  be  inclosed,  to  search  for  and  raise 
any  coal  and  ironstone  being  in  or  under  the 
commons  and  waste  lands.  The  commissioners 
allotted  certain  plots  of  land  to  S.  and  E.,  which 
afterwards  vested  in  the  defendant,  who  in  1845 
worked  the  coal  under  one  of  the  plots  of  land, 
in  1847  under  a  second,  in  1848  under  a  third,  in 
1849  under  a  fourth,  and  in  1855  under  a  fifth. 
The  plaintiffs,  who  claimed  the  coal  under  the 
lord  of  the  manor  at  the  time  of  the  inclosure  act, 
commenced,  in  1867,  an  action  for  working  the 
coal : — Held,  that  the  action  was  maintainable, 
for  that  the  acts  of  trespass  committed  more 
than  twenty  years  before  suit  could  not  be  relied 
upon  as  constituting  a  possession  adverse  to  the 
plaintiff,  there  being  no  sufficient  evidence  that 
the  then  owner  of  the  mines  was  aware  that  the 
acts  of  trespass  were  being  committed.  Dart' 
mouth  (^Earl)  v.  Spittle,  24  L.  T.  67  ;  19  W.  R. 
444. 


By   Working   Part   of    Beam.]  —  The 

plaintiffs  were  seised  in  fee  of  lands  to 
which  their  predecessors  derived  title  under  a 
conveyance  in  the  reign  of  Elizabeth,  wherein 
the  grantor  reserved  to  himself  and  his  heirs 
male  a  rent-charge  of  Is,  8//.,  and  which  con- 
tained a  proviso  that  the  grantee  and  his  heirs 
should  not  dig  or  get  any  coal  upon  the  lands  for 
sale,  but  only  such  as  should  be  burned  or  em- 
ployed thereon.  The  defendant,  claiming  title 
under  a  demise  from  a  descendant  of  the  grantor, 
had  for  more  than  twenty  years  worked  from 
mines  of  his  own  under  adjacent  lands  into,  and 
had  taken  coals  from,  the  mines  under  the  plain- 
tifEs'  lands : — Held,  that  the  defendant  had  not 
acquired  any  title  to  the  mine  by  possession 
under  the  Statute  of  Limitations,  and  that  the 
plaintiffs  were  entitled  to  an  injunction  with  an 
account  for  six  years.  lb,  ;  Ashton  v.  Stock,  6 
Ch.  D.  719  ;  25  W.  R.  862. 

Bights  before  Failing  of  Aet — Claims  within 
Five  Years.]  —  D.  mortgaged  land  in  fee  to 
J.,  subject  to  a  proviso  of  cesser,  upon  payment 
of  the  money  secured,  upon  a  day  more  than 
twenty  years  before  the  passing  of  the  3  &  4  Will. 
4,  c.  27.  Within  twenty  years  before  the  passing  of 
the  statute,  D.  acknowledged  that  the  mortgi^- 
money  was  unpaid.  On  ejectment  by  the  heir  of 
J.,  within  five  years  after  the  passing  of  the 
statute,  the  jury  found  that  the  mortgage-money 
was  unpaid  : — Held,  that  the  ejectment  was  not 
barred  by  s.  2,  D.*s  possession  not  being  adverse 
at  the  time  of  passing  the  statute ;  and,  there- 
fore, the  heir  of  J.  had,  by  s.  15,  five  years  from 
that  time  to  bring  the  action,  though  no  proof 
was  given  that  he  had  been  in  possession,  or 
received  rent  or  interest.  Doe  dl  Jones  v, 
Williamg,  6  N.  &  M.  816 ;  5  A.  &  £.  291  ;  2 
H.  &  W.  213. 


Entry  of  True  Owner — To  Babnt.] — If  there  is 
an  adverse  possession  of  land,  that  adverse  pos- 
session will  be  interrupted  (so  as  to  cause  the 
statute  to  cease  to  run  as  against  the  true  owner) 
by  the  true  owner  entering  upon  the  land,  assert- 
ing his  rights,  and  entirely  removing  that  which 
constituted  the  possession  of  the  tortious  pos- 
sessor. And  as  a  matter  of  law  it  is  unnecessary 
for  the  true  owner  to  go  on  and  shew  that  he 
continued  in  possession.  Worssam  v.  Vanden-' 
brande,  17  W.  R.  53. 

12.  PEB80NS  UNDKE  DISABILITY. 

Beotlon  BatroipoctiTe.]— Sect.  16  of  3  &  4? 
Will.  4,  c.  27,  is  so  far  retrospective  as  to  extend 
to  a  case  where  the  first  person  under  disability 
died  before  the  passing  of  the  act.  Devine  v. 
Holloway,  14  Moore,  P.  C.  C.  290  ;  4  L.  T.  190  ;: 
9  W.  R.  642. 

Ixifiuiti.] — In  1832,  an  infant  became  entitled 
to  real  estate  in  fee,  and  his  father  entered  into 
possession.  In  1836,  he  attained  his  majority. 
In  1852,  the  father  died,  having  continued  ia 
possession  of  the  property  down  to  the  time  of 
his  death.  In  1854,  he  filed  a  bill  against  the 
devisees  of  his  father  for  an  account  of  the  rents 
and  profits  : — Held,  that  the  entry  of  his  father 
in  1832  must  be  taken  to  have  been  as  hia 
guardian  and  not  as  a  trespasser ;  and  the 
statute,  therefore,  could  not  be  set  up  success- 
fully. Thomas  v.  Thoma4t,  2  Kay  &  J.  79 ;  26- 
L.  J.,  Ch.  159 ;  1  Jur.,  N.  S.  1160. 

A  testator  (whose  will  was  not  discovered  for 
fifteen  years  after  his  death)  died  in  1847,  leav- 
ing his  devisee  an  infant,  who  attained  full  age 
in  1852 :— Held,  in  an  ejectment  brought  in  186^ 
by  the  devisee  against  the  grantees  of  the  heir- 
at-law,  that  by  the  lapse  of  twenty  years  from 
the  death  of  the  testator,  and  of  ten  years  fron» 
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the  time  of  the  devisee's  attaining  fall  age,  his 
right  was  barred  by  the  statute.  Lambert  v. 
Bromne,  6  Ir.  R.,  0.  L.  218. 

When  Ten  Years  only  Allowed.] — ^Before 

3  &  4  Will.  4,  c.  27,  s.  16,  when  the  ancestor  died, 
leaving  a  son  and  a  daughter  infants  ;  and  on  the 
death  of  the  ancestor  a  stranger  entered,  and  the 
son  soon  after  went  to  sea,  and  was  supposed  to 
have  died  abroad  within  age  : — Held,  that  the 
daughter  was  not  entitled  to  twenty  years  to 
make  her  entry  after  the  death  of  her  brother, 
but  only  to  ten  years  ;  more  than  twenty  years 
having,  in  the  whole,  elapsed  since  the  death  of 
the  person  last  seised.  Doe  d.  George  y.  Jetson^ 
6  East,  80  ;  2  Smith,  236. 

Second  Disability.] — When  the  person  to 

whom  the  right  to  make  an  entry  or  to  bring  an 
action  for  the  recovery  of  land  accrues  is  under 
a  disability,  and  before  the  removal  of  that 
disability  the  same  person  falls  under  another 
disability,  the  3  &  4  Will.  4,  c. 27,8. 16,  preserves 
his  right  to  bring  an  action  until  ten  years  after 
the  removal  of  the  latter  disability.  Borrows  v. 
JSllison,  6  L.  R.,  Ex.  128  ;  40  L.  J.,  Ex,  131 ;  24 
L.  T.  366  ;  19  W.  R.  860. 

In  1833,  the  plaintiff  became  entitled  to  land, 
which  the  defendant  then  entered  into  possession 
of,  and  continued  to  occupy  until  action  brought. 
At  the  time  when  the  plaintiff's  title  accrued  she 
was  an  infant ;  she  married  under  age,  and  con- 
tinued under  coverture  until  the  time  of  bring- 
ing her  action  in  1870.  In  an  action  by  herself 
4ind  her  husband  in  her  right  to  recover  the  land : 
— Held,  that  the  action  was  maintainable,  not- 
withstanding that  more  than  twenty  years  had 
'Clapsod  since  the  title  accrued,  and  more  than 
ten  years  since  the  removal  of  the  disability  of 
infancy.    Ih, 

Foisession  under  Void  Appointment.] — A.  was 
tenant  for  life  with  a  power  of  appointment,  by 
will  attested  by  three  witnesses  ;  he  appointed 
the  land  to  B.  for  life,  and  ^ter  her  death  to  0. 
in  fee.  B.'wasoneof  the  witnesses  to  the  will, 
and  the  appointment  to  her  was  therefore  void. 
On  the  death  of  the  testator,  the  husband  of  B. 
entered,  and  held  the  land  till  his  death,  which 
was  three  years  after  the  death  of  B. : — Held, 
that  the  statute  did  not  begin  to  run  against  0. 
till  the  death  of  B.  Doe  d.  Allen  v.  Blakeway, 
£  C.  &  P.  563.  And  see  Fausett  v.  Carpenter^  5 
Bligh,  N.  S.  75. 

Easidenee  in  Ireland.] — 8ect.  16  is  applic- 
able to  cases  of  residence  in  Ireland  before  the 
passing  of  the  statute,  if  the  controversy  has  not 
arisen  till  after  the  passing  of  it.  Hasellf  Ew 
j}aHe,  3  y.  &  C.  617  ;  3  Jur.  1101. 

N.  died  in  1830,  in  New  South  Wales,  seised  of 
real  estate  in  that  colony.  E.,  his  heir-at-law, 
lived  in  Ireland,  and  died  there  in  1837.  J.,  the 
heir  of  E.,  and  also  of  N.,  likewise  lived  in  Ire- 
land, and  in  1866  went  to  New  South  Wales, 
And  brought  an  ejectment  there  to  recover  the 
land  of  which  N.  died  seised.  The  3  &  4  Will.  4, 
c.  27,  had  been  adopted  in  the  colony  : — Held, 
that  J.'s  right  of  action  was  barred  by  es.  2  and 
16.    Devine  v.  Holloway^  14  Moore,  P.  C.  C.  290  ; 

4  L.  T.  190  ;  6  W.  R.  642. 

Hot  applying  to  MortgafiTM.]— Sect.  1  of  3  & 
4  Will.  4,  c.  27,  shewing  the  rights  of  persons 


under  disability,  such  as  absence  beyond  seas,  does 
not  apply  as  between  mortgagor  and  mortgagee. 
Kingman  v.  Rovse,  17  Ch.  D.  104  ;  50  L.  J.,  Ch. 
486  ;  44  L.  T.  697  ;  29  W.  R.  627. 


13.  Effect  of  Bab  ok  otheb  China's 

Estate  in  Bemainder.] — In  1788,  estates  were 
settled  by  a  marriage  settlement,  to  the  use  of 
the  wife  for  life,  with  remainders  to  her  iasae 
in  tail,  with  remainder  to  the  settlor  (whose 
heires8-at-law  she  was)  in  fee.  In  1818,  hj 
deeds  to  which  the  husband  and  wife,  and  their 
only  son,  were  parties,  and  by  a  recovery  suf- 
fered in  pursuance  thereof,  the  estates  were 
limited  to  the  use  of  the  husband  for  life,  re- 
mainder to  the  son  for  life,  remainder  to  his 
issue  in  tail,  and  remainder  to  his  sister,  for 
life,  with  other  remainders  over.  The  husband 
died  in  1819,  the  wife  in  1822,  and  the  son  in 
1828  : — Held,  that,  inasmuch  as  the  estate  of  the 
sister  was  carved  out  of  the  estate  of  the  son, 
she  had  the  same  period  for  bringing  an  eject- 
ment in  respect  of  any  estates  comprised  in  the 
above  deeds,  as  he  would  have  had  if  he  had 
continued  alive,  viz.,  twenty  years  from  1822, 
when  his  remainder  came  into  possession.  Dee 
d.  Cvrzon  v.  Edmonds,  6  M.  &  W.  295. 

Ejectment  brought  by  a  remainderman  more 
than  twenty  but  less  than  twenty-seven  yeais 
since  the  tenant  for  life  was  last  heard  of,  can- 
not be  supjwrted  without  other  evidence,  from 
which  the  jury  may  infer  that  the  tenant  for 
life  was  alive  within  twenty  years.  Slade  v. 
Nepean,  2  N.  &  M.  219. 

Surrender  of  Life  Estate — Claim  by  Son  of 
Life  Tenant.] — A.,  being  tenant  for  life  of  a 
copyhold  estate,  and  B.,  his  daughter,  being 
tenant  in  tail  in  remainder,  joined  in  a  recoveiy 
in  1778,  and  A.  surrendered  to  the  use  of  him- 
self for  life,  remainder  to  the  use  of  B.  for  li&, 
remainder  to  the  right  heirs  of  the  survivor.  A. 
and  B.  shortly  afterwards  surrendered  the  fee  to 
a  bon&  fide  purchaser,  the  contingent  remainder 
to  A.  being  void  : — Held,  that  as  the  sorrender 
passed  B.'s  life  estate,  the  claim  to  the  fee  bj 
B.'s  son  did  not  accrue  till  her  death.  Doe  d. 
Hinton  v.  Role,  3  N.  &  P.  648  ;  8  A.  &  B.  660. 

Betermination  of  Lease  for  Liyei — Sifht  of 

Entry.] — In  1784  premises  were  leased  to  H.  J., 
for  three  lives.  He,  by  will,  devised  all  his 
estates  and  interest  in  the  premises  to  his  wife, 
A.,  her  heirs  and  assigns.  She,  in  1793,  con- 
veyed the  estates  so  devised  to  her  son,  J.,  and 
the  heirs  of  his  body,  >vith  a  proviso,  that  if  he 
should  have  no  child  living  at  his  death,  the 
limitation  thereby  made  should  cease,  and  the 
estate  should  revert  to  A.,  her  heirs  and  assigns. 
In  1811,  J.  purchased  the  reversion  in  fee  in  the 
premises  expectant  on  the  lease  for  lives,  which 
was  conveyed  to  him,  and  at  the  same  time  an 
old  satisfied  term  of  5,000  years  affecting  the 
premises  was  assigned  to  a  trustee  for  him  to 
attend  the  inheritance.  J.  died  in  1812,  without 
issue,  leaving  his  nephew,  L.,  his  heir-at-law  and 
the  heir-at-law  of  A.  The  lease  for  lives  deter- 
mined in  1835.  For  upwards  of  twenty  years 
from  the  death  of  J.  the  premises  were  held  ad- 
versely to  L. : — Held,  that  his  right  of  entry  was 
barred  thereby,  and  that  he  had  not  a  new  right 
of  entry  on  the  determination  of  the  leases  for 
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retrospectiTe.    Goodall  y.  Skerratt,  3  Drew.  216 ; 
24  L.  J.,  Ch.  323  ;  1  Jur.,  N.  S.  57. 

If  the  statute  has  began  to  run  against  a 
tenant  in  tail,  it  will  continue  to  run  against 
the  remainderman,  though  he  may  be  under  dis>- 
abilities.    Ih, 

Barring  of  lisne.]— In  ejectment,  the  plaintiff 
proved  that  A.  being  seised  in  fee  of  the  land  in 
question,  deyised  it  to  the  father  of  the  plaintiff 
in  tail  general,  and  died  in  1799  ;  the  plaintiff's 
father  received  the  rents  and  profits  from  1799 
to  1807,  at  which  time  he  was  succeeded  bj  a 
person  of  whom  the  defendant  obtained  posses- 
sion I—Held,  that  under  3  &  4  Will.  4,  c.  27,  s.  21, 
since  the  tenant  in  tail  was  barred,  the  issue  in 
tail  was  also  barred.  Augtin  v.  Lleicellyn,  9  Ex, 
276  ;  2  C.  L.  R.  409  ;  23  L.  J.,  Ex.  11. 


lives  in  1835.     Doe  d.  Hall  v.  MouUdaU;  16  M. 
&  W.  689  ;  16  L.  J.,  Ex.  169. 

Possession  of  Minerals— Bight  to  Snr&ce.]— 

Action  for  breaking  and  entering  the  plaintiff's 
closes,  and  digging  minerals  therein.  A  plea 
justified  the  trespasses  bj  the  defendant  as  as- 
signee of  a  lease  of  the  minerals  for  ninety-nine 
years,  granted  by  the  owner  in  1821.  Replica- 
tion, that  the  right  to  make  an  entry  did  not 
first  accrue  within  twenty-one  years.  It  ap- 
peared that  from  1816  B.  was  in  possession  of 
the  close  under  a  lease,  in  which  there  was  no 
reservation  of  the  mines.  In  1821  the  owner 
granted  a  separate  lease  of  the  minerals  to  B.  & 
P.  for  ninety-nine  years,  under  whom  the  defen- 
dant claimed.  In  1847  the  mines  were  first 
worked  : — Held,  that  B.  was  in  possession  of  the 
mines  before  1821,  by  reason  of  his  being  in  pos- 
session of  the  surface  as  lessee  under  a  lease, 
without  reservation  of  the  mines  ;  and  that  such 
possession  enured  for  the  benefit  of  himself  and 
P.  on  the  granting  of  the  lease  of  1821,  so  as  to 
make  himself  and  P.  possessed  of  the  mines 
from  1821  under  that  lease,  and  not  to  leave  the 
effect  of  that  lease  to  be  the  granting  of  a  mere 
interesse  termini.  Ktryne  v.  Powell ^  2  El.  &  Bl. 
132  ;  22  L.  J.,  Q.  B.  305  ;  17  Jur.  1062. 

Held,  also,  that  although  the  plea  confessed 
the  possession  to  be  in  the  plaintiff  at  the  time 
of  the  trespass  in  1847,  yet  that  the  defendant 
was  not  confined  to  rely  upon  the  right  of  entry 
which  accrued  to  him  in  1821,  but  might  rely 
on  a  supposed  dispossession  within  twenty-one 
years  before  1847,  and  his  right  of  immolate 
entry  thereupon.    lb, 

Beyeriioner — ^Aeeraal  of  Bight.] — ^Whcre  a 
copyhold  estate  was  granted  to  A.  for  her  own 
life  and  the  life  of  B.,  with  a  grant  of  the  re- 
version to  C.  for  other  lives,  and  A.  devised  the 
estate  to  B.,  who  kept  possession  for  more  than 
twenty  years  : — Held,  that  C.'s  right  of  posses- 
sion attached  on  the  death  of  A.,  and  as  no  claim 
had  been  made  within  twenty  years,  an  eject- 
ment for  the  premises  was  barred  by  the  statute. 
Doe  d.  Fonter  v.  Scott,  7  D.  &  R.  190  ;  4  B.  & 
C.706. 

Conditional  DoTise.] — A  father  devised  lands 
to  his  son  A. ;  and,  in  case  his  son  either  married 
or  took  up  with  a  Roman  Catholic,  or  in  case  he 
died  without  a  lawful  heir,  then  he  directed  that 
all  he  had  devised  to  A.  should  go  to  his,  the 
testator*s,  son  B.  Both  events  happened  : — ^A. 
took  up  with  a  Roman  Catholic  after  the  tes- 
tator's death,  and  died  without  a  lawful  heir.  A 
few  months  after  the  happening  of  the  second 
event,  but  more  than  twenty  years  after  the 
happening  of  the  first  event,  B.  brought  an  eject- 
ment against  the  devisee  of  A. : — Held,  that  3  & 
4  Will.  4,  c.  27,  s.  20,  deprived  B.  of  the  benefit 
of  the  new  right  of  action  which  accrued  on  the 
happening  of  the  second  event ;  and  that  as 
more  than  twenty  years  had  elapsed  from  the 
happening  of  the  first  event,  when  B.  was  bound 
to  nave  asserted  his  title,  he  could  not  maintain 
the  ejectment.  Clarke  v.  Clarke,  2  Ir.  R.,  C.  L. 
395. 

14.  Tenants  in  Tail. 

BetrotpeetlTe  Effect— DisahiUtles.]— The  21st 
and  22nd  sections  of  3  &  4  Will.  4,  c.  27,  are 
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tail  having  been  discontinued  by  a  feofhnent 
made  by  the  tenant  in  tail  more  than  twenty  years 
before  his  death  : — Held,  that  the  issue  in  tail 
might  bring  his  writ  of  formedon  at  any  time 
within  twenty  years  next  after  such  death,  the 
period  of  limitation  prescribed  by  3  &  4  Will. -4, 
c.  27,  not  running  against  him  during  the  life  of 
the  tenant  in  tail.  Cannon  v.  Rimington,  12 
C.  B.  1;  21  L.  J.,  0.  P.  137.  Affirmed  (in  error), 
12  C.  B.  18  ;  22  L.  J.,  C.  P.  163— Ex.  Ch. 

Before  Statute— Formedon  in  deseender.] — The 
twenty  years  within  which  a  formedon  in  des- 
cender must  have  been  brought  under  21  Jac.  1, 
c.  16,  s.  1,  began  to  run  when  the  title  descended 
to  the  first  heir  in  tail  ;  and  there  was  no  dis- 
tinction between  the  heir  of  a  tenant  in  fee 
taking  by  descent  and  the  heir  of  a  tenant  in 
tail.  ToUon  v.  Kaye,  3  B.  &  B.  217  ;  6  Moore, 
542  ;  S,  C,  (in  error),  6  M.  &  G.  636 ;  7  Scott, 
N.  R.  222. 

A  tenant  in  tail  died,  leaving  issue  in  tail,  a 
granddaughter,  a  feme  covert ;  the  grand- 
daughter died  covert,  leaving  issue  in  tail  two 
sons,  infants ;  the  elder  attained  the  age  of 
twenty-one  and  died,  the  younger  attained  his 
age  of  twenty-one,  and  fourteen  years  after  sued 
out  a  writ  of  formedon  in  the  descender : — Held, 
that  he  was  barred  by  21  Jac.  1,  c.  16,  s.  1.  Cot- 
terell  v.  Dutton,  4  Taunt.  826. 

Corenant  to  itand  Beiied.]— An  estate  being 
limited  to  the  use  of  A.  ana  his  wife,  and  the 
heirs  of  their  bodies,  with  remainder  to  A.  in  fee, 
and  A.  having  died,  leaving  his  widow  and  G.,  an 
only  son,  and  L.  and  H.  only  daughters,  the 
widow,  in  1735,  by  a  deed-poll,  in  consideration 
of  an  annuity  granted  to  her  by  G.,  and  of  natural 
affection,  granted,  surrendered  and  yielded  up 
the  estate  to  '^him  in  fee ;  and  he  afterwards, 
during  her  life,  suffered  a  recovery.  She  died  in 
1767.  G.  died  vrithout  issue  in  1779,  having  de- 
vised the  estate  to  trustees,  to  secure  an  annuity 
to  B.,  only  son  of  his  sister  L.  (then  dead),  and 
subject  thereto  to  W.,  eldest  son  of  B.,  for  his 
life,  with  remainder  to  B.'s  second  son.  In  1790, 
W.,  on  his  father's  death,  entered  into  posses- 
sion of  the  whole  estate,  claiming  under  the 
will  of  G^  and  subsequently  did  various  acts  in 
the  character  of  devisee  for  life.  In  1814  he 
suffered  a  recovery  of  one  moiety  of  the  estate, 
and  in  1816  conveyed  the  entirety  to  mortgagees 
in  fee.  In  1818,  M.,  the  descendant  of  H.,  the 
other  coparcener,  suffered  a  recovery  of  the  other 
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moiety,  which,  it  was  declared,  should  enure 
(subject  to  the  trusts  of  a  term)  to  the  use  of  W.'s 
mortgagees  : — Held,  first)  that  the  deed-poll  of 
1735  operated  as  a  coyenant  to  stand  seised,  and 
•created  a  base  fee,  determinable  by  the  entry  of 
the  issue  in  tail ;  secondly,  that  the  base  fee  did 
not,  on  the  widow's  death,  become  merged  in  the 
reversion  in  fee  in  G.,  as  the  estate  tail  subsisted 
as  an  intermediate  estate ;  thirdly,  that  although 
G.,  being  lestopped  by  the  recovery  suffered  by 
him,  was  not  remitted  to  the  estate  tail,  no  right 
of  entry  accrued  to  any  one  until  his  death,  and 
therefore  the  period  of  twenty  years,  for  the  ope- 
ration of  the  Statute  of  Limitations  against  the 
issue  in  tail,  was  to  be  calculated  from  his  death, 
4ind  not  from  the  death  of  his  mother,  and  conse- 
<iuently  W/s  entry  (in  1790)  was  not  barred  by 
lapse  of  time ;  fourthly,  that  although  W.  entered 
under  the  will,  and  manifested  an  intention  to 
take  the  estate  under  it  for  his  life  only,  that  was 
immaterial,  and  he  was  remitted  as  to  his  moiety 
to  the  original  estate  tail  which  was  barred  by 
the  recovery  in  1814 ;  and  fifthly,  that  the  entry 
4ind  remitter  of  W.  did  not  operate  to  remit  his 
•coparcener  M.  to  the  other  moiety  of  the  estate. 
Doe  d.  Vaniel  v.  Woodroffe,  2  H.  L.  Cas.  811 ;  13 
Jur.  1013. 

Possession  during  Life  of  Ancestor.] — An  heir 
in  tail  brought  ejectment  against  a  defendant 
who  had  been  in  receipt  of  the  rent  thirty  years, 
<during  the  life  of  the  ancestor  in  tail,  and  seven 
years  after  his  death.  The  ancestor  had  had 
seisin: — Held,  that  such  possession  by  the  defen- 
dant was  no  bar  to  the  action,  and  tlmt  the  lessor 
of  the  plaintiff  was  not  bound  to  rebut  the  pre- 
fiumption  arising  from  such  possession,  by  shewing 
that  the  ancestor  had  not  conveyed  by  fine  and 
recovery.  Doe  d.  Smith  v.  Pikej  3  B.  &  Ad.  738; 
1  N.  &  M.  385. 

Assurance  creating  a  Base  Fee.] — When  a 
tenant  for  life  with  remainder  (in  the  events 
which  happen)  to  himself  in  tail  executes  an 
^assurance  which,  for  want  of  the  protector's  con- 
sent, creates  only  a  base  fee,  time  does  not  run 
under  the  Statute  of  Limitations  (3  &  4  Will.  4, 
c  27),  s.  23,  to  make  such  assurance  effectual 
^igainst  the  reversions,  so  long  as  any  estates 
coming  between  his  estate  for  life  and  estate  in 
tail  are  in  existence.  Mills  v.  Capel,  20  L.  R., 
Eq.  692  ;  44  L.  J.,  Ch.  674. 

Lands  limited  in  equity  to  T.,  F.,and  F.'s  wife 
E.  successively  for  life,  with  remainder  to  the 
first  and  other  sons  of  F.  and  E.  successively  in 
tail  male,  with  remainder  to  F.  in  tail  general, 
with  remainders  over,  were  in  1836,  without  the 
■consent  of  T.,  the  protector  of  the  settlement,  by 
deed  enrolled,  reciting,  contrary  to  the  fact,  the 
seisin  in  fee-simple  of  F.,  conveyed  by  F.,  B. 
joining  to  transfer  or  bar  her  dower,  to  a  pur- 
chaser in  fee-simple ;  and  the  purchaser  then 
entered  into  possession.  T.  died  in  1848,  F.  died 
-ivithout  issue  in  1869,  and  E.  died  in  1873  :— 
Held,  that  until  1873  the  possession  of  the  pur- 
chaser was  a  possession  by  virtue  of  the  subsist- 
ing life  estates,  and  not  of  the  estate  tail  in 
remainder  of  F.,  and,  consequently,  was  not  a 
possession  the  continuance  of  which  fo&the  period 
of  twenty  years  would,  under  s.  23,  bar  the  re- 
mainders over.    Jb, 

Conyeyance  by  Deed  not  Enrolled.] — ^A  tenant 
in  tail  in  1847  conveyed  his  lands  by  deed  not  | 
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enrolled,  and  possession  was  enjoyed  for  more 
than  twenty  years  under  that  deed  : — ^Hdd,  that 
his  issue  in  tail  was  not  baited  by  3  &  4 
WilL  4,  c.  27,  s.  23,  and  that  he  was  entitled  to 
have  the  property  delivered  up  to  him  with  an 
account  of  rents  from  the  fuing  of  the  bifi. 
Morgan  v.  Morgan,  10  L.  R.,  Eq.  99  ;  39  L  J., 
Ch.  493  ;  22  L.  T.  595  ;  18  W.  R.  744. 

Holding  alter  Expiration  of  Leaie.]— Bj  a 

private  act  of  2  &  3  P.  &  M.,  lands  were  limited 
to  N.  and  others  successively  in  tail  male,  with 
limitations  over,  and  an  ultimate  limitatioii 
to  the  crown ;  and  it  was  provided  that  "  no 
feoffment,  discontinuance,  fine,  or  reooveiy,  with 
voucher  or  otherwise,  or  any  other  act  or  acts 
thereafter  to  be  made,  done,  suffered,  or  acknow- 
ledged of  the  premises,  or  any  part  or  parcel 
thereof,"  by  N.,  or  the  other  persons  named, "  or 
by  any  of  them,  or  by  any  of  their  heirs  male  of 
their  several  bodies,  should  bind  or  conclude,  or 
put  from  entry,"  the  crown,  or  any  of  the  heira 
in  tail.  A  lease  for  three  lives  was  made  in  1781, 
by  the  heir  in  tail  male  of  N.,  then  in  posses- 
sion, of  part  of  the  lands  so  settled  ;  the  lease 
expired  in  1832,  and  since  that  time  the  land  had 
been  held  by  the  defendant,  and  those  throogh 
whom  he  claimed,  without  payment  of  rent  or  ac- 
knowledgment of  the  title  of  the  tenants  in  tail 
for  the  time  being.  In  an  action  by  the  preeent 
heir  in  tail  male  of  N.  to  recover  the  land  :— 
Held  (by  Channell  and  Cleasby,  BB.,  Bram- 
well,  B.,  dissentiente),  that  he  was  not  baned 
by  3  &  4  Will.  4,  c.  27.  Abergavenny  (JESirZ)  v. 
Bracey  7  L.  R.,  Ex.  145  ;  41  L.  J.,  Ex.  120;  26 
L.  T.  614  ;  20  W.  R.  462. 

Semble,  that  the  section  of  3  &  4  Will.  4, 
c.  27,  which  bars  issac  in  tail  is  s.  2,  and  not 
8.  21.     lb. 

15.  Express  Trusts. 

Analogy  to  Law.] — This  section  only  bars 
equitable  rights,  so  rar  as  they  would  have  been 
barred  if  they  had  been  legal  rights.  ArchhoU 
V.  Scully,  9  H.  L.  Cas.  360  ;  7  Jur.,  N.  S.  1169; 
4  L.  T.  160. 

How  Created.] — Express  trusts  within  s.  25 
are  not  confined  to  trusts  expressed  by  deed,  bat 
cover  a  case  where  property  wholly  belonging  to 
one  party  is  put  in  the  hands  of  another  for  the 
owner's  benefit.  Banner  v.  Berridae,  18  Ch.  D. 
264  ;  60  L.  J.,  Ch.  630 ;  44  L.  T.  680  ;  29  W.  R. 
844 ;  4  Asp.,  M.  0.  420. 

To  what  Property  applying.] — Semble,  3  &  4 
Will.  4,  c.  27,  s.  25,  is  by  the  effect  of  the  Judica- 
ture* Act  applicable  to  personal  property  as  well 
as  to  limd.    lb. 

Sights  of  Coitni  que  trait.] — In  cases  of 
express  trust,  the  statute  is  no  bar  to  a  demand 
of  a  cestui  que  trust,  though  the  other  cestnis 
que  trustent  have  for  more  than  twenty  years  re- 
ceived from  the  trustee  the  whole  of  the  rents 
to  the  exclusion  of  the  claimant.  Knight  v. 
Bowyer,  3  De  G.  &  J.  421 ;  27  L.  J.,  Ch.  520. 

Laohei.] — The  doctrine  that  where  there  is  an 
express  trust  lapse  of  time  is  not  material,  does 
not  apply  where  there  has  been  gross  laches  on 
the  part  of  the  cestui  que  trust  Bright  v. 
UgeHon,  2  De  G.,  F.  &  J.  605 ;  8  W.  B.  678. 
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Estate  in  Assignee  in  Bankruptcy.] — A  cestui 
que  trust  of  real  estate  under  a  will  was  dis- 
charged in  1825,  under  the  Insolvent  Debtors 
Act,  but  omitted  the  estate  from  his  schedule. 
In  1831  he  became  bankrupt,  and  his  assignee  in 
bankruptcy  took  a  conveyance  of  the  estate  from 
the  trustee,  in  trust  for  the  creditors  under  the 
bankruptey  : — Held,  that  it  thereby  became 
vested  in  him  upon  an  express  trust,  viz.,  that 
declared  by  the  will,  the  benefit  of  which  be- 
longed to  the  creditors  under  the  insolvency,  and 
that  on  a  bill  being  filed  by  the  assignee  in|insol- 
vency  in  1853,  the  statute  afforded  no  defence  to 
the  recovery  of  the  estate  or  the  mesne  profits. 
JSturgU  V.  Morse j  3  De  G.  &  J.  1. 


Arrears  of  Annuity.] — Upon  the  grant  of  an 
annuity  secured  on  real  estate,  a  term  was  vested 
in  trustees,  to  raise  and  pay  the  arrears,  and  hold 
the  surplus  of  the  proceeds  for  the  grantor : — 
Held,  that  the  relation  of  trustee  and  cestui  que 
trust  being  created,  as  between  the  trustee  and 
the  grantor  and  the  grantee,  the  case  came  within 
8  &  4  WUl.  4,  c.  27,  s.  25,  and  that  the  annul- 
tant's  right  to  arrears  was  not  limited  to  six 
years,  under  s.  42,  as  against  the  grantor  and 
his  subsequent  incumbrancers.  LetoU  v.  Du7i- 
cornbe,  29  Beav.  175  ;  30  L.  J.,  Ch.  732,  867 ;  7 
Jur.,  N.  S.  695. 

Mortgage.] — A  mortgage  of  real  estate  made 
by  way  of  a  conveyance  to  a  trustee,  upon  trust 
to  sell  at  discretion  and  out  of  the  proceeds  of 
sale  to  pay  the  mortgage  debt,  and  to  pay  the 
surplus  moneys  to  the  mortgager,  does  not  con- 
stitute an  express  trust  in  favour  of  the  mort- 
gagor within  3  &  4  Will.  4,  c.  27,  s.  25.  Lock- 
ing  V.  Parker,  8  L.  R.,  Ch.  30  ;  42  L.  J.,  Ch. 
257  ;  27  L.  T.  635  ;  21  W.  R.  113  ;  S,  -P.,  Sands 
V.  Thompson,  22  Ch.  D.  614  ;  62  L.  J.,  Ch.  406 ; 
48  L.  T.  210  J  31  W.  R.  397. 

Charitiei.] — Charities  are  trusts,  and  are,  as 
such,  within  the  operation  of  s.  25  of  3  &  4 
WilL  4,  c.  27.  St.  Mary  Magdalen,  Oxford  v. 
Att.'Gen,,  6  H.  L.  Cas.  189  ;  26  L.  J.,  Ch.  620 ; 
3  Jur.,  N.  S.  675. 

Where  the  attorney-general,  having  no  inde- 
pendent rights  of  his  own,  stands  only  in  the 
same  situation  as  those  who  are  entitled  to  the 
benefit  of  a  charity,  if  they  are  barred  by  lapse 
of  time,  he  is  equally  barred.    Ih, 

In  reipeot  of  Bents.] — ^A  testator  having  de- 
vised lands  to  R.  and  W.,  as  trustees  of  his  will, 
with  power  to  grant  leases  of  such  duration  as 
they  should  think  advisable,  directed  that  W. 
should  receive  the  rent  to  be  reserved,  upon  cer- 
tain trusts.  On  the  death  of  W.,  his  heir-at- 
law,  H.  entered  into  possession  of  the  whole  of 
the  lands  : — Held,  in  a  suit  for  an  account  hj 
one  of  the  cestuis  que  trustent  of  the  rent,  that  H. 
was  an  express  trustee  of  the  rent  within  s.  25 
of  the  Statute  of  Limitations  (3  &  4  Will.  4, 
c.  27),  and  that  the  plaintiff  was  entitled  to  rely 
upon  the  section,  although  there  was  an  absence 
of  evidence  that  W.  was  the  surviving  trustee  of 
the  will.    Smith  v.  Smith,  10  Ir.  R.,  Eq.  273. 

Conyeyanoe  for  Value  within  i.  25.] — To  prove 
a  conveyance  for  value  within  s.  25,  the  defen- 
dant, who  was  the  eldest  son  of  H.,  offered  in 
evidence,  as  proof  of  a  lost  deed,  a  memorial  in 
the  registry  of  deeds  office  of  a  deed,  to  which 


H.,  A.,  M.  and  G.  were  parties,  whereby  H.  con- 
veyed the  lands  to  M.  and  G.  upon  certain  trusts, 
which  were  not,  however,  disclosed.  Jay  the 
memorial.  It  was  also  proved  that  in  the  same 
year  in  which  the  deed  bore  date  a  marriage  was 
solemmzed  between  H.  and  A. ;  and  that  H., 
until  his  death  in  1862,  and  thenceforward  the 
defendant,  had  been  continuously  in  possession 
and  in  receipt  of  the  rent  for  their  own  use  and 
benefit : — Held,  that  it  might  be  inferred  that 
the  lost  deed  was  a  settlement  executed  on  the 
marriage  of  H.  and  A.,  under  which  H.  took  a 
life  estate,  and  the  defendant  an  estate  in  re- 
mainder, and  that  under  it  the  defendant  was  a 
purchaser  for  value.     Ih, 

Held,  also,  that  the  statute  began  to  run  in 
the  defendant's  favour  from  the  time  of  the 
execution  of  the  deed.    Ih, 

Afid  see  ante,  coL  1921. 


16.  Concealed  Frauds. 

Weakness  of  Kind.] — To  prove  that  a  fraud  was 
concealed  within  the  meaning  of  3  &  4  Will.  4, 
c.  27,  8.  26,  it  is  not  sufficient  to  shew  that  the 
party  was  in  such  an  imbecile  or  an  uncultivated 
condition  of  mind  that  it  was  scarcely  possible, 
though  the  alleged  fraud  was  by  an  open  act, 
that  he  should  have  discovered  the  fraud,  if  the 
condition  of  his  mind  was  not  that  of  actual 
lunacy ;  for  the  court  cannot  possibly  estimate 
for  this  purpose  the  Chance  which  the  state  of 
mind  and  education  of  a  man  may  afford  of  his 
making  such  discovery,  and  is,  therefore,  com- 
pelled to  assume  that  every  one  not  actually  a 
lunatic  is  competent  to  judge  of  and  to  obtain 
advice  concemiug  his  rights,  and  to  assert  them 
if  necessary.  Manly  v.  Bewiche,  3  Kay  &  J. 
342. 

Omission  in  Bankrupt's  Behednle.] — In  1825, 
a  debtor,  on  his  insolvency,  omitted  from  his 
schedule  (which  he  verified  on  oath)  an  estate 
to  which  he  was  entitled.  In  1853,  his  assignee 
filed  a  bill  in  equity  against  the  assignees  under 
a  subsequent  bankruptcy  and  others,  for  the 
recovery  of  the  property : — Held,  that  the  claim 
was  not  barred  by  the  statute,  there  having  been 
a  concealed  fraud.  Sturgis  v.  Morse,  24  Beav. 
541.    Affirmed  on  appeal,  3  De  G.  &  J.  1. 

Trespasses  Underground.] — To  a  plea  of  the 
statute,  in  an  action  of  trespass,  or  trespass  on 
the  case,  the  plaintiff  will  not  be  allowed  to 
reply  as  an  equitable  answer,  that  the  trespasses 
were  underground,  and  had  been  fraudulently 
concealed  from  the  plaintiff  till  within  six  years 
before  action.  JSvnter  v.  Gihhotis,  1  H.  &  N. 
459  ;  26  L.  J.,  Ex.  1  ;  2  Jur.,  N.  S.  1249.  But 
see  Gihhs  v.  Chiild,  9  Q.  B.  D.  59  j  51  L.  J.,  Q.  B. 
313  ;  46  L.  T.  248  ;  30  W.  R.  591— C.  A. 

Ocenpation  of  Cellar.] — Under  the  Statute 

of  LimiUtions  (3  &  4  Will.  4,  c.  27),  the  right  to 
land  is  extinguished,  in  the  absence  of  fraud, 
after  a  discontinuance  of  possession  for  the  period 
enacted  in  the  statute,  although  the  owner  so 
discontinuing  possession  was  unaware  that  ad- 
verse possession  had  been  taken.  If  A.  has 
occupi^  a  cellar  under  the  ground  of  B.  for 
sixty  years,  this  is,  in  the  absence  of  fraud,  a 
discontinuance  of  possession  on  the  part  of  B. 
within  the  meaning  of  the  statute,  though  B. 
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was  ignorant  of  such  occupation.  Rains  v. 
Buxton,  U  Ch.  D.  537  ;  49  L.  J.,  Ch.  473  ;  43 
L.  T.  88  ;  28  W.  R.  964. 

Where  Discoyerahle  by  reasonable  Biligence.] 
— J.  died  in  1798,  having  devised  freeholds  to 
A.,  who  predeceased  him,  and  directed  payment 
of  his  debts,  but  having  made  no  further  dispo- 
sitions.   M.,  the  heiress-at-law,  and  one  of  the 
next  of  kin,  died  in  1799.     In  1880  the  plaintiff, 
claiming  through  M.,  brought  an  action  against 
the  persons  respectively  in  possession  of  J.'s  real 
and  personal  estate,  to  establish  his  title  to  the 
real  and  part  of  the  personal  estate,  alleging  that 
C,  through  whom  the  defendant  in  possession  of 
the  real  ^tate  claimed,  had  entered,  on  the  death 
of  M.,  as  heir-at-law  of  J.,  knowing  himself  to 
be  ill^itimatc,  which  fact  had  always  been  con- 
ceal^ from  the  plaintiffs  predecessors,  and  had 
only  in  the  year   1879  become  known  to  the 
plaintiff,  and  could  not  with  reasonable  diligence 
nave  been  earlier  discovered  by  the  plaintiff  or 
his    predecessors,  that   administration    had,  in 
1798,  been  granted  to  persons  (now  represented 
by  other  defendants),  who  untruly  alleged  them- 
selves to  be  the  next  of  kin  of  J.,  and  who, 
knowing  the  personal   estate  to  be  impressed 
with  a  trust  for  the  true  next  of  kin,  had  kept 
separate  accounts  thereof,  and  constituted  them- 
selves express  trustees  thereof,  and  that  with 
such  knowledge  separate  accounts  of  the  same 
had  ever  since  been  kept  by  those  wrongfully  in 
possession  thereof.    The  defendants  respectively 
demurred,  relying  as  to  *he  real  estate  on  3  &  4 
Will.  4,  c.  27  ;  and  as  to  the  personal  estate  on 
23  &  24  Vict.  c.  38,  s.  13  :— The  court  allowed 
both  demurrers,  holding,  as  to  the  real  estate, 
that  even  assuming  the  concealed  fraud,  it  did 
not  appear  that  it  might  not,  by  ^'reasonable 
diligence,"  have  been  discovered  by  the  plain- 
tiiff's  predecessor  when  C.  entered ;  holding,  as 
to  the  personal  estate,  that  the  words  "  any  per- 
son dying  intestate,"  in  23  &  24  Vict.  c.  38,  s.  13, 
are  retrospective,  and  also  apply  to  a  partial  as 
well  as  to  an  entire  intestacy.     -Jenncntf  In  re, 
Willis  V.  Hawe  iJSarl),  50  L.  J.,  Ch.  4  ;  43  L.  T. 
375  ;  29  W.  R.  70. 

17.  MOBTOAQES. 

Aotion  of  Mortgagees.] — It  wasdoubtedwhether 
8. 28  of  3  &  4  Will.  4,  c.  27,  comprehended  the  case 
of  a  mortgagee,  so  as  to  render  it  necessary 
for  him  to  bring  an  ejectment  within  twenty 
years  from  the  day  of  default  made  in  the  pay- 
ment of  the  mortgage-money.  Doed,  JoMt  v. 
Williams,  5  A.  &  E.  291. 

Therefore,  by  7  Will.  4  &  1  Vict.  c.  28,  it  is 
declared  and  enacted,  that  it  shall  and  may  be 
lawful  for  any  person  entitled  to  or  claiming 
wider  any  mortgage  of  land,  being  land  ujithin 
the  definition  contained  in  s.  1  of  the  3  ^'  4  Will. 
4,  c,  27,  to  mahe  an  entry  or  bring  an  action  at 
law  or  suit  in  equity  to  recover  such  land  at  any 
time  toitJiin  twenty  years  next  after  the  hut  pay^ 
ment  of  any  part  of  the  principal  money  or  in^ 
terest  secured  by  such  mortgage,  although  more 
than  tioewty  years  may  have  elapsed  since  the 
time  at  which  the  right  to  mahe  such  entry  or 
bring  s7Ufh  action  or  s^uU  in  equityshall  nave 
first  accrued,  anything  in  ^A^  3 «}'  4  Will,  4,  c,  27, 
notwithstanding. 

Time  mne  from  Execution  of  Beed.] — 


By  deeds  of  lease  and  release,  of  7th  and  8U1 
September,  1819,  lands  were  mortgaged  in  fee, 
subject  to  a  proviso,  that  if  the  mortgagor  shoold 

Say  the  principal  and  *interc8t  on  the  25tfa  of 
[arch  then  next,  the  mortgagee,  his  heire  and 
assigns,  should  and  would  reconvey  and  reassure 
the  premises  to  the  mortgagor,  bis  heirs  and 
assigns.  There  was  also  a  covenant  that  it 
should  be  lawful  for  the  mortgagee,  his  heirs  and 
assigns,  from  time  to  time  and  at  all  times  after 
default  should  be  made  in  payment  of  the  prin- 
cipal and  interest,  peaceably  and  quietly  to  enter 
into,  have,  hold,  occupy,  possess  and  enjoy  the 
premises  ;  and  also  a  covenant  by  the  mortgagor 
for  further  assurance  in  case  of  such  de&olt  :— 
Held,  that  the  mortgagee  had  the  right  of  posses- 
sion under  this  deed  £om  the  time  of  its  cxeco- 
tion,  and  not  merely  from  the  25th  March,  1820, 
and,  therefore,  that  an  ejectment  for  the  recoverf 
of  the  premises  by  the  heir-at-law  of  the  mort- 
gagee, within  twenty  years  of  the  latter  bat  not 
of  the  former  date  (no  interest  having  been  paid 
in  the  meantime),  was  too  late.  Doe  d.  Boylawc 
v.  Zightfoot,  8  M.  &  W.  553 ;  5  Jur.  966. 

Proof  of  Title.] — In  ejectment  by  a  mortgagee 
to  recover  possession  of  land  mortgaged,  it  is 
sufficient  to  prove  part  payment  of  interest  by  a 
surety,  without  giving  any  evidence  that  the 
mortgagor  was  in  default,  or  that  the  surety  was 
compelled  to  pay,  or  that  the  payment  was  made 
at  the  request  of  the  mortgagor.  Oann  v.  Tafler, 
1  P.  &  F.  651. 


Inoidental  Agreement.  ] — In  ejectment  by 


mortgagee,  the  mortgage  being  above  twenty 
years  old,  and  the  interest  upon  it  having  been 
paid  by  the  mortgagor,  the  plaintiff  was  allowed 
to  recover  upon  proof  of  an  agreement  between 
them,  and  the  defendant  shewing  that  he  had 
held  under  him  on  terms  which  gave  him  a 
right  of  re-entry.  Pole  v.  JDavies,  1  F.  &  F. 
284. 

Previoni  Proeeedings.] — In  1886  certain 

property  was  mortgaged ;  in  1847  a  portion  of  it 
was  taken  possession  of  by  the  mortgagee,  who 
commenced  an  ejectment  to  recover  possession ; 
in  the  present  action  no  proof  of  the  service  d 
the  proceedings  in  ejectment  in  1847  was  given, 
but  it  was  shewn  that  a  paper  was  served  on  the 
mortgagor : — Held,  that  the  representative  of  the 
mortgagee  was  not  entitled  to  recover,  as  there 
was  no  proof  of  possession  by  him  or  his  prede- 
cessors in  title  within  twenty  years.  Thorp  v. 
Ihoey,  1  H.  &  R.  678  ;  35  L.  J.,  C.  P.  349 ;  12 
Jur.,  N.  S.  741. 

Before  the  Statute.] — ^Where  A.  mortgaged  his 
premises  in  fee  to  B.,  with  a  proviso  for  raiemp- 
tion  on  payment  of  the  mortgage-money  on  a 
given  day ;  but  A.  continued  in  possession  until 
his  death,  after  which  C,  his  son  and  heir,  and 
his  widow,  continued  in  possession  until  the  death 
of  the  latter,  when  C.  conveyed  the  premises  in 
fee  to  D.,  who  levied  a  fine  with  procliunations» 
and  entered  into  possession.  On  an  ejectment 
being  brought  by  B.,  the  heir-at-law  of  B.,  the 
original  mortgagee,  and  a  special  vjerdict  found 
as  a  &ct  the  non-payment  of  the  mortgage  debt 
on  the  given  day,  without  finding  either  an  ad- 
verse possession  by  A.  or  his  heir,  or  that  interest 
had  been  paid  upon  the  mortgage-money  by  the 
mortgagor : — Held,  that  though  there  had  been 
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mortgage,  was  not  barred,  although  more  than 
twenty  years  had  elapsed  since  the  time  at  which 
the  right  to  bring  such  action  had  first  accrued. 
lb. 


a  lapse  of  thirty-seven  years  since  default  in  pay- 
ment of  the  princi|Md|  the  21  Jac.  1,  c.  16,  was  no 
bar  to  the  ejectment,  and,  consequently,  that  the 
mortgagee  was  not  precluded  thereby.  Hall 
Y.  Doe  d,  Surteeg,  1  D.  &  B.  340 ;  5  B.  &  A. 
687. 

Mortgagee  in  Posseffion  may  make  a  Title.] — 
A  security  for  money  lent  was  made  in  the  form 
of  a  conveyance  to  the  lender  on  trust  to  sell. 
He  entered  into  possession  and  remained  in  pos- 
session for  more  than  twenty  years.  His  devisees 
in  trust  agreed  to  sell  the  mortgaged  estate  for  a 
sum  exceeding  the  amount  then  due  for  prin- 
cipal, interest,  and  costs,  and  conveyed  it  to  the 
purchaser  by  a  deed  in  which  the  trust  for  sale 
was  recited : — Held,  that  such  a  security  is 
simply  a  mortgage  ;  also  that  a  mortgagee  who 
has  been  in  possession  for  more  than  twenty 
years  may  make  a  title  and  convey  under  his 
power  of  sale.  AlUon^  In  re,  Johnson  v.  Moun- 
gey,  11  Ch.  D.  284  ;  40  L.  T.  234  ;  27  W.  R.  637 
— C.  A. 

Held,  further,  that  the  devisees  in  trust  could 
only  coiivey  as  owners  in  fee,  and  that  the  mort- 
gagors had  no  right  to  the  surplus  of  the  pur- 
chase-money,   lb. 

Beal  Property  Limitation  Act — Covenant.] — 

The  limitation  of  twelve  years  imposed  by  the 
Real  Property  Limitation  Act,  1874,  s.  8,  to 
actions  and  suits  for  the  recovery  of  money 
charged  on  land  applies  to  the  personal  remedy 
on  the  covenant  in  a  mortgage  deed  as  well  as  to 
the  remedy  against  the  land.  Sutton  v.  Sutton, 
22  Ch.  D.  511 ;  52  L.  J.,  Ch.  333  ;  48  L.  T.  95  ; 
31  W.  R.  369— C.  A. 


Mortgage   Debt  —  Collateral   Bond.] — 


When  a  mortgage  debt  is  secured  by  a  collateral 
bond,  the  rem^y  on  the  bond  is,  under  s.  8  of 
the  Real  Property  Limitation  Act,  1874,  barred 
by  the  lapse  of  twelve  years  since  the  last  pay- 
ment of  interest  or  acknowledgment  of  the  debt, 
equally  with  the  remedy  against  the  land  com- 
prised in  the  mortgage.  Sutton  v.  Sutton  (22 
Ch.  D.  511)  followed.  Fearnside  v.  Flint,  22 
Ch.  D.  579  ;  62  L.  J.,  Ch.  479  ;  48  L.  T.  164  ;  31 
W.  R.  318. 

Beeeipt  of  Intereit— Laehes.]— The  7  Will.  4 
&  1  Vict.  c.  28,  is  not  confined  to  cases  where  a 
mortgagor  has  been  in  possession  of  the  mort- 
gaged premises,  but  its  object  was  to  protect 
mortgagees  generally,  and  to  make  mortgages  an 
available  security,  wherever  they  are  valid  in 
their  inception ;  and  the  mortgagee  having  re- 
ceived payment  of  his  interest,  cannot  be  charged 
with  any  laches.  Doe  d.  Palmer  v.  Eyre,  17 
Q.  B.  366  ;  20  L.  J.,  Q.  B.  431  ;  15  Jur.  1031. 

A.,  in  1821,  became  entitled  to  the  possession 
in  fee-simple  of  premises,  of  which  he  had  never 
been  in  actual  possession,  but  which  had  been 
occupied  by  the  defendant,  as  tenant  at  will  to 
him,  for  more  than  twenty  years  before  action 
brought.  In  1823,  A.  mortgaged  the  property  to 
B.,  who  afterwards  assigned  the  mortgage  to  the 
plaintiff.  A.  had  paid  interest  upon  this  mort- 
gage within  twenty  years  before  the  action  was 
commenced,  but  had  done  so  without  the  know- 
ledge of  the  defendant : — Held,  that  7  Will.  4 
&  1  Vict.  c.  28,  applied,  and  that  the  plaintiff, 
having  brought  his  action  within  twenty  years 
next  after  the  last  payment  of  interest  upon  the 
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Porehaie  of  Life  Eitate  by  Kortgagee.] — A 

mortgagee  in  possession  for  six  years,  witnout 
making  any  acknowledgment  of  the  mortgagor's 
title,  then  purchased  the  interest  of  the  tenant 
for  life  of  the  equity  of  redemption,  and  continued 
in  possession  for  twenty  years  longer : — Held, 
that  such  possession  was  not  adverse  during  the 
existence  of  the  life  estate  so  purchased,  and  that 
3  &  4  Will.  4,  c.  27.  s.  28,  was  not,  therefore,  a 
bar  to  any  suit  for  redemption  by  the  remainder- 
man or  reversioner.  Hyde  v.  Dallaway,  2  Hare, 
528. 

Person  claiming  under  a  Mortgage,  who  is.] 
— Li  1821,  N.,  being  seised  in  fee  of  land,  leased 
it  to  W.  Li  1822,  W.  mortgaged  it  for  a  term  of 
years.  In  1834,  the  mortgage  was  paid  off,  and 
the  mortgagee  and  the  owner  of  the  eqtiity  of  re- 
demption conveyed  all  tiieir  interest  to  the  person 
under  whom  the  plaintiff  claimed  : — Held,  that 
the  plaintiff  was  a  person  claiming  under  a  mort- 
gage within  7  Will.  4  &  1  Vict.  c.  28,  and  there- 
fore might  bring  ejectment  within  twenty  years 
after  the  mortgage  was  paid  off,  though  after  the 
expiration  of  twenty  years  from  the  payment  of 
rent  to  the  mortgagor,  or  acknowledgment  of 
title  in  him  by  the  tenant  in  possession.  Doe  d. 
JBadeley  v.  Mas*ey,  17  Q.  B.  373  ;  20  L.  J.,  Q.  B. 
434  ;  15  Jur.  1031. 

An  owner  in  fee  of  land,  prior  to  mortgaging 
it  for  a  term  of  years,  put  A.  into  possession.  A. 
occupied  for  twenty-five  years  without  payment 
of  rent  or  a  written  acknowledgment  of  the 
mortgagor's  title.  A.  then  conveyed  in  fee  to  the 
plaintiff,  and  after  attorning  to  him  as  his  tenant 
gave  up  possession  for  a  sum  of  money  to  B.,  the 
representative  of  the  mortgagor,  and  to  C,  the 
executor  of  the  mortgagee  (whose  mortgage  had 
been  kept  alive  by  payment  of  Interest).  B.  and 
C.  afterwards  joined  in  a  conveyance  of  the  pre- 
mises to  the  defendants: — Held,  in  ejectment, 
first,  that  the  defendants  were  not  estopped  from 
setting  up  their  title  to  the  premises  ;  secondly, 
that  they  were  persons  claiming  under  a  mort- 
gage within  7  Will.  4  &  1  Vict.  c.  28,  and  conse- 
quently that  the  3  &  4  Will.  4,  c.  27,  did  not 
operate  to  bar  their  title.  Ford  v.  Aaer,  2  H.  & 
C.  279  ;  32  L.  J.,  Ex.  138  ;  9  Jur.,  N.  S.  416  ;  7 
L.  T.  796  ;  11  W.  R.  429.  See  also  S.  C,  32 
L.  J.,  Ex.  269  ;  9  Jur.,  N.  S.  804  ;  8  L.  T.  646  ; 
11  W.  B.  1073. 

Bight  of  Bedomption  Extinguished.] — ^Where 
twenty  years  have  elapsed  from  entry  by  a  mort- 
gagee, and  there  has  been  no  subsequent  acknow- 
ledgment, the  mortgagor's  right  of  redemption 
becomes  extinct,  under  the  Statute  of  Limita- 
tions (3  &  4  Will.  4,  c.  27),  ss.  28,  34  ;  and  if  in 
such  a  case  the  mortgage  deed  contained  a  power 
of  sale  with  a  trust  of  surplus  proceeds  for  the 
mortgagor  and  his  representatives,  and  that  power 
of  sale  has  not  been  exercised  within  the  twenty 
years  from  entry  by  the  mortgagee,  the  trust  of 
surplus  proceeds  becomes  equaJly  extinct,  and 
cannot  be  enforced  with  xespect  to  surplus  pro- 
ceeds resulting  from  a  subsequent  sale.  Chapman 
V.  Corpe,  41  L.  T.  22  ;  27  W.  R.  781. 

Application  to  Cases  where'  Mortgagor 
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iLoldi  part  of  Land  Mortgaged.] — ^The  rule  that 
preyailed  prior  to  the  Statute  of  Limitatione 
(3  &  4  WiU.  4,  c.  27),  that  no  lapse  of  time 
barred  the  right  of  a  mortgagor  of  lands  to 
redeem  the  whole,  provided  he  held  possession 
of  part  QRaJtestraw  v.  Bruyer^  Select  Cas.  in  Ch. 
55  ;  Moseley,  189)  has  been  abolished  by  s.  28  of 
the  statute.  Accordingly,  where  a  mortgagee 
had  been  in  undisturbed  possession  of  piui;  of 
the  land  comprised  in  the  mortgage  for  upwards 
of  twenty  years,  the  right  of  the  mortgagor  to 
redeem  was  held  to  be  barred  by  that  section, 
although  he  held  possession  of  the  remainder  of 
the  land.  Kinsman  v.  Bouse,  17  Ch.  D.  104  ;  60 
L.  J„  Ch.  486  ;  44  L.  T.  697  ;  29  W.  B.  627. 


Where  Mortgagor  under  Diaability.1 — 


Sect.  1  of  the  Statute  of  Limitations  (3  &  4  Will. 
4,  c.  27),  saving  the  rights  of  persons  under  dis- 
ability, such  as  absence  beyond  seas,  does  not 
apply  as  between  a  mortgagor  and  mortgagee. 

Under  limitation  Aet,  1874.] — Under 

the  Real  Property  Limitation  Act,  1874,  the 
twelve  years'  bar  to  a  redemption  suit  from  the 
time  when  the  mortgagee  took  possession,  or 
from  the  last  written  acknowledgment,  is  abso- 
lute, and  not  to  be  extended  by  reason  of  any 
disability  of  the  mortgagor.  FtyriUr  v.  Patterson, 
17  Ch.  D.  132 ;  50  L.  J.,  Ch.  603  ;  44  L.  T. 
466 ;  29  W.  R.  463. 

xyectment  by  Legal  Mortgagee — ^Time  eeasei 
to  Bon  from  Commencement  of  Action.] — A 
legal  mortgage  of  freehold  land  in  1856 ;  no 
possession  by  the  mortgagee,  and  no  payment  of 
principal  or  intere^  to  him,  nor  any  acknow- 
ledgment of  his  title.  In  1870  a  bill  by  the 
mortgagee  for  redemption  or  foreclosure  ;  in  1874 
a  decree  nisi  for  redemption  or  foreclosure ;  and 
in  1877  an  order  absolute  for  foreclosure.  In 
1878  an  action  by  the  mortgagee  to  recover 
possession  of  the  land: — Held,  that  although 
brought  more  than  twenty  years  after  the  date 
of  the  mortgage  deed  the  action  was  not  barred 
by  the  Statutes  of  Limitations  (3  &  4  Will.  4, 
c.  27,  and  1  Vict.  c.  28).  Pugh  v.  Heath,  7  App. 
Cas.  236  ;  51  L.  J.,  Q.  B.  367 ;  46  L.  T.  321  ;  30 
W.  R.  553— H.  L.  (E).  Affirming  Heath  v. 
Pugh,  6  Q.  B.  D.  345 ;  50  L.  J.,  Q.  B.  473 ;  44 
L.  T.  327  ;  29  W.  R.  904— C.  A. 

Semble,  per  Earl  Cairns,  that  the  action, 
being  brought  by  one  who  had  become  absolute 
owner  of  the  land  under  the  foreclosure  decree, 
was  an  action  as  to  which  the  right  to  bring  it 
must  be  taken  to  have  accrued  within  s.  2  of 
3  &  4  Will.  4,  c.  27,  at  the  date  of  that  decree  ; 
and  that  s.  3  of  that  act  in  defining  when  the 
right  shall  be  deemed  to  have  accrued  is  not 
necessarily  exhaustive,  or  otherwise  inconsistent 
with  this  view.    Ih, 

Action  for  Secovery  of  Land — ^Foreclosnre.] — 
A  foreclosure  action  is  an  action  for  the  recovery 
of  land,  and  is  thef  ef  ore  not  within  s.  40  of  3  &  4 
Will.  4,  c.  27,  but  is  within  ss.  2  and  21,  and 
consequently  within  the  supplementary  enact- 
ment of  1  Vict.  c.  28.  Harlock  v.  Ashberry,  19 
Ch.  D.  639  J  51  L.  J.,  Ch.  394  ;  46  L.  T.  356  ;  30 
W.  R.  327— C.  A. 

Acknowledgment— Payment  of  Principal  or 


Interect  by  Mortgagor  or  his  Agent] — ^A  pay- 
ment to  come  within  the  1  Vict.  c.  28,  must  be  a 
payment  of  principal  or  interest,  and  must  be 
made  by  the  mortgagor  or  some  person  bound  to 
pay  principal  or  interest  on  his  bdialf.    lb, 

Hatnre  of   Payment.]- So    the   word 

«  paid  "  in  3  &  4  WUL  4,  c.  27,  s.  40,  involves  by 
implication  the  addition  of  ^'  the  person  liable  to 
pay."  Therefore  a  payment  of  rent  made  by  a 
tenant  of  the  mortgaged  property  to  the  mort- 
gagee in  consequence  of  a  notice  by  the  m^ort* 
gagee  requiring  the  rent  to  be  paid  to  him  is  not 
such  a  payment.    lb. 

The  principle  underlying  all  the  Statutes  of 
Limitations  is  that  a  payment  to  prevent  the 
barring  by  statute  must  be  an  acknowledgment 
by  the  person  making  the  payment  of  h^  lia- 
bility, and  an  admission  of  the  title  of  the  person 
to  whom  the  payment  is  made.    lb. 

Freeholds  and  leaseholds  were  mortgaged  in 
1822.  The  mortgagor  devised  and  bequeathed 
his  residuary  estate  upon  trust  to  pay  his  debts, 
including  mortgage  debts,  and  afterwards  on 
trust  for  H.  A  beneficial  tenant  for  life  under 
the  will  of  the  mortgagor  in  a  moiety  of  a  free- 
hold not  comprised  in  the  mortgage,  and  also 
interested  in  the  residue  under  the  will  of  H., 
paid  interest  on  the  mortgage  down  to  her  death 
in  1859 : — Held,  that  such  payment  prevented 
the  Statutes  of  Limitations  being  a  bar  to  the 
mortgagee's  proceeding,  either  against  the  pro- 
perty comprised  in  the  mortgage  or  on  the  cove- 
nant for  repayment  against  the  estate  of  the 
mortgagor.  Pears  v.  Laing,  12  L.  R.,  Eq.  41  ; 
40  L.  J.,  Ch.  226;  24  L.  T.  19;  19  W.  R. 
653. 

When  a  demise  for  a  term  of  1,000  years  by 
way  of  mortgage  is  created  in  land,  and  no  pay- 
ment of  principal  or  of  interest  or  acknowledg- 
ment is  made  for  more  than  twenty  years,  and 
the  mortgagor  and  those  claiming  under  him 
remain  in  possession  of  the  premises  without 
interruption,  the  title  of  the  mortgagee  under 
the  mortgage  is  thenceforth  barred.  Hemming 
V.  Blanton,  42  L.  J.,  C.  P.  158;  21  W.  R. 
636. 

Therefore  a  payment  of  arrears  of  interest  and 
the  principal  to  the  mortgagee  under  a  decree  in 
a  foreclosure  suit,  after  that  time  has  eli^psed, 
does  not  revive  the  title  in  the  mortgagee,  aiid  an 
ejectment  does  not  then  lie  to  recover  the  posseis- 
sion.    Tb, 

Payment  of  Interest — 'BXtttt  onCo-Heixs.] 

— On  the  death  of  the  mortgagor  in  1833,  his 
widow  (who  was  entitled  to  dower)  took  poeees- 
sion  of  the  mortgaged  estate,  with  the  consent  of 
the  co-heirs,  and  de  paid  interest  on  the  mort- 
gage. In  1858,  the  mortgagee  instituted  a  suit 
to  realize  his  mortgage,  in  which  it  did  not 
appear  that  any  interest  had  been  paid  by  one 
of  the  co-heirs  during  the  interval : — Held,  that 
the  payment  of  the  interest  by  the  widow  pre- 
vented the  statute  running,  for  either  sach  co- 
heir was  himself  barred,  or  the  payment  of 
interest  had  been  made  on  his  behalf.  Am^s  v. 
Mannering,  26  Beav.  583. 

By  Tenant  in  Tail.]— A  mortgagee  in  fee 

in  possession  for  more  than  twenty  years,  having 
devised  the  estate  to  his  son  in  tail,  with  limita- 
tions over  ; — Held,  that  an  acknowledgment  by 
the  tenant  in  tail  of  the  mortgage  title  restored 
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the  right  of  redemption,  so  as  to  bind  the  re- 
mainderman ;  and  that  a  purchase  of  the  equity 
of  redemption  by  him,  and  conveyance  of  it  to 
him  in  fee,  gave  him  an  absolute  right  to  the 
estate,  to  the  exclusion  of  the  devisees  in  re- 
mainder under  the  will  of  the  mortgagee,  who 
had,  as  mortgagee,  been  more  than  twenty  years 
in  possession.  Pendleton  v.  Booth,  1  Gift,  36  ; 
29  L.  J.,  Ch.  266  ;  6  Jur.,  N.  S.  840.  Affirmed, 
1  De  G.,  F.  &  J.  81 ;  29  L.  J.,  Ch.  265  ;  6  Jur., 
N.  S.  182  ;  8  W.  B.  101. 

Letter  not  amounting  to.] — A  first  mort- 
gagee in  possession  for  more  than  twenty  years 
was  applied  to  by  the  solicitor  of  *  a  subsequent 
incumbrancer  for  an  account  of  the  rents  and 
profits.  His  reply  as  follows,  "In  answer  to 
your  letter,  I  beg  to  say  that  I  deny  the  claim 
of  your  client,  I  need  only  add,  that  if  he  were 
entitled  to  the  account  it  would  be  of  no  use,  as 
the  rents  and  profits  of  the  estate  have  never 
been  sufficient  to  pay  the  interest  of  the  first 
charge,"  is  not  an  acknowledgment  within  3  &  4 
Will.  4,  c.  27,  s.  28,  of  the  second  incumbrancer's 
right  to  redeem.  Thompson  v.  Bowyer,  9  Jur., 
N.  S.  863  ;  11  W.  R.  976. 

Puisne  Mortgagee.]  — An  acknowledg- 
ment by  a  mortgagor  of  more  than  six  years' 
arrears  of  interest  being  due  upon  a  first  mort- 
gage does  not  preclude  a  puisne  mortgagee  from 
relying  on  the  3  &  4  Will  4,  c.  27.  Bolding  v. 
Lane,  1  De  G.,  J.  &  S.  122 ;  32  L.  J.,  Ch.  219  ; 
9  Jur.,  N.  S.  506. 

Intereit  Unpaid  f^om  Inability.] — ^When 

an  owner  of  an  estate  contracts  for  valuable 
consideration  with  his  mortgagees  to  put  a  man 
in  possession,  and  directs  him  to  apply  the  rents 
in  payment  of  the  interest  on  the  nrat  mortgage, 
and  then  the'  interest  on  the  second,  the  mort- 
gagor cannot  afterwards  urge  that  the  Statute 
of  Limitations  excludes  the  second  mortgagee, 
because  the  rents  were  no  more  than  sufficient 
to  pay  the  first,  and  Uie  second  mortgagee  had 
for  more  than  twenty  years  received  nothing. 
Knight  v.  Bowyer,  23  Beav.  609 ;  3  Jur.,  N.  8. 
968. 

By  one  of  Joint  Kortgagon.] — If  estates 

A.,  B.  and  C.  are  included  in  one  mortgi^,  and 
the  owner  of  A.  pays  the  interest,  the  mortgagee 
is  not  barred  by  7  Will.  4  &  1  Vict.  c.  28,  or  by 
3  &  4  Will.  4,  c.  27,  s.  40,  from  his  remedy 
against  B.  and  C.  Chinnery  v.  Eeana,  11  H.  L. 
Cas.  115 ;  10  Jur.,  N.  8.  856  ;  11  L.  T.  68  ;  13 
W.  R.  20. 

By  one  of  Joint  Kortgagoei— Effect  of.] 

— ^An  acknowledgment  of  the  title  of  a  mort- 
gagor given  by  one  only  of  two  joint  mortgagees, 
who,  on  the  face  of  the  mortgage  deed,  are 
shewn  to  advance  the  money  on  a  joint  account 
as  trustees,  does  not  keep  alive  the  right  of  re- 
demption either  as  against  the  whole  property 
or  against  a  moiety  of  it,  but  is  wholly  inope- 
rative. Richardion  v.  Young e,  6  L.  R.,  Ch.  478 ; 
40  L.  J.,  Ch.  338 ;  26  L.  T.  230  ;  19  W.  R.  612. 

After  Bankmptey  of  Mortgagor.] — In  1828 

the  plaintiff  mortgaged  freehold  property  to  B., 
and  in  1832,  being  about  to  reside  abroad,  he 
gave  a  full  power  of  attorney  to  the  defendant, 
who  was  a  solicitor,  to  receive  the  rents  and 


profits  of  all  his  property,  and  to  apply  them  in 
payment  of  the  incumbrances.  In  1841  the 
plaintiff  settled  accounts  with  the  defendant, 
shewing  a  large  balance  due  to  the  defendant, 
which  the  plaintiff  agreed  to  secure  by  a  mort- 
gage of  his  real  estates  when  required.  In  1845 
the  plaintiff  became  bankrupt,  but  his  assignee 
did  not  interfere  with  the  mortgaged  property, 
and  the  defendant  continued  to  receive  the  rents 
and  profits.  In  1849  the  defendant  took  a  transfer 
himself  of  B.'s  mortgage,  to  which  the  plaintiff 
was  not  a  party.  In  1865  the  defendant  wrote 
a  letter  to  the  plaintiff  expressing  his  readiness 
to  settle  all  accounts.  In  1877  the  plaintiff's 
bankruptcy  was  annulled,  and  the  plaintiff 
brought  an  action  against  the  defendant  claim- 
ing to  redeem  the  mortgage,  and  claiming  an 
account  against  him  as  mortgagee  in  possession, 
and,  by  amendment,  as  agent  and  trustee  for 
him.  The  defendant  pleaded  the  Statute  of 
Limitations : — Held,  that  on  the  plaintiff's  bank- 
ruptcy the  defendant  ceased  to  be  the  agent  and 
attorney  of  the  plaintiff,  and  did  not  become  the 
agent  of  the  assignee :  and  that  even  if  the  as- 
signee would  have  been  entitled  to  call  upon  the 
dd^endant  to  account,  the  plaintiff  did  not,  on 
the  annulment  of  the  bankruptcy,  succeed  to  the 
assignee's  right ;  that  the  plaintiff's  estate  as 
mortgagor  having  ceased  on  the  bankruptcy,  the 
letter  written  to  him  in  1866  coald  not  operate 
as  an  acknowledgment  either  of  his  title  or  that 
of  the  assignee  to  the  equity  of  redemption,  so 
as  to  take  the  case  out  of  the  Statute  of  Limita- 
tions ;  that  as  the  assignee  was  barred  by  the 
statute  the  plaintiff  was  also  barred,  notwith- 
standing the  annulment  of  the  bankruptcy.  The 
action  was  therefore  dismissed  with  costs.  Mark- 
wick  V.  Hardingham,  15  Ch.  D.  339  ;  43  L.  T. 
647  ;  29  W.  R.  361— C.  A. 


After  Twenty  Years'  adverto   Possoi- 


fion.] — ^Whether  an  acknowledgment  of  the  title 
of  the  mortgagor  is  effectual  to  take  the  case  out 
of  the  Statute  of  Limitations,  if  it  is  not  made 
till  after  the  time  limited  by  the  statute  has  ex- 
pired, quere.    Ih.    See  next  ease. 

An  acknowledgment  in  writing  will  be  suffi- 
cient to  exclude  the  operation  of  the  Statute  of 
Limitations  '(3  &  4  Will.  4,  c.  27),  although  not 
given  until  after  the  twenty  years  limited  by  the 
statute  have  expired.  Sanders  v.  Sanders,  60 
L.  J.,  Ch.  367;  44  L.  T.  171  ;  29  W.  R.  413. 
Affirmed,  on  other  grounds,  19  Ch.  D.  373  ;  61 
L.  J.,  Ch.  276  ;  46.  L.  T.  637 ;  30  W.  R.  280— 
C.  A.    See  preceding  case. 

Transfer  without  Privity  of  Mortgagor.] 


— In  1816,  a  mortgagee,  under  a  mortgage 
created  some  years  before,  entered  into  poeses- 
sion  of  the  mortgaged  premises  ;  and  in  1827  he 
executed  a  tranter  of  nis  mortgage  to  another. 
The  transferee  thereupon  entered  into  possession, 
and  in  1828  executed  a  transfer  of  his  mortgage 
to  a  second  transferee,  who  then  entered  into 
possession.  The  mortgagor  was  not  a  party  to 
either  transfer,  and  had  not,  from  the  time  the 
original  mortgagee  entered  into  possession,  re- 
ceived any  acknowledgment  in  writing  of  his 
equity  of  redemption.  In  1833,  3  &  4  Will.  4,  c. 
27  was  passed.  In  1846,  the  representative  of 
the  mortgagor  filed  a  bill  for  redemption  against 
the  representatives  of  the  second  transferee  : — 
Held,  that  the  statute  operated  retrospectively, 
by  taking  from  the  mortgagor  the  benefit  of  the 
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acknowledgment  which  had  already  been  made 
of  the  mortage  title  in  the  transfers  of  1827  and 
1828  ;  and  that  the  suit  (as  to  that  estate)  was 
therefore  barred,  Batchelor  v.  MiddJeton,  6 
Hare,  75. 

Express  Trusts.] — ^A  mortgage  of  real  estate 
made  by  way  of  a  conveyance  to  a  trustee,  upon 
trust  to  sell  at  discretion,  and  out  of  the  pro- 
ceeds of  sale  to  pay  the  mortgage  debt,  and  to 
pay  the  surplus  moneys  to  the  mortgagor,  does 
not  constitute  an  express  trust  in  favour  of  the 
mortgagor  within  3  &  4  Will.  4,  c.  27,  s.  25. 
LocUng  v.  Parker,  8  L.  R.,  Ch.  30  ;  42  L.  J.,  Ch. 
257  ;  27  L.  T.  635  ;  21  W.  R.  113. 

Under  such  a  mortgage  the  only  right  of  the 
mortgagor  is  to  redeem,  and  he  cannot  file  a  bill 
for  a  sale.  The  only  right  of  the  mortgagee  is 
to  have  the  property  sold,  and  he  is  not  entitled 
to  foreclose,    ii. 

The  mortgagor's  right  to  redeem  under  such  a 
mortgage  is  barred  by  twenty  years*  possession 
by  the  mortgagee  without  any  acknowledgment 
of  the  mortgagor's  title.    lb. 

When  the  money  due  upon  a  mortgage  has 
been  paid  to  the  mortgagee,  but  no  reconvey- 
ance has  been  executed,  the  mortgagor  becomes 
from  the  date  of  such  payment  a  tenant  at  will 
to  the  mortgagee,  and  the  legal  estate  of  the 
mortgagee  is  extinguished  by  thirteen  years' 
adverse  possession  of  the  mortgagor.  The  25th 
section  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27)  relates  to  express  trusts  only,  and 
does  not  apply  to  the  relation  between  a  mort- 
gagee whose  mortgage  has  been  satisfied  and 
the  mortgagor.  Sands  v.  Thompso-n,  22  Ch.  D. 
614  ;  52  L.  J.,  Ch.  406  ;  48  L.  T.  210  ;  81  W.  R. 
397. 

The  second  mortgagee  of  a  ship  claimed  an 
account  against  the  first  mortgagee,  who  had  sold 
the  vessel  upon  the  mortgagor  becomingbankrupt. 
Defendant  offered  to  pay  a  specific  amount.  The 
action  having  been  commenced  more  than  six 
years  after  the  sale,  the  defendant  pleaded  the 
Statute  of  Limitations.  The  plaintiff  set  up  an 
express  trust  as  a  bar  to  the  statute : — Held,  that 
there  was  no  express  trust ;  that  in  case  of  an 
ascertained  surplus  the  first  mortgagee  might  be 
constructively  a  trustee  of  the  surplus,  but  after 
six  years,  evidence  could  not  be  adduced  to 
prove  a  surplus.  Banner  v.  Berridge,  18  Ch.  D. 
254  ;  50  L.  J.,  Ch.  630  ;  44  L.  T.  680  ;  29  W.  R. 
844  ;  4  Asp.  M.  C.  420. 

Tanner  v.  Heard  (23  Beav.  555)  explained. 

18.  ecclbbiastical  and  charitable 

Bodies. 

Eoelesiastieal  Ck>inxiiii8ioner8 — Snrrender  of 
Lease.] — An  allotment  under  an  Inclosure  Act 
(descnoed  as  137  A)  was  made  in  respect  of 
premises  held  by  a  person  under  lease  from  a  dean, 
the  property  leased  being  that  of  the  dean  in 
right  of  his  deanery.  By  the  29th  section  of  3 
&  4  Will.  4,  c.  27,  a  dean  could  recover  possession 
of  such  land  within  the  term  of  sixty  years  from 
the  time  when  the  right  of  action  first  accrued. 
By  the  3  &  4  Vict.  c.  113,  deanery  lands,  after 
the  death  of  any  dean  then  in  possession,  passed 
to  the  Ecclesiastical  Commissioners ;  and  the 
57th  section  of  that  statute  declared  that  ^  the 
Ecclesiastical  Commissioners  shall  for  the  pur- 
pose of  enforcing  payment  of  all  profits  and 


emoluments  to  be  paid  to  them,  and  of  obtaming' 
possession  of  all  lands,  tithes,  or  other  heredita> 
ments  vested  in  or  accruing  to  them  as  aforesaid, 
and  of  recovering  the  rents  and  profits  thereof, 
have  and  enjoy  all  rights,  powers,  and  remedies 
at  law  and  in  equity  which  belonged,  or  belong, 
or  would  belong,  or  have  belonged  to  the  holder 
of  the  deaneiy,  &c.,  in  respect  of  which   snch 
profits  and  emoluments,  &c.,  respectively  are,  bj 
or  under  the  provisions  of  this  act,  to  be  paid  or 
accrue  to  and  be  vested  in  the  said  cominis^ 
sioners."    Renewals  of  the  original  leases   had 
been  made,  but  the  allotment  137  A  was  never 
referred  to  in  them.    It  had  been  in  1821  pur- 
chased from  the  representatives  of  the  original 
allottee,  the  title  of  the  dean  to  it  had  never 
been  asserted,  and  it  was,  in  that  way,  held  ad- 
versely to  him.    The  dean  died  in  1854,  and  the 
commissioners  then  came  into  possession,  under 
the  statute,  of  the  property  of  the  deanerj.     In 
1877  the  commissioners  brought  an  action  to  re- 
cover the  allotment : — Held,  first,  that  the  right 
of  action  to  recover  the  land  accrued  at  the  sur- 
render of  the  lease  current  when  the  allotment 
was    made.      Eedestcutical     CommisHoners  t. 
Eowe,  5  App.  Cas.  736  ;  49  L.  J.,  Q.  B.  771  ;  45 
L.  T.  353  ;  29  W.  R.  159 ;  45  J.  P.  36— H.  L.  (E.)- 
Per  Lord  Blackburn  : — There  are  no  wor&  in 
the  57th  section  of  3  &  4  Vict,  c  113,  which,  as 
to  time,  render  the  29th  section  of  the  3  &  4 
Will.  4,  c.  27,  applicable  to  the  commissionen. 


Bights  of  Dean.] — Held,  secondly  (dis- 


sentiente  Lord  Blackburn),  that  under  the  words 
of  the  57th  section  the  commissioners  had  the 
same  time  within  which  to  enforce  their  daim  to 
the  property  that  the  dean  would  have  had 
under  the  29th  section  of  3  &:  4  WilL  4,  c  27. 
There  is  a  legal  continuity  between  the  rights, 
powers,  and  remedies  of  the  dean,  and  those  of 
the  commissioners.  His  right  of  action  was 
transferred  to  them  by  statute,  and  was  not 
barred  by  the  mere  fact  of  the  transfer.    Tb. 

19.  EXTINQUISHMEKT  OF  RiOHTB. 

Hecessity  of  Possession.] — Semble,  that  the 
effect  of  s.  34  of  3  &  4  Will.  4,  c.  27,  is  to  give 
title  by  possession  for  twenty  years,  but  that 
such  twenty  years'  possession  must  be  either  by 
the  same  persons,  or  several  persons  claiming 
one  from  another.  Doe  d.  Carter  v.  Barnard^ 
13  Q.  B.  945  ;  18  L.  J.,  Q.  B.  306. 

Sight  to  Bent.] — ^A  defendant  in  r^levin 
avowed  the  taking  of  the  goods  for  arrears  of 
an  ancient  quit-rent  issuing  out  of  a  tenement 
held  of  him  as  lord  of  a  manor  by  fealty  and 
rent.  The  last  payment  was  made  on  the  25th 
of  January,  1826,  for  rent  due  on  the  4th  of 
October,  1824.  The  distress  was  made  on  the 
13th  of  May,  1845  : — Held,  that  by  the  operation 
of  2  &  3  Will.  4,  c.  27,  ss.  2,  3,  and  34,  the  rent 
was  extinguished  by  the  lapse  of  twenty  yeais 
from  the  day  on  which  the  last  payment  was 
made,  and  that  the  limitation  need  not  be  pleaded 
specially,  but  was  available  under  a  plea  of  non 
tenuit.  Be  Beuwooir  v,  Owen,  5  Ex.  166  ;  19 
L.  J.,  Ex.  177— Ex.  Ch. 

Where  the  rents  of  mines  are  reserved  by 
means  of  payment  of  produce  in  specie,  the 
profits  will  be  considered  as  accruing  to  the 
lessor  at  the  time  of  receiving  such  produce,  and 
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not  at  the  time  of  the  sale  of  it ;  and,  therefore, 
the  statate  will  run  from  the  time  of  such  re- 
ceipt, and  not  from  the  time  of  such  sale. 
Benys  v.  Shuekburgh,  4  Y.  &  C.  42. 

Adverte  PosMMioii  ehanged  to  Tenanoy.] —  i 

One  who  occupies  as  his  own  land  belonging  to 
another,  and  before  the  expiration  of  twenty 
years  becomes  tenant  to  the  latter  of  land  so 
occupied,  does  not  thereby  change  the  character 
of  his  possession,  but  can,  wMlst  he  remains 
tenant,  acquire,  as  against  his  landlord,  a  pre- 
scriptive title  to  the  land  first  occupied  by  him. 
I>ixon  V-  Batv,  1  L.  R.,  Ex,  259  ;  12  Jur.,  N.  S. 
1024  ;  14  W.  R.  836. 

Vnole  as  Xxeentor.]— A  father  seised  of  land 
made  a  will,  invalid  as  to  real  estate,  whereby 
he  appointed  his  brother,  to  whom  he  was  in- 
debted, executor,  and  died,  leaviAg  two  infant 
daughters.  The  uncle  entered  upon  the  real 
estate  and  kept  down  the  interest  on  a  mort- 
gage, and  laid  out  considerable  sums  on  improve- 
ments : — ^Held,  that  the  possession  of  the  uncle 
could  not  be  treated  as  having  been  adverse  to 
his  nieces.  Pelley  v.  Basoonihej  34  L.  J.,  Ch. 
233  ;  11  Jur.,  N.  S.  62  ;  13  W.  R.  306— L.  J. 

KortgagM.] — When  a  demise  for  a  term  of 
1,000  years  by  way  of  mortgage  is  created  in 
land,  and  no  payment  of  principal  or  of  interest 
or  acknowledgment  is  made  for  more  than  twenty 
years,  and  the  mortgagor  and  those  claiming 
.  under  him  remain  in  possession  of  the  premises 
without  interruption,  the  title  of  the  mortgagee 
under  the  mortgage  is  thenceforth  barred.  Hem- 
ming v.  Blanton,  42  L.  J.,  G.  P.  168  ;  21  W.  R. 
636. 

Oeenpation  for  Twenty  Tears.] — The  plaintiff 
proved  twenty  years'  possession  ;  the  ddfendant 
ten  years  following  the  twenty  : — Held,  that 
the  plaintijS  was  entitled  to  recover,  as  his 
earlier  possession  must  prevaiL  Boe  d.  Harding 
V.  Cooke,  7  Ring.  345  ;  5  M.  &  P.  181. 

Entry  after  Title  Barred.] — One  whose  title 
to  real  estate  is  barred  by  3  &  4  Will.  4,  c.  27 
(the  Statute  of  Limitations),  if  he  subsequently 
makes  an  entry,  is  not  thereby  remitted  to  his 
former  title.    Bryan  v.  Cowdal,  21  W.  R.  693. 

Snocessiye  Trespassers.]— Though  by  3  &  4 
Will.  4,  c.  27,  s.  34,  the  right  is  extinguished  at 
the  end  of  twenty  years,  still  adverse  possession 
by  a  succession  of  independent  trespassers,  for 
a  period  exceeding  twenty  years,  confers  no 
rignt  on  any  one  of  them  who  has  not  himself 
had  twenty  years'  uninterrupted  possession,  ex- 
cept as  furnishing  a  defence  to  a  trespasser  in 
possession  against  an  action  by  the  rightful 
owner.  Bixon  v.  Gayfere,  17  Beav.  421  ;  23 
L.  J.,  Ch.  60. 

Seceiyer.] — The  possession  of  a  receiver  in  a 
suit  is  prim&  facie  the  possession  of  the  parties 
who  obtained  his  appointment ;  but  the  solicitors 
of  the  parties  who  had  obtained  the  appointment 
of  a  receiver  having  written  a  letter  to  the 
solicitor  of  an  outside  incumbrancer  stating 
that  the  balances  of  the  rents  would  be  paid  to 
him : — Held,  that  the  possession  of  the  receiver 


thereby  became  the  possession  of  the  outside 
incumbrancer  also,  for  the  purpose  of  preventing 
the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27), 
8.  34,  from  running  against  him.  Penney  v. 
Todd,  26  W.  R.  502. 

Under  Lands  Clauses  Act.] — A  person  shew- 
ing title  by  adverse  possession  for  twenty-six 
years  after  the  expiration  of  a  term  for  192 
years  to  land  taken  under  the  provisions  of  the 
Lands  Clauses  Act,  1846,  will,  in  the  absence  of 
any  claim  by,  or  evidence  of  the  existence  of, 
the  reversioner,  be  deemed  to  be  the  owner  of 
the  land,  and  entitled  to  the  purchase-money 
under  the  Lands  Clauses  Act,  1845,  s.  79.  Metro* 
politan  Street  Improc&ment  Act,  1877,  In  re  ; 
Ch4imberlain,  Ex  parte,  14  Ch.  D.  323 ;  49 
L.  J.,  Ch.  354  ;  42  L.  T.  358  ;  28  W.  R.  566. 


Abandonment  by  Company  of  Land.] — 


A  railway  company  in  1838  bought  part  of  a 
field  under  the  powers  of  their  act,  and  erected 
a  post  and  rail  fence  on  the  boundary.  They 
then  made  a  ditch  within  the  fence,  and  threw 
up  a  bank  on  which  they  planted  a  quickset 
hedge  at  the  distance  of  4ft.  6in.  from  the  fence. 
As  the  hedge  grew  up  the  fence  was  allowed 
to  fall  into  decay,  and  about  the  year  1846  it  was 
removed.  From  the  year  1854  up  to  the  com- 
mencement of  this  action  in  1875,  the  strip  of 
land  between  the  quickset  hedge  and  the  site  of 
the  fence  was  occupied  and  cultivated  with  the 
remainder  of  the  field,  partly  as  an  arable  field 
and  partly  as  garden  ground,  the  railway  com- 
pany in  no  way  interfering  with  it  except  that 
their  workmen  went  over  it  to  trim  the  he^lge  : — 
Held,  that  the  circumstances  conclusively  shewed 
the  strip  between  the  hedge  and  the  line  of  the 
post  and  rail  fence  to  be  superfluous  land  within 
the  meaning  of  the  Lands  Clauses  Consolidation 
Act,  1845,  s.  127,  and  that  it  had  therefore 
vested  in  the  owner  of  the  rest  of  the  field,  and 
moreover  (notwithstanding  jSSpar^y  v.  Tottenham 
Railway  Company,  5  L.  R.,  Eq.  409),  that  the 
owner  of  the  rest  of  the  field  had  had  such  a 
possession  of  the  strip  in  question  as  was  suffi- 
cient to  extinguish  the  title  of  the  company 
under  the  Statute  of  Limitations.  Xorton  v. 
London  and  North-  Western  Mailway  Company, 
13  Ch.  D.  268 ;  41  L.  T.  429 ;  28  W.  R.  173  ; 
44  J.  P.  22— C.  A. 

A  field  adjoining  a  public  road  was  separated 
from  it  only  by  a  hedge  and  bank.  The  trustees, 
who,  under  an  act  of  parliament,  constructed  the 
road  upwards  of  fifty  years  before  the  commence- 
ment of  the  suit,  made  the  hedge  and  bank,  and 
also  made  on  the  field  side  of  the  fence  a  ditch 
of  three  feet  in  breadth.  This  ditch  had  become 
filled  up  and  obliterated,  and  had  never  been  re- 
opened by  the  trustees ;  but  a  ditch  about  a 
foot  wide  had  been  subsequently  made  by  the 
occupier  of  the  field,  and  that  also  had  become 
obliterated.  The  owners  of  the  land  had  always 
included  the  hedge  in  their  leases,  and  the 
tenants  had  held  and  used  the  strip  within  the 
hedge  as  part  of  their  field  for  much  more  than 
twenty  years,  and  had  at  their  own  expense 
trimmed  the  hedge  on  both  sides.  Daring  the 
same  time  the  trustees  had  not  interfered  in  any 
way  with  the  side  of  the  ditch  : — Held,  that 
these  incumbrances  were  not  sufficient  to  con- 
stitute an  adverse  possession,  aad  to  give  the 
owners  of  the  land  a  title  under  the  Statute  of 
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Limitations  to  the  site  of  the  thiee-feet  ditch. 
Searby  v.  Tottenha/in  RaUtoay  Company,  6 
L.  R.,  Eq.  409. 

20.  Payment  of  Iktebest  or  Acknow- 
ledgment. 

By  a  Beceiyer.] — The  payment  of  money  to 
a  mortgagee  by  the  person  liable  to  pay,  in 
respect  of  the  interest  on  the  mortgage,  con- 
tinues the  mortgage  in  all  its  integrity  and  force 
with  respect  to  all  the  estates  properly  com- 
prised in  the  mortgage,  and  which  had  not  been 
aliened  or  conveyed  away  by  the  mortgagee, 
or  with  his  assent.  Chinnery  v.  Evans,  11  H.  L. 
Cas.  116 ;  10  Jur.,  N.  8.  855  ;  11  L.  T.  68 ;  13 
W.  R.  20. 

A  receiver  of  the  rents  of  a  mortgaged  estate  is 
the  receiver  of  the  mortgagor,  and  any  payment 
made  by  such  receiver,  by  order  of  the  court,  is  a 
payment  in  law  by  the  legal  agent  of  the  person 
liable  to  pay  within  3  &  4  Will.  4,  c.  27,  s.  40. 
lb. 

The  words  in  s.  40,  "  by  the  person  by  whom 
the  same  shall  be  payable,  or  ms  agent,''  apply 
equally  to  the  makmg  of  a  payment  and  the 
signing  of  an  acknowledgment.-  lb. 

The  assignment  by  a  mortgagor  of  outstanding 
terms  to  a  trustee  for  the  purchaser  is  not  a  pos- 
session of  a  prior  incumbrancer  within  the  3  &  4 
Will.  4,  c.  27,  s.  42,  so  as  to  entitle  the  mortgagee 
to  more  than  six  years'  arrears  of  interest.    lb. 

By  a  Stranger.]— But  the  payment  of  interest 
on  a  mortgage  by  a  mere  stranger  would  not  be  a 
payment  within  3  &  4  Will.  4,  c.  27,  ss.  40,  42. 
lb. 

By  Tenant  for  Life.]— By  a  settlement  of  1813, 
a  sum  of  500/.  was  charged  on  lands,  payable  on 
the  death  of  the  settlor,  who  died  in  1846.  At 
Uiat  time  the  lands  were  limited  to  R.  D.  for 
life,  with  remainder  to  J.  D.  in  taiL  No  in- 
terest was  paid,  nor  was  there  any  acknow- 
lednnent  of  the  charge  by  any  one  until  the 
12th  of  May,  1873,  when  R.  D.,  without  the 
consent  or  knowledge  of  J.  D.,  paid  the  person 
then  entitled  to  the  charge  the  amount  thereof, 
and  six  years'  interest,  and  took  an  assignment 
of  the  charge  to  a  trustee  for  himself.  On  the 
19th  of  May,  1873,  R.  D.  and  J.  D.  joined  in  dis- 
'  entailing  the  lands.  No  notice  of  the  charge,  or 
the  recent  assignment  of  it,  was  taken  in  the  dis- 
entailing deed.  In  an  action  brought  in  1879,  to 
raise  the  charge  by  a  sale  of  the  lands  : — ^Held, 
that  J.  D.  was  not  bound  by  the  payment  of  in- 
terest in  1873,  and  that  the  charge  was  barred  by 
the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27), 
s.  40.    Becker  v.  Delacmr,  11  L.  R.,  Ir.  187. 

Appropriation— -Paymentf  in  Bxeets  of  Debt] 
— S.,  being  indebted  to  his  bankers  in  1826,  as- 
signed to  them  an  annuity  of  201,  a  year,  payable 
during  three  lives  and  the  lives  and  life  of  the 
survivors  and  survivor,  for  securing  200?.,  part  of 
his  balance.  S.,  in  1828,  mortgaged  to  them  the 
equity  of  redemption  of  a  leasehold  estate  for 
securing  his  general  balance  of  1,500?.  Interest 
was  paid  on  the  mortgage  up  to  1832,  first,  to  the 
bankers  (who  became  bankrupt  in  1828),  and 
afterwards  to  their  assignees  ;  and  who  received 
the  annuity  until  1847,  when  the  annuity  ex- 
pired, and  the  money  thus  received  was  more 


than  enough  to  pay  the  200L  In  1834,  the  first 
mortgagee  of  the  leasehold  estate  entered  into 
possession  of  the  property,  and  remained  in  pos- 
session. In  1853,  S.  filed  a  bill  against  the  mort- 
gagee for  redemption : — Held,  that  the  payments 
of  the  annuity  having  exceeded  the  200/.,  must 
be  taken  to  have  been  made  in  reduction  of  the 
general  balance  due  on  the  mortgage,  and  having 
been  made  within  twenty  years,  the  same  took 
the  case  out  of  the  operation  of  the  3  &  4  WUL  4, 
c.  27,  ss.  40,  42.  Staley  v.  Barrett,  26  L.  J.,  Ch. 
321— L.  J. 

Of  Bond.] — Money  due  on  a  bond  by  an  ances- 
tor is  not  a  sum  of  money  payable  oat  of  land 
within  8.  40.  Roddam  v.  Morley,  1  De  G.  &  J. 
1 ;  26  L.  J.,  Ch.  438  ;  3  Jur.,  N.  8.  449. 


Payment  of— Inenmbranee'on  Estate.]— 


A  party,  being  indebted  by  bond,  devised  real 
estate  to  his  son  for  life,  with  remainder,  subject 
to  a  term  for  the  payment  of  ](^acie8,  to  his 
grandson  in  tail,  and  died.  Upwards  of  twenty 
years  after  the  date  of  the  latest  of  the  bonds,  the 
tenant  for  life  and  his  assignee,  for  value,  filed  a 
bill  against  the  tenant  in  tail  and  the  legatees, 
alleging  that  the  tenant  for  life  had  paid  off  the 
bonds,  and  seeking  to  stand  in  the  shoes  of  the 
obligees  as  against  the  inheritance.  The  tenant 
in  tail  pleaded  the  statute,  the  other  l^atees  did 
not : — ^Held,  that  the  payment  of  the  bonds  bj 
the  tenant  for  life  did  not  constitute  him  an  in- 
cumbrancer on  the  estate,  and  that  the  bonds 
themselves,  being  more  than  twenty  years  old, 
the  presumption  was  that  they  had  been  satisfied. 
Morley  v.  Morley,  5  De  G.,  M.  &  G.  610 ;  25  L.  J., 
Ch.  1  ;  1  Jur.,  N.  S.  1097. 


Hot  within  <*  Judgment  and  Spedaltj 


Debts."]— In  1806,  bonds  for  payment  of  money 
were  given  by  B.,  with  warrants  of  attorney  to 
confess  judgment.  The  conditions  were,  to  pay 
the  principal  upon  the  death  of  B.,  with  interest 
on  the  first  bond  from  the  day  of  its  date,  and  on 
the  latter  from  the  day  of  the  death  of  the 
obligor.  The  obligees  were  T.,  a  son  of  the 
obligor,  and  C,  in  whom  the  bonds  were  vested 
as  trustees  of  the  marriage  settlement  of  G-.,  upon 
trusts  for  the  benefit  of  the  children  of  the  mar- 
riage. In  1807  the  real  estates  of  B.  were  settled 
upon  T.,  one  of  the  obligees,  subject  to  a  t^m  of 
300  years,  for  raising  6,000Z.,  which  was  to  be 
applied  in  satisfying  a  debt,  and  tiie  ronainder 
was  to  go  towards  payment  of  "^  judgment  and 
specialty  debts  then  owing  by  B."  The  obligor 
died  in  1816,  leaving  his  son  T.his  executor,  who 
survived  his  co-trustee  G.,  and  died  in  1836.  On 
the  death  of  T.,  B.  came  into  possession  of  the 
estates.  On  a  bill  filed  by  the  children  of  O. 
against  B.  and  his  children,  who  were  entitled  to 
the  estates  subject  to  the  term,  and  also  against 
the  owners  of  the  term,  praying  for  an  account, 
and  payment  of  the  amount  due  on  the  bonds, 
and  that  the  same  might  be  decreed  to  be  weU 
charged  on  the  lands  included  in  the  term : — 
Held,  that  the  bonds  did  not  come  within  the 
description  of  ^*  judgment  and  specialty  debts 
now  due  and  owing,"  and  therefore  were  not  a 
charge  upon  the  estate  subject  to  the  term,  but 
that  the  children  of  G.  were  entitled  to  be  paid 
out  of  the  general  assets  of  the  obligor,  of  whidi 
the  money  to  be  raised  by  the  term  formed  part. 
Burr  owes  v.  Gore,  6  H.  L.  Cas.  907 ;  4  Jur.,  N.  S. 
1245. 
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Held,  also,  that  the  statute  was  no  bar  to  the 
right  of  the  cestnis  que  trustent,  the  children  of 
G.,  to  sue  upon  the  bonds,  although  the  obligees 
were  barred,  inasmuch  as  B.  was  their  trustee, 
and  his  was  the  hand  to  pay  and  the  hand  to 
receive.    lb. 


Held  by  Tmitee.] — T.  being  the  trustee 


of  the  bonds  and  the  personal  representative  of 
B.,  the  right  of  the  cestuis  que  trustent  did  not 
accrue  until  the  death  of  G.  in  1846,  and  there- 
fore the  statute  did  not  apply.    lb, 

Contraet  for  Sale — Purchase-money  Unpaid.] — 
A  contract  for  the  sale  of  an  estate  made  inMarch, 
1811,  stipulated  that  t^e  purchase-money  should 
be  paid  in  on  the  13th  of  May  following.  The 
purchase-money  was  not  paid,  but  the  purchaser 
entered  into  possession,  and  he  and  persons 
claiming  under  him  continued  in  such  posses- 
sion. In  1834,  their  agent  signed  a  written 
acknowledgment  of  the  vendor's  title,  sufficient 
to  take  his  lien  for  the  principal  of  the  pur- 
chase-money out  of  the  3  &  4  Will.  4,  c.  27,  s. 
40.  In  1849,  the  assignees  of  the  vendor  filed  a 
bill  in  equity,  seeking  to  enforce  the  vendor's  lien 
on  the  estate  for  the  purchase-money :— Held, 
that  the  42nd  section  did  not  apply  to  the  arrears 
of  interest,  but  that  the  whole  was  recoverable 
from  the  13th  of  May,  1811.  Ta/t  v.  Stevenson, 
5  DeG.,M.  &G.  736. 

21.  Arbeabs  of  Doweb. 

A  widow's  right  to  sue  in  equity  for  dower  is 
barred  when  she  has  not,  for  upwards  of  thirty 
years,  taken  any  proceediugs,  either  at  law  or  in 
equity,  to  have  it  assigned  to  her.  Marshall  v. 
Smith,  34  L.  J.,  Ch.  189  ;  10  Jur.,  N.  S.  1174  ;  11 
L.  T.  443  ;  13  W.  R.  198. 


22.  Arbeabs  of  Rent  ob  Intbbbst. 
a*  Generally* 

Interest]— The  3  &  4  WilL  4,  c.  27,  s.  42, 
does  not  apply  to  any  case  in  which  there  is 
not  strictly  a  suit  or  an  action  for  the  reco- 
very of  interest.  JSdmunde  v.  Wavgh,  1  L.  R., 
Eq.  418  ;  36  L.  J.,  Ch.  234  ;  12  Jur.,  N.  S.  326  ; 
13L.'T.  739;  14  W.  R.  257. 

Therefore  where,  under  a  power  of  sale  in  a 
mortgage  deed,  the  property  mortgaged  was  sold, 
and  the  proceeds  paid  into  court  to  the  general 
credit  of  an  account  in  an  administration  suit  of 
the  estate  of  the  mortgagee,  upon  a  petition  by 
trustees  of  the  parties  beneficially  entitled  to  the 
fund  in  court : — Held,  that  they  were  entitled  to 
the  full  arrears  of  interest  on  the  mortgage,  the 
fund  after  sale  having  been  in  their  possession, 
and  no  recovery  by  distress,  suit,  or  action  being 
requisite.    lb, 

BeUef  of  Land.]— The  3  &  4  Will.  4,  c.  27,  s. 
42,  has  reference  only  to  the  land  on  which  a 
demand  is  secured,  the  object  being  to  relieve 
land  from  arrears  of  chaises  beyond  six  years  ; 
and  this  object  is  not  affected  by  the  terms  of 
the  3  &  4  Will.  4,  c.  42,  s.  3,  which  relates  to  a 
different  subject^  namely,  to  personal  actions 
only.  Hunter  v.  Nocholde,  1  Mac.  &  G.  640  ;  1 
H.  &  T.  644  ;  19  L.  J.,  Ch.  177  ;  14  Jur.  266. 

The  3  &  4  Will.  4,  c.  42,  s.  3,  is  to  be  treated  as 
an  exception  out  of  the  42nd  section  of  E  &  4 


Will.  4,  c.  27,  and  the  construction  of  the  two 
acts,  taken  together,  is,  that  no  more  than  six 
years'  arrears  of  rent  or  interest  in  respect  of  any 
sum  charged  upon  or  pa3rable  out  of  land  or 
rent  shall  be  recovered  by  any  distress,  action 
or  suit,  other  than  and  except  in  actions  upon 
covenant  or  debt  upon  specialty,  in  which  case 
the  limitation  is  twenty  years.    lb. 

The  42nd  section  of  the  3  &  4  Will.  4,  c.  27,  is 
not  repealed  by  3  &  4  Will.  4,  c.  42.  Humfrey 
V.  Q«ry,  7  C.  B.  567. 

Bent— Claim  by  Lnnatie.] — A.  was,  from  the 
2nd  of  July,  1805,  tiU  the  10th  of  July,  1841 
(when  he  was  found  a  lunatic),  and  B.,  his  com- 
mittee, had  ever  since  been,  seised  as  of.  fee  of 
two-thirds  of  a  fee-farm  rent  of  20^.  5s.  per 
annum,  payable  on  the  29th  of  September  and 
26th  of  March,  created  by  letters^patent  of 
Hen.  8.  No  payment  of  this  rent,  or  of  any 
part  thereof,  had  been  made  since  March,  1831^ 
nor  had  there  been  any  acknowledgment  in 
writing  relating  thereto  : — Held,  that  the  case 
was  governed  by  3  &  4  Will.  4,  c.  27,  s.  42,  and 
consequently  that  neither  the  lunatic  nor  his 
committee  was  entitled  to  recover  any  arrears  of 
the  rent  after  the  expiration  of  six  years  from 
the  29th  of  September,  1831.  Hwmfrey  v.  Qeryy 
7  C.  B.  667. 

Collateral  Claima.] — The  limitation  prescribed 
by  8  &  4  Will.  4,  c.  27,  s.  42,  does  not  apply  to  an 
action  on  a  collateral  covenant  for  payment  of  a 
rent  charged  on  land,  and  the  covenantee  may 
recover  damages  for  the  breach  of  that  covenant, 
notwithstanding  his  right  to  recover  the  rent- 
charge  is  barred.  Manning  v.  Phelps,  10  Ex. 
69  ;  24  L.  J.,  Ex.  62. 

Landlord  and  Tenant.] — So  long  as  the  rela- 
tion of  landlord  and  tenant  subsists,  the  right  of 
the  landlord  to  rent  is  not  barred  by  non-payment, 
except  that  under  the  3  &  4  Will.  4,  c.  27,  s.  42, 
the  amount  to  be  recovered  is  limited  to  six 
years.  Arohbold  v.  Scully,  i9  H.  L.  Cas.  360  ;  7 
Jur.,  N.  S.  1169  ;  4L.  T.  160. 

b.  Mortgagee. 

Interest  on  Covenants  to  Pay.] — ^A mortgagee, 
notwithstanding  the  interest  mortgaged  is  rever- 
sionary, can  only  recover  six  years'  arrears  of 
interest  as  against  the  land  mortgaged,  although 
he  may  recover  twenty  years'  arrears  on  the 
covenant  to  pay.  Sinclair  v.  Jackson,  17  Beav. 
406. 

A  mortgagee  in  a  suit  to  foreclose  can  only 
recover  arrears  of  interest  for  six  years  next  pre- 
ceding the  suit,  though  the  principal  and  interest 
are  secured  by  the  covenant  and  bond  of  the 
mortgagor.  Round  v.  Bell,  30  Beav.  121 ;  31 
L.  J.,  Ch.  127. 

After  the  sale  of  an  estate  by  a  trustee  for  a 
mortgagee,  under  a  power  of  sale,  in  a  suit  by 
the  mortgagor,  to  recover  the  surplus  money,  the 
mortgagee  cannot,  under  3  &  4  Will.  4,  c.  27, 
retain  more  than  six  years'  arrears  of  interest 
out  of  the  purchase-money.  Mason  v.  JBroad- 
bent,  33  Beav.  296 ;  9  L,  T.  566  ;  12  W.  R. 
1118. 

Where  a  married  woman,  entitled,  after  the 
death  of  a  tenant  for  life,  to  a  share  of  a  fund 
arising  from  moneys  the  proceeds  of  lands  de 
vised  upon  trust  for  sale,  joined  with  her  husbi 
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order  made  in  1860Jiberty  to  enter,  and  did  enter. 
into  possession  of  the  rents  for  the  porpoee  of 
keeping  down  the  interest  on  her  mortgi^e«  and 
paying  the  balance  to  the  tenant  for  life.  In 
March,  1866,  the  tenant  for  life  left  her  home, 
and  was  never  heard  of  afterwards.  On  a  petition 
presented  in  1875  by  the  persons  entitled  in  re- 
mainder, it  was  held  that,  under  the  drcnm- 
stances,  the  tenant  for  life  must  be  taken  to  ioLwe 
died  soon  after  June,  1866.  On  a  petition  pre- 
sented by  the  same  parties  for  an  account  of 
arrears  of  rent  received  by  the  mortgagee : — 
Held,  that  the  petitioners  had  been  guilty  of  no 
laches  in  not  filing  their  petition  till  the  expira- 
tion of  seven  years  after  the  disappearance  of 
the  tenant  for  life,  and  that  they  were,  therefore, 
entitled  to  an  account  of  rents ;  but  that  there 
was  no  fiduciary  relation  between  the  mortgagee 
and  the  petitioners,  and  therefore  they  were  only 
entitled  to  arrears  for  siz  years  before  the  filing 
of  the  petition.  Jfi^knian  v.  Upsall,  4  Ch.  D. 
144  ;  46  L.  J.,  Ch.  245  ;  35  L.  T.  919  ;  26  W.  R. 
176— C.  A.  Varying  2  Ch.  D.  617 ;  24  W.  R. 
694. 


in  a  mortgage,  by  deed  acknowledged,  of  her  re- 
versionary estate,  such  mortgage  containing  a 
covenant  by  husband  and  wife  to  pay  full  in- 
terest : — Held,  that  the  wife's  estate  was  money 
payable  out  of  land  within  3  &  4  Will.  4,  c.  27, 
6.  42  ;  and  that  the  mortgagee  could  not  recover 
more  than  six  years'  arrears  of  interest  on  the 
mortgage  of  such  an  estate.  Bovyyer  v.  Wood- 
m4in,  SJj,  B.,  Eq.  313. 

A  canal  company  conveyed,  under  seal,  the 
canal  works  and  rates  to  a  mortgagee,  to  hold, 
until  repayment  of  certain  money  borrowed,  and 
interest.  There  was  no  covenant  to  repay : — 
Held,  that,  although  the  mortgagee  could  recover 
the  principal  within  twenty  years,  yet  his  remedy 
for  arrears  of  interest  was  limited  to  six  years. 
Hodges  v.  Croydon  Canal  Company^  3  Beav.  86. 

Under  3  &  4  Will.  4,  c.  27,  s.  42,  a  mortgagee, 
irrespective  of  a  covenant  to  pay  or  a  term  to 
secure  the  payment,  is  entitled  to  six  years' 
arrears  of  interest.  Shaw  v.  Johntton^  1  Drew. 
&  Sm.  412  ;  80  L.  J.,  Ch.  646  ;  4  L.  T.  460 ;  9 
W.  B.  629. 

So  far  as  a  covenant  to  pay  affects  the  land,  it 
is  limited  to  six  years.    Ih, 


Where   Ezpreis   Tmst   is   Created.]— 

When  a  term  is  created  on  an  express  trust  to 
secure  principal  and  interest,  the  3  &  4  Will.  4, 
c.  27,  s.  42,  does  not  operate  as  a  bar,  and  a 
mortgagee's  right  is  not  confined  to  six  years. 

Equitable  Mortgagee.]- A  corporation 

agreed  to  purchase  freehold  premises  subject  to 
an  equitable  mortgage,  with  an  agreement  to 
give  a  legal  mortgage,  and  paid  the  money  into 
court.  The  equitable  mortgagee  petitioned  that 
out  of  the  fund  there  might  be  paid  to  him  the 
principal  money  then  due  and  nineteen  years' 
interest : — Held,  that  the  petition  must  be  treated 
as  a  suit  within  3  &  4  Will.  4,  c.  27,  s.  42,  and 
that  the  mortgagee  was  entitled  only  to  his 
principal  money  and  six  years'  interest.  Stead, 
In  re,  2  Ch.  D.  713  ;  46  L.  J.,  Ch.  634  ;  35  L.  T. 
465 ;  24  W.  B.  698. 

Mortgage  not  a  Charge  on  Beolty.]- 

A.  was  legatee  in  reversion  after  certain  life 
interests  of  a  testatrix's  residuary  personal  estate. 
The  estate  consisted  wholly  or  chiefly  of  3,000Z. 
invested  on  mortgage  of  real  estate  by  the  testa- 
trix and  continued  on  such  investment  by  her 
trustees.  A.  mortgaged  his  interest  in  the  3,000Z., 
and  after  sixteen  years  (during  which  A.  paid  no 
interest  on  his  mortgage)  A,'s  reversion  fell  into 
possession: — Held,  that  A.'s  mortgagee  was 
entitled  as  against  the  residuary  estate  to  recover 
the  whole  arrears  of  interest,  the  mortgage  by 
A.  not  being  a  charge  on  real  estate  within  s.  42 
of  the  Statute  of  Limitations  (3  &  4  Will.  4,  c. 
27)."  Smith  v.  Hill,  9  Ch.  D.  143  ;  47  L.  J.,  Ch. 
788  ;  38  L.  T.  638  ;  26  W.  B.  878. 

Semble,  however,  that  if  it  had  been  a  charge 
on  real  estate,  the  fact  of  the  interest  being  re- 
versionary would  not  have  prevented  the  opera- 
tion of  s.  42  in  barring  arrears  of  interest  beyond 
six  years.    lb. 

Laches.]- In  1859  a  suit  for  administra- 
tion was  instituted  by  a  tenant  for  life  under  a  will 
of  leaseholds,  who  subsequently  mortgaged  her 
life  Interest.    The  mortgagee  obtained,  under  an 


Turnpike  Tolls.]  —  Turnpike  tolls  are  nc^ 
within  the  3  &  4  Will.  4,  c.  27  ;  and  consequently, 
more  than  six  years'  arrears  of  interest  may  be 
recovered  on  a  mortgage  of  turnpike  tolls,  not- 
withstanding s.  42.  Mellith  v.  Brook,  3  Beav.  22. 

Bond  in  Addition  to  Mortgage.]  —  Where 
a  debt  is  secured  by  a  bond  and  a  covenant  of 
the  debtor,  as  well  as  by  a  mortgage  of  his  lands, 
the  mortgagee  will  be  entitled,  under  3  &  4  Will. 
4,  c.  27,  s.  42,  and  3  &  4  Will.  4,  c.  42,  s.  3,  to 
carry  back  the  interest  account  in  a  suit  to  fore- 
close the  mortgage  for  a  period  of  twentv  years. 
Bu  Vigier  v.  Lee,  2  Hare,  326 ;  12  L.  J.,  Ch.  345 ; 
7  Jur.  299. 


o.  Annuities  and  Bent-oliargea. 

Accrual  of  Bight] — An  annuitant  claiming 
under  a  will,  who  has  never  received  the  annuity, 
is  barred  from  his  remedy  of  distress  or  action 
by  3  &  4  Will.  4,  c.  27,  when  more  than  twenty 
years  have  elapsed  since  the  right  to  the  annuity 
first  accrued  to  him.  James  v.  Salter,  4  Scott, 
168 ;  3  Bing.  N.  C.  544 ;  5  D.  P.  C.  496  ;  3  Hodges, 
70  ;  1  Jur.  135. 

Annuity  or  Bent-charge.] — An  action  upon  a 
covenant  in  an  indenture,  granting  an  annuity 
or  a  rent-charge  issuing  out  of  land,  may  be 
brought  within  the  period  of  twenty  years,  limited 
by  3  &  4  Will.  4,  c.  42,  s.  3,  and  is  not  barred  by 
3  &  4  Will.  4,  c.  27,  s.  42,  which  limits  the  re- 
covery of  arrears  of  rent  within  six  years. 
Strachan  v.  Tho^ias,  4  P.  &  D.  229  ;  12  A.  &  E. 
536;  4  Jur.  1183. 

Bent  charged  on  Land.]— The  3  &  4  Will.  4, 
c.  27,  s.  42,  limiting  the  period  within  which  an 
action  may  be  brought  "  to  recover  any  land  or 
rent  *'  does  not  apply  to  an  action  on  a  covenant 
to  pay  a  rent  charged  on  land.  Manning  t. 
Phelps,  10  Ex.  69  ;  24  L.  J.,  Ex.  62. 

Arrears  of  Annuity.] — Arrears  of  an  annuity 
are  recoverable  for  more  than  six  years  if  there 
is  a  term  to  secure  it.  Snow  v.  Booth,  8  Be  Q., 
M.  &  G.  69 ;  26  L.  J.,  Ch.  417;  2  Jar.,  K.  &  24i« 
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Three  annaities,  charged  upon  an  estate,  were 
granted  in  1814.  No  payment  had  been  made  in 
respect  of  them  since  March,  1815.  In  January, 
1855,  a  bill  was  filed  for  aeb  account  of  the  rents 
and  profits  of  the  estate,  and  payment  of  the 
arrears  of  the  annuities : — Held,  that  the  3  &  4 
Will.  4,  c  27,  8.  42,  did  not  operate  as  a  bar. 
Xni^ht  V.  Bowyei'y  26  L.  J.,  Ch.  796 ;  3  Jur.,  N.  S. 
968.  Affirmed,  27  L.  J.,  Ch.  521 ;  4  Jur.,  N.  S. 
569. 

Arrears  of  an  annuity  charged  on  a  reversionary 
interest  in  land  are  recoverable  more  than  six 
years  after  the  same  became  payable,  the  3  &  4 
Will.  4,  c.  27,  8.  2,  having  no  application  so  long 
as  the  interest  is  reversionary.  Wlieeler  v. 
Hoxoell,  3  Kay  &  J.  198. 

But  an  annuity  bequeathed  out  of  personalty  is 
not  within  the  3  &  4  Will.  4,  c.  27,  s.  42.  Ash^ 
well,  In  re,  1  Johns.  112. 

Part  of  Estate.] — Where  a  rent-charge  had 
been  received  from  the  occupier  of  one  part  of 
the  premises  charged  down  to  the  present  time, 
and  then,  for  the  first  time,  had  been  levied  by 
distress  on  the  occupier  of  another  part,  which, 
for  more  than  twenty  years  had  been  in  a  sepa- 
rate ownership,  and  the  owner  or  occupier  of 
which  had  never  paid  the  rent  before : — Held, 
that  the  rieht  to  distrain  for  the  rent  on  that 
portion  of  uie  premises  charged  was  not  barred 
by  3  &  4  Will.  4,  c.  27.  Woodcock  v.  Titterton, 
12  W.  R.  865. 


d.  JudsmentB. 

**  8nmi  Payable  out  of  Land.*'] — Debts  secured 
by  judgments  are  sums  of  money  charged  upon 
or  payable  out  of  land  within  the  3  &  4  Will.  4, 
c.  27,  8. 42,  and  only  six  years*  arrears  of  interest 
can  be  recovered  in  respect  of  such  debts.  Henry 
v.  SmUh,  2  Dru.  &  W.  381 ;  1  Con.  &  L.  506  (Ir.). 

Bond  and  Confesfion  of  Judgment.] — ^A.,  who 
had  a  life  interest  in  certain  estates,  gave  a  bond 
to  a  creditor,  and  a  warrant  of  attorney  to  con- 
fess judgment  for  its  amount.  No  judgment 
was  entered  up.  A.  died  within  three  years  of 
the  date  of  the  bond,  leaving  no  assets,  real  or 
personal.  B.,  his  son,  the  first  tenant  in  tail  of 
the  estates,  entered  into  possession,  and  expressed, 
in  letters  to  the  creditor,  a  wish  to  pay  his 
father's  debts,  but  would  not  give  any  security 
for  them.  B.  made  fl  will,  in  which,  reciting  his 
own  wish,  and  a  promise  in  conformity  with  it, 
made  by  him  to  his  father  and  mother,  he  said, 
"  And  in  case  I  should  not  be  able  to  fulfil  my 
Intentions  during  my  lifetime,  and  that  I  should 
not  have  a  sufficient  fund  for  that  purpose  arising 
from  my  personal  estate,  I  hereby  charge  all  my 
just  debts,  and  also  all  the  debts  of  my  late 
father.  A.,  which  remain  unpaid  at  the  time  of 
my  decease,  upon  all  my  real  estates  whereso- 
ever." He  then  directed  his  trustees  to  stand 
seised  of  aU  his  estates,  **  subject,  in  manner 
aforesaid,  to  the  payment  of  all  my  just  debts, 
and  to  the  debts  of  my  father."  B.  survived 
his  father  many  years.  The  obligee  of  the  bond 
filed  a  charge  thereof  against  the  trustees  under 
the  son's  will : — Held,  that  the  debts  of  the  father 
which  werd  not  barred  by  the  statute  at  the 
death  of  the  father  were  charges  on  the  real 
estates  of  the  son.  O'  Connor  v.  HasJ-am,  5  H.  L. 
Gas.  170. 


ly.    AGAINST  THK   CROWN. 

Generally.] — ^The  crown  not  being  mentioned 
in  the  21  Jac.  1,  c.  16,  s.  3,  is  not  within  its 
operation.  Lambert  v.  Taylor,  4  B.  &  C.  138  ;  6 
D.&L.188 

Adverse  Posiession.] — ^Where  an  entire  manor 
or  other  district  has  been  in  charge  to  the  crown 
within  sixty  years,  acts  done  in  different  parts  of 
it  by  different  persons,  such  as  the  erection  and 
occupation  of  lime-kilns  for  burning  limestone 
found  within  the  district,  and  of  cottages  for  the 
purpose  of  such  occupation,  and  the  sale  of  the 
lime  so  produced,  do  not  amount  to  such  an  ad- 
verse possession  as  to  displace  the  title  of  the 
crown  to  the  district,  although  they  may  have 
been  continued  for. above  sixty  years.  JDoe  d. 
WilluiiM  V.  Roberts,  13  M.  &  W.  520  ;  14  L.  J., 
Ex.  274. 

Land  in  Britiih  Honduras.]— Held,  in  an 

information  of  intrusion  relating  to  land  in 
British  Honduras,  that  the  defendants  having 
shewn  sixty  years'  adverse  possession  therefrom 
before  1817,  by  themselves  and  their  predecessors 
in  title,  without  disturbance  or  effectual  claim 
by  the  crown,  such  information  must  be  dis- 
missed. Att.^  Gen,  for  JBritith  Hondmraa  v.  Bris- 
towe,  6  App.  Cas.  143  ;  50  L.  J.,  P.  C  15 ;  44 

T     rv   1 p    rj 

Although  British  Honduras  was  formally  de- 
clared to  be  a  British  colony,  and  formally  an- 
nexed to  British  dominions  by  a  proclamation 
of  her  Majesty,  dated  the  12th  May,  1862,  yet 
grants  of  land  having  been  made  therein  by  the 
crown  as  early  as  1817  :— Held,  that  the  territo- 
rial sovereignty  of  the  crown  must  be  deemed  to 
have  been  acquired  in  or  before  that  year.    lb. 

Onns  probandi]— The  title  of  the  crown 

to  lands,  of  which  it  has  been  out  of  possession 
for  twenty  years,  may  be  tried  in  an  information 
of  intrusion  itself,  and  need  not  be  first  found  by 
inquest  of  office,  the  only  effect  of  the  21  Jac.  1, 
c.  14,  being  to  throw  the  onus  of  proving  title  in 
the  first  instance,  in  such  case,  upon  the  crown. 
Att.'Oen,  V.  Parsons,  2  M.  &  W,  23. 

Purchase  of  Crown  Lands.] — A  conveyance  of 
a  manor  by  the  commissioners  of  woods  and 
forests  on  the  part  of  the  crown  does  not  entitle 
the  purchaser  to  maintain  ejectment  against  the 
possessor  of  land  inclosed  from  the  waste  of  the 
manor,  more  than  twenty  years  before  the  con- 
veyance, without  leave  of  the  crown.  Doe  d. 
Wall  or  Watt  v.  Morris,  2  Scott,  276  ;  2  Bing. 
N.  C.  189  ;  1  Hodges,  215. 

Implied  Grant.] — A  grant  from  the  crown  of 
undefined  and  unascertained  shares  in  land  will 
not  be  held  void  for  uncertainty  after  long 
modem  possession,  for  in  such  a  case  a  supple- 
mentary and  confirmatory  grant  may  be  pre- 
sumed. Des  Barres  v.  Shey,  29  L.  T.  593  ;  22 
W.  B.  273— P.  C. 

Aetion  for  Forfeiturei.]— The  commencement 
of  a  suit  by  information  by  the  attorney-general 
on  the  part  of  the  crown,  for  the  recovery  of  for- 
feitures under  a  penal  act,  must,  with  reference 
to  the  Statute  of  Limitations,  be  taken  to  the 
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issuing  of  process,  and  not  the  actual  filing  of  the 
information.    Att,'Gen,  v.  Hall^  11  Price,  760. 

Criminal  Proieontlons.] — There  is  no  limita- 
tion at  common  law  to  criminal  prosecutions  by 
indictment.     Dover  v.  Mar^ter,  5  Esp.  92. 

Petitions  of  Bight.]— The  Statute  of  Limita- 
tions cannot  be  pleaded  to  a  petition  of  right. 
RuHomjee  v.  Beg,,  1  Q.  B.  D.  487  ;  46  L.  J.,  Q. 
B.  249  ;  34  L.  T.  278  ;  24  W.  R.  428. 

• 

Claim  upon  a  Bill  of  Exehange.] — The  statute 
may  be  pleaded  to  a  scire  facias  issued  by  the 
crown  against  the  drawer  of  a  bill  of  exchange 
in  the  hands  of  the  crown  debtor,  and  which  has 
been  seized  by  the  sheriff  under  an  inquisition  on 
prerogative  process.  Rex  v.  Morrall,  9  Price,  24. 

Betoms  of  Bevenne.] — Returns  of  any  par- 
ticular subject-matter  by  auditors  in  their  ac- 
counts of  the  crown  revenue,  are  sufficient  proofs 
of  its  having  been  kept  in  charge  to  protect  the 
claim  of  the  crown  m>m  the  operation  of  the  9 
Geo.  3,  c.  16,  although  they  have  returned 
"  Nihil,"  and  the  claim  has  not  been  put  in  suit 
thereon  for  more  than  sixty  years.  Att,-  Oen,  v. 
Eardlev  (Lord),  8  Price,  39  ;  1  Daniel,  271. 

So,  if  the  auditors  make  due  returns  to  the 
office  of  commissioners  for  auditing  the  public 
accounts  of  the  rents  and  other  profits  of  lands, 
forming  part  of  the  crown  revenue,  those  returns 
constitute  a  putting  in  charge  within  that 
statute,  so  as  to  save  the  right  of  the  crown  from 
the  operation  of  that  act ;  although  the  auditors 
have  for  more  than  sixty  years  received  nothing 
in  respect  of  such  revenue,  and  though  the  crown 
within  that  time  had  not  instituted  any  suit  or 
proceeding  to  recover  any  part  of  it.  Att,-  Oen, 
V.  Maxtoelly  8  Price,  76,  n. 
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II.  Ik  Winding  up. — See  Company. 


LIS   PENDENS. 

Doctrine  as  to.]—- The  doctrine  as  to  the  effect 
of  lis  pendens  on  the  title  of  an  alienee,  is  not 
founded  on  any  principles  of  courts  of  equity 
with  regard  to  notice,  but  on  the  ground  that  it 
is  necessary  to  the  administration  of  justice  that 


the  decision  of  the  court  in  a  suit  should  be  bind' 
ing,  not  only  on  the  litigant  parties,  but  ou  those 
who  derive  title  from  them  pendente  lite, 
whether  with  notice  of  the  suit  or  not.  Bellamy 
V.  SaHne,  1  De  G.  &  J.  566  ;  26  L,  J.,  Ch.  T97  ;  3 
Jur.,  N.  S.  943. 

A  person  who,  without  notice  of  a  suit,  pfor- 
chases  from  one  of  the  defendants  piopertj 
which  is  the  subject  of  it,  is  not,  in  consequence 
of  the  pendency  of  the  suit.^  affected  by  an  eqait- 
able  title  of  another  defendant,  which  appears  on 
the  face  of  the  proceedings,  but  of  which  he  baa 
no  notice,  and  to  which  it  is  not  necesaaiy,  for 
any  of  the  purposes  of  the  suit,  to  give  effect.  li. 

What  is.] — When  a  suit  has  been  instituted 
in  order  to  obtain  a  specific  property,  and  the 
object  of  the  suit  may  be  wholly  baffled  by  a 
sale  by  the  defendant  if  the  suit  is  not  registered, 
that  is  a  case  of  lis  pendens.  Plant  v.  Pearmam, 
41  L.  J.,  Q.  B.  169 ;  26  L.  T.  313 ;  20  W.  R. 
314. 

A  petition  to  wind  up  a  company  does  not  con- 
stitute a  lis  pendens  as  a^unst  a  contributory. 
Hiorntouj  Ea:  parte^  2  L.  B.,  Ch.  171  ;  36  L.  J., 
Ch.  190 ;  15  L.  T.  623  ;  15  W.  R.  292— L.  J. 

Operation  ol] — In  a  suit  which  had  been  re- 
gistered as  a  lis  pendens,  a  decree  was  made  for 
administration  of  a  testator's  estate.  The  exe- 
cutrix subsequently  deposited  an  assent  of  the 
testator  with  a  bank  as  security  for  advances. 
The  bank  had  no  notice  of  the  suit : — Held,  that 
the  baulL  had  a  good  lien  on  the  property  depo- 
sited. Berry  v.  Gibbons,  8  L.  B.,  Ch.  747 ;  42 
L.  J.,  Ch.  89  ;  29  L.  T.  88  ;  21  W.  B.  754. 

A  registered  lis  pendens  does  not  create  a 
chaige  or  a  lien  on  the  property,  nor  does  it 
excuse  a  purchaser  from  completing  his  ocm- 
tract ;  it  merely  puts  him  upon  an  inquiry  into 
the  validity  of  the  claim.  Bull  v.  Htttekens,  3t 
Beav.  615  ;  9  Jur.,  N.  S.  954. 

Vacating  Begiftration.] — On  an  appIicatioQ 
under  30  &  31  Vict.  c.  47,  s.  2,  by  a  defendant  in 
a  suit  which  had  b^n  registered  as  a  lis  pendena, 
and  subsequently  by  consent  dismissed  jot  want 
of  prosecution,  the  court  ordered  the  registration 
to  be  vacated  upon  production  of  an  affidavit  of 
service  of  the  notice  of  motion  upon  the  solicitor 
of  one  of  two  plaintiffs  who  could  not  be  found, 
and  upon  the  solicitor  of  the  trustee  in  bank- 
ruptcy of  the  other  plaintiff.  Jervie  v.  BerrUffCf 
44  L.  J.,  Ch.  164  ;  31  L.  T.  426  ;  23  W.  R.  43. 

An  application  under  30  &  31  Vict.  c.  47,  s.  2, 
for  vacating  the  registration  of  a  lis  pendens 
after  the  determination  of  the  litigation  ahould 
be  made  by  motion  or  otherwise  in  the  matter  of 
the  act,  and  of  the  action,  suit  or  proceeding. 
Cluttan  V.  Lee,  45  L.  J.,  Ch.  684  ;  24  W*  R.  607. 

When  an  action  which  was  registered  as  a  lis 
pendens  had  been  dismissed  for  want  of  prosecu- 
tion, the  court,  on  motion  made  ex  parte  on  be- 
half of  the  defendant,  under  30  &  31  Vict,  c  47, 
s.  2,  to  vacate  the  registration,  made  an  order 
nisi,  the  plaintiff  to  shew  cause  within  one  week 
why  the  order  should  not  be  made  abaolute. 
Pooley  V.  Bomnquet,  7  Ch.  D.  541 ;  26  W.  R. 
587. 

When  an  official  liquidator  of  a  company  regis- 
tered the  winding-up  as  a  lis  pendens  against  a 
contributory,  the  Court  of  Chancery  ordered  him 
to  vacate  the  registry.  Thornton,  JSap  parte^ 
mpra. 
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BiYoree— Karriago  Settlement.]— Property 
was  brought  into  a  marriage  settlement  by  the 
wife  only,  but  a  first  life  interest  in  three-eighths 
of  it  was  given  to  the  husband.  6he  obtained  a 
decree  nisi  for  the  dissolution  of  the  marriagei 
but  during  the  hearing  of  hersuit,  and  before  the 
decree  nisi  in  it  had  in  fact  been  pronounced,  the 
respondent  had  given  a  charge  on  his  life  in- 
terest to  his  solicitors  for  the  amount  of  the  costs 
incurred  in  defending  the  suit :— Held,  that,  as 
at  the  time  when  such  charge  had  been  so  given 
by  him  it  had  been  uncertain  whether  the  decree 
nisi  would  have  been  granted  against  him,  the 
court,  in  an  application  to  vary  the  settlement 
by  extinguishing  his  life  mterest  under  it,  could 
not  interfere  with  the  mortgage  so  executed  by 
him  in  favour  of  his  solicitors.  Wigney  v.  Wig- 
ney  (No.  2),  7  P.  D.  228  ;  61  L.  J.,  P.  84 ;  47 
L.  T.  129  ;  31  W.  R.  140. 

Creates  no  Estoppel.]— In  an  action  of  colli- 
sion a  judgment  of  a  foreign  court  nven  in  a 
cause  between  the  same  parties  cannot  be  pleaded 
as  an  estoppel  unless  sucn  judgment  was  obtained 
prior  to  the  institution  of  the  action  in  this 
country  ;  there  being  no  res  judicata,  but  lis  alibi 

gendens,  when  the  plaintiff  instituted  his  action 
ere,  he  can  claim  to  proceed  to' judgment  in  this 
country  if  he  chooses.  The  Delta,  1  P.  D.  393  ; 
45  L.  J.,  P.  Ill ;  35  L.  T.  376  ;  25  W.  R.  46. 


LIYEBY-STABLE  KEEPER. 

See  BAILMENT  akd  HORSE. 


LOAN   SOCIETY. 

See  FRIENDLY    SOCIETY. 


LOCAL   BOARD. 

See  HEALTH. 


LOCAL   GOVERNMENT. 

I.  Adoption  op  Local  Goyernment 
Act. 

1.  By  what  Flacee, 

2.  How  Decided,  2039. 

II.  Obdebs  by  Secbetabt  of  State,  2039. 

III.  In  Metbopolitan  AxE.JL.—8ee  Metbo- 

POLIS. 

IV.  Local  Boabds.-^/^  Health. 


L    ADOPTION  OF  LOCAL  GOVERNMENT 

ACT. 

1.  By  what  Plages. 

Plaee  with  known  or  doflnod  Boundary.] — By 
the  Local  Goveroment  Act,  1858  (21  &  22  Vict, 
c.  98),  the  act  may  he  adopted  in  corporate 
horoughs  and  places  under  the  jurisdiction  of  a 
hoard  of  competent  commissionersi  and  in  all 
other  places  having  a  known  or  defined  hoon- 
dary,  by  a  resolution  of  the  owners  and  rate- 
payers, subject  to  appeal  to  the  local  gorem- 
ment  board  : — Held,  that  interpreting  the  words 
"  place  having  a  known  or  defined  boundary  "  in 
the  statute,  the  word  ** place"  is  to  be  received 
with  the  widest  possible  signification,  and  is  not 
restricted  to  the  accustomed  legal  divisions  of 
the  country,  such  as  manors,  hamlets,  townships 
or  parishes,  and  may,  therefore,  consist  of 
portions  of  different  townships  or  parishes,  and 
a  place  so  composed  has  a  "known  or  defined 
boundary,"  which  has  a  physical,  visible  and 
notorious  boundary,  so  that  there  can  be  no  mis- 
take as  to  it«  limits.  Beg.  v.  Local  Ootemment 
Board,  Taylor,  Ex  parte,  8  L.  R.,  Q.  B,  227  ;  42 
L.  J.,  Q.  B.  131  ;  21  W.  R.  446  ;  8.  a,  sub  nom. 
Beg.  V.  Orasmere  Local  Board. 

Therefore,  where  the  township  of  Grasmere 
contained  certain  small  detached  portions  of  the 
neighbouring  townships  of  Rydal  and  Lough- 
rigg,  wholly  surrounded  by  portions  of  the  town* 
slup  of  Grasmere,  and  indidded  within  the  boun- 
dary of  that  township,  the  district  so  composed 
was  held  to  be  a  place  having  a  known  or  defined 
boundary  within  the  statute,  and  an  order  of  the 
local  government  board  made  under  s.  17  of  that 
act,  and  34  &  35  Vict.  c.  70,  s.  2,  for  the  adoption 
of  the  first-mentioned  act  by  such  district,  was 
valid.    Ih. 

Part  of  Parish  outside  a  Borough.] — 

When  a  borough  is  not  oo-extensive  with  a 
parish,  the  portion  of  the  parish  without  the 
borough  is  not  a  place  having  a  known  or  defined 
boundary  within  21  &  22  Vict.  c.  98,  s.  13.  Beg. 
V.  Hardy,  4  L.  R.,  Q.  B.  117  ;  88  L.  J.,  Q.  B.  9  ; 
19  L.  T.  352  ;  17  W.  R.  173  ;  9  B.  &  S.  926. 

Bistriet  for  Spiritual  Purposes.]— -A  dis- 
trict for  spiritual  purposes,  formed  under  6  &  7 
Vict.  c.  37,  s.  9,  is  entitled,  by  resolution  of  its 
owners  and  ratepayers  (without  reference  to 
the  proceedings  ox  townships  out  of  which  it  is 
formed),  to  adopt  the  Local  Government  Act, 
1858,  as  being  a  place  with  "  a  known  or  definite 
boundary"  according  to  the  provisions  of  the 
act.  Beg.  v.  Northowram  and  Clayton,  7  B.  &  S» 
110;  35L.J.,  Q.B.  90. 

Settlement  of  Boondarios  by  Homo  Secretary.] 
— ^A  district  not  having  anjr  ascertained  or  de- 
fined boundary,  and  a  portion  of  a  parish,  ob- 
tained from  the  secretary  of  state  for  the  Home 
Department  an  order  under  21  &  22  Vict.  c.  98, 
9. 16,  settling  its  boundaries  for  the  purposes  of 
that  act,  and  subsequently  adopted  the  act  within 
the  district.  Afterwards  the  parish  adopted  the 
act.  The  court  refused  a  mandamus  to  tne  secre- 
tary of  state  to  publish  the  notice  of  the  adoption 
of  the  act  by  tiie  district,  under  s.  19,  holding  that 
s.  14  applied  to  places  the  boundaries  of  which 
were  settled  by  an  order  of  the  secretary  of 
state,  and  therefore  that  the  district  could  no^ 
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adopt  the  act  unless  the  parish  had  refused  to 
do  so.  Matlock  Bath  District^  Li  re,  2  B.  &  S. 
453  ;  31  L.  J.,  Q.  B.  177  ;  6  L.  T.  243  ;  10  W.  R. 
537. 

Appeal  to  Home  Seeretary—Finality.] — 

The  ratepayers  of  a  district  petitioned  the  secre- 
tary of  state  to  settle  the  boundaries  with  a 
view  to  the  adoption  of  the  act.  An  order  was 
made  setting  out  the  boundaries,  and  a  resolu- 
tion was  duly  carried  for  the  adoption  of  the 
act.  An  appeal  was  presented  to  the  secretary 
of  state  by  a  ratepayer,  on  the  ground  that  the 
boundaries,  as  set  out,  comprised  land  not  in- 
cluded within  the  limits  from  which  the  petition 
proceeded.  After  inquiry  into  the  circumstances, 
the  secretary  of  state  dismissed  the  petition,  and 
ordered  that  the  act  should,  after  the  expiration 
of  one  month  from  the  date  of  the  order,  have 
the  force  of  law  within  the  district : — Held,  that 
the  court  would  not,  after  all  this  had  been 
•done,  issue  a  certiorari  to  bring  up  the  order  for 
settling  the  boundaries  of  the  district.  Tod' 
morden  QJDutrwt),  In  re,  30  L.  J.,  Q.  B.  305  ;  4 
L.  T.  509  ;  S,  C,  nom.  Smith,  Ex  parte,  1  B.  & 
S.  412. 


2.  How  Decided. 

KeetiiLg  of  Satepayeri— Deelaration  of  Chair- 
suui.]  —  When  a  meeting  of  ratepayers  and 
owners  of  a  place  having  a  known  and  defined 
boundary  is  called  for  the  purpose  of  adopting 
the  provisions  of  the  act,  the  chairman  is  the 
person  to  take  the  sense  of  such  meeting,  unless 
A  poll  is  demanded.  But  if  a  poll  is  demanded, 
the  functions  of  the  chairman  will  thereupon 
^eaae,  and  such  poll  should  be  taken,  and  all 
things  connected  therewith  carried  out  by  the 
«ammoning  officer.  Littlehorough  Local  Board, 
Ex  parte,  22  L.  T.  437. 


Appeal  to  Home  Seoretary.]— The  21  &  22 


Vict.  c.  98,  s.  18,  empowers  any  ratepayer  who 
disputes  the  validity  of  a  vote  for  the  adoption 
of  the  act,  to  appeal  to  a  secretary  of  state,  who 
may,  after  inquiry,  issue  such  order  thereon  as 
he  may  deem  requisite  to  determine  the  ques- 
tions arising  on  sach  appeal,  and  as  to  the 
validity  or  invalidity  of  such  vote.  By  s.  81,  all 
orders  made  by  a  secretary  of  state  in  pursuance 
of  the  act  shall  be  binding  and  conclusive,  in 
respect  of  the  matters  to  which  they  refer : — 
Held,  that  an  order  issued  by  the  secretary  of 
state,  upon  an  appeal  to  him  by  ratepayers, 
whereby  he  determined  the  validity  of  the  vote 
appealed  against,  was  binding  and  conclusive,  by 
reason  of  s.  81,  although  it  was  doubtful,  on  the 
face  of  the  order,  whether  his  ratio  decidendi 
was  good.  And  therefore  the  court  refused  to 
issue  a  mandamus  to  the  summoning  officer  of 
the  district  in  which  the  vote  had  been  taken,  to 
summon  a  meeting  of  the  ratepayers,  and  ascer- 
tain by  a  poll  whether  the  act  should  be  adopted. 
Bird,  Ex  parte.  1  El.  &  El.  931  ;  28  L.  J.,  Q.  B. 
223  ;  5  Jur.,  N.  S.  1009. 


II.     ORDERS  BY  SECRETARY  OF  STATE. 

FinaUty.]  — By  21  k  22  Vict.  c.  98,  s.  65, 
memorials  under  s.  120  of  the  Public  Health 
Act,  1848,  shall  be  addressed  to  one  of  her 
Majesty's  principal  secretaries  of  state,  and  by 


s.  81,  all  orders  made  by  such  secietaiy  shall  be 
binding  and  conclusive : — ^Held,  that  the  interest 
upon  expenses  incurred  by  a  local  board  of 
health  ran  from  the  time  the  amount  due  was 
ascertained,  and  not  from  the  time  of  the  fint 
demanding,  and  that  the  decision  of  the  secre- 
tary of  state  as  to  the  amount  of  the  claim  for 
the  expenses  and  interest  thereon  was  final 
Wallington  v.  Willed,  16  C.  B.,  N.  S.  797;  S3 
L.  J.,  C.  P.  233  ;  10  Jur.,  N.  S.  906  ;  10  L  T. 
784 ;  12  W.  B.  917. 

Power  to  Quadi.]— By  21  &  22  Vict  c  98, 
which  incorporates  the  Lands  Clauses  Act  of 
1845,  powers  are  given  whereby  local  boards  of 
health  may  compuLsorily  purchase  lands  for 
certain  purposes  ;  but  such  powers  can  only  be 
acquired  by  certain  notices  being  given,  and 
obtaining  a  provisional  order  from  the  secretaiy 
of  state,  which  order,  however,  is  not  to  be  ci 
any  validity  unless  confirmed  by  an  act  of  pariia- 
ment,  and  which  act  parties  aggrieved  are  to  be 
at  liberty  to  petition  against  and  oppose  -.—Held, 
that  such  provisional  order  of  the  secretaiy  of 
state  is  not  one  that  can  be  removed  for  the 
purpoee  of  being  quashed.  Frewen  v.  Hatti^ 
Local  Board,  34  L.  J.,  Q.  B.  169  ;  11  Jar.,  N.  & 
670 ;  12  L.  T.  346  ;  13  W.  R.  678 ;  6  B.  k  S. 
401. 


LODGINGhHOUSE  AND 
LODOER. 

See  LANDLORD    AND    TENANT. 


LLOTD^S. 

I.  BONDfl.— &C  CJOMPANY. 

IL  Customs  as  to  Insubancb.— <Ss«  Ik- 

SURANCE. 


LOTTERY. 

1.  Gaminq  asd  Wagkbino  by.— 5»  Oah- 
iNo  AND  Wagkbino. 

II.  Legality    op    Contbacts,— &f  Co»- 

TRACT. 


LUOOAOE. 


See  CABBIBB. 
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LUNATIC. 

1.  Their  Property^  Powers^  and  Contracts, 

2.  Inquintions  and  Appointment  of  ChmmUtee 

and  OitratorSy  2052. 

3.  Lunatw  Asylumn, 

a.  Private,  2057. 

h.  Confinement  and  Restraint. 

L  Where  Parties  Dangerous,  2058. 

ii.  Under  Medical  Certificates,  2059. 

iii.  Orders  of  Confinement,  2060. 

iv.  Belease  on  Habeas  Corpus,  2062. 

4.  PMic  Asylums, 

a.  Generally,  2062. 

^.  As  to  Rates. — See  Ratis. 

5.  Maintenance, 

a.  Not  relating  to  Poor  Law,  2063. 

h.  Relating  to  Poor  Law. — See  Poor  Law. 

6.  Actions  and  Proceedings  by  and  against, 

2066. 

7.  Ill-treatment  of, — See  Obiminal  Law. 


1.  Theib  Pbopebty,  Powebs,  and 
contbagts. 

CompetMioy  as  a  l^tiiMS.I— A  lunatic  under 
confinement  in  a  lunatic  asylum  is  admissible  as 
a  witness  if  the  judge  considers  him  competent 
in  point  of  understanding,  and  to  be  aware  of 
the  nature  and  sanction  of  an  oath.  Reg,  v. 
mily  2  Den.  0.  C.  254  ;  T.  &  M.  582  ;  20  L.  J., 
M.  C.  222  ;  15  Jur.  470. 

A  habeas  corpus  ad  testificandum  may  be  ob- 
tained to  bring  up  the  body  of  a  confined  lunatic 
to  give  evidence  in  a  cause,  upon  an  affidavit 
shewing  that  he  is  not  a  dangerous  lunatic,  and 
that  he  is  in  a  fit  state  to  be  brought  up.  Fen- 
nell  V.  TaUj  1  C,  M.  &  R.  584  ;  5  Tyr.  218 ;  3 
D.  P.  C.  161. 

Gompeteney  to  mako  Affidavit.]— The  jurat  of 
an  affidavit  sworn  by  a  person  suffering  from 
monomania,  and  confined  in  a  lunatic  asylum, 
should  state  the  fact  that  it  was  sworn  in  an 
asylum,  otherwise  it  is  irregul^,  and  will  be 
taken  oflP  the  file.  Spittle  v.  Walton^  11  L.  R., 
Eq.  420 ;  40  L.  J.,  Ch.  368 ;  24  L.  T.  18  ;  19 
W.  R.  405. 

Before  the  evidence  of  a  lunatic,  subject  to  in- 
sane hallucinations,  can  be  received,  there  must 
be  an  inquiry  as  to  his  mental  condition.    lb, 

Lnnaey  nnknowii  to  other  eontracting  Party.] 

— Unsoundness  of  mind  will  not  vacate  a  contract 
if  unknown  to  the  other  contracting  party,  and 
no  advantage  is  taken -of  the  lunatic,  especially 
where  the  contract  is  executed  in  whole  or  in 
part,  so  that  the  parties  cannot  be  restored  to 
their  original  position.  Molton  v.  Camroux  (in 
error),  4  Ex.  17  ;  18  L.  J.,  Ex.  356— Ex.  Ch. 
Affirming  S,  C,  2  Ex.  487  ;  18  L.  J.,  Ex.  68  ;  12 
Jur.  800. 

Therefore,  where  a  lunatic  purchased  annui- 
ties for  his  life  of  a  society  which,  at  the  time, 
had  no  knowledge  of  his  unsoundness  of  mind, 
the  transaction  being  in  the  ordinary  course  of 
human  affairs,  and  fair  and  bon&  fide  on  the  part 
of  the  society : — Held,  that,  after  the  death  of 
the  lunatic,  his  personal  representatives  could 
not  recover  from  the  society  the  premiums  paid 
for  the  annuities.    lb. 


The  plaintiff  contracted  to  pnrchase  an  estate 
from  the  defendant,  and  paid  a  deposit  on  the 
terms  that  unless  he  objected  to  the  title  within 
a  certain  time  the  same  should  be  considered  as 
accepted.  No  objection  was  made  by  him  to  the 
title.  The  plaintiff  at  the  time  of  the  contract, 
and  of  the  payment  of  the  deposit,  was  a  lunatic 
incapable  of  understanding  the  meaning  of  a 
contract  or  of  managing  his  affairs,  and  derived 
no  benefit  from  the  contract,  but  these  facts 
were  unknown  to  the  defendant  who  made  the 
contract  with  him  fairly  and  bonft  fide,  believing 
him  capable  of  understanding  the  same  : — Held, 
that  as  the  contract  was  entered  into  by  the  de> 
fendant,  and  the  money  received  fairly  and  in 
good  faith  and  without  knowledge  of  the  lunacy, 
and,  so  far  as  concerned  the  deposit,  the  trans- 
action was  completely  executed,  the  plaintiff 
was  not  entitled  to  a  return  of  the  money  so 
deposited.    Beavan  v.  McDonnell,  9  Ex.  309  ', 

2  C.  L.  R.  474  ;  23  L.  J.,  Ex.  94. 

The  insanity  of  a  mortgagor  at  the  date  of  the 
mortgage  will  not  annul  the  right  of  a  mortgagee 
to  a  foreclosure  decree  in  equity,  unless  the 
mortgagee  knew  of  the  mortgafl;or*s  insanity,  and 
took  advantage  of  it.  Campbell  v.  ffooper,  3 
Sm.  &  G.  153  ;  3  Eq.  R.  727  ;  24  L.  J.,  Ch.  644  ; 
1  Jur.,  N.  S.  670. 

To  constitute  a  defence  to  an  action  for  use 
and  occupation  of  a  house,  taken  by  a  defendant 
under  a  written  agreement  at  a  stipulated  sum 
per  annum,  it  is  not  enough  to  shew  that  she  was 
a  lunatic,  and  that  the  house  was  unnecessary 
for  her ;  but  it  must  also  be  shewn  that  the 
plaintiff  knew  this,  and  took  advantage  of  her 
situation,  and  if  that  is  shewn  the  jury  should 
find  for  her  ;  and  they  cannot  on  these  facts  find 
a  verdict  for  the  plaintiff  for  any  smaller  sum 
than  that  specified  in  the  agreement.  Danes  v. 
Kirkwall  (  Viscountess"),  8  C.  &  P.  679. 

Dealings  of  sale  and  purchase  by  a  person  ap- 
parently sane,  though  subsequently  found  to  be 
insane,  will  not  be  set  aside  against  those  who 
have  dealt  with  him  on  the  faith  of  his  being  a 
person  of  competent  understanding ;  but  this 
doctrine  is  inapplicable  to  a  case  where  the  ques- 
tion is  whether  the  deed  of  a  lunatic,  altering 
the  provisions  of  a  settlement,  is  void.  Elliott 
V.  Ince,  7  De  G.,  M.  &  G.  475  ;  26  L.  J.,  Ch.  821  ; 

3  Jur.,  N.  a  597. 

The  rule  both  of  law  and  of  equity,  as  to  a  con- 
tract entered  into  by  a  person  apparently  of  sound 
mind,  and  not  known  by  the  other  contracting 
party  to  be  insane,  is,  that  such  a  contract,  if  fair, 
bonft  fide,  and  completely  executed,  is  valid  ; 
and,  even  though  sach.  a  contract  might  be  void 
at  law,  it  will  only  be  set  aside  in  equity  for 
fraud.    Hassard  v.  Smith,  6  Jr.  R.,  Eq.  429. 

To  vitiate  a  contract,  the  knowledge  of  the 
lunacy  or  incapacity  must  be,  not  merely  actual, 
but  presumably  sufficient — ^from  circumstances 
known  to  the  other  contracting  party — to  lead 
him  to  a  reasonable  conclusion  that  the  person 
with  whom  he  is  dealing  is  of  unsound  mind. 
lb. 

Presumption,  as  to.] — The  ordinary  presump- 
tion of  sanity  is  removed  by  an  inquisition 
finding  a  person  to  be  of  unsound  mind  ;  and,  in 
the  case  of  a  contract  subsequently  entered  into 
by  him,  the  burthen  of  proof  is  shifted  ;  but  the 
finding,  being  usually  ex  parte,  is  not  conclusive, 
and  the  court  has  jurisdiction  (which,  however, 
it  will  be  slow  in  exercising)  to  arrive  at  a  con- 
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trary  conclusion  withoat  the  aid  of  another  party. 
lb. 

Sanity  of  Penon  executing  Deed — Onnt  pro- 
bandi.] — A  party  claiming  under  a  deed  is  not 
bound  to  prove  the  sanity  of  the  person  exe- 
cuting it ;  the  burthen  of  proof  lies  on  the  other 
side.  Jacobs  y.  Ricluirds,  18  Beav.  800;  23 
L.  J.,  Ch.  567  ;  18  Jur.  627. 

Bnbjoet  to  Delusions,  Effoet  of.] — The  mere 
existence  of  a  delusion  in  the  mind  of  a  per- 
son making  a  disposition  or  contract  is  not  suffi- 
cient to  avoid  it,  even  though  the  delusion  is 
connected  with  the  subject-matter  of  such  dispo- 
sition or  contract.  It  is  a  question  for  the  jury 
whether  tiie  delusion  affected  the  disposition  or 
contract.  Jenkins  v.  Morris,  14  Ch.  D.  674 ;  42 
L.  T.  817— C.  A. 

Power  of  Conunittoo  to  Lease  where  Tenant 
Xnnatle.] — ^Where  a  tenant  for  life  is  a  lunatic 
and  his  committee  wishes  to  exercise  the  powers 
of  leasing  given  by  the  Settled  Land  Act,  1882, 
if  there  are  no  trustees  of  the  settlement  in 
existence  new  trustees  must  be  appointed  for  the 
purposes  of  the  act.  Taylor,  In  re,  52  L.  J.,  Ch. 
728  ;  49  L.  T.  420  ;  31  W.  R.  696— C.  A. 

A  gentleman  entered  into  an  arrangement  by 
letter  with  the  land  agent  who  acted  for  the 
committee  of  a  lunatic's  estate,  to  take  a  lease  of 
part  of  the  estate  for  a  term  of  three  years.  No 
formal  agreement  was  entered  into,  nor  was  the 
sanction  of  the  master  in  lunacy  applied  for,  but 
the  tenant  was  let  into  possession,  and  expended 
a  considerable  sum  in  repairs  and  in  improve- 
ments. After  he  had  been  nearly  eighteen 
months  in  possession,  the  committee  gave  him 
six  months'  notice  to  quit,  upon  which  he  applied 
by  petition  to  have  the  terms  of  his  arrangement 
with  the  agent  carried  into  effect : — Held,  that 
the  court  had  jurisdiction  to  make  an  order 
giving  effect  to  that  arrangement.  Wynne,  In 
re,  7  L.  R.,  Ch.  229  ;  26  L.  T.  406  ;  20  W.  R.  348. 

The  committee  of  a  lunatic  cannot,  without 
statutory  authority,  make  a  lease  of  the  lunatic's 
lands,  and  if  he  does,  cannot  bring  an  action  of 
covenant  on  such  lease.  Knipe  v.  Palmer,  2 
Wils.  130. 

Xxoontion  of  Lease  by  Committee.] — By  a 
lease  expressed  to  be  made  between  a  lunatic  by 
A.  B.  and  C.  D.,  his  two  committees,  and  other 
])arties,  the  lunatic  acting  by  his  committees  de- 
mised certain  property  therein  mentioned  to  the 
^cssee.    The  testimonium  clause  was  "  In  wit- 

ss  whereof  the  said  parties  to  these  presents 

^  hereunto  set  their  nands  and  seals."    A.  B. 

jied  his  name  against  one  seal,  and  C.  D.  his 
c.^  iUst  another ;  and  the  attestation  clause  was 
"  Signed,  sealed,  and  delivered  by  A.  B.  and  C. 
D.  in  the  presence  of,"  &c. : — Held,  that,the  lease 
was  well  executed  on  behalf  of  the  lunatic. 
Lawrie  v.  Lees,  7  App.  Cas.  19 ;  51  L.  J.,  Ch. 
209  ;  46  L.  T.  210  ;  30  W.  R.  185— H.  L.  (B.). 
Affirming  14  Ch.  D.  249  ;  49  L.  J.,  Ch.  636  ;  42 
L.  T.  485  ;  28  W.  R.  779— C.  A. 

CoTonants  by  Lonatie  before  and  after 
Lunaoy.] — A  previous  covenant  by  a  person  of 
sound  mind  must  prevail  against  any  subse- 
quent mental  incapacity.  AJleck  Y.*Affiech,  3 
Sm.  &  G.  394. 


Duress.] — The  plaintiff  being  confined  ia  a 
lunatic  asylum,  and  an  inquisition  under  a  com- 
mission of  lunacy  being  held  upon  her,  and 
attended  by  her  counsel,  before  any  verdict  was 
given  an  agreement  was  signed  by  her  counael, 
and  counsel  attending  for  the  promoters  of  the 
commission,  that  she  should  be  released  from 
confinement,  that  certain  arrangements  should 
be  made  as  to  property  which  she  claimed,  that 
the  title-deeds  relating  thereto,  which  had  been 
taken  from  her  when  she  was  confined,  and  no'vr 
were  in  the  hands  of  the  promoters,  should  be 
given  up,  and  placed  in  the  hands  of  H.,  and 
that  the  commission  should  be  superseded.  Ac- 
cordingly the  plaintiff  was  released,  and  the 
deeds  handed  over  to  H.  The  plaintiff  then 
brought  detinue  against  H.  for  tne  deeds;  an 
interpleader  rule  was  obtained  on  the  claim  of 
the  promoters,  by  which  the  proceedings  were 
stayed,  and  a  feigned  issue  brought  by  the 
plaintiff  agunst  the  promoters,  to  trj  whether 
she  was  entitled  to  the  deeds  notwithstanding 
the  arrangement : — Held,  first,  that  on  the  trial 
of  such  issue  it  was  not  necessary  that  the 
plaintiff  should  prove  her  title  to  the  deeds,  the 
question  being  only  whether  the  agreement  pie- 
vented  her  from  insisting  on  her  title.  Oum- 
mina  V.  Inee,  11  Q.  B.  112  ;  17  L.  J.,  Q.  B.  105  ; 
12  «fur.  831. 

Held,  secondly,  that  it  was  rightly  left  to  the 
jury,  on  evidence  of  the  state  of  the  pUuntlfTs  mind 
and  h^th  at  the  time  of  the  agreement  being 
made,  to  say  whether  the  consent  of  her  counsel 
was  obtained  by  constraint,  and  without  her  free 
will,  and  the  jury  having  so  found  that  the 
plaintiff  was  entitled  to  the  verdict,  and  that 
the  legality  of  the  restraint,  assuming  it  to  hare 
been  legal,  and  the  consent  of  counsel,  furnished 
no  conclusive  proof  that  the  agreement  was  not 
void  by  duress.     lb. 

Liability  for  Heeessaries.] — A  lunatic  may 
contract  for  necessaries  suitable  to  his  d^ree, 
and  an  action  will  lie  against  him,  notwith- 
standing an  inquisition  of  lunacy,  for  the 
amount.  Bagster  v.  Portsmouth  QEarl),  7 
D.  &  R.  614  ;  5  B.  &  C.  170  ;  2  C.  &  P.  178. 

Therefore,  where  a  person  of  rank  ordered 
carriages  suitable  to  his  condition,  and  the 
coachmaker  supplied  them  bon&  fide  and  with- 
out fraud,  and  they  were  actually  used  by  the 
party : — Held,  that  an  action  would  lie  upon 
the  contract,  notwithstanding  an  inquisition  of 
lunacy  finding  the  party  to  be  of  unsoond 
mind  at  the  time  the  carriages  were  ordered. 
lb. 

An  action  of  debt  for  necessaries  supj^ied 
will  lie  against  a  lunatic.  Stedman  v.  Mart, 
I  Kay,  607  ;  23  L.  J.,  Ch^908  ;  18  Jur.  744. 

The  law  will  raise  an  implied  contract,  and 
give  a  valid  demand  or  debt  against  the  lunatic 
or  his  estate  for  moneys  expended  for  the 
necessary  protection  of  his  person  and  estate. 
Williams  v.  Wentworth,  5  Beav.  325. 

A  person  who  was  a  lunatic,  but  had  not  been 
found  to  be  so  by  inquisition,  died  seised  of  a 
small  freehold  estate,  but  not  possessed  of  any 
personal  property.  His  stepfa^er  had  received 
the  rents  of  the  estate,  and  had  expended  more 
than  the  amount  of  them  in  maintaining  the 
lunatic ;  he  also  paid  the  lunatic*s  funeral  ex- 
penses : — Held,  that  he  was  not  entitled,  under 
3  &  4  Will.  4,  c.  104,  to  be  paid  either  the  surplus 
expenditure  or  the  amount  of  the  funeral   ex- 
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penses,  out  of  the  lunatic^s  freehold  estate. 
Carter  v.  Beard,  10  Sim.  7. 

Whether  a  person  who  supplies  a  lonatic  with 
necessaries,  knowing  him  to  be  a  lunatic,  can 
maintain  an  action  against  him  on  the  ground 
of  an  implied  contract,  qnsere.  Weaver,  In  re, 
21  Ch.  D.  616 ;  48  L.  T.  93  ;  31  W.  R.  224 ;  47 
J.  P.  68— C.  A. 

Contract  made  by  Wife  of  Limatio.  ] — The 

plaintiff  was  a  tradesman,  and  the  defendant 
had  given  his  wife  authoritj  to  deal  with  the 
plaintiff,  and  had  held  her  out  as  his  agent  and 
as  entitled  to  pledge  his  credit.  Afterwards, 
the  defendant  became  insane,  and  whilst  his 
malady  lasted  his  wife  ordered  goods  from  the 
plaintiff,  who  accordingly  supplied  them.  At 
the  time  of  supplying  the  goods  the  plaintiff 
was  unaware  that  the  defendant  had  become 
Insane.  The  defendant  afterwiuds  recovered 
his  reason,  and  then  refused  to  pay  for  the  goods 
supplied  to  his  wife  by  the  plaintiff : — Held, 
that  the  defendant  was  liable  for  the  price  of 
the  goods.  Drew  v.  Minn,  4  Q.  B.  D.  661 ;  48 
L.  J.,  Q.  B.  691  ;  40  L.  T.  671 ;  27  W.  B.  810— 
C.  A. 

Proof  was  allowed  in  equity  against  the  estate 
of  a  testator,  for  money  advanced  to  his  wife 
during  his  lunacy,  and  applied  by  her  in  pay- 
ment of  her  necessary  expenses,  though  she  had 
a  separate  income.  Wood,  In  re,  1  De  G.,  J.  &  S. 
466  ;  9  Jut.,  N.  S.  689. 

A  husband  is  liable  for  necessaries  supplied  to 
his  wife  during  the  period  of  his  lunacy.  Mead 
V.  Legard,  6  Ex.  637 ;  20  L.  J.,  Ex.  309 ;  16 
Jur.  494. 

In  an  action  for  the  price  of  necessary  repairs 
done  to  the  defendant's  house,  it  appeared  that 
he  was  a  lunatic,  and  that  the  work  was  done  by 
order  of  his  wife,  with  knowledge  on  the  part  of 
the  plaintiff  of  the  husband's  lunacy.  The  wife 
had  always  received  a  sufficient  allowance  fi'om 
her  husband's  estate : — Held,  that  the  husband 
was  not  liable,  as,  under  the  circumstances,  the 
wife  had  no  more  authority  to  pledge  his  credit 
than  she  would  have  had  If  he  had  been  sane, 
and  had  provided  her  with  means  for  aU  neces- 
saries. Richardion  v.  DuBoU,  6  L.  R.,  Q.  B.  61  ; 
39  L.  J.,  Q.  B.  69  ;  21  L.  T.  635  ;  18  W.  R.  62  ; 
10  B.  k  8.  830. 

Promiio  of  Marriage.] — After  a  promise  of 
marriage  the  man  discovered  that  tne  woman 
had,  before  the  promise,  been  a  lunatic,  and  con- 
fined as  such,  and  on  that  ground  he  refused  to 
marry : — Held,  that  these  facts  formed  no  answer 
to  an  action  for  breach  of  the  promise.  Baker 
V.  Cartwright,  10  C.  B.,  N.  S.  124;  30  L.  J., 
C.  P.  364  ;  7  Jur.,  N.  S.  1247. 

Marriage  Bettlement  by  Infiuit.] — If  a  wife 
having  become  of  unsound  mind  haa  not  elected 
as  to  a  marriage  settlement  executed  by  her 
when  an  infant,  the  court  would  make  an  elec- 
tion on  her  behsdf,  it  having  jurisdiction  to  bind 
the  equitable  interests  of  lunatics,  not  so  found 
by  inquisition,  when  it  appears  to  be  for  their 
benefit.  Jonet  v.  Lloyd  (18  L.  B.,  Eq.  265)  fol- 
lowed. Wilder  v.  Pigott,  22  Ch.  D.  263 ;  52 
L.  J.,  Ch.  141 ;  48  L.  T.  112 ;  31  W.  R.  377. 

Policy  of  Insiiranoe— Bnieide  of  Lnnatie.] — ^A 
policy  of  insurance  is  not  rendered  void  by  the 
suicide  of  the  assured,  while  in  a  state  of  in- 


sanity. Horn  V.  Anglo^AtbStraZian  and  Uhu 
versal  Family  Life  Inmraiwe  Company,  30  L.  J., 
Ch.  611 ;  7  Jur.,  N.  S.  673  ;  4  L.  T.  142  ;  9  W.  R. 
369. 

Allowance  to  Hoedy  Belativo.] — Weekly  al- 
lowances ordered  out  of  the  surplus  income  of  a 
wealthy  lunatic  to  needy  collateral  relatives  who 
were  supposed  to  be  her  next  of  kin,  though 
their  title  as  such  had  not  been  established,  and 
for  whom  the  lunatic,  while  sane,  had  expressed 
an  intention  to  make  some  provision.  Frost,  In 
re,  6  L.  R.,  Ch.  699  ;  39  L.  J.,  Ch.  808  ;  23  L.  T. 
233  ;  18  W.  R.  986. 


From  what  Time  made.]  —  Allowances 


were  ordered  to  be  paid  out  of  the  surplus  income 
of  a  lunatic  to  certain  poor  members  of  her  family 
and  to  certain  other  persons,  the  husband  of  the 
lunatic,  and  after  his  death  the  lunatic  herself, 
having  been  accustomed  to  make  them,  though 
the  surplus  income  after  payment  of  them 
amounted  to  about  501,  only.  Such  allowances, 
however,  were  ordered  to  commence  at  the  date 
when  the  lunatic  was  so  found,  and  not  when 
they  stopped  in  consequence  of  her  becoming 
of  unsound  mind.  Mackenzie,  In  re,  43  L.  T. 
681. 

When  Granted.]  —  The  court  will  not 

sanction  the  making  of  allowances  out  of  the 
lunatic's  surplus  income  to  his  relatives,  or  other 
persons,  unless  the  lunatic  was,  prior  to  his 
lunacy,  under  some  legal  or  moral  obligation  to 
contribute  to  their  support,  and  the  principle 
involved  in  making  allowances  ought  to  be  nar- 
rowed rather  than  extended  in  its  operation. 
Beans,  In  re,  21  Ch.  D.  297  ;  46  L.  T.  786  ;  30 
W.  R.  645— C.  A. 

Heareit  Bolatiyoi — Connns.]  —  The  in- 
come of  a  lunatic  being  much  more  than  was 
required  for  his  maintenance,  a  respectable  aged 
clergyman,  a  first  cousin,  and  one  of  the  next 
of  kin  of  the  lunatic,  who  had  been  reduced  to 
indigence  by  unavoidable  misfortune,  applied 
for  an  allowance  out  of  the  surplus  income.  It 
was  not  shewn  that  the  lunatic  had  even  known 
of  the  existence  of  the  applicant,  and  it  was  not 
suggested  that  any  evidence  could  be  obtained 
that  the  lunatic,  when  sane,  had  ever  done  any- 
thing for  him  or  expressed  any  intention  in  his 
&vour : — Held,  that  the  application  must  be  re- 
fused,   lb, 

Upon  Terms. 1  —  A  lunatic,  aged  sixty- 
four,  was  tenant  for  life  of  certain  r^  estates, 
producing  a  considerable  yearly  income,  of  which 
his  nephew,  aged  twenty-eight,  was  tenant 
in  tail  in  remainder.  The  nephew  had  been 
found  heir-at-law  and  one  of  the  next  of  kin  of 
the  lunatic.  The  court,  upon  the  nephew's  peti- 
tion, directed  an  allowance  of  600Z.  per  annum 
to  be  made  to  him  out  of  the  surplus  income  of 
the  lunatic  after  providing  for  a  yearly  sum  for 
the  lunatic's  maintenance,  in  spite  of  the  oppo- 
sition of  some  of  the  next  of  kin,  upon  the  terms 
of  the  petitioner  charging  the  estate  with  the 
repayment  of  the  sums  received  in  respect  of 
such  allowance,  the  lords  justices  consenting  as 
protectors  of  the  settlement  to  the  petitioner 
barring  his  estate  tail,  but  only  so  far  as  to  let 
in  the  charge.    Sparrow,  In  re,  20  Ch.  D.  320  ; 
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51  L.  J.,  Ch.  497  ;  46  L.  T.  786  ;  30  W.  R.  373— 
C.  A. 


To  Committeo  of  Estate.] — ^An  order  was 


made  that  the  brother  of  a  lunatic,  who  was 
committee  of  his  estate,  should  be  allowed  to 
retain  the  family  mansion  and  grounds  and  the 
heirlooms  therein  for  his  own  occupation  and 
use,  and  that  of  his  unmarried  sisters,  and  that 
4,000Z.  a  year  should  be  allowed  him  for  his  ex- 
penses in  reference  thereto.  The  committee 
with  his  sisters  occupied  the  mansion  accord- 
ingly, and  incurred  heavy  and,  as  it  was  alleged, 
unreasonable  expenses  about  the  establishment. 
The  income  being  insuf&cient  to  pay  the  allow- 
ance, it  fell  into  arrear,  and  the  committee 
mortgaged  the  arrears.  He  subsequently  was 
removed  from  being  committee  and  became 
bankrupt,  and  a  large  amount  of  bills  incurred 
in  keeping  up  the  establishment  remained  un- 
paid. A  surplus  having  arisen  applicable  to 
payment  of  the  arrears,  the  new  committee  pre- 
sented a  petition  for  direction  as  to  its  applica- 
tion : — Held,  that  although  the  allowance  was 
made  to  the  former  committee  without  any  obli- 
gation to  account,  and  with  an  intention  in- 
directly to  confer  a  benefit  on  him  and  his 
sisters,  still  it  was  an  allowance  made  to  a  per- 
son in  a  fiduciary  position  for  a  particular  pur- 
pose, and  which  he  had  no  right  to  mortgage, 
and  that  the  mortgagee  could  stand  in  no  better 
position  than  the  committee  himself.  Weldj  In 
re,  20  Ch.  D.  461  ;  51  L.  J.,  Ch.  913  ;  46  L.  T. 
397  ;  30  W.  R.  385— C.  A. 

Held,  also,  that  the  person  to  whom  an  allow- 
ance of  this  kind  is  made  has  no  such  right  to 
arrears  as  will  prevent  the  court  from  dealing 
with  them  in  such  way  as  it  may  consider  just, 
and,  if  the  court  finds  that  the  expenses  incurred 
for  the  purposes  for  which  the  allowance  was 
granted  remain  unpaid,  it  will  stop  the  arrears, 
and  make  provision  for  payment  of  such  ex- 
penses.  An  inquiry  was  therefore  directed  as  to 
which  of  the  debts  of  the  committee  were  pro- 
perly incurred  in  keeping  up  the  establishment 
at  the  mansion.    lb. 

Subieription  to  Charity  by  Committee.]— A 

lunatic  was  tenant  for  life  of  seventy  houses  in 
London,  situate  in  the  same  neighbourhood,  and 
producing  a  gross  rental  of  2,440/.  His  surplus 
income,  after  providing  him  with  every  comfort, 
was  about  900/.  a  year.  Three  of  the  houses 
were  sold  to  a  church  building  committee  as  a 
site  for  a  church  to  a  new  district  parish,  and 
the  incumbent  and  the  church  committee  soli- 
cited subscriptions  for  building  the  church  and 
parochial  schools  in  connexion  with  it.  Leave 
was  given  to  the  committee  of  the  estate,  who 
was  ^so  heiress-at-law  and  sole  next  of  kin,  to 
contribute  out  of  the  lunatic's  income  260/.  to- 
wards building  the  church,  and  a  like  sum  for 
the  schools.  Strickland,  In  re,  6  L.  R.,  Ch.  226 ; 
24  L.  T.  530  ;  19  W.  R.  615. 

Tranffer  to  Harried  Woman  of  Funds  of 
Deceased  Lnnatie  Co-Heir.] — Under  the  16  &  17 
Vict.  c.  70,  88. 124  and  126,  a  married  co-heiress 
of  a  deceased  intestate  lunatic  can  consent  in 
court  to  the  payment  of  her  share  of  the  pro- 
ceeds of  the  lunatic's  real  estate  to  her  husband, 
and  an  acknowledged  deed  is  unnecessary. 
Wheeler,  In  re,  4  De  G.,  F.  k  J.  540. 


Snfiranchisement  of  Copyholds — ^DerolutioB  of 

Snfiranchised  Estate.] — ^The  court  on  sanctioning 
proceedings  for  carrying  into  effect  the  enfran- 
chisement of  a  copyhold  estate  belonging  to  a. 
lunatic,  the  rules  of  descent  as  to  which  were 
different  from  those  as  to  the  descent  of  free- 
holds, made  a  declaration  that  in  the  event  of 
his  dying  intestate  as  to  the  enfranchised  pro- 
perty, his  heir-at-law  would  stand  seised  thereof 
in  trust  for  the  persons  who  would  have  been 
entitled  thereto  as  his  heirs  according  to  the 
custom  of  the  manor  if  it  bad  not  been  enfran- 
chised. Ryder,  In  re,  20  Ch.  D.  614  ;  30  W.  R. 
417— C.  A. 

Transfer  of  Fnnd  paid  in  under  Tnistee  Salief 

Aet.] — ^Where  a  person  who  has  been  found 
lunatic  is  entitled  to  a  fund  which  has  been  paid 
into  court  under  the  Trustee  Relief  Act,  a  peti- 
tion may  be  presented  in  chancery  under  the 
Trustee  Relief  Act  and  in  lunacy,  and  the  conit 
has  jurisdiction  to  make  an  immediate  order  for 
the  transfer  of  the  fund  to  the  account  of  tlie 
lunatic.  Tate,  In  re,  20  Ch.  D.  135  ;  47  L.  T.  » 
— C.  A. 

**  Property  "  in  LnnaeyBegiilation  Aet.] — The 
word  ** property"  in  the  Lunacy  Regulation 
Act,  1862  (26  &  26  Vict.  c.  86),  s.  12,  which  em- 
powers the  lord  chancellor  to  make  a  summary 
order  for  rendering  the  property  of  an  allied 
lunatic  available  for  maintenance,  where  such 
property  does  not  exceed  1,000/.,  means  bene- 
ficial property,  or  property  clear  of  debt :  and 
where  this  did  not  satisfactorily  appear  to  be  the 
case,  a  reference  was  directed  to  the  master  in 
lunacy  to  inquire  whether  the  &ct  was  as  stated. 
and  also  whether  a  proposed  compromise  affect- 
ing part  of  the  property  was  proper  to  be 
carried  into  effect.  Adams,  In  re,  4  De  G.,  J.  k. 
S.  182. 

In  ascertaining  whether  the  property  of  a 
person  of  unsound  mind  is  of  tne  amount  of 
1,000/.  or  less,  so  as  to  bring  the  case  wiUiin 
26  &  26  Vict.  c.  86,  s.  12,  his  debts  and  the  ex. 
penses  incurred  in  his  past  maintenance  since  be 
became  of  unsound  mind  are  to  be  deducted. 
Faircloth,  In  re,  13  Ch.  D.  307  ;  28  W.  R.  481— 
C.A. 

Conyeyanee  by  Xarried  Women.] — ^The  Lunacy 
Regulation  Acts  of  1853  and  1862  contain  no 
machinery  by  means  of  which  a  conveyance  of 
the  legal  estate  of  a  married  woman  of  unsound 
mind  in  freehold  property  can  be  obtained ;  and 
in  a  case  where  this  was  sought,  an  order  was 
made  simply  directing  a  sale,  and  declaring  all 
beneficial  interest  of  the  married  woman  bound 
by  the  order.  Stables,  In  re,  4  De  G.,  J.  k.  8. 
257. 

Stop-Order.] — ^The  court  will  not  make  an 
order  in  the  nature  of  a  stop-order  on  the  estate 
of  a  lunatic  in  favour  of  an  assignee  of  the  next 
of  kin.  Wilkinson,  In  re,  10  L.  R..  Ch.  78  ;  44 
L.  J.,  Ch.  328  ;  23  W.  R.  61. 

Impeaehing  Settlement  of  Property  by — Costs.] 
— A  gentleman  made  a  settlement  of  nearly  the 
whole  of  his  property  in  trust  for  hims^  for 
life,  and  then  for  four  of  his  five  children  and 
their  issue.  About  two  years  afterwards  he  was 
found  lunatic.  A  son  who  took  no  benefit  under 
the  settlement  desired  to  have  it  impeached,  and 
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addaced  evidence  shewing  that  there  was  reason- 
able ground  for  contending  that  the  settlor  was 
of  unsound  mind  when  he  executed  it.  The  in- 
come of  the  lunatic  was  amply  sufficient  for  his 
wants  : — Held,  that  no  proceedings  ought  to  be 
directed  at  the  expense  of  the  lunatic's  estate, 
but  that  thb  excluded  son  ought  to  be  allowed 
to  file  a  bill,  as  next  friend  of  the  lunatic,  with- 
out giving  security  for  costs,  to  impeach  the 
settlement.  Gordan,  In  w,  10  L.  R.,  Ch.  192 ; 
44  L.  J.,  Ch.  208 ;  32  L.  T.  348 ;  23  W.  R. 
760. 

Bale  of  Property— ConTerBion.]— A.,  B.,  and 
C.  were  tenants  in  common  in  fee  of  land.  C. 
became  of  unsound  mind.  A.  and  B.  sold  part 
of  the  land,  and  conveyed  their  shares  to  a  pur- 
chaser. They  also  granted  a  lease  of  the  minerals 
under  other  parts,  and  demised  their  shares  to 
the  lessee,  in  consideration  of  a  gross  sum  of 
money  payable  by  instalments,  called  in  the 
lease  rent,  within  a  limited  time.  In  both  deeds 
they  covenanted  that  C.  should  concur,  and  that 
they  would  hold  her  share  of  the  moneys  payable 
in  trust  for  her.  B.  afterwards  became  also  of 
unsound  mind,  and  A.  sold  other  parts  of  the 
land,  and  granted  leases  of  minerals  under  other 
parts  for  a  like  consideration,  covenanting  in 
like  manner  that  6.  and  C.  should  concur,  and 
that  he  would  hold  their  shai'es  of  the  moneys 
payable  in  trust  for  them.  B.  and  C.  were  both 
found  lunatic  by  inquisition  ;  and  the  court  con- 
firmed the  sales  and  leases,  and  ordered  the  com- 
mittee to  execute  the  deeds.  C.  died,  leaving  B. 
her  heir-at-law  and  sole  next  of  kin.  Af tenvai-ds 
B.  died  also  : — Held,  that  the  leases  were  in  the 
nature  of  absolute  sales  of  portions  of  the  real 
estate ;  that  the  confirmation  of  the  sales  and 
leases  were  sales  under  the  Lunacy  Regulation 
Act,  1853,  s.  124,  and  that  as  between  the  real 
and  pei-sonal  representatives  of  B.  the  proceeds 
both  of  the  sales  and  the  leases  effected  after  B. 
became  of  unsound  mind  belonged  to  her  heir-at- 
law  as  real  estate.  Smith,  In  re,  10  L.  R.,  Ch. 
79  ;  23  W.  R.  297, 

Held,  also,  that  as  to  the  shares  both  of  B. 
and  C.  in  the  proceeds  of  the  sale  and  lease  in 
which  B.  concurred  they  were  converted  into 
personalty,  and  belonged  to  B.'s  next  of  kin. 
lb. 

Beaerving  the  Xinerali.] — The  court  has 

power  under  the  Lunacy  Regulation  Act,  1863, 

B.  124,  to  make  an  exchange  of  the  land  of  the 
lunatic  without  the  minerals  under  it.  D'wcon- 
soft,  In  re,  15   Ch.   D.  316;  29  W.  R.  222— 

C.  A. 


Order  for — Specifie  Beqneet — ^Ademption.] 

—A  testator  made  a  specific  bequest  of  stock  in 
the  G.  railway  company.  After  the  date  of  his 
will  he  was  found 'a  lunatic.  Under  an  order  in 
the  lunacy,  the  stock  was  sold  and  the  proceeds 
were  invested  in  a  sum  of  consols,  which  was 
carried  to  the  credit  of  the  lunatic  to  an  account 
intituled  **  Proceeds  of  the  sale  of  stock  in  the 
G.  railway  company."  In  an  action  for  the  ad- 
ministration of  the  testator's  estate  : — Held,  that 
the  specific  legacy  was  adeemed  by  the  sale  in 
the  lunacy,  and  that  the  consols  therefore  fell 
into  the  residue.  Observations  on  Jones  v. 
Oreen  (5  L.  R.,  Sq.  555},  and  LeemiTig,  In  re 
(3  D.  F.  k  J.  43).  Freer,  In  re,  Freer  v.  Freer, 
VOL,  IV. 


22   Ch.  D.  622 ;  52  L.  J.,  Ch.  301 ;  31  W.  R. 
426. 

Payment  off  of  Kortgage  —  Ademption.] — 
Where  part  of  a  lunatic's  estate  was  subject  to  a 
mortgage  which  it  was  desired  to  pay  off,  an 
order  was  made  that  the  mortgage  be  paid  off 
without  prejudice  to  the  question  how  the  debt 
should  ultimately  be  borne,  and  that  the  mort- 
gage must  be  kept  on  foot  by  transferring  it  to 
the  committee  to  be  disposed  of  as  the  court 
might  direct.  Leeniing,  In  re  (3  De  G.,  F.  & 
J.  43)  followed.  I^elly,  In  re,  49  L.  T.  429— C.  A. 

Reoonveyanoe  of  Kortgages — CoBts.] — ^A  trus- 
tee having  advanced  money  on  mortgage  became 
lunatic.  Upon  redemption  of  the  estate  and  a 
petition  to  appoint  a  person  to  reconvey,  it  ap- 
pearing that  the  mortgagor  had  no  knowledge 
that  the  money  was  trust  money,  the  costs  of  the 
application  were  ordered  to  be  paid  out  of  the 
trust  estate.  Jones,  In  re,  1  Ch.  D.  70 ;  45  L.  J., 
Ch.  688  ;  34  L.  T.  470 ;  24  W.  R.  377— C.  A. 

Order  on  Bank  to  Pay  future  BividendB  to 
Curator *8  Attorney.] — Where  a  curator  of  the 
property  of  a  lunatic  residing  in  Malta  had  been 
appointed  by  the  court  there,  and  such  curator 
had  authorized  a  person  residing  in  England  to 
receive  dividends  of  shares  in  companies  and  of 
consols  belonging  to  the  lunatic,  which  had  there- 
tofore been  received  by  an  attorney  appointed 
by  the  lunatic,  the  court,  no  opposition  being 
made  by  the  companies  or  the  Bank  of  England, 
made  an  order  that  they  should  respectively  be 
at  liberty  to  pay  the  accrued  and  future  dividends 
to  the  curator's  attorney.  Baynes,  In  re,  44  L.  T. 
322. 

Barring  Entail— Powere  of  Court  in  relation 
to.] — A  lunatic  was  tenant  for  life  of  real  estates, 
including  the  advowson  of  a  rectory.  A  lease  of 
this  property  had  been  granted  by  order  of  the 
court  for  ninety-nine  years,  if  the  lunatic  should 
so  long  live.  This  lease  had  become  vested  in  a 
person  who  was  also  first  tenant  in  tail  in  re- 
mainder expectant  on  the  death  of  the  lunatic 
without  issue  male.  The  lunatic  was  over  80 
years  of  age,  and  had  never  had  any  issue.  The 
first  tenant  in  tail  in  remainder  wishing  to  sell 
the  next  presentation  to  the  rectory  presented  a 
petition  praying  the  court,  as  protector  of  the 
settlement,  to  consent  to  the  barring  of  the  en- 
tail of  the  advowson : — Held,  that  the  court 
ought  not  to  interfere,  as  the  application  was  not 
made  for  the  benefit  of  the  lunatic's  estate. 
TJiorp  or  Tluirp,  In  re,  3  Ch.  D.  59 ;  35  L.  T. 
293— C.  A. 

A  lunatic  was  tenant  in  taU  of  an  estate,  sub- 
ject to  a  charge  for  portions.  In  a  suit  in  the 
Court  of  Chancery  a  decree  had  been  made 
ordering  the  charge  to  be  raised  by  a  sale  or 
mortgage  of  the  estate.  On  a  petition  by  the 
committee,  asking  that  he  might  execute  a  dis- 
entailing deed  on  behalf  of  the  lunatic  for  the 
purpose  of  raising  the  charge  by  a  mortgage  : — 
Held,  that  the  interest  of  the  remainderman 
ought  not  to  be  barred  further  than  was  neces- 
sary, and  that  the  mortgage  should  be  made  for 
a  term  of  vears,  and  without  a  power  of  sale. 
Pares,  In  're,  2  Ch.  D.  61 ;  24  W.  R.  619— 
C.  A. 
The  court,  under  its  lunacy  jurisdiction,  has 
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power  to  bar  the  estate  tail  of  a  lanatic  tenant 
in  tail ;  but  it  is  the  duty  of  the  court  so  to  exer- 
cise it  as  not  to  affect  the  rights  of  the  persons 
entitled  in  remainder  to  the  estate.  Where  a 
lunatic  was  tenant  in  tail  of  an  undivided  share 
of  an  estate,  and  an  action  was  brought  for  the 
partition  of  the  estate,  the  court,  under  the  6  th 
section  of  the  Partition  Act,  1868,  authorized  the 
committee  of  the  lunatic  to  request  a  sale  and  to 
join  in  conveying  the  estate  to  the  purchaser, 
but  directed  that  the  proceeds  of  the  sale  shoidd 
be  subject  to  the  same  uses  as  the  lunatic's  estate 
was  subject  to  before  the  sale.  Pares,  In  re, 
Lillingston  v.  Pares,  12  Ch.  D.  333  ;  41  L.  T. 
574  ;  28  W.  R.  193— C.  A. 

Improvement!  of  Limatio*i  Estate — ^Amount 
how  raised.] — Bepairs  and  permanent  improve- 
ments to  a  laige  amount  upon  an  estate  of  which 
a  lunatic  was  tenant  in  tail  in  possession  were 
found  to  be  expedient.  There  was  in  court  a 
sufficient  fund  of  personalty  to  which  the  lunatic 
was  absolutely  entitled,  and  his  income  was 
much  more  than  sufficient  for  his  requirements. 
The  amount  required  for  repairs  and  improve- 
ments was  ordered  to  be  raised  by  mortgage  or 
charge  of  the  settled  estate.  Gist,  Ifi  re,  5  Ch. 
D.  881  ;  26  W.  R.  22— C.  A. 

Administration— To  Guardians  of  Poor.] — ^A 

person  died  lunatic  and  intestate,  having  been 
maintained  since  1862  in  the  county  lunatic 
asylum  at  the  cost  of  the  Totnes  Union  ;  he  was 
nevertheless  entitled  to  440/.  His  only  next  of 
kin  was  a  lunatic  sister : — The  court  granted  ad- 
ministration to  the  nominee  of  the  guardians  of 
the  Totnes  Union,  as  being  creditors  under  12  & 
13  Vict.  c.  103,  8. 16,  the  grant  to  be  for  the  use 
and  benefit  of  the  lunatic  sister  during  her 
lunacy.  Windeatt  v.  Sh^irland,  Sharland,  In 
goods  of,  41  L.  J.,  Mat.  9  ;  20  W.  R.  211. 


By  Conrt — Amount  small.] — When  the 


property  of  a  person  of  unsound  mind  not  so 
found  is  small,  and  it  is  not  desirable  to  take 
proceedings  in  lunacy,  the  court  will  administer 
such  property,  and  give  directions  as  to  guardian- 
ship and  maintenance.  BUgh  v.  O'Ctmnell,  38 
L.  T.  217  ;  26  W.  R.  311. 

Bankniptoy  of— Transfer  of  Fnnd.]— In  1854 
a  person  entitled  to  a  contingent  future  interest 
in  a  fund  took  the  benefit  of  the  Insolvent  Act, 
but  did  not  mention  this  interest  in  his  schedule. 
In  1876  the  contingent  interest  vested  in  posses- 
sion. In  the  same  year  he  was  found  lunatic, 
and  shortly  afterwards  an  order  was  made  giving 
the  holder  of  the  fund  liberty  to  pay  it  into 
court  to  the  credit  of  the  lunacy,  and  directing 
it  to  be  invested  and  the  income  paid  to  the  com- 
mittee. Shortly  afterwards  the  provisional  as- 
signee presented  a  i)etition  in  the  lunacy,  praying 
that  the  fund  might  be  transferred  to  the  credit 
of  the  insolvency,  or  that  he  might  be  at  liberty 
to  take  proceedings  in  the  Chancery  Division  for 
its  recovery.  The  court  ordered  a  transfer  of  the 
fund  as  prayed.  Hinds,  In  re,  7  Ch.  D.  26  ;  37 
L.  T.  768  ;  26  W.  R.  193— C.  A. 

Consent  to  AcUndieation  by  Committee.] 


Transfer  of  Debentnre.] — ^A  debenture  bond  of 
a  limited  company,  according  to  the  constitntioi] 
of  which  debentures  were  transferred  by  deed, 
and  the  deeds  of  transfer  upon  presentation  to 
the  company  were  registered  in  the  company's 
book  of  mortgages,  ordered  to  be  transferred 
under  s.  141  of  the  Lunacy  Regulation  Act,  1853. 
Mitchell,  In  re,  17  Ch.  D.  615 ;  45  L.  T.  60— 
C.A. 


2.  Inquisitions  and  Appointment  of 
Committee  and  Curatobs. 


— Leave  given  to  the  committee  of  the  estate  of 
a  lunatic  trader  to  consent  to  an  adjudication  in 
bankruptcy  against  the  lunatic.  Lee,  In  re,  23 
Ch.  D.  216  ;  48  L.  T.  193  ;  31  W.  R.  802-O.  A. 


Petition — Order  for  Visitors  in  Lnnaey  to 
the  Lnnatio.] — A  petition  for  an  inquiry  into 
the  state  of  mind  of  an  alleged  lunatic  having 
been  presented,  and  disputes  having  arisen  as  to 
the  terms  under  which  access  of  medical  wit* 
nesses  should  be  allowed,  the  court  made  an 
order  that  two  of  the  visitors  in  lunacy  should 
see  the  alleged  lunatic  and  report  to  the  ooart. 

,  In  re,  or  X  Y,  Z.,  In  re,  18  Ch.  D.  26  ; 

46  L.  T.  97— C.  A. 

Inquiry  in  London  as  to  Person  in  Oonntry.^ 

— ^The  rule  is  not  inflexible  that  an  inqniiy  by  a 
jury  as  to  the  state  of  mind  of  an  alleged 
lunatic  must  take  place  near  his  place  of  resi- 
dence, and  there  being  reason  to  believe  that  a 
strong  local  feeling  as  to  the  proceedings  existed 
in  the  neighbourhood  where  the  all<^ed  lanatic 
resided,  the  inquiry  was  directed  to  be  held  in 
London.    Ih, 

Commission  of  Lunacy— Issue  and  Antkarity 

of.] — ^A  commission  of  lunacy  may  issue  against 
an  alien.  Bariatinski,  Prinress,  In  re,  1  Ph. 
375  ;  13  L.  J.,  Ch.  69  ;  8  Jur.  157. 

When  a  person  had  been  tried  upon  a  criminal 
charge,  ana  acquitted  on  the  ground  of  his  in- 
sanity, and  was  thereupon  confined  in  a  lunatic 
asylum  under  39  &  40  Geo.  3,  c.  94,  the  chan- 
cellor, upon  the  application  of  a  creditor,  issued 
a  commission  of  lunacy,  the  party  being  entitled 
to  property  of  the  value  of  600/.  Plcarcr,  In  re, 
8  Jur.  89. 

Inquisitions,  when  direeted.]— A  Portngnese 
gentleman  whose  domicil  was  in  Portugal,  wboi$e 
property,  with  a  very  trifling  exception,  was  in 
Portugal,  and  whose  wife  and  only  child  were 
residing  there,  became  lunatic  in  England,  and 
had  been  so  for  some  years.  A  petition  was  pre- 
sented by  his 'relations  in  England  for  an  inquiry 
a9  to  his  state  of  mind.  Proceedings  in  lunacy 
were  at  the  same  time  taken  in  Portugal  by  his 
wife,  and  the  Portuguese  court  issued  a  request 
to  the  English  courts  to  inquire  into  his  state  of 
mind.  The  wife  applied  here  to  have  an  inquiry 
as  to  the  time  when  the  lunacy  commencMl,  it 
being  desired  by  the  Portuguese  court  that  such 
inquiry  should  be  made  in  England: — ^HekU 
that  the  25  k  26  Vict.  c.  86,  s.  3,  does  not 
take  away  the  power  of  the  court  to  direct 
such  an  in(^uiry  where  special  drcumstanoes 
render  it  desirable.  Soitomaior,  /a  rr,  9  L.  R., 
Ch.  677. 

Held,  that,  under  the  circumstances  of  the 
case,  such  an  inquiry  ought  not  to  be  directed, 
as  it  was  not  required  for  any  purpose  of  the 
proceedings  in  England,  and  Uie  fiiKting  might 
B&ect  other  parties  who  could  not  effectually 
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intervene  in  the  inquiry,  and  yet  would  probably 
be  treated  in  Portugal  as  concluded  by  it.    Ih, 

Upon  a  petition  for  inquiry  into  tlie  alleged 
lunacy  of  S.,  who  was  resident  in  Australia,  but 
whose  property  was  wholly  situate  in  England, 
the  court  ordered  an  inquiry  before  a  jury  in 
Middlesex,  and  gave  permission  to  the  peti- 
tioners to  take  proper  steps  to  bring  him  to 
EngUnd.    Seott,  In  re,  22  W.  R.  748— L.  JJ. 

Bight  to  Attend  Proceedings.] — A  stranger  in 
blood  to  a  lunatic,  who  is  interested  under  a  mil 
made  by  the  lunatic  before  the  commencement 
of  the  lunacy,  will  not  be  allowed  to  attend 
the  proceedings  in  the  lunacy.  Scarlett,  In 
re,  8  L.  R.,  Ch.  739  ;  29  L.  T.  232  ;  21  W.  R. 
717. 

According  to  the  practice  in  lunacy,  no  person 
except  the  parties  and  those  claiming  under 
them  may  as  a  right  inspect  the  proceedings ; 
other  persons  claiming  the  right  to  do  so  must 
make  a  case  for  the  pui-pose.  Wood,  In  re,  4  De 
G.,  J.  &  S.  134. 

■  The  question  as  to  whether  or  not  next  of  kin 
shall  have  liberty  to  attend  the  proceedings 
upon  such  an  inquiry  is  a  matter  of  general 
practice,  and  is  therefore  left  to  the  discretion 
of  the  master.  Lanwarne,  In  re,  46  L.  T.  668  ; 
SO  W.  R.  759— C.  A. 


Illegitimate  Person— Attomey-Oeneral.] 


— ^A  lunatic,  who  was  illegitimate  and  unmarried, 
was  resident  in  Lancashire,  and  part  of  her  pro- 
perty consisted  of  copyholds  held  of  the  duchy 
of  Lancaster  : — ^Held,  that  the  attorney-general 
of  the  duchy  of  Lancaster  was  not  entitled  to 
attend  the  proceedings  in  the  lunacy,  the  Queen's 
rights  being  sufficiently  represented  by  the 
Queen's  attorney-general,  who  had  leave  to  at- 
tend. Kershaw,  In  re,  21  Oh.  D.  613  ;  48  L.  T. 
15  ;  31  W.  R.  130— C.  A, 


Kedical  IX^tnesses.] — When  the  medical 


witnesses  for  the  alleged  lunatic  had  seen  her 
alone,  it  was  held  that  they  were  not  entitled  to 
be  present  when  the  medical  witnesses  for  the 
petitioner  saw  her.    Ih, 

Irish  Inquisition— Transcript  of  Record — 
Jurisdiction  of  English  Court.] — Where  an 
order  in  lunacy  has  been  made  in  Ireland  by  the 
court  having  jurisdiction  for  that  purpose,  and  a 
transcript  of  the  record  has,  under  the  provi- 
sions of  s.  52  of  the  Lunacy  Regulation  Act, 
1853,  been  transmitted  to  this  country,  the  Eng- 
lish court  must  treat  the  order  as  a  binding 
order,  and  has  no  jurisdiction  to  entertain  an 
application  either  for  the  purpose  of  sotting 
aside  the  proceedings  in  Ireland,  or  for  a  super- 
sedeas. Any  such  application  must  be  made  to 
the  court  which  originally  made  the  order. 
Talhot,  In  re,  20  Ch.  D.  269  ;  51  L.  J.,  Ch.  360  ; 
45  L.  T.  730 ;  30  W.  R.  386— C.  A. 

Bight  to  Jury.]  —  The  right  of  an  alleged 
lunatic  to  demand  a  jury  is  confined  to  the 
original  inquiry.     Ih, 

• 

Lunatic  Abroad — Presence  of— Service  out 
of  Jurisdiction.] — Where  an  inquiry  was  di- 
rected concerning  the  lunacy  of  an  alleged 
lunatic  resident  abroad,  and  whose  presence  was 


dispensed  with,  service  of  the  order  to  that  effect 
was  directed  to  be  made  upon  her  and  upon  her 
stepfather,  with  whom  she  was  living,  by  regis- 
tered letter.  Lanwame,  In  re,  46  L.  T.  668  ;  30 
W.  R.  759— C.  A. 

Appointment  of  Committee  out  of  the  Juris- 
diction—Certificate of  Kaster.] — It  being  pro- 
posed to  appoint  as  committee  a  person  resident 
out  of  the  jurisdiction,  the  master  in  lunacy 
reported  that  as  the  proposed  committee  was 
resident  out  of  the  jurisdiction,  he  could  not  ap- 
prove of  him.  The  court,  though  satisfied  of  the 
expediency  of  appointing  him,  declined  to  do 
so  until  the  master  had  certified  that  the  pro- 
posed committee  was  a  person  whom,  if  resident 
within  the  jurisdiction,  he  should  have  approved. 
Bruhre,  In  re,  17  Ch.  D.  775  ;  45  L.  T.  290  :  30 
W.  R.  223— C.  A. 

When  Pending— Restraining  Lunatic — Pro- 
tecting Property.] — Between  the  presentation  of 
a  petition  for  an  inquiry  in  the  case  of  an  al- 
leged lunatic  and  the  official  finding,  he  may  be 
restrained  by  the  court  from  leaving  the  juris- 
diction, and  his  property  may  be  protected  from 
any  disposition  or  misuse  by  which  the  purpose 
of  the  inquiry  might  be  frustrated,  but  this  in- 
terference, being  provisional  and  only  allowed 
as  subservient  to  the  investigation,  cannot  co- 
exist with  an  order  prohibiting  the  prosecution 
of  the  latter.  Lawler,  In  re,  Walsh,  Ex  parte, 
8  Jr.  R.,  Eq.  506. 

Bight  to  Traverse  Inquisition.]— On  applica- 
tion to  the  lord  chancellor  for  that  purpose  by 
a  person  found  lunatic  under  a  commission, 
leave  to  traverse  the  inquisition  is  a  matter  of 
right.  Cummhig,  In  re,  1  De  G.,  M.  &  G.  537  : 
21  L.  J.,  Ch.  753,  768  ;  16  Jur.  483. 

Powers  of  Committee.]— Where  a  committee 
of  a  lunatic,  against  whom  judgment  had  been 
obtained,  but  not  duly  docketed,  paid  over  rents 
to  a  mortgagee  of  a  date  subsequent  to  the 
judgment :— Held,  that  he  was  not  liable  as  for 
money  had  and  received  to  the  use  of  one  who 
claimed  as  tenant  by  elegit  under  the  judgment ; 
for  it  was  his  first  duty  as  committee  to  keep 
down  the  interest  on  the  mortgage.  Braith^ 
watte  V.  Watts,  2  Tyr.  293  ;  2  C.  &  J.  318. 

When  Commission  will  be  Superseded.] — The 
lord  chancellor  will  not  in  general  supersede  a 
commission  of  lunacy  after  verdict  without  see- 
ing the  lunatic.     Gordon,  In  re,  2  Ph.  242. 

The  court  never  supersedes  a  commission  with- 
out the  clearest  evidence  of  the  lunatic's  restora- 
tion to  soundness  of  mind  ;  and,  ordinarily,  it  is 
the  practice  ana  the  duty  of  the  court  to  satisfy 
itself  in  this  respect  by  a  personal  examination 
of  him.    Ih, 

Effect  of  Inquisitions.]— Where,  to  an  action 
against  executors  on  the  bond  of  their  testator, 
they  pleaded  not  est  factum,  and  set  up  lunacy 
as  a  defence  at  the  trial ;  an  inquisition  taken 
under  the  commission  of  lunacy  against  the  tes- 
tator, after  the  execution  of  the  bond,  finding 
that  he  had  been  a  lunatic  from  a  day  ante- 
cedent to  that,  without  any  lucid  interval,  is 
admis8ible«    Foulder  v.  Silk,  3  Camp,  126. 
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On  a  bill  in  equity  to  set  aside  deeds  and  re- 
coveries, on  the  groond  of  the  lunacy  of  the 
party  at  the  time  he  executed  them : — Held, 
that  the  finding  of  the  jury  on  an  inquisition, 
which  overreached  that  period^  afforded  a  pre- 
sumption that  he  was  then  insane ;  but  there 
being  some  evidence  that,  after  the  time  when 
the  lunacy  was  stated  to  have  commenced,  the 
party  was  not  of  unsound  mind,  an  issue  was 
directed  to  inquire  whether  he  was  of  unsound 
mind  at  the  time  of  executing  the  deeds. 
French  v.  Mainwaring,  2  Beav.  115. 

Though  the  finding  of  a  person's  insanity,  by 
an  inquisition,  upon  a  commission  of  lunacy,  is 
not  binding  on  third  parties,  still  it  destroys  the 
natural  presumption  in  favour  of  sanity,  and 
casts  the  burthen  of  proving  the  person's  sanity 
on  the  party  alleging  it.  Snook  v.  Wat  tit  j  11 
Beav.  105  ;  12  Jur.  iU. 

A  deed,  though  overreached  by  the  finding  of 
an  inquisition  in  lunacy,  is  not,  therefore,  neces- 
sarily primd.  facie  void.  J-acohs  v.  Richards,  18 
Beav.  300  ;  23  L.  J.,  Ch.  557  ;  18  Jur.  527. 

On  a  claim  by  a  vendor  for  specific  perform- 
ance by  the  vendee,  found  by  inquisition  to  have 
been  lunatic  at  the  time  of  the  contract,  a  court 
of  equity  declared  the  contract  to  have  been  null 
and  void,  and  ordered  the  residue  of  the  deposit, 
after  deducting  the  vendor's  costs,  charges  and 
expenses,  to  be  repaid  to  the  committee  of  the 
lunatic's  estate.  lYott  v.  Beava?^,  22  L.  J.,  Ch. 
638 ;  17  Jur.  369. 

An  inquisition  finding  a  person  lunatic  is  prim& 
facie  evidence  of  insanity,  but  whei'e  leave  has 
been  granted  to  traverse  the  same,  this,  in  part, 
rebuts  the  evidence,  and  entitles  a  creditor  to  an 
issue  to  try  the  question  of  the  party's  sanity  on 
a  day  on  which  a  deed,  subsequent  to  the  finding, 
and  objected  to  as  invalid  by  reason  of  insanity, 
has  been  executed  by  the  lunatic.  Elliott  v. 
Jnee,  7  De  G.,  M.  &  G.  476  ;  26  L.  J.,  Ch.  881  ;  3 
Jur.,  N.  S.  597. 

Foreign  Oommiflsion.^  —  A  person  found  a 
lunatic  by  a  competent  jurisdiction  abroad,  may 
be  considered  a  lunatic  here.  Oillam,  Ex  parte, 
2  Ves.  jun.  688. 

Cost  of  Inquisitions.] — ^When  an  inquiry  as  to 
the  lunacy  of  a  supposed  lunatic  had  been  based 
upon  the  report  of  the  commissioners  in  lunacy, 
and  had  resulted  in  his  being  declared  of  sound 
mind,  the  court  ordered  the  costs  of  the  proceed- 
ings in  lunacy  and  of  the  inquiry  to  be  paid  out 

of  the  supposed  lunatic's  estate.     C ,  In  re^ 

10  L.  R.,  Ch.  75  ;  23  W.  R.  377. 

A  petition  for  inquiry  into  the  state  of  mind 
of  a  lady  was  presented  by  a  neighbour  who 
was  no  relation  of  the  supposed  lunatic.  The 
medical  visitor  appointed  by  the  court  reported 
that  there  were  grounds  for  an  inquiry,  and  an 
inquiry  was  held  some  months  later  before  a  jury. 
The  jury  returned  a  verdict  that  the  lady  was  of 
sound  mind  and  capable  of  managing  her  own 
affairs.  After  the  verdict  the  petitioner  obtained 
a  letter  from  his  solicitor  indemnifying  him 
against  the  costs  of  the  petition.  The  petitioner 
then  presented  a  second  petition,  asking  for  the 
payment  of  his  costs  out  of  the  lady's  estate 
under  the  Lunacy  Regulation  Act,  1862  (25  &  26 
Vict.  c.  86),  s.  11.  Another  petition  was  pre- 
sented by  the  lady  asking  that  her  costs  should 
be  paid  by  the  petitioner  for  the  inquiry.    The 


court  declined  to  make  any  order  as  to  costs  on 
either  petition,  being  of  opinion  that,  ttiaogfa  the 
visitor's  report  shewed  that  an  inqoiiy  was  jnsti- 
fied,  the  inquiry  in  this  case  had  been  really  aet 
on  foot  by  the  petitioner's  solicitor  for  his  own 
profit.  A,/»w,4Ch.D.301  ;  i6L.J.,Ch.233; 
35  L.  T.  828  ;  25  W.  R.  133.— C.  A. 

Costs,  properly  taxed,  of  suing  oni  a  commU- 
sion  of  lunacy,  are  a  debt  as  against  the  assets 
left  by  a  lunatic,  although  at  the  death  of  tbe 
lunatic  a  traverse  of  the  lunacy,  leave  for  which 
had  been  obtained  upon  the  lunatic's  own  appli- 
cation, was  pending.  CHmmingy  In  re^  23  L.  J., 
Ch.  261 ;  18  Jur.  181— L.  J. 


On  Death  of  Lnnatie.] — ^A  person  was  found 


to  be  a  lunatic  by  inquisition,  but  died  before  a 
committee  of  her  estate  had  been  appointed.  On 
an  application  under  the  Lunacy  Regolation  Act 
the  court  made  a  declaration  that  the  oosts  of  the 
inquisition  had  been  properly  incuzred,  and 
ought  to  be  paid  out  of  the  deceased  Innatics 
estate  in  the  due  course  of  administration. 
Mcares,  In  re,  10  L.  R.,  Ch.  662 ;  48  L.  J.,  Ch. 
190  ;  40  L.  T.  Ill  ;  27  W.  R.  369— C.  A. 

After  presentation,  but  before  the  hearin^^  of  a 
petition  to  confirm  the  master's  report  in  the 
matter  of  a  lunatic,  the  lunatic  died.  The  oonrt 
made  no  order  on  the  petition,  refused  to  Allow 
the  costs  in  the  absence  of  the  legal  personal  re- 
presentative, and  directed  tbe  petition  to  stand 
over,  with  liberty  to  apply  as  to  costs  when  the 
funds  in  court  came  to  be  dealt  with.  Ptijfham, 
In  re,  44  L.  T.  323  ;  29  W.  R.  403. 

Curator— Bight  to  Fund  of  Limatio  in  Oonrt.] — 
An  Englishman  while  resident  in  France  was 
found  a  lunatic  by  the  law  of  that  country,  and  a 
curator  bonis  was  appointed  by  tbe  Frendi  court. 
The  fund  in  this  country  to  which  the  lunatic 
became  entitled  was  paid  into  court  under  the 
Trustees  Relief  Act": — Held,  upon  petition  by 
the  curator  bonis  for  payment  of  the  fund  to  him 
as  a  matter  of  right,  that  the  court  could  exercise 
a  discretion  ;  and  it  appearing  that  the  lunatic 
was  sufficiently  provided  for,  an  order  was  made 
for  retaining  the  corpus  of  the  fund  in  court,  and 
the  payment  of  the  dividends  only  to  the  curator. 
Gamier,  In  re,  18  L.  R.,  Eq.  532  ;  41  L.  J.,  Ch. 
419  ;  25  L.  T.  928  ;  20  W.  R.  288. 

On  the  petition  of  a  curator  ad  bona,  appointed 
by  a  foreign  court  to  administer  the  estate  of  a 
lunatic,  to  have  transferred  to  him  as  such  cura- 
tor the  share  of  the  lunatic  in  the  proceeds  of 
real  estate  in  England  sold  in  a  partition  suit  by 
direction  of  the  court : — Held,  that,  as  the  fund 
retained  its  character  of  realty,  the  curator  was 
not  entitled  to  call  for  a  transfer  thereol  Grim* 
wood  V.  Bartelt,  46  L.  J.,  Ch.  788 ;  23  W.  R. 
143. 

In    Scotland— Powers   in   Sngland.] — 

Where  a  creditor  had  been  found  lunatic  in 
Scotland,  and  a  curator  bonorum  appointed 
there: — Held, 'that  such  curator  bonorum  has 
alone  a  right  to  sue  and  give  discharges  for  per- 
sonal estate  of  the  lunatic  in  England.  S&att  ▼. 
Bentley,  1  Kay  &  Johnson,  281 ;  24  L.  J.,  Ch,  244  ; 
1  Jur.,  N.  S.  394. 

Power  of  Chanoory  BiTision  to  appoiat  Omar* 
dian.] — Although  the  Chancery  Division  has 
power,  in  the  administration  of  the  trusts  of  the 
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property  of  a  person  of  unaonnd  mind  not  so 
found,  to  give  oirections  for  his  maintenance,  it 
has  no  joriadiction  to  appoint  a  gnaidian  of  his 
person.  Vane  v.  Vane,  infra,  questioned.  Bligh, 
In  re,  12  Ch.  D.  364  ;  49  L.  J.,  Ch.  56  ;  41  L.  T. 
570  ;  27  W.  B.  876— C.  A. 

The  Chancery  Division  has  jurisdiction  to  give 
directions  as  to  the  guardianship  and  mainten- 
ance of  a  person  of  unsound  mind  not  so  found, 
but  will  not  exercise  it  unless  the  property  is 
small  and  proceedings  are  not  intended  to  be 
taken  in  lunacy.  Vane  v.  Vane,  2  Ch.  D.  124  ; 
45  L.  J.,  Ch.  381  ;  34  L.  T.  613  ;  24  W.  R. 
602, 


Over  Infant  of  Vnionnd   Mind.] — The 


jurisdiction  of  the  court  over  its  infant  ward  is 
not  taken  away  by  any  physical  or  mental  dis- 
ability to  which  the  infant  may  be  subject,  and 
such  directions  ought  to  be  given  as  to  his 
treatment,  whether  in  a  lunatic  asylum  or  not, 
as  the  court  consider  to  be  most  for  his  benefit. 
Edwards,  In  re,  10  Ch.  D.  605 ;  48  L.  J.,  Ch. 
233  ;  40  L.  T.  113  ;  27  W.  R.  611— C.  A. 

Penon  of  Unsound  Mind  not  lo  found— Onar- 
dianihip  and  Xaintenanoe.] — On  a  petition  by  a 
person  of  unsound  mind  not  so  found  for  payment 
of  a  fund  in  court  and  for  the  appointment  of  a 
gnaidian,  the  fund  was  ordered  to  be  paid  to  the 
person  proposed  as  guardian,  he  undertaking  to 
apply  it  for  the  maintenance,  comfort,  and  sup- 
port of  the  petitioner.  Vane  v.  Va7w  (2  Ch.  D. 
124)  corrected.  Brandon^ s  'IrusU,  In  re,  13 
Ch.  D.  773 ;  41  L.  T.  755. 

Appointment  of  Guardian  ad  litem.] — The  de- 
fendant being  of  unsound  mind,  though  not  so 
found  by  inquisition,  the  court,  on  motion,  ex 
parte,  appointed  his  son  guardian  ad  litem,  upon 
an  affidavit  averriug  that  there  was  no  conflict 
of  interest  between  the  father  and  son.  Dohhin 
V.  lulling,  6  Ir.  R.,  Eq.  623. 


3.  Lunatic  Asylums. 
a.  Private. 

Previoni  to  14  Geo.  3,  o.  40.]— Before  Geo.  3, 
c.  40,  s.  1,  private  madhouses  were  not  authorized 
by  law,  but  the  keepers  were  excused  in  their 
conduct  when  it  was  exercised  properly.  Rex  v. 
Coate,  Lofft,  73,  78. 

A  person  put  to  superintend  an  unlicensed 
house  for  the  reception  of  lunatics  was  liable  to 
the  i^enalties  of  that  statute,  though  he  did  not 
receive  any  of  the  profits  of  the  establishment. 
Jiudd  V.  Foulks,  3  Camp.  404. 

Deed— TTndixe  Influence  of  Keeper.] — A  deed 
was  set  aside  as  obtained  by  fraud  and  undue 
influence,  by  a  keeper  of  a  house  for  lunatics, 
from  a  person  under  his  care,  as  within  the 
general  principle  arising  from  the  relation  of 
guardian  and  ward,  attorney  and  client.  Wrigh  t 
V.  P7'(wrf,  13  Ves.  138. 

8ft  9  Viet,  c,  100,  8.46.]— The  prohibition  in 
8  &  9  Vict.  c.  100,  s.  45,  as  to  receiving  insane 
persons  into  licensed  houses  or  hospitals  without 
such  medical  certificate  as  the  act  requii'es,  is  not 
general,  but  relates  only  to  the  keepers  of  licensed 
houses ;  the  confinement  of  lunatics  in  all  other 


cases  being  left  as  it  was  at  common  law. 
Shuttleworth,  In  re,  9  Q.  B.  651  ;  2  New  Seas. 
Cas.  470  ;  16  L.  J.,  M.  C.  18  ;  11  Jur.  41. 

Surgeon  giving  Certifloate  Improperly.] — An 
indictment  charged  that  a  surgeon,  knowingly, 
and  with  intention  to  deceive,  signed  a  certificate 
required  by  9  Geo.  4,  c.  41,  s.  30,  without  having 
visited  and  personally  examined  the  patient, 
contrary  to  the  statute  :  the  jury  negatived  the 
intention  to  deceive,  and  found  him  guilty : — 
Held,  that  in  the  description  of  the  offence  the 
averment  of  intention  was  surplusage,  and  that 
such  unnecessary  matter  might  be « rejected,  as 
well  in  an  indictment  on  a  penal  statute  as  at 
common  law.    He  jo  v.  Jones,  2  B.  Jc  Ad.  611. 


b.  Confinement  and  Beatraint. 
i.  Wlierc  Parties  Dangerous, 

Bight  to  Bestrain.] — In  an  action  against  two 
medical  men,  for  havmg,  with  other  persons,  un- 
lawfully entered  the  house  of  the  plaintiff,  and 
assaulted  and  imprisoned  her  therein,  they  plead- 
ing only  not  guilty,  and  leave  and  licence  ;  and 
the  case  being  that  she  had  called  them  both  in 
as  her  medic^  attendants,  and  had  asked  them 
to  send  a  nurse,  and  that  they,  at  the  desire  of 
her  friends,  sent  not  only  a  female  nurse,  but 
also  a  male  attendant,  who  were  both  engaged 
by  the  plain  tiflTs  friends,  but  to  whom  the  defen- 
dants gave  directions,  and  against  whom  the 
plaintiff  alleged  certain  acts  of  violent  restraint 
and  coercion ;  the  defence  being  that  she  was 
suffering  under  delirium  tremens,  and  that  there 
was  no  more  restraint  than  necessary  as  a  part  of 
medical  treatment : — Held,  that  if  this  was  so, 
even  assuming  that  the  defendants  were  respon- 
sible for  the  acts  of  the  attendants,  there  was  a 
justification  in  law,  had  it  been  so  pleaded. 
Symm  v.  Fraser,  3  F.  &  F.  859. 

Any  man  may  justify  an  assault,  when  it  is  to 
restrain  the  fury  of  a  lunatic  and  prevent  mis- 
chief.    Brookshaw  v.  Hopkins,  Lofft,  243. 

At  common  law  a  medical  man  may  justify 
measures  necessary  to  restrain  a  dangerous 
lunatic.  So  also,  if  he  is  called  in  to  attend  a 
person  suffering  under  delirium  tremens,  he  may 
justify  such  measures  as  are  reasonably  neces- 
sary, either  to  cure  him  or  to  restrain  him  from 
doing  mischief,  so  long  as  the  fit  lasts,  or  it  is 
likely  to  return.  Scott  v.  Wakem,  3  F.  &  F. 
328. 

<*  Charged ''  with  Crime  in  <<  Court "  in  India, 
but  **  not  tried  *'— Bemoval  to  England.]— By 
14  &  15  Yict.  c.  81,  s.  1,  if  any  person  shall  be 
indicted  for  or  charged  with  any  crime  or  offence 
in  any  court  in  India,  and  shall  be  acquitted  of 
or  not  be  tried  for  such  crime  or  offence  on  the 
ground  of  his  being  found  to  be  of  unsound  mind, 
he  may  be  removed  to  England  in  the  manner 
prescribed  by  the  act.  A  European  British 
subject  in  India  having  been  arrested  for  homi- 
cide, a  district  magistrate  was  informed  of  it, 
and  went  with  witnesses  to  a  private  house  in 
the  presidency,  where  the  accused  was  detained. 
On  seeing  him,  and  receiving  medical  testimony 
on  oath  as  to  his  state  of  mind,  the  magistrate 
deemed  him  insane  and  unfit  to  be  tried,  and  so 
reported  to  the  government  of  the  presidency. 
The  government  made  an  order,  under  14  &  15 
Vict,  c,  81,  s.  1,  for  the  removal  of  the  prisoner 
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to  England.  By  virtue  of  the  order  he  was 
brought  in  custody  to  England,  and  on  his  arriyal 
a  royal  warrant  was  issued,  under  s.  2,  for  his 
reception  into  a  lunatic  asylum,  where  he  was 
accordingly  kept : — Held,  that  the  prisoner  was 
charged  with  a  crime  in  a  "  court,"  and  "  not 
tried  "  on  the  ground  of  being  **  fouxid  "  to  be  of 
unsound  mind  within  the  meaning  of  s.  1,  and 
that  his  detention  was  lawful.    MaUhy^  In  rcj 

7  Q.  B.  D.  18 ;  60  L.  J.,  Q.  B.  413  ;  44  L.  T.  711  ; 
29  W.  R.  678  ;  46  J.  F.  681 ;  14  Cox,  C.  C.  609. 

ii.  Under  Medical  Ctrtijicatcs, 

Duty  of  Kedioal  Kan.] — ^A  medical  man  is  not 
warranted,  merely  on  statements  made  by  the 
relations  of  a  person  supposed  to  be  insane,  in 
sending  men  to  take  him  into  custody,  and  con- 
fine him,  unless  he  is  satisfied,  fi'om  those  state- 
ments, that  such  a  step  is  necessary  to  prevent 
some  Immediate  injury  from  being  done  by  the 
individual,  either  to  himself  or  to  other  persons. 
Anderdon  v.  Burrows^  4  C.  &  P.  210.    See  5  Vict. 

C.  4,  8.  «S. 

To  an  action  for  imprisonment  of  the  plaintiff, 
a  plea,  that  he  conducted  himself  as  a  person  of 
unsound  mind,  and  incompetent  to  take  care  of 
himself,  .and  proper  to  be  taken  charge  of  and 
detained  under  due  care  and  treatment ;  that  two 
medical  certificates  had  been  given  by  persons 
authorized,  according  to  the  provisions  of  the  8 
&  9  Vict.  c.  100,  and  16  &  17  Vict.  c.  96,  cer- 
tifying that  he  was  of  unsound  mind  and  proper 
to  be  taken  charge  of  and  detained ;  that  the 
defendant  had  notice  of  the  certificates,  and  had 
reasonable  and  probable  grounds  for  believing, 
and  did  believe  tbem  to  h^  true  ;  and  that  the 
plaintiff  was  of  unsound  mind  ;  and  that  the  de- 
fendant being  his  uncle,  and  a  proper  person  to 
cause  him  to  be  taken  in  charge  and  detained, 
did  for  the  causes  aforesaid  cause  him  to  be  taken 
charge  of  and  detained  as  a  person  of  unsound 
mind,  is  a  bad  plea,  inasmuch  as  at  common  law 
the  defendant  would  be  justified  only  if  the  plain- 
tiff was  actually  insane  at  the  time,  which  the 
plea  did  not  allege,  and  the  protection  given  by 

8  &  9  Vict.  c.  100,  s.  99,  to  parties  duly  and  bon& 
fide  acting  under  certificates  and  an  order  for 
confinement,  does  not  extend  to  the  party  making 
the  order.  Fletcher  v.  Fletcher,  1  El.  &  El.  420  ; 
28  L.  J.,  Q.  B.  134  ;  6  Jur.,  N.  S.  678. 

A  medical  man,  who  has  merely  signed  a  cer- 
tificate, and  has  done  nothing  more  towards  caus- 
ing the  confinement  of  a  lunatic,  is  not  liable  in 
trespass.  Nor,  if  he  has  merely  consulted  another 
medical  man  who  has  signed  the  other  certificate, 
and  told  him  his  own  idea  of  the  case,  is  he  liable 
for  causing  the  other  to  sign  such  certificate.  But 
if  he  signs  such  a  certificate  without  taking  due 
care  and  making  due  inquiries,  he  is  liable  for 
the  consequences  which  ensue.  And  if  on  his  own 
personal  examination  he  is  not  satisfied,  he  is 
bound  to  make  due  inquiries.  Kor  is  he  the  less 
liable  for  the  want  of  such  due  care  and  inquiries 
because  he  has  acted  bonft  fide.  Hall  v.  Semple, 
3  F.  &  F.  837. 

Certifleate— Production  of.]— The  8  &  9  Vict. 
c,  100,  requires  every  person  receiving  a  single 
lunatic  into  his  or  her  care  to  obtain  and  trans- 
mit to  the  lunacy  commissioners  certain  orders 
and  certificates,  which  are  upon  receipt  at  their 
office  entered  and  filed.  In  the  books  in  whidi 
the  receipt  of  such  orders  aud  certificates  was 


entered,  no  notice  was  found  of  any  such  baring 
been  received  from  the  defendant.  Notice  was 
given  to  him  to  produce  any  orders  or  certificates 
he  might  have  received,  entitling  him  to  take 
charge  of  the  alleged  lunatic  : — ^Held,  that 
although,  as  a  genend  rule,  a  defendant  must 
have  his  guilt  proved,  and  not  be  called  upon  to 
establish  his  innocence,  yet  seeing  that  the  pioof 
was  in  the  nature  of  a  negative  proof,  and  tttat, 
if  he  had  received  the  documents  and  not  trans- 
mitted them  they  would  be  in  his  possession,  and 
that  after  notice  to  produce  them  had  been  given 
he  had  not  produced  them,  there  was  a  snfllcient 
case  to  go  to  the  jury.  Reg,  v.  Harris,  10  Cox, 
C.  C.  541. 

Lunatic — ^Definition.] — C.  was  placed  fh  the 
house  of  a  medical  man  as  an  invalid  ;  the  house 
not  being  licensed  or  registered  for  the  reception 
of  lunatic  patients.  C.*s  mind  was  qnite  im* 
becile,  and  he  allowed  himself  to  be  kept  in  a 
state  of  revolting  filthincss ;  but  it  did  not  appear 
that  he  laboured  under  any  delusion  or  mental 
aberration,  nor  was  he  subject  to  fits  of  frenzy  or 
violence  : — Held,  that  he  was  a  lunatic  within 
the  meaning  of  8  &  9  Vict.  c.  100,  s.  90,  and  that 
the  medical  man  was  liable  to  the  charge  of  re- 
ceiving C.  to  board  and  lodge  in  an  unlicensed 
house.  Meg,  v.  Shauy,  11  Cox,  C.  C.  109  ;  37 
L.  J.,  M.  C.  112 ;  18  L.  T.  583  ;  16  W.  R, 
913. 

Liability  of  Keeper.] — ^Even  assuming  that  a 
person  is  of  sound  mind  when  conveyed,  nnder 
proper  authority,  to  a  lunatic  asylum,  it  would 
not  be  illegal  on  thepart  of  the  keepers  of  the 
asylum  to  detain  him  until  they  had  proper 
authority  for  his  discharge.  Mackintosh  v.  ^m  itk , 
4  Macq.  H.  L.  Cas.  913. 

iii.  Orders  of  Confinement. 

Effect  of.] — In  justification  for  the  detention 
or  recapture  by  the  proprietor  or  superintendent 
of  a  licensed  house  or  registered  hospital,  or  other 
authorized  person,  of  a  person  who  has  been  re- 
ceived into  such  asylum  under  an  order,  and  cer- 
tificates required  by  8  &  9  Vict.  c.  100,  it  is  not 
necessary  to  aver  that  such  person  is  a  lunatic; 
as  s.  99  affords  a  complete  defence  for  snoh 
detention  or  recapture.  Norris  v.  Seed,  3  Et, 
782  ;  18  L.  J.,  Ex.  300  ;  13  Jur.  830. 

Such  order  and  certificates  are  equally  a  joa- 
tification  for  taking  a  wife  from  her  husband. 
Ih. 

A  return  to  a  habeas  corpus,  directing  a  keeper 
of  a  lunatic  asylum  to  bring  up  the  body  of  R.  F., 
certified  that  he  was,  on  a  certain  day,  reoeiTed 
under  2  &  3  Will.  4,  c.  107,  and  that  on  the  day 
and  year  aforesaid,  the  keeper  received  an  order 
and  medical  certificates,  in  the  form  directed  by 
that  act  (setting  them  out).  It  then  further 
certified,  that,  on  the  22nd  of  November,  1845, 
an  order  and  two  medical  certificates,  under  8  & 
9  Vict.  c.  100  (setting  them  out),  were  delivered 
to  the  keeper,  and  concluded,  "  that  R.  F.  is  now 
detained  under  our  custody,  under  and  by  virtue 
of  the  last-mentioned  act  of  parliament : " — ^Held, 
that  the  return  was  sufficient  under  2  &  3  Will. 
4,  c.  107,  as  it  sufficiently  appeared  that  the  order 
and  certificates  returned  were  received  at  the 
same  time  with  the  lunatic,  and  that  they  were 
those  under  which  he  was  received.  Fsll^  In  re, 
3  D.  &  L.  373  J  16  L.  J.,  M.  C.  25. 
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The  8  &  9  Vict.  c.  100,  s.  1,  which  repeals  the 
2  &  3  Will.  4,  c.  107,  leaves  orders  made  under 
the  latter  act  so  far  valid  as  to  amount  to 
a  justification  of  a  detainer  in  an  asylum.    /(. 

16  St  17  Viot.  0.  96,  8.  4,  is  Compaliory.]— The 
16  &  17  Vict.  c.  96,  8.  4,  which  enacts  that  no 
person  (not  a  pauper)  is  to  be  received  as  a 
lunatic  into  any  licensed  house  or  hospital  with- 
out the  medical  certificate  according  to  the  form 
in  schedule  A,  No.  2,  of  two  persons,  being  phy- 
sicians, surgeons  or  apothecaries,  is  not  merely 
directory,  but  compulsory.  Greenwood,  Ejt  'parte^ 
24  L.  J.,  Q.  B.  148 ;  1  Jur.,  N.  S.  622. 

It  appeared  upon  return  to  a  habeas  corpus, 
that  the  certificates,  under  which  a  person  iiad 
been  received  into  a  private  asylum  as  a  lunatic, 
omitted  to  state  the  number  of  the  street  and  the 
number  of  the  house  where  the  examination  took 
place,  in  accordance  with  the  form  in  schedule  A, 
No.  2 ;  and  it  further  appeared  by  affidavit,  that 
the  examination  did  in  fact  take  place  in  a  house 
in  a  street,  and  that  the  alleged  lunatic  was  not 
dangerous  either  to  the  public  or  himselA: — 
Held,  that  the  certificates  were  defective  in  a 
material  particular,  and  the  lunatic  was  ordered 
to  be  discharged  from  custody.    Ih. 

Olergyman  iBsning  Order.] — The  clergyman  of 
a  parish  in  which  a  lunatic  is  living,  who  has  had 
opportunities  of  observing  his  conduct,  is  com- 
petent to  issue  an  order  under  8  &  9  Vict.  c. 
100,  8.  45,  for  his  admission  into  an  asylum 
and  detention  there.  Shvttlcicorth,  In  re,  2  New 
Sess.  Cas.  470 ;  9  Q.  B.  651  ;  16  L.  J.,  M.  C.  18 ; 
11  Jur.  41. 

In  such  an  order,  it  is  not  imperative  that  all 
the  particulars  enumerated  in  the  appendix, 
sched.  (B),  to  the  form  of  the  order  for  receiv- 
ing a  lunatic  into  an  asylum,  should  be  set 
out,  if  the  act  is  substantially  complied  with. 
Ih 

The  form  of  a  medical  certificate  given  in 
sched.  rC)  is  directory  only,  and  an  equivalent 
will  suffice.    Ih, 

On  what  Ghrounds  given.] — A  general  state- 
ment in  a  certificate  that  a  lunatic  "labours 
under  delusions  of  various  kinds,  and  is  dirty 
and  indecent  in  the  extreme,"  is  a  sufficient 
statement,  within  s.  16,  of  the  fact  from  which 
a  medical  man  forms  his  opinion  of  existing  in- 
sanity ;  so  also  is  his  statement  that  he  forms  his 
opinions  from  conversations  with  the  lunatic, 
without  describing  their  purport.    lb. 

Parish  Officers— Hotice   of  Action.] — By  an 

act  regulating  the  relief  and  employment  of  the 
poor  of  a  parish,  and  for  other  local  purposes, 
it  was  enacted,]that  no  action  shall  be  commenced 
against  any  person  for  anything  done  in  pur- 
suance of  that  act,  until  after  twenty-one  days' 
notice.  In  an  action  against  parish  officers  ap- 
pointed under  the  act,  for  imprisoning  a  party 
in  the  workhouse  upon  a  supposition  that  he  was 
in  a  dangerous  state  of  insanity : — Held,  that 
they,  not  having  pursued  the  course  pointed  out 
to  parish  officers  by  9  Geo.  4,  c.  40,  with  regard 
to  pauper  lunatics,  and  therefore  not  being  pro- 
tected by  that  statute,  were  not  entitled  to  notice 
of  action  under  the  local  act.  Eliot  v.  Allen,  1 
C.  B.  18. 

Beoeption  of  Lnnatles  in  TTnlioeneed  House 


—Honest  Belief  Immaterial.]— The  defendant 
was  convicted  under  8  &  9  Vict.  c.  100,  s.  44,  of 
receiving  two  or  more  lunatics  into  her  house, 
not  being  a  registered  asylum  or  hospital,  or  a 
house  duly  licensed  under  the  above  act,  or  under 
any  previous  act,  but  it  was  specially  found  by 
the  jury  who  convicted,  that  though  the  persons 
so  received  were  lunatic,  the  defendant  honestly, 
and  on  reasonable  grounds,  believed  that  they 
were  not  lunatic: — Held,  by  the  court  (Lord 
Coleridge,  C.  J.,  Denman,  J.,  Pollock,  B.,  Field 
and  Stephen,  JJ.),  that  such  belief  was  imma- 
terial, and  that  the  conviction  was  right.  Reg, 
V.  BUhvp,  5  Q.  B.  D.  259  j  49  L.  J.,  M.  C.  45  ;  42 
L.  T.  240 ;  28  W.  R.  475  ;  44  J.  P.  330  j  14  Cox, 
C.  C.  404. 


iv.  Release  on  Habeas  Corpus, 

A  person  may  be  discharged  from  a  madhouse 
by  habeas  corpus.  Rex  v.  Turlington,  2  Burr. 
1115. 

But  where  it  appeared  that  a  person  confined 
was  a  lunatic,  and  not  fit  to  be  produced  in  court, 
and  that  the  relations  were  applying  for  a  com- 
mission of  lunacy,  the  court  enlaig^  the  time 
for  making  a  return  to  a  habeas  corpus,  directed 
to  a  keeper  of  a  private  madhouse.  Mex  v. 
Clarke,  3  Burr.  1362. 

If  an  alleged  lunatic  is  detained  under  an  im- 
proper or  invalid  certificate,  he  will  be  discharged 
on  a  writ  of  habeas  corpus,  on  the  ground  that 
the  detention  is  illegal  unless  it  is  shewn  that  it 
would  be  injurious  to  himself  or  others  to  set  him 
at  liberty.  Greenwood,  Ex  parte,  24  L.  J.,  Q.  B. 
148  ;  1  Jur.,  N.  8.  522. 

A  rule  having  been  obtained  for  a  habeas 
corpus  to  bring  up  a  lunatic  confined  in  an  asylum 
in  tfiis  country  under  Irish  medical  certificates  ; 
the  court  discharged  the  rule  with  costs,  there 
being  no  evidence  to  shew  that  the  party  pro- 
moting the  application  was  duly  authorize 
by  the  lunatic.  Ckildy  Ejc  parte,  15  C.  B. 
238. 

A  lunatic  might  be  brought  up  by  habeas 
corpus  from  St.  Luke's  Hospital,  to  be  sur- 
rendered in  discharge  of  his  oail.  Pillop  v. 
/&«<tw,3B.  &P.  550. 


4.  Public  Asylums. 

a.  Generally. 

Bight  to  Biimiis  Chaplain.]— By  9  Geo.  4,  c. 
40,  ss.  30  and  32,  the  visiting  justices  have  the 
power  of  appointing  and  dismissing  the  chaplain 
of  the  asylum.  Reg,  v.  Middlesex  Lunatic  Asy- 
lum {Justices),  2  G.  &  D.  300 ;  2  Q.  B.  433 ;  6 
Jur.  682. 

Sale  of  Land  for— Approval  of  Quarter  See- 
sions.] — A  contract  for  the  sale  of  land  to  the 
committee  of  visitors  of  a  lunatic  asylum  may 
be  approved  of  by  the  court  of  quarter  sessions 
before  being  actually  signed  by  the  parties,  if  it 
can  be  identified  as  the  contract  which  was  after- 
wards entered  into.  Dcrenish  v.  Brown,  26  L.  J., 
Oh.  23  ;  2  Jur.,  N.  S.  1043. 

The  16  &  17  Vict,  a  97,  s.  86,  incorporating 
the  Lands  Clauses  Act,  1845,  with  respect  to  the 
purchase-money  or  compensation  coming  to  par- 
ties having  limited  interests,  enables  parties 
having  limited  interests  to  contract  with  the 
committee  of  visitors  for  the  sale  of  land,  al- 
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though  the  commitioe  of  visitors  has  no  compul- 
sory powers  of  purchasing.    lb. 


5.  Maintekance. 

a.  Not  relatingr  to  Poor  Law. 

(hit  of  what  Fund.] — Where  there  are  two 
funds,  both  of  them  applicable  to  the  mainten- 
ance of  a  lunatic,  under  the  management  of  the 
Court  of  Chanceiy,  to  one  of  which  the  lunatic 
would  be  absolutely  entitled  as  her  own  pro- 
perty, the  other  of  which,  so  far  as  she  might 
not  benefit  by  it,  would  pass  away  to  different  per- 
sons, the  court  might  direct  her  maintenance  to 
be  provided  for  out  of  the  latter  fund.  But 
where  such  latter  fund  is  provided  by  a  will 
which  vests  the  fund  in  trustees,  and  gives  them 
an  absolute  discretion  and  "  uncontrollable  au- 
thority "  over  its  application,  the  court  will  not 
exercise  its  ordinary  power.  The  fund  so 
specially  provided  will  be  left  to  the  exercise, 
honSk  fide,  of  the  discretion  of  the  trustees.  GU' 
borne  v.  Oisbor?^^  2  App.  Cas.  300 ;  46  L.  J., 
Ch.  566  ;  36  L.  T.  564  ;  26  W.  R.  516.  Affirm- 
ing with  variation,  32  L.  T.  46  ;  23  W.  R. 
410— L.  JJ. 

A  testator  (whose  wife  had,  in  her  own  right, 
property  Which  was  not  referred  to  in  his  will) 
devised  his  real  and  persontd  estates  to  trustees 
upon  various  trusts,  one  of  which  was  that  *'  my 
trustees  in  their  discretion,  and  of  their  uncon- 
trollable authority,  pay  and  apply  the  whole,  or 
such  portion  onlv,  of  the  annual  income,  of  my 
real  and  personal  estate  and  investments,  as  they 
shall  think  expedient,  to  or  for  the  clothing, 
board,  &c.,  for  the  personal  and  peculiar  benefit 
and  comfort  of  my  dear  wife."  One  of  the  trus- 
tees was  the  testator's  brother,  and  he  was  made 
the  residuary  legatee : — Held,  that  the  trustees 
were  entitled  to  exercise  an  absolute  discretion  in 
the  application  of  the  fund  thus  provided  by  the 
will.    lb. 

Where  a  lunatic  has  property  to  which  he  is  en- 
titled for  life  under  a  settlement  as  well  as  pro- 
perty to  which  he  is  absolutely  entitled,  the 
court  will  apply  the  life  interest  in  the  first  place 
towards  his  maintenance  ;  unless  the  trustees  of 
the  settled  property  have  an  absolute  discretion 
whether  to  employ  the  whole  or  any  part  of 
the  income  for  the  lunatic's  benefit.  Therefore 
where  property  was  held  upon  trust  to  pay  the 
income  in  such  way,  at  such  time,  and  m  such 
manner  as  the  trustees  should  think  fit  towards 
the  maintenance  of  a  lunatic  during  her  life, 
with  power  to  invest  any  surplus  not  required 
for  the  purpose  as  capital,  it  was  held  that  the 
trustees  had  no  such  discretion  as  would  oust  the 
jurisdiction  of  the  court  to  apply  the  whole  of 
the  income  in  the  lunatic's  maintenance  in 
exoneration  of  her  absolute  property.  Gitborne 
V.  GUbome  (2  App.  Cas.  300)  distinguished. 
Wearer,  In  re,  21  Ch.  D.  615  ;  48  L.  T.  93  ;  31 
W.  R.  224  ;  47  J.  P.  68» 

AllowaBM    for   Past    MaintenanM.]  —  The 

brother  of  a  lunatic  lady,  not  so  found  by  in- 
quisition, advanced  money  for  the  maintenance 
of  his  sister  for  several  years  under  circum- 
stances which  left  it  doubtful  whether  he  in- 
tended it  for  a  gift  or  expected  to  be  repaid. 
He  died,  and  his  sister  was  then  found  to  be 
lunatic  by  inquisition.  His  executors  having 
^x)ught  in  a  claim  against  the  lunatic*s  estate 


for  repayment  of  the  advances,  the  court  made 
an  allowance  to  the  testator's  estate  for  past 
maintenance,  but  limited  it  to  advances  niade 
within  six  years  before  the  testator  s  deatL 
lb. 

A  claim  for  the  past  maintenance  of  a  lanatic 
being  simply  a  debt  of  the  lunatic,  the  coart 
will  not  pay  out  of  the  lunatic's  estate  in  oonut 
more  than  six  years' arrears  of  suchmaintenanoe. 
UarrU,  In  re^^9  L.  J.,  Ch.  327— C.  A 

When  a  person  of  unsound  miud,  not  foand 
lunatic  by  inquisition,  had  been  maintained  in  s 
lunatic  asylum  by  his  parish,  the  whole  of  the 
capital  of  a  fund  belonging  to  him,  which  had 
been  paid  into  court  under  the  Trustee  Belief 
Act,  was  ordered  to  be  applied,  so  far  as  it 
would  extend,  in  dischai^  of  the  past  cbai)^ 
of  the  parish  for  maintenance.  Phelpt,  In  rr,  28 
L.  T.  350. 

A  lunatic,  not  so  found  by  inquisition,  was 
maintained  for  some  years  by  her  brothers  in  a 
private  lunatic  asylum,  and  they  expended  more 
than  700Z.  in  so  maintaining  her.  Afterwards, 
they  being  unable  any  longer  to  pay  the  expense 
of  her  maintenance,  she  was  removed  to  a  conntj 
asylum.  After  she  had  been  there  some  yean  a 
legacy  of  nearly  650Z.  became  payable,  which  had 
been  bequeathed  to  her,  to  be  paid  to  herbrothei?, 
as  acting  on  her  behalf,  and  to  apply  the  bequest 
**  for  her  benefit  at  such  times  and  in  such  manner 
as  to  them  may  seem  most  for  her  interest**  The 
brothers  presented  a  petition  and  asked  that 
they  might  be  allowed  to  retain  the  legacy,  offer- 
ing to  undertake  to  provide  for  the  f ntuie  main- 
tenance of  the  lunatic.  The  justices  of  the 
county  claimed  to  be  paid  in  priority  the  sum  of 
31 OZ.,  which  was  the  cost  of  the  lunatic's  main- 
tenance during  the  time  she  had  been  in  the 
county  asylum.  An  order  was  made  that  the 
brothers  should  retain  the  legacy,  theysfiving 
the  undertaking  which  they  offered  to  give.  Gib- 
son, In  re,  7  L.  R.,  Ch.  52  ;  26  L.  T.  551 ;  20 
W.  R.  107. 

Bights  of  Creditors— Iiuolyent  MmIU.] 

— In  managing  the  estates  of  lunatics  the  court 
will  have  regajrd  to  the  maintenance  and  oomfbrt 
of  the  lunatic  in  preference  to  the  claims  of  his 
creditors,  although  the  estate  be  insolvent  Aai 
In  re,  23  Ch.  D.  577  ;  62  L.  J.,  Ch.  674 ;  49  L  T. 
418;  31  W.  B.  728— C.A. 

The  Master  in  Lunacy  made  a  certificate 
finding  that  the  property  of  a  lunatic  prodaoed 
an  income  of  1632.,  and  that  his  debts  amoonted 
to  7,0002.,  including  2602.  for  his  past  maittten^ 
ance  in  an  asylum,  and  3742.  for  the  past  main- 
tenance of  his  wife  and  childnen  expended  by 
the  committee  : — Held,  on  a  summons  taken  oat 
under  Ord.  XLV.  of  the  Lunacy  Orders,  1883, 
on  which  some  of  the  ordinary  creditors  ap- 
peared and  claimed  payment  of  their  debte, 
that  the  expenses  of  past  maintenance  of  the 
lunatic,  his  wife  and  children,  must  be  paid  is 
full,  that  capital  producing  1102.  a  year  shoold 
be  set  aside  for  the  lunatic's  future  maintenance, 
and  that  the  residue  should  be  divided  amon^r 
the  ordinary  creditors  pro  rat&,who  were  to  have 
a  charge  on  the  reserved  capital,  with  liberty  to 
apply  on  the  lunatic's  death.    iL 

Payment  of,  in  what  OatM  Ordered.]— Fay* 

ment  of  a  sum  of  money  for  the  maintenance  of 
a  lunatic  in  the  asylum  where  he  was  lodged 
ordered, -although  it  had  been  ascertained  lance 
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the  date  of  the  master's  report,  that  his  estate 
would  be  insolvent.  Leese^  In  re,  11)  \V.  R. 
963. 

Accrued  and  future  dividends  of  a  fund 
settled  on  a  married  woman  for  her  life  for 
her  separate  use,  without  power  of  anticipation, 
were  ordered  to  be  paid  to  the  officer  charged 
with  the  care  of  lunatics  in  the  colony  of  Vic- 
toria to  provide  for  her  past  and  future  main- 
tenance as  a  pauper  lunatic  in  the  colony. 
JMker,  In  re,  13  L.  R.,  Eq.  168 ;  41  L.  J.,  Ch. 
162  ;  26  L.  T.  783  ;    20  W.  R.  325. 

On  the  petition  of  a  person  of  weak  mind,  by 
his  mother  as  next  friend,  who  was  entitled  to 
838Z.  15*.  9^/.  consols,  the  court  ordered  the  divi- 
dends to  be  paid  to  the  next  friend,  to  be  applied 
in  his  maintenance.  Perry,  In  re,  31  L.  T.  775  ; 
.  23  W.  R.  335. 

Paid  by  Union  for 'long  period— How  far  an 
inference  that  Order  liad  been  made  by  Justices.] 
— The  keeper  of  a  private  asylum  received  an  in- 
sane prisoner,  by  virtue  of  a  warrant  of  the  secre- 
tary of  state,  under  3  &  4  Vict.  c.  54,  and  the 
guardians  of  a  union,  to  which  the  prisoner  was 
chargeable  during  thirteen  years,  paid  for  main> 
tcnance  a  certain  weekly  sum,  which  was  a 
reasonable  sum  in  that  behalf : — Held,  that  no 
inference  could  be  drawn,  either  that  there  had 
been  an  order  of  justices  under  3  &  4  Vict.  c.  64, 
8S.  2,  3,  for  payment  of  that  sum,  or  that  an 
arrangement  had  been  made  to  pay  that  sum,  or 
a  reasonable  sum,  so  long  as  the  lunatic  should 
be  kept.  Peg  go  v.  La  mpeter  Union  (  Oua  rdians) , 
9  L.  R,  0.  P.  373  ;  43  L.  J.,  C.  P.  181  ;  31 
L.  T.  132 ;  22  W.  R.  882— Ex.  Ch.  Reversing 
7  L.  R.,  C.  P.  366  ;  41  L.  J.,  C.  P.  204  ;  27  L.  T. 
269  ;  20  W.  R.  973. 

Jorifldiction  of  Chancery  Bivision  as  to.] — 
The  Chancery  Division  has  jurisdiction  to  give 
directions  as  to  the  guardianship  and  mainten- 
ance of  a  person  of  unsound  mind  not  so  found, 
but  will  not  .exercise  it  unless  the  property  is 
small  and  proceedings  are  not  intended  to  be 
taken  in  lunacv.  Vane  v.  Vane,  2  Ch.  D.  124 ; 
45  L.  J.,  Ch.  381  ;  34  L.  T.  613  ;  24  W.  R.  602. 

Although  the  Chancery  Division  has  power,  in 
the  administration  of  the  trusts  of  the  property 
of  a  person  of  unsound  mind  not  so  found,  to 
give  directions  for  his  maintenance,  it  has  no 
jurisdiction  to  appoint  a  guardian  of  his  person. 
Vane  v.  Vane  (2  Ch.  D.  124)  questioned.  Bligh, 
In  re,  12  Ch.  D.  364  ;  49  L.  J.,  Ch.  56  ;  41  L.  T. 
570  ;  27  W.  R.  876— C.  A. 

Person  of  Unsound  Hind  not  so  found — Pay- 
ment of  Funds  out  of  Court.] — On  a  petition  by 
a  poi-son  of  unsound  mind  not  so  found  for  pay- 
ment of  a  fund  in  court  and  for  the  appointment 
of  a  guardian,  the  fund  was  ordered  to  be  paid 
to  the  person  proposed  as  guardian,  he  under- 
taking to  apply  it  for  the  maintenance,  comfort, 
and  support  of  the  petitioner.  Vane  v.  Vane  (2 
Ch.  D.  124)  corrected.  Brandmd  Truffts,  In 
re,  13  Ch.  D.  773  ;  41  L.  T.  755. 

Criminal  Lunatic] — Where  a  pauper  prisoner 
without  a  settlement  becomes  insane  during  con- 
finement in  a  prison  to  which  the  Prison  Act, 
1877  (40  &  41  Vict.  c.  21)  applies,  the  expenses 
of  inquiring  into  his  insanity  and  of  removing 
him  to  a  county  lunatic  asylum,  and  of  his 
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'  maintenance  in  such  asylum  during  the  cur- 
'  rency  of  his  sentence  are,  by  ss.  4  and  57  of  that 
act,  to  be  defrayed  out  of  moneys  provided  by 
parliament ;  and  the  effect  of  those  sections  is 
to  repeal  the  provisions  of  3  &  4  Vict.  c.  54,  s.  2, 
which  made  the  county  liable.  3Iews  v.  Peg.,  8 
App.  Cas.  339 ;  15  Cox,  C.  C.  185  ;  52  L.  J., 
M.  C.  57  ;  48  L.  T.  1  ;  31  W.  R.  385  ;  47  J.  P. 
310— H.  L.  (E.).  Reversing  6  Q.  B.  D.  47  ;  60 
L.  J.,  M.  C.  4  ;  43  L,  T.  403  ;  29  W.  R.  66  ;  45 

J .  X  .  9o— v/.  A. 


6.  Actions  and  Peoceedings  by  and 

AGAINST. 

Service  of  Process.] — When  the  medical  officer 
of  an  asylum  refused  to  allow  service  of  a  bill  in 
equity  on  a  lunatic  who  was  not  so  found  by 
inquisition,  the  court  allowed  substituted  service 
on  the  medical  officer.  Paine  v.  Wilson,  16 
L.  R.,  Eq.  676  j  43  L.  J.,  Ch.  469  ;  29  L.  T.  61. 

In  an  action  for  specific  performance  of  con- 

t  tract,  where  one  of  the  parties  to  the  conti-act 

I  had  become  a  lunatic  so  found  by  inquisition, 

j  but  no  committee  had  been  appointed  of  her 

I  person  or  estate,  the  court  dii-ected  service  of 

the  writ  upon  the  keeper  of  the  asylum  at  which 

she  was  residing,  or  upon  the  person  with  whom 

she  was  residing.     2'han  v.  Smith,  27  W.  R. 

617.    ' 

When  a  defendant  is  a  lunatic  the  court  has 
no  power  under  the  15  &  16  Vict.  c.  76,  s.  17,  to 
allow  the  plaintiff  to  proceed  as  if  pei-sonal 
service  of  the  writ  of  summons  had  been  effected, 
unless  it  can  be  made  to  appear  that  the  writ 
has  come  to  his  knowledge,  and  that  he  wilfully 
evades  service.  Holmes  v.  Service,  15  C.  B.  293  ; 
24  L.  J.,  C.  P.  24  ;  1  Jur.,  N.  S.  258. 

When  a  lunatic  cannot  be  served  with  a  writ 
of  summons,  leave  cannot  be  granted  to  proceed 
without  service.  Williamson  v.  Maggs,2S  L.  J., 
Ex.  5. 

But  the  court  has  power  to  allow  a  plaintiff  to 
proceed  in  an  action  as  if  personal  service  of  the 
writ  of  summons  had  been  effected,  although  the 
defendant  is  a  lunatic,  and  will  so  order,  if  satis- 
fied that  reasonable  efforts  have  been  made  to 
effect  personal  service,  and  that  the  writ  has 
come  to  his  knowledge.  KimhcrUy  v.  Alleync, 
2  H.  &  C.  223. 

It  seems  that,  if  a  defendant  in  quare  impedit 
is  a  lunatic,  the  action  is  properly  brought 
against  him  and  not  against  his  committee, 
TyrreU  v.  Jenner,  3  M.  &  P.  648  ;  6  Bing.  283. 

Business  carried  on  by  Lunatic  in  the 

name  of  a  Firm.] — Order  IX.  r.  ^a,  of  the  Rules  of 
Court,  which  permits,  in  certain  cases,  the  ser- 
vice of  a  writ  at  the  principal  place  of  business 
carried  on  by  one  person  in  the  najne  of  a  firm 
apparently  consisting  of  more  than  one  person, 
does  not  apply  where  such  person  is  a  lunatic  or 
of  unsound  mind.  In  such  a  oase  the  proper 
mode  of  service  is  that  laid  down  in  Ord.  IX. 
r  5  Fore  Street  Warehouse  Co.  v.  Durrani, 
lb  Q.  B.  D.  471  ;  52  L.  J.,  Q.  B.  287  ;  48  L.  T. 
531  ;  31  W.  R.  765. 


Petition  for  Liquidation,  by  whom  Signed.]— 
A  liquidation  petition  cannot  be  signed  by  a 
next  friend  on  behalf  of  a  lunatic  not  so  found 
by  inquisition :— Semble,  that,  in  the  case  of  a 
lunatic  so  found  by  inquisition,  the  Court  of 
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Luuacy  might  have  jurisdiction  to  direct  that 
a  liquidation  petition  should  be  signed  on 
his  behalf.  Calwn,  Ex  parte,  OaJien^  In  re, 
10  Ch.  D.  183 ;  39  L.  T.  645 ;  27  W.  R.  387— 
O.A. 

Siflcharge  after  Arrest.] — ^The  court  would 
not  discharge  a  defendant  out  of  custody  on 
tiling  common  bail,  on  the  ground  that  he  was 
insane  at  the  time  of  the  arrest.  Nutt  v.  Vcifieyy 
4  T,  R.  121. 

Nor  that  he  had  since  become  so.  Kcrnot  v. 
Xornian,  2  T.  R.  390  ;  S.  P.,  IhhoUon  v.  Galway 
CLord),  6  T.  R.  133. 

Even  where  there  had  been  a  commission  of 
lunacy.    Steel  v.  Alan,  2  B.  &  P.  362. 

AdmiiiiBtration  Action  by  Lunatio  Devisee  of 
Bealty  and  his  Committee.]— A  devisee  of  real 
estate,  subject  to  payment  of  debts,  became  of 
unsound  mind,  and  was  so  found  by  inquisition. 
A  committee  was  appointed,  and  an  action  for 
the  administration  of  the  testator's  real  and 
personal  estate  was  commenced  with  the  sanc: 
tion  of  the  master  in  lunacy,  in  the  Chancery 
Division,  by  the  lunatic  and  his  committee,  and, 
the  testator's  personal  estate  proving  to  be  in- 
sufficient for  payment  of  his  debts,  an  order  was 
made  for  sale  of  all  the  testator's  real  estate 
upon  payment  of  the  purchase-money  into 
court.  Under  this  order  the  real  estate  was 
sold,  and  the  purchaser  paid  the  purchase- 
money  into  court.  He,  however,  raised  an  ob- 
jection to  the  title  of  the  vendors,  on  the 
ground  that  they  could  not  convey  without  an 
order  in  lunacy : — Held,  that  the  administration 
action  in  which  the  order  for  sale  was  made, 
having  been  properly  commenced  with  the  sanc- 
tion of  the  master  in  lunacy,  the  lunatic  plaintiff 
was  entitled  to  carry  on  the  action,  and  was, 
therefore,  also  bound  by  the  order  for  sale  made 
in  it ;  that  the  lunatic  was,  therefore,  a  trustee 
within  the  Trustee  Extension  Act,  1852,  s.  1,  of 
the  real  estate,  and  that  his  committee  should  be 
appointed  to  convey.  tStavipcr,  In  re,  Stamper 
V.  Stamper,  46  L.  T.  372.  See  also  Windeatt 
V.  Sliarland,  and  Bligh  v.  O^Connell,  ante, 
col.  2051. 

DisBolution  of  Partnership.] — A  partner  who 
has  become  incurably  insane  may  obtain  a 
decree  for  dissolution  of  the  partnership  on  this 
f^round,  and  although  he  has  not  been  found 
lunatic  by  inquisition,  may  institute  a  suit  for 
dissolution  by  his  next  friend,  alleging  that  the 
lunatic  is  incurably  insane,  and  that  the  dissolu- 
tion is  for  the  benefit  of  the  lunatic,  and  the  court 
will  entertain  the  suit,  in  order  to  protect  the 
property  of  the  lunatic.  Jonet  v.  Lloyd,  18 
L.  R.,  Eq.  265  j  43  L.  J.,  Ch.  826  ;  30  L.  T.  487  ; 
22  W.  R.  785.- 

Affidavit  by  Plaintiff  that  Defendant  is 
Lnnatio — Sufficiency.] — When  one  of  the  de- 
fendants in  a  suit  was  alleged  to  be  of  unsound 
mind,  but  had  not  been  found  to  be  so  by  com- 
mission, on  an  application  by  the  plaintiff  to 
appoint  a  guardian  ad  litem : — Held,  that  an 
affidavit  of  the  plaintiff  was  insufficient  which 
only  referred  to  a  statement  in  the  answer  of 
the  other  defendants  in  the  suit  alleging  that 
the  ddEendant  to  whom  it  was  sought  to  appoint 
a  guardian  was  "  imbecile."  Wato7i  v.  Knilant, 
22  W.  R.  639. 


Bill  filed  by,  to  dispoie  of  Seal  Estote.]— It 

is  irregular  for  a  bill  to  be  filed  by  a  person  of 
unsound  mind  not  so  found  by  inquisition,  bv 
his  next  friend,  for  the  purpose  of  dealing  with 
the  real  estate  of  the  person  of  unsound  mind« 
JlaHfliide  v.  Robinson,  9  L.  R.,  Ch.  373  ;  43  L.  J., 
Ch.  398  ;  30  L.  T.  216  ;  22  W.  R.  448. 

A  bill  was  filed  by  a  person  of  unsonnd  mind 
not  BO  found,  by  his  next  friend,  for  a  partition 
or  sale  of  real  estate,  and  a  decree  for  sale  wbs 
made.  A  petition  was  afterwards  presented 
under  the  Trustee  Act,  1852,  for  an  order  vesting 
the  estate  of  the  plaintiff  in  the  purchaser.  The 
court  refused  to  make  the  order,  considering-  that 
the  suit  was  irregular,  but  as  the  plaintiff's  share 
was  only  200Z.,  and  she  had  no  other  property, 
the  court  directed  an  application  to  be  made  in 
lunacy,  under  the  Lunacy  Regulation  Act,  1862. 
S.  13,  for  a  sale,  and  permitted  the  petition  to  be 
amended  for  that  purpose. '  Ih. 

Appointment  of  Guardian  ad  litem.] — ^The 
defendant  being  of  unsound  mind,  though  not 
so  found  by  inquisition,  the  court,  on  motion,  ex 
parte,  appointed  his  son  guardian  ad  litem,  upon 
an  affidavit  averring  that  there  was  no  conflict 
of  interest  between  the  father  and  son.  Zhfbbm 
V.  Billing,  6  Ir.  R.,  Eq.  623. 

Suit  by  Hezt  Friend  not  so  fonnd.] — ^A  suit 
instituted  by  a  next  friend  on  behalf  of  a  persoo, 
of  unsound  mind,  not  so  found  by  inquisition, 
becomes  absolutelv  paralysed  by  a  change  in  bis 
status.  Bcall  v.  Smith,  9  L.  R,,  Ch.  85  :  43  I^  J., 
Ch.  245  ;  29  L.  T.  626  ;  22  W.  R.  121.  Reversing 
28  L.  T.  834  ;  21  W.  R.  784. 

If  he  becomes  of  sound  mind  there  is  no  pre- 
text for  the  continued  intervention  of  the  next 
friend  ;  if  he  is  found  a  lunatic  by  inquisition, 
and  is  thus  placed  under  the  protection  of  the 
crown,  the  suit  should  be  continued  only  with 
the  sanction  of  the  court  In  lunacy.     lb. 

Every  proceeding  taken  in  the  suit  after  the 
inquisition,  whether  or  not  a  committee  has  been 
appointed,  is  irregular  and  void  and  a  contempt 
of  the  court  in  lunacy.    lb. 

Where  the  plaintiff,  a  person  of  unsound  mind, 
not  so  found,  suing  by  a  next  friend,  bccontes  a 
lunatic  during  the  progress  of  the  action,  and  a 
committee  is  appointed,  the  committee  may- 
obtain  an  order,  under  Ord.  L.  rule  4,  for  leave  to 
continue  the  action.  Green's  Estate,  In  rr. 
Green  v.  Pratt,  48  L.  J.,  Ch.  681 ;  41  L.  T.  30, 

Order  to  Inspect  Do^nments.] — In  an  action 
of  trespass  to  land  brought  against  the  com- 
mittee of  a  lunatic  whose  title-deeds  are  in 
the  custody  of  the  court  having  jurisdiction  in 
lunacy,  an  order  on  the  defendant  for  inspec- 
tion of  the  documents  ought  not  to  be  made,  as 
they  are  not  in  his  possession  or  oontroL  Viriam 
V.  Little,  11  Q.  B.  D.  370  ;  62  L.  J.,  Q-  B.  771  ; 
48  L.  T.  793  ;  31  W.  R.  891 ;  47  J.  P.  566. 

Before  a  committee  had  been  appointed  of 
a  lunatic's  estate  the  court  made  an  order  for 
the  official  solicitor  to  inspect  the  securities 
and  other  documents  which  the  lunatic  had  de- 
posited with  company  for  safe  custody.  Oamp^ 
bell,  In  re,  13  Ch.  D.  323  ;  28  W.  R.  480~C.  A. 


By  a  Person  olaindng  under  a  Deeeaaed 


Lunatic] — ^According  to  the  practice  in  lunacy 
the  court  will  order  production  of  all  documents 
in  the  custody  of  the  master  or  registrar  relating 
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to  the  estate  of  a  deceased  lunatic  on  the  implica- 
tion of  a  person  claiming  under  him.  nut  he 
must  make  out  a  prim&  facie  title  to  the  estate. 
Smyth,  In  re,  15  Ch.  D.  286 ;  43  L.  T.  234  ;  28 
W.  R.  925— C.  A. 


Contradietory  AAdavits,  Effect  of.] — A 


lunatic  having  died  intestate,  and  an  action 
having  been  commenced  for  recovery  of  his  real 
estate: — Held,  that  the  defendant,  who  pro- 
duced prim4  fkcie  evidence  of  his  being  heir-at- 
law  of  the  lunatic,  was  entitled  to  an  order  to 
inspect  the  documents  relating  to  the  estate 
which  were  in  the  custody  of  the  registrars  in 
lunacy,  although  it  was  sworn  on  the  other  side, 
and  not  contradicted,  that  the  lands  had  de- 
scended to  the  lunatic  from  his  mother,  and  that 
the  defendant  was  no  relation  to  the  mother. 
/^myth.  In  re  (No.  2),  16  Ch.  D.  673 ;  29  W.  R. 
585— C.  A. 


Priyilege.] — J.  B.,  a  lunatic,  was  tenant 


in  tail  in  possession  of  an  estate  of  which  C.  B., 
his  committee,  was  tenant  in  tail  in  remainder. 
An  action  having  been  brought  after  the  death 
of  J.  B.  without  issue  and  without  barring  the 
entail,  against  C.  B.  to  enforce  an  agreement 
made  in  limacy  in  respect  of  the  estate,  into 
which  it  was  asserted  that  C.  B.  had  entered  in 
her  private  capacity  as  well  as  in  that  of  com- 
mittee, a  summons  for  production  of  documents 
was  issued  against  her,  asking  that  she  might  be 
oixlered  to  produce,  among  other  documents, 
counsel*s  briefs  upon,  and  the  shorthand  writer's 
notes  of,  the  proceedings  in  lunacy : — Held,  that 
these  documents  were  not  privileged,  and  must 
be  produced.  Brown,  In  re,  Tytut  v.  Brown,  42 
L.  T.  501  ;  28  W.  R.  675. 


Affidavit  of  Boooments  by  Kezt  Friend.] 


and  to  pay  the  costs  of  the  petition,  and  of  an 
appeal,  as  between  solicitor  and  client.  Beall 
V.  Smith,  9  L.  R.,  Ch.  85 ;  43  L.  J.,  Ch.  245  ;  29 
L.  T.  625  ;  22  W.  R.  121. 


Of  Evidence  to  substantiate  Will.]— A 


— Where  a  plaintiff  of  unsound  mind  sues  by  a 
next  friend,  the  defendant  is  entitled  to  an  affi- 
davit of  documents,  to  be  made  by  the  next 
friend,  or  by  someone  acquainted  with  the  facts. 
Iliggin^on  v.  Hall,  10  Ch.  D.  235  ;  48  L.  J.,  Ch. 
250  ;  39  L.  T.  603  ;  27  W.  R.  469. 

Action  by  "Witt  of  Lunatic] — ^An  action  having 
been  brought  by  a  wife  of  a  lunatic  (not  so  de- 
clared by  commission)  in  his  name,  for  the 
recovery  of  a  debt  due  to  him,  the  defendant 
paid  the  amount  into  court.  The  court  made 
absolute  a  rule  for  payment  of  the  money  out  of 
court  to  the  wife.  Olcddan  v,  Trebble,  9  C.  B., 
N.  S.  367. 

Suit  for  Bisiolution  of  Karriage  by  Commit- 
tee.]— The  luna<nr  of  a  husband  or  wife  is  not  a 
bar  to  a  suit  by  the  committee  for  the  dissolution 
of  the  lunatic's  marriage.  Such  a  suit  may  be 
instituted  by  the  committee  of  the  limatic. 
Bakery. Baiter, 6  P.  D.  12  ;  49  L.  J.,  P.  83— C.  A. 

Against  Wife's  Ezecntors  for  Conyersion  of 
Hnsband's  Property  during  his  Insanity.]  —Such 
an  action  is  sustainable.  Williams,  In  re,  Wil- 
Hams  V.  Stretton,  50  L.  J.,  Ch.  495  j  44  L.  T.  600. 

Costs.] — Solicitors  who  took  proceedings  after 
the  date  of  the  inquisition  were,  on  the  petition 
of  the  committee  of  the  lunatic's  estate,  ordered 
to  refund  costs  and  expenses  which  had  been 
paid  out  of  the  estate  under  ^  order  in  the  suit, 


lunatic,  so  found  by  inquisition,  had  made  two 
wills  before  the  finding.  Upon  the  petition  of 
the  committee  of  the  estate,  it  was  ordered  that 
such  costs  as  the  master  should  think  proper  of 
a  suit  to  perpetuate  testimony  as  to  the  wills 
should  be  paid  out  of  the  lunatic's  estate,  the 
suit  being  instituted  with  the  approbation  of  the 
master.  Taylcur,  In  re,  6  L,  R.,  Ch.  416 ;  19 
W.  R.  462. 

Pleading.] — An  action  was  brought  by  the  re- 
presentatives of  a  lunatic  against  an  auctioneer, 
by  the  agent  of  the  committee,  for  moneys  come 
to  his  hands,  part  of  the  lunatic's  estate  ;  the  auc- 
tioneer pleaded  that  he  had  paid  some  of  these 
moneys  by  the  order  of  the  committee's  agent,  for 
the  use  of  the  lunatic.  The  fact  of  such  pay- 
ment, in  manner  pleaded,  was  disputed  : — Held, 
that  the  principal  question  was  the  question 
of  fact,  whether  the  plea  could  be  proved  or 
not ;  that  without  deciding  whether  the  plea, 
if  proved,  afforded  either  a  legal  or  an  equit- 
able defence,  a  court  of  equity  would  not 
(having  regard  to  the  17  &  18  Vict.  c.  125) 
restrain  the  action.  Farehrother  v.  Welchman, 
3  Drew.  122  ;  24  L.  J.,  Ch.  410.  See  1  Jur.,  N.  S. 
126. 

Evidence.] — A.  kept  cash  with  B.,  a  banker,  and 
the  balances  to  his  credit  were  stated  from  time 
to  time  in  a  pass-book.  A.  became  a  lunatic,  but 
the  account  continued  to  be  kept  with  his  family, 
and  in  the  pass-book,  the  entries  in  which  were 
in  B.'s  handwriting,  a  balance  was  stated  to  the 
credit  of  A. : — Held,  that  this  was  not  evidence  to 
support  an  account  stated  with  A.,  in  an  action 
brought  by  his  representative  against  B.  to  re- 
cover the  amount  of  such  balance.  Tarhuck  v. 
Bixphani,  2  M.  &  W.  2. 

Knowledge  of  Insanity.] — In  an  action 

for  work  by  an  attorney,  for  a  defendant,  who 
pleaded  lunacy  : — Held,  that  this  was  no  defence 
unless  the  plaintiff  knew  it ;  and  it  appearing 
that  the  defendant  had  been  duly  placed  in  an 
asylum  while  he  suffered  under  delirium  tremens, 
and  was  mad  from  time  to  time  when  under  the 
influence  of  drink,  but  that  the  plaintiff  did  not 
do  business  with  him  at  those  times,  it  was  for 
the  jury,  whether,  when  he  took  his  instructions, 
the  defendant  was  insane  to  his  knowledge.  Moss 
V.  THhe,  3  F.  &  F.  297. 

No  person  can,  in  defending  an  action,  be 
allowed  to  stultify  himself ;  and  therefore  a 
defendant  cannot,  in  an  action  for  work  and 
labour,  set  up  his  own  insanity  as  a  defence, 
unless  he  has  been  imposed  upon  by  the  plaintiff 
in  consequence  of  his  mental  imbecility.  Brown 
V.  Jodrell,  3  C.  &  P.  30  ;  M.  &  M.  105 ;  S.  P., 
Levy  V.  Baker,  M,  &  M.  106,  n. 

Proof  of  Insanity.]  —  Evidence  of  the 

general  reputation  of  the  insanity  of  a  person 
in  the  neighbourhood  in  which  he  resides,  is  in- 
admissible to  prove  that  a  person  was  cognizant 
of  that  fact,  Oreenslade  v.  Dare,  20  Beav.  284 ; 
24  L.  J.,  Ch.  490 ;  1  Jur.,  N.  S.  294. 

Fits  of  mania  extending  for  twenty  years  an- 
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tcrior  to,  and  down  to  the  year  in  which  deeds 
were  executed  by  a  man  found  some  years  after- 
wards, by  commission  de  lunatico,  to  have  been 
all  along  insane,  are  not  an  answer  to  a  prim& 
facie  case  on  an  issue  as  to  his  sanity  at  the  time 
of  executing  the  deeds.  Fargugon  v.  Borrett^ 
1  F.  ^  F.  r,13. 

A  contract  having  been  made  between  the 
plaintiff,  who  was  insane,  and  the  defendant, 
wrhich  it  was  sought  to  set  aside : — Held,  upon  an 
issue  whether  the  defendant  had  notice  of  such 
insanity,  that  evidence  was  admissible  of  the 
plaintiff's  conduct  both  before  and  after  the 
signing  of  the  contract,  in  oixler  to  shew  that 
the  character  of  his  disease  was  such  that  it 
must  have  developed  itself  to  one  having  the 


opportunity  of  observation  afforded  to  the  de- 
fendant, though  a  stranger.  Bearan  v.  M^Dtftt^ 
nell,  10  Ex.  184  ;  23  L.  J.,  Ex.  336. 

On  a  plea  of  insanity,  at  the  time  of  making?  a 
contract,  the  opinion  cf  the  medical  men  who 
gave  certificates  on  which  the  defcndan;,  was 
confined  as  insane,  at  or  about  the  time,  is  only 
evidence  for  the  jury,  who  must  judge  of  the 
grounds  on  which  it  was  formed.  Lvratt  v. 
IVihe,  3  F.  &  F.  9. 

Where  the  plaintiff  himself,  according  to  his 
own  evidence,  was  in  personal  oommonication 
with  the  defendant  at  the  time,  that,  in  itself,  i» 
some  evidence  that  the  plaintiff  knew  of  the 
insanity,  supposing  the  jury  find  the  fact  of  in- 
sanity established.    lb. 


END    OP    VOL.   IV. 


BRADBUST,  AGKEW,   dt  CO.,   PRIKTCBS,   WKITET&IAfia. 
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tcrior  to,  and  down  to  the  year  in  which  deeds  ■ 
were  executed  by  a  man  found  some  years  after- 
wards, by  commission  de  lunatico,  to  have  been  , 
all  along  insane,  are  not  an  answer  to  a  primi  | 
facie  case  on  an  issue  as  to  his  sanity  at  the  time 
of  executing  the  deeds.    Fergu»an  v.  Borrvtt^ 
1  F.  &  F.  013. 

A  contract  having  been  made  between  the 
plaintiff,  who  was  insane,  and  the  defendant, 
which  it  was  sought  to  set  aside : — Held,  upon  an 
issue  whether  the  defendant  had  notice  of  such 
insanity,  that  evidence  was  admissible  of  the 
plaintiff's  conduct  both  before  and  after  the 
signing  of  the  contract,  in  oixler  to  shew  that 
the  character  of  his  disease  was  such  that  it 
mast  have  developed  itself  to  one  having  the 


opportunity  of  observation  afforded  to  the  de- 
fendant, though  a  stranger.  Beavan  v,  M'-Don- 
nell,  10  Ex.  184  ;  23  L.  J.,  Ex.  336. 

On  a  plea  of  insanity,  at  the  time  of  making  a 
contract,  the  opinion  of  the  medical  men  who 
gave  certificates  on  which  the  defendant  was 
confined  as  insane,  at  or  about  the  time,  is  only 
evidence  for  the  jury,  who  must  judge  of  the 
grounds  on  which  it  was  formed.  LtH-att  v. 
Tribe,  3  F.  &  F.  9. 

Where  the  plaintiff  himself,  according  to  his 
own  evidence,  was  in  personal  communication 
witli  the  defendant  at  the  time,  that,  in  itself,  is 
some  evidence  that  the  plaintiff  knew  of  the 
insanity,  supposing  the  jury  find  the  fact  of  in- 
sanity established.    lb. 


END    OF    VOL.    IV. 


BRADBUST,   AGMBW,   dt  CO.,   PRIKTCR.<1,   WHITITRIASa. 
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